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COURT  RULES 


SUPREME  COURT  OF  MISSOURI 


Revised  to  April  12,  1921 


Rule  1.  OMef  Justice,  Duty.— The  Chief 
Justice  shall  be  elected  for  a  term  of  one  and 
three-sevenths  years,  and  shall  superintend 
matters  of  order  in  the  courtroom. 

Rule  2.  Motions  to  be  Written,  etc.— Ml 
motions  shall  be  in  writing,  signed  by  coun- 
sel and  filed  of  record.  At  least  twenty-four 
hours'  notice  of  the  filing  of  same,  unless 
herein  otherwise  provided,  shall  be  given  to 
the  adverse  party  or  bis  attorney. 

Rule  8.  Argument  of  Motions. — Jio  motion 
shall  be  argued  unless  by  the  direction  of 
the  court. 

Rule  4.  DimAnution  of  Record ;  Suggestion 
after  Joinder  in  Error. — No  suggestion  of 
diminution  of  record  In  civil  cases  will  be  en- 
tertained after  joinder  in  error,  except  by 
consent  of  the  parties. 

Rflle  5.  Application  for  Certiorari. — When- 
ever certiorari  is  applied  for  to  correct  a 
record  an  affidavit  Shall  be  made  thereto  of 
the  defect  in  the  transcript  sought  to  be  sup- 
plied and  at  least  twenty-four  hours'  notice 
of  such  application  shall  be  given  to  the  ad- 
verse party  or  his  attorney. 

Rule  6.  Revietcinfi  Instructions. — To  enable 
this  court  to  review  the  action  of  the  trial 
court  in  giving  and  refusing  instructions  it 
shall  not  be  necessary  to  set  out  the  evidence 
in  the  bUl  of  exceptions;  but  it  shall  be  suffi- 
cient to  state  that  there  was  evidence  tending 
to  prove  the  particular  fact  or  facts.  If  the 
parties  disagree  as  to  what  fact  or  facts  the 
evidence  tends  to  prove,  then  the  testimony  of 
the  witnesses  shaU  be  stated  in  narrative 
form,  avoiding  repetition  and  omitting  imma- 
terial matter. 

Rule  7.  Bills  of  Exceptions  in  Equity  Cases. 
— In  equity  cases  the  entire  evidence  shall 
be  embodied  in  the  bill  of  exceptions;  pro- 
vided it  shall  be  sufficient  to  state  the  legal 
effect  of  documentary  evidence  where  there 
is  no  dispute  as  to  its  admissibility  or  legal 
eftect;  and  provided  further  that  parol  evi- 
dence shall  be.  reduced  to  a  narrative  form 
where  this  can  be  done  and  Its  fuU  force  and 
effect  be  preserved. 

Rule  8.  Presumptions  in  Support  of  BUls 
of  Exceptions. — In  the  absence  of  a  showing 
to  the  contrary,  it  will  be  presumed  as  a 
matter  of  f&ct  that  bOls  of  exceptions  con- 


tain all  the  evidence  appiit»ble- to  ajiy -par- 
ticular ruling  to'wliij,ch;  exertion  is  saved. 

Rule  9.  Makint/-up  Trans6ript«:-^\eTkB  of 
courts  in  making  out  transcripts  of  the  rec- 
ord for  the  Supreme  Court,  unless  an  excep- 
tion is  saved  to  the  regularity  of  the  process 
or  its  execution,  or  to  the  acquiring  by  the 
court  of  jurisdiction  in  the  cause,  shall  not 
set  out  the  original  or  any  subsequent  writ 
or  the  return  thereof,  but  in  lieu  of  same 
shall  simply  note  the  dates  respectively  of 
the  issuance  and  execution  of  the  summons. 

If  any  pleading  be  amended,  the  clerk  in 
making  out  the  transcript  will  only  insert 
therein  the  last  amended  pleading  and  will 
set  out  no  abandoned-  pleading  or  part  of 
the  record  not  called  for  by  the  bill  of  ex- 
ceptions; nor  shall  any  clerk  Insert  in  the 
transcript  any  matter  touching  the  organiza- 
tion of  the  court  or  any  continuance,  motion 
or  affidavit  not  made  a  part  of  the  bill  of  ex- 
ceptions. 

Rule  10.  "Appellant"  and  "Respondent"; 
What  They  Include. — Whenever  the  words 
appellant  and  respondent  ai^)ear  in  these 
rules  they  shall  be  taken  to  mean  and  in- 
clude plaintiff  in  error  and  defendant  in  er- 
ror and  other  parties  occupying  like  jtositions 
in  a  case. 

Rule  11.  Abstracts  in  Lieu  of  Transcript; 
When  Filed  and  Served.— Where  the  appel- 
lant shall,  under  the  provisions  of  section 
1479,  Revised  Statutes  1919,  file  a  copy  of  the 
judgment,  order  or  decree,  in.  lieu  of  a  com- 
plete transcript,  he  shall  deliver  to  the  re- 
spondent a  copy  of  his  abstracts  at  least 
thirty  days  before  the  cause  is  set  for  hear- 
ing, and  in  a  like  time  file  ten  copies  thereof 
with  our  clerk.  If  the  res^ndent  is  not 
satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  an  additional  abstract  at 
least  fifteen  days  before  the  cause  is  set  for 
hearing,  and  within  like  time  file  ten  copies 
thereof  with  our  clerk.  Objections  to  such 
additional  abstract  shall  be  filed  with  our 
clerk  within  ten  days  after  service  of  such 
abst^cts  upon  the  appellant,  and  a  copy  of 
such  objections -shall  be  served  upon  the  re- 
spondent in  like  time. 

If  the  respondent  desires  to  make  objec- 
tions to  the  consideration  of  any  question  be- 
cause api)ellant's  abstract  of  the  record  fails 
to  show  the  timely  filing  or  the  overruling  of 
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the  motion  for  new  trial  or  In  arrest  of  Judg- 
ment, or  that  the  ruUng  on  any  such  motion 
was  excepted  to,  or  that  the  bill  of  exceptions 
was  duly  signed  or  filed,  or  that  the  appeal 
was  duly  taken,  such  objections  and  the  rea- 
sons therefor  shall  be  served  in  writing  on  the 
appellant  or  his  counsel,  fifteen  days  before 
the  day  on  which  the  cause  Is  docketed  for 
hearing,  or  within  fifteen  days  after  the  ab- 
stract is  served.  Any  such  objections  not  80 
specified  shall  be  deemed  waived  and  will  not 
be  considered -by.  tb^.caurt.  After  service  of 
such,  Objection^ '  ap^'  r^sons  appellant  shall 
have  ten  days  within  which  to  i)erfect  his 
a'bstract  -of  Jlte  jfecorcl  .8y  filing  In  this  court 
a  certified- 'copy- Of" so 'mudh  of  the  record 
proper  or  bill  of  exceptions  as  wIU  show  the 
true  entries,  orders  or  rulings  with  respect  to 
which  the  sufficiency  of  the  abstract  of  the 
record  is  challenged  by  respondent  [Adopt- 
ed as  an  amendment  to  rule  11,  December  20, 
1920.] 

Rule  12.  Abstracts;  When  Filed,  and  Serv- 
ed.— Where  a  complete  transcript  is  brought 
to  this  court  In  the  first  Instance,  the  appel- 
lant shall  deliver  to  the  respondent  a  copy 
of  his  abstract  of  the  record  at  least  thirty 
days  before  the  day  on  which  the  cause  Is 
set  for  bearing,  and  file  ten  copies  thereof 
with  our  clerk  not  later  than  the  day  pre- 
ceding the  one  on  which  the  cause  Is  set  for 
hearing.  If  the  respondent  desires  to  file  an 
additional  abstract  he  shall  deliver  to  the 
appellant'  a  copy  of  same  at  least  five  days 
before  the  cause  la  set  for  hearing  and  file 
ten  copies  thereof  with  our  clerk  on  the  day 
preceding  that  on  which  the  cause  Is  to  be 
heard. 

Rule  13.  Abstracts;  What  They  Shall  Con- 
tain.— ^The  abstracts  mentioned  in  rules  11 
and  12  shall  be  printed  In  fair  type,  be  paged 
and  have  a  complete  index  at  the  end  there- 
of, which  Index  shall  specifically  Identic  ex- 
hibits where  there  are  more  than  one,  and 
said  abstracts  shall  set  forth  so  much  of  the 
record  as  Is  necessary  to  a  complete  imder- 
standing  of  all  the  questions  presented  for 
decision.  Where  there  Is  no  controversy  as 
to  the  pleadings  or  as  to  deeds  or  other  doc- 
um«itary  evidence,  it  shall  be  sufficient  to 
set  out  the  substance  of  such  pleadings  or 
documentary  evidence.  The  evidence  of  wit- 
nesses shall  be  In  narrative  form,  except 
when  the  questions  and  answers  are  neces- 
sary to  a  complete  understanding  of  the  tes- 
timony. Pleadings  and  documentary  evi- 
dence shall  be  set  fot-th  in  full  when  there  Is 
any  question  as  to  the  former  or  as  to  the 
admissibility  or  legal  effect  of  the  latter;  in 
all  other  resjwcts  the  abstract  must  set  forth 
a  copy  of  so  much  of  the  record  as  Is  neces- 
sary to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

If  in  any  case  any  matter  which  should 
properly  be  set  forth  In  the  abstract  as  a 
part  of  the  record  proper,  shall  appear  in  the 
abstract  as  a  part  of  the  bill  of  exceptions, 


dr  vice  versa,  such  matter  shall  be  consid- 
ered and  treated  as  If  set  forth  In  its  proper 
place,  and  all  objections  on  account  thereof 
shall  be  deemed  waived,  unless  the  other  par- 
ty shall,  within  fifteen  days  after  the  service 
of  such  abstract  upon  him,  specify  such  ob- 
jections and  the  reasons  therefor  in  writing 
and  serve  the  same  upon  the  opposing  party 
or  his  counsel ;  and  In  the  event  such  objec- 
tion be  so  made,  the  other  party  may  within 
ten  days  from  the  service  of  such  written  ob- 
jection upon  him  or  bis  counsel,  correct  his 
abstract  so  as  to  obviate  such  objection,  ff 
under  the  facts  as  shown  by  the  record  pref- 
er or  the  bill  of  exceptions  in  the  trial  court, 
such  correction  can  truthfully  be  made, 
[Adopted  as  an  amendment  to  rule  13,  De- 
cember 31, 1920.] 

Rule  14.  Printed  Tramtcrtpts. — A  printed 
and  indexed  transcript,  duly  certified  by  the 
clerk  of  the  trial  court,  may  be  filed  instead 
of  a  manuscript  record,  and  in  all  cases 
printed,  indexed  and  uncertified  copies  of  the 
entire  record,  filed  and  served  within  the 
time  prescribed  by  the  rules  for  serving  ab- 
stracts, shall  be  deemed  a  full  compliance 
with  said  rules  and  dispense  with  the  neces- 
sity of  any  further  abstracts. 

Rule  15.  Briefs:  What  to  Contain  and 
When  Served. — The  appellant  shall  deliver 
to  the  respondent  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is 
set  for  hearing,  and  the  respondent  shall  de- 
liver a  copy  of  his  brief  to  the  appellant  at 
least  five  days  before  the  last  named  date, 
and  the  appellant  shall  deliver  a  copy  of  his 
reply  brief  to  the  respondent  not  later  than 
the  day  preceding  that  on.  which  the  cause  is 
set  for  hearing,  and  ten  copies  of  each  brief 
shall  be  filed  with  the  clerk  on  or  before  the 
last  named  date. 

All  briefs  shall  be  printed.  The  brief  for 
appellant  shall  distinctly  allege  the  errors 
committed  by  the  trial  court,  and  shall  con- 
tain in  addition  thereto:  (1)  A  fair  and  con- 
cise statement  of  the  facts  of  the  case  with- 
out reiteration,  statements  of  law,  or  argu- 
ment ;  (2)  a  statemmt,  in  numerical  order,  of 
the  points  relied  on,  with  citation  of  authori- 
ties thereunder,  and  no  reference  will  be  per- 
mitted at  the  argument  to  errors  not  speci- 
fied; and  (3)  a  printed  argument,  if  desired. 
The  respondent  in  his  brief  may  adopt  the 
statement  of  appellant;  or,  if  not  satisfied 
therewith,  he  shall  in  a  concise  statement 
correct  any  errors  therein.  In  other  respects 
the  brief  of  respondent  shall  follow  the  or- 
der of  that  required  of  appellant.  No  brief 
or  statement  which  violates  this  rule  will  be 
considered  by  the  court 

In  citing  authorities  counsel  shall  give  the 
names  of  the  parties  in  any  case  cited  and 
the  number  of  the  volume  and  page  where 
the  case  may  be  found ;  and  when  reference 
is  made  to  any  elementary  work  or  treatise 
the  number  of  the  edition,  the  volume,  sec- 
tion and  page  where  the  matter  referred  to 
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may  be  found  shall  be  set  forth.    [As  axaend- 
ed  and  adopted  October  23, 1017.] 

Rule  16.  PaUure  to  Comply  toith  Rules  11, 
It,  IS  and  15. — If  any  appellant  in  any  civil 
case  fail  to  comply  with  the  rules  numbered 
11,  12,.  18  and  16,  the  court,  when  the  cause 
la  called  for  bearing,  will  dismiss  the  ap- 
peal or  writ  of  error;  or,  at  the  option  of  the 
respondent  continue  the  cause  at  the  cost,  of 
the  party  In  default. 

Bute  17.  Co$t»;  When  Allowed  for  Print- 
ing  Abatracta  and  Records. — Costs  will  not 
be  allowed  either  party  for  any  abstract  fil- 
ed in  lieu  of  a  complete  transcript  under  sec- 
tSoa  1479,  B.  S.  1019,  which  fails  to  make  a 
fall  presentation  of  the  record  necessary  to 
be  considered  in  dispoedng  of  all  the  ques- 
tions arising  in  the  cause.  But  in  cases 
brought  to  this  court  by  a  copy  of  the  Judg- 
ment, order  or  decree  instead  of  a  complete 
transcript,  and  in  which  the  appellant  shall 
file  a  printed  copy  of  the  entire  record  as 
and  for  an  abstract,  costs  will  be  allowed 
for  printing  the  same. 

Where  a  manuscript  record  has  been  or 
may  be  filed  tn  this  court,  a  reasonnble  fee 
for  printing  an  abstract  of  the  record,  or  the 
entire  record  in  lieu  of  an  abstract  may  be 
taxed  as  costs  upon  the  witten  stipulation 
of  both  parties  to  that  effect  The  afildaTlt 
of  the  printer  Shall  be  received  in  cases 
where  costs  may  property  be  taxed  for  print- 
ing, as  prima  fade  evidence  of  the  reason- 
ableness thereof;  and  objections  thereto  may 
be  filed  within  ten  days  after  service  of  no- 
tice  of  the  amount  of  such  charge. 

Bule  18.  Service  of  Abstracts  and  Briefs. — 
Delivery  of  an  abstract  or  brief  to  the  attor- 
ney of  record  of  the  opposing  party  shall  be 
deemed  a  delivery  to  such  party  under  the 
foregoing  rules,  and  the  evidence  of  such  de- 
livery must  be  by  the  written  acknowledg- 
ment of  sudi  opposing  party  or  his  attorney 
or  the  affidavit  of  the  person  making  the 
service,  and  sadi  evidence  of  service  must 
be  filed  with  the  abstract  or  brief. 

Kule  10.  Service  of  Abstracts  and  Briefs  in 
Criminal  Co»e».— Attorneys  for  appellants  in 
criminal  cases  In  which  transcripts  have 
been  filed  in  the  office  of  the  clerk  sixty  days 
before  the  day  the  cause  is  docketed  for  hear- 
ing, shall,  at  least  thirty  days  before  the  day 
of  hearing,  file  In  the  office  of  the  clerk  of 
this  court  a  printed  statement  containing  apt 
references  to  the  pages  of  the  transcript, 
with  an  assignment  of  errors  and  brief  of 
points  and  an  argument,  and  serve  a  copy 
thereof  upon  the  Attorney  General,  and  there- 
upon the  Attorney  General  shall,  fifteen  days 
before  the  day  of  hearing,  serve  defendant 
or  his  counsel  with  a  copy  of  his  statement 
and  brief. 

When  a  criminal  case  shall  be  advanced 
on  the  docket  the  court  shall  designate  the 
time  for  filing  statements  and  briefs. 


RULES  ix 

S.W.) 

When  such  transcript  has  been  filed  in 
this  court  fifteen  days  before  the  first  day 
of  the  term  at  which  such  caae  is  set  for 
hearing,  the  appellant  or  plaintiff  in  error 
shall  file  his  statement,  brief  and  assign- 
ments of  error  five  days  before  the  first  day 
of  such  term,  and  the  Attorney  General  shall, 
on  or  before  the  first  day  of  the  term,  file  his 
brief  and  statement. 

Hereafter  no  statement  or  brief  shall  be 
filed  in  a  criminal  case  out  of  time,  nor  will 
counsel  who  violate  this  rule  be  beard  in 
oral  argument,  imless  for  a  good  cause  shown 
on  motion  theretofore  filed,  and  ruled  on  be- 
fore the  day  set  for  the  hearing  of  thfe  case. 

When  appellants  have  been  allowed  to 
prosecute  their  appeal  as  poor  persons  by 
the  trial  court,  counsel  will  be  permitted  to 
file  typ^jvrlttoi  statements  and  briefs. 

In  cases  wherie  the  transcript  has  been  fil- 
ed thirty  days  before  the  day  <«  which  the 
cause  is'  docketed,  counsel  for  appellant  shall 
file  their  statements,  briefs  and  assignments 
of  error  fifteen  days  before  the  hearing, 
and  the  Attorney  General  hla  brief  and 
statement  five  days  before  the  hearing. 

Rule  20.  Taking  Record  from  Clerk's  Office. 
— No  member  of  the  bar  shall  be  permitted  to 
take  a  record  from  the  clerk's  office. 

Rule  21.  Motions  for  Rehearino.—Witiona 
for  rehearing  must  be  accompanied  by  a  btlei 
statement  of  the  reasons  for  a  reconsidera- 
tion of  the  cause,  and  must  be  founded  on 
papers  showing  clearly  that  some  question 
decisive  of  the  case,  and  duly  submitted  by 
counsel,  has  been  overlooked  by  the  court, 
or  that  the  decision  is  in  confilct  with  an 
express  statute,  or  with  a  controlling  deci- 
sion to  which  the  attention  of  the  court  was 
not  called  through  the  neglect  or  inadvert- 
oice  of  counsel;  and  the  question  so  sub- 
mitted by  counsel  and  overlooked  by  the 
court,  or  the  statute  with  which  the  decision 
conflicts,  or  the  controlling  decision  to  which 
the  attention  of  the  court  was  not  called,  as 
the  case  may  be,  must  be  distinctly  and  par- 
ticularly set  forth  in  the  motion,  otherwise 
the  motion  will  be  disregarded.  Such  mo- 
tion must  be  filed  within  ten  days  after  the 
(pinion  of  the  court  shall  be  delivered,  and 
notice  of  the  filing  thereof  must  be  served 
on  the  opposite  counsel.  After  a  cause  has 
been  once  rdieard  and  the  motion  for  re- 
hearing overruled,  either  in  division  or  en 
banc,  no  further  motion  for  rehearing  or 
motion  to  set  aside  the  order  overruling  the 
motion  for  rehearing,  by  the  same  party,  will 
be  entertained  by  the  court  or  filed  by  the 
clerk. 

Rule  22.  Eat6nsion  of  Time.— Hereafter  in 
no  case  will  extension  of  time  for  filing  state- 
ments, abstracts  and  briefs  be  granted,  ex- 
cept upon  affidavit  showing  satisfactory 
cause. 

Rule  23.  Notice  to  Adverse  Party. — A  par- 
ty, in  any  cause,  filing  a  motion  either  to  dia- 
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miss  an  appeal  or  writ  of  error,  or  to  affirm 
the  Judgment,  shall  first  notify  the  adverse 
party  or  his  attorney  of  record,  at  least  twen- 
ty-four hours  before  making  the  motion,  by 
telegram,  by  letter,  or  by  written  notice,  and 
shall,  on  filing  such  motion,  satisfy  the  court 
that  such  notice  has  been  given. 

Rule  24.  Transfers  to  Court  En  Banc. — A 
motion  to  transfer  a  cause  under  the  pro- 
visions of  the  Constitution  from  either  divi- 
sion to  court  en  banc  must  be  filed  within  ten 
days  after  the  final  disposition  of  the  cause 
by  the  division,  and  notice  of  such  motion 
shall  be  given  as  provided  In  rule  23. 

Rule  25.  Return  of  Original  Writs. — Orig- 
inal writs  or  other  process  issued  by  either 
division  of  the  court,  or  by  any  Judge  in  va- 
cation, may  be  made  returnable  to  ^nd  dis- 
posed of  by  such  division,  or  the  court  en 
banc,  as  such  division  or  Judge  In  vacation 
may  order. 

Rule  26.  Assignment  of  Motions  in  Civil 
Causes. — All  motions  and  matters  in  civil 
bauses  which  have  not  been  assigned  by  the 
court  oi  banc  to  a  division  for  final  deter- 
mination, upon  the  record,  shall  be  presented 
to,  beard  and  determined  by  the  court  en 
banc.  All  matters  in  clvU  causes  which  have 
been  assigned  to  a  division  shall  be  presented 
to  and  heard  and  determined  by  such  divi- 
sion. , 

Rule  27.  Assiffnment  of  Criminal  Causes. — 
All  criminal  causes,  and  matters  pertaining 
thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

Rule  28.  When  Appeal  is  Returnable;  Cer- 
tificate of  Judgment;  Transcript. — Where 
appeals  shall  be  talcen  or  writs  of  error  sued 
out,  the  appellant  shall  file  a  complete  tran- 
script or  in  Ueu  thereof  a  certificate  of  Judg- 
ment as  provided  by  section  1479,  Revised 
Statutes  1919,  within  the  time  provided  by 
said  section,  and  the  date  of  the  allowance  of 
the  appeal,  and  not  the  time  of  filing  the  bill 
of  exceptions  after  tlie  appeal  la  granted, 
shall  determine  the  term  to  which  such  ap- 
peal is  returnable,  and  when  the  appellant 
for  any  reason  cannot  or  does  not  file  a  com- 
plete transcript,  be  shall  file  within  the  time 
allowed  by  said  section  1479  a  certificate  of 
Judgment,  and  may  thereafter  file  a  complete 
transcript  and  an  abstract  of  the  record,  or 
simply  an  abstract  of  the  record.  And  nei- 
ther the  fact  that  this  court  has  heretofore 
held  that  the  return  term  of  the  appeal  Is  to 
be  determined  by  the  date  of  the  filing  of  the 
bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be 
filed  in  time  for  the  .return  term,  shall  be  tali- 
en  as  an  excuse,  but  in  all  such  cases  the  ap- 
pellant shall  file  a  certificate  of  the  Judgment 
as  when  required  by  said  section  1479,  Re- 
vised Statutes  1919. 

Rule  29.  Oral  Arguments. — The  time  allow- 
ed for  oral  argument  and  statement  shall  be 
aa  hour  and  ten  minutes  for  appellant  or 


plaintiff  in  error,  or  relator  in  original  pro- 
ceedings, and  fifty  minutes  for  respondent 
or  defendant  in  error  or  respondent  in  orig- 
inal proceedings. 

Rule  30.  Letters,  etc.,  to  Court.— All  mo- 
tions, briefs,  letters  or  communications  In 
any  wise  relating  to  a  matter  pending  in  this 
court  must  be  addressed  to  the  clerk,  wBb 
will  lay  them  before  the  court  in  due  course. 
Hereafter  any  letter  or  communication  relat- 
ing directly  or  Indirectly  to  any  pending  mat- 
ter, addressed  personally  or  officially  to  any 
Judge  of  this  court,  will  be  filed  with  the 
case  and  be  open  to  the  inspection  of  the 
public  and  opposing  parties. 

Rule  31.  Record  Matters  on  Appeal.— Here- 
after an  appellant,  filing  here  a  certified  copy 
of  the  order  granting  an  appeal,  need  not  ab- 
stract the  record  entries  showing  the  steps 
taken  below  to  perfect  such  appeal.  If  the 
abstract  state  the  appeal  was  duly  taken, 
then  absent  a  record  showing  to  the  contrary, 
by  respondent,  it  will  be  presumed  the  prop- 
er steps  were  taken  at  tlie  proper  time  and 
term. 

Hereafter  no  appellant  need  abstract  rec- 
ord entries  evidencing  his  leave  to  file,  or 
the  filing  qf,  a  bill  of  exceptions.  It  shall  be 
sufficient  if  bis  abstract  state  the  bill  of 
exceptions  was  duly  filed.  The  burden  is 
then  on  respondent  to  produce  here  the  rec- 
ord showing  the  contrary  to  be  the  fact,  if 
he  make  the  point. 

Rule  32.  Granting  Original  Writs.— tio 
original  remedial  writ,  except  habeas  corpus, 
will  be  Issued  by  this  court  in  any  case 
wherein  adequate  relief  can  be  afforded  by 
an  appeal  or  "writ  of  error,  or  by  application 
for  such  writ  to  a  court  haying  in  that  be- 
half concurrent  Jurisdiction. 

Rule  33.  Procedure  as  to  Original  Writs. — 
Oral  arguments  will  not  be  granted  on  ap- 
plications for  original  remedial  writs;  and 
before  such  writs  shall  issue,  the  applicant 
therefor  shall  give  not  less  than  five  days' 
notice  thereof  to  the  adverse  party,  or  bis 
attorney.  Such  notice  shall  be  In  writing, 
accompanied  by  a  copy  of  the  application  for 
the  writ,  and  the  suggestion  in  support  of 
same.  The  adverse  party  may  file  in  tills 
court  suggestions  in  opposition  to  the.  issu- 
ance of  the  writ,  a  copy  of  which  he  shall, 
before  filing,  serve  on  the  applicant.  When- 
ever the  required  notice  would,  in  the  Judg- 
ment of  the  court,  defeat  the  purpose  of  the 
writ,  it  may  be  dispensed  with.  On  final 
hearing  printed  abstracts  and  briefs  shall  be 
filed  in  all  respects  as  is  required  in  appeals 
and  writs  of  error  In  ordinary  cases.  Mo- 
tions for  reconsideration  of  the  court's  ac-. 
tion  in  refusing  applications  for  original 
writs  shall  not  be  filed. 

Rule  34.  Certiorari  to  Courts  of  Appeals. — 
No  writ  of  certiorari  shall  be  granted  to 
quash  the  Judgment  of  a  Court  of  Appeals 
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on  the  ground  that  such  court  has  failed  or 
refused  to  follow  the  last  controlling  decision 
of  the  Supreme  Court,  unless  the  applicant 
for  such  writ  shall  give  all  iMirtles  to  be  ad- 
versely affected,  or  their  attorneys  of  record, 
at  least  five  days'  notice  of  such  application; 
and  the  applicant  shall,  in  a  petition  of  not 
exceeding  five  pages,  concisely  set  out  the 
Issue  presented  to  the  Court  of  Appeals  and 
show  wherein  and  in  what  manner  the  al- 
leged conflicting  ruling  arose,  and  shall  des- 
ignate the  precise  place  in  oar  official  re- 
ports where  the  controlling  decision  will  be 
found.  Said  itetition  shall  be  accompanied 
by  a  true  c<9y  of  tke  opinion  of  the  Court 
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of  Appeals  complained  of,  a  copy  of  tbe  mo- 
tion for  rehearing  or  to  transfer  the  cause 
to  this  court,  a  copy  of  the  ruling  of  the 
Court  of  Appeals  on  said  motion,  and  sug- 
gestions in  support  of  the  petition  not  to  ex- 
ceed six  printed  typewritten  pages. 

The  notice  to  the  party  to  be  adversely  af- 
fected shall  be  printed  or  typewritten,  ac- 
companied by  a  true  copy  of  the  petition  and 
all  exhibits  and  suggestions  in  regard  there- 
to. The  party  fo  be  adversely  affected  may 
file,  on  or  before  the  date  fixed  by  the  notice, 
suggestions  of  not  more  than  five  printed  or 
typewritten  pages,  stating  the  reasons  why 
such  writ  should  not  issue. 
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LACY  V.  LAYNE  at  al. 

(Gonrt  of  Appeals  of  Keutnoky.    Jan.  28, 1921. 
Behearin?  Denied  March  18,  1921.) 

I.  Witaeaaaa  «s>l64(9)— Haaband  laoomptftoat 
to  taatify  eoBTayaaoe  to  daoaaaad  wife  waa 
In  tniat  or  aa  aaoartty. 
The  testimonr  of  a  witneaa  that  a  conyey- 
ance  to  his  deceased  vife  was  in  trust  for  him 
or  aa  security  for  his  debt  to  her,  and  that 
the  land  was  later  to  be  reconreyed  to  him,  in- 
volved a  transaction  between  him  and  his  de- 
ceased wife,  and  was  incompetent. 


2.  Hvabaad  and   wifa  «=E>47(5)--Trgats  «=» 
30i/3(2)— Statamoat  of  graataa  Insuffloient  to 
show  trust  for  har  hushand  or  show  that 
coaveyanoe  waa  as  security, 
me  statement  of  a  married  woman  at  tha 
time  land  was  conveyed  to  her  that  laiter  on  she 
wanted  to  deed  the  land  to  her  husband,  that 
he  had  paid  her  her  money,  and  that  she  had 
put  it  in  the  house  they  were  living  In  was  in- 
sufficient to  create  any  trust  in  favor  of  the 
hosband,  or  evidence  any  purpoae  to  hold  the 
land  aa  security  for  his  debt  to  her. 

3.  Caaeeilatlon  of  Instrumeats  ®=3l— Not  re- 
sorted  to  except  In  clear  case. 

The  cancellation  of  an  executed  contract 
by  a  court  of  equity  is  the  exercise  of  a  moat 
extraordinary  power,  and  should  not  be  re- 
sorted to  except  in  a  clear  caae. 

4.  Trusts  ®=>44(3)— Parol  evidence  to  aatab* 
Mah  must  be  clear,  oonvlnoing,  and  satisfac- 
tory. 

Where  the  existence  of  an  alleged  trust  de- 
penda  on  parol  evidence,  the  court  will  require 
clear,  convincing,  and  most  satiafactory  evi- 
dence, particularly  after  the  death  of  one  or 
more  of  the  partiea. 

5.  Trusts  9=344(2)— Evidence  laauffldent  to 
show  conveyance  waa  In  trust  for  grantee's 
hoaband. 

Hvidence  held  insufficient  to  show  that  a 
conveyance  to  a  married  woman  was  In  trust 
for  her  husband,  in  order  that  she  might  con- 
vey to  him  the  whole  tract  in  which  she  al- 
ready owned  an  undivided  interest. 

C  Daoda  «=»  1 8 1— Alteration  of  name  of  gran- 
tee after  delivery  doea  aat  affeot  original 
graatee. 

Where  a  deed  was  executed  and  delivered 
to  the  grantee  and  accepted  by  him,  and  be 
made  the  firat  paynient  and  executed  his  notes 


for  the  others,  but  thereafter  the  deed  was  al- 
tered by  agreement  of  the  parties  so  as  to 
name  his  wife  as  grantee,  his  title  was  not  di- 
vested as  one  may  be  divested  of  title  to  real 
eatate  only  by  his  voluntary  act  done  in  the 
maimer  preecribed  by  law  or  by  the  Judgment 
of  a  court  of  competent  joriadiction. 

7.  Estoppel  «=>II4— Moat  be  pleaded. 

Whether  a  grantee,  who  after  delivery  of 
the  deed  had  it  altered  so  as  to  name  his  wife 
as  grantee,  was  estopped  to  deny  that  she  was 
grantee,  cannot  be  conaidered,  where  there  was 
no  plea  of  estoppel. 

AK»eal  from  Clrcait  Coart,  Todd  Ck>vinty. 

Suit  by  W.  J.  Layne  and  others  against  B. 
S.  Lacy.  From  a  Judgment  for  plaintiffs,  de- 
fendant aiqteals.    Reversed,  with  directions. 

James  R.  Mallory,  of  KIkton,  for  appellant 
Trimble  &  Bell  and  Selden  T.  Trimble,  all 
of  Hopkinsvllle,  for  appellees. 

TURNER,  C,  In  1899  the  appellant,  B. 
W.  Lacy,  married  Miss  Fennle  Layne.  At 
the  time  they  each  had  some  personal  prop- 
erty of  small  valne,  but  In  1902  she  inherit- 
ed 15  acres  of  land  which  they  thereafter  oc- 
cupied as  a  home.  .  Adjoining  the  15-acre 
tract  was  a  tract  of  137  acres,  owned  Jointly 
by  Stuart  and  Yancey;  Stuart,  a  one-third 
undivided  interest,  and  Tancey,  two-thirds. 
In  March,  1902,  the  wife  had  in  addition 
about  $600  which  she  had  inherited,  and  at 
that  time  appellant  contracted  with  Stuart, 
and  Stuart  and  wife  conveyed  to  him  their 
undivided  one-third  Interest  In  the  137-acre 
tract  for  the  consideration  of  $1,000,  appel- 
lant using  his  wife's  money  In  the  payment 
of  the  cash  consideration  of  $700  and  execut- 
ing his  notes  to  Stuart  for  the  deferred  pay- 
ments. Stuart  and  wife  executed  the  con- 
veyance, and  delivered  to  Lacy  a  conveyance 
therefor,  which  he  accepted ;  but  when  Lacy 
tool{  the  deed  home  and  told  his  wife  of  the 
transaction,  they  concluded  that  the  deed 
should  have  been  made  to  her,  and  thereafter 
Lacy  took  the  deed,  before  it  was  recorded, 
back  to  Stuart,  and  Stuart  erased  therefrom 
the  initials  "E.  W."  and  inserted  in  lieu 
thereof  wherever  they  appeared  the  name 
'Tennie."  Thereafter  the  Instrument  was 
delivered  to  Lacy,  and  was  so  placed  on  the 
record.  There  was  no  re-execution  by  Stuart 
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and  his  wife  of  the  deed,  and  the  alteratloa 
therein  was  made  by  Stuart,  with  the  knowl- 
edge and  acquiescence  of  Lacy  and  his  wife. 
Thereafter,  In  1911,  Lacy  contracted  with. 
Tancey  for  the  purchase  of  his  two-thirds 
interest  In  this  land  at  the  price  of  $2,000 
and  Yancey  wrote,  or  had  written,  a  deed 
conveying  it  to  E.  W.  Lacy,  but  upon  a  con- 
ference between  Tancey  and  Lacy  and  wife 
It  was  agreed  to  convey  the  two-thirds  inter- 
est to  Mrs.  Frainie  Lacy,  which  was  done. 

IiScy  and  his  wife  never  had  any  children, 
and  she  in  1916,  died  intestate,  leaving  as  her 
only  heirs  at  law  the  appdlees  herein,  and 
shortly  thereafter  the  heirs  at  law  filed  this 
salt,  asking  for  a  partition  of  the  two  tracts 
of  land  among  them  after  setting  apart  to 
the  surviving  busl)and  his  dower  interest 
therein.  The  husband  answered,  admitting 
his  wife's  ownership  of  the  16-acre  tract  of 
land,  but  asserting  title  in  himself  to  the  137- 
acre  tract,  and  alleging,  in  substance,  that 
the  conveyance  to  his  wife  of  the  two  inter- 
ests In  that  tract  were  made  for  the  sole  pur- 
pose of  creating  a  lien  against  said  land  in 
her  favor  for  the  sum  of  $500,  which  he  had 
borrowed  from  her  to  make  the  cash  payment 
on  the  Stuart  interest,  and  that  she  held  the 
land  only  to  secure  the  payment  of  the  same; 
that  during  her  life  he  had  repaid  her  the 
$500,  but  that  she  had  delayed  the  making  of 
conveyance  thereof  to  him  until  her  death, 
and  that  said  deeds  should  be  construed, 
therefore,  as  a  mortgage  which  should  be 
canceled,  and  the  137-acre  tract  adjudged  to 
be  his  property.  He  further  alleges  that  he 
had  paid  the  whole  purchase  price  for  the  said 
tract  of  land,  and  from  the  time  of  the  pur- 
chase thereof  had  claimed,  owned,  and  oc- 
cupied the  same,  and  that  his  deceased  wife 
had  throughout  that  period  recognized  the 
same  as  belonging  to  him.  In  a  separate 
paragraph  he  asks  that  if  the  court,  upon 
final  consideration,  should  be  of  opinion  that 
he  Is  not  entitled  to  a  conveyance  for  the 
sam^,  then  that  he  be  adjudged  a  lien  there- 
on for  $3,000,  the  purchase  money  alleged  to 
have  been  paid  by  him,  and  that  the  same  be 
enforced.  The  reply  put  the  material  allega- 
tions of  the  answer  and  counterclaim  in  Issue, 
and  in  a  separate  paragraph  It  was  pleaded 
in  the  alternative  that  If  the  defendant  paid 
any  part  of  the  said  purchase  money  he  ei- 
ther gave  the  same  to  his  wife  or  he  caused 
the  conveyance  to  be  made  to  his  wife  secret- 
ly and  fraudulently  for  the  purpose  of  hinder- 
ing and  defrauding  his  creditors,  and  for  the 
puri)ose  of  preventing  them  from  subjecting 
the  same  to  the  payment  of  his  debts.  By  a 
rejoinder  and  surrejoinder  the  Issues  were 
completed,  and  upon  final  Judgment  the  court 
adjudged  the  property  to  be  that  of  the  heirs 
at  law,  subject  to  Lacy's  dower  right,  and  he  ! 
has  appealed.  ! 

[1]  As  to  the  Yancey  conveyance  the  only  ' 
direct  evidoice  In  the  record  that  it  was 
made  to  Mrs.  Lacy,  to  be  held  by  her  in  trust  ■ 


for  him  or  as  security  for  a  debt  and  to  be 
later  reconveyed  to  him,  is  that  of  the  appel- 
lant himself,  and  Yancey,  and  it  is  apparent- 
ly conceded,  as  it  must  be,  that  this  involves 
a  transaction  between  Lacy  and  his  deceas- 
ed wife,  and  his  testimony  is  therefore  not 
competent 

[2]  Yancey  says  that  he  first  prepared  the 
deed  to  B.  W.  Lacy,  and  went  to  their  home, 
where  he  was  informed  that  they  wanted  it 
to  Fennle  Lacy,  and  that  E.  W.  Lacy  said  be 
had  paid  Fennle  her  money,  and  he  wanted 
this  deed  fixed  Just  like  the  other,  so  that 
later  on  she  could-  make  him  a  deed  to  the 
whole  of  it,  and  that  In  the  same  conversa- 
tion Mrs.  Lacy  said,  in  substance,  the  same 
thing;  that  is,  "that  later  on  she  wanted  to 
deed  the  whole  thing  to  Lacy;  that  he  had 
paid  her  her  money,  and  that  she  had  put  it 
on  that  house  they  were  living  In." 

Giving  to  this  langnage  its  broadest  mean- 
ing and  fullest  Import,  nothing  can  be  found 
in  It  which  creates,  or  which  may  be  fairly 
said  to  have  had  the  purpose  to  create,  any 
trust  relation  between  her  and  her  husband. 
Nor  does  it  evidence  any  purpose  to  hold  the 
same  as  security  for  a  debt.  At  best  it  only 
was  the, expression  of  a  purpose  upon  her. 
part  In  the  future  to  convey  this  land  to  her 
husband,  and  does  not  carry  with  It  any  legal 
or  moral  obligation  resting  upon  her,  or  that 
she  thought  at  the  time  rested  upon  her. 

[3)  4]  The  expression  of  an  intention  to  do 
In  the  future  some  particular  thing  with  one's 
property  creates  no  obligation  to  do  that 
thing.  It  has  been  many  times  written  that 
the  cancellation  of  an  executed  contract  by 
a  court  of  equity  is  the  exercise  of  a  most  ex- 
traordinary power,  and  that  It  should  not  be 
resorted  to  except  in  a  clear  case.  It  is  like- 
wise the  invariable  rule  in  this  state  and 
elsewhere  that  where  the  existence  of  an  al- 
leged trust  must  depend  upon  parol  evidence, 
the  chancellor  will  require  clear,  convincing, 
and  most  satisfactory  evidence,  and  particu- 
larly will  the  evidence  be  closely  scrutinized 
after  the  death  of  one  or  more  of  the  parties 
directly  interested. 

[E]  It  may  further  be  remarked  that  at  the 
time  of  this  Yancey  transaction  there  was  no 
relation  of  debtor  and  creditor  between  Mr. 
and  Mrs.  Lacy,  and  therefore  there  then  ex- 
isted no  reason  consistent  with  the  appel- 
lant's theory  of  this  case  why  the  title  to 
that  Interest  should  have  been  taken  to  her 
to  bold  as  security  for  a  debt  The  dalm 
that  the  title  was  taken  to  her  so  that  she 
might  thereafter  convey  the  whole  tract  to 
him  at  one  time  Is  not  convincing;  according 
to  the  appellant's  theory  he  had  at  that  time 
repaid  her  the  money  which  she  had  advanc- 
ed to  pay  on  the  Stuart  interest  and  if  his 
claim  as  now  asserted  was  correct.  It  would 
have  been  a  mudi  simpler  way  to  have  ad- 
Justed  the  whole  matter  by  having  the  Yan- 
cey Interest  conveyed  to  him  and  taking  her 
conveyance  for  the  Stuart  Interest 
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The  evidence  as  a  whole  fitills  far  diort  of 
eetabllshlng  the  tmst  asserted  by  the  appel- 
lant. Nor  la  it  satisfactory  that  he  paid  the 
whole  cmislderatloii.  niere  was  no  way  to 
raise  this  money  except  from  the  proceeds  of 
her  property,  which  he  managed  and  con- 
trolled  for  her. 

[I]  The  Stuart  deed,  however,  was  first  ex- 
ecoted  and  delivered  to  B.  W.  Lacy ;  he  ac- 
cepted the  same;  he  paid  the  first  payment 
and  executed  his  notes  for  the  others ;  there- 
after that  deed  was.  so  altered  that  the  gran- 
tee therein  was  made  to  appear  to  be  Fennie 
Lacy.  Was  E.  W.  Lacy  by  snch  alteration 
divested  of  title,  although  he  himself  was  a 
party  to  the  whole  transaction?  Under  our 
law  one  may  be  divested  of  title  to  real  estate 
only  by  his  voluntary  act  done  in  the  man- 
ner prescribed  by  law  or  by  the  Judgment  of 
a  court  of  competent  Jurisdiction.  In  this 
case  Stuart  conveyed  his  one-third  interest 
to  E.  W.  Lacy,  accepted  from  him  the  cash 
paymoit  and  his  notes  for  the  deferred  pay- 
ments, and  thereafter,  at  the  instance  of  both 
Lacy  and  Lacy's  wife,  altered  the  deed  after 
It  had  been  executed  and  delivered  so  as  to 
make  her  appear  to  be  the  grantee.  Under 
these  circumstances  the  title  still  ronalns  is 
him.  Austin  v.  Moore,  188  Ky.  832,  224  8.  W. 
467;  Rlttenhouse  v.  Clark,  HO  Ky.  147,  61  8. 
W,  33,  22  Ky.  Law  Rep.  1610;  Mlze  v.  Day, 
153  Ky.  T39, 156  S.  W.  416 ;  DevUn  on  Deeds, 
VOL  1,  I  300;  Tiedeman  on  Real  Property,  | 
812. 

[7]  It  may  be  said,  however,  that  Inasmuch 
as  Lacy  was  a  party  to  this  transaction  and 
actually  had  the  deed  altered  so  as  to  make 
his  wife  appear  to  be  the  grantee  therein,  he 
would  be  estopped  to  deny  that  she  was ;  but 
It  Is  unnecessary  to  discuss  this  question  In 
this  case,  for  the  reason  that  there  is  no  plea 
of  estoppel,  and  estoppel  must  be  pleaded. 
LonisTille  Tobacco  Warehouse  Co.  v.  Lee,  172 
Ky.  171,  189  S.  W.  16;  Bracket  v.  Modem 
Brotherhood  of  America,  154  Ky.  840,  157  S. 
W.  690,  45  L.  B.  A.  (N.  8.)  1144. 

It  results  therefore  that  the  Judgment  of 
the  lower  court  was  erroneous  in  not  adjudg- 
ing E.  W.  Lacy  to  be  the  owner  of  the  Stuart 
one-third,  undivided  Interest ;  but  in  all  other 
respects  it  was  proper. 

The  Judgment  Is  reversed,  with  directions 
to  enter  a  Judgment  in  conformity  with  the 
views  herein  expressed. 


WELLS   V.    LEWIS. 

(Conrt  of  Appeals  of  Kentucky, 
1921.) 


Feb.  28, 


I.  Wills  <s=>lll(l)  —  Signature  "Ant  Nanle" 
•afficlent. 
The    signature    "Ant   Nanie"    to    a   letter 
daimed  as  a  testamentary  writing  was  suffi- 
cient. 


2.  Wills  «=369-"Wlir  daflaea;   m  partleolar 
form  required. 

A  will  is  an  Instroment  by  which  a  person 
makes  disposition  of  bis  property  to  take  effect 
after  his  decease,  and  which  is  in  its  own  na- 
ture ambulatory  and  revocable  daring  life,  no 
particnlar  form  being  required  for  the  disposi- 
tion of  property  by  wUl,  the  ^stinguishing 
feature  of  all  wills  being  that  the  writing  must 
appear  to  liave  been  written  animo  testandL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will.] 

3.  Wills  «s»l04— Misspelled,  unpunotuatad,  aid 
Indefinite  latter  entitled  to  probate. 

A  letter  signed  "Ant  Nanie,"  written  to  the 
writer's  nephew,  though  misspelled  and  with- 
out punctuation  and  capitals,  held  a  testamen- 
tary- instrument  prima  facie  entitled  to  pro- 
bate, though  the  beneficiaries  were  not  named, 
and  the  property  which  was  to  go  to  them  was 
not  definitely  described,  the  writer  having  been 
mindful  of  her  inability  to  express  herself 
clearly,  and  the  letter  being  expressive  of  a 
desire  on  her  part  to  right  a  wrong  done  by 
her  to  those  to  whom  she  was  directing  her 
nephew  to  give  her  property. 

4.  Wills  «=92l 5— Matters  proper  for  eonslder- 
atlon  In  prooeedlngs  to  probate  stated. 

Ordinarily  the  only  proper  and  necessary 
matters  to  be  considered  and  determined  in 
proceedings  to  probate  a  will  are  the  testamen- 
tary capacity  of  testator,  the  due  execution  of 
the  will  in  accordance  with  statutory  require- 
ments, and  the  presence  or  absence  of  fraud, 
mistake,  or  undue  influence,  matters  of  inter- 
pretation and  construction,  as  well  as  the  va- 
lidity of  particular  bequests  and  devises,  not 
being  involved. 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Proceeding  for  probate  of  a  will  by  Ada 
Wells  against  W.  F.  Lewis,  administrator. 
From  order  declining  to  admit  the  will,  pro- 
ponent appealed  to  the  circuit  court,  the  ap- 
peal being  dismissed  on  motion,  and  propo- 
nent appeals.    Judgment  reversed. 

Jno.  G.  Gates  and  R.  W.  Lisanby,  both  of 
Princeton,  for  appellant 

J.  Elliott  Baker,  of  Princeton,  for  appel- 
lee. 

QDIN,  J,  The  sole  question  Involved  in 
this  appeal  Is  whether  the  following  letter 
Is  of  such  a  testamentary  nature  as  that  it 
should  have  been  admitted  to  probate  as  the 
last  will  of  Nannie  Rodgers.  The  county 
court  declined  to  so  admit  It  An  appeal 
from  this  order  to  the  circuit  court  was,  on 
motion  of  ivpeliees,  dismissed,  benoe  this 
appeal.    The  letter  is  aa  follows: 

"tom  1  cant  rite  much  but  1  must  tell  you 
something  for  i  cant  slep  at  nite  or  rest  a  tal 
i  took  thing  from  there  that  was  not  mine  i 
feel  bade  over  it  i  cant  tel  them  they  are  so 
good  to  me  Jon  is  going  with  me  to  ton  to 
I  take  my  egs  and  1  am  going  to  fix  thing  rite  1 
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am  not  wel  an  if' <  iont  get  to  go  i  want  jon 
to  give  it  to  them  the  mony  i  got  out  ov  the 
Ian  an  the  rest  ov  It  to  ya  -no  how  mnch  of 
the  tobacker  monr  the  waa  i  want  them  to 
have  it  al  back  mr  rogetg  tol  me  how  he  want- 
ed eve  tiling  fix  but  i  woden  tel  it  it  al  be  long 
to  tfaem  but  wat  i  live  on  joh  is  so  good  to 
me  it  wory  me  ao  i  cant  slep  or  rest  til  i  get  it 
fix  i  dont  fel  like  i  wil  lire  long  an  por  pet 
i  dont  no  wat  wil  be  com  of  him  dont  let  him 
go  to  the  por  hose  an  torn  this  plas  la  yor 
Ant  Ader  give  it  bac  to  her  i  ant  don  her 
rite  O  i  cant  rest  but  i  cant  tel  jon  an  Ader 
i  have  don  them  so  bad  torn  do  this  fer  me  i 
dont  no  wer  yu  can  red  it  but  i  dont  want  no 
body  to  no  it  but  ya  i  bare  trid  to  rite  it 
mi  self  good  by  torn  Ant  nanie." 

Several  reasons  are  given  why  said  paper 
staonld  not  be  considered  testamentary  In  na- 
ture, among  others:  (a)  That  the  beneficia- 
ries are  not  named  In  the  writing,  and  there- 
fore were  too  uncertain  and  indefinite;  (b) 
the  property  Is  not  sufiBciantly  described ;  (c) 
It  is  void  for  uncertainty;  and  (d)  it  was  not 
Intended  as  a  disposition  of  the  writer's  es- 
tate after  death. 

[1]  The  signature  "Ant  nanie"  is  sufB- 
dent.    As  said  in  Page  on  Wills,  {  172: 

"The  testator  may  sign  his  name  by  writing 
it  out  in  full  or  by  abbreviating  it,  or  by  writing 
his  initials  or  Iiis  Christian  name,  or  by  using 
an  assumed  nalbe  where  not  done  with  intent 
to  deceive." 

So  In  Knox's  Appeal,  131  Pa.  220,  18  Atl. 
1021,  «  L.  R.  A.  353,  17  Am.  St.  Rep.  798,  the 
signature  of  the  given  name  of  testatrix  was 
b^d  sufficient,  as  likewise  in  Arendt  t. 
Arendt,  80  Ark.  204,  96  S.  W.  982.  Nor  will 
misspelling  of  the  name  signed  Invalidate 
the  wlU.  Word  v.  Whlpps,  28  a  W.  161,  16 
Ky.  Law  Rep.  408. 

[2]  A  will  is  an  Instrument  by  which  a 
person  makes  disposition  of  bis  property,  to 
take  effect  after  his  decease,  and  which  is 
in  Its  own  nature  ambulatory  and  revocable 
during  life.  1  Jarman  on  Wills  (5th  Ed.)  p. 
26.  No  particular  form  is  required  for  the 
disposition  of  property  by  will.  The  distin- 
guishing feature  of  atl  testamentary  docu- 
ments is  that  the  writing  must  appear  to  be 
written  anlmo  testandl. 

In  Jarman  on  Wills  (5th  Ed.)  p.  S3,  it  Is 
said: 

"The  law  is  not  made  requisite  to  the  va- 
lidity of  a  will  that  it  should  assume  aoy  par- 
ticular form,  or  be  couched  in  language  tech- 
nically appropriate  to  its  testamentary  char- 
acter. It  is  sufficient  that  the  instmment, 
however  irregular  in  form  or  inartificial  in  ex- 
pression, discloses  the  intention  of  the  maker 
respecting  the  posthumous  destination  of  his 
property;  and,  if  this  appears  to  be  the  na- 
ture of  its  contents,  any  contrary  title  or  des- 
ignation which  he  may  have  given  to  it  will 
be  disregarded." 

Indorsement  on  the  back  of  a  note  was 
held  In  Morrison,  etc,  v.  Bartlett,  etc.,  148 


Ky.  833.  147  S.  W.  761,  41  U  R.  A,  (N.  S.)  89, 
to  be  sufficiently  testamoitary  in  Its  charac- 
ter as  to  justify  Its  probate  by  the  county 
court.  In  Hunt  t.  Hunt,  119  Ky.  39,  82  S. 
W.  998,  26  Ky.  Law  Rep.  973.  68  L.  R.  A.  180, 
7  Ann.  Cas.  788,  a  deed  not  to  take  eOTect  un- 
til the  death  of  certain  named  persons  was 
construed  as  a  wUL 

There  are  many  decisions  of  courts  of  last 
resort  In  which  letters  have  been  construed 
as  wills.  40  Cyc.  1092.  As  an  illostratloB. 
MUam,  etc.,  v.  Stanley,  etc.  111  S.  W.  296, 
17  L.  R.  A.  (N.  8.)  1126,  33  Ky.  Law  Rep.  783, 
may  be  dted.  In  this  case  it  appears  W.  R. 
Iletcher  had  been  convicted  of  the  crime  of 
rape,  found  guilty,  and  sentenced  to  be  hui^.' 
Impressed  with  the  fact  that  bis  earthly  dis- 
solution was  Imminent,  his  petition  for  exeo 
ntive  clemency  having  been  denied,  he  wrots 
the  following  letter  to  his  daughters: 

"My  Dear  Loving  Daughters:  I  guess  my  last 
hope  is  gone.  I  don't  want  yon  all  to  grieve 
after  me  for  I  think  I  will  be  better  olF  than 
to  be  in  jail,  for  I  think  I  am  prepared  to  g« 
and  I  want  to  ask  one  thing  of  you  all  is  to 
meet  me  in  heaven.  Jennie,  Lnla  and  Bettie 
and  Mary,  I  want  yon  to  understand  that  I  am 
as  innocent  of  the  charge  which  I  have  to  die 
for  as  an  angel  in  heaven  and  it  does  me  good 
to  know  that  God  knows  that  I  am  not  guilty. 
Jennie  tell  John  to  see  that  my  body  is  taken 
home  and  buried  in  our  own  graveyard  and  get 
Stinson  to  preach  my  funeral.  Tell  him  I  am 
at  rest.  I  want  to  make  you  and  Lula  a  deed 
to  that  house  and  lot  and  I  don't  want  you  and 
her  to  ever  have  any  trouble  over  it.  Jennie 
I  don't  do  this  because  I  think  more  of-  you 
and  Lula  than  I  do  of  Mary  and  Bettie  but  I 
do  it  because  you  both  attended  to  your  dear 
old  mother  ao  good.  I  hope  to  soon  meet  her  in 
heaven.  Jennie,  Mary  has  got  enough  of  my 
money  to  bury  me  I  guess.  So  this  is  from 
your  loving  father.  W.  R.  Fletcher. 

"To  Jennie  and  Lnla  may  God  bless  you  all 
is  my  prayer. 

"Tours,  W.  R.  F." 

In  treating  this  as  the  last  will  of  the 
writer,  the  court  says  he  did  not  have  In 
mind  that  he  was  thereafter  to  make  hia 
daughters  a  deed  to  the  home  and  lots.  He 
wished  them  to  have  the  property,  and  not 
to  have  any  trouble  over  it,  thus  indicating 
he  had  In  mind  not  something  he  Intended  to 
do  in  the  futur^,  but  something  he  was  then 
doing. 

In  Webster,  etc.,  ▼.  Lowe,  etc.,  107  Ky.  293, 
53  S.  W.  1030,  21  Ky.  Law  Rep.  998,  the  fol- 
lowing letter  was  held  to  be  the  will  of 
James  Lowe: 

"I  was  bom  December  28,  1804.  •  •  •  I 
purchased  a  house  and  lot,  and  I,  my  mother, 
wife,  and  Charley  Webster  moved  into  town  in 
18o!).  I  bought  the  property  on  Third  and 
Main,  lent  Charley  some  money,  and  he  entered 
the  grocery  business.  Our  arrangement  waa 
that  he  could  have  the  use  of  the  building  as 
long  as  be  may  require  it,  so  that  it  brought  m« 
in  10  per  cent,  on  the  purchase,  which  waa 
$1,550.    The  rent  tms  been  paid  regularly.    Hs 


Digitized  by 


Google 


Ky.) 


WELTJ3  T.  TJEWia 
(Ml  B.W.) 


hat  done  much  inipr»7emeBta  sbont  It,  and  I 
bave  requested  my  executors  to  give  a  dear 
deed  for  the  property,  after  my  death,  to  M^- 
gie,  his  wife,  and  Ciharley." 

The  court  In  Its  opinion,  among  other 
cases,  cites  Clarke  r.  Bansom.  50  Cal.  595, 
wherein  the  following  words  were  held  to  be 
testamentary  and  the  writing  containing 
same  admitted  to  probate: 

"Dear  Old  Nance:  I  wish  to  give  yoa  my 
watch,  two  shawls,  and  also  five  thousand  dol- 
lars.   Tonr  old  friend,  B.  A.  Gordw."   . 

A  paper  reading:  "Mrs.  Sophie  Loper  Is 
my  heireas.  G.  Bhrenberg" — was  held  to  be 
a  will  in  Succession  of  Bhrenberg,  21  La. 
Ann.  280,  99  Am.  Dec.  729.  Likewise  a  writ- 
ing in  these  words,  to  wit:  "It  Is  my  wish 
and  desire  that  my  good  friend  and  relative. 
Dr.  Joseph  B.  Outlaw,  have  all  my  property 
of  every  description.  David  Outlaw." — was 
declared  to  be  a  wiU  in  Outlaw  v.  Hurdle, 
46  N.  C  150. 

The  court  in  Webster,  etc.,  v.  Lowe,  supra, 
says  it  is  not  necessary  to  the  validity  of  a 
will  that  it  contain  the  words  "give,"  "will," 
"bequeath,"  etc.,  as  the  testator's  intention 
and  purpose  may  be  gathered  from  other  lan- 
guage employed. 

In  Cowley,  etc,  y.  Knapp,  etc.,  42  N.  J. 
Law,  297,  the  following  was  held  sufficiently 
testamentary  In  diaracter  to  be  entitled  to 
probate: 

"My  Dear  Father:  In  case  of  anything  hap- 
pening 08,  I  wonid  wish  yon  to  take  charge  of 
our  property.  By  law,  I  suppose  it  wonId  be 
divided  between  all  my  sisters.  I  would  wish 
it  otherwise.  I  wish  all  the  property  to  be  sold 
except  any  portion  of  deal  E!mma  would  wish 
to  retain  for  herself;  then  the  money  to  he  put 
in  government  securities,  or  any  other  sure  in- 
vestment. I  make  Emma  Knapp  my  sole  heir. 
I  know  she  is  just,  and  will  give  to  those 
-nbo  need,  and  will  be  guided  entirely  by  your 
advice. 

"Tour  alfectionate  daughter, 

"Mary  Boyle. 
"120  Bast  2eth  Street. 

"JTaanary  18th,  1876." 

Testatrix  and  her  husband  both  died  while 
traveling,  and  the  court  held  the  title  to  the 
premises  passed  to  Emma  Knapp. 

In  re  Ledford's  Will,  176  N.  C.  610,  97  8. 
B.  482,  the  following  paper  was  ordered  pro- 
bated as  a  will: 

"3/9/18.   • 

"Mr.  J.  B.  Ivey,  Charlotte,  N.  C— Dear  Sir: 
Please  administer  on  my  estate,  and  I  want 
my  wife  (BSa  Gnatt  Ledford)  to  have  every- 


thing I  own,  but  invest  it  or  fix  it  so  she  can 
get  It  as  she  needs  it,  so  she  cannot  lose  it. 

"Please  look  after  Ella  and  the  children  and 
see  that  they  have  what  is  necessary  and  do 
not  suffer.  [Here  follows  an  itemization  of 
the  estate.] 

"All  I  owe  is  a  $500  note  at  the  Bank  of 
Cooleemee. 

"I  am  on  only  one  note  as  security,  and  it  is 
for  ?400  for  A.  D.  Walker. 

"My  notes,  insurance  polides,  stock  certifi- 
cates are  in  a  tin  box  in  the  Bank  of  Coolee- 
mee, and  I  have  a  personal  drawer  in  the  safe 
of  3.  N.  Ledford  Company,  with  papers  in  It. 

"Please  do  the  very  best  you  can  for  mj 
wife  and  children. 

"Fix  my  property  bo  my  wife  will  have  plen- 
ty as  long  as  she  lives,  if  there  is  enough. 

"J.  N.  Ledford.    [Seal.]" 

[S]  In  line  with  the  foregoing  we  think  it 
evident  the  writing  in  question  should  liave 
been  admitted  to  probate  as  the  will  of  Aunt 
Nannie  Rodgers.  The  writer  was  mindful 
of  her  inability  to  express  herself  clearly. 
Her  simplified  and  phonetic  spelling  is  in- 
deed unique  but  withal  expressive  of  a  de- 
sire to  right  a  wrong  that  bad  been  dona, 
She  was  not  well  at  the  time,  and  did  not  ex- 
pect to  live  long,  and  sickness,  wef  are  told, 
prevented  her  from  taking  her  eggs  and  mak- 
ing the  contemplated  trip  to  town  with  her 
stepson  John.  She  indicated  and  directed  in 
her  crude  way  what  disposition  to  make  of 
certain  of  the  property  in  the  event  she  did 
not  get  to  town.  That  it  may  be  difficult  or 
impossible  t^  positively  identify  some  of  the 
beneficiaries  or  fix  the  amount  due  is  not 
involved  here.  We  are  concerned  on  this  ap- 
peal solely  with  the  matter  of  probate. 

[4]  Ordinarily  the  only  proper  and  neces- 
sary matters  to  be  considered  and  determined 
In  proceedings  to  probate  a  will  are  the  tes- 
tainentary  capacity  of  the  testator,  the  due 
execution  of  the  will  In  accordance  with  the 
statutory  requirements,  and  the  presence  or 
absence  of  fraud,  mistake,  or  undue  influ- 
ence. Matters  of  interpretation  and  con- 
struction, as  well  as  the  validity  of  particu- 
lar bequests  and  devises,  are  not  involved. 
40  Oyc.  1231 ;  Yates'  Will,  2  Dana,  215;  Kelly 
V.  Kelly,  5  B.  Mon.  369 ;  Thompson  on  Wills, 
I  49a 

We  are  satisfied  upon  the  showing  made 
that  a  prima  facie  case  for  probate  was  es- 
tablished. It  sufficiently  appears  from  the 
letter  that  the  writer  was  endeavoring  to 
make  a  disposition  of  her  property  testa- 
mentary in  character. 

For  the  reasons  given,  the  Judgment  wlU 
be  reversed  for  further  proceedings  con- 
sistent herewith. 
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T0WN8END  &  FREEMAN  CO.  v.  TABOR. 

(Oourt  of  Appeals  of  Kentucky.    Feb.  18, 
1921.) 

1.  Contracts  «=>248— Principal  and  agent  «=> 
124(2)— Termination  of  contraot  for  court; 
agoncy  to  oontract  for  the  court. 

Whether  a  contract  between  defendant  and 
H.  terminated  a  prior  contract  between  them, 
and  whether  under  the  later  contract  H.  had 
authority  to  bind  defendant  by  contract  with 
plaintiff,  held  questions  of  law  for  the  court. 

2.  Contraets  «=3272— RMolnded  by  later  In- 
ooDSlstent  oontraot. 

A  contract  ia  rescinded  by  the  parties  en- 
tering a  new  contract  solely  with  reference 
to  the  same  subject-matter,  the  terms  of  which 
are  inconsistent  with  those'of  the  oritrinal  con- 
tract, and  the  legal  eifeet  of  which  is  essentially 
different. 

3.  Partnership  «=>262— Contrast  of  partner' 
ship  heid  rescinded  by  contraot  of  partners  to 
buy  and  sell  between  themselves. 

A  partnership  contract  between  defendant 
and  H.  whereby  defendant  was  to  furnish  the 
money  and  H.  was  to  produce  and  purchase  ties 
was  rescinded  by  a  later  contrail  whereby  H. 
was  in  the  same  territory  to  buy  or  produce 
ties,  and  defendant  was  to  buy  them  from  him 
at  specified  prices,  supplying  him  a  reasonable 
sum  of  money  to  carry  forward  his  business, 
they  being  inconsistent,  their  legal  effect  wide- 
ly different,  and  the  second  being  in  no  sense 
supplementary  to  or  a  ratification  of  the  first. 

4.  Principal  and  agent  ®=3lOI  (I)— Agency  held 
not  oreated  by  contract  * 

A  contract  between  defendant  and  H. 
whereby  H.  was  to  buy  or  produce  ties  in  cer- 
tain territory,  and  defendant  was  to  supply 
him  a  reasonable  sum  of  money  to  carry  for- 
ward his  business,  and  to  buy  the  ties  from 
H.  at  specified  prices,  gave  H.  no  authority  as 
agent  of  defendant  to  contract  with  plaintiff 
to  saw  ties  for  defendant  and  to  agree  in  de- 
fendant's name  to  furnish  logs  to  plaintiff 
at  his  mills  sufficient  to  keep  them  running. 

Appeal  from  Circuit  Court,  Breckinridge 
County. 

Action  by  George  Tabor  against  the  Town- 
send  &  Freeman  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  directions  for  new  trial. 

John  P.  Haswell,  Jr.,  of  Louisyille,  Allen 
B.  Kincheloe  and  W.  S.  Ball,  both  of  Bardlns- 
burg,  and  W.  D.  Fitzpatrick,  of  Indianapolis, 
Ind.,  for  appellant 

Henry  De  Havei)  Moorman  and  D.  C. 
Walls,  both  of  Hardinsburg,  and  Krnest 
Woodward,  of  Louisville,  for  appellee. 

TUBNER,  C.  Appellant,  an  Indiana  cor- 
poration, engaged  in  the  baying  and  selling 
of  certain  timber  products,  especially  rail- 
road ties,  had  contracts  for  the  delivery  of 


ties  to  the  Honon  Bailroad  and  other  parties. 

On  the  20th  of  January,  1917,  It  entered 
into  a  contract  of  partnership  with  Head,  of 
Breckinridge  county,  Ky.,  the  company  agree- 
ing to  supply  Head  with  sufficient  money  to 
buy  and  produce  ties  in  his  locality,  and 
Head  agreeing  to  devote  his  entire  time  to 
the  business  of  buying  and  operating,  and  to 
keep  an  accurate  account  of  all  purchases, 
operations,  and  expenses  other  than  his  In- 
dividual expenses,  and  to  render  an  account 
to  appelant  ea(di  week,  and  to  send  all  cash 
to  appelliint  as  soon  as  received;  and  the 
profits  were  to  be  shared  equally. 

Little  was  accomplished  under  this  con- 
tract, only  one  small  tract  of  timber  being 
bought  by  Head,  and  no  ties  were  produced 
from  that  imtll  after  the  contract  !was  termi- 
nated. 

Both  parties  were  dissatisfied  with  the  con- 
tract, as  its  purpose  was  not  being  accom- 
plished, and  they  sought  to  enter  Into  a  dif- 
ferent relationship  under  which  the  buying 
and  production  of  ties  might  be  facilitated. 

Therefore,  on  the  3d  of  April,  1917,  with- 
out expressly  abrogating  the  contract  of 
January  20th,  appellant  and  Head  entered 
into  a  contract  "for  handling  of  ties"  where- 
in the  company  agreed  to  pay  Head  specified 
prices  for  certain  kinds  of  ties  "which  Mr. 
Head  puts  out  in  his  territory,"  and  the  com- 
pany was  to  receive  two  cents  per  tie  com- 
mission and  "supply  Mr.  Head  with  any  rea- 
sonable sum  of  money  to  carry  forward  his 
business."  All  remittances  were  to  be  made 
to  the  company,  and  It  was  in  turn  to  remit 
to  Head  after  deducting  Its  commissions. 
The  conduding  clause  in  the  contract  is: 

"The  above  is  to  be  understood  as  the  es- 
sence and  truth  of  the  business  of  W.  N.  Head 
and  the  Townsend  &  Freeman  Company." 

On  the  30th  of  July,  1917,  while  the  con- 
tract of  April  3d  was  in  effect  Head,  assum- 
ing to  act  for  the  Townsend  &  Freeman  Com- 
pany, contracted  with  the  appellee,  Tabor,  to 
saw  for  the  company  between  that  date  and 
the  1st  of  January,  1918,  75,000  ties  in  Breck- 
inridge county  at  an  agreed  price,  ^^^  fur- 
ther agreed,  In  the  name  of  the  company,  to 
furnish  logs  to  Tabor  at  his  mills  sufficient 
to  keep  them  running  at  full  capacity. 

This  is  an  action  by  Tabor  against  appel- 
lant asking  for  damages  for  breach  of  said 
contract,  wherein  he  alleges  be  had  made  ar^ 
rangements  to  complete  the  same  and  was 
ready,  willing,  and  able  to  comply  with  it 
on  his  part,  but  that  in  August  the  defendant, 
wrongfully  and  in  violation  of  his  rights,  di- 
rected him  not  to  begin  the  sawing,  and  re- 
fused to  furnish  the  logs,  or  any  of  them,  for 
such  sawing,  whereby  be  was  wrongfully  de- 
prived of  his  profits  on  the  75,000  ties. 

The  alleged  contract  is  Incorporated  In  the 
plaintilTs  petition  and  purports  to  have  been 
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executed  by   "Townsend   &   Freeman  Com- 
pany, by  W.  N.  Head." 

The  defendant  answered,  denying  the  exe- 
cution or  delivery  of  the  contract,  and  deny- 
ing that  the  plaintiff  could  have  with  his 
milla  and  equipment  sawed  the  said  timber 
into  75,000  ties  by  Ote  Ist  of  January,  1918. 
Daring  the  trial  an  amended  answer  was 
filed,  pleading  that  mi  the  30th  of  July,  when 
Head  assumed  to  execute  the  contract  In  the 
name  of  the  defendant,  It  only  sustained  con- 
tractual relations  with  Head  under  its  con- 
tract with  him  of  April  8d,  and  that  he  was 
not  its  agent,  and  therefore  had  no  authority 
to  bind  defendant  In  the  execution  of  the 
Tabor  contract 

l%e  evidence  on  the  main  issue  consisted 
largely  of  the  two  contsacts  referred  to  and 
the  corresptMidence  between  appellant  and 
Head  t>otb  before  Hie  execution  of  the  April 
contract  and  thereafter,  and  the  Jury  re- 
turned a  verdict  for  plaintiff,  upon  which 
Judgment  was  ent«%d. 

The  defendant  asked  the  court  to  Instruct 
the  Jury  that  under  the  April  contract  Head 
was  not  its  agent,  but  the  court  declined  to 
do  this  and  merely  submitted,  without  moi- 
tionlng  either  of  the  contracts,  the  Issue 
whether  the  Jury  believed  Head  was  author- 
ized by  the  defoidant  to  make  the  contract 
sued  on,  and  then  In  another  instruction  left 
to  the  jury  to  determine  whether  the  con- 
tract of  January  20th  Iiad  been  terminated. 
[11  Whether  the  contract  of  April  termi- 
nated the  January  contract  was  a  question 
of  law  and  should  have  been  disposed  of  by 
the  court  in  its  instructions;  likewise  the 
question  whether  Head  had  authority  imder 
the  April  contract  to  bind  appellant  in  the 
execution  of  the  Tabor  contract  should  have 
been  settled  by  the  court. 

The  contracts  of  January  and  April  were 
exclusively  between  the  same  parties  and 
dealt  wholly  with  the  same  subject-matter. 
The  January  contract  was  a  partnership,  and 
the  purpose  for  which  it  was  entered  Into  was 
not  being  accomplished,  and  so  the  parties 
sought  by  entering  into  the  April  contract, 
whereby  a  new  plan  was  adopted,  to  piodace 
better  results. 

[2]  When  parties,  sustaining  at  the  time 
contractual  relations  .with  reference  to  a 
particular  subject-matter,  again  enter  Into  a 
'  new  contract  solely  with  reference  to  the 
same  subject-matter,  the  terms  of  which  are 
Inconsistent  with  those  of  the  original  con- 
■  tract,  and  the  legal  effect  of  which  is  essen- 
tially different,  the  execution  of  the  second 
contract  will  operate  as  a  rescission  of  the 
first,  althon^  there  be  no  express  provision 
to  that  effect. 

The  rule  is  clearly  stated  In  6  R.  C.  L.  p. 
923,  as  follows : 

"Again,  a  contract  need  not  be  rescinded  by 
an  express  agreement  to  that  effect.  If  the 
parties  to  a  contract  malie  a  new  and  inde- 
pendent agreement  concerning  the  eame  mat- 


ter, and  the  terms  of  the  latter  are  so  incon- 
sistent with  those  of  the  former  that  they  can- 
not stand  together,  the  latter  may  be  construed 
to  discbarge  the  former.  One  contract  is  re- 
sdnded  by  another  between  the  same  parties 
when  the  latter  is  inconsistent  with,  and  ren- 
ders impossible  the  performance  of,  the  for- 
Nmer,  but  if,  though  they  differ  in  terms,  their 
legid  effect  is  the  same,  the  second  is  merely 
a  ratification  of  tile  first,  and  the  two  must  be 
construed  together." 

See,  also,  McDanlels  v.  Robinson,  26  Vt. 
316,  62  Am.  Dec.  574 ;  Buffum  v.  Breed,  116 
Mass.  682. 

[3]  That  the  two  contracts  were  Inconsist- 
ent and  their  legal  effect  essentially  differ- 
ent must  be  admitted.  The  first  was  a  con- 
tract of  partnership,  while  the  second  was 
only  a  contract  whereby  Head  was  to  fur^ 
nish  railroad  ties  to  fill  certain  contracts  ap- 
pellant had,  and  Head  was  to  receive  all  the 
profit  made  thereon  except  'a  certain  com- 
mission which  appellant  was  to  receive  In  con- 
sideration of  furnishing  to  Head  the  money 
with  which  to  operate  his  business.  One  con- 
structed a  partnership  which  authorized 
Head  to  bind  appellant,  .while  the  other  was 
merely  an  agreement  by  appellant  to  buy 
from  Head  at  stipulated  prices  such  ties  as 
he  might  buy  or  produce. 

Head  could  not  operate  In  the  production 
and  purchase  of  ties  as  the  partner  of  ap- 
pellant, and  at  the  same  time  and  In  the 
same  territory  operate  and  purchase  ties  for 
himself  upon  which  he  would  get  all  the  prof- 
it except  a  stated  commission.  As  tlie  two 
contracts  were  Inconsistent  and  their  legal 
effect  widely  different,  and  the  latter  was  In 
no  sense  supplementary  to  or  a  ratification  of 
the  first  the  latter  terminated  the  former. 

[4]  It  Is  apparent  Head  bad  no  authority 
under  the  April  contract  to  bind  appellant  In 
the  execution  of  the  Tabor  contract,  and  any 
authority  be  had  must  have  been  given  out- 
side of  that  contract. 

The  court  should  therefore  have  Instructed 
the  Jury  that  the  January  contract  was  ter- 
minated by  the  April  contract,  and, that  .Head 
had  no  authority  under  the  April  contract 
to  bind  appellant  in  the  Tabor  contract  and 
there  should  have  been  submitted  to  the  Jury 
the  question  wliether  be  bad  such  authority 
under  the  oral  conversations  in  evidence. 

It  follows  from  what  we  have  said  that 
none  of  the  correspondence  between  the  par- 
ties prior  to  the  3d  of  April  should  be  ad- 
mitted, nor  any  of  their  acts  under  the  Janu- 
ary contract  including  the  turning  over  of 
certain  blanks  to  Head  by  appellant;  bat 
all  the  leCters  and  correspondence  between 
the  parties,  and  their  acts,  between  April 
3d  and  July  30th  under  the  April  contract 
which  have  any  bearing  upon  the  question  of 
authority,  wUl  be  comiietent 

The  Judgment  Is  reversed,  with  directions 
to  grant  appellant  a  new  trial,  and  for  pro- 
ceedings consistent  herewith. 
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QILTNER  V.  MoCOMBS  PRODUCING  «,  RE- 
FINING CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  22, 
1921.) 

1.  Pleading  «s»32— Coatraot  aued  on  to  be  eob- 
stantiaJly  set  out. 

A  contract  sued  on  mast  be  subatantiany 
set  out  in  an  action  for  breach,  and  the  breach 
thereof  assitrned  in  the  words  of  the  contract 
or  in  words  which  are  coextensive  with  the 
import  and  effect  of  it. 

2.  Brokers  ^=>63( I)— Entitled  to  commission 
where  purchaser  is  furnished  and  there  la  no 
sale  because  of  principal's  refusal. 

One  who  enters  into  a  contract  with  an- 
other for  the  sale  of  property,  either  real  or 
personal,  for  compensation,  and  performs  his 
part  of  the  agreement  by  finding  and  producing 
a  purchaser  who  is  willing,  ablot  and  ready 
to  buy  the  property  offered  for  sale  at  the  price 
and  on  the  terms  which  the  principal  has  fixed 
and  agreed  upon  with  the  agent  or  broker,  the 
principal  refusing  to  deliver  or  convey  the 
property,  and  no  sale  for  that  reason  being  con- 
summated, is  entitled  to  his  pay  or  commission, 
and  may  recover  the  same  of  the  principal. 

3.  Pleading  «=>8(l)— Facts  must  be  set  out. 

The  Code  forbids  the  allegation  of  mere 
conclusions  of  law  deducted  from  facts  not 
stated,  and  requires  that  the  facts  constituting 
the  cause  of  action  or  defense  shall  be  set  out. 

4.  Pleading  $=>8(7)  —  Allegations  of  promise 
held  not  mere  conclusion  of  law. 

Allegations  that  defendant  promised  and 
agreed  to  pay  plaintiff  8,900  shares  of  its  capi- 
tal stock  for  his  services  in  selling  44,600 
shares  of  its  capital  stock  to  J.,  that  plaintiff 
sold  to  J.  said  number  of  shares  of  stock,  and 
J.  was  ready,  able,  and  willing  to  take  and 
pay  for  same  in  accordance  with  terms  and  con- 
ditions agreed  upon  between  plaintiff  and  de- 
fendant, but  defendant  refused  to  issue  the 
stock,  and  that  J.  offered  to  pay  the  full 
price  held  to  sufficiently  state  the  facts,  and 
not  mere  conclusions  of  law. 

5.  Pleading  €=>  1 92 (2)— Facts  pleaded  aooonl- 
ing  to  legal  effect. 

Facts  will  be  pleaded  under  the  Code  ac- 
cording to  their  legal  effect,  and  when  the 
basic  facts  are  alleged,  showing  the  right  of 
plaintiff  to  recover,  a  demurrer  will  not  lie, 
even  though  the  pleading  be  indefinite  or  lack- 
ing in  formality. 

Appeal  from  CSrcult  Court,  Jefferson 
County,.  Common  Pleas  Branch,  Third  Divi- 
sion. 

Action  by  W.  H.  Giltner  against  the  Mc- 
Oombs  Producing  &  Refining  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed.  ■ 

Brown,  Logan  4  Myatt,  J.  Blakey  Helm, 
and  Clayton  B.  Blakey,  all  of  Louisville,  for 
appellant. 

Grubbs  &  Grubbs  and  Stltes  &  Stltes,  all 
of  Louisville,  for  appellee. 


SAMPSON,  J.  Appellant,  Olltner,  -daim- 
Ing  to  be  the  broker  or  agent  of  the  McCombs 
Producing  &  Refining  Company  tor  the  sale 
of  a  certain  number  of  shares  of  Its  capital 
stock,  and  having  found  a  purchaser  at  the 
price  and  on  the  terms  proposed  by  the  com- 
pany, brings  this  action  to  recover  of  said 
company  his  commissions  or  compensation 
for  the  services  rendered,  although  the  com- 
pany, he  charges,  violated  its  agreement  and 
failed  and  refused  to  issue  the  stock  to  the 
purchaser,  who  was  ready,  able,  and  willing 
to  buy  and  pay  for  same.  After  showing  the 
corporate  capacity  of  the  company  to  sue  and 
be  sued,  and  the  changing  of  Its  name,  the 
petition  avers,  In  substance,  that  the  defend- 
ant company,  In  the  fall  of  1918,  promised 
and  agreed  to  pay  plaintiff  8,900  shares  of  Its 
capital  stock  for  bis  services  in  selling  J.  W. 
McCullonch  44,000  shares  of  Its  capital 
stock;  that  he  sold  to  McCullouch  said  num- 
ber of  shares  of  stock,  and  McGulloucta  was 
ready,  able,  and  willing  to  take  and  pay  for 
same  in  accordance  with  the  terms  and  con- 
ditions agreed  upon  between  Giltner  and  the 
company,  but  said  company  refused  to  Issue 
said  stock  to  McCullouch,  although  it  had 
agreed  to  do  so;  that  McCullouch  offered  to 
pay  to  the  company  the  full  price  which  the 
company  asked  and  proposed  to  take,  accord- 
ing to  the  company's  terms,  bnt  the  company 
refused  to  accept  payment  or  issue  the  stock 
to  McCullouch;  that,  having  fully  performed 
his  part  of  the  contract,  he  demanded  of  the 
company  8,900  shares  of  its  capital  stock  in 
payment  for  his  services  according  to  the 
agreement  between  them,  bat  the  company 
failed  or  refused  to  issue  or  deliver  to  him 
said  stock,  or  any  part  thereof,  or  to  pay  htm 
for  his  services.  It  Is  further  alleged  that 
the  stock  of  the  company,  which  was  of  the 
par  value  of  $1  per  share,  was  at  the  time  of 
the  sale  worth  $2.50  per  share  in  the  market, 
or  a  total  of  $22,250  for  the  8,900  shares 
which  was  dne  him  for  his  services.  To  this 
petition  a  general  demurrer  was  sustained  by 
the  trial  court,  and,  the  plaintiffs  declining 
to  further  plead,  the  action  was  dismissed, 
and  Giltner  appeals  to  this  court 

[1]  In  sustaining  the  demurrer  to  the  peti- 
tion the  trial  court  said: 

"The  rules  of  pleading  require  that  the  con- 
tract sued  on  shall  be  substantially  set  out  and 
the  breach  thereof  assigned  in  the  words  of  the 
contract  or  in  words  which  are  coextensive 
with  the  import  and  effect  of  it.  See  Moxley's 
Adm'rs  v.  Moxley.  2  Mete.  309;  Averback  v. 
Hall,  14  Bush,  506;  Miles  v.  Miller,  12  Bush, 
i;i4.  The  petition  not  conforming  to  these  re- 
quirements, the  demurrer  thereto  is  sustained." 

It  must  l>e  conceded  that  the  rule  stated  by 
the  court  in  sustaining  the  denmrrer  is  fun- 
damental and  absolutely  sound,  but  has  It 
application  to  the  pleading  In  this  casc'^ 

[2]  One  who  enters  Into  a  contract  with 
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another  for  the  sale  ot  property,  eltber  real 
or  personal,  for  compensation,  and  performs 
his  part  of  the  agre^nent  by  finding  and  pro- 
ducing a  purchaser  who  Is  willing,  able,  and 
ready  to  buy  the  property  offered  for  sale  at 
the  price  and  on  the  terms  which  the  prin- 
cipal has  fixed  and  agreed  up<m  with  the 
agent  or  broker,  and  the  principal  refuses  to 
deliver  or  convey  the  property  and  no  sale 
for  that  reason  Is  consummated,  the  agent  or 
broker  is  entitled  to  his  pay  or  commission, 
and  may  recover  same  of  the  principal. 
Coleman's  Ex'r  v.  Meade,  13  Bush,  358; 
Putrell  V.  Reeves,  166  Ky.  282, 176  8.  W.  1151; 
Cnrry  v.  Fetter,  15  Ky,  Law  Rep.  494; 
Pope  V.  Caddell.  125  Ky.  837,  102  S.  W.  327; 
Womack  v.  Donglas,  167  Ky.  716,  163  S.  W. 
1130;  MaeUer  v.  Nugent,  187  Ky.  61,  218  S. 
W.  730. 

[3-51  There  is  no  dispute  that  the  Code 
forbids  the  allegation  of  mere  conclusion  of 
law  deducted  from  facts  not  stated,  but  re- 
quires that  the  facts  constituting  the  cause  of 
action  or  defense  shall  l>e  set  out  in  the 
pleading.  Newman's  Pleading  and  Practice, 
voL  — ,  p.  270.  When  the  pleading  avers 
in  plain  and  concise  language  that  the  de- 
foidant  agreed  and  promised  to  do  a  certain 
named  thing  or  pay  a  certain  designated 
debt.  It  is  a  statement  of  fact,  and  not  a  con- 
dtudOD  of  law.  Nor  is  the  averment  that  de- 
fendant promised  and  agreed  to  pay  or  give 
a  definite  number  of  shares  of  stock  for  the 
performance  of  certain  named  sale  a  conclu- 
sion of  law.  Facta  may  under  our  Code  be 
pleaded  according  to  their  legal  efTect,  and 
when  the  tmslc  facta  are  alleged  showing  the 
right  of  plaintiff  to  recover,  a  demurrer  will 
not  lie  even  though  the  pleading  be  Indefinite 
or  lacking  in  fonnality. 

The  petitl<ni  states  with  reasonable  cer- 
tainty the  time  of  making  the  contract ;  the 
promise  to  pay  an  agreed  amount  for  the  ser- 
vices of  plaintiff;  the  performance  of  services 
in  accordance  with  the  agreement;  the  find- 
ing (rf  purchaser  for  the  stock  who  was 
able,  ready,  and  willing  to  buy  and  pay  for 
same  at  the  price  and  on  the  terms  which  the 
defendant  company  fixed;  that  the  defend- 
ant company  failed  and  refused  to  issue  or 
sell  the  stodc  to  the  buyer  which  plaintiff 
produced,  although  it  had  agreed  to  do  so. 
Thereafter  plaintifl  demanded  ot  the  com- 
pany the  Issual  to  him  of  the  8,900  shares  of 
the  stock  In  payment  for  his  services,  which 
was  refused  by  tbe  company.  We  think  this 
was  a  reasonable  compliance  with  tbe  rule 
requiring  a  pleading  to  substantially  set  out 
the  contract  and  the  breach  thereof.  While 
the  petition  is  a  very  feeble  and  inapt  at- 
tempt to  state  a  cause  of  action,  we  are  con- 
strained to  the  view,  after  much  considera- 
tim  of  the  matter,  that  it  was  sufficient  on 
general  demurrer,  and  the  demurrer  should 
have  been  overruled.    In  a  case  Uke  this. 
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where  the  pleading  Is  not  up  to  the  standard 
of  good  pleading,  counsel  should  unhesitat- 
ingly amend  it  so  as  to  bring  it  clearly  with- 
in the  Code  requirements,  when  this  can  be 
done,  as  appears  would  have  been  quite  easy 
in  this  case. 
Judgment  reversed. 


NAYLOR  at  al.  v.  THOMAS. 

(Covrt  of  Appeals  of  Kentucky.    Feb.  2Z, 
1921.) 

I.  Executors  and  administrators  «=>I24,  I44r 
365— CaoROt  parohase  land  at  own  sale. 
An  executor  or  administrator  cannot  be- 
come the  purchaser  at  his  own  sale  of  the  prop- 
erty of  his  decedent,  nor  can  one  executor  or 
adminiatTator  lawfully  become  a  purchaser  at 
the  sale  made  by  bis  coexecntors  or  coadmin- 
istrators, nor  can  the  representative  be  in- 
terested in  any  purchase;  and  this  is  true, 
whether  the  sale  be  by  judicial  decree  or  made 
mider  a  power  of  sale,  except  possibly  where 
such  representative  has  a  personal  interest  in 
the  proper^  sold,  and  a  fair  price  was  given 
and  a  cohclusive  showing  by  proof  of  utmost 
good  faith. 

2.  Executors  and  administrators  «s>365,  377— 
Purehase  by  executor  voidable  only,  and  heira 
and  devlaeaa  estopped  to  question  by  long  ac- 
quiesoanee. 

An  acquiescence  in  a  sale  by  an  executor 
or  administrator  to  himself  by  the  devisees  or 
heirs  for  a  long  time  wUl  grant  a  presumption 
of  ratification,  or  be  held  to  constitute  such 
laches  as  would  estop  a  b«dated  attack  upon 
him,  as  a  purchase  by  an  executor  or  admin- 
istrator at  his  own  sale  is  not  void,  but  merely 
voidable,  and  the  right  to  attack  the  sale  must 
be  exercised  within  a  reasonable  time. 

3.  Executors  and  administrators  ®=>365— Can- 
■ot  purchase  land  at  own  sale  for  his  wife. 

A  purchase  of  land  of  decedent  by  executor 
as  agent  of  his  wife  is  voidable. 

4.  Executors  and  administrators  «s»380(ll/2) 
—Purchase  by  executor  may  be  declared  trust 
for  benefit  of  interested  parties. 

As  equity  does  not  look  with  favor  upon  the 
purchase  by  an  executor  or  administrator  of 
the  proper^  of  the  decedent,  whether  for  him- 
self or  another,  of  the  property  of  his  dece- 
dent, it,  upon  seasonable  application,  will  ei- 
ther set  aside  such  sale  or  declare  a  trust  for 
tbe  benefit  of  those  interested  in  the  estate. 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  J.  W.  Naylor,  as  surviving  ex- 
ecutor of  Joshua  Naylor's  will,  against  Nora 
V.  Naylor  and  Wayne  Thomas,  trustee,  etc. 
From  a  Judgment  sustaining  exceptions  re- 
specting the  sale  of  a  farm,  the  executor  and 
the  first-named  defendant  appeal.    Affirmed. 

Herschel  T.  Smith,  of  Fulton,  for  appel- 
lants. 
Ben  T.  Davis,  of  Hickman,  for  appellee. 
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SETTLE,  J.  Jostaua  Naylor,  a  resideit  of 
Fulton  county,  died  in  the  year  1912,  testate, 
survived  by  Ave  children,  and  leaving,  be- 
sides some  personal  property,  certain  real 
estate,  consisting  of  two  lots  In  the  dty  of 
Hickman  and  a  farm  of  205  acres  In  Fulton 
county.  His  will  was  admitted  to  probate 
by  the  Fulton  county  court,  and  his  sons, 
J.  W.  Naylor  and  Lon  Naylor,  therein  ap- 
pointed executors  without  security,  duly 
qualified  In  that  court  as  such.  The  will  de- 
vised the  testator's  real  and  personal  estate, 
after  the  payment  of  his  debts,  equally  to 
bis  children  and  the  children  of  such  of 
them  as  might  not  be  living  at  the  time  of 
his  (the  testator's)  death,  but  provided  that 
the  executors  should  within  five  years  after 
the  testator's  death  sell  all  the  real  estate  and 
divide  the  proceeds  equally  among  his  chil- 
dren, diarging  each  with  such  advancements 
as  may  have  been  received  from  him,  and 
that,  until  sold  by  the  executors,  the  whole 
otf  the  real  estate  should  be  rented  out  by 
them. 

Lon  Naylor  died  Intestate  after  qualifying 
as  an  executor  of  his  father's  wlU,  survived  by 
his  wife,  Clara  Naylor,  and  two  Infant  chil- 
dren, Dorothy  Naylor  and  Lon  La  Rue  Nay- 
lor, of  each  of  whom  the  mother  became  and 
is  the  duly  appointed,  qaulified,  and  acting 
statutory  guardian.  Since  the  death  of  Lon 
Naylor,  J.  W.  Naylor,  as  surviving  executor 
of  Joshua  Naylor's  will,  has  had  sole  charge 
of  -the  latter's  estate,  and  this  action  was 
brought  by  him  as  such  executor  against  the 
devisees  under  the  will  and  certain  creditors 
of  the  testator  to  obtain  a  sale  of  the  lands, 
distribution  of  the  proceeds,  and  settlement 
of  the  estate. 

As  the  will  of  the  testator  empowered  the 
executor  to  privately  sell  the  real  estate,  In 
the  absence  from  the  record  of  the  pleadings 
in  the  case,  which  seem  to  have  been  omitted 
by  agreement  of  the  pacties,  we  are  unad- 
vised of  his  reason  for  applying  to  a  court 
of  equity  for  authority  to  do  so,  but  will  as- 
sume that  it  was  because  he  desired  the  ad- 
ditional authority  from  the  court,  or  that  it 
was  demanded  by  the  devisees  or  some  of 
them.  At  any  rate,  such  authority  was  giv- 
en by  the  Judgment  rendered  by  ibe  circuit 
court,  which  prescribed  the  terms  of  the  sale 
and  directed  the  executors  to  make  it  for  the 
purpose  of  distributing  the  proceeds  among 
the  devisees  as  contemplated  by  the  will,  but 
to  do  so  at  public  auction  and  after  due  ad- 
vertisement Manifestly,  the  fact  that  the  sale 
was  authorized  by  the  judgment  of  the  court, 
as  well  as  by  the  will,  cannot  afTect  its  va- 
lidity, in  the  absence  of  a  complaint  and 
shovtring  that  the  property  would  have 
brought  a  greater  amount  of  money,  had  it 
privately  been  sold  by  the  executor  in  literal 
compliance  with  the  direction  of  the  will. 
Not  only  is  there  no  such  complaint  in  the 
case,  but,  on  the  contrary,  the  record  shows 
that  the  parties  were  is  foU  accord  as  to  the 


purposes  of  the  action  and  an  proceedings 
had  and  taken  therein  prior  to  the  enters 
ing  of  the  Judgment,  and  that  the  Judgment 
Itself  was  an  agreed  one. 

As  will  presently  be  seen,  the  controTersy 
between  the  parties  now  contending  arose  at 
and  following  the  sale  of  the  devised  real 
estate,  all  of  whldi  was  sold  by  the  executor 
as  directed  by  the  Judgment  of  (be  circuit 
court;  his  report  thereof,  later  filed  in  that 
court,  reciting  that  the  two  city  lots  wrare 
purchased  by  Clara  Naylor,  widow  of  Lon 
Naylor,  at  the  price  of  $1,200,  and  the  farm 
of  205  acres  by  Nora  V.  Naylor,  wife  of  the 
executor,  J.  W.  Naylor,  at  the  price  of  $10,- 
000.  As  no  exceptions  were  filed  to  the  re- 
port respecting  the  sale  of  the  city  lots,  the 
sale  thereof  was  duly  confirmed  by  an  order 
of  the  court  But  the  infants,  Dorothy  and 
Lon  L.  Naylor,  in  tb^r  own  right  and  by 
their  statutory  guardian,  Clara  Naylor,  and 
the  latter  as  such  guardian  and  in  her  own 
behalf  as  widow  of  Lon  Naylor,  filed  excep- 
tions to  so  much  of  the  report  of  sale  as  set 
forth  the  purchase  of  the  farm  of  205  acres 
by  the  executor's  wife,  Nora  V.  Naylor,  which 
attacked  the  validity  of  Its  sale  to  her,  ob- 
jected to  its  confirmation  by  the  court,  and 
asked  that  it  be  set  aside  and  the  farm  again 
sold. 

The  circuit  court,  after  hearing  evidence 
on  the  Issues  of  fact  and  made  by  the  excep- 
tions respecting  the  sale  of  the  farm,  sus- 
tained the  exceptions  thereto,  set  aside  the 
sale,  and  ordered  a  resale  thereof  by  the  ex- 
ecutor. From  the  Judgment  evidencing  these 
rulings,  both  the  executor,  J.  W.  Naylor,  and 
Nora  V.  Naylor  have  appealed. 

The  objections  raised  by  the  appellee's  ex- 
ceptions to  the  sale  of  the  farm  are:  (1) 
That  the  executor's  purchase  of  it  from  him- 
self, whether  made  for  himself  or  as  agent 
for  his  wife,  was  contrary  to  law,  because 
violative  of  the  trust  arising  out  of  the  rela- 
tion sustained  by  him  as  a  fiduciary  to  the 
property  sold  and  the  persons  among  whom 
its  proceeds  are  to  be  distributed.  (2)  That 
the  land  was  sold  at  a  grossly  inadequate 
price.  It  is  not  perceived  that  an  executor 
can  exercise  any  right  or  power,  not  con- 
ferred upon  him  as  a  fiduciary  by  the  will, 
that  is  not  permitted  by  law  of  any  other 
trustee  of  an  express  trust;  and  of  such 
trusts  It  Is  said: 

"One  of  the  most  familiar  doctrines  of  the 
law  of  trusts  is  that  a  trustee  cannot  purchase 
from  himself  or  at  bis  own  sale.  The  law  does 
not  stop  to  inquire  into  the  fairness  of  the  sale 
or  the  adequacy  of  the  price,  but  stamps  its 
disapproval  upon  a  transaction  which  creates 
a  conflict  between  the  self  interest  and  integ- 
rity of  the  trustee.  The  rule  embraces,  not 
only  direct  purchases,  but  also  indirect  pur- 
chases through  third  persons,  and  applies,  re- 
gardless of  whether  the  sale  is  private  or  un- 
der decree,  or  whether  the  cestui  que  trust  is 
an  infant  or  adult,  and  even  though  the  pur-" 
chaser  is  only  dne  of  several  cotrustees,  or 
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is  acting  ai  agent  for  a  third  person.    •    *    •  " 
38  Cje.  366,  367. 

The  appUcaMIity  of  the  aboye  doctrine  to 
executors  and  administrators  is  thus  stated 
in  18  Cyc.  326,  327: 

"^t  is  wdl  established  as  a  general  rule  that 
an  executor  or  administrator  cannot  become 
the  porcfaaser  at  hia  own  sale  of  the  property 
of  his  decedent.  Neither  can  one  executor  or 
administrator  lawfully  become  the  purchaser 
at  a  sale  made  by  his  coexecntors  or  coadminis- 
trators. The  mle  predadea  the  representative 
not  only  from  purchasing  outright,  but  also 
from  being  interested  in  any  purdiase  at  a 
sale  by  him;  neither  is  it  confined  in  its  ap- 
plication to  a  direct  purchase,  bat  an  indirect 
purchase  by  means  of  an  agent  or  a  third  per- 
son, who  Is  the  ostensible  purchaser,  but  who 
really  acts  for  the  representative  in  order  to 
enable  him  to  acquire  title,  may  also  be  avoid- 
ed." 

[1]  This  mle  has  nnifoimly,  and  even 
strictly,  been  applied  by  this  court,  not  only 
as  to  sales  at  which  the  executor  or  adminis- 
trator became  the  purchaser  for  himself  of 
bis  decedent's  property,  but  likewise  to  all 
sales  of  such  property  where  the  purchaser, 
though  having  no  connection  therewith  as  a 
fiduciary,  is  charged  with  the  performance 
of  a  duty  with  reference  thereto  which  is  in- 
consistent with  the  character  of  purchaser. 
And  this  is  true,  whether  the  sale  be  by  Ju- 
dicial decree  or  made  under  a  power  of  sale. 
Darcns  v.  Crump,  6  B.  Men.  363 ;  Faucett  v. 
Pancett,  1  Bush,  611,  89  Am.  Dec.  639; 
Price's  Adm'r  v.  Thompson,  84  Ky.  219,  1 
S.  W.  408,  8  Ky.  liaw  Rep.  201;  Conrod  v. 
Gonrod,  152  Ky.  422,  158  8.  W.  740;  Spur- 
lock  v.  Spurlock,  161  Ky.  248,  170  S.  W.  605; 
Penn  v.  Bhoades,  124  ICy.  798,  100  S.  W.  288, 
30  Ky.  Law  Rep.  997 ;  Bagby  t.  Eversole,  6 
Ky.  lisw  Rep.  366 ;  Sears  v.  Collie,  148  Ky. 
444, 146  S.  W.  1117;  Baker  v.  Weaks,  178  Ky. 
620,  199  S.  W.  63.  I/.  R.  A.  19180,  152;  Jones 
▼.  Deposit  &  People's  Bank,  180  Ky.  393, 
202  S.  W.  907. 

The  reasons  supporting  the  rule,  supra, 
bad  they  not  already  been  stated,  are  self- 
evident.  Concretely  set  forth,  they  are: 
That  to  permit  an  executor,  trustee,  or  oth- 
er fiduciary,  having  in  charge  trust  property, 
to  purchase  it  from  himself,  would  allow 
him  to  create  in  himself  an  interest  opposite 
to  that  of  the  party  or  parties  for  whom  be 
acts,  and  at  the  same  time  a  conflict  be- 
tween the  self-interest  and  integrity  of  the 
fiduciary,  thereby  furnishing  both  motive 
and  oportunlty  for  his  profiting  from  bis  re- 
lations to  the  property  as  a  trustee,  at  the 
expense  of  those  it  is  bis  duty  to  protect. 

In  some  Jurisdictions  certain  limitations  of 
the  rule,  supra,  have  been  recognized,  as 
where  the  executor  or  administrator  making 
the  purchase  at  his  own  sale  has  a  personal 
Interest  in  the  property  sold  (Julian  v.  Reyn- 
olds, 8  Ala.  680;  McLane  v.  Spence,  6  Ala. 
894;  Micboud  v.  Girod,  4  How.  [265]  603,  U 


L.  Ed.  1076),  or  where  the  sale  was  a  fair 
one  and  a  fair  price  was  given  for  the  prop- 
erty (Brannon  v.  Oliver,  2  Stew.  [Ala.]  47;  19 
Am.  Dec.  39 ;  McKey  v.  Young,  4  Hen.  &  M. 
[Va.]  430;  Toler's  Adm'r  v.  Toler,  2  Pat.  & 
H.  [Vs.]  71).  But  according  to  the  weight  of 
authority  courts  generally  give  little  recog- 
nition to  such  limitations,  and  we  have  been 
referred  to  no  case  In  this  Jurisdiction  up- 
holding such  a  limitation  of  the  mle  as  ei- 
ther of  those  mentioned.  Certainly  the  first 
should  not  prevail,  If,  notwithstanding  the 
fiduciary's  interest  in  the  property  his  pur- 
chase thereof  would  result  to  the  disadvan- 
tage and  Injury  of  others  having  an  Interest 
in  the  property;  and  whether  this  court 
would  or  not  consider  the  applicability  of 
either  of  sncb  limitations  could  only  arise  in 
a  case  in  which  there  was  a  conclusive  show- 
ing by  proof,  not  only  of  the  utmost  good 
faith  on  the  part  of  the  fiduciary  making  the 
purchase  and  an  entire  absence  of  fraud  in 
the  sale,  but  also  that  the  price  or  amount 
paid  by  the  latter  for  the  property  equaled 
its  highest  market  value  and  that  to  set 
aside  the  sale  would  necessarily  cause  seri- 
ous and  irreparable  loss  to  the  devisees  <« 
heirs,  or  some  of  them,  entitled  to  share  in 
the  proceeds  of  sale. 

[2]  Cases  decided  by  this  court  may  be 
found,  however,  which  hold  that  an  acqui- 
escence in  the  sale  by  the  devisees  or  heirs 
for  a  long  time  will  create  a  presumption  of 
ratification  or  be  hdd  to  constitute  such  lach- 
es as  would  estop  a  belated  attack  upon  It. 
Johnson  v.  Poff,  109  Ky.  306,  69  S.  W.  325, 22 
Ky.  Law  Rep.  950 ;  Spurlock  v.  Spurlock,  161 
Ky.  248,  170  S.  W.  605.  This  is  so  because  a 
purchase  by  afi  executor  or  administrator  at 
his  own  sale  is  usually  held  to  be  not  void, 
as  would  be  the  case  if  the  transaction  were 
tainted  with  actual  fraud,  but  merely  void- 
able at  the  option  of  those  Interested ;  there- 
fore the  right  to  attack  the  sale  must  be  ex- 
ercised within  a  reasonable  time.  In  John- 
son v.  Poff,  sopra,  the  attack  upon  the  sale 
complained  of  was  made  30  years  after  the 
sale  occurred,  and  In  Spurlock  v.  Spurlock, 
supra,  18  years  after  the  sale  and  more  than 
5  years  after  the  youngest  of  the  litigants, 
wlio  were  infants  at  the  time  of  the  sale, 
became  21  years  of  age;  hence.  In  each  of 
those  cases  it  was  held  that  the  attack  upon 
the  sale  came  too  late.  In  the  instant  case, 
however,  the  sale  complained  of  was  attacked 
by  appellee  with  the  greatest  speed  practi- 
cable, by  the  proper  filing  of  exceptions  to 
the  report  thereof  as  made  by  the  executor, 
which  present  fully  all  questions  of  law  and 
fact  by  which  the  validity  or  invalidity  of  the 
sale  must  be  determined. 

It  appears  from  the  evidence  heard  on  the 
exceptions  that  the  appellant  J.  W.  Naylor, 
although  appointed  by  the  Judgment  of  the 
circuit  court  to  do  so  in  his  executional  ca- 
pacity, did  not  himself  make  the  sale  of  all 
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tbe  real  estate  It  directed  to  be  sold,  but 
only  cried  the  sale  of  the  two  dty  lots,  aft- 
er which  he  suggested  to  appellee  that  they 
agree  upon  another  person  present  to  act  as 
auctioneer  In  selling  the  farm,  to  which  they 
assented,  and  the  sale  thereof  was  made  by 
tbe  person  so  agreed  upon,  at  which  the  ap- 
pellant J.  W.  Naylor  was  a  bidder.  Two  bids 
were  made  on  the  fanA  by  others,  followed 
by  his  bid,  which  was  the  third  and  last  bid, 
and  the  only  one  made  by  him ;  thereupon 
the  furm  was  knocked  down  to  him  at  $10,- 
000,  the  amount  of  his  bid.  Whether  the 
fact  that  be  was  a  known  devisee  of  his  fa- 
ther's will,  and  by  reason  thereof  a  part  own- 
er of  the  land  and  entitled  to  share  in  the 
proceeds  thereof,  caused  the  two  previous 
bidders  and  other  persons  present  to  favor 
him  by  refraining  from  bidding  against  him 
after  his  bid  was  made,  does  not  apear  from 
the  evidence;  but  all  the  circumstances  at- 
tending his  purchase  of  the  land  should  be 
considered  In  passing  oa  the  validity  of  the 
sale. 

Certain  facts  of  greater  Import  than  the 
circumstance  just  mentioned,  are  also  to  be 
considered.  One  of  these  facts  appearing 
from  the  evidence  Is  that  neither  at  the  time 
of  making  his  bid,  nor  when  the  farm  was 
knocked  down  to  him,  did  the  appellant  J. 
W.  Naylor  announce  that  he  was  not  bidding 
for  himself  or  that  he  was  bidding  for  his 
wife;  nor  was  there  any  announcement  from 
'  the  acting  auctioneer,  when,  before,  or  after 
be  accepted  the  bid  of  J.  W.  Naylor  and  de- 
clared him  the  purchaser  of  the  farm,  that 
the  purchase  was  made  by  the  latter  for  his 
wife.  Another  significant  fact,  tending  to 
discredit  the  claim  of  J.  W.  Naylor  that  his 
purchase  of  the  farm  was  made  for  his  wife, 
is  furnished  by  the  sale  bond  filed  with  his 
report  of  the  sale,  which  was  taken  by  him 
for  the  purchase  price  of  the  farm  as  fixed 
by  his  bid,  and  In  and  to  which,  notwith- 
standing the  statement  of  the  report  of  sale 
that  he  caused  it  to  be  executed  by  the  wife, 
her  name  does  not  appear.  On  the  contrary, 
tbe  bond  was  signed  by  hbn,  not  as  an  agent 
for  his  wife,  but  as  the  principal  obligor,  and 
below  It  Is  the  name  of  his  surety.  The  bond, 
therefore.  Is  one  executed  by  himself  and 
s\u«ty,  and  made  payable  to  himself  as  ex- 
ecutor. That  it  was  so  executed,  and  yet  so 
appears,  gives  strong  support  to  the  conten- 
tion of  appellee  that  the  farm  in  question  was 
inirch&sed  by  Naylor  for  himself,  and  the 
sale  bond  for  that  reason  executed  in  the 
manner  stated,  but  that,  upon  his  later  dis- 
covering or  being  advised  of  the  probability 
of  objection  to  the  sale,  and  of  its  being  set 
aside  because  of  tbe  purchase  of  the  land  by 
him,  he  concluded,  as  a  possible  means  of 
avoiding  such  a  result,  to  report  the  sale  to 
the  court  as  having  been  made  to  his  wife. 


13]  Laying  aside  consideration  of  the  ques- 
tion whether  an  obligation  expressed  in  ea&x 
terms  and  executed  as  was  the  sale  bond  re- 
ferred to  Is  enforceable  against  the  obligors, 
we  are  constrained  to  hold,  as  did  the  cir- 
cuit court,  that  the  sale  of  the  farm  in  ques- 
tion was  and  is  voidable,  whether  its  pur- 
chase by  the  appellant  J.  W.  Naylor  was 
made  for  his  wife  or  himself,  as  the  facts 
and  circumstances  attending  the  sale  are  of 
such  character  as  to  cause  grave  doubt  of  the 
good  faith  of  the  executor  and  lead  to  strong 
suspicion  that  his  executorial  relation  to  the 
property  sold  and  parties  affected  by  the 
sale  was  Improperly  used  to  his  advantage 
and  the  latter's  disadvantage. 

If  the  appellant's  purchase  of  tbe  land  for 
himself  was  forbidden  by  law  because  of  his 
fiducial  relations  with  the  property  and  par- 
ties, he  was  equally  without  right  to  pur- 
chase It  as  the  agent  of  another;  and  es- 
pecially does  the  law  declare  this  to  be  so, 
where  the  person  for  whom  he  acts  as  agent 
In  making  the  purchase  Is  a  near  relative 
and  by  reason  thereof  in  a  position  to  be  un- 
duly favored  by  him.  18  Cyc.  330;  Scott  v. 
Gamble,  9  N.  J.  Eq.  218;  In  re  Sehaefer'B 
Estate,  10  Pa.  Co.  Ct.  E.  100.  Manifestly  a 
wife  Is  not  only  to  be  classed  as  a  near  rel- 
ative of  and  likely  to  be  unduly  favored  by 
the  husband,  but  naturally  the  person  whom 
he  would  select  above  all  others  to  hold  for 
his  benefit  the  title  to  property  which  the 
law  would  not  permit  him  to  hold  in  his  own 
name. 

[4]  The  evidence  regarding  the  market 
value  of  the  farm  Introduced  on  the  trial  of 
the  issues  made  by  the  exceptions  to  the  re- 
port of  sale  is  unusually  conflicthig — that  of 
the  eight  or  more  witnesses  for  tbe  ap- 
pellees conducing  to  show  that  the  farm  Is 
worth  from  $2,000  to  $3,000  more  than  the 
accepted  bid  of  the  executor,  and  that  of  an 
equal  number  of  witnesses  for  appellants  be- 
ing to  the  effect  that  It  brought  at  the  sale 
its  full  market  value.  It  will  at  once  be  seen 
that  the  market  value  of  the  land  is  left  in 
doubt  by  the  proof,  which  fortifies  our  con- 
clusion that  the  sale  should  be  set  aside  on 
the  ground  tliat  its  purchase  by  the  executor 
was  forbidden  by  law.  For,  as  equity  does 
not  look  with  favor  upon  the  purchase  by  an 
executor  or  administrator,  whether  for  him- 
self or  another,  of  the  property  of  his  de- 
cedent, it,  upon  seasonable  application,  will 
either  set  aside  such  sale  or  declare  the  pur- 
chase a  trust  for  the  benefit  of  those  interest- 
ed In  the  estate;  and  as  such  application 
was  seasonably  made  by  api)ellees  In  this 
case,  and  they  elected  to  move  to  set  aside 
the  sale,  the  relief  sought  was  properly 
granted  by  the  chancellor. 

Wherefore  the  judgment  is  affirmed. 
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(Conrt  of  Appeals  of  Kentacky.    Feb.  22, 
1921.) 

1.  Appeal  and  error  «S9248  — Regalarlty  of 
Biethod  of  sapplyiag  lost  papers  oannot  bo 
complained  of  when  exoeptlon  not  taken. 

The  regularity  of  the  method  adopted  for 
the  purpose  of  snpplying  lost  papers  in  the 
trial  coart  cannot  be  questioned  for  the  first 
time  on  appeal,  where  the  complaining  parties 
had  an  opportunity  to  except  below,  bat  failed, 
to  do  so. 

2.  Infants  «s>89— Sarvloo  on  mother  of  infant 
aufHoient,  though  return  does  not  show  serv- 
ice as  gnardlaa  or  with  oopy  for  eaeh  Infant. 

Under  Civ.  Code  Prac.  |  62,  providing  that, 
if  a  defendant  is  under  14,  the  summons  must 
be  served  on  his  father,  or,  if  he  has  no 
father,  on  his  guardian,  and,  if  he  has  no  guard- 
ian, on  his  mother,  where  the  petition  showed 
that  the  father  of  infant  defendanta  was  dead, 
and  that  their  mother  was  their  guardian,  de- 
lirery  of  a  copy  of  the  summons  to  her  was 
sufficient,  though  the  return  did  not  show  that 
she  was  served  as  guardian  or  that  a  separata 
copy  for  each  infant  was  served  on  her. 

3.  Appeal  and  error  «ss203(2)— Deposltlana 
«s>l07(4),  1 1 1  (3)— ObJeetloR  that  deposl- 
tiom  wore  taken  •  without  notice  waived  by 
fallnro  to  Hie  exceptions,  and  cannot  bo  rais- 
ed on  appeal  even  by  Infant 

Under  Civ.  Code  Prac.  ft  686-588,  an  ob- 
jection that  depositions  were  taken  witbont  no- 
tice is  waived  by  a  failure  to  file  exceptions 
on  that  ground,  and  cannot  be  raised  for  the 
first  time  on  appeal,  and  the  rule  applies  to 
infants  represented  by  a  guardian  ad  Utem  as 
well  as  adults. 

4.  Depositions  «=3l9— Need  not  be  taken  on  In- 
terrogatories when  to  be  road  againat  adnit 
as  well  as  Infants. 

Giv.  Code  Prac.  f  674,  requiring  depositions 
to  be  taken  on  interrogatories  when  all  the 
parties  against  whom  the  deposition  is  to  be 
read  are  defendanta  and  under  disability,  did 
not  apply  where  the  depositions  were  to  be 
read  against  an  adult  defendant  who  waa  a 
necessary  party  as  well  as  infant  defendants. 

6.  Executors  and  administrators  «=>439— Not 
nscasaary  party  to  suit  against  heirs  to  set 
aside  deed. 
In  a  suit  against  a  grantee's  widow  and 
diildren  to  set  aside  the  deed,  the  grantee's  ad- 
Boinistrator  was  not  a  necessary  party  where 
tibere  waa  nothing  to  show  that  he  or  the  cred- 
itors were  interested  in  the  suit 

Apipeal  from  Circuit  Court,  Letcher  County. 

Action  by  B.  T.  Webb  and  otbers  against 
Imla  Webb  and  others.  From  a  judgment 
for  plaintiffs  and  from  an  order  overruling 
a  motion  to  set  aside  the  judgment,  the  infant 
defendants  'appeal.    Affirmed. 


WEBB  T.  WEBB  19 

(tit  8.W.) 

W.  G.  Deariug,  of  Fiankf<Hrt,  and  Robt 
Blair,  Sr.,  and  W.  French  Hawk,  both  ot 
Whitesburg,  for  appellants. 

David  Hays  and  Salyer  &  Baker,  ail  oC 
Whitesburg,  and  B.  0. 0'Bear  and  J.  C.  Jones, 
both  of  Frankfort,  tor  appellees. 

CLAY,  O.  in  the  year  1892  E.  T.  Webb 
and  wife  conveyed  to  their  son,  J.  J.  Webb, 
a  tract  of  land  In  Letcher  county,  in  consider- 
ation of  the  latter's  agreement  to  take  care 
of  and  provide  for  them  as  long  as  they  lived. 
In  the  year  1904  J.  J.  Webb  died,  leaving  a 
widow,  lAza.  Webb,  who  afterwards  married 
John  D.  Fugate,  and  tliree  children,  Lula 
Webb,  Joda  Milton  Webb,  and  Boyn  Edward 
Webb,  all  of  whom  were  under  the  age  of  14 
years. 

On  AihtU  28,  190B,  E.  T.  Webb  brought 
suit  againat  the  widow  and  Infant  children 
of  bis  son  to  set  aside  the  deed  on  the  ground 
that  his  son  bad  failed  to  comply  with  his 
agreement  to  take  care  of  him  and  ills  wife, 
and  that,  after  his  death,  his  widow  and 
children  were  unable  and  had  failed  to  comply 
with  the  agreement  On  the  day  the  suit 
was  filed  a  summons  was  issued  for  each  of 
the  defendants,  and  returned  by  the  sberiffl 
as  follows:  "Executed  by  delivering  each  of 
the  within  Df ts.  a  true  copy  of  this  sum- 
mons, this  May  1,  1905."  On  August  31, 
1005,  R.  M.  Fields  was  appointed  guardian 
ad  litem  for  the  infant  defendants.  He  filed 
his  report  on  September  6,  1906.  Thereafter 
other  process  was  Issued  and  served  on  the 
infants,  but,  in  view  of  tlie  conduston  of  the 
court,  it  is  unnecessary  to  set  out  the  return 
or  to  paas  on  ita  sufficiency.  Proof  was  taken, 
and  on  submission  of  the  case  there  waa  a 
final  judgment  canceling  the  deed.  Thereaft- 
er £X  T.  Webb  sold  the  land  to  S.  E.  Adams, 
and  in  the  month  of  January,  1916,  the  Infant 
defendants  made  a  motion  to  set  aside  the 
Judgment  on  the  ground  that  the  guardian  ad 
litem  was  appointed  and  filed  his  report  be- 
fore they  were  served  with  process,  and  that 
the  guardian  ad  Utem  made  no  report  after 
they  were  summoned. 

Thereafter  the  papers  were  lost,  and  an 
order  was  entered  directing  the  master  com- 
missioner to  supply  the  lost  papers.  Later 
on  a  report  was  ffied  in  the  name  of  the  mas- 
ter commissioner  by  Stephen  Combs,  Jr., 
deputy  master  commissioner  of  the  Letcher 
circuit  court,  stating,  in  substance,  that  he 
bad  held  a  sitting  for  the  purpose  of  sup- 
plying the  papers,  and  tliat  W.  O.  Bearing 
had  presented  to  him  what  purported  to  be 
a  true  copy  of  the  entire  record  which  was 
lost,  and  made  an  affidavit  tliat  the  same  was 
a  true  copy  of  all  the  papers  lix  the  case,  and 
that  he  found  the  papers  so  presented  to  be 
true  copies  of  the  ones  lost  and  sought  to  be 
supplied.  It  was  ordered  that  tlie  report  He 
over  for  exceptions,  and,  none'liavlng  been 
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filed,  the  report  was  subsequently  confirmed 
by  an  order  of  court. 

The  motion  to  set  aside  the  Judgment  was 
overruled,  and  from  this  order,  as  well  as 
from  the  Judgment  Itself,  the  defendants, 
who  were  still  Infants,  prosecuted  this  appeal. 

[1]  Appellees  not  only  moved  to  strike  from 
the  transcript  certain  portions  of  the  record 
originally  filed,  but  objected  to  the  filing  of  a 
supplemental  record  on  the  ground  that  the 
record  which  was  lost  was  not  supplied  In  the 
manner  provided  by  law.  In  reply  to  this 
contention  it  Is  sufficient  to  say  that  the  regu- 
larity of  the  method  adopted  for  the  purpose 
of  supplying  lost  papers  below  cannot  be  ques- 
tioned for  the  first  time  on  appeal,  where  the 
parties  complaining  had  an  opportunity  to 
except  below,  but  failed  to  do  so. 

[2]  The  chief  complaint  of  appellants  is 
that  the  Judgment  was  void  because  the  in- 
fant defendants  were  not  properly  served 
with  process.  Section  62,  Civil  Code,  pro- 
vides: 

"If  the  defendant  be  under  the  age  of  four- 
teen years  the  summons  must  be  served  on  his 
father,  or,  if  he  have  no  father,  on  his  guard- 
ian; or,  if  he  have  no  guardian,  on  his  mother; 
or,  if  be  have  no  mother,  on  the  person  hav- 
ing charge  of  faim." 

In  the  case  of  Kodgers  v.  Rodgers'  Adm'r, 
31  S.  W.  139,  17  Ky.  Law  Rep.  358,  process 
was  executed  as  follows : 

"Executed  April  12, 1882,  on  Sophia  Rodgers, 
Cathie  Rodgers,  Mary  Rodgers,  and  Annie 
Rodgers,  by  giving  to  each  of  them  a  copy  of 
this  summons." 

Annie  Rodgers  was  the  mother  of  the  in- 
fants, Sophia  Rodgers,  Cathie  Rodgers,  and 
Mary  Rodgers,  and  their  father  was  dead. 
In  holding  the  service  good,  the  court  said: 

'  "Here  the  petition  showed  that  the  father 
was  dead;  and,  while  it  did  not  show  that  they 
had  no  guardian,  yet  it  showed  that  Annie 
Rodgers,  who  was  also  made  a  'defendant  by 
the  same  pleading,  and  summoned  with  them, 
was  their  mother.  It  is  true  that  the  return 
shows  that  a  copy  of  this  summons  was  unnec- 
essarily delivered  to  each  of  the  infants,  and 
tbat^  it  fails  to  show  that  the  copy  delivered  to 
Annie  Rodgers  was  delivered  to  her  as  their 
mother.  Still,  we  are  of  the  opinion  that,  with- 
in the  reason  and  spirit  of  previous  adjudi- 
cations of  this  court,  the  service  of  the  sunr- 
mons  as  shown  by  this  return  was  good  against 
these  infants.  Referring  to  .the  provision  of 
the  Code  requiring  service  upon  the  father  or 
other  person  standing  in  this  relation  to  the 
infant,  this  court  has  said:  'Undoubtedly,  the 
object  of  this  provision  was  to  bring  notice  to 
one  who  would  naturally  feel  enough  interest 
in  the  infant  to  see  that  his  rights  were  pro- 
tected. The  purpose  of  a  summons  is  to  give 
notice.  In  the  case  now  in  band,  while  the 
father  of  the  infant  was  a  party  to  the  suit, 
yet  the  return  on  the  summons  does  not  show 
that  it  was  served  on  him  as  the  father  of 
the  infant  defendants.  It  was  executed  on  him 
as  a  party  to  the  suit.     But,  considering  the 


reason  for  the  rule  furnished  by  the  Code,  why 
was  this  not  sufficient  as  to  the  infants?  They, 
together  with  the  father,  were  named  in  the 
copy  of  the  summons  that  was  delivered  to  him 
as  defendants.  He  was  thereby  notified  that 
they  had  been  sued.  There  was  no  need  of 
delivering  a  second  copy  of  the  summons  to 
him  as  their  father.  The  reason  for  the  law 
had  been  fulfilled,  and  its  object  accomplished, 
as  fully  as  if  he  had  not  been  a  party  to  the 
action,  and  a  summons  had  been  delivered  to 
him  as  the  father  of  the  infants.'  Cheatluun  ▼. 
Whitman,  86  Ky.  618,  6  8.  W.  596.  And  again, 
in  a  case  involving  this  question,  it  is  said,  in 
enumerating  and  passing  upon  the  grounds 
relied  on  by  a  purchaser  for  refusing  to  ac- 
cept a  title:  'Fifth.  Because  it  is  not  stated  in 
the  service  of  the  summons  served  on  the  ap- 
pellant, as  the  mother  and  custodian  of  the 
infant  defendants,  that  she  was  their  mother 
and  custodian.  The  petition  shows  that  she 
was  their  mother  and  custodian,  and  we  must 
presume,  in  the  absence  of  anything  to  the 
contrary,  that  the  officer  followed  the  direction 
of  the  petition  as  to  the  proper  person  to 
serve,  etc  Besides,  it  is  dear  that  she  was 
the  proper  person  to  be  served.'  Bailey  v. 
Fanning  Orphan  School  (I^.)  14  S.  W.  908. 
Within  the  principles  laid  down  and  clearly  de- 
ducible  from  these  cases,  we  are  of  opinion 
that  the  service  of  this  summons  on  the  mother 
of  these  infanta,  although  the  officer's  return 
does  not  show  that  it  was  served  on  her  as 
their  mother,  was  sufficient  to  bring  them  be- 
fore the  court." 

The  process  was  directed  against  lilza 
Webb,  liula  Webb,  Joda  MUton  Webb,  and 
Royn  Edward  Webb.  Here  the  peUtlon,- 
wblch  was  sworn  to,  showed  that  J.  J.  Webb, 
the  father  of  the  infant  defendants,  was  dead, 
and  also  that  Liza  Webb  was  not  only  their 
mother  but  their  guardian.  Under  these  cir- 
cumstances, the  delivery  of  the  copy  of  the 
summons  to  her  was  sufllclent  to  bring  the 
infants  before  the  court,  notwithstanding  the 
fact  that  the  officer's  return  did  not  show 
that  the  summons  was  served  on  her  as  the 
guardian  of  the  Infant  children,  and  notwith- 
standing the  fact  that  a  separate  copy  for 
each  infant  was  not  served  on  her. 

[3]  Another  objection  to  the  Judgment  be- 
low Is  that  it  was  based  on  evidence  contain- 
ed In  depositions  taken  without  proper  notice. 
The  certificate  of  the  examiner  states  that 
the  depositions  were  taken  "pursuant  to  a 
notice  hereto  attached."  The  notice  was  ad- 
dressed not  only  to  all  the  defendants,  but 
also  to  B.  M.  Fields,  the  guardian  ad  litem  of 
the  Infant  defendants.  The  papers  were  lost 
and  reproduced  in  the  manner  above  referred 
to.  It  la  by  no  means  probable  that  the  notice 
to  take  depositions  was  not  properly  served. 
In  supplying  the  original  record,  the  indorse- 
ment showing  the  filing  of  the  petition  was 
overlooked,  and  for  the  same  reason  the  in- 
dorsement on  the  notice  to  take  depositions 
may  have  been  overlooked.  But,  however  this 
may  be.  It  Is  well  settled  that  under  Civil 
Code  Practice,  |§  686-588,  an  objection  that 
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deposltlonB  were  taken  without  notice  Is 
waived  by  a  failure  to  file  exceptions  on  that 
ground,  and  cannot  b^  raised  to^  the  first 
time  on  appeal,  and  tills  rule  applies  not 
only  to  adults,  but  to  infants  who  were  re- 
presented by  a  guardian  ad  litem.  Bothchlld 
T.  Wallace  et  al.,  155  Ky.  676,  160  S.  W.  170. 

[4]  The  judgtpent  is  also  attacked  on  the 
ground  that  the  depositions  were  not  taken 
on  interrogatories  as  required  by  section  674, 
Civil  Code.  We  have  often  written  that  that 
section  does  not  apply  to  infant  defendants 
unless  all  of  the  defendants  are  Infants. 
Here  the  depositions  were  to  be  read  not  only 
against  the  infant  defendants,  but  against 
their  mother,  who  was  an  adult  and  a  neces- 
sary party.  That  being  true,  it  was  not  nec- 
essary to  take  the  depositions  on  interroga- 
tories. Sears  t.  Ck>Uie,  148  Ky.  444,  146  S. 
W.  1117. 

[J]  Another  contention  is  that  J.  J.  Webb's 
administrator  was  not  made  a  party  to  the 
suit  The  purpose  of  the^uit  was  not  to 
subject  J.  J.  Webb's  estate  to  any  personal 
liatdUty.  Its  sole  object  was  to  set  aside  the 
deed.  There  is  nothing  in  the  record  to  show 
that  the  administrator  or  any  creditors  were 
interested  in  the  question.  Under  these  dr- 
cumstanoes,  the  administrator  was  not  a  nec- 
essary party,  and  the  fact  that  he  was  not  a 
party  in  no  wise  prejudiced  the  rights  of  ap- 
pellants. 

Judgment  afiSrmed. 


CHESAPEAKE  »t  O.  RY.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct.  22, 1920. 
Behearlng  Denied  March  11,  1921.) 

1.  TaxattoB  «s»376(l)— "Franohiss  tuc"  Is  a 
proporly  tax  oa  th«  oerperatlon's  Intangible 
property. 

A  franchise  tax  impoBed  by  Ky.  St  H  4077- 
4060,  is  a  property  tax,  being  merely  the  tax- 
ation of  all  the  corporation's  Intangible  prop- 
erty, induding  its  capitaL 

[lid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fran- 
chise Tax.] 

2.  Taxation  «3376(l)  —  Boarf  of  ValnatlOR 
awl  AssassMMt  vested  with  large  discretion 
la  fixing  value  of  franohise. 

The  Board  of  Valuation  and  Assessment  in 
determining  the  value  of  the  franchise  of  »  cor- 
poration for  franchise  tax  purposes  under  Ky. 
St.  If  4077-40SO,  prior  to  enactment  of  Ky. 
St  Snpp.  1918,  I  4114111,  vesting  the  duty  of 
assessing  the  property  tn  the  State  Tax  Com- 
mission, was  vested  with  a  large  discretion  and 
could  fix  such  value  by  the  stock  and  bond 
method,  by  the  addition  of  the  surplus  to  cap- 
ital, or  by  the  capitalization  of  the  net  income, 
or  could  combine  such  methods. 
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3.  Taxation  e=»404(l,)— Assmsment  of  fran- 
chise by  Board  of  Valnation  and  Assessment 
final. 

Assessment  of  raQroad's  franchise  by  the 
Board  of  Valuation  and  Assessment  for  fran- 
chise tax  purposes  under  Ky.  St.  §S  4O77-4080, 
was  final,  and  not  reviewable  by  the  court,  not- 
withstanding the  railroad's  omission  of  items 
of  property  in  its  report  to  the  Auditor  of 
Public  Accounts,  if  the  board,  in  making  assess- 
ment, considered  or  assessed  the  value  of  the 
omitted  property  on  information  gathered  from 
sources  outside  the  report. 

4.  Taxation  «=9406— Board  of  Valuation  and 
Assessment  held  to  have  had  Information  suf- 
ficient to  assess  franchise. 

In  action  by  state  to  impose  franchise  tax 
on  property  of  railroad  on  ground  that  items 
representing  such  property  were  omitted  from 
report  to  Auditor  of  Public  Accounts,  and 
therefore  were  not  assessed,  evidence  held  to 
prove  that  the  board,  in  fixing  the  value  of 
the  railroad's  franchise,  ha4  before  it  the  in- 
formation necessary  to  enable  it  to  arrive  at 
a  fair  valuation  thereof  notwithstanding  such 
omission. 

5.  Taxation  «s9306— Corporation  should  Item- 
izo  expoRses  In  making  report  for  franchise 
tax  purposes.  ^ 

Corporation  making  report  to  Auditor  of 
Public  Accounts  for  franchise  tax  purposes  un- 
der Ky.  St  81  4077-4060,  should  itemize  ex- 
penses; the  term  "other  expenses"  being  too 
general  and  indefinite. 

Appeal  from  Ctrcoit  Court  Franklin 
County. 

Suit  by  the  Commonwealth  of  Kentucky 
by,  etc.,  against  the  Chesapeake  &  Ohio  Bail- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Beversed,  with  instruc- 
tion to  dismiss  petition. 

Hunt  Northcutt  Se  Bush  and  B.  L.  Nortb- 
cutt  all  of  Ijcxington,  T.  I*  Edelen,  of  Frank- 
fort, Wortbington,  Cochran,  Browning  & 
Beed,  of  Maysville,  and  Galvin  &  Galvin,  of 
Cincinnati,  Ohio,  for  appellant 

Paul  C.  Oalnes,  Co.  Atty.,  Leslie  W.  Mor- 
ris, Hazelrigg  &  Hazelrigg,  and  Eobson  & 
Hobson,  all  of  Frankfort  and  Cbas  I.  Daw- 
son, Atty.  Gen.,  for  the  Conmionwealtb. 

QUIN,  J.  This  appeal  brings, in  question 
the  correctness  of  the  assessment  of  appel- 
lant's franchise  for  the  taxable  years  1907 
to  1911,  Inclusive. 

BaUroads  and  other  corporations  perform- 
ing any  public  service  or  exerdalng  any  spe- 
cial or  exclusive  privileges  not  allowed  by 
law  to  natural  persons  are  required  to  pay 
an  annual  tax  on  their  franchise  to  the  state, 
Ky.  Stats,  i  4077. 

In  order  to  enable  the  Board  of  ValuaticMi 
and  Assessment  (at  that  time  charged  with 
the  duty)  to  fix  the  value  of  said  franchise, 
appellant  and  other  companies  were  required 
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each  year  to  report  to  the  Auditor  of  Public 
Accounts,  on  a  form  prescribed  by  him,  a  veri- 
fied statement  containing  certain  detailed  In- 
formation aa  provided  by  Ky.  Stats.  §  4078. 

The  form  so  prepared  by  the  Auditor,  in 
addition  to  other  data,  called  for  a  statement 
of  the  gross  and  net  earnings  or  income. 
Following  the  line  for  the  gross  Income  are 
eight  enumerated  credits,  designated  In  the 
report  as  expenses,  to  wit,  salaries,  wages, 
interest,  dividends,  enlargement  of  plant, 
Maintenance  of  equipment,  depreciatl(xi,  and 
"otlier  expenses."  But  one  line  Is  given  for 
each.  By  deducting  these  several  Items  from 
the  gross  income  the  net  Income  is  found. 

Appellant  filed  Its  reports  for  each  of  the 
years  Involved. 

[1]  A  franchise  tax  Is  a  property  tax,  and 
is  nothing  more  than  the  taxation  of  all  the 
corporation's  Intangible  property.  Including 
Its  capital.  To  Ascertain  the  value  of  this 
franchise  It  is  provided  in  Ky.  Stats,  if  4079 
and  4080,-  that  from  the  report  filed  by  the 
company  and  from  such  other  evidence  as  It 
may  hare  the  Board  shall  fix  the  value  of 
the  company's  capital  stock,  and  frotn  the 
amount  thus  fixed  shall  deduct  the  assessed 
value  bf  all  the  tangible  property  In  the 
state. 

[2]  The  Board  is  vested  with  a  large  dis- 
cretion In  determining  the  value  of  the  fran- 
chise. Several  methods  have  been  adopted 
in  so  fixing  it ;  e.  g.,  the  stock  and  bond 
method,  addition  of  the  surplus  to  capital, 
oi:  the  capitalization  of  the  net  income.  It 
may  adopt  any  one  of  these,  or  Indeed  the 
several  processes  may  be  combined.  Hager 
V.  American  Surety  Co.,  121  Ky.  791,  90  S.  W. 
S50,  28  Ky.  Law  Rep.  782. 

We  are  not  advised  aa  to  the  method 
adopted  by  the  Board  in  fixing  the  value  of 
appellant's  franchise  for  ttie  years  in  liti- 
gation. Appellee  inisists  it  was  by  capitaliss- 
Ing  the  Income  and  there.  1b  much  ground  to 
sustain  this  view. 

It  is  appellee'.a  contention  that  under  the 
designation  of  "other  expenses"  the  company 
Included' a  number  of  taxable  items  that  in- 
stead of  being  expenses  were  in  fact  profits. 
Using  the  year  ending  June  30,  1906,  as  an 
illustration,  the  item  "other  expenses"  was 
made  up  as  follows: 

Payment    on    principal    of    aqulpment 

trust  bonds  |   (98,t33  33 

Extraordinary  expendltares  for  Improve- 
ments,   etc 1.B34.MS  09 

Greenbrier  Railway  Mnklng  tund 20.000  00 

Discount  on  bonds  sold,  etc 17,500  00 

Securities  sold  and  written  off 398,.121  47 

Old  accounts  written  oS 5,28C  21 

Loss  on  C.  ft  O.  Steamsblp  lines,  etc 60.36H  37 


Total    ..; $3,034,213  47 

If,  therefore,  this  aiiiount,  or  any  portion 
thereof,  was  improperly  deducted  from  the 
gross  income  or  earnings,  apportioning  to 
Kentucky  its  due  share.  It  can  readily  be 


seen  how  materially  this  would  have  affected 
the  valuation  of  the  franchise. 

Capitalizing  this  sum  on  a  basis  of  6  x>eT 
cent,  on  Kentucky's  proportion  (29.64  per 
cent  of  appellant's  line  being  in  this  state) 
gives  a  total  of  $14,888,924.54.  Eqnaiizlns 
this  amount  at  60  per  cent,  gives  a  net  sum 
of  $8,933,354.72. 

Kentucky  Statutes,  i  4083,  is  as  fc^ows: 

"It  shall  be  the  duty  of  the  Aiidit4>r,  imme- 
diately after  fixing  such  values  by  said  Board, 
to  notify  the  corporation  of  the  fact;  aod 
all  such,  corporations  shall  have  thirty  days 
from  the  time  of  receiving  the  notice  to  go  be- 
fore such  Board  and  ask  a  change  of  the  vala- 
Btion,  and  may  introduce  evidence,  and  the 
chairman  of  the  Board  is  hereby  authorized 
to  RummoDB  and  swear  witnesses  and,  after 
bearing  such  evidence,  the  Board  may  change 
the  valuation  as  it  may  deem  proper,  and  the 
action  of  the  Board  shall  be  final." 

At  the  outset  it  becomes  important  to  In- 
quire into  the  ttiallty  of  the  Board's  action. 
In  Coulter,  Auditor,  v.  Louisville  Bridge  Co., 
114  Ky.  42,  70  S.  W.  29,  24  Ky.  Law  Rep. 
809,  an  attempt  was  made  to  reconsider  ap- 
pellee's franchise  assessment;  it  being  con- 
tended that  a  new  board  could  review  the  ao 
tion  of  its  predecessor.  But  this  right  was 
denied,  the  court  saying: 

"We  are  of  opinion  and  hold  that  when  the 
proper  assessing  officers,  within  the  time  and 
substantially  in  the  manner  prescribed  by  stat- 
ute, have  acted  in  considering  and  fixing  the 
valuation  upon  property  liable  to  assessment 
for  taxation,  and  no  relief  has  been  obtained 
within  the  time  allowed  by  statute  for  correct- 
ing their  action,  if  erroneous,  that  action  is 
final." 

In  First  National  Bank  t.  Hopkinsvllle, 
128  Ky.  383,  108  S.  W.  311.  32  Ky.  Law  Rep. 
1283,  16  L.  R.  A.  (N.  S.)  685,  it  was  claimed 
the  bank  had  not  received  proper  credit  on 
account  of  United  States  bonds  owned  and 
held  by  it,  but  the  court  says  it  could  not 
presume  that  no  reduction  bad  been  made  on 
this  account    In  the  opinion  it  is  said: 

"The  only  way  by  which  we  could  ascertain 
this  fact  would  be  to  examine  the  assessment, 
and  determine  whether  or  not  a  proper  valua- 
tion was  fixed  upon  appellant's  shares  of 
stock.  The  effect  of  this  would  be  to  substi- 
tute the  judgment  of  the  court  for  that  of  the 
assessing  officers;  in  other  words,  to  make  a 
new  assessment  This  is  not  a  case  where  the 
assessment  is  void.  Nor  is  if  a  case  where 
a  pi)rty  is  assessed  upon  property  which  he 
does  not  own.  It  is  simply  a  case  where  the 
claim  is  made  that  the  assrssment  is  too  high 
because  appellant  was  not  given  credit  in  the 
assessment  fixed  for  |he  amount  of  its  gov- 
ernment bonds.  In  order  to  hold  that  appellant 
is  entitled  to  recover,  we  would  have  to  say 
that  the  assessment  was  too  high.  This  we 
have  no  power  to  do  after  the  assessing  officers 
have  passed  upon  the  question,  and  no  com- 
plaint has  been  made  to  them  williin  the  time 
prescribed  by  law." 
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In  Southern  Padflc  Co.  r.  Commonwealtli, 
134  Ky.  410,  120  S.  W.  309,  It  was  charged 
that  the  valuation  fixed  by  the  Board  was 
unauthorized,  Illegal,  and  void,  and  the  com- 
monwenlth  asked  for  a  writ  of  mandamus 
to  require  the  Board  to  meet  again  and  as- 
sess the  company's  Ytanchlse  for  the  years 
named.  We  quote  from  the  opinion  as  fol- 
lows: 

"ThiB  was  an  exercise  of  judgment  on  their 
part  The  statnte  confided  to  them  the  valuing 
of  the  property.  The  taxes  were  paid  npon  the 
valuation.  Their  action  was  not  void.  They 
discharged  the  daty  devolved  upon  them  by 
the  statute  as  best  they  could,  and,  if  they 
erred  in  judgment,  that  is  no  reason  why  the 
court  should  award  a  mandamus  against  them 
requiring  them  to  meet  again  and  malie  an  as- 
sessment of  the  franchise.  If  a  mandamus 
were  awarded,  the  present  Board  would  only 
be  able  to  make  another  lump  assessment  or 
the  same  report."  a 

After  referring  to  Coulter,  Auditor,  v. 
Louisville  Bridge  Co.,  supra,  the  opinion  con- 
tinues: 

"Here  the  Board  in  the  years  named  acted 
upon  the  reports  returned  to  it  and  made  an 
assessment.  Their  action  is  final,  and  the 
present  Board  is  without  authority  to  act  in 
the  premises." 

To  the  same  effect  to  Kentucky  Heating 
Co.  V.  City  of  Louisville,  174  Ky.  142,  192  8. 
W.  4,  in  which  many  authorities  on  this 
proposition  are  collated. 

In  summing  up  the  effect  of  the  several 
decisions  the  court  concludes  that,  when  it 
^  clearly  made  to  appear  that  the  Assessing 
Board  acted  corruptly  or  fraudulently,  «r 
made  an  assessqent  amounting  to  spoliation, 
or  by  mistake  or  oversight  pr<H)erty  to  asses- 
sed In  such  manner  as  to  subject  it  to  double 
taxation,  the  aggrieved  taxpayer  will  be 
granted  adequate  relief.  And  if  the  Board, 
from  the  facts  and  figures  reported  to  it, 
made  an  erroneous  assessment,  due  to  mto- 
take  on  the  part  of  the  Board  In  applying 
the  law,  the  court  will  review  the  finding 
and  grant  the  necessary  relief. 

"But,"  to  use  the  language  of  the  court, 
"where  the  mistake  complained  of  is  a  mere 
error  of  judgment,  involving  only  the  correct 
valuation  of  the  property,  as  where  the  taxpay- 
er insists  that  it  should  be  valued  at  one  sum 
and  the  Board  values  it  at  another  and  high- 
er sum,  the  finding  of  the  Board  will  be  con- 
dusive,  and  the  court  will  not  undertake  to  re- 
view or  correct  it  tmless  it  is  clearly  shown 
that  the  valuation  fixed  by  the  Board  is  so  ex- 
cessive as  to  amount  to  spoliation." 

In  Commonwealth  v.  Kentucky  Heating 
Co.,  180  Ky.  607,  203  S.  W.  538,  upon  a  recon- 
sideration of  the  opinion  reported  in  176  Ky. 
35,  195  S.  W.  459,  it  to  said  that,  when  a 
corporation  faito  to  report  any  item  or  spe- 
cies of  property  of  any  kind  ot  character 
owned  by  it  that  it  to  called  up(»i  to  report 
22SS.W^-a 
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to  the  Board  and  the  value  thereof,  the  fail- 
ure to  report  such  item  of  property  and  the 
value  thereof  to  an  omission,  and  not  an  un- 
dervaluation of  Its  property  by  the  corpora- 
ticm,  and  this  item  may  be  assessed  at  the 
suit  of  a  revenue  agent  or  the  sheriff  in  the 
manner  provided  by  statute;  also  that  in  a 
suit  to  liave'alleged  (Knitted  property  assessed 
tibe  burden  to  on  the  commonwealth  to  show 
the  omission  of  property  that  should  have 
been  reported  and  the  nature  and  value  of 
same,  and  when  thto  is  done  the  burden  ia 
on  the  corporation  to  show  by  clear  and  con- 
vincing evidence  that,  notwithstanding  tlK^ 
omtosiou,  the  Board  in  making  the  assess 
ment  considered  and  assessed  the  value  of 
the  omitted  property  on  information  gathered 
trom  sources  outside  of  the  report 

In  the  present  suit  the  commonwealth  has 
pointed  out  the  items  which  it  ctoims  were 
omitted ;  in  other  words,  though  listed  as 
"other  expenses,"  it  is  urged  they  were  not 
properly  das^fled,  and  to  this  extent  and  for 
this  reason  appellant  was  assessed  and  paid 
franchise  taxes  on  an  amount  much  smaller 
than  that  warranted  and  authorized  by  the 
facts. 

L.  &  N.  R.  R.  Co.  V.  Commonwealth,  181 
Ky.  193.  204  8.  W.  94,  was  a  proceeding  In- 
stituted by  a  revenue  agent  seeking  to  have 
asse.ssed  against  the  company  what  was 
claimed  as  omitted  Intanf^ble  property,  and 
among  other  questions  this  suit  Involved  an 
Item  of  $277,820.92  reported  by  the  company 
under  the  head  of  "other  expenses."  Being 
unable  to  ascertain  from  the  record  the  true 
facts  as  to  thto  Item,  and  whether  It  should 
have  been  deducted  from  the  earnings,  the 
matter  was  referred  to  the  trial  court  for 
a  proper  adjustment  of  same  with  instruc- 
tions that,  if  the  proof  showed  it  was  in 
reality  oiirnings  or  income,  and  had  been 
falsely  or  Inaccurately  reported,  thereby  de- 
creasing the  value  of  the  company's  fran- 
chise, a  Judgment  should  be  entered  making 
the  correction  according  to  the  method  em- 
ployed by  the  Board  in  assessing  the  com- 
pany's intangible  property  for  that  year. 

[3]  Preliminary  to  the  question  of  whether 
the  items  pointed  out  by  the  commonwealth 
were  concealed  or  improperly  deducted  from 
the  earnings  is  the  inquiry  as  to  whether 
appcltont  has  shown  by  satisfactory  and  suf- 
ficient evidence  that,  notwithstanding  the 
omission,  if  there  was  such,  the  Board,  in 
making  this  assessment,  considered  or  asses- 
sed the  value  of  the  alleged  omitted  proper- 
ty on  information  gathered  from  sources  out- 
side of  the  report,  because.  If  such  be  the 
case,  the  conclusimi  of  the  Board  being  final. 
We  are  not  permitted  to  examine  into  these 
items,  nor  to  correct  the  assessment 

On  this  question  the  commonwealth  intro- 
duced three  witnesses:  (1)  The  secretary  of 
the  Board  of  Valuation  and  Assessment  for 
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1917  and  1918,  who  merely  testified  as  to  tbe 
minutes  of  the  Board  during  the  years  in- 
Tolved ;  (2)  Frank  James,  Auditor  for  1908- 
1912,  who  had  no  specific  recollection  of 
what  occurred  before  'the  Board  while  he 
was  a  member  of  same ;  he  did  not  recall  that 
a  representative  of  appellant  had  been  before 
the  Board,  and  did  not  think  the  Board  had 
before  It  the  stockholders'  reports,  and  that 
the  Board  never  used  these  reports  In  mak- 
ing the  assessments;  (3)  H.  Y.  McChesney, 
a  member  of  the  Board  from  1905  to  1908. 
He  says  tentative  assessments  were  usually 
made  from  reports  made  to  the  auditor.  He 
has  no  recollection  as  to  what  was  done  in 
any  particular  year.  He  could  not  state 
positively  whether  the  Board  bad  the  stock- 
holders' reports,  but  he  says  a  representative 
of  the  company  usually  made  an  argument  be- 
fore the  Board  and  responded  to  questions, 
and,  to  use  his  language,  "we  asked  them 
particularly  about  the  big  items  that  were 
not  quite  self-explanatory,  like  'other  ex- 
penses' items.  •  •  •"  This  was  all  the 
evidence  introduced  by  the  commonwealth. 
As  to  the  testimony  adduced  by  appellant: 
Polk  lAfFoon  was  secretary  of  the  Board 
for  1906  and  1907.  He  says  it  was  the  prac- 
tice of  the  Board  to  have  representatives  of 
the  companies  come  before  it  to  submit  such 
data  as  they  had,  either  printed  or  oral;  to 
explain  all  the  items  In  the  report  so  that 
the  Board  would  be  furnished  with  every- 
thing it  wanted,  and  all  information  necea- 
sary  In  making  a  correct  and  proper  valua- 
tion. He  thinks  a  representative  of  appel- 
lant came  before  the  Board  each  year.  Fur- 
thermore, the  Board  required  the  company's 
representative  to  explain  the  items  bracket- 
ed In  the  report  under  the  headings  of  en- 
largement of  plant  and  "other  expenses." 
Mr.  Wall  always  brought  with  him  his  an- 
nual report,  and  showed  the  Board  the  Items 
making  up  the  "other  expenses"  as  contained 
In  his  report,  all  of  which  was  disclosed  in 
detail  in  the  annual  reports  which  the  Board 
had  before  it. 

Garret  B.  Wall,  assistant  federal  manager 
at  the  time  his  testimony  was  given,  says  he 
appeared  before  the  Board  each  year.  He 
procured  from  the  comptroller  a  memoran- 
dum showing  the  items  which  weat  to  make 
up  the  totals  in  their  franchise  reports  under 
the  heads  of  "other  expenses  and  enlarge- 
ment of  plant,"  and  he  submitted  this  to  tbe 
Board.  These  items  were  Identical  to  the 
items  contained  in  the  report  to  the  stock- 
holders, and  he  always  had  the  report  of  the 
stockholders  with  him.  He  says  the  Board 
asked  him  for  information  as  to  the  separate 
items  making  up  the  "other  expenses,"  and 
be  showed  them  where  it  was  and  what  the 
items  were;  that  the  items  constituting 
"other  expenses"  were  not  given  in  detail  in 
the  report  to  the  Auditor,  because  the  form 
prepared  by  the  state  did  not  provide  for  them. 


Dr.  Ben  Ij.  Bruner  was  Secretary  of  State 
from  1908  to  1912,  during  which  time  be  was 
a  member  of  the  Board.  He  says  the  Board 
discussed  the  item  "other  expenses,"  and 
when  Mr.  Wall  appeared  before  them  they 
would  ask  bim  about  it ;  that  Mr.  Wall  usueQ- 
ly  had  with  him  the  Annual  report  to  tbe 
stockholders,  lelso  a  station  report,  lltie 
Board  called  for  them  all  the  time.  Accord- 
ing to  this  witness  the  Board  generally  tried 
to  satisfy  Itself  that  proper  statements  had 
been  made.  Mr.  Wall  always  had  a  report 
showing  the  accounts  entering  into  tbe  item 
"other  expenses." 

C.  W.  Parrish  was  secretary  of  the  Board 
from  1908  to  1912,  succeeding  IJaftoon.  He 
says  Mr.  Wall  was  before  the  Board  every 
year.  He  always  brought  his  annual  report 
and  a  great  many  other  figures,  and  he  would 
explain  in  detail  what  reports  they  were  in, 
the  Board|^always  questioned  him  in  regard 
to  these  different  items.  It  was  nearly  al- 
ways the  custom  of  the  Board  in  fixing  fran- 
chises, if  they  thought  the  item  "other  ex- 
penses" was  large,  to  bring  the  people  be- 
fore the  Board  and  question  them  as  to  these 
expenses,  and  Mr.  Wall  always  brought  the 
information  requested. 

[4]  It  is  difficult  to  see  how  there  can  be 
any  difference  of  opinion  as  to  the  effect  of 
this  testimony,  the  substance  of  which  we 
have  endeavored  to  give.  The  conclusion 
seems  Irresiatlble  that  the  Board,  in  fixing  the 
value  of  appellant's  franchise  for  the  years 
involved,  had  before  it  the  information  neces- 
sary to  enable  It  to  arrive  at  a  fair  valuation 
thereot  It  would  se«a  the  company  has  sus- 
tained the  burden  cast  upon  It  in  the  intro- 
duction of  the  character  of  proof  this  court 
has  held  necessary  for  that  purpose.  Tbe 
evidence  establishes  the  tact  that  the  Board 
was  advised  as  to  the  items  embraced  in 
"other  expenses"  as  reported  to  the  audltmr. 
Although  we  might  be  satisfied  the  valuation 
fixed  by  the  Board  was  too  low,  we  cannot 
correct  it.  The  duljy  devolved  upon  the  ' 
Board  to  exercise  its  judgment  and  to  fix  the 
value  of  the  franchise,  and,  if  the  reports 
and  other  data  furnished  the  Board  by  ap- 
pellant disclosed  substantially  the  same  facts 
as  presented  by  the  record,  and  from  tbe  evi- 
dence we  are  constrained  to  believe  this  was 
the  case,  we  are  without  power  to  order  a 
revaluation  or  reassessment;  the  action  of 
the  Board  precludes  it 

Railroads  operating  in  the  state  are  now 
required  to  furnish  to  the  State  Tax  Com- 
mission, upon  request,  a  true  copy  of  all  re- 
ports of  lnc<Mne  or  earnings  made  to  their 
stockholders,  or  furnished  to  the  Interstate 
Commerce  Commission.  Act  May  2,  1917 
(Ky.  St  Supp.  §  4019al5).  If  It  has  not 
done  BO,  It  would  be  well  for  the  Commission 
to  avail  itself  of  this  provision.  In  an  act 
of  April  11,  1917  (Ky.  St  Supp.  f  4114111). 
creating   the   State  Tax  CommisMcm,   that 
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body  Is  vested  with  all  the  powers  and  du- 
ties as  to  the  assessment  of  property  for  tax- 
ation theretofore  formerly  exercised  or  per- 
formed by  the  State  Board  of  Valuation  and 
Assessment  and  other  specified  agencies.  In 
section  10  of  said  act  (Ky.  St  Supp.  4114110) 
It  la  provided  that  the  C!ommlssion  shall  keep 
a  record  of  Itn  proceedings.  It  would  be  well 
to  liave  a  stenographic  report  of  all  of  Its 
proceedings  and  of  everything  that  tran- 
spires during  the  sessions,  especially  In  any 
bearing  or  argument  relative  to  corporate 
assessments.  Such  procedure,  If  followed, 
will  remove  the  element  of  uncertainty  as 
to  the  steps  taken  In  fixing  assessments,  and 
in  case  of  litigation  growing  ont  of  the  aa- 
seasmmt  would  enable  the  court  to  know  ex- 
actly what  transpired  and  what  the  assessing 
body  considered  in  reaching  Its  conclusions. 

[i]  The  term  "other  expenses"  is  too  gen- 
eral and  indefinite.  To  avoid  confusion  and 
misnnderatandlng  the  Items  constituting 
same  should  be  stated  separately,  and,  if  the 
form  submitted  does  not  provide  suflicient 
space,  the  reporting  companies  can  attach  to 
the  report  a  supplement  indicating  the  ac- 
counts included  and  the  amounts  of  each. 
It  would  then  not  be  necessary  to  rely  upon 
the  recollection  of  ex-members  and  others 
many  years  afterwards  when  the  press  of 
other  matters  must  necessarily  have  becloud- 
ed their  memory. 

There  Is  no  evidence  appellant  withheld 
any  Information  that  should  have  been  fur- 
nished the  Board,  nor  does  the  evidence  show 
the  concealment  of  any  of  the  company's  as- 
sets; at  most,  it  was  but  an  error  of  Judg- 
ment on  the  part  of  the  Board  In  under- 
valuing appellant's  franchise.  What  we  have 
said  Includes  all  items  claimed  to  have  been 
omitted. 

The  Judgment  is  reversed,  with  instruction 
to  dlBmlss  the  petition. 


TRUSTEES  OF  BAPTIST  FEMALE  COL- 
LEGE OF  LIBERTY  ASS'N  et  al.  v.  BAR- 
REN COUNTY  BOARD  OF  EDUCATION 
•t  aJ. 

(Court  of  Appeals  of  Eentncky.    Feb.  22, 
1921.) 

I.  Colleges  and  universities  «=9||  —  Sarplns 
proceeds  of.  sale  of  lands  act  property  of 
church. 

Neither  the  Liberty  Association  or  any  of 
the  churches  composing  that  association  were 
entitled  to  the  surplus  proceeds  of  a  sale  of 
the  Baptist  Female  College  of  Liberty  Asso- 
ciation, established  by  Acts  Adj.  Sess.  1873,  c. 
844;  the  property  being  sold  because  the  school 
was  heavily  in  debt 


2.  Colleges  and  univarsitlea  «=>ll  —  Trnstasf 
of  college  held  not  a  "society"  within  statute 
vesting  property  In  common  schools  on  dis- 
solution. 

The  trustees  of  the  Baptist  Female  Col- 
lege of  Liberty  Association  established  by  Acts 
Adj.  Sess.  1873,  c.  344,  is  not  a  "society,'^ 
within  the  meaning  of  Ky.  St.  |  323,  providing 
that  if  any  society  hold  lands  at  dissolution, 
title  to  such  lands  and  appurtenances  shall  vest 
in  the  county  seminary  or  common  schools;  the 
word  "society,"  in  such  section,  being  limited 
to  religious  sodeties,  and  the  real  estate  of  such 
college  not  being  owned  by  the  Liberty  Asso- 
ciation, or  any  of  the  churches  composing  that 
association. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Society.] 

3.  Statutes  «=3225%— Original  statute  resort* 
ed  to,  where  present  statute  Is  uncertain. 

If  the  meaning  of  a  statute  is  plain  and 
nnambiguoas,  inquiry  as  to  its  meaning  will 
stop  there;  but  if  the  matter  la  left  in  doubt 
and  uncertainty  the  court  may  properly  resort 
to  the  original  statutes,  from  which  the  pres- 
ent  statute  was  derived,  there  being  several 
revisions. 

4.  Colleges  and  universities  ®=3ll— Donations 
for  benefit  of  oollsge  reverted  to  original  don- 
or* on  sale  of  property. 

Where  trustees  of  the  Baptist  Female  Col- 
lege of  Liberty  Association  established  under 
Acts  Adj.  Sess.  1873,  c.  344,  sold  the  school 
erected  by  them  and  lands  to  pay  debts,  the 
surplus  proceeds  reverted  to  the  original  do- 
nors or  their  heirs;  such  trustee  not  being  a 
state  society,  in  the  meaning  of  Ky.  St  i  323, 
and  neither  the  Liberty  Association  nor  any  of 
the  efanrches  being  entitled  thereto. 

Appeal  from  Oircglt  Court,  Barren  County. 

Suit  between  the  Trustees  of  the  Baptist 
Female  College  of  Liberty  Association  and 
others  and  the  Barren  County  Board  of  Edu- 
cation and  others  to  have  determined  who 
was  entitled  to  surplus  proceeds  of  a  sale  of 
lands.  From  the  judgment  the  Trustees  ap- 
peaL    Reversed  and  remanded. 

E.  H.  Smith,  S.  E.  Jones,  and  C.  H.  Hat- 
chett,  all  of  Glasgow,  for  appellants. 

Basil  Richardson  and  W.  L.  Porter,  both 
of  Glasgow,  for  appellees. 

CLAY,  J.  By  an  act  of  the  General  Assem- 
bly approved  March  10,  1873,  Henry  Shoudy 
and  15  others  were  constituted  a  body  politic 
and  corporate,  to  be  known  and  designated 
by  the  name  and  style  of  the  "Trustees  of  the 
Baptist  Female  College  of  Liberty  Associa- 
tion," with  all  the  powers,  privileges,  and 
rights  which  are  exercised  by  the  trustees  of 
any  academy  of  learning  in  this  state.  Chap- 
ter 344,  Acts  1873,  Adjourned  Session,  page 
436.  A  majority  of  two-thirds  of  the  trus- 
tees remaining  in  office  were  authorized  to 
fill  vacancies  until  the  regular  annual  meet- 
ing of  the  Liberty  Association,  which  was 
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giTen  the  power  to  flU  such  vacancies  by  a 
majority  vote.  The  liberty  Assodatloii  was 
also  authorized  at  each  annual  session  to 
elect  one-fourth  of  the  trustees.  In  addition 
to  the  imwer  to  elect  officers  and  teachers,  fix 
their  salaries,  and  prescribe  rules  for  the 
government  of  the  Institution,  certain  powers 
were  conferred  on  the  trustees  by  section  2 
of  the  act,  which  Is  as  follows: 

"lliat  it  shall  and  may  be  lawful  for  the  aaid 
trustees,  and  their  saccesgors  in  office,  and 
tbey  are  hereby  invested  with  full  power  and 
authority,  in  their  corporate  capacity,  to  pur- 
chase or  receive  by  donation,  devise,  or  be- 
quest, any  lands,  tenements,  hereditaments, 
rents,  goods,  and  chattels,  and  to  hold  the  same 
by  the  name  aforesaid,  to  them  and  their' suc- 
cessors forever,  for  the  use  and  benefit  of  said 
institution,  and  according  to  the  intention  of 
the  donor  or  donors  of  any  such  lands,  tene- 
ments, hereditaments,  moneys,,  rents,  goods 
and  chattels,  and  not  otherwise,  and  to  sell, 
transfer,  and  convey  the  same,  by  a  majority 
of  said  trustees,  unless  prohibited  by  the  terms 
of  any  such  donation." 

After  the  creation  of  the  corporation,  cer- 
tain donations  were  received  for  the  purpose 
of  purchasing  land,  erecting  buildings  there- 
on, and  conducting  the  school.  While  these 
donations  came  principally  from  Baptists, 
many  of  them  were  received  from  members  of 
other  churches.  The  school  became  Indebted 
from  time  to  time,  and  it  was  necessary  to 
mortgage  the  property  In  order  to  meet  this 
Indebtedness.  The  school  was  conducted  with 
varying  degrees  of  success  until  the  year 
1912,  when  the  trustees  reported  to  the  Liber- 
ty Association  that  the  school  was  heavily 
In  debt,  and  that  there  was  no  way  of  paying 
the  debts  except  to  sell  the  property.  There- 
upon the  Liberty  Association  passed  a  resolu- 
tion empowering  the  board  of  trustees  to  sell 
the  college  and  grounds  for  the  best  price 
obtainable.  The  trustees  then  sold  the  prop- 
erty to  the  Barren  County  Board  of  Educa- 
tion for  the  sum  of  $19,400,  or  more  than 
enough  to  discharge  the  outstanding  Indebted- 
ness. 

This  suit  was  brought  for  the  purpose  of 
having  the  court  determine  who  was  entitled 
to  the  surplus  proceeds — the  claimants,  who 
were  the  donors,  the  county  court,  for  the 
use  and  benefit  of  the  county  schools  of  Bar- 
ren county,  or  the  Liberty  Association.  The 
chancellor  held  that  the  surplus  belonged 
to  the  common  schools  of  the  county.  To  re- 
verse that  judgment,  this  appeal  is  pros- 
ecuted. 

[1]  There  Is  no  ground  whatever  for  hold- 
ing that  the  proceeds  of  the  sale,  after  dis- 
cbargring  the  school's  indebtedness,  belong  to 
the  Liberty  Association  or  any  of  the  church- 
es composing  that  association.  While  it  Is 
true  that  the  school  was  a  Baptist  Institu- 
tion and  was  supported  principally  by  Bap- 
tists, and  the  Liberty  Association  had  the 
power  to  elect  the  trustees,  there  is  nothing 
tn  the  act,  or  conditions  accompanying  the 


donations,  which  the  trustees  were  authoriz- 
ed to  receive,  to  Indicate  that  they  were  tor 
the  benefit  of  Liberty  Association  or  any  ot 
Its  churches.  On  the  contrary,  section  2, 
above  quoted,  maizes  it  clear  that  all  dona- 
tions, devises,  or  bequests,  which  the  trus- 
tees were  authorized  to  receive,  were  to  be 
held  by  them —  • 

"for  the  use  and  benefit  of  said  institution,  and 
according  to  the  intention  of  the  donor,  or  do- 
nors, of  any  such  lands,  tenements,  heredita- 
ments, moneys,  rents,  goods  and  chattels,  and 
not  otherwise." 

[2]  The  next  question  for  decision  is  whetb- 
er  the  judgment  awarding  the  surplus  pro- 
ceeds to  the  county  court  for  the  benefit  of 
the  common  scho<^  was  proper.  The  Judgr- 
ment  was  based  on  section  SSS,  K«itucky 
Statutes,  which  la  as  follows: 

"If  any  society  holding  lands  shall  distolve, 
the  title  to  such  land  and  appurtenances  shall 
vest  in  the  trustees  of  the  county  seminary  in 
which  the  land  may  lie,  for  the  use  of  such 
seminary;  and  if  there  be  no  such  seminary, 
then  in  the  county  court,  for  the  benefit  of 
common  schools  in  the  county.  The  provisions 
of  this  chapter  shall  not  apply  to  the  society 
called  Shaliers,  who  shall  have  the  same  right 
to  acquire  and  hold  real  estate  as  they  have  had  ' 
prior  to  the  passage  of  this  law." 

The  statute  of  43  Elizabeth  in  reference  to 
charitable  uses  was  in  force  la  Kentucky. 
In  the  year  1814  the  General  Assembly  pass- 
ed an  act  for  the  benefit  of  religious  societies 
In  this  commonwealth.  5  Lltt.  131;  Digest 
Statute  Laws  Kentudty  of  Morehead  & 
Brown  (1834)  vol.  2,  p.  1347.  Said  act  is 
as  follows: 

"Be  it  enacted  by. the  General  Assembly  of 
the  commonwealth  of  Kentucky,  that  if  any 
society  or  sect  of  Christians  in  any  part  of  this 
commonwealth,  shall  heretofore  have  associat- 
ed, or  hereafter  shall  associate  themselves  to- 
gether, in  congregational  form,  and  shall  have 
acquired,  or  hereafter  shall  acquire  a  piece'  or 
lot  of  ground,  for  the  purpose  of  erecting  there- 
on a  house  or  houses  of  worship,  grave  yard, 
and  pound  for  tiorses;  and  shall  have  hereto- 
fore received,  or  shall  hereafter  receive  the 
title  of  said  ground,  by  devise,  or  conveyance  to 
trustees  for  the  use  and  benefit  of  said  society 
or  congregation,  and  it  shall  become  necessary, 
by  reason  of  the  death  or  removal  of  said  trus-. 
tees,  or  through  any  other  cause,  to  appoint 
new  trustees  to  support  the  legal  estate,  it 
Rhall  and  may  be  lawful  for  said  society  or  con- 
gregation, by  the  election  held  by  its  members, 
or  by  those  appointed  for  that  purpose,  accord- 
ing to  the  rules  of  said  society,  to  elect  or  ap- 
point, as  often  as  may  be  necessary,  any  num- 
ber of  trustees  not  exceeding  five;  and  to  pro- 
duce the  names  of  said  trustees  so  elected  or 
appointed,  to  the  county  court  of  the  county 
where  the  house  of  worship  may  be  situated; 
who  shall  order  the  said  names  to  be  entered  on 
their  records;  and  thereupon,  said  trustees, 
so  elected  or  appointed,  shall  be  vested,  with 
the  legal  title  of  said  land,  for  the  use  and  ben- 
efit of  said  congregation;  and  shall  have  power 
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t*  do  any  legal  act  in  condacting  the  game  which 
may  be  necessary  for  the  uses  aforesaid;  and 
to  maintain  any  action  or  actions  of  trespass, 
or  other  action  for  the  safe  keeping  and  pres- 
eryation  of  said  property,  which  may  be  nec- 
essary for  that  purpose: 

"Provided,  however,  that  if  any  schism  or 
division  shall  take  place  in  said  congregation 
or  church,  from  any  other  caase  than  the  im- 
morality of  its  members,  nothing  in  this  act 
•hall  be  so  construed  as  to  authorize  said  trus- 
tees to  prevent  either  of  the  parties  so  di- 
vided, from  using  the  house  or  houses  of  wor- 
ship, for  the  purposes  of  devotion,  a  part  of 
the  time,  proportioned  to  the  numbers  of  each 
party: 

"Provided,  that  the  quantity  of  real  estate 
hereafter  acquired  by  any  religious  society,  and 
vested  in  trustees  and  their  successors  under 
this  net,  shall  not  exceed  (four  acres  of  laud) : 
Provided,  that  nothing  in  this  act  shall  be  con- 
strued to  authorize  the  minority  of  any  church 
having  seceded  from,  or  been  expelled,  or  ex- 
oommnnicated  from  the  church  or  congregation, 
from  interfering  in  any  manner,  in  their  ap- 
poiatments  for  preaching'  or  worship,  with  any 
appointment  for  similar  purposes,  which  may 
have  been  made  by  the  body  or  the  major  part 
of  such  church  or  congregation." 

In  the  year  1824,  the  Legislature  passed 
an  act  to  amend  an  net  entitled  "An  act 
for  tbe  benefit  of  religions  societies  in  this 
commcmwealth,"  approved  Febmaiy  1,  1814. 
This  act  was  approved  January  7,  1824,  and 
may  be  found  on  page  1348,  Morehead  & 
Brown,  supra.    This  act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  commonwealth  of  Kentucky,  that 
any  religious  society  heretofore  formed,  or 
which  may  hereafter  be  formed,  may  acquire 
by  purchase  or  donation  any  number  of  acres 


fore  made,  or  which  shall  be  hereafter  mada, 
in  ,due  form  of  law,  of  any  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods, 
chattels,  money,  stocks,  or  choses  in  action, 
for  the  relief  or  benefit  of  aged  or  impotent  and 
poor  people,  sick  and  maimed  soldiers  and  mari- 
ners, schools  of  learning,  seminaries,  colleges, 
universities,  navigation,  bridges,  ports,  havens, 
causeways,  pnblic  highways,  churches,  houses 
of  correction,  hospitals,  asylums,  idiots,  luna- 
tics, deaf  and  dumb  persons,  the  blind,  or  in 
aid  of  young  tradesmen,  orphans,  or  for  the  re- 
demption of  prisoners  or  captives,  setting  out 
of  soldiers,  or  for  any  other  charitable  or  hu- 
mane purpose,  shall  be  valid,  except  as  here- 
inafter restricted. 

"Sec.  2.  No  charity  shall  be  defeated  for  the 
want  of  a  trustee  or  other  person  in  whom  tbe 
title  may  vest;  but  courts  of  equity  may  up- 
held the  same  by  appointing  trustees  if  there 
be  none,  or  by  taking  control  of  tbe  fund  or 
property,  and  directing  Its  management,  and 
settling  who  is  the  beneficiary  thereof. 

"Sec.  S.  No  church  or  society  of  Christians 
shall  be  capable  of  taking  or  holding  the  title, 
legal  or  equitable,  to  exceeding  fifty  acres  of 
ground ;  but  may  acquire  and  hold  that  quantity 
for  the  purpose  of  erecting  thereon  houses  of 
public  worship,  public  instruction,  a  parsonage, 
a  grave  yard,  and  a  horse  pound. 

"1.  The  sodety  may,  before  or  after  the  cre- 
ation of  the  charity,  appoint  not  exceeding  three 
trustees,  who,  and  their  successors,  shall  be 
vested  with  the  title,  legal  or  equitable,  to  such 
property,  for  the  use  of  such  society. 

"2.  The  society  shall  enter  such  appointment 
on  its  record  book,  a  majority  concurring  there- 
in, and  may  fill  vacancies  in  like  manner. 

"3.  The  trustees,  or  a  majority  of  them,  may, 
in  their  own  names,  for  the  use  of  the  so- 
ciety, institute  and  prosecute  suits  to  recover 
any  property,  real  or  personal,  to  which  the  so- 
,  ciety  has  right,  and  may  defend  any  suit  that 
of  gronnd  not  exceeding  ten,  in  one  or  ^ore    ghall  be  instituted  against  the  trustees,  or  so- 


lot  or  lots,  under  the  same  rules,  regulations 
and  restrictions  contained  in  the  above  recited 
act,  and  for  the  purposes  therein  mentioned; 
and  so  much  of  the  above  recited  act  as  re- 
stricts any  religious  society  from  holding  more 
than  one  lot  of  ground,  be  and  the  sajne  is  here- 
by repealed:  Provided,  however,  that  this  act 
shall  not  be  construed  to  authorize  any  so- 
ciety to  hold  more  than  ten  acres. 

"Sec.  2.  Be  it  further  enacted,  that  if  any 
society  so  holding  lands  shall  dissolve,  the  said 
land  and  appurtenances  shall  be  vested  in  the 
trustees  of  the  seminary  of  learning  of  the 
county  where  such  land  may  he,  for  the  use 
and  benefit  of  said  seminary;  and  if  there  be 
no  seminary  in  said  county,  then  and  in  that 
ease  tbe  land  and  appurtenances  shall  be  vested 
In  tbe  county  court,  for  the  use  of  common 
schools  in  said  coun^." 

Tbe  statute  of  43  Elizabeth  and  tbe  fore- 
going acts  were  subsequently  revised  and  em- 
braced in  one  chapter  by  the  commissioners 
apimlnted  for  that  purpose,  and  constitute 
chapter  14,  Revised  Statutes  of  Kentucky 
1852,  by  Wickliffe,  Turner  &  Nicholas,  which 
chapter  Is  as  follows; : 

"Section  1.  All  grants,  conveyances,  devises, 
gifts,  appointments,  and  assignments,  hereto- 


ciety,  for  or  touching  its  temporalities. 

"4.  In  case  a  schism  or  division  shall  take 
place  in  a  society,  the  trustees  shall  permit 
each  party  to  use  the  church  and  appurtenanc- 
es for  divine  worship  a  part  of  tbe  time,  pro- 
portioned to  the  members  of  each  party. 

"5.  The  excommunication  of  one  party  by 
the  other,  shall  not  impair  such  right,  except  it 
be  done,  bona  fide,  on  tbe  grounds  of  immor- 
ality. 

"Sec.  4.  It  any  society  holding  lands  ghaS 
dissolve,  the  title  to  such  land  and  appurte- 
nances shall  vest  in  the  trustees  of  the  county 
seminary  in  which  the  land  may  lie,  for  the 
use  of  such  seminary;  and  if  there  be  uo  such 
seminary,  then  in  the  county  court,  for  the 
benefit  of  common  schools  in  the  county.  The 
provisions  of  this  section  shall  not  apply  to 
the  society  called  Shakers,  who  shall  have  the 
same  right  to  acquire  and  hold  real  estate,  as 
they  have  had  prior  to  tbe  passage  of  this  act." 

The  present  statute  was  enacted  May  12, 
1883,  and  embraces  sections  317  to  324,  in- 
clusive, Kentucky  Statutes.  Section  317  is 
the  same  as  sectlcm  1.  Revised  Statutes  of 
1852,  with  the  exception  that  the  words  "If 
the  grant,  conveyance,  devise,  gift,  appoint- 
ment, or  assignment  shall  point  out,  wltb 
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reasonable  certainty,  the  purposes  of  the  char- 
ity and  the  benefldarles  thereof,"  are  Insert- 
ed between  the  word  "valid"  and  the  words 
"except  as  hereinafter  restricted."    Section 

818  la  the  same  as  section  2  of  the  revision. 
Section  319  is  the  same  as  section  3  of  the 
revision.  Section  320  is  the  same  as  subsec- 
tions 1  and  2,  section  3,  of  the  revision.  Sec- 
tion 321  is  the  same  as  subsection  3,  section 
8,  of  the  revision.  Section  322  Is  the  same 
as  subsections  4  and  6,  section  3,  of  the  re- 
vision. Section  323  is  the  same  as  section  4 
of  the  revision.  There  is  nothing  in  the  revi- 
sion corresponding  to  section  324,  which 
merely  confers  on  the  circuit  court  of  the 
county  in  which  the  real  estate  is  held  the 
power  to  adjudge  a  sale  thereof  for  the  pur- 
pose of  reinvestment  in  similar  property. 

[8, 4]  Manifestly,  If  the  corporation  "Trus- 
tees of  the  Baptist  Female  College  of  Liberty 
Association"  Is  not  a  society,  within  the 
meaning  of  section  323,  snpra,  then  Its  real 
estate,  upon  the  dissolution  of  the  corpora- 
tion, would  not  vest  In  the  county  court  for 
the  benefit  of  the  common  schools.  That  be- 
ing true,  the  case  turns  on  the  proper  mean- 
ing of  the  word  "society."  Of  course.  If  Its 
meaning  In  the  present  statute,  which  1b  a 
substantial  re-enactment  of  the  revision  of 
1852,  is  plain  and  unambiguous,  our  inquiry 
should  stop  there;  but,  if  the  matter  is  left 
in  doubt  and  uncertainty,  we  may  properly 
resort  to  the  original  acts  from  which  the 
present  statute  was  derived.  United  States 
V.  Bowen,  100  U.  S.  508,  25  I*  Ed.  631;  Doyle 
V.  Wisconsin,  94  U.  S.  50,  24  L.  Ed.  64.  Looli- 
ing  at  the  pres^it  act,  we  find  that  section 

819  (section  3  of  the  revision)  provides  that — 

"No  church  or  society  of  Christians  shall  be 
capable  of  taking  or  holding  the  title,  legal  or 
equitable,  exceeding  fifty  acres  of  ground,"  etc. 

That  section,  of  course,  Is  limited  to  a 
society  of  Christians.  Following  this  section, 
we  find  other  sections  relating  to  schisms 
and  excommunications  which  could  only  oc- 
cur in  churches  or  religious  societies.  Then 
follow  section  323,  providing  that — 

"If  any  society  holding  land  shall  dissolve, 
the  title  to  such  land  or  appurtenances  shall 
vest,"  etc. 

In  view  of  these  provisions,  it  would. seem 
that  section  323  was  limited  to  religious  so- 
cieties. However,  if  the  matter  be  regard- 
ed as  doubtful,  the  original  acts,  from  which 
the  present  statute  was  derived,  show  very 
plainly  what  was  the  purpose  of  the  Legisla- 
ture. The  act  of  1814,  which  was  "for  the 
benefit  of  religious  societies  In  this  common- 
wealth," gave  to  any  such  society  the  right  to 
acquire  not  exceeding  4  acres  of  land  for  the 
purpose  of  erecting  thereon  houses  of  wor- 
ship, graveyards  and  pounds  for  horses,  and 
contained  other  provisions  in  regard  to 
schisms,  etc.  The  act  of  1814  was  amend- 
ed by  the  act  of  1824.    SecUon  1  of  the  lat- 


ter act  provided  in  substance  that  any  reli- 
gious society  might  acquire  not  exceeding  10 
acres.    Then  followed  section  2,  providing: 

"If  any  society  so  holding  land  shall  dis- 
solve, the  said  land  and  appurtenances  shall  b« 
vested,"  etc. 

Manifestly,  the  word  "society,"  in  section  2, 
referred  only  to  the  societies  mentioned  In 
section  1;  that  is,  religious  societies.  Sec- 
tion 323,  Kentucky  Statutes,  was  derived 
from,  and  is  the  same  as,  section  2,  Act  ot 
1824,  with  the  exception  of  the  provisions  in 
regard  to  Shakers.  These  circumstances  con- 
firm our  conclusion  that  the  word  "society" 
in  section  323  is  limited  to  religious  societies. 
Here  the  real  estate  was  not  owned  by  the 
Liberty  Association,  or  any  of  the  churches 
composing  that  association.  The  title  was  in 
the  Trustees  of  the  Baptist  Female  College 
of  Liberty  Association,  and  was  held  by  the 
trustees  for  the  benefit  of  the  InstltutioD, 
and  not  for  the  benefit  of  any  religious  soci- 
ety. Not  being  a  religious  society,  the  real 
estate  belonging  to  the  corporatlcm  did  not, 
upon  its  dissolution,  vest  in  the  common 
schools.  On  the  contrary,  the  case  is  one 
where  the  donations  were  made  to  the  trus- 
tees, to  be  held  by  them  for  the  use  and  bene- 
fit of  the  institution  and  according  to  the  In- 
tentions of  the  donors,  and  the  trust  hav- 
ing failed,  the  surplus  proceeds,  after  pay- 
ing the  debts  of  the  institution,  reverted  to 
the  original  donors  or  their  heirs.  In  ac- 
cordance with  the  rule  laid  down  in  Taylor 
V.  Rogers,  130  Ky.  112,  112  S.  W.  1105. 

The  case  of  Stanford  College  v.  Board  of 
Education,  145  Ky.  838,  141  S.  W.  386,  In 
so  far  as  it  announces  a  contrary  doctrine, 
is  hereby  overruled. 

Wherefore  the  judgment  Is  reversed,  and 
cause  remanded  for  proceedings  not  inoom- 
slstent  with  this  opinion. 


BLAKELY  at  al.  v.  WILSON  et  al. 

(Court  of  Appeals  of  Kentucky.    March  I, 
1921.) 

I.  Mines  and  minerals  4=955(2)— Deed  con- 
strued to  convey  land  and  timber  to  one  gran- 
tee and  mineral  rights  to  another. 
A  deed  reciting  that  H.  and  B.  were  par- 
ties of  a  second  part  and  conveying  to  the 
parties  of  the  second  part  severally  the  gran- 
tor's right,  title,  and  interest  in  a  des"ribed 
parcel  of  land,  "of  which  there  is  convej\.J  the 
land  and  improvements,  timber,  etc.,  to  H.  and 
B.,  the  mineral  rights  under  and  on  said  land. 
*  *  *  To  have  and  to  hold  the  said  above 
tract  of  land  unto  H.,  his  heirs  and  assigns, 
and  the  mineral  and  stone  rights  on  and  over 
the  same  to  B.,  his  heirs  and  assigns" — con- 
veyed the  surface,  improvements,  timber,  etc., 
to  H.  and  the  mineral  rights  to  B.  in  sever- 
ance, and  not  jointly. 
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2.  MIum  and  mliiBrals  «=373— Oil  and  gas  lea- 
aae  held  to  have  no  greater  rights  than  les* 
ser  possessed. 
Where  the  ovroen  of  land  conveyed  the 
surface  with  the  improTements  and  timber  to 
one  party  and  the  mineral  rights  by  the  same 
deed  to  another,  and  the  grantee  of  the  surface 
conveyed  his  interest  to  one  who  gave  an  oil 
and   gas   lease,   the   rights   of   lessee   were  no 
greater  than  tiiose  of  the  grantee  of  the  sur- 
face. 

Snlt  by  W.  L.  Reeves  Blakely  and  others 
against  W.  John  Wilson  and  others.  A  tern- 
pozary  Injunction  was  granted,  and  defend- 
ants move  before  a  judge  of  the  Court  of  Ap- 
peals to  dissolve  the  injunction.  Motion 
oTerruled. 

Sims,  Bodes  &  Sims  and  Herdman  &  Rop- 
er, all  of  Bowling  Green,  for  plaintiffs. 

Bradbum  &  Harlin,  of  Bowling  Oreen,  for 
defoidants. 

SAMPSON,  J.  In  1906  Louis  Oberle  and 
wife  made  a  deed  for  a  40-acre  tract  of  land 
and  mineral  In  Warren  coonty  to  John  Hud- 
son and  W.  H.  Blakely  which.  In  so  far  as 
pertinent,  reads  as  follows: 

"This  indenture  made  and  entered  into  this 
the  18th  day  of  September,  1906,  by  and  be- 
tween Louis  Oberle  and  Carrie  Oberle,  his  wife, 
of  Jefferson  county,  Kentucky,  parties  of  the 
first  part,  and  John  Hudson  and  W.  H.  Blakely, 
of  Warren  county,  state  aforesaid,  parties  of 
the  second  part,  witnesseth  that,  for  and  in 
consideration  of  the  sum  of  three  hundred  dol- 
lars, cash  in  hand,  the  receipt  whereof  is  here- 
by acknowledged,  that  said  first  parties  have 
this  day  bargained  and  sold,  and  do  by  these 
presents  bargain,  sell,  and  convey,  unto  the 
parties  of  the  second  part,  severally,  all  of 
their  right  and  title  to  and  interest  in  the  fol- 
lowing described  parcel  of  land,  of  which  there 
is  conveyed  the  land  and  improvements,  timber, 
etc,  to  John  Hudson  and  W.  H.  Blakeley,  the 
mineral  rights  under  and  on  said  land,  such  ai 
coal,  iron,  stone,  and  other  mineral,  and  the 
right  to  remove  the  same,  including  the  re- 
moval of  any  soil  necessary  to  mine  same. 
Said  land  lies  in  Warren  county,  Kentucky,  and 
is  about  4V^  miles  West  of  Bowling  Green,  and 
is  bounded  as  follows,  viz.:    •    •    • 

'To  have  and  to  hold  the  said  above-described 
tract  of  land  onto  John  Hudson,  his  heirs  and 
assigns,  and  the  mineral  and  stone  rights  on 
and  under  the  same  to  W.  H.  Blakely,  his  heirs 
and  assigns,  with  all  and  singular  appurte- 
nances thereunto  belonging,  forever,  with  cove- 
nant of  general  warranty." 

Hudson  conveyed  his  Interest  to  defendant 
Blgglewood,  in  the  same  year,  and  Rlggle- 
wood  leased  the  premises  for  oil  and  gas  to 
defendant  Wilson  In  1919.  About  the  time 
this  litigation  began  in  December,  1920,  Wil- 
son was  threatening  to  move  an  oU  well  drill- 
ing machine  upon  the  property  to  explore  it 
for  oil  and  gas  under  the  lease  aforesaid.  To 
prevent   this   the  heirs  of  Blakely,   who  Is 
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dead.  Instituted  this  action  and  (Obtained  a 
temporary  Injunction  restraining  Wilson 
from  so  doing. 

The  motion  by  Wilson,  before  me,  a  Jndge 
of  the  Kentucky  Court  of  Appeals,  Is  to  dis- 
solve the  injunction. 

[1]  Inasmuch  as  Oberle  and  wife  by  thdr 
deed  divested  themselves  entirely  of  all  inter- 
est in  and  daim  to  the  40-acre  tract  of  land 
and  mineral.  It  passed  to  the  grantees  named 
therein,  Hudson  and  Blakely,  the  first  taking 
the  land  and  improvements,  timber,  etc., 
while  the  latter  took  "the  mineral  rights  un- 
der and  on  the  land  such  as  coal,  Iron,  stone, 
and  other  minerals,  and  the  right  to  remove 
the  same,"  in  severance,  not  Jointly. 

Hudson  took  only  what  was  granted  him 
by  the  deed,  no  more.  The  grant  to  him  Is 
clearly  of  the  surface  soli,  with  Improve- 
ments and  timber,  all  of  which  relates  wholly 
to  the  top  of  the  ground  and  nothing  there- 
under except  such  things  as  appertain  to 
agriculture.  The  use  of  the  word  "Improve- 
ments" and  "timber"  make  certain  this  In- 
tention. 

Hudson  was  therefore  granted  only  the 
surface  with  all  improvements  and  timber. 
Blakely  was  granted  the  "mineral  rights  on 
and  under  the  lands  such  as  coal,  Iron,  stone, 
and  other  minerals."  The  grant  to  Blakely 
was  broad  enough  to  carry  all  minerals.  In- 
cluding oil  and  gas,  and  no  doubt  this  was 
the  Intention  of  the  parties.  But  the  grant 
to  Hudson,  read  In  the  light  of  all  the  pro- 
visions of  the  deed,  was  not  sufficiently 
broad  to  carr7  the  minerals  or  any  of  them. 

If  Oberle  had  granted  the  minerals  to 
Blakely  by  a  separate  Instrument  and  later 
had  conveyed  the  lands  to  Hudson,  we  would 
have  a  different  case,  which  It  Is  not  neces- 
sary here  to  discuss. 

[2]  Blgglewood,  the  grantee  of  Hudson, 
made  the  oil  and  gas  lease  to  defendant  Wil- 
son; therefore  Wilson's  rights  in  the  min- 
erals are  no  greater  than  were  Hudson's. 
The  peculiar  facts  of  this  case  make  it  dis- 
tinguishable from  the  cases  of  HcKInney  v. 
Central  Ky.  Natural  Gas  Co.,  134  Ky.  239, 
120  S.  W.  314.  20  Ann.  Cas.  934,  Scott  r. 
Laws,  186  Ky.  440,  215  S.  W.  81,  Hudson  & 
Collins  T.  McGnIre,  188  Ky.  712,  223  &  W. 
1101,  and  other  similar  cases.  The  rule 
there  announced  Is  adhere^  to.    . 

The  general  demurrer  to  the  petition  was 
properly  overruled,  while  the  demurrer  to  the 
answer  was  properly  sustained. 

Wherefore  it  follows  that  the  temiwrary 
Injunction  was  properly  granted  by  the  court 
below,  and  the  motion  made  before  me  to 
dissolve  the  Injunction  is  overruled. 

HURT,  O.  J.,  and  SETTLE  and  CLAY,  JJ., 
sat  with  me  In  the  consideration  of  this  mo- 
tion and  concur  In  the  conclusions  reached. 
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GROSS'  ADM'R  v.  LEOFORD. 

(Court  of  Appeals  of  Kentucky.     Feb.  18, 
1921.) 

1.  Alntement  and  revival  €=>58>/2— Aotloaa  for 
lajnrlw  to  person  do  not  survlvo. 

At  qommon  law,  whether  an  action  aur* 
Tived  the  death  of  one  of  the  parties  depended 
on  the  nature  of  the  action  and  the  damages 
•ought,  and  not  on  the  form  of  remed;,  and 
actions  and  causes  of  action  for  Injuries  to  the 
person,  which  were  founded  on  torts,  died  with, 
the  person.' 

2.  Statute*  «=9r8l( I)— Should  be  givm  efFeot 
Intended  by  Legislature. 

The  chief  rule  to  be  followed  in  construing 
a  statute  is  to  give  it  the  meaning  and  effect 
which  the  Legislature  intended  that  it  should 
have. 

3.  Aotton  is=>48(2)— Actions  for  alienation  of 
affeotlons  and  for  orlmlnal  conversation  may 
be  Joined. 

The  actions  for  alienation  of  affections  and 
for  criminal  conversation  are  so  nearly  of  kin 
that  a  plaintiff  may  embrace  and  rely  on  both 
in  the  same  petition  against  defendant,  nnder 
Civ.  Code  Prac.  |  83. 

4.  Abatement  and  revival  <3:»5Si/2— Aotlon  for 
alienation  of  affeotlons  does  not  survive. 

An  action  for  the  alienation  of  affections 
of  a  spouse,  being  of  the  same  character,  and 
the  damages  and  the  basis  of  their  recovery  the 
same,  as  in  an  action  for  criminal  conversation, 
and  being  in  reality  a  lesser  injury,  the  essentia] 
facts  constituting  it  being  in  almost  every  in- 
stance in  existence  in  the  latter,  does  not  sur- 
vive the  death  of  the  husband,  nnder  E^y.  St. 
110. 

Appeal  from  CHrcalt  Court,  Fleming 
County. 

Action  by  Charl«s  O.  Gross  against  James 
Xedford.  Plaintiff  dying  before  trial,  his  ad- 
ministrator sought  to  have  action  revived, 
and  to  prosecute  the  same  as  such  representa- 
tive.  From  a  Judgment  dismissing  the  petl- 
tioD,  he  appeals.    Affirmed. 

C.  W.  Fulton  and  John  P.  McCartney,  both 
of  Flemlngsburg,  for  appellant 

B.  S.  Grannis  and  C.  R.  Bright,  both  of 
Elemlngsburg,  for  appellee. 

HURT,  C.  J.  This  was  an  action  by  Chas. 
C.  Gross  against  the  appellee,  James  licdford, 
to  recover  damages  for  the  alleged  alienation 
of  the  affections  of  the  wife  of  Gross,  and  the 
consequent  desertion  of  him,  whereby  he  lost 
the  benefits  of  her  affections,  society,  and  as- 
sistance as  a  wife,  or.  In  other  words,  was 
wrongfully  deprived  by  the  malicious  acts  of 
appellee  of  his  conjugal  rights,  which  are  de- 
nominated in  the  phrase  of  the  ancient  com- 
mon  law  as  "consortium."  There  was  no 
averment  In  the  petition  of  any  criminal  con- 
versation with  the  wife,  and  hence  It  was 


purely  an  action  for  allenatlpg  the  affections, 
and  the  consequent  enticement  of  her  away 
from  her  husband.  After  Instituting  his  ac- 
tion, and  before  the  trial  or  a  Judgment, 
Gross  died,  and  his  administrator,  as  his  per- 
sonal representative,  sought  to  have  the  ac- 
tion revived  and  to  prosecute  same  as  sndi 
representative.  This  the  circuit  court  denied, 
holding  that  the  action  did  not  surrive,  but 
abated  with  the  death  of  the  Injured  hus- 
band, and  dismissed  the  petition,  and  from 
the  Judgment  this  appeal  Is  prosecuted  by  the 
personal  r^resentative,  and  the  only  question 
for  decision  is  whether  such  an  action  sur- 
vives the  death  of  the  party,  who  has  re- 
ceived the  injury  upon  which  It  is  based,  and 
the  answer  to  this  question  necessarily  de- 
pends upon  whether  or  not  the  cause  of  ac- 
tion stated  in  the  petition  survlTes  the  death 
of  the  complaining  party. 

[1]  At  the  common  law,  whether  an  action 
survived  the  death  of  one  of  the  parties  de- 
pended upon  the  nature  of  the  action  and 
the  damages  sought,  and  not  upon  the  form 
of  the  remedy,  and  according  to  the  principles 
of  the  same  law  all  actions  and  causes  of 
action  for  injuries  to  the  person,  which  were 
founded  upon  torts,  died  with  the  person. 
Cowan  V.  Campbell,  17  B.  Mon.  622,  66  Am. 
Dec.  184;  Hawkins  v.  Glass,  1  Bibb.  246; 
Lynn  v.  Sisk,  9  B.  Mon.  135.  A  modlficatiob 
of  the  doctrine  that  an  action  founded  upon 
a  tort  did  not  survive  was  made  by  act  of  the 
General  Assembly  in  1797,  but  this  act  was 
held  not  to  extend  to  or  to  unbrace  the  right 
to  revive  actions  for  personal  injuries.  Ken- 
nedy V.  McAfee's  Ex'x,  1  Litt  170.  The  ac- 
tion for  damages  for  the  alienation  of  the 
affections  of  the  complainant's  wife,  whether 
in  form  of  the  ancient  action  of  trespass  fi 
et  armis  or  In  the  almost  as  ancient  form  of 
trespass  on  the  case,  was  an  action  for  a 
personal  tojury  founded  upon  a  tort,  and  for 
damages  suffered  by  the  person,  and  hence 
according  to  the  common  law  such  a  cause 
of  action,  As  well  as  such  an  action  pendbug 
and  undetermined,  dies  with  the  injured  par- 
ty, or  with  the  one  having  done  the  injury, 
unless  it  survives  by  reason  of  section  10, 
Ky.  Stats.,  which  was  originally  enacted  In 
1S12.    That  statute  provides  as  follows: 

"No  right  of  action  for  personal  injury  or  in- 
jury to  real  or  personal  estate  shaU  cease  or 
die  with  the  person  injuring  or  injured,  except 
actions  for  assault,  slander,  criminal  conversa- 
tion, and  so  much  of  the  action  for  malidons 
prosecution  as  is  intended  to  recover  for  the 
personal  injury;  but  for  any  injury  other  than 
those  excepted,  an  action  may  be  brought  or 
revived  by  the  personal  representative,  or 
against  the  personal  representative,  heir  or 
devisee,  in  the  same  manner  oa  causes  of  ac- 
tion founded  on  contract" 

It  will  be  observed  that  the  statute  does  not 
provide  that  any  particular  remedy  for  a 
personal  injury  shall  survive,  but  the  right 
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or  canae  of  action  for  a  personal  Injury  Bball 
survive,  except  for  Injuries  which  arise  from 
assault,  slander,  criminal  conversatliKi,  and 
so  much  of  the  cause  of  action  for  mallcioua 
prosecution  as  entitled  a  recovery  for  Injury 
to  the  pera<xi.  The  excepted  rights  of  action 
died  -with  the  person  injuring  or  Injured,  and 
tlie  statute  was  evidently  enacted  In  contem- 
plation of  the  commod-law  doctrine  that  the 
survival  of  the  cause  of  action  depended  up- 
on the  nature  of  the  action  and  the  damages 
sought,  and  not  the  form  of  the  remedy.  The 
question  Involved  here  does  not,  of  course, 
ttave  any  reference  to  the  various  causes  of 
action  which  are  given  by  statutes  to  the 
-veidows,  children,  and  i)er8onal  representa- 
tlTes  of  persons  who  are  killed  by  wrongful 
or  negligent  acts,  fmr  damages  for  the  deaths 
of  such  persons,  nor  does  it  have  any  refer- 
ence to  actions  for  torts  which  are  founded 
upon  contracts  and  grow  out  of  the  coa- 
tractual  relations  between  the  parties. 

[2]  Section  10,  Ey.  Stats.,  has  been  con- 
strued in  several  decisions  of  this  court  when 
applied  to  certain  states  of  facts,  but  the 
exact  questiim  for  decision  in  this  case  has 
not  heretofore  been  determined  or  ccmsidered 
by  this  court,  and  decisions  In  other  Jurisdic- 
tions, upon  the  subject  of  a  survival  of  the 
cause  of  action  here  insisted  upon,  have  been 
c«»trolled  by  the  particular  statutes  In  force 
upon  the  subject  in  those  Jurisdictions,  and 
bence  are  not  authorities  here,  but  some  as- 
sistance may  be  had  by  analogy  from  the  pre- 
vious decisions  of  this  court  concerning  the 
statute  when  applied  to  other  states  of  fact. 
In  the  construction  of  this  statute,  the  same 
rules  should  be  controlling  as  in  the  construc- 
tion of  any  other  statute,  the  chief  among 
which  Is  to  give  to  it  the  meaning  and  effect 
which  the  Legl!!lature  Intended  that  it  should 
have.  .Doubtless  with  this  view,  although  the 
statute  provides  that  an  action  or  cause  of 
action  for  assault  only  shall  not  survive,  this 
court  has  unhesitatingly  included  in  the  re- 
ception "action  for  assault"  any  cause  of  ac- 
tion for  a  battery,  or  assault  and  battery, 
done  with  the  intentlcn  to  do  violence,  as 
well  as  for  assault,  and  the  latter  term  has 
been  treated  as  If  It  was  assault  and  battery. 
Shields  V.  Rowland,  151  Ky.  136,  151  S.  W. 
408;  Anderson  v.  Arnold,  79  Ky.  370;  Lewis 
V.  Taylor  Coal  Co.,  112  Ky.  845,  66  S.  W.  1044, 
23  Ky.  Law  Rep.  2218,  57  L.  R.  A.  447;  Win- 
negar  v.  C.  P.  Ry.  Co.,  85  Ky.  547,  4  S.  W.  237, 
9  Ky.  Law  Rep.  156. 

The  foregoing  has  been  done,  although 
there  could  be  no  difficulty  In  drawmg  a  dis- 
tinction between  an  assault  and  a  battery; 
but,  of  course,  a  cause  of  action  for  a  battery 
oould  not  exist  without  Including  the  fact  of 
an  assault,  and  an  absurd  meaning  would 
have  to  be  given  to  the  statute.  If  it  should 
be  held  that  under  its  terms  a  cause  of  action 
for  a  mere  assault  should  die  with  the  death 
of  one  of  the  parties,  while  the  cause  of  ac- 
tion for  the  battery,  which  followed  the  as- 


sault, should  sorvlTe  A  cause  of  action  for 
a  libel,  according  to  a  literal  reading  of  the 
statute,  survives,  while  a  cause  of  action  for 
slander  dies  with  one  of  the  parties.  An  es- 
sential element  constituting  the  cause  of  ac- 
tion for  libel  is  that  the  defamation  be  writ- 
ten or  exhibited  by  pictures  or  otherwise  pub- 
lished, and  language,  when  written,  may  be 
the  basis  of  an  action  for  libel,  when.  If  spok- 
en, would  not  amount  to  a  slander,  and  the 
party  uttering  it  would  be  Immune  from  dam- 
ages. Spoken  words,  alone,  technically  make 
a  basis  for  ah  action  for  slander.  Yet  in 
Johnson  v.  Haldemau,  102  Ky.  163,  48  S.  W. 
226,  19  Ky.  Law  Rep.  1164,  It  was  held  that 
an  action  for  Ubel  did  not  survive,  and  that 
It  was  the  legislative  intent  to  except  from 
the  operation  of  the  statute,  by  use  of  the 
word  "slander,"  the  causes  of  action  for  In- 
juries to  character  incurred  from  the  use  of 
any  defamatory  language,  either  spoken  or 
written.  The  gravamen  of  the  cause  of  ac- 
tion is  injury  to  the  reputation,  in  either  libel 
or  slander,  and  the  measure  of  damages  is 
the  same  In  either  action. 

The  opinion  hi  Hugglns  v.  Toler,  1  Bush, 
193,  lis  referred  to  as  holding  contrary  to  the 
doctrine,  as  deduced .  from  the  above-cited 
cases,  in  that  It  was  an  action  for  causing  an 
unlawful  arrest  and  imprisonment,  and  It 
was  held  that  the  cause  of  action  survived. 
The  latter  opinion,  however,  does  not  militate 
against  the  doctrine  to  be  deduced  from  Jcriin- 
son  V.  Haldeman,  supra,  although  it  Is  true. 
In  an  action  for  malicious  prosecution,  dam- 
ages may  be  recovered  for  wrongful  arrest 
and  imprisonment,  if  such  has  occurred,  the 
same  as  In  an  action  for  false  Imprisonment ; 
but  in  an  action  for  malicious  prosecution 
other  damages  may  also  be  recovered,  be- 
sides those  for  the  personal  Injury,  and  the 
causes  of  such  action  survive,  while  those 
for  injury  to  reputation  and  for'  mental 
agony  and  other  personal  Injuries  die.  Hug- 
glns V.  Toler,  supra,  was  in  fact  an  action  up- 
on the  case  for  malicious  prosecution,  and 
the  question  before  the  court  for  decision 
was  whether  the  action  should  be  revived, 
which  the  court  adjudged  was  proper,  but  did 
not  thereby  decide  that  all  the  various  ele- 
ments of  damages  sought  should  or  could  be 
prosecuted  to  a  recovery. 

[3,4]  An  action  by  the  husband  for  dam- 
ages for  the  alienation  of  the  affections  of 
bis  wife  is  of  the  same  nature  and  genus  as 
an  action  for  criminal  conversation  with  her. 
Just  as  an  action  for  assault  and  an  action 
for  a  battery  are  of  the  same  nature,  and  as 
an  action  for  libel  and  one  for  slander  are  of 
the  same  genus.  The  actions  for  alienations 
of  affections  and  for  criminal  conversation 
are  so  nearly  of  kin  that  a  plaintiff  may  em- 
brace and  rely  upon  both  In  the  same  peti- 
tion again.st  a  defendant  Civil  Code,  {  83; 
Merritt  v.  Cravens,  168  Ky.  135, 181  S.  W.  970, 
L.  R.  A.  1917F,  935.  They  are,  however,  in 
Judicial   procedure   two    distinct    remedies; 
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but  the  purpose  of  the  prosecntlon  of  each  Is 
the  same,  and  that  is  to  recover  damages  for 
the  loss  of  the  affections,  society,  and  aid  of 
the  wife — the  consortium  of  the  common  law. 
Scott  T.  O'Brien,  129  Ky.  1,  UO  S.  W.  260, 
83  Ky.  Law  Rep.  450,  16  L.  R.  A.  (N.  S.) 
742,  130  Am.  St.  Rep.  419 ;  Kibby  v.  Ruceer, 
1  A.  K.  Marsh.  391;  21  Cyc.  1617,  1623 ;  Mer- 
rltt  V.  Cravens,  supra.  The  measure  of  dam- 
ages, and  the  only  basis  upon  which  damages 
may  be  recovered,  in  each  action,  are  the 
same.  They  are  alike  in  being  actions  to 
recover  damages  for  personal  injuries — not 
physical  injuries  to  the  person,  but  injuries 
suffered  by  one  on  account  of  something  har- 
big  occurred  to  or  with  regard  to  another, 
and  consisting  of  the  loss  of  consortium,  men- 
tal agony,  and  humiliation  on  that  account 

As  the  actions  for  libel  and  slander  are 
remedies  for  one  object,  and  that  is  repara- 
tion for  defamation  of  character,  so  the  ac- 
tions for  alienation  of  affections  and  criminal 
conversation  can  be  maintained  for  one  pnr^ 
pose  only,  and  that  is  to  recover  damages  for 
the  loss  of  consortium  of  the  spouse.  The 
latter  actions  are  no  more  unlike  In  character 
than  actions  for  libel  and  slander  are  unlike 
each  other.  The  distinction  between  an  ac- 
tion for  alienation  of  affections  and  an  action 
for  criminal  conversation  is  that  to  sustain 
the  former  it  is  not  necessary  to  allege  or 
prove  any  criminal  conversation  with  the 
spouse,  so  that  it  becomes  necessary,  in  order 
to  sustain  the  action,  that  there  be  evidence 
that  the  defendant,  by  words  or  acts,  with 
an  evil  intent,  has  alienated  the  affections  of 
the  siKnise,  resulting  to  the  complainant  in 
the  loss  of  his  or  her  society,  aid,  and  assist- 
ance as  a  spouse ;  while  to  sustain  the  latter 
action  it  is  necessary  to  allege  and  prove  acts 
of  adultery  by  the  spouse  and  the  defendant, 
and  when  such  is  proven  it  is  sufficient  to 
support  the  action,  as  the  loss  of  consortliun, 
and  the  evil  intent  of  the  defendant  will  be 
presumed.  In  the  action  for  the  alienation 
of  affections,  however,  although  evidence  of 
adulterous  conduct  of  the  spouse  and  the  de- 
fendant is  not  necessary  to  sustain  the  ac- 
tion, proof  of  8u<di  conduct  may  be  made  as 
evidence  tending  to  show  the  alienation  of 
affections  and  in  aggravation  of  damages. 

A  judgment  in  one  of  the  actions  for  dam- 
ages for  loss  of  consortium  would  bar  an  ac- 
tion for  the  same  loss  in  the  other  action.  If 
It  were  held  that  a  cause  of  action  for  aliena- 
tion of  affections  survives  the  death  of  the 
party  injuring  or  injured,  although  the  stat- 
ute says  that  a  cause  of  action  for  criminal 
conversation  shall  not  survive  after  the  death 
of  one  of  the  parties,  an  action  for  alienation 
of  affections  could  be  maintained,  and  proof 
of  adultery  with  the  spouse  could  be  given  in 
evidence  to  support  the  charge  of  alienation 
of  affections  and  to  aggravate  the  damages, 
and  thus  the  statute  would  be  rendered  with- 
out effect  and  substantially  meaningless.    It 


is  difficult  to  conclude  tbat  the  Legislature 
intended  such  an  abortive  result.  Hence  we 
conclude  from  tbe  reascms  given,  that,  an  ac- 
tion for  the  alienation  of  the  affections  of  a 
spouse  being  of  the  same  character,  and  the 
damages  and  the  basis  of  their  recovery  the 
same,  as  in  an  action  for  criminal  conversa- 
tion, and  being  in  reality  a  lesser  Injury,  the 
essential  facts  constituting  it  being  la  almost 
every  instance  In  existence  in  the  latter,  the 
Legislature  Intended,  by  tbe  exception  of 
criminal  conversation,  to  include  within  It  an 
action  for  the  alienation  of  the  affections. 

Judge  Newman,  in  his  work  upon  Plead- 
ings, arrives  at  the  conclusion  that  i>ersonaI 
injuries'  suffered  by  reason  of  the  violation  of 
relative  rights  do  not  survive.  Section  174b 
of  his  work,  discussing  the  'effect  of  our  sttit- 
utes  relating  to  the  survival  of  actions,  is  as 
follows: 

"Although  these  statutes  mention  the  action 
crim.  COD.  as  one  which  dies  with  the  person, 
and  omit  or  fail  to  mention  seduction  or  any 
other  of  the  injuries  which  may  be  done  to  the 
relative  rights  of  the  person,  yet  as  the  statute 
by  its  terms  provides  only  that  such  actions  as 
are  for  injuries  to  the  person  or  to  real  or 
personal  estate  shall  survive,  an  action  for  se- 
duction, or  for  entidng  away  an  infant  child  or 
servant  or  apprentice,  and  all  actions  for  in- 
juries to  tbe  relative  rights  of  the  person  only, 
it  would  seem,  must  die  with  the  person." 

An  action  for  alienation  of  the  affections, 
being  of  that  class  of  injuries  which  occur  to 
the  relative  rights  of  the  person,  according  to 
the  view  of  Mr.  Newman  would  not  survive. 
In  this  contention  he  is  supported  by  the  de- 
cisions of  the  courts  in  several  states,  which 
have  statutes  providing  that  actions  for  per- 
sonal injuries,  or  words  of  similar  import, 
shall  survive.  In  those  Jurisdictions  it  has 
been  held  that  a  personal  Injury,  within  the 
meaning  of  those  statutes,  is  an  injury  suf- 
fered by  the  person  of  one,  such  as  is  caused 
by  some  physical  force,  as  distinguished  from 
an  injury  through  a  violation  of  a  relative 
right  BlUlngsley  v.  St  Louis,  etc.,  Ry.,  84 
Ark.  617,  107  S.  W.  173, 120  Am.  St  Rep.  85: 
Davis  V.  Nichols,  54  Ark.  358,  15  S.  W.  880; 
Hey  V.  Prime,  197  Mass.  474,  84  N.  E.  141.  17 
L.  B.  A.  (N.  S.)  570;  Norton  v.  Sewall,  106 
Mass.  143,  8  Am.  Bep.  298 ;  Lehmann  v.  Far- 
well,  95  Wis.  i85,  70  N.  W.  170,  37  L.  B.  A, 
333,  60  Am.  St  Bep.  111.  While  our  statute 
(section  10,  supra)  is  somewhat  different  in 
Its  terms  from  the  statutes  in  force  In  tile 
jurisdictions  wherein  the  cases  cited  occur- 
red, those  cases  are  persuasive  of  the  sound- 
ness of  the  c(Hicluslon  arrived  at  in  this  case, 
and  as  demonstrating  tbe  reluctance  of  the 
courts  to  depart  from  the  ancient  rule,  which 
held  that  personal  actions  for  torts  do  not 
survive,  and  to  confine  such  as  do  survive, 
by  reason  of  the  statutes,  strictly  within  the 
reason  and  meaning  of  such  statutes. 

The  Judgment  is  therefore  affirmed. 
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WRIGHT  et  aL  v.  HUNT. 


(Court  of  Appeals  of  Eentacky.    March  1, 
1021.) 

Mtom  and  ninarals  «s»78(7)— EvMenoa  held 

to  sappart  flnding  that  all  aad  oaa  ioasae 

had  aet  drilled  with  dae  dtiloeaea. 

In  a  tnit  to  cancel  an  oil  and  gaa  leaaa  pro- 

vMfaiK  that  it  should  become  noil  and  void  if 

the  lessee  did  not  commence  a  well  within  one 

year  and  continue  operations  with  due  diligence, 

'evidence  held  sufficient   to   support   a  finding 

that  the  lessee  bad  not  prosecuted  the  drilling 

operations  with  due  diligence. 

Appeal  firom  CSrcait  Court,  Warren  County. 

Suit  by  L.  B.  Hunt  against  B.  L.  Wright 
and  others.  From  a  decree  for  plaintifl,  de- 
fendants appeal    Affirmed. 

Bradbum  &  Harlln,  of  Bowling  Oreoi,  for 
appdlants. 

Sims,  Bodes  tc  Sims,  of  Bowling  Greoi,  tot 
appellee. 

CLAY,  J.  On  July  26,  1017,  U  B.  Hnnt 
executed  an  oil  and  gas  lease  to  B.  L,  Wright 
and  H.  G.  Thayer.  The  lease  contained  a 
pTovi8i<Hi  tliat  it  should  become  null  and  void, 
and  all  rights  tbereunder  should  cease,  unless 
the  party  of  the  second  part  commenced  a 
well  wltbln  one  year  and  continued  said  op- 
erations with  due  diligence  until  one  well 
was  comideted. 

On  July  2,  1918,  Hunt  brought  suit  against 
the  lessees  to  cancel  the  lease  and  to  enjoin 
further  operations  on,  the  ground  that  the 
Jessees  had  failed  to  continue  the  operations 
with  due  diligence.  The  chancellor  granted 
the  relief  prayed  for,  and  the  lessees  appeal. 

The  only  question  presented  is  whether  the 
evidence  sustains  the  flnding  of  the  chancel- 
lor. It  is  the  contention  of  appellants  that 
the  witnesses  for  appellee,  with  possibly  one 
exception,  knew  nothing  of  the  structure  and 
formation  of  the  land,  or  of  the  diflBcultles 
which  had  to  be  met,  and  that  their  testimony 
was  Of  such  little  value  that  the  court  did  not 
have  before  it  suificient  facts  to  authorize 
the  cancellation  of  the  lease.  There  might 
be  some  merit  In  this  contention  If  the  wit- 
nesses referred  to  had  testified  as  experts  as 
to  the  length  of  time  necessary  to  complete  a 
well.  This,  however,  they  did  not  do.  Their 
testimony  was  confined  to  what  they  saw  in 
connection  with  the  operations,  and  was  to 
the  effect  that  for  weelis  and  months  at  a 
time  Wright,  who  had  charge  of  the  drilling, 
was  not  engaged  in  drilling,  but  was  occupied 
with  other  work.  Indeed,  Sfr.  Wright's  own 
deposition  shows  that  the  work  was  not  pros- 
ecuted with  due  diligence.  He  says  he  began 
drilling  in  April  or  May,  1918,  and  went  to  a 
depth  of  102  feet  He  had  several  break- 
downs, and  did  not  reach  that  depth  imtll  the 
following  October.    He  then  abandoned  the 
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first  well  and  began  drilling  at  another  place;. 
He  lost  3  weeks  on  account  of  the  death  of 
his  father,  and  25  or  30  days  because  he  could 
not  get  help.  On  that  hole  he  went  to  a  depth 
of  about  80  feet.  This  depth  was  reached 
about  December  1,  1918,  and  up  to  the  time 
he  testified,  whidi  was  on  August  80,  1919, 
he  had  not  drilled  any  farther,  but  had  spent 
bis  time  fishing  for  tools  that  were  lost  in 
the  hole.  He  was  of  the  opinion,  however, 
that  with  no  breakdowns  and  everything  go- 
ing all  right  he  could  complete  a  well  in  35 
days.  Though  admitting  that  at  other  places 
a  distance  of  from  15  to  30  feet  might  be 
drilled  in  12  hours,  he  stated  that  he  could 
not  average  more  than  10  feet  a  day  If  ev- 
erything worked  all  right.  Sven  if  this  was 
the  best  that  could  be  done.  It  would  seem 
that,  notwithstanding  all  the  breakdowns 
and  troubles  which  he  had,  he  could  have 
drilled  much  deeper  than  80  feet  in  a  i>erlod 
of  7  months.  In  view  of  this  evidence,  and 
other  evidence  that  the  usual  time  for  drill- 
ing a  well  was  about  6  weeks,  and  never  over 
5  months,  we  are  of  the  opinicm  tliat  the  evi- 
dence fully  sustains  the  finding  of  the  dian- 
cellor. 
Judgment  affirmed. 


DE  BAUN  V.  WEAVER. 

(Court  of  Appeals  of  Kentucky.   March  1, 
1921.) 

1.  Sales  «S944I  (3)— Traotor  held  not  to  devel- 
op power  acoerdlng  to  warranty. 

In  an  action  for  a  breach  of  warranty  with 
respect  to  a  farm  tractor,  evidence  held  to 
warrant  a  finding  that  the  tractor  did  net  devel- 
op the  power  warranted,  and  was  insufficient 
for  plaintiCTB  use. 

2.  Sale*  «=>44S(4)— Thoogh  machine  worked 
when  operated  by  seller,  oompllaaee  with  war< 
ranty  held  for  Jni>. 

In  on  action  by  the  buyer  of  a  tractor  who 
asserted  a  breach  of  warranty,  evidence  that 
at  various  times  the  seller  was  unable  to  oper- 
ate the  tractor  held  not  to  necessitate  the 
direction  of  a  verdict  in  the  seller's  favor, 
though  it  was  the  seller's  contention  that  the 
tractor  had  sufficient  power,  but  that  the  buyer 
failed  to  operate  it  in  a  proper  manner. 

3.  Sales  «=9442(l)— In  case  of  fallara  of 
traetor  outfit  to  work,  buyer  may  reeover  en- 
tire purchase  price. 

Although  a  tractor  outfit  consisted  of  a 
chassis,  engine,  and  plows,  yet  where  the  engine 
developed  insufficient  power  to  operate  the 
tractor,  the  buyer  for  breach  of  warranty  may 
recover  the  entire  purchase  price;  the  separato 
parts  being  of  no  practical  use  when  the  engine 
would  not  furnish  power,  the  plows  not 
being  adapted  for  ordinary  plowing  with  animal 
power. 
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4.  Salm  «s>347(l),  391(8)— Oa  offer  to  ratnrn 
when  machine  waa  nseleaa  buyer  ean  recover 
price  paid. 
An  offer  to  return  property  within  a  rea- 
sonable time  after  diacoTery  of  fraud  or  the 
fact  that  the  property  ia  wortblesa  ia  a  complete 
defense  to   recovery   of  the   purchase   price; 
consequently,  where  plaintiff,  on  discovery  that 
a  farm  tractor  would  not  do  the  work  warrant- 
ed, etc.,  offered  to  return,  plaintiff  is  entitled  to 
recover  the  entire  purchase  price. 

Appeal  from  GlrcDlt  Ooait,  Boyle  Cotinty. 

Action  by  W.  S.  Weaver  against  W.  J.  De 
Baun.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  W.  Rawlings,  of  Danville,  for  appel- 
lant 
Jay  W.  Harlan,  of  Danville,  for  appeUee. 

TURNER,  C.  Weaver  brongbt  this  action 
against  De  Bann,  alleging  that  tbe  latter  bad 
sold  to  blm  In  tbe  spring  of  1918  a  tractor 
outfit,  for  whlcb  he  paid  bim  at  tbe  time 
$550;  tbat  tbe  defendant  warranted  and 
guaranteed  tbat  said  tractor  outfit  was  in 
good  condition,  and  would  do  good  and  suffi- 
cient work,  and  would  efficiently  perfwm 
and  fulfill  tbe  purpose  for  which  It  was  sold, 
which  purpose  was  known  to  the  defendant; 
that  tbe  same  was  not  In  good  condition,  and 
did  not  comply  with  tbe  warranty  and  guar- 
anty, and  failed  to  perform  or  fulfill  the  pur- 
pose for  which  It  was  bought.  He  alleges 
further  that  the  tractor  was  worthless  as  a 
tractor,  and  therefore  of  no  value  to  plain- 
tiff, and  tbat  be  bad  tendered  same  back  to 
the  defendant,  who  had  refused  to  accept  it, 
and  he  again  made  the  tender  in  his  petition. 
He  prayed  for  the  return  of  the  purchase 
money.  The  answer  was  a  traverse  of  tbe 
material  allegations  of  the  petition.  Upon 
a  trial  tbe  jury  returned  a  verdict  for  |55Q 
in  favor  of  tbe  plaintiff,  and,  the  defendant's 
motion  for  a  new  trial  having  been  over- 
ruled, he  has  appealed. 

[1]  Tbe  plaintiff's  evidence  was  that  ap- 
pellant bad  guaranteed  to  appellee  that  tbe 
tractor  outfit  would  do  as  good  and  efficient 
work  as  any  other  tractor  outfit,  and  would 
pull,  for  tbe  purpose  of  cultivating  land,  two 
plows,  or  a  double-disk  "harrow,  or  three  sec^ 
tions  of  a  smoothing  barrow;  that  appellee 
bad  bought  the  same  relying  upon  the  war- 
ranty and  guaranty  of  appellant,  and  bad 
paid  the  purchase  price. 

It  was  shown  by  the  evidence  of  two  me- 
chanics and  three  practical  farmers  that  tbe 
tractor  outfit  would  not  do  tbe  wortc  guaran- 
teed, and  was.  without  value  for  tbe  purpose 
intended.  Appellee  testified  that  after  sev- 
eral tests  of  the  tractor  outfit,  and  after 
calling  in  appellant  and  others  to  assist  in 
operating  It,  be  bad  tendered  the  same  back 
to  appellant,  and  notified  bim  it  would  not 
do  tbe  work. 


Appellant's  evidence  tended  to  show  tbst 
be  bad  made  no  warranty  or  guaranty,  and 
tbat  appellee  bad  seen  tbe  identical  tractor 
demonstrated  and  its  work  performed  before 
he  bad  purchased  It;  and  that  the  engine  in 
tbe  chassis  of  tbe  tractor  was  all  right  and 
capable  of  performing  the  work  tor  whicb 
it  was  Intended,  but  that  the  trouble  was  In 
appellee's  operation  of  it,  and  not  in  tbe  en- 
gine Itself.  The  evidence  discloeed  that  the 
engine  In  the  chassis  was  not  a  new  one,  but 
a  secondhand  one,  and  that  while  for  a  abort. 
time  It  would  seem  to  work  very  well.  It 
would  not  continue,  and  In  fdct  did  not  have 
the  power  to  do  tbe  work  for  which  It  was 
Intended;  tbat  De  Baim  and  others  came  to 
appellee's  farm  to  assist  bim  in  running  the 
tractor  or  to  remedy  whatever  might  be 
wrong,  and  that  when  De  Baun  came  on  two 
or  three  occasions  It  would  appear  to  work 
very  well  for  a  short  time  in  certain  kind  of 
ground  and  on  certain  grades.  The  evidence 
as  a  whole  seems  to  be  convincing  tbat  as  a 
practical  tractor  outfit  it  was  insufficient  for 
ordinary  plowing  purposes. 

[2]  Appellant  claims  be  was  entitled  to  a 
peremptory  instmction  because  the  appeUee 
himself  testifies  that  when  De  Baun  came 
to  bis  fbrm  to  see  what  was  tbe  matter  wltb 
tbe  tractor  be  would  do  something  to  it  and 
get  it  to  running  again,  but  tbat  after  De 
Baun  left  It  would  run  for  a  little  while  and 
then  stop  again.  It  is  argued  that  from  this 
evidence  it  is  plain  tbat  tbe  defect  was  not 
In  the  tractor,  or  in  the  machinery,  but  -was 
In  appellee's  Inability  to  properly  operate  It, 
and  therefore  tbe  defendant  was  entitled  to 
a  verdict.  It  is  sufficient,  however,  to  say  in 
response  to  this  that  these  Issues  were  sub- 
mitted to  file  Jury  In  an  instruction  of  which 
the  appellant  doet  not  complain.  Tbe  court 
under  this  state  of  the  record  wo  ild  not 
have  been  Justified,  upon  the  mere  Inference 
to  be  drawn  from  this  statement  of  appel- 
lant. In  taking  from  the  Jury  the  right  to 
pass  upon  the  issues  of  fact 

[3]  The  court  Instructed  tbe  Jury  that  U 
they  found  for  plaintiff  under  the  first  in- 
struction, they  would  find  for  blm  tbe  full 
purchase  price  of  the  tractor  outfit,  and  ap- 
pellant insists  that  this  was  an  improper 
measure  of  damages,  and  that  contention  is 
based  upon  the  claim  tbat,  as  the  evidence 
shows  the  tractor  outfit  was  composed  of 
three  separate  and  distinct  parts,  and  that 
only  one  of  those  parts  was  shown  to  be  de- 
fective, tbe  true  measure  of  recovery  should 
have  been  only  the  value  of  the  defective 
part.  The  evidence  does  show  that  the  trac- 
tor outfit  was  composed  of  three  separate 
parts;  the  chassis,  containing  the  engine, 
which  furnished  the  power;  a  patoited  at- 
tachment thereto;  and  tbe  plows;  and  there 
is  no  serious  complaint  of  either  the  attach- 
ment or  the  plows. 
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Appellant's  ccmtentlon  Is  therefore  that  If 
the  power  was  Insufficient  the  measure  of 
damages  should  hare  been  only  the  cost  of 
Installing  a  new  engine  to  furnish  the  re- 
quired power,  and  relies  upon  the  case  of 
Smith  &  Nlzon  Co.  t.  Morgan.  152  Ky.  430, 
153  S.  W.  T49.  That  was  an  action  to  fore- 
dose  a  purchase-money  lien  on  a  player 
piano,  and  the  defendant  connterclalmed,  as- 
serting a  warranty  and  a  breach.  The  evi- 
dence showed  that  the  combined  Instrument 
was  cofliposed  of  two  separate  Instruments, 
either  of  which  might  be  used  Independently 
of  and  separately  from  the  othei",  and  that 
tlie  player  part  of  the  piano  was  practically 
worthless,  but  that  the  piano  Itself  was  a 
good  Instrument,  and  it  was  held  that  as  the 
piano  proper  might  bo  used  separately  from 
the  i^ano  player  lie  Jury  should  have  been 
directed  to  And  only  the  damages  sustained 
by  ieas<»  of  the  defect  in  the  player  part  of 
the  instrument.  A  statement  of  the  facts 
makes  manifest  the  difference  between  the 
cases:  In  that  case  there  were  two  separate 
musical  Instruments  which  might  be  used  In 
connection  with  each  other  or  each  used  sep- 
arately from  the  other;  but  here  we  have  a 
tractor  outfit  which  as  such  Is  without  value 
unless  the  power  contained  In  the  engine  Is 
■uffldent  to  produce  the  required  results. 
In  that  case  the  Instruments  were  separable 
and  capable  of  being  used  after  separation. 
Here  the  separate  parts  were  of  no  practical 
use  without  the  others,  for  it  Is  shown  that 
the  plows  attadied  to  the  tractor  could  not 
be  used  In  ordinary  plowing  with  horses  or 
mules.  The  parties  were  dealing  with  a 
tractcor  outfit  designed  to  plow  land,  and  the 
requirement  of  power  in  the  engine  was  the 
essential  thing  Involved,  for  without  that 
power  the  other  parts  of  the  outfit  were  of 
no  value  tor  the  purpose.  The  sale  In  this 
case  was  an  entirety  and  not  of  separate 
parts  of  a  machine,  and  the  total  failure  of 
one  essential  part  necessary  to  accomplish 
the  purpose  for  whldi  it  was  sold  was  a  fail- 
ure of  the  whola 

[4]  Tb6  evidence  shows  that  after  a  thor- 
on^  test  of  the  tractor  outfit,  through  sev- 
eral efforts  of  his  own  and  at  times  assisted 
b}'  appellant  and  other  persons,  it  was  dem- 
onstrated to  appellee^B  satisfaction  that  the 
outfit  was  worthless  for  the  purpose  for 
which  It  was  bought,  and  he  then  so  notified 
appellant,  and  offered  to  return  the  outfit, 
which  appellant  refused.  Where  there  has 
been  offered  a  return  of  the  property  within 
a  reasonable  time  after  discovery  of  a  fraud, 
or  If  the  property  is  worthless,  there  is  a 
complete  defense  to  the  recovery  of  the  pur- 
chase price.  Barnard  v.  Napier,  167  Ky.  824, 
181  S.  W.  624;  Hauss  v.  Surran,  168  Ky. 
686,  182  S.  W.  »27,  I/.  R.  A.  1916D,  99V;  85 
Cyc.  642,  648.  The  plaintiff  having  offered, 
in  a  reasonable  time  after  discovering  the 


fraud  that  had  been  practiced  on  him,  to  re- 
turn the  outfit,  and  the  sale  being  the  sale 
of  a  piece  of  machinery  as  an  entirety,  he 
was  entitled  to  recover  the  purchase  price. 
Judgment  affirmed. 
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1.  Wills  (g==>60 1  (I)— Limitation  after  devise  of 
foe  simple  Is  void. 

A  limitation  after  devise  of  a  fee  aimple  is 
void. 

2.  Wills  «=»60i(4)— Reotnliit  ef  ■Ilenation  of 
foe  for  lifetimo  of  taker  is  anroasonalile  and 
void. 

An  attempt  to  restrain  alienation  of  a  fee 
during  ttie  lifetime  of  tlie  devisee  is  an  unrea- 
sonable restraint,  and  repugnant  to  the  owner- 
ship of  a  fee,  and  therefore  void. 

3.  Wills  «=9470— Intent  asoortalnod  from  whole 
will. 

Ail  rules  of  construction  of  wills  most  give 
way  to  the  rule  that  the  intention  of  the  tes- 
tator as  ascertained  from  a  consideration  of 
the  whole  instrument  must  govern. 

4.  Wills  $=>45a— Every  part  given  effeot  If  pos- 
sIMe. 

In  constming  a  will  It  .is  imperative  to 
give  effect  to  every  part  of  it,  and  every  provi- 
sion of  it,  if  it  is  possible. 

5.  Wills  ®=9470  —  Clauses  rolatlno  to  same 
•abject  to  be  eonsidered  tooether. 

All  the  clauses  of  a  will  relating  to  the 
same  subject  must  be  eonsidered  together  in 
determining  the  testator's  intention. 

6.  Wills  <e=>60l(5),  612(3)— Devlso  held  to 
give  fee  In  personalty,  but  only  life  estate  In 
land. 

Under  a  will:  "I  give  and.  bequeath  all  of 
the  residue  of  my  real  and  personal  proper- 
ty to  A.  which  consists  of  a  farm  in  B.  coun- 
ty and  bank  stock  and  other  property.  She  is 
to  have  and  hold  said  farm  so  that  she  may 
never  be  without  a  home,  she  may  sell  the 
same,  but  if  she  does  so  she  and  the  purchaser 
will  be  required  to  revest  the  proceeds  at  the 
sale  of  same  in  other  real  estate,  to  be  held 
by  her  as  a  home,  it  being  my  purpose  to  se- 
cure for  her  in  real  estate  a  home  and  a  sup- 
port out  of  same,  so  long  as  she  lives,  at  her 
death  said  real  estate  shall  go  and  pass  to  any 
children  she  may  have  living  at  her  death  and 
she  shall  have  the  entire  use  and  income  from 
said  real  estate" — held  to  give  A.  the  fee  in 
the  personalty,  but  only  a  life  estate  in  the 
land,  with  remainder  to  her  children  who  might 
be  living  at  her  death. 

7.  Wills  is=3449— Presumption  of  Intestacy  only 
rule  of  construotlon. 

The  rale  that  when  a  will  is  made,  a  piv!- 
sumption  against  intestacy  is  indulged,  is  a  role 
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of  construction  only,  and  can  be  Inyoked  only 
to  aid  the  interpretation  of  a  will  where  the 
intention  of  the  teetator  is  conTeyed  in  uncer- 
tain and  ambiguous  terms,  and  has  no  place 
where  the  presumption  against  partial  intestacy 
is  overcome  by  the  plainly  expressed  intention 
of  the  testator  to  do  otherwise. 

8.  Wills  <&=36I6(4)— Remainder  over  where  life 
tenant  has  power  of  disposition  valid. 
Where  a  life  estate  only  is  given,  although 
with  a  power  of  disposition  in  the  life  tenant, 
a  limitation  over  of  such  of  the  devised  prop- 
erty as  should  remain  undisposed  of  at  the 
death  of  the  life  tenant  ie  valid. 

Appeal  from  Circuit  Court,  Boyle  Coant7. 

Action  by  Amelia  R.  Thurmond  against  Wil- 
liam Hunton  Tharmond.     Judgment  for  de- 
fendant, and  plaintiff  ai^keala.    Affirmed. 
Chas.  O.  Fox,  of  Danville,  for  aroellant 
Clarence  Wood,  of  Danville,  for  appellee. 

HUBT,  C.  X  The  appellant,  Amelia  R. 
Thurmond,  who  previous  to  her  marriage  was 
Amelia  I.  Robards,  sought  by  this  action  a 
constmction  of  the  last  will  and  testament  of 
her  mother,  Mary  D.  Robards,  and  therein 
insisted  that  under  the  terms  <^  the  will  she 
was  devised  the  fee  edmple  in  a  certain  farm, 
which  she  has  since  sold,  as  authorized  by 
the  will,  and  Invested  the  proceeds  in  the  pur- 
chase of  another  farm,  and  that  she  is  now 
owner  with  a  fee-simple  title  of  the  latter 
farm.  The  court  adjudged  that  the  will  de- 
vised to  her  a  life  estate  only  in  the  farm 
mentioned  in  the  will,  with  the  power  to  sell 
and  convey  same,  but  was  required  to  rein- 
vest the  proceeds  of  the  sale  In  other  real 
estate,  to  be  held  by  her  as  a  home,  upon  the 
same  terms  under  which  she  held  the  farm 
which  she  sold,  and  that  the  purchaser  from 
her  of  the  farm  was  required  to  see  that  the 
purchase  money  paid  by  him  was  so  applied, 
and  tliat  the  remainder  interest  in  the  farm 
was  owned  by  her  Infant  son,  William  Hun- 
ton Thurmond,  and  such  other  children  as 
may  be  hereafter  bom  to  her,  if  any,  but  if 
such  son  or  any  other  child,  which  may  here- 
after be  bom  to  her,  should  die  in  the  life- 
time of  the  mother,  his  or  their  interest 
would  be  defeated.  From  this  Judgment  she 
has  appealed,  and  the  one  question  for  deter- 
mination is  the  nature  of  the  estate  which 
was  devised  to  her  by  the  will. 

The  testatrix  after,  by  the  first  clause  of 
the  will,  having  directed  the  payment  of  any 
debt  which  she  might  owe,  and  her  funeral 
expenses,  made  a  disposition  of  her  pr(^>erty 
by  the  second  clause  of  the  will  which  is  as 
follows: 

"Item  second.  I  give  and  bequeath  all  of  the 
residue  of  my  real  and  personal  property  to  my 
beloved  daughter,  Amelia  I.  Robards,  which 
consists  of  a  farm  in  Boyle  county  and  bank 
stoclc  and  other  property.  She  is  to  hold  and 
have  said  farm,  so  that  she  may  never  be  with-  I 


out  a  home,  she  may  sell  the  same,  but  if  she 
does  so  she  and  the  purchaser  will  be  required 
to  revest  the  proceeds  at  the  sale  of  same  in 
other  real  estate,  to  be  held  by  her  as  a  home, 
it  being  my  purpose  to  secure  for  her  in  real 
estate  a  home  and  a  support  out  of  same,  so 
long  as  she  lives,  at  her  death  said  real  estate 
shall  go  and  pass  to  any  children  she  may  have 
living  at  her  death  and  she  shall  have  the  en- 
tire use  and  income  from  said  real  estate." 

The  remaining:  danse  of  the  will  provided 
for  the  api)olntment  of  an  executrix  and  noth- 
ing more. 

[1,2]  The  contentions  made  for  appellant 
are  that  the  first  sentence  of  the  second 
clause  of  the  will  devised  to  her  the  unquali- 
fled  fee  in  the  farm,  and  therefore  the  re- 
mainder of  the-  clause  is  to  be  regarded  as 
void,  because  it  is  an  attempt  to  qualify  the 
fee  and  to  lessen  the  estate  already  devised 
to  her,  and  also  contains  an  attempt  to  cre- 
ate a  limitaticHi  over  to  her  diildren  of  an  es- 
tate in  remainder,  when,  the  entire  estate 
having  been  devised  to  her,  there  was  noth- 
ing to  limit  over.  It  Is  also  contended  that 
the  clause  after  the  first  sentence  is  void,  be- 
cause it  Is  an  attempt  to  Impose  an  unreason- 
able restraint  upon  her  power  of  alienation 
of  the  fee  devised  to  her,  as  she  Is  by  the 
terms  of  the  clause  restrained  from  alienat- 
ing the  farm  during  her  entire  lifetime,  ex- 
cept for  the  purpose  of  reinvesting  the  pro- 
ceeds arising  from  a  sale  of  it  in  other  lands 
to  be  held  upon  the  same  terms.  There  could 
be  no  doubt  of  the  soundness  of  these  con- 
tentions. If  the  will  In  fact  devised  to  appel- 
lant the  land  in  fee  simple.  In  such  case 
there  could  be  no  estate  to  be  limited  over 
upon  a  fee  as  a  fee  simple  is  the  entire  estate, 
and  when  given  there  is  nothing  further  to 
be  given,  and  the  familiar  principle  that  a 
limitation  after  a  fee  simple  is  void  would 
control  the  construction  of  the  will,  rjios* 
Adm'r  t.  Clos,  118  S.  W.  980;  Williams  et 
al.  y.  Neal's  Guardian,  105  S.  W.  951 ;  Trus- 
tees, eta,  T.  Mize,  181  Ky.  667,  205  S.  W.  674, 
2  L.  R.  A.  1237;  NelSMi  et  al.  t.  Nelson's 
Ex'r,  140  Ky.  401,  131  S.  W,  187;  Barth  y. 
Barth,  38  S.  W.  5U,  18  Ky.  Law  Rep.  840; 
Becker  v.  Roth,  132  Ky.  429,  115  S.  W.  826; 
Radford  v.  Fidelity,  etc.,.  Co.,  185  Ky.  453, 
215  S.  W.  285;  Dills  v.  Adams,  43  S.  W.  680, 
19  Ky.  Law  R^.  1169;  Irvine  y.  Putnam, 
89  S.  W.  520,  28  Ky.  Law  Rep.  465.  Likewise 
if  appellant  was  devised  the  fee  in  the  land, 
she  might  properly  be  restrained  frcnn  alien- 
ating it  for  a  reasonable  period  of  tlmev  but 
an  attempt  to  restrain  Its  alienation  by  her 
during  her  entire  lifetime  would  be  an  vn- 
reasonable  restraint,  and  repugnant  to  the 
ownership  of  a  fee,  and  therefore  void. 
Harknesa  v.  Lisle,  132  Ky.  767,  117  S.  W.  264. 

[3]  The  above  principles  must  be  accepted 
as  sound  in  any  state  of  case  to  which  they 
are  applicable,  but  neither  are  applicable  If 
the  estate  devised  to  appellant  was  a  mere 
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life  estate  in  tbe  land,  Instead  of  a  fee,  as 
ocmtended.  The  qnestlon  which  arises  first  in 
every  case  is  whether  the  estate  devised  to 
tUe  first  taker  is  a  fee  or  a  life  estate,  and 
tills  most  first  be  determined  before  the  prin- 
ciples which  apply  can  be  invoked.  Plaggen- 
bors  et  aL  t.  Molendyk'a  Adm'r,  187  Ky.  509, 
219  S.  "W.  438.  This  determination  most  be 
made  fnMU  an  ascertainment  of  what  the 
maker  of  the  will  intended  up<xi  that  sabject, 
and  tbe  intention  of  the  maker  of  the  will 
can  be  ascertained  only  from  a  consideration 
of  the  entire  instmment.  All  mles  of  coo- 
stmctlon  must  give  way  to  this  primary  prin-- 
dple.  Adair  v.  Adair's  Tmstee,  99  S.  W.  926, 
SO  Ky.  Law  Rep.  867;  Howard  v.  CWe,  124 
Ky.  812,  100  S.  W.  226,  80  Ky.  Law  Rep. 
1027;  Driggs  T.  Flonkett,  105  S.  W.  976,  82 
Ky.  Law  Rep.  390;  Cook  v.  Hart,  135  Ky. 
6»,  117  8.  W.  367;  United  States,  etc.,  Co.  y. 
Donglas'  Tmstee,  134  Ky.  874,  120  S.  W.  328, 
20  Ann.  Cas.  993;  Barber's  Er'r  v.  Baldwin, 
138  Ky.  710,  128  S.  W.  1092;  James  C.  Mc- 
Penan  ft  Co.  v.  ndellty  Trnst  Co.,  140  Ky. 
636,  131  S.  W.  893;  Watklns  v.  Bennett,  170 
Ky.  400,  186  S.  W.  182;  Anderson  v.  Hall's 
Adm'r,  80  iKy.  91;  Bayless  v.  Prescott,  79 
Ky.  252 ;  Buschmeyer  t.  Klein,  139  Ky.  124, 
129  S.  W.  651:  Thackston  v.  Watson,  84  Ky. 
210;  Carroll  ▼.  Cave  HUl  Cemetery  Ca,  XTi 
Ky.  204,  189  8.  W.  186;  Hardin's  Bx'r  v. 
Hardin,  170  Ky.  740,  186  8.  W.  893;  Rad- 
ford V.  Fidelity,  etc.,  Co.,  186  Ky.  460,  216 
S.  W.  286. 

[4,  i]  In  construing  a  will  it  Is  likewise  Im- 
perative to  give  effect  to  every  part  of  it  and 
every  provision  of  it,  if  it  is  possible  to  do 
80.  Desklns  v.  WiUiamson,  106  S.  W.  258, 
32  Ky.  Law  Rep.  539;  Allen  v.  Allen,  108 
a  W.  250,  32  Ky.  Law  Rep.  1167;  Patrick 
T.  Patri<*,  135  Ky.  307,  122  S.  W.  159;  Dun- 
can V.  Berry's  Adm'r,  142  Ky.  178,  133  S.  W. 
1148;  Morse  v.  Cross,  17  B.  Mon.  735 ;  Coats' 
Ex'r  V.  L.  ft  N.  R.  R.  Co.,  92  Ky.  263,  17  S. 
W.  564,  13  Ky.  L*w  Rep.  567;  Peynado's 
Devisees  v.  Peynado's  Ex'r,  82  Ky.  6.  All 
the  clauses  of  a  will  relating  to  the  same 
subject  must  be  considered  together  in  de- 
termining the  testator's  intention.  Loy  v. 
McCUster,  141  Ky.  800,  133  S.  W.  960;  Dun- 
can v.  Bwiy,  supra.  How  much  more  imper- 
ative It  must  be  in  arriving  at  the  Intention 
of  a  testator  that  all  the  sentences  of  the 
same  clause  of  a  will  should  be  read  and  con- 
sidered together,  especially  where  there  is 
but  one  clause  of  tbe  will  which  relates  to 
the  subject  under  consideration,  and  the  lan- 
guage of  tbat  clause  relates  solely  to  the  dis- 
positimt  of  her  real  and  personal  property. 

[I]  With  the  above-seasoned  principles  in 
view,  we  conclude  that  the  testatrix  Intended 
to  devise  her  entire  personal  estate  to  appel- 
lant, absolutely  and  in  fee  simple.  She  ex- 
pressly says  so  In  the  first  sentence  of  tbe 
secmid  clause  of  her  will,  and  nowhere  under- 
takes to  limit  or  modify  the  devise.  By  the 
same  sentence.  If  it  stood  alone  and  without 


any  further  provisions  In  regard  to  the  es- 
tate devised  to  the  appellant,  there  would  be 
an  absolute  devise  in  fee  of  the  farm,  but 
the  testatrix  did  not  Intend  that  that  one 
sentence  should  contain  all  the  condltlmu 
and  limitations  of  the  gift.  She  immediately 
follows  the  first  sentence  in  the  same  clause 
with  language  by  which  she  explains  and  de- 
clares what  she  means  and  intends  by  the 
language  of  the  first  sentence.  If  she  intend- 
ed to  devise  the  fee  in  the  lands,  as  she  did 
her  personal  estate,  it  was  unnecessary  to 
say  more  than  was  said  In  the  first  sentmoe, 
but  what  immediately  folldws  Is  as  if  added 
by  way  of  proviso,  or  other  proper  method  of 
statement  by  which  to  describe  the  gift  she 
had  made,  and  surely  all  she  said  relating  to 
the  same  subject  and  in  the  same  clause  must 
be  considered  together.  Any  other  view 
would  be  repugnant  to  the  usual  and  cus- 
tomary manner  of  expressing  purposes  and 
Intentions  in  longfuage,  and  would  set  up  an 
arbitrary  rule  for  construction,  which  would 
as  often  defeat  the  intentions  of  a  testator 
as  it  would  give  them  effect.  By  the  remaind- 
er of  the  (Ause  the  testatrix  in  effect  says 
that  what  I  meant  and  Intended  by  what  1 
said  In  the  first  sentence,  so  far  as  it  relates 
to  the  farm,  is  that  the  appellant  shall  hold 
and  have  said  farm,  "and  shall  have  the  en- 
tire use  and  Income"  from  It,  "so  long  as  she 
lives,"  bat  "at  her  death  said  real  estate  shall 
go  and  pass  to  any  dilldren  she  may  have 
living  at  ber  death."  The  appellant  is  also 
empowered  to  sell  the  farm  and  convey  the 
title,  but  not  absolutely,  but  upon  condition 
that  the  proceeds  are  Invested  in  real  estate 
to  be  held  npon  the  same  terms,  and  the  pur- 
chaser must  look  to  the  application  of  the 
proceeds.  The  reasons  given  for  tbe  dispo- 
sition is  the  desire  of  the  testatrix  to  provide 
appellant  with  a  home  and  support  "as  long 
as  she  may  live,"  together  with  the  purpose 
that  at  the  death  of  a^ellant  the  land  should 
pass  to  such  children  as  die  might  then  have 
living.  To  accede  to  tbe  construction  con- 
tended for  by  appellant  would  necessarily  re- 
quire that  all  that  is  said  by  the  testatrix 
touching  her  intentions  In  regard  to  the  land 
should  be  ignored,  except  what  is  contained 
in  the  first  sentence,  which  she  uses.  We 
know  of  no  rule  which  would  justify  this,  un- 
less from  a  consideration  of  the  entire  wUl 
it  appeared  that  the  testatrix  intended  to  de- 
vise to  appellant  a  fee-simple  estate,  and  not 
a  life  or  lesser  estate.  When  all  of  the  sec- 
ond clause  Is  read  and  considered  together, 
and  the  effect  intended  Is  given  to  each  part 
of  It,  it  is  clear  that  the  appellant  vras  de- 
vised a  life  estate  only  in  the  farm,  with  re- 
mainder over  to  her  children  who  might  be 
living  at  the  time  of  ber  death. 

[7]  It  is  insisted  that.  If  it  U  held  tbat  tbe 
appellant  has  only  a  life  estate  in  the  farm, 
with  the  remainder  interest  limited  over  to 
such  children  as  she  nray  have  living  at  ber 
death,  the  interest  of  the  diild  or  children. 
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in  enjoyment,  depending  up<Mi  tbe  c(wtlngency 
of  their  outllTtng  the  mother,  in  the  event 
of  the  death  of  tbe  life  tenant  without  any 
children  thra  living  who  could  take  the  re- 
mainder there  would  l>e  a  failure  to  dispose 
of  the  entire  estate  by  the  will,  contrary  to 
the  presumption  Indulged  when  one  makes  a 
will,  and  for  such  reason  it  should  be  held 
that  a  fee  was  devised  to  the  first  taker,  un- 
der the  rule  that  the  law  favors  the  vesting 
of  estates,  and  when  a  will  is  made  a  pre- 
sumption against  Intestacy  Is  indulged,  and 
hence  when  a  will  is  susceptible  of  two  con- 
structions that  should  prevail  which  disposes 
of  the  entire  estate.  There  is  no  doubt  that 
such  principle  may  be  properly  invoked  where 
the  susceptibility  of  two  constructions  exists. 
Howard  v.  Cole,  124  Ky.  812,  100  S.  W.  225, 
30  Ky.  Law  Rep.  1027;  Wood  v.  Wood,  127 
Ky.  614.  106  S.  W.  226,  32  Ky.  Law  Rep,  408; 
Newcomb  v.  Fidelity  Trust  Co.,  108  8.  W. 
911,  S3  Ky.  Law  Rep.  41;  Deppen's  Trustee 
V.  Deppen,  132  Ky.  756,  117  S.  W.  352.  This 
rule,  however,  is  a  rule  of  construction  only, 
and  can  be  invoked  only  to  aid  the  interpre- 
tatlcm  of  a  will  where  the  inte#tlon  of  the 
testator  is  conveyed  in  uncertain  and  ambig- 
uous terms,  and  has  no  place  where  the  pre- 
sumption against  partial  Intestacy  is  over- 
come by  the  plainly  expressed  intention  of 
the  testator  to  do  otherwise,  as  exists  in  the 
will  under  ccmslderatlon,  or  is  necessarily 
implied  from  the  language  made  use  of. 
Walters  v.  Neafus,  136  Ky,  756,  125  8.  W. 
167 ;  Watklns'  Adm'r  v.  Watkins'  Bx'rs,  120 
8.  W.  841;  Thomas'  Eoc'x  v.  Thcanas'  Guar- 
dian, 110  &  W.  853,  33  Ky.  Law  Rep.  700; 
Hackney  v.  Tucker,  121  S.  W.  417.  There  is 
no  ground  upon  which  It  can  be  successfully 
contended  that  the  will  in  the  Instant  case  is 
susceptible  of  any  construction,  except  that 
it  gives  to  the  first  taker  a  life  estate  and  no 
more,  and  limits  the  remainder  Interest  over 
to  the  children  of  the  first  taker  who  may 
be  alive  at  her  death. 

[1]  The  estate  devised  to  appellant  being  a 
life  estate^  the  limitation  over  of  an  estate 
in  remainder  to  her  children  Is  a  valid  one. 
Where  a  life  estate  only  Is  given,  although 
with  a  power  of  disposition  in  the  life  ten- 
ant, a  limitation  over  of  such  of  the  devised 
property  as  should  remain  undisposed  of  at 
the  death  of  the  life  tenant  Is  valid.  Tbe 
principle  that  a  limitation  over  after  a  gift 
of  a  fee  simple  is  void,  but  that  a  limitation 
over  after  a  life  estate  is  valid,  la  illustrated 
in  its  various  applications,  not  only  by  the 
cases  heretofore  dted,  but  by  the  following: 
Phelps  V.  Stoner's  Adm'r,  184  Ky.  466,  212 
S.  W.  423 ;  Cwnmonwealth  v.  StoU's  Adm'r, 
132  Ky.  237,  114  S.  W.  279,  116  8.  W.  687; 
Clay  v.  Chenault,  108  Ky.  77,  55  8.  W.  729, 
21  Ky.  Law  Rep.  1485;  Dulaney  v.  Dulaney, 
79  S.  W.  195,  25  Ky.  Law  Rep.  1659;  Ball 
V.  Hancock's  Adm'r,  82  Ky.  107;  Mitchell  v. 
Campi)ell,  94  Ky.  347,  22  8.  W.  549,  15  Ky. 


Law  Bep.  168;  Moore  ▼.  Webb,  2  B.  Mon. 
282;  Lee  V.  Moore's  Ex'r,  83  S.  W.  911,  29 
Ky.  Law  Rep.  495;  McCullougb's  Adm'r  v. 
Anderson,  90  Ky.  126,  13  S.  W.  353,  11  K^. 
Law  Rep.  939,  7  L.  R.  A,  836;  Pedigo's  Ex'x 
V.  Botts,  89  S.  W.  164,  28  Ky.  Law  Rep.  196 ; 
Payne  v.  Johnson's  Bx'ra,  96  Ky.  175,  24  S. 
W.  288,  609, 16  Ky.  Law  Rep.  522.  Hence  tbe 
Itmltadon  over  In  the  instant  case  is  valid, 
and  it  is  unnecessary  to  determine  upon  this 
appeal  the  character  of  estate  taken  by  the 
remaindermeo,  but  suffice  It  to  aay  that  only 
such  children  of  the  life  tenant  as  may  be 
alive  at  her  death  will  be  capable  of  talcing 
the  remainder. 

The  Judgment  so  far  as  it  adjudges  that 
appellant  has  a  life  estate  only  in  the  farm 
with  the  power  to  aell  it  and  to  reinvest  the 
proceeds  in  other  real  estate,  under  the  con- 
ditions prescribed  by  the  will,  and  to  be  held 
upon  similar  terms,  is  therefore  affirmed. 


WOOD  V.  CORCORAN. 

(Court  of  Appeals  of  Kentucky.    Feb.   2S, 
1921.) 

1.  Wills  <3=»324(2,3)— No  difNrMioe  batween 
qaantum  of  testimony  nesessary  as  to  men- 
tal incapacity  and  undue  Influence. 

There  is  no  difference  between  tbe  quantum 
of  testimony  necessary  for  the  submission  to 
the  jury  in  a  will  contest  of  the  issue  of  men- 
tal capacity  of  the  testator  and  tbe  issue  of 
undue  influence,  and  it  cannot  be  said  that  the 
scintilla  rule  applies  to  one,  and  not  to  tbe 
other. 

2.  Wills  «=»4I— Isolated  facts  showing  testator 
eccentric  do  not  show  mental  Incapaolty. 

Occasional  and  isolated  tacts  concerning 
the  actions  and  conduct  of  the  testator  which 
prove  no  more  than  to  show  him  an  eccentric 
individual,  or  curious  and  queer  in  his  disposi- 
tion and  conduct,  and  acts  which  are  somewhat 
out  of  line  with  the  course  of  conduct  usually 
pursued  by  the  generality  of  mankind,  will  not 
of  themselves  be  sufficiedt  to  establish  mental 
incapacity. 

3.  Wills  <S=>324  (2)— Evidence  sufflolent  to  take 
question  of  mental  capacity  to  Jury. 

In  a  will  contest,  evidence  of  curious  and 
eccentric  acts  of  testatrix  held  sufficient  to  au- 
thorize submission  of  the  case  to  the  Jury  on 
the  issue  of  mental  capacity. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal  Common-Law  and  Equity  Divi- 
sion. 

Contest  of  will  by  Isabella  Wood  against 
James  P.  Corcoran,  administrator  of  the  es- 
tate of  Mary  J.  Reync^ds, .  deceased,  and 
others.  Judgmoit  for  contesteea,  and  contes- 
tant appeals.    Reversed,  with  directions. 
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Myen  &  Howard,  of  Oovlngton,  for  appel- 
tent. 

Manrloe  h.  Qalvlii,  of  CXncinnatl,  Gblo,  and 
John  T.  Mnrphy  and  Wm.  A.  Bjvan,  both  of 
Covlngt<»,  for  anwUeea. 


THOMAS,  J.  The  appellant,  laabella 
Wood,  &  distant  relattve  of  Mary  J.  Reyn- 
olds, deceased,  prosecuted  an  appeal  to  &o 
Kenton  drcnlt  court  from  a  Judgment  of  the 
Kenton  county  court  probatlntr  the  will  of 
the  decedent,  seeking  a  reversal  of  the  pro- 
bate Judgment  upon  the  sole  ground  that  the 
testatrix,  at  the  time  of  the  execution  of  her 
«-ill  (January  16, 1911)  and  at  the  time  of  the 
execution  of  the  codldl  thereto  (September 
6,  IMS),  was  of  such  unsoundness  of  mind 
as  incapacitated  her  In  law  to  execute  either 
of  them.  The  contestees,  ccmslstlng  of  the 
administrator  with  the  will  annexed  (the 
nominated  executrix  refusing  to  <inalUy)  and 
the  devisees  therein,  d«iled  the  grounds  of 
contest,  and  the  court  at  the  conclusion  of 
all  the  evidence  sustained  their  motion  for  a 
peremptory  Instruction  directing  a  verdict 
sustaining  the  win  and  the  codicil,  and  upon 
the  verdict  returned  In  accordance  therewith 
Judgment  was  rendered,  to  reverse  which 
contestant  prosecutes  this  appeal. 

[1]  It  will  thus  be  seen  that  the  principal 
question  for  determlnatioik  Is  one  of  fact, 
which  must  be  served  from  the  testimony 
Introduced  and  an  application  of  the  law  as 
announced  by  this  court  relating  to  testamen- 
tary capacity  to  the  facts.  An  examination 
of  the  casea  from  this  court  Involving  will 
contests  upon  this  and  other  grounds  (upon 
some  of  the  most  recent  of  whldb  the  court 
based  its  Judgment,  and  which  we  will  here- 
after refer  to)  will  demonstrate  that  In  the 
main  each  case  must  depend  upon  its  own 
peculiar  tacts  as  disclosed  by  the  testimony, 
and,  as  we  construe  the  cases,  there  Is  no  dif- 
ference between  the  quantum  of  testimony 
necessary  for  the  submission  of  the  case  to 
the  Jury  pf  the  issue  of  mental  capacity  of 
the  testator  and  the  issue  of  undue  influence, 
as  was  held  by  the  trial  court.  It  concluded 
that  in  the  later  opinions  of  this  court  it  was 
held  that  the  rule  commonly  known  as  the 
"scintilla  mie"  did  not  apply  to  the  issue  of 
mental  capacity  of  the  testator,  but  did  ap- 
ply to  that  of  undue  Influence.  We  find  no 
such  distinction  In  our  opinion;  but  tbero 
has  been  a  marked  tendency  of  late  in  will 
contests,  atf  well  as  in  other  cases,  to  modify 
the  scintilla  rule,  as  It  has  sometimes  been 
applied  In  former  cases,  so  as  'to  enlarge  the 
quantom  of  evidence  necessary  to  create  It, 
and  to  narrow  the  dlfterence  between  that 
evidence  and  that  deemed  necessary  to  save 
a  verdict  from  attack  upon  the  ground  that  it 
is  flagrantly  against  the  evidence,  and  to  bring 
the  two  nearer  together,  in  other  words, 
this  court  haa  In  recent  years  approach- 
ed toward  the  conclusl(Mi  (not  yet  adopt- 
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ed)  that  ttaare  U  bo  logical  reason  for  sub- 
mittiiig  a  caae  to  ttM  Jni7>  oader  the  doctrine 
of  the  scintilla  rule  when  a  verdict  support- 
ed only  by  a  scintilla  of  evideaoe  would  be 
set  aalda  a«  flagrantly  against  the  testimimy. 
Casea  pointing  In  that  direction  are  Crump 
T.  Chonault,  164  Ky.  187, 156  8.  W.  1053,  Poll 
V.  Patterson,  178  Ky.  22, 198  S.  W.  567,  Lang- 
ford'B  Bx'r  T.  MUes,  188  Ky.  S15,  226  S.  W. 
2M6,  and  others  referred  to  therein.  It  is 
only  to  this  extent  haa  there  been  any  mod- 
ification of  the  practice  in  the  particulars 
referred  to.  The  later  cases  cited  by  coun- 
sel, and  which  it  is  said  controlled  the  trial 
court  in  rendering  the  Judgment  appealed 
from,  are  Cedl'a  Bx'rs  v.  Anhler,  176  Ky. 
198,  196  8.  W.  887,  Schrodfs  Kx*r  v.  Schrodt, 
181  Ky.  174,  208  S.  W.  1051,  BaUey  v. 
Bailey,  184  Ky.  466,  212  S.  W.  696,  and 
Trustees  of  Epworth  Memorial  Methodist 
Church  V.  Overman,  186  Ky.  773,  216  S.  W. 
942.  To  these  may  be  added  the  sUll  later 
one  of  Jiangford  v.  Miles,  supra.  It  was,  in 
substance,  held  In  those  cases  that,  where  a 
will  was  rational  and  equitable  upon  Its  face, 
the  burden  was  upon  the  contestants  to  estab- 
lish the  grounds  of  contest,  Including  that  of 
mental  incapacity,  and  that  such  burden  was 
not  discharged  by  the  introduction  of  evi- 
dence wanting  in  substance  and  relevant  con- 
sequence, and  which  consisted  only  in  vague, 
uncertain,  or  Irrelevant  matter  not  carrying 
the  quality  of  i»oof  nor  having  fitness  to  In- 
duce conviction,  and,  further,  that  the  opin- 
ions as  to  the  mental  capacity  of  the  testator 
of  nonexpert  witnesses  alone,  in  the  absence 
of  facts  supporting  such  opinions,  would  not 
authorize  a  sulmiisslon  of  that  issue  to  the 
jury,  nor  would  facts  of  the  nonprobaUve  na- 
ture, as  above  indicated  and  upon  which  the 
<q;>lnlons  of  the  nonexpert  witnesses  were 
based,  authorize  such  submission. 

[2]  A  reading  of  the  cases  above  cited  and 
those  referred  to  therein  will  show  that  this 
court  has  consist^itly  held  that  occasional 
and  isolated  facts  concerning  the  actions  and 
conduct  of  the  testator,  which  prove  no  more 
than  to  show  him  an  eccentric  Individual,  or 
one  curious  and  queer  in  bis  disposition  and 
conduct,  or  whose  actions  may  be  somewhat 
out  of  line  with  the  course  of  conduct  usually 
pursued  by  the  generality  of  mankind,  will 
not,  of  themselves,  be  sufficient  to  establish 
mental  Incapacity;  but  it  has  never  be«i  held 
that,  where  the  proven  acts  are  so  far  afield 
and  constitute  such  a  wide  departure  from 
the  usual  course  of  conduct  of  normal  Indi- 
viduals as  to  Indicate  a  derangement  of  mind, 
the  coae  should  be  taken  from  the  Jury,  al- 
though tlie  witnesses  testifying  to  the  facta 
were  nonexperts,  and  their  opinions  based 
upon  such  facts  were  the  only  opinions  prov- 
en In  the  case.  In  some  of  the  cases  referred 
to  opinions  were  ventured  by  the  wltnessca, 
but  neither  they  nor  any  other  witnesses  tes- 
tified to  any  Irrational  act  or  conduct  on  the 
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part  6t  the  teatiitor;  wbUe  In  otIieTS  of  tbem 
It  waa  held  that  tlie  supposed  lrratl(»al  acts 
or  cxinduct  testified  to  were  not  soch,  becanse 
they  did  not  show  a  snfflcient  departure  from 
rational  conduct  to  authorize  a  finding  ot 
mental  Incapacity. 

In  this  case  the  testatrix  was  78  or  79 
years  of  age  when  she  executed  the  will  and 
about  83  years  of  age  when  she  added  the 
codicil.  She  was  bom  in  Ireland,  and  moved 
to  this  country  while  quite  young  and  mar- 
ried In  this  country,  her  husband  dying  some 
18  or  20  years  before  her  death.  BYom  that 
time  on  she  largely  lived  the  life  of  a  recluse, 
occupying  some  prc^terty  left  to  her,  perhaps 
by  her  husband,  located  in  Covington.  She 
had  no  children  nor  relatives,  except  appel- 
lant and  her  daughter  and  the  latter's  chil- 
dren. Testatrix  seems  to  have  been  consid- 
erably attached  to  the  appellant  and  her 
daughter,  both  of  whran  were  widows,  and 
frequently  visited  them  at  their  home  in  On- 
cinnati,  Ohio.  In  1914  testatrix  suffered  a 
stroke  of  paralysis  and  was  carried  to  a  hos- 
pital in  Covington,  Ky.,  where  she  remained 
nine  weeks.  Immediately  appellant's  daugh- 
ter went  to  nurse  her,  and  did  so  until  the 
expiration  of  the  nine  weeks*  confinement, 
when  testatrix  was  moved  to  the  home  of  ap- 
pellant and  her  daughter  in  Cincinnati, 
where  she  lived  some  18  months,  when  all  of 
them  removed  to  the  property  of  testatrix  in 
Covington,  which  they  jointly  occupied  till 
the  latter's  death  In  1918.  The  testatrix  was 
practically  helpless  after  the  stroke  of  pa- 
ralysis and  had  to  be  tenderly  cared  for  con- 
stantly thereafter,  ail  of  which  services  were 
cheerfull:[_  rendered  by  appellant  and  her 
daughter. 

The  will  devised  to  appellant's  dau^ter 
$500,  and  the  codicil  gave  the  daughter  the 
right  to  occupy  free  of  rent  the  house  where 
testatrix  died  for  a  tend  of  tliree  years  aft- 
er her  death.  The  aiv^ant  was  given  in 
the  will  only  |1,  and  the  remainder  of  the 
property,  aftM  the  payment  of  funeral  ex- 
penses and  debts,  was  devised  to  charitable 
purposes. 

[3]  Without  stating  in  detail  the  testimony 
of  the  witnesses  for  appellant,  it  Is  sufficient 
to  say  that  some  seven  or  eight  of  them  (not 
including  interested  parties)  testified  in  sub- 
stance and  without  contradiction  that  the 
testatrix  was  penurious,  curious,  and  exceed- 
ingly eccentric;  that  she  was  very  much  of 
.a  recluse,  scarcely  ever  leaving  home,  and 
was  exceedingly  slovenly  In  her  dress,  on 
some  occasions  going  upon  the  streets  with 
her  clothing  wrong  side  out;  that  prior  to, 
at  the  time  of,  and  succeeding  the  execution 
ot  the  will  she  almost  constantly  was  en- 
gaged in  the  most  unnatural  conduct,  crying, 
giggling,  singing,  and  dancing  by  herself  and 
while  alone  in  her  room,  and  also  in  the  back 
yard  of  her  premises  In  the  daytime;  and 
that  these  different  varieties  of  acts  and  con- 


fdnct  f<riIowed  each  other  in  rapid  Bncoesslon 
and  would  frequently  be  accompanied  with 
loud  laughter  on  her  part  She  was  seen  by 
a  witness  sitting  on  her  front  porch  late  at 
night  dressed  in  her  nigbt  robes  with  the 
thermometer  around  sero.  They  all  testify 
that  in  her  conversation  she  would  frequent- 
ly lose  the  subject  and  go  to  another  one, 
thereby  talking  very  dlscminectedly.  In  re- 
turn for  a  favor,  she  carried  on  one  occasion 
to  a  neighbor  a  dish  consisting  of  stewed  po- 
tato pealings  and  lemon  rinds;  and  she  told 
some  of  the  witnesses  when  her  eyesight  be- 
gan to  fail  that  her  eyes  were  filled  with 
little  devils,  and  at  least  one  time  she  was 
seen  praying  and  singing  to  the  dock  in  her 
room.  She  was  Indifferent  about  the  charac- 
ter of  clothing  she  wore.  According  to  some 
of  the  witnesses,  she  would  wear  heavy  cloth- 
ing in  the  summer  time  and  light  ones  in  the 
winter  time.  In  papering  one  of  the  rooms 
of  her  house  she  put  (me  kind  of  paper  on 
one  wall  and  another  kind  on  the  other  one. 
Some  <^  the  witnesses  furthermore  testified 
that  for  at  least  some  years  prior  to  the  ex- 
ecution of  the  will  the  testatrix  had  a  blank, 
imbecile  look  on  her  face,  which  they  were 
unable  to  describe,  but  which  tb^  pictured  in 
such  a  way  as  to  carry  conviction,  provided 
the  witness  was  telling  the  truth.  Other  acts 
of  cmiduct  equally  as  far  removed  from  that 
of  an  nndoobtedly  rational  person  are  testi- 
fied to,  and  while,  perliaps,  a  single  instance 
of  the  happening  of  either  of  them  might  not 
be  sufficient  to  upheld  a  verdict  setting  aside 
Uie  will,  we  are  by  no  means  prepared  to  say 
that  all  of  than,  consld««d  together,  irlth 
some  of  them  so  frequoitly  engaged  in  a*  to 
show  an  almost  constant  practice  of  the  tes- 
tatrix, did  not  constitute  suffidept  evidence 
of  mental  unsoundness  to  submit  that  issue  to 
the  Jury,  or  to  uphold  a  verdict  .sustaining 
that  ground  of  contest.  It  Is  true  that  the 
draftsman  of  the  will,  a  physician,  the  wit- 
nesses to  the  will,  and  some  others  stated,  in 
substance,  that  while  the  testatrix  was  curi- 
ous, queer,  and  eccentric,  they  regarded  her 
mind  as  strong  as  it  had  always  been,  and 
that,  according  to  their  opinions,  she  pos- 
sessed testamentary  capacity.  About  these 
witnesses  it  may  be  said,  however,  that  they 
were  very  infrequently  with  or  about  her, 
while  the  witnesses  testifying  for  appellant, 
as  above  indicated,  were  her  near  neighbors 
and  associates,  smne  of  them  living  in  the 
same  house  with  her,  while  others  resided 
in  an  apartment  adjoining  hers.  But,  be  this 
as  it  may,  the  question  before  us  Is  whether 
there  was  sufficient  testimcmy  to  authorize  a 
submission  of  the  case  to  the  Jury,  and  we 
entertain  no  doubt  but  that  the  answer 
should  be  in  the  affirmative. 

It  results,  therefore,  that  the  Judgment 
should  be  and  it  is  reversed,  with  directions 
to  grant  a  new  trial  and  for  proceedings  con- 
sistent with  this  opinion. 
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the  driver  of  the  «ar  and  a  third  party,  the  neg- 
ligence of  the  driver  is  not  imputable  to  the 
guest,  and  a  recovery  may  be  haid  against  both 
the  driver  and  the  third  party. 


1, 


VEACH'S  ADM'R  v.  LOUISVILLE  ft 
I.  RY,  CO. 

(Conrt  of  Appeals'  of  Kentucky.    March 
1921.) 

1.  Railmadt  «=33 1 6  (3)— Operating  street  oar 
at  25  miles  an  hour  across  dangerous  crossing 
with  only  sUtutory  signal  and  electric  ball 
held  negligence. 

Where  interurban  tracks,  at  the  crossing 
of  a  much-traveled  highway,  were  parallel  with 
steam  railroad  tracks,  botii  of  which  emerged 
from  a  cut,  and  the  bank  was  left  standing  be> 
tween  them  so  that  an  automobile  driver  ap- 
proaching the  interurban  tracks  from  across 
the  railroad  tracks  could  not  see  a  car  until 
he  was  within  5  or  6  feet  of  the  track,  the 
sounding  of  the  regular  crossing  signals  and 
of  an  electric  alarm  bell,  which  might  have 
been  mistaken  for  the  railroad  crossing  bell,  is 
not  sufiBcient  precaution,  and  it  was  negligence 
to  operate  an  interurban  car  over  that  crossing 
at  a  speed  of  from  20  to  26  miles  per  hour, 
without  other  precautions  to  protect  travelers 
on  the  highway. 

2.  Evldenoe  «=>27I(I8)— Inoome  tax  roturn 
inadmissible  to  prove  aarnlng  oapaoity  of  da- 
eecsed. 

In  an  action  by  an  administrator  to  recover 
damages  for  his  intestate's  death,  a  sworn  in- 
come tax  return,  made  by  intestate  to  the  fed- 
eral government,  is  incompetent  as  a  self- 
serving  declaration  as  evidence  of  the  earning 
capacity  of  intestate,  though  It  was  to  intes- 
tate's interest  in  making  return  to  state  her 
ioeome  as  small  as  possible. 

3.  Evitfenoe  «s>27l(l6)  —  Solf-servlng  deda- 
ration,  inoompetent  for  Intestate,  is  incom- 
petent  for   administrator. 

No  self-serving  declaration  of  an  intestate 
is  competent  when  offered  in  favor  of  her  ad- 
ministrator in  an  action  for  her  death  which 
would  not  have  been  competent  if  offered  by 
her  had  she  been  living. 

4.  Appeal  and  error  <&=>I068( I)— Erroneous  In- 
struction as  to  negligence  not  prejudicial  to 
plaintiff,  reoovering  small  verdict 

An  erroneous  instruction  as  to  the  negli- 
gent operation  of  an  interurban  car  which  killed 
plaintiff's  intestate  is  not  prejudicial  to  plain- 
tiff, where  the  jury  rendered  a  verdict  for  him, 
'  thereby  finding  defendant  was  negligent,  though 
the  verdict  was  for  only  a  small  amount, 

5.  New  trial  «=»75(5)— Not  granted  In  aotlon 
for  death  for  smallnaes  of  verdict. 

Under  C^v.  Code  Prac.  |  841,  forbidding  a 
Dew  trial  on  account  of  the  smallness  of  dam- 
ages for  personal  injury  in  which  the  damages 
equal  the  actual  pecuniary  injury  sustained. 
no  new  trial  can  be  granted  on  account  of  the 
smallness  of  the  damages  awarded  in  an  action 
for  pain  and  suffering,  loss  of  earning  power, 
or  loss  to  the  estate  by  the  death  of  plain- 
tiff's intestate. 

<.  Negligence  €=>93(l)  — Contribotory   negli- 
gence of  automobile  driver  not  Imputed  to 
guest. 
In  cases  where  a  guest  in  an  automobile 

is  killed  through  the  concurring  negligence  of 


7.  Appeal    and    error    «=>l068(l)-^ErroBeaus 
Instruction    on    contributory    negligenoe    not 
prejutfloial  to  suooeesfnl  plaintiff. 
An  erroneous  instruction  on  the  imputation 
of  contributory   negligence  by   a   driver   to   a 
guest  in  his   automobile  is  not  prejudicial  to 
the  guest's  administrator  in  suit  for  her  death, 
where  the  jury  rendered  a  verdict  for  the  ad- 
ministrator, though  for  only  a  small  amount. 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Eatherlne  Yeach's  administra- 
tor against  the  LoulsTille  &  Interurban  Rail- 
way Company.  Judgment  for  the  plaintltf 
for  an  insuffldent  sum,  and  plaintiff  appeals. 
Affirmed. 

Beckham  ft  Gilbert,  of  ShelbyvUle,  for  ap- 
pellant. 

Willis,  Todd  &  Bond,  of  ShdbyrlUe,  Cor 
appellee. 

SAMPSON,  J.     One  bright  sunshiny  day 
In  May,  1918,  while  Katharine  Veach  was, 
with  others,  riding  as  a  guest  In  an  automo- 
bile from  liOulsvUle  Ih  the  direction  of  Shel- 
byvUle, Ky.,  the  machine  was  struck  by  an 
interurban  electric  car  of  appellee,  Louisville 
&  Interurban  Hallway  Company,  and  all  Ave 
of   the   occupants   of  the  automobile  killed 
and    the  machine    completely    demolished.  - 
This  action  was  bronght  by  the  adminlstra- . 
tor  of  Katherlne  Veach  against  the  Louisville 
&  Interurban  Railway  Company,  to  recover 
damages  for  her  death  In  the  sum  of  $25,000,  . 
but  a  trial  resulted  In  a  verdict  and  Judg-. 
meht  In  favor  of  the  administrator,  and  the 
plaintiff  appeals.     The  railway  company  la 
insisting  on  an  affirmance  of  the  judgment. 

The  accident  happened  at  a  grade  crossing 
at  Bonlta,  a  small  station  on. the  interurban 
line  near  SimpsonviUe,  on  the  main  highway 
leading  from  Louisville  to  Shelbyville,  Frank- 
fort, and  Lexlugton. 

The  tracks  of  the  Louisville  ft  Nashville 
Railroad  Company  and  that  of  the  appellee 
Louisville  &  Interurban  Railway  Company 
parallel  (me  another  for  some  distance  along 
near  the  place  of  the  accident,  and  are  only 
about  80  feet  apart.  So  in  travelling  the 
highway  In  an  automobile  from  Louisville  in 
the  direction  of  ShdbyrlUe  the  Louisville 
&  Nashville  tracks  are  first  crossed  at  grade, 
and  then  In  about  80  feet  the  tracks  of  the 
Interurban  line  are  reached  and  crossed. 

On  the  southeast  side  of  the  highway  the 
tracks  of  both  railroads  lay  In  a  deep  cot, 
and  between  them  the  dirt  and  rock  is  left 
In  Its  original  condition,  forming  a  high  em- 
bankment, on  whldi  at  the  time  of  the  acci- 
dent weeds  and  grass  several  feet  high  was  . 
groiwing.     This   embankment   obstructs   the 
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▼lew  of  occupants  of  antomoblles  traveUns 
towards  Shdbyvllle  on  the  highway,  so  that 
It  is  impossible  for  them  to  see  an  approach- 
ing west-bound  car  on  the  Interurban  tracks 
until  within'  S  or  6  feet  of  the  tracks. 

The  aatomobUe  was  traveling  at  about  10 
or  12  miles  an  hoar  at  the  time  It  came  in 
omtact  with  the  Interarfoan,  while  the  in- 
terurban was  going  from  20  to  25  miles  per 
hour.  It  Is  shown  In  evidence  that  the  mo- 
torman  in  charge  of  the  Interurban  car,  on 
account  of  the  embankment,  did  not  and 
could  not  see  the  approach  of  the  automobile 
to  the  crossing,  until  within  about  6  feet  of 
it  Thus  It  will  be  seen  that  this  was,  at  the 
time  of  the  accident,  one  of  the  most  dan- 
gerous crossings  to  be  found,  and  as  the  con- 
ditions above  described  had  obtained  for  sev- 
eral years,  and  as  other  accidents  had  hap- 
pened at  this  crossing,  the  interurban  com- 
pany must  be  presumed  to  have  Imown  of  its 
unusually  dangerous  condition,  for  it  was  a 
veritable  deathtrap. 

In  the  record  are  several  photographs 
which  show  the  tracks  and  highway  at  and 
near  the  crossing,  and  the  scrap  heap  that 
was  made  of  the  automobile.  Aijlde  from 
the  motorman  and  others  on  the  Interurban 
car  there  was  only  one  or  two  other  persons 
who  witnessed  the  accident  living  at  the  time 
of  the  trial  to  tell  the  story.  Just  when,  if 
ever,  the  occupants  of  the  autMnoblle,  or  any 
of  them,  saw  the  approaching  Interurban 
car,  is  not  known,  but  it  conclusively  ap- 
pears in  evidence  that  one  in  an  automobile 
on  the  liighway,  as  were  they,  could  not  see 
on  to  the  tracks  of  the  interurban  to  the 
southeast  from  whidh  the  car  came  until 
within  al>out  5  or  6  feet  of  said  tracks. 

The  motorman  and  others  testified  that 
the  statutory  crossing  signals  were  given  by 
the  Interurban  car,  and  that  a  station  signal 
was  also  given.  Other  witnesses  testified 
that  there  was  an  electric  signal  bell  at  the 
crossing,  which  was  ringing  at  the  time  of 
the  accident  as  well  as  after  the  collision. 
There  was  at  the  crossing  the  usual  cross- 
arm  signpost,  indicating  a  railroad  crossing, 
but  the  evidence  shows  tliat  this  post  was  not 
very  conspicuously  located,  and  the  lettering 
thereon  was  old  and  rather  dim.  There  was 
also  such  a  cross-arm  post  and  electric  sig- 
nal l>ell  at  the  Louisville  ft  Nashville  cross- 
ing near  by,  and  this  It  is  contended  by  the 
administrator  misled  and  confused  persons 
who  were  strangers  in  that  part  of  the  coun- 
try, as  were  decedent  and  her  companions, 
into  believing  that  any  signal  bell,  if  any 
was  seen  or  heard,  was  one  at  the  crossing 
over  which  they  had  just  passed,  and  not  at 
the  crossing  they  were  approaching. 

[11  Without  going  into  greater  detailed  de- 
scription of  the  place  of  the  accident  and  the 
dangers  incident  to  travelers  on  the  highway 
crossing.  It  will  be  sufficient  to  say  that  the 
crossing  was  so  unusually  dangerous  as  to 


require  of  the  Interurban  Railway  Company 
and  its  employees  in  charge  of  its  oars  pass- 
ing over  this  crossing  the  eserdse  of  Increased 
care  commensurate  with  the  imown  danger. 
It  was  not  sufficient  for  the  motorman  to 
give  only  the  statutory  signals  provided  for 
ordinary  road  crossings,  nor  were  such  sig- 
nals and  a  station  signal  sufficient  at  this 
crossing  to  relieve  the  company  of  liability 
for  such  an  accident  Ordinarily  prudent 
persons,  operating  trains  over  a  highway 
crossing  like  this,  where  from  300  to  600  au- 
tomobiles pass  every  day  and  scores  of  other 
vehicles  and  people  on  horseback  and  foot 
travel  each  24  hours,  would  not  run  at  a  rate 
of  20  to  25  miles  per  hour  onto  such  a  cross- 
ing, the  approach  to  which  could  not  be  seen 
more  than  5  or  0  feet  on  either  side,  relying 
alone  upon  the  ordinary  statutory  signals, 
but  would  employ  other  signals  or  precau- 
tionary measures  to  protect  those  who  might 
reasonably  be  exx>ected  to  be  npon  or  sudden- 
ly come  upon  the  highway  crossing.  Such 
disregard  for  the  life  and  limbs  of  other  hu- 
man beings  is  not  common  among  ordinary 
mortals,  and  operators  of  a  train  who  run  It 
upon  such  an  unusually  dangerous  and  fre- 
quented highway  crossing  at  a  high  rate  of 
speed  are  not  exercising  ordinary  care,  less 
than  which  renders  them  and  the  company 
liable  for  the  injury  done,  unless  saved  by 
the  contributory  negligence  of  the  one  ln> 
Jured. 

The  administrator  of  Kattaerlne  Veacb 
asks  a  reversal  npon  three  grounds: 

(1)  Error  of  the  trial  court  in  limiting  evi- 
dence as  to  the  earning  capacity  of  the  de- 
cedent 

(2)  Erroneous  and  prejudicial  instructions 
to  the  Jury. 

(3)  Diminutive,  inadequate,  and  insufficient 
award  of  damages. 

[2, 3]  The  administrator  was  allowed  to 
prove  tliat  Miss  Veach,  a  woman  of  50  years 
of  age,  had  a  business  both  at  Chautauqua,  N. 
T.,  and  at  St  Petersburg,  Fla.,  from  which 
she  earned  about  $4,000  per  year,  but  the 
court  refused  to  allow  the  witnesses  to  tes- 
tify as  to  her  earning  capacity,  as  shown  by 
a  copy  of  a  verified  Income  tax  report  made 
out  by  decedent  only  a  short  time  before  her 
death.  This  was  not  oror.  The  report  was 
not  competent  evidence  in  her  favor,  although 
made  to  the  government  for  the  purpose  of 
fixing  the  amount  of  her  income  tax,  which 
said  statement,  it  is  said,  made  as  small  as 
possible,  would  have  been  against  her  interest 
in  this  case.  Her  written  verified  statement 
could  not  have  become  evidence  in  her  favor. 
There  were  many  other  ways  by  which  the 
administrator  could  have  shown  the  earning 
capacity  of  his  decedent,  but,  having  been  al- 
lowed to  show  that  she  earned  $4,000  the 
year  before  and  bad  a  regular  business,  we 
cannot  agree  with  counsel  for  appellant  that 
the  smalluess  of  the  verdict  is  directly  or  at 
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■n  traceable  to  tbe  fiaOore  of  the  trial  court 
to  admit  the  Income  tax  report  as  evidence. 
No  aelf-servlng  declaration  or  statement  of 
Misa  Veach  was  competent,  when  offered  In 
favor  of  her  administrator  In  this  action, 
wtaldb  wonld  not  have  been  competent  If  of- 
fered by  her  had  she  been  llTlng.  Jackson 
Baptist  Church  v.  Combs,  130  Ky.  256,  IIS  B. 
W.  119. 

^  Complaint  Is  made  that  Instmctlon  Na 
1  Is  erroneous  because  it  specifically  men- 
tlona  the  electric  crossing  bdl  in  the  f  oUow- 
IngsSentence: 

"And  if  the  jnry  believe  from  the  evidence 
that  this  crossing  wag  over  a  much-traveled 
thoroughfare,  and  becanse  of  its  location  and 
•nrrotmdings  nnnBoally  dangerons  to  traTders, 
and  that  the  sounding  of  the  whistle  and  ringinc 
of  the  bell  and  the  ringing  of  the  electric  bell 
stationed  at  the  crossing  was  not  reasonably 
snffident  to  give  reasonable  notice  of  the  ap- 
proach of  the  ear  to  the  crossing,  and  the  de- 
fendant knew  title,  or  by  the  exercise  of  ordi- 
nary care  could  have  knotvn  it,  then  it  was  the 
farther  duty  of  tiie  defendant,  and  its  servants 
in  diarge  of  the  electric  car  at  the  time,  to  nae 
snch  means  to  prevent  injury  to  travelers  at 
said  crossing  as  tn  the  exercise  of  ordinary 
jndgment  might  be  considered  necessary  by 
ordinarily  pradent  persons  operating  the  elec- 
tric car." 

The  instmctlon  wonld  have  been  better  had 
It  followed  the  nsnal  form  and  told  the  Jury 
that,  if  It  believed  from  the  evidence  that 
tbe  crossing  was  especially  dangerous,  and 
that  tlie  signal  from  the  car  hell  and  whistle 
was  not  reasonably  saffldent  under  the  dr- 
cnmstancea  to  warn  travelers,  then  it  was 
the  duty  of  the  defendant's  servants  In 
charge  of  the  car  to  nae  such  other  means  to 
give  warning  of  its  approach  as  an  ordinarily 
prndoit  x>ersaD  oiieratlng  such  a  car  would 
have  adopted  under  like  drcnmstances.  O. 
&  O.  R.  B.  Co.  V.  Onnter,  108  Ky.  S62,  66  8. 
W.  627,  21  Ky.  Law  Rep,  1803;  &,  N.  O.  & 
T.  P.  By.  Co.  V.  Champ,  104  S.  W.  988,  31 
Ky.  Law  Bep.  1054.  We  have  condemned  In- 
structions which  have  singled  out  and  called 
attention  to  particular  evidence,  espedally 
bells  like  the  one  at  this  crossing,  but  this 
was  under  somewhat  different  circumstances. 
C.  &  O.  R.  E,  Co.  V.  Bland,  171  Ky.  430,  188 
8.  W.  498. 

[4,  {]  In  this  case  the  appellant  recovered 
a  verdict  nnder  instruction  No.  1,  from  which 
we  have  quoted,  showing  that  the  Jury  was 


not  In  any  way  obstructed  In  ttielr  finding  of 
fact  In  favor  of  plaintiff,  appellant  here,  for 
It  coTild  have  returned  no  verdict  for  appel- 
lant if  It  had  not  first  found  that  the  rail- 
way company  was  guilty  of  negligence,  and 
that  Miss  Veach  was  not  guilty  of  snch  con- 
tributory negligence  as  but  for  which  she 
would  not  have  come  to  her  death.  Having 
found  these  facts,  it  only  remained  for  tbe 
jury  to  fix  the  amount  of  the  award  of  dam- 
ages. This  was  not  done  under  instruction 
No.  1,  of  which  complaint  is  made.  The 
amount  of  the  verdict  is  very  small,  and  we 
are  unable  to  account  for  this,  but  this  was  a 
matter  wholly  within  the  discretion  of  the 
Jury.    Under  Civil  Code,  |  841,  whldi  reads: 

"A  new  trial  shall  not  be  granted  on  account 
of  tbe  smallness  of  damages  in  an  action  for 
an  injury  to  the  person  or  reputation,  or  In 
any  other  action  in  which  the  damages  equal 
to  actual  pecuniary  Injury  sustained;  nor  shall 
more  than  two  new  trials  be  granted  to  a  party 
upon  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence" 

^fhls  court  is  without  power  to  reverse  a 
Jndgment  for  smallness  of  damagea 

Where  only  general  damages,  as  In  this 
case,  are  sought,  as  for  pain  and  suffering, 
loc8  of  earning  power,  or  loss  to  estate  by 
destmctlon  of  power  to  earn  money,  no  new 
trial  can  or  will  be  granted  on  account  of 
the  diminutlveness  of  the  damages  awarded. 
Taylor  v.  Howser,  12  Bush,  465;  Rossi  v. 
JeweU  Jelllco  Coal  Co.,  157  Ky.  332,  168  & 
W.  220;  Aay  v.  Jefferies,  86  Ky.  367,  6  S. 
W.  867,  9  Ky.  Law  Rep.  602;  C.  &  O.  B.  Co. 
v.  Williams,  179  Ky.  333,  200  S.  W.  46. 

[S,  7]  Appellant  insists  that  Instmctltm  B 
should  not  have  been  given,  and  we  are  In- 
dined  to  the  same  view  under  the  facts  of 
the  case.  In  cases  where  a  g^iest  in  an  au- 
tomobile is  killed  through  tbe  concurring 
negligence  of  the  driver  of  the  car  and  a 
third  party,  the  negligence  of  the  driver  is 
not  imputable  to  the  guest,  and  a  recovery 
may  be  had  against  both  the  driver  and  the 
third  party  guilty  of  negligence  or  either  of 
them.  No  snch  instruction  should  have  been 
given  In  whole  or  in  part  in  this  case,  but 
the  giving  of  Instruction  E  was  clearly  not 
prejudldal,  for  If  It  had  been  followed  by  the 
Jnry  no  recovery  at  all  could  have  been  liad 
by  appellant 

Judgment  affirmed. 
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WRIGHT  at  >l.  v.  8IN0LET0N. 

(CoDit  of  Appeals  of  Kentaclqr.   Dec.  17, 1920. 
ReheariDg  Denied  Mardi  IS,  1921.) 

1.  Wills  <s=>470— lateiitloii  of  tesUtor  shoald 
'   be  discovered  from  the  Instrnmeiit  aa  •  whole. 

The  will  as  a  whole  should  be  considered 
to  determine  the  testator's  intention. 

2.  Wills  «s>455-.Where  a  will  Is  oxpliolt,  rales 
of  eoBstmetloR  oannot  bo  employed. 

Where  a  will  is  explicit,  and  the  meaning 
of  its  language  involved  in  no  obscuritr,  roles 
of  construction  meant  to  daddate  cannot  be 
employed. 

3.  Wills  «=>440— Courts  oae  give  only  the'coa- 
stmotlon  warranted  by  the  language  used. 

In  construing  a  will,  the  question  is  not 
what  the  testator  may  have  meant  to  say,  but 
what  is  meant  by  the  language  used,  and  the 
courts  cannot  give  to  a  will  any  construction 
other  than  that  which  is  justified  by  fair  inter- 
pretation of  the  language  used. 

4.  Wills  «=36I4(  17)— Testator  held  to  have 
devised  to  bis  wife  only  a  life  eetate. 

Where  testator  devised  all  his  lands  and 
personal  property  to  his  wife  for  her  absolute 
use  and  benefit  while  living,  the  devise  and  be- 
Quest  was  only  for  life. 

5.  Wills  «=>866— Where  the  testator  made  no 
prevision  after  death  of  life  tenant,  there  Is 
a  partial  Intestacy. 

Where  testator  devised  and  bequeathed  all 
his  property  to  bis  widow  for  life,  but  made  no 
provision  as  to  its  subsequent  disposition,  a 
partial  intestacy  resulted,  and  the  heirs  at  law 
of  the  testator  are  entitled  to  take  on  death 
of  the  wife. 

8.  wnis  «=>6I7— Where  a  life  estate  has  been 
ereated,  explicit  language  Is  neoeesary  to 
enlarge  It. 

Where  a  life  estate  has  been  once  express- 
ly created,  no.  language  thereafter  used,  short 
of  plain  and  explicit  terms,  will  be  d|emed  to 
bare  enlarged  the  estate. 

7.  Wills  «s>866— On  partial  or  entire  intestacy, 
(lelr  at  law  talces  Independent  of  the  will. 
The  heir  at  law  never  takes  by  the  act  or 
intention  of  the  testator,  but  his  right  is  in- 
dependent of  the  will,  and  he  takes  by  opera- 
tion of  law  in  case  of  an  intestacy,  partial  or 
.entire. 

Appeal  from  Circalt  Court,  Trigg  Oounty. 

Salt  by  Belle  G.  Singleton  against  W.  R. 
Wright  and  otters.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

John  a.  Miller  and  Albert  Mome,  botb  of 
Princeton,  for  appellanta 

Singlet(Mi  D.  Hodge,  of  Princeton,  for  ap- 
pellee. 

SJSmHtK,  3.  Wm.  H.  Singleton,  a  resident 
of  Trigg  county,  died  in  1919,  testate,  sur- 


Tived  by  Us  wife,  the  appellee.  Belle  O.  Sin- 
gleton, but  no  children;   the  only  child  bom 
to  them,  a  eon,  having  died  March  11,  1910. 
unmarried  and  childless.     The  will  of  Wm. 
H.  Singleton,  which  waa  executed  December 
10,  1910,  was  shortly  after  his  death  duly 
admitted    to   probate  by   the  Trigg   county 
court    Although  the  appellee.  Belle  6.  Sin- 
gleton, widow  of  the  testator,  was  appointed 
by  the  will  the  executrix  thereof,  without 
requirement  of  bond  or  security,  she  did  not 
qualify  as  such  executrix  until  a  controversy 
arose,  several  months  after  the  will  was  pro- 
bated, between  her  and  the  appellants,  W.  R. 
Wright  and  others,  respecting  her  rights  as 
a  devisee  thereunder.    She  did,  however,  im- 
mediately after  the  death  of  the  testator, 
take   possession   of   the    real    and   personal 
property  left  by  him,  and  sell  some  of  the 
personalty,  the  proceeds  of  which  she  yet 
holds.     She  also  later  sold  the  real  estate^ 
ccmsisting  of  120  acres  of  land  In  Trigg  coun- 
ty, to  one  Wm.  Robinson  for  $9,000,  and  up- 
on his  paying  her  the  consideration  executed 
a  deed  conveying  him  the  land;  but  as  Rob- 
inson thereafter  questioned  her  title  to  the 
land,  or  right  finder  the  will  to  convey  him  a 
fee-simple  title  to  the  same,  by  agreement 
between  them  the  sale  thereof  was  rescinded 
and  the  purchase  mcmey  returned. 

In  the  meantime  the  appellants,  W.  R. 
Wright  and  others,  who  were  the  cousins 
and  only  blood  relatives  of  the  testator,  be- 
gan to  contoid  that  appellee  was  given  by 
his  wlU  <mly  a  life  estate  in  the  property 
therein  devised,  and  that  the  remainder,  be- 
ing undisposed  of  by  the  will,  would  at  her 
death  be  Inherited  by  them  as  his  heirs  at 
lav^.  This  situation  and  the  appellee's  desire 
to  be  advised  of  her  rights  as  a  devisee  un- 
der the  will  led  to  the  institution  by  her  of 
the  present  action  in  the  court  below  to  ob- 
tain a  construction  of  the  will  In  question. 
The  appellants  were  made  defendants  to  tlie 
action,  and  being  nonresidents,  were  proceed- 
ed against  by  warning  order  and  the  ap- 
pointment of  an  attorney  to  represent  them. 
The  petition  alleged  that  the  appellee  took 
under  the  will  of  her  husband  the  fee  In  the 
real  and  personal  estate  it  devised;  ana 
while  the  relationship  of  appellants  to  the 
testator  is  admitted  by  the  petition  it  is 
therein  alleged  that  neither  under  the  will 
nor  by  inheritance  do  or  can  they  take  any 
Interest  In  the  estate  devised. 

Appellants  by  answer  controverted  the 
construction  of  the  will  contended  for  by  ap- 
pellee, and  alleged  that  the  will  merely  de- 
vised her  an  estate  for  life  in  the  property 
real  and  i>er8onal  left  by  the  testator.  The 
answer  also  alleges  the  precise  blood  rela- 
tionship of  each  of  the  appellants  to  Wm.  H. 
Singleton,  the  testator  of  the  will,  and  their 
claim  of  heirship  in  and  to  the  estate  left  by 
him,  and  which,  they  Insist,  will  at  appei- 
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lee's  death  ga  to  tbma  as  his  bdrs  at  law 
under  the  statute  of  descent  and  distribution 
of  this  state.  The  circuit  court  sustained  a 
general  demurrer  to  the  answer  of  appellants 
and  adopted  the  construction  of  the  will  con- 
tended for  by  appellee,  who  was  adjudged 
to  be  the  taker  of  a  fee-simple  title  to  the 
property,  real  and  personal.  It  devised  her, 
and  it  in  addltI<Hi  awarded  appellee  a  recov- 
ery against  appellants  of  her  costs  expended 
tai  the  action.  From  the  Judgment  thus  de- 
termining the  rights  of  the  parties,  the  latter 
have  appealed. 

Whether  the  circuit  court  erred  in  Its  con- 
struction  of  the  will  Is  a  question  to  be  de- 
termined by  the  provisions  of  that  Instru- 
ment  as  a  whola.    The  will  Is  as  follows: 

"I,  WiUlam  H.  Singleton,  of  the  county  of 
Trigg,  state  of  Kentucky,  and  being  of  sound 
mind,  memory  and  understanding,  do  hereby 
make  this  my  last  will  and  testament,  this  the 
tentli  day  of  December,  nineteen  hundred  and 
ten,  A.  D. 

"A.  Ha^ng  no  bodily  heirs:  I,  '^niliam  H. 
Singleton,  do  beqneatli  all  my  lands  and  tene- 
ments, and  an  my  personal  property,  indnding 
an  household  furniture,  money  securities  for 
money,  and  all  ottier  parts  of  my  real,  personal 
estate  and  elfecta,  whatsoever  and  whereso- 
ever unto  my  beloved  wife  Belle  G.  Singleton, 
to  her  and  for  her  absolute  use  and  benefits 
whSe  she  lives  subject  only  to  the  payment 
of  my  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  charges  of  proving  and  regis- 
tering this  my  wUl. 

"B.  I  further  state  and  demand  that  Joseph 
Faulkner's  heirs,  Wallen  and  Lelan  Faulkner, 
and  their  heirs  be  disinherited  and  disbarred 
from  any  part  or  interest  of  my  estate  at  my 
wife's  death. 

"C.  I  furthermore  appoint  my  wife  executrix 
of  this  my  will,  without  bond  or  security  to 
the  judge  of  probate. 

"In  witness  thereof  I  have  set  my  band  and 
seal  this  the  10th  day  of  December,  1910, 
A.  D." 

[1-S]  We  know  of  no  surer  method  of  aa- 
certaining  the  meaning  of  a  wUl  than  tbat 
stated  In  the  recent  case  of  Simpson  v. 
Slmoson's  Bx'x,  189  Ky.  536,  226  S.  W.  495: 

"To  arrive  at  the  meaning  of  the  will  here 
presented  for  coDstruction,  we  must  endeavor 
to  discover  the  intention  of  the  testator  from 
the  instrument  as  a  whole.  If  it  is  explicit,  and 
the  meaning  of  its  language  is  involved  in  no 
obscurity,  rules  of  construction  meant  to  eluci- 
date, to  which  'the  courts  are  often  compelled 
to  resort,  cannot  be  employed.  As  said  in  How- 
ard V.  Cole,  124  Ky.  816,. quoted  with  approval 
in  the  following  excerpt  from  the  opinion  of  the 
recent  case  of  Fowler  v.  Mitchell,  170  Ky.  353: 
The  real  question  in  each  case  is  not  what 
did  the  testator  mean  or  intend  to  say,  but 
"what  is  meant  by  what  he  said?"  'Courts 
may  frequently  be  of  opinion  that  he  did  not 
intend  to  say  what  he  did  say,  but  they  are 
not  thereby  authorized  to  give  to  the  will  any 
construction  other  than  that  which  is  justified 
by  a  fair  interpretation  of  the  wording  and 
language  of  the  wOl  itseU.'  " 


,smaixsov  39 

B.W.) 

[«,•]  Applyins  this  mte,  we  find  Uttle  dif- 
ficulty In  arriving. at  the  meaning  of  the  will; 
under  considnatloa.  What  It  devises  the: 
widow  is  contained  In  clause  A,  and  Included 
all  the  testator's  property  therein  speciflcaK 
ly  mentioned  "unto  my  beloved  ?rife.  Belle 
Q.  Singleton,  for  her  absolute  use  and  bene-: 
fit  tofctio  the  Uvet."  Blanifeatly  the  words, 
"for  her  absolute  iise  and  benefit  while  she 
lives"  have  exactly  the  same  meaning  as  the 
words  "for  her  absolute  use  and  benefit  dur^ 
Ing  her  natural  life,"  that  were  held  in 
Davidson's  Adm'r  t.  Davidson's  Adm'z,  14& 
Ky.  571,  149  S.  W.  982,  to  Invest  the  widow 
with  only  a  life  estate  In  the  property 'de- 
vised. Substantially  the  same  words  were 
also  held  In  Howard  v.  Oole,  124  Ky.  816, 100 
S.  W.  225,  Cedl  v.  Cecil,  161  Ky.  419,  170  S. 
W.  973,  and  numerous  other  cases  to  limit 
the  devise  to  a  life  estate.  Indeed,  it  will 
be  found  from  an  examination  of  the  authori- 
ties that  this  language  Is  more  frequently 
employed  than  any  other  to  create  a  life  es- 
tate. It  Is  true  that  In  many  of  these  cases 
there  was  a  devise  over  of  a  remainder  in 
the  estate,  but  the  llmltatl(«  to  a  life  estate 
clearly  expressed  cannot  be  effected  by  the 
failure  of  the  will  to  devise  the  remainder, 
as  in  such  event  the  estate  will,  at  the  death 
of  the  life  tenant,  go  as  In  case  of  Intestacy, 
to  the  heirs  of  the  testator  entitled  to  take 
under  the  statute. 

This  rule  will  control  In  the  Instant  case.' 
As  the  will  makes  no  disposition  of  the  tee-' 
tator's  property  other  than  the  devise  of  a 
life  estate  therein  to  his  widow,  4he  property 
will  at  her  death  descotd  to  the  appellants 
as  his  heirs  at  law.  It  Is  clear  that  the  will 
gives  the  widow  no  power  to  dispose,  by  will 
or  otherwise,  of  such  part  of  the  estate  at^ 
may  not  be  consumed  by  her,  for  It  contains 
no  provision  to  that  effect,  and  the  absence 
of  such  power  Is  shown  by  clause  B,  whidb, 
declares  tbat  the  nephews  of  the  widow 
named  therein  shall  have  no  part  of  the  es- 
tate. 

[a,  7]  It  Is  weU  settled  that,  where  a  llf^ 
estate  has  been  once  expressly  created  in  a 
will,  no  language  thereafter  used  In  the 
instrument,  short  of  plain  and  explicit  terms, 
will  be  deemed  to  have  oilarged  that  estate. 
CecU  V.  Cedl,  161  Ky.  419,  170  S.  W,  973; 
Trustees,  etc.,  v.  Mize,  181  Ky.  667,  205  S.  W. 
674,  2  A.  U  B.  1237;  Radford  v.  Fidelity, 
etc.,  Co.,  185  Ky.  463,  215  S.  W.  285.  Another 
well-known  rule  Is  here  applicable,  which  Is: 

"The  heir  at  law  never  takes  by  the  act  or 
intention  of  the  testator.  His  right  is  para- 
mount to  and  independent  of  the  will,  and  no 
intention  upon  the  part  of  the  testator  is  nec- 
essary to  its  enjoyment  On  the  contrary,  such 
right  can  only  be  displaced  or  precluded  by  di- 
rect words  or  plain  intention,  evincing  a  de- 
sire upon  the  part  of  the  testator  that  he  shall 
not  take."  Augustus  v.  Seabolt,  3  Mete.  155; 
Bartlett  v.  Patton,  03  W,  Va.  71,  10  &  B.  21, 
6  L.  B.  A.  623. 
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The  masB  «f  extraseoos  matter  Mt  oat  In 
tbe  petttlon.  Intended  to  diow  the  drcnm- 
■tances  supposed  to  indicate  an  intention  on 
tbe  part  of  the  testator  to  devlM  tlie  widow 
an  abaolnte  estate  in  lila  property,  can  have 
no  place  in  construing  tills  will,  and  it 
should  haTe  been  strlck»i  out  as  asked  by 
appellants.  Sudi  matters  can  be  considered 
only  wheb  the  will  is  so  ambit^uous  as  to 
leave  the  intention  ot  the  testator  in  doabt; 
bat  when,  as  here  appears,  tlie  intention  of 
the  testator  is  clearly  expressed  to  limit  Uie 
devise  to  tlie  wife  to  an  estate  for  life,  they 
can  hare  no  effect 

For  the  reasons  indicated,  tbe  Judgment 
Is  rerersed,  and  cause  remanded,  for  the  en- 
tering of  such  a  judgment  as  will  conform 
to  the  opinion. 


KIE8  et  al.  V.  WILLIAMS  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  22, 
1021.) 

I.  Mines  and  minerals  9=378(1)— Oil  lease  re- 
quiring "completed  wells"  did  not  require  pr«- 
4aeiso  "weils";  "eomplete." 
An  oil  lease  providing  that  it  should  be- 
come void,  and  "all  rights  of  either  party  here- 
under shall  cease  and  determine,  unless  two 
wella  shall  be  completed  on  the  premises  within 
one  year  from  the  date  hereof,"  did  not  re- 
quire completion  of  two  produong  wells  with- 
in the  year,  and  a  hole  drilled  to  the  depth  of 
produdjig  sand  was  a  well  within  tbe  mean- 
ing of  the  lease,  since  to  "complete"  means 
to  finish;  accomplish  that  whidi  one  starts 
out  to  do;  and  a  "completed  well"  is  one  drill- 
ed to  the  formation  or  sand  in  which  oil  in  that 
district  is  osuxdly  and  commonly  found,  wheth- 
er found  in  the  hole  or  not. 

[Ed.  Note.— For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Com- 
plete—Completion;   Well.] 

3^  Mines  and  minerals  «=378  (2)— Leases  for- 
feited for  fallnre  to  drill. 
While  forfeitures  are  not  favored  in  law, 
oil  and  gas  leases  will  be  canceled  on  proper 
application  by  lessor,  when  the  lease  provides 
that  lessee's  rights  shall  be  forfeited  on  fail- 
ure to  drill  wells  witUn  a  specified  time,  if 
its  conditions  have  been  violated. 

3.  Mines  and  minerals  9=373—011  leases  eon- 
straed  against  grantee. 

Oil  lease  contracts  are  construed  against 
the  grantee. 

4.  Mines  and  minerals  «=>79(6)  —  Failure  to 
pay  rentals  did  not  work  forfeiture  of  lease. 

Failure  of  grantees  in  oil  lease  to  pay  rent- 
als in  advance  held  not  intended  to  work  a 
forfeiture  of  the  lease. 

5.  Mines   and   minerals   «=379(2)-^'Pn>daolng 
well"  under  oil  lease. 

A  "producing  well"  in  an  oil  lease  provid- 
ing that  no  rental  should  be  paid  lessor  after 
producing  well  had  been  brought  in  is  one  the 


preteet  of  which  yidds  a  royalty'  to  the  lahd- 
owner,  and  not  one  in  which  tiie  oil  is  allowed 
to  stand  without  being  taken  and  prepared  for 
maitet. 

Appeal  from  Circuit  Court,  Allen  Oonnty. 

Suit  by  A.  Lee  Williams  and  otben  against 
H.  H.  Kles  and  another.  Judgment  for  plain- 
tiffs,  and  defendants  appeaL  Berersed,  wltb 
directions. 

Bradbnm  &  Harlin  and  Sims,  Rodes  & 
Sims,  all  of  Bowling  Green,  and  Oliver  ft 
Dixon,  of  Scottsvllle,  for  appellants. 

GilUam  A  GUUam,  ot  ScottsviUe,  for  ap- 
pellees. 

SAMPSON,  T.  This  suit  was  commenced 
by  appellees  Williams  et  al.  April  2,  1919, 
to  obtain  a  cancellation  of  an  oil  and  gas 
lease  of  date  March  15,  1918,  on  a  tract  of 
365  acres  of  land  located  in  Allen  county,  on 
the  ground  that  the  lessees,  Kies  and  ding- 
er, had  failed  to  complete  two  oil  wella  on 
the  premises  within  one  year  from  the  date 
of  the  lease,  in  accordance  with  a  clause 
thereof  forfeiting  the  lease  unless  "two  w^ls 
shall  be  completed  <hi  the  premises  within 
one  year  from  the  date  hereof."  From  the 
evidence  it  appears  that  tbe  lessees  began 
the  drilling  of  the  first  well  on  the  lease 
shortly  after  the  lease  contract  was  entered 
into,  and  completed  this  hole  by  drilling  in- 
to the  oil  sand  of  that  district  November  1, 
1918.  This  was  a  dry  hole.  Tbe  second  well 
was  soon  located  and  work  begun  on  11; 
and  it  was  drilled  Into  tbe  oil  sand  on,  March 
15,  1919,  the  day  tbe  one-year  period  expired, 
and  this  is  an  oil-producing  well,  though 
small.  Since  that  time  several  other  wells 
have  been  drilled  on  the  lease,  most  of  them 
producing  oil  in  paying  quantities,  and  there 
is  now  a  number  of  pumping  outfits,  tanks, 
rigs,  and  appliances  on  the  premises,  and 
tbe  lease  Is  regarded  as  a  valuable  one. 

The  case  was  prepared  by  tbe  taking  of  a 
large  volume  of  evidence  mostly  on  tbe  ques- 
tions as  to  whether  the  second  well  was 
completed  within  one  year  from  tlie  data 
of  the  lease  and  whether  It  was  an  oil  pro- 
ducer. The  first  one  Is  admitted  to  be  dry. 
The  learned  trial  Judge  delivered  a  written 
opini(Hi,  in  which,  after  copying  the  for- 
feiture and  rental  clauses  of  the  lease,  ba 
construed  them  to  mean: 

"That  tbe  lease  was  to  terminate  at  the  end 
of  one  year,  unless  two  wells  should  be  com- 
pleted. If,  however, '  no  well  should  be  com- 
pleted before  the  expiration  of  the  year,  the 
lessees  might  still  avoid,  the  cancellation  of 
the  lease  by  paying  in  advance  a  certain  rent- 
al, which  would  further  extend  tUe  right  to 
explore  for  oil..  No  rent  would  be  due  under 
the  contract  in  the  event  two  wells  should  be 
completed.  Merely  drilling  a  well  is  not  com- 
pleting a  well,  and  a  well  which  has  only  a 
showing  of  oil  is  not  a  completed  well,  no  mat- 
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ter  ■what  ml(lit  haTe  bean  tbe  expense,  nor 
what  may  be  ita  deptb.  There  mast  be  a 
diseoTery  of  oil  in  soffident  quantity  to  pro- 
duce revenue,  or  b«  capalde,  after  the  ap(dica- 
tion  of  proper  equipment,  to  produce  revenue, 
from  which  tbe  lessor,  the'owner  of  the  royal- 
ty, would  derlTe  a  flnanciial  benefit." 

A  Judgment  was  entered  canceling  tbe 
lease  to  part,  largely  If  not  entirely  upon 
the  supposed  default  In  payment  of  the  rent- 
als, and  Kies  et  al.  appeal.  It  therefore 
follows  that  a  proper  and  Just  dedslon  of 
this  case  involves  a  correct  <X>nstractIon  of 
the  oil  lease. 

The  oil  lease  in  question  contains  the  fol- 
lowing clause: 

"Provided,  however,  that  this  lease  shall  be- 
come nun  and  void,  and  all  ricbts  of  either 
patl^  hereunder  shall  cease  and  determine, 
imlesa  two  wells  shall  be  completed  on  the 
premises  within  one  year  from  the  date  hereof 
and  a  third  well  completed  within  two  years 
from  the  date  hereof." 

Appellees  Williams  et  aL  rely  upon  the 
foregoing  forf^ture  clause  and  the  follow- 
ing rental  danse  for  a  cancellatlmi  of  tbe 
lease.    The  rental  dause  reads: 

'The  party  of  the  second  part  shall,  after 
one  year  from  date  hereof,  pay  at  the  rate  of 
1865  for  each  year,  quarterly  in  advance,  there- 
after, imtil  oil  is  produced  from  the  land  here- 


Tbe  rental  danse  Is  tbe  next  sentence  In 
the  lease  following  the  forfeiture  claase;  bat 
they  relate  to  entirely  different  subjects  and 
were  intended  tor  different  pnipoees. 

By  tbe  forfeiture  dause  the  lease  was  to 
become  void,  and  all  rights  of  either  party 
thereunder  cease  and  determine,  unless  two 
wells  were  completed  upon  the  premises  with- 
in one  year  from  March  15,  1918,  the  date 
of  the  lease,  and  In  case  these  two  wells  were 
completed  within  one  year  from  such  time 
the  lease  should  become  and  be  null  and  void 
at  the  end  of  two  years  If  a  third  well  was 
not  completed  within  that  time  from  tbe 
date  of  the  lease.  These  were  positive,  ef- 
fectual, and  unequivocal  forfeiture  clauses, 
which  gave  to  the  grantee  Harris  and  his 
successors  in  title  the  right  to  terminate  the 
lease  entirely  If  these  conditions  were  not 
kept  and  performed. 

But  the  rental  clause,  copied  above,  neither 
adds  to  nor  detracts  from  the  forfeiture 
danse,  but  relates  entirely  to  another  sub- 
ject 

If  two  wdlfl  were  completed  on  the  prem- 
ises wltbln  one  year  from  Marcb  15,  1918, 
the  date  of  tbe  lease,  appellees  were  not 
entitled  to  a  forfeiture  of  tbe  lease  at  tbe 
time  of  tbe  commencement  of  this  action, 
April  2,  1919,  irrespective  of  the  payment  of 
rentals  provided  for  In  the  rental  clause, 
quoted  above;  The  MMupletlon  of  the  third 
well  was  not  required,  under  the  lease,  un- 
til about  a  year  after  this  action  was  begun. 


and  no  forfeiture  was  or  oonld  have  been 
claimed  on  account  of  the  failure  to  com- 
plete it  at  tbe  time  of  the  Institution  of  this 
salt 

From  the  evidence  we  learn  that  the  first 
well  was  drilled  Into  the  oil — the  sand  from 
whldi  oil  is  produced  in  that  district— several 
months  before  tbe  time  limited  in  tbe  lease, 
but  It  was  nonproductive  of  oU — a  dry  hole. 
The  second  well  was  drilled  Into  the  oil  sand 
on  the  last  day  of  the  year  In  which  appel- 
lants were  to  complete  the  two  wells,  and 
it  was  and  Is  a  producer  of  oil  In  quantities 
suffident  to  be  profitable  to  both  lessors  and 


[1]  The  trial  court  held  the  words  "com- 
pleted well"  to  mean  a  producing  well,  and 
sot  merely  a  well  drilled  to  the  deptb  re- 
quired to  reach  and  produce  oU  In  that  field ; 
and,  further,  that  hole  No.  1  on  the  lease 
did  not  amount  to  a  well  within  the  mean- 
ing of  the  terms  of  the  lease,  and  that  bole 
Nq.  2,  being  a  small  producer,  did  not  ful- 
fill the  requirements. 

To  this  we  cannot  consent  The  first  bole, 
though  a  nonprodttcer.  If  drilled,  as  It  is 
conceded  it  was,  to  the  depth  of  the  oil- 
producing  sand  In  that  oil  field,  was  a  well 
within  the  plain  Intent  and  meaning  of  the 
forfeiture  dause  of  the  lease.  To  complete 
means  to  finish,  accomplish  that  which  («e 
starts  out  to  do.  A  completed  oil  well  is 
one  drilled  to  the  formation  or  sand  In  which 
oil  in  that  district  Is  usually  and  commonly 
found,  whether  oil  be  found  In  the  bde  or 
not  imless  a  different  meaning  Is  expressed 
in  the  contract  Here  no  different  meaning 
was  expressed.  Completed  wells  do  not 
necessarily  mean  oll-produdng  wells,  for  a 
well  might  be  drilled  to  an  unmeasurable 
depth  and  yet  not  produce  olL  Tbe  parties  to 
this  lease  contemplated  only  the  develop- 
ment of  the  lease  by  the  drilling  of  at  least 
two  wells  to  the  first  year  so  as  to  determine 
If  tbe  lands  contained  oil  In  paying  quanti- 
ties, and  It  was  such  prospect  or  {est  holes 
which  grantees  were  required  to  drill  In  or- 
der to  save  a  forfeiture.  Hunt  v.  Garvin, 
190  Ky,  472,  227  8.  W.  811. 

[2, 3]  Tbe  purpose  of  the  forfeiture  dause 
was  to  force  the  lessees  to  Immediately  de- 
velop the  property  for  oil  by  drilling  to 
the  oil  sand  to  order  that  the  lease  might  be 
tested  and  explored  for  oil  and  gas,  and  if 
found  the  lessor  might  receive  royalties,  and 
also  to  protect  the  pr(^>erty  tram  dratoage 
by  other  oil  wells  drilled  near  Its  margto. 
Such  precautions  are  safeguards  agatosi  un- 
necessary and  destructive  delays  to  oil  well 
drilltog,  and  are  oftlmes  the  cause  of  prompt 
action  on  the  part  of  the  drillers.  While 
forfeitures  are  not  favored  In  law,  oil  and 
gas  leases  wUl  be  canceled  on  proper  applica- 
tion by  the  lessor  when  the  lease  contains  a 
forfeiture  dause  similar  to  thq  one  here 
tovolved.  If  its  conditions  have  been  violated. 
The  parties  so  contracted,  and,  being  sul 
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'Juris,  are  bound  thereby.  Oil  lease  contracts 
are  an  exception  to  the  general  rule  that 
'deeds  and  other  grants  of  land  or  an  in- 
terest therein  are  to  be  construed  In  favor  of 
the  grantee  and  strongest  against  the  gran- 
tor, for  In  this  kind  of  grants  the  rule  is 
'  reversed,  and  the  entire  lease  and  all  Its 
■terms,  and  especially  forfeiture  clauses,  are 
construed  strongest  against  the  grantee. 
Thornton  on  Oil  and  Gas,  223 ;  Monarch  Oil 
&  Cias  Go.  V.  Richardson,  124  Ky.  607,  99  S. 
W.  668,  30  Ky.  Law  Rep.  824. 

Notwithstanding  this  rule,  a  forfeiture  of 
'a  lease  will  not  be  adjudged  if  the  terms 
of  the  lease  have  been  kept;  and  as  the, 
two  wells  were  completed  within  the  one- 
'year  period  fixed  by  the  lease  there  was  no 
ground  whatever  for  a  forfeiture.  More- 
over, courts  are  very  remiss  to  grant  a  for- 
feiture In  a  case  like  this,  where  great  hard- 
ship will  necessarily  result  to  the  grantee, 
'Who  in  apparent  good  faith  has  made  large 
InvestmMits  in  Improvements  and  thus  made 
the  properly  valuable  by  his  efforts  and 
<e]g;>enditure  of  money.  In  purchasing  the 
-lease  the  grantees  were  out  a  large  sum 
of  money,  to  which  must  be  added  the  cost 
of  some  ten  wells  drilled  on  the  property, 
and  a  large  amount  of  oil  well  machinery 
and  supplies  located  on  the  premises. 

[4]  The  failure  of  the  grantees  to  pay 
the  rentals  in  advance  did  not,  nor  was  in- 
tended to,  work  a  forfeiture  of  the  lease. 
The  lease  contract  does  not  so  provide; 
nevertheless  it  was  the  duty  of  the  grantees 
'to  make  such  payment  in  advance,  but  their 
failure  to  do  so  did  not  operate  to  annul  the 


lease.  If  the  contract  had  contained  a  danse 
saying.  In  effect,  that  a  failure  to  pay  said 
rentals  In  advance  would  work  a  forfeltare 
of  the  lease.  It  would  have  been  enforceable, 
but  In  the  absoice  of  such  a  clause  the  fail- 
ure to  pay  the  rentals  when  due  did  not 
have  such  effect  If  the  grantees  should 
fail  to  pay  the  rentals  in  advance  under 
the  lease,  the  owner  of  the  surface  could 
maintain  an  action  against  them. 

[S]  It  dc«s  not  therefore  matter  in  this 
litigation  that  the  rentals  were  paid  in  whole 
to  Harris  and  by  him  tendered  after  the 
due  date  to  each  of  the  actual  Joint  owners 
of  the  surface.  It  would  be  otherwise  if 
the  lease  contract  had  provided  for  a  for- 
feiture of  the  lease  for  the  nonpayment  in 
advance  of  the  rentals  provided  therein. 
These  rentals  were  also  intended  to  hasten 
development,  and  to  cause  the  lessees  to  sur- 
render the  lease  in  case  no  development  was 
in  good  faith  contemplated,  in  order  to  avoid 
the  payment  of  rentals.  No  rentals  would, 
however,  become  due  under  this  lease  if  a 
producing  well  had  been  brought  In  on  the 
lease  before  the  expiration  of  the  year,  and 
when  the  lease  began  to  produce  oil  in  pay- 
ing quantities  the  stipulated  rentals  ceased. 
A  producing  well,  as  here  used.  Is  one  the 
product  of  which  yields  a  royalty  to  the 
landowner,  and  not  one  in  which  oil  is  al- 
lowed to  stand  without  I)eing  taken  and 
prepared  for  market 

'Wherefore  the  Judgment  Is  reversed,  with 
directions  to  set  aside  the  order  annulling 
and  canceling  the  oU  and  gas  lease  of  date 
March  15, 1918,  and  to  dismiss  the  petition. 


Digitized  by 


Google 


Ark.) 


MoKEE  y. 
(lit 


MoKEE  at  al.  V.  ENGLISH  et  al.    (No.  180.) 

(Sapreme  Gonrt  of  Arkansas.    Feb.  21,  IWil. 
Behearing  Denied  March  14,  19ia.) 

1.  Highwaya  ^990— Legialataro  oouM  create 
three  road  distriots  by  one  statute. 

It  was  competent  for  the  Legislature,  by 
Tolnme  2,  Road  Acts  1919,  p.  2034,  to  create 
bj  one  statute  three  separate  and  distinct  road 
improvement  diatricta  in  a  county. 

2.  Statatea  ^>I52— Coart  eannot  asaame  Leg- 
Islataro  lateaded  abaardlty  of  repealing 
amendatory  aet  by  itself. 

Where  the  Legislature,  enacting  a  statute 
amendatory  of  a  statute  creating  road  improve- 
ment districts,  to  cure  irregularities  in  the  pro- 
ceedings, adopted  the  form  of  rewriting  the  de- 
fectiTe  sections  anew  and  repealing  the  old 
sectiona,  contention  that  the  amendatory  stat- 
ute repealed  itself  cannot  be  upheld;  the  court 
eannot  assume  the  Legislature  intended  to  do 
such  an  absurd  thing,  the  clear  intention  having 
been  to  repeal  the  old  sections  as  originally 
written  and  to  substitute  the  new  sections  as 
rewritten. 

3.  Statutes  ^sS— Curative  act  aa  to  road 
improvoment  districts  held  aathorized  by  Gov- 
ernor'a  call. 

Where  the  OoTemor  called  an  extraordinary 
session  of  the  Legislature  for  "ratifying,  con- 
firming, and  validating  special  or  local  im- 
prorement  districts,"  etc.,  a  statute  attempting 
to  cure  irregularities  in  proceedings  for  the  for- 
mation of  certain  road  improvement  districts 
was  authorized. 

4.  Highways  «=>90— Road  Improvement  district 
aet  not  void  as  Invading  Jurisdiction  of  oounty 
court. 

Volume  2,  Road  Acts  1919,  p.  2034,  creat- 
ing a  road  Improvement  district,  as  amended  by 
Acts  Ex.  Sess.  Gen.  Assem.  1920,  Unpublished 
Act  No.  S29,  i  6,  subjecting  the  district  to  the 
general  supervision  and  control  of  the  county 
court,  held  not  void  as  invading  the  jurisdiction 
of  ancfa  court. 

5.  Highways  «=>  142— Landowners  who  have 
■ot  brought  action  within  time  expressed  in 
statute  eaanot  attack  assessments. 

Landowners  in  a  road  improvement  district 
cannot  attack  assessments  as  invalid  for  fail- 
ure to  assess  telephone  lines  in  the  district 
iriiere  they  have  not  brought  action  for  tbat 
purpose  within  Uie  time  expressed  in  the  stat- 
ute creating  the  district. 

6.  Highways  «=»I22— Road  diatrict  aasesa- 
menta  not  affeoted  by  fact  benefits  appraised 
In  oxoees  of  prescribed  maximum. 

The  fact  that  benefits  from  a  road  improve- 
ment diatrict  are  appraised  in  excess  of  the 
prescribed  80  per  cent,  of  valuation  for  the 
maximum  assessment  does  not  affect  the  valid- 
ity of  the  assessments,  if  there  is  no  levy  in 
ezceas  of  snch  statutory  maximum  prescribed 
by  volume  2,  Boad  Acte  1919,  p.  2034,  as 
amended  by  Acts  Ex.  Hess.  Uen.  Assem.  192U, 
Unpublished  Act  No.  S29. 
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7.  Highways  4s>i3$— Exeoaa    aaaassment    of , 
beneflta  merely  reeulta  in  proportionate  re-, 
dnctlon  to  prescribed  maximum. 
If  an  assessment  of  benefits  from  a  road ' 
improvement  made  by  a  road  district  exceeded 
the  maximum  prescribed  by  statute,  it  would' 
not   avoid   the   whole    assessment,   but   would - 
merely    result    in    a    proportionate    reduction' 
down  to  the  maximum  prescribed  by  the  stat- 
ute. 

Wood  and  Hart,  JJ.,  dissenting.  > 

Appeal  from  Wasbington  Chancery  Court ;' 
B.  F.  McMaban,  Chancellor. 

Action  by  J.  E.  McKee  and  others  against 
J.  A.  English  and  others.  From  decree  for 
defendants,  plaintlfFs  appeal.    Affirmed. 

E.  P.  Watson,  of  BentonvllI^  for  app^-. 
lants. 

HIU  &  Fitzhngh,  of  Ft  Smith,  for  appel- 
lees. 

McCULLOOH,  O.  j!**  Appellant  ovnis  real 
estate  situate  within  the  boundaries  of  road 
Improvement  district  No.  3  of  Washington 
county,  an  improvement  district  whldi  was 
created  by  special  act  of  the  General  As- 
sembly of  1919,  at  the  regular  session  (vol- 
ume 2,  Road  Acts  1919,  p.  2034),  and  they  in- 
stituted this  action  against  the  board  of  com- 
missioners of  said  district  attacking  the  va- 
lidity of  the  statute,  as  well  as  certain  pro- 
ceedings of  the  board  of  commissioners. 

The  statute  In  question  created  three  sep- 
arate and  distinct  road  improvement  dis- 
tricts in  Washington  county  numbered,  re- 
spectively, 3,  4,  and  5,  and  named  three  com- 
missioners for  each  district,  described  the 
separate  Improvements  to  be  constructed  In 
each  district,  and  authorized  the  construc- 
tion of  the  same  and  the  assessment  of  bene- 
fits and'  levy  of  assessments,  issuance  of 
bonds,  etc. 

[1]  It  was  competent  for  the  Legislature 
to  adopt  this  form  of  creatLog  by  one  statute 
numerous  separate  and  distinct  districts. 
Cumnock  v.  Alexander,  139  Ark.  153,  213  S. 
W.  767 ;  White  V.  Ark.  &  Mo.  Highway  Dist., 
227  S.  W.  261.  This  statute  does  not  in  ex- 
press terms  declare  that  each  of  the  district^ 
shall  be  separate  and  distinct,  but  such  Is  the 
necessary  effect  of  the  language  used  in  con- 
ferring authority  on  the  commissioners  to 
proceed  with  the  construction  of  the  Improve- 
ments. 

[2]  There  was  an  amendatory  statute  en- 
acted at  the  extraordinary  session  of  the 
General  Assembly  in  February,  1920  (unpub- 
lished Act  No.  529),  which  attempted  to  cure 
irregularities  in  the  proceedings  and  also 
amended  sections  6,  8,  and  27  in  the  original 
statute.  The  form  adopted  was  to  rewrite 
those  sections  anew,  and  the  old  section^ 
were  repealed.  It  is  contended  that  the 
amendatory  statute  repealed  itself  as  wa}^ 
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as  the  three  secttons  mentioned  In  the  orig- 
inal statute.  The  statement  ot  the  argument 
affords  the  best  answer,  for  we  cannot  as- 
sume that  the  lawmakers  intended  to  do  the 
absurd  thing  of  expressly  re-enacting  cer- 
tain sections  with  the  intention  at  the  same 
time  to  repeal  them.  Wliat  was  dearly 
meant  was  to  repeal  the  old  sections  as  orig- 
inally written  and  to  substitute  the  new  sec- 
tions as  rewritten. 

[3]  It  is  also  contended  that  the  amenda- 
h>ry  statute  is  void  for  the  reason  that  such 
legislation  was  not  embraced  within  the  call 
of  the  Governor  in  convening  the  General 
Assembly  in  extraordinary  session.  If  it  be 
conceded  that  we  are  at  liberty  to  go  be- 
hind the  action  of  the  Legislature  for  the  pur- 
pose of  determining  whether  or  not  the  stat- 
ute In  question  fell  within  the  scope  of  the 
call  of  the  executive,  we  find  by  examina- 
tion of  the  Governor's  proclamation  that  it 
was  sufficiently  broad  in  its  language  to  cov- 
er this  statute.  Thaupurposes  of  the  call, 
among  other  things,  was  for  "ratifying,  con- 
firming, and  validating  special  or  local  im- 
provement districts  organized  under  general 
laws  or  special  or  local  laws,  and  enlarging 
the  powers  thereof." 

[4]  It  is  next  contended  that  the  statute  is 
void  because  the  authority  to  construct  the 
improvement  constituted  an  invasion  of  the 
jurisdiction  of  the  county  court  Section  6  of 
the  section  as  amended  contained  the  follow- 
ing provision: 

"Subject  only  to  the  general  supervision  and 
control  of  the  county  court  of  Washington 
connty,  Arkansag,  as  provided  by  the  Consti- 
tation  of  said  state;  said  boards  of  commis- 
sloners  shall  have  exclusive  jurisdiction  over 
the  construction  and  maintenance  of  the  im- 
provement herein  provided  for." 

We  think  that  the  language  of  this  par- 
ticular statute  constitutes  a  much  stronger 
recognition  of  the  jurisdiction  of  the  county 
court  and  affords  less  ground  for  holding 
that  it  is  an  invasion  of  the  Jurisdiction  of 
that  court  than  does  the  statute  under  con- 
sideration in  other  cases  where  we  held  that 
there  was  no  such  invasion.  Sallee  v.  Dalton, 
138  Ark.  849,  213  S.  W.  762;  Cumnock  v. 
Alexander,  supra ;  Reltzammer  v.  Desha  Road 
Imp.  Dlst.,  139  Ark.  168,  213  8.  W.  773 ;  Mc- 
Clelland V.  Pittman,  139  Ark.  341,  213  S.  W. 
755;  Bush  v.  Delta  Road  Imp.  Dlst,  141  Ark. 
247,  216  S.  W.  690. 

This  statute  declares  in  express  terms  that 
the  authority  of  the  commissioners  over  the 
construction  and  maintenance  of  the  Im- 
provements shall  be  subject  to  the  Jurisdic- 
tion of  the  county  court ;  that  is  to  say,  that 
the  county  court  shall  have  the  supervision 
and  control  of  the  action  of  the  commission- 
ers. We  can  scarcely  see  how  the  authority 
of  the  county  court  could  be  more  emphati- 
cally expressed. 

[SI  The  proceedings  of  the  board  of  com- 


missioners are  attacked  In  several  parties- 
lars,  some  of  which  are  barred  by  the  period 
of  limitation  provided  in  the  statute  for 
bringing  suit  to  invalidate  the  assessment  of 
benefits.  It  is  contended  that  the  assess- 
ments are  invalid  because  of  the  failure  to 
assess  telephone  lines  in  the  district  It  is 
not  alleged  In  the  complaint  that  the  tele- 
phone companies  owned  property  in  the  dis- 
trict subject  to  assessment..  There  is  an  al- 
legation  that  there  are  telephone  lines  in  the 
district,  but  it  does  not  allege  that  they  con- 
stitute property  of  the  character  which  is 
subject  to  assessment.  However,  this  is  a 
matter  of  which  appellants  are  barred  by  the 
failure  to  bring  an  action  within  the  time  ex- 
pressed in  the  statute. 

[6,  7]  There  Is  also  an  attack  on  the  valid- 
ity of  the  assessments  on  the  ground  that 
they  exceed  the  maximum  limit  provided  in 
the  statute.    The  statute  provides  that — 

The  "entire  assessments  levied  upon  the 
property  of  the  districts  for  the  constmction 
and  completion  of  the  improvements  herein 
provided  for  shall  not  exceed  30  per  cent  of 
the  assessed  valuation  of  the  real  prpperty 
within  the  districts  according  to  last  assess- 
ment for  taxation,  exclusive  of  interest  on 
bonds,  and  overhead  or  contingent  expenses.*' 

It  is  neither  alleged  nor  proved  that  the 
commissioners  are  about  to  levy  assessments 
in  excess  ot  the  maximum  limit  prescribed 
by  the  statute.  According  to  the  undisputed 
evidence,  the  valuation  of  the  real  property 
in  the  district  for  general  taxation  purposes 
aggregates  $1,852,566,  and  that  $539,000  is 
the  contract  price  for  the  cost  of  constmc- 
tion of  the  improvements.  This  is  within 
the  limit  of  30  i)er  cent,  prescribed  by  the 
statute.  It  is  true  that  the  assessors  have  ap- 
praised the  benefits  in  excess  of  this  amount, 
but  the  thing  prohibited  by  the  statute  is  the 
levying  of  assessments  in  excess  of  the  pre- 
scribed maximum ;  that  is  to  say,  the  impo- 
sition of  a  tax  in  excess  of  that  per  cent 
There  is  a  difference  between  the  appraise- 
ment of  benefits  and  the  levy  of  assessments, 
and  the  fact  that  the  benefits  are  appraised 
in  excess  of  the  prescribed  maximum  does 
not  affect  the  validity  of  the  assessments  if 
there  is  no  levy  in  excess  of  the  statutory 
maximum.  Moreover,  if  it  be  conceded  that 
the  assessment  of  benefits  exceeded  the  max- 
imum, it  would  not  avoid  the  whole  assess- 
ment, but  would  merely  result  in  a  propor- 
tionate reduction  down  to  the  maximum  pre- 
scribed In  the  statute. 

It  is  also  contended  that  laying  out  the 
road  to  be  improved  as  prescribed  in  the 
statute  is  arbitrary,  and  that  this  renders 
the  statute  void,  but  this  constituted  a  legis- 
lative determination  as  to  the  feasibility  of 
the  prescribed  route  of  the  road  or  laterals, 
and  there  is  no  showing  in  the  pleadings  or 
proof  that  this  determination  was  arbitrary 
and  unreasonable. 
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Lastly,  It  Is  contended  Uiat  tbe  contract 
for  tile  constmctlon  of  the  Improvement  was 
void  for  tbe  reason  that  notice  was  not  pob- 
Usbed  tor  80  days  as  provided  by  the  orlg^ 
inal  Btatnte.  It  does  not  satisfactorily  ap" 
pear  from  the  record  that  the  notice  was  not 
published  for  a  sufficient  length  of  time  be- 
fore the  letting  of  the  contract,  bnt,  even  If 
snch  were  true,  that  Is  one  of  the  irregulari- 
ties which  was  cored  by  the  amendatory 
statute. 

Our  conclusion  Is  that  none  of  tbe  attacks 
upon  the  validity  of  the  statute  or  the  pro- 
ceedings thereunder  Is  well  founded,  and  the 
decree  of  the  chancery  court  Is  therefore 
affirmed. 

HART,  J.  (dissenting).  There  Is  no  use  in 
threshing  over  old  straw,  and  while  It  must 
be  admitted  that  there  Is  a  f&r  cry  from  Road 
Improvement  Dlst  No.  1  v.  Glover,  89  Ark. 
818,  U7  8.  W.  544,  where  it  was  held  that 
the  county  court  might  form  lmt)roTement 
districts  In  ports  of  the  county  for  the  pur- 
pose of  improving  the  public  roads  and  then 
taking  over  the  roads  to  be  maintained  as 
part  of  the  highway  system  of  the  county,  to 
Dickinson  v.  Reeder,  220  S.  W.  82,  where  It 
was  held  that  a  statute  authorizing  the  per- 
petual continuance  of  the  board  of  commis- 
sioners for  the  purpose  of  repairing  and  main- 
taining the  road  after  its  improvement,  was 
not  violative  of  the  Constitution,  and  other 
cases  holding  valid,  statutes  providing  for 
the  organization  of  the  whole  county  in  sepa- 
rate Im^irovement  districts  and  the  Inclusion 
of  tbe  same  land  in  several  districts.  Judge 
WOOD  and  myself  think  that  the  present 
case  is  another  attempt  by  the  Legislature  to 
wrest  from  the  county  courts  the  Jurisdic- 
tion over  roads  conferred  upon  them  by  our 
Constitution. 

The  statute  under  consideration  provides 
that,  subject  <»ily  to  the  general  supervision 
and  control  of  the  county  court,  as  provided 
by  tbe  Constitution,  the  board  of  commission- 
ers shall  have  exclusive  Jurisdiction  over  the 
construction  and  maintenance  of  the  improv- 
ed road.  The  use  of  the  words,  "exclusive 
Jurisdiction,"  conferred  upon  the  comtDls- 
sloners  was  an  evident  attempt  to  arrest  any 
active  participation  by  the  county  court  in 
the  matter.  By  the  use  of  the  words,  "gener- 
al superviaiCMt  and  control  of  the  county 
court,"  the  Legislature  evidently  Intended  to 
define  what  the  fromers  of  the  Constitution 
nteant  by  giving  the  county  courts  exclusive 
original  JurisdictlMi  in  all  matters  relating 
to  roads,  bridges,  etc.,  in  section  28,  art.  7, 
of  the  Constitution  of  1874.  This  is  shown, 
not  only  by  the  language  used  in  tbe  section 
Just  referred  to^  but  in  the  other  sectimis  of 
the  act 

Other  sections  of  tbe  act  confer  npon  the 
commissioners  power  to  make  the  improve- 
ments, to  levy  assessments  for  the  construc- 
tion of  the  same,  and  also  to  levy  assessmients 
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for  the  maintenance  of  tlw  roads  after  tbe 
Improvements  are  finished.  To  ^ve  the.  com- 
misslOQers  exdnsive  Jurisdiction  -over  the 
Gonstmeti(Hi  and  maintenance  of  the  Improve- 
nfenta,  subject  only  to  the  general  supervision 
of  the  county  court  as  provided  by  the  Gonstl- 
tatlon,  is  an  attempt  on  the  part  of  the  Legis- 
lature to  take  away  from  tbe  county  court  aU 
Its  Jurisdiction,  except  to  approve  the  action 
of  the  onnmlssioners,  and  in  exercising  its 
power  of  approval  or  siq)ervisi(Hi,  the  county 
court  could  only  say,  "Well  done,  thou  good 
and  faithful  servant,"  regardless  of  Its  better 
Judgment  If  the  commlssionerB  can  exercise 
exclusive  Jnrlsdiction  to  construct  and  main- 
tain the  road,  what  Is  left  for  the  county 
court  to  supervise? 

The  framiers  of  the  Constitution  did  not 
confer  upon  the  county  courts  power  to  super, 
vise  the  action  of  other  tribunals  In  all  mat- 
ters relating  to  roads,  but  it  conferred  exclu- 
sive Jurisdiction  in  the  county  courts  in  all 
matters  relating  to  roads.  Tliey  evidently 
meant  by  the  exercise  of  JuriBdlctl(»  that  the 
county  court  should  act  In  the  matter,  and 
did  not  Intend  that  exclusive  Jnrisdlctl(»  to 
act  should  be  given  to  another  body  or  tribu- 
nal, and  the  mere  supervision  over  that  body 
should  be  left  to  the  county  court  There  is 
a  marked  difference  between  Jurisdiction  over 
a  matter  and  supervision  over  the  same  nat- 
ter. Jurisdiction  confers  the  power  to  act, 
and  supervision  the  power  to  inspect  or  ap- 
prove, merely.    The  difference  is  vital. 

Where  the  county  courts  have  exclusive  Ju- 
risdiction in  matters  relating  to  roads,  the 
public  roads  of  a  county  would  be  laid  out, 
vacated.  Improved,  and  maintained  by  one 
tribunaL  The  whole  system  would  be  under 
one  head.  That  the  people  understood  this  to 
be  the  meaning  of  the  Constitution  is  shown 
by  them  adopting  an  amendment  to  tbe  Con- 
stitution giving  the  county  courts  of  the  state, 
together  with  the  majority  of  the  Justices  of 
the  peace,  in  addition  to  the  amount  of  coun- 
ty taxes  allowed  to  be  levied,  the  power  to 
levy  not  exceeding  three  mills  on  a  dollar 
on  all  taxable  property,  to  be  known  as  the 
county  road  tax,  and  to  be  used  for  the  pur- 
pose of  making  and  repairing  public  roads  and 
bridges. 

A  county  road  is  devoted  to  the  public  use, 
and  may  be  used  by  the  general  public  as 
well  as  by  the  adjacent  landowners.  Indeed, 
It  is  a  matter  of  conunon  knowledge  that 
roads  are  Used  for  the  purpose  of  hauling 
freight  by  persons  who  own  no  land,  and  that 
such  use  is  more  injurious  to  the  roads  than 
the  use  of  them  by  the  landowners  in  carry- 
ing their  products  to  the  nearest  market 
town.  Hence  the  necessity  of  placing  the  Ju- 
risdiction over  all  matters  relating  to  roads 
in  one  body  or  tribunal,  to  the  end  that  the 
public  Interest  should  be  best  served,  la  ap- 
parent 

The  evils  of  placing  the  Jurisdiction  over 
public  roads  in  difCereut  tribunals  pr  bodies 
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«re  manifest  Interested  parties  may  organ- 
Use  road  improTement  districts  and  impose  the 
expense  thereof  upon  the  adjoining  landown- 
ers. It  Is  comparatively  easy  to  organize  sudi 
Improvement  districts  ostensibly  for  the  spe- 
<dal  benefits  to  be  derived  by  the  landholders 
from  the  enhanced  value  to  their  lands,  when 
In  reality  the  purpose  of  the  organization  is 
for  the  gain  of  the  promoters,  and  the  local 
taxes  imposed,  in  many  instances,  amount  to 
practical  confiscation  of  the  landowners' 
property.  To  illustrate:  A  promoter  may  or- 
ganize a  road  improvement  district,  and  put 
lands  in  it  situated  miles  away  from  the 
road,  knowing  that  the  traffic  from  the  lands 
will  never  go  over  the  road,  and  a  special  tax 
Is  thus  levied  upon  the  lands  upon  the  theory 
that  the  lands  will  be  ultimately  enhanced  in 
value  by  the  proposed  improremenc  Again 
and  again  the  same  lands  may  be  placed  In 
road  improvement  districts,  where  the  roads 
are  miles  away  from  the  lands  and  do  not 
afford  any  passageway  to  and  from  them  to 
the  land&  The  sum  total  of  these  special  tax- 
es will  eventually  amount  to  so  much  that 
they  will  be  very  burdensome. 

It  will  be  remembered  that  each  Improve- 
ment district  may  be  organized  by  different 
people,  and  that  no  regard  for  the  relation 
between  the  proposed  improvements  will  be 
considered.  Even  if  they  were  considered  and 
projected  at  the  same  time  the  divergent 
views  of  honest  promoters  and  the  selfish 
views  of  dishonest  ones  would  place  local  tax- 
es upon  the  lands  which  would  be  very  bur- 
densome to  the  owners. 

Finally  it  may  come  to  pass  that  the  road 
next  to  the  landowner's  farm,  and  which  he 
uses  to  marliet  his  produce,  will  be  made  the 
subject  of  an  Improvement  district  By  that 
time  the  owner  has  reached  alm'ost  the  limit 
of  his  endurance  in  paying  tlie  special  taxes, 
and  as  the  improvements  may  all  be  separate 
Improvements,  there  is  no  provision  for  ad- 
justing the  assessments  between  the  several 
separate  districts  and  the  landowners.  In- 
deed, vested  rights  have  sprung  up  in  the 
meantime  which  would  prevent  tbis.  There- 
fore the  landowner  of  small  means  most  of 
necessity  sacrifice  his  land,  and  move  away 
to  another  place  where  the  taxes  are  less  bur- 
densome. Of  course,  it  is  well  settled  in  law 
that  a  local  improvement  is  (me  that  shall 
benefit  the  property  on  which  the  cost  is  as- 
sessed, in  a  manner  local  in  its  nature,  and 
that  such  assessments  should  be  limited  to 
the  amount  of  benefits  received.  The  ques- 
tion of  benefits  has  been  construed  to  be  so 
much  a  matter  of  opinion  that  a  local  im- 
provement system  of  .constructing,  impa-ovlng, 
and  maintaining  roads  In  this  state  has  prov- 
ed exceedingly  burdensome  to  property  own- 
ers, and  in  numerous  Instances  has  reached  a 
point  well-nigh  to  confiscation.  In  such  cases 
the  property  Is  sold  to  pay  special  taxes,  and 


will  be  porctaaBed  by  speculators  at  a  price 
which  amounts  to  no  more  than  the  i^dal 
taxes  imposed  and  the  coats  and  penalties 
which  have  accrued.  As  has  been  said  by 
an  enrlnent  Judge: 

"The  victim  of  this  vicious  system  of  taxation 
will  be  left  houseless  and  homeless,  with  the 
miserable  oonsolation  that,  although  without 
borne  or  shelter,  he  is  rich  in  supposed  l>ene- 
fits,  which  never  were,  and  never  could  have 
been  reasonably  expected  to  be  realized." 

Our  present  €X>nstltutIon  was  written  at  a 
time  when  extravagant  taxation  was  preva- 
lent in  the  state,  and  doubtless  the  framers  of 
it  had  in  mind  to  prevent  a  system  so  readily 
open  to  abuses  when  they  declared  that  the 
coimty  courts  should  have  exclusive  original 
Jurisdiction  in  all  matters  relating  to  roads. 
This  was  an  express  and  unequivocal  man- 
date of  the  people  that  only  one  tribunal 
should  exercise  Jurisdiction  over  the  public 
roads.  It  was  not  intended  that  other  bodies 
with  divergent  minds  should  actively  exercise 
the  Jurisdiction,  and  that  the  county  courts 
should  only  have  supervision  over  their  ac- 
tions. 

The  present  system  has  destroyed  the  free- 
dxaa  of  action  guaranteed  the  county  courts 
under  the  Ccmstitutloir.  The  whole  system  is 
opposed  to  every  principle  of  equitable  ap- 
portionment of  taxes,  and  has  been  well  said 
In  many  instances  "to  be  arbitrary  exactlOD 
In  its  most  odious  form." 

Therefore  we  respectfully  dlssenL 


HAINES  et  al.  v.  RUMPH  et  al.    (No.  174.) 

(Supreme  Court  of  Arkansas.    Feb.  14,  llKil. 
Rehearing  Denied  March  14,  1921.) 

1.  Principal  and  agent  «=>I66(3)— Ratlfloatioii 
•f  agent's  inautborizMl  land  contraot  mmt 

.  be  based  on  knowledge  of  faets. 

Principals,  in  order  to  ratify  unauthoriaed 
land  contract  executed  by  agent,  must  know 
the  consideration  and  the  terms  and  conditions 
of  the  sale. 

2.  Prinoipai  and  agent  «=»I69(2)— Executlng- 
deed  with  knowledge  of  eonsidormtlon  and 
terms  ratified  unauthorized  land  contract. 

Principals  wbo,  with  fall  knowledge  of  the 
consideratioD,  terms,  and  conditions  of  the  sale, 
signed  and  acknowledged  deed  conveying  land 
to  purchaser,  with  whom  agent  bad  made  un- 
authorized land  contract,  ratified  such  contract. 

3.  Principal  and  agent  ^=>I76— Ratlflcatlon  ot 
agent's  Hnautborlzed  contraot  could  not  be 
withdrawn. 

Principals,  after  having  ratified  agent's  un- 
authorized land  contract,  could  not  withdraw 
ratification  on  discovery  that  land  had  increas- 
ed in  value  on  account  of  oil  developments. 


«=>Far  other  caiet  me  same  topic  and  KBT-NDM BBR  In  all  Key-Nombared  DIgeatt  and  ladezat 


Digitized  by 


Google 


Ark.) 


HAIKZS  ▼.  RCTMFH 

(M8  S.W.) 


4T 


4.  SpMtfle   perfornuM   «=>I26(I)— Ordering 
attorseys  to  deliver  deed  to  plaintiffs  erro> 
■MBS  wbore  •■•  anator  net  party  to  action. 
Where  grantors  deUverM  deed  to  attorneya 
for  deliTei7  to  granteea,  and  thereafter  recall- 
ed deed  the  Krantees,  In  action  for  specific  per- 
formance of  a  contract  by  part  of  the  grantore 
to  convey,  were  not  entitled  to  a  decree  order- 
ing the  attorneys  to  deliver  the  deed,  where  one 
of  the  grantors,  not  made  a  party  to  the  action, 
had  directed  the  attorneys  not  to  deliver  the 
deed  until  performance  of  certain  oonditio&s. 

Appeal  from  OnaChlta  Chancery  Court; 
Jan.  M.  Barker,  Cbanoellor. 

Salt  by  O.  S.  Ramph  and  others  against 
W.  S.  Haines  and  others.  Decree  for  plain- 
tiffs, and  defendants  aiqieal.  AfiSrm'ed  in 
part,  and  reversed  and  remanded,  with  di- 
rections. 

Thos.  W.  Hardy,  of  Camden,  and  Metiaffy, 
Donham  &  Mebaffy,  of  Little  Rock,  for  ap- 
pellants. 

Powell  &  Smead,  of  Camden,  far  appellees. 

HUMPHREYS,  J.  This  salt  was  Instituted 
by  appellees  against  appellants  In  the  Oua- 
chita chancery  court  to  enforce  a  contract 
executed  on  the  11th  day  of  December,  1019, 
between  ai^>ellant  W.  S.  Haines  and  appel- 
lees, for  the  sale  and  purchase  of  certain 
lands  in  said  county,  for  and  in  consideration 
of  the  sum  of  $2,000,  $25  of  which  sum  was 
paid  In  cash  at  the  time,  the  balance  to  be 
paid  when  the  deed  was  executed  and  deliv- 
ered. It  was  alleged  that  W.  8.  Haines  rep- 
resented himself,  his  brother,  6.  L.  Haines, 
and  his  slater,  Mrs.  Grace  T»nnehlll,  In  the 
transaction,  and  that,  pursuant  to  said  con- 
tract, the  said  W.  S.  Haines,  O.  L.  Haines, 
Laura  Haines,,  his  wife,  and  Mrs.  Gracef 
Tannehlll  executed  a  deed  conveying  said 
real  estate  to  the  appellees  and  delivered 
same  to  Ganghan  A  Slfford,  a  firm  of  attor- 
neys In  Camden,  fbr  appellees,  upon  the  pay- 
ment of  the  consideration;  that  said  app^- 
lees  offered  to  pay  the  ccmsideration  to 
Qaughan  &  Slfford,  who  refused  to  accept 
same;  that  they  will  return. the  deed  to  the 
grantors  imless  enjoined  from  doing  so.  Ap- 
pellees tendered  the  balance  of  the  purchase 
mon^  into  court,  prayed  for  a  restraining 
order  against  appellants  from  inciunbering  or 
transferring  said  real  estate  to  others,  and 
for  a  mandatory  Injunction  against  Oaughan 
It  Siffocd  commanding  them  to  deliver  the 
deed  to  appellees,  and  for  all  other  relief  to 
which  they  might  be  entitled. 

Ganghan  &  Slfford  filed  answer,  admitting 
that  the  deed  was  in  their  possession,  having 
received  same  from  Roy  L.  Haines,  through 
the  mail,  who  resided  in  Qloster,  Miss.,  with 
instructions  not  to  deliver  it  until  appellees 
paid  them  $900  for  him  and  until  he  received 
his  share  of  the  iwrsonal  property  in  the 
estate  of  his  grandmother,  Cora  J.  Haines,  i 


deceased ;  that  they  would  conttaiae  to  bold 
the  deed  subject  to  the  orders  of  the  court 

Appellants  interposed  the  defense  that  W. 
B.  Haines,  In  making  the  alleged  contract  for 
the  sale  .of  said  real  estate,  was  without  au- 
thority to  represent  G.  L.  Haines,  his  broth- 
er, or  Mrs.  Grace  Tannehlll,  his  sister,  and 
that  neither,  after  obtaining  full  knowledge 
of  the  facts  of  the  trade,  by  act  or  word  rat- 
ified said  contract;  that,  before  they  ob- 
tained knowledge  of  the  facts  of  the  trade, 
they  executed  the  deed  in  question,  but,  be- 
fore same  was  d^vered,  they  recalled  it. 
Their  prayer  was  for  a  dismissal  of  appel- 
lees' bill  for  the  want  of  equity. 

The  cause  was  submitted  to  the  court  up- 
on the  pleadings  and  evidence,  which  result- 
ed in  a  decree  commanding  Gaughan  &  Slf- 
ford to  deliver  the  deed  in  question  to  ap- 
pellees, upon  their  payment  to  the  clerk  of 
the  court  of  $1,075,  the  balance  of  the  pur- 
chase money,  which  sum  should  be  equally 
divided  between  W.  S.  Haines,  G.  L.  Haines, 
and  Mrs.  Grace  TanneiiiU  after  the  adminis- 
tration upon  the  estate  of  Cora  J.  Haines,  de- 
ceased, with  the  wiU  annexed  should  be  clos- 
ed and  all  bequests  under  the  will  and  pro- 
t>ated  debts  against  the  estate  should  l>e  paid. 

The  testimony  offered  in  behalf  of  appellees 
was.  In  substance,  to  the  effect  that  W.  S. 
Haines,  claiming  to  represent  himself  and' 
the  other  heirs  of  Cora  3.  Haines,  deceased, 
sold  the  land  in  question  to  appellees  for 
$2,000,  $25  of  which  sum  they  paid  to  him  in 
cash,  the  balance  to  be  paid  when  the  deed 
for  Said  lands  was  delivered;  that  the  fol- 
lowing receipt  was  given  by  him  for  the  cash 
payment: 

"Camden,  Arkansas,  12—11—1910. 
"Received  of  O.  8.  Rumph  and  H.  B.  Lide 
$25  as  part  payment  on  our  home  place,  south 
part  of  city  of  Camden,  known  as  the  Joel 
Haines  place,  consisting  of  about  30  acres,  more 
or  less,  and  the  consideration  of  the  whole 
amount  is  to  be  $2,000  and  all  taxes  tor  year 
1919  to  be  paid  by  us,  Maines  heirs. 

"(Signed]    W.  8.  Haines'? 

— that  at  the  time  it  was  onderstood  Roy 
L.  Haines  owned  an  interest  in  the  real  es- 
tate; that,  pursuant  to  the  agreement,  a 
deed  was  executed  by  appellants  and  sent  to 
the  firm  of  Gaughan  &  Slfford  in  Camden  for 
delivery  to  them;  that  some  time  after  the 
deed  was  made  W.  S.  Haines  requested  them 
to  take  back  the  $25  and  call  the  trade  off; 
that  they  refused,  and  Haines  then  said  he 
was  going  to  call  the  trade  off  anyhow  and 
threw  the  $25  down  in  the  office,  which  was 
picked  up  by  Joe  Terrell,  put  in  an  envelope 
with  Mr.  Haines'  name  on  it,  and  put  in  the 
safe;  that  they  refused  to  accept  the  $25; 
that  after  appellants  refused  to  carry  out 
the  contract  they  offered  to  pay  them  the 
balance  of  the  consideration,  which  they 
refused;    that  they  also  offered  to  pay  the 


As»For  other  cases  see  same  topic  and  KBT-NX7UB£a  in  all  Key-'Numbercd  Dlcests  and  Ittdaue 


Digitized  by 


Google 


4A 


228  S0UTHWE8TEBN  BBPORTEB 


(Ark. 


bklance  of  the  tonBlderatlon  to  Ganghan  ft 
Slfford,  which  was  refused;  that  they  did  not 
tender  the  actual  money. 

The  testimony  offered  In  hehalf  of  appel- 
lants  was,  In  substance,  to  the  effect  that  W. 
S.  Haines  acted  for  himself,  and,  without 
authority,  assumed  to  act  for  the  other  ap- 
pellants. In  the  sale  of  the  real  estate  in  ques- 
tion for  a  cash  consideration  of  $2,000,  and 
at  the  time  accepted  $25  as  part  payment; 
that,  pursuant  to  the  contract,  he  executed  a 
deed  himself  for  the  land  to  appellee  G.  S. 
Rumph,  tn  which  he  expected  appellants  Geo. 
£>.  Haines,  Laura  Haines,  his  wife,  Mrs.  Grace 
Tanneblll  (n$e  Etalnes),  and  Boy  U.  Haines 
and  wife  to  Join,  it  being  understood  at  the 
time  that  Roy  L.  Haines  had  an  interest  in 
the  real  estate;  that,  without  explaining  the 
nature  of  the  transaction  to  Geo.  L.  and  Laura 
Haines,  they  signed  and  acknowledged  the 
deed,  and  It  was  then  sent  to  Mrs.  Grace 
Tanneblll  in  Texas  for  her  signature  and 
execution;  that  she  executed  It  and  forward- 
ed it  to  Roy  L.  Haines  at  Gloster,  Miss.,  for 
execution;  that  Roy  L.  Haines  claimed  an 
Interest  In  the  land,  as  well  as  the  personal 
property,  belonging  to  his  grandmother,  Cora 
3.  Haines,  deceased,  executed  the  deed,  and 
mailed  it  to  Gaughan  &  Slfford  for  delivery  to 
appellees  when  they  paid  $500  to  said  firm 
for  him  for  his  interest  in  the  real  estate  and 
such  additional  sum  as  might  be  due  him  on 
settlement  of  the  estate  of  Cora  J.  Haines,  de- 
ceased; that  the  will  of  Cora  J.  Haines,  de- 
ceased, was  probated,  by  the  terms  of  whldi 
only  $50  was  devised  to  the  said  Roy  L. 
Haines,  and  the  entire  real  estate  bequeathed 
to  W.  S.  Haines,  G.  L.  Haines,  and  Mrs.  Grace 
Tannehill.  Before  the  transaction  was  closed 
by  delivery  of  the  deed  to  appellees  by 
Gaughan  ft  Sifford,  the  trade  was  called  off 
by  the  appellants,  and  Gaughan  &  Sifford 
Instructed  not  to  deliver  it.  The  letter  writ- 
ten by  Mrs.  Grace  Tannehill  to  her  brother 
W,  S.  Haines  Instructing  him  not  to  proceed 
further  with  the  deal  is  as  follows: 

"If  sale  of  place  has  not  gone  through,  call  it 
off  at  once.  I  believe  we  can  do  better.  The 
papers  are  full  of  oil  prospects  there  in  Ar- 
kansas." 

Neither  Roy  L.  Haines  nor  his  wife,  Clara 
Haines,  were  made  parties  defendant.  The 
cause  was  submitted  to  the  court  upon  the 
pleadings  and  evidence,  which  resulted  in 
findings  that  W.  S.  Haines,  representing  him- 
self and  assuming  to  represent  Geo.  L.  and 
Laura  Haines  and  Mrs.  Grace  Tannehill,  con- 
tracted to  sell  the  lands  in  question  to  ap- 
pellees for  $2,000,  which  contract  was  rati- 
fied by  Geo.  L.  Haines,  Laura  Haines,  and 
Mrs.  Grace  Tannehill;  that  W.  S.  Haines, 
George  L.  Haines,  and  Mrs.  Grace  Tann^ill 
were  the  sole  owners  of  the  land  devised 
from  their  mother,  Cora  J.  Haines.  Upon 
these  findings  a  decree  was  rendered  re- 
quiring appellees  to  pay  the  clerk  of  the 


court  the  balance  of  the  purchase  price  of  the 
land  to  be  held  by  the  clerk  nntil'  the  admin- 
istration pending  on.  the  estate  of  Cora  J. 
Haines,  deceased,  should  be  finally  settled 
and  the  liabilities  on  same  liquidated,  after 
which  the  balance  of  the  consideration  not 
used  In  liquidating  the  indebtedness  against 
said  estate  and  paying  the  bequests  in  the 
will  should  be  divided  equally  between  W.  S. 
Haines,  George  L.  Haines,  and  Mrs.  Oraoe 
Tannehill,  and  that,  upon  the  payment  of 
the  balance  of  the  consideration  to  the  derk 
by  appellees  Gaughan  &  Sifford  shonld  de- 
liver the  deed  deposited  with  them  by  Roy 
L.  Haines  conveying  said  real  estate  to  ap- 
pellee G.  S.  Rumph.  From  the  decree  ap- 
pellants have  prosecuted  an  appeal  to  this 
court 

Appellants  Insist  that  the  evidence  ia  In- 
suflScIent  to  uphold  the  finding  of  the  chan- 
cellor that  the  contract  for  the  sale  of  the 
land  made  by  W.  S.  Haines  was  ratified  by 
Geo.  L.  Haines  and  Mrs.' Grace  Tannehill, 
and  that,  for  that  reason,  the  court  was  in 
error  in  ordering  a  delivery  of  the  deed  de- 
posited with  Gaughan  ft  Sifford  to  appellees. 
In  relation  to  the  doctrine  of  ratification  of 
an  unauthorised  act  of  an  agent  by  the  prin- 
cipal, this  court  said  in  the  case  of  Coffin  v. 
Phinters  Cotton  Co.,  124  Ark.  800  (syllabiu  2) 
187  S.  W.  809,  that— 

"Before  one  can  be  held  to  have  ratified  any 
unauthorized  act  of  one  who  assumes  to  be  his 
agent,  the  principal  must  have  knowledge  of 
all  the  material  facts  upon  which  said  agency  is 
predicated,  and  ignorance  of  such  facts  renders 
the  alleged  ratification  ineffectual  cad  lavalid." 

[1-3]  The  question  at  once  arises:  What 
are  the  material  facts  necessary  for  a  princi- 
pal to  know  In  a  land  sale,  In  order  to  bind 
him  on  a  contract  of  sale  of  same,  executed 
by  an  unauthorized  agent?  Where  no  fraud 
or  dec^tion  is  (barged,  the  material  facts  are 
the  consideration,  terms,  and  conditions  of 
sale.  All  this  was  known,  or  could  have 
been  known,  by  Geo.  L.  Haines  and  Mrs. 
Laura  Tannehill  before  the  execution  of  the 
deed  in  question.  No  mlsrepreemtatioa  as  to 
the  contents  of  the  deed  was  made.  The 
deed  showed  on  its  face  that  the  considera- 
tion was  $2,000  cash.  With  full  knowledge 
of  the  consideration,  terms,  and  conditions 
of  the  sale,  they  both  signed  and  acknowl- 
edged the  deed  conveying  same  to  appellees, 
and  it  was  mailed  by  Mrs.  Grace  Tannehill 
to  Boy  L.  Haines  for  execution  and  delivery 
by  him.  The  only  reason  for  recalling  the 
deed  Is  that,  after  the  execution  of  same.  It 
was  discovered  that  there  was  oil  talk  in  the 
neighborhood  of  the  lands.  Unless  some 
deception  had  been  practiced  by  appellees  or 
the  unauthorized  agent  upon  them  In  this 
regard,  the  mere  discovery  that  lands  had 
enhanced  on  account  of  oil  developments 
would  furnish  no  excuse  for  jvlthdrawlng 
their  ratification  of  the  unauthorized  act  of 
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their  agent,  W.  8. '  Haln«B.  We  thlnlc  the 
execntlM)  of  the  deed  by  Geo.  L.  Haines  and 
Mt8.  Grace  0[^nnehlll,  under  the  facts  de- 
tailed, was  a  ratification  of  the  contract  of 
sale  and  purchase  of  said  land.  The  facta 
were  ample  to  Justify  a  decree  against  ap- 
pellants for  spedflo  performance,  and  the 
court  should  have  ordered  W.  8.  Haines,  Geo. 
I<.  Haises,  and  Mrs.  Grace  Tannebfll  to 
execute  a  deed  to  appdlees  for  said  real 
estate,  upon  the  payment  by  them  of  the 
consideration  agreed  upon. 

[4]  We  do  not  think,  however,  the  ffccta 
warranted  a  decree  ordering  Gaughan  ft 
Slfford  to  deliver  the  deed,  because  one  of 
the  parties  grantor  therein  was  Roy  I/. 
Haines,  who  claimed  an  undivided  one-fourth 
Interest  ta  the  land,  and  deposited  it  with 
Gaughan  &  Slfford  with  directions  not  to 
deliver  It  until  that  amount  was  paid  to 
them  for  him  and  until  they  procured  an 
adjustment  and  settlraient  of  his  interest 
la  the  personal  estate  of  Cora  J.  Haines, 
deceased.  He  was  not  made  a  party  to  the 
suit,  and  the  court  could  not  adjudicate  his 
Interest  in  the  real  estate  so  as  to  bind  him 
without  first  making  him  a  party  to  the 
suit.  The  decree  In  regard  to  the  delivery  of 
ttie  deed  was  erroneous,  and  in  that  respect 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  render  a  deoree  for  specifle  per- 
formance of  the  contract 


COX  V.  ROARK.     (Na.  198.) 
(Supreme  Oonrt  of  Arkansaa.    Feb.  28,  1921.) 

1.  Appeal  and  error  «s>930(l)— EvMeace  ooa- 
•Mared  mast  favorably  to  appellee. 

On  appeal  from  a  Jndcment  rendered  after 
verdict  of  a  jury,  the  iSupreme  Court,  in  de- 
temiiiuiig  whether  or  not  there  was  evidence 
■affident  to  austain  the  verdict,  must  give  the 
testimony  its  strongest  probative  force  in 
favor  of  the  appellee. 

2.  Brokers  «=>86  (3)— Evidence  held  to  sustain 
finding  oontraot  of  sale  was  consummated. 

In  an  action  for  a  broker's  commission,  evi- 
dence held  to  sustain  a  verdict  finding  the  sale 
was  consummated  by  acceptance  of  the  owner's 
offer  by  the  broker's  customer,  w^lere  the  own- 
er's testimony  that  deposit  of  the  money  at 
time  of  acceptance  was  a  term  of  his  offer 
was  contradicted  by  the  broker's  witness. 

A.vpeal  from  Circuit  Court,  Carroll  Coimty ; 
W.  A.  Dickson,  Judge; 

Action  by  !>.  G.  Boark  against  A.  A.  Cox  to 
recover  a  broker's  commissiou  on  the  sale  of 
real  estate.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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F.  O.  Bntt,  of  Boreka  Springs,  for  ivpf^- 
lant. 

C.  A.  I\aier,  of  Boreka  Springs,  and  BLoy 
Thompson,  of  Berryvllle,  for  at^eUee. 

WOOD,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  to  recover  the 
sum  of  $125  which  the  appellee  alleged  the 
appellant  was  due  him  as  a  commission  on  a 
real  estate  deal.  Appellee  testified  that  he 
was  engaged  in  the  real  estate  business  at 
Berryvllle,  Ark.  In  the  latter  part  of  191S 
or  in  January,  1919,  the  appellant  came  to  ap- 
pellee's ofiice  at  Berryvllle  and  listed  his 
farm  with  the  appellee  for  sale,  to  be  sold 
for  the  sum  of  $4,000.  Appellee  was  to  re- 
ceive a  commission  of  5  per  cent,  on  the  first 
$1,000  and  2^  per  cent,  on  all  over  that  At 
that  time  one  Mr.  Barney,  a  brother  of  Mrs. 
McGlnley,  was  in  the  office,  and  he  stated 
that  his  sister  was  Interested  in  trading  some 
property  of  hers  in  Kansas  for  Carroll  county 
pr<%)erty.  Witness  Introduced  Cox  to  Barney 
and  suggested  that  Cox  write  direct  to  Mrs. 
McGlnley,  and  appellee  understood  after- 
wards that  Cos  did  write  to  her.  Some  time 
in  January,  1920,  Mrs.  McGlnley,  who  lived 
In  Kansas,  came  to  Berryvllle  and  called  on 
the  appellee,  stating  that  she  had  come  to  see 
about  buying  a  farm  and  wished  to  examine 
the  Cox  farm.  Appellee  to<d(  her  out  to  the- 
Cox  place  In  an  auto,  and  Mr.  Barney,  her 
brother,  went  with  them.  Cox  and  Mrs.  Mc- 
Glnley went  over  his  place  together.  Mo  deal 
was  made  between  them  at  that  time,  but  she 
seemed  to  be  favorably  Impressed.  A  few 
days  later  she  requested  witness  to  take  her 
out  again  to  the  Cox  place.  Witness  was  sick 
and  could  not  go,  but  hired  an  automobile  and 
sent  her  out.  Witness  afterwards  understood 
from  both  the  parties  that  a  trade  had  been 
effected  between  them  whereby  Cox  sold  her 
his  farm.  After  Mrs.  McGlnley  retitrued  to 
Kansas  she  wired  the  witness  on  the  llth  of 
February,  1919,  saying: 

"Will  Uke  Cox  farm,  $4,000.00.  See  that  all 
records  and  taxes  are  O.  K.  Possession  March 
1st  Write  to  Cox.  Money  will  be  in  bank  at 
Berryvllle  if  necessary.     Wire." 

Witness  went  to  the  Cox  i^ace  and  advised, 
him  that  Mrs.  McGlnley  had  written,  and 
witness  took  Cox  to  the  post  office  at  Urban- 
ette,  where  he  got  a  letter  from  Mrs.  McGln- 
ley. He  then  took  Cox  home  in  witness'  carr 
and  Cox  again  asked  regarding  witness'  com- 
mission. Witness  again  told  him  as  at  first,. 
and  Cox  replied:  "That  is  correct"  Wit- 
ness told  Cox  on  the  12th  of  February  that 
he  would  have  Mrs.  McGinlej'  send  the  mon- 
ey Just  as  soon  as  possible.  Cox  said  be 
would  come  in  on  the  Monday  following, 
which  was  the  16th,  and  he  did  come  on  that 
day,  but  did  not  bring  his  wife  to  make  the 
deed,  and  said  the  deal  was  off  because  the 
money-  was  not  there.    Witness  then  told  him 
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that  he  (witness)  would  put  up  $1,000  if  he 
(Ox)  would  come  back  up  town  after  gdJig 
to  the  mill  for  sonfe  feed,  but  Cox  never 
cama  Ai^^ee  received  notice  from  Mrs. 
McOlnley  that  she  had  sent  $1,000  to  the  Peo- 
ple's Bank,  whereupon  appellee  notified  (3ox 
to  come  In  and  made  the  deed,  wbldi  he  re- 
fused to  do. 

T.  M.  Ramey  testified.  In  part,  that  his  sis- 
ter, Mrs.  McGinley,  came  to  Arkansas  Janu- 
ary 17,  1920.  Appellee  took  her  out  to  see 
the  Cox  place,  but  no  deal  was  made  on  that 
trip.  Appellee  sent  her  and  witness  out 
again,  but  they  met  Cox  and  all  came  back  to 
town,  and  she  and  C!oz  discussed  the  sale  in 
witness'  presence.  She  told  Cox  on  February 
2, 1920,  that  she  wanted  10  days  to  make  up 
her  mind  whether  she  would  buy.  On  Feb- 
ruary 12, 1920,  witness  had  a  wire  from  Mrs. 
McGinley  saying  she  would  take*  the  place, 
and  witness  and  appellee  at  once  went  to  see 
appellant.  Cox,  and  told  him  about  the  tele- 
gram, whereupon  they  all  went  to  the  post 
office,  where  Cox  got  a  letter  from  Mrs.  Mc- 
Ginley saying  that  she  would  take  the  place. 
Appellant  said  he  would  sell,  and  appellee 
said  he  would  have  witness'  sister  send  pay- 
ment as  soon  as  possible.  No  time  was  set 
for  the  money  to  be  paid,  but  it  was  sent 
some  time  afterward.  Appellant  said  he 
would  come  to  Berryyllle  the  next  Monday, 
the  16th,  £uid  he  came  that  day,  but  refused  to 
sell,  and  stated  that  he  had  rented  the  place 
to  a  man  who  was  with  him  at  the  time.  It 
was  a  few  days  after  that  that  witness'  sister 
sent  the  money  to  the  bank.  She  was  not  to 
send  the  money  to  the  bank  as  payment  on 
the  place  within  the  10  days,  but  was  only  to 
let  Cox  know  If  she  would  take  it  within 
that  time. 

.  Mrs.  McGinley  testified  that  she  was  to  pay 
Cox  as  a  consideration  for  his  place  the  sum 
of  $4,000;  that  she  was  at  all  times  willing 
and  able  to  carry  out  her  agreement  She 
wired  appellee  about  February  11th  that  she 
was  ready  to  make  sudi  a  deposit,  and  re- 
ceived in  answer  a  wire  from  the  appellee  on 
February  13,  1920,  directing  her  to  send  $1,- 
000  to  the  People's  Bank  at  Berryville,  which 
she  immediately  did.  At  the  time  she  sent 
the  wire  to  the  appellee  she  also  wrote  Cox 
advislug  him  that  she  would  take  the  farm 
at  $4,000.  Witness  had  no  contract  with  Cox 
before  she  left  for  Kansas  the  last  time  as  to 
how  much  money  she  was  to  deposit  in  the 
bank  for  him.  She  did  not  kuow  whether 
Cox  had  agreed  to  the  amount  of  money  she 
sent  to  be  deposited  in  the  bank  or  not,  and 
she  did  not  know  whether  Cox  agreed  to 
make  and  deposit  a  deed  for  the  amount  of 
money  witness  sent  to  be  deposited  in  the 
bank.  She  knew  that  there  was  a  mortgage 
<m  the  farm  for  $2,000,  which  she  was  to  as- 
sume. Cox  did  not  say  to  witness  that  be 
would  make  a  deed  and  deposit  it  in  the  bank 
if  witness  would  deposit  $2,000  in  the  bank 
cmd  assume  the.  mortgage.    . 


The  appellant  testified  that  in  January, 
1920,  Mrs.  McGinley  and  the  appellee  came 
to  see  witness'  farm.  They  came  to  no  agree- 
ment. In  a  few  days  she  returned,  and  wit* 
ness  told  her  his  price  was  $4,000,  and  in- 
formed her  that  there  was  a  $2,000  mortgage 
against  it  which  the  buyer  would  have  to  as- 
sume. She  was  uncertain  about  what  to  do 
and  did  not  agree  to  buy  it.  Shortly  after- 
ward witness  saw  her  in  the  picture  show 
at  Berryville  and  she  was  still  uncertain 
about  buying  and  said  she  would  have  to  have 
10  days  to  decide.  Witness  told  her  he  could 
wait  a  short  time,  but  would  have  to  know 
soon  In  order  to  know  what  to  do  about  rent- 
lag  his  place.  He  told  her  that  he  would  hold 
the  place  (^pen  to  her  for  10  days,  and  if 
within  that  time  she  would  deposit  $2,000  in 
the  Bank  at  Berryville  to  be  paid  witness 
upon  delivery  of  deed  and  satisfactory  title, 
he  would  sell  to  her.  She  did  not  say  that 
she  would  do  this  and  did  not  say  that  she 
would  not  Witness  understood  that  she  was 
to  do  so.  This  was  on  February  2,  1920.  On 
the  12th  of  February,  1020,  appellee  came  to 
witness'  place  and  said  that  he  had  a  wire 
from  Mrs.  McGinley  stating  that  she  had 
written  she  would  take  witness'  place.  Wit- 
ness asked  appellee  if  she  had  d^osited  any 
money,  and  appellee  replied,  "not  that  he 
knew  of."  Witness  went  to  the  bank  and 
found  there  was  no  deposit  Witness  told 
appellee  that  the  agreement  was  that  she  was 
to  deposit  $2,000  and  then  witness  was  to 
make  her  a  deed.  Appellee  said  he  would 
wire  her  al>out  it,  but  witness  told  appellee 
that  the  deal  was  ott,  and  that  he  would  wait 
no  longer,  but  he  asked  witness  to  wait  until 
he  could  hear  from  her,  and  witness  agreed 
to  wait  until  the  following  Saturday,  and 
told  appellee  if  the  deal  was  not  ready  to  be 
closed  by  then  it  would  be  all  ott.  Witness 
told  the  appellee  that  he  would  bring  his  wife 
In  cm  Saturday,  and  that,  if  a  deposit  had 
been  made,  witness  would  nmde  and  deposit 
the  deed.  On  Saturday  witness  inquired  at 
the  bank  and  found  there  was  no  deposit 
there,  and  then  told  appellee  the  matter  was 
finished.  Appellee  wanted  witness  to  agree 
for  him  to  deposit  $1,000,  and  said  he  would 
deposit  that  amount  as  soon  as  he  could,  but 
witness  refused  this  proposition  and  left 

The  issue  was  submitted  to  the  jury  upon 
instructions  to  which  there  was  no  objection. 
The  trial  resulted  in  a  verdict  and  Judgment 
In  favor,  of  the  appellee  in  the  sum  of  $125.' 
From  that  judgment  is  this  appeal. 

[1]  The  court  Instructed  the  jury  tliat,  un- 
less the  minds  of  the  parties  had  met  upon 
the  terms  and  conditions  of  the  sale,  there 
would  be  no  enforceable  contract.  In  deter- 
mining whether  or  not  there  was  evidence 
sufficient  to  sustain  the  verdict,  the  testimo- 
ny must  be  given  its  strongest  probative  force 
in  favor  of  the  appellee.  St  L.,  I.  M.  &  S.  Ry. 
Co.  v.  Brabbzson,  87  Ark.  109,  112  S.  W.  222; 
McGrory  v.  Ultima  Thule,  A.  &  M.  Ry.  Co.,  OCT 
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Ark.  210,  U8  S.  W.  710,  23  li.  R.  A.  (N.  S.) 
301,  134  Anr.  St  Rep.  24 ;  Crawford  t.  Saw- 
yer, 91  Ark.  337,  121  S.  W.  286 ;  and  oUi» 
cases  dted  tn  1  Crawford's  Digest,  Appeal 
and  Error,  p.  296,  {  368. 

[2]  There  was  testimony  from  wtaidt  the 
jury  might  hare  found  that  the  appellant 
listed  his  land  with  the  appellee  for  sale  at  a 
price  of  14,000,  and  that  appellant  was  to  re- 
ceive a  commission  in  the  sum  of  $125  If  he 
procured  a  purchaser  who  was  ready  and  able 
to  pay  that  price  upon  the  terms  prescribed 
by  the  appellant ;  that  the  appellee  did  procure 
a  purdiaser,  Mrs.  McGinley,  who  was  ready 
and  able  to  pay  the  $4,000;  that  appellant  of- 
fered her  his  land  for  that  sum  and  gave  her 
10  days  in  which  to  make  up  her  mind  as  to 
whether  or  not  she  would  buy ;  that  she  ac- 
cepted appellant's  offer  before  that  time  had 
expired.  There  was  a  conflict  in  the  testimo- 
ny as  to  whether  or  not  the  appellant  pre- 
scribed as  a  condition  of  the  sale  that  Mrs. 
McGinley  should  deposit  $2,000  In  the  bank  to 
the  credit  of  the  appellant  within  the  10 
days.  There  was  testimony  from  which  the 
Jury  might  have  found  that  no  such  condi- 
tion was  required  by  the  appellant.  In  the 
absence  of  uncontradicted  evidence  showing 
tiiat  such  condition  was  required,  the  pur- 
chaser would  have  a  reasonable  time  within 
which  to  pay  the  purchase  p.rlce.  There  was 
testimony  tending  to  prove  that  she  was  able 
and  ready  to  pay  the  amount  of  the  nrortgage, 
which  she  agreed  to  assume  as  a  part  of  the 
purchase  price,  apd  also  that  she  was  able 
and  ready  within  a  reasonable  time  to  pay 
the  remaining  $2,000  of  the  purchase  money 
in  cash,  and  that  she  could  and  would  have 
paid  the  same  ui>on  the  tender  to  her  of  a 
merchantable  title. 

The  testimony  was  sufficient  to  sustain  the 
verdict  and  the  Judgment  of  the  court  It  is 
therefore  affirmed. 


BROWNFIELD  et  al.  v.  BOOKOUT  et 
(No.  201.) 


al. 


(Sapreme  Court  of  Arkansas.    Feb.  28,  1921.) 

I.  LlmltatiOH    ef    aotloat    «=>70( 2)— Statute 

itoM  not  begin  to  ran  against  adult  children 

until    termination    of    bomeatead    rigbt    of 

youngest  child. 

If  land  belonging  to  the   father   was   his 

homestead  at  the  time  of  his  death,  the  statute 

of  limitations  will  not  btgin  to  ran  against  the 

adult   children    until   the    termination    of    the 

homestead  of  the  youngest  child,  even  though 

the  mother  abandoned  the  homestead  after  the 

father's  deads,  and  agreed  that  the  title  should 

be  placed  in  certain  of  the  adult  children  on 

their  payment  of  the  balance  of  the  purchase 

money  dne  the  father's  vendor. 


2.  Htffflostead  «=>  145— Entire  homestead  vests 
in  minor  children  on  abandonment  by  widow. 

Where  the  widow  abandons  the  homestead, 
the  right  to  the  entire  homestead  thereupon 
vests  in  the  minor  child  or  children. 

3.  Tnists  «3>8l  (4)— Resulting  trust  in  favor 
of  sons  furnishing  consideration  for  land  pnr- 
ehased  by  father. 

Where  father  and  sons  purchased  land  in 
father's  name  under  an  agreement  that  the  sons 
who  'furnished  the  greater  part  of  the  consid- 
eration for  the  land  should  have  a  proportion- 
ate part  thereof,  a  resulting  trust  was  created 
in  favor  of  the  sons. 

4.  Estoppel  €=»90(l)— By  inducing  another  to 
alter  his  position  by  acquiescing  in  trans- 
action. 

Where  a  person  with  actual  or  constructive 
knowledge  of  the  facts  indnces  by  his  words  or 
conduct,  another  to  believe  that  he  acquiesces 
in  a  transaction,  or  that  he  will  offer  no  oppo- 
sition thereto,  and  the  other  in  reUance  on  such 
belief  alters  his  position,  such  person  is  estop- 
ped from  repudiating  the  transaction  to  the 
other's  prejudice,  regardless  of  his  particular 
intent  in  acquiescing  therein. 

5.  Estoppel  ®=395— By  remaining  silent  when 
In  eonacieflce  It  was  person's  duty  to  speak. 

If  one  maintains  silence  when  in  conscience 
be  ought  to  apeak,  equity  will  debar  him  from 
speaking  when  in  conscience  he  ought  to  re- 
main silent. 

6.  Estoppel  <8=s>93(l)— Of  balr  by  permitting 
payment  of  balance  oY  price  of  property  by 
another  and  permitting  improvements. 

AVhere  father  and  sons  purchased  land  in 
father's  name  under  an  agreement  that  the 
sons,  who  furnished  the  greater  part  of  the  con- 
sideration should  have  a  proportionate  part 
of  the  land,  and  where  the  father  died  before 
he  had  paid  the  balance  of  the  purchase  price, 
an  adult  daughter,  who  on  the  father's  death 
declined  to  take  any  part  in  payment  of  such 
balance,  and  who  permitted  the  sons  to  pay 
the  balance  of  the  purchase  price  under  agree- 
ment with  the  mother  that  on  payment  thereof 
they  were  to  receive  the  land,  and  who  permit- 
ted the  sons  after  payment  thereof  to  go  into 
possession  of  the  land  and  make  valuable  im- 
provements thereon,  is  estopped  from  thereaft- 
er claiming  an  interest  in  the  land  as  one  of  the 
father's  heirs. 

7.  Estoppel  «=»98(3)— Of  beir  to  dalm  inter- 
est in  anoostor's  land  operates  on  hor  eMI- 
dren. 

Where  a  daughter  by  her  acts  estopped  her- 
self from  claiming  an  interest  in  the  father's 
land,  as  his  heir,  such  estoppel  was  equally 
efficacious  in  its  operation  upon  her  children. 

Appeal  from  Izard  Chancery  Court;  I^- 
man  F.  Reeder,  Chancellor. 

Suit  by  Mart  Brownfleld  and  others 
against  Harve  Bookout  and  others.  Decree 
of  dismissal,  and  -plaintiffs  appeal.  Af- 
firmed. 

On  the  28th  day  of  September,  1918,  Alma 
Brownfleld  et  al.  brought  tliis  suit  In  equity 
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against  W.  H.  Bookout  et  al.,  to  hav«  tbe  de- 
fendants declared  trustees,  for  tbemselves 
and  the  plaintiffs  to  100  acres  of  land  de- 
scribed In  the  complaint.  The  complaint  al- 
leges that  plaintiffs  and  defendants  are  the 
children  and  heirs  at  law  of  Jake  Bookont, 
deceased,  and  that  the  land  described  In  the 
complaint  belongs  to  his  estate.  The  legal 
title  is  In  tbe  defendants.  The  defendants 
denied  that  the  plaintiffs  had  an  equitable 
estate  In  the  land,  and  averred  that  If  the 
plaintiffs  had  an  equitable  interest  in  It  they 
are  estopi)ed  by  their  conduct  from  claiming 
such  Interest. 

The  facts  are  as  follows:  In  1906,  Alfred 
Lowrance  and  Jake  Bookout,  together  with 
his  sons,  W.  H.  Bookout,  A.  B.  Bookout,  and 
J.  W.  Bookout,  entered  Into  a  coatract  for 
tbe  sale  by  Lowrance  to  the  Bookonts  of  a 
tract  of  land  In  Izard  county.  Ark.,  comprlj»- 
Ing  180  acres  for  the  sum  of  $425.  The  c<»i- 
tract  was  In  writing,  and  was  made  between 
Alfred  Lowrance  and  Jake  Bookout.  The 
Bookouts  gave  Lowrance,  at  the  time,  a  wag- 
on and  harness'  and  a  team  of  mules,  which 
were  valued  by  the  parties  at  the  sum  of 
1280.  J.  B.  Bookout  was  the  owner  of  one 
mule,  and  A.  B.  Bookout  was  the  owner  of 
the  other.  Each  mule  was  valued  at  $100. 
W.  H.  Bookout  and  his  father,  Jake  Bookout, 
Jointly  owned  the  wagon  and  tbe  harness, 
which  were  valued  at  $50.  Jake  Bookout  de- 
livered to  Lowrance  two  promissory  notes  for 
the  balance  of  the  purchase  price  of  $175. 
One  note  was  for  $85  and  the  other  was  for 
$90.  Jake  Bookout  moved  upon  the  land, 
and  the  sante  constituted  his  homestead  un- 
til his  death,  which  occurred  on  tbe  16th  day 
of  February,  1907.  He  left  surviving  him  a 
widow,  Mary  Bookout,  and  his  sons  above 
named,  together  with  his  daughters,  Ahna 
Bookout  and  Eliza  Goodson,  and  his  minor 
son,  Owen  Bookout  After  his  death,  hla 
widow  being  unable  to  pay  the  balance  due  on 
the  purchase  price  of  said  land.  It  was  agreed 
between  her  and  his  sons,  W.  H.  Bookout,  A. 
B.  Bookout,  and  J.  W.  Bookout,  that  said 
sons  should  pay  the  balance  of  the  purchase 
money,  and  that  a  deed  to  the  land  should 
be  executed  to  them.  W.  H.  Bookout  paid 
the  $85  note,  and  the  three  brothers  paid 
the  $90  note.  At  the  time  the  original  con- 
tract was  made,  Jake  Bookont  agreed  with 
his  sons  that,  tf  they  would  help  him  pay  the 
purchase  price,  as  above  stated,  he  would 
give  each  of  them  40  acres  of  the  land. 

Alma  Brownfield  and  Eliza  Goodson  knew 
that  their  brothers  made  the  Initial  payment 
on  the  land,  as  above  stated,  and  that  they 
were  going  to  finish  paying  out  the  land  and 
have  the  title  taken  in  themselves.  Eliza 
Goodson  joined  herself  as  a  party  plaintiff 
to  the  suit,  but  subsequently  filed  a  dis- 
claimer in  which  she  stated  that  she  would 
never  have  claimed  any  part  of  the  land,  but 
that  ber  husband  had  made  her  do  so.    She 


testified  that  she  did  not  claim  any  Interest 
In  the  place,  and  did  not  deserve  any  interest 
in  It;  that  her  brothers  bad  paid  for  the 
place,  and  that  she  had  executed  a  quitdalm 
deed  to  them  and  never  claimed  any  interest 
in  the  land. 

Alfred  Lowrance  corroborated  tbe  testi- 
mony of  the  defendants  In  regard  to  the  orig- 
inal contract  and  the  payment  of  the  land 
by  the  defendants. 

According  to  the  testimony  of  W.  H.  Book- 
ont and  J.  W.  Bookout,  their  sister,  Alma, 
declared  that  she  would  not  help  pay  out  the 
land,  and  knew  that  they  Intended  paying  It 
out  and  taking  the  titie  to  themselves.  Jake 
Bookout  died  on  the  16th  day  of  February, 
1907,  and  Alfred  Lowrance  executed  a  deed  to 
the  land  to  tbe  defendants  oa  the  16th  day  of 
November,  1909,  after  they  had  finished  pay- 
ing the  purchase  price.  Alma  married  E.  D. 
Brownfield  on  the  29th  day  of  September, 
1909.  She  died  during  the  pendency  of  this 
i  suit,  and  the  suit  was  revived  in  tbe  name  of 
her  minor  children.  Alma  Brownfield  lived 
near  the  land  In  controversy  from  the  date 
of  her  father's  death  until  she  Instituted  the 
present  action. 

The  defendants  took  possession  of  the 
land,  and  made  valuable  Improvements  on  It 
after  their  father's  death.  In  August,  1918, 
they  sold  the  land  to  Dave  Boles,  one  of  the 
defendants  to  this  action.  Dave  Boles  made 
Improvements  on  the  place,  which  It  is  agreed 
enhanced  the  value  of  the  land  in  the  sum  of 
$150.  The  land,  at  the  time  the  suit  was 
pending  In  the  chancery  court,  was  variously 
estimated  at  from  $1,000  to  $1,600. 

The  chancellor  found  the  Issues  In  favor  of 
the  defendants,  and  the  complaint  was  dis- 
missed for  want  of  equity.  ^  The  plaintiffs 
have  appealed. 

Elbert  Godwin,  of  Melbourne,  for  appel- 
lants. 
Jno.  O.  Ashley,  of  Melbourne,  for  appellees. 

HABT,  J.  (after  stating  the  facts  as 
above).  [1]  Counsel  for  the  defendants  first 
seek  to  uphold  the  decree  on  the  ground  that 
the  plaintiffs  are  barred  of  relief  under  the 
seven-year  statute  of  limitations.  We  can- 
not agree  with  counsel  in  this  contention. 
The  land  was  the  homestead  of  Jake  Bookout 
when  he  died.  His  youngest  Boa,  Owen 
Bookout,  died  In  March,  1920,  at  the  age  of 
15  years.  If  the  land  belonged  to  Jake 
Bookout  and  was  his  homestead  at  the  time 
of  his  death,  the  statute  of  limitations  would 
not  begin  to  run  against  the  adult  children 
until  the  termination  of  the  homestead  of  the 
youngest  child.  Smith  v.  Scott,  92  Ark.  143, 
122  S.  W.  501,  and  Burel  v.  Baker,  89  Ark. 
168,  116  S.  W.  181. 

[2]  The  widow  abandoned  the  homestead 
after  ber  husband's  death,  and  agreed  that 
the  title  should  be>  placed  in  the  defendants, 
her  adult  sous,  when  they  shv>uld  pay  the 
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balance  of  the  purcbaee  money.  This  did 
not  affect  tbe  rights  of  the  plalntifla,  how- 
evtr.  Where  the  widow  abandons  the  home- 
stead, the  right  to  the  entire  homestead 
thereupon  vests  In  the  minor  child  or  chil- 
dren. Stubbs  V.  Pitts,  84  Ark.  160,  104  8.  W. 
1110;  GatUn  ▼.  Lafon,  95  Ark.  266,  129  S. 
W.  liM :  Martin  v.  Conner,  IIS  Ark.  359,  171 
S.  W.  125. 

[3]  W.  H.  Bookont,  A.  R.  Bookout,  and  3. 
W.  Bookout  furnished  the  greater  part  of 
the  consideration  at  the  time  the  contract  for 
the  purchase  of  the  land  was  entered  Into 
with  Lowrance,  and  it  was  agreed  that  they 
should  have  a  proportionate  part  of  the  land 
for  their  interest.  This  Is  cleaiiy  estab- 
lished by  the  testimony.  Although  the  con- 
tract was  made  In  the  name  of  Jake  Bookout, 
the  father,  a  resulting  trust  was  created  in 
favor  of  the  sons,  W.  H.  Bookout,  A.  R. 
Bookout,  and  j;  B.  Bookout  in  the  land. 
Davis  V.  Dlckerson,  137  Ark.  14,  207  S.  W. 
436;  Lasker-Morrls  Bank  &  Trust  Go.  t. 
Gans,  132  Ark.  402,  200  S.  W.  1029. 

[4]  It  follows  from  this  that  Alma  Brown- 
fleld  would  be  entitled  to  claim  as  one  of  the 
heirs  of  Jake  Bookout,  deceased,  her  inter- 
est in  that  part  of  the  land  which  was  the 
homestead  of  her  deceased  father,  unless  she 
is  esto]H>ed  by  her  conduct  from  claiming  her 
interest  In  the  same.  Where  a  person  with 
actual  or  cwistmctlve  knowledge  of  the  facts 
induces,  by  his  words  or  conduct,  another  to 
believe  that  he  acquiesces  In  a  transaction, 
or  that  he  will  offer  no  opposition  thereto, 
and  that  other,  in  reliance  on  such  belief, 
alters  his  i>o8ltlon,  such  person  Is  estopped 
from  repudiating  the  transaction  to  the 
other's  prejudice.  And  this  Is  so  regardless 
of  the  particular  Intent  of  the  party  whose 
acquiescence  Induces  action.  21  O.  J.  p. 
1216,  5  221 ;  2  Pomeroy's  Equity  Jur.  (2d  Ed.) 
I  818.  See,  also,  Thompson  v.  WUhlte, 
Adm'r,  181  Ark.  77,  198  S.  W.  271 ;  Davis  v. 
Shelby,  136  Ark,  406,  206  S.  W.  749;  Fagan 
V.  Stuttgart  Normal  Institute,  91  Ark.  141, 
120  S.  W.  404;  Rogers  v.  Galloway  Female 
College,  64  Ark.  627,  44  S.  W.  454,  39  L.  R.  A. 
636. 

[5,  •]  This  doctrine  rests  upon  the  princi- 
ple that  If  one  maintains  silence,  when  in 
conscience  he  ought  to  speak,  equity  will  de- 
bar him  from  speaking  when  la  conscience 
he  ought  to  remain  silent  This  principle  of 
natural  Justice  decides  against  the  plaintiffs 
in  this  case.  Alma  Brownfleld  knew  the  cir- 
cumstances under  which  the  original  con- 
tract was  made,  and  that  a  balance  of  the 
purchase  price  remained  due  and  unpaid  at 
the  time  of  her  father's  death.  She  declined 
to  take  any  pert  In  paying  out  the  land,  and 
knew  that  It  was  agreed  between  her  mother 
and  her  three  adult  brothers  that  they 
should  finish  paying  out  the  land  and  take 
the  title  In  themselves.    They  had  already 


r.  YOUNO  53 

S.W.) 

made  the  greater  part  of  the  initial  payment 
in  their  father's  lifetime  with  the  under- 
standing that  they  should  receive  a  propor- 
tionate part  of  the  land.  Alma  Brownfleld 
allowed  them  to  remain  In  possession  of  the 
land  after  they  had  paid  it  out,  and  to  make 
valuable  improvements  thereon.  In  1918 
before  this  suit  was  instituted,  they  sold  the 
land  to  Dave  Boles  for  a  valuable  considera- 
tion, and  he  made  Improvements  thereon, 
which  enhanced  the  value  of  the  land  in  the 
sum  of  $150.  These  facts  and  circumstances 
make  a  case  of  equitable  estoppel  against 
Alma  Brownfleld,  and  she  cannot  be  per- 
mitted in  a  court  of  equity  to  assert  her  legal 
rights  against  the  defendants  in  whose  favor 
the  estoppel  is  Invoked. 

[7]  The  estc^jpel  against  Alma  Brownfleld 
is  equally  efficacious  in  its  operation  uiwn  all 
who  claim  under  her.  Therefore  her  chil- 
dren are  estopped  to  maintain  this  action. 

Aa  shown  in  our  statement  of  facts,  Eliza 
Goodson,  the  sister  of  Alma  Brovmfield,  exe- 
cuted a  quitclaim  deed  to  the  land  to  the  de- 
fendants, and  disclaims  any  interest  in  the 
present  suit 

It  follows  that  the  decree  must  be  affirmed. 


KIRBY  et  al.  v.  YOUNG  et  al.    (No.  208.) 
(Supreme  Court  of  Arkansas.    Oct.  26, 19*^0.) 

1.  Appeal  and  error  «=> 1 236— Though  mort- 
gage was  forecloswl.  Judgment,  being  person- 
al, authorized  Judgment  on  supersedeas  bond. 

Under  Crawford  &  Moses'  Dig.  $  2176,  re- 
quiring judgment  on  the  supersedeas  bond  on 
the  affirmance  of  any  decree  superseded  by  bond 
in  the  form  prescribed  by  section  2159,  though 
it  applies  only  to  jadgments  or  decrees  for 
the  recovery  of  money,  the  fact  that  a  foreclos- 
ure was  decreed  as  well  as  personal  judgment 
does  not  lessen  the  effect  of  the  decree  as  a 
personal  one  for  the  recovery  of  money. 

2.  Appeal  and  error  €=>  1 236— Statute  for  exe- 
cution for  deficiency  on  foreclosure  does  not 
prevent  Judgment  on  supersedeas  bond. 

The  authority  under  Crawford  &  Moses' 
Dig.  $  6244,  for  execution  against  defendants 
in  foreclosure  suit  for  the  deficiency  after  sale 
of  the  property  does  not  lessen  the  authority  of 
the  Supreme  Court  under  section  2176  to  ren- 
der judgment  on  the  supersedeas  bond  on  af- 
firmance of  a  decree  for  foreclosure  and  for 
personal  judgment  against  defendants. 

3.  Appeal  and  error  «=>  1 236— Appellate  court 
will  not  marshal  securities  for  sureties  on 
supersedeas  bond. 

The  authority  of  the  Supreme  Court  to  ren- 
der judgment  on  a  supersedeas  bond  is  depend- 
ent on  the  statute  which  authorizes  it,  and 
there  is  no  discretion  where  the  facts  bring  the 
case  within  the  terms  of  the  statute,  so  that 
the  court  cannot  adjust  the  equities  between 
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the  parties  by  marshaling  the  securities  for 
the  benefit  of  sureties  on  the  bond,  which  would 
be  an  exercise  of  original  jurisdiction. 

Appeal  from  Lonoke  Chancery  Court;  J<dm 
E.  Martlnean,  Chancellor. 

Snlt  by  M.  O.  Young  and  others  against 
H.  H.  Klrby  and  others.  Decree  for  com- 
plainants, and  defendants  appeal.  On  motion 
to  render  judgment  on  supersedeas  bond. 
Motion  granted. 

See,  also,  224  S.  W.  970. 

W.  G.  Akers,  of  Little  Bock,  for  appellants. 

Trimble  &  Trimble,  of  Lonoke,  and  Thos.  E. 
Helm,  of  Little  Rock,  for  appellees. 

Mcculloch,  c.  j.   Appeiiee  w.  t.  mc- 

Bride  moves  now  for  judgmoit  against  the 
sureties  on  appellant's  supersedeas  bond. 
The  sureties  appear  and  resist  the  motion 
on  the  ground  that  the  decree  appealed  from 
was  for  the  foreclosure  of  the  mortgage  on 
land,  as  well  ka  for  the  recovery  of  money, 
and  that  no  judgment  could  be  rendered 
against  the  sureties  until  the  foreclosure  de- 
cree is  enforced  by  a  sale  of  the  property. 
Appellant  assumed  payment  of  the  mortgage 
debt  to  McBride  as  a  part  of  the  considera- 
tion of  his  purchase  of  the  land  from  appel- 
lees Toung  and  Birdsong,  and  the  chancery* 
court  rendered  a  personal  decree  against 
them'  for  the  amount  of  the  McBrlde  debt, 
as  well  as  for  a  foreclosure  of  the  mortgage. 
That  was  In  accordance  with  the  statute, 
which  provides  that — 

"In  an  action  on  a  mortgage  or  lien,  the  judg- 
ment may  be  rendered  for  the  sale  ot  the  prop- 
erty and  for  the  recovery  of  the  debt  against 
the  defendant  personally."  Crawford  &  Moses' 
Digest,  S  6242. 

The  supersedeas  bond  was  In  statutory 
form  (Crawford  &  Moses'  Digest,  §  2159),  and 
superseded  the  whole  of  the  decree.  The 
statute  regulating-  procedure  In  this  court 
provides  as  follows: 

"Upon  the  aflSrmance  of  any  judgment,  order 
or  decree  by  the  Supreme  Court,  which  has 
been  wholly  or  in  part  superseded,  judgment 
shall  be  rendered  and  entered  up  against  the 
securities  on  the  supersedeas  bond,  and  the 
court  shall  award  execution  thereon."  Craw- 
ford &  Moses'  Digest,  §  2176. 

[1,  2]  This  court  has  construed  the  statute 
Just  quoted  to  apply  only  to  judgments  or 
decrees  for  the  recovery  of  money.  Ste- 
phens v.  Shannon,  44  Ark.  178;  Boiling  v. 
Pitzhugh,  82  Ark.  206,  101  S.  W.  173.  The 
fact  that  there  was  a  foreclosure  does  not 
lessen  the  force  and  effect  of  the  decree  as  a 


personal  one  for  the  recovery  of  the  debt. 
Bowser  Furniture  Co.  v.  Johnson,  117  Ark. 
496,  175  S.  W.  516.  Nor  does  the  fact  that 
the  statute  (Crawford  &  Moses'  Digest,  § 
6244)  expressly  authorizes  the  issuance  of  ex- 
ecutions against  the  defendants  In  a  fore- 
closure suit  for  the  deficiency  of  the  personal 
recovery  after  sale  of  the  property  affect  the 
force  of  the  statute  quoted  above  which  au- 
thorizes this  court,  on  the  affirmance  of  a 
judgment  for  the  recovery  of  mouey,  to  ren- 
der judgment  against  the  sureties  on  the  su- 
persedeas bond. 

[3]  The  authority  of  this  court  to  render 
Judgment  is  dependent  upon  the  statute 
which  expressly  authorizes  it,  for  there  is  no 
discretion  lodged  in  this  court  where  the 
facts  In  a  given  case  bring  it  within  the  terms 
of  the  statute.  It  is  not  within  the  province 
of  this  court  to  adjust  the  equities  between 
the  parties  by  marshaling  the  securities  for 
the  benefit  of  sureties  on  the  supersedeas 
bond,  for  that  would  be  an  exercise  of  origi- 
nal Jurisdiction.  American  Ins.  Co.  v.  Mc- 
Gehee  Liquor  Co.,  113  Ark.  486, 169  S.  W.  25J. 

There  are  three  cases  which  seem  to  be  de- 
cisive of  the  question  now  involved.  Rogers 
V.  Brooks,  31  Ark.  194;  s.  c.  30  Ark.  612; 
Krone  v.  Cooper,  43  Ark.  554 ;  Royal  Theater 
Co.  V.  Collins,  102  Ark.  539,  144  S.  W.  919. 
The  first  one  of  these  cases  (Rogers  v. 
Brooks)  was  for  the  foreclosure  of  a  lien  and 
the  recovery  of  money.  This  court  reversed 
the  decree  as  to  the  lien,  but  rendered  Judg- 
ment here  on  the  supersedeas  bond  for  the 
amount  of  the  recovery  of  mcmey.  The  last 
case  (Royal  Theater  Co.  v.  Collins)  was  an 
action  to  enforce  a  mechanic's  lien,  and  the 
court  rendered  a  decree  against  the  defend- 
ant for  the  recovery  of  the  amount  of  the 
debt  and  a  foreclosure  of  the  Hen,  and  we 
decided  that  the  appellee  was  entitled  to  a 
summary  Judgment  here  on  the  supersedeas 
bond  for  the  amount  of  money  recovered.  In 
disposing  of  the  case,  we  said: 

"The  chancellor  rendered  a  judgment  in  per- 
sonam against  the  Royal  Theater  Company. 
No  contention  is  made  that  the  judgment  is  er- 
roneous, and  it  is  affirmed.  An  appeal  liond 
was  filed,  and  a  supersedeas  was  issued.  The 
bond  is  in  the  form  provided  by  section  1218  of 
Klrby's  Digest,  and  by  its  terms  includes  the 
judgment  in  personam  against  the  Royal  Thea- 
ter Company.  If  appellants  desired  to  stay 
proceedings  on  only  a  part  of  the  judgment  or 
decree,  the  terms  of  the  bond  should  have  been 
varied  to  that  effect." 

Judgment  here  Is  accordingly  awarded 
against  the  sureties  on  the  bond  for  the 
amount  of  the  McBrlde  debt 
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KANSAS  CITY  LIFE  INS.  CO.  v.  RIDOUT 

•t  •!.    (No.  205.) 

(Supreme  Court  of  Arkonaas.    Feb.  28,  VXil.} 

I.  Imaraao* 
with  kflowledM 


>I36(4)— Oeilvmry  of  poltoy 
_  lasarMl  was  tiek  Uad»  wm- 
paay. 
An  Inaurance  company  is  bound  by  a  life 
policy  delivered  by  an  authorized  agent  to  in- 
sured, when  the  agrent  bad  knowledge  the  in- 
sured was  then  rick,  notwithstanding  a  provi- 
rion  requiring  good  health  of  insured  when  the 
policy  was  delivered  to  make  it  effectual. 

2.  iRsnranee  «=>I36(4)— Agent  to  dallver  poi- 
loy  has  authority  to  bind  oompany  thereby. 

An  agent  to  whom  a  life  policy  was  sent 
with  express  instructions  to  deliver  it  to  in- 
sured has  the  authority  to  bind  the  company  by 
making  such  delivery,  although  insured  was  not 
in  good  health  at  time  of  delivery. 

3.  Insnranoe  «=»I4I (I)— Requirement  of  good 
health  when  policy  Is  dollverad  oan  be  waived. 

The  provision  of  a  life  insurance  policy 
that  it  shall  take  effect  only  if  delivered  wiiile 
the  insured  is  in  good  health  is  one  which  can 
be  waived  by  the  company,  since  it  is  a  provi- 
sion for  its  benefit. 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Mrs.  Maggie  Ridont  and  others 
against  the  Kansas  City  Life  Insunmce  Ck>m- 
pany.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Garmtcbael  tc  Brooks,  of  Little  Bock,  for 
appellant. 

Brundldge  &  Neelly,  of  Searcy,  and  Em* 
met  Vanglian,  of  Des  Arc,  for  appeUees. 

SMITH,  J.  This  Is  a  suit  td  collect  an 
Insurance  policy  issued  by  the  appellant  com- 
pany on  the  life  of  Homer  W.  Ridout,  and 
this  appeal  is  from  a  verdict  and  judgment 
In  favor  of  the  beneficiaries  named  in  the 
policy.  The  applicant  was  examined  and  the 
medical  report  made  out  by  the  company's 
examiner  on  August  2,  1919.  The  application 
was  received  on  August  6,  1919,  at  the  home 
olBce  of  the  company  in  Kansas  City,  Mo.; 
bat  the  application  was  held  for  certain  re- 
ports, and  was  not  approved  by  the  medical 
director  until  August  18, 1919,  on  which  date 
the  policy  issued. 

Upon  Issuing  the  policy  the  company  sent 
It  to  its  general  agency  In  Oklahoma  City, 
Okl.,  which  was  its  "exclusive  representative 
In  the  Southern  States."  This  agency  trans- 
mitted the  policy  to  J.  F.  Hudson,  tlie  com- 
pany's local  agent  at  Des  Arc,  the  post  office 
address  of  the  Insured.  The  letter  transmit- 
ting the  policy  contained  the  following  direc- 
tions concerning  it: 

"In  order  to  advise  policy  holder  at  the  ear- 
liest possible   moment  of  the  issuance  of  bis 
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policy,  we  Boggeat  that  you  ImmedUitely  send 
him  a  post  card  notice  reading  as  follows:  'At 
your  earliest  convenience  please  call  at  the 
bank.'  When  he  calls,  point  out  that  the  pol- 
icy as  issued  is  In  every  respect  what  he  ap- 
plied for.  Then  ask  him  to  sign  the  receipt- 
form  C103 — attached  to  policy.  As  this  receipt 
is  necessary  for  completion  of  our  records, 
please  return  same  to  this  office  at  your  ear- 
liest convenience.  Tour  eoH>peration  in  prompt- 
ly returning  signed  policy  receipt  will  be  greatly 
appreciated." 


The  policy  arrived  In  Des  Arc  <»i  August 
27th,  and  on  August  28th  a  brother  of  the 
insured  called  at  Hudson's  office,  in  the  bank 
of  which  he  was  cashier,  for  the  policy,  and 
asked  to  be  permitted  to  sign  his  brother's 
name  to  the  receipt  therefor,  stating  to  Hud- 
son at  the  time  that  his  brother,  the  in- 
sured, was  at  home  sick,  and  could  not  call 
for  the  iwllcy.  Hudson  first  agreed  to  this, 
but  upon  reconsideration  decided  it  would  be 
better  to  have  the  receipt  signed  by  the  In- 
sured himself.  This  the  Insured  did  on  the 
28th,  when  the  policy  was  delivered  to  him. 
The  Insured  died  August  30th. 

Proof  of  death  was  duly  made,  but  pay- 
ment of  the  policy  was  refused,  because  of  a 
provision  on  the  back  thereof  reading  as 
follows: 

"Section  .1.  This  policy  shall  not  take  effect 
unless  the  first  premium  herein  has  been  paid 
and  this  policy  delivered  to  the  applicant  witiiin 
thirty  days  from  the  date  hereof,  or  unless  the 
applicant  is  in  good  health  at  the  time  of  its 
delivery." 

The  Insured  paid  the  first  premium  by  ex- 
ecuting his  note  on  the  date  of  the  applica- 
tion. Hudson  accepted  this  note  as  payment, 
and  remitted  to  the  company  Its  part  of  the 
premium.  After  the  death  of  the  ln8ut«d 
the  company  offered  to  return  this  premium, 
but  the  tender  thereof  was  refused. 

It  stands  undisputed  that  the  policy  was 
issued,  and  was  delivered,  and  the  premium 
was  paid ;  but  Hudson  testified  that  he  was 
unaware  of  the  insured's  illness,  and  that  he 
would  not  have  delivered  the  policy,  had  he 
been  apprised  of  that  fact.  This  question 
of  the  agent's  knowledge  of  the  insured's  ill- 
ness presents  the  only  question  of  fact  In  the 
case.  No  contention  is  made  that  any  false 
answers  were  found  in  the  application  for 
the  insurance.  The  Jury  was  told  there 
could  be  no  recovery  if  Hudson  was  not  ad- 
vised of  the  Insured's  illness;  so  that  the 
Jury's  verdict  eliminates  that  question  of 
fact.  There  is  no  allegation  or  proof  of  col- 
lusion between  the  agent  of  the  company  and 
the  Insured. 

The  dedslon  of  the  case  turns  upon  the 
effect  to  be  given  the  act  of  the  agent  in  de- 
livering the  policy  after  being  advised  of  the 
insured's  illness,  In  view  of  the  provision  of 
the  policy  quoted  above.    Respective  counsel 
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have  collected  many  cases  dealing  with  the 
question  stated;  but  we  find  It  unnecessary 
to  review  these  authorities,  as  we  have  an- 
nounced the  principles  which  control  here. 

£t]  The  poUcy  sued  on  in  the  case  of  Peeb- 
les y.  Oolumblan  Woodmen,  111  Ark.  435, 
164  S.  W.  296,  contained  a  provision  substan- 
tially Identical  with  the  one  set  out  above  In 
regard  to  the  health  of  the  applicant  at  the 
time  of  the  delivery  of  the  policy.  The  pol- 
icy there  sued  on  contained  provisions  for 
disability  benefits,  and  Peebles  became  dis- 
abled. It  was  insisted,  on  the  motion  for 
rehearing,  as  is  Indicated  In  the  opinion  on 
rehearing,  that  the  agent  who  delivered  the 
policy  did  not  know  the  insured  was  serious- 
ly hurt.  But  we  said  the  Jury  would  have 
been  Justified  In  believing  that  imder  the  cir- 
cumstances attending  the  delivery  of  the 
policy  the  agent  did  know  the  Insured  was 
severely  or  seriously  Injured  at  the  time  of 
the  delivery,  although  the  agent  testified  that 
It  was  not  thought  that  the  insured  was  seri- 
ously hurt.  We  held  that  the  company  was 
bound  by  the  act  of  Its  agent  In  delivering  the 
policy.  The  doctrine  of  that  case  has  since 
been  reaflSrmed  in  Maloney  v.  Maryland  Cas- 
ualty Ck).,  113  Ark.  174, 167  S.  W.  845 ;  Clinton 
V.  Modern  Woodmen,  125  Ark.  116,  187  8.  W. 
939;  Grand  Lodge  A.  O.  U.  W.  v.  Davidson, 
127  Ark.  138,  191  8.  W.  961,  U  H.  A.  1917C, 
914;  Missouri  State  Life  Ins.  Co.  v.  burton, 
129  Ark,  137,  195  S.  W.  871 ;  American  Life 
^  Accident  Ass'n  v.  Walton,  133  Ark.  848, 
202  S.  W.  20 ;  Sovereign  Camp  W.  O.  W.  v. 
Anderson,  133  Ark.  411,  202  S.  W.  698; 
Hutchlns  T.  Globe  Life  Ins.  Co.,  126  Ark.  360, 
190  S.  W.  446;  Sovereign  Camp  W.  O.  W.  v. 
Newsom,  219  S.  W.  759. 

[2]  It  Is  finally  insisted  that  Hudson  was 
not  such  an  agent  as  could  bind  the  company 


by  a  delivery  of  the  policy.  But  we  do  not 
agree  with  learned  counsel  in  this  contention. 
The  delivery  of  the  policy  was  the  final  act 
to  the  consummation  of  the  contract  That 
duty  was  expressly  committed  to  Hudson. 
He  was  admonished  to  discharge  that  duty 
expeditiously,  and  he  was  dlryted  to  secure 
and  return  signed  policy  rect^lpt  Hudson 
had  acted  for  the  company  In  taking  the  ap- 
plication and  In  remitting  the  premium,  and 
he  was  necessarily  acting  as  the  company's 
agent  when  he  delivered  the  policy.  The 
provision  quoted  above  was  for  the  com- 
pany's benefit,  yet  notwithstanding  that  pro- 
vision he  did  the  final  and  essential  thing  to 
consummate  the  contract  of  insurance,  to 
wit,  he  delivered  the  policy. 

[3]  The  case  of  Independent  Order  of  For- 
esters V.  Cunningham,  127  Tenn.  S21,  156  a 
W.  192,  is  found  annotated  in  6  A.  U  B. 
1569.  The  annotator's  case  note  reads  as 
follows: 

"It  has  been  generally  held  that  provisions  in 
an  Insurance  contract  of  a  mutual  benefit  as- 
sociation BtipnlatiDg  tiiat  liability  for  benefits 
on  the  part  of  the  insurer  shall  not  attach  un- 
less the  certificate  or  policy  is  delivered  to  the 
applicant  while  in  good  health,  or  nnless  he  is 
in  good  health  at  the  date  of  the  policy  or  date 
of  issuance,  or  unless  he  is  in  good  health  at 
the  time  of  payment  of  the  first  premium,  are 
conditions  precedent  which  may  be  waived  by 
the  insurer." 

The  rule  stated  Is,  of  course,  applicable 
to  other  insurance  companies  as  well  as  to 
mutual  benefit  associations.  In  support  of 
the  note  quoted  the  author  cites  a  large  num- 
ber of  cases  in  addition  to  our  own  case  of 
Peebles  v.  Columbian  Woodmen. 

Judgment  affirmed. 
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(Snpreme  Coart  of  Tenoenee.    Jan.  19,  1921.) 

1.  LloMiM  «=»l8*/2.  New,  vol.  I2A  Kay-N«. 
SeriM— Bloe  Sky  Law  apirilM  to  eorporatloo 
•ngaged  In  wholesale  drug  hnsinees  In  stat*. 

A  coriMTation  organized  under  the  Laws  of 
Delaware  which  undertook  to  establish  a  whole- 
sale drug  business  in  the  state  held  one  which 
the  Blue  Skr  Law  was  designed  to  regulate. 

2.  LlooMM  «=s39— Snbaoriptloa  oontraot  hold 
unooforoMblo  wbore  Bloe  Sky  Law  not  com- 
plied with. 

A  subscription  contract  taken  by  a  corpora- 
tion which  was  in  defanit  with  reference  to  the 
statemmto  exacted  of  it  by  the  Blue  Hky  Law 
cannot  bo  enforced  against  the  subscriber. 

8.  LIcoHSos  «=>l8i^2i  Now,  vol.  I2A  Koy-No. 

Series— Blao  Sky  Law  not  Intended  to  regn- 

late  ordinary  business. 
Acts  1st  Ex.  Bess.  1918,  c,  SI,  known  as 
the  Blue  Sky  Law,  was  not  intended  to  regulate 
the  ordinary  business  of  corporations,  domestic 
or  foreign,  within  the  state,  but  to  protect  in- 
vestors. 

Certlorart  to  Court  of  Civil  Appeals. 

Suit  by  A.  6.  Ooodyear,  as  trustee  In 
bankruptcy  of  the  Soatbem  Pharmaceuti- 
cal Company,  against  Dr.  O.  W.  Meux. 
From  a  decree  of  the  Court  of  Civil  Appeals 
reversing  a  decree  of  the  chancelloi'  dis- 
missing the  bill,  defendant  brings  certiorari. 
Decree  of  Court  of  Civil  Appeals  reversed, 
and  decree  of  chancellor  affirmed. 

J.  W.  E.*  Moore  &  Son,  of  Brownsville,  and 
Lusk  &  Thompson,  of  Chattanooga,  for 
plaintiff. 

Elnney  ft  Wills,  at  Brownsville,  for  de- 
ftadant 

GREEN,  J.  This  suit  was  brought  by 
the  complainant  as  trustee  in  bankrupt)^ 
of  the  Southern  Pharmaceutical  Company  to 
recover  a  balance  alleged  to  be  due  from 
the  defendant  on  his  subscription  to  the 
stock  of  said  corporation.  This  corporation 
•was  organized  under  the  laws  of  Delaware, 
and  undertook  to  establish  a  wholesale  drug 
business  In  this  state.  Agents  were  employ- 
ed to  sell  Its  stock,  and  under  the  plans 
followed  preferred  stock  was  sold  to  sub- 
scribers and  common  stock  In  an  amount 
equal  to  their  subscriptions  was  given  to 
each  subscriber,  as  a  bonus.  The  concern 
la  now  being  wound  up'  in  the  bankruptcy 
court  It  is  averred  that  this  donation  of 
common  stock  as  a  bonus  was  Illegal  under 
the  laws  of  Delaware,  and  this  suit  Is 
brought,  as  stated,  to  recover  on  account  of 
the  bonus  stock  as  for  an  unpaid  subscrip- 
tion. 

Varloos  questions  are  raised  in  the  case. 


OOODYSAB  T.  MEUX  IT 
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The  bill  was  dismissed  by  the  chanoeUor, 
but  tha  Court  of  Civil  Appeals  reversed  the 
chancellor  and  rendered  a  decree  far  the 
coBfplainant,  and  the  case  has  been  brought 
before  us  on  certiorari. 

One  of  the  defenses  interposed  is  that  the 
defunct  cortx>ratlon  and  Its  agents  had  fail- 
ed to  comply  with  chapter  81  of  the  Acts  of 
the  First  Extra  Session  of  1918,  known  as 
the  Blue  Sky  Law.  It  Is  therefore  Insisted 
that  the  contract  for  the  sale  of  the  stock 
was  Illegal,  and  there  can  be  no  recovery 
herein.    We  think  this  defense  Is  good. 

The  statute  referred  to,  which  is  carried 
Into  TbotapBtm's  Shannon's  Code,  at  eectlrai 
8606al89  et  seq.,  provides  that  all  local  and 
foreign  corporations,  with  certain  designated 
exceptloos,  ahaU  be  known  .as  investment 
companies.  It  provides  that  before  ottering 
to  sell  any  stock,  bonds,  or  other  securities 
of  any  kind  or  character,  except  govern- 
ment, state,  or  municipal  bonds,  or  any 
lands  or  town  lots,  such  corporation  shall 
file  statements  containing  information  par- 
ticularised In  the  act  and  shall  pay  a  fee  of 
920.  The  act  further  ptovides  such  com- 
panies shall  file  additional  statements  at  the 
close  of  business  on  December  31  and  June 
80  of  each  year,  and  It  provides  that  no 
agent  of  such  companies  shall  do  any  busl- 
i^esa  for  them  until  such  agents  register 
their  names  with  the  Secretary  of  State  and 
pay  certain  fees.  It  is  further  enacted  that 
any  person  or  agent  who  undertakes  to  sell 
the  securities  of  companies  which  have  not 
complied  with  the  statute,  and  that  any 
such  companies  which  undertake  to  do 
business  in  the  state  without  compliance 
therewith,  shall  be  guilty  of  a  misdemeanor 
punishable  by  penalties  set  out  It  la  pro^ 
vlded  that  the  statute  shall  be  complied  with 
before  any  attempt  to  sell  stock  or  do  any 
other  business  in  the  state  is  made. 

[1]  We  think  there  can  be  no  doubt  but 
that  the  bankrupt  corporation  was  one  of 
the  kind  whose  busiucsa  and  the  sale  of 
whose  securities  this  statute  was  designed 
to  regulate.  It  appears  from  the  record 
that  when  the  subscription  of  defendant  for 
this  stock  was  taken,  this  company  was  in 
default  with  reference  to  the  statements  ex- 
acted of  it  by  the  statute,  and  it  further 
appears  that  the  agents  who  sold  the  stock 
were  not  duly  registered. 

The  contract  which  was  entered  Into  with 
the  defendant  was  accordingly  a  contract 
prohibited  by  law,  and  the  activities  of 
the  corporation  and  its  agents  In  this  re- 
spect constituted  a  misdemeanor  punishable 
by  law. 

[2]  It  is  w^  settled  that  a  contract  enter- 
ed into  under  these  circimiHtances  cannot  be 
enforced.  Stevenson  v.  Ewing,  87  Tenn*  45, 
46,  9  S.  W.  230;  Cary-Lomberd  Lumber  Co. 
V.  Thomas,  92  Teun.  587,  22  S.  W.  743;  Hai 
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wortb  T.  Montgomery,  91  Denn.  16, 18  S.  W. 
399. 

The  failure  of  the  corporation  and  Its 
agents  to  comply  with  this  statute  was 
pleaded  In  defendant's  answer,  and  this 
averment  of  tbe  answer  was  sustained  by 
the  proof.  Morton  y.  Imperial  Realty  Oo., 
133  Tenn.  681,  182  S.  W.  230. 

Counsel  for  tbe  complainant  refers  to 
Paysoi^  V.  Withers,  Fed.  Cas.  No.  10,864, 
Bartlett  v.  Insurance  Co.,  18  Kan.  369,  Un- 
ion Trust  Co.  V.  Slckels,  125  App.  Dlv.  106, 
109  N.  Y.  Snpp.  262,  and  First  National 
Bank  T.  Leeper,  121  Mo.  App.  688,  07  S.  W. 
636,  as  being  om>oeed  to  the  conclusl(Ht  here- 
tofore indicated.  These  cases  construe  stat- 
utes of  several  states  which  undertake  to 
regulate  tbe  entry  and  ordinary  activities 
of  foreign  corporations  in  those  states.  The 
statutes  are  similar  to  our  act  (chapter  122, 
Acts  of  1891). 

[3]  Generally  speaking,  tha^  cases  hold 
that  selling  of  stock  of  sacb  foreign  corpo- 
rations is  not  the  doing  of  business  within 
tbe  purview  of  tbe  statutes  considered.  We 
think  such  authorities  are  not  in  point. 
None  of  them  dealt  with  statutes  such  as 
chapter  31  of  the  Acts  of  tbe  First  Extra 
Session  of  1913.  This  act  of  1013  was  es- 
pecially designed  to  regulate  the  sale  of  cor- 
porate securities.  It  was  not  Intended  to 
regulate  the  ordinary  business  of  corpora- 
tions, domestic  or  foreign,  within  tbe  state; 
It  is  known  as  tbe  Blue  Sky  Law,  and  the 
purport  of  all  such  laws  is  to  protect  In- 
vestors. 

It  results  that  the  Court  of  Civil  Appeals 
was  in  error.  The  decree  of  that  court  will 
.be  reversed,  and,  for  the  reasons  stated  In 
this  opinion,  the  decree  of  the  chancellor 
will  be  affirmed,  and  the  costs  of  this  cause 
taxed  to  the  complainant. 


STATE  ex  rel.  THOMASON,  Comptroller,  v. 
BRANHAM  et  ai. 

(Supreme  Court  of  Tennessee.    Feb.  26, 1921.) 

1.  Taxation  «s>875( I)— Exemption  of  $1,000 
proper  In  ease  of  oollatorals. 

Under  Acts  1919,  c.  46,  §§  2,  3,  imposhig 
Inheritance  taxes  on  transfers  to  descendants, 
etc.,  at  one  rate  and  on  transfers  to  collaterals 
at  another  rate,  an  exemption  of  $1,000  should 
be  allowed,  though  the  entire  transfer  is  to 
collaterals. 

2.  Taxation  «=»875(l)  —  $10,000  exemption, 
where  transfer  Is  to  collaterals  and  direct 
descendants,  eto. 

Where  property  passes  partly  to  collaterals 
and  partly  to  direct  descendants,  etc.,  there  is. 


nnder  Acts  1919,  c.  46,  i|  2,  3,  an  exemption  of 
110,000. 

3.  Taxation  4=>860  —  Inheritanoo  tax  laws 
should  be  construed  against  state. 

Where  the  language  is  not  clear,  an  in- 
heritance tax  law  should  be  construed  against 
the  state. 

4.  Taxation  «=>873(l)  —  Wher*  property  Is 
transferred  to  many  eoilaterals,  there  It 
only  one  exemption  to  estate. 

Under  Acts  1919,  c.  46,  §S  2,  8,  imposmg 
inheritance  taxes  at  different  rates  on  trans- 
fers of  property  to  direct  descendants  and  to 
collaterals,  declaring  that  in  determining  wheth- 
er any  property  falls  within  either  exception 
the  estate,  the  transfer  of  which  may  be  the 
subject  of  taxation,  shall  be  treated  as  a 
whole,  or  as  one  transfer  without  reference  to 
the  shares  into  which  the  estate  may  be  subdi- 
vided, th^e  can  be  only  a  single  exemption  to 
the  estate  of  $1,000  in  case  of  transfers  to 
collaterals,  notwithstanding  in  case  of  transfers 
of  a  large  estate  to  numerous  collaterals  such 
collaterals  having  no  individual  exemption  may 
have  surtaxes  deducted  from  their  shares  pur- 
suant to  section  11,  althongh  their  shares  be 
very  small. 

5.  Taxation  «s»886>/2— In  case  of  transfer  to 
ooliaterals  and  direct  descendants,  etc.,  trans- 
fers to  each  oiass  should  be  considered  as  one. 

Under  Laws  1919.  c.  46,  U  2,  3,  where  there 
are  transfers  to  collaterals  and  transfers  to 
ascendants,  or  descendants,  etc.,  all  that  part 
going  to  collaterals  must  be  treated  as  one 
transfer,  and  that  part  going  to  ascendants, 
etc.,  as  another  transfer;  different  rates  of  tax- 
es being  levied  on  tbe  two  transfers. 

Appeal  from  C!hancery  CovA,  Sumner 
County;   J.  W,  Stoutt,  Chancellor. 

Salt  by  the  State  of  Tetinesaee,  on  the 
relati(«  of  John  B.  Xhomason,  Omptroller, 
to  recover  an  inheritance  tax  against  O.  P. 
Branham  and  others,  executors  and  l^atees 
of  John  T.  Branhant,  deceased.  From  the  de- 
cree t>oth  complainant  and  defendants  appeal. 
Affirmed. 

J.  W.  Cooper,,  of  Nashville,  and  Frank  M. 
Thompson,  Atty.  Gen.,  for  tbe  comptroller. 

Baskerville  &  McGlotblin.  of  Gallatin,  for 
Branham. 

GREEN,  J.  This  suit  was  brought  by  the 
comptroller  against  the  executors  and  lega- 
tees of  John  T.  Branham  to  recover  an  inheri- 
tance tax  under  chapter  46  of  tbe  Acts  of 
1919.  Both  sides  were  dissatisfied  with  the 
chancellor's  decree,  and  have  appealed  to 
this  court. 

John  T.  Branham  died  In  Sumner  county 
in  July,  1919.  By  bis  will  he  distributed  his 
estate  among  his  grandnephews  and  grand- 
nieces,  63  in  number,  each  of  these  taking 
$400.    The  .residue  of  his  estate  was  given  to 
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fals  nephews  and  nieces,  13  In  nnmber.  It  is 
agreed  that  the  clear  value  of  the  estate  was 
153.359.38. 

The  chancellor  held  $1,000  to  be  exempt, 
and  Imposed  a  tax  of  5  per  cent,  on  the  next 
¥50,000  and  the  tax  of  iS  per  cent  on  the  re- 
mainder of  the  estate.  He  allowed  an  attor- 
ney's fee  of  10  per  cent,  on  the  tax  decreed. 

The  case  necessitates  the  construction  of 
section  2  and  section  3,  and  "reference  to 
other  sections,  of  chapter  46  of  the  Acts  of 
1»19.* 

Section  2  and  section  3  are  as  follows: 

"Sec.  2.  Be  it  further  enacted,  that  there  is 
excepted  from  the  tax  imposed  in  the  forego- 
ing section  and  from  the  operation-  of  this  act, 
the  following,  and  no  other: 

"(1)  Property  of  an  Intestate,  testator,  or 
grantor,  where  the  whole  estate  has  a  dear 
market  ralae  of  less  than  $1,000.00.  (2) 
Property  haring  a  dear  market  value  of  less 
than  $10,000.00,  transferred  to  the  wife  and 
to  the  direct  descendants  and  ascendants,  or 
either  of  them,  of  the  person  from  \rhom  the 
transfer  is  made:  Provided,  however,  that  in 
determining  whether  any  property  falls  within 
either  of  the  foregoing  ezceptionB,  the  estate 
the  transfer  of  which  may  be  the  subject  of 
taxation  ander  this  act,  shall  be  treated  as  a 
whole,  or  as  one  transfer  or  sum,  without  ref- 
erence to  the  nnmber  of  transfers  or  parts  of 
shares  into  which  such  estate  may  be  subdivid- 
ed. (3)  All  property  transferred  to  munidpal 
oorporatioDS,  for  strictly  municipal  purposes. 
(4)  All  property  devised  or  transferred  to  any 
charch  for  purely  religions  purposes,  to  any 
school  or  college  for  purely  educational  pur- 
poses, to  any  hospital  or  bona  fide  charitable  in- 
stitution. 

"Sec.  3.  Be  it  further  enacted,  that  the  tax 
on  all  transfers  taxable  under  this  act  shall 
be  at  the  rates  following:  (1)  Where  the  per- 
son or  persons  entitled  thereto  are  the  husband, 
wife  or  direct  descendants,  or  any  child  adopt- 
ed us  such  in  conformity  with  the  laws  of  the 
state,  or  ascendants  of  the  person  making  the 
trani^er,  (1)  one  per  cent,  on  amounts  from 
$10,000  to  $25,000;  1%  per  cent,  on  the  next 
$25,000,  or  any  part  thereof;  2  per  cent  on  the 
next  $50,000,  or  any  part  thereof;  3  per  cent 
on  the  next  $400,000,  or  any  part  thereof;  5 
per  cent,  on  $500,000  and  all  over  that  sum. 
(2)  When  the  person  or  persons  entitled  there- 
to are  not  the  wife  or  direct  ascendant  or  de- 
scendant of  the  person  making  the  transfer,  5 
per  cent,  on  amounts  from  $1,000.00  to  $50,- 
000;  6  per  cent,  on  the  next  $50,000,  or  any 
part  thereof;  7  per  cent,  on  the  next  $50,000, 
or  any  part  thereof;  8  per  cent,  on  the  next 
$50,000,  or  any  part  thereof;  9  per  cent,  on  the 
next  $50,000,  or  any  part  thereof;  10  per  cent 
on  $250,000  and  all  over  that  sum." 

It  will  be  observed  that  a  tax  Is  levied  on 
the  passing  of  property  to  the  wife  or  hus- 
band (State  ex  rel.  v.  Temple,  142  Tenn.  466, 
220  S.  W.  1084)  or  to  the  direct  descendants 
or  ascendants  of  the  owner  of  the  property. 
Another  tax  at  a  different  rate  is  levied  up- 
on the  transfer  of  property  to  persons  other 
than  those  named.  The  first  tax  has  hereto- 
fore been  known  In  this  Jurisdiction  aa  the 


direct  Inheritance  tax  and  the  other  tax  has 
been  known  as  the  collateral  Inheritance  tax. 
It  will  be  convenient  to  preserve  this  nomen- 
clature although  not  strictly  accurate. 

[1]  We  think  the  chancellor  was  correct  In 
allowing  an  exemption  of  $1,000.00  In,  this 
case.  It  Is  Insisted  for  the  comptroller  that 
there  is  no  exemption  from  collateral  Inheri- 
tance tax,  unless  the  entire  estate  Is  of  a 
clear  value  of  less  than  $1,000.00.  The  lan- 
guage of  section  2,  standing  alone,  would  ex- 
cuse this  contention.  Section  3,  however,  in 
dealing  with  the  collateral  inheritance  tax, 
levies  it  "on  amounts  from  $1,000.00  to 
$50,000.00,  etc.,  and  levies  no  tax  on  amounts 
under  $1,000.00 

This  construction  was  given  to  the  act  of 
1919  In  State  ex  rel.  v.  Temple,  supra,  where 
it  was  said: 

"Analysing  section  2,  It  appears  that  an  ex- 
emption of  $10,000.00  is  provided  for  (a)  the 
wife,  (b)  direct  descendants,  and  (c)  direct  as- 
cendants, and  that  an  exemption  of  only  $1,000 
is  allowed  all  other  persons." 

So  we  think,  regardless  of  the  amount  of 
the  estate,  $1,000  is  exempt,  when  the  estate 
goes  to  collaterals  and  $10,000  is  exempt 
when  It  goes  to  ascendants,  decendants,  etc. 

[2]  In  addition  property  transferred  to  mu- 
nicipal corporations  for  municipal  purposes, 
and  property  transferred  to  churches,  schools, 
hospitals  and  charitable  institutions  is  ex- 
empt, and  Is  to  be  excluded  In  the  compnta- 
tloi>  of  the  inheritance  tax. 

We  think  that  if  property  Is  passed  partly 
to  collaterals  and  partly  to  direct  ascend- 
ants, descendants,  etc.,  $10,000.00  of  the 
estate  Is  exempt. 

[3,  4]  It  is  Insisted  for  the  defendants  that 
the  exemption  of  $1,000  should  be  taken  from 
each  legacy  under  this  will.  In  other  words, 
that  each  legatee  Is  entitled  to  $1,000  exemp- 
tion. 

The  argument  Is  that  the  Inheritance  tax  f  s 
a  tax  laid  on  the  prlvU^e  of'  receiving 
property.    Henson  v.  Monday  et  al.,  143  Tenn. 

,  224  S.  W.  1043;  that  the  tox  is  to  be  paid 

by  the  legatees  herein ;  that  the  language  of 
the  statute  is  doubtful ;  and  that  under  the 
authorities  each  legatee '  is  entitled  to  a 
$1,000  exemption. 

We  concede  that  an  Inheritance  tax  law 
should  be  construed  against  the  state  where 
the  language  is  not  clear,  and  that  In  such 
cases  each  recipient  of  property  subject  to  the 
tax  Is  ordinarily  given  the  benefit  of  any 
exemption  provided. 

It  all  depends,  however,  on  the  language  of 
the  particular  statute.  We  think  the  lan- 
guage of  the  statute  before  us  Is  too  clear  to 
permit  of  any  construction,  and  that  the  de- 
fendants' claim  for  exemptions  to  each  taker 
under  the  will  cannot  be  maintained. 

The  language  of  section  2  with  reference  to 
exemptions  is: 
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"That  in  determining  whether  any  property 
falls  within  either  of  the  foregoing  exceptions, 
the  estate  the  transfer  of  which  may  be  the 
subject  of  taxation  under  tliis  act,  shall  be 
treated  as  a  whole,  or  as  one  transfer  or  sum, 
without  reference  to  the  number  of  transfers 
or  paHs  of  shares  into  which  such  estate  may 
be  subdivided." 

We  are  plainly  required  under  this  lan- 
guage to  treat  the  property  disposed  of  by 
this  testator  as  one  transfer — as  If  given  to 
one  legatee.  This  being  tme,  but  one  exemi)- 
tion  of  $1,000  can  be  allowed. 

Treating  the  transfer  as  one,  the  chancdlor 
properly  levied  a  6  per  cent  tax  on  the  first 
$50,000  above  the  exemption  and  a  6  per  cent 
tax  on  that  part  of  the  estate  above  $50,000. 

Section  11  of  the  act  provides  that  the  exec- 
utor having  In  charge  any  legacy  or  prop- 
erty for  distribution  subject  to  the  tax  shall 
deduct  the  tax  therefrom  so  that  these  exec- 
ators  may  properly  assess  each  legatee  under 
the  will  with  hla  proportionate  part  of  the 
entire  tax. 

It  Is  true  that  under  this  scheme  of  privi- 
lege taxation  one  who  takes  a  small  legacy 
from  a  large  estate  may  be  charged  with  the 
surtax.  Still  this  is  a  matter  for  the  LiCgls- 
lature.  Privilege  taxation  Is  often  levied  on 
a  basis  that  is  not  altogether  equitable.  For 
Instance,  one  conducting  a  particular  business 
in  a  large  dty  pays  a  greater  privilege  tax 
than  one  conducting  the  same  business  In  a 
small  town,  regardless  of  the  amount  of  the 
business  of  either.  These  privileges  are  grad- 
uated according  to  the  population  of  the 
locality  In  which  a  party  does  business,  and 
are  not  proportioned  to  the  amount  of  busi- 
ness done  by  the  party. 

So  we  think  the  Legislature  may  law- 
fully graduate  the  privilege  of  taking  by  In- 
heritance according  to  the  value  of  the  es- 
tate, rather  than  the  value  of  the  particular 
property  taken.  If  such  classification  seems 
proper  to  the  Legislature,  we  do  not  feel  that 
we  have  any  right  to  Interfere. 

[6]  The  provision  that  the  transfer  of  the 
estate  shall  be  treated  as  a  whole  regardless 
of  the  number  of  shares  must  be  subjected  to 
this  qualification.  If  part  of  the  estate  goes 
to  collaterals  and  (part  to  ascendants  or 
descendants,  etc.,  all  that  part  going  to  col- 
laterals must  be  treated  as  one  transfer,  and 
that  part  going  directly  must  be  treated  as 
another  transfer.  This  Is  necessarily  true, 
since  different  rates  of  taxation  are  levied, 
and  In  the  case  put  the  transfer  of  the  prop- 
erty must  be  treated  as  two  transfers,  but 
with  one  exemption  of  $10,000  as  stated  be- 
fore. 

We  think  that  10  per  cent  attorney's  fee 
Is  proper  compensation  for  the  attorney  for 
the  Comptroller. 

The  chancellor's  decree  was  correct,  and 
will  be  affirmed  In  all  respects.  I 


AUSTIN  et  al.  v.  STATE. 

(Supreme  Court  of  Tennessee.    Feb.  26, 1921.) 

1.  Forgery  (S;=>4— Obtaining  signature  by  franit 
held  not  "forgery." 

Persons  who  obtained  the  signature  of  a 
person  to  a  deed  fraudulently  by  representing 
it  to  be  an  affidavit  were  not  guilty  of  forgery 
under  Thomp.-  Shan.  Code,  {  6696. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  For- 
gery.] 

2.  False  pretenses  «=»I3— Obtaining  slgnaturs 
to  deed  heM  false  pretenses. 

Persons  obtaining  signature  of  landowner 
to  deed  fraudulently  by  informing  him  that 
it  was  an  affidavit  violated  Thomp.  Shan.  Code, 
i  6568,  making  it  a  penitentiary  offense  to  ob- 
tain by  false  pretense  the  signature  of  any 
person  to  any  written  instrument  the  false 
making  of  which  is  a  forgery. 

3.  Criminal  law  «S=878(3)— Verdlrt  of  guilty 
under  certain  eounts  held  Ineifeotual. 

Where  defendants  were  charged  in  the  first 
count  with  the  crime  of  obtaining  signature  by 
false  pretense,  in  second  count  with  conspiracy 
to  defraud  and  actual  consummation  of  the 
conspiracy,  in  third  count  that  one  defendant 
counseled  and  procured  the  other  to  commit  a 
felony,  in  the  fourth  count  with  forgery,  and  a 
verdict  of  "not  guUty"  was  rendered  on  first 
count  and  "guilty"  on  the  other  counts,  and 
It  appeared  that  the  alleged  wrongful  act  con- 
sisted of  obtaining  a  signature  to  a  deed  of  land 
by  false  pretense,  which  is  not  forgery,  verdict 
of  guilty  as  to  the  second  and  third  counts  was 
ineffectual,  and  defendants  were  ordered  dis- 
charged. 

Error  to  Circuit  Court  Wilson  County; 
J.  H.  Gardenhlre,  Judge. 

B.  D.  Austin  and  John  Teaman  were  con- 
victed of  conspiracy  and  forgery,  and  the 
first-named  defendant  with  procuring  the 
last-named  to  commit  a  felony,  and  they 
bring  error.    Reversed. 

J.  Nelson  Fisher,  of  Carthage  (Walker  & 
McMillan,  of  Lebanon,  and  Jeff  McCam,  of 
Nashville,  on  trial),  for  plaintiffs  in  error. 

W.  S.  Faulkner,  of  Lebanon,  q>ecial  coun- 
sel, for  the  State. 

McKINNET,  J.  The  defendants  below,  B. 
D.  Austin  and  John  Teaman,  were  tried  on 
an  Indictment  containing  six  counts.  By  con- 
sent a  verdict  of  not  guilty  was  returned  as 
to  the  fifth  and  sixth  counts  of  the  Indict- 
ment and  they  will  be  eliminated  from  this 
discussion. 

The  first  count  charged  the  defendants 
with  the  crime  of  obtaining  the  signature  of 
the  prosecutor,  B.  B.  PumeU,  to  a  deed  by 
false  pretense. 

The  second  count  charged  the  defendants 
with  a  conspiracy  to  defraud  the  prosecutor. 
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and  the  actual  oonsommatlon  of  the  conspir- 
acy. 

The  third  count  charged  the  defendant 
Austin  with  the  crime  of  being  an  accessory 
before  the  fact  In  the  commission  of  a  felony. 
In  that  he  moved,  counseled,  and  procured 
his  codefcndant  Yeaman  to  commit  a  felony. 

The  fourth  count  charged  both  defendants 
with  forgery. 

The  Jury  returned  a  verdict  of  not  guilty 
as  to  the  first  count,  and  a  verdict  of  guilty 
as  to  the  other  three  counts. 

The  facts,  briefly  stated,  are  that  the  de- 
fendant Austin,  a  resident  of  Le  Flore  coun- 
ty. Miss.,  and  his  wife's  brother,  B.  R.  Pur- 
nell,  a  resident  of  Wilson  county,  Tenn.,  had 
formerly  purchased  some  lands  together  in 
BClssisslppL  They  had  several  lawsuits  grow- 
ing out  of  these  land  transactions,  and  at 
the  end  of  the  lltigatl<»  it  appears  that 
Pnmell  had  acquired  all  the  Interest  which 
the  defendant  Austin  had  in  said  lands,  there 
being  more  than  800  acres  of  same.  The  feel- 
ing between  these  parties  was  very  bitter, 
and  they  did  not  speak  to  each  other. 

After  dark,  on  the  evening  of  May  15, 1919, 
the  defendants,  accompanied  by  two  other 
men,  C.  E.  Rogers  and Yeaman,  broth- 
er of  the  defendant  John  Teaman,  drove  from 
Nashville  to  the  home  of  the  prosecutor,  a  dis- 
tance of  37  or  38  miles;  the  defendant  Aus- 
tin, however,  getting  out  of  the  car  something 
like  a  quarter  of  a  mile  before  it  reached  the 
home  of  the  prosecutor,  Pumell.  Yeaman 
went  Into  the  home  of  Fumell  and  represent- 
ed himself  to  be  a  federal  officer  in  search  of 
offenders,  and  pretended  to  remember  a 
charge  against  Pamell  for  failure  to  obey  a 
court  summons,  and  in  this  connection  In- 
duced Pumell  to  go  with  him  out  to  the  car, 
where,  according  to  the  testimony  of  the 
prosecutor,  the  defendant  Yeaman  told  him 
he  would  have  to  sign  an  affidavit  tliat  lie 
had  not  been  summoned  to  appear  in  court, 
whereupon  Yeaman  .produced  a  typewritten 
paper,  which  was,  in  fact,  a  deed  conveying 
said  Mississippi  lands  to  the  defendant  Aus- 
tin; that  said  Yeaman  read  said  paper  as 
an  affidavit  reciting  that  the  prosecutor  bad 
not  been  BTmrmoned  to  court;  that  the  prose- 
cutor did  not  have  his  glasses  and  it  was 
quite  dark  out  at  the  car,  and  that  he  took  a 
fountain  pen  from  the  dtfendant  Yeaman 
and  signed  said  paper  writing  without  being 
able  to  read  the  same;  that  the  defendant 
J(dm  Yeaman  and  his  associates  then  start- 
ed to  NashriUe,  taking  the  defendant  Austin 
in  the  car  at  the  point  where  they  left  him 
a  short  time  before.  The  next  morning  Rog- 
ers and  Yeaman  signed  said  paper 

writing  as  subscribing  witnesses  and  went 
before  a  notary  public  and  acknowledged 
game  in  the  usual  form.  The  deed  was  then 
taken  to  Miasisslppl  and  placed  of  record  in 
the  register's  office  of  the  county  in  which 
the  lands  were  located. 

Mr.  Pumell,  becoming  suspicious  that  be 
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had  probably  beoi  defrauded  in  some  way, 
wired  his  attorney  in  Mississippi  to  look  out 
for  an  instrument  relating  to  his  land,  and 
the  defendant  Austin  was  apprehended  be- 
fore he  made  any  disposition  of  the  land. 

There  is  no  evidence  to  show  who  prepared 
the  Instrument,  or  where  It  was  prepared,  or 
that  it  was  ever  in  the  actual  possession  of 
the  defendant  Austin;  in  fact,  the  original 
Instrument  was  never  produced,  and  only  a 
certified  copy  from  the  register's  office  in  Le 
Flore  county,  Miss.,  was  Introduced  in  evi- 
dence on  the  trial. 

Pending  the  appeal  in  this  case  the  defend- 
ant Yeaman  was  killed,  and  the  case  has  been 
abated  as  to  him. 

In  disposing  of  the  case,  we  concur  with 
the  learned  trial  Judge  In  his  statement  that 
the  one  determinative  question  is  whether 
the  facts  detailed  above  constitute  forgery. 

Section  6S96  of  Thompson's  Shannon's 
Code  defines  forgery  as  follows: 

"Forgery  is  the  fraudulent  making  or  altera- 
tion of  any  writing  to  4k  prejudice  of  an- 
other's rights." 

It  is  Insisted  on  behalf  of  the  d^endant 
Austin  that  the  t&cta  detailed  above  do  not 
constitute  forgery,  and  he  relies  upon  the 
case  of  Hill  v.  State,  1  Yerg.  76,  24  Am.  Dec 
(41,  in  support  of  his  contention.  We  quote 
from  that  case  as  follows: 

"  That  on  the  3d  day  of  April,  1822,  hi  the 
couDty  of  Williamson,  the  accused  sold  land  to 
Daniel  Ireland  for  $466,  to  be  paid  in  install- 
ments at  stated  periods;  that  the  note  on 
which  the  li^ctment  is  founded  was  execut- 
ed at  the  time  and  place  aforesaid,  in  part 
payment  for  the  land;  that  Ireland  was  an  il- 
literate man;  that  the  accused  wrote  the  note, 
with  the  other  notes  for  the  consideration  mon- 
ey, in  presence  of  the  said  Ireland  and  the 
subscribing  witness,  and  read  it,  together  with 
the  other  notes,  over  to  the  prosecutor  in  the 
bearing  of  the  subscribing  witness;  that  he, 
the  accused,  had  written  the  note  in  question 
for  $100,  when  it  should  have  been  written  for 
$65;  that  it  was  by  the  accused  falsely  and 
fraudulently  read  over  as  a  note  for  $65,  when 
in  fact  it  was  written  for  $100,  and  that  it  was 
done  with  a  view  to  defraud  and  injure  the 
said  Daniel,'  etc. 

"On  this  special  finding  the  circuit  court  gave 
judgment  against  the  prisoner,  from  which 
judgment  this  writ  of  error  is  prosecuted. 
Waiving  for  the  present  the  form  of  the  indict- 
ment and  want  of  plea  and  issae,  let  us  in- 
quire if  the  facts  found  constitute  the  offense 
of  forgery. 

"Forgery,  at  the  common  law,  is  the  falsely 
making  a  note  or  other  instrument  with  intent 
to  defraud.  The  definition  implies  that  there 
must  be  an  act  done,  or  procured  to  be  done,  to 
constitute  this  offense.  The  above  definition  is 
taken  from  2  Leach,  Crown  Law,  785,  where 
the  author  says:  'A  note  or  other  instrument 
may  be  falsely  made,  either  by  putting  on  it 
a  name  of  a  person  who  does  not  exist,  or  by 
putting  on  it  the  nani.e  of  one  In  existence 
without  his   consent,   or   by   altering  it,'   etc. 


Digitized  by 


Google 


62 


228  SOUTHWESTERN  REPOBTBB 


(Tenn. 


Here  the  accused  has  pnt  no  name  to  the  in- 
strument; but  it  is  found  by  the  special  verdict 
that  he  wrote  the  note  for  the  wrong  sum  and 
then  induced  the  signing  by  a  false  reading; 
still  it  was  the  real  signature  of  the  person; 
and  all  that  can  be  said  is  that  he  was  cheat- 
ed, by  a  false  representation  of  the  accused. 
This,  though  a  cheat,  was  not  a  forgery." 

And  8o  In  the  instant  case  the  accused  put 
no  name  to  the  instrument,  bat  he  Induced  the 
signing  by  a  false  reading,  or  by  a  false  pre- 
tense, but  the  signature  was  the  real  signa- 
ture of  the  prosecutor,  who  was  cheated  by  a 
false  representation  of  Teaman. 

[1]  We  are  of  the  opinion  that  the  case 
Just  quoted  from  is  in  point.  It  was  decided 
by  Oils  court  97  years  ago,  and  has  never 
been  orerruled  or  modified,  and  we  see  no 
occasion  to  overrule  it  at  this  late  date,  es- 
pecially since  we  tiave  a  statute  that  covers 
a  case  like  the  one  under  consideration,  and 
which  will  be  referred  to  later. 

In  other  jarisdi^ons  the  authorities  are 
at  variance  as  to  wnether  the  fraudulent  pro- 
curement of  a  genuine  signature  constitutes 
forgery.  In  the  latest  ctree  to  which  our  at- 
tention has  been  called,  People  v.  Pfelffer,  re- 
ported in  243  111.  200,  90  N.  E.  680,  26  L.  R. 
A.  (N.  S.)  138,  17  Ann.  Cas.  7«3,  the  court 
holds  that  a  signature  procured  in  sncb  man- 
ner does  not  coastitute  forgery,  and  cites  and 
approves  in  the  opinion  the  case  of  Hill  v. 
State,  supra,  and  states  that  the  weight  of 
authority  is  to  this  effect.  In  a  note  to  this 
case,  beginning  on  page  705  of  17  Ann.  Cas., 
the  annotator  states  that  such  procurement 
is  held  to  constitute  forgery  in  Alabama, 
Iowa,  Kentuclcy,  Maine,  Massachusetts,  Mich- 
igan, Ohio,  and  Wisconsin,  and  that  it  is  not 
forgery  according  to  the  decisions  of  the 
ooorts  in  Georgia,  Illinois,  Kansas,  Missis- 
sippi, New  Hampshire,  New  Xorlf,  Pennsyl- 
vanla,  and  Tennessee.  He  further  states  that 
In  England  the  cases  are  so  much  in  conflict 
that  it  cannot  be  said  that  either  view  has 
been  established. 

Mr.  Bishop,  in  volume  1,  par.  584,  of  his 
New  Criminal  Law,  says: 

"According  to  a  doctrine  apparently  Just  in 
reason,  and  sustained  by  numerous  yet  conflict- 
ing authorities,  one  does  not  commit  forgery 
who,  by  fraudulently  misrepresenting  the  con- 
tents of  an  unexecuted  instrument,  or  by  mis- 
reading or  altering  it,  prevails  on  another  to 
sign  it,  supposing  himself  to  be  executing  what 
is  different." 

It  is  said,  however,  that  in  Hill  v.  State 
supra,  this  court  was  dealing  with  omimon- 
law  forgery,  and  not  with  forgery  as  defined 
by  our  statute;  the  latter  having  been  passed 
in  1829,  and  subsequent  to  the  decision  in 
that  cas& 

Chapter  1,  {{  2  and  3,  of  the  Acts  of  1811 
were  in  force  at  the  time  Hill  ▼.  State  was 
decided,  said  statute  being  as  follows: 


"2.  Be  it  enacted,  that  if  any  person  or  per- 
sons shall  falsely  malie,  alter,  forge  or  counter- 
feit, or  cause  or  procure  to  be  falsely  made,  al- 
tered, forged  or  counterfeited,  any  deed,  will, 
testament,  bond,  writing  obligatory,  bill  of  ex- 
change, promissory  note  for  payment  of  money 
or  delivery  of  goods  or  other  valuable  articles, 
or  bond  for  the  conveyance  of  land,  indorsement 
or  assignment  of  any  bond  or  writing  obliga- 
tory, bill  of  exchange  or  promissory  note  for 
payment  of  money  or  delivery  of  goods  or  other 
valuable  articles,  or  bond  for  the  conveyance 
of  land,  or  any  acquittance  or  receipt  either 
for  money  or  goods,  or  other  valuable  articles, 
with  intention  to  defraud  any  person  or  per- 
sons, or  any  corporalaon,  and  shall  thereof  be 
convicted  in  any  court  in  this  state  having  ju- 
risdiction thereof,  he,  she,  or  they  shall  be  ad- 
judged guilty  of  felony,  and  shall  be  fined  in  any 
sum  not  less  than  twenty,  nor  more  than  five 
hundred  dollars,  and  imprisoned  not  less  than 
three  nor  more  than  twelve  months,  and  fur- 
thermore receive  on  his,  her  or  their  bare 
back,  not  less  than  five,  nor  more  than  twen- 
ty-five stripes." 

"3.  Be  it  enacted,  that  if  any  person  or  per- 
sons shall  falsely  malce,  alter,  forge,  or  coun- 
terfeit, or  cause  or  procure  to  be 'made,  alter- 
ed, forged  or  counterfeited,  or  willingly  act  or 
assist  in  the  falsely  making,  altering,  forging 
or  counterfeiting,  or  shall  utter,  publish  or 
pass,  linowing  it  to  be  falsely  made,  altered, 
forged  or  counterfeited,  any  acceptance  of  any 
bill  of  exchange,  or  draught  for  the  payment 
of  money  or  delivery  of  goods  or  other  valu- 
able articles,  or  the  number  or  principal  sum 
of  any  accountable  receipt,  for  any  note,  bill, 
or  other  security  for  the  payment  of  money, 
or  any  warrant  or  order  for  the  payment  of 
money,  or  delivery  of  goods  or  other  valuable 
articles,  or  any  land  warrant,  or  an  assignment 
thereof,  with  intention  to  defraud  any  person 
or  persons,  or  corporation,  or  this  state,  and 
being  thereof  convicted  in  any  court  within  this 
state  having  jurisdiction  thereof,  such  person 
or  persons  shall  be  adjudged  guilty  of  felony, 
and  shall  be  fined  in  any  sum  not  less  than 
twenty,  nor  more  than  one  thousand  dollars, 
and  shall  be  imprisoned  not  less  than  six,  nor 
more  than  eighteen  months,  and  moreover,  shall 
receive  on  his,  her  or  their  bare  back,  not  less 
than  ten,  nor  more  than  twenty-five  stripes." 

The  statute  just  quoted  is  quite  as  compre- 
hensive as  is  section  40  of  diapter  23  of  the 
Acts  of  1829;  the  latter  being  a  mere  con- 
densation of  the  former.  Irrespective  of  this, 
this  court  has  repeatedly  held  that  our  statu- 
tory definition  of  forgery  (chapter  23  of  the 
Acts  of  1829)  Is  the  same  as  the  comm<m-Iaw 
definition.  Waltson  v.  State,  6  Yerg.  884; 
State  v.  Smith,  8  Terg.  150;  State  v.  Hum- 
phreys, 10  Humph.  443;  State  v.  Oorley,  4 
Baxt  410;  Garner  v.  State,  6  Lea,  215; 
Chlsm  V.  Bank,  96  Tenn.  651,  36  S.  W.  387,  32 
L.  B.  A.  778,  64  Am.  St  Hep.  863 ;  Weihl  v. 
Robertson,  97  Tenn.  466,  37  S.  W.  274,  30  L. 
B.  A.  423. 

We  are  therefore  of  the  opinion  that  the 
decision  In  Hill  v.  State,  supra,  is  just  as  ef- 
fective as  if  it  had  been  decided  subsequent 
to  the  act  of  1829. 
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It  was  stated  herelnabOTe  tbat  we  bad  a 
statute  dealing  expressly  wltb  a  case  of  this 
character.  We  had  reference  to  section  6S68 
of  ThomiMMi's  Shannon's  Code,  which  Is  as 
fMlows: 

"Fraudulent  PrefetMe.— ESvery  person,  who,  bj 
any  false  pretense,  or  by  any  false  token  or 
coanterfeit  letter,  with  latent  to  ddraud  an* 
other,  obtains  from  any  person  any  personal 
property,  or  the  signature  of  any  person  to 
any  written  instrument  the  false  making  of 
which  is  forgery,  shall,  on  conviction,  be  Im- 
prisoned in  the  penitentiary  not  less  than  three 
nor  more  than  ten  years." 

The  original  false  pretense  statutes  did  not 
contain  any  provislmi  as  to  procuring  the  sig- 
nature of  a  person  to  any  Instrument  by  false 
pretense,  etc.  This  was  added  by  the  an- 
notators  of  the  Code  of  1868,  and  was  likely 
done  to  meet  a  case  of  this  character;  the 
codlfiers  having  in  mind  the  decision  of  this 
court  in  Hill  y.  State,  supra. 

In  Wallace  ▼.  State,  2  Lea,  29,  this  court 
applied  this  provision  of  the  act  to  the  de- 
fendant, and  held  him  guilty. for  the  reason 
that  he  procured  the  prosecutor  to  indorse  a 
draft  by  false  pretense. 

The  trial  Judge,  in  charging  the  Jury  as  to 
the  first  count  in  the  Indictment,  set  out  the 
foregoing  false  pretense  statute  in  full,  and 
perhaps  made  his  charge  foller  and  laid  more 
emphasis  upcm  this  than  any  other  count  In 
the  indictment 

Able  counsel  for  the  state  in  his  bri^,  in 
refttring  to  the  above  statutes,  says: 

"Bat,  when  we  come  to  apply  the  paper  writ- 
ing in  question  to  the  false  pretense  statute,  it 
would  appear  that  this  statute  was  enacted  to 
eoTer  just  such  cases  as  the  one  at  bar." 
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[2]  To  this  statement  we  quite  agree,  but 
counsel  seems  to  have  overlooked  the  fact  that 
the  Jury  returned' a  verdict  of  not  guilty  as 
to  this  count. 

[S]  With  a  verdict  of  not  guilty  as  to  the 
first  count,  and  the  court  being  of  the  opin- 
ion that  the  defendants  were  not  guilty  under 
the  fourth  count,  it  necessarily  results  that 
the  second  and  third  counts  are  Ineffectual 
up<»i  which  to  predicate  a  verdict  ^  guilty, 
and  no  insistence  to  this  etCect  has  been'made 
in  the  brief  of  the  state,  or  by  counsel  in  pre> 
senting  the  case  at  the  bar,  and  hence  we 
win  give  these  matters  no  further  considera- 
tion. 

An  endeavor  has  been  made  to  draw  a  dis- 
tinction between  the  case  under  considera- 
tion and  the  case  of  Hill  v.  State,  supra,  in 
tbat  the  Instrument  in  the  latter  case  was 
prepared  by  the  defendant  at  the  request  of 
the  prosecutor,  but  written  differently  from 
instructions,  while  in  the  instant  case  the  de- 
fendant Yeaman  was  not  called  upon  to  pre- 
pare any  instrument. 

No  direct  authority  is  cited  in  support  of 
this  insistence,  and  this  appears  to  us  to  be 
a  distinction  unsupported  by  reason.  The 
gravamen  of  the  offense  is  procuring  the  sig- 
nature of  another  with  intent  to  defraud  by 
false  pretense^  which  ^s  court  has  said  Is 
not  forgery. 

The  paper,  without  a  signature  thereto^ 
was  harmless,  and  we  are  unable  to  ai^red- 
ate  the  distinction  which  counsel  undertake 
to  make. 

For  the  reascms  stated  above,  we  feel  con- 
strained to  reverse  the  trial  court,  and  to 
orier  the  defendant  Austin  discharged. 
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8UDMEYER  v.  UNITED  RY8.  CO.  OF  ST. 
LOUIS.    (No.  21 153.) 

(Suptone  Court  o{  Miasouii,  in  Bane. 
Jeb.  18,  192L) 

1.  Master  and  servant  i&=>286(20)— Negligent 
Insulation  of  feed  wire  ooniraoted  with  trol- 
ley  wiro  question  for  Jury. 

The  Outr  of  an  electric  railway  company  to 
ezerdee  the  highest  practicable  degree  of  caro 
in  making  ita  wires  safe  for  its  employees  r«- 
qnires  it  to  insulate  a  feed  wire,  though  audi 
wire  was  connected  with  the  trolley  wire,  which 
necessarily  was  uninsulated,  so  that  proof  that 
the  feed  wire  was  not  properly  insulated  is  suf- 
ficient to  take  to  the  jury  the  question  of  the 
company's  negligence. 

2.  Master  and  servant  ®=3278(l  I) —  Injury  to 
trolley  line  repair  man  conclusive  evidence  of 
defective  Insulation  of  feed  wire. 

The  fact  that  when  trolley  line  repair  mas 
touched  a  feed  wire  an  electric  flash  appeared 
and  he  fell  is  of  itself  conclusive  evidence  that 
the  feed  wire  was  not  properly  insulated. 

3.  Master  and  servant  ^=9289(22)  —  Contribn- 
.   tory  negligence  of  trolley  line  repair  man  fall' 

Ing  to  detect  defective  Insulation  held  question 
for  Jury. 

The  failure  of  a  trolley  line  repair  man  to 
discover  defective  insulation  on  a  feed  wire 
connected  with  the  uninsulated  broken  trolley 
wire  while  working  on  an  insulated  platfonn 
does  not  establish  contributory  negligence  as 
a  matter  of  la.w,  since  discovery  of  the  defect 
would  not  have  indicated  danger  so  long  as  he 
was  on  the  platform. 

4.  Master  and  servant  €=9l29( I)— Master  lia- 
ble for  dofeotive  Insulation,  though  not  In 
control  of  grounded  wire. 

Where  a  trolley  line  repair  man  working 
on  an  insulated  platform  was  killed  by  an  elec- 
tric shock  from  a  defectively  insulated  feed 
wire,  the  master's  liability  for  the  defective  in- 
sulation is  not  defeated  by  the  fact  that  the 
accident  could  not  have  occurred  unless  the 
man  was  in  contact  with  soihe  grounded  wire, 
and  the  master  was  not  in  control  of  such  wire, 
since  the  defective  insulation  and  the  grounded 
wire  were  concurring  causes. 

6.  Master  and  servant  0=3265(14)— Burden  of 
proving  oontrlbutory  negllgenoa  Is  on  master. 

The  burden  of  proving  contributory  negli- 
gence of  a  servant  is  on  master,  so  that  re- 
covery for  a  defectively  insulated  feed  wire 
is  not  defeated  by  the  absence  of  evidence  that 
the  grounded  wire  through  which  the  current 
passed  from  the  esnployee's  body  was  not  due 
to  the  employee's  own  negligence. 

6.  Master  and  servant  €=3208(2)- RIek  of  de- 
fectively Insulated  feed  wire  not  assumed. 
One  engaged  in  repairing  an  uninsulated 
trolley  wire  does  not  assume  the  risk  of  de- 
fective insulation  on  the  feed  wire,  since  there 
is  no  assumption  of  risk  by  the  servant  of  any 
danger  flowing  from  the  master's  negligence. 


7.  Appeal  and  errar  «cx9l05i(S)— Evidenoe  ef 
fact  established  by  oonolHSIve  prssunption  not 
prejudicial. 

Error,  if  any,  in  admitting  testimony  as  to 
the  defective  insulation  of  a  feed  wire  whidi 
caused  a  lineman's  death  was  not  prejudicial 
because  the  ffect  that  the  lineman  received  a 
shock  and  injury  ft«m  the  wire  raised  a  oondu- 
sive  presumption  that  it  was  defectively  in- 
sulated. 

8.  Master  and  servant ^=>236  (4)  —  Electrio 
linoniaa  need  exerdse  only  ordinary  oare. 

Though  a  master  using  electricity  in  Us 
business  must  exercise  the  highest  degree  of 
care,  his  servant  is  under  no  corresponding  ob- 
ligation, but  need  exercise  only  ordinary  care 
to  avoid  contributory  negligence. 

9.  Master  and  servant  ®=»lig— High  degree  of 
care  of  electric  wires  required. 

A  corporation  using  electricity  in  its  busir 
ness  owes  the  same  obligation  to  use  a  higbi 
degree  of  care  to  keep  its  wires  and  insulation 
safe  for  its  employees  that  it  owes  to  the  pub- 
lic. 

10.  Trial  €=9243— Requested  charge  held  prop- 
erly refused  a*  contradictory. 

In  an  action  for  the  death  of  a  lineman 
from  an  electric  shock,  a  charge  requested  by 
defendant  that,  although  the  jury  should  find 
the  linemsn  was  injured  as  a  result  of  a  shock, 
but  that  there  was  no  evidence  that  the  shock 
waa  the  result  of  negligence  of  defendant,  they 
should  find  for  defendant,  was  properly  re- 
fused, because  the  fact  of  the  shock  itself  was 
conclusive  evidence  that  the  wire  was  not  prop- 
erly insulated  and  evidence  of  defendant's  neg- 
ligence, so  that  the  instruction  was  contra- 
dictory. 

11.  Evidence  «s>5l3(l)  —  Expert  ean  testify 
shock.  Indicated  defective  Insulation. 

In  an  action  for  the  death  of  a  lineman 

resulting  from  electric  shock,  an  expert  witness 
can  testify  that  the  shock  indicated  defective 
insulation. 

Graves,  Higbee,  and  David  B.  Blair,  JX,  dis- 
senting. 

Appeal  from  St.  Louis  Circuit  Ojurt;  Kent 
K.'  Koerner,  Judge. 

A<;tlon  by  Ida  O.  Sadmeyer  against  the 
United  Railways  Company  of  St.  Loul&  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Charles  W.  Bates,  T.  B.  Francis,  and  Al- 
bert D.  Mortoni,  all  of  St  Louis,  for  appel- 
lant 

Wilfley,  Mclntyre,  Nardln  ft  Nelson,  and 
Wendell  Berry,  all  of  St  Louis;  for  respond- 
ent. 

SMALL,  0.  I.  Appeal  from  the  circuit 
court  of  the  city  of  St  Louis.  Suit  for  death 
of  husband.  The  petition  alleges  that  plain- 
tiffs husband,  John  H.  Sudmeyer,  on  Septem- 
ber 4,  1917,  at  about  8:30  p.  m.,  while  In  due 
course  of  his  employment  as  a  lineman  of  de- 
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fendant,  was  directed  and  reqnlred  by  the 
defendant  to  go  up  <m  the  top  of  a  tow«r 
of  one  of  defendant's  automobile  rep«tr 
trucks  for  the  pnrpoae  of  repairing  the  trol- 
ley wire  of  defendant's  west-bound  car  line, 
at  a  p«rint  about  200  feet  west  of  the  Inter- 
section of  Manchester  avenue  and  fflngs- 
bit^way,  in  the  city  of  St  Louis,  and  tliat 
while  80  employed  he  received  an  electric 
shock  from  a  sub-feed  wire  which  supported 
as  well  as  supplied  the  trolley  wire  with 
electricity;  that  said  shock  caused  his  death, 
and  was  occasioned  by  the  carelessness  of  de- 
fendant "hx  the  construction,  maintenance, 
and  operation'  of  said  sub-feed  wire,  said 
automobile  truck,  and  said  trolley  wire  at 
tlie  time  and  place  afoEBsald." 

The  answer,  besides  a  general  denial,  plead- 
ed assumption  of  risk  and  contributory  negli- 
gence by  decedent 

The  reply  put  ttie  new  matter  of  the  an- 
swer  in  issue. 

The  principal  controversy  in  the  case  Is 
whether  the  defendant  negligently  faUed  to 
maintain  the  insulation  on  the  sub-feed  wire 
In  gObd  condition,  and,  if  so,  whether  its 
failure  so  to  do  was  the  proximate  cause  of 
the  injury. 

The  evidence  shows  that  the  plaintiff's 
husband  and  his  helper  were  emiAoyed  as 
trouble  repair  men  for  the  defendant  whose 
duty  it  was,  among  other  things,  to  ree^Kmd 
to  any  notification  tbat  the  wires  of  defend- 
ant were  broken  or  needed  repairing,  and 
that  shortly  before  8:80  p.  m.  on  September 
4,  1017,  they  received  notice  that  the  trolley 
wire  over  the  south  track  of  defendant's 
street  railway  on  Klngshlghway,  wnlch  runs 
east  and  west,  was  broken  at  a  point  200 
feet  west  of  Manchester  avenue,  which  runs 
north  and  south;  that  they  at  once  responded 
and  went  over  to  the  place  where  the  break 
was  in  the  automobile  repair  truck  of  de- 
fendant used  for  that  purpose.  This  truck 
had  rubber  ties  and  a  movable  wooden  tow- 
er or  platform  upon  it,  which  could  be  rais- 
ed or  lowered  as  might  be  necessary  in  order 
to  reach  and  repair  the  trolley  lines  ot 
defendant,  which  were  about  20  feet  from  the 
ground.  When  they  reached  their  destina- 
tion, accompanied  by  the  chauffeur,  whose 
only  duty  was  to  drive  and  take  care  of  the 
repair  truck,  they  found  the  trolley  wire  had 
broken  off  about  10  Inches  east  of  the  sub- 
fbed  wire.  These  sub-feed  wires  were 
stretched  across  the  street  at  intervals,  from 
pole  to  pole,  and  connected  with  the  trolley 
wire,  not  only  to  supply  It  with  electricity, 
but  to  support  and  keep  It  In  position.  The 
sub-feed  wires  branched  out  from  the  main 
feed  wire,  wUch  ran  along  the  south  side 
of  the  street  suspended  on  the  trolley  poles. 
The  main  feed  wire  supplied  the  sub-feed 
wires  with  electricity,  which  was  in  turn  In- 
ducted by  them  into  the  trolley  wires  for 
operating  the  defendant's  cars.  Both  the 
main  feed  wire  and  the  sub-feed  wires  were 
2aaa.yr.-6 
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Insulated,  while  the  tndl^  wire  Itself  was 
necessarily  tmlnsulated.  The  voltage  used  in 
the  sub-feed  wires  and  the  trolley  vrire  vna 
960  volts.  The  br<AeB  troUey  wire,  when  the 
repair  party  arrived,  lay  upon  the  street  im- 
mediately under  or  near  the  place  where 
It  had  broken  off.  They  "pulled  into  the  curb 
with  the  truck,"  Remer,  tlse  hdper,  testl-  . 
fled,  and  "Mr.  Sndmeyer  picked  up  the  wire, 
tied  the  rope  on  it,  and  I  pulled  it  up  to  the 
pole,  pulled  it  up  and  tied  it  to  the  pole — I 
mean  the  broken  strand.  It  was  down  east 
of  the  feed  wire."  When  Sudmeyer  tied  the 
rope  to  the  end  of  the  wire,  he  (Sudmeyer) 
threw  the  rope  over  the  sub-feed  wire,  and 
Bemer  puUed  it  up  across  the  feed  wire,  and 
thus  raised  the  trolley  vt^re  up  to  its  proper 
level,  but  somewhat  too  far  north  to  meet  the 
end  of  the  trolley  wire  to  which  it  was  to  be 
Joined.  They  then  moved  the  repair  truck 
to  a  position  in  the  street  directly  under- 
neath the  brcdcen  place,  and  both  Sudmeyer 
and  Remer  went  on  top  to  the  platform  of 
the  tower,  and  Sudmeyer  endeavored  to 
reach  the  broken  strand  tied  to  the  rope,  but 
It  was  too  far  north,  and  he  told  Remer  to 
descend  and  get  a  hand  line  out  of  the 
truck.  This  was  for  the  purpose  of  throwing 
it  over  this  broken  wire  and  pulling  it  into 
Its  place.  Just  as  Remer  got  down  and  was 
standing  on  the'  back  step  of  the  truck  reach- 
ing for  the  hand  line,  Sudmeyer  "hollered, 
'Oh !' "  and  fell  with  bis  face  to  the  east  to 
the  street  below,  and  was  so  injured  tbat  be 
died  shortly  thereafter  without  regaining  con- 
sdousupss.  At  the  time  Remer  looked  up  and 
saw  a  flash,  which  he  described  as  follows: 

"Well,  it  was  a  big  blue  flash.  That  is  all  I 
could  say.  I  had  sean  flashes  of  electricity  be< 
fore.  I  am  sure  it  was  an  electric  flash.  It 
was  a  blue  light  over  the  tower.  The  flash 
showed  all  over  each  side  of  the  tower— flashed 
down  like  an  arc  lamp.  Dont  know  where  it 
came  from." 

The  witness  continued  and  said  that  the 
troQey  wire  and  sub-feed  wire  are  connect"  ' 
ed  with  a  o^per  sleeve  which  is  clamped 
flrmly  onto  both  wires,  so  as  to  make  a  solid 
connection. 

All  the  evidence  showed  that  it  was  not 
customary  to  use  rubber  gloves  when  repair- 
ing the  trolley  wire  and  standing  on  the 
platform  or  tower  of  the  trouble  wagon  or 
truck;  that  the  bare  trolley  wire  and  the  bare 
sab-feed  wires  can  be  handled  without  danger 
and  are  customarily  so  handled  while  on 
this  truck,  because  its  rubber  wheels  and 
wooden  tower  Insulate  It,  so  that  no  current 
would  pass  into  a  person  touching  the  bare 
trolley  wire  or  bare  and  uninsulated  sub-feed 
wire  while  standing  on  the  tower  doing  re- 
pair work. 

In  addition  to  Remer,  Bnrt<»i,  a  colored  'man 
was  standing  on  the  sidewalk  nearby  and  saw 
the  accident  His  testimony  was  rather  con- 
fused, but  It  may  be  gathered  therefrom  that 
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he  te^Iflea  that  the  electricity  came  from  the 
end  of  the  trolley  wire  which  still  remained 
fastened  to  the  sub-feed  wire  and  which  pro- 
jected ODt  about  10  Inches  east  of  the  feed 
wire.  He  says  that  whUe  Remer  was  down 
getting  the  hand  line  Sudmeyer  grabbed  the 
feed  wire,  the  bine  flame  came  out  of  the  end 
of  the  trolley  wire  still  in  place,  and  Snd- 
meyer.  with  a  cry,  fell  to  the  ground.  He 
was  dose  to  the  feed  wire — right  up  to  it. 
Could  not  tell  whldi  hand  he  grabbed  it  with. 
On  cross-examination  the  witness  repeated 
that,  he  saw  Sudmeyer  reach  for  the  brok«a 
trolley  wire,  but  be  could  not  reach  it;  but 
witness  does  not  say  whether  this  was  be- 
fore or  after  Remer  \irent  down  to  get  the 
hand  line. 

Remer  and  Burton  are  the  only  witnesses 
to  the  accident 

Evans,  a  brother-in-law  of  the  deceased, 
testlfled  for  the  plaintifT  that  he  was  a  line- 
man, trouble  man;  did  line  work  for  10 
years,  the  entire  time  he  was  employed  by  de- 
fendant, the  same  kind  of  work  Sudmeyer 
was  engaged  in;  witness  had  a  great  deal 
of  experience  In  repairing  lines  of  wire; 
asked,  in  substance,  the  question  whether  a 
man,  on  a  dry  night,  standing  on  top  of  a 
trouble  truck,  coming  in  contact  with  an  un- 
insulated feed  wire  near  which  the  trolley 
is  broken,  could  receive  a  ■  shock,  replied 
"Yes;"  that  this  might  be  caused:  First, 
by  the  man  on  the  platform  of  the  trouble  wa- 
g<»i  standing  on  a  piece  of  span  wire  or  trol- 
ley wire  which  connected  with  the  ground; 
or,  second.  If  there  was  a  circuit  break- 
er between  the  point  of  the  break  and  the 
next  feed  span  or  wires  down  on  the  ground 
between  that  point  and  the  next  feed  span. 
He  further  testlfed  that^e  had  touched  the 
bare  trolley  wire  while  on  these  trouble 
wagons,  and  also  the  sub-feed  wire,  but 
whether  the  sub-feed  wire  was  Insulated  at 
the  time  or  not  he  could  not  recall,  but  be 
would  have  no  hesitation  in  touching  it  at 
places  where  it  was  uninsulated,  because  It 
and  the  trolley  wire  are,  In  eCTect,  one  and 
the  same  wire  by  reason  of  their  connection, 
and,  if  you  could  safely  touch  one,  you  could 
safely  touch  the  other.  If  you  should  touch 
the  broken  trolley  wire  and  the  part  thereof 
still  In  place  at~the  same  time,  and  the  brok- 
en piece  was  grounded,  you  would  get  a  shock, 
that  is,  If  it  was  grounded  between  the  break 
and  the  next  feed  span;  otherwise  not,  ab- 
solutely. If  the  broken  wire  was  properly 
picked  up  and  tied  by  Sudmeyer,  it  was  not 
grounded  tn  that  circuit,  and  the  witness 
thought  Sudmeyer  knew  how  to  pick  it  up 
properly.  Anyhow,  It  was  part  of  his  duty 
to  pick  it  up  and  put  It  in  place.  If  Sud- 
meyer took  hold  of  the  uninsulated  feed  wire, 
that  would  not  make  a  flash  of  electricity 
come  out  of  the  end  of  the  trolley  wire  still 
attached  to  the  sub-feed  wire.  But,  if  he  got 
a  shock  in  touching  the  uninsulated  sub-feed 
wire,  that  indicated  there  was  a  ground  on 


another  wire  with  which  he  came  In  contact 
If  his  body  were  perfectly  Insulated  from  tb» 
ground,  he  would  not  get  a  shodc  from  touch- 
ing the  defectively  insulated  anb-feed  wire. 
But  even  if  there  was  some  connection  be- 
tween Sudmeyer's  body  and  the  ground,  and 
he  should  take  hold  of  a  sub-feed  wire  which 
was  Insulated,  he  would  receive  no  shock. 

There  was  no  evidence  on  the  part  of  the 
plaintifF  tending  to  show  that  there  was  a  cir- 
cuit breaker  or  wires  down  between  the  point 
of  break  and  the  next  feed  span.  But  the  de- 
fendanS  offei^  afSrmatlve  testimony  that 
there  was  no  such  circuit  breaker  or  gronnd- 
ed  wires. 

Several  experts  testified  for  defendant  to 
the  same  effect  as  nlalntifTs  witness  Kvans, 
that  Sudmeyer's  body  must,  also  have  been 
grounded,  L  e.,  touching  something  metallic, 
as  a  wire,  which  connected  with  the  ground, 
in  order  to  receive  a  shock  ^rom  touching 
the  uninsulated  sub-feed  wire ;  that  the  trol- 
ley wire  is  always  uninsulated,  and  the  sub- 
feed  wire  is  solidly  connected  with  the  trol- 
ley ;  that  the  trolley  wire  is  always  bandied 
with  bare  hands  when  repairing  it  from  the 
top  of  the  trouble  wagon ;  that  the  sub-feed 
wires  can  be  bandied  safely  the  same  way, 
even  If  uninsulated,  because  they  are  tme  and 
the  sama  thing  as  the  trolley  wire;  and 
while  standing  on  the  platform  or  tower  of 
the  trouble  wagon  the  men  are  Insulated  from 
tho  ground,  because  the  truck  has  rubber 
tires,  and  the  structure  on  it  is  of  wood, 
wUch  would  prev^t  a  current  from  passing 
from  the  uninsulated  trolley  wire  or  unin* 
sulated  sub-feed  wire  through  the  person 
touching  it  But,  if  the  sub-feed  wire  were. 
properly  insulated,  a  man  on  the  trouble 
wagon  could  not  receive  a  shock  by  touching 
it  even  though  he  or  his  body  at  the  same 
time  was  touching  some  other  wire  or  metal- 
lic substance  connected  with  the  ground. 

Theve  was  no  evidence  that  any  person 
observed  the  insulation  In  a  defective  condi- 
tion prior  to  the  injury;  but  plaintifl  offered 
testimony  tending  to  prove  that  the  next  day, 
and  a  few  days  after  the  accident  It  was  ob- 
served off  and  hanging  in  shreds  and  appear- 
ed to  be  old  and  worn. 

Other  matters  connected  with  the  trial 
will  be  referred  to  in  the  coarse  of  the  opin- 
ion. 

There  was  a  Judgment  of  |8,000  for  plain- 
tiff, from  which  defendant  has  duly  appealed 
to  this  court 

[1,2]  II.  It  is  contended  by  appellant's 
learned  counsel  that  it  was  not  negUgence  in 
the  def^idant  to  fall  to  Insulate  its  sub- 
feed  wires,  because  they  were  to  be  handled 
by  defendant's  employees  in  repairing  them 
from  an  insulated  repair  truck,  which  made 
it  perfectly  safe  to  come  in  contact  with  or 
handle  them,  although  uninsulated  and  charg- 
ed with  electricity.  But  this,  in  our  opinion, 
la  untenable.  The  defendant  was  bound 
to  use  the  highest  practicable  degree  of  care 
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in  maUag  tti  wtres  safe  for  employees  to 
work  with.  Anthoritles  Infra.  True,  it  was 
impracticable  to  insulate  the  trolley  wire 
proper,  because  It  could  not  be  iiekhI  if  insulat- 
ed. The  only  practicable  thing  the  defend- 
ant could  do  to  make  that  wire  safe  was 
to  supply  its  employees  with  an  insulated 
repair  wagon  from  which  to  work  when 
handling  and  repairing  It  But  in  the  case 
of  the  sub-feed  wire,  although  it  was,  or 
might  be  called,  a  part  of  the  trolley  wire, 
the  situation  was  different  It  could  be  in- 
salated,  and  was  insulated  by  the  defendant, 
•o  that  Its  employees,  when  r^airing  it  or 
coming  In  c<Hitact  with  it  while  repairing  the 
trolley  wire,  would  have  the  double  protec- 
tion of  an  insulated  wire,  as  well  as  an  in- 
sulated instrument  or  platform  upon  which 
to  stand  while  doing  the  work,  ^at  persona 
of  ordinary  prudence  in  this  dangerous  busi- 
ness would  give  their  employees  this  donUe 
protection  when  practicable  is  coOclusiTely 
proven  by  the  fact  that  defendant  did  insu- 
late its  feed  wires,  and,  so  far  as  the  evi- 
dence shows,  sndi  construction  is  not  ex- 
trawdlnaiy  or  uncommon.  So  that  we  must 
rule  that  the  fact  the  sub-feed  wire  was 
uninsulated  or  defectively  insulated,  if  it 
was,  prior  to  the  time  t^e  deceased  went 
there  to  repair  the  txciley  wire,  presented 
evidence  sufficient  to  go  to  the  jury  of  defend- 
ant's negligence.  The  mere  f^ct  that  when 
the  decedent  touched  the  sub-feed  wire,  the 
electric  flash  appeared  and  he  fell,  was 
of  itself  conclusive  evidence  that  it  was  not 
properly  insulated.  Geismann  v.  Missouri- 
Edison  Electric  Ca,  173  Mo.  loe  dt  678,  78 
S.  W.  6M. 

[3]  III.  But  it  IB  said  that  it  was  the  duty 
of  decedent  to  inspect  and  repair  the  sub- 
feed  wire,  as  well  as  the  tndley  wire,  prop- 
eriy,  and  that  his  failure  to  Inspect  and  as- 
certain that  It  was  uninsulated  or  defective- 
ly insulated,  and  to  repair  it  was  negligence 
as  a  matter  of  law.  We  cannot  agree  to  this 
coBtoition.  If  we  concede  that  it  was  his 
duty  to  inspect  the  sub-feed  wire  and  to  re- 
pair it,  still  the  evidence  shows  that  It  would 
have  been  as  safe  for  him  to  handle  It  with- 
out repairing  it  even  if  he  found  It  un- 
insulated, as  it  was  to  handle  the  bare  trol- 
ley wire  Itself.  Ordinarily  this  would  have 
been  safe,  as  he  was  Insulated  by  the  repair 
tmdc,  and  the  evidence  does  not  show  that 
the  decedent  had  any  reason  to  suppose  there 
was  anything  to  make  it  dangerous  to  handle 
the  sub-feed  wire,  even  tf  uninsulated.  His 
mission  was  to  get  the  trolley  wire  repaired, 
first  of  all,  BO  that  the  public  service  in  which 
defendant  was  engaged  might  be  restored 
as  soon  as  possible.  His  conduct  was,  at 
most,  a  question  for  the  Jury.  Hill  v.  Union 
B.  L.  &  P.  Co.,  260  Mo.  43,  169  S.  W.  345. 

The  cases  relied  on  by  appellant,  to  wit 
Junior  v.  Mo.  E.  L.  &  P.  Co.,  127  Mo.  79, 
29  S.  W.  988,  Roberts  v.  Mo.  &  Kan.  Tel. 
Co,  166  Mo.  870, 66  S.  W.  155,  and  Blddleoom 


V.  Nelson  Oraln  Co.,  178  8.  W.  700,  do  not 
rule  this  point  because  here  the  Insiiectlon 
and  discovery  of  the  uninsulated  or  defec- 
tively insulated  sub-feed  wire  would  have 
indicated  no  danger  to  handle  It,  still  less 
glaring  danger  (Williams  v.  Pryor,  272  Mo. 
loc.  cU.  623,  624,  200  8.  W.  53)  to  the  dece- 
dent  under  all  tlie  evidence;  The  same  Is 
true  as  to  the  use  or  failure  to  use  the  light 
or  lamp  furnished  the  decedent  to  do  his 
work  wittu  Had  he  discovered  the  defective- 
ly Insulated  wire  with  his  lamp,  he  would 
have  been  apprised  of  no  danger.  In  any 
evoit,  this  was  a  matter  of  (act  for  the  jury 
touching  the  decedent's  contributory  negli- 
gence, and  not  for  the  court  as  a  matter  of 
law. 

[4]  ly.  (a)  It  is  also  argued  by  appellant's 
learned  counsel  that  the  evidence  ^hows  that 
lilaintlETs  husband,  while  standing  on  the  In- 
sulated platform  of  the  repair  truck,  was 
perfectly  Sfife  from  danger  while  handling 
the  bare  trolley  wire  or  defectively  insulat- 
ed sub-feed  wire,  and  that  plaintiff's  hus-. 
band  could  only  have  been  injured  by  com- 
ing in  contact  with  soma  other  wire  or  metal- 
lic substance  reaching  to  the  ground  at  the 
same  time  he  took  hold  of  the  sub-feed  wire. 
Therefore  the  uninsulated  wire  or  substance 
so  connecting  plaintiff's  husband  with  the 
ground  was  the  proximate  cause  of  the  acci- 
dent and  that  it  is  not  shown  that  defend- 
ant had  or  maintained  any  such  grounded 
wire  which  it  was  possible  for  plaintiff's 
husband  to  come  in  contact  with  at  the  time 
and  place  of  his  injury.  That  plaintiff's 
evidence  therefore  fails  to  tend  to  prove  that 
defendant's  negligent  act  in  failing  to  keep 
the  sub-feed  wire  properly  insulated  was  a 
proximate  cause  of  the  Injury.  We  think 
this  reasoning  is  not  in  harmony  with  the 
settled  law  relating  to  this  class  of  cases  as 
heretofore  decided  by  the  courts  of  this  state. 

This  court  has  never  held  that  in  such 
cases  the  plaintiff  must  prove  that  the  de- 
fendant was  also  responsible  for  the  ground- 
ed wire,  or  other  wire  which  co-operated  to 
produce  the  injury,  or  that  it  was  the  sole 
proximate  cause  of  the  injuryi  and  the  unin- 
sulated wire  handled  by  the  injured  person 
or  employee  was  simply  the  remote  cause. 
On  the  other  hand,  it  has  been  uniformly 
held  by  this  court  in  effect  that  both  are 
concurring  proximate  canses.  It  has  been 
consistently  held  that  it  is  sufficient  to  make 
out  a  case  against  defendant  to  go  to  the 
jury,  if  it  is  shown  by  plaintiff  that  the  elec- 
tricity which  caused  the  injury  came  from 
the  uninsulated  or  defectively  insulated  wire 
of  the  defendant,  without  showing  and  with- 
out reference  to  who  owned  or  controlled 
or  supplied  the  grounded  wire  or  other  wire 
which  co-operated  in  "short-circuiting"  the' 
injured  party.  Harrison  ▼.  K.  0.  Elec.  Ij. 
Co.,  195  Mo.  606,  93  S.  W.  961,  7  L.  R.  A. 
(N.  S.)  293 ;  Yon  Trebra  v.  Laclede  Gaslight 
Co.,  209  Mo.  648,  108  &  W.  669;    Geismann 
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T.  Mo.-B<Jlson  Elea  Co.,  ITS  Mo.  664,  78  S. 
W.  654;  Ryan  ▼.  Transit  Co.,  190  Mo.  621, 
89  S.  W.  866,  2  L.  B.  A.  (N.  S.)  TTT;  HIU 
▼.  Union  E.  U  &  P.  Co.,  260  Mo.  48,  169  S. 
W.  346;  Clark  v.  BaUroad,  234  Mo.  896,  187 
B.  W.  688;  Campbell  ▼.  Traction  Co.,  178  Mo. 
App.  620,  163  S.  W.  287. 

[5]  (b)  But  It  Is  8Ugs«sted  tliat  plalntllTa 
husband  may  have  carelessly  placed  or  left  a 
strand  of  wire  on  tlie  platform  of  tbe  struc- 
ture on  which  he  was  standing  and  come 
In  contact  with  It  at  tbe  time  he  touched  the 
rab-feed  wire,  and  thus  became  grounded  and 
Injured.  But,  If  so,  he  would  simply  have 
been  guilty  of  contributory  negligence.  In  this 
state  the  burden  of  proof  of  oontrlbntory 
negligence  Is  upon  the  defendant,  which  dis- 
tinguishes some  of  the  cases  dted  by  learn- 
ed counsel  for  appellant,  notably  the  Rhode 
Island  cases,  from  this  case.  There  Is  not  suf- 
fldent  evidence  that  plaintiff's  husband  did 
so  carelessly  come  in  contact  with  any  such 
wire  on  said  platform  to  warrant  us  in  so  de- 
claring as  a  matter  of  law.  At  most,  it  was 
a  question  for  tbe  Jury. 

<c)  What  has  been  said  also  answers  the 
argument  of  appellant's  learned  cotmsel  that 
this  case  comes  within  the  rule  that  wben 
the  injury  is  occasioned  by  one  of  two  causes 
for  one  of  which  defendant  was  responsible, 
and  not  for  the  other,  tbe  evidence  must  show 
that  it  occurred  from  the  cause  for  which  it 
was  responsible.  The  uninsulated  sub-feed 
wire  being  one  of  the  proximate  causes  of 
the  injury,  tbe  evidence  does  tend  to  show 
that  It  happened  from  a  cause  for  which  de- 
fendant was  responsible. 

[I]  (d)  Nop  was  the  risk  of  injury  from 
>acfa  uninsulated  sub-feed  wire  a  risk  simply 
incident  to  the  Inherent  dangers  of  the  busi- 
ness, but  It  arose  from  the  neglect  of  de- 
ftadant  to  insulate  or  keep  Insulated  such 
wire,  which  the  evidence  tends  to  show  was 
negligence  on  its  part  There  is  no  assump- 
tion of  risk  by  the  servant  of  any  danger 
or  injury  flowing  from  the  master's  negli- 
gence. WiUlams  V.  Pryor,  272  Mo.  618,  20O 
S.  W.  63. 

The  demurrers  to  the  evidence  offered  by 
die  defendant  were  therefore  properly  over- 
roled. 

tJ]  V.  Whether  or  not  the  court  erred  in 
admitting  testimony  of  the  witness  Mcln- 
tjrre  that  two  or  three  days  after  the  a'cci- 
dent  the  insulation  was  off  and  hanging  in 
shreds  which  looked  old  and  worn,  and  that 
he  talked  with  others  about  It  at  the  time, 
is  not  necessary  to  decide.  It  was  at  least 
not  reversible  error,  because  from  tbe  mere 
fact  that  plalntitTs  husband  received  a  shock 
and  Injury  therefrom  tbe  presumption  Is  con- 
clusive that  the  sub-feed  wire  was  defective^ 
ly  insulated  at  the  time  of  such  injury.  Geis- 
mann  v.  Mo.-Edison  Blec.  Co.,  173  Mo.  664, 
78  S.  W.  664. 

[I]  VL  It  is  objected  that  plalntirs  first 
tiutructlon  authorized  a  recovery,  provided 


the  Jury  also  believed  from  the  evidence  "that 
plaintiff's  said  husband  was  at  said  time  and 
place  In  the  exercise  of  ordinary  care  for 
his  own  safety."  It  is  argrued  that,  because 
the  law  requires  the  master  to  exercise  the 
highest  degree  of  care,  the  servant  is  under 
a  corresponding  obligation  to  exercise  the 
highest  degree  of  care;  otherwise  he  Is  guilty 
of  contributory  negligence.  Tbe  law  has  been 
long  settled  in  tlUs  state  that  the  master's 
duty  and  that  of  the  servant  are  not  entirely 
reciprocal;  that  they  do  not  stand  on  an 
exact  footing  li\  this  respect;  that  while 
in  all  cases  the  mastw  must  exercise  ordi- 
nary care  to  protect  the  servant  from  In- 
Jury,  the  servant  is  not  guilty  of  contributory 
negligence  unless  the  defect  in  the  appUanoe 
causing  his  injury  is  so  glaring  and  patent 
that  an  ordinarily  prudent  servant  would  not 
use  it.  WlUiams  v.  Pryor,  272  Ma  loc.  dt 
623,  624,  200  S.  W.  53.  ThU  Is  true  in  all  cas- 
es, and  to  require  the  decedent  to  exercise 
ordinary  care  in  this  case  was  the  full  meas- 
sure  of  his  duty.  Tbe  Threadgill  Case,  279 
Mo.  466,  214  S.  W.  161,  dted  by  appellant, 
was  governed  by  the  express  provision  of 
the  automobile  statute  of  1911  (Laws  1911, 
p.  322),  and,  besides,  has  no  relation  to  mas- 
ter and  servant. 

VII.  Another  objection  to  plaintUTs  first 
instruction  Is  that  It  "covers  the  whole  case, 
and  authorizes  a  verdict  for  plaintiff  with- 
out requiring  a  finding  that,  though  the  sub- 
feed  wire  was  defectively  insulated,  the  de- 
cedent become  grounded  through  the  negli- 
gence of  the  defendant,  and  not  for  some 
cause  for  which  the  defendant  was  not  lia- 
ble." We  cannot  uphold  this  objection.  It 
was  Immaterial  that  the  gronnd  was  not 
caused  by  defendant's  negligence,  or  by  some 
other  cause  for  which  defendant  was  not 
responsible,  unless  It  was  caused  by  plain- 
tiff's negligence.  But  this  instruction  dosed 
with  a  provisoi  that  "plaintiff  exercised 
ordinary  care  for  bis  own  safety."  As  we 
hare  seen,  the  defectively  Insulated  sub-feed 
wire  was  a  proximate  cause  of  the  injury, 
without  refermce  to  defendant's  responsibil- 
ity for  the  grounded  wire. 

(■]  VIII.  Plalntifl's  Instruction  No.  2  iB 
not  erroneous,  as  daimed  by  appellant,  in 
that  It  required  tlie  defendant  to' exercise 
"a  very  high  degree  of  care"  to  keep  its  wires 
and  insnlation  in  such  condition  as  to  make 
such  wires  reasonably  safe  for  its  employees. 
The  obligation  to  use  sudi  high  degree  of 
care  extends  not  only,  to  the  public,  but  to 
the  defendant's  employees  aisa  There  Is  no 
reason  for  any  distinction.  Authorities,  su- 
pra, paragraph  IV  (a). 

[10]  IX.  Instruction  A,  asked  by  the  de- 
fendant, was  properly  refused.  Among  other 
things,  it  tdd  the  Jury  that,  although  they 
should  believe  "the  decedent  fell  from  the 
trouble  wagon  as  a  result  of  a  shock  of 
electrldty,  but  there  Is  no  evidence  that  such 
shock  was  the  result  of  any  negligence  on  the 
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part  of  tbe  defendant,  then  yonr  verdict  mnst 
be  for  tbe  defendant"  Tbe  Instruction  la 
contradictory  and  does  not  state  the  law  cor- 
rectly. If  the  decedent  fell  from  the  troable 
wagon  from  a  shock  of  electricity  from  tbe 
snb-feed  wire,  that  was  conclusive  evidence 
that  such  wire  was  not  properly  Insnlated 
and  evidence  of  defendant's  negligence.  Gels- 
mann  v.  Ma-Edison  Electric  Co.,  173  Mo.  654, 
78  S.  W.  664,  and  other  authorities  supra. 

[11]  X.  The  objection  to  tbe  testimony  of 
tbe  expert  Evans  that  the  shock  indicated 
defective  insulation  is  not  well  taken ;  nor 
was  there  any  error  In  the  other  hypothetical 
questions  and  answers  referred  to  generally, 
but  not  spedflcally  pointed  out  by  appellant's 
learned  counsel.  In  so  far  as  we  have  been 
able  to  find  them,  In  tbe  record. 

Finding  no  error  In  tbe  trial,  tbe  Judgment 
of  tbe  drcnit  conrt  is  affirmed. 

BROWN  and  BAGLiLND,  CC,  concur. 

PER  CURIAM.  In  tbe  foregoing  (pinion 
of  SMALLs  C,  WALKER,  0.  J.,  and  JAMES 
T.  BLAIR,  WOODSON,  and  ELDER,  JJ., 
concur.  GRAVES,  HIGBEE,  and  DAVID  E. 
BLAIR,  JJ.,  dissent 


VAN  BIBBER  v.  SWIFT  &  CO.    (No.  20759.) 

(Sapreme  Gonrt  of  MlBsouri,  en  Banc.   Feb.  Iti, 
1921.) 

1.  Master  u4  aervaat  «S9I29(I)— OaTeet  la 
apptlaaee  must  be  proxlaata  oaase  of  lijary. 

The  mere  fact  that  there  is  a  negligent  de* 
feet  In  an  appliance  furnished  a  servant  by 
the  master  does  not  make  the  master  liable 
unless  the  defect  is  the  proximate  or  legal 
canse  of  the  injury. 

2.  Master  aad  servant  «=>I29(2)— Abssnoe  of 
strainer  In  oil  pipe  held  net  proximate  eause 
of  lajnry  from  explosion. 

The  absence  of  a  strainer  from  an  oil  pipe 
cianected  with  aa  oil-boming  furnace,  permit- 
ting impurities  to  remain  in  the  oil,  was  not  the 
proximate  or  legal  cause  of  an  employee's  in- 
jury from  an  explosion  due  to  leakage  of  oil 
from  the  pipe  into  the  furnace,  unless  such  im- 
purities obstructed  and  prevented  the  devices 
furnished  for  that  purpose  from  shnttUig  off 
the  OH. 

3.  Master  and  servant  «=s>tOI,  102(2)— Master 
not  Insurer. 

The  master  Is  not  an  Insurer  of  a  servant 
against  injury  while  in  the  performance  of  his 
duties  as  servant,  and  is  only  required  to  ex- 
ercise reasonable  care  to  furnish  the  servant 
a  reasonably  safe  place  to  work  and  reason- 
ably .safe  appliances. 

4.  Master  and  servant  «=»I03(2)— AppIIanoo 
rsasonaMy  safe  tfiougb  only  one  safety  de- 
vice works. 

If  a  master  furnishes  an  appliance  with 
two  safety  devices,  such  as  valves  for  shutting 
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off  the  oil  In  a  pipe  connected  with  an  oil -burn- 
ing furnace,  so  that  if  one  is  out  of  order  the 
other  may  be  used  to  do  tbe  work  safely, 
such  appliance  is  reasonably  safe  though  one 
of  the  devices  is  defective,  provided  the  other 
is  in  working  condition. 

5.  Master  and  servant  9=3265(9)— Burden  on 
employee  Injured  by  escaping  oil  to  show 
that  both  valves  were  elooged. 

In  an  employee's  action  for  injuries  slleged 
to  have  been  due  to  defects  in  a  valve  in  an  oil 
pipe  connected  with  a  furnace,  preventing  the 
oil  from  being  completely  turned  off  from  the 
furnace,  where  it  appeared  that  there  were  two 
valves,  the  burden  was  on  plaintiff  to  show  that 
both  vdves  were  so  dogged  that  they  could 
not  be  used  to  shut  o|f  the  oU. 

6.  Master  and  servant  ®=>I03(2)— Instmotlons 
predicating  recovery  on  defeet  In  ohe  valve 
though  another  dbuld  have  been  used  held  er- 
roneons. 

In  an  employee's  action  for  injuries  from 
an  explosion  alleged  to  have  been  due  to  de- 
fects in  a  valve  in  an  oil  pipe  which  could  not 
be  completely  turned  off,  an  instruction  predi- 
cating liability  on  proof  of  the  absence  of  a 
strainer  and  the  clogging  of  one  of  the  valves 
in  such  pipe,  regardless  of  whether  tbe  other 
could  have  been  used  to  shut  off  the  oiL  and  the 
refusal  of  an  instruction  to  find  for  defendant 
if  the  other  valve  could,  have  been  conveniently 
and  safely  used,  was  error. 

7.  Trial  «=»260(8)— Rsfuaal  of  Instmotlon 
held  not  oured  by  another  Instmotlon. 

In  an  employee's  action  for  injuries  from 
an  explosion  due  to  oil  leaking  into  a  furnace, 
the  refusal  to  charge  that,  if  one  of  two  valves 
in  the  oil  pipe  could  have  been  conveniently  and 
safely  used  to  shut  off  the  oil,  the  verdict  should 
be  for  defendant,  was  not  cured  by  an  instruc- 
tion to  find  for  defendant  it  an  employee  neg- 
ligently failed  to  us;  such  valve,  since,  if  it 
could  have  been  used,  it  was  negligence  not  to 
use  it. 

8.  Master  and  ssrvant  «=»296(7)— lnstnietii>» 
held  erroneously  refused. 

Where  an  oil  pipe  from  which  oil  leaked 
into  an  oil-burning  furnace,  causing  an  ex- 
plosion, contained  two  valves,  an  instruction 
that  if  one  of  the  valves  was  convenient  and 
safe  for  employees  to  use,  and  would  effectually 
shut  off  the  flow  of  oil.  It  was  wholly  immate- 
rial whether  the  employees  used  it  frequently 
or  Infrequently,  should  have  been  given. 

9.  Evidence  «=»593— Testimony  without  prob»- 
tlve  force  when  a  mere  gueos  or  based  on 
hearsay. 

PlaintifTs  testimony  on  direct  ezaminatl<m 
concerning  a  particular  matter  had  no  probative 
value  when  It  was  shown  on  his  cross-examina- 
tion that  it  was  a  mere  guess  on  his  part  or 
based  on  hearsay,  and  that  he  in  fact  knew 
nothing  about  the  matter. 

10.  Master  and  servant  9=3286(10)— Evidence 
insufflclent  to  make  question  for  Jury  as  to 
defects  In  valve  In  oil  pipe. 

In  an  employee's  action  for  injuries  from 
an  explosion  due  to  oil  leaking  from  a  pipe 
into   a   furnace,    evidence   held  insufficient   to 


9s>For  othar  cases  see  same  topic  and  KBT-NUMBBR  Id  all  Key-Numbered  DlsesU  and  iDdsxa 


Digitized  by 


Google 


TO 


22S  SOUTUWESTBBM  BBPOBTEB 


(Ho. 


make  a  question  for  the  Jnry  aa  to  the  exist- 
ence of  any  defect  in  one  of  the  valves  is  snch 
pipe  preventing  the  complete  shatting  off  of 
the  oiL 

11.  Master  aid  sarvaat  «=»I97— Maohlniat  In 
charge  of  machinery  and  night  watchman  fir- 
ing furnace  held  fellow  servants. 

A  machinist  employed  to  tend  machinery 
connected  with  an  oil-burning  furnace,  and  a 
night  watchman  who,  as  part  of  Iiis  duties,  fired 
the  furnace  about  an  hour  every  morning, 
were  fellow  servants,  where  they  worked  at 
the  same  place  under  the  observance  of  each 
other. 

12.  Master  and  servant  «=>I85(S)— Appliance 
which  coHid  have  been  used  by  fellow  servant 
with  due  cam  held  roasonably  safe. 

Where  a  valve  in  an  oil  pipe  connected  with 
an  oil-burning  furnace  could  have  been  used  to 
shut  oS  the  oil  from  the  furnace  and  prevent 
the  explosion  which  injured  plaintiff  by  due 
care  on  the  part  of  plaintiff's  fellow  servant  in 
charge  of  the  furnace,  it  was  reasonably  safe. 

13.  Master  and  servant  9=»I85(6)— Employer 
not  Habie  where  fellow  servant  could  have 
prevented  escaping  oil  which  exploded. 

Where  plaintiff's  fellow  servant  in  charge 
of  an  oil-burning  furnace  could  have  cleared 
a  valve,  which  was  clogged  so  that  it  did  not 
completely  shut  off  the  oil,  by  striking  it  with 
a  stick,  or  could  have  shut  off  the  oil  by  anoth- 
er valve  suitable  for  such  emergencies,  it  was 
hia  duty  to  do  so,  and  the  employer  was  not 
liable  for  plaintiff's  injury  from  an  explosion 
of  the  escaping  oil. 

14.  Master  and  servant  <@=926S(  12)— Fellow 
servant  presumed  competent. 

A  fellow  servant  through  whose  negligence 
plaintiff  was  injured  was  presumably  competent 
to  discharge  his  duties  where  there  was  no  al- 
legation or  evidence  that  he  was  incompetent. 

15.  Master  and  servant  «=>234  (4)— Employee 
negligent  as  matter  of  law  when  danger  glar- 
ing and  obvious. 

While  a  servant  is  not  chargeable  with 
contributory  negligence  as  a  matter  of  law  un- 
less the  danger  he  encounters  is  glaring  and 
obvious,  yet  if  it  is  so  glaring  and  obvious  that 
reasonable  men  could  not  differ  in  their  char- 
acterization of  his  conduct  as  so  negligent  that 
a  prudent  servant  would  not  have  been  guilty 
thereof,  the  court  must  declare  such  conduct 
contributory  negligence  as  a  matter  of  law, 

16.  Master  and  servant  «=»234(3)— Maohlnl&t 
held  chargeable  with  knowledge  of  danger  of 
explosion  from  oil  leaking  Into  furnace. 

An  employee  40  years  old,  who  had  long 
experience  with  steam  threshers  and  engines 
connected  therewith,  and  for  five  or  six  months 
had  been  employed  to  attend  to  fertilizing  ma- 
chinery connected  with  an  oil-burning  furnace, 
where  explosions  from  dust  were  not  unusual, 
was  charged  with  knowledge  that  an  explosion 
was  likely  to  occur  from  oil  leaking  into  and 
upon  the  hot  bricks  of  such  furnace  from  which 
the  fire  l^id  just  t>een  extinguished,  and  which 
was  connected  with  a  dryer  containing  a  smol- 
dering fire. 


17.  Mastw  and  servant  «=3236(6)— MaeMnist 

sseing  oil  osoaplng  Into  fnmaee  and  fire  In 

maohina  oonneoted  tborewitli  bold  negllgeat 

as  a  matter  of  law. 

An  experienced  machinist,  employed  to  care 

for  machinery   connected  'with  an   oil-burning 

fuomace,  and  who  saw  oil  leaking  into  the  hot 

furnace  after  the  fire  had  been  extinguished, 

but  without  protest,  went  on  top  of  the  furnace, 

and  stayed  there,  after  seeing  live  fire  in  a 

dryer  connected  with  the  furnace,  was  guilty  of 

contributory  ne^igence  as  a  matter  of  law, 

James  T.  Blair,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Buchanan 
County,   L.  A.  Vorles,  Judge. 

Action  by  Rufua  Van  Bibber  against  Swift 
&  Co.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Robert  A. 'Brown  and  BIdiard  L.  Douglas, 
both  of  St.  Joseph,  for  appellant. 

Mytton  &  Parkinson,  of  St.  Joseph,  for  re- 
spondent. 

SMALL,  C.  I.  This  is  a  suit  for  personal 
injuries  alleged  to  have  been  sustained  by 
plalntifl  from  an  explosion  in  a  furnace  in 
which  oil  was  used  for  fuel  in  defendant's 
fertilizer  plant  at  St.  Joseph. 

The  charge  of  neglig«ace  In  the  petition  Is, 
In  substance,  that  defendant  carelessly  main- 
tained a  shut-off  device  or  valve  in  defective 
condition,  so  that  the  oil  could  not  be  com- 
pletely turned  off  from  the  furnace,  and  neg- 
lig^tly  maintained  its  oil  pipe  without  a 
strainer  therein  to  prevent  cinders,  waste, 
and  dirt  and  other  obstructions  In  the  oil 
from  passing  into  and  clogging  said  shut-off 
device  or  valve,  and  causing  it  to  leak;  tliat 
saM  leaking  device  or  valve  permitted  oil  to 
flow  into  the  heated  furnace  immediately 
after  the  flames  bad  been  extinguished,  and 
thereby  gas  was  formed  which  caused  an 
explosion  and  Injured  plaintiff  while  oiling 
certain  machinery  In  the  performance  of  bis 
duty. 

"The  answer  was  a  general  denial. 

Plaintiff's  evidence  tended  to  show: 

He  was  about  40  years  old.  He  had  been 
raised  on  a  farm,  and  had  long  experience  in 
handling  and  operating  steam  thrashers  and 
the  engines  connected  therewith.  For  some 
time  prior  to  bis  injury,  six  or  eight  montlis, 
he  having  been  Injured  on  the  17th  of  Novem- 
ber, 1910,  he  was  engaged  in  the  work  of 
tending,  as  a  machinist,  the  carrier  and  dryer 
devices  used  for  carrying  and  drying  the 
manure  from  wlilch  the  fertilizer  was  manu- 
factured by  the  defendant.  This  carrier  or 
conveyor  moved  the  fresh  manure  and  emp- 
tied it  into  a  spout  in  the  top  of  the  furnace, 
througji  which  it  fell  into  the  dryer,  a  portion 
of  which  projected  into  and  through  the  south 
end  of  the  furnace.  The  furnace  was  about 
6  or  6  feet  wide,  10  or  12  feet  long,  and  8 
or  10  feet  high.    It  ran  north  and  south,  the 
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long  way,  tb»  front  being  at  the  north  eid. 
The  furnace  was  heated  with  fuel  oil,  and 
the  pnrpoae  was  to  dry  the  manure ,  In  this 
dryer,  and  after  It  was  snfflclently  dry  to 
convey  It  to  another  apparatus  or  machine, 
'where  It  was  farther  prepared  for  use.  The 
plaintiff  had  no  connection  with  firing  or 
oiM^ratlng  the  furnace,  but  hla  duties  were 
confined  to  the  machinery,  and,  among  other 
things,  he  was  required  to  oil  It 

McVey  was  the  night  watchmen,  bat  among 
bis  duties  was  that  of  lighting  and  firing  the 
furnace  about  an  hour  every  morning  before 
the  time  for  the  day's  work  to  commence.  On 
this  occasion,  in  accordance  with  his  nsnal 
custom,  McVey  had  started  the  furnace,  and 
It  was  tmrolDg  when  the  pla}ntur  arrived  to 
begin  work,  which  was  about  half  pest  6 
o'dodc  in  the  morning.  In  «»der  to  oil  certain 
portions  of  the  machinery  around  and  con> 
nected  with  the  carrier,  the  plaintiff  was  ob- 
liged to  go  on  top  of  the  furnace,  but  he  would 
always  require  that  the  fire  in  the  furnace  be 
put  oat  before  so  doing.  There  was  a  ladder 
on  the  outside,  at  the  northwest  comer  of  the 
fnmacek  readilng  an  iron  runway  about  8  feet 
higher  than  the  furnace,  which  extended  to 
the  south  Old  of  the  furnace,  where  the  car- 
rier which  plaintiff  intended  to  oil  was  locat- 
ed. Plaintiff  signified  his  Intention  to  McVey 
to  go  on  top  of  the  furnace  to  oil,  and  while 
he  was  standing  at  the  ladder,  ready  to  as- 
cend, McYey  attempted  to  turn  down  the  shut- 
ofT  valve  so  as  to  extingalsh  the  Are.  He 
watched  McVey  turn  the  stem  of  the  valve, 
and  apparently  ose  exertion  to  turn  it  down 
as  far  as  he  could.  But  when  McVey  ceased 
his  endeavors,  although  the  fire  went  out,  a 
stream  of  o^  almost  the  size  of  a  lead  pencil 
was  seen  by  the  plaintiff  to  be  still  projecting 
Itself  some  three  to  five  incjies  from  the  end 
of  the  burner-pipe  Into  the  furnace.  The 
plaintiff  says  that  he  also  observed  that  the 
stem  of  the  valve  was  not  screwed  down  as  far 
as  it  should  go  to  completely  close,  because 
there  was  a  portion  of  tlie  bright  part  of  it 
stiU  visible,  which  would  have  been  entirely 
hldd^i  if  it  had  been  screwed  clear  down. 
Plaintiff  says  that  he  stood  there  talking  to 
McVey  and  watching  the  oil  spurt  Into  the 
furnace  in  this  manner  from  6  to  7  minutes, 
knowing  that  it  was  still  hot,  although  the 
Are  had  been  extingaished.  McVey  bad  also 
tamed  the  steam  off,  which  was'used  to  atom- 
t  ize  and  spray  the  oil  from  the  end  of  the 
burner  pipe  into  the  furnace,  but  McVey  did 
not  torn  the  oil  pump  off,  because  plaintiff 
notloed  that  at  every  revolution  of  the  pump 
the  «^  would  spurt  out  into  the  furnace  as 
above  stated.  Plaintiff  said  nothing  to  Mc-' 
Vey  alwnt  the  oU  leaking  into  the  furnace  or 
not  being  completely  shut  off,  or  that  the 
shut-off  valve  might  be  clogged  up,  which  he 
knew,  from  previous  experience,  might  be  the 
case.  Bat  after  watching  the  oil  leak  or 
apart  Into  the  famace  from  S  to  7  minutes, 
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he  ascRided  the  ladder,  walked  over  tbe  top 
of  the  furnace  on  the  iron  walk  to  the  south 
end,  where  he  stood  right  over  the  open  spout 
leading  down. into  the  furnace  to  the  end  of  ' 
the  manure  dryer.    Looking  down  this  spout 
he  saw  some  smoldering  fire  in  the  manure  ' 
in  the  dryer.    While  at  this  point,  endeavor-  ' 
ing  to  oil  the  carrier,  there  was  an  explosion 
in  the  fumaee,  and  he  was  lifted  up  into  the 
air,  grazed  or  struck  the  concrete  I-beam 
above  him,  and  from  thence  f^  to  the  floor, 
some  26  feet  away,  alighting  upon  his  feet, 
and  sustaining  the  injuries  complained  of. 

There  was  evidence  on ,  the  part  of  the 
plaintiff  that  there  were  impurities,  such  as 
dirt  and  small  particles  of  cinders,  in  the 
tnti  oil,  and  that  there  was  originally  a 
strainer  in  the  oil  pipe  which  caught  the 
impurities  and  prevented  them  from  getting 
into  the  valve.  But  this  strainer  was  re- 
moved about  a  year  before  plalntHTs  injury, 
because  it  would  get  clogged  up  so  with  inj- 
purities  ItseU  as  to  prevent  the  oil  from  run- 
ning through  the  pipe,  and  the  fire  would  go 
out,  after  which  the  valves  got  clogged  up 
occasionally  and  could  not  be  entirely  closed, 
so  that  they  leaked.  Plaintiff  himself  testified 
that  a  few  days  before  his  Injury  the  shutroff 
valve  was  clogged  up  with  a  cinder,  and  he 
himself  helped  Fred  IngersoU,  the  operator  of 
the  furnace,  take  the  valve  apart  and  clean  . 
it  IngersoU  testified  for  plaintiff  that  both 
valves  were  out  of  order  a  few  days  before 
the  Injury.  Ho  took  both  valves  out  and 
cleaned  them.  He  found  a  cinder  in  the  shut- 
off  valve,  and  a  particle  of  waste  in  the 
needle  valve.  IngersoU  testified  on  direct- 
examination  as  follows: 

"Q.  Did  you  ever  use  the  needle  valve  to 
shut  the  oil  off  or  turn  it  on?  A.  TTse  it  oc- 
casionally, but  it  was  most  alway»  too  bot  in 
front  to  use  that  needle  vplve,  if  it  was  bnm- 
ing;  used  the  valve  higher  up.  Q.  Where  was 
this  valve  down  here  yon  can  the  'needle  valve' 
with  reference  to  the  opening  out  of  the  fur- 
nace? A.  Directly  in  front  of  the  hole  in  the 
furnace.  Q.  And  you  say  it  would  get  bo  bot 
that— what?  A.  You  couldn't  hold  your  hand 
there  long  enough  to  shnt  that  burner  off.  Q. 
When  the  fire  wag  boming  the  method  yon  had 
of  controlling  it  was  by  nslng  this  burner?  A. 
Shutting  off  the  top  burner." 

The  furnace  waU  was  about  8  to  12  inches 
thldc.  There  was  an  opening  In  the  front 
wall  about  30  inches  above  the  floor,  8  or  10 
inches  square.  In  this  opening  was  an  iron 
plate  set  about  4  Indies  bade  from  the  face 
of  the  wall.  There  was  a  hole  about  the 
center  of  this  plate,  throogh  which  the 
burner  pipe  projected  about  1  inch.  This 
hole  was  a  few  inches  larger  than  the  pipe,  so 
that  oil  E^urting  from  the  end  of  It  could  be 
seen  from  the  outside  of  the  furnace;  The 
needle  valve  was  on  this  pipe  directly  in 
front  of  this  opening  in  the  Iron  plate.  The 
shut-off  valve  was  above  the  needle  valve, 
bat  Just  how  far,  whether  a  foot  or-  only  • 
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few  Indies,  ts  left  nncertaln  by  the  evidence, 
bat  it  was  somewhat  less  exposed  to  heat 
from  the  fnnuice  than  was  the  ne^le  valve. 
The  primary  purpose  of  the  needle  valve  was 
to  regnlate  as  exactly  as  possible  the  amount 
of  oil  to  be  sprayed  into  the  furnace  to  effect 
the  most  complete  combnstion.  But  It  conld 
also  be  used  to  shut  off  the  oil  entirelj^  from 
going  into  the  furnace,  in  case  the  shut-off 
valve  failed  to  function  for  any  reason. 
On  cross-examination  this  witness  said: 

The  oil  was  very  gummy,  very  thick,  and 
very  heavy.  The  strainer  that  was  on  there 
was  good,  twelve-mesh  screen.  Tbey  coqM  not 
get  any  service  at  alL  Hie  oil  would  not  come 
through.  80  they  had  to  take  the  screen  out 
to  get  oO.  The  shnt-off  valve  on  the  oil  line 
would  shut  off  the  oil,  when  it  was  in  good  con- 
dition. "Q.  The  other  valve,  the  needle  valve, 
had  a  needle  poshed  down  the  burner?  A.  Yes, 
sir.  •  •  •  Q.  Could  either  turn  the  needle 
valve  and  shut  the  oil  off,  or  the  other  valve? 
A.  Yes,  sir.  Q.  Use  both  of  them?  A.  Yea, 
sir.  Q.  So,  if  you  turned  the  valve  in  the  oil 
line  here,  and  there  was  a  leakage  for  any  rea- 
son, leaking  inside  of  the  furnace,  you  could 
turn  the  center  valve  here,  needle  valve,  and 
shut  it  off?  A.  Yes,  sir.  Q.  80  there  could 
be  no  leakage?  A.  Yes,  sir.  Q.  In  other 
words,  that  was  equipped  with  double  precau- 
tion— needle  valve  and  the  other  valve?  A. 
Yes,  sir.  Q.  So,  if  the  line  valve  did  not  work, 
you  could  shut  it  off  with  the  needle  valve?  A. 
Yes,  sir,.  Q.  And  would  not  have  any  leakage 
at  all,  that  way?  A.  Yes,  sir.  Q.  You  say 
this  sometimes  got  hot?  A.  Yes,  sir.  Q.  That 
was  because —  A.  On  account  of  the  heat 
coming  back.  Q.  If  a  man  had  a  glove  on,  he 
conld  shut  it  off?  A.  Possibly;  yes,  sir.  Q. 
Put  a  glove  on,  or  take  a  rag,  and  shut  it  ott 
any  time  he  wanted  to?  A.  Yes,  sir.  Q.  Of 
course,  all  those  pipes  got  more  or  less  hot? 
A.  Yes,  sir.  Q.  Even  the  valve  on  the  oil  line 
(shut-off  valve)  would  get  hot?  A.  Get  warm, 
of  course.  Q.  Not  as  hot  as  the  other?  A. 
Not  as  hot.  Q.  But'  there  was  no  reason,  if 
there  was  any  necessity  for  turning  it  off, 
why  a  man  could  not  put  something  on  his  hand 
and  turn  it  off?     A.  He  could  turn  it." 

On  redirect  ezaminatioh  this  witness  said: 

Sometimes  the  cinders  would  be  cleared  from 
the  valve  by  the  pressure  of  the  oil,  without  re- 
moving the  valve.  Sometimes  a  tap  with  a 
stick  on  the  valve  and  the  pressure  would  force 
the  cinder  through.  80  that  the  valve  would 
clear  itself  sometimes  by  striking  it  with  a 
stick,  and  sometimes  without  it. 

0.  F.  Bnpe  testifled  for  plaintiff: 

He  had  13  years'  experience  in  installing  oil 
furnaces,  headquarters  at  Kansas  City.  If 
there  was  no  screen  or  strainer  in  the  pipe,  the 
valve  often  got  clogged  up  from  nodules  of 
carbon  in  the  oil.  The  uniform  custom  was  to 
have  strainers  to  catch  the  impurities  and  pre- 
vent them  clogging  the  valves  and  making  them 
leak.  He  also  said,  if  the  shut-off  valve  leaks, 
the  leak  could  be  stopped.  If  they  shut  the 
needle  valve,  "if  the  needle  valve  don't  catch 
something  to  prevent  it.  There  is  the  difficulty 
I  have  had  to  work  against  in  the  oil-burning 


proposition.  I  had  to  devise  n  special  needle 
valve,  made  of  steel,  that  I  could  force  a  seat 
with.  Ordmary  brass  needle  valve  is  no  good, 
because  sand  or  hard  substance  gets  under  the 
seat  and  prevents  the  oil  from  being  stopped. 
Q.  Of  course,  if  the  substance  is  in  the  oil  • 
valve,  it  is  not  here  in  the  burner;  a  valve, 
even  though  it  is  brass,  will  shut  it  off?  A. 
There  is  nothing  in  there  to  prevent  it;  it 
would.  Q.  So  that  would  be  a  double  protec- 
tion in  that  respect,  so  far  as  shutting  off  the 
vslve  or  the  flow  of  the  oil?  A.  Yes,  needle 
valve,  good  working  oil,  you  could  close  it  up 
tight;  it  would  shut  Q.  Shut  off  the  oil? 
A.  Sure." 

On  his  direct  examination,  speaking  of 
these  valves,  the  plaintiff  said: 

"There  is  a  valve  in  the  center  (needle  valve) 
right  there,  but  that  valve  is  never  used;  that 
is  a  dead  valve.  It  gets  so  hot,  you  touch  it, 
and  it  would  burn  your  hand.  •  »  •  Now, 
there  is  a  globe  valve  (shut-off  valve)  upon 
this  pipe.  I  think  it  is  about  a  foot;  wouldn't 
say  for  sure.  They  throttled  this  oil  right 
here  in   this   one,   not  in   the  center  at  all. 

•  •  •  This  one  in  the  middle  is  the  dead 
one.  •  •  •  Said  they  couldn't  use  it  be- 
cause it  got  too  hot  there— bum  their  hands." 

On  cross-examination  on  the  same  subject 
plaintiff  said: 

Tliat  oil  could  be  shut  off  with  the  needle 
valve,  if  it  was  in  working  shape.  "But  tlmt 
center  (needle)  valve  hadn't  been  in  shape. 
Q.  You  said  they  were  so  hot  you  couldn't  use 
them?  A.  Yes,  sir;  and  corroded  up  tight,  so 
you  couldn't  dose  them;  they  had  never  been 
closed;  never  used  them  while  I  worked  there. 
Q.  Did  you  ever  see  anybody  try  to  close  themV 
A.  Never  did.  Q.  Never  saw  anybody  try  to 
operate  that  valve?  A.  Not  that  I  remember 
of.  Q.  You  never  tried  to  operate  it?  A.  No, 
sir;  nothing  to  do  with  it.  •  '  •  Do  you 
know  whether  it  would  operate  or  not,  of  your 
own  knowledge?  A.  I  never  seen  it  operated; 
they  never  did  operate  it.  They  operated  the 
one  about  a  foot  from  that  (shut-off  valve). 

•  •  *  Always  used  that;  never  did  use  the 
other.  •  •  *  In  other  words,  you  never  saw 
anybody  try  to  use  it,  and  you  never  used  it 
or  tried  to  use  it?  A.  No,  sir;  had  nothing  to 
do  with  it  at  alL"  The  cut-off  valve  is  further 
away  from  the  point  of  the  burner  than  the 
center  (needle)  valve.  •  •  •  Could  not  es- 
timate whether  it  is  two  feet  six  mches,  two 
inches,  would  not  say  positively,  for  he  did  not 
know.  Did  not  know  whether  needle  valve 
would  shut  off  the  oil.  Never  took  hold  of  it 
himself,  and  never  saw  anybody  else  take  hold 
of  it.  He  had  testified  that  it  was  so  hot  that 
you  could  not  take  hold  of  it,  because  he  heard 
Ingersoll  tell  a  fellow.  He  himself  had  never 
had  a  thing  to  do  "with  that  apparatus." 

Plaintiff  testifled  that  be  had  worked  in 
this  room  aronnd  the  furnace  for  Ave  or  six 
months  before  the  injury. 

Plaintiff's  deposition  was  taken  by  defend- 
ant before  the  trial.  In  that  deposition  he 
testifled  that  similar  explosions  had  occurred, 
before  he  was  injured,  in  this  furnace,  but  he 
did  not  know  what  caused  them.  However, 
ou  the  trial  he  said  that  he  meant  that  such 
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explosion  had  occnrred  la.  another  itmctnre 
or  ai^aratus  where  the  manure  was  pulver- 
ized. Plaintiff  also  said  that,  when  the 
machinery  was  all  In  operation,  considerable 
dust  was  caused  by  the  handling  and  pul- 
Torislng  of  the  dry  manure,  and  that  explo- 
sions of  this  dust  were  not  of  unusual  oc- 
corrance.  But  when  the  machinery  was  not 
In  opcfratlon,  and  had  not  been  for  some  time, 
there  was  not  sufficient  dust  to  explode,  and 
he  had  known  of  no  such  dust  explosions  un- 
less the  machinery  was  operating.  It  had 
not  been  operating  tliat  morning  previous  to 
the  explosion.  He  farther  testified  that  be  did 
not  know  there  was  any  danger  of  an  ex- 
plosion when  he  watched  the  oil  Bpnrt  Into 
the  furnace  at  that  time. 

On  cross-examination  plaintiff  stated  that 
some  time  after  the  accident  be  told  Waldron, 
the  defendant's  claim  agent,  as  near  as  he 
could  then  remember,  aU  the  facts  about  the 
accident;  but  be  did  not  tell  Waldron  that 
any  oil  was  leaking  into  the  furnace^  or  any- 
thing about  the  valve  limiting  and  permitting 
oU  to  run  into  the  furnace. 

McVey  testified  for  defendant: 

He  worked  for  defendant  for  abont  IS  years, 
tb»  last  time  8  years.  He  was  night  watchman 
at  the  time  pUintiff  was  injured.  It  was  his 
duty  to  light  the  faraace  about  6  o'clock  every 
morning,  to  get  it  ready  for  the  day  men,  who 
started  work  about  an  hour  later.  He  had 
lighted  the  burners,  as  usual,  the  morninx 
plaintiff  was  injured.  The  oil  could  be  shut  off 
with  the  needle  valve  as  well  as  the  other,  if 
one  wanted  to.  Used  it  some  few  times  in  the 
morning  lighting  the  fire,  but  not  many  times. 
In  the  event  the  shut-off  valve  was  clogged  up, 
the  oil  conU  be  shut  off  with  the  needle  valve 
(which  witness  refers  to  as  the  center  valve). 
If  the  oil  (till  leaked  after  the  shut-off  valve 
failed  to  close,  it  could  be  shut  off  with  the 
center  valve.  Did  not  have  good  draft  In  the 
furnace  the  morning  plaintiff  was  hurt.  Start- 
ed to  turn  blower  on  to  give  more  draft,  when 
Van  Bibber  came  in,  and  witness  stopped  and 
put  fire  out.  Generally  always  shut  off  the  fire 
when  plaintiff  did  the  oiling.  Did  so  on  -this 
oecaaion.  Turned  the  oil  valve  (shut-off  valve) 
first,  and  then  turned  the  steam  valve  off. 
When  witness  tamed  the  oil  valve  off,  the  flow 
of  oil  was  cut  off  entirely,  as  far  as  he  could 
see,  and  he  eonld  see  from  where  he  was  stand- 
ing no  oil  going  in  there  at  all.  Then  he  went 
and  shot  down  the  oil  pump.  When  he  shut 
the  oil  and  steam  off,  the  fire  went  out,  and 
after  he  shnt  the  pump  down  the  explosion  oc- 
curred. Some  fire  came  out  of  the  furnace  at 
the  boles  where  the  burners  went  in,  at  the 
time  of  the  explosion.  He  did  not  see  any  any- 
where else.  Several  explosions  there  before 
that  and  since  then,  but  never  hurt  anything. 
^%is  explosion  did  not  do  any  damage  to  the 
farqace.  The  part  of  the  center  (needle)  valve 
which  he  took  hold  of  never  became  so  hot 
tbst  he  could  not  use  it.  Not  hot  enonidt  nor 
heat  enough  to  bam  the  hands. 

On  cro8»«camlnation  McVey  testUed: 

He  was  simply  night  watchman.  His  duties 
consisted  of  watching  sacks  to  see  that  they 
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did  not  catch  on  fire.  He  had  no  experience 
about  burning  oiL  Surely,  he  knew  that  if 
there  was  a  leak  there  it  would  cause  an  explo- 
sion. He  used  the  needle  valve  three  or  four 
times  in  the  year  and  a  half  that  he  was  there. 
He  could  gauge  oil  better  with  the  needle  valve. 
He  used  it,  when  lighting  the  fire,  for  a^fusting 
the  oil  that  eame  ont  ef  the  burner.  OeneiaUy 
kept  it  wide  open.  Witness  did  not  hnow 
whether  the  day  man  used  it  or  not.  "Q.  ^ou 
never  used  it  to  turn  the  oil  off— you  used  this? 
A.  I  used  it  once  and  a  while."  Generaliy  used 
the  shut-off  valve  to  turn  the  oil  off.  After 
the  explosion  he  saw  Van  Bibber  lying  on  his 
back  12  or  15  feet  from  the  furnace.  Flames 
came  out  of  the  front  of  the  furnace  perhaps 
12  or  14  feet  at  the  time  of  the  explosion,  and 
shot  north  passed  the  witness,  "(j.  You  are 
not  supposed  to  have  any  knowledge  about 
burning  oil?  A.  No;  never  had  no  experience 
before  that  Q.  You  had  no  knowledge  of 
burning  oil?  A  No.  Q.  Or  any  of  the  dangers 
Incident  to  it?  A.  No;  I  don't  know  as  t  did 
particular;  of  course,  I  knew  there  was  dan- 
ger. Q.  Nobody  ever  give  yon  any  Instruc- 
tions? A.  Of  oonrse,  they  gave  me  some  in- 
structions. Q.  Did  anybody  tell  yon  how  to 
tnm  it  off?  A.  Yes,  they  did.  Q.  Who?  A. 
Charlie  IngersoU,  be  was  the  one  started  me." 

Defendant's  evidence  further  tended  to 
prove  that  the  shut-otC  valve  worked  freely 
and  perfectly,  immediately  after  the  explo- 
sion, and  no  obstruction  was  found  therein; 
also  that  the  strainer  was  removed  a  year 
before  the  accident,  because  the  strainer  It- 
self, on  account  of  the  Impurities  in  the  oil, 
would  become  clogged  up  or  stopped  up  and 
prevent  any  oil  from  passing  into  the  fur- 
nace. This  happened  so  oftoi  that  it  was  not 
feasible  for  the  defendant  to  use  the  strain- 
er for  the  oil.  But  one  of  defendant's  wit- 
nesses testified  that  he  used  the  strainer  in 
the  spring  before  the  accident,  for  some 
months,  and  it  did  not  become  clogged  up  or 
stop  the  passage  of  the  oil,  nor  did  the  sbu't- 
oS  valve  become  interfered  with  by  the  im- 
purities in  the  oil,  while  he  thus  operated 
the  pipe  line  with  the  strainer  in  It  Other 
witnesses,  users  of  oil  furnaces,  testified  that 
they  did  not  use  strainers  in  their  oil  pipes. 
But  some  of  them  said  that  the  oil  they  used 
was  filtered  through  water  before  getting  in- 
to their  pipes.  There  were  also  additional 
witnesses,  who  testified  for  defendant,  that 
the  needle  valve  was  suitable,  and  could  be 
used  for  shutting  off  the  oil  completely. 

There  was  a  conflict  in  the  evidence  on  an- 
other phase  of  the  case.  The  plaintiff's  evi- 
dence tended  to  show  that  the  floor  of  the 
furnace  was  solid  masonry,  without  any 
opening,  and  it  slanted  downward  from  the 
front  wall  of  the  furnace,  where  the  burner- 
pipe  entered  the  furnace,  so  that  any  oil  leak- 
ing Into  the  furnace  from  that  pipe,  in  case 
it  was  not  entirely  shut  off,  would  run  down 
and  spread  out  or  collect  on  the  bottom  of 
the  furnace.  Such  being  the  case.  Just  be- 
fore plaintiff's  injury,  and  the  fire  in  the  fur- 
nace being  out,  but  the  waUs  still  hot,  this 
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otl  would  be  tranaformed  into  gas,  and  ero'di 
gas  conld  have  been,  and  probaUy  was.  Ig- 
nited and  exploded  by  sparks  from  the  man- 
nre  dryer. 

On  the  other  hand,  numerous  witnesses  for 
the  defendant,  including  parties  who  said 
they  bnllt  and  remodeled  the  furnace,  testi- 
fied that  there  was  an  opening  In  ttie  floor  of 
the  fUmace,  just  on  the  Inside  of  the  front 
wall,  some  six  Inches  in  width,  and  right  un- 
der the  place  where  the  oil  entered  the  fui^ 
nace.  Into  which  any  oil  which  might  leak 
from  the  end  of  the  burner  pipe,  if  it  did 
leak,  as  plaintiCt  testified,  would  have  fallen 
and  run  out  cm  the  outside  In  front  of  the 
furnace,  ahd  thus  never  enter  or  get  upon 
the  floor  of  the  furnace  at  all.  The  defend- 
ant's evidence  tended  to  show,  farther,  that 
on  the  morning  of  the  accident  the  draft  in 
the  furnace,  owing  to  atmospheric  conditions, 

.  was  poor,  and  that  under  such  circumstances 
the  combustion  of  the  oil  sprayed  Into  the 
furnace  was  not  ctHuplete,  so  that  some  of  it 
would  naturally  fall  to  the  bottom  of  the  fur- 
nace, and  remain  or  collect  there  uncon- 
sumed,  and  that  after  the  fire  was  extin- 
guished, the  furnace  being  hot,  gas  would 
generate  from  this  oil,  which  might  have 
been  exploded  by  coming  In  contact  with 
the  smoldering  sparlis  In  the  manure  In 
the  dryer;  that  on  several  previous  occa- 
sions similar  explosions  had  occurred  In  the 
furnace;  also  some  evidence  on  the  defend- 
ant's part  that  the  explosion  might  have 
happened  from  dust  arising  from  dry  manure 
In  the  dryer  itself.  One  of  the  defendant's 
experts  testified,  in  effect,  that  if  too  large  a 
quantity  of  oil  was  in  the  bottom  of  the  fur- 
nace, after  the  fire  was  put  out,  the  heat  left 
would  not  be  sufficient  to  generate  gas  so  as 
to  cause  an  explosion.  The  suggestion  from 
this  testimony  was  that.  If  the  oil  spurted 
Into  the  furnace  to  the  extent  testified  to  by 

,  the  plaintiff,  there  would  be  no  explosion. 

As  to  plaintifl^s  Injuries:  He  was  not 
burned  In  any  way,  and  no  bones  were  brok- 
en, nor  were  there  any  Internal  injuries  of 
any  kind.  His  hip  was  bruised,  but  be  sus- 
tained no  Injury  of  consequence  therefrom. 
He  testified  that  he  alighted  upon  the  con- 
crete floor  on  his  feet  with  such  force  as  to 
Injure  his  feet,  ankles,  and  knees.  He  says 
that  from  the  time  of  his  injury  up  to  the 
time  of  the  trial  he  was  never  able  to  walk; 
that  Immediately  after  the  injury  his  feet 
and  ankles  became  swollen ;  he  was  at  once 
taken  In  charge  of  by  defendant's  surgeon. 
Dr.  Beck,  and  removed  to  a  hospital,  where 
he  remained  three  weeks,  and  was  then  taken 
to  his  home  in  St.  Joseph;  that  he  was  treat- 
ed by  Dr.  Beck  and  other  physicians  em- 
ployed by  the  defendant  until  some  time  In 
January  following  his  accident.  Plaintiff 
testified  that  he  had  never  been  able  to  walk 
without  pain,  even  with  crutches;  that  at  home 
In  the  house  he  walked  or  crawled  on  his 
knees,  using  pads  on  his'  knees ;  on  the  streets 


he  used  a  pair  of  crutches,  but  it  was  only 
with  great  pain  that  he  could  walk  with  them. 
The  deftodant's  physicians,  three  or  four  of 
them,  who  examined  and  treated  the  plaintiff 
from  time  to  time,  from  the  date  of  his  in- 
jury until  January  following,  testified  that 
his  feet  and  ankles  were  swollen  a  little  at 
first;  that  there  never  was  any  injury  or 
complaint  by  the  plaintiff  of  injury  to  his 
Icnees ;  that  the  swelling  in  his  feet  and  an- 
kles commenced  to  subside  shortly,  a  few 
days  after  he  was  taken  to  the  hospital,  and 
had  completely  subsided  In  10  days  after  he 
was  taken  home;  that  they  could  discover  no 
injuries  to  his  bones  or  to  the  membranes 
covering  the  bones  of  his  feet  or  legs  or  cov- 
ering the  joints  of  his  ankles;  that  when 
they  last  examined  him  in  January,  1917,  his 
limbs  and  feet  and  ankles  were  apparently 
in  normal  condition,  and  they  knew  of  no 
reason  why  he  was  not  able  to  walk.  They 
say  that  notwithstanding  the  plaintiff  said  he 
could  not  walk,  and  had  to  move  around  on 
his  knees  In  the  house  and  crutches  on  the 
outside,  and  suffered  continually  from  pains, 
they  could  discover  no  cause  for  It 

Dr.  Dandurrant,  the  only  i^slcian,  other 
than  the  defendant's  physicians,  who  exam- 
ined or  treated  plaintiff,  was  sent  there  by 
plaintiff's  counsel.  He  first  saw  plaintiff  In 
January,  1917.  At  that  time.  Dr.  Dandur- 
rant says,  plaintiff's  knees  were  not  swollen, 
but  that  his  feet  and  ankles  were  swoU^i 
some;  that,  from  his  examination,  the  cover- 
ing of  the  bones  of  the  feet  and  ankle  and 
knee  Joints  was  probably  somewhat  injured; 
that  plaintiff  said  that  he  suffered  pain  in 
those  Joints;  that  he  could  not  say  that 
plaintiff  would  ever  be  able  to  walk;  that  In 
October,  1917,  he  saw  the  plaintiff  again  at 
his  home  In  Kllswood,  Kan.,  and  that  then 
plaintiff's  Imces  were  somewhat  swollen,  and 
the  condition  of  his  knees  and  ankles  was 
worse  than  it  was  in  January.  But  he  fur- 
ther testified  that  he  had  not  examined  hnn 
since  his  visit  to  his  home  in  Kansas  in  Oc-  , 
tober,  1917;  that  there  was  no  indication  of  ' 
a  permanent  disability  to  the  knees;  that 
walking  on  the  knees  would  have  a  tendency 
to  make  them  sore  unless  kneepads  were 
used. 

The  experts  for  defendant  testified  that  an 
examination  at  the  time  of  the  trial  would 
sl«>w  whether  the  covering  of  his  bones  or 
joints  was  injured  as  indicated  by  Dr.  Dan- 
durrant at  the  time  of  his  examination.  But 
it  does  not  appear  that  either  party  asked  the 
court  to  appoint  a  surgeon  to  examine  him 
and  report  on  the  plaintiff's  condition.  The 
trial  commenced  on  the  20th  of  November. 

The  court  gave  certain  instructions  for 
plaintiff,  and  refused  certain  Instructions 
asked  by  defendant;  also  refused  defend- 
ant's, demurrer  to  the  evidence,  which  will  be 
noticed  in  the  opinion. 

The  jury  rendered  a  verdict  for  plaintiff 
for  $40,000  which  the  court  reduced  to  |26,- 
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000,  and  rend^ed  Judgment  for  that  Bum 
against  defendant 

Defendant's  motion  for  new  trial  being  de- 
nied. It  appealed  to  this  court 

[1]  II.  The  mere  fact  tbere  Is  a  negligent 
defect  In  an  appliance  furnished  the  serv- 
ant by  the  master  does  not  make  the  master 
liable  for  the  servant's  Injury;  such  defect 
most  be  the  proximate  or  le^  cause  of  the 
Injury. 

In  Warner  y.  St  L.  &  M.  R.  Co.,  178  Mo. 
lot  dt  133-134,  77  S.  W.  67,  69.  the  court 
said: 

"It  is  not  enough  to  show  an  accident  and 
an  injury.  A  causal  connection  must  be  estab- 
lished between  the  accident  and  the  negligence 
dtarged,  in  order  to  make  out  a  case  for  the 
jury.  Failing  in  this  as  this  plaintiS  did,  the 
court  should  take  the  case  from  the  jury 
•  ♦  •  for  the  reaeon  that  it  would  have  no 
fonndation,  in  law  or  in  fact  to  rest  upon. 
Holman  v.  Kallroad,  62  Mo.  002: ;  Horenson  v. 
Paper  Co.,  66  Wis.  338. 

"In  other  words,  the  mere  concurrence  of 
negligence  and  injury  does  not  make  tlte  de- 
fendant liable.  There  must  be  a  direct  connec- 
tion between  the  negligent  act  and  the  injury, 
and  the  negligence  must  be  the  proximate  cause 
of  the  injury.  Beed  v.  Railroad,  50  Mo.  App. 
504;  Stepp  v.  Railroad,  85  Mo.  225);  Moberly 
V.  Railroad,  17  Mo.  App.  618;  Stoneman  v. 
Railroad,  58  Mo.  508:  Harlan  v.  Uailroad,  65 
Mo.  22:  Nolan  r.  Shickle,  8  Mo.  App.  300; 
s.  c,  60  Mo.  386:  Settle  v.  Railroad.  127  Mo. 
336;  Kennayde  r.  Railroad,  45  Mo.  255;  Stan- 
ley V.  Railroad,  114  Mo.  606." 

[2]  In  this  case  the  absence  of  the  strainer 
may  have  been  negligence  and  permitted  Im- 
purlUes  to  remain  in  the  oil,  which  Its  use 
would  have  removed,  but,  unless  such  Impur- 
ities olMtructed  and  prevented  the  devices 
furnUhed  by  the  master  for  the  purpose, 
from  shutting  off  the  oil,  the  absence  of  the 
strainer,  and  consequent  impurities  Id  the 
oil,  would  have  been  harmless.  If  perfectly 
pure  oil  bad  leaked  into  the  furnace,  under 
the  conditions  shown  in  evidence,  the  explo- 
sion would  have  followed  Just  the  same.  If 
the  impurities  did  not  prevent  the  effective 
use  of  the  shut-off  devices  furnished  by  the 
defendant  to  shut  off  the  oil,  such  impurities 
were  not  the  proximate  or  legal  cause  of 
plalntift'8  injury. 

[3]  III.  The  master  Is  not  an  insurer  of  the 
servant  against  Injury  while  In  the  perform- 
ance of  his  duties  as  such  servant  The  mas- 
ter Is  only  required  to  exercise  reasonable 
care  to  famish  the  servant  a  reasonably  safe 
place  to  work  and  reasonably  safe  applianc- 
es. Brands  t.  St  Louis  Gar  Co.,- 213  Mo.  loa 
Cit  707,  708,  112  S.  W.  611,  18  L.  R.  A,  (N. 
8.)  701;  Grattis  v.  Railroad,  158  Mo.  loc. 
dt  404,  55  S.  W.  108,  48  L.  R.  A.  399,  77 
Am.  St  Bep.  721 ;  Tabler  v.  Railroad,  93  Mo. 
79,  6  S.  W.  810;  Johnson  y.  National  Newspa- 
per Aaa'n  (App.)  183  S.  W.  1113 ;  FrankUn  v. 
Railroad,  07  Mo.  App.  473,  71  S.  W.  540; 
Olasscoi^  T.  Swofford  Bros.  D.  6.  Co.,  106  Mo. 
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App.  667,  80  S.  W.  364;  McGInnls  v.  Hydrauf- 
Ic  Press.Brick  Co.,  261  Mo.  287, 169  S.  W.  30, 
L.  R.  A  1915F,  583. 

[4,  S]  If  the  master  furnishes  an  aroliiu>c^ 
with  two  safety  devices,  that  is,  a  doubly  se- 
cure appliance,  so  that,  if  one  of  such  de- 
vices is  out  of  OTder,  the  other  may  be  used 
to  do  the  master's  work  safely,  we  hold  that 
such  appliance  is  reasonably  safe,  although 
one  of  the  devices  Is  defective,  provided  the 
other  Is  in  working  condition.  There  was 
abundant  evidence  In  this  case,  given  by  lioth 
plaintiff's  and  defendant's  witnesses,  which 
tended  to  show  that  either  the  regular  shut- 
off  valve,  or,  in  case  it  was  out  of  order,  the 
needle  valve,  was  suitable,  and  could  be  used 
to  shut  off  the  oil  unless  it,  too,  was  out  of 
condition.  So  that  the  appliance  for  shut- 
ting off  the  oil  and  preventing  it  from  leak- 
ing Into  the  furnace  furnished  by  defend- 
ant was  reasonably  safe,  unless  both  the  reg- 
ular shut-off  valve  and  the  needle  valve  were 
out  of  condition.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  such  appli- 
ance was  not  reasonably  safe  before  defend- 
ant could  be  held  liable  for  plaintiff's  Injury. 
This  could  only  be  done  by  showing  that  both 
valves  were  clogged  by  the  impurities  left  in 
the  oil  by  reason  of  the  absence  of  the  strain- 
er, or  for  some  other  reason  could  not  be  used 
to  shut  off  the  oil.  i 

[8, 7]  The  plaintiff's  instruction  No.  1,. 
given  by  the  court  predicated  the  liability  of 
the  defendant  alone  upon  proof  of  the  ab- 
sence of  a  strainer  and  the  clogging  of  the 
shut-off  valve  thereby,  regardless  of  whether 
the  needle  valve  was  clogged  or  not,  or  could 
have  been  used  to  shut  off  the  oil  and  pre- 
vent the  plaintiff's  Injury.  In  this  there  was 
error.  Said  instruction  should  have  required 
the  jury  to  find  that  both  valves  were  out  of 
condition,  and  could  not  have  been  used  with 
due  care  to  shut  off  the  oil,  before  any  lia- 
bility would  attach  to  the  defendant  For 
the  same  reason  defendant's  instruction  No. 
6  should  have  been  given.  It  told  the  jury 
that  If  the  needle  valve  could  have  been  con- 
veniently and  safely  used  without  injury  td 
defendant's  servants  using  the  same  to  shut 
off  the  oil,  the  verdict  should  have  been  for 
defendant  This  error  of  the  court  was  not 
cured  by  the  giving  of  other  instructions  for 
the  defendant  to  tlie  effect  that  If  McVey 
negligently  failed  to  use  the  needle  valve,  the' 
plaintiff  could  not  recover.  It  was  negligent 
on  McVey's  part  not  to  use  It  If  It  could  have 
been  used  as  predicated  In  said  instruction 
No.  5. 

[8]  ly.  The  court  also  erred  In  refusing 
instruction  No.  7  asked  by  defendant,  which 
told  the  jury  that  If  said  needle  valve  was 
convenient  and  safe  for  defendant's  em- 
ployees to  tise,  and  that  it  would  effectually 
shut  off  the  flow  of  oil  In  the  furnace,  then 
it  was  wholly  Immaterial  whether  defend- 
ant's employees  used  said  valve  frequently 
or  Infrequently  in  the  conduct  of  defendant'i 
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business.  This  Instruction  was  correct 
Whether  said  valve  was  used  frequently  or 
not  for  shutting  off  the  oil  was  Immaterial ; 
the  material  question  was  whether  It  could 
have  been  used  so  at  the  time  of  plaintiff's 
Injury.  This  should  have  been  made  plain 
and  clear  to  the  Jury. 

V.  But  we  hold  that  defendant's  demurrer 
to  the  evidence  should  have  been  given.  We 
have  Just  ruled  that  the  appliance  for  shut- 
ting off  the  oil  was  reasonably  safe,  and  there 
was  no  actionable  negligence  on  the  part  of 
the  defendant,  unless  both  valves  were 
clogged,  or  could  not  be  used  for  shutting  off 
the  oil.  We  have  also  ruled  that  the  burden 
of  proving  the  delinquency  of  both  vaTves 
was  upon  the  plaintiff.  The  undisputed  evi- 
dence of  both  plaintiff  and  defendant  shows 
the  existence  of  both  valves,  and  thait  the  oil 
could  be  shut  off  with  either,  If  in  working 
condition.  If,  therefore,  there  was  no  sub- 
stantial evidence  offered  by  either  party, 
that  the  needle  valve  could  not  have  been 
tued,  plaintiff  has  failed  to  prove  one  of  the 
necessary  facts  to  sustain  bis  case.  There 
was  no  sudi  evidence  on  the  part  of  the  de- 
fendant 

[9]  But  learned  counsel  for  respondent 
strenuously  argue  that  there  was  such  evi- 
dence on  the  part  of  the  plaintiff,  and  there- 
fore it  was  for  the  Jury.  We  have  set  out 
the  evidence  on  this  subject  fully  in  our 
statement  of  the  case.  We  do  not  regard  the 
testimony  of  the  plaintiff  himself  as  of  any 
probative  value  on  this  point,  because,  what- 
ever he  said  In  hla  direct  examination  touch- 
ing the  matter,  was  shown  by  his  cross-exam- 
ination dther  to  be  a  mere  guess  on  his  part, 
or  based  on  hearsay,  and  that  he,  In  fact, 
knew  nothing  about  it.  Under  such  circum- 
stances, his  evidence  on  this  point  is  not  en- 
titled to  be  regarded  as  of  substantial  force. 
Oglesby  v.  Railroad,  177  Mo.  loc.  clt  296,  76 
S.  W.  623. 

[II]  Plaintiff's  witness  Ingersoll  expressly 
stated  that  he  used  the  needle  valve  occa- 
sionally to  shut  off  the  oil,  and  that  It  could 
be  used  for  that  purpose  if  the  shut-off  valve 
failed  to  work;  that,  by  reason  of  these  two 
valves,  there  was  a  double  precaution  agaiast 
leakage;  that  if  one  was  out  of  condition  the 
other  could  be  used  to  shut  off  the  oil  from 
the  furnace;  that  while  the  needle  valve  was 
usually  too  hot  to  handle  with  bare  hands — 
hotter  than  the  shut-off  valve — when  the  Are 
In  the  furnace  was  burning,  yet  even  then. 
In  case  of  necessity  (which,  according  to 
plaintiff,  existed  here),  something  could  be 
put  on  the  bands,  such  aw  rags,  with  which 
the  needle  valve  could  be  handled.  There  is 
no  evidence  that  on  this  occasion  when,  after 
the  flre  in  the  furnace  had  been  put  out,  and 
there  arose  a  necessity  for  using  the  needle 
valve,  It  was  too  hot  to  handle  with  ordinary 
care  or  Intelligence  on  the  part  of  the  oper- 
ator (which  would  Involve  the  use  of  an  old 
rag  or  waste  or  other  equivalent  protection 


for  the  hands,  if  necessary),  or  that  the 
needle  valve  was  in  any  manner  clogged  up 
or  defective,  so  that  it  could  not  have  been 
used  to  completely  shut  off  the  oil.  Plaintiff, 
therefore,  failed  to  make  out  a  case. 

[11]  VI.  The  same  result  Is  reached  from 
another  point  of  view.  McVey  and  the  plain- 
tiff were  fellow  servants.  They  worked  at 
the  same  place  under  the  observance  of  each 
other,  and  are  dearly  within  the  rule  making 
them  fellow  servants.  Card  t.  Eddy,  129  Mo. 
610,  28  S.  W.  9T9,  86  L.  R.  A.  806;  McCarty 
V.  Hotel  Co.,  144  Mo.  397,  46  S.  W.  172; 
Orattis  ▼.  Railway,  153  Mo.  380,  55  S.  W.  108, 
48  L.  R.  A.  399,  77  Am.  St  Rep.  721;  Jackson 
V.  Mining  Go.,  106  Mo.  App.  441,  80  S.  W. 
727. 

[12-14]  If  the  appliance  furnished  could 
with  due  care  on  McVey's  part,  have  been 
used  to  shut  off  the  oil,  It  was  reasonably 
safe  (Gratds  v.  Railroad,  153  Mo.  loc.  dt 
404,  65  S.  W.  108,  48  L.  R.  A.  399,  77  Am.  St 
Rep.  721),  and  piaintiff's  injury  was  the  re- 
sult of  his  fellow  servant's  negligence. 
Plaintiff  says  that  McVey  was  right  there 
talking  with  him  from  five  to  seven  minutes, 
and  allowed  the  oU  to  spurt  unhindered  Into 
the  hot  furnace  from  the  clogged-up  shut-off 
valve.  Plaintiff's  evidence  also  shows  that 
oftentimes,  when  the  shut-off  valve  was  so 
dogged,  it  could  be  deared  by  simply  strik- 
ing it  with  a  stick,  whid)  McVey  made  no 
effort  to  do.  It  was  MeVey's  duty  to  either 
clear  the  shut-off  valve,  if  it  was  leaking,  as 
stated  by  the  plaintiff.  If  It  could  be  done 
thus  easily,  or  shut  off  the  oil  by  using,  or  at 
least  attempting  to  use,  the  needle  valve, 
which  was  suitable  for  use  in  Just  sudi  «ner. 
gencies.  McVey  did  nothing  of  the  kind. 
While  it  Is  true  that  McVey  was  a  nigjit 
watchman,  he  was  also  in  charge  of  operat- 
ing the  furnace  for  about  an  hour  each  morn- 
ing, and  getting  it  heated  up  and  ready  for 
the  day  men,  who  came  to  work  at  7  o'dock. 
He  had  been  so  employed  for  some  time,  as 
shown  by  the  plaintilt's  evidence.  He  pre- 
sumably was  competent  to  disdiarge  the  du- 
ties Incumbent  upon  him.  There  is  no  diarge 
in  the  petition,  and  no  evidence,  that  he  was 
incompetent 

A  standard  author,  Labatt  says.  In  nis 
work  on  Master  and  Servant  (2d  Ed.)  vol.  4, 
(1533: 

"It  Is  well  settled  that  where  the  master  i^ng 
provided  an  adequate  and  readily  accessible 
stock  of  suitable  appliances  In  good  condition 
from  which  to  make  a  selection,  and  the  im- 
perfection of  an  instrumentality  selected  there- 
from was,  or  ought  to  have  been,  apparent  to 
the  servant  who  selected  it,  the  master  cannot 
be  held  responsible  for  injories  which  are  sus- 
tained by  the  use  of  that  Instnunentallty,  wheth- 
er the  aufferer  be  the  servant  himself,  who 
made  the  selection,  or  a  coemployee." 

Many  authorities  in  support  of  the  text  are 
cited  by  the  learned  author,  among  them 
Forbes  v.  Dunnavant,  198  Mo.  193,  95  S.  W. 
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984,  where  this  court  beld,  Lamm,  J.,  dettrer- 
Ing  the  opinl<m,  that  where  the  mastef  fur- 
nished the  Itunber  with  which  to  btiHd  a 
scaffold,  although  some  of  it  was  defecttTe^ 
yet  there  being  sufficient  good  lumber,  the 
use  of  defective  lumber  In  building  the  scaf- 
fold would  sot  be  attributed  to  the  master  as 
n^llgence,  where  one  of  the  servants  who 
helped  build  the  scaffold  was  afterwards  In- 
jured by  the  breaking  of  a  defective  board 
therein  selected  by  a  fellow  servant 

And  section  1534,  same  volume  of  lAbett, 
supported  by  many  authorltlea,  is  as  follows: 

"Another  kind  of  dereliction  of  duty,  wluch 
is  regarded  as  characteristic  of  a  gervant  and 
not  of  the  master.  Is  that  which  consists  of  the 
failure  of  a  fellow  'servant  to  make  nse  of 
suitable  appliances  furnished  by  the  master  for 
the  work  in  hand." 

We  regard  the  above  doctrine  as  sound 
law  and  applicable  to  this  case. 

[18-17]  VII.  There  Is  another  reason  why 
we  think  defendant's  demurrer  to  the  evi- 
dence should  have  been  allowed.  While  it  is 
true  a  servant  Is  not  chargeable  with  contrib- 
utory negligence,  as  a  matter  of  law,  unless 
the  danger  he  encounters  Is  glaring  and  ob- 
vious, yet  if  It  is  BO  glaring  and  obvious  that 
reasonable  men  could  not  differ  in  their  char- 
acterisation of  his  conduct  as  so  negligent 
tliat  a  prudent  servant  would  not  have  )>een 
guilty  thereof  It  is  the  duty  of  the  court  to 
declare  his  conduct  contributory  negligence 
as  a  matter  of  law.  A  machinist  of  plain- 
tiff's age  and  experience  in  the  operation  of 
such  dangerous  machinery  as  steam  thrash- 
ing machlTies  and  engines,  and  his  five  or  six 
months*  experience  around  this  furnace  and 
fertilizer  machinery,  where  he  admits  explo- 
sions, evoi  from  dust,  were  not  unusual, 
must  be  chargeable  with  knowing  that  an  ex- 
plosion was  very  likely  to  occur  from  oil 
leaking  Into  and  npoa  the  hot  bricks  of  such 
furnace  from  which  the  fire  had  just  been 
extinguished,  and  which  he  knew  was  con- 
nected with  a  manure  dryer,  where  there  was 
a  smoldering  fire.  To  watch  the  oil  leaking 
Into  such  a  hot  furnace,  for  from  five  to 
seven  minutes,  without  pirotestlng  to  any  one, 
and  then  calmly  ascend  to  the  top  of  the  fur- 
^  nace  and  stay  there  after  seeing  the  live  fire 
In  the  dryer,  was  nothing  short  of  courting 
death  and  taking  his  life  In  his  hands.  His 
conduct,  according  to  his  own  narrative  of 
the  events  leading  up  to  the  explosion,  was 
glaringly  and  obviously  the  grossest  of  n%- 
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Ugence,  and  bars  bis  recovery.  It  was  very 
like  pouring  coal  oil  onto  smoldering  osbea' 
to  start  a  fire  in  the  stove.  It  is  true,  plain- 
tiff says  he  did  not  know  It  was  dan^rous, 
but  he  is  chargeable  with  such  knowledge  of 
his  dangerous  surroundings  as  an  adult  of 
his  experience  and  of  ordinary  intelllgetiiM 
would  know. 

In  AIcOlhnlB  r.  Press  Brick  Co.,  261  Mo. 
loe  dt.  298,  16»  8.  W.  33,  I*  R.  A.  1918F, 
583,  this  court  made  the  following  pronounce- 
ment as  the  law  in  this  state: 

"  *  •  •  .  Negligence,  and  likewise  contribu- 
tory negligence,  may,  and  oftentimes  does,  con- 
sist as  well  in  failing  to  know  as  in  failing  to 
do;  for  says  liabatt:  *The  Juridical  theory  of 
imputed  knowledge,  which  is  applied  in  actions 
by  a  servant  against  his  employer,  la  simply 
this:  that  he  is  or  is  not  ciiargeable  with  a 
comprehension  of  the  conditions  which  caused 
his  injury,  and  of  the  risks  created  by  those 
conditions,  according  as  it  may  reasonably  be 
inferred  Uiat  those  conditions  or  those  risks 
woulS  or  would  not  have  been  comprehended 
by  a  person  of  ordinary  prudence,  whose  mental 
and  physical  capacities,  both  natural  and  ac- 
Quired,  and  opportunities  for  observing  the 
facts  indicative  of  danger,  were  the  same  as 
those  of  the  servant  himself.'  4  Labatt's  M.  Sc 
S.  8  1310;  Porter  v.  Hannibal  &  St  Joe  Rail- 
road Co.,  71  Mo.  1.  c.  77;  HoHenbeck  t.  Hail- 
road,  141  Mo.  97;  Mich&lds  v.  Plate-GIask  Co., 
126  Mo.  L  c  64.    •    •    • 

"Commenting  upon  the  entire  trend  and  scope 
of  the  hundreds  of  cases  cited  by  Um  on  this 
point  the  above  distinguished  author  says: 
'It  will  be  seen  that  the  general  effect  of  these 
cases  is  that  an  adult  servant  of  ordinary  in- 
telligence is  presamed  to  have  been  capable  of 
ascertaining  every  fact  which  coold  have  been 
apprehended  by  the  senses  of  a  person  having 
the  same  opportunities  aa  he  had  for  exercising 
those  senses  in  relation  to  the  dangerous  condi- 
tions which  cansed  the  injury.'  4  Labatt's 
Master  &  Servant,  {  ISIS,  and  numerous  cases 
cited." 

We  therefore  hold  that  plaintiff  was  guilty 
of  such  CMitrlbutory  negligence,  as  a  matter 
of  law,  as  bars  his  recovery. 

The  Judgmoit  of  the  circuit  court  is  re- 
versed. 

BROWN,  a,  ooaeara.  RAGLAND,  C,  not 
sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
SMALL,  C,  Is  adopted  as  the  opinion  of  ttie 
court.  All  concur,  except  JAMES  T.  BLAIR, 
J.,  who  dissents. 
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CORN  V.  KANSAS  CITY,  C.  C  &  ST.  J.  RY. 
CO.     (No.  21697.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  30,  102a    Rehearins  Denied  Iifarch  S, 

1921.) 

1.  StrMt  railroads  <3=>l  17(24)— Automobile 
passenger's  contributory  negligence  held  tor 
Jury. 

In  an  action  for  injuries  received  by  a  pas- 
senger in  rear  seat  of  automobile  driven  by 
ber  husband  when  It  collided  with  a  street 
car  at  a  street  intersection,  whetb.er  plaintiff 
was  gnilty  of  contribatory  neglicenee  Md  for 
the  jury. 

2.  Negligence  <3=»93(2)— Husband's  negligence 
In  driving  not  imputable  to  wife. 

Where  plaintiff  and  her  husband  went  in 
an  automobile!  to  a  depot,  to  get  their  daugh- 
ter, they  were  not  engaged  in  a  joint  enter- 
prise, and  bis  negligence  in  driving  the  car,  if 
any,  was  not  imputable  to  plaintiff  so  as  to 
prevent  recovery  for  negligence  of  operators  of 
an  interurban  car  at  street  intersection. 

8.  Street  railroads  <8=>I02(2)— Automobile 
gaest  net  negligent  in  not  warning  driver 
unless  warning  would  have  avoided  accident. 

Failure  of  a  wife  riding  as  guest  in  auto- 
mobile driven  by  hu8l>and  to  warn  him  of  the 
approach  on  an  intersecting  street  of  an  in- 
terurban ear  would  not  prevent  recovery  by 
her  for  injuries  received  in  a  collision  witli  such 
car,  unless  such  warning  would  have  avoided 
the  accident,  and  a  requested  instruction  not 
so  stating  was  properly  refused. 

4.  Street  railroads  i8=>i02(2)— Contributory 
aegllgattoe  of  guest  In  automobile  no  defense 
unless  cause  ef  injury. 

A  requested  instruction  by  defendant, 
whose  interurban  car  collided  with  the  auto- 
mobile in  wiiich  plaintiff  r/as  riding  as  the 
guest  of  her  husband,  which  stated  that  the 
verdict  must  be  in  favor  of  defendant  if  she 
failed  to  look  or  listen  when  approaching  the 
intersection  where  the  collision  occurred,  held 
properly  refused  because  it  did  not  require  the 
negligence  of  plaintiff  in  failing  to  look  or  lis- 
ten to  cause  or  contribute  to  the  injuries  re- 
ceived by  her.      . 

5.  Street  railroads  C=>99(I4)— Contributory 
negligence  of  automobile  guest  In  failing  to 
protest  dependent  on  knowledge. 

A  requested  instruction  by  defendant,  whose 
interurban  car  collided  with  an  automobile  in 
which  plaintiff  was  riding  as  the  guest  of  her 
husband,  held  properly  refused  because  it  de- 
barred plaintiff  from  recovering  if  she  failed 
to  protest  whether  she  knew  or  did  not  know 
ber  husband  could  not  stop  in  time  to  avoid 
a  collision  under  the  facts  and  circumstances 
predicated  in  the  instruction,  or  whether  she 
knew  or  did  not  know  of  such  facts  and  cir- 
cumstances. 

8.  Street  railroads  (3=s»98(2)— Guest  In  automo- 
bile not  required  by  statute  to  exercise  high- 
est degree  of  care. 
A  wife  as  guest  in  her  husband's  automobile 

ia  not  required  to  exercise  the  highest  degree 


of  care,  and  court  did  not  err,  in  ilot  requiring 
her  to  exercise  the  highest  degree  of  care  in 
Its  instructions  in  an  acUoA  by  her  for  per- 
sonal injuries  received  in  a  collision  between 
the  automobile  and  an  interurban  car  at  a 
street  intersection;  the  Motor  Act  of  1911 
in  this  respect  applying  only  to  persons  own- 
ing, operating,  or  controlling  machines  (Acts 
1911,  f  12,  p.  830). 

7.  Damages  (8=>  1 32(7)— $10,000  for  Injuries  to 
hip,  back,  and  nervous  ayttem  excessive^  and 
reduced  to  $7,500. 
A  verdict  for  $16,000  to  a  married  woman 
for  injuries  to  hip,  bads,  diest,  knee,  and  nerv- 
ous system  and  a  fractured  rib,  reduced  by  trial 
court  to  $10,000,  had  excessive,  and  further 
reduced  to  $7,500. 

Appeal  from  Circuit  Court,  Bncbanan 
County;    L.  A,  Vories,  Judge. 

Action  by  Arra  Com  against  the  Kansas 
City,  Clay  County  &  St  Joseph  Railway  Com- 
Wny.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed  on  condition  of  re- 
mittitur. 

John  B.  Dolman  and  Sam  Wilcox,  both  of 
St.  Joseph,  for  appellant. 

Grover  C,  Sparks,  of  Savannah,  and  Davall 
&  Boyd,  of  St.  Joseph,  for  respondent. 

SMAUj,  C.  I.  Personal  Injury  suit  arising 
from  collision  between  an  automobile  Id 
which  plaintiff  was  riding  and  one  of  defend- 
ant's Interurban  cars  at  the  Intersectlcm  of 
Fourth  and  Francis  streets  In  the  city  of  St. 
Joseph. 

The  accident  happened  on  July  8,  1917,  In 
the  daytime.  The  plaintiff  and  her  husband. 
I.  O.  Com,  resided  at  Nodaway,  some  15 
miles  north  of  St.  Joseph.  On  the  day  of  the 
accident,  the  plaintiff,  her  husband,  and  her 
daughter,  Mrs.  Norris,  drove  in  an  antomo- 
bUe  from  their  home  to  the  Union  Station, 
St  Joseph,  to  meet  another  daughter,  Mrs. 
Ebersole,  who  was  to  arrive  there  from  Colo- 
rado. The  automobile  belonged  to  the  hus- 
band. In  leaving  the  station  and  driving 
north  on  Fourth  street  until  they  reached 
Francis  street  and  until  the  accident  occur- 
red, Mr.  Corn  sat  In  the  front  seat  at.  the 
wheel  and  drove  the  car.  During  all  this 
time  the  three  women  sat  in  the  rear  seat, 
Mrs.  Com  In  the  middle,  holding  her  six 
weeks  old  granddaughter,  the  child  of  Mrs. 
Norris. 

Fourth  street  runs  north  and  south,  and 
Francis  street  east  and  west  Both  are  mndt 
traveled.  Francis  street  for  a  block  east  of 
Fourth  street  is  practically  level,  having  a 
grade  of  not  over  1  per  cent  It  is  50  feet 
wide  between  the  property  lines  and  29  feet 
from  curb  to  curb.  For  a  block  south  of 
Francis  street  Fourth  street  has  an  ascend- 
ing grade  going  north  of  7.23  per  cent  At 
Francis  street  Fourth  street  18,66  feet  and 
10  inches  wide  between  the  property  lines. 


«=9For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  I-ndez* 
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automobile  was  being  driven  by  her  husband 
about  8  miles  an  hour  In  the  center  of  Fourth 
street  as  It  approached  Francis  street,  and 
before  reacbln;  the  Intersection  he  sounded 
the  automobile  horn.  When  the  front  end  of 
the  automobile  was  6  or  6  feet  south  of  the 
defoidant's  tracks,  which  ran  east  and  west 
In  ttie  crater  of  Francis  street,  Mr.  Com  snd- 
denly  swerved  the  automobile  to  the  west,  In 
an  attempt  to  go  west  on  Francis  street  and 
avoid  a  collision  with  defendant's  Interurban 
electric  car,  which  was  approaching  from  the 
east  and  going  west  on  said  tracks  in  Francis 
street  In  making  said  turn,  the  automobile 
got  on  the  tracks  on  which  the  electric  car 
was  running  and  was  struck  by  said  electric 
car  about  the  right  rear  wheel  and  fender 
and  thrown  across  Francis  street  and  set  up- 
on the  sidewalk  at  the  northeast  comer  of 
Fourth  and  Francis  streets,  the  front  end 
headed  east  or  southeast.  The  headlight  of 
the  automobile  by  the  Impact  was  torn  looee 
and  fell  npon  theiplaintlff.  The  rear  wheels 
of  th6  automobiles  were  crushed  and  broken, 
the  right  fender  driven  In,  and  a  dent  was 
made  In  the  right  side  of  the  body. 

Plaintiff's  evidence  further  tended  to  show 
tbat  the  electric  car  weighed  42  tons,  and  a;>- 
proacbed  Fourth  street  at  the  rate  of  from 
20  to  26  miles  her  hour,  without  sounding 
any  gong  or  warning  of  its  approach  until 
the  instant  of  the  colIlBion,  and  the  motor- 
man  had  bis  head  turned  towards  the  north 
at  the  time  the  front  end  of  his  car  was  on 
the  east  property  line  of  Fourth  street.  Or- 
dinances of  St.  Joseph  were  Introduced  In 
evidence  requiring  the  operators  of  such  elec- 
tric cars  at  such  time  and  place  to  run  them 
at  not  over  10  miles  per  hour,  to  ring  a  gong 
In  qnlck  succession  on  atH>roach^S  snch 
street  crossing,  and  to  keep  a  vigilant  watch 
for  all  vehicles  either  on  or  running  towards 
the  car  tracks. 

When  the  electric  car  stopped,  after  the 
coiKsion,  which  occurred  near  the  center  of 
Fourth  street.  Its  fnmt  end  \vaB  west  of  the 
west  line  of  Fourth  street  From  a  point  12 
feet  and  7  Inches  east  of  the  east  property 
line  of  Fourth  street  and  In  the  center  of  the 
car  track  an  automobile  could  be  seen  on 
Fourth  street  60  feet  south  of  the  south  line 
of  Francis  street.  From  a  point  6  feet  east 
of  the  east  property  line  of  Fourth  street,  in 
the  center  of  the  car  track,  one  could  see  a 
block  south  on  Fourth  street 

For  11  or  12  years  before  the  accident 
plaintiff  had  ridden  In  an  automobile  driven 
by  her  hasband.  She  knew  him  to  be  a  care- 
ful driver  and  had  every  confidence  in  him ; 
yet  she  was  always  watching  and  listening, 
not  only  for  her  own  safety,  but  that  of 
others  as  well. 

As  to  her  knowledge  and  conduct  relating 
to  the  accident,  plalntlCt  testified  as  follows: 
Did  not  ootiqe  whether  husband- made  effort 


tracks.  First  saw  electric  car  when  front 
end  about  even  with  building  line  on  east 
side  of  Fourth  street  Was  afraid  then 
there  would  be  a  collision.  The  motorman's 
head  was  turned,  and  she  did  not  see  how  a 
collision  could  be  avoided.  She  said  nothing 
to  her  hnsband.  She  listened  for  the  alarm 
as  they  came  towards  Francis  street.  She 
looked  ahead  and  then  west  'Did  not  notice. 
speed  Increased  in  going  up  Fourth  street 
hill  to  Francis  street  Said  nothing  to  her 
husband  then.  When  they  reached  the  car 
trades  husband  £urned  west  to  get  out  of  the 
way  of  the  electric  car.  The  way  she  under- 
stood It  he  was  so  Cloee  to  the  track  tbat  he 
made  the  turn,  and  that  threw  him  on  the 
track,  and  when  the  Interurban  struck  them 
It  threw  them  across  the  track.  It  struck 
rear  end  of  automobile  while  It  was  on  the 
track  and  before  they  could  get  off.  She  was 
familiar  with  Fourth  street  Knew  the  rail- 
way track  was  on  Francis  street  and  that  It 
wonld  be  necessary  for  them,  to  cross  It  Did 
not  know  which  way  the  cars  ran.  Did  not 
look  east  until  the  last  look,  when  It  was 
too  late.  She  was  not  driving  and  could  not 
see  the  electric  car  until  it  was  close  to  them. 
If  she  had  been  driving,  perhaps,  she  could 
have  seen  the  car  sooner. 

"Q.  Mrs.  Com,  if  your  car  had  attempted  to 
turn  west  on  Francis  street  after  yon,  sitting 
in  your  automobile,  reached  a  point  past  the 
comer  of  the  building,  where  you  had  a  dear 
view  of  the  interurban  car  coming  from  the 
east,  going  at  the  rate  of  speed  yon  say  you 
were  going,  you  could  have  tamed  with  per- 
fect safety  at  that  point?  A.  I  sappose  I 
could  if  I  had  seen  the  car." 

She  relied  on  husband's  ability  to  carry 
her  over,  dangerous  places.  She  took  no  pre- 
caution, only  It  was  natural  for  her  to  watch 
and  listen  for  alarms.  In  this  case  she  re- 
lied impllclty  on  her  husband.  "I  didn't  see 
danger  In  time.  If  I  had  been  driving,  I 
could  have  stopped  it"  She  was  watching, 
too,  looked  to  the  west,  and  when  she  looked 
to  the  east  it  was  close,  too  late.  To  a  cer- 
tain extent  she  relied  on  husband.  He  was 
driving  the  car.  She  looked  and  listened  for 
the  alarm.  She  thought  that  If  there  was  a 
car  coming  she  would  have  heard  the  alarm. 
She  looked  nortb  and  west  before  she  looked 
east;  did  not  know  why.  It  was  too  dose  to 
avoid  a  collision  when  she  looked  east  A 
little  farther  back  when  she  looked  west 

As  to  plaintiff's  Injuries,  she  testified: 

"From  Dr.  Ballard's  office  I  was  taken  .to 
the  Ensworth  Hospital.  I  was  there  12  days, 
I  think.  I  suffered  pain,  suffer  pain  yet  con- 
tinually, in  different  ways.  I  suffer  in  my 
back  and  hip  and  chest  and  the  nervousneBS  is 
bad;  seems  like  I  don't  rest  from  it  at  all. 
My  knee  is  not  lame,  but  sometimes  my  hip  or 
back  will  give  way  with  me,  and  I  will  strike 
it  with  my  other  knee,  and  it  is  painful;  walk- 
ing, going  up  steps,  or  anything  like  that  it 
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{>otIi«ra  me.  It  Is  discdlored;  the  Teina  or 
arteries  are  enlarged.  A  place  about  two  inch- 
es in  length,  I  think,  on  the  ioside  of  the  knee 
is  discolored.  During  the  time  I  was  in  the 
hospital  I  was  not  able  to  tarn  myself  in 
bed.  I  suffered  a  great  deal  of  pain.  I  was  in 
constant  pain  while  at  the  hospital.  I  slept 
some;  yes;  didn't  sleep  soundly.  At  the  end 
of  12  days  I  was  taken  in  the  ambulance  to  the 
Francis  Street  station,  put  on  a  cot,  and  taken 
.  in  the  baggage  car  to  the  depot  at  Nodaway, 
and  from  there  was  carried  to  the  house  on  the 
cot.  I  was  then  confined  to  my  bed;  four 
weeks  from  the  time  I  was  hurt  I  was  helped 
in  a  chair;  I  sat  np  in  bed  with  a  prop  to  my 
back  before  that,  but  that  was  the  first  time  I 
was  put  in  a  chair,  about  four  weeks  from  the 
time  of  the  accident.  I  don't  know  as  I  could 
say  exa;ctlT  how  long  it  was  before  I  could 
walk  around  unsupported.  It  was  a  long  time. 
I  walked  with  crutches  for  some  time  before  I 
could  get  around.  I  don't  know  as  I  could 
state  exactly  how  long  I  did  use  those  crutch- 
es; three  or  four  weeks.  My  hip  has  not  en- 
tirely recovered.  It  aches;  there  is  a  continu- 
ous ache  in  my  hip  and  back.  The  injuries  to 
my  hip  and  back  bother  me  a  great  deal,  a 
pain  or  ache  in  my  back,  and  lots  of  times  at 
night  it  wakes  me  up,  continuous  ache  in  my 
back  and  hip;  if  I  have  some  one  help  me  to 
put  hot  water  bottles  to  the  parts  that  hurt,  I 
sometimes  get  easier  in  a  short  time  and  get 
back  to  sleep.  I  can  stoop,  but,  if  I  stay  in  a 
stooping  pogitim  a  few  moments,  it  is  almost 
impossible  for  me  to  raise  myself  up;  seems 
to  stiffen  me  or  bother  me  in  raising.  .  I  can't 
explain  how,  but  it  has  affected  my  back  in 
raising  up  that  way;  seems  to  be  weak  through 
my  back  and  hips.  The  injury  to  my  chest  is 
painful  to  pressure,  and  if  I  take  a  little  cold 
it  bothers  me  a  good  deal;  it  is  painful,  or  if 
I  have  the  least  cough  or  anything  that  way 
it  bothers  me  in  that  chest  or  in  that  part.  If 
I  breathe  deep  I  notice  the  pain,  but  unless  I 
do  I  don't  notice  it  so  much  in  breathing.  My 
nervous  system  since  the  injury  has  been  very 
bad;  seems  like  I  can't  get  my  mind  on  any 
fixed  thing  and  accomplish  anything.  Take  it 
from  my  Sunday  School  lesson.  I  was  teach- 
er of  the  Bible  class,  and  I  have  never  taught 
but  one  Sunday  since.  I  get  my  books  and  try 
to  study,  but  it  seems  like  my  mind  won't  stay 
on  the  work.  I  think  I  have  got  it  and  it  is 
gone;  I  can't  bring  back  to  memory  the  things 
I  try  to  study  or  remember  in  that  way.  Be- 
fore I  was  injured  my  general  health  was  very 
good.  My  health  was  good.  My  nervous  sys- 
tem before  the  injury  did  not  bother  me  to 
speak  of  at  all.  I  was  able  to  sit  up  in  a 
chair  by  being  helped  up  before  I  was  able  to 
turn  myself  in  bed.  It  was  two  weeks  or  a 
little  more  before  I  sat  up  in  the  chair,  more 
than  two  weeks  after  I  went  home." 

Dr.  W.  T.  Elam  testified  for  plaintiff: 

"I  am  a  physician  and  surgeon.  Have  been 
practicing  my  profession  in  St.  Joseph  nearly 
28  years.  I  have  known  the  plaintiff  10  or  15 
years.  I  was  called  to  treat  her  professional- 
ly about  the  8th  day  of  last  July  for  injuries 
which  she  had  received  when  an  interurbon  car 
collided  with  an  automobile  in  which  she  was 
riding.  I  saw  her  first  at  Dr.  Ballard's  office 
in  this  city.  I  understand  Dr.  Ballard  is  sur- 
geon for  the  Kansas  City,  Clay  County  &  St. 


Joseph  Baflway  Company.  I  did  not  elicit  111* 
condition  of  Mrs.  Corn  at  Dr.  Ballard's  office. 
She  was  pretty  badly  shocked,  in  a  nervous 
way,  pretty  badly  disturbed,  in  considerable 
pain,  couldn't  move  her  around;  sent  her  to 
the  hospital  and  there  made  ar  more  thoroagb 
examination;  could  not  say  that  I  found  any- 
thing particular  at  thst  time;  she  was  suffer^ 
Ing  too  much  to  admit  of  manipnlation  or  ex- 
amination. I  later  made  a  thorough  examina- 
tion. That  examination  disclosed  that  she  had 
a  badly  sprained  right  hip  joint  and  that  she 
was  badly  bruised  in  the  right  side  of  the  tho- 
rax and  shoulder,  and  that  her  back,  the  heavy 
muscles  of  her  back,  were  wrenched  and  bruis- 
ed. She  also  had  a  fracture  of  the  fourth  rib 
at  its  juncture  with  the  sternum,  in  front  here. 
That,  however,  I  did  not  elicit  at  that  time; 
we  did  not  know  that  at  the  time;  it  bad  been 
broken  and  the  fragment  had  adjusted  itself, 
so  that  I  did  not  know  that  at  that  particular 
time.  I  ascertained  that  fact  a  short  time 
ago.  I  am  not  positive  how  long  Mrs.  Com 
was  kept  at  the  hospital,  but  it  seems  to  me 
she  was  there  about  16  days,  but  she  went 
home  then  before  I  wanted  her  to ;  she  was  anx- 
ious to  get  home.  She  wm  not  able  to  walk 
i^hen  she  went  home.  I  think  they  took  her  on 
the  train.  I  did  not  go  to  her  home  to  see  her, 
but  I  have  seen  her  three  or  four  or  five  times 
since  she  was  taken  home.  I  saw  her  and 
examined  her,  I  think,  along  abont  the  middle 
or  latter  part  of  last  week;  I  cannot  recall  the 
day.  She  is  still  suffering,  of  course,  from 
the  bruise,  suffering  from  the  sprain  of  the 
back  and  over  the  hip,  and  is  also  suffering 
from  pleuritic  adhesions  occurring  from  in- 
flammation in  the  pleura  and  lungs  as  a  re- 
sult of  that  fracture  and  bruise  in  the  right 
side  of  the  thorax,  and  is  in  a  very  highly 
nervous  state,  highly  so.  I  recall  now  that 
she  had  an  injury  to  one  of  her  knees  on  the 
inside.  It  was  wrenched,  and  the  lateral  liga- 
ment torn,  if  I  remember  right.  I  don't  re- 
call that  I  noticed  that  the  last  time  I  examined 
her.  As  to  whether  or  not  Mrs.  Corn's  inju- 
ries are  permanent,  I  can't  absolutely  state, 
because  in  one  instance  it  might  be  that  with 
a  person  who  was  not  nervous  it  would  not  be 
permanent,  while  with  another  person  it  might; 
you  can't  tell;  time  alone  will  teM.  I  could 
not  state  approximately  how  long  it  will  take 
her  to  recover  if  she  does  recover.  I  think 
the  worst  feature  of  her  injuries  as  I  ascer- 
tained the  last  time  I  examined  her  was  her 
nervous  condition.  I  had  been  Mrs.  Corn's 
physidan  prior  to  the  time  she  was  injured. 
I  think  in  the  last  10  or  12  years,  or  probably 
15,  I  have  been  consulted  by  her  occasionally, 
operated  upon  her  at  one  time.  I  think  the 
last  time  she  was  in  my  office  prior  to  her  in- 
juries she  did  not  consult  me  for  herself.  ,  I 
cannot  estimate  the  length  of  time  that  was  lie- 
fore  she  was  injured.  Her  general  appearance 
at  that  time  was  good.  I  should  sooner  think 
the  twist  she  got  as  a  result  of  the  collision 
might  cause  the  sprain  in  the  back;  rather 
think  if  the  headlight  struck  her  any  place  it 
struck  her  in  front  and  broke  that  rib;  don't 
know  how  it  could  have  been  broken  other- 
wise. The  broken  rib  has  united  now;  it  did 
not  show  up  as  well  as  it  would  have  had  the 
X-ray  been  taken  earliet. .  It  has  united  and  a 
callous  has  formed  which  is  not  yet  entirely 
absorbed.     There  is  a  good  part  of  it  thera 
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7et,  bat  that  makes  the  rib  stronger.  The  oth- 
er injuries  I  foond  were  bruises  and  sprains. 
That  and  the  results  that  ensued— pneunaonia; 
she  had  pnenmonia  following  it.  She  had 
pneamonia  right  away,  coughing,  spitting  blood. 
That  does  not  come  with  a  broken  rib  unless 
there  is  a  cmshing  injury  to  the  lung  or  to  the 
fascia  of  the  pleura  in  connection  with  it.  She 
had  a  mn  of  temperature;  she  bad  real  pneumo- 
nia while  she  was  in  the  hospital.  She  was  eon- 
TsJescent  <KiIy  when  she  left.  It  is  not  always 
true  when  you  discharge  a  patient  that  they 
have  recovered  from  the  ill  effects.  The  last 
time  I  saw  her  was  in  my  office  6  or  8  weeks, 
I  think  after  she  went  home.  She  had  not 
fully  recovered  at  that  time.  She  has  not  fully 
recovered  yet.  Xo;  there  are  still  changes  In 
the  lungs  she  probably  never  will  recover  from; 
not  sure  about  that  The  worst  that  I  can  see 
about  her  sow  iathe  nervouaBesa." 

Defendant's  evidence  tended  to  show  tliat 
the  automobile  was  going  30  to  60  miles  an 
hour.  The  electric  car  traveling  slowly.  The 
bell  was  ringing  continuously  for  a  block  be- 
fore the  accident  happened,  and  the  electric 
car  stopped  as  soon  as  possible  after  coming 
in  view  of  the  plaintiff. 

The  court  refused  a  demurrer  to  plalntlfl's 
testimony  requested  by  the  defendant. 

The  court  gave  the  following  InstructloQS 
for  defendant: 

"(1)  The  court  Instructs  the  Jury  that,  If 
you  &)d  from  the  evidence  that  plaintiff  saw 
the  car  of  defendant  approaching  the  crossing 
when  she  was  within  16  or  20  feet  of  the 
track  situated  in  said  crossing,  and  that  her 
husband  attempted  to  cross  the  track  in  front 
of  said  car  in  such  dose  proximity  thereto  as 
to  make  the  danger  imminent,  and  plaintiff  was 
aware  of  such  facts,  and  made  no  effort  to 
warn  the  driver  to  stop  or  slacken  the  speed 
of  ^aid  automobile  so  as  to  avoid  the  accident, 
and  that  mofc  ieaminii  wotM  have  avoided  the 
accident,  then  your  verdict  should  be  for  de- 
fendant. 

"(2)  The  court  instructs  you  that,  if  you  find 
from  the  evidence  that  plaintiff  saw  the  car  of 
defendant  approaching  the  crossing  when  she 
was  within  15  or  20  feet  of  the  track,  situated 
in  said  crossing,  and  that  her  husband  at- 
tempted to  cross  the  track  in  front  of  said  car 
in  such  close  proximity  thereto  as  to  make 
the  danger  of  ccdlision  imminent,  and  plaintiff 
was  aware  of  such  facts  and  made  no  effort  to 
warn  the  driver  to  stop  or  slacken  the  speed 
of  said  automobile  so  as  to  avoid  the  accident, 
and  such  warning,  if  given,  would  have  avoid- 
ed the  accident,  then  your  verdict  should  be 
for  defendant.  And  this  is  true  even  though 
you  may  find  that  defendant  operated  its  car 
in  a  negligent  manner  and  failed  to  observe 
said  ordinance. 

"(3)  The  court  instructs  you  tliat  plaintiff 
had  no  rigjit  to  rely  solely  upon  any  duty  or 
obligation  which  may  have  rested  upon  the  de- 
fendant to  warn  plaintiff  of  danger  or  to  pre- 
vent injuring  her.  The  railroad  tracks  which 
she  was  attempting  to  cross  were  themselves 
a  signal  of  danger  and  of  warning  to  her,  and 
it  was  her  duty  to  exercise  ordinary  care  to 
look  and  listen  for  approaching  trains  and 
prevent  being  struck  by  them,  regardless  of 
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whether  or  net  the  defendast  was  running  its 
train  in  violation  of  said  ordinances,  and  if  yoa 
find  from  the  evidence  that  plaintiff  failed  to 
exercise  sudt  care,  to  both  look  and  listeu, 
and  by  such  failure  she  directly  contributed  in 
any  degree  whatever  to  the  injury  coffiidained 
of,  then  your  verdict  shall  be  for  defend- 
ant    ••     • 

"(&)  The  court  instructs  the  jury  that  if 
it  believes  from  the  evidence  that  plaintiff 
was  riding  in  an  automobile  operated  while 
approaching  said  crossing  at  a  rate  of  speed 
in  excess  of  12  miles  an  hour,  then  such  rate 
of  speed  was  in  violation  ot  an  ordinance  of 
the  city  of  8t  Joseph,  and,  if  you  find  that 
such  rate  of  speed  contributed  directiy  to  said 
accident  ti>en  your  rerdict  shall  be  for  de- 
fendant 

"(7)  The  court  instructs  the  jury  tliat  al- 
though the  plaintiff  was  not  the  driver  of  the 
automobile,  nevertheless  under  the  circum- 
stances she  had  no  right  to  rely  implidtiy  for 
her  safety  upon  the  care  and  prudence  of 
her  husband  the  driver,  but  it  was  her  duty,  if 
yota  believe  from  the  evidence  the  driver  of 
the  automobile  was  approaching  said  crossing 
at  a  careless  rate  of  speed,  to  attempt  to  have 
him  check  his  speed  to  a  safe  rate,  and  if  the 
jury  find  from  the  evidence  that  under  the  cir- 
cumstances said  automobile  was  approaching 
defendant's  tracks  at  a  careless  rate  of  speed, 
and  that  plaintiff,  situated  as  she  was,  made 
no  effort  to  have  said  speed  diminished,  anu 
that  sud>  action  of  the  plaintiff  contributed 
directiy  to  said  collision  and  her  injuries,  then 
your  verdict  must  be  for  defendant  mi  said 
cause  of  action." 

The  court  refused  to  give  Instmctlmi  A 
asked  by  defendant  This  was  In  the  same 
words  as  instruction  No.  1,  given  for  defend- 
ant, except  the  words  Italicized  were  omitted. 
Refused  instructions  tat  defendant  F,  G,  and 
H  are  as  follows : 

"(F)  Tou  are  instructed  that  defendant  was 
not  the  insurer  of  the  life  or  safety  of  the 
plaintiff  while  she  was  endeavoring  to  cross  or 
travel  on  or  near  the  tracks  of  defendant,  as 
described  in  evidence,  and  that  it  was  plalntiiTs 
duty  to  exercise  ordinary  care  to  look  out  for 
her  own  safety,  and  that  it  was  her  duty  to 
look  and  listen  for  an  approaching  train  be- 
fore attempting  to  pass  over  defendant's  track,, 
and  if  you  find  that  by  looking  she  could  have 
seen  the  approaching  train,  or  by  listening  she 
could  have  heard  the  same,  and  that  she  failed 
to  look  or  listen,  then  she  was  guilty  of  negli- 
gence and  cannot  recover  any  sum  for  the  in- 
juries sustained  by  her,  and  your  verdict  must 
he  in  favor  of  the  defendant 

"(G)  The  court  instructs  yon  that  it  was  not 
only  the  duty  of  plaintiff  o^  approaching  said 
crossing  to  listen  for  approaching  cars,  but 
that  it  was  her  duty  to  look  for  the  same;  and 
if  you  believe  from  the  evidence  that  the  view 
on  approaching  said  crossing  was  obstructed 
by  buildings,  and  plaintiff's  husband  was  ap- 
proaching, without  protest  from  plaintiff,  said 
crossing  at  such  rate  of  speed  that  he  could 
not  stop  the  same  in  time  to  avoid  a  collision 
after  he  reached  a  point  when  cars  approach- 
ing could  be  seen,  then  your,  verdict  shall  b« 
for  defendant 
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"(H)  The  coart  faiatructa  the  jary  that,  if 
you  find  from  the  evidence  that  plaintiff  saw 
the  car  of  defendant  approaching  when  her  an- 
tomobile  was  within  15  or  20  feet  of  defend- 
ant's track  and  wa#  aware  of  the  danger  of 
attempting  to  cross  the  defendant's  track 
ahead  pt  said  ear  and  made  no  effort  to  warn 
the  driver  of  said  automobile  to  stop  or  slack- 
en its  speed,  then  -she  is  not  entitled  to  re- 
cover upon  Uie  cause  of  action  set  out  in  her 
petition,  and  your  verdict  will  be  for  the  de- 
fendant upon  the  cause  of  action  therein  al- 
leged, notwithstanding  yon  should  find  from 
the  evidence  that  the  agents  of  the  defendant 
in  charge  of  its  car  may  iiave  been  guilty  of 
negligence  in  the  operation  thereof." 

The  Jury  returned  a  verdict  for  plaintiff 
for  $16,000,  which  the  court  reduced  to  IIO,.- 
000,  and  entered  judgment  thereon  for  plain- 
tiff. 

After  vainly  moving  for  a  new  trial,  de- 
fendant appealed  to  this  court. 

[1]  II.  It  is  vigorously  contended  by  de- 
fendant that  plaintiff  by  her  own  conduct  was 
guilty  of  contributory  negligence  as  a  mat^ 
ter  of  law,  and  therefore  Its  demurrer  to 
plaintiff's  evidence  should  have  been  given. 
We  have  set  out  in  extenso  the  plaintiff's  tesi- 
tlmony  touching  that  question.  How  a  grand- 
mother holding  a  six  weeks  old  baby  in  her 
anus,  sitting  between  two  other  women  In 
the  rear  seat  of  an  automobile,  owned  and 
being  oi>erated  and  driven  by  her  husband, 
who  had  been  driving  a  car  for  10  or  12 
years,  and  who  she  thought  was  a  perfectly 
capable  driver,  as  a  matter  of  law,  was  guil- 
ty of  contributory  negligence,  under  the  cir- 
cumstances shown  by  plaintiff's  testimony 
in  the  case,  we  caimot  understand.  The  au- 
thorities are  all  against  the  proposition.  De- 
fendant's demurrer  to  the  evidence,  therefore, 
was  properly  overruled. 

12]  Til.  The  argument  that  she  and  her 
husband  were  engaged  in  a  Joint  enterprise 
in  going  to  get  their  daughter  at  the  Union 
Station,  and  therefore  his  negligence  in  driv- 
ing the  car,  if  any,  .was  attributable  to  her, 
is  untenable.  If  this  were  the  law,  every 
time  a  man  took  his  family  out  driving  In 
his  car,  he  doing  the  driving,  for  their  mu- 
tual pleasure,  there  would  be  such  a  Joint 
enterprise  as  to  make  the  husband  the  agent 
of  every  member  of  the  family,  and  make  his 
negligence  imputable  to  them.  None  of  the 
authorities  cited  by  defendant  sustain  its 
contention  on  this  point. 

In  the  principal  case  relied  on  by  appel- 
lant, Tannehill  v.  K.  C,  0.  &  S.  Ry.  Co.,  279 
Mo.  158,  213  S.  W.  818  (by  Division  2,  of  this 
court),  two  partners  were  using  the  automo- 
bile, which  was  Jointly  owned  by  them,  <m  a 
business  trip  in  which  both  were  interested 
as  partners.  One  was  driving  and  the  other 
injured.  It  is  dear  that  case  can  liaye  no 
bearing  upon  this.  But  in  that  case  (279  Mo. 
170,  213  S.  W.  822)  the  general  rule  is  stated 
to  be  that  "a  mere  guest  or.  ♦  *  *  passenger 
who  is  riding  in  the  machine,-but  .who  has 


no  authority  either  over  the  macblae  or  over 
the  driver,"  Is  not  chargeable  with  the  driv- 
er's negligence.  The  case  in  hand  falls  with- 
in that  general  rule.  We  recently  ruled  that 
a  married  man  has  no  control  over  the  home 
in  which  he  is  living  with  his  wife,  and  is,  in 
effect,  a  mere  guest  of  his  wife  therein,  if 
Ilia  wife  owna  the  home.  Cross  v.  Haffnoan, 
217  S.  W.  loc.  cit.  623.  So  in  law  the  wife  is 
merely  her  husband's  guest  and  has  no  con- 
trol over  her  husband,  nor  his  automobile  in 
which  ;she  is  riding,  when  he  Is  driving.  His 
negligence  is  therefore  not  imputable  to  her. 
Moon  V.  St  Louis  Transit  Co.,  237  Mo.  loc. 
dt  435,  141  S.  W.  870,  Ann.  Cas.  1913A,  183, 
and  cases  cited;  Tannehill  t.  Ry.  Co.,  su- 
pra, and  cases  cited. 

[3]  IV.  As  to  defendant's  refused  Instruc- 
tions: Instruction  A  was  properly  refused, 
because  it  omitted  the  words  italicized  In  in- 
struction No.  1,  given  for  defendant,  to  wit, 
"and  that  sudi  warning  would  have  avoid- 
ed the  accident"  Unless  the  warning  would 
have  avoided  the  accident,  it  would  have  been 
of  no  avail  to  give  it,  and  the  failure  to  give 
it  would  not  Iiave  contributed  to  causing  the 
accident 

[4]  Instruction  F  was  properly  refused, 
because  it  did  notf  require  the  negligence  of 
plaintiff,  if  any.  In  failing  to  look,  etc.,  to 
cause  or  contribute  to  the  injuries  received. 

[(]  Instruction  G  was  properly  refused,  be- 
cause It  debarred  plaintiff  from  recovering, 
if  she  failed  to  protest,  whether  she  knew  or 
did  not  know  her  husband  could  not  stop  in 
time  to  avoid  a  collision,  under  the  facts  and 
circumstances  predicated  in  said  instruction, 
or  whether  she  knew  or  did  not  know  of 
such  facts  and  circumstances. 

Instruction  H  was  proi)erly  refused,  Jtte- 
cause  it  omitted  the  necessary  statement  that 
her  warning  would  have  been  effective  to 
prevent  the  accident 

Indeed,  we  do  not  mean  to  hold  that  there 
.was  any  evidence  of  plaintiff's  contributory 
negligence  to  go  to  the  Jury,  but  that,  assum- 
ing there  was,  all  idiases  of  it  were  covered 
by  defendant's  Instructions,  which  the  court 
gave  on  that  subject.  Nor  do  we  mean  to 
rule  that  said  instructions  properly  declared 
the  law  relating  to  plaintiff's  duty  in  the 
premises.  That  question  is  not  before  us. 
We  simply  hold  tliat  defendant  has  no  cause 
to  complain  of  the  instructions  of  the  court 
on  the  Issue  of  plaintiff's  contributory  neg- 
ligence. 

[6]  V.  Plaintiff's  instructions  Nos.  3  and  4 
were  not  objectionable,  because  they  did  not 
require  her  to  exercise  the  highest  degree  of 
care.  The  Motor  Act  of  1911  in  this  respect 
does  not  apply  to  plaintiff,  but  only  to  "per- 
sons owning,  operating,  or  controlling"  ma- 
chines.   Acts  of  1911,  §  12,  p.  830. 

[7]  VI.  As  to  the  excessiveness  of  the  ver- 
dict :  This  objection  is  well  taken.  We  have 
fully  set  out  the  plaintiff's  evidence  as  to 
her  injuriest    They  were  serious  and  painful. 
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We  are  tanprefssed  witli  flie  sincerity  and 
fairness  of  both  plaintiff  and  her  pbysldan 
in  their  testimony  in  regard  thereto.  Kor 
do  -we  wish  to  .weigh  the  amount  plaintiff  is 
entitled  to  recover  in  an  apothecary's  scales. 
Bat  we  deem  a  judgment  for  $10,000  exces- 
stve;  it  should  be  reduced  to  $7,500.  If, 
therefore,  the  plaintiff  within  ten  days  after 
the  filing  of  this  opinion  with  the  clerk  shall 
file  a  remittitur  in  the  office  of  the  clerk  of 
this  conrt  of  $2,500,  the  judgment  below  will 
be  affirmed  for  $7,500,  with  6  per  cent,  inter- 
est from  its  date  in  the  circuit  court  when 
originally  rendered.  Otherwise  the  judgment 
will  be  reversed,  and  the  cause  remanded  for 
another  trial. 
Be  it  so  ordered. 

BROWN  and  ttAGIiAND,  CO.,  concur. 

FEB  OUBIAM.  The  foregoing  opinion  of 
SM.4LIi,  C,  is  adopted  as  the  opinion  of  the 
conrt 

All  of  the  Judges  concur. 


LONGWORTH    v.    KAVANAUGH. 

(NO.  20786.) 

(Supreme  Court  of  Missouri,  in  Banc.     Feb. 

18,   1921.     Motion  for  Rehearing  Denied 

March  5,  1921.) 

1.  Joint  adventures  ®=s5(2)— Evidence  held  to 
sustain  verdict  finding  plaintiff  had  share  In 
franchise  profits. 

In  an  action  to  recover  plaintiff's  share  of 
the  profits  from  the  sale  of  franchise  rights 
acquired. by  plaintiff  and  defendant  and  their 
associates,  evidence  held  to  warrant  the  jury 
in  finding  that  plaintiff  had  an  agreement  with 
defendant  for  a  one-sixteenth  interest  in  the 
project,  and  that  he  performed  the  services 
required  of  him  in  accordance  therewith. 

2.  Trusts  «=354— Transfer  of  property  by 
trustee  of  stock  Impresses  trust  on  proceeds. 

Where  a  corporation  formed  to  take  a  fran- 
chise procured  by  plaintiff  and  defendant  and 
their  associates  issued  all  its  stock  to  defend- 
ant as  trustee  for  the  associates,  and  defend- 
ant thereafter  sold  the  franchise,  which  was  the 
only  asset  of  the  corporation,  the  trust  became 
impressed  on  the  profits  received  by  him  from 
such  sale,  and  plaintiff  is  entitled  to  recover 
from  defendant  his  proportionate  share  of  such 
profits. 

3.  Contrsets  4=>I08(2)— Open  agreement  bto- 
tweea  rival  •pplicants  to  Join  In  seeking 
franchise  valid. 

An  agreement  between  two  sets  of  parties 
applying  to  the  county  court  for  a  fra^^chise 
to  buQd  a  belt  line  railroad,  made  at  the  sug- 
gestion of  the  county  court  to  insure  sufficient 
finAicial  backing,  whereby  the  parties  agreed 
to  form  one  corporation  to  take  the  franchise, 
is  not  void  as  against  public  ptdicy. 
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'4.  RaHraodt  «=> IS— County  court's  power  t»> 
grant  fraoeblse  administrative,   not  Judicial. 

The  power  of  the  county  court  to  grant  a 
franchise  to  a  belt  line  railroad  to  cross  the 
public  highways  of  the  county  is  not  in  any 
sense  judicial,  but  is  administrative. 

5.  Appeal  and  error  ^=9230— Objeetion  to  re- 
turn of  verdict  for  computation  of  Interest, 
first  made  In  motion  for  new  trial  too  late. 
The  objection  that  it  was   error   for  the 
court,  when  the  verdict  was  returned  without 
the  blanks  relating  to  interest  being  filled  in, 
to  return  the  verdict  to  the  jury  to  compute 
the  interest  and  fill  in  those  blanks  and  to  state 
the  date  from  which  the  interest  was  comput- 
ed, must  be  made  by  exception  at  the  time,  and 
cannot   be  reviewed  where  it  was   first  pre- 
sented by  the  motion  for  a  new  trial. 

Walker,  C.  J.,  and  Woodson,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  James  Iiongworth  against  Wil- 
liam K.  Kavanaugh.  Judgment  for  plaintifC, 
and  defendant  appeals.   Affirmed. 

A.  &  J.  F.  Lee  and  James  A.  Waechter,  all 
of  St,  Louis,  for  appellant. 

Bobt  E.  Collins  and  Edward  D'Arcy,  both 
of  St  LouLs,  for  respondoit 

BROWN,  O.  This  suit  was  Instituted  in 
the  circuit  court  for  the  city  of  St  Louis  on 
March  15,  1905,  and  has  been  once  before  in 
this  court  (190  S.  W.  315).  It  was  tried  to 
a  Jury  in  said  circuit  court  at  the  April 
term,  1907,  resulting  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $11,293.33,  which  was 
set  aside  on  motion  on  the  ground  that  it 
was  against  the  weight  of  the  evidence.  An 
amended  petition  was  afterward  filed  and 
stricken  out  for  variance.  Plaintiff  declined 
to  plead  further,  and  appealed  to  this  court 
from  the  final  judgment  rendered  against 
him,  which  wo  reversed,  and  remanded  the 
cause.  Another  trial  was  begun  on  March 
12,  1917,  resulting  In  a  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $11,671.01, 
from  which  this  appeal  is  prosecuted.  Aft- 
er the  verdict  and  before  final  judgment,  the 
plaintiff,  by  leave  of  court  filed  bis  fifth 
amended  petition  as  provided  in  section  1£49 
of  the  Revised  Statutes  1909.  This  petition, 
omitting  introduction  and  formal  conclusion, 
is  of  the  following  tenor: 

"That  during  the  month  of  May,  1899,  the 
plaintiff  and  defendant,  William  K.  Kavanaugh, 
and  John  B.  Claton,  L.  R.  Wilfley,  W.  M.  Mitch- 
ell, James  Y.  Lockwood,  and  other  persons 
whose  names  are  unknown  to  plaintiff,  said  un- 
known persons  being  represented  by  the  de- 
fendant and  cannot  therefore  be  stated,  associ- 
ated themselves  together,  for  the  purpose  of 
building,  constructing,  maintaining,  and  operat- 
ing a  single  or  double  track  railway  in  and, 
through  the  county  of  St  Louis,  in  the  state 
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«t  SQuonri,  and  for  the  pnrpose*  of  such  rail- 
way of  obtaining  from  the  county  of  St.  Ijonis, 
ia  laid  state,  a  grant,  franchise,  or  right  to 
bnild,  construct,  maintain,  and  operate  such 
raSway;  that  it  was  orally  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant  William 
K.  Kavanaugh  that  the  plaintiff  should  own  and 
have  a  one-sixteenth  interest  or  part  in  wbat- 
erer  rights,  property,  or  interests  said  aiteo- 
ciation  should  thereafter  acquire. 

"That  it  was  thereafter  determined  and 
agreed  between  defendant  and  his  said  associ- 
ates that,  instead  of  endeayoring  to  secure  a 
franchise  from  the  county  of  St.  Louis  to  them- 
selves  directly,  said  enterprise  should  be  car- 
ried out  by  assisting  another  corporation  known 
as  the  Central  Belt  Bailway  Company,  a  cor- 
poration organized  under  the.  laws  of  the  state 
of  Missouri  and  by  its  charter  authorized  to 
build,  construct,  maintain,  and  operate  a  single 
or  double  track  railway  in  and  through  the 
county  of  St.  Louis  and  state  of  Missouri,  to 
secure  said  franchise,  and  by  making  an  ar- 
rangement with  the  parties  interested  in  said 
company  for  securing  to  defendant  and  his 
associates  the  control  of  said  Central  Belt 
Bailway  Company  and  said  franchise  and  rights. 

"That  plaintiff,  defendant,  and  their  associ- 
ates did  work  together  with  the  parties  in- 
terested in  said  Central  Belt  Bailway  Company 
to  secure  said  franchise  in  the  name  of  said 
Central  Belt  Railway  Company,  and  the  fact 
that  said  two  interests  were  working  together 
was  well  known  and  understood  by  said  coun- 
ty court  of  St.  Louis  county,  and  aaid  county 
court  desired  said  co-operation  between  said 
two  interests  in  order  that  there  might  be 
sufficient  financial  backing  .behind  said  Central 
Belt  Railway  Company  to  justify  the  granting 
of  a  franchise  to  it. 

"That  on,  to  wit,  October  4,  1899,  said  coun- 
ty court  of  St.  Louis  county  granted  said  fran- 
chise to  the  said  Central  Belt  Railway  Com- 
pany  for  a  belt  line  railway  as  above  set  out. 

"That,  as  a  result  of  the  plan  above  set  out, 
the  stockholders  of  said  Central  Belt  Rail- 
way Company  did  on  or  about  October  18, 
1899,  enter  into  a  contract  with  defendant,  in 
which  it  was  agreed  that  the  stock  of  said 
Central  Belt  Railway  Company  should  be  trans- 
ferred to  defendant,  that  defendant  should  re- 
organize and  finance  the  enterprise  of  con- 
structing said  belt  railroad,  and  that  defendant 
and  his  associates  should  own  thirteen-siz- 
teenths  of  said  reorganized  company,  and  said 
Central  Belt  stockholders  should  own  three- 
sixteenths  thereof. 

"That,  pursuant  to  said  contract,  the  stock 
of  said  Central  Belt  Railway  Company  was,  on 
or  about  said  October  18,  1899,  duly  transfer- 
red and  delivered  to  defendant  and  his  associ- 
ates, practically  the  whole  thereof  being  trans- 
ferred to  and  issued  in  the  name  of  William  E. 
Kavanaugh,  trustee. 

"That  on  or  about  March  8,  1900,  defendant 
and  those  associated  with  him  acquired  by  pur- 
chase from  said  original  stockholders  of  said 
Central  Belt  Railway  Company  whatever  right, 
title,  and  interest  they  still  retain  in  the  stock 
of  said  company. 

**rhat  thereafter  and  in  about  the  month 
of  March,  1902,  defendant  and  his  associates, 
the  then  owners  of  the  entire  capital  stock  of 
the   Central   Belt   Railway    Company,   caused 


another  corporation  to  be  organised  under  the 
laws  of  the  state  of  Missouri,  known  as  the 
St.  Louis  Belt  &  Terminal  Railway  Company, 
which  was  authorized  under  its  charter  to 
build,  construct,  maintain,  and  operate  a  rail- 
way in  and  through  the  county  of  St.  Louis,  Mo. 

"That  on  or  about  the  31st  day  of  May,  1902, 
said  association  or  syndicate,  composed  of  de- 
fendant and  bis  assodates,  caused  said  Cen- 
tral Belt  Railway  Company,  without  consid- 
eration moving  to  it,  to  assign,  transfer,  and 
convey  to  said  St.  Louis  Belt  &  Terminal  Rail- 
way Company  the  said  grant,  right,  and  fran- 
chise given  to  it  as  aforesaid  by  said  St.  Louis 
county.  Mo. 

"That  during  all  the  above-mentioned  times 
the  interest  of  the  plaintiff  in  the  Btotk  of 
both  the  Central  Belt  Railway  Company  and 
the  St.  Louis  Belt  &  Terminal  Railway  Com- 
pany were  held  by  defendant  in  .his  own  name, 
but  for  the  use  and  benefit  of  the  plaintiff. 

"That  from  the  time  the  capital  stock  of 
said  Central  Belt  Railway  Company  was,  about 
October  18,  1899,  placed  in  the  name  of  de- 
fendant and  bis  associates,  as  aforesaid,  de- 
fendant and  bis  associates  other  than  plaintiff 
were  in  control  of  said  stock  and  of  the  op- 
erations of  said  company,  and  were  also,  from 
the  time  of  the  organization  of  said  St.  Louis 
Belt  &  Terminal  Railway  Company,  in  control 
of  the  stock,  or  a  large  part  thereof,  and  of 
the  operation  of  the  said  St.  Louis  Belt  & 
Terminal  Railway  Company. 

"That  later,  to  wit,  by  a  contract  dated  July 
18,  1902,  and  finally  consummated  on  October 
1,  1902,  the  defendant  and  those  acting  with 
him  in  control  of  said  corporation  sold  all  of 
the  stock  then  issued  of  the  said  St  Louis  Belt 
&  Terminal  Railway  Company  to  the  Terminal 
Railway  Association  of  St.  Louis,  a  corpora- 
tion, and  received  in  payment  therefor,  and 
for  promoter's  fees,  the  sum  of  $210,000,  one- 
sixteenth  part  of  which  belonged  to  and  was 
the  property  of  the  plaintiff;  that  said  entire 
consideration  of  |210.000  was  by  said  Termi- 
nal Railway  Association  of  St.  Louis  paid  to 
and  received  by  the  defendant.  Said  Terminal 
Railway  Association  of  St  Louis,  as  part  of 
the  purchase  price  of  said  stock,  further  as- 
sumed and  agreed  to  pay,  and  did  pay,  all  out- 
standing debts  and  liabilities  of  said  St.  Louis 
Belt  &  Terminal  Railway  Company. 

"That  by  reason  of  the  premises  the  defend- 
ant became  and  was  indebted  to  the  plaintiff 
in  the  sum  of  $13,125,  and  on  or  about  the  2d 
•day  "of  October,  1902,  the  plaintiff  demanded 
from  the  defendant  the  payment  of  his  said 
share  in  the  proceeds  of  said  sale,  amounting 
as  aforesaid  to  the  sum  of  $13,125,  but  the 
defendant  failed  and  refused,  and  still  fails 
and  refuses,  to  pay  the  same  or  any  part  there- 
of to  the  plaintiff." 

It  concludes  wifli  a  prayer  for  ]udgmeut 
The  answer  Is  a  general  denial.  At  the  close 
of  plaintlfTs  evidence  and  again  after  the 
evidence  was  all  In  the  defendant  asked  that 
the  Jury  be  instructed  peremptorily  to  find 
for  defendant,  which  was  refused,  and  de- 
fendant duly  excn>ted. 

The  court  gave  tho  following  instructions 
for  plaintiff: 
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"The  covrt  tnatnicte  the  iatj  that,  if  they 
beliere  and  find  from  the  evidence  in  this  cue 
that  daring  the  month  of  May,  1899,  the  de- 
fendant, W.  K.  KaTanaugh,  and  the  plaintiff, 
together  with  other  persons,  associated  them- 
■elres  together  for  the  purpose  of  boilding, 
constructing,  maintaining,  and  operating  a  sin- 
gle or  donble  track  railway  in  and  through  the 
county  of  St.  Loais,  In  the  state  of  Missouri, 
and,  for  the  purposes  of  such  railway,  of  ob- 
taining from  the  county  of  8t  Looia,  in  the 
state  of  Missouri,  a  grant,  franchise,  or  right 
to  build,  construct,  maintain,  and  operate  such 
railroad,  and  that  it  was  orally  agreed  by  and 
between  the  plaintiff  and  the  defendant,  W.  K. 
Kavanaugh,  that  the  plaintiff  should  own  and 
have  a  one-sixteenth  interest  or  part  in  what- 
ever right  said  association  or  syndicate  should 
thereafter  acqvlre,  and  if  yoa  farther  find  'and 
beUere  from  the  eridence  that  it  was  there- 
after determined  by  defendant  and  his  assooi- 
atea  that,  instead  of  endeaToring  to  secure  a 
franchise  from  the  county  of  St  Louis  to  them- 
selves  directly,  said  enterprise  should  be  car- 
ried out  by  assisting  the  Central  Belt  Bailway 
Company  to  secure  said  franchise,  and  by  mak- 
ing an  arrangement  with  the  parties  interested 
in  s^id  company  for  securing  to  defendant  and 
his  associates  the  control  of  said  Central  Belt 
BaUway  Company  and  said  franchise  and  rights, 
and  if  yon  farther  find  and  bellere  from  the 
evidence  that  it  was  known  by  said  county 
court  the  said  two  interests  were  working  to- 
gether to  secure  said  franchise  in  the  name 
of  said  Central  Belt  Kailway  Company,  and 
that  said  county  court  desired  said  co-operation 
in  order  that  there  might  be  sufllcient  financial 
backing  behind  said  Central  Belt  Railway 
Company,  and  if  you  further  find  and  believe 
from  the  evidence  that  in  October,  1899,  the 
county  court  of  St.  Louis  county  granted  said 
franchise  to  the  said  Central  Belt  Railway 
Company  for  a  belt  line  railway  as  above  set 
oul,  and  that  later  and  in  the  early  part  of 
1900  the  defendant  and  his  associates  in  said 
enterprise  did,  as  a  result  of  said  plan,  secure 
control  of  said  franchise  through  securing  all 
•r  a  majority  of  the  stock  of  said  Central  Belt 
Railway  Company,  and  if  you  believe  and  find 
from  the  evidence  that  thereafter  the  defend- 
ant and  his  associates  caused  said  franchise 
and  stock  to  be  transferred  to  the  St.  Louis 
Belt  &  Terminal  Railway  Company,  and  there- 
after the  St.  Louis  Belt  &  Terminal  Railway 
Company  transferred  all  of  said  right,  fran- 
chise, and  stock  to  the  Terminal  Railway  Com- 
pany of  St,  Louis,  and  if  you  believe  and 
find  from  the  evidence  in  this  case  that  the 
entire  capital  stock  of  said  Central  Belt  Rail- 
way Company  was  placed  in  the  name  of  de- 
fendant and  his  associates,  a  portion  thereof 
standing  in  defendant's  name  as  trustee,  and 
that  defendant  and  bis  associates  other  than 
plaintiff  were  in  control  of  said  stock  and  of 
tile  operation  of  said  company,  and  were  also 
in  control  of  the  stock  or  a  large  part  thereof 
and  of  the  operations  of  the  St.  Iiouis  Belt 
&  Terminal  Railway  Company,  and  if  you  be- 
lieve and  find  from  the  evidence  in  this  case 
that  on  or  about' July  IS,  1902,  the  defendant 
and  those  acting  with  him  in  control  of  said 
corporation  sold  all  of  the  stock  then  ^sued 
of  the  St.  Louis  Belt  ft  Terminal  Ridlway  Com- 
pany to  tbo  Terminal  Railway  Aasoeiation  of 
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St.  Louis,  and  that  deffendant  received  paymeat 
for  said  stock  so  held  by  him,  or  for  promot- 
er's fees,  or  )}oth,  a  sum  or  sums  of  money 
over  and  above  all  debts  and  liabilities  of  said 
St.  Louis  Belt  &  Terminal  Railway  Company, 
and  has  failed  to  pay  plaintiff  any  portion  of 
same,  then  your  verdict  will  be  for  plain- 
tiff." 

"If  the  jury  find  in  favor  of  the  plaintiff,  they 
will  return  a  verdict  in  his  favor  for  such 
proportionate  part  of  the  sum  of  money  said 
defendant  Kavanaugh  received  from  the  sale 
to  the  Teriuinal  Railway  Association  of  stock 
of  the  St.  Louis  Belt  &,  Terminal  Railway  Com- 
pany, or  for  promoter's' fees,  or  both,  if  he  re- 
ceived any  money  from  such  stock,  or  promot- 
er's fees,  or  I>oth,  as  the  Jury  may  find  and 
believe  from  the  evidence  in  this  case  it  was 
agreed,  if  it  was  agreed,  that  the  plaintiff's  in- 
terest should  amount  to  in  the  association  or 
syndicate  formed  for  the  purpose  of  acquiring 
a  belt  railway  franchise,  together  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  an- 
num from  the  date  of  demand  made  by.  plaintiff 
on  the  defendant,  if  the  jury  believe  from  the 
evidence  such  demand  was  made." 

To  the  giving  of  tbeee  defendant  also  ex- 
cepted. The  Jury  on  the  16th  of  March, 
1917,  returned  Into  court  Its  verdict  as  fol- 
lows: 

"We,  the  jury  in  the  above  cause,  find  in 
favor  of  the  plaintiff  on  the  issues  herein 
joined,  and  assess  bis  damages  at  the  sum  of 
$5,000,  with  interest  thereon  at  6  per  cent, 
per  annum  from  August  1,  1902,  amounting 
to  $6,671.91,  aggregating  $11,671.91." 

On  March  20,  1917,  the  defendant  fil^  bis 
motion  for  a  new  trial,  which,  after  speci- 
fying as  grounds  thereof  the  various  matters 
of  exception  taken  at  the  trial,  contained  the 
following  specification  of  error. 

"The  verdict  filed  in  this  case  as  the  ver- 
dict of  the  jury  herein  is  not  the  verdict  of 
said  jury,  because  the  verdict  rendered  by  the 
jury  in  this  case  was  in  words  and  figures  as 
follows: 

"'In  the  Circuit  Court,  City  of  St.  Louis, 
Division  No.  6.  James  Longworth,  Plaintiff,  v. 
Wm.  K.  Kavanaugh,  Defendant.  No.  36^. 
We,  the  jnry  in  tiie  above  cause,  find  in  favor 
of  the  plaintiff  on  the  issnes  herein  joined  and 
assess  Itis  damages  at  the  sum  of  $5,000,  with 
interest  thereon  at  6  per  cent,  per  annum  from 

,  amounting  to  dollars,  aggregating 

dollars. 

"'C.  L.  Clary,  Foreman.' 

"And  the  court  erred,  after  the  jury  had 
returned  with  its  said  verdict  and  duly  deliv- 
ered the  same  as '  its  verdict  to  the  court 
through  its  foreman,  in  calling  the  foreman  up 
to  the  judge's  desk  and  saying  to  said  fore- 
man, out  of  the  hearing, of  the  other  members 
of  the  jury,  'Don't  you  want  to  give  him  [mean- 
ing the  plaintiff]  interest?'  and  thereupou  the 
foreman  said  to  the  Judge  of  this  court,  out 
of  the  hearing  of  the  other  eleven  members  of 
the  jury,  'Yes,'  and  thereupon  the  court  said 
to  said  foretaaan,  out  of  the  hearing  of  said 
other  jurors,  'You  had  better  go  back  and 
figure  it  ant,^  and  d^ltF^^ed  said,  verdict  to  said 
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foreman.  Thereopon  nld  foreman  retired  with 
the  other  members  of  the  jury  with  said  ver- 
dict, and  shortly  thereafter  the  jury  returned 
into  court  and  the  foreman  handed  to  the  court 
the  Terdict  formerly  rendered,  with  the  words 
'date  of  original  petition,'  inserting  therein 
after  the  words  '6  per  cent,  per  annum  from' 
and  the  figures  '$6,871.91'  inserted  after  the 
words  'amounting  to,*  and  the  figures  '$11,- 
6T1.91'.  after  the  word  'aggregating,'  said  three 
insertions  having  been  made  daring  the  sec- 
ond retirement  of  the  jury;  and  thereupon  the 
court,  upon  reading  said  .verdict  with  such  in- 
sertions erroneously  made  therein,  as  above 
set  forth,  further  erred  by  asking  the  said 
foreman,  out  of  the  hearing  of  a  number  of 
the  jurors  in  said  case,  the  following  question, 
'From  what  date  did  you  [meaning  the  fore- 
man] calculate  the  interest?'  and  the  foreman 
then  and  there  replied  to  the  court,  out  of  the 
hearing  of  some  of  the  jurors,  as  follows,  'I 
think  August  1,  1902;'  and  the  court  further 
erred  in  thereupon  instructing  the  foreman, 
out  of  the  hearing  of  some  of  the  jurors,  to 
strike  out  the  words  then  erroneously  inserted 
in  said  verdict  reading  as  follows,  'date  of  orig- 
inal petition,'  and  insert  instead  thereof  the 
words  'August  1,  1902,'  and  thereupon  the  sa$d 
foreman,  without  further  consultation  with  any 
member  of  the  Jury,  struck  out  said  words 
'date  of  original  petition,'  and  inserted  instead 
thereof  the  words  'August  1,  1902,'  and  deliv- 
ered to  the  court  the  said  verdict  as  so  twice 
amended,  and  the  court  received  and  ordered 
the  same  to  be  filed  as  the  verdict  of  the  jury, 
all  of  which  was  over  the  objection  and  ex- 
ception of  said  defendant. 

"That  the  sum  of  $6,671.91  is  more  than  6 
per  cent,  per  annum  on  $5,000  from  either  the 
date  of  the  original  petition  or  August  1,  1902, 
and  is  further  erroneous  for  that  reason." 

On  March  22,  1917,  the  plaintiff  entered  a 
remittitur  of  $2,285.25,  and  Judgment  was  re- 
entered for  $9,285.66,  to"  which  defendant  ex- 
cepted. 

At  the  following  term,  and  on  June  25, 
1917,  the  court  overruled  the  motion  for  a 
new  trial,  to  which  the  defendant  duly  except- 
ed. Tills  appeal  was  duly  allowed  at  that 
term. 

The  evidence  tended  to  show  that  the  de- 
fendant was  president  of  the  Interstate  Car 
Transfer  Company,  having  facilities  on  both 
banks  for  the  transfer  of  railway  cars  by 
boat  across  the  Mississippi  river  at  St  Louis, 
In  competition  with  the  Terminal  Association. 
He  contemplated  and  desired  the  construc- 
tion of  a  belt  railway  that  would  connect  blm 
with  all  railroads  entering  St  Louis.  It 
would  be  necessary  to  cross  public  highways 
of  the  county,  for  which  the  permission  of 
the  county  court  was  required  by  law.  This 
permi»i!lon  could,  of  course,  be  granted  only 
to  or  held  by  a  corporation  authorized  by  law 
to  construct  and  operate  such  a  railroad. 

The  members  of  the  county  court  were 
greatly  Interested.  They  believed  that  the 
line  would  be  of  great  benefit  to  St.  Louis 
county  by  inducing  the  location  of  manufac- 
turing and  otber  slilitpliig  interests  upon  It, 


r  and  they  desired  that  it  should  not  onne  into 
the  hands  of  the  Terminal  Association,  nor  of 
any  interest  which  might  hold  it  for  purposes 
of  speculation  or  to  suppress  competition 
with  existing  facilities.  They  required,  there- 
fore, that  applicants  should  demonstrate  to 
them  their  financial  ability  or  "backing,"  as 
it  is  called  in  the  record,  to  do  the  work  and 
operate  the  property  as  well  as  their  pur- 
pose to  prosecute  the  enterprise. 

Under  these  circumstances  the  defendant 
consulted  with  plaintiff  and  one  Claton  as  to 
the  prospects  of  such  an  enterprise  and  the 
best  method  of  procedure.  Defendant  met 
some  parties,  Including  Claton  and  Sneed,  at 
the  Planters'  Hotel  at  St.  Louis,  and  discussed 
with  thera  the  matter  of  procuring  a  fran- 
cblse  for  the  necessary  street  crossings  in  St. 
Louis  county.  Sneed  then  left,  and  joined 
himself  with  Essen,  the  recorder  of  St  Loula 
county,  who  Is  described  as  "a  power,"  and 
Lingenbrlnck,  a  son-in-law  of  one  of  th« 
county  judges,  forming  what  is  called  In  the 
record  the  Welch  crowd,  because  Welch, 
Jones,  and  Wagoner  represented  them  respec- 
tively on  the  face  of  the  proceedings.  '  On 
May  22  the  three  Individuals  nominally  con- 
stituting the  Welch  crowd  filed  their  petition 
with  the  county  court  of  St  Louis  county  for 
the  necessary  franchise,  evidently  Ignorant 
of  the  fact  that  as  individuals  they  had  no 
authority  to  bold  or  use  it. 

This  move  was  immediately  communicated 
in  some  way  to  defendant's  financial  associ- 
ates In  New  York,  who  wired  to  know  if  it 
was  his  application,  and  be  immediately  had 
a  consultation  with  Claton  and  plaintiff  in  his 
office  as  to  the  best  means  of  dealing  with  the 
Welch  crowd.  At  this  time  the  Interests  wf 
the  prospective  parties  to  the  deal  were  talked 
over,  and  It  was  agreed  and  understood  that 
the  venture  was  to  be  divided  Into  eight  parts 
of  which  the  plaintiff  and  Claton  who  were 
working  together  should  represent  one.  They 
also  considered  the  matter  of  combining  with 
the  Welch  crowd  and  concluded  to  seek  the 
assistance  of  Essen.  Claton  brought  about 
an  interview  between  defendant  and  Essen 
at  which  be  was  present  and  at  which  Essen 
told  the  defendant,  in  substance,  that  he 
thought  the  Welch  crowd  would  get  the  fran- 
chise and  suggested  a  combination  with  tbem 
without  disclosing  that  he  was  himself  one 
of  them.  An  interview  was  also  arranged 
by  plaintiff,  and  Claton  between  defendant 
and  the  members  of  the  county  court,  who 
went  to  defendant's  office  to  talk  over  the 
matter,  and  met  him  afterward  from  time 
to  time,  and  the'  plan  was  agreed  upon  for 
the  comhinatlon  of  the  two  interests  In  a 
corporation  called  the  Central  Belt  Railway 
Company,  incorporated  July  27,  1899,  with 
a  capital  stock  of  $200,000,  with  Welch  and 
otherji  as  incorporators.  The  negotiations 
were  united  on  this  line.  By  this  time  there 
were  four  applicants  for  the  Cranctalse,  and 
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one  of  tbe  dntlea  of  plaintiff  In  his  connec- 
tion with  defendant  In  the  matter  was  to 
observe  and  report  the  proceedings  of  the 
connty  court  which  met  during  the  Ave  or  six 
months  these  matters  were  praidlng,  on  TueS' 
day  of  each  week,  and  to  report  to  defendant. 
The  fraadilse  was  granted  to  the  Central 
Belt  on  October  4,  1880,  and  duly  aceei>ted 
during  the  next  following  month. 

Immediately  upon  the  granting  of  the  fran- 
chise the  defendant  took  charge  of  the  enter- 
prise. He  states  that  he  had  "sncceeded  in 
enlisting  the  serrtces  of  all  of  our  natural 
allies  In  the  enterprise  In  a  thorough  and 
enthuslastlo  manner,"  imd  had  secured  a 
banking  house  to  take  Hie 'lead  in  financing 
the  construction.  The  breaking  out  of  the 
Boer  War,  "however,  interfered  with  this 
branch  of  the  undertaking  and  tt  rested  in 
limine  until  March  14,  1902,  when  the  St. 
Louis  Belt  ft  Terminal  Railway  Company  was 
incorporated  for  the  purpose  of  owning  and 
constructing  the  same  road;  the  defendant 
being  named  as  one  of  the  first  board  of 
directors.  Its  capital  stock  was  ^,000,000, 
4i800,000  of  which  was  to  be  preferred..  On 
the  81st  day  of  May.  1902,  the  Central  Belt 
Railway  Company  transferred  to  the-  8t. 
Louis  Beltjk  Terminal  Company  all  the  rights 
it  possessed  by  virtue  of  the  sev«»l  orders 
of  the  county  court  granting  its  frandiise, 
subject  to  all  the  obligations,  CMidltkms,  and 
responsibilities  imposed  by  said  orders  on 
said  Central  Belt  Railway  Company  and  its 
successors  and  assigns.  On  July  18th  of  the 
same  year  Kavanaugh  and  his  associates, 
acting  through  Kavanaugh  alone,  reciting 
that  they  were  owners  of  all  the  capital  stock 
in  the  Interstate  Oar  Transfer  Company  and 
all  the  capital  stock  and  subscriptions  to 
capital  stock  of  the  St  Louis  Belt  &  Terminal 
Company,  made  an  agreement  by  which  be, 
acting  for  himself  and  his  associates,  sold  to 
the  trnst  company  all  the  capital  stock  of  the 
Interstate  Car  Traqsfer  Company  and  all  the 
stodc  and  subscriptions  to  stock  of  the  St. 
Louis  Belt  &  Terminal  Compauy  at  the  price 
of  fl35  per  share  for  the  5,000  shares  of  the 
Car  Transfer  Company,  amouutlng  to  $675,000 
and  the  8,000  shares  of  preferred  stock  of  the 
St,  Louis  Belt  &  Terminal  Company  at  $20 
per.  share,  amountipg  to  $160,000,  being  a 
total  consideration  of  $833,000.  This  instru- 
ment was  signed  by  W.  it.  Kavanaugh  as 
party  of  the  first  part,  and  the  Mississippi 
'Valley  Trust  Company,  agent,  by  Julius  S. 
Walsh,  president,  party  of  the  second  part. 
Attached  to  this  agreement  was  a  statement 
signed  by  Julius  Walsh,  president,  as  follows: 

"In  execation  of  the  attached  agreement  the 
Mississippi  Valley  Trvst  Company  ia  acting  as 
agent  for  the  Missouri  Pacific,  St.  Louis,  Iron 
Mountain  &  Soutbem,  Wabash,  Louisrille  & 
.Nashville,  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis,  St.  Louis,  Vandalia  &'  Tcrre  Haute, 
Baltimore  &  Ohio  Southwestern,  and  the  St. 
Louis  &  'San  FranciMo  BaUway  Companies." 


The  Terminal  Association,  as  the'  benefi- 
ciary of  this  contract,  became  the  owner  of 
the  stock  of  the  St.  Louis  Belt  &  Terminal, 
and  paid  all  amounts  due  defendant  and  bis 
asBociatee  aa  contract  as  well  as  the  obliga- 
tions of  the  St  Louis  Company.  It  paid 
Kavanaugh  the  $160,000  due  for  the  stock, 
and  as  a  liability  of  that  company  whldt  it 
assomed  paid  him  an  additional  950fiOO  for 
services  in  securing  the  franchise. 

The  evidence  is  indefinite  as  to  wliat  he 
paid  out.  To  some  of  his  associates  in  the 
Central  Belt  deal  he  paid  $10,000,  settled  with 
others  through  Mr.  Ik  B.  Wilfley,  bis  associ- 
ate and  attorney,  for  less,  and  one  of  than, 
Mr.  S]esen,  who  testified,  thinks  he  got  more, 
having  received  a  payment  subsequent  to  the 
first  $10,000.  In  answer  to  plaintiff's  demand ' 
he  said,  in  substance,  that  there  was  nothing 
coming  to  him. 

So  far  as  may  be  necessary,  the  details  of 
the  evidence  will  receive  further  notice  as 
we  proceed  with  the  opinion. 

1.  This  cause  has  been  once  before  in  this 
court  It  had  been  tried  upon  a  petition  de- 
claring on  the  same  contract  now  before  us, 
and  the  verdict  of  the  Jury  was  for  i^aintiff. 
It  was  set  aside  on  the  grounds:  (1)  That 
It  was  against  the  weight  of  the  evidence ;  (2) 
that  it  was  contrary  to  the  court's  instruc- 
tions: and  (3)  that  It  was  excessive.  The 
plaintiff  then  filed  an  amended  petition,  set- 
ting up  the  same  contract,  with  further  par- 
ticulars as  to  the  alleged  breach.  Longworth 
V.  Kavanaugh,  190  S.  W.  315.  This  is  the 
petition  upon  which  the  issues,  were  submit- 
ted at  the  last  trial,  and  the  verdict  of  the 
Jury  is  a  second  verdict  thereon,  and  the 
question  is  now  before  us  Whether  or  not  the 
finding  is  supported  by  any  substantial  evi- 
dence in  this  record. 

The  entire  evidence.  Including  the  testi- 
mony of  defendant,  shows  that  he  was  highly 
sophisticated  with  respect  to  sudt  matters 
as  the  franchise  which  is  the  substance  of 
this  Inquliy.  He  desired  to  obtain  it  for  his 
own  heneflt  to  be  derived  indirectly  through 
the  corporation  ot  which  he  was  the  head 
as  well  as  directly  through  his  own  individu- 
al services.  It  was  also  thought  to  be  of 
importance  in  the  development  of  the  indus- 
tries of  St  Louis  county,  r^resented  by  Its 
county  court.  Both  plaintiff  and  Claton  were 
acquainted  with  the  conditions  and  Influences 
prevailing  in  the  county,  and  the  Interest 
which  should  obtain  It  would  occupy  a  com- 
manding position  with  reference  not  only  to 
traffic  having  its  origin  or  destination  in  the 
city  of  St  Louis,  but  also  in  interstate  traffic 
crossing  the  Mississippi  at  that  point,  subject 
to  an  arbitrary  burden  for  the  transfer. 
Every  railroad  entering  the  city  and  engaged 
in  Interstate  business  was  Interested  in  an 
arrangement  by  which  the  profits  of  this  part 
of  the  transit  should  not  be  permitted  to  get 
away  f  com  them. .  This  Is  conclusively.  demon- 
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Btrated  In  the  evldoace  by  the  entrance  Into 
the  transaction  of  the  Mlasdsslppi  Talley 
Trust  Company  as  agent  for  them. 

It  la  natural  that,  imder  these  drcum- 
Btances,  persons  wise  tat  such  matters  should 
desire  to  become  Interested  in  the  construc- 
tion of  a  road  by  which  this  immense  traffic 
could  be  collected  and  distributed,  and  Inci- 
dentally to  obtain  fronr  the  county  court  of 
St.  Louis  county  the  permission  to  cross  the 
highways  of  the  county  without  which  it 
could  not  be  built.  It  is  also  natural  that  the 
defendant,  Kavanangh,  should  be  Interested 
through  his  Car  Transfer  Company  the  spe- 
cial Interest  of  which  appears  in  the  result 
which  we  will  notice  In  due  time,  and  we 
will  also  notice  the  Quality,  so  necessary  in 
'  matters  ot  tbat  kind,  of  concealing  from  his 
rigjit  baud  what  his  left  hand  might  do,  and 
he  put  both  hands  at  worlc  immediately. 
Easen,  whom  he  describes  as  "a  power,"  with 
IilDgenbrlnck,  a  son-in-law  of  one  of  the 
county  Judges,  and  Sneed,  superintendent  of 
the  Snrburban  Railroad,  got  into  the  field 
before  them,  and  under  cover  of  Welch 
Jones,  and  Wagoner,  whom  they  placed  in 
front  of  their  own  bodies  for  the  inspection 
of  the  public,  filed  their  application  for  this 
coveted  franchise.  Defendant  saw  the  neces- 
sity for  gathering  to  bis  own  assistance  some 
local — that  is,  county — assistance  to  watch 
the  proceedings  of  the  county  court  and  put 
htan  In  contact  with  auch  persons  as  might 
be  of  assistance.  It  was  under  these  drcum- 
stances  and  measurably  for  these  purposes 
that  he  sought  plaintiff  and  Claton  for  as- 
sistance. Each  of  the  two  relates  in  his  testi- 
mony that  he  employed  them  to  assist  In 
obtaining  the  franchise,  promising  each  of 
them  one-sixteenth  of  whatever  financial 
gain  might  come  of  the  enterprise,  which  he 
said,  in  substance,  would  be  divided  into 
eight  parts,  one  of  wbich  should  go  to  them, 
each  receiving  one  sixteenth  of  the  whole. 
There  is  much  other  evidence.  Including  that 
of  defendant  himself,  which  tends  to  corrobor- 
ate their  statement.  He  says,  in  effect,  that 
something  took  place  between  him  and  them 
which  led  him  to  think  they  might  afterward 
claim  some  compensation  from  him,  and  that 
he  fortified  himself  by  making  a  memorandum 
of  a  meeting  he  afterward  held  with  them 
when  be  had  discovered  that  others  were  in 
the  field  before  him,  to  the  effect  that  nothing 
was  coming  to  them.  He  also.  In  making  dis- 
tribution of  what  he  claims  to  be  the  proceeds 
of  tile  final  sale,  recognized  this  theory  of 
eighths  and  sixteenths.  We  have  little  doubt, 
from  the  evidence,  that  when  plaintiff  and 
Claton  began  their  work  by  bringing  him  into 
contact  with  Essen  and  the  members  of  the 
county  court,  such  an  arrangement  existed 
between  them.  Defendant  says  that  what- 
ever arrangement  there  was  terminated  by 
the  failure  to  obtain  the  franchise  as  against 
the  "Welch  crowd."     Notwithstanding  this. 


plaintur  kept  on  with  his  acUvltl^B.  He- 
testified  that,  in  addition  to  his  connection 
with  bringing  about  interviews  between  Essen 
and  all  the  Judges  of  the  county  court  and  de- 
fendant, be  attended,  during  the  five  months 
the  matter  was  pending  before  that  body, 
ever)-  meeting  which  it  h^d,  under  instruc- 
tions from  idefendaot  to  keep  hia  mouth 
shut  and  to  report  whatever  was  done  in 
that  connection.  The  court  met  each  Tuesday. 
One  of  the  Judges  testified  to  his  presence  and 
activities.  That  the  arrangement  was  made 
and  that  the  services  continued  up  to  the 
time  of  the  granting  of  the  franchise  to  the 
Central  Belt  Hallway  Company  on  October  4, 
1890,  there  can  be  no  donbt.  It  stands  prac- 
tically admitted  in  the  record.  If  we  may 
be  permitted  to  use  the  flgarei  plaintiff  and 
Claton  wore  fingers  of  the  left  hand  while 
bis  right  was  at  work  with  the  material 
they  gathered  as  well  as  any  other  matters 
useful  to  the  enterprise.  During  this  time 
Mr.  L.  R.  Wllfley  became  associated  with  the 
enterprise  as  defendant's  attorney,  gathering 
in  some  of  the  claims  of  the  original  promot- 
ers, Including  Llngenbrinck  and  Sneed,  at 
what  they  would  take  for  their  interest,  and 
receiving  $10,000  tor  himself  as  an  attorney's 
fee. 

[1]  The  foregoing  are  a  few  features  of  the 
evidence  that  has  convinced  us  that  the  Jury 
had  sutHdent  evidence  before  it  from  which 
to  find  that  the  testimony  of  plaintiff  and 
Claton  that  the  former  became  connected  with 
the  enterprise  under  an  agreement  with  the 
defendant  that  he  would  share  in  its  proceeds 
to  the  extent  of  an  Interest  of  ope-sixteentli 
part  of  the  whole,  and  that  he  performed 
such  services  as  were  required  of  him  in 
accordance  with  its  terms,  is  true.  His  con- 
nection and  services  covered  the  period  from 
the  time  he  came  into  it  for  the  purpose  of 
assisting  defendant  about  May  19,  1899,  until 
the  final  order  of  the  county  court  by  which 
the  franchise  was  granted  to  the  Central 
Belt  Company.  When  that  was  done  the 
rights  of  the  parties  were  fixed,  and  it  only 
remained  to  liquidate  the  x>roperty  interest 
so  acquired. 

2.  Claton  testified  that,  at  the  time  this 
agreement  was  made  between  plaintiff,  him- 
self, and  defendant,  the  defendant  explained 
that  there  was  being  organized  a  corporation 
for  $3,000,000,  and  that  65  per  cent  of  thla 
stock  would  go  to  the  bondholders,  and  that 
there  would  be  35  per  cent,  for  the  promoters, 
of  which  he  and  Lockwood,  the  secretary  of 
the  interstate  Company,  would  have  one- 
eighth  between  them,  and  the  witness  and 
plaintiff  one-eighth.  No  such  company  was- 
Incoiporated  until  March  14,  1902,  when  the 
St  Louis  Belt  &  Terminal  Company,  with 
capital  stock  to  that  amount  $800,000  of 
which  was  preferred,  was  Incorporated  In 
this  state  for  the  purpose  of  constructing  and 
owning  the  same  line.    On  May  31, 1902,  the: 
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Ontral  Belt  Ooaipasjr  conveyBd  to  It  "all 
tbe  rights,  prlyllcges,  and  authority  heretO' 
tore  granted  to  It,  and  Its  successors  and 
.assigns,  by  the  county  court  of  8L  Louis  coun- 
ty, to  build,  nmlntaln,  and  operate  a  railroad 
in  said  county,"  aubject  to  all  Its  obligations 
Avlth  reference  thereto.  No  conidderatlon 
\ttLB  expressed  or  paid  for  tbe  transfer,  so 
that  every  Interest  in  this  franchise,  Includ- 
ing whatever  mlgtat  be  realised  from  it,  pass- 
«d  to  the  new  company  of  which  defendant 
was  president.  It  was  simply  a  step  toward 
the  reallzatloa  of  s(Mnething  out  of  tiie  Cen- 
tral Bdt  Company  in  which  he  held  all  the 
Interest  of  plaintiff  for  tbe  further  purpose 
of  converting  it  into  tangible  property  foi 
final  distribution  to  tbe  equitable  owners. 
It  made  no  change  In  tbe  situation  of  the 
enterprise  other  than  to  substitute  for  the 
old  a  new  agmcy  for  the  purpose  of  turning 
It  Into  mon^.  Had  it  proceeded  to  IsiMe  its 
bonds  and  construct  its  line  issuing  .65  per 
cent,  of  each  kind  of  its  capital  stocli  as  a 
bonus  therefor  the  old  promoters  would  have 
been  entitled  to  the  remaining  $1,050,000.  It 
Is  unnecessary,  however,  to  speculate  as  to 
bow  much  they  would  have  received  in  dis- 
tribution under  that  plan  liad  it  been  carried 
out,  for  it  was  not  carried  out  On  July  18, 
1902,  ther  defendant  purporting  to  act  for 
himself  and  bis  associates,  transferred  the 
entire  $3,000,000  of  capital  stock  of  the  St. 
Louis  Company  to  tbe  Mississippi  Valley 
Trust  Company  as  agent  for  eight  railroad 
companies  entering  St.  Louis,  as  well  as  the 
entire  capital  stock  of  his  own  Oar  Transfer 
Company,  amounting  to  $500,000,  receiving 
therefor  in  cash  tbe  sum  of  $675,000  for  the 
capital  stock  of  his  own  company  and  $160,000 
or  $20  per  share  for  the  preferred  stocJc  of  tbe 
St  Louis  Belt,  which  latter  sum  represented 
the  profits  of  himself  and  his  associates, 
including  the  plaintiff,  In  the  Central  Belt 
Company,  unless  that  profit  was  enhanced 
as  follows: 

The  stock  was  purchased  on  account  of  the 
St  Louis  Terminal  Association,  which  be- 
came the  owner  In  tbe  transaction,  and  the 
indebtedness  of  the  two  corporations  was 
paid  through  that  association.  The  defend- 
ant charged  the  St  Louis  Company  for  the 
services  in  procuring  the  franchise  of  him- 
self and  his  associates  $50,000,  which  was 
also  paid  by  cheek  of  tbe  Terminal  Associa- 
tion, which  was  duly  cashed  by  him. 

Becapltulatlng:  The  evidence  shows  con- 
clusively that  the  word  "associates"  as  used 
by  defendant  in  these  transactions  meant 
those  associated  with  him  in.  procuring  tbe 
Central  Belt  franchise.  Including  the  plain- 
tiff ;  that  be  held  the  franchise  In  trust  for 
himself  and  associates;  tbat  all  his  Interest 
In  the  Central  Belt^  whether  represented  by 
stock  or  otherwise,  was  Subject  to  tbat  trust ; 
that  the  transfer  to  St.  Louis  Belt  ft  Terminal 
carried  nothing  but  the  f  randdse,   which 


constitufed  the  entire  property  of  the  St 
Louis  Terminal,  of  which  Kavanaugh,  for 
Ih*  use  of  himself  and  associates  in  the  Cen- 
tral Belt  Company,  was  the  only  stockholder ; 
fttad  that  his  subsequent  transfer  of  this 
stock  to  the  Mississippi  Trust  Comply  car- 
ried nothing  of  value  except  the  interest  of 
himself  and  associates  in  the  Central  Belt 
franchise,  while  the  payment  of  $50,000  for 
services  in  procuring  the  francbise  Inured  to 
himself  and  the  same  associates.  All  money 
exiiended  by  the  St.  Louis  Belt  Company  in 
explorathm  or  construction  or  otherwise 
was  paid  by  the  Terminal  Association  in 
addition  to  the  $210,000  paid  Kavuiaugh  for 
tbe  entire  stock  and  services,  so  that  tbe  lat- 
ter sum  represented  the  profits  made  tor 
himself  and  assodatea  only.  The  $50,000 
paid  to  Kavanaugh  and  Included  In  this 
amount  was  not  for  any  services  rendered 
tbe  St  Louis  Company,  but  for  services 
roidered  to  the  Central  Company  for  obtain- 
ing the  franchise  and  constituted  a  payment 
by  tbe  Terminal  Association  for  tbe  Central 
francbise  in  addition  to  the  amount  of 
$160,00Q  jMUd  fdr  the  preferred  stock  which 
represented  It  in' the  transfer  to  the  trust 
company. 

The  transfer  by  Kavanaugh  and  his  asso- 
ciates of  the  Central  Company's  franchise  to 
himself  and  the  same  associates  as  sole 
stockholders  of  the  St  Louis  Belt  did  not 
discharge  It  from  the  trust  subject  to  which 
he  held  it  in  tbe  former  capacity. 

Tbe  Jury  having  found  that  the  plaintiff 
was  associated  with  the  defendant  under  the 
arrangement  pleaded,  it  was  their  duty  to 
find  tbe  amount  received  by  the  defendant 
for  the  use  of  the  plaintiff  under  that  ar- 
rangement. It  is.  only  necessary  to  say 
in  that  connection  tbat  the  verdict  is  well 
within  the  amount  shown  by  the  evidence. 

[3]  8.  The  petition  states.  In  substance, 
tbat  in  May,  1899,  the  defendant  and  plain- 
tiff, with  Claton,  Wllfley,  and  others,  asso- 
ciated themselves  together  for  the  purpose 
of  constructing,  maintaining,  and  operating 
a  railway  through  the  county  of  St.  Louis, 
and  for  that  purpose  to  obtain  from  the 
county  a  grant  or  franchise  from  the  county 
court  to  build  and  operate  the  same  across 
the  highways  of  the  county  and  orally 
agreed  tbat  the  Interest  of  the  associates 
should  be  apportioned  so  that  plaintiff 
should  have  an  Interest  amounting  to  one- 
sixteenth  in  the  enterprise,  and  that  for  that 
purpose  they  Joined  themselves  with  others 
who  desired  to  do  the  same  thing,  and  who 
organized  a  railroad  corporation  under  the 
name  of  tbe  Central  Belt  Railway  Company, 
with  powers  necessary  for  that  purpose,  the 
stock  of  which,  or  practically  the  whole  of 
it  was  issued  or  transferred  to  defendant  in 
trust  for  carrying  out  the  piuposes  of  Its 
organization. 

The  defendant  contends  tbat  the  contract 
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60  p1ea:de<l  Is  against  pablie  pdllc^  becianse 
it  Implies,  or  necessarily  involrras,  the  use 
of  improper  and  unlawful  methods  to  in- 
fluence the  oount7  court  in  the  performance 
of  a  public  duty  for  which  compensation  is 
not  recoverable  by  suit.  We  do  not  under- 
stand the  argument  to  be  that  the  arrange- 
ment as  stated  in  the  petition  is  void  on. 
that  ground,  but  rather  that  the  contract 
proven  is  against  public  XMlicy  and  is  there- 
fore inadmissible  to  prove  a  cause  of  action. 
We  will  therefore  proceed  to  examine  the 
contract  shown  In  plaintiff's  evidence,  as- 
suming that  Improper  acts  done  and  inten- 
tions entertained  by  defendant  not  required 
by  Its  terms  of  the  contract  ought  not  to 
defeat  a  recovery. 

That  the  contract  proven  contemplates  the 
performance  of  services  by  the  plalntlft  in 
procuring  a  franchise  for  the  benefit  of  de- 
fendant and  his  associates  authorizing  the 
construction  of  a  railroad  across  certain 
highways  of  the  county  is  evld^it  This 
necessarily  involved  association  with  others 
in  the  prosecution  of  the  enterprise,  includ- 
ing obtaining  the  consent  of  the  >x>unty 
court  for  that  purpose.  It  also  Involved  the 
creation  of  a  corporation  consisting  of  not 
less  than  five  persons  for  that  purpose.  Un- 
til that  number  should  associate  themselves 
together  there  could  be  no  instrumentality 
to  receive  the  permission.  One  of  the  ques- 
tions then  before  the  defendant  was  the  per- 
sonality, usefulness,  and  number  of  the  in- 
corporators. There  was  no  maximum  limit 
fixed  by  law  as  to  the  number.  Mor  were 
qualifications  fixed  by  law. 

[4]  It  is. plain  that  the  contemplated  belt 
line  could  only  be  built  in  St.  Louis  county 
with  the  permission  of  the  county  court  As 
the  work  contemplated  was  a  single  road, 
which  must  be  definitely  located  before  the 
permlsMon  could  be  granted,  It  must  go  to 
a  single  corporation,  and  the  court  must 
make  the  s^ectlon.  Its  power  In  this  re- 
spect was  not  in  any  sense  judicial.  Al- 
dridge  v.  Spears,  101  Mo.  400,  14  S.  W.  118. 
That  railways  are  public  highways  and  that 
their  privileges  and  duties  constitute  a  pub- 
lic use  has  long  been  judicially  settled.  The 
public  Is  Interested  In  their  establishment, 
and  the  Legislature  has  made  the  county 
courts  of  the  respective  counties  its  admin- 
istrative agent  to  determine  whether  the 
public  interest  requires  such  InterferMice 
with  the  use  of  the  highways  and  to  pre- 
scribe rules  by  which  the  public  may  be 
protected  in  such  use. 

The  evidence  definitely  presents  the  ques- 
tion which  Interested  the  county  court  in 
this  case:  (1)  They  desired  to  protect  the 
highways  from  unnecessary  Interference  and 
the  public  from  danger  arising  from  the 
proposed  use;  (2)  to  promote  the  industrial 
prosperity  of  their  county  by  new  and  useful 
Bblpidng   facilltleB;     (3)    to  create   healthy 


competition  In  the  terminal  handling  of 
freight  and  passengefrs ;  and  (4)  to  provide 
an  instrument  of  such  competition  whi<A 
would  be  unlikely  to  strengthen  what  they 
believed  to  be  an  existing  monopoly  by- 
merger  with  it.  In  plainer  words  they 
state,  in  substance,  tb^  did  not  want  it  to 
fall  Into  the  hands- of  the  St.  Lonls  Terminal 
Association. 

There  is  every  evidence  In  this  record  that 
the  county  court  was  actuated  In  everything 
it  did  by  a  desire  to  serve  the  public  in  a 
matter  which  they  believed  to  be  of  the 
greatest  public  importance,  and  tliat  they 
did  everything  they  could  to  acquire  Infor- 
mation to  assist  them  in  the  accomplishment 
of  that  object  The  law  prescribes  no  meth- 
od which  shall  govern  them  in  this  respect 
It  was  open  to  them  to  faithfully  perform 
their  duty  by  such  means  as  should  be  pre- 
sented* by  drcumstances,  and  they  were  at 
liberty  to  acquire  information  from  all 
sources  and  to  use  it  for  the  protection  of 
the  public  .  They  liad  a  duty  to  perform  be- 
ycmd  remaining  supinely  In  the  courthouse 
waiting  for  some  one  to  appear  and  pnb- 
licly  argue  their  respective  claims.  It  was 
their  duty,  as  it  is  the  duty  of  legislators, 
to  acquaint  thems^ves  with  the  needs  of 
the  public  and  the  best  way  to  supply  those 
needs. 

In  this  case  others  were  in  the  field  before 
the  defendant  and  his  associates.  Instead 
of  openly  ai^roachlng  the  court  In  their  own 
interest,  they  approached  it  through  straw 
tnea,  who  ai^ear  in  the  record  as  the 
"Welch  crowd,"  and  still  others  came  for- 
ward to  procure  the  sam6  permlsalon.  The 
court  was  well  aware  that  the  "Welch 
crowd"  had  organized  itself  into  a  corpora-  . 
tlon  having  legal  authority  to  take^  hold  and 
use  the  franchise.  Through  plaintiff  and 
Olaton  defendant  got  into  communication 
with  Essen  and  all  the  members  of  the  coun- 
ty court,  the  latter  ai^earing  e^)ecially  so- 
licitous as  to  his  transfer  company  and  his 
ability  to  provide  for  financing  the  enter- 
prise, and  finally,  the  two  crowds  coming  to- 
gether, the  franchisee  was  granted  to  the 
Central  Belt  and  Terminal  Company. 

We  do  not  think  tliat  defendant's  counsel 
Intend  to  say  tliat  a  person  desiring  to  at- 
ganlze  a  ooriwratlon  of  this  kind  must  to 
avoid  the  ban  of  unlawful  combination,  ex- 
clude from  the  enterprise  all  persons  slmi- 
lariy  inclined ;  yet  it  is  not  easy  to  interpret 
his  argument  otherwise.  The  primary  in- 
terest of  the  county  in  this  case  was  the  de- 
velopment of  its  industrial  resources.  It 
had  nothing  for  sale,  but  much  to  promote 
the  prosperity  of  all  its  pe<vle,  and  it  was 
the  duty  of  their  agent  the  court  to  en- 
courage and  consolidate  the  elements  which 
might  contribute  to  this  result 

We  have  considered  this  question  with 
particular  reference  to  the  provisions  of  tbe 
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and  the  duties  In  that  connecticm  of  the 
consty  courts,  and  from  that  standpoint  we 
can  see  nothing  In  the  combination  of  indl- 
vldnalB  formed  for  the  purpose  of  proaecut- 
iag  this  enterprise  inconsistent  with  the 
public  good.  In  the  light  of  this  legislation 
the  case  is  iMi}bably  unique,  but  the  same 
general  principles  were  thoroughly  discussed 
In  the  Supreme  Court  of  the  United  States 
in  an  opinion  by  Mr.  Justice  Brewer  in  Hyer 
T.  Richmond  Traction  Co..  168  D.  S.  471,  18 
Sup.  Ct.  114,  42  U  Ed.  547.    The  court  said: 

"The  case  thus  presented  is:  Two  parties 
apply  separately  to  a  city  council  for  a  fran- 
chise to  construct  a  street  railway.  The  bank- 
er from  whom  each  of  the  parties  is  seeking 
financial  assistance  advises  them  to  unite  and 
make  a  single  application.  They  do  so,  and 
thereafter  the  city  council,  aware  of  both  in- 
terests, of  the  two  applications,  of  the  advice 
to  consolidate  and  the  party  by  whom  it  is 
given,  and  of  all  the  terms  of  the  consolida- 
tion, grants  the  franchise  to  only  one  of  the 
parties.  Was  the  agreement  to  unite  in  one 
application  against  public  policy  and  void? 

"In  the  view  we  have  taken  of  the  second 
of  these  questions,  it  is  unnecessary  to  definite- 
ly determine  the  answer  which  shonld  be  given 
to  the  first,  though  it  may  not  be  jnappropriate 
to  observe  that  the  vice  which  is  so  frsquentiy 
detected  in  contracts  and  agreements  of  a  simi- 
lar nature  lies  in  the  fact  of  secrecy,  conceal- 
ment, and  deception.  The  one  applicant,  though 
apparently  antagonizing  the  other,  is  really 
supporting  the  latter's  application,  and  the 
public  authorities  are  misled  by  statements  and 
representations  coming  from  a  supposed  ad- 
verse, but  in  fact  friendly,  source.  It  would 
scarcely  be  doubted  that  two  or  more  parties 
may 'properly  unite  in  a  partnership  or  cor- 
poration and  thus  unitedly  make,  in  the  name 
of  the  partnership,  a  dngle  application  for  a 
grant  or  franchise;  and,  if  they  may  so  unite 
before  any  application,  ib  is  not  easy  to  see 
why  they  may  not  so  unite  after  having  once 
made  separate  applications,  providing  all  the 
facts  and  circumstances  are  fully  disclosed  and 
the  public  and  the  public  authorities  act  upon 
full  knowledge;  and,  if  they  may  sometimes  so 
unite,  an  agreement  for  uniting  is  not  neces- 
sarily void." 

That  case  had  been  tried  in  the  Circuit 
Court  of  the  United  States  for  the  ESastem 
District  of  Virginia,  which  held,  upon  de- 
murrer to  a  bill  in  equity  to  enforce  the  con- 
tract menticmed  in  the  foregoing  oplnicHi,  that 
the  remedy  of  complainant  was  at  law,  and 
not  In  equity,  and  accordingly  sustained  the 
demurrer.  Upon  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  the  Judg- 
ment was  aflSrmed  by  a  divided  court  in  an 
opinion  of  Slmonton,  circuit  Judge,  discuss- 
ing at  length  and  with  great  learning  the 
question  of  public  policy,  but  declining  to 
pass  upon  it  Hyer  v.  Richmond  Tractl<m  Co., 
80  Fed.  839,  26  C.  C.  A.  175.  Upon  certiora- 
ri to  the  Supr^ne  Court  of  the  United  States 
the  Judgment  of  the  Circuit  Court  of  Appeals 
was  sustained  in  the  opinion  from  which  we 
have  quoted.    Five  of  the  Justices  concurred 
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to  tbe  Tdatlons  in  the  opinion.  Harlan,  T.,  also  concurred 
on  the  ground  that  the  contract  alleged  in 
the  bill  was  agatmst  public  policy,  while 
Brown  and  Feckham,  JJ.,  dissented  on  the 
ground  that  the  contract  waa  enforceable  in 
equity  as  well  aa  at  law.  This  entire  ques- 
tion was  thoroughly  discussed  in  the  opin- 
ions to  which  we  have  referred,  and  it  is 
only  necessary  for  us  to  say  that  they  thor- 
oughly demonstrated  the  principle  that  the 
contract  in  queetlon  here  is  enforceable  at 
law.  In  our  opinion  there  is  nothing  in  the 
opinion  of  Judge  Harlan  inconsistent  with 
this  conclusion.  In  that  case  two  full-fledg- 
ed corporations  had  applications  pending  be- 
fore the  city  council,  for  permission  to  con- 
struct the  road  in  a  street  of  Bldunond. 
They  agreed,  in  effect,  that  to  whichever 
the  franchise  should  l>e  granted  they  should 
share  equally  in  the  result  Judge  Harlan 
thought  that  this  arrangement  carried  de- 
ception 00  Its  face.  In  this  case  there  was 
no  corporation  or  other  agency  capable  of 
holding  the  franchise  In  exlst^ice  when  the 
arrangement  was  made.  There  is  no  decep- 
tion In  the  situation.  The  Judges,  were  fully 
informed  of  the  arrangement,  and,  as  the 
evidence  shows  suggested  it  after  investiga- 
tion, and  the  corporation  was  organized  In 
accordance  with  that  suggestion.  If  it  con- 
cealed any  ulterior  and  unlawful  element 
upon  which  the  plaintiff  acted,  it  should 
have  been  pleaded  in  the  answer.  Kelerher 
V.  Henderson,  203  Mo.  496,  101  S.  W.  10S3; 
MuBser  v.  Adler,  86  Mo.  loc.  dt.  449. 

We  hold  that  these  parties  and  all  of 
them  bad  the  right  to  unite  in  organizing 
a  corporation  for  the  purpose  of  construct- 
ing this  road  and  incidentally*  obtain  a 
franchise  therefor;  that,  being  organized 
and  incorporated,  it  was  posseted  of  all  the 
powers  Incident  to  such  corporations  under 
the  statutes  relating  thereto,  including  the 
rlgiit  of  the  stockholders  to  distribute  the 
stock  by  .arrangement  among  themselves; 
that  in  doing  so  they  might  create  a  valid 
trust  in  the  holder  as  to  the  whole  or  any 
part  thereof;  and  that  such  trust  would  be 
enforceable  at  law  or  in  equity  as  the  facts 
might  indicate. 

4.  The  objections  of  the  defendant  to  me 
instructions  given  by  the  court  for  the  plain- 
tiff have  been  practically  answered  in  ,the 
second  paragraph  of  this  opinion,  in  which 
we  traced  the  career  of  the  franchise  of  the 
Central  Belt  Company,  which  constitutes  the 
original  trust  fund  for  the  conversion  of 
which  this  suit  is  prosecuted.  It  was  the 
only  property  of  that  company,  and  its  cap- 
ital stock  represented  It  Having  received 
the  capital  stock,  he  held  the  paper  title 
by  means  of  which  he  might  absolutely  dis- 
pose of  the  fund  for  the  benefit  of  himself 
and  his  associates  according  to  their  respec- 
tive Interests  under  the  original  agreement, 
and  not  otherwise.  If  he  converted  It  Into 
money  or  other  property,  the  same  trust  at- 
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tadied  Itself  to'  the  proceeds.  When  lie 
caused  the  St.  Lools  Belt  to  be  organized,  he 
acquired  the  entire  capital  stock  for  himself 
and  associates  and  caused  the  franchise 
which  constituted  the  trust  fund  to  be  trans- 
ferred to  it  for  the  benefit  of  himself  and 
his  associates.  Hie  trust  still  clung  to  the 
new  title  under  which  he  held  it  When 
he  transferred  the  new  capital  stock  through 
the  Mississippi  Valley  Trust  Company  to  the 
Terminal  Association,  this  same  franchise 
was  the  only  property  which  represented  the 
stock  so  transferred,  because  all  other  propr 
erty  had  been  acquired  by  the  creation  of 
Indebtedness  which  was  assumed  and  paid 
with  interest  by  the  Terminal  Association  in 
addition  to  the  payments  for  the  stock,  90 
that  the  latter  represented  the  profit  arising 
from  the  trust  fund  and  nothing  else,  and 
for  this  he  was  bound  by  his  contract  to  ac- 
count to  his  associates  whom  he  carried  with 
him  by  that  designation  through  all  his  op- 
erations with  this  property.  We  recapitu- 
late these  things  in  this  brief  form  to  in- 
dicate without  unnecessary  repetition  the 
principles  evidently  in  the  mind  of  the  court 
when  It  gave  these  two  Instructions.  They 
conform  to  this  theory,  and  we  see  no  sub- 
stantial error  In  their  form. 

[I]  5.  Error  is  predicated  on  the  fact  that 
the  court  permitted  the  Jury  to  retire  and 
amend  its  verdict  by  computing  the  interest 
OD  the  demand,  which  they  did  again  coming 
into  court  without  having  stated  except  as 
an  infer^ice  from  the  figures,  the  date  from 
which  it  had  been  computed.  No  obJectl<m 
was  made  or  exception  saved  at  the  time, 
but  the  circumstance  was  fully  detailed  in 
the  motloh  for  a  new  trlaL  If  this  action 
was  error,  the  court  should  have  been  given 
an  opportunity  to  avoid  or  correct  it  at  the 
time.  It  was  practically  a  matter  of  excep- 
tion and  the  objection  came  too  late. 

We  think  the  Judgment  should  be  and  it 
Is  aflirmed. 

RAGLAND  and  SMALL,  CO.,  concur. 

PER  CURIAM.  In  the  foregoing  opinion 
of  BROWN,  C,  all  concur,  J.  T.  BLAIR,  J., 
in  result,  except  WALKER,  O.  J.,  and 
WOODSON,  J„  who  dissent 


BRUNER  «t  al.  v.  JOHNSTON  et  al.  (No. 
21469.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  30,  1920.    Rehearing  Denied  Mardi 

6, 1921.) 

I.  Appeal  aad  error  e=»635(3)— Appeal  in  eq- 
nl^  case  not  dismissed  because  entire  evi- 
dence U  not  presented  for  review. 
While  Supreme  Court  rule  7   (186  S.  W. 

vii),  requires  that  in  equity  cases  the  entire 


evidence  shaB  be  presented  to  tSte  'Supreme 
Court  that  rule  does  not  require  an  appeal  to 
be  dismissed  in  case  of  uoncompliance,  but  only 
prevents  consideration  of  the  evidence. 

2.  Appeal  and  error  «=a544(3)— Appeal  htU 
to  present  question  whether  decree  wa*  with- 
in pleadings,  though  evidence  was  not  proved. 

Where  there  was  a  copy  of  the  judgment 
and  order  of  the  court  granting  appeal,  but 
there  was  no  bill  of  exceptions  preserving  the 
evidence,  the  case  was  properly  before  the  Su- 
preme Court  to  determine  whether  the  decree 
was  within  the  pleadings. 

3.  Insane  persons  <3=>66— Deed  of  Insane  per- 
son voidable  only  upon  restoration  of  status 
quo. 

The  deed  of  an  insane  person  not  under 
guardianship  is  voidable  only  upon  restoration 
of  the  status  quo  of  the  other  party,  and,  in 
the  absence  of  showing  that  purchasers  from 
the  grantee  of  the  insane  persons  knew  of 
the  insanity,  or  that  such  insane  persona  were 
defrauded,  the  purchasers  are  entitled  to  be 
reimbursed  as  a  condition  to  setting  aside  the 
conveyance. 

Appeal  from  Circuit  Court,-  Jadcson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by,  Roland  E.  Bruner  and  another, 
guardians  of  John  Porter  and  Hettie  I.  Por- 
ter, against  William  B.  Johnston  and  others. 
Prom  a  decree  for  plaintiffs  canceling  deeds 
upon  condition,  plaintiffs  appeal.    Affirmed. 

This  suit  was  instituted  in  the  circuit  court 
of  Jackson  county,  by  the  appellants  against 
the  respondents  to  set  aside  and  cancel  cer- 
tain warranty  deeds  in  the  petition  described, 
one  executed  by  John  Porter  and  Hettie  I. 
Porter,  his  wife,  conveying  to  William  B. 
Johnston  certain  lots  of  ground  situate  In 
Jackson  county.  Mo.,  together  with  the  im- 
provements thereon,  more  particularly  de- 
scribed in  the  petition,  and  the  other  execut- 
ed by  William  B.  J<Amston  and  his  wife,  to 
G.  E,  Codington  and  H.  E.  Furlong,  convey- 
ing to  them  the  same  lots  before  mentioned. 

The  petition  charged  that  no  consideration 
was  paid  for  the  conveyances  made  by  said 
deeds.  The  answers  put  in  issue  aU  the  al- 
legations of  the  petition,  and  Codington  and 
Furlong  pleaded  that  they  purchased  the 
property  without  notice  of  any  fraud  perpe- 
trated upon  the  parties,  in  good  faith,  and 
paid  a  reasonable  fair  price  therefor. 

The  court  found  the  Issues  for  the  plain- 
tiffs, and  rendered  a  decree  canceling  the 
deeds  mentioned,  and  reinvesting  the  title  to 
the  same  lots  in  the  said  John  Porter  and 
Hettie  I.  Porter,  his  wife,  up<m  condition 
that  they  repay  to  Codington  and  Furlong 
the  siuu  of  money  they  paid  for  the  lota. 
From  this  decree  the  plaintiffs  appealed. 

The  petition  was  a  bill  lu  equity  in  the  usu- 
al form,  charging  that  the  Porters  were  of 
unsound  mind  and  incapable  of  transacting 
business,  and  especially  to  execute  the  deed 
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before  taeaHHutA  to'  WUIlam  B.  Johnst<», 
whld)  was  without  oonsideratlon,  and  that 
th«  deed  from  Jtrimston  to  Codington  and 
Farlong  was  without  consideration,  and  void. 
Then  tollowB  the  prayer  for  the  cancellation 
of  the  deeds.  Then  follows  the  answers  as 
before  mentlimed. 

A  full  finding  of  the  facts  of  tbe  case  wlU 
appear  later  tn  the  decree  of  the  court,  here- 
inafter set  forth.'whloh  appears  nowhere  else 
In  the  record,  as  there  is  no  bill  of  exceptions 
In  the  case,  niere  was  no  allegation  in  the 
bill  that  Porter  and  wife  were  under  guar- 
dianship at  the  time  they  conveyed  the  lands 
to  J<^nBton ;  that  Johnston  knew  of  the  fact 
that  they  were  of  nnaound  mind  at  the  time 
he  purchased  the  property.  The  guardians 
were  subsequently  appointed.  The  bill  pray- 
ed for  a  receiver  to  take  possession  of  tbe 
property,  etc. 

"The  winrt  will  observe  that  there  is  no  tes- 
timony in  this  case,  and  appellants  are  relying 
wholly  upon  the  decree  rendered' by  tbe  court. 
On  the  6th  day  of  May,  1918,  which  was  during 
the  March  term  of  1918  of  the  circuit  court  of 
Jackson  county,  Mo.,  at  Kansas  City,  this  case 
was  tried  by  the  court,  and  the  following  decree 
was  rendered  therein,  which  here  follows: 

Decree. 

'"Now  on  this  6th  day  of  May.  1918,  this 
cauae  lukving  come  on  for  final  hearing  upon 
the  petition  and  answers  and  pcoofs  taken 
therein,  and  all  of  the  defendants  having  tteen 
legally  served  with  process  and  appearing  in 
person  and  by  attorney,  and  plaintiffs  appearing 
by  attorney,  the  court  finds  from  the  evidence 
that  John  Porter  and  Hettie  I.  Porter  are 
husband  and  wife,  and  that  they  are  both  under 
guardianship  in  the  probate  court  of  Jackson 
county,  Mo.,  and  that  Roland  B.  Bruner  and 
Mary  E.  Scott  are  their  duly  appointed,  qual- 
ified, and  acting  guardians. 

"  "The  court  further  finds  that  on  and  prior 
to  the  25th  day  of  February,  1913,  John  Port- 
er, one  of  the  wards  herein,  was  the  owner  ,of 
the  following  described  real  estate  situate  in 
tbe  county  of  Jackson,  state  of  Missouri,  to 
wit' 

"[Here  follows  the  descriptions.] 

"  'The  court  ftarther  finds  that  on  the  said 
2Sth  day  of  February,  1913,  at  a  time  when 
the  said  John  Porter  was  weak  in  mind  and 
body  and  of  unsound  mind  and  incapable  of 
contracting  and  managing  his  atEairs  and  whol- 
ly unable  to  comprehend  the  effect  of  making  a 
deed,  did  on  said  day  make  and  execute  a  war- 
ranty deed  to  the  defendant  William  B.  John- 
ston, conveying  to  him  all  of  tbe  real  estate 
above  described  for  and  in  consideration  of  the 
reported  consideration  of  $10,500,  and  which 
was  to  be  secured  by  a  deed  of  trust  on  said 
premises;  that  no  money  was  paid  by  said 
defendant  Johnston  to  the  said  John  Porter  at 
the  time  of  the  purchase,  and  the  court  further 
finds  that  a  deed  of  trust  was  made  by  the  de- 
fendant Johnston  and  his  wife  to  secure  the 
said  note  for  $10,500  and  if  delivered  to  the 
•aid  Porter  was  afterwards  redelivered  back 
to  the  said  defevdant  Johnston  and  never  plac- 
ed on  record;  that  said  warranty  deed  to  John- 
ston was  duly  recorded  in  the  recorder's  office 
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at  Independence,  Jackson  county,  Mo.i  ofi  the 
24th  day  of  May,  1913,  in  Book  316,  at  page 
4B2. 

"  'The  court  further  finds  from  the  evidence 
that  the  defendant  William  B.  Johnston,  to- 
gether with  his  wife,  on  the  27th  day  of  May, 
1913,  conveyed  the  real  estate  hereinbefore 
described  to  R.  S.  Field,  trustee  for  James  B. 
Gordon,  to  secure  the  payment  of  one  note 
therein  described  for  $4,000,  payable  on  June 
1,  1915,  with  interest  from  date  at  6  per  cent, 
per  annum,  payable  semiannually;  that  said 
deed  of  trust  is  recorded  in  the  recorder's  of- 
fice of  Jadcsou  county.  Mo.,  at  Independence,  in 
Book  320,  at  page  227. 

"  The  court  farther  finds  that  on  the  19th 
day  of  May,  1914,  tbe  defendant  William  B. 
Johnston,  together  with  his  wife.  Susan  A. 
Johnston,  conveyed  tbe  real  estate  hereinbe- 
fore described  to  Frank  M.  Padden,  trustee 
for  Vera  Daniels  Smith,  to  secure  the  payment 
of  one  noto  of  said  date  for  $700,  due  Novem- 
ber 13,  1914,  with  interest  from  dato  at  8 
per  cent,  per  annum  payable  annually,  and 
which  deed  of  trust  is  subject  to  a  $4,000 
mortgage  heretofore  referred  to. 

"  "The  court  further  finds  from  tbe  evidence 
that  on  the  30th  day  of  December,  1914,  the 
defendant  William  B.  Johnston,  together  with 
his  wife,  Susan  A.  Johnston,  made  and  execut- 
ed a  warranty  deed  to  the  premises  hereinbe- 
fore described  to  the  defendants  O.  E.  Coding- 
ton and  H.  E.  Furlong,  and  which  deed  was 
duly  acknowledged  by  said  William  B.  Johnston 
and  Susan  A.  Johnston  on  the  said  30th  day 
of  December,  1914,  and  recorded  in  the  re- 
corder's office  of  Jackson  county.  Mo.,  at  In- 
dependence, in  Book  334,  at  page  174,  and 
which  deed  purports  to  be  made  for  the  con- 
sideration of  $5,000. 

"  Tbe  court  further  finds  from  the  evidence 
that  the  defendants  O.  E.  Codington  and  H.  E. 
Furlong  on  the  19th  day  of  June,  1915,  paid 
off  and  discharged  said  deed  of  trust  for  $4,000, 
and  being  the  one  recorded  in  Book  320,  page 
227,  aforesaid,  and  on  the  26th  day  of  Feb- 
ruary, 1915,  paid  off  and  discharged  said  deed 
of  trust  for  $700,  being  the  one  recorded  in 
Book  32,  at  page  339,  aforesaid;  that  the  total 
amount  paid  by  the  said  defendants  Codington 
and  Furlong  in  satisfying  tbe  two  deeds  of 
trust,  as  well  as  interest  paid  thereon  by  them 
after  receiving  a  deed  to  the  premises,  amounts 
to  $5,083.06. 

"  'The  court  further  finds  that  the  defend- 
ants Codington  and  Furlong  have  paid,  as  city, 
county,  and  state  taxes  on  tbe  premises  here- 
inbefore described,  the  sum  of  $1,119.84,  and 
with  interest  from  the  date  of  the  several 
tax  receipts  amounting  to  $113.92,  making  a 
total  payment  of  taxes  with  interest  thereon 
to  dato  of  $1,233.76;  that  in  addition  to  the 
$4,700  secured  by  the  two  deeds  of  trust  on 
said  premises  the  said  defendant  Johnston  had 
collected  rents  on  the  premises  to  the  amount 
of  $966.65. 

"  'The  court  further  finds  that  from  the  pro- 
ceeds of  said  two  loans  and  rente  the  defend- 
ant Johnston  paid  $1,000  to  the  New  England 
National  Bank,  and  delivered  to  said  Hettie 
I.  Porter  his  check  for  $700,  and  the  balance 
of  said  funds  so  collected  has  been  used  by 
the  said  Johnston  in  repairing  and  improving 
the  property  and  the  payment  of  taxes  there- 


Digitized  by 


Google 


94 


228  SOUTHWESTERN  REPORTER 


(Mo. 


on  to  the  full  extent  of  the  amount  so  re- 
ceived by  him,  except  the  sum  of  $700,  whidi 
the  court  finds  not  accounted  for. 

"  'Wherefore,  it  is  ordered,  adjudged,  and 
decreed  by  the  court  that  the  deed  so  made 
by  the  Baid  John  Porter,  together  with  his 
■wife,  Hettie  I.  Porter,  on  the  25th  day  of 
February,  1913,  and  recorded  in  the  recorder's 
office  of  Jackson  county.  Ho.,  at  Independence, 
on  the  24th  day  of  May,  1913,  in  Book  316,  at 
page  452,  conveying  the  property  hereinbefore 
described,  and  the  deed  so  made  by  the  said 
William  B.  Johnston  and  Susan  A.  Johnston 
dated  December  30,  1914,  and  filed  for  record 
January  2,  1915,  in  the  recorder's  office  of 
Jackson  county.  Mo.,  at  Independence^  in  Book 
334,  at  page  174,  conveying  ttie  property  here- 
inbefore described,  are  by  the  court  hereby 
canceled,  set  aside,  and  for  naught  held,  and 
the  ^tle  revested  in  said  John  Porter,  upon 
condition  that  said  plaintiffs  pay  to  defendants 
G.  E.  Codington  and  H.  E.  Furlong  the  said 
several  sums  paid  out  by  them  on  behalf  of  said 
property  as  found  by  the  court  herein,  on  or 
before  January  1,  1919,  to  which  finding,  judg- 
ment, and  decree  the  plaintiffs  and  defendants 
each   severally   except. 

"  'And  the  court  appoints  Donald  H.  Lat- 
shaw  to  take  possession  of  said  property  and 
collect  the  rents  and  keep  account  of  same 
and  report  same  to  court' " 

Ed  E.  Aleshlre,  of  Kansas  City,  for  appel- 
lants. 

Roland  Hijghes,  of  Kansas  City,  for  re- 
spondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  I.  Counsel  for  respondents  have 
filed  a  motion  to  dismiss  the  appeal  ttecause 
appellants  have  not  complied  with  the  provi- 
sions of  rule  7  of  this  court  (186  S.  W.  vil), 
which  requires  that  in  equity  cases  the  «itlre 
evidence  shall  be  presented  to  this  court. 
That  rale  does  not  go  to  the  extent  of  requir- 
ing the  appeal  to  be  dismissed,  but  only  that 


the  evidence  will  not  be  considered  if  this 
rule  is  not  comi>Iied  with.  In  the  case  at 
bar,  there  is  no  bill  of  exceptions  preserved 
in  the  record,  and  of  course  we  cannot  ooosid- 
er  the  evidence  because  there  is  none  before 
us ;  but  there  Is  a  copy  of  the  judgment,  and 
order  of  the  court  granting  the  appeal,  etc. 
This  properly  lodges  the  case  in  this  court, 
and  while)  we  have  no  erldence  before  us, 
yet  the  record  proper  is  properly  here,  and  It 
therefore  becomes  our  duty  to  say  whether  or 
not  the  decree  rendered  was  properly  within 
the  pleadings. 

[3]  II.  The  only  remaining  questioa  there- 
fore before  this  court  for  determination  is, 
Is  the  decree  rendered  sustained  by  the  Is- 
sues made  by  the  pleadings?  Learned  counsel 
have  not  pointed  out  in  what  way  the  decree 
is  broader  or  more  comprehensive  than  are 
the  Issues  made  by  the  pleadings,  and  we 
have  be«i  unable  to  make  any  such  discov^y. 
It  must  be  borne  in  mind  ttiat  the  deed  of 
an  insane  pet-son  not  under  guardianship  is 
only  voidable  upon  the  restoration  of  the 
status  quo  of  the  party.  Blont  v.  Spratt,  113 
Mo.  48,  20  S.  W.  967;  McKeozie  v.  Donnell, 
151  Mo.  461,  52  S.  W.  222.  There  is  no  allega- 
tion in  the  petition  that  Codington  and  Fur- 
long knew  that  the  Porters  were  Insane,  at 
the  time  they  conveyed  the  property  to  Johns- 
ton, or  that  Johnston  had  defrauded  them; 
therefore  Under  the  authorities  dted  they 
must  not  suffer  for  the  fraud  or  Improper 
conduct  of  Johnston.  We  are  of  the  (pinion 
that  the  decree  is  within  the  pleadings.  City 
of  Macon  v.  Pub.  Ser.  CJom.,  266  Mo.  484, 181 
S.  W.  396;  authorities  cited  In  Bevin  v.  Pow- 
ell, 11  Mo.  App.  221 ;  Roberts  v.  Bartlett,  26 
Mo.  Ai^.  611,  loc.  cit  619;  State  ex  rel.  v. 
Jarrott,  183  Mo.  204,  81  S.  W.  876. 

Finding  no  error  In  the  record  proper;  the 
judgment  is  affirmed. 

All  concur. 
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COLDWELL  at  al.  v.  COLDWELL  0t  al. 
(No.  21573.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  3a  1820.    Rehearing  Denied 

March  5,  1»21.) 

1.  Wills  «=9t66(l)— EvIdMOe  held  to  sostaln 
verdict  of  uadue  loflaenoe. 

In  a  will  contest  snit,  evidence  held  to  sus- 
tain verdict  of  undne  influence  over  testator 
infloencing  the  making  of  his  will. 

2.  Wills  «=3l58-^bsanoe  does  «ot  exclude  ■■- 
daa  laflnenoe. 

That  one  claimed  to  have  unduly  influenced 
testator  was  not  present  at  the  moment  the 
win  was  drawn  and  signed  did  not  exclude  the 
idea  that  his  undue  influence,  which  was  shown 
to  have  previously  been  acquired,  was  not 
present  and  potential  at  the  making  of  the 
wilL 

3.  Wills  €=9l66(  12)— Undue  lafluence  provable 
iiy  clreumstaneas. 

Undue  influence  may  be  inferred  from  all 
the  facts  and  circumstances,  and  this  infer- 
ence may  be  greatly  reinforced  by  the  state- 
ments made  by  the  persons  charged  with  such 
influence. 

4.  Wills  «S9 166(4)— Testator's  declarations 
admissible. 

In  a  wiU  contest  snit,  where  one  question 
presented  was  that  the  will  was  procured  by 
fqise  representations,  that  a  son,  whom  the 
will  practically  disinherited,  had  not  paid  any 
rent  for  a  farm  which  be  had  occupied  for 
more  than  a  quarter  of  a  century,  the  testa- 
tor's dedaration  that  -the  will  was  made  in 
view  of  such  rent-free  occupation  of  the  farm 
by  the  son  was  to  be  considered  by  the  jury. 

5.  Will*  «=3|66(I I)— Testator's  declarations 
were  evidence  of  his  mental  state,  not  of 
facts  so  declared. 

The  remarks  of  testator,  made  at  various 
times,  not  contemporaneous  with  the  making 
of  the  will,  held  only  evidence  of  the  state  of 
hia  mind  at  those  times,  and  not  evidence  of 
the  truth  of  the  facts  so  stated. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; Ernest  S.  Oantt,  Judge. 

Suit  by  J.  William  Coldwell  and  others 
against  Bebecca  J.  Coldwell  and  others  to 
contest  the  will  of  Rufus  L.  Coldwell.  Judg- 
ment for  plaintiffs,  rejecting  the  will,  and 
defendants  appeal.    Affirmed. 

This  suit  was  instituted  in  the  drcnlt  court 
of  Audrain  county,  by  the  plaintiff  against 
the  defendants  to  contest  the  wlU  of  Rufus 
Ik  Coldwell.  A  trial  was  had  before  the 
court  and  Jury,  wbldx  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  plaintiff,  re- 
jecting the  will,  and  In  proper  form  the  de- 
fendants appealed  the  cause  to  this  court 

On  account  of  the  principal  contention  of 
coonsel  for  appellants,  that  there  Is  no  mate- 
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rial  or  substantial  evidence  contained  in  thl9 
record  tending  to  show  that  undue  influence 
was  exercised  over  the  mind  of  the  testator, 
it  will  be  necessary  to  set  out  mt)ch  of  It 
that  Is  disclosed  by  the  record. 

The  record  is  unnecessarily  lengthy,  but 
counsel  have  substantially  compiled  with 
Rule  No.  15  (198  S.  W.  vi)  of  this  court  in 
making  statements  of  the  case,  and  as  the  cor- 
rectness of  the  statement  of  neither  is  direct- 
ly challenged,  I  shall  quote  substantially  the 
statement  of  each,  as  the  statentent  of  the 
case  here,  avoiding  unnecessary  repetition. 

The  will  was  duly  proven  and  probated  in 
the  probate  court  of  Audrain  county,  and 
this  suit  was  brought  to  contest  the  same. 
For  the  present,  it  is  sufficient  to  state  that 
the  evidence  for  the  proponents  of  the  will 
makes  a  prima  facie  case  fbr  the  Jury. 

The  evidence  for  the  plaintiffs  tended  to 
show  that: 

Rufus  Ii.  Coldwell  died  In  Audrain  county, 
Mo.,  about  the  6th  day  of  February,  1917,  and 
left  what  purports  to  be  a  last  will,  dated 
the  2eth  day  of  September,  1914. 

The  said  Rufus  L.  Coldwell  left  surviv- 
ing him  seven  children,  to  wit,  Rebecca  J., 
Buddie,  C.  L.  (CoUis)  Coldwell,  Emily  Byms, 
Lizzie  Morris,  Alice  Byars,  and  J.  William 
Coldwell,  one  of  the  plaintiffs  herein,  and 
one  grandson,  a  plaintiff,  Robert  I*  Cmm. 

The  said  Collls  Oldwell  died  In  January, 
1918,  after  the  death  of  said  Rufus.  The 
other  defendants  are  bis  children. 

The  plaintiffs  in  this  case  are  J.  W.  Cold- 
well,  a  son,  who  was  willed  $5,  and  Robert 
Cmm,  a  grandson,  the  only  child  of  testator's 
daughter  Mary,  who  was  willed  $500.  The 
testimony  shows  that  the  grandson  was  on 
especially  filendly  terms  with  the  deceased, 
seemed  to  think  a  great  deal  of  him,  and  his 
mother  was  one  of  the  deceased's  favorite 
daughters,  and  young  Crum  stayed  at  his 
grandfather's  house  quite  a  long  time,  and 
the  relations  between  himself  and  his  grand- 
father were  always  friendly. 

The  deceased  was  a  farmer;  came  to  Au- 
drain county  in  an  early  day  (1854)  and  was 
exceptionally  prosperous.  His  wife  died 
April  26,  1914.  On  the  date  of  his  death 
the  testator  was  either  86  or  87  years  of  age. 

The  plaintiffs  alleged  mental  Incapacity 
and  undue  Influence  by  the  defendants,  es- 
pecially the  defendant  Teaman  Byrns,  and 
it  is  also  alleged  that  the  defendants  preju- 
diced Rufus  U  Coldwell  against  the  plaintiffs 
by  misrepresenting  the  facts  to  him  as  to  the 
amount  of  money  and  pn^erty  he  had  ad- 
vanced and  given  to  his  children,  and  caused 
the  said  Rufus  L.  Coldwell  to  erroneously  be- 
lieve that  he  had  advanced  and  given  to 
the  plaintiffs  much  more  in  money  and  prop- 
erty that  he  had  advanced  and  given  to  any 
of  his  other  children,  and  caused  him  to 
erroneously  believe  that  he  had  advanced  to 
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blB  son  William  more  OKmey  and  property 
than  he  had  advanced  to  any  of  his  other 
children. 

The  evidence  on  the  part  of  the  plaintifls 
tended  to  show  that  the  said  Rufus  L.  Cold- 
well,  in  the  year  1914,  entertained  a  delusion 
that  his  son  J.  William  Coldwell  had  not 
paid  him  any  rent  ffur  a  farm  that  he  bad 
tieen  occupying  for  a  great  many  years.  This 
delusion  was  planted  in  the  testator's  mind 
by  the  beneficiaries  and  is  written  into  the 
will,  and  appears  therein  expressed  in  tl>e 
following  language: 

"My  son,  J.  William  Coldwell,  has  had  the 
use  of  seTenty-five  acres  of  land,  more  or  less, 
for  twenty-five  years,  without  paying  any  rent, 
and  I  have  given  him  nine  hundred  and  eight 
dollars  a  short  time  ago  which  I  feel  makes 
him  equal  to  what  the  other  children  will  re- 
ceive." 

The  proof  that  the  testator's  son  William 
had  not  occupied  any  of  plaintiff's  land  rent 
free  was  overwhelming  in  the  case,  and  the 
recital  Oiat  he  had  given  him  |908  was  prov- 
en to  be  incorrect;  the  testimony  showing 
that  he  had  given  him  |9S0. 

The  testimony  relevant  to  the  delusion  that 
Will  Coldwell  had  had  the  use  of  one  of  tes- 
tator's farms  free  is  in  substance  as  follows: 

Will  Coldwell  lived  with  his  father  on  the 
latter's  farm  until  be  was  23  years  old.  The 
father  owned  another  farm  near  Benton  City, 
and  Will  moved  onto  that  farm  in  1887.  The 
first  two  years  he  paid  money  rent.  After 
the  first  two  years  other  arrangements  were 
made  and  he  paid  crop  rent  and  occupied  the 
place  until  he  bought  it  in  1915.  In  the 
early  days,  the  father  pastured  his  own 
mules  and  horses  on  Uie  place.  When  the 
son  Will  first  took  possession  of  the  place, 
it  was  prairie  grass  and  prairie  weeds.  It 
contained  150  acres  and  there  were  about 
100  acres  in  cultivation;  the  remainder  of 
the  land  was  prairie,  partly  broken. 

About  eight  years  after  Will  took  posses- 
sion of  the  place,  he  put  16  acres  in  timothy, 
furnishing  the  seed  himself.  He  settled  with 
his  father  every  year,  giving  him  one-third 
of  what  was  raised,  crop  rent.  The  father 
would  sometimes  leave  the  rent  com  on  the 
place  two  or  three  years,  waiting  for  a  better 
price.  He  gave  him  one-third  of  all  the  com, 
and  one-third  of  all  the  oats,  giving  him,  In 
later  years,  one-half  the  oats.  The  son  Will 
put  improvements  on  the  place  at  his  own 
expense,  costing  between  $2,000  and  $3,000, 
and  kept  the  place  in  repair  at  his  own  ex- 
pense, doing  the  work  and  furnishing  the 
material.  When  he  bought  the  place  in  1915, 
his  father  allowed  him  $2,500  for  the  im- 
provements. There  never  was  any  dispute 
about  the  payment  of  the  rent  until  the  de- 
lusion developed  shortly  before  the  will  In 
question  was  made. 

The  son  Will  also  paid  the  taxes  during  the 
entire  time  that  be  occupied  the  place.         i 


The  rMit  was  pa  id.  up  until  1914,  the  mon- 
ey for  the  year  1914  being  put  in  tlie  First 
National  Bank,  and  referred  to  as  Mr.  Bu(^- 
ner's  Bank,  and  some  unsold  com  remained 
on  tile  place  as  rent  com  at  the  time  of  the 
father's  death. 

The  above  facts  were  not  only  proved  by 
the  testimony  of  J.  Will  Coldwell,  but  by  the 
testimony  of  James  W.  DoweU,  and  nearly 
aU  the  witnesses  who  testified  on  behalf  of 
the  defendant  A  carefnl  reading  of  tite 
record  will  satisfy  any  unbiased  and  fair 
mind  that  the  claim  that  the  plaintiff,  Will 
Coldwell,  had  used  his  father's  farm,  rent 
free,  was  utterly  baseless,  a  delusion  not 
founded  on  any  fact,  but  apparently  so  firmly 
lodged  in  the  faOier'a  mind  about  the  time  he 
made  his  will  that  he  could  not  be  reasoned  - 
out  of  it 

Dr.  William  H.  Douglass,  the  family  physi- 
cian of  Rufus  Coldwell,  testified  in  the  case. 
He  was  the  family  physician  for  blm  for 
about  10  years,  and  had  known  him  for  25 
years.  He  testified  that  in  the  years  1914 
and  1916  he  was  progressively  more  feeble, 
and  his  condition  at  that  time  was  such  tliat 
he  could  not  get  around  without  some  one 
accompanying  him.  He  had  to  walk  vrith  a 
cane  and  was  partially  blind.  He  could 
scarcely  recognize  old  acquaintances  at  any 
great  distance;  only  one  eye  had  any  vision 
at  all.  He  said  that  about  the  26th  day  of 
September,  1914,  when  the  will  was  execute, 
his  condition,  was  childish,  bordering  on  se- 
nility or  senile  dementia,  and  his  memory 
was  faulty.  He  could  iremember  things  occur- 
ring quite  a  number  of  years  back,  but  was 
mentally  weak  as  to  recrat  occurrences.  He 
would  give  different  answers  to  the  same 
question  after  short  intervals.  The  condi- 
tions became  more  exaggerated  the  older  he 
got.  In  a  general  way,  the  medical  term,  the 
doctor  said,  which  would  describe  his  con- 
dition, was  "senile  dementia";  that  is,  a 
gradual  failing  of  the  mental  faculties  due  to 
senility  or  to  age — simple  decay.  You  might 
call  it  softening  of  the  brain. 

In  answer  to  the  question  whether  or  not 
he  was,  on  September  26,  1914,  capable  of 
transacting  the  usual  and  ordinary  affairs  of 
life  in  a  business  way,  he  said  anything  that 
would  require  any  exercise  of  any  acute  mem- 
ory or  judgment,  anything  like  that,  he 
would  have  to  answer  no;  "do  not  believe 
that  he  was  In  a  condition  to  attend  to  any 
business  of  any  great  extent.  Anything  re- 
quiring the  exercise  of  judgment  or  requiring 
any  recapitulation  of  memory,  he  was  not 
capable  of  doing.  He  had  the  palsy,  or  trem- 
or ;  he  also  had  neuralgia,  which  involves  the 
nerves.  In  that  It  is  in  the  nerves  of  the 
trunk  and  chest." 

Quite  a  number  of  witnesses  gave  testi- 
mony to  the  same  effect;  that  the  alleged 
testator  was  old,  childish,  mentally  weak, 
forgetful,  and,  In  1914,  very  markedly  in  his 
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dotage.  H.  B.  Rice,  a  minister  of  the  Baptist 
Chnrcb,  waa  offered  as  a  witness  by  plain- 
tlffg,  and  on  croBs-examlnatiim  be,  speaking 
of  the  deceased,  said: 

"He  was  a  feeble  man.  He  was  what  is  pop- 
nlarl7  called  in  his  decline  and  dotage.  In  talk- 
ing, he  talked  like  one  in  liis  decline  and  dot- 
age." 

In  tbe  will  wbldi  is  imder  attack,  $S  is 
given  to  the  son  WiUlam,  and  $600  to  the 
grandson,  Hobert  L.  Crum.  The  estate  of 
Bufus  li.  Coldwell  which  remained  Intact  at 
the  time  of  his  death  was  worth  over  $50,000, 
and  from  May  16,  1914,  to  April  17,  1916,  he 
distributed  among  his  children,  exclusive  of 
'William  and  his  grandson,  substantially 
^SO.OOO. 

May  16,  1914,  he  distributed  to  his  seven 
diildren  $980  apiece.  In  June,  1914,  he  dis- 
tributed $1,150  each  to  all  of  his  children 
with  the  exertion  of  William  and  Collis. 
July  22,  1914,  he  distributed  to  all  his  chil- 
dren, except  plaintiff  WiUlam,  $285  each.  His 
gifts  to  the  other  children  at  tbe  time  he 
made  the  will  were  $1,385  in  excess  of  what 
be  had  given  William.  On  April  13,  1915, 
he  $;ave  to  Emily  Byms,  Alice  Byars,  and 
Buddie  ColdweU  $3,491^  each,  to  Collls 
Coldwell  and  Lizzie  Morris  $2,991.35  each, 
and  gave  William  nothing.  April  17,  1916, 
be  made  a  further  distribution,  giving  Emily 
Byms,  Bebecca,  Buddie,  and  Alice  Byars 
$1,000  each,  and  Collis  Coldwell  and  Lizzie 
Jlorris  $800  each,  giving  nothing  to  the  plain- 
tiff William,  nor  to  the  grandson,  Robert 
Crum. 

At  the  time  the  wUl  was  drawn,  E^ily 
Byms,  the  daughter  of  Rufns  Coldwell,  and 
Wife  of  Yeaman  Byms,  had  received  by  way 
of  advancement  since  May,  1916,  the  sum 
of  $2365,  and  Will,  during  the  same  period, 
had  received  $980.  All  the  children,  with  the 
exception  of  Collis  and  Lizzie  Morris,  from 
May  16,  1914,  untU  April  17,  1916,  received 
$6356.35,  and  Lizzie  Morris  received  $6,136.- 
35,  and  the  plaintUC  Will  Coldwell  recdved 
$980  only. 

In  other  words,  all  that  his  son  William 
Coldwell  ever  received  from  the  estate  prior 
to  the  old  gentlemen's  death  was  $980,  as 
against  several  thousand  to  the  other  diU- 
dren,  and  the  grandson,  Crum,  received  noth- 
ing. 

The  testimony  Is  overwhelming  that  his 
desire  and  purpose  was  "to  make  the  rest  of 
his  children  eqnal." 

At  the  very  time  the  will  was  drawn,  tbe 
evidence  tended  to  show  the  elder  Coldwell 
was  laboring  under  the  delusion  that  his  son 
Will  owed  him  for  rent  fOr  the  farm.  Mr. 
Bnckner,  who  drew  the  will,  stated: 

"He  merely  put  that  in  there  in  connection 
with  the  farm  as  a  reason  why  he  bad  given  Will 
that  amount.  Well,  he  said  at  that  time  that 
Will,  had  had  use  of  75  acres  of  ground  for— I 
don't  know  how  many  years.    I  paid  very  little 
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attention  to  it,  and  that  the  rent  would  eqnal 
same  as  the  other  children," 

Tbe  deceased  could  not  read  or  write,  and 
his  will  is  signed  by  mark.  For  the  last  20 
years  he  had  some  one  to  do  his  figuring  for 
him.  His  banker,  MaJ.  Ricketts,  did  his  fig- 
uring for  a  number  of  years  up  to  RIckett'Si 
death.  Up  until  some  years  before  his 
death,  bis  son  Collis  did  his  figuring  for 
him,  but  during  the  last  six  or  seven  years 
Will  had  done  no  figuring  for  him. 

He  was  a  man  who  apparently  had  con- 
fidence in  those  whom  he  lUced.  Said  one  of 
tbe  witnesses: 

"He  would  pick  oat  his  man  if  he  had  con- 
fidence in  him,  but  he  wanted  some  one  to  do 
figuring  for  him." 

The  testimony  tended  to  show  that  Yea- 
man  Byms,  son-in-law,  came  there  fre- 
quently. He  would  come  oftener  than  once 
a  month.  His  visits  ware  very  frequent  and 
prolonged  in  1914  just  before  the  will  was 
made. 

Byms  advised  him  as  to  Ihe  price  he 
should  place  upon  the  calves  on  the  farm 
whldi  he  wanted  to  sell,  and  when  the  old 
gentleman  offered  to  sell  anything,  he  priced 
the  stock  to  be  sold  at  what  he  said  "that 
Yeaman  said  the  stock  ought  to  be' worth." 
He  frequently  said,  "I  think  Yeaman  is  a 
mighty  shrewd  man,"  and  said  Yeaman  was 
proqwring.  He  acted  on  Yeaman's  advice 
as  to  how  the  rent  com  on  his  farm  should 
be  divided.  He  submitted  his  tax  receipts 
to  Yeaman  Byms  for  examination  and  ap- 
proval.   To  J.  L.  Boman,  he  said: 

"My  work  days  and  business  days  are  over. 
I  am  old  and  decrepit,  my  days  are  over,  but 
Yeaman  Byrne  looks  after  my  business  and  as- 
sists me." 

The  witness  Boman  further  said,  "I  heard 
him  speak  about  Yeaman  Byms  lots  of 
times,"  and  further  said  (which  was  stricken 
out),  "It  seems  as  though  Byrns  kind  of  had 
him  hypnotized."  He  said  Byrns  was  on 
the  lookout  there  helping  him  see  to  bis 
business— looking  out  He  (Yeaman)  was  on 
his  Job. 

Witness  R.  B.  Stevens  testified  that  Rufus 
Coldwell  forbade  him  getting  any  wood  on 
his  place,  saying: 

"Yeaman  was  up  the  day  before  and  told  him 
that  he  did  not  think  he  ought  to  let  me  cut 
the  wood  out  there,  and  he  said  be  guessed  I 
better  not  cut  any  more." 

When  buyers  came  there  to  buy  bogs,  and 
offered  Mr.  Coldw^  a  price  for  them,  be 
would  say:  "Yeaman  tbout^t  they  ought  to 
be  worth  so  mudi." 

W.  D.  Freeman  testified  that  be  entered 
Into  a  contract  with  the  elder  Coldwell  and 
he  refused  to  carry  the  contract  out,  saying: 
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'Teaman  Byms  had  been  there,  talked  about 
this  land,  and  he  said  he  would  give  $10  an 
acre  for  it  if  it  was  doae  to  him." 

All  tbe  testlnumy  in  the  case  tends  to 
show  the  feeling  of  the  father,  up  until  about 
the  time  the  will  was  made,  for  his  s<m  Will, 
and  his  grandson,  Robert  Crum,  was  of  the 
kindliest  nature.  He  spoke  very  highly  of 
als  son  Will,  said  he  could  always  depend 
on  him  anywhere  and  everywhere,  and  when 
Collls  was  leaving  the  farm,  speaking  to  one 
of  his  friends  of  the  sale,  he  said: 

"Some  of  them  want  me  to  make  another  will, 
bot  I  have  made  one  will,  and  I  never  intend 
to  make   another." 

He  said  that  Yeaman  Byrns  bad  advised 
to  sell  his  place,  and  said:  "I  am  going  to 
do  it  Teaman  told  me  to  sell  it" — and  he 
did  sell  it  to  the  Watts  boys.  He  said  that 
he  wished  each  and  every  one  of  his  children 
to  share  equally  and  one  not  to  get  one  dol- 
lar more  than  another. 

Some  time  tbe  latter  part  of  July  or  the 
first  of  August,  1914,  the  old  gentleman  took 
a  notion  he  wanted  to  make  his  son  Will  buy 
the  farm  he  occupied,  and  to  that  end  be 
Invited  Yeaman  Byrns  to  come  up  to  his 
house  and  help  him  make  the  sale.  Byrns 
accepted  the  invitation  and  went  to  his 
house  and  spent  the  entire  day  with  him. 
After  Yeaman  arrived  at  Mr.  Ooldwell's 
house,  Mr.  Coldwell  asked  him  where  a  cer- 
tain attorney,  Mr.  Gantt  (now  Judge  Gantt), 
lived,  and  asked  Yeaman  to  go  up  there  and 
see  if  he  could  talk  with  him.  Yeaidan,  act- 
ing for  the  old  gentleman,  went  to  see  Judge 
Gantt  and  said: 

"I  come  back  and  told  him  I  would  take  him, 
and  he  went  up  to  see  Mr.  Gantt" 

Tbe  said  Yeaman  was  present  at  Judge 
Gantt's  office  and  heard  Mr.  Coldwell  con- 
sult Judge  Gantt  in  regard  to  the  improve- 
ments on  Willie's  place.    The  witness  said: 

"I  sit  there  and  listened.  Well,  I  can't  state 
why  I  sit  there  and  listened.  1  couldn't  tell 
yon  why  I  did." 

After  consulting  Judge  Gantt,  said  Yea- 
man and  Mr.  Coldwell  returned  home,  and 
Mr.  C5oldwell  sent  Yeaman  down  to  Mr.  Bur- 
ton's, a  neighbor,  and  asked  him  to  come  up 
to  Mr.  Coldwell's  home.  After  Mr.  Burton 
arrived  there,  the  witness  Yeaman  admits 
that  he  heard  Mr.  Coldwell  tell  Mr.  Burton 
that  he  wanted  Burton  to  see  his  soa  Will, 
Judge  Gantt  having  told  him  to  get  a  neigh- 
bor to  go  out  with  him  to  Will's  place  and 
see  if  be  could  not  sell  him  the  place. 

Tbe  above  is  the  version  given  of  this  vis- 
it, by  Mr.  Yeaman  Byrns  on  cross-examina- 
tion; but  Burton,  who  was  offered  as  a  wit- 
ness for  the  plaintiff,  gives  a  materially  dif- 
ferent version  of  the  incident  and  what 
occurred.  Regarding  this  incident,  Mr.  Bur- 
ton .  says   that  be   was   called   by   Yeaman  ] 


Byrns  to  come  up  to  Mr.  Coldwell's  house, 
tbe  latter  part  of  July  or  tbe  first  of  August, 
1914,  and  what  occurred  after  be  arrived 
tliere  Is  thus  detailed  by  Mr.  Burton: 

"Yeaman  and  I  went  up  there  with  him,  -and 
we  weat  around  on  the  east  porch.  Unde  Rn- 
fus  was  sitting  on  the  east  porch,  and  Mr. 
Byrns  told  me  to  have  a  chair  there  right  by 
Unde  Rufe,  and  he  sat  down  right  close  to 
him.  He  said,  'Now,  Grandpcu  tell  Mr.  Burton 
your  trouble,'  and  it  was  quite  a  bit  before 
Uncle  Rufe  undertook  to  tell  me,  but  finally  he 
told  me  that  he  was  in  lots  of  trouble. 

"Q.  Go  ahead.  A.  Mrs.  Yeaman  was  sitting 
there  right  by  us.  She  said  that  Yeaman  had 
figured  to  him  that  Willie  had  got  more  than 
his  share,  or  more  than  any  two  of  the  oth- 
ers.   •    •    • 

"Q.  Now,  at  the  time  he  took  you  up  to  Un- 
de Rufe'a  house  that  day  and  sat  you  down 
on  the  east  porch  with  Unde  Rufe,  was  there 
anything  said  there  about  the  meadow  on  the 
place?    A.  That  was  figured  in. 

"Q.  Who  said  it?    A.  Yeaman. 

"Q.  What  did  Yeaman  say  about  that?  A. 
Said  that  Willie  had  had  the  use  of  the  pasture 
and  this  ^iece  of  meadow,  15  or  16  acres,  and 
had  never  paid  no  rent  on  it 

"Q.  Who  was  he  talking  to  then?  A.  He 
was  talking  to  Uncle  Rufe  to  tdl  me  that;  told 
Unde  Rufe  to  tell  me  that.  He  hadn't  gotten 
anything  out  of  it. 

"Q.  Well,  what  did  Uncle  Rufus  say  about 
it?  A.  He  said  he  didn't  know;  be  said  he 
couldn't  figure,  and  they  wanted  me  to  take 
him  out  to  Willie  to  see  if  they- could  sell  him 
the  place  that  Willie  was  on,  and  I  told  him 
I  would  take  him  out  there  in  a  few  days,  just 
as  quick  as  I  could;  and  so  the  latter  part  of 
August,  1914,  I  taken  him  out  there  one 
day.    *    *    * 

"Q.  Now,  did  you  go  out  to  Willie's  with 
Uncle  Rufe?  A.  Yes,  I  taken  him  out  there 
some  time  in  the  latter  part  of  August,  1914. 

"Q.  What  was  said  out  there?  Was  Willie 
home?  A.  Yes,  sir.  We  got  there,  I  suppose, 
between  9  and  10  o'dock,  and  we  hadn't  been 
there  a  great  while  until  Uncle  Rufe  says: 
'Willie,  I  come  out  to  sell  you  this  farm.' 
Willie  says:  'All  right.  What  do  you  want  for 
it,  Pa?  '  He  says:  'I  want  $90  an  acre.'  Wil- 
lie says:  'Oh,  Pa,  you  have  got  the  price  too 
high  for  me.'  Unde  Rufe  says:  'Well,  I  have 
been  offered  $90.'  WiUie  says:  'Well,  go  ahead 
and  sell  it  to  the  other  man.  I  can't  buy  it 
that  high.'    *    •    • 

"Q.  What  was  the  relation  apparently  be- 
tween he  and  Will  that  day?  A.  Why,  they 
seemed  to  be  friendly. 

"Q.  Well,  about  what  time  did  you  and  the 
old  gentleman  start  home?  A.  I  suppose  it 
was  about  4  o'clock;  I  don't  know  the  exact 
time,  but  something  near  about  4  o'dock  when 
we  started  home. 

"Q.  Now,  on  the  road  home  did  Mr.  Coldwell 
have  any  talk  with  you  about  Willie  and  his 
property,  and,  if  so,  state  what  it  was.  A. 
Yes,  sir. 

"Q.  What  did  he  say?  A.  He  said  that  he 
would  like  to  sell  this  property  to  Willie.  He 
said  he  wanted  Willie  to  have  that  property. 
He  says:  'Willie  thinks  it's  too  high  and  he 
can't  buy  it.'  He  talked  about  it  quite  a,  good 
deal  just  along  that  way. 
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"Q.  Did  be  say  anything  about  Teaman  on 
the  road  borne  or  the  division  of  his  property, 
anytbinK  of  tbat  kind?  A.  Well,  he  said  be 
was  KOing  to  make  a  'win  and  that  Teaman 
had  figored  it  to  him  tbat  Willie  had  got  his 
part  and  more  too,  as  much  as  any  two  of  the 
others  had  gotten,  and  I  figured  about  his  con- 
tract. I  says,  'Where  Is  your  contract  between 
you  and  Willie  when  yon  rented  Willie  the 
place?'  He  says,  *I  haven't  got  any,  only  a 
Terbal  contract.' 

"Q.  What  was  his  manner  when  he  was  talk- 
ing to  you  about  making  a  will?  A.  Why,  the 
old  man  seemed  worried;  seemed  to  bother 
him  considerably. 

"Q.  In  that  connection,  did  he  say  anything 
about  his  feeling  toward  Will  or  how  he  wanted 
to  divide  his  property?  A.  Well,  when  he  left 
there  be  told  Willie  that  he  didn't  want  the 
money.  He  says.  Ton  will  get  it  after  a  while 
when  I  am  dead  and  gone.' 

"Q.  That  he  didn't  want  what  money?  A. 
Didn't  want  the  money  that  he  would  pay  him 
for  the  place.  He  didn't  want  him  to  pay  for 
the  place.     He  told  Willie  that 

"Q.  And  as  he  went  on  then  what  did  he  say 
about  his  feeling  toward  Willie?  A.  He  said 
tbat  Willie  bad  always  been  a  good  boy,  and  he 
never  called  on  Willie  but  what  be  was  there 
to  help  him,  and  he  said  that  Teaman  had 
figured  it  to  him  that  Willie  had  got  bis  part, 
and  he  said  he  wanted  to  get  things  in  shape; 
he  was  going  to  make  a  new  will.  I  says,  'Well, 
tJnde  Rufe,  you  don't  pretend  to  tell  me  that 
Teaman  is  going  to  dictate  tbat  will,  do  you?' 

"Q.  What  did  he  say  to  that?  A.  He  says: 
'Well,  I  can't  figure.  I  am  getting  old,  and  I 
have  got  to  listen  to  somebody.'  I  asked  him 
then  why  he  didn't  get  some  one  out  of  the 
family  to  figure  it,  and  I  suggested  this  man 
Buckner  down  here.  I  believe  he  called  him 
Tony  Buckner. 

"Q.  In  the  National  Bank?  A.  In  the  First 
National  Bank.  He  says,  'Ob,  Teaman  has 
done  figured  it,  and  Buckner  is  going  to  write 
the  wiU.' 

"Q.  Did  he  say  anything  about  what  would 
have  to  be  done  in  a  will  to  make  it  legal?  A. 
He  said  Teaman  told  him  he  would  have  to 
give  Willie  $5  or  he'd  break  the  will. 

"The  Court:  I  didn't  understand  what  you 
testified  to  regarding  what  the  old  gentleman 
said  to  you  or  told  you  he  said  to  Willie  about 
his  getting  the  farm  back — ^getting  the  money 
back.  A.  I  said  that  he  told  Willie  right  there 
that  day. 

,  "Q.  Where?  A.  At  Willie's  house.  That 
was  the  latter  part  of  August,  1914;  I  doa't 
know  the  day;  tbat  he  didn't  care  whether  he 
paid  him  the  money  or  not;  he  just  wanted 
him  to  have  the  place,  and  he  says,  'At  my 
death  yon  will  get  that.' 

"Judge  Rogers:  Now,  in  talking  to  you  about 
the  division,  and  so  forth,  about  what  Teaman 
had  said,  did  Mr.  Coldwell  say  anything  about 
whether  it  looked  right  or  wrong  to  him?  A. 
He  said  it  didn't  look  right  to  him,  but  he 
•aid  he  couldn't  figure  himself. 

"Q.  Now,  Mr.  Burton,  I  will  ask  you  whether 
or  not,  in  your  opinion  in  September,  1914, 
Uncle  Rnfus  Coldwell  was'  possessed  of  suffi- 
cient mentality,  recollection,  discernment,  to 
comprehend  and  understand  his  property,  con- 
duct his  business  without  the  aid  of  any  other 
person?     (Objection;    sustained.) 
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"Cross-Bzamination. 

"Q.  What  did  he  tell  ^oa  at  that  time  (Au- 
gust, 1914)  ?  A.  He  told  me  that  Teaman  was 
I  there  and  figured  to  him  that  Willie  had  got 
his  part  and  more  than  bis  part,  and  he  seem- 
ed to  be  in  quite  a  lot  of  trouble  about 
it.    •    •    • 

"Q.  What  I  wanted  to  ask  you  was  if  Mr. 
Coldwell,  when  be  was  talking  to  you  on  the 
porch  there  in  July,  or  at  any  time  up  to  Sep- 
tember, said  anytliing  about  wanting  Willie  to 
get  off  of  the  place?    A.  Tes,  sir. 

"Q.  How  long  did  he  say  he  bad  been  on  the 
place?     A.  Twenty-five  or  thirty  years. 

"Q.  What  did  he  say  about  him  paying  his 
rent?  A.  Why,  he  said  that  Willie  bad  paid 
his  rent. 

"Q.  Had  paid  it?    A.  Had  paid  his  rent 

"Q.  What  did  be  want  to  sell  him  the  place 
for,  then?  A.  He  said  be  wanted  to  fix  hia 
business  up. 

"Q.  Did  he  say  he  wanted  Will  to  move  off 
of  the  place,  that  be  hadn't  paid  his  rent,  and 
tbat  he  was  trying  to  get  him  off  of  there? 
A.  He  said  Teaman  had  figured  to  him  that 
Willie  bad  got  his  part  and  more  than  his  part. 
Them  was  the  words  that  he  used. 

"Q.  Well,  did  you  understand  my  question? 
I  didn't  ask  you  anything  about  what  Teaman 
said.  I  asked  you  if  he  didn't  tell  you  that- 
Willie  bad  been  on  his  place  for  25  or  30 
years  and  he  hadn't  paid  him  rent  and  he  was 
trying  to  get  him  off  the  place  or  make  him  buy 
it?    A.  Tes,  sir. 

"Q.  Now,  when  waa  it  Tecunan  came  down 
there?    A.  It  was  the  forepart  of  August,  1914. 

"Q.  Could  you  tell  when  it  was,  near  the 
middle  or  the  first?  A.  Well,  I  think  it  was 
sometiiing  near  about  the  first,  some  time  be- 
tween, maybe,  the  10th  and  15th,  somewhere 
along  there.    •    •    • 

"Q.  Well,  about  when  was  it,  aooording  to 
your  recollection?  A.  Something  about  the 
first  half  of  August. 

"Q.  What  time  of  the  day  was  it  when  Tea- 
man came  down  to  your  house?  A.  Some 
time  a  little  after  sundown.  He  asked  me  if 
I  would  go  with  him  up  to  Grandpa's.  He  call- 
ed  Uncle  Rufe  Grandpa. 

"Q.  Didn't  be  tell  you  tbat  he  wanted  you 
to  go  up  and  talk  to  him,  to  sec  Will  and  see 
if  he  could  either  get  Will  off  the  place  or  buy 
it?  A.  Not  up  by  the  barn  he  didn't  tell  me 
that  He  told  me  that  after  we  got  up  to 
Mr.  ColdweU's. 

"Q.  Tes,  and  when  he  came  down  there  after 
you  didn't  he  tell  yoij  that  Mr.  CoIdweU  wanted 
to  see  you  and  wanted  you  to  go  over  with 
him  to  Willie's  to  see  about  either  getting  him 
off  the  place  or  getting  him  to  buy  the  place? 
A.  He  told  me  that  Grandpa  wanted  to  see 
me  on  some  business  and  asked  me  if  I  would 
go  up   there.     He  didn't  tell  me  what  it  was. 

"Q.  That  was  all  he  told  you,  was  it?  A. 
That's  all  be  told  me  at  my  house,  yes. 

"Q.  The  only  thing  that  he  told  you  was 
that  Grandpa  wanted  you  to  come  up  there 
and  see  him  on  some  business  and  asked  you 
if  you  would  go?    A.  Tes,  and  1  went. 

"Q.  Tou  went  immediately?     A.  Tes,  sir. 

"Q.  And  he  went  right  along  with  you?  A. 
He  went  right  along  with  me. 

"Q.  Didn't  he  tell  you  tbat  he  had  to  go 
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home,  that  It  was  tlien  about  sandown,  and  be 
and  his  wife  were  going  home?    A.  Tea,  sir. 

"Q.  And  he  didn't  go  on  home?  A.  No,  sir. 
I  went  with  him  and  he  came  oat  on  the  porch, 
and  Miss  Bpcliy  bad  the  milk  bucket,  and  Yea- 
man  says,  'Emma,'  he  called  her  Emma,  'you 
go  on  with  Becky  and  milk.' 

"Q.  Didn't  Teaman  go  with  you  to  the  bam 
and  take  his  horse  to  go  home  7    A.  He  did  not. 

"Q.  How  long  did  they  stay  there  after  you 
left?    A.  I  left  him  and  his  wife  there. 

"Q.  They  were  there  when  you  left?  A. 
Zes,  sir. 

"Q.  How  long  did  you  stay  up  at  Mr,  Cold- 
well's?  A.  Oh,  I  suppose  I  was  there  30 
minutes  perhaps,  maybe  three-quarters  of  an 
hour;  something  like  that.  I  don't  remember 
the  time. 

"Q.  Ton  and  Teaman  and  old  man  Ooldwell 
were  on  the  porch?    A.  Tea,  sir;  Just  ns  three. 

"Q.  What  did  Mr.  Ooldwell  say  when  he 
came  out?  A.  He  spoke  to  me,  and  Teaman 
says,  'Now,  Grandpa,  tell  Mr.  Burton  what  you 
want  him  to  do,'  and  he  wanted  me  to  take 
him  out  to  Willie's. 

"Q.  Teaman  says,  'Now,  Grandpa,  you  tell 
Mr.  Burton  what  you  want  him  to  do.'  A. 
'Well,'  he  said,  'I  am  going  to  make  a  will.' 

"Q.  Going  to  make  a  will?  A.  'I  am  going 
to  make  a  will,'  was  about  the  tirst  thing,  and 
he  says,  'Teaman  has  figured  to  me  that  Willie 
haa  got  his  part  and  more  too,  and  I  want  you 
to  take  me  out  to  Willie's  and  see  if  I  can 
sell  him  the  place.'    •    •    • 

"Q.  Well,  you  say  the  old  man  told  yon 
wanted  to  make  a  will?  A.  Yes,  sir;  he  told 
me  was  going  to  make  a  will. 

"Q.  Say  anything  else?  A.  Well,  he  said  he 
wanted  to  diyide  everything  equally, 

"Q.  That  was  the  first  half  of  August,  1914, 
when  you  had  been  acquainted  with  him  about 
one  year,  hadn't  you?  Tou  had  been  acquaint- 
ed with  him  a  little  over  one  year?  A.  Little 
over  a  year,  yes. 

"Q.  And  he  called  you  in  and  told  yon  that 
he  was  thinking  about  making  a  will  and  want- 
ed you  to  go  and  see  Willie  about  buying  this 
place?  A.  Wanted  me  to  take  him;  he  wanted 
to  talk  to  Willie  and  try  to  sell  him  the  place. 

"Q.  Did  you  ask  him  why  he  didn't  take  Tea- 
man Byms  or  Buddie  or  some  of  his  children 
along  instead  of  you?  A.  Well,  they  had  told 
me,  you  know,  that  Teaman  and  Willie  wasn't 
on  good  terms,  and  Teaman  didn't  want  to 
go.    •    ■►    ■► 

"Q.  Well,  you  and  the  old  man  went  over  to 
see  Willie,  did  you?  A.  Tes,  the  latter  part 
of  August. 

"Q.  Did  he  tell  yon  then  he  was  thinking 
about  making  a  will  and  he  wanted  to  sell  him 
the  place?  A.  No,  he  told  Willie  that  he  hack 
come  over  to  sell  Willie  the  place,  that  place 
that  WiUie  was  on,  the  160  acres. 

"Q.  Didn't  he  tell  him,  now,  'I  either  want 
you  to  move  oS  or  buy  this  place'?  A.  No. 
sir. 

"Q.  Did  he  tell  Willie  he  had  been  ottered 
$90  an  acre?  A.  Tes.  WiUie  asked  him  how 
much  he  wanted  for  the  place,  and  he  told  him 
$90,  and  he  says,  'Pa,  you  are  too  high  for 
me.' 

"Q.  Tou  said  that  when  yon  went  out  there 
to  Mr.  Coldwell'a  that  evening  you  left  Byms 
and  his  wife  there?    A.  Tes,  sir. 


"Redirect  Examination,  by  Tadge  Rodger*. 

"Q.  When  was  it  that  the  old  gentleman 
spoke  to  you  about  making  his  will  and  what 
Teaman  said  about  the  $5?  Was  that  when 
you  went  out  there  to  Mr.  Coldwell's,  or  when 
you  came  home?  A.  No,  that  was  when  we 
come  home  in  the  afternoon. 

"Q.  I  understood  you  to  say  he  was  shedding 
some  tears,  was  crying.  Do  you  know  what 
that  waa  about?  A.  .That  was  about  his  busi- 
ness. 

"Judge  Fry:  How  do  you  know?  A.  I  sup- 
pose it  was.    That  waa  all  he  was  talking  abouO. 

"Judge  Rodgers:   What  waa  he  talking  about  ■ 
at  the  time   when  he   shed   tears   and  cried? 
A.  Well,  he  said  it  didn't  look  right  to  him. 

"Q.  What  didn't  look  right?  A.  This  wiU 
buaineaa;  the  way  Teaman  had  figured  it  to 
him. 

"Q.  Did  he  say  anything  there  at  any  time 
about  having  any  hard  feelings  for  any  of  the 
children?  A.  He  said  he  didn't  have  no  hard 
feelings;  that  he  wanted  to  divide  it  equally." 

On  another  occasion  the  witness  says  tbe 
following  occurred: 

"Q.  Now,  were  yon  out  at  Teaman's  one 
time  with  ITncle  Rufe?    A.  Tes,  sir. 

"Q.  When  was  that,  Mr.  Burton?  A.  I  be- 
lieve that  was  in  1914. 

"Q.  Now,  what,  if  anything,  did  Teaman  say 
to  you  that  day  about  the  place,  selling  the 
place.  Uncle  Rufe  selling  it?  A.  Why,  he  and 
I  were  at  the  bam  talking  something  about  it, 
and  he  was  talking  about  the  time,  you  know, 
that  they  would  have  to  put  Willie  off. 

"Q.  Who  was  talking  about  that?  A.  Mr. 
Byms.    He  wanted  WiUie  to  vacate  the  place. 

"Q.  What,  if  anything,  did  he  say  about 
wanting  Uncle  Rufe  to  sell  the  place  to  Willie 
or  to  somebody  else? 

"The  Court:  Who  wanted  him  to  vacate  the 
place?    A.  Mr.  Byms. 

"Judge  Rodgers:  Who  said  that?  A.  Mr. 
Byms. 

"Q.  Now,  what,  if  anything,  did  Teaman  say. 
Teaman  Byrns,  about  whether  he  would  sell  the 
place  to  Willie  or  somebody  else?  A.  Why,  he 
didn't  say,  but  he  wanted  him  to  sell  it  to — 

"The  Court:  I  didn't  understand  your  testi- 
mony about  he  wanted  him  put  off  the  place. 
A.  He  either  wanted  him  to  buy  the  place  or 
to  vacate  the  place. 

"Q.  Who  wanted  him  to?    A.  Mr.  Byms. 

"Q.  What  was  said  about  putting  him  off  the 
place?     A.  Well,  he  said  if  he  didn't  buy  the* 
place  that  he  wanted  to — 

"Q.  (Mr.  Whitson)  Was  this  conversation 
simply  between  you  and  Byms  and  Mr.  Cold- 
well  wasn't  present?  A.  No,  sir;  Mr.  Cold- 
well  wasn't  there  present,  then;  just  Mr. 
Byms  and  I. 

"Q.  Where  were  you  and  Teaman  when  this 
conversation  took  place?  A.  At  Teaman's 
bam. 

"Q.  I  don't  know  that  I  understand  that  ex- 
actly, but  I  wish  you  would  state  what  was 
said  there.  A.  Well,  I  don't  believe  that  I  can 
state  all  of  it  just  tt/s  it  occurred. 

"Q.  Well,  what  you  do  remeimber?  A.  But 
we  were  talking  about  the  place,  and  when 
Willie  said,  you  know,  that  the  place  was  too 
high.  Teaman  thought  it  waa  low  enough,  that 
it  was  worth  the  money. 
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'^.  How  do  yoo  know  Teaman  thou^t  bo? 
A.  He  told  him  bo. 

"Q.  What  did  he  Bay?  A.  He  said  it  waB 
worth  $90,  and  that  if  he  didn't  boy  the  place 
at  that— 

"Q.  If  who  didn't?  A.  Willie;  that  they 
wanted  him  to  vacate." 

Defendants'  Statement 

The  grounds  for  contest  were  mental  In- 
capacity and  nndne  influence  on  the  part  of 
one  Teaman  Byms,  a  son-in-law  of  testator, 
solely. 

At  the  close  of  the  evidence  the  eonrt  In- 
structed the  Jury  that  the  paper  writing  was 
properly  executed  and  testator  had  sufficient 
m«ital  capacity  to  make  a  will.  This  left 
the  sole  issue  as  to  whether  testator  was  un- 
duly influenced  by  said  Teaman  Byms  In 
the  making  of  the  will.  The  testimony  of 
Mr.  Byms  tended  to  show  that  the  testator 
nevw  at  any  time  talked  with  him  about 
making  a  will  and  that  he  did  not  know  he 
contemplated  making  a  will  and  that  be  did 
not  know  testator  had  made  a  will  until 
months  after  It  was  made  and  did  not  know 
the  contents  of  it  until  after  his  death.  That 
he  was  not  present  when  the  will  was  drawn, 
that  he  lived  10  miles  away  from  the  testator 
for  years,  and  had  not  seen  testator  or  oom- 
monlcated  with  him  for  months  before  and 
after  the  will  was  drawn. 

S.  J.  Buckner  testified  that  he  was  the  cash- 
ier of  the  National  Bank  of  Mexico,  and 
drew  the  will  of  Rufus  L.  Coldwell,  and  that 
none  of.  his  children  or  sons-in-law  wtee  pres- 
ent at  the  time.  Teaman  Byms  was  not 
present. 

H.  J.  Dungan  testified  he  rented  com  land 
of  testator  in  1907  and  1908  and  when  divid- 
ing the  com  testator  said,  "Teaman  Is  a 
smart  like  fellow  and  a  business  person,"  and 
apt  In  figures. 

W.  D.  Freeman  testified  that  seven  or 
eight  years  ago  the  testator  told  him  he 
wanted  to  sell  a  farm  to  his  son  Will,  and  he 
told  me  he  would  take  his  note  and  the  note 
would  go  back  to  him  (Will)  out  of  his  part  of 
his  estate.  Also  witness  had  rented  some 
lanla  of  testator,  and  he  refused  to  let  him 
have  It,  and  said  Teaman  Byms  had  offered 
him  $10  per  acre  rent. 

J.  Ia  B<miar  testified  that  at  a  sale  sev^n 
or  eight  years  ago,  while  talking  to  testator 
on  a  cold  day  around  a  fire,  in  the  open,  said: 

"Some  of  tbem  want  me  to  make  a  new  will, 
but  I  have  made  one  will,  and  I  never  intend 
to  make  another." 

He  spoke  highly  of  his  sons  Collls  and 
Will.  He  said  he  could  always  depend  on 
Willie.  He  said  Teaman  Byrns  told  him  to 
sell  that  place  Collis  was  living  on,  and  he 
said,  "I  am  going  to  do  It,  Teaman  told  me 
to  sell  It,"  and  he  did  seU  it.    He  said: 

"My  work  days  and  bunness  days  are  over, 
I  am  old  and  decrepit,  my  days  are  over,  but 


V.  OOIiDWEIX   •.     ;    ;  lAl 

aw.) 

Teaman  Byms  io<tlw.aftpr  my  b^ainon  and  as- 
nsts  me."  •  ^  "  - 

He  did  not  talk  about  how  great  ability  he 
had.  He  said  that  in  his  will  he  wished  each 
and  every  one  of  his  children  to  share  equal- 
ly and  have  just  the  same,  one  not  to  get  one 
dollar  more  than  another,  and  he  said,  "Why 
should  I  make  another  will,  and  I  will  never 
do  it" 

This  case  was  tried  In  November,  1918,  and 
the  conversation  witness  testified  to  being 
seven  years  prior  was  In  1911.  The  former 
will  and  codicil  thereto  were  made  by  testa- 
tor October  2,  1899,  and  codldl  thereto  Octo- 
ber 13,  1910.  The  evidence  shows  that  this 
witness  J.  0.  Bomar  had  known  the  testator 
a  year  or  more. 

J.  H.  Burton  testified  that  In  July,  1914,  or. 
first  of  August,  Teaman  Byrns  came  to  his 
house  and  wanted  him  to  go  and  see  the  tes- 
tator at  testator's  home.  He  went,  and  tes- 
tator was  on  hia  porch,  and  Teaman  Byrns 
said,  "Now,  Grandpa,  tell  Mr.  Burton  your 
troubles."  Uncle  Bufus  was  on  the  east 
porch.  Mrs.  Byms  was  sitting  there  by  vis. 
He  said  that  Teaman  had  figured  to  him  that 
Willie  had' got  more  than  his  share,  or  more 
than  any  two  of  them.  That  he  could  not 
figure,  and  they  wanted  me  to  take  him  (tes- 
tator) out  to  Willie  to  see  If  they  could  sell 
him  the  place  Willie  was  on.  I  took  him  the 
latter  part  of  August  When  we  got  there 
Uncle  Rufus  said,  "Willie,  I  come  out  to  seU 
you  this  farm."  He  said,  "All  right  what  do- 
you  want  for  it?"  He  says,  "I  want  $90  per 
acre."  Willie  says,  "Ton  have  got  the  price 
too  high  for  me."  Uncle  Rufus  says,  "Well, 
I  have  been  offered  $90."  Willie  says,  "Welt 
go  ahead  and  sell  to  the  other  man,  I  can't 
buy  it  that  high."  On  the  way  home  he  said 
he  would  like  to  sell  the  property  to  Willie, 
that  he  would  like  to  have  it  Willie  thinks 
It  Is  too  high  and  he  can't  buy  It  On  the 
way  home  be  said'  he  was  going  to  make  a 
wlU,  and  that  Teaman  had  figured  It  to  him 
that  Willie  had  got  bis  part  and  more  toov 
And  he  said  he  wanted  to  get  things  in 
shape,  he  was  going  to  make  a  new  will.  I 
said,  "Well,  Uncle  Rufus,  you  don't  pretend 
to  tell  me.  that  Teaman  is  going  to  dictate 
that  will  do  you?"  He  says:  "Well,  I  can't 
figure.  I  am  getting  old,  and  I  have  to  listen 
to  somebody."  I  asked  him  why  he  didn't  get 
some  one  out  of  the  family  to  figure  it  out 
and  I  suggested  this  man  Buckner.  He  says, 
"Teaman  has  done  figured  it  and  Buckner  la 
going  to  write  the  will." 

This  witness  lived  near  testator  only  from 
March,  1912,  to  February,  1916,  the  only  perl- 
od  Of  time  he  knew  him.  During  that  time 
he  had  a  controversy  with  testator  and  his 
daughter  Becky  over  dividing  rent  com.  He 
testified  that  Teaman  Byms  was  on  the 
porch  and  heard  the  conversation  there.  On 
this  he  Is  directly  contradicted  by  Rebecca 
Coldweli  and  by  Teaman  Byrns,  who  testified 
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ByFiiS;aidl  hJB<vpiCalmitieQ)ately  went  home 
ana'wtre  nftt'oil "the  porch.  'The  entire  testi- 
mony of  Burton  Is  contradictory  and  unrea- 
sonable. He  related  alleged  conversations 
between  him  and  the  testator  in  the  absence 
of  other  parties  months  before  the  will  was 
made. 

The  evidence  shows  there  was  bad  feeling 
between  testator  and  his  son  William  over 
the  160  farm  WllUam  bad  occupied  for  over 
25  years.  The  testator  made  his  will  of  his 
own  volition  with  no  one  present  but  his 
banker,  S.  J.  Buckner,  who  drew  It  as  direct- 
ed by  the  testator  alone,  and  It  varied  littie 
from  a  prior  will  made  In  October,  1910. 

The  bulk  of  the  evidence  Is  In  regard  to 
the  relation  of  the  testator  and  his  son  Will, 
the  plaintiff,  as  to  the  use  of  the  farm  this 
•  son  occupied  for  29  years,  and  what,  If  any, 
rent  he  paid,  and  as  to  what  testator  had 
given  him,  and  their  social  relations.  To 
this  evidence,  when  offered,  defendants  re- 
peatedly objected  as  Immaterial  to  the  issue 
"will  or  not  will,"  as  misleading,  and  would 
prejudice  the  Jury.  The  trial-  court  overruled 
defendants'  objections  "opened  the  flood 
gates"  and  admitted  evidence  of  every  con- 
ceivable kind,  for  30  years  back,  as  to  the 
IW-acre  farm  occupied  by  plaintiff  Will  Cold- 
well  during  that  time;  as  to  what  rents  were 
paid,  crops  delivered,  Improvements  made, 
conversations  between  testator  and  Will  and 
with  neighbors  what  he  had  paid  his  children 
and  what  not  paid.  The  evidence  was  ad- 
mitted and  case  tried  on  the  issue  as  to 
whether  the  son  Will  had  received  as  much 
as  the  other  children;  whether  the  children 
had  been  made  equal  by  the  testator  In  his 
will ;  whether  Will  had  been  fairly  consid- 
ered by  his  father. 

Defendants  asked  the  court  by  Instruction 
to  direct  the  Jury  that  such  evidence  should 
be  considered  by  the  jury  only  as  bearing  on 
the  Issues  as  to  mental, capacity,  which  In- 
struction was  overruled.  The  court  Instruct- 
ed the  Jury  that  the  will  was  duly  executed 
and  the  testator  had  sufficient  mental  capac- 
ity to  make  his  will. 

A.  C.  Whltson,  Stocks  ft  Stocks,  and  Fry 
&  Fry,  all  of  Mexico.  Mo.,  for  appellants. 

R.  D.  Rodgers,  of  Mexico,  Mo.,  and  Abbott, 
Fauntleroy,  Cullen  ft  Edwards,  of  St.  Louis, 
for  respondents. 

WOODSON,  J.  (after  Stating  the  facts  as 
above).  [1-S]  I.  We  are  unable  to  lend  our 
concurrence  to  the  insistence  of  counsel  for 
the  appellants  that  there  was  no  evidence  In- 
troduced tending  to  prove  that  Yeaman  Byms 
exercised  undue  influence  over  the  mind  of 
the  testator  at  the  time  the  will  was  execut- 
ed. The  fact  that  Byrns  was  not  present  at 
the  moment  the  will  was  drawn  and  signed 
does  not  exclude  the  idea  that  his  undue  In- 
fluence and  d<Hnlnatlng  control  (which  the 
evidence  shows  he  had  previously  acquired) 


over  the  mind  of  the  testator  was  not  present 
and  potential.  Undue  Influence  need  not  be 
proven  by  dirqct  and  positive  testimony ;  it 
may  be  inferred  from  all  the  facts  and  cir- 
cumstances detailed  In  evidence,  and  this 
Inference  may,  and  should,  be  greatly  rein- 
forced by  the  statements  made  by  the  persons 
charged  with  having  exercised  such  tuflnence 
over  the  mind  of  the  testator,  and  whose 
financial  Interests  have  been  augmented  by 
the  bequests  made  to  them  by  the  wllL 

As  a  rule  undue  influence  is  not  proclaim- 
ed from  the  housetop,  but  is  hidden  like  a 
candle  beneath  a  bushel  and  concealed  like 
fraud  and  deception,  only  appearing  through 
carelessness  and  unguarded  openings,  but 
ever  present  and  potential.  Much  learning 
has  been  called  forth  upon  this  subtle  and 
refined  question.  In  order  to  meet  the  fraud, 
deception,  and  undue  Influence  of  that  class 
of  people  who  are  ever  ready  and  willing  to 
procure  the  property  of  others  by  such  meth- 
ods. In  the  discussion  of  this  identical  ques- 
tion. Judge  Hazelrigg,  of  the  Court  of  Ap- 
peals of  Kentucky  said  (Fry  v.  Jones,  95  Ky. 
149,  24  S.  W.  6,  44  Am.  St.  Rep.  206,  quoted  by 
Bumam,  J.,  In  Lischy  v.  Schrader,  104  Ky. 
657,  47  S.  W.  611): 

"No  general  rule  may  be  laid  down  by  which 
this  obnoxious  force  may  be  detected.  We  can 
easily  say  that  the  force  must  be  such  as  to 
control  the  mental  operations  of  the  testator, 
and  amount  to  a  substitution  of  the  will  of  the 
dominant  over  the  weaker  mind.  But  this  is 
merely  a  statement  of  the  effects  of  the  inhib- 
ited influence.  The  question  is:  How  shall  we 
detect  its  presence?  Manifestiy  this  may  best 
be  done  by  that  tribunal  to  which  is  afforded 
the  opportunity  of  meeting  the  witnesses  face 
to  face  and  hearing  them  testify  in  any  given 
case.  Before  such  the  general  bearing  and 
conduct  of  all  the  witnesses,  and  especially  the 
mental  characteristics  of  those  who  are  charg- 
ed with  having  controlled  another,  become  mat- 
ters of  personal  observation  and  oversight.  To 
a  jury  of  the  vicinage,  therefore,  must  be  left 
in  a  large  measure  the  detection  of  this  refined 
and  subtle,  though  reprehensible,  power.  They 
may  not  determine  its  presence  without  evi- 
dence of  it,  but  we  may  well  hesitate  to  deter- 
mine the  absence  of  such  evidence  when  in 
their  wisdom  it  is  found  to  be  present." 

In  Turner  v.  Anderson,  260  Mo.  loc  dt  17, 
168  S.  W.  947,  tills  court,  discussing  the  rules 
to  be  followed  in  considering  a  demurrer  in 
a  will  case,  said : 

"On  demurrer,  a  defendant's  testimony 
(where  contradicted)  is  taken  as  false;  a 
plaintifTs  (where  not  self -evidently  perjured  or 
opposed  to  the  physics  of  the  case)  is  taken  as 
true.  Contradictions  between  witnesses  or 
self-contradictions  by  a  witness,  together  with 
the  credibility  of  witnesses  and  the  weight  due 
their  testimony,  are  for  the  jury,  not  the  court. 
So  it  is  for  the  jury  to  reconcile  differences  . 
and  iron  out  the  wrinkles  of  vaguenesses  or 
discrepancy,  if  any.  So  the  court  must  allow 
to  a  plaintiff's  case  on  defendant's  demurrer 
the   benefit  of   every   reasonable   Inference  of 
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fact  arising  on  aU  the  proof.  Fritz  ▼.  Baiboad, 
343  Mo.  loc.  at.  T7;  Stauffer  t.  Bailroad,  243 
Mo.  loc.  at.  316.  "The  party  demurring  admits 
the  truth  of  the  testimon;  to  wMch  be  demurs, 
and  also  those  conclusions  of  fact  which  a  Jury 
might  fairly  draw  from  that  testimony.  Forc- 
ed and  violent  inferences  he  does  not  admit, 
but  the  testimony  is  to  be  taken  most  strongly 
against  him,  and  such  conclusionB  as  a  jury 
might  justifiably  draw  the  court  ought  to  draw.' 
(Per  Marshall,  C.  J.,  in  Pawling  t.  United 
States,  4  Cranch,  218;  Pleasants  t.  Fant,  88 
U.  S.  [22  WaU.l  1,  c.  121.)" 

Proceeding,  Lamm,  C.  J.,  says ; 

"In  the  first  place,  it  is  but  confusing  the 
issue  on  demurrer  to  the  evidence  In  this  case 
to  canvass  the  proofs  educed  by  contestees  to 
sustain  the  will,  where,  as  here,  there  was  sub- 
stantial countervailing  proof  on  the  part  of 
contestant.  It  may  stand  conceded  that  con- 
testees introduced  cogent  evidence  supporting 
the  testamentary  capacity  of  testator.  The 
record  shows  that  to  be  true  and  the  conces- 
sion ia  justified.  But  that  concession  neither 
settles  nor  helps  settle  the  question  of  law  on 
demurrer.  Its  force  was  spent  below  on  the 
jnry. 

"In  the  second  place,  on  deoinrrer  we  are 
concerned  alone  with  the  admitted  facts  and 
with  the  tendency  of  contestant's  reasonable 
and  material  proof  (whether  contradicted  or 
not  by  contestees'). 

"The  two  fundamental  propositions  just  laid 
down  are  vital  and,  through  inadvertence,  it 
would  seem,  are  not  always  heeded.  It  is  clear 
as  can  be  that  if  on  defendant's  demurrer  to 
the  evidence  an  appellate  court  on  defendant's 
appeal  permits  itself  to  be  controlled  by  de- 
fendant's controverted  testimony,  such  court  at 
once  usurps  the  preclusive  office  of  the  jury. 
It  strikes  down  the  jury's  right  to  believe  or 
disbelieve.  Accordingly  in  a  case  of  this  kind, 
hanging  on  the  sole  thread  of  a  demurrer,  to 
even  bask  in  the  sunshine  of  demurrant's  con- 
tradicted testimony  is  to  put  the  judicial  mind 
in  the  way  of  being  seduced  somewhat  as  Sam- 
son fell  by  lying  in  the  wrong  lap." 

As  said  by  this  court.  In  Mowry  v.  Nor- 
man, 204  Mo.  loc  dt  193,  103  S.  W.  20: 

"Undue  influence  need  not  be  proven  by  di- 
rect and  positive  testimony,  but  it  is  sufficient 
if  it  is  shown  by,  or  can  be  inferred  from,  the 
facts  and  circumstances  in  evidence.  Roberts 
V.  BarUett,  180  Mo.  loc.  dt  700,  701;  Brad- 
ford V.  Blossom,  190  Mo.  loc  cit.  139;  Rood 
on  Wills,  {  190. 

"Nor  is  it  required  that  the  overt  acts  of  im- 
dne  influence  were  exercised  at  the  exact  time 
of  the  execution  of  the  will,  but  it  is  sufficient 
to  show  that  sudi  influence  over  the  mind  of 
the  testator  had  been  acquired  previously  and 
did  operate  at  the  time  of  making  the  will  in 
the  disposition  of  the  testator's  property.  Tay- 
lor V.  Wilbum,  20  Mo.  310;  1  Underhill  on 
Wills,  pp.  187,  188." 

To  the  same  effect  are:  Fairbank  v.  Fair- 
bank,  82  Kan.  45,  139  Pac  1011;  Id.,  92  Kan. 
492,  141  Pac  297 ;  Grundmann  y.  Wilde,  255 
Mo.  109,  164  S.  W.  200;  Naylor  v.  McBuer, 
248  Mo.  423,  154  S.  W.  772. 
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In  tbe  eonsideratioD  ot  tills  Questtan,  the 
relations  of  the  parties,  the  circumstances . 
surrounding  the  testator,  as  well  as  his  hal>- 
its  and  incU&atlQns,  his  purposes  and  desires 
expressed  at  such  times  and  under  such  con- 
ditions that  lend  conviction  to  his  statements, 
all  of  .which  are  potent  forces  in  the  guidance 
of  courts  when  called  upon  to  decide  such  a ' 
question.  Of  course,  his  said  expressions  are 
no  evidence  of  the  truthfulness  of  the  facts 
as  therein  stated,  which  will  be  later  consid- 
ered; but  they  throw  side  lights  upon  facts 
proved  by  competent  evidence. 

There  was  an  abundance  of  evidence  tend- 
ing to  show  that  Yeaman  Byms  made  the 
false  representations  to  the  testator,  to  the 
effect  that  William  Coldwell  had  occupied 
the  farm  mentioned  for  more  than  a  quarter 
of  a  century  free  of  rait,  the  reasonable 
amount  of  which  if  computed  would  have 
amounted  to  more  than  the  sum  he  had  giv- 
en to  any  other  one  of  his  children ;  and  that 
this  false  representation  induced  the  testa- 
tor to  make  the  will  discriminating  against 
Will  lam,  bears  the  seal  of  authority  upon  its 
face;  and  In  these  words : 

"My  son,  J.  William  Coldwell,  has  had  the 
use  of  seventy-five  acres  of  land,  more  or  less, 
for  twenty-five  years,  without  paying  any  rent, 
and  I  have  given  him  nine  hundred  and  eight 
dollars  a  short  time  ago  which  I  feel  makes 
him  equal  to  what  the  other  children  wUl  re- 


[4]  One,  if  not  the  i>aramount  question, 
presented  by  the  pleadings  and  proof  In  this 
case,  is  that  the  will  In  question  was  pro- 
cured by  false  representations  made  to  the 
testator  that  his  son  had  not  paid  any  rent 
for  a  farm  which  he  had  occupied  for  more 
than  a  quarter  of  a  century;  therefore  the 
declaration  of  the  testator  that  the  will  was 
made  in  view  of  the  assumption  that  the  son 
William  had  occupied  the  farm  for  more 
than  25  years  rent  free  threw  much  light  up- 
on the  question  of  undue  Influence,  and 
should  have  been  considered  by  the  jury. 

This  point  was  decided  by  this  court  in  tlie 
case  .of  Thomas  v.  Thomas,  186  8.  W.  993, 
loc.  dt.  999.  This  case  seems  not  to  have 
been  officially  reported. 

The  evidence  also  conclusively  shows  that 
the  testator  placed  implicit  confidence  in  Yea- 
man  Byms  and  relied  upon  his  Judgment  In 
the  transaction  of  his  business  and  always 
said  that  he  (the  testator)  was  old,  worn  out, 
and  Incapable  of  figuring,  and  tor  that  reason 
he  had  to  have  some  one  to  do  that  for  him, 
and  the  evidence  shows  that  he  always  call- 
ed upon  Byrns  to  do  the  figuring  for  him. 
Even  as  to  the  execution  of  the  will,  when 
advised  not  to  rely  upon  the  advice  of  Byms, 
but  to  get  some  outside  parties  to  advise  him, 
he  said  Byrns  had  done  his  figuring  for  him 
and  Mr.  Buckner  would  draw  the  will,  mean- 
ing upon  the  basis  that  Byrns  had  figured  the 
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smns  the  various  children  had  received  trotn 
him. 

Bven  had  the  testator  honestly  entertain- 
ed the  Idea  (which  we  do  not  believe)  that 
William  had  received  his  eqaal  share  of  the 
estate,  the  question  naturally  presents  Itself, 
wtiy  did  he  so  ruthlessly  discriminate  against 
his  grandson,  Robert  Crum,  for  whcxu  he  en- 
tertained the  greatest  affection  and  admira- 
tion? In  my  opinion  there  Is  but  one  answer 
to  this  question,  that  is,  Byrns  exercised  un- 
due Influence  over  the  mind  of  this  senile  old 
gentleman,  and  dominated  his  will,  and  there- 
by substituted  his  awn  will,  instead  of  that 
of  the  testatMT,  in  the  executi<m  of  the  same. 
In  other  words,  it  was  the  will  of  Byrns  and 
not  that  of  Bufus  L.  Coldwell. 

The  Jury  has  placed  Its  seal  of  condemna- 
tion upon  the  fraud  and  deception  perpetrat- 
ed upon  the  testator,  which  removes  that 
fact  from  further  consideration  by  the  court 
Much  more  might  be  said  in  the  way  of  ana- 
lyzing the  evidence  tending  to  show  fraud, 
deception,  and  undue  Influence  perpetrated 


upon  the  testator ;  but  we  are  of  the  opinl(Hi 
that  sudi  discussion  would  be  a  useless 
prolcmgatlon  of  this  opinion,  as  we  believe 
the  evidence  supports  the  verdict,  so  we  leave 
the  question  where  the  Jury  placed  It 

[6]  II.  There  is  no  question  but  that  the 
remarks  of  the  testator,  made  at  various 
times,  not  contemporaneous  .with  the  making 
of  the  will,  were  only  evidence  as  to  the  state 
of  his  mind  at  those  times,  and  not  «vldence 
of  the  truth  of  the  facts  so  stated.  Hayes 
V.  Hayes,  242  Mo.  155,  145  S.  W.  1155;  Gib- 
son V.  Gibson,  24  Mo.  227;  Tedtenbrock  v. 
McLaughlin,  209  Mo.  633,  loc.  dt  648-551, 
108  S.  W.  46 ;  Crowson  v.  Crowson,  172  Mo. 
691,  lo&  cit  703,  72  S.  W.  1065;  Rule  v.  Mau- 
pln.  84  Mo.  587. 

It  seems  to  us  that  no  fair-minded,  disin- 
terested man  can  read  thi^  record  and  arrive 
at  any  other  ccmclusion  than  that  reached  by 
the  court  and  Jury. 

For  the  reason  stated,  the  Judgment  of  the 
circuit  court  is  affirmed. 

All  concur. 
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BOARD  OF  TRUSTEES  OF  ROBSTOWN 

INDEPENDENT    SCHOOL    DIST.    v. 

AMERICAN  INDEMNITY  CO. 

(No.  170-3180.) 

(Commlstioin  of  Appeals  of  Texas,  Section  A. 
Feb.  28,  1921.) 

1.  SelitMla  and  sohoel  districts  «=>8I  (2)— Pe- 
riod of  uaavoldaJile  delays  exdaded  in  ascer- 
talalng  time  of  default  In  oompletlo*  of  oon- 
tract  as  reepeetlng  notlee  to  surety. 

Where  contract  for  construction  of  school 
hnildingr  required  completion  of  building  within 
six  months  from  date  of  delivery  of  bonds  to 
contractor,  bat  in  other  provision  of  contract 
provided  that  the  contractor  should  not  b»  held 
responsible  for  delay  by  reason  of  fires,  acts  of 
Providence,  and  other  acts  beyond  the  contrac- 
tor's control,  and  where  specifications  provided 
for  additional  time  for  delays  resulting  from 
additional  work  or  changes  in  work  or  other 
acta  of  the  parties  on  contractor  giving  writ- 
ten notice  thereof,  it  was  proper  for  the  court 
in  ascertaining  time  of  contractor's  default  in 
completion  of  contract  under  the  proviBion  of 
the  contractor's  bond  requiring  notice  to  surety 
within  30  days  of  default  to  exclude  the  period 
of  delays  resulting  from  accidental  or  uncon- 
trollable causes,  though  the  contractor  had  giv- 
en no  written  notice  thereof;  the  requirements 
as  to  written  notice  being  applicable  only  to  the 
delays  from  change  in  the  work,  etc.,  and  other 
delays  occasioned  by  the  acts  of  the  parties 
as  contemplated  by  the  specifications. 

2.  Seliools  and  school  districts  «=»8I  (2)— Fall- 
■ro  of  trustses  to  comply  with  statutes  hdd 
not  to  affaet  liability  on  contractor's  bond. 

Failure  of  trustees  of  school  district  to 
comply  with  Rev.  St.  1911,  arts.  2740,  2741, 
and  Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
2904n,  2904o,  relating  to  securing  of  building 
permits,  sale  of  bonds,  and  deposit  of  proceeds, 
etc,  did  not  affect  liability  on  school  building 
contractor's  bond. 

3.  Appeal  and-  error  4=»l  1 14— Canso  remanded 
to  Court  of  Civil  Appeals  tor  consideration 
of  suflclency  of  evidence. 

On  writ  of  error  to  review  judgment  of 
Court  of  Civil  Appeals,  where  there  are  assign- 
ments of  error  questioning  the  suffidency  of  the 
evidence  to  support  the  court's  findings  on  ma- 
terial issues,  the  Supreme  Court  will  on  re- 
versal remand  the  cause  to  the  Court  of  Civil 
Appeals  in  order  that  it  may  consider  such  as- 
signments. 

Error  to  Court  of  Civil  Appeals  of  Fourtb 
Supreme  Judicial  District 

Suit  by  tbe  Board  of  Trustees  of  Bob». 
town  Independent  School  District  against  the 
American  Indemnity  Company.  Judgment 
for  plaintifl  reversed,  «nd  judgment  rendered 
for  defendant  by  tbe  Court  of  Civil  Appeals 
(200  S.  W.  592),  and  plaintiff  brings  error. 
Judgment  of  Court  of  Civil  Appeals  re- 
versed, and  cause  remanded  to  that  court  for 
furtber  consideration,  with  directions. 


O.  B.  Soott  and  Boone  &  Pope,  all  <ft 
(Corpus  Cbristi,  for  plaintiff  in  error. 

Terry,  Covin  &  Mills,  of  Galveston,  B.  P, 
Scott,  of  Corpus  Cbristi,  and  E.  H.  Cavin,  of 
Brownwood,  for  defendant  In  error. 

SPENCER,  J.  Plaintiff  in  error,  tbe  board 
of  trustees  of  Robstown  independent  sdiool 
district,  brought  tbla  action  against  0.  D. 
Patterson,  as  principal,  and  defendant  in 
error,  American  Indemnity  Company,  a  cor- 
IM>ration,  as  surety,  to  recover  upon  a.  bond 
executed  by  tbem  to  secure  the  faithful  per- 
formance of  a  contract  by  Patterson  to  erect 
for  the  Robstown  Indepoident  school  district 
a  school  house  at  Robstown,  Tex.,  which  con- 
tract had  been   breached  by   Pattnson. 

The  school  district,  through  the  board  of 
trustees,  transferred  to  Patterson  bonds  of 
the  district  which  had  been  voted  and  Is- 
sued as  means  of  providing  the  necessary 
funds  for  the  erection  of  a  school  building, 

Patterson  was  duly  dted  by  publication, 
but  failed  to  appear,  and  upon  motion  of 
plaintiffs  in  error  the  cause  as  to  blm  was 
dismissed.  Defendant  in  error  answered, 
seeking  to  be  discharged  upon  the  grounds:  (1) 
That  the  contract  required  the  completion  of 
the  building  within  a  period  of  six  months 
from  the  date  of  the  delivery  of  the  bonds  to 
iPatterson,  and  the  bond  required  plaintlfb 
In  error  to  give  defendant  in  error  written 
notice  within  thirty  days  of  any  default  in 
the  performance  of  any  of  the  terms  of  the 
contract,  and  that  the  building  was  not  com- 
pleted within  the  time  stipulated  nor  was 
the  written  notice  required  by  the  bond  giv- 
en; and  (2)  that  the  contract  between  Pat- 
terson and  the  board  of  trustees  was  Illegal 
and  void  as  against  public  policy,  in  that  the 
statutory  requirements  with  reference  to  se- 
curing a  school  building  permit  and  the  sale 
of  the  bonds  and  the  deposit  of  the  proceeds 
from  the  sale  of  same  had  not  been  complied 
with. 

The  case  was  tried  before  the  court  with- 
out the  aid  of  a  Jury,  and  judgment  rendered 
in  favor  of  plaintiffs  in  error  for  the  sum  of 
$20,160.  Upon  appeal  the  Court  of  Civil  Ap- 
peals was  of  opinion  that  the  failure  of  the 
plaintiffs  in  error  to  give  the  surety  written 
notice  of  Patterson's  failure  to  complete  the 
building  within  six  months  after  the  delivery 
Of  tbe  bonds  to  him  was  a  breach  of  the  pro- 
vision of  the  bond  requiring  written  notice  to 
It  within  thirty  days  after  notice  of  default 
had  come  to  plaintiffs  in  error,  and  that  such 
failure  operated  to  release  the  surety; 
whereupon  it  reversed  and  rendered  the 
Judgment.    (Civ.  App.)  200  S.  W.  592. 

Tbe  bonds  were  delivered  to  Patterson  on 
the  7th  or  8th  of  January,  1914.  The  build- 
ing was  abandoned  by  him  in  October,  1914, 
and  before  It  was  completed.  Written  no- 
tice within  thirty  days  after  the  abandon- 
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ment  in  Octolier,  1914,  waa  given  to  defend- 
ant in  error  by  plalntlils  In  error,  bat  no  no- 
tice prior  thereto  was  ever  given,  of  Pat- 
terson's failure  to  complete  the  building,  and 
neither  waa  any  statement  in  writing  of.  the 
delays  ever  made  and  presented  to  the  owner 
or  architect  by  Patterson  as  provided  In  the 
plans  and  specifications.  Thus  it  becomes 
necessary  to  construe  the  contract  to  de- 
termine whether  plaintlfT  in  error  was  r^ 
quired  to  give  written  notice  at  the  expira- 
tion of  six  months  after  the  delivery  of  the 
bonds  to  Patterson  of  Patterson's  failure  to 
complete  the  building  within  that  time; 
and  this  involves  the  further  question  of 
whether,  in  the  character  of  delays  that 
postponed  the  completion  of  the  building  be- 
yond the  six  months  after  the  delivery  of  the 
bonds,  Patterson  was  required  to  make  a 
written  statement  within  eight  days  of  each 
such  delay,  to  be  certified  by  the  owner  or 
■architect,  in  order  to  exclude  such  delays  In 
computing  the  six-month  period. 
Section  1  of  the  contract  reads: 

"The  contractor,  for  the  consideration  here- 
inafter mentioned,  doth  •  *  •  promise  and 
iagree  •  •  *  that  he  will  within  the  space 
of  six  (6)  months,  from  the  delivery  of  the 
bonds,  in  a  good  and  workmanlike  manner, 
,  •  •  •  bnild  and  finish  a  two-story  brick 
school  building,  on  such  lot  as  is  selected,  and 
designated  by  the  said  l>oard  of  tmstees,  in 
the  town  of  Robstown,  •  •  •  according  to 
the  plans  and  specifications  drawn,  submitted 
and  accepted  by  the  said  board  of  trustees  from 
Messrs.  Adams  &.  Adams,  architects,  of  San 
Antonio,  Tex.,  which  said  plans  and  specifica- 
tions are  hereto  attached  and  made  a  part 
hereof." 

Section  9  of  the  contract  reads: 

"It  is  further  agreed  and  understood  by  and 
between  the  parties  hereto  that  the  contractor 
shall  not  be  held  responsible  for  any  delay  in 
the  completion  of  said  school  building  beyond 
the  time  as  specified  in  paragraph  1  hereof,  by 
reason  of  fires,  acts  of  Providence,  and  other 
acts  beyond  the  control  of  the  said  contractor." 

The  specifications  for  the  contract  con- 
tained this  provision: 

"The  entire  work  is  to  be  completed  and  fit 
for  occupancy  (as  set  forth  herein  and  by  ac- 
companying drawings)  by .  The  contrac- 
tor shall  be  entitled  to  one  day  in  additioji  to 
said  stipulated  time  for  each  day's  delay  result- 
ing from  additional  work  or  changes  in  icork 
required  from  time  to  time,  or  for  specific  de- 

[  lays  from  other  causes,  [italics  ours]  as  may 
be  approved  by  the  architects  or  owners  which 
additional  time  must  be  stated  by  the  con- 
tractor in   writing  within   eight  days  of  such 

'  delay,  giving  dates  and  causes,  which,  if  cor- 
rect, shall  be  certified  by  the  architect  or  own- 
er. Should  the  contractor  neglect  to  ask  for 
additional  time  within  the  time  specified  above, 
it  is  mutually  agreed  that  no  just  claim  exists, 

r  or  .shall  exist,  for  an  extension  of  time." 


The  indemnity  bond  contained  die  follow- 
ing provision  with  reference  to  notice: 

"Provided,  however,  that  in  the  event  of  any 
default  on  the  part  of  said  principal  in  the 
performance  of  any  of  the  terms,  covenants,  or 
conditions  of  said  contract,  or  in  the  event  of 
any  claim,  demand,  judgment,  lien,  cost  or  fee 
being  obtained  or  made  against  said  obligee, 
for  or  on  account  of  the  prosecution  of  the 
woA  as  aforesaid,  written  notice,  with  a  state- 
ment of  the  principal  facts  showing  such  claim, 
demand,  judgment,  lien,  cost  or  fee  and  the 
date  thereof,  shall  within  thirty  days  after  the 
same  shall  have  come  to  the  notice  of  the  said 
obligee  be  given  to  the  American  Indemnity 
Company,  at  its  office  in  the  city  of  Qalveston, 
Texas." 

It  is  clear,  we  think,  Patterson  was  to  have 
six  months,  exclusive  of  such  time  as  be 
might  be  entitled  to  on  account  of  delays 
contemplated  by  the  provisions  of  the  sec- 
tions quoted,  in  wlilcb  to  complete  the  build- 
ing. 

The  trial  court  found  that,  due  to  weather 
and  other  conditions,  delays  occurred  In  the 
construction  of  the  building,  and  also  that 
notice  of  Patterson's  default  in  the  perform- 
ance of  Ills  contract  was  given  to  defendant 
in  error  in  accordance  with  the  contract; 
and,  although  the  court  did  not  iqieciflcally 
find  the  time  excluded  on  account  of  delays 
brought  the  six-month  period  allowed  in 
which  to  complete  the  building  to  within  thir- 
ty d&ys  of  the  written  notice  of  abandonment, 
the  findings  are  susceptible  of  mo  other  con- 
struction, and  we  must  in  support  of  the  Judg- 
ment, but  without  passing  upon  the  suflS- 
clency  of  the  evidence,  assume  that  It  in- 
tended to  so  find.  But,  inasmuch  as  the  no- 
tice required  by  the  plans  and  specifications 
was  not  given,  are  plaintifFs  in  error  enti- 
tled to  have  the  time  occasioned  by  the  de- 
lays found  by  the  court  excluded  in  comput- 
ing the  six  months'  time? 

[1]  It  is  readily  seen  that  the  subject-mat- 
ter of  the  provision  in  the  plans  and  specifi- 
cations is  separate  and  distinct  from  the  sub- 
ject-matter contained  in  section  9  of  the  con- 
tract The  latter  deals  only  with  accidental 
or  uncontrollable  causes;  the  former  with 
events  within  the  control  of  the  owner  con- 
cerning negotiations  between  the  parties  rel- 
ative to  delays  due  to  changes  in  the  plans. 
It  is  apparent  that  no  written  notice  was  re- 
quired in  cases  of  delay  resulting  from  acci- 
dental or  uncontrollable  causes ;  but  only  in 
those  delays  occasioned  by  the  acts  of  the 
parties  was  written  notice  required.  Plain- 
tiffs in  error  alleged  and  the  evidence  shows 
that  the  delays  excluded  in  computing  the  six- 
month  period  are  such  as  fall  within  section 
9  of  the  contract;  while  there  is  no  allega- 
tion of  any  delay  contemplated  by  the  pro- 
vision in  the  plans  of  specification.  It  fol- 
lows, as  of  course,  that  if  there  was  evi- 
dence of  delays  which,  if  automatically  ex< 
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clTided  In  computing  the  siz-montb  period,  as 
contemplated  by  the  contract,  would  bring 
this  period  to  within  thirty  days  of  the  writ- 
ten notice  given  by  the  trustees  of  .the  aban- 
donment by  tl»e  contractor,  there  would  be  no 
breach  of  the  terms  or  covenants  of  the  con- 
tract requiring  notice. 

The  contention  that  defendant  In  error  is 
discharged  from  its  obligation  on  the  bond 
in  that  the  contract  between  the  parties  was 
rendered  illegal  and  void  by  reason  of  the 
board  of  trustees'  failure  to  secure  a  school 
building  permit  in  accordance  with  articles 
2004n  and  29040  of  Vernon's  Sayles'  Ann.  Civ. 
St.  of  1914,  and  (2)  their  failure  to  comply 
with  articles  2740  and  2T71  of  Revised  Civil 
Statutes  of  1911  with  reference  to  the  sale  of 
the  bonds  and  the  deposit  of  the  proceeds 
from  the  sale  thereof  may  he  best  disposed  of 
by  reference  to  the' statutes. 

Article  2904n  provides: 

"That  no  public  school  buildiog  shall  be  con- 
structed in  the  state  of  Texas  at  an  expense  of 
more  than  |four  hundred  dollars,  until  the 
board  of  school  trustees  of  the  district  or  city 
or  town  in  which  the  work  is  to  be  done  shall 
have  first  secured  a  school  building  permit  from 
the  officer  legally  authorized  to  grant  such  per- 
mit, certifying  that  the  plans  and  specifications 
of  said  proposed  building  conform  to  the  hy- 
gienic, sanitary  and  protective  regulations  es- 
tablished by  this  act  for  public  school  build- 
ings in  TexaB." 

Article  29040  provides: 

"PavmeHit  Before  Permit  Vncmihorised. — 
That  no  person  charged  with  the  duty  of  dis- 
bursing school  funds  or  of  authorizing  disburse- 
ment of  school  funds  in  the  state  of  Texas 
shall  pay  or  authorize  the  payment  of  any 
vouchers,  or  in  any  other  manner  pay  out  any 
sum  of  public  money  for  the  construction  of 
any  school  building  at  an  expense  of  more  than 
four  hundred  dollars  until  the  board  of  school 
trustees  of  said  district  or  city  or  town  has 
secured  from  the  properly  constituted  authority 
a  legal  permit  for  such  work,  and  that  any  dis- 
bursing officer  failing  to  observe  the  provisions 
of  this  act  shall  be  held  liable  for  such  amount 
as  is  paid  out  on  account  of  such  building,  as 
is  not  legally  permitted.    Id.  |  14." 

Article  2740  of  the  Revised. Civil  Statutes 
directs  that  the  president  of  the  board  of 
trusteea  shall  notify  the  state  board  of  edu- 
cation of  all  bids  received  for  the  bond  and 
shall  give  auch  board  an  option  of  ten  days 
in  wbldi  to  pnrcliase  the  bonds,  and.  If  not 


purchased,  the  president  shall  sell  the  bonds 
to  the  best  bona  fide  bidder. 

Article  2771  provides  that  the  treasurer 
of  independent  school  districts  shall  be  that 
person  or  corporation  who  ofCers  satisfactory  ' 
bond  and  the  best  bid  of  interest  on  the 
average  daily  balances,  the  bond  to  be  made 
payable  to  the  president  of  the  board  and  bis 
successors  conditioned  for  the  faithful  dis- 
charge of  the  treasurer's  duties  and  the  pay- 
ment of  the  bonds  received  by  him  upon  the  . 
draft  of  the  president,  drawn  upon  order, 
duly  entered,  of  the  board  of  trustees.  ' 

[2]  There  is  nothing  in  the  articles  quoted 
which  expressly  or  by  unavoidable  Inference  ■ 
declares  that  a  failure  to  comply  with  the  di- 
rections contained  therein  shall  render  the 
bonds,  or  any  contract  growing  out  of  their 
sale,  void.  The  contract  itself  is  one  which 
the  school  district,  through  the  board  of 
trustees,  acting  within  the  scope  of  its  gen- 
eral powers,  had  the  power  to  make.  The 
fact  that  the  board  of  trustees  may  have  fail- 
ed to  comply  with  the  terms  of  these  articles, 
which  concern  matters  collateral  to  the  ex- 
ercise of  its  statutory  functions,  and  not  lim- 
itations of  its  power,  would  not  taint  the 
contract  with  such  illegality  as  to  convert  an 
otherwise  legal  contract  into  a  void  obllga-. 
tion.  The  most  far-reaching  effect,  it  seems. 
to  lis,  of  the  failure  of  the  trustees  to  com- 
ply with  these  requirements,  would  be  to  ren- 
der their  act  ultra  vires,  which  in  this  case 
would  not  release  the  surety.  Bell  v.  Kirk- 
land  et  al.,  102  Minn.  213,  113  N.  W.  271, 
13  L.  R.  A.  (N.  S.)  793,  120  Am.  St.  Rep^  621 ; 
32  Cyc. 

[3]  There  are  several  assignments  of  error 
questioning  the  sufficiency  of  the  evidence  to 
support  the  court's  findings  upon  material 
Issues,  and  this  necessitates  remanding'  the 
cause  to  the  Court  of  Civil  Appeals  in  order 
tliat  it  'may  consider  such  assignments. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  Court  of  Oivil  Ai^eals  be  re- 
versed, and  the  cause  remanded  to  that  court 
for  further  consideration,  and  for  such  dis- 
position consistent  herewith  as  it  may  deem 
proper. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  this  case  by  the  Commission  of 
Appeals  is  adopted,  and  will  be  ottered  as 
the  judgment  of  the  Supreme  Court.  We  ap- 
prove the  holding  of  the  Commission  on  the 
questlims  discussed. 
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SOUTHERN  PAC.  CO.  V.  DE  LA  CRUZ. 

(N«.  173-3193.) 

(CommiMion  of  Appeals  of  Texas,  Section  B. 
F6b.  23,  1021.) 

1.  Master  and  servant  «3>204(l)— DafenM  of 
.    assumed  risk  available  under  federal  aot. 

Except  in  those  cases  where  the  defense  of 
assamed  risk  is  taken  away  by  express  provi- 
sions of  the  federal  Employers'  Iiiability  Act 
(U.  S.  Comp.  St.  {{  8657-866S),  that  defense 
remains  as  it  existed  at  common  law  before  the 
act  was  passed. 

2.  Master  aad  servant  9=9213(2)— Defense  ef 
assemptlen  of  risk  as  dlstlngulslied  from  eon- 

'  trlbntory  negligence  held  applicable  to  rail- 
way blacksmith's  helper  using  unsafe  method. 
The  common-law  defense  of  assumed  risk, 
available  under  the  federal  act  as  distinguished 
from  contributory  negligence  held  presented  by 
a  showing  that  a  railway  blacksmith's  helper 
receiTed  injuries  to  his  thumbs  by  the  falling  of 
a  trip  hammer  while  be  was  using  his  bands, 
instead  of  tongs  furnished,  to  place  an  iron  in 
position  under  the  hammer. 

Error  to  Court  of  Civil  Appeals  of  Bi^th 
Supreme  Judicial  Distrlpt 

Action  by  Robert  De  la  Cruz  against  the 
Southern  Pacific  Company.  Judgment  for 
plaintiff,  and  defendant  appealed  to  the  Court 
of  Ciril  Appeals,  which  affirmed  the  Judg- 
ment (201  S.  W.  428),  and  the  defendant 
brings  error.  Judgment  of  the  trial  court 
and  of  the  (3ourt  of  Civil  Appeals  reversed. 
And  cause  remanded  for  new  trial. 

Beall,  Kemp  Sc  Nagle,  of  El  Paso,  for  plain- 
tiff in  error. 

6.  E.  Wallace  and  W.  S.  Berkshire,  both  of 
£31  Paso,  for  defendant  In  error. 

McCLENDON,  J.  The  plaintiff,  Robert  De 
la  Cruz,  while  in  the  employ  of  defendant 
railway  as  blacksmith  helper,  engaged  In 
placing  an  iron  mold  in  position  under  a 
"trip  hammer,"  received  Injuries  to  his 
thumbs  caused  by  the  sudden  falling  of  the 
hammer.  This  suit  was  brought  to  recover 
compensatory  damages  under  the  allegation 
that  the  injuries  were  proximately  caused  by 
the  negligently  unsafe  and  dangerous  condi- 
tion of  the  hammer.  The,  case  was  tried  be- 
fore a  jury,  and  sulnnitted  under  a  general 
charge.  Verdict  and  judgment  were  for 
plaintiff  in  the  sum  of  $3,0(X),  of  which 
amount  $600  was  later  remitted.  The  Court 
of  Civil  Appeals  affirmed  the  judgment,  one 
of  the  Judges  dissenting.    201  S.  W.  428. 

The  assignments  of  error  in  the  Supreme 
Court  complain  of  the  trial  court's  refusal  to 
submit  defendant's  special  charge  No.  2, 
wbidi  presented  as  an  absolute  defense  to 
the  action  the  issue  whether  plaintiff  assum- 
ed the  risk  by  reason  of  his  having  employed 
an  unsafe  method  of  performing  the  work, 


when  a  safe  method  was  provided  by  the  de- 
fendant; plaintiff  having  used  his  hands  to 
place  the  mold  in  position  under  the  hammer, 
whereas  the  evidence  was  sufficient  to  war- 
rant a  finding  that  defendant  had  provided 
tongs  for  that  purpose. 

This  special  charge  is  copied  in  fall  in  the 
opinion  of  the  Court  of  Civil  Appeals.  No 
question  of  its  accuracy  or  of  its  propriety 
is  made,  except  in  the  respect  below  mention- 
ed. It  is  therefore  not  necessary  to  repeat 
the  charge  here. 

[1]  The  case  arose  under  and  Is  governed 
by  the  federal  Employers'  Liability  Act  (U. 
S.  C}omp.  St  §§  8657-8665),  under  which  it 
is  now  authoritatively  determined  that,  ex- 
cept in  those  cases  where  the  defense  of  as- 
sumed risk  is  by  express  provision  of  the  act 
taken  away,  that  defense  remains  as  it  ex- 
isted at  common  law  before  the  act  was  pass- 
ed. Boldt  y.  Railway  Co.,  245  U.  S.  441,  38 
Sup.  Ct  139,  62  L.  Ed.  385;  Railway  Co.  v. 
Horton,  233  U.  S.  492,  34  Sup.  Ct  635,  58  L. 
Ed.  1062,  L.  B.  A.  1915C,  1, 1  Ann.  Cas.  1915B, 
475.  So  much  Is  conceded  In  the  majority 
opinion  of  the  Court  of  Civil  Appeals,  and  is 
not  contested  by  defendant  in  error. 

[I]  The  ground  upon  which  the  majority 
held  that  the  special  instruction  was  properly 
refused  was  that,  where  there  are  two  ways 
in  which  a  servant  may  perform  his  work, 
one  safe  and  the  other  hazardous,  and  he 
chooses  the  latter,  from  which  choice  his  In- 
Jury  results,  he  does  not  thereby  assume  the 
risk  of  injury  which  may  result  from  this 
choice.  In  arriving  at  this  conclusion.  It  was 
conceded  that  our  Supreme  Court,  In  the 
cases  of  Railway  v.  Hynson,  101  Tex.  543, 
109  S.  W.  929,  and  Railway  0>.  v.  Mathls, 
101  Tex.  342,  107  S.  W.  530,  has  announced 
the  contrary  doctrine.  It  was  pointed  out, 
on  the  other  hand,  that  the  Supreme  Court 
has  frequently  referred  to  such  conduct  as 
constituting  contributory  negligence,  citing 
Railway  v.  Matthews,  100  Tex.  63,  93  S.  W. 
1068:  Railway  v.  Wall,  102  Tex.  365,  116 
S.  W.  1140,  and  Railway  v.  Samuels,  103 
Tex.  59,  123  S.  W.  121.  It  Is  contended  that 
these  citations  show  that  our  courts  have  used 
the  term  "assumed  the  risk"  to  express 
the  conception  of  contributory  negligence; 
and  the  conclusion  Is  reached  that  the  cir- 
cumstances embraced  within  the  special 
charge  do  not  present  the  defense  of  assumed 
risk,  but  only  that  of  contributory  negligence, 
and  that  the  charge  was  properly  refused, 
because  the  defendant  in  open  court  request- 
ed that  the  issue  of  contributory  negligence 
be  not  submitted  to  the  jury,  and  because  the 
charge  submitted  the  issue  as  presenting  a 
complete  defense  to  the  action,  whereas  the 
federal  act  introduces  the  doctrine  of  compar- 
ative negligence.     . 

The  sole  question  presented  for  considera- 
tion is,  therefore,  whether  the  holding  of  the 
Court  of  Civil  Appeals,  to  the  effect  that  the 
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charge  does  not  present  the  defense  of  as- 
Bumed  risk  under  the  common  law.  Is  correct 
That  question  we  I^ere  to  be  conduslvely 
settled  by  the  two  cases  first  cited,  as  well 
as  very  generally  by  authorl^. 

Before  entering  upon  a  discusslcHi  of  this 
question.  It  is  proper  to  say  that  in  the  Math- 
Is,  Wall,  and  Samuels  Cases,  above,  the  rela- 
tion of  master  and  servant  did  not  exist ;  and 
those  decisions  have  no  bearing  upon  this 
question. 

Many  instances  are  found  wherein  courts 
have  not  drawn. the  proper  distinction,  or  in 
fact  any  distinction  at  all,  between  the  two 
defenses,  and  much  confusion  has  resulted 
from  this  fkct.  This  is  alluded  to  by  Mr. 
Labatt  in  the  following  language : 

"Few  lawyers,  we  imagine,  realize  the  extent 
to  which  this  department  of  the  law  has  been 
unnecessarily  obscured  and  complicated  throagh 
the  downright  intellectual  obliquity  or  the  slov- 
enliness of  language  by  which  the  boimdary 
line  between  them  has  been  blurred  or  obliter- 
ated."   S  Master  and  Servant  (2d  Ed.)  p.  3312. 

It  can  be  asserted,  however,  with  ail  con- 
fidence, we  believe,  that  probably  no  courts 
in  the  country  have  been  more  punctilious  or 
guai-ded  or  more  exact  in  expression  in  draw- 
ing the  distinction  between  these  two  de- 
fenses than  our  own  Supreme  Court.  Cer- 
tainly nothing  can  be  more  dear  than  that 
the  Supreme  Court  in  the  two  cases  first  dted 
had  this  distinction  obviously  in  view. 

In  the  Mathls  Case,  opinion  by  Chief  Jus- 
tice Gaines,  the  plaintiff,  an  engineer,  was  in- 
jured by  falling  into  the  unllghted  pit  of  a 
turntable  in  passing  from  the  roundhouse  of 
a  railway  to  the  depot  There  were  other 
ways  for  him  to  have  gone,  which  were  safe. 
He  chose  the  dangerous  path.  The  court  had 
for  dedsion  four  certified  questions,  the  first 
three  of  which  were:  (1)  Whether  plaintiff 
as  a  matter  of  law  assumed  the  risk  in  choos- 
ing the  dangerous  path;  (2)  whether  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law;  and  (3)  whether  the  trial  court 
should  have  directed  a  verdict  We  read 
from  the  opinion: 

"Under  the  circumstances,  we  think  that  he 
assumed  the  risk,  and  consequently  answer  the 
first  question  in  the  affirmative. 

"As  pointed  out  in  the  case  of  Texas  &  Pa- 
cific Ry.  Co.  V.  Bradford,  dted  above,  between 
the  doctrine  of  assumed  risk  and  coutributory 
negligence  as  applicable  to  such  case,  in  con- 
tributory negligence  the  question  usually  arises, 
What  would  a  prudent  man'  have  done  under 
the  drcumstances?  If  a  prudent  man,  under 
the  exigendes  of  the  case,  would  have  taken 
the  chances  and  acted  as  plaintiff  acted,  he  is 
acquitted  of  negligence.  If  he  assumes  the 
risk  the  question  of  contributory  negligence 
does  not  arise,  for  by  his  assumption  of  the  risk 
he  absolutely  predudes  himself  from  a  recovery 
for  any  injury  tiiat  may  result  to  him  from 
such  risk.  Our  Legislature  had  this  distinction 
in  mind,  when  they  passed  the  act  approved 
April  24,  1906,  which  practically  abolishes  the 


distinction.  Section  1  of  that  act  provides,  in 
effect,  that  assumed  risk  shall  not  predude  a 
recovery,  in  case  'where  a  person  of  ordinary 
care  would  have  continued  in  the  service  with 
the  knowledge  of  the  defect  and  danger  and  in 
such  case  it  shall  not  be  necessary  that  the 
servant  or  employe  give  notice  of  the  defect  as 
provided  in  subdivision  1  hereof,'  Laws  1905,  p. 
386.  It  was  held  in  Gulf,  Colorado  &  Sante 
F«  Ry.  Co.  V.  Gasscamp,  68  Texas,  545,  that 
it  i|as  a  question  for  the  jury  whether  a  plain- 
tiff who  knew  of  the  defects  on  a  bridge  and 
crossed  it  and  was  injured  was  guilty  of  con- 
tributory negligence,  although  there  was  an- 
other safe  way  he  may  have  gone  and  thus 
avoided  the  injury.  A  judgment  in  favor  of  the 
plaintiff  in  that  case  was  affirmed.  We  there- 
fore answer  the  second  question  in  the  nega- 
tive. 

"It  follows  that  the  third  question  should  be 
answered  in  the  affirmative." 

In  the  Hynson  Case,  opinion  by  Mr.  Justice 
Brown,  the  question  arose  upon  the  propriety 
of  a  directed  verdict  The  plaintiff  was  a 
switchman,  engaged  In  uncoupling  cars.  This 
he  first  attempted  to  do  by  use  of  a  lever, 
which  being  out  of  order  and  falling  to  lift 
the  pin,  plaintiff  readied  for  the  pin  with  bis 
hand,  but  finding  it  fast,  stepped  between  the 
cars,  and  his  foot  was  caught  in  an  unblock- 
ed guard  rail.  The  evidence  showed  that 
plaintiff  bad  the  right  to  control  the  move- 
ments of  the  train,  and  could  have  stopped 
it  and  gone  to  the  other  side  and  used  an- 
other lever.    The  court  say: 

"Of  the  two  ways  in  which  he  might  have 
performed  his  service,  one  safe  and  the  other 
hazardous,  be  chose  that  which  was  dangerous, 
from  wUdi  choice  his  injury  resulted.  In  mak- 
ing this  choice  he  assumed  the  risk  of  injury 
which  might  result  from  the  performance  of  his 
work  in  the  way  he  had  chosen" — citing  Rail- 
way V.  Ma  this,  above;  1  Labatt,  Master  & 
Servant,  {  258;  Railway  v.  McCarthy,  64  Tex. 
632;  Crawford  v.  Railway,  89  Tex.  69,  33  S. 
W.  684. 

The  disposition  made  of  the  case  Xfy  the 
Supreme  Court  was  to  affirm  the  district 
court's  judgment  in  defendant's  favor  under 
a  directed  verdict  This  result  could  not 
have  been  reached  had  the  defense  hem  con- 
sidered from  the  angle  of  contributory  neg- 
ligence, because  in  that  event  it  would  no 
doubt  have  been  a  jury  question  whether  the 
action  of  plaintiff  in  choosing  the  method  he 
did  was  such  as  would  not  be  taken  by  a 
person  of  ordinary  care  under  like  drcum- 
stances. 

It  is  generally  well  recognized  that  the 
same  facts  may,  and  often  do,  raise  both  de- 
fenses. 

"The  two  defenses  being  distinct  it  follows 
that  evidence  of  the  servant's  having  begun  or 
continued  work  with  a  knowledge  of  the  dan- 
ger arising  from  the  master's  breach  of  duty 
raises  both  the  questions  whether  he  assumed 
that  danger  and  whether  he  was  negligent. 

"If  for  any  reason  it  appears  that  the  master 
is  preduded  from  availing  himself  of  one  of 
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these  defenses,  the  servant's  action  may  stOl 
be. resisted  on  the  ground  that  the  other  is  ap- 
plicable. 

"The  yiew  has  been  ta^en  that  the  existence 
of  one  defense  necessarily  excludes  the  other; 
but  the  reasoning  is  not  clear."  3  Labatt, 
Master  and  Servant  (2d  Ed.)  {  1220. 

"It  would  seem  that,  in  view  of  the  contrac- 
tual relations  of  the  parties,  the  first  question 
which,  in  a  natural,  logical  sequence,  first  de- 
mands settlement,  is  whether  the  risk  w^ich 
caused  the  injury  was  one  of  those  accepted 
under  an  implied  agreement,  and  that  the  ques- 
tion whether  the  servant's  conduct  was  im- 
prudent only  becomes  material  after  the  con- 
ventional assumption  of  the  risk  has  been  nega- 
tived. In  a  good  many  cases  we  find  the  es- 
sentially secondary  and  ulterior  character  of 
the  second  question  fully  recognized.  Thus 
courts  have  refused  to  consider  the  defense 
of  contributory  negligence,  where  the  evidence 
showed  that  the  risk  was  assumed  either  as 
being  ordinary  or  for  the  reason  that,  although 
it  was  extraordinary,  the  servant  went  on 
working  with  a  full  comprehension  of  its  na- 
ture and  extent. 

"Whenever  the  evidence  suggests  that  the 
setvant  knew  of  the  extraordinary  risk  which 
.caused  the  accident,  the  jury  should  be  in- 
structed regarding  the  legal  consequences  of 
such  knowledge,  as  justifying  the  inference 
both  of  an  assumption  of  the  risk  and  of  con- 
tributory negligence.  It  is  erroneous,  under 
such  circumstances,  to  refuse  instructions  ex- 
plaining the  doctrine  of  assumption  of  risks, 
especially  if  it  is  also  laid  down  explicitly  that 
the  servant's  knowledge  merely  casts  upon  him 
the  duty  of  using  greater  care  in  the  use  of,  and 
in  avoiding  danger  from,  such  appliance."  Id. 
i  1221. 

Quoting  further  from  the  same  author: 

"In  these  as  in  most  other  cases  where  the 
intentional  adoption  of  a  certain  line  of  action 
is  proved,  the  facts  will  also  he  suggestive  of 
contributory  negligence.  But  it  is  both  unnec- 
essary and  disadvantageous  to  rely  upon  a  con- 
ception which  raises  a  disputable  question,  if  a 
decisive  element  is  supplied  by  the  clear  evi- 
dence of  a  deliberate  dioice  on  the  servant's 
part,  or  the  exercise  of  his  own  judgment  in 
creating  the  conditions  which  occasioned  the 
accident."    Id.  i  1166. 

The  last  qnotation  Is  cited  with  approval 
in  the  Matbis  Case.  In  the  latest  edition  of 
this  work  the  following  is  added  to  this  par- 
agraph: 

"Where  the  servant  deliberately  chooses  a 
dangerous  rather  than  a  saf6  method  of  per- 
forming his  work,  his  inability  to  recover  is 
usually  predicated  upon  his  negligence  in  so  act- 
ing (see  section  1249  et  seq.) ;  but,  even  if  it 
could  be  said  that  he  was  not  guilty  of  negli- 
gence, he  is  still  barred  of  recovery  by  the 
doctrine  of  assumption  of  risk." 

In  section  1249,  referred  to,  the  question  is 
treated  from  the  viewpoint  of  those  Juris- 
dictions which  hold  that  "a  servant  will  or- 
dinarily be  pronounced  negligent,  as  a  matter 
of  law,  whenever  it  is  clear  from  the  evidence 


that  there  was  a  safe  and  a  dangerous  meth- 
od available  for  the  performance  of  the  work 
in  hand,  and  that  he  selects  the  latter  meth- 
od, with '  knowledge,  actual  or  cMUtructive, 
of  the  fact  that  it  was  dangerous." 

Obviously  where  the  servant  is  held  to  be 
negligent  as  a  matter  of  law,  the  defense  of 
assumed  risk  becomes  immaterial.  In  such  a 
case,  to  paraphrase  the  language  in  the  Math- 
is  Case:  If  he  Is  guii(7  of  contributory  negli- 
gence as  a  matter  of  law,  the  question  ot  as- 
sumption of  risk  does  not  arise.  It  is  not 
probable  that  a  case  will  be  presented  wbere^ 
in  it  will  be  held  in  this  Jurisdiction  that  the 
servant  was  guilty  of  negligence  as  a  matter 
of  law  in  choosing  the  method  of  performing 
the  work,  in  the  at)s«ice  of  a  dear  showing 
of  deliberate  or  reckless  exposure  to  a  known 
danger. 

The  federal  Employees'  Liability  Act  is  in 
no  sense  unique  in  requiring  that  the  dis- 
tinction between  the  two  defenses  be  clearly 
drawn.  H  was  Just  as  necessary  to  a  correct 
decision  in  the  Mathls  and  Hynson  Cases  as 
it  is  under  the  federal  act 

We  conclude  that  error  was  committed  by 
the  trial  court  in  refusing  to  sulHnit  the  is- 
sue presented  in  the  requested  diarge,  and 
that  its  Judgment  and  that  of  the  Court  of 
Civil  Appeals  should  be  reversed,  and  the 
cause  remanded  to  the  former  for  a  new  trial. 

PHIL.r.IPS,  C.  J.  The  Judgment  recom- 
mended in  this  case  by  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court.  We  ap- 
prove the  holding  of  the  Commission  on  the 
question  discussed. 


PLEDGER  V.  BUSINESS  MEN'S  ACCIDENT 
ASS'N  OF  TEXAS.    (No.  162-3158.) 

(Commission  of  Appeals  of  Texas,  Section  "A." 
Feb.  23,  1921.) 

1.  Insurance  «s>455 — Policy  held  to  indemnify 
for  accidental  death. 

Under  application,  certificate,  and  by-laws 
providing  for  payment  of  $5,000  for  the  death 
of  the  member  caused  "solely  and  exclusively 
by  external,  violent,  and  accidental  means," 
held  that  beneficiary  was  entitled  to  recover  for 
accidental  death,  member  dying  from  a  rupture 
of  heart  vessels  at  the  time  of  lifting  a  cotton 
bale,  in  view  of  Rev.  St.  1911,  art.  4807,  al- 
though the  policy  provided  that  there  would  be 
no  liability  for  death  resulting  from  any  acci- 
dent when  no  visible  mark  was  on  the  body. 

2.  Contracts  «=»  155— Construed  nio«t  •trongiy 
against  maker. 

Contract  should  be  construed  most  strongly 
against  the  maker. 

3.  Insurance  <S=>675— Attorney's  foos  not  al- 
lowed In  action  on  policy. 

Rev.  St.  1911,  art.  4746,  does  not  author- 
ize the  recovery  of  attorney's  fees  in  an  action 
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on  an  accident  poUcy  against  an  association  in- 
corporated under  Acts  1903,  c  111,  Bev.  St 
1911,  art.  4798,  since  the  former,  althongh  sub- 
seqaent,  does  not  repeal  the  later  article. 

4.  iMaranoe  «=>675— Artlole,  providing  for  at- 
tora«y's  faes,  relale*  only  to  certain  corpora- 
tloas.    , 

Rev.  St.  1911,  art.  4746,  relating  to  recov- 
ery of  attorney's  fees  in  actions  against  insur- 
ance companies,  ia  a  part  (section  35)  of  an 
act  of  the  Thirty-First  Legislature  (Acts  1909, 
c.  108),  authorizing  the  incorporation  and  pro- 
viding for  the  regulation  of  life,  health,  and 
acddent  insurance  companies  of  a  certain  char- 
acter, and  relates  only  to  the  corporations  au- 
thorised and  regulated  by  such  act. 

Error  to  Court  of  CMl  Appeals  of  Third 
SuiM-ane  Jndidal  District 

Suit  by  Minnie  Pledger  against  the  Busl- 
neas  Men's  Accident  Association  of  Texas. 
From  a  ^dgnient  of  the  Appellate  Court 
(19S  S.  W.  810),  which  on  rehearing  reversed 
(197  S.  W.  889),  which  reversed  and  remanded 
a  judgment  for  defendant,  plaintiff  brings 
error.    Reversed  and  rendered. 

Lyndny  D.  Hawkins,  of  Thurber,  and  A  B. 
Pedlgo,  of  Austin,  for  plaintiff  in  error. 

Ike  D.  White  and  White,  Cartledge  Orayaa, 
all  of  Austin,  for  defendant  in  error. 

TAYIX>R,  J.  This  was  a  suit  by  Minnie 
Pledger  against  the  Business  lien's  Accident 
Association  of  Texas  on  a  contract  of  accident 
Insurance.  The  contract  was  declared  upon 
by  plaintiff  as  consisting  of  the  follovring 
instruments,  to  wit: 

(a)  The  application  of  Beaureguard  Pledger 
for  membership  in  the  association,  and  for 
accident  insurance  upon  himself  in  favor  of 
his  wife,  Minnie  Pledger ;  (b)  the  certificate 
or  policy  issued  pursuant  to  the  appUcati<m ; 
<c)  the  by-laws  of  the  association;  and  (d) 
its  charter.  The  association  was  a  mutual 
assessment  accident  association  incorporated 
imder  the  provisions  of  chapter  5,  title  71,  of 
the  Revised  Statutes  1911.  The  application 
for  membership  and  for  insurance  gaye  the 
following  as  one  of  the  indemnities:  ''$5,000 
in  the  case  of  accidental  death."  The  certifi- 
cate, or  policy,  provided  that — 

"In  consideration  of  the  application  for  mem- 
bership *  •  •  the  said  BusineBS  Men's  Ac- 
<3dent  Association  of  Texas  does  hereby  receive 
Ae  said  Beaureguard  Pledger  *  *  *  as  a 
faember  of  said  association  •  •  •  and  upon 
the  further  conaideiation  *  •  •  of  the  pay- 
ment of  the  annual  dues  to  be  paid  ai^  provided 
in  the  by-laws  of  said  association  •  •  « 
there  shall  be  payable  to  said  member  in  the 
case  of  an  accidental  injury  not  resulting  in 
death  •  •  *  the  sum  of  $25  per  week  for 
total  disability  *  *  •  and  in  the  case  of  the 
accidental  death  of  eaid  member  there  shall  be 
payable  to'  Minnie  Pledger  (wife)  •  *  • 
within  ninety   days  after  the  receipt  by  said 
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association  of  satisfactory  proof  of  the  happen- 
ing of  said  accidental  death,  the  sum  of  $6,000; 
provided,  however,  that  in  case  of  liability  in- 
curred hereunder,  on  account  of  acddental  death 
or  accidental  loss  of  both  hands  •  •  •  gaid 
association  reserves  the  right  to  pay  such  claim 
in  annnal  installments  of  $1,000  each  nntil  the 
entire  claim  is  paid.  Such  annual  payments 
shall  bear  interest  at  the  rate  of  6  per  cent, 
per  annum  from  date  of  the  first  payment,  and 
any  and  all  such  payments  or  liability  to  pay 
shall  be,  and  is,  in  accordance  with,  and  subject 
to,  each  and  all  of  the  provisions,  limitations, 
and  exceptions  of  the  by-laws  of  said  assoda- 
tion  ♦  •  •  which  said  by-laws  are  hereby 
referred  to  and  made  a  part  hereof  as  fuUy  as 
if  they  were  recited  at  length  over  the  signa- 
tures hereto  affixed." 


The  by-laws  provide  for  payment  of  $5,060 
for  the  death  of  the  member  caused  "solely 
and  exclusively  by  external,  violent,  and  ac- 
cidental means." 

Mrs.  Pledger  sought  recovery  on  two  theo- 
ries, to  wit:  (1)  On  account  of  the  accidental 
death  of  Pledger ;  and  (2)  on  account  of  hla 
death  caused  solely  and  exclusively  by  ac- 
cidental means.. 

The'  association  defended  principally  cm 
tbe  ground  tliat  the  conitlngency  insured, 
against  was  death  resulting  from  accidental 
means  solely  and  exclusively ;  tliat  Pledger's 
death  did  not  result  from  accidental  means, 
and  certainly  not  from  such  means  solely  and 
exclusively. 

Pledger  was  a  cotton  buyer.  On  the  day 
of  his  death,  about  noon,  he  attempted  to 
lift  a  ootton  bale  and  let  It  fall.  He  call- 
ed one  of  the  men  in  the  cotton  yard  to 
him,  stating  tliat  be  (Pledgor)  had  lifted 
several  bales,  and  that  "it  got  next  to  liis 
wind."  He  then  expressed  a  desire  to  go 
home  and  lie  down.  He  went  to  his  ofilce,  and 
in  a  few  minutes  was  seized  by  an  attack 
in  the  region  of  ills  heart,  from  wlilch  be  died 
about  5  o'clodc  in  the  afternoon. 

There  was  testimony  tending  to  show  tliat 
Pledger  suffered  a  rupture  of  the  heart  or 
heart  vessels  at  the  time  of  lifting  the  cotton 
bales;  that  he  wa«  suffering  from  sclerosis 
of  the  arteries,  the  effect  of  which  was  to 
make  them  more  susceptible  to  rupture. 

The  jury  found  in  response  to  special  Issues 
that  Pledger  lifted  the  cotton  bales,  and  that 
his  death  would  not  have  resulted  when  it 
did  had  he  not  done  so;  tliat  the  lifting  of 
the  cotton  bales  caused  him  to  suffer  a  rup- 
ture of  the  heart  or  heart  vessels;  that  his 
death  was  caused  by  such  rupture;  that  he 
had  a  diseased  condition  of  the  heart  or 
heart  vessels  before  lifting  the  cotton;  that 
such  diseased  condition  assisted  in  cau8ing'hi.s 
death;  that  his  death  was  the  reasonably  ex- 
pprted  result  of  his  physical  effort  In  lifting 
the  f-otton.  On  the  foresolnp  findings  Judp- 
mpnt  wa.s  rendered  In  favor  of  the  association. 
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On  original  bearing  tbe  court  of  Civil  Ap- 
peals held  that  deceased's  death  was  acci- 
dental, and  that  the  policy  Insured  him  against 
such  contingency ;  that  section  27  of  the  by- 
laws was  in  conflict  with  the  policy  and 
ambiguous,  and  did  not  have  the  effect  of 
limiting  the  policy  coverage  to  death  by  ac- 
cidental means.  TSie  cause  was  ordered  re- 
versed and  remanded.  197  S.  W.  889.  On 
rehearing  the  Court  of  Civil  Appeals  affirmed 
the  Judgment  of  the  trial  court.  In  so  doing 
it  adhered  to  its  former  holding  that  the 
IwUcy  covered  accidental  death,  and  that  the 
deceased  died  an  accidental  death,  but  held 
further  that  the  entire  contract  of  Insurance, 
including  the  by-laws,  did  not  Insure  against 
accidental  death,  but  against  death  caused 
solely  and  exclusively  by  external,  violent, 
and  accidental  means.    198  S.  W.  311. 

The  vital  question'  In  the  case  Is:  Was  the 
accidental  death  of  Beaureguard  Pledger  a 
contingency  Insured  against  by  plaintiff  In 
error?  In  deceased's  application  for  insur- 
ance accidental  death  is  the  contingency 
named  as  insured  against  In  the  sum  of 
^,000.  There  Is  no  reference  to  death  result- 
ing from  accidental  means  in  the  appllfatlon, 
nor  Is  any  mention  made  In  the  policy  of 
such  coverage,  or  of  any  limitation  upon 
liability  for  accidental  death.  The  first  refer- 
ence to  death  as  a  result  of  accidental  means 
Is  found  in  the  by-laws.  The  sections  of  the 
by-laws  throwing  light  on  the  policy  coverage 
are  sections  27,  28,  and  29  of  article  5,  under 
the  heading  "policies."  The  material  pro- 
visions of  the  sections  referred  to  are  as 
follows: 

"Sec.  27.  Subject  to  the  provisions,  excep- 
tions, and  limitations,  prescribed  by,  and  con- 
tained in,  tlie  policy  issued  to  the  members  ot 
the  association,  a  member  shall  be  entitled  to 
benefits  for  injuries  and  his  beneficiary  to  bene- 
fits for  the  death  of  the  member,  caused  during 
his  membership,  solely  and  exclusively  by  ex- 
ternal, violent,  and  accidental  means,  as  fol- 
lows:   Death,  |6,000. 

"Sec.  28.  Subject  to  the  provisions,  excep- 
tions and  limitations  prescribed  by,  and  con- 
tained in,  the  policy  issued  and  to  be  issued 
to  the  members  of  the  aAociation,  a  member 
who  necessarily  sustains  loss  of  time  resulting 
from  bodily  injuries  other  than  those  specified 
in  section  27  of  this  article,  which  are  the  di- 
rect result  of,  and  are  caused  solely  and  ex- 
clusively by  external,  violent,  and  accidental 
means    *    *    *    shall   be    entitled    to    receive 

•  •    •    |25  per  week.    •    •    • 

"Sec.  29.  All  weekly  indemnities  paid  to  a 
member  for  disablement  resulting  in  loss  of 
life,  the  sight  of  eye  or  eyes  •  •  •  shall  be 
deducted  from  the  sum  payable  for  the  loss  of 
life.  •  •  •  This  association  shall  not  6e  Ha- 
J)le  to  any  person  for  any  indemnity  or  benefit 
for   injurist   or    death,    loss    of    hand    or   foot, 

•  ♦  ♦  from  an  accident  which  happens  to  a 
member  while  said  member  is  violating  any 
laws  or  is  in  any  degree  under  the  influence  of 
intoxicating  liquors  or  narcotics  •  •  •  nor 
for  injurie*  or  death  ia  any  case  in  which 


there  is  no  visible  mwk  or  injury  on  the  body 
of  the  member ;  nor  for  the  death  of  a  mem- 
ber occurring  through  the  talung  or  inhaling 
of  gas;  *  •  *  nor  in  the  case  such  injurie$ 
shall  occur  wholly  or  partially,  directly  or  in- 
directly from  any  of  the  following  causes, 
conditions,  or  acts,  *  *  •  to  wit:  Diseas- 
es, bodUy  •  ♦  *  infirmity.  *  •  ♦"  (Ital- 
ics ours.) 

"Sec.  34.  In  case  of  any  loss,  for  which  the 
association  shall  be  liable  for  benefits  for  death 
or  for  loss  of  both  feet  •  *  •  the  associa- 
tion reserves  tbe  right  to  pay  until  the  claim 
is  paid  in  full,  instead  of  paying  the  entire 
amount  in  one  lump  sum;  such  annual  pay- 
ments shall  bear  interest  at  the  rate  of  6  per 
coit.  per  annum  from  maturity  of  claim  (date 
when  first  installment  is  due)  until  paid." 

[1]  A  fair  construction  of  tbe  policy  and 
by-laws  together  warrants  the  conclusion  that 
tbe  contingency  specified  in  the  policy  is  the- 
contingency  insured  against  by  the  contract 
of  insurance.  The  policy  names  accidental 
death  as  a  contingency  Insured  against.  Sec- 
tions 27  and  28  of  the  by-laws  provides  that 
the  member  is  entitled  to  the  benefits  therein 
referred  to  subject  to  the  provisions  of  the 
policy.  By-law  provisions,  thus  conditioned, 
could  not  have  the  effect  of  limiting  or  ren- 
dering useless  a  provision  of  the  policy,  any 
more  than  a  municipal  charter,  reciting  that 
it  Is  subject  to  the  provisions  of  tbe  state 
constitution,  limits  or  nulllfles  the  provisions 
of  tbe  Constitution. 

Every  policy  issued  by  the  association  Is 
required  by  tbe  act  to  specify  the  sum  of 
money  which  it  promises  to  pay  upon  tbe- 
contingency  insured  against,  and  the  number 
of  days  to  expire  after  tbe  receipt  of  satis- 
factory proof  of  tbe  happening  of  said  con- 
tingency before  such  payment  is  due.  Article' 
4807,  R.  S.  1911.  Manifestly  tbe  poUcy  pro- 
visions relating  to  policy  coverage  were  fram- 
ed In  compliance  with  tbe  statutory  require- 
ment, tbe  policy  stating  the  sum  to  be  paid  a» 
115,000;'  the  number  of  days  after  receipt  of 
the  proof  of  the  happening,  90 ;  and  the  con- 
tingency insured  against,  accidental  death. 
While  the  statute  does  not  require  in  terms 
that  the  contingency  Insured  against  be  sped- 
fled  in  the  policy,  yet  in  construing  the  entire 
Insurance  contract  in  the  light  of  tbe  statute, 
the  Inference  is  strong  that  tbe  coverage  was 
$5,000  for  accidental  death. 

There  is  one  clause  In  the  policy  expressly 
made  subject  to  the  provisions  of  tbe  by-laws, 
but  that  clause  refers  to  the  manner  of  the 
payment  of  benefits.  It  provides  that  such 
payments  shall  be  made  either  in  a  lump 
sum,  or  in  annual  installments,  etc.,  with  tbe 
added  proviso  that  all  such  payments  (tbe 
lump  sum)  or  liability  to  pay  (promise  to  pay 
in  installments  following  ascertainment  of 
liablUty),  "shall  be  made  •  •  •  subject 
to  •  •  •  tbe  provisions  •  •  •  of  the 
by-laws  of  said  association." 

One  requirement  of  the  act  under  wbidk 
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defendant  Ui  error  waa  organized  is  tbat  the 
payment  of  the  benefit  provided  in  the  insur- 
ance contract  sliall  be  In  accordance  with  the 
provisions  of  the  by-Iavrs.  Article  4804,  R. 
8.  1911.  Section  34  of  the  by-laws,  supra, 
was  donbtleas  adopted  in  view  of  (his  re- 
quirement. No  clanse  of  the  policy  other 
than  the  one  referring  to  the  payment  of 
benefits  1b  made  subject  to  any  of  the  stlpoila- 
tlona  of  the  by-laws;  and  It  Is  doubtless 
made  so  in  compliance  with  the  article  cited. 

It  clearly  appears,  generally  speaking,  that 
the  policy  provisions  are  given  precedence  in 
the  matter  of  specifying  the  amount  to  be 
paid  npon  the  contingency  Insured  against, 
and  that  the  provisions  of  the  by-laws  are 
made  supreme  In  the  matter  of  how  payment 
of  benefits  Shall  be  made. 

It  appears  further  that  It  was  not  sought 
by  provisions  of  the  by-laws  to  eliminate 
from  ttie  policy  coverage  liability  for  acci- 
dental death  resulting  from  bodily  infirmity. 

Sectl<m  29  of  the  by-laws  provides — ^but 
not  subject  to  policy  stipulations — tbat  the 
association  shall  not  be  liable  for  any  injury 
and  death  resulting  from  an  accident  which 
happens  to  a  member  while  he  is  violating 
any  law,  etc.,  nor  for  injury  and  death  when 
no  visible  mark  is  on  the  body ;  nor  for  death 
occurring  from  Inhaling  gas,  etc. ;  but  In  the 
clause  stipulating  that  there  shall  be  no 
liability  as  the  result  of  bodily  infirmity, 
only  injuries  occurring  from  such  infirmity 
are  Included.  There  is  no  stipulation  that 
the  company  shall  not  be  liable  for  the  death 
of  a  member  resulting  "wholly  or  partially, 
directly  or  Indirectly,  from  bodily  infirmity." 

[I]  A  fair  construction  of  the  plain  provi- 
sions of  the  contract  of  insurance,  including 
the  application,  policy,  and  by-laws,  in  view 
of  the  terms  of  the  act  under  which  defendant 
In  error  was  incon)orated,  leads  to  the  con- 
clusion that  the  contingency  insured  against 
was  accidental  death,  rather  than  death 
caused  by  accidental  means.  This  conclusion 
is  inevitable  when  the  rule  that  a  contract 
should  be  construed  most  strongly  against 
the  maker  Is  applied. 

The  Court  of  Civil  Appeals  correctly  held 
that  there  Is  a  well-recognized  distinction 
between  accidental  death  and  death  resulting 
from  accidental  means.  In  the  former,  death 
Is  accidental  if  the  result  Is  an  accident, 
whether  due  to  accidental  means  or  not.  In 
the  latter,  regardless  of  whether  the  means 
by  which  death  is  produced  be  voluntarily 
employed,  the  result  Is  due  to  accidental 
means,  if  in  the  act  preceding  the  injury 
something  unforeseen,  unusual,  and  unex- 
pected occurs  which  produces  the  result 
Bryant  v.  Continental  Casualty  Co.,  107  Tex. 
682,  182  8.  W.  673,  L.  R.  A.  1916E,  945,  Ann. 
Cas.  1918A,  517.  Death  caused  by  accidental 
means  Is  an  accidental  death ;  bnt  an  ac- 
cidental death  may  or  may  not  be  the  result 
Of  accidental  means. 
228&W.-8 
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Viewing  the  contract  of  insurance  as  a 
whole,  the  assodation's  liability  in  this  case 
was  for  the  accidental  death  of  Pledger. 
Under  the  rule  stated  In  the  Bryant  Case, 
supra.  Pledger's  death  was  caused  by  acci- 
dental means.  It  follows  that  his  death  was 
accidental,  and  it  was  so  found  to  t>e  by  the 
Court  of  Civil  Appeals.  Judgment  should 
have  been  rendered  by  the  trial  court  on  the 
findings  of  the  Jury  in  favor  of  defendant  In 
error. 

[3]  The  remaining  question  Is  whether  ar- 
ticle 4746,  R.  8. 1911,  authorizes  the  recovery 
of  attorney's  fees  in  this  case,  contingent 
upon  recovery  by  plaintiff  in  error.  The 
article  is  as  follows: 

"In  all  cases  where  a  loss  occurs  and  the  life 
insurance  company,  or  accident  ingurance  com- 
pany, or  life  and  accident,  health  and  acci- 
dent, or  life,  health  and  accident  insurance 
company  liable  therefor  shall  fail  to  pay  the 
same  within  thirty  days  after  demand  therefor, 
snch  company  shall  be  liable  to  pay  the  holder 
of  sueh  policy,  in  addition  to  the  amount  of  the 
loss,  twelve  per  cent,  damages  on  the  amount 
of  such  loss  together  with  reasonable  attorney's 
fees  for  the  proeecution  and  collectiMi  of  such 
loss." 

Defendant  In  error  was  Incorporated  under 
an  act  passed  in  1903.  Acts  1903,  p.  174.  By 
section  4  of  the  act  it  is  provided  that  com- 
panies incorporated  under  the  act  "shall  be 
subject  only  to  the  provisions  of  tiiis  act" 
Article  4798,  B.  &  1911.  The  act  of  1903 
makes  no  provision  for  the  recovery  of  at- 
torney's fees. 

Article  4746,  though  enacted  subsequent  to 
the  enactment  of  article  4798,  does  not  repeal 
the  latter  article.  It  does  not  expressly  re- 
peal it,  and  does  not  have  the  effect  of 
repealing  it  by  implication.  Cole  v.  State  ex 
rel.  Cobollnl,  106  Tex.  472,  170  S.  W.  1036; 
St  Louis  Brownsville  &  Mexico  Ry.  Co.  et 
al.  V.  Marcoflch  (Commission  of  Appeals  Case 
approved,  but  not  yet  [officially]  reported) 
221  S.  W.  682;  hence  a  recovery  of  attorney's 
fees  is  not  authorized  in  this  case. 

[4]  An  additional  reason  for  holding  ar- 
ticle 4746  not  applicable  here  Is  that  it  is  a 
part  (section  86)  of  an  act  of  the  Thirty- 
First  Legislature  (1909),  authorizing  the  in- 
corporation and  providing  for  the  regulations 
of  life,  health,  and  accident  insurance  com- 
panies of  a  character  different  from  that  of 
defendant  in  error,  and  relates  only  to  the 
corporations  authorized  and  regulated  by 
that  act.  Inter'l  Trav.  Ass'n  v,  Branum 
(Sup.)  212  8.  W.  630. 

Plaintiff  in  error  is  not  entitled  to  a  re- 
covery of  attorney's  fees,  either  contingent 
or  fixed. 

Proof  of  Pledger's  death  was  made  Feb- 
ruary 2,  1916.  The  policy  matured  90  days 
thereafter. 

We  recommend  that  the  Judgments  of  the 
trial  court  and  Court  of  Civil  Appeals  be 
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reversed,  and  that  Judgment  be  rendered  in 
favor  of  plaintiff  In  error  for  $5,000,  with 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  2, 1916. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  this  case  by  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Ckiurt. 


TRINITY  COUNTY  LUMBER  CO.  V.  OCEAN 
ACCIDENT  &.  GUARANTEE  CORPORA- 
TION, Limited.     (No.   198-3258.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Contracts  «=9|47(2)— Intention  sought  by 
oonstructlon  the  expressed  Intention. 

Inteotion  which  is  the  object  sought  by 
construction  of  a  contract,^ and  which,  when 
discovered,  governs  in  determination  of  rights 
and  obligations  of  the  parties,  is  not  a  secret 
unexpressed  intention,  but  the  intention  finding 
expression  in  the  language  used. 

2.  Insurance  (3=>43&— Policy  held  to  cover  ma8> 
tor's  liability  at  common  law  as  well  as  un- 
der Workmen's  Compensation  Act. 

Construed  with  a  liability  policy  issued  to 
an  employer  before  enactment  of  Workmen's 
Compensation  Law  (Laws  1913,  c.  179  [Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  arts.  5246h- 
5246zzzz]),  and  binders  thereafter  attached,  a 
subsequent  policy,  in  which  were  merged  all 
previous  obligations,  and  which  was  made  re- 
troactive, held  to  cover  master's  liability  at 
common  law  as  well  as  under  the  Compensation 
Act. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  the  Trinity  (Jounty  Lumber  Com- 
pany against  the  Ocean  Accident  &  Guaran- 
tee Corporation,  Limited.  Judgment  for  de- 
fendant was  affirmed  by  the  Court  of  Civil 
Appeals  (206  S.  W.  531),  and  plaintiff  brings 
error.    Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton (C.  L.  Carter  and  W.  A.  Parish,  both  of 
Houston,  of  counsel),  for  plaintiff  in  error. 

Earl  Wharton  and  W.  L.  Cook,  both  of 
Houston,  for  defendant  in  error. 

SONFIELD,  P.  J.  Trinity  County  Lumber 
Company,  plaintiff,  hereinafter  called  "Lum- 
ber Company,"  brought  this  action  against 
the  Ocean  Accident  &  Guarantee  Corpora- 
tion, Limited,  defendant  hereinafter  referred 
to  as  "Insurance  Company,"  to  recover  on  a 
contract  of  insurance.  The  trial  to  the  court 
resulted  in  a  Judgment  denying  recovery  to 
the  Lumber  Company  and  denying  to  the  In- 
surance Company  recovery  on  its  cross-ac- 
tion, which  Judgment,  on  appeal  by  the  Lum- 


ber Company,  was  affirmed.    206  S.  W.  631. 
On  September  11,  1913,  Garrison,  an  em- 
ployee of  the  Lumber  CkHnpany,  was  Injured 
while  in  the  discharge  of  his  duties.    The  in- 
Jury    was  duly  reported    to  the   Insurance 
Ck>mpany.     Settlement    was  sought    to    be 
made  with  Garrison  on  the  basis  of  the  com- 
pensation   allowed    under    the    Workmen's 
Compensation  Act  (Laws  1913,  c  179  [Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  arts.  5246h- 
5246zzzz]).    Garrison  declined  to  make  such ' 
settlement  asserting   that  he  bad  received 
no  notice  that  the  Lumber  Cktmpany  had  be- 
come a  subscriber  under  the  Compensation 
Act  and  was  therefore  not  bound  by  Its  pro- 
visions.   Both  the  Lumber  Company  and  In- 
surance Company  doubted  the  sufficiency  of 
the  evidence  to  show  notice  to  Garrison.    A 
settlement   was  finally  agreed  to   involving 
the  payment  by  the  Insurance  Ck>mpany  of 
the  maximum  amount  provided  by  the  Com- 
pensation Act  in  case  of  total  permanent  dis- 
ability, being  the  sum  of  $3,600,  and  payment 
by  the  Lumber  Company  of  the  further  sum 
of  $7,400,   Garrison   executing  a  release  to 
both  companies.    An  agreement  was  had  be- 
tween the  Lumber  Company  and  Insurance 
Company  to  the  effect  that  the  amount  paid 
Garrison  in  settlement  of  his  claim  should  be 
considered  as  though  he  had  recovered  Judg- 
ment for  that  amount  in  a  suit  against  the 
Lumber  Company ;  that,  in  the  event  an  ad- 
justment could  not  be  had  between  the  par- 
ties, ithe  Lumber  C<»npany  was  given  the 
tight  to  file  suit  against  the  Insurance  Com- 
pany for  the  recovery  of  the  amount  advanced 
by  it  in  the  settlement,  and  neither  the  fact 
that  a  settlement  had  been  made  nor  any- 
thing in  the  agreement  should  prejudice  the 
Lumber  Company's  right  to  maintain  such 
suit,  or  prejudice  the  Icsurance  Company's 
right  to  Interpose  any  defenses  that  it  may 
have    thereto  for  breach  of  warranty    and 
otherwise. 

Failing  to  adjust  the  matter,  the  Lumber 
Company  brought  this  action  to  recover  the 
$7,400  paid  by  it  together  with  interest 

The  Insurance  Company  answered  with  ex- 
ceptions, denials,  and  pleas  of  limitation,  and 
alleged  a  breach  of  warranty  in  the  failure 
on  the  part  of  the  Lumber  Ckunpany  to  give 
the  proper  notices  to  its  employees.  By  way 
of  cross-action,  it  asserted  its  right  to  recov- 
er the  amount  paid  by  it  to  Garrison  In  the 
event  It  should  be  deternflned  that  no  con- 
tract of  Insurance  existed  between  plaintiff 
and  defendant  through  the  Insurance  (Com- 
pany's delay  in  filing  Its  manual  of  rates  or 
through  breach  by  the  Lumber  Company  of 
its  warranties. 

Under  date  April  25,  1913,  the  Insurance 
ComiMiny  issued  to  the  Luml>er  Company  an 
employers'  Lability  policy  to  be  in  effect 
from  May  1,  1913,  to  May  1,  1914,  this  policy 
being  No.  601,507,  and  hereafter  referred  to 
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as  the  original.    Tb«  insuring  agreements  In 
tUs  policy  are  as  follows: 

"(1)  To  indemnify  the  assured  against  loss 
from  the  Uabilit;  imposed  by  law  upon  the 
assured  for  damages  on,  account  of  bodily  in- 
jnries  (indading  death  at  any  time  resulting 
therefrom)  accidentally  suffered,  or  alleged  to 
have  been  suffered,  during  the  policy  period 
defined  in  said  statements,  by  any  employ^  or 
employes  of  the  assured,  while  at  the  places 
designated  in  statement  4,  by  reason  of  the 
work  therein  described; 

"(2)  To  contest  claims  and  to  defend  suits, 
even  if  groundless,  made  or  brought  against  the 
assured  on  account  of  sndi  bodily  injuries  or 
death,  unless  it  shall  elect  to  settle  snch  claims 
or  saitn;  and 

"(3)  To  pay  all  costs  taxed  against  the  as- 
sored  in  any  legal  proceeding  defended  by  the 
corporation  according  to  agreement  (2)  above, 
and  all  interest  accruing  after  entry  of  judg- 
ment upon  such  part  of  game  as  is  not  In  ex- 
cess of  the  corporation's  limit  of  liability  as 
hereinafter  expressed." 

The  Insurance  Company's  liability  on  ao- 
coont  of  bodily  Injury  to,  or  the  death  of, 
one  person  was  limited  under  paragraph  A 
of  the  policy  to  the  sum  of  $5,000,  and  the 
total  liability  for  Injuries  to,  or  death  of, 
more  than  one  person  as  a  result  of  one  acci- 
dent was  limited  to  the  sum  of  $10,000.  Lia- 
bility under  any  Workmen's  Compensation 
Act  was  expre.ssly  excluded. 

The  Workmen's  Compensation  Law  enact- 
ed by  the  Thirty-Third  Legislature  became 
effective  on  September  1,  1913.  The  Lumber 
Company  having  notified  the  Insurance  Cont 
pany  that  It  desired  insurance  under  that 
act,  the  Insurance  Company  under  date  of 
August  31,  1913,  Issued  to  the  Lumber  Com- 
pany a  binder  to  the  original  policy,  acknowl- 
edging itself  bound  by  "a  liability  and  work- 
men's compensation  insurance  undertaking, 
the  subject-matter  of  the  insurance  being  de- 
scribed In  the  following  schedule;  and  dur- 
ing the  term  of  this  binder  the  actual  con- 
tract of  Insurance  shall  be  evidenced  by  such 
of  the  printed  policy  form  blanks  in  use  by 
the  corporation  during  such  term  as  are  In- 
dicated by  the  letters  given  In  the  schedule." 
This  binder  was  to  continue  in  effect  until 
September  10,  1913.  At  its  expiration  It  was 
renewed  by  an  exactly  similar  binder  cover- 
>  Ing  the  period  tTcta  September  10  to  Septem- 
ber 20,  1913,  which  Included  the  date  of  the 
injury  to  Garrison. 

Under  date  September  22,  1913,  the  Insur- 
ance Company  issued  a  third  binder  which 
was  attached  to  and  became  a  part  of  the 
original  policy.  This  binder  by  Its  terms  cov- 
ered the  period  from  Angust  31,  1913,  to  May 
1,  1914,  which  included  the  date  of  Garri- 
son's Injury.  The  binder  contains  the  fol- 
lowing provisions: 

"(1)  That  in  consideration  of  the  payment 
of  the  premium  rates  specified  in  paragraph  7 
of  this  indorsement  in  lieu  of  the  premium 
rates  for  which  pay  rdl  expenditure  is  the 


basis  for  premium  calculation  expressed  in  the 
policy  to  which  this  indorsement  is  attached,, 
and  in  further  consideration  of  the  warranty 
contained  in  paragraph  5  hereef,  the  said  poli- 
cy is  hereby  extended  to  include  within  its 
terms  all  obligations  imposed  npon  or  as- 
sumed by  the  assured  under  any  of  the  provi- 
sions contained  in  the  said  act  in  so  far  as  the 
sarn^  shall  have  reference  to  the  subject  mat- 
ter of  this  insurance." 

"(3)  That  paragraph  A  of  the  conditions  of 
the  said  policy  is  hereby  eliminated.    •    •    • 

"(4)  That,  notwithstanding  the  said  act  or 
any  part  thereof  is  now  or  shall  hereafter  be  de-. 
clared  invalid  or  unconstitutional,  all  premiums 
provided  by  this  indorsement  shall  be  fully 
earned  by  the  corporntion,  and  accordingly  the 
schedule  of  Workmen's  Compensation  benefits 
contained  in  the  stud  act  (as  distinguished  from, 
the  additional  liability  imposed  for  the  recov- 
ery of  damages)  shall  be  considered  a  part 
of  said  policy  as  fully  and  completely  as  if 
wholly  written  therein,  and  shall  be  and  remain 
a  part  of  said  policy  so  long  as  the  said  policy 
shall  remain  in  force,  but  permission  is  given 
to  the  assured  to  cancel  this  indorsement  on  a 
pro  rata  basis  at  any  time  after  the  said  act 
has  been  declared  invalid  or  unconstitutional 
by  the  judgment  of  any  court  of  last  resort, 
and  the  policy  itself  shall  then  remain  in  full 
force  and  effect  as  originally  written. 

"(5)  That  the  assured  hereby  warrants  that 
the  assured  has  elected  to  accept  and  has  ac- 
cepted in  the  manner  provided  in  the  Work- 
men's Compensation  Act  hereinafter  in  this 
paragraph  designated  the  schedule  of  work- 
men's compensation  benefits  therein  contained, 
and  the  assured  further  warrants  that,  this  ac- 
ceptance will  not  be  revoked  during  the  pe- 
riod that  this  indorsement  is  in  effect.  Chap- 
ter 179,  Laws  of  1913  State  of  Texas,  common- 
ly known  as  the  Texas  Workmen's  Law." 

The   Insurance   Company   on   October   20, 

1913,  after  It  had  notice  of  Garrison's  injury, 
issued  and  delivered  to  the  Lumber  Com- 
pany the  final  form  of  policy,  being  known  as 
B.  Y.  4480.  This  policy  by  its  terms  was 
made  retroactive  so  as  to  ke  effective  from 
and  after  September  1,  1913,  and  to  cover 
the  period  from  that  .date  to  September  1, 

1914.  This  policy  was  known  as  "Workmen's 
Compensation  Policy — ^Unlimited  Manufac- 
turer's Form."  The  Insuring  agreements  of 
the  policy  are  as  follows: 

"Par.  2.  To  pay  the  compensation  and  to  fur- 
nish or  cause  to  be  furnished  the  medical  and 
surgical  treatment  provided  by  the  Workmen's 
Compensation  Law  or  laws  designated  in  decla- 
ration 7  as  they  exist  when  this  policy  takes 
effect,  excluding  amendments  thereto  subse- 
quently made; 

"Par.  S.  To  indemnify  the  assured  against 
loss  by  reason  of  the  liability  imposed  by  law 
for  damages; 

"Far.  4.  To  investigate  accidents  involving 
such  bodily  injuries  or  death,  to  negotiate  set- 
tlement of  claims,  and  to  defend  suits  for  com- 
pensation or  damages  brought  on  account  of 
such  bodily  injuries  or  death  in  the  name  and  on 
behalf  of  the  assured,  unless  and  until  the 
corporation  shall  elect  to  effect  settlement 
thereof;  and. 
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"Par.  6.  To  pay  all  corta  taxed  againit  the 
assured  in  any  legal  proceeding  defended  bj 
the  corporation  in  accordance  with  the  pre- 
ceding paragraph,  all  Interest  accruing  upon 
the  judgment  rendered  in  connection  therewith, 
and  ofl  expenses  incurred  by  the  corporation 
for  investigation,  negotiation,  or  defense." 

Tbe  foregoing  agreements  In  the  policy 
were  made  subject  to  certain  conditions, 
among  others  the  following: 

"(D)  No  action  in  respect  of  loss  resulting 
from  liability  for  damages  under  paragraph  3 
of  the  insuring  agreements  shall  lie  against 
the  corporation  imless  it  shall  be  brought  by 
the  assured  for  reimbursement  of  the  amount 
of  loss  actually  sustained  and  paid  in  money  by 
the  assured  in  full  satisfaction  of  a  judgment 
duly  recovered  against  the  assured  after  final 
determination  of  the  litigation.  In  no  event 
shall  any  such  action  lie  unless  brought  with- 
in a  period  of  two  year*  after  right  of  action 
accrues."  ■ 

Tbe  trial  court  filed  the  following  condu- 
alons  of  law: 

"(1)  That  the  poUcy,  BC-501,507,  the  vari- 
ous binders  referred  to,  and  policy  E.  Y.  4480 
witness  the  existence  of  a  policy  on  September 
11,  1913,  of  insurance  under  the  Texas  Work- 
men's Compensation  Act,  and  not,  in  addition 
thereto,  a  general  indemnity  against  liability  to 
employees  not  arising  under  said  act. 

"(2)  That  defendant  is  liable  to  plaintiff  for 
the  amount  to  which  its  injured  employee  was 
'entitled  under  said  act" 

The  trial  court  found  against  the  Insur- 
ance Company  upon  its  cross-action  involv- 
ing a  breach  of  warranty  by  tbe  Lumber 
Company  in  failing  to  give  tbe  pr<q;>er  notices 
to  Its  employees,  and  held  it  liable  upon  tbe 
policy.  Tbe  Insurance  Company  not  having 
excepted  to  such  holding,  nor  appealed  there- 
from, that  question  is  eliminated  from  the 
case,  leaving  but  one  question  for  determin- 
ation: Was  the  contract  of  insurance  in 
force  at  tbe  date  of  Garrison's  injury  limited 
to  indemnity  under  tbe  Workmen's  Compen- 
sation Act,  or  was  it  also  a  general  Indem- 
lalty  against  liability  to  employees  of  the 
Lumber  Company  for  any  damages  imposed 
by  law? 

To  determine  tbe  question  at  issue,  it  is 
necessary  to  construe  tbe  original  policy  in 
connection  with  tbe  various  binders  and  the 
new  policy. 

[1]  Tbe  object  of  tbe  construction  of  a  con- 
tract is  to  ascertain  the  manner  and  extent 
to  which  the  parties  intended  to  bind  them- 
selves. When  tliat  Intention  is  discovered. 
It  will  govern  in  tbe  determination  of  tbe 
rights  and  obligations  of  the  various  parties. 
Tbe  intention  sought  is  not  tbe  secret  unex- 
pressed intention  of  one  or  of  all  the  i>ar- 
ties,  but  the  intention  which  finds  expres- 
sion in  the  language  used.  Heirs  of  Wat- 
rous  V.  McKie,  54  Tex.  65.  It  may  be  that 
the  parol  evidence  adduced  on  the  trial  by 
the  Insurance  Company  established  tbat  It 


was  Its  Intention  and  purpose  to  substitute 
for  tbe  contract  of  general  indemnity  insur- 
ance one  limited  to  indemnity  under  tbe 
Workmen's  Compensation  Act  This  would 
not,  however  In  any  wise  affect  tbe  rights 
of  the  Lumber  Company,  if  the  language  used 
by  the  parties  expressed  a  different  Intention. 

Whatever  tbe  secret  or  unexpressed  inten- 
tion of  one  or  both  of  the  parties  may  have 
been,  we  are  persuaded  tbat  tbe  expressed 
intention  was  not  a  llmltatiMi  of  tbe  contract 
to  indemnity  under  tbe  act,  but  an  extension, 
whereby  such  compensation  was  Included, 
leaving  In  full  force  and  effect  tbe  obligation 
of  general  indemnity. 

[2]  There  is  no  controversy  as  to  the  diar- 
acter  of  tbe  insurance  undertaking  under  the 
original  policy.  It  was  a  contract  of  g:en- 
eral  indemnity  for  liability  to  the  employees 
of  the  Lumber  Company  for  damages  im- 
posed by  law,  with  a  restriction  as  to  the 
amount  payable. 

When  the  Texas  Workmen's  Compensation 
Act  became  effective,  a  binder  was  attached 
to  the  original  policy  wherein  tbe  Insur- 
ance Company  "acknowledges  itself  bound  by 
a  liability  and  workmen's  compensation  In- 
surance undertaking." 

It  cannot  be  again  said  tbat  this  binder 
combines  two  separate  and  distinct  insur- 
ance undertakings.  Tbe  original  policy  was 
exclusively  a  ^lability  undertaking,  expressly 
stipulating  against  insurance  under  the  Com- 
pensation Act  of  any  state.  The  binder  but 
abrogated  this  stipulation  to  tbe  extent  of 
the  assumption  of  liability  under  the  Texas 
Compensation  Act  and  recognized  and  re- 
affirmed its  liability  insurance  undertaking 
under  tbe  original  policy.  '  "Acknowledges 
itself  bound  by  a  liability  and  workmen's 
oompensatiOQ  insurance  undertaking"  can 
hardly  be  construed  to  mean  "acknowledges 
itself  bound  by  a  workmen's  compenssatlon 
insurances  undertaking  in  lieu  of  and  as  a 
substitute  for  its  liability  insurance  under- 
taking." 

Tbe  expressed  intention  in  the  first  binder 
(the  second  being  identical  in  terms  with  the 
flrst)  is  emphasized  by  the  language  of  tbe 
third  binder.  Tbe  third  binder  provides 
with  reference  to  tbe  original  policy: 

"The  said  policy  is  hereby  extended  to  in- 
dude  within  its  terms  all  obligations  imposed 
upon  or  assumed  by  the  assured  under  the  Tex- 
as Workmen's  Compensation  Act" 

To  "extend"  is  to  enlarge,  to  broaden,  to 
make  more  comprehensive.  It  does  not  im- 
port an  elmlnatlon  of  that  which  exists,  or 
a  limitation  thereof,  but  rather  tbe  inclutiion 
of  something  further.  A  contract  "extended 
to  include"  does  not  signify  substitution  for, 
but  addition  to.  The  original  policy,  a  gen- 
eral liability  contract,  expressly  excluding 
indemnity  under  any  Workmen's  Compensa- 
tion Act,  was,  through  this  binder,  extended, 
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made  more  comprehensive.  Including  there- 
with further  liability  under  the  Compenaa- 
tlon  Act 

The  extension  of  the  policy  is  provided  for 
In  paragraph  1  of  the  third  binder.  The  sec- 
ond paragraph  of  this  binder  provides:  "Par- 
agraph A  of  the  condition  of  said  policy  is 
iiereby  eliminated."  Paragraph  A  of  the 
original  contract  referred  to  is  a  restriction 
on  the  amount  to  be  paid.  In  view  of  this 
clearly  expressed  paragraph  of  exclusion — 
itself  extending  liability— we  do  not  feel  war- 
ranted In  construing  the  expression  "extend- 
ed to  include"  In  such  manner,  as  to  result  in 
restriction  through  exclusion. 

If  any  doubt  exists  as  to  the  expressed  in- 
tention of  the  parties  in  the  contract  as  mod- 
ified or  changed  by  the  binders,  such  doubt 
is  dissipated  by  the  new  policy  issued  by  the 
Insnrance  Company  In  which  was  merged  ail 
the  previous  obligations  and  which  by  its 
terms  is  made  retroactive  covering  tlie  pe- 
riod of  Garrison's  injury. 

The  insurance  undertakings  In  the  new 
policy  are  clearly  expressed  In  paragraphs 

2  and  3.  Through  paragraph  2  the  Insur- 
ance Company  binds  itself  to  "pay  the  com- 
pensation •  •  •  provided  by  the  Work- 
men's Compensation  Law.  •  *  * "  In  para- 
graph 3  It  agrees  "to  indemnify  the  assured 
against  loss  by  reason  of  the  liability  im- 
posed by  law  for  damages." 

The  two  paragraphs  deal  with  separate  and 
distinct  undertakings.  Paragraph  2  is  suf- 
ficiently broad  and  comprehensive  to  cover 
liability  for  the  compensation  provided  in  the 
act.    It  is  complete  within  itself.    Paragraph 

3  indemnifies,  not  against  compensation,  but 
against  damages  imposed  by  law,  and  Is 
without  qualification  or  limitation.  It  la 
substantially  Identical  with  the  language 
used  m  the  original  policy.  The  original  pol- 
icy deals  alone  with  general  Indemnity  lia- 
bility.   Its  language  is: 

"To  indemnify  the  assured  against  loss  from 
the  liability  imposed  by  law  upon  the  assured 
for  damages.    •    ♦    •" 

Striking  out  of  the  new  policy  paragraph 
2,  Indemnifying  against  compensation  under 
the  act,  and  leaving  the  undertaking  as  ex- 
pressed only  in  paragraph  3,  the  liability  un- 
der each  policy  would  be  precisely  the  same 
except  as  to  the  restriction  upon  the  amount 
payable  contained  in  the  original  policy, 
which  was  eliminated  by  the  third  binder 
and  excluded  from  the  new  policy. 

So,  too,  paragraphs  2  and  3  of  the  original 
policy  Impose  the  same  obligations  with 
reference  to  the  investigation  of  accidents, 
settlement  of  claims,  defense  of  actions,  and 
payment  of  costs  in  legal  proceedings  as  are 
imposed  under  paragraphs  4  and  S  of  the  new 
policy,  except  that  in  the  new  policy  the  ob- 
tfgatioD  indudes  cases  ot  compensation  as 


well  as  damages,  and  the  restriction  as  to 
the  amount  payable  Is  eliminated. 

The  Court  of  Civil  Appeals  recognized  a 
twofold  undertaking,  compensation  and  dam- 
ages, but  held  the  policy  in  its  entirety  lim- 
ited to  the  Compensation  Act  and  paragraph 
3  an  obligation  to  indemnify  against  exem- 
plary damages;  this  being  the  only  character 
of  damages  imposed  by  the  act  We  cannot 
assent  to  such  construction. 

Section  5  of  part  1  of  the  act  (section 
6246])  provides: 

"Nothing'in  this  act  shall  be  taken  or  held  to 
prohibit  the  recovery  of  exemplary  damages  by 
the  surviving  husband,  wife  and  heirs  •  *  • 
of  any  deceased  employee,  whose  death  is  oc- 
casioned by  homicide,  through  the  willful  act 
or  omission  or  gross  negligence  of  any  per- 
son, firm  or  corporation,  the  employer  of  such 
employee  'at  the  time  of  the  injury  causing  the 
death  of  the  latter,  ♦  •  ♦  and  on  the  Issue 
for  exemplary  damages  he  shall  have  the  same 
defenses  as  under  the  existing  law." 

It  is  thus  apparent  that  the  Workmen's 
Compensation  Act  does  not  Impose  liability 
for  exemplary  damages.  It  does  not  alter  in 
this  respect  the  liability  of  the  employer 
prior  to  the  passage  of  the  act  It  neither 
adds  to  nor  takes  from  such  liability,  but 
leaves  the  law  with  reference  thereto  as  it 
stood  before  the  passage  of  the  act  and  sub- 
ject to  the  same  defenses. 

Nor  does  the  Compensation  Act  Impose  lia- 
bility for  damages  of  any'  character.  The 
employer's  liability  for  negligence  existed 
prior  to  the  passage  of  this  act  An  employ- 
er falling  to  become  a  subscriber,  or,  becom- 
ing a  subscriber,  failing  to  give  notice  there- 
of to  his  employees.  Is  not  subjected  to  a  new 
liability  for  injuries  to  or  the  death  of  an 
employee,  but  in  actions  therefor  he  is  not 
permitted  to  Interpose  the  common-law  de- 
foises.  No  new  liability  is  Imposed,  but 
theretofore  existing  defenses  are  denied. 
Mlddleton  v.  Texas  Power  &  Light  Co.,  108 
Tex.  96,  185  S.  W.  556. 

No  damages  of  any  character  being  im- 
posed .by  the  Compensation  Act  paragraph 
3  would  be  meaningless  if  considered  as  lim- 
ited to  that  act  We  do  not  feel  warranted 
in  giving  it  a  meaning  other  than  that  given 
substantially  the  same  language  used  in  the 
original  policy,  which  concededly  involved 
indemnity  against  the  common-law  and  stat- 
utory liability  of  the  employer  for  injury  to 
or  the  death  of  his  employees  ia  the  coarse 
of  their  employment 

Under  the  original  policy,  the  Insurance 
Company  assumed  certain  obligations.  The 
language  of  that  policy,  of  the  various  bind- 
ers, and  of  the  new  policy  la  that  of  the  In- 
surance Company.  If  subsequent  to  the  orig- 
inal policy  It  was  the  Intention  of  the  Insur- 
ance Company  to  relieve  itself  from  liabil- 
ity otb«'  than  that  Imposed  upon  or  assumed 
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by  the  Lumber  Company  nnder  the  Compen- 
sation Act,  such  Intention  should  have  been 
clearly  and  unequivocally  expressed. 

A  contract  for  insurance  covering  both  gen- 
eral Indemnity  and  compensation  under  the 
act  was  one  which  the  parties  were  entirely 
competent  to  make,  and,  such  >)eing  the  ex- 
pressed intention  gathered  from  the  lan- 
guage employed,  the  parties  will  be  held 
bound  accordingly. 

In  view  of  the  agreement  between  the  par- 
ties, the  money  paid  to  Garrison  by  the  Lum- 
ber Company  in  the  settlement  must  be  con- 
sidered a  payment  in  full  satisfaction  of 
Judgment  recovered  by  Garrison  against  the 
Lumber  Company.  We  think  such  payment 
within  the  purview  of  paragraph  D  of  the 
new  policy,  imposing  upon  the  Insurance 
Company  the  obligation  of  reimbursement 

We  are  of  opinion  that  the  judgment  of 
the  Court  of  Civil  Appeals  should  be  re- 
verst^d,  and  Judgment  here  rendered  that 
plaintiff  in  error  recover  of  and  from  defend- 
ant in  error  the  sum  of  $7,400,  with  interest 
from  the  9tb  day  of  March,  1914. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of ,  the  Commission 
of  Ai>peal8  is  adopted,  and  will  be  entered 
&8  the  Judgment  of  the  Supreme  Court 


DALLAS  WASTE  MILLS  v.  TEXAS  CAKE 
8l  LINTER  CO.     (No.  195-3251.) 

(Commiasion  of  Appeals  of  Texas,  Section  B. 
March  2,  1021.) 

1.  Appeal  and  error  <&=» 1 082 (I)— Decision  by 
appellate  court  on  evidence  rulings  not  pre- 
senting substantive  questions  of  law  Is  final. 

The  disposition  by  the  Court  of  Civil  Ap- 
i^eais  of  assignments  of  error  complaining  of 
the  admission  or  rejection  of  testimony  whicli 
do  not  present  questions  of  snbstantive  law  is 
final. 

2.  Trial  «s»244(2)— Instruction  as  to  burden 
of  proof  on  particular  Issue  Is  error. 

In  an  action  for  failure  to  deliver  bales 
of  cotton  linters  of  the  agreed  quality,  where 
the  court  in  its  main  charge  had  instructed  that 
the  burden  of  proof  was  on  tlie  plaintiff  to 
make  out  its  case  by  a  preponderance  of  the 
evidence,  the  giving  of  a  special  charge  on  de- 
fendant's request  that  the  burden  was  on  plain- 
tiff to  show  by  a  preponderance  of  the  evidence, 
the  number  of  bales,  if  any,  that  defendant  fail- 
ed to  deliver  in  accordance  with  the  terms  of 
the  contract  was  error  as  singling  out  a  par- 
ticular issue  and  giving  it  undue  prominence. 

3.  Appeal  and  error  «=»  1064 (I)— Repeated  In- 
struction as  to  burden  of  proof  on  particular 
Issue  held  prejudicial. 

The  giving  of  an  instruction  that  the  bur- 
den is  on  plaintiff  to  prove  a  particular  issue 
after  an  instruction  that  burden  was  on  him  to 
establish   his   ease,   thereby   aingling  out  that 


issue,  casts  a  doubt  or  anspidon  upon  the  evi- 
dence offered  by  the  plaintiff  in  that  regard 
and  was  prejudicial. 

4.  Appeal    and    error    «=3l 064(1)  —  Special 
charge  fixing  wrong  data  for  market  value 
held  harmless  under  special  Issues. 
In  an  action  for  a  breach  of  contract  for 
nondelivery  of  goods  sold,  a  special  charge  au- 
thorizing the  jury  to  find  the  market  value  on 
several  dates  other  than  the  last  date  for  de- 
livery was  harmless  error  where  the  cause  was 
tried  on  special  issues,  so  that  the  court  was 
free  to  reject  the  findings  of  market  value  on 
all  but  the  proper  date. 

Error  to  CJourt  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District 

Action  by  the  Dallas  Waste  Mills  against 
the  Texas  Cake  &  Linter  Company.  Judg- 
ment for  defendant  was  affirmed  by  the 
Court  of  Civil  Appeals  (204  S.  W.  868),  and 
plaintiff  brings  error.  Judgments  of  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals reversed,  and  cause  remanded  for  a 
new  trial. 

C.  M.  Smltbdeal  and  Spence,  Havoi  & 
Smitbdeal,  all  of  Dallas,  for  plaintiff  In  er- 
ror. 

Marshall  &  Young,  of  Dallas,  for  defendant 
in  error. 

McCLENDON,  P.  J.  Dallas  Waste  Mills, 
as  plaintiff,  thought  this  suit  against  defend- 
ant Texas  Cake  &  Linter  Company,  to  recov- 
er damages  for  alleged  breach  of  a  contract 
under  wbich  defendant  bound  Itself  to  de- 
liver to  the  plaintiff  during  the  moutlis  of 
May  and  June,  1915,  600  bales  of  cotton 
Ilnters  of  an  agreed  quality.  With  the  ex- 
ception of  61  bales  which  were  tendered  to 
and  accepted  by  plaintiff  on  July  23,  1915, 
defendant  tendered  to  plaintiff  during  the 
contract  period  the  quantity  of  linters  con- 
tracted for,  all  of  which  were  accepted  ex- 
cept 257  bales ;  these  being  rejected  by  plain- 
tiff on  the  ground  that  they  were  not  of  the 
agreed  quality.  The  only  issues  of  fact  in 
the  case  were  whether  the  257  bales,  or  any 
of  them,  were  not  of  the  quality  required 
by  the  contract  and  the  amount,  if  any.  of 
plalntifTs  damage.  The  cause  was  submitted 
to  a  Jury  upon  special  Issues,  who  found  that 
all  the  linters  tendered  and  rejected  were  of 
the  grade  contracted  for,  and  fixed  the  mar- 
ket value  of  linters  of  the  agreed  quality 
on  June  11,  June  23,  June  30,  and  July  1, 
1915.  A  Judgment  for  defendant  upon  this 
verdict  was  aJlirmed  by  the  Court  of  Civil 
Appeals.    204  S.  W.  8C8. 

[1]  Several  assignments  of  error  complain- 
ing of  the  admission  or  rejection  of  testi- 
mony are  urged;  but  as  these  assignments 
do  not  present  questions  of  substantive  law, 
their  disposition  by  the  Court  of  Civil  Ap- 
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peals  la  final.    Smith  v.  Butcher  (Sup.)  223 

s.  w.  lee. 

The  two  remaining  assignments  complain 
of  the  giving  of  two  special  charges  request- 
ed by  defendant. 

[2]  The  first  of  these  assignments  c(»n- 
plalns  of  the  giving  of  defendant's  special 
diarge  Na  3,  which  reads: 

"The  court  InBtructa  you  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  the  number  of  bales, 
if  any,  that  defendant  failed  to  deliver  in  ac- 
cordance with  the  terms  of  the  contract." 

In  the  main  charge  the  court  had  already 
given  the  following  instruction: 

"The  burden  of  proof  is  on  the  plaintiff  to 
make  out  its  case  by  a  preponderance  of  the 
evidence." 

The  objection  to  the  special  charge  is  that 
it  singles  out  a  particular  issue,  and  places 
that  Issue  prominently  before  the  Jury,  there- 
by giving  to  it  undue  oupbasls,  with  the  re- 
sultant effect  that  such  prominence  was  cal- 
culated to  prejudice  the  plaintiff  by  inducing 
the  jury  to  believe  that  the  Issue  thus  pre- 
sented was  controlling. 

We  have  reached  the  conclusion  that  this 
assignment  Is  well  taken.  The  general  prin- 
ciple involved  in  the  rule  contended  for  has 
been  repeatedly  applied  In  this  state.  Powell 
T.  Messer's  Adm'r,  18  Tex.  406;  Traylor  v. 
Townsend,  61  Tex.  144:  Bays  v.  Hays,  66 
Tex.  606,  1  S.  W.  895 ;  Ratto  v.  Bluestein,  84 
Tex.  59,  19  S.  W.  338;  De  Perez  v.  Everett, 
73  Tex.  431,  11  S.  W.  388;  Carter  v.  Rail- 
way (av.  App.)  160  S.  W.  937 ;  Cook  v.  Ur- 
ban (Civ.  App.)  167  S.  W.  251  (writ  of  error 
granted,  but  opinion  on  this  question  not 
disturbed,  212  S.  W.  160) ;  Dowdy  v.  Trao- 
ti<m  Ca,"219  S.  W   1093. 

[3]  The  particular  application  of  the  rule 
here  lnv<*ed — that  of  holding  It  reversible 
error  to  give  a  special  Instruction  upon  the 
burden  of  proof  as  to  a  t>artlcular  issue  where 
the  main  charge  has  already  correctly  in- 
structed upon  the  burden  of  proof  generally 
— ^was  made  in  State  v.  Haley  (Civ.  App.)  142 
S.  W.  1003,  and  Dye  v.  Railway,  59  Tex.  Civ. 
App.  614,  127  S.  W.  893. 

me  general  test,  whether  repetition  of 
instructions  in  special  charges  is  prejudicial 
and  calls  for  a  reversal  of  the  case,  Is  thus 
stated  by  Judge  Gaines  in  Ratto  v.  Blue- 
stein, above,  in  the  following  language: 

"If  the  special  instructions  were  a  mere  re- 
petition In  substance  of  the  general  charge, 
'  It  would  not  in  our  opinion  be  a  ground  for 
reversing  the  Judgment  It  is  only  where  the 
repetition  of  instructions  gives  undue  promi- 
nence to  one  phase  of  the  case,  and  such  promi- 
nence is  calculated  to  prejudice  a  party  by  in- 
ducing the  Jury  to  believe  that  the  issue  pre- 
sented is  the  controlling  one,  that  such  addi- 
tional instructions  are  objectionable." 


In  the  case  at  bar  no  spedal  or  peculiar 
burden' rested  upon  plaintiff  with  reference 
to  the  Issue  of  establishing  the  number  of 
bales,  if  any,  that  did  not  come  up  to  the 
required  grade.  The  general  charge  ac- 
curately and  fully  stated  the  rule  as  to  the 
bturden  resting  upon  plaintiff  upon  this,  as 
well  as  every  other  issue  essential  to  his  case-. 
The  only  function  the  special  charge  could 
perform  would  be  to  accentuate  the  issue  of 
the  burden  resting  upon  plaintiff  in  this  par- 
ticular phase  of  the  case  and  by  such  em- 
phasis cast  a  doubt  or  suspicion  upon  the 
evidence  offered  by  plaintiff  In  tills  regard. 
Under  the  authorities  cited,  we  feel  that  the 
giving  of  the  special  charge  was  reversible 
err<w. 

[4]  The  other  special  charge  ocmiplained  of 
required  the  Jury  to  find  the  market  value  on 
June  11,  24,  and  30,  1915,  of  linters  of  the 
agreed,  grade.  The  objection  urged  to  this 
charge  is  that  the  only  proper  basis  for  dam- 
age was  the  market  value  on  July  1,  1915. 
The  error  thus  committed,  if  any,  is  harm- 
less, since  the  cause  was  tried  upon  spe- 
cial issues,  and  the  court  was  free  to  reject 
the  findings  of  market  value  on,  all  but  the 
proper  date. 

We  ctmclude  that  the  Judgments  of  the 
district  court  and  Ck>urt  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remanded 
to  the  former  for  a  new  trial. 

PHILLIPS,  a  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  tb»  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
ot  Appeals  on  the  question  discussed  In  its 
opinion. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  V. 
PATTERSON.     (No.  194-3248.) 

(Commission  of  Appeals  of  Texas,  Section  A 
March  2,  1921.) 

1.  Appeal  and  error  <S=3732— Assignments  helii 
sninelent  to  direct  c»nrf  s  attention  to  testi- 
mony indicating  verdlot  was  net  8U|(ported. 

Assignments  of  error  to  overruling  motion 
for  new  trial  on  the  gromid  of  the  verdict  be- 
ing against  the  great  weight  of  testimony  as 
to  certain  matters  held  sutScient  to  direct  the 
court's  attention  to  the  phase  of  the  testimony 
which  received  its  attention  when  the  defen- 
sive charges  were  given,  and  so  to  direct  the 
court's  attention  to  the  error  complained  of, 
which  is  all  that  Vernon's  Sayles'  Ann.  (3iv. 
St.  1914,  art.  1612,  requires. 

2.  Appeal  and  error  <S=»732— Assignment  held 
Insufflolent  In  not  directing  attention  to  evi- 
dence Indicating  prejudice  of  jurors. 

Assignment  of  error  to  overruling  motion 
for  new  trial  because-the  verdict  developed  that 
it  was  arrived  at  on  sympathy  or  prejudice  is 
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inmiOcieiit;  It  sot  attempting  to  direct  atten- 
tion to  any  evidence  indicating  that  the  jury 
were  influenced  by  prejndiee  or  sympatliy, 

3.  Appeal  and  error  €=»732— Assignment  of  er* 
ror  to  exoesslveness  of  verdict  held  too  gen« 
enU. 

Assignment  of  error,  complaining  of  denial 
of  new  trial  for  excessiveness  of  verdict,  but 
not  specifying  in  wliat  particnlars  under  the 
facts  it  is  excessive,  is  too  general. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Action  by  W.  R.  Patterson  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff  was  aflSrmed 
by  the  Court  of  Civil  Appeals  (204  S.  W. 
1026),  and  defendant  brings  error.  Reversed 
and  remanded  to  Court  of  Civil  Appeals. 

C.  O.  Huff,  of  Dallas,  and  Lane,  Wolters 
&  Storey  and  T.  B.  Blanchard,  ail  of  Hous- 
ton, for  plaintlfT  in  error. 

Meek  &  Kahn,  of  Houston,  and  Hannay  & 
Hannay,  of  Hempstead,  for  defendant  in  er- 
ror. 

SPENCEft,  J.  Defendant  In  error  sued 
plaintiff  in  error  to  recover  damages  alleged 
to  have  t>een  sustained  by  reason  of  plaintiff 
in  error  constructing  a  bridge  across  the 
Brazos  river,  and  the  embankment  adjacent 
thereto  and  connected  therewith,  in  such  a 
manner  as  to  obstruct  the  natural  water  flow 
of  the  stream,  causing  the  flood  waters  to  be 
impounded  and  consequently  back  up  upon  the 
lands  described  in  the  petition,  Injxiring  the 
same  and  the  growing  crops  thereon. 

Plaintiff  in  error  answered  to  the  effect 
that  the  bridge  and  the  embankment  adja- 
cent to  and  connected  therewith  were  con- 
structed in  a  sclentlflc  manner,  under  the 
direction  of  experienced  and  sldlled  engi- 
neers and  with  due  r%ard  to  the  natural 
watershed  of  the  river;  that  the  proximate 
cause  of  the  overflow  and  the  consequent 
damage  to  the  lands  and  crops,  if  any,  was 
the  unprecedented  rainfall,  which  burdened 
the  river  channel  beyond  Its  capacity,  and 
that  the  same  disaster  would  have  resulted 
had  there  been  no  bridge  or  embankment 

Ttie  trial,  which  was  with  the  aid  of  a 
Jury,  resulted  in  a  Judgmoit  in  favor  of 
defendant  In  error  for  $27,082.60.  In  a 
motion  for  new  trial  the  verdict  of  the  Jury 
was  attacked  as  being  grossly  excessive  and 
unwarranted  by  the  evidence. 

Upon  appeal,  the  Court  of  Civil  Appeals 
declined  to  consider  the  first  three  and  the 
eighth  assignments  of  error,  upon  the 
ground  that  they  were  Insufficient  to  direct 
the  trial  court's  attention  to  any  evidence 
indicating  that  the  verdict  was  not  support- 
ed by  the  evidence,  or  was  reached  as  a 
result  of  sympathy  on  the  one  hand  and 
prejudice  on  the  other.    204  S.  W.  1026. 


It  was  to  review  the  action  of  tlie  bonor- 
able  Court  of  Civil  Appeals  In  refusing  to 
consider  these  assignments  that  the  writ 
was  granted. 

The  three  assignments  of  error  question- 
ing the  sufflclency  of  the  evld^ice,  read: 

"First.  The  court  erred  in  overrtding  de- 
fendant's motion  for  a  new  trial,  beeanae  the 
verdict  of  the  jury  is  against  the  great  pre- 
ponderance of  the  evidence,  and  is  not  support- 
ed by  the  great  weight  of  tiie  evidence,  in  this: 
The  great  preponderance  of  the  testimony,  if 
not  all  of  the  testimony,  conclusively  shows 
that  plaintiff's  crops  would  have  been  destroyed 
by  the  flood  waters  of  the  Brasos  river,  even  if 
there  had  been  no  railroad  embankment  and 
bridge  constructed  across  the  Brazos  river 
and  the  Brazos  I>ottom  at  the  point  in  question. 

"Second.  The  court  erred  in  overruling  de- 
fendant's motion  for  a  new  trial,  because  the 
verdict  of  the  jury  is  against  the  great  pre- 
ponderance of  the  testimony,  in  this:  That  the 
great  weight  of  the  testimony  develops  conclu- 
sively that  the  erection  of  said  bridge  and  con- 
struction of  said  culverts  and  embankment 
were  not  the  proximate  cause  of  the  damage  to 
plaintifTs  land. 

"Third.  The  court  erred  in  overruling  at- 
fendant's  motion  for  a  new  trial,  because  the 
verdict  of  the  jury  is  contrary  to  the  great 
preponderance  of  the  evidence,  and  is  not  sup- 
ported by  the  weight  of  the  testimony,  in  this: 
That  the  great  preponderance  of  the  testimony 
develops  that  plaintiff's  crops  were  destroyed 
and  liis  land  damaged  by  water  coming  directly 
from  the  Brazos  river,  and  not  by  any  backwa- 
ter impounded  by  said  embankment  or  railroad 
bridge." 

The  court  In  Its  charge  to  the  Jury  pre- 
sented  defendant  in  error's  contention  in 
the  afljrmatjve,  and  the  converse  of  this  con- 
tention, which  represented  plaintiff  in  er- 
ror's view.  In  one  paragraph  presenting  the 
defensive  thewy,  the  court  instructed  the 
Jury  that  If  they  believed  the  overflow  and 
damage  to  the  ciopa  and  land  was  not  oc- 
casioned by  the  construction  of  the  bridge 
or  embankment,  and  that  the  crops  would 
have  been  destroyed  and  the  lands  injured 
had  the  bridge  not  been  th'ere,  to  flnd  for 
the  defendant.  In  another  portion  of  the 
charge  presenting  the  defendant's  theory,  the 
Jury  was  charged  that  if  they  believed  the 
damage.  If  any,  was  caused  from  the  waters 
flowing  over  the  plaintiff's  land  from  the 
north  of  it  and  from  the  Brazos  river,  and 
were  waters  not  forced  across  the  river  from 
the  west  side,  to  flnd  for  the  defendant 

[1]  Tested  by  article  1612,  V.  S.  G.  S.  1914, 
as  amended  (Acts  1013,  p.  276,  S  1),  are  the 
assignments  in  question  sufficiently  specific 
to  direct  the  court's  attention  to  the  alleged 
errors  complained  of? 

The  article  reads: 

"The  appellant  or  plaintif!  in  error  sliall  in 
all  cases  file  with  the  derk  of  the  court  below 
all  assignments  of  error,  distinctly  q>ecifying 
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the  gtvaadB  on  which  he  reUei,  before  he  taket 
the  traneeript  of  record  from  the  clerk's  office; 
prorided,  that  where  a  motion  for  new  trial 
haa  been  filed  that  the  assignments  therein 
shall  constitute  the  assignments  of  error  and 
need  not  be  repeated  by  tbe  filing  of  the  as- 
signments of  error,  and  provided  further,  that 
all  errors  not  distinctly  specified  are  waived, 
hut  an  assignment  shall  be  sufficient  which  di- 
rects the  attention  of  the  eoart  to  the  error 
«omplained  of." 

Tbe  amended  article  changed  the  law  by 
'Constituting  tbe  assignments  contained  In 
the  motion  for  new  trial  the  assignments  of 
-error,  leaving  It  optional  with  the  appealing 
party  to  repeat  tbem  by  tbe  filing  of  assign- 
ments of  error;  and  by  adding  "but  an 
assignment  shall  be  sufllclc^t  which  directs 
the  attention  of  tbe  court  to  tbe  error  -com- 
plained of."  The  purpose  of  tbe  act  as 
declared  by  tbe  emergency  clause  is  to  pre- 
vent tbe  costly  practice  of  repetition,  and 
to  relieve  the  appellate  courts  of  tbe  labor 
Incident  to  tbe  duplication  under  the  old 
law. 

In  these  assignments  of  error  before  us, 
the  court's  attention  is  directed  to  that 
phase  of  the  testimony  which  received  the 
-court's  attention  at  tbe  time  the  defensive 
charges  were  framed  and  given  to  tbe  jury 
and  to  the  Issues  raised  by  the  pleadings. 
Tbe  assignments  were,  we  think,  sufficient 
to  direct  tbe  court's  attention  to  tbe  same 
evidence  tliat  it  bad  in  mind  in  giving  tbe 
defensive  theory.  To  have  made  the  assign- 
ments more  specific  would  require  tbe 
Incorporation  into  the  assignments  of  a  mass 
of  evidence  which  would  be  subversive  of 
the  spirit  and  purpose  of  the  article  above 
quoted.  It  has  never  been  considered  a  cor- 
rect practice  for  tbe  assignment  of  error  to 
contain  a  statement  of  facts.  Wilson  et  al. 
▼.  Alexander  (Sup.)  18  S.  W.  1057. 

These  assignments  are  unlike  tbe  assign- 
ment, "The  verdict  of  tbe  Jury  is  contrary 
to  tbe  evidence,"  that  has  been  so  often  and 
without  exception  condemned  because  too 
general.  In  the  latter  there  is  nothing  to 
inform  the  court  what  evidence  is  relied  up- 
on to  show  tbe  inconsistency  between  tbe 
▼erdict  and  tbe  evidence;  while  in  tbe  as- 
signments before  us  tbe  court  is  directed  to 
such  evidence  as  presents  the  defensive 
phase,  which,  according  to  the  plaintiff  In 
error's  view,  Is  sufiicieut  to  overturn  the 
finding  of  tbe  Jury. 

[2]  Tbe  eighth  assigrunent  reads: 

"The  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial,  because  tbe  ver- 
dict of  the  jury  conclusively  developed  that 
the  jnry,  in  arriving  at  their  verdict,  did  not 
tmse  said  verdict  upon  the  preponderance  of 
the  testimony  or  the  weight  of  the  evideDce, 
but  arrived  at  same  wholly  upon  their  sym- 
pathy for  the  plaintiff  and  their  passion  and 
prejudice  against  the  defendant." 


This  assignment  doea  not  attempt  to  direct 
the  court's  attention  to  any  evidence  that 
would  indicate  that  tbe  jury  was  influenced 
in  tbe  rendition  of  its  verdict  by  prejudice 
against  plaintiff  In  error,  or  sympathy  ex- 
t^ided  the  defendant  in  error.  To  overcome 
the  presumption  of  fairness  tliat  obtains — 
that  the  jury  Is  controlled  solely  by  the 
law  and  evidence  In  arriving  at  their  verdict 
— there  must  be  Something  more  pointed  and 
specific  than  the  mere  fact  that  a  verdict 
has  been  returned  against  tbe  complaining 
party. 

[3]  Tbe  Court  of  Olvll  Appeals  was  not  in 
error,  we  think.  In  refusing  to  consider  the 
assignment  of  error  complaining  of  the  ex- 
cessiveness  of  tbe  verdict.  Tbe  assignment 
is  entirely  too  general,  in  that  it  does  not 
specify  in  what  particulars  under  tbe  facts 
It  is  excessive.  In  order  to  demand  con- 
sideration by  tbe  trial  court,  it'  should  have 
directed  that  court's  attention  to  such  facts 
as  plaintiff  in  error  contended  showed  it 
excessive.  City  of  Galveston  v.  Delvln,  84 
Tex.  319,  19  S.  W.  895. 

We  think  tbe  Court  of  Civil  Appeals 
properly  overruled  tbe  plaintiff's  sixth  as- 
signment of  error,  challenging  the  correct-, 
ness  of  paragraph  8  of  the  court's  charge. 

We  recommend,  therefore,  that  tbe  cause 
be^  reversed  and  remanded  to  the  Court  of 
Civil  Appeals,  that  it  may  consider  tbe  as- 
signments of  error,  which  Involve  questions 
of  fact  over  which  Its  Jurisdiction  Is  final. 

PHILUPS,  C.  J.  Tbe  judgment  recom- 
mended in  tbe  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered 
as  the  judgment  of  the  Supreme  Court. 
We  approve  tbe  holding  of  tbe  Commlssl(» 
on  the  question  discussed  in  Its  opinion. 


PAINE  et  al.  V.  HART-PARR  CO. 
(No.   167-3169.) 

(Commission  of  Appeals  of  Texas,  Section  A 
March  2,  1921.) 

I.  Corporation*  «=3308( 1 1)— Petition  of  sales 
agents  held  to  have  alleged  cause  of  action 
for  commissions. 

Petition  of  agents  for  defendant  corpora- 
tion to  sell  and  distribute  machinery  and  sup- 
plies manufactured  by  it,  allet^ng  a  contract 
not  specifying  the  date  commissions  were  to 
be  paid,  but  alleging  that,  though  often  re- 
quested, defendant  company  wholly  failed  and 
refused  to  pay  commissions  earned,  sufficientiy 
charged  noncompliance  with  the  implied  stip- 
ulation of  defendant  company  to  pay  commis- 
sions earned  within  a  reasonable  time,  and 
stated  a  cause  of  action. 
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2.  PiMdIng  «=>34<3)— Every  reuonable  pr«- 
sumption  In  favor  of  petitioH  indnlged  or 
demurrer. 

On  demurrer,  every  reasonable  presumptioD 
in  faTor  of  the  sufficiency  of  the  petition  must 
be  indulged. 

3.  Pleading  «=>  103(4)— Fact  suit  brought  pre- 
maturely doee  not  render  petition  demurra- 
ble. 

If  suit  is  brought  prematurely,  the  matter 
must  be  shown  and  established  by  the  defense, 
and  the  fact  does  not  render  the  petition,  oth- 
erwise good,  demurrable. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Suit  by  H.  A.  Paine  and  others  against  the 
Hart-Parr  Company.  From  judgment  for 
plaintiffs,  defendant  appealed  to  the  Court 
of  Civil  Appeals,  which  reversed  and  remand- 
ed (199  S.  VL  822),  and  plaintiffs  bring  error. 
Judgment  of  the  Court  of  Civil  Appeals  re- 
versed, and  cause  remanded  to  such  court 
for  consideration  of  defendant's  assignments 
of  error. 

Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  for  plaintiffs  in  error. 

B.  F.  Louis,  of  Houston,  for  defendant  in 
error. 

SPENCER,  J.  Plaintiffs  sued  defendant, 
a  corporation,  alleging  in  substance:  That 
they  Jointly  and  as  partners  entered  Into  a 
contract  with  defendant  whereby  they  be- 
came its  agent  In  Houston  and  surrounding 
territory  to  sell  and  distribute  machinery 
and  supplies  manufactured  by  defendant  at 
its  plant,  and  to  perform  other  duties  as  such 
agents. 

That  in  pureuance  with  the  agreement 
they  took  charge  of  defendant's  plant  and 
warehouse,  and  expended  considerable  sums 
of  money  as  contemplated,  in  preparation  for 
business  reasonably  expected  would  be  done — 
from  which  they  were  to  recover  commis- 
sions. 

That  subsequently  a  disagreement  arose 
Involving  a  variety  of  matters,  in  which  each 
charged  the  other  with  violations  of  the 
agreement;  and  as  a  result  it  became  appar- 
ent that  they  would  be  unable  to  satisfac- 
torily conduct  the  business,  and  plaintiffs 
gave  notice  of  cancellation  of  the  contract 
and  demanded  settlement. 

That  in  response  to  said  notice  defendant 
sent  its  authorized  agent  to  adjust  the  differ- 
ences between  the  parties,  who  entered  into 
a  compromise  agreement  in  behalf  of  defend- 
ant, whereby  plaintiffs  should  pay  the  sum 
of  $323.43  to  defendant  and  defendant  should 
pay  the  sum  of  11,538.00  to  plaintiffs. 

That  said  11,538.00  was  the  amount  which 
defendant's  agent  agreed  to  p&y  ^plaintiffs  in 
full  settlement  and  satisfaction  of  aU  de- 
mands by  them  against  defendant,  and  that 


in  consideration  of  sudtt  compromise  and 
settlement,  defendant's  agent  promised, 
bound,  and  obligated  defendant  to  pay  said 
sum,  and  to  ^accept  $323.43  as  representing 
the  amount  due  it 

That,  although  often  requested,  defendant 
failed  and  refused,  and  now  fails  and  refuses, 
to  pay  said  sum  of  $1,538.00,  or  any  part 
thereof,  to  the  plaintiffs'  damage.  There 
was  a  prayer  for  general  relief. 

A  general  demurrer  was  interposed  to  the 
petition  and  overruled,  and  the  cause  sub- 
mitted to  the  Jury  upon  special  issues.  The 
issues  having  been  answered  In  favor  of 
plaintiffs,  a  Judgment  was  rendered  in  their 
favor.  Upon  apE)eal  by  ,'defendant,  the 
honorable  Court  of  Civil  Appeals  sustained 
the  assignment,  .urging  a  general  demurrer, 
holding  the  petition  insufficient.  In  that  it 
failed  to  allege  any  time  in  which  defendant 
agreed  to  pay  the  amount  sued  for;  and 
hence  it  reversed  and  remanded  the  case. 
190  S.  W.  822. 

[1]  In  this  action  of  the  honorable  Court 
of  Civil  Appeals,  we  think  there  was  error. 
The  allegations  of  the  petition  certainly  al- 
leged a  contract,  and  we  think  a  breadi  of 
it.  It  may  be,  as  is  often  the  case,  that  the 
alleged  contract  did  not  specify  the  date  the 
respective  sums  were  to  be  paid;  neverthe- 
less, the  law  in  that  event  would  write  into 
the  agreement  a  stipulation  that  the  pay- 
ments were  to  be  made  within  a  reasonable 
time.  Plaintiffs  having  alleged  that,  al- 
though often  requested,  defendant  wholly 
failed  and  refused  to  pay  the  same,  sufficient- 
ly charged  a  noncompliance  with  the  stipula- 
tion to  pay  the  sum  within  a  reasonable 
time. 

[t,  3]  Indulging,  as  we  must,  every  reason- 
able presumption  in  favor  of  the  sufficiency 
of  the  petition,  and  treating  everything  al- 
leged as  admitted  by  the  demurrer,  two  facts 
are  prominent:  One  that  defendant  agreed 
to  pay  the  sum  specified ;  the  other  that  there 
had  been  a  positive  refusal  to  pay  it.  The 
controversy  is  thus  narrowed  to  a  question 
of  whether  the  suit  was  prematurely  brought ; 
and,  as  stated  by  Chief  Justice  Hemphill  in 
Grbnes  v.  Hagood,  19  Tex.  248: 

"  *  *  *  If  suit  is  brought  prematurely,  that 
is  matter  to  be  shewn  and  established  by  the 
defense." 

We  think  the  petition  good  as  against  a 
general  demurrer. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  the 
cause  remanded  to  that  court  for  the  consid- 
eration of  the  defendant's  assignments  of  er- 
ror involving  questions  properly  within  the 
Jurisdiction  of  that  court 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
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Appeals  Is  adopted,  and  will  be  entered  as  |  Ferguson  as  surety,  payable  to  the  Security 


the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  (m  the  question  discussed  in 
its  <q>lnioD. 


SECURITY  NAT.  BANK  OF  DALLAS  et  al. 
V.    KYNERD.      (No.    199-3264.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Pleadlai   «=>246(2)    —  Petltloa   and   trial 
anendMsat  held  not  Inconsistent. 

Petition  alleging  that  surety,  who  had  in- 
dorsed note  before  delivery  to  payee,  purchased 
the  original  and  renewal  notes  from  payee,  and 
that  payee  indorsed  notes  to  surety,  and  that 
on  the  same  day  surety  attached  and  delivered 
them  to  the  payee  to  secure  a  loan  that  payee 
kad  on  that  day  made  to  him,  held  not  incon- 
sistent with  trial  amendment  that  note  was 
not  intended  to  satisfy  and  discharge  the  note, 
bnt  that  it  was  understood  and  agreed  betweefi 
surety  and  payee,  at  the  time  of  the  transac- 
tion, that  the  note  sued  on  was  to  be  kept 
alive  for  the  benefit  and  protection  of  the 
payee. 

2.  Pleading  <8=934(i)— Trial  amendment  to  pe- 
tition construed  in  oonneotlon  with  petition. 

A  trial  amendment  to  petition  is  to  be 
construed  in  connection  with  the  petition. 

3.  Principal  and  surety  <$=> 1 82— Indorsement  of 
note  to  surety  held  not  to  extinguish  debt. 

Payee's  indorsement  of  note  to  surety  un- 
der agreement  between  payee  and  surety  that 
surety  was  not  to  satisfy  the  note,  but  merely 
become  the  owner  of  it,  held  not  to  extinguish 
the  note  and  satisfy  the  debt. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Suit  by  the  Security  National  Bank  of 
Dallas  and  another  against  W.  D.  Kynerd 
and  others.  Judgment  for  plaintiffs  was,  on 
appeal  of  the  named  defendant  alone,  re- 
versed by  Court  of  Civil  Appeals  (207  S.  W. 
133),  and  plaintiffs  bring  error.  Judgment 
of  Court  of  Civil  Appeals  reversed,  and  Judg- 
ment of  trial  court  affirmed. 

Leake  &  Henry,  Cedl  L.  Simpson,  and 
Monta  R.  Ferguson,  all  of  Dallas,  for  plain- 
tiffs In  error. 

Etheridge,  McGormlck  te  Bromberg,  of  Dal- 
las, tot  defendant  In  error. 

SPENCER,  J.  Plalntifta,  Security  Nation- 
al Bank  of  Dallas,  Tex.,  and  H.  W.  Ferguson, 
sued  defendants  W.  D.  Kynerd  and  J.  P. 
Smith,  Individually,  and  Smith,  Womack  & 
Son,  a  copartnership  composed  of  J.  Sanford 
Smith.  Jack  Womack,  and  J.  P.  Smith,  upon 
a  promissory  note  dated  February  15,  1916, 
for  the  principal  sum  of  $12,500,  executed  by 
J.  P.  Smith  and  W.  D.  Kynerd,  with  H.  W. 


National  Bank. 

The  facts,  briefly,  are  that  oa  December  3, 
1915,  J.  P.  Smith  and  Kynerd  executed  and 
delivered  their  note  for  the  principal  sum  of 
$21,600  to  plalntlfC  bank — the  same  having 
been  Indorsed  by  Ferguson,  to  which  was  at- 
tached as  collateral  security  a  second  ven- 
dor's lien  note  In  the  principal  sum  af  $16,- 
000,  executed  by  J.  J.  Marshall,  payable  to 
J.  P.  Smith,  defendant  Upon  the  original 
note,  executed  by  Smith  and  Kynerd  and 
Indorsed  by  Ferguson,  becoming  due.  It  was 
renewed,  and  the  note  sued  upon  represents 
this  roiewal. 

Ferguson  alleged  that  on  June  17.  1016,  he 
purchased  from  plaintifC  bank  the  original 
and  renewal  notes  executed  by  Smith  and 
Kynerd  and  Indorsed  by  him,  together  with 
the  collateral  attached  thereto,  and  on  the 
same  day  attached  and  delivered  them  to  the 
bank  to  secure  a  loan  that  the  bank  on  that 
day  had  made  to  him,  and  that  the  bank  is 
the  present  legal  holder  of  these  notes  to 
secure  the  payment  of  a  renewal  note  by  Fer- 
guson dated  September  16, 1916,  for  the  prin- 
cipal sum  of  $12,500.     . 

PlaintUTs  also  alleged  that  although  J.  P. 
Smith  and  W.  D.  Kynerd  appear  as  the  mak- 
ers of  the  note,  all  the  defendants  were  act- 
ing In  concert  to  secure  the  loan  evidenced  by 
the  note,  and  that  the  proceeds  were  used  by 
and  for  all  the  defendants. 

He  alleged  tbat  to  secure  renewal  of  tiie 
note  of  February  16,  1916,  he  was  compelled 
to  pay  Interest  on  the  same,  amounting  to 
$167.50,  for  the  benefit  of  the  gaakers.  and 
that  to  prevent  the  foreclosure  of  a  superior 
lien,  evidenced  by  a  prior  note,  he  was  com- 
pelled to  pay  $269.40  interest  on  the  prior 
note 

In  a  trial  amendment  plaintiffs  allege  that 
the  note  executed  by  Ferguson  to  the  bank, 
dated  June  17, 1016,  was  not  intended  to  satis- 
fy and  discharge  the  note  sued  upon  herein, 
but  ttiat  it  was  understood  and  agreed  be- 
tween them  at  the  time  of  the  transaction 
that  the  note  sued  on  was  to  be  kept  alive  for 
the  benefit  and  protection  of  the  bank. 

Defendant  Kynerd  pleaded  that  he  and 
Ferguson  were  accommodation  makers  or 
sureties  upon  the  note,  and  in  a  cros^ac- 
tlon  prayed  that,  in  case  of  a  Judgment 
against  him,  he  be  permitted  to  recover  over 
against  Ferguson  for  one-half  thereof.  In  a 
trial  amendment  he  urged  a  general  demur- 
rer to  plaintiffs'  petition,  and  especially  ex- 
cepted to  the  trial  amendment  upon  the 
ground  that  the  allegations  were  contradic- 
tory of  and  repugnant  to  the  allegations  of 
the  amended  petition. 

Demurrers  and  special  exceptions  were 
overruled,  and  the  cause  was  submitted  to 
the  Jury  upon  special  Issues,  and  the  Jury 
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found  that  Kynerd  was  Joint  maker  with  J. 
P.  Smith  and  not  an  accOmmodatioa  maker 
nor  a  cosurety  with  B^rguson,  The  court 
rendered  Judgment  that  plaintiffs  take  noth- 
ing as  against  the  copartnership ;  that  plain- 
tiff Ferguson  take  nothing  as  against  defend- 
ants upon  the  note;  that  plaintiff  bank 
recover  from  J.  P.  Smith  and  defendant  Ky- 
nerd, Jftlntly  and  severally,  the  amoimt  of  the 
note,  interest,  and  attorney's  fees ;  that  plain- 
tiff bank  have  Judgment  foreclosing  the  Hen 
upon  the  land  described  In  the  $16,000  note: 
■  that  Kynerd  take  nothing  on  his  cross-action 
against  Ferguson,  and  that  Ferguson  recover 
against  Kynerd  and  Smith  the  sum  of  $467.- 
60  paid  by  him  for  their  benefit  W.  D.  Ky- 
nerd alone  appealed. 

The  Court  of  Civil  Appeals  was  of  opinion: 
(1)  That  the  note  sued  on  had  been  paid  off 
and  the  debt  extinguished  by  the  Ferguson 
note  of.  June  17,  1918,  and  that  plaintiffs' 
cause  of  action  against  defendant  would  be 
upon  an  Implied  promise  to  pay;  and  (2) 
that  the  trial  amendment  did  not  allege  facts 
showing  a  canse  of  action  in  either  plaintiffs, 
but  that  the  allegations  of  the  amendment 
being  contradictory  and  repugnant  to  the 
allegations  of  the  petition  of  which  It  Is  made 
a  part,  rendered  the  whole  petition  obnoxlons 
to  the  demurrer  and  that  the  demurrer 
should  have  been  sustained.  Whereupon  it 
reversed  and  remanded  the  casa  207  S.  W. 
133. 

[1 , 2]  The  allegations  of  the  second  amend- 
ed petition  are  not  susceptible  of  the  con- 
struction that  it  was  the  intoition  or  agree- 
ment of  Ferguson  and  the  bank  to  satisfy  the 
note  sued  on  herein  by  Ferguson  giving  his 
note  to  the  bank.  On  tiie  other  hand,  the 
allegations  to  the  effect  that  the  bank  Indors- 
ed the  note  to  Ferguson  is  indicative  of  an 
intention  by  the  bank  to  sell  and  of  Fer- 
guson to  buy  the  note.  The  trial  amendment, 
which  is  to  be  construed  in  connection  with 
the  second  original  petition,  emphasizes  and 
makes  clear  the  agreement  that  it  was  the 
Intention  of  Ferguson  to  purchase  the  note 
but  with  no  intention  of  satisfying  the  same. 
The  allegations  of  the  trial  amendment  are 
not  contradictory  of  nor  repugnant  to  the 
allegations  of  the  second  original  ameided 
petition. 

[3]  It  does  not,  as  contended,  follow  as  a 
legal  consequence  that  because  the  bank  in- 
dorsed the  note  to  Ferguson  that  it  was 
thereby  extinguished  and  the  debt  satisfied. 
If  it  waa  the  agreement  between  the  bank 
and  Ferguson  that  he  was  not  to  satisfy  the 
note,  but  through  the  transaction  merely 
become  the  owner  of  it,  the  law  will  give  ef- 
fect to  their  agreement.  No  reason  is  per- 
ceived why  one,  a  surety,  should  be  denied 
the  right  to  take  up  a  note  upon  which  he 
Is  surety  by  purchasing  it.  Just  as  a  stran- 


ger would  have  that  undoubted  right  'lb* 
principal  debtor  is  in  no  wise  prejudicud 
by  the  transaction. 

The  rule  annmmccd  in  Faires  v.  Codcerell, 
88  Tex.  428,  31  S.  W.  190,  639,  28  L.  R.  A. 
528,  relied  upon  by  the  Court  of  Civil  Ap- 
peals in  support  of  Its  Judgment,  Is  in  no 
wise  in  conflict  with  the  principles  expressed 
herein.  In  that  case  there  was  an  unques- 
tioned satisfaction  of  the  debt  by  the  surety, 
while  in  this  case  there  was  an  agreement  to 
purchase  the  note  evidencing  the  debt,  with 
no  intention  to  discharge  or  satisfy  the  in- 
debtedness. This  marked  distinction  be- 
tween the  facts  of  the  two  cases  renders  the 
rule  invoked  in  that  case  inapplicable  here. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  of  the  trial  court  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  rep<n:t  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


GENERAL    BONDINQ   &    CASUALTY   INS. 
CO.  V.  HAPLESS.     (No.  214-3327.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

1.  Sequestration  «=>20— Quashal  of  writ  rellov- 
«d  turety  on  roplevin  bond  of  liability. 

Quashal  of  writ  of  sequestration  sued  out 
by  plaintiff  rendered  null  and  void  the  replevy 
bond  executed  by  the  original  defendant,  and 
relieved  of  all  liability,  the  surety  thereon. 

2.  Soquestratlon  «=>I5— Surety  on  replevy  bonif 
on  sequestration  held  not  guilty  of  conversion. 

Where  plaintiff,  in  an  action  to  foreclose  a 
chattel  mortgage  on  diamonds,  sued  out  a  writ 
of  sequestration  under  which  sheriff  took  the 
diamonds  into  possession,  a  bonding  company, 
by  executing  a  replevy  bond  and  talcing  posses- 
sion of  the  diamonds  and  delivering  them  to 
defendant's  attorneys,  did  not  become  Uable 
to  plaintiff  for  conversion  of  the.  property,  the 
sequestration  proceedings  being  subsequently 
quashed,  in  view  of  Kev.  St  |  7108. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  Ben.  F.  Harless  against  Maude 
White,  alias  Maude  Nelscm,  wherein  writ  of 
sequestration  was  sued  out,  defendant  re- 
plevying the  property,  and  giving  r^levy 
bond  with  the  General  Bonding  &  Casualty 
Insurance  Company  as  surety,  plaintiff  mak- 
ing such  company  a  party  defendant  From 
Judgment  of  the  Court  of  Civil  Appeals  (210 
S.  W.  307),  affirming  Judgment  for  plaintiff, 
the  Insurance  company  brings  error.  Re- 
versed and  rendered  as  to  the  insurance  com- 
pany. 
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W.  D.  Cardwell,  of  Barkbumett,  for  plain- 
tiff in  error. 

Etberldge,  McCormlck  &  Bromberg,  of  Dal- 
las, for  defendant  In  error. 

McCLENDON,  P.  J.  On  March  24,  1918, 
Biaude  White  purchased  of  Ben  F.  Earless  a 
diamond  ring,  diamond  necklace,  and  other 
Jewelry,  and  as  a  part  of  the  purchase  money 
executed  to  Earless  40  ^  promissory  notes, 
amounting  to  $2,017,  to  secure  which  she 
gave  a  chattel  mortgage  upon  the  jewelry. 
The  mortgage  provided,  among  other  things, 
that  uiK>n  default  in  the  payment  of  the 
notes  Earless  should  have  the  right,  with  or 
without  legal  process,  to  take  possession  of 
the  articles  sold,  all  damage  for  their  seizure 
being  waived. 

On  April  18,  1913,  Earless  brought  this 
suit  against  Maude  White  for  recovery  upon 
the  notes  and  to  foreclose  the  chattel  mort- 
gage uixm  the  jewelry.  At  the  same  time  he 
sued  out  a  writ  of  sequestration,  under  which 
the  sherlfF  took  into  his  possession  from  de- 
fendant the  ring  and  ne<^lace.  Defendant 
replevied  the  sequestered  articles,  giving  a 
bond  of  $2,000  with  General  Bonding  A  Cas- 
ualty Insurance  Company  as  surety,  and 
thereupon  the  articles  were  delivered  by  the 
sherifF  to  the  Bonding  Company,  who  in  turn 
delivered  them  to  defendant's  attorneys,  tak- 
ing their  receipt. 

On  December  22,  1914,  Earless  filed  an 
amended  petition  in  which,  in  addition  to  the 
relief  originally  prayed  for,  he  alleged  that 
the  Bonding  Company  either  had  possession 
of  the  sequestered  property,  or  had  converted 
It,  and  asked  judgment  against  the  Bonding 
Company  for  its  value. 

Later,  upcoi  motlwi  by  the  Bonding  Com- 
I>any,  and  upon  admission  In  open  court  by 
plaintiff  that  the  motion  should  be  sustained, 
an  order  was  entered  quashing  and  holding 
for  naught  the  affidavit,  bond,  and  writ  of 
sequestration. 

The  case  was  tried  before  a  jury,  and  judg- 
moit  rendered  upon  a  directed  verdict  in  fa- 
yor  of  plaintiff  against  defendant,  White, 
for  a  balance  on  the  notes  of  $1,736,  and 
against  the  Bonding  Company  for  $1,651,  the 
value  of  the  replevied  articles  ($1,300),  with 
interest  Upon  appeal  by  the  Bonding  Com- 
pany alone,  this  judgment  was  affirmed  by 
the  Court  of  Civil  Appeals.    210  S.  W.  307. 

The  sole  question  for  determination  is 
whether  there  is  any  warrant,  under  the  evl- 
dmce,  for  a  judgment  against  the  Bonding 
Company. 

[1]  It  Is  conceded  by  plaintiff  that  when 
the  sequestration  proceedings  were  quashed 
all  right  of  action  upon  the  replevy  bond  de- 
termined. Mltchdl  V.  Bloom,  91  Tex.  634,  45 
S.  W.  558.  But  i^intiff  contends  that  the 
Bonding  Company,  by  executing  the  bond,  or, 
in  any  event,  by  taking  possession  of  the 
property  and  delivering  It  to  defendant's  at- 


torneys, became  liable  to  plaintiff  for  conver- 
sion of  the  property. 

[2]  We  do  not  think  this  contention  is 
sound.  It  appears  to  be  grounded  upon  the 
holding  in  Cabell  v.  Hamilton,  81  Tex.  104, 16 
S.  W.  811r  That  suit  was  an  action  for  dam- 
ages grovt-ing  out  of  the  wrongful  levy  of  an 
attachment  upon  p^sonal  property  belonging 
to  the  plaintiff.  The  question  there  was 
whether  the  sureties  upon  a  bond  given  by 
the  plaintiff  in  attachment  to  the  United 
States  marshal  to. Indemnify  him  in  levying 
the  writ  were  liable  to  the  owners  of  the 
property  for  the  wrongful  levy.  It  was  held 
that  they  were,  the  court  saying: 

"We  understand  that  all  persons  who  con- 
tribute to  the  commission  of  a  tort  through 
which  injury  results  to  another  are  responsible 
as  principalg,  and  that  such  persons  as  induce 
a  wrongful  levy  to  be  made  by  giving  to  the 
officer  making  it  an  indemnity  bond  may  be 
treated  as  trespassers." 

The  principle  there  announced  is  well  rec- 
ognized ;  but  it  has  no  application  here. 

There,  the  indemnitors  of  the  officer  and 
their  sureties  were  active  participants  in 
causing  a  levy  which  proved  to  be  unlawful. 
No  contractual  relation  existed  between  the 
owners  of  the  property  and  the  sureties  upon 
the  indemnity  bond.  Under  no  theory  could 
they  be  held  upon  their  undertaking  in  an  ac- 
tion by  the  owners  of  the  property.  Their 
llabili^  to  the  owners  could  only  arise  as  a 
result  of  their  participation  in  a  wrongful  act 
on  the  part  of  the  marshal  resulting  in  dam- 
age to  plaintiffs. 

Here  the  situation  of  the  parties  is  essen- 
tially different.  Whatever  may  have  been 
the  rights  of  the  plaintiff  to  obtain  possession 
of  the  Jewelry  under  his  mortgage,  possession 
was  in  fact  In  defendant  when  the  suit  was 
filed.  The  method  adopted  by  plaintiff  of 
depriving  defendant  of  her  possession  was 
one  given  by  statute,  and  when  resorted  to 
was  subject  to  all  statutory  provisions  gov- 
erning its  exercise.  One  of  those  provisions 
(B.  S.  {  7103)  authorized  the  defendant  "to 
retain  possession  of  the"  pr(^erty  "by  de- 
livering to  the  officer  executing  the  writ  his 
bond,  payable  to  plaintiff,"  conditioned  as 
provided  in  section  7103,  R.  8. 

Quoting  from  Chief  Justice  FbUlipe  In  Sure- 
ty Co.  v.  Stebbins,  107  Tex.  419,  180  S.  W. 
103,  L.  R.  A.  1916F,  583: 

"The  purpose  of  the  replevy  bond  is  to  pro- 
vide a  remedy  for  the  defendant,  whereby  he 
may  procure  the  release  of  his  property  by 
placing  the  bond  in  the  court  in  its  stead.  In 
giving  the  bond  he  does  nothing  in  any  wise 
related  to  the  issue  in  the  suit.  •  •  •  He 
invokes  no  action  of  the  court.  Ee  makes  no 
move  in  relation  [to]  the  cause  of  action. 
He  does  nothing  which  can  in  any  way  affect 
the  cause  of  action.  He  merely  places  in  the 
court  that  which  the  law  says  to  him  he  may 
place  there  in  lien  of  his  property.  •  •  • 
The  right  given  by  the  statute  to  have  his 
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property  restored  by  giriog  the  bond  is  tor  the 
benefit  of  the  defendant;  and  its  exercise, 
wholly  unrelated  as  it  is  to  the  cause  of  action 
or  its  determination,  should  in  reason  entail 
no  result  to  his  disadvantage  which  the  law 
does  not  expressly  declare. 

"The  liability  of  the  defendant  on  (he  bond  is 
not  to  be  confused  with  the  liability  sought  to 
be  adjudged  against  him  on  the  cause  of  action. 
The  right  to  subject  the  property  to  the  pay- 
ment of  the  debt  under  the  attachment  seizure 
being  no  part  of  the  cause  of  action,  the  un- 
dertaking of  the  bond,  the  substitute  for  the 
property,  becomes  no  part  of  it.  The  giving  of 
the  bond  is  an  acknowledgment  of  liability  un- 
der the  bond,  but  it  is  a  liability  distinct  from 
that  of  the  cause  of  action.  It  is  acknowl- 
edged only  upon  the  condition  of  the  liability 
under  the  latter  being  established,  and  is  en- 
forceable only  in  that  event. 

"  •  •  •  The  liability  which  is  adjudged 
against  them  [the  sureties]  where  the  defend- 
ant is  condemned  in  the  suit  is  upon  the  bond, 
and  not  upon  the  plaintifiTs  cause  of  action. 
They  acknowledge  such  liability  conditioned 
upon. the  defendant  being  so  condemned  when 
they  execute  the  bond." 

Had  the  sherlfT  still'  retained  the  property 
when  the  sequestration  proceedings  were 
quashed,  there  can  be  no  question  but  that 
his  clear  duty  would  have  been  to  restore  it 
to  defendant  from  whom  he  had  received  it 
The  same  duty  would  have  rested  upon  the 
Bonding  Company  had  it  retained  possession. 
An  action  for  conversion  cannot  be  predi- 
cated upon  an  act  which  under  the  law  It  is 
one's  duty  to  perform. 

Moreover,  the  statute  Itself  gave  to  the  de- 
fendant "the  right  to  retain  possesslon^of 
the"  property  upon  furnishing  the  prescribed 
bond.  Tliat  I>ond  was  required  to  be  made 
payable  to  plaintiff.  It  stood  in  the  place  of 
the  property,  the  possession  of  which  was 
required  to  be  left  where  the  officer  execut- 
ing the  writ  had  found  it  In  the  absence  of 
some  participation  in  the  loss  of  the  security, 
other  than  the  execution  of  the  replevy  bond 
and  restoration  of  possession  to  defendant 
the  liability  of  the  surety  to  the  plaintiff  Is 
measured  by  the  bond  alone. 

We  think  this  conclusion  is  a  necessary  de- 
duction from  the  following  language  from 
the  opinion  in  Mitchell  v.  Bloom,  above: 

"Since  without  a  lawful  writ  there  is  no  au- 
thority for  the  seizure  of  defendant's  property, 
and  hence  none  for  its  replevy,  it  follows,  as 
we  think,  that  when  in  the  suit  in  which  the 
writ  of  sequestration  is  sued  out  it  is  vacated 
by  a  judgment  of  the  court,  all  proceedings  un- 
der die  writ,  in  so  far  at  least  ajs  they  inure 
to  the  benefit'  of  the  plaintiff,  are  likewise  of 
no  effect." 

The  order  quashing  the  sequestration  pro- 
ceedings was  a  judicial  determination,  bind- 
ing upon  plaintiff,  that  these  proceedings 
were  void,  and  the  seizure  of  the  property 
under  them  an  unlawful  act.    The  execution 


of  the  replevy  bond,  and  restitution  of  the 
property  to  defendant  merely  prevented  the 
Injurious  consequences  which  might  flow 
from  that  unlawful  act  To  hold  that  such 
restitution  constituted  a  tort  would  be  per- 
mitting the  illegal  sequestration  proceedings 
to  "inure  to  the  benefit  of  plaintiff,"  who  In- 
stituted them. 

We  conclude  that  the  judgments  of  the  dis- 
trict court  and  Court  of  CMl  Appeals,  in  so 
far  as  they  affect  the  Bonding  Company, 
should  be  reversed,  and  judgment  rendered 
in  favor  of  the  Bonding  Comparfy.  In  other 
respects  the  Judgments  of  those  courts  should 
not  be  disturbed. 

PHILLIPS,  C.  J.  The  judgmoit  recom- 
mended in  the  report  of  the  Commission  ot 
Appeals  is  adopted,  and  will  be  altered  as 
the  Judgment  of  the  Supreme  Court 


DINWIDDIE   et  al.  v.  JORDAN. 
(No.  204-3282.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Landlord  and  tenant  «=3i39(2)— Doctrine  of 
"emblements"  stated. 

The  doctrine  of  emblements  is  the  common - 
law  right  a  tenant  whose  lease  of  uncertain 

duration  has  been  terminated  without  his  fault 
and  without  previous  knowledge  on  his  part  to 
enter  on  the  leased  premises  to  cultivate,  har- 
vest, and  remove  the  crops  planted  by  him 
before  termination  of  the  lease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ehnble- 
ments.] 

2.  Landlord  and  tenant  ®=3t39(2)— Tenant  en- 
titled to  emblements  In  absoaeo  of  contrary 
stipulation. 

Emblements  may  be  the  subject  of  con- 
tract, but  in  the  absence  of  a  stipulation  in 
the  lease  contract  dealing  therewith,  the  ten- 
ant is  entitled  to  emblements. 

3.  Landlord  and  tenant  «=>  139(2)— Lease  with 
provision  for  surrender  on  notloo  of  sale 
did  not  deprive  tenants  of  riyht  to  emble- 
ments. 

A  lease  whereby  the  tenants  were  to  relin- 
quish possession  in  the  event  of  sale  on  re- 
payment by  the  lessor  of  the  unearned  ren- 
tals, having  no  explicit  reference  to  emble- 
ments, did  not  deprive  the  tenants  of  their 
right,  after  termination  of  their  right  of  gen- 
eral possession  on  giving  notice  of  sale,  to  re- 
enter, cultivate,  harvest,  and  remove  the  crops 
planted  by  them  during  the  tenancy. 

Error  to  (3ourt  of  Civil  Appeals  dt  Seventh 
Supreme  Judicial  District 

Suit  by  Mrs.  L.  W.  Jordan  against  W.  C. 
and  J.  R.  Dinwiddle.  From  Judgment  for 
defendants,  plaintiff  appealed  to  the  Court 
of  Civil  Appeals,  which  reversed,  and  render- 
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ed  judgment  In  favor  of  plaintiff  (206  S.  W. 
S62),  and  defendants  bring  error.  Judgment 
of  tbe  Conrt  of  dvil  Appeals  reversed,  and 
that  of  the  trial  conrt  affirmed. 
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Dennis  Zlmmermann,  of  Tulia,  and  Chas. 
L.  Black,  of  Austin,  for  idaintlffs  In  error. 

H.  C.  Randolph,  of  Plainvlew,  and  A.  L. 
Love  and  T.  H.  McGregor,  both  of  Austin, 
for  defendant  in  error. 

SPENCKR,  J.  Mrs.  L.  W.  Jordan,  acting 
for  herself  and  as  community  survivor  of 
herself  and  deceased  husband  and  others,  in- 
stituted this  suit  in  the  ordinary  form  of 
trespass  to  try  title  to  recover  of  plaintiffs 
In  error,  tLe  lands  described  in  the  petition, 
and  to  recover  the  value  of  certain  wheat 
grown  upon  lands  alleged  to  have  been  con- 
verted by  plaintiffs  in  error. 

The  controversy  grows  out  of  a  lease  con- 
tract covering  the  land  in  question,  entered 
Into  by  W.  C.  Dinwiddle,  as  lessee,  and  de- 
fendant In  error  and  others,  as  lessors,  on 
the  9th  day  of  May,  A.  D.  1913.  The  lease 
was  for  a  term  of  Ave  years,  but  conditioned 
to  be  terminated  by  the  following  provision: 

"Parties  of  the  first  part  reserve  the  right 
to  sell  same  or  part  at  any  time  duiing  tbe 
life  of  this  lease,  •  *  *  and,  in  the  event 
of  a  sale  of  any  part  of  said  property,  posses- 
sion shall  not  be  delivered  by  party  of  the  sec- 
ond part  until  after  delivery  of  sixty  days'  no- 
tice to  him  in  writing  of  such  sale,  provided 
that  the  improved  land  shall  be  the  last  sold, 
in  tjie  event  same  be  sold  in  parts  or  parcels." 

The  contract  contained  this  provision: 

"It  is  further  agreed  that,  in  the  event  the 
entire  above-described  property  is  sold,  includ- 
ing the  improved  land,  party  of  the  second  part 
■ball  have  until  the  next  succeeding  April  1 
after  delivery  to  him  of  notice  in  writing  of 
such  sale  to  surrender  possession;  that  is, 
from  the  day  of  snch  sale  of  all  of  said  prop- 
erty, or  of  tbe  improved  part  upon  which  there 
may  be  growing  any  crops,  party  of  second  part 
sh^  not  be  compelled  to  surrender  possessioo 
until  the  1st  day  of  April  next  succeeding  the 
delivery  to  him  of  notice  of  such  sale." 

The  agreed  statement  of  facts  upon  which 
the  case  was  tried  shows:  That  nothing  was 
said  by  either  party  relative  to  any  wheat 
crop  that  might  be  planted ;  that  during  the 
latter  part  of  1916 — ^prlor  to  the  time  the 
land  was  sold  to  one  Rawley,  and  before 
plaintiffs  in  error  received  notice  of  such 
sale — about  300  acres  of  the  land  was  plant- 
ed in  wheat ;  that  on  the  4th  day  of  Decem- 
ber, A.  D.  1916,  defendant  In  error  gave 
plaintiffs  in  error  written  notice  of  the  sale 
which  contained  a  request  or  notice  to  vacate 
by  April  1,  1917 ;  that  plaintiffs  In  error  de- 
livered possession  of  all  land  to  Rawley  on 
February  1,  1917,  except  the  acreage  planted 
In  wheat,  possessl<ni  of  the  latter  not  having 
been  surrendered  until  after  the  wheat  had 
been  harvested  and  marketed  early  in  July, 
1917;   that  plaintiffs  In  error  had  leased  all] 


of  said  lands,  except  tbe  wheat  lands,  from 
Rawley,  the  purchaser,  and  are  entitled  to 
have  continued  possession  thereof  according 
to  the  terms  of  said  lease;  and  that  defend- 
ants' in  error  are  entitled  to  have  Judgment 
for  the  possession  of  the  wheat  land  as 
against  plaintiffs  in  error. 

The  agreed  statement  recognized  that  tha 
only  Issue  in  the  case  is:  Who  is  entitled  to 
the  wheat  growing  upon  the  land  at  the  time 
It  was  sold  to  Rawley? 

The  judgment  of  tbe  trial  court  followed 
the  agreed  statement  as  to  the  possession  of 
the  land  and  resolved  the  controverted  issue 
In  plaintiffs  in  error's  favor.  Upon  appeal 
the  Court  of  CivU  Appeals  reversed  and  ren- 
dered the  judgment  in  favor  of  defendants  in 
error  for  the  value  of  the  wheat  less  thresh- 
ing and  harvesting  expenses  and  less  rent 
unearned  from  February  2,  1917,  to  May  9, 
1917.    205  S.  W.  862. 

[1]  The  doctrine  of  emblements  is  the  com- 
ni(Mi-law  right  of  tenant,  whose  lease  of  un- 
certain duration  has  been  terminated  with- 
out his  fault  and  without  previous  knowledge 
upon  his  part,  to  enter  upon  the  leased  prem- 
ises to  cultivate,  harvest,  and  remove  the 
crops  planted  by  him  before  the  termination 
of  the  lease.  Says  the  Supreme  Court  of 
Indiana: 

"In  order  to  entitle  one  claiming  to  be  a  ten- 
ant, or  his  legal  representative,  to  emblements, 
the  following  facts  must  appear:  (1)  The  ex- 
istence of  a  tenancy  of  uncertain  duration.  (^) 
A  termination  of  the  tenancy  by  the  act  ot 
God  or  by  the  act  of  the  lessor.  (3)  That  the 
crop  was  planted  by  the  tenant,  or  some  one 
claiming  under  him,  during  his  right  of  occu- 
pancy." Miller  v.  Wohlford  et  al.,  119  Ind. 
305,  21  N.  E.  894. 

[J]  These  three  things — ^a  tenancy  of  nn- 
certain  duration,  a  termination  of  this  ten- 
ancy by  the  act  of  the  lessor,  and  the  plant- 
ing of  the  crop  during  the  tenant's  right  of 
occupancy — are  present  in  the  instant  cascv 
and  combine  to  entttie  plaintiffs  In  error  to 
emblements  unless  this  right  is  defeated  by 
the  lease  agreement  of  the  parties.  That 
emblements  may  be  the  subject  of  contract 
cannot  be  doubted,  but,  In  the  absence  of  a 
stipulation  In  the  lease  c<mtract  dealing 
therewith,  the  tenant  is,  under  all  the  au- 
thorities, entiUed  to  emblements.  Comfort 
v.  Duncan,  1  MUes  (Pa.)  229;  Pfaim^r  v. 
Sturmer,  40  How.  Prac.  (N.  Y.)  401;  Har- 
wood  V.  Williams,  161  Mich.  368,  126  N.  W. 
475;  Tules  v.  Meddangh,  106  Mich.  398,  64 
N.  W.  329. 

[3]  The  honorable  Court  of  Civil  Appeals 
rested  its  decision  in  this  case  upon  tbe 
ground  that  under  the  terms  of  the  agree- 
ment the  tenant  was  to  relinquish  possession 
in  the  event  of  a  sale  upon  repayment  by 
the  lessor  of  the  unearned  rents,  and  that 
to  award  the  lessee  emblements  in  addition 
to  reimbursing  him  for  unearned  rents  would 
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be  an  nnfolr  constmctlon  of  the  contract,  the 
effect  of  which  would  be  to  make  a  new  con- 
tract between  the  parties.  This  construction 
of  the  contract  is,  we  think,  erroneous. 

The  clause  of  the  contract  above  quoted 
requiring  the  lessee  to  surrender  possession 
upon  the  giving  of  written  notice  has  no  ref- 
erence to  emblements.  A  discussion  as  to  the 
fairness  or  unfairness  of  this  provision  would 
be  foreign  to  the  questions  now  under  re- 
view, as  it  is  wholly  unrelated  to  it  The 
courts  are  not  concerned  with  the  wisdom 
or  unwisdom  of  agreements  between  parties. 
Because  the  provision  may  be  a  harsh  one 
does  not  warrant  the  courts  invoking  it,  un- 
der the  guise,  of  construing  the  contract,  to 
defeat  a  right  of  one  of  the  parties,  when 
such  provision  has  no  reference  to  such  right 

Under  the  terms  of  the  contract,  upon  the 
giving  of  the  notice,  plalntitts  in  eifor's 
rights  of  general  possession  terminated  on 
April  1,  1917,  and  they  were  thereafter  only 
entitled  to  re-enter  to  cultivate,  harvest,  and 
remove  the  crop.  The  right  of  re-entry  for 
these  purposes  is  not  Inconsistent  with  the 
surrender  of  possession  contemplated  by  the 
provision  quoted.  TMa  principle  is  clearly 
stated  by  the  Supreme  Court  of  Nebraska  in 
the  case  of  Edghlll  v.  Mankey,  79  Neb.  347, 
112  N.  W.  570, 11  U  B.  A.  (N.  S.)  688,  where- 
in that  court  said: 

"It  is  equally  clear  that,  if  the  sublessee  of 
a  life  tenant  plants  a  crop  before  the  death 
of  bis  landlord,  he  is  entitled,  under  the  doc- 
trine of  emblements,  to  reap  the  same.  To 
avail  himself  of  this  right  it  is  obvious  that 
the  sublessee  must  have  some  right  of  entry 
upon  the  land  itself;  and,  if  the  tenancy  is 
determined  by  death  soon  after  the  planting 
of  a  crop,  this  right  may  of  necessity  be  con- 
tinued for  some  months.  The  extent  of  this 
right  is  said  to  be  that  the  lessee  may  enter 
upon  the  land,  cultivate  the  crop,  if  a  growing 
one,  cut  and  harvest  it  when  lit  and,  if  in- 
terfered with  in  the  reasonable  exercise  of 
these  privileges  by  the  reversioner,  or  if  the 
.crop  be  injured  by  him,  he  may  have  an  action 
for  such  injury.  1  Waahb.  Real  Prop.  (5th 
Ed.)  p.  143,  t  105. 

"This  does  not  give  him  a  right  to  the  pos- 
session of  the  land,  but  merely  the  right  of  in- 
gress and  egress  for  the  purpose  above  men- 
tioned. For  all  other  purposes  the  owner  of 
the  reversion  has  the  right  to  the  exclusive 
possession,  Id;  Collins  v.  Crownover  (Tenn. 
Ch.  App.)  67  S.  W.  857.  It  follows  that  the 
right  of  emblements  does  not  extend  the  term 
of  the  sublessee  of  the  life  tenant  Upon  the 
death  of  his  landlord  be  has  no  longer  an  estate 
in  the  land,  and  is  not  entitled  to  the  possession 
of  the  same.  His  right  to  enter  for  the  par- 
ticular purposes  specified  is  not  inconsistent 
with  the  right  of  possession  of  the  reversioner." 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  of  the  district  court  be  af- 
firmed. 


PHILLIPS,  C.  X  The  judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  a;s 
the  judgment  of  the  Supreme  Court 


MUNQER  OIL  &   COTTON   CO.  v.  BECK' 

HAM.      (No.    213-3321.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

1.  Judgment  €=3 197— Dismissal  after  trial  call< 
ed  and  declaration  of  ready  Improper. 

Where  a  case  had  been  regularly  called  for 
trial,  and  both  parties  had  annoi^nced  them- 
selves ready,  and  certain  exceptions  filed  by 
defendant  had  been  sustained,  and  others  over- 
ruled in  part  and  sustained  in  part,  and  where 
plaintiff  did  not  take  a  nonsuit,  or  ask  that  the 
case  be  continued  or  postponed  or  placed  at 
the  end  of  the  docket,  but  refused  to  go  for- 
ward with  his  case,  the  only  proper  judgment 
the  court  could  enter  was  one  for  the  defend- 
ant under  Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
art  1944,  and  a  judgment  of  dismissal  would 
have  been  Improper. 

2.  Appeal  and  error  (&=>7I9(8)— Error  In  form 
of  Judgment  not  oorreoted  In  absence  of  as- 
signment of  error. 

Where  plaintiff  refused  to  go  forward  with 
his  proof  after  court  had  sustained  exceptions 
filed  by  defendant  and  had  overruled  others 
in  part  and  sustained  them  in  part,  action  of 
court  in  rendering  judgment  for  defendant  in» 
stead  Of  rendering  Judgment  of  dismissal,  even 
if  error,  could  not  be  corrected  by  the  Court  of 
Civil  Appeals,  in  the  absence  of  an  assignment 
of  error  complaining  of  the  form  of  the  judg- 
ment such  error  not  being  apparent  on  the  face 
of  the  record. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  J.  J.  Beckham  against  the  Mun- 
ger  Oil  &  Cotton  Company.  Judgment  for 
defendant  reformed  so  aa  to  be  one  of  dis- 
missal, and  as  reformed  affirmed  by  Court  of 
Civil  Appeals  (209  S.  W.  186),  and  plaintiff 
brings  error.  Judgment  of  Court  of  Civil 
Api)«als  reversed  and  that  of  district  court 
affirmed. 

C.  S.  Bradley,  of  Groesbeck,  A.  B.  Renn- 
olds,  of  Mexla,  and  Coke  &  Coke,  of  Dallas, 
for  plaintiff  In  error. 

W.  T.  Jackson,  of  Groesbeck,  and  O.  Ken- 
nedy, of  Mexla,  for  defendant  In  error. 

POWELL,  J.  This  Is  an  action  in  dam- 
ages instituted  in  the  district  court  of  Lime- 
stone county,  Tex.,  by  J.  J.  Beckham  against 
the  Munger  Oil  &  Cotton  Company,  based 
upon  the  alleged  breach  of  a  contract  en- 
tered Into  by  and  between  said  parties  on 
April  1,  1913.  Beckham  was  the  owner  of 
some  800  acres  of  farm  land,  nearly  all  of 
which  %vas  in  cultivation.    He  had  operated  « 
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a  sin  hinu^  on  said  plantation.  In  close 
proximity  was  situated  a  blacksmith  shop,  a 
store,  and  a  residence  for  the  storekeeper. 
His  gin  bnmed.  Bather  than  rebuild  him- 
self, be  made  a  contract  with  plaintiff  In  er- 
ror, nnder  which  the  latter  agreed  to  build  a 
gin  on  the  gin  tract  belonging  to  Beclcham. 
The  latter,  on  the  same  day,  executed  a  deed 
to  the  former,  conveying  several  acres  as  a 
ginslte,  and  accepting  $800  for  the  execuUon 
of  said  deed.  The  gin  was  ere^cted  and  op- 
erated for  two  years  by  the  Munger  Com- 
pany. Finding  its  further  operation  unprofit- 
able, the  gin  was  removed  from  Beckham's 
land  and  its  operatlcn  there  discontinued. 

Thereupon  Beckham  sued  the  Munger 
Company,  alleging  that,  under  his  contract 
with  the  latter,  the  latter  was  obligated  to 
continue  operating  said  gin  for  a  period  of 
15  years,  and  that  the  company  had  ceased 
operation  13  years  before  It  had  a  right  so  to 
do.  Of  said  13  years,  about  two  and  a  half 
years  had  already  passed  when  the  suit  was 
called  for  trial  in  September,  1917.  Beck- 
ham alleged  that  the  said  contract  of  April, 
1013,  eaprestly  provided  for  15  years'  oper^ 
otion  of  the  gin ;  that  if  he  was  mistaken  In 
that  contention,  it  was  the  Intention  of  the 
parties  that  the  contract  should  so  provide, 
and,  if  It  did  not  so  provide.  It  was  due  to  a 
mutual  mistake;  that  if  he  was  still  further 
mistaken  In  said  last  allegation,  then  the 
contract  certainly  provided  that  the  Munger 
Company  should  operate  the  said  gin  a  reci- 
Monable  time.  Attached  to  the  petition  was  a 
copy  of  said  contract,  wklch  speaks  for  it- 
8^.  « 

On  October  21,  1914,  Beckham  deeded  to 
the  Munger  Company  a  residence  lot  near  the 
gin  for  the  use  of  the  gin  manager. 

In  his  petition  Beckham  specifled  many 
elements  of  damage  which  be  had  sustained 
because  of  the  breach  of  said  contract.  They 
were: 

(1)  Loss  of  rental  on  blacksmith  shop  for 
thirteen  years  at  $50  per  year.  Beckham 
pleaded  that  his  inability  to  rent  said  shop 
was  due  to  the  removal  of  the  gin.  (2)  Xiosa 
of  value  of  waste  from  the  gin,  which  would 
have  fertUiaed  his  farm  and  been  worth  $50 
per  year  titereto  for  thirteen  years.  (3)  Loss 
of  an  opportunity  to  sell  200  cords  of  wood 
to  the  gin  each  year  at  an  annual  profit  of 
$100  for  thirteen  years.  (4)  Loss  of  rental 
on  store  and  residence  for  thirteen  years,  at 
$180  per  annnm.  (K)  Lobs  of  $10  per  acre 
te  valne  of  800  acres  of  land,  due  to  the  fact 
that  only  a  poor  class  of  tenants  could  be  ob- 
tained in  the  absence  of  a  gin.  (6)  Loss  due 
to  the  extra  expense  of  $1.50  per  bale  for 
carrying  his  average  annual  crop  of  300  bales 
of  cotton  to  the  next  nearest  gin.  He  asked 
for  $450  each  year  for  tliirteen  years.  (7)  De- 
fendant in  error  asked  for  cancellation  of  his 
deeds  conveying  to  the  Manger  Company  the 
gin  and  residence  sites. 

In  the  altematlTe,  Beckham  prayed  for 
damages  as  follows: 
228  S.W.-» 


(1)  $10,000  required  to  erect  a  gin  on  said 
site  himself.  (2)  $19,500,  representixvg  an  an- 
nual loss  of  $1,500  in  the  operation  of  said  gin 
for  thirteen  years,  after  he  had  it  erected  and 
in  operation.  (S)  $5,000  depreciation  daring 
said  period  of  time  in  the  value  of  said 
new  gin. 

The  plaintiff  in  error  answered  by  general 
and  special  demurrers  and  general  denial, 
together  with  certain  other  defensive  pleas. 
Among  the  latter  was  the  paragraph  setting 
up  the  reconveyance  of  the  residence  and  gin 
sites  to  Beckham,  and  a  willingness  of  the 
plaintiff  In  error  for  Beckham  to  build  his 
own  gin  on  said  premises  at  his  pleasure. 
Plaintiff  In  error  further  pleaded  that  If 
there  was  any  mutual  mistake  in  the  failure 
of  the  contract  to  provide  for  the  operation 
of  the  gin  for  15  years,  the  said  mistake 
could  not  be  corrected  for  the  reason  that  the 
pleading  which  first  set  up  said  contention 
was  filed  more  than  4  years  after  the  con- 
tract was  made.  There  was  no  prayer  for 
affirmative  relief  and  nothing  by  way  of 
cross-action. 

The  judgment  of  the  trial  court  shows 
that  the  case  was  regularly  reached  on  the 
docket  and  called  for  trial  on  September  12, 
1917,  when  came  the  plaintiff  by  bis  attor- 
neys and  announced  ready  for  trial,  as  did 
the  defendant,  through  its  attorneys.  There- 
upon the  court  took  up  for  consideration  the 
various  special  exceptions  In  defendant's  an- 
swer. The  defendant  had  directed  an  ex- 
ception to  each  element  of  damage  alleged 
by  plaintiff,  said  exceptions  in  the  main  be- 
ing based  upon  the  ground  that  said  dam- 
ages were  not  in  the  contemplation  of  the 
parties  to  the  contract  and  were  remote  and 
speculative.  The  court  sustained  them  all, 
except  the  following:  He  ruled  that  Beck- 
ham would  be  allowed  to  Introduce  proof  of 
losses,  if  any,  sustained,  with  reference  to 
three  items,  between  the  time  the  operation 
of  the  gin  was  discontinued  and  the  case  was 
called  for  trial.   The  three  items  were: 

Diminution  in  rental  value  of  the  black-  ■ 
smith  shop;    diminution  in  rental  value  of 
storehouse  and  residence;    increased  cost  of 
hauling  cotton  from  Beckham's  farm  to  the 
nearest  gin. 

The  effect  of  the  court's  ruling  upon  said 
exceptions  was  that  Beckham  was  not  entitled 
to  recover  anything  for  damages  that  might 
arise  after  the  trial,  and  for  none  that  had 
arisen  prior  to  the  trial,  except  with  ref- 
erence to  the  Items  Just  above  set  out.  Beck- 
ham's counsel  excepted  to  the  ruling  of  the 
court  on  these  exceptions,  and  then  announced 
that  he  would  not  offer  any  testimony.  The 
court  then  rendered  Judgment  for  the  defend- 
ant. The  defendant  In  error  excepted  to  the 
Judgment  of  the  court  as  a  whole,  and  gave 
notice  of  appeal  In  due  time  he  assigned 
several  errors,  filing  same  In  the  trial  court, 
and  urging  the  same  In  the  Court  of  Civil 
Appeals.    All  of  said  assignments  of  error  as- 
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Balled  the  action  of  the  trial  court  In  Its  rul- 
ings upon  the  exceptions.  Not  one  of  the  as- 
signments objected  to  the  form  of  the  Judg- 
ment entered  by  the  trial  court,  and  no  con- 
tention was  nrade  at  any  time,  or  anywhere, 
by  Beckham  that  the  trial  court  should  have 
dismissed  the  case  when  defendant  in  error 
refused  to  proceed,  and  not  render  judgment 
for  the  Munger  Company.  The  Court  of 
Civil  Appeals  reformed  the  Judgment  of  the 
trial  court,  setting  aside  the  Judgment  for 
plaintiff  in  error,  and  dismissed  the  case. 
Said  court  held  that  the  only  proper  Judg- 
ment, under  the  circumstances,  was  one  of 
dismissal,  and  that,  although  no  such  error 
bad  been  assigned,  the  court  Itself  would 
treat  it  as  an  error  apparent  of  record  and 
proceed  accordingly. 

The  Court  of  CIvU  Appeals  further  held 
that,  in  refusing  to  proceed  with  that  part  of 
the  case  left  open  by  the  trial  court,  Beckham 
had  abandoned  his  case  and  was  not  entitled 
to  an  appeal.  Therefore  the  court  refused  to 
consider  his  assignments  of  error  attacking 
the  action  of  the  trial  court  sustaining  va- 
rious exceptions  urged  by  the  Munger  Com- 
pany. The  opinion  of  the  Court  of  Civil 
Appeals  Is  published  In  209  S.  W.  186. 

Beckham  filed  a  motion  for  rehearing  in 
the  Court  of  Civil  Appeals,  as  did  the  Mun- 
ger Company.  Even  in  this  motion  Beckham 
still  did  not  complain  of  the  form  of  the  trial 
court's  Judgment.  The  Court  of  Civil  Ap- 
peals in  due  time  overruled  both  motions  for 
rehearing. 

The  plaintlft  In  error  filed  application  In 
the  Supreme  Court  for  writ  of  error  attack- 
ing the  action  of  the  Court  of  Civil  Appeals 
in  reforming  the  Judgment  of  the  trial  court 
and  dismissing  the  case.  The  defendant  in 
error  did  not  apply  to  the  Supreme  Court  for 
writ  of  error  attacking  the  failure  of  the 
Court  of  CivU  Appeals  to  consider  his  as- 
slgtunents  of  eiTor.  Nor  has  he  filed  any  ar- 
gument or  additional  brief  In  the  Supreme 
Court. 

We  think  the  Court  of  Civil  Appeals  erred 
in  holding  that,  under  the  circumstances  of 
this  case,  the  only  Judgment  the  trial  court 
could  have  properly  entered  was  one  of  dis- 
missal. On  the  contrary,  we  think  the  court 
entered  the  only  proper  Judgment  under  the 
circumstances.  We  are  not  unmindful  of 
several  decisions  of  the  appellate  courts  of 
Texas  which  seem  to  sustain  the  ruling  of 
the  Court  of  Civil  Appeals.  Before  proceed- 
ing to  discuss  the  reason  for  our  view  of  this 
matter,  a  brief  review  of  the  authorities  may 
be  helpful. 

Trial  courts  have  frequently  dismissed  cas- 
es for  want  of  prosecution  when  regularly 
called  On  the  docket  and  no  one  appeared  to 
prosecute  them.  This  practice  was  approved 
by  the  Suprenne  Court  In  the  case  of  Houston 
V.  Jennings,  12  Tex.  487.  In  that  case  nei- 
ther party  appeared,  and  an  order  of  dismiss- 
al was  the  only  proper  one.    The  writer  is 


not  so  sure  that  a  dismissal  for  want  of  pros- 
ecutlon  would  be  proper  when  the  case  is 
regularly  called  and  either  party  Is  present, 
demanding  a  trial.  In  fact,  In  spite  of  the 
authorities  apparently  holding  otherwise,  I 
seriously  doubt  it.  It  seems  to  me  that  all 
parties  to  a  suit  must  be  required  to  exercise 
diligence  and  watch  their  cases  and  attend 
upon  the  courts.  But  the  authority  above 
quoted  Is  not  In  pcdnt  in  the  case  at  bar,  for 
here  both  parties  were  present  and  had  an- 
nounced ready  for  trial. 

In  the  case  of  O'Neal  et  al.  v.  Wills  Point 
Bank,  64  Tex.  644,  the  Supreme  Court  held  a 
Judgment  of  dismissal  for  want  of  prose- 
cution proper.  But  In  that  case  It  does  not 
appear  that  the  parties  had  announced  ready 
for  trial  on  the  merits.  Nor  does  the  court 
there  say  that  a  Judgment  for  the  defendant 
would  have  been  Improper.  As  a  matter  of 
fact,  the  Judgment  of  the  lower  court  in  said 
cause  was  practically  as  effective  as  would 
have  been  a  straight  Judgment  for  the  de- 
fendant. In  dismissing  the  case  the  trial 
court  refused  the  injunction  prayed  for,  and 
rendered  Judgment  In  favor  of  the  bank  on 
the  injunction  bond  for  $380  and  costs.  Said 
Judgment  was  affirmed. 

In  the  case  of  Burger  v.  Young  et  al.,  78 
Tex.  656,  15  S.  W.  107,  the  Supreme  Court 
held  that  the  Judgment  should  have  been  one 
of  dismissal  rather  than  one  for  the  defend- 
ants. But  In  that  case  the  plaintiff  never 
did  announce  ready  for  trial.  In  fact,  he 
appeared  only  for  the  purpose  of  seeking  a 
continuance.  When  his  motion  was  over- 
ruled he  refu-sed  to  make  any  further  an- 
nouncement, read  his  pleadings,  or  offer  any 
evidence.  In  that  state  of  the  record  the 
Supreme  Court  very  properly  said  that  plain- 
tiff had  Just  as  effectually  abandoned  his 
case  as  if  he  had  failed  to  appear  at  all.  Nor 
does  It  appear  that  the  defendants  In  that 
case  were  present  demanding  a  trial. 

The  controlling  question  in  the  case  of 
Harris  v.  Schllnke,  tJS  Tex.  88,  65  S.  W.  172, 
had  to  do  with  the  necessity  for  service  of 
notices  upon  plaintiffs  of  a  cross-bill  filed  by 
the  defendant. 

[1]  Coming  back  to  the  case  at  bar,  let  as 
look  at  the  situation  which  confronted  the 
trial  court  The  case  had  been  regularly 
called  for  trial.  Both  parties  had  announced 
ready.  Certain  exceptions  filed  by  the  Mun- 
ger Company  had  been  sustained,  and  others 
overruled  in  part  and  sustained  in  part 
Beckham,  at  that  time,  could  have  taken  a 
nonsuit.  He  did  not  avail  himself  of  that 
statutory  privilege.  It  Is  well  settled  that 
the  court  could  not  take  the  nonsuit  for  him. 
See  Guest  v.  Guest  Dallam  Dig.  384.  As  he 
did  not  take  a  nonsuit,  we  think  article  1944 
of  Vernon's  Sayles'  Revised  Civil  Statutes  of 
Texas  controlled  the  court  Said  article  pro- 
vides: 

"Every  suit  shall  be  tried  when  It  is  called, 
unless  It  be  continued  or  postponed  to  a  future 
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day  of  the  term,  or.  be  placed  at  the  end  of  the 
docket  to  be  called  again  for  trial  in  its  reg- 
ular order." 

Beckham  did  not  withdraw  his  annonnce- 
ment  of  ready  for  trial  and  ask  for  a  con- 
tinuance or  postponement.  Pe  did  not  ask 
that  the  case  be  placed  at  the  end  of  the 
docket.  There  was  no  necessity  for  that  ac- 
tion by'  the  court  apparent  of  record.  There 
being  no  request  for  any  other  procedure 
from  any  of  the  parties,  it  seems  to  us,  un- 
der said  statute,  it  was  the  duty  of  the  court 
to  trjf  the  case,  "niat  being  true,  the  burden 
of  proof  was  upon  Beckham  to  establish  his 
case  by  a  preponderance  of  the  evidence. 
Having  failed  to  discharge  said  burden,  we 
snibmit  that  the  only  proper  Jndgihent  the 
court  could  enter  was  one  for  the  Munger 
Company.  Said  article  of  the  statute  does 
not  provide  for  dismissals,  unless  a  dismissal 
could  be  construed  to  be  a  trial.  Doubtless 
the  Legislature  thought  the  statute  authoriz- 
ing plaintiffs  to  take  nonsuits  was  sufficient 
in  that  connection.  The  courts  are  not  to  be 
trifled  with,  i  A  man  will  not  be  permitted  to 
act  as  Be(^ham  did  In  this  case  and  be  en- 
titled to  a  dismissal  of  his  case.  Defendants 
frequently  have  no  grounds  for  seeking  af- 
Qrmative  relief,  and,  even  though  they  file  no 
doas-actlon,  they  want  to  put  an  end  to 
suits.  Dismissals  do  not  bring  said  relief. 
We  think  they  are  certainly  entitled  to  such 
relief  when  plaintiff  is  present,  does  not  ask 
for  a  nonsuit,  and  announces  ready  for  trial. 

We  call  attention  now  to  a  few  authorities 
which  indicate  a  tendency  on  the  part  of 
the  Supreme  Court  to  sustain  our  views  as 
above  expressed. 

In  the  case  of  Hurt  v.  Horton,  12  Tex.  285, 
Chief  Justice  Hemphill  indicates  that  a  Judg- 
ment might  \>e  rendered  even  though  no  evi- 
dence be  introduced.    He  speaks  as  follows: 

"In  relation  to  the  second  aasignment,  it  does 
not  appear  that  there  was  any  attempt  to  in- 
troduce any  evidence  in  support  of  the  issues 
made  by  the  parties,  and  there  was  consequent- 
ly no  error  in  deciding  the  cause  upon  the  rec- 
ord alone." 

As  Indicating  the  necessity  for  action  by 
the  plainlifl  in  seeking  a  continuance  or  an 
opportunity  to  amend  his  pleadings  in  order 
to  avoid  rendition  of  an  adverse  judgment, 
we  quote  as  follows  from  the  Supreme  Court 
In  Hale  v.  McComas,  59  Tex.  484: 

"The  appellant  assigns  as  error  the  rul- 
ing and  judgment  of  the  court  in  dissolving  the 
injunction  and  dismissing  the  petition,  and  in 
rendering  final  judgment  for  defendants  Mc- 
Comas &  Co.  on  their  original  account  against 
plaintiff  and  his  sureties  on  the  injunction  bond, 
without  giving  the  plaintiff  an  opportunity  to 
be  heard  in  his  defense  against  said  account.' 

"The  first  of  these  propositions  is  dedaive 
of  the  latter;  for,  if  the  injunction  was  cor- 
rectly dissolved  for  want  of  equity  in  the  bill, 
the  proper  judgment  of  the  court  upon  that 
order  would  be  to  render  judgment  against  the 


plaitttitF  and  the  sureties  on  his  injunction 
bond  for  the  principal  sum  enjoined,  indudiag 
the  ten  per  cent,  damages,  unless  the  plaintiff 
soueht  to  amend  bis  petition  after  the  court 
held  the  petition  insufficient  under  said  order. 
But  here  it  does  not  appear  that  the  plaintiff 
asked  leave  to  amend  his  petition,  or  to  oth- 
erwise provide  for  supplying  the  want  of 
equity  in  bis  bill,  nor  to  delay  the  bearing  of 
the  cause,  in  order  that  he  might  be  enabled 
to  meet  the  objections  which  had  been  sustain- 
ed to  his  petition." 

The  judgment  of  the  trial  court  was  af- 
firmed. 

The  views  Just  expressed  In  Hale  v.  Mc- 
Comas, supra,  are  also  found  In  Baldridge  v. 
Cook,  27  Tex.  566. 

The  Court  of  Civil  Appeals  for  the  Third 
District  held  that  a  judgment  could  be  ren- 
dered against  a  party  on  certain  Issues,  even 
though  no  evidence  concerning  them  was  be- 
fore the  Jury;  that  is,  the  mere  failure, 
through  neglect  to  discharge  one's  burden  of 
proof,  does  not  necessarily  entitle  him  to 
a  dismissal  of  part  of  the  case.     , 

We  quote  from  Justice  Key  In  the  alwve 
case  as  follows: 

"Appellee  files  a  cross-assignment  complain- 
ing of  the  action  of  the  court  in  not  permitting 
it  to  take  a  nonsuit  as  to  the  issue  of  rents. 
Appellee  sued  for  the  land,  and  also  for  rents; 
and,  having  failed  to  make  the  necessary  proof 
to  recover  on  the  latter  issue,  its  counsel,  in 
making  the  closing  argument,  admitted  that  ap- 
pellee had  neglected  to  make  such  proof,  and 
asked  permission  to  take  a  nonsuit  as  to  this 
issue,  which  the  court  refused  to  grant,  and 
rendered  judgment  against  the  plaintiff  on  the 
issue  of  rents.  There  was  no  error  in  this  rul- 
ing. The  plaintiff  had  sued  for  the  rents  as 
well  as  the  land;  and  offering  no  excuse,  oth- 
er than  neglect,  for  failure  to  make  sufficient 
proof  on  that  issue,  it  was  not  entiUed  to  a 
nonsuit,  and  the  court  properly  rendered  judg- 
ment against  it  on  that  branch  of  the  case." 
By.  Co.  V.  Compress  Co.,  23  Tex.  CLv.  App. 
441,  56  S.  W.  367. 

The  Supreme  Court  denied  a  writ  of  error 
in  said  case. 

It  follows  from  what  has  been  said  that 
we  think  the  Court  of  Civil  Appeals  erred  in 
holding  that  the  only  proper  judgment  the 
trial  court  could  enter  was  one  of  dismissal. 
In  our  judgment,  the  trial  court  entered  the 
proper  decree. 

[2]  However,  even  if  the  Court  of  Civil 
Appeals  correctly  held  that  the  judgment  of 
the  District  Court  should  have  been  one  of 
dismissal,  we  still  think  the  former  court 
erred  in  reforming  the  judgment  of  the  trial 
court  and  dismissing  the  case,  for  the  reason 
that  no  one  requested  any  such  relief.  No 
assignment  of  error  was  ever  filed  anywhere 
complaining  of  the  form  of  the  trial  court's 
judgment.  The  Court  of  Civil  Appeals  says 
this  error  of  the  trial  court  was  one  apparent 
on  the  face  of  the  record,  and  could  therefore 
be  considered  by  said  court  of  its  own  mo- 
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Uon.  Said  court  does  not  dte  any  authori- 
ties sustaining  its  position.  We  have  found 
one  Cdurt  of  Cl\'il  Appeals  case  which  does 
so.  We  refer  to  the  case  of  Drummond  v. 
Lewis,  157  S.  W.  206.  In  that  case  the  Court 
of  Civil  Appeals  at  San  Antonio,  in  the  ab- 
sence of  any  assignment  of  error  relating 
thereto,  reformed  a  Judgment  for  defendant 
and  made  it  one  of  dismissal.  That  case  did 
not  reach  the  Supreme  Court.  It  is  not  ex- 
actly analogous  to  the  case  at  bar,  for  the 
plaintifC  in  said  case  did  not  appear  in  per^ 
son  or  by  attorney  when  the  case  was  tried. 
But,  even  if  said  authority  is  in  point,  we 
think  the  doctrine  there  announced  is  un- 
sound. 

We  do  not  tliink  an  «rror  of  this  kind  is 
one  apparent  on  the  face  of  the  record,  and 
which  should  be  corrected  without  an  assign- 
ment of  error  urging  the  same.  There  are 
two  decisions  by  the  Supreme  Court  which 
are,  at  least,  persuasive  in  supporting  our 
views.  We  first  call  attention  to  the  case  of 
Brown  v.  Pfouts,  53  Tex.  221.  In  this  case 
the  trial  court  permitted  a  voluntary  nonsuit, 
although  defendant  had  a  plea  in  reconven- 
tion pending.  The  Supreme  Court  held  that 
such  a  Judgment  could  not  properly  be  en- 
tered. But  the  Judgment  was  affirmed  be- 
cause no  objection  was  urged  to  the  nonsuit 
at  the  time  it  was  taken.  In  other  words, 
the  defendant  had  waived  bis  right  to  object 
to  an  improper  Judgment 

Again,  we  refer  to  the  case  of  Browning  t. 
Pumphrey,  81  Tex.  163,  16  S.  W.  870.  In 
tliat  case  Chief  Justice  Stayton  says: 

"When  the  action  brought  on  March  24,  1887, 
was  called  for  trial,  plaintiffs  therein  did  not 
appear,  either  in  person  or  by  attorney,  and 
the  defendants  having  alleged  title  in  them- 
selves, and  that  the  daim  of  plaintiffs  was  a 
cloud  upon  it,  and  asked  that  this  be  removed, 
the  court  heard  the  case  upon  its  merits,  and 
rendered  a  judgment  in  favor  of  defendants  in 
accordance  with  their  prayer,  after  which  the 
plaintiffs  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  from  that  Judgment  no  ap- 
peal was  prosecuted. 

"The  answer  in  that  case  did  not  seek  any 
relief  that  would  not  have  been  as  fully  secur- 
ed by  a  Judgment  in  favor  of  the  defendants  as 
by  a  judgment  removing  cloud  from  their  title ; 
and  proper  practice  on  the  failure  of  plaintiffs 
to  be  present  and  prosecute  their  action  would 
have  required  that  the  cause  should  be  dis- 
missed without  any  further  action.  But  we 
are  not  prepared  to  hold  that  the  court  had 
not  Jnrisdiction  to  try  the  cause  on  ite  merits, 
and  to  render  the  judgment  entered,  even  in 
the  absence  of  plaintiffs  and  their  attorneys, 
and,  if  the  action  of  the  court  in  this  respect 
was  not  proper,  plaintiffs  might  have  had  re- 
lief by  appeal." 

In  the  case  last  cited  the  improper  Judg- 
ment could  not  be  reformed,  because  there 
was  no  appeaL   In  the  case  at  bar  there  was 


an  appeal,  but,  so  far  aa  .the  form  of  the 
Judgment  was  concerned,  there  really  was  no 
appeal.  The  fact  is  that  the  trial  court  had 
Jurisdiction  of  the  parties  and  the  subject- 
matter  in  the  case  at  bar.  The  Judgment  en- 
tered was  certainly  not  sudi  a  one  as  could 
not  be  agreed  to  by  the  parties.  That  the 
form  of  the  Judgment  was  satisfactory  to 
Beckham  is  shown  conclusively  by  his  fail- 
ure, from  beginning  to  end,  to  ever  offer  any 
objection  to  it 

Defendant  in  error  had  the  right  and  the 
power  to  admit  in  open  court  that  he  had  no 
cause  of  action  upon  the  pleadings  as  they 
stood  after  the  ruling  of  the  trial  court  upon 
the  special  exceptions.  The  trial  court  evi- 
dently put  that  construction  upon  his  action 
and  rendered  Judgment  accordingly.  Beck- 
ham's counsel  stood  by  and  took  no  exception 
to  this  action  unless  a  general  exception  to 
the  Judgment  may  be  so  Interpreted.  Under 
these  circumstances,  the  court's  action,  in 
our  opinion, 'was  not  error  of -law  apparent 
upon  the  face  of  the  record;  but  if  error  at 
all,  was  one  which  went  to  the  form  of  the 
Judgment  rendered,  and  not  to  the  funda- 
mental power  of  the  court  to  act  as  it  did  in 
the  premises.  Being  an  error  of  such  char- 
acter, the  Court  of  Civil  Appeals  was  without 
Jurisdiction  to  pass  upon  it,  unless  urged  as 
reqxiired  by  law. 

It  follows  that,  OS  before  stated,  we  think 
the  Court  of  Civil  Api)eal8  should  have 
affirmed  the  Judgment  of  the  district  court 
even  though  the  latter  was  not  a  so-called 
proper  Judgment,  because  no  error  in  connec- 
tion therewith  has  been  assigned. 

The  Court  of  Civil  Appeals  held  that  by 
pursuing  the  course  he  did  upon  the  trial, 
Beckham  forfeited  his  right  to  appeal,  and 
refused  to  consider  his  assignments  of  error 
directed  to  the  action  of  the  trial  court  in 
sustaining  various  exceptions.  We  do  not 
consider  this  question  properly  before  us. 
It  is  not  raised  in  the  petition  for  writ  of 
error  filed  by  plaintiff  In  error,  and  the  de- 
fendant in  error  did  not  pursue  his  remedy 
and  apply  for  a  writ,  when  his  motion  for  re- 
hearing was  overruled  by  the  Court  of  Civil 
Appeals.  We  do  not  pass  upon  said  ruUng 
of  the  latter  court  refusing  to  consliJer  Beck- 
ham's assignments  of  error.  We  may  say, 
however,  in  passing,  that  we  have  read  the 
record  carefully,  and,  if  said  assignments 
were  considered,  the  action  of  the  trial  court 
on  the  exceptions  would  probably  be  sus- 
tained. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  that 
of  the  district  court  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 
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TISDALE  V.  PANHANDLE  4  S.  F.  BT.  00.  133 

(tSS  8.W.) 

Error  to  Ooart  of  CHtH  Appeal*  of  Ser- 
entli  Supreme  Jndldal  District. 


RY. 


(Commissioii  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

1.  RallriMda  «=>307(7)— Flagman  r«qalr«d  at 
uousually  dangaraus  crossings. 

Railway  companies  should  maintain  a  flag- 
man in  towns  and  cities  at  crossings  which  are 
nnusualljr  dangerous  or  attended  with  more 
than  ordinary  hazard,  though  there  is  no  city 
ordinance  or  statute  requiring  it. 

2.  Trial  «=9l42— If  facts  admit  of  bat  on*  eon- 
clusloR,  thty  raise  a  question  of  law  for  the 
court. 

If  a  state  of  facts  be  such  that  all  reason- 
able minds  would  draw  the  same  conclusion,  it 
presents  a  question  of  law  for  the  court  rather 
than  a  qnestion  of  fact  for  the  jary. 

5.  Railroads  «=>350 (5)— Negligence  In  not 
maintaining  flagman  held  question  for  Jury. 

In  an  action  for  the  death  of  the  driver  of 
a  vehicle  struck  by  a  work  train  backing  across 
the  main  basiness  street  of  a  town  of  1,600 
people,  evidence  that  the  crossing  was  un- 
usually dangerous  by  reason  of  obstructions 
hindering  the  view  and  hearing  held  sufficient 
to  justify  submission  of  the  issue  of  defend- 
ant's negligence  in  not  maintaining  a  flagman 
at  the  time  of  the  accident,  though  there 
was  no  ordinance  or  statute  requiring  a  flag- 
man. 

4.  Railroads  «=3307(4)— Duty  to  maintain  flag- 
nan   not   dependent  on   population,  but  on 
danger. 
The  proper  test  for  determining  the  ques- 
tion of  a  railroad  company's  negligence  in  not 
maintaining  a  flagman  at  a  crossing  is  not  the 
population  of  the  town  or  city,  but  whether 
the  crossing  is  unusually   dangerous  and  at- 
tended with  more  than  ordinary  hazard. 

6.  Appeal  and  error  «s>030(4)— Where  one  of 
three  Issues  of  negiigenoe  Is  held  erroneous, 
a  general  verdlot  cannot  stand. 

A  contention  that  a  verdict  against  defend- 
ant railroad  for  injuries  at  a  crossing  should 
not  have  been  reversed  on  appeal  on  a  finding 
that  one  issue  of  negligence  was  wrongfully 
submitted  to  the  jury,  because  the  verdict  was 
general  and  there  were  three  issues  of  negii-' 
gence  submitted,  is  not  well  taken,  since  the 
Court  of  Civil  Appeals  could  not  know  on  whi<A 
issue  the  verdict  was  iwsed. 

6.  Appeal  and.  error  «=»!  1 14— Supreme  Court 

cannot   set  aside   reversing   and   remanding 

judgment  of   Court   of  Appeals   and   affirm 

Judgment  of  district  court. 

Where  the  Court  of  Civil  Appeals  reversed 

and  remanded  a  cause  on  the  ground  that  an 

issue  of  negligence  was  erroneously  submitted, 

and  the  Supreme  Court  found  that  such  issue 

was  properly  submitted,  held,  that  the  Supreme 

Court  could  not  set  aside  the  judgment  of  the 

Court  of  Appeals  and  affirm  that  of  the  district 

court,   but   must  affirm   the   judgment  of  the 

Court  of  Appeals  and  remand  the  cause   for 

further  proceedings  In  accordance  with  opinion 

of  Supreme  Court. 


Action  by  Mrs.  Martha  A.  Tisdale  and  an- 
other, on  belialf  of  themselves  and  others, 
against  the  Panhandle  &  Sante  W6  Hallway 
Company.  Judgment  fpr  plaintiffs  was  re- 
versed by  the  Court  of  .Civil  Appeals  (190  S. 
W.  347),  and  the  plaintiffs  bring  error. 
Judgment  of  the  Ck>urt  of  CUvil  Appeals  af- 
firmed, and  cause  remanded  to  tbe  district 
court  for  further  proceedings. 

Kimbrough,  Underwood  &  Jackson,  of 
Amarlllo,  and  Chas.  O.  Cook,  of  Pampa,  for 
plaintiffs  in  error. 

Terry,  Cavin  &  Mills,  of  Galveston,  and 
Hoover  ft  Dial  and  H.  E}.  Hoover,  all  of 
Canadian,  for  defendant  In  error. 

POWELL,  J.  This  is  an  action  In  dam- 
ages, instituted  in  the  district  court  of  Gray 
county,  Tex.,  by  Martha  A.  Tlsdale  and  May 
Bell  Tlsdale,  for  themselves  and  others, 
against  the  Panhandle  &  Santa  T6  Railway 
Company,  for  the  alleged  negligent  killing  of 
C.  R.  T^idale  by  said  railway  company  on  a 
public  crossing  near  tbe  depot  in  the  town 
of  Pampa  on  the  15th  day  of  June,  1915. 
Plaintifls  alleged  three  grounds  of  negli- 
gence on  the  part  of  said  railway  company 
In  the  killing  of  the  said  C.  R.  Tlsdale  as 
follows:  (1)  Failure  to  keep  a  watchman 
at  the  crossing;  (2)  pushing  the  train  over 
the  crossing  without  having  any  one  station- 
ed on  the  east  (rear)  end  of  the  caboose 
while  said  train  was  being  backed  over  the 
crossing;  (3)  pushing  the  train  rapidly  and 
hurriedly  from  a  point  a  short  distance  from 
said  crossing  over  tbe  same,  without  blowing 
the  whistle  or  rin^ng  tbe  bell. 

Defendant  answered  by  general  and  spe- 
cial exceptions,  general  denial,  and  pleas  of 
contributory  negligence  and  assumed  risk. 

A  trial  was  had  before  a  Jury,  which,  In 
response  to  a  general  charge  of  the  court, 
returned  a  verdict  In  favor  of  Mrs.  Martha 
A.  Tlsdale  for  |5,000  and  May  Bell  Tlsdale 
for  $1,5(X).  Judgment  was  entered  accord- 
ingly. 

Defendant  in  error  pe^fect^d  Its  appeal 
from  said  Judgment,  and  presented  various 
assignments  of  error  In  tbe  Court  of  Civil 
Appeals.  Said  court  overruled  ail  of  the 
assignments  of  error,  except  those  which  at- 
tacked the  action  of  the  trial  court  in  sub- 
mitting to  the  Jury  the  issue  of  negligence 
on  the  part  of  defendant  in  failing  to  have  a 
flagman  or  watchman  at  the  public  crossing 
where  this  accident  occurred.  The  defend- 
ant In  error  contended  that,  as  a  matter  of 
law,  there  was  not  suflAdent  evidence  to 
warrant  the  court  in  submitting  this  Issue 
to  the  Jury,  and  this  contention  became  the 
btisis  of  two  assignments  of  error,  which  tbe 
Court   of  Civil  Appeals   sustained,   and   re- 
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Tersed  the  Judgment  of  the  trial  court,  and 
remanded  the  cause.    See  109  S.  W.  347. 

[1]  The  sole  question  for  determination  in 
this  connection  by  this  court  Is  whetlier  or 
not  the  trial  court  erred  in  submitting  the 
aforesaid  issue  to  the  Jury.  There  was  no 
objection  to  the  form  of  the  charge  used  lly 
the  trial  court  in  doing  so.  It  was  in  the 
usual  form,  the  court  asking  the  Jury  to  de- 
termine whether  or  not  an  ordinarily  pru- 
dent person,  under  the  same  or  similar  cir- 
cumstances, would  hare  provided  a  flagman 
at  said  crossing. 

Were  the  facts  in  this  case  sufficient  to 
raise  said  Issue  and  require  Its  submission 
to  the  jury?  The  relevant  facts,  as  found 
by  the  Court  of  Civil  Appeals,  are: 

"It  appears  that  prior  to  the  accident  Tisdale, 
accompanied  by  R.  P.  Porter,  In  the  former's 
huggy,  was  driving  south  on  a  main  street  of 
the  town  of  Pampa,  with  the  intention  of  cross- 
ing appellant's  line  of  railway.  It  appears  that 
there  was  north  of  the  main  line  what  is  known 
■s  the  house  track,  which  left  the  main  Une 
several  hundred  feet  west  of  the  place  of  the 
accident,  and  ended  at  the  west  line  of  the 
street  along  which  Tisdale  and  Porter  were 
traveling;  that  there  was  one  car  loaded  with 
ice,  and  possibly  others,  standing  on  the  house 
track.  This  track  was  about  30  feet  north  of 
the  main  trade.  It  is  clear  that  after  passing 
south  beyond  the  car  standing  on  the  end  of 
the  house  track  the  view  of  the  main  track 
toward  the  west  was  further  obstructed  by  a 
temporary  depot,  sitaated  on  the  north  side 
of  the  main  track.  This  depot  was  a  box  car, 
without  the  wheels,  resting  upon  supports  near 
the  main  track.  Besides  the  house  track, 
northwest  of  the  temporary  passenger  depot, 
at  a  distance  not  shown  by  the  testimony,  was 
another  old  box  car,  which  was  nsed  as  a 
freight  depot.  If  the  map  attached  to  the 
statement  of  facts  correctly  shows  the  location 
of  the  ice  car  and  the  two  old  box  cars  used 
for  passenger  and  freight  depots  respectively, 
appellant's  insistence  that  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
cannot  be  sustained.  It  appears  from  the  evi- 
dence that  the  train  which  caused  the  death 
of  Tisdale  was  a  work  train;  that  it  came  badc- 
Ing  into  Pampa  from  some  point  west  of  the 
town,  and  had  palled  in  on  what  is  known  as, 
the  passing  tradi:,  some  six  feet  south  of  the' 
main  line,  in  order  that  a  through  freight  train 
which  had  already  whistled  for  the  station 
might  have  the  right  of  way  over  the  main 
track." 

Again: 

"The  court,  in  a  general  charge,  submitted 
to  the  jury  the  issue  as  to  whether  or  not  the 
appellant  was  negligent  in  failing  to  keep  a 
watchman  at  the.  crossing  where  the  accident 
occurred.  The  evidence  upon  this  issue  was 
uncontroverted  to  the  effect  that  no  watchman 
or  flagman  was  kept  there.  Several  witnesses 
testified  to  facts  bearing  upon  this  issue,  show- 
ing that  Pampa  was  a  town  of  from  500  to 
1,500  people,  that  the  crossing  was  frequent- 
ly used  by  the  public,  and  that  there  was  con- 
siderable traffic  over  it  during  the  season  of 
the  year  in  which  the  acddent  occurred.     It 


was  shown  that  there  were  no  factories  or 
anything  else  that  woold  make  an  unusual 
noise  in  the  neighborhood  of  the  crossing,  and 
nothing  that  would  keep  a  person  from  hearing 
the  movement  of  freight  trains.  One  witness 
testified  that  he  had  lived  at  Pampa  a  great 
many  years,  and  that  the  prindpal  noise  to  be 
heard  in  the  town  was  the  movement  of  trains." 

Again,  in  the  opinion  on  rehearing: 

"We  find  that  the  street  upon  which  the 
acddent  occurred  was  the  main  crossing  of  the 
railroad  in  the  town  of  Pampa;  that  it  was 
the  main  business  street;  that  as  shown  by 
the  map  in  evidence  the  accident  occurred  210 
feet  east  of  Hobart's  office  on  the  main  street; 
that  after  leaving  Hobart's  office,  going  toward 
the  main  track,  there  was  no  obstruction  until 
Tisdale  reached  the  point  in  the  street  where 
the  house  track  ended:  that  there  were,  sev- 
eral cars  on  the  house  track,  extending  from  the 
line  of  the  street  west;  that,  as  shown  by  the 
map,  it  was  50  feet  from  the  house  track  to 
the  main  line  where  the  acddent  occurred. 
Between  the  house  track  and  the  main  line 
there  was  located  a  box  car,  about  60  feet 
west  of  the  street;  this  box  car  was  on  the 
ground  by  the  side  of  the  main  track,  and  was 
used  as  a  temporary  depot;  further  west,  60 
feet,  and  near  the  house  track,  was  another 
old  box  car  used  for  a  freight  depot;  600  feet 
west  of  the  street,  and  located  between  the 
house  track  and  the  main  track,  was  a  well- 
house  and  pnmphouse;  that  the  crossing  was 
used  by  the  town  people  and  by  the  rural  pop- 
ulation living  15  or  20  miles  southward  and 
eastward  from  the  crossing;  that  such  farming 
population  averaged  about  one  family  to  each 
section  of  land;  that  at  the  time  of  the  acd- 
dent the  wheat  harvest  was  on,  when  travel 
was  most  active  over  the  crossing;  that  there 
was  a  considerable  transient  population  in  the 
town  at  that  time;  that  several  buildings  were 
in  progress  in  the  town,  amongst  them  a  new 
depot  for  the  appellant;  that  at  the  time  of  the 
acddent  work  on  the  depot  had  been  stopped. 
Appell^t's  employees  operating  the  train 
knew  that  the  crossing  was  an  important  one, 
and  that  at  times  there  was  heavy  traffic  over 
it." 

It  Is  admitted  that  at  the  time  of  this  ac- 
cident there  was  no  statute  or  city  ordinance 
requiring  defendant  in  error  to  maintain  a 
flagman  at  this  crossing. 

The  rule  of  law  applicable  to  the  deter- 
mination of  the  issue  now  before  this  court 
has  been  well  stated,  as  follows: 

"In  order  to  raise  the  issue  whether  the 
railway  V^ompany  is  guilty  of  negligence  in  fail- 
ing to  station  a  watchman  at  a  public  crossing, 
it  is  not  necessary  to  show  that  persons  about 
to  use  the  crossing  are  prevented  from  discov- 
ering the  approach  of  trains  by  permanent  ob- 
structions, as  appellant  seems  to  contend.  If 
the  location  of  the  crossing  and  the  conditions 
surrounding  it,  together  with  the  switching  of 
cars  and  the  operation  of  its  trains  by  the 
company,  rendered  the  same  unusually  hazard- 
ous, then  it  was  a  question  of  fact  for  the  de- 
termination of  the  jury  whether  the  company 
in  the  exercise  of  reasonable  care  should  have 
stationed  a  watchman  at  the  crossing."     M., 
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K.  &  T.  Ry.  Co.  V.  Hurdle,  142  8.  W.  992 
(writ  of  error  denied  by  tlie  Supreme  Court). 

The  opinion  above  quoted  was  jnstifled  by 
a  former  (pinion  of  the  Supreme  Oourt  of 
Texas,  in  whicb  Judge  Brown  used  tbe  fol- 
lowing language: 

"The  court  charged  the  Jury,  in  effect,  that 
if  a  person  of  ordinary  prudence  would,  under 
all  the  circnmstanceB,  have  kept  a  flagman  or 
watchman  at  the  crossing  where  the  plaintiff 
was  injured,  then  the  failure  on  the  part  of 
the  railroad  company  to  keep  such  flagman  or 
watchman  was  negligence.  It  is  objected  to 
this  charge  that  tbe  law  does  not  require  a 
railroad  company  to  keep  a  watchman  or  flag- 
man at  crossings  on  public  highways,  and  tliat, 
if  the  train  itself  is  properly  managed,  there 
can  be  no  liability  on  the  part  of  the  railroad 
company;  that  it  is  not  required  to  provide  a 
person  to  notify  travelers  upon  the  public 
highway  of  the  approach  of  its  trains.  There 
is  a  conflict  of  authority  upon  this  question, 
bttt  the  weight  of  authority  and  sound  reason- 
ing sustains  the  charge  given  by  the  court." 
M.,  K.  &  T.  Ry.  Co.  v,  Magee,  92  Tex.  eift 
50  S.  W.  1013. 

Judge  Brown,  In  tbe  (pinion  Just  above 
quoted,  cited  a  decision  of  the  United  States 
Supreme  Court  in  support  of  his  position. 
Said  latter  court.  In  the  case  referred  to  by 
Judge  Brown,  in  a  very  learned  opinion  by 
Justice  Lamar,  spoke  as  follows: 

"As  a  general  rule,  it  may  be  said  that 
whether  ordinary  care  or  reasonable  prudence 
requires  a  railroad  company  to  keep  a  flagman 
stationed  at  a  crossing  that  is  especially  dan- 
gerous is  a  question  of  fact  for  a  jury  to  de- 
termine, under  all  the  circumstances  of  the 
case,  and  that  the  omission  to  station  a  flag- 
man at  a  dangerous  crossing  may  be  taken  into 
account  as  evidence  of  negligence,  although  in 
some  cases  it  has  been  held  that  it  is  a  ques- 
tion of  law  for  the  court  It  seems,  however, 
that  before  a  jury  will  be  warranted  in  say- 
ing, in  the  absence  of  any  statutory  direction 
to  that  effect,  that  a  railroad  company  should 
keep  a  flagman  or  gates  at  a  crossing,  it  must 
be  first  shown  that  such  crossing  is  more  than 
ordinarily  hazardous;  as,  for  instance,  that  It 
is  in  a  tliickly  populated  portion  of  a  town 
or  city;  or  that  the  view  of  the  track  is  ob- 
structed either  by  the  company  itself  or  by 
other  objects  proper  in  themselves;  or  tliat 
the  crossing  is  a  much-traveled  one,  and  the 
noise  of  approaching  trains  is  rendered  indis- 
tinct and  the  ordinary  signals  difficult  to  l>e 
beard  by  reason  of  bustle  and  confusion  ind- 
dent  to  railway  or  other  business,  or  by  reason 
of  some  such  like  cause;  and  that  a  jury  would 
not  be  warranted  in  saying  that  a  railroad 
company  should  maintain  those  extra  precau- 
tions at  ordinary  crossings  in  the  country." 
Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct  679,  36  L.  Bd.  486. 

Judge  Lamar  in  this  optnicm  ai^roved  the 
followinf  charge  by  the  trial  court: 

"So  if  you  And  that  because  of  the  special 
circumstances  existing  in  this  case,  such  as 
that  tills  was  a  crossing  in  the  city  much  used 
and  necessarily  frequently  presenting  a  point 


of  danger,  where  several  tracks  ran  side  by 
side,  and  there  is  consequent  noise  and  confu- 
sion and  increased  danger,  that  owing  to  the 
near  situation  of  houses,  barns,  fences,  trees, 
bushes,  or  other  natural  obstructionB  wliich 
afforded  less  than  ordinary  opportunity  for  ob- 
servation of  an  approaching'  train,  and  other 
like  circumstances  of  a  special  nature,  it  was 
reasonable  that  the  railroad  should  provide 
special  safeguards  to  persons  using  the  cross- 
ing in  a  prudent  and  cautious  manner,  the  law 
authorizes  you  to  infer  negligence  on  its  part 
for  any  failure  to  adopt  such  safeguards  as 
would  have  given  warning,"  etc. 

In  this  same  case  Judge  Lamar  speaks 
again  as  follows: 

"In  a  crossing  within  a  city,  or  where  the 
travel  is  great,  reasonable  care  would  require 
a  flagman  constantly  at  the  crossing,  or  gates 
or  bars,  so  as  to  prevent  injury;  Irat  such 
care  would  not  be  required  at  a  crossing  in  the 
country,  where  but  few  persons  passed  each 
day.  The  usual  signal,  such  as  ringing  the  bell 
and  blowing  the  whistle,  would  be  sufficient." 

Tbe  authorities  above  dted  abundantly 
sustain  the  proposition)  that  railway  com- 
panies owe  the  public  the  duty  of  maintain- 
ing a  flagman  in  towns  and  cities  at  all 
crossings  whicb  are  unusually  dangerous  or 
attended  with  more  than  ordinary  hazard. 
It  will  not  l)e  contended,  of  course,  that  they 
owe  the  public  this  dut^  at  ordinary  cross- 
ings in  tbe  country,  where  there  could  be  no 
unusual  danger  or  extraordinary  hazard.  In 
cases  ot  that  kind,  as  stated  by  Justtoe 
Lamar  in  the  Ives  Case,  supra,  the  law 
Would  Impose  no  such  duty  upon  railway 
companies.  Whether  or  not  any  given  state 
of  facts  describing  the  surroundings  of  any 
particular  crossing  are  sucti  as  to  mark  such 
crossing  as  one  attended  with  unusual  dan- 
ger or  extraordinar}'  hazard  is  a  questlMi 
soldy  for  tbe  determination  of  the  jury,  un- 
less only  one  conclusion  could  be  drawn 
therefrom  by  all  reasonable  minds. 

[2]  It  is  elementary,  of  course,  that  where 
all  reasonable  minds  would  draw  the  same 
conclusion  from  a  given  state  of  facts,  the 
effect  of  such  a  state  of  facts  would  become 
a  question  of  law  for  the  court,  rather  than 
a  question  of  fact  for  the  Jury.  The  author- 
itlea  cited  in  Michie's  Digest  at  Texas  Civil 
Cases,  vol.  14,  p.  688,  fully  sustain  this  fun- 
damental proposition.  Therefore,  if  tbe 
facts  in  this  case  might  lead  to  dlfferoit  c<xi- 
cluslons  by  reasonable  minds  as  to  whether 
or  not  tbe  crossing  in  question  was  attended 
with  unusual  danger  or  extraordinary  bas- 
ard,  then  it  became  the  duty  of  the  trial 
court  to  submit  to  the  Jury  the  issue  of  neg- 
ligence in  the  failure  to  have  a  watchman  at 
said  crossing. 

[3]  We  think  the  facts  were  such  that  rea- 
s(>nable  minds  might  easily  draw  different 
ccmclusions  therefrom,  and  were  amply  suf- 
ficient to  warrant  the  submission  of  this 
charge  to  tlie  Juiy.    The  issue  was  clearly 
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raised  by  tbe  evidence.  In  fact,  by  way  of 
parenthesis^  we  will  say  that  the  record  con- 
tains evidence  that  the  division  superintend- 
ent and  trainmaster  of  defendant  In  error 
bad  already  decided,  before  this  accident, 
that  this  crossing  was  attoided  with  unusu- 
al danger,  and  that  the  situation  would  at 
least  demand  tbe  installation  of  bell  alarms 
or  signals  whldi  would  warn  people  desiring 
to  pass  over  said  crossing  of  the  ai^roach 
of  trains. 

A  brief  analysis  of  tbe  facts  as  fonnd  by 
the  Court  of  Civil  Appeals  shows  the  follow- 
ing: The  town  of  Pampa  had  a  population 
estimated  at  between  800  and  1,600  residents; 
that  the  town  was  filled  with  transients  at 
the  time  of  this  accident,  by  reason  of  tbe 
fact  that  It  was  the  harvest  season  in  tliat 
territory,  and  by  reason  of  the  further  fact 
that  many  improvements  were  going  on  and 
new  buildings  were  being  erected;  that  the 
main  line  of  defendant  in  error  ran  east  and 
west  through  said  town;  that  Cuyler  street, 
which  crtossed  the  defendant  in  error's 
tracks,  was  the  main  business  street  of  the 
town;  that  It  crossed  said  tracks,  running 
north  and  south,  and  Just  east  of  a  tempora- 
ry depot;  that  practically  all  of  the  traffic 
of  the  dty  was  upon  and  over  said  Cuyler 
street  and  across  said  railroad  tracks  where 
this  accident  occurred;  that  tbe  crossing 
was  In  the  switchyards  of  defendant  in  er- 
ror at  Pampa;  that  about  30  to  50  feet  north 
of  the  main  line  track  was  what  is  known 
as  the  house  track;  ttiat  this  house  tra(^ 
branched  off  from  the  main  line  several  hun- 
dred feet  west  of  the  temporary  depot,  and 
paralleled  said  main  line  track  to  the  west 
boundary  of  Cuyler  street;  that  betwe^i  the 
main  line  and  house  tracks  were  many  ob- 
structions; that  an  old  box  car  was  being 
used  as  a  temporary  depot,  and  it  was  locat- 
ed near  the  western  edge  of  Cuyler  street; 
that  abont  50  feet  west  of  this  temporary  de- 
pot was  another  box  car  and  platform  adja- 
cent thereto,  used  as  a  temporary  freight 
dejKtt;  that  a  few  hundred  feet  west  of 
Oayler  street  was  a  wellhouse  and  also  a 
pumphouse;  that  there  were  sevei^al  box 
cars  on  the  house  track;  that  there  was  also 
another  railroad  track  south  of  the  main  line 
track  and  about  6  feet  therefrom,  and  this 
was  known  as  the  passing  track;  that  at  the 
time  of  the  accident  to  Mr.  Tlsdale  the  work 
train  which  struck  him  was  backing  Into 
Parapa  from  the  west  and  using  the  passing 
track  aforesaid;  that  it  took  this  track  in 
order  that  a  through  freight  might  pass 
through  Pampa  on  the  main  line  track;  that 
a  new  depot  was  being  erected  near  the  site 
of  and  across  the  street  from  the  temporary 
passenger  depot  aforesaid. 

From  aforesaid  brief  analysis  of  the  facta 
it  is  established,  among  other  things,  that 
the  crossing  in  this  case  was  situated  in  the 
thickly  populated  portion  of  a  town.  The 
view  of  the  track  was  obstructed  by  the 


company  Itself  In  the  erection  of  temporary 
freight  and  passenger  depots  between  the 
main  line  track  and  the  house  track,  and  in 
other  ways.  The  crossing  was  a  much-trav- 
eled one,  and  It  was  difficult  to  hear  the  or- 
dinary signals,  by  reason  of  the  confusion 
incident  to  the  operation  of  trains.  Under 
the  authority  of  the  case  of  Railway  Co.  ▼. 
Ives,  144  U.  S.  408,  12  Sup.  Ct  679,  36  L.  Ed. 
485,  this  combination  of  facts  was  certainly 
sufficient  to  Justify  the  trial  court  in  sub- 
mitting the  Issue  in  question  to  the  jury. 

The  Court  of  CivU  Appeals  in  its  opinion 
stated  that  the  house  track  was  not  shown 
to  be  full  of  cars  ordinarily,  although  there 
were  obstructions  to  the  view  at  the  time  of 
the  accident,  as  claimed  by  plaintUfs  in  er- 
ror. It  seems  possible  that  the  Court  of 
Civil  Appeals  may  entertain  the  view  that, 
unless  It  be  necessary  at  all  times  to  main- 
tain a  flagman  at  a  certain  crossing,  it  is  not 
necessary  at  any  time  to  do  so.  We  cannot 
concur  in  any  such  theory.  Conditions  sur- 
rounding a  crossing  may  and  do,  change  ma- 
terially from  time  to  time.  A  flagman  might 
not  be  required  under  the  law  at  a  certain 
crossing  at  one  time,  and  yet  it  might  be 
negligence  to  fall  to  provide  one  there  at 
another  time.  The  sole  question  for  deter- 
mination is  whether  or  not  at  the  time  of  the 
accident  the  conditions  surrounding  the 
crossing  in  question  rendered  It  more  than 
ordinarily  hazardous  or  unusually  dan- 
gerous. 

For  Instance,  the  Jury  may  well  have  de- 
cided that  during  tbe  construction  of  the  new 
depot  at  Pampa,  necessitating  the  obstruc- 
tion of  the  view  of  the  tracks  and  approach- 
ing trains  by  the  use  of  old  box  cars  as 
temporary  freight  and  passenger  depots,  a 
flagman  was  necessary,  even  though  it  would 
not  have  been  necessary  to  maintain  a  flag- 
man at  the  crossing  in  question  under  ordi- 
nary conditions. 

[4]  Kor  can  we  agree  that  the  proper 
test  in  the  decision  of  this  question  is 
the  population  of  the  town  or  city.  In  fact, 
a  review  of  the  authorities  shows  that  the 
courts  have  approved  the  submission  of  this 
i  Issue  to  juries  in  towns  and  cities  with  pop- 
ulations ranging  from  3,500  inhabitants  to 
several  hundred  thousand.  The  accident  in 
the  case  of  Railway  Co.  v.  Hurdle,  142  S.  W. 
992,  happened  at  a  public  crossing  in  the 
town  of  Wlnnsboro,  with  a  population  of  8,- 
500.  Other  Texas  cases  have  been  read  In 
which  the  accidents  occurred  In  towns  like 
Waxahachle,  Terrell,  and  Del  Rio. 

In  this  connection  one  can  easily  see  that 
some  crossings  in  the  smaller  towns  and  cit- 
ies might  be  attended  with  greater  danger 
than,  other  crossings  in  the  larger  cities;  in 
other  words;  a  crossing  on  the  main  thor- 
oughfare, of  a  town  of  2,000  people,  or  less, 
might  be  much  more  dangerous  than  a  cross- 
ing in  tbe  residential  section  of  a  city  of  a 
half  million  people.    Consequently  we  cannot 
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concur  in  any  view  based  nptm  tbe  theory 
that  tbe  proper  test  for  the  determination 
of  this  question  is  the  population  of  the 
town  or  dty  in  which  the  crossing  is  located. 
Tbe  sole  and  only  test  is  whether  or  not  the 
crossing,  tn  view  of  its  enTironment  and  nse, 
was  onusually  dangerous  or  attended  with 
more  than  ordinary  hazard  at  the  time  of 
the  accidoit  in  question. 

Oor  TlewB  of  the  law  governing  tbia  case 
have  been  sustained  by  many  other  Texas 
dectsions.  In  the  case  of  Central  Texas  & 
N.  W.  Ry.  Co.  V.  Gibson,  88  S.  W.  862,  Jus- 
tice Talbot  uses  the  following  langaage: 

"A  view  of  tlie  railroad  track  on  either  side 
of  the  street  to  persons  traveling  on  the  street 
and  approaching  the  crossing  in  question  was 
obstructed  by  trees  or  buildings  until  a  point 
-witliin  about  26  or  30  feet  of  the  track  is 
reached.  People  are  almost  constantly  passing 
along  the  street  and  over  the  crossing,  and 
may  be  expected  there  at  any  time  of  the  day. 
Before  the  jury  was  authorized,  under  the 
charge  complained  of,  to  find  that  appellant 
was  guilty  of  negligence  in  the  particular  men- 
tioned, they  were  required  to  find  that  the 
crossing,  by  reason  of  its  surroundings,  was 
more  than  usually  dangerous  and  hazardous, 
and  to  such  an  extent  that  persons  of  ordinary 
care  engaged  in  operating  railway  trains  un- 
der similar  circumstances  vcould  have  kept  a 
fiagman  at  said  crossing.  It  is  true  that  rail- 
way companies  are  not  required  to  have  a 
flagman  posted  at  every  crossing  to  give  warn- 
ing to  travelers  about  to  pass  over  them  of 
the  danger  of  approaching  trains.  This  duty 
they  owe  the  public  at  such  crossings  only  as 
are,  by  reason  of  their  location  and  the  cir- 
cnmstanees  surrounding  them,  rendered  umisn- 
aUy  dangerous.  In  such  a  case  the  failure  of 
the  railway  company  to  have  a  flagman  at  such 
a  crossing  becomes  a  proper  and  legitimate  sub- 
ject of  inquiry  and  question  of  culpable  negli- 
gence in  determining  the  liability  of  the  com- 
pany for  damages  at  the  suit  of  an  injured  per- 
son by  collision  with  its  trains  or  cars  in  at- 
tempting to  pass  over  such  crossing."  Affirm- 
ed by  the  Supreme  Court,  9&  Tex.  96,  87  S. 
W.  814. 

We  refer  also  to  the  following  Texas  cas- 
es: Railway  CO.  v.  Bratcher,  54  Tex.  Civ. 
App.  10,  118  8.  W.  1092;  Railway  Co.  v. 
Walts,  164  S.  W.  870;  Railway  Co.  v.  lAn- 
ney,  163  S.  W.  1035;  Railway  Ca  v.  Wiggins, 
161  S.  W.  445;  and  Railway  Co.  v.  Walker, 
171  S.  W.  264. 

Tbe  principles  of  law  announced  therein 
are  also  followed  generally  in  other  juris- 
dictions. See  Illinois  Central  v.  Coley,  121 
Ky.  385,  89  S.  W.  234;  Annaker  v.  Chicago, 
etc.,  81  Iowa.  267,  47  N.  W.  68;  Southern 
Ry.  OOb  V.  Winchester,  127  Ky.  144,  106  S.  W. 
167;  Railway  Co.  v.  Champ  (Ky.)  104  S.  W. 
988;  Railway  Co.  v.  Lamard,  161  Fed.  520, 
88  C.  0.  A.  462;  and  Illinois  Central  y. 
O'Niell,  177  Fed.  830,  100  0.  a  A.  658. 


In  view  of  what  has  heretofore  been  said, 
we  conclude  that  the  trial  court,  under  the 
evidence  in  this  case,  properly  submitted  to 
the  jury  the  issue  as  to  whether  or  not  de- 
fendant in  error  was  guilty  of  negligence  in 
failing  to  have  a  watchman  at  the  crossing 
'  when  and  where  Tlsdale  was  killed,  and 
that  the  Court  of  Civil  Appeals  was  in  error 
in  sustaining  the  assignments  of  error  at- 
tacking said  action  of  the  trial  court 

[6]  Plaintiffs  in  error  contend  that,  even 
though  the  trial  court  had  erroneously  sub- 
mitted to  the  jury  the  Issue  in  question,  such 
fact  did  not  require  a  reversal  of  the  Judg- 
ment, because  three  issues  of  negligence 
were  submitted,  and  there  is  nothing  in  the 
record  to  show  that  the  verdict  was  not  re- 
turned on  one  or  both  of  the  other  issues. 
We  think  this  contention  is  unsound.  The 
judgment  was  based  upon  a  general  verdict 
It  was  impossible  for  the  Court  of  Civil  Ap- 
peals to  know,  or  for  the  plaintiffs  in  error 
to  show,  that  the  verdict  was  not  based  upon 
tbe  charge  complained  of  and  held  by  said 
court  to  have  been  erroneously  submitted. 
Viewing  the  case  as  it  did,  the  Court  of  Civil 
Appeals  did  not  err  In  reversing  the  Judg- 
ment of  the  district  court  The  following 
authorities  are  decisive  of  this  question: 
Railway  Co.  v.  Jolinson,  91  Tex.  569,  44  S. 
W.  1087;  Railway  Co.  v.  Greenlee,  62  Tex. 
349;  Emerson  v.  Mills,  83  Tex.  388,  18  S.  W. 
805;  Schaff,  Receiver,  v.  Gooch,  218  S.  W. 
783,  788. 

[(]  We  are  urged  to  affirm  the  Judgment 
of  the  trial  court  in  tbe  event  we  have  de- 
cided that  the  issue  in  question  was  raised 
by  the  evidence  and  properly  submitted  to 
the  Jury.  In  view  of  the  action  of  the  Court 
of  Civil  Appeals  in  reversing  and  remanding 
tbe  case  for  reasons  shown,  we  think  the 
Supreme  Court  is  without  authority  to  set 
aside  its  Judgment  and  affirm  tliat  of  the 
district  court  The  rule  laid  down  by  Chief 
Justice  PhUllps  in  the  case  of  Tweed  v. 
Western  Union  Telegraph  Co.,  107  Tex.  247, 
166  S.  W.  696,  177  S.  W.  957,  and  authori- 
ties there  cited,  is  clear  and  conclusive  upon 
this  point. 

Therefore  we  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed, and  the  cause  remanded  to  the  dis- 
trict court  for  further  proceedings  in  con- 
formity with  this  opinion. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended in  tbe  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  tlie  question  discussed  in  its 
opinioD. 
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WHITE  at  al.  V.  TEXAS  MOTOR  OAR  & 
SUPPLY  00.  at  al.    (No.  I8&-3223.) 

(GommisBion  of-  Appeals  of  Texas,  -  Section  A. 
March  2,  1921.) 

1.  Saqnastratloa  «=9l2-^mdavlt  aa  to  fear 
that  defendant  would  Injure  property  held 
sufflclent. 

The  statement  in  an  affidavit  for  a  writ  of 
seqaestration  that  the  defendant  "will  make 
use  of  its  possession  of  said  property  to  in- 
jure said  property"  is  a  substantial  and  suffi- 
cient compliance  with  the  statute  requiring  the 
affidavit  to  state  that  plaintiff  fears  the  de- 
fendant "will  injure  sudi  property"  (Rev.  St 
1911,  art.  7094,  f  4). 

2.  Sequectratlon  «=>  1 2— Petition  held  soffl- 
cleat. 

An  original  petition  for  the  recovery  of  two 
automobiles  and  damages  for  their  retention 
Md  not  a  mere  petition  for  damages,  but  one 
for  the  possession  of  specific  property  war- 
ranting a  writ  of  sequestration,  bi  view  of 
Rev.  St.  1911,  art  7094,  {  2. 

3.  Sequestration  18=3 1 2— Averments  of  petition 
and  prayer  for  relief  must  be  considered  In 
determlaiag  nature  of  petition. 

In  determining  whether  plaintiff  sued  for 
recovery  of  personal  property,  resort  must.be 
had  to  the  whole  petition,  and  the  averments 
must  be  read  in  connection  with  the  prayer, 
which  must  be  consistent  with  the  cause  of  ac- 
tion asserted,  and  the  relief  must  be  authorized 
by  the  pleaded  facta  and  cannot  be  granted  un- 
less prayed  for,  and  the  specific  relief  asked 
is  a  controlling  factor,  in  the  absence  of  a 
prayer  for  general  relief. 

4.  Sequeetratlon  €=»I2— Motion  to  quash  held 
to  amount  to  general  demurrer. 

A  motion  to  quash  sequestration  proceed- 
ings, on  the  ground  that  plaintiff  did  not  sue 
for  the  recovery  of  personal  property,  but  for 
damages  for  its  conversion,  is,  in  effect,  a  gen- 
eral demurrer  to  the  petition,  and  the  petition 

.  should  be  liberally  construed  and  aided  by  all 
reasonable   inferences   and  intendments   when 

.  hearing  the  motion. 

5.  Sequestration  «s»l2— Petition  praying  geO' 
eral  relief  held  anffldent  if  special  prayer  be 
rejected. 

Under  Rev.  St  1911,  art.  1827,  a  petition 
must  make  a  full  and  dear  statement  of  the 
cause  of  action  and  other  pertinent  allegations 
deemed  necessary  to  sustain  the  suit  and  also 
the  nature  of  the  relief  demanded,  and  where 
there  were  allegations  of  ownership  and  deliv- 
ery to  defendant  of  automobiles  and  demand  for 
their  possession,  accompanied  by  tender  of 
,  atorage  charges  and  of  special  daily  damages 
until  return  of  the  property,  a  demand  for  the 
properties  was  involved,  although  no  specific 
demand  therefor  was  made,  and  the  writ  of  se 
questration  was  warranted  by  the  prayer  for 
general  relief,  if  the  special  prayer  be  totally 
rejected. 


6.  Seqoeetratloi  ^s>  1 2— Motion  to  quash  de- 
nied  where  averments  warranted  reoevery 
and  petition  prayed  general  relief. 

While  not  recognizing  common-law  forms 
of  action,  yet,  where  personal  property  is  sued 
for,  the  legal  principles  governing  the  action 
of  detinue  must  be  resorted  to  and  the  judg- 
ment in  such  an  action,  as  well  as  under  Rev. 
St.  1911,  art.  2368,  ia  in  the  alternative  for  the 
recovery  of  the  property  or  its  value,  and  where 
plaintiff's  petition  entitled  recovery  of  posses- 
sion of  specific  personal  property,  and  there 
waa  a  prayer  for  general  relief,  a  motion  to 
quash  a  writ  of  sequestration  should  have  been 
denied. 

7.  Corporations  «=>630(6)— No  Judgment  can 
be  rendered  against  a  dissolved  corporation. 

Where  a  corporation  has  been  dissolved,  no 
judgment  could  be  rendered  against  it 

8.  Corporations  «=36 1 9— Judgment  against 
stockholders  and  directors  aa  trosteea  of  dis- 
solved corporation  for  deteatioii  of  property 
not  authorized. 

If  stockholders  and  directors  of  dissolved 
corporation  were  in  constructive  possession  of 
property  as  trustees,  and  were  liable  aa  the 
corporation  would  have  been  but  for  dissolu- 
tion, judgment  for  damages  for  detention  of 
such  property  in  favor  of  the  owner  could  not 
be  rendered  against  them,  where  they  owed 
nothing  on  stock  subscriptions,  and  the  corpo- 
ration was  wholly  insolvent  prior  to  dissolution 
and  no  property  or  assets  thereof  came  into 
their  hands  after  dissolution;  such  trustees, 
under  Rev.  St  1911,  arts.  1206;  1207,  being 
responsible  only  to  creditors  and  stockholders, 
and  their  liability  being  limited  to  the  extent 
of  its  property  coming  into  their  hands. 

9.  Corporatlona  iS=>6t9— Directors  of  a  dis- 
solved corporation  held  not  Individually  liable 
to  the  owner  of  automobiles  for  their  detaa- 
tlott  by  the  corporation. 

Directors  of  a  dissolved  corporation  are 
individually  liable  to  the  owner  of  automobiles 
for  their  unlawfnl  detention  by  the  corporation 
where  they  were  nonresidents,  knew  nothing 
concerning  the  ,automobUes,  and  never  had 
them  in  their  possession  as  individuals. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  J.  H.  White  against  Qxe  Texas 
Motor  Car  &  Supply  Company  and  others.  In 
which  W.  A.  Saunders  filed  a  petition  in  In- 
tervention. From  a  judgment  the  ptalntiff 
and  Intervener  appealed  to  the  Court  of  Ap- 
peals, and  from  its  Judgment  (203  S.  W.  441), 
affirming  In  part  and  reversing  in  part,  they 
separately  bring  error.  Affirmed  In  part,  and 
In  part  reversed  and  remanded. 

G.  R.  Scott  and  Boone  &  Pope,  all  of  Cor- 
pus ChrisO,  for  plaintiff  In  error  White. 

Dawson  &  Anderson,  of  Corpus  Chrlstl,  for 
plaintiff  in  error  Saunders. 

Kleberg  &  Stayton,  of  C!orpus  Chrlstl,  for 
defendants  In  error. 

SONFIELD,  P.  J.  On  January  11,  1913, 
J.  H.  White  sued  Texas  Motor  Car  &  Supply 
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Company,  a  private  corporation.  In  his  orlg 
inal  petition  he  alleged,  In  substance,  that 
on  January  8,  1813,  he  was  the  owner  of  two 
automobiles,  describing  same,  each  of  the 
value  of  $1,500;  that  on  January  8,  1918,  he 
placed  or  caused  the  machines  to  be  placed 
in  the  garage  of  defendant  for  storage  at  the 
legal  and  customary  rate  of  80  cents  per 
car  per  day;  that  mi  the  flth  day  of  January, 
1913,  he  demanded  possession  of  the  auto- 
mobiles, which  was  refused  by  defendant  on 
the  ground  that  It  had  unpaid  account 
against  certain  persons  and  purposed  to  hold 
tbe  machines  until  the  account  was  paid; 
that  tills  account  was  not  made,  or  author- 
ized to  be  made,  by  plaintiff,  and  plaintiff 
WHS  not  liable  to  pay  such  account  or  any 
part  of  same ;  that  defendant  claimed  it  had 
made  certain  repairs  on  the  cars  which  at 
the  reasonable  and  proper  valuation  did  not 
exceed  the  total  amount  of  $2.  The  petition 
alleged  a  .subsequent  demand  for  possession 
of  the  cars,  and  a  tender  to  defendant  of 
the  customary  charges  for  repairs'  and  stor- 
age. The  tender  was  declined  and  defendant 
refused  to  deliver  the  cars.  In  this  petition, 
plalntifT  made  tender  of  such  amount  as  is  a 
reasonable,  proper,,  and  customary  charge  for 
defendant's  services  with  respect  to  the  cars 
between  the  date  he  stored  same  and  of  de- 
fendant's refusal  to  deliver  possession.  The 
petition  then  alleged: 

"That  by  reason  of  tbe  wrongful  and  unlawful 
holding  of  said  property  by  defendant,  and  the 
conversion  thereof  as  aforesaid,  plaintiff  has 
sustained  damages  in  the  sum  of  $20  per  day 
on  each  of  said  cars,  and  will  continue  to  sus- 
tain damages  at  .the  rate  of  $20  per  day  on 
each  of  said  cars  until  same  are  delivered  to 
plaintiff,  and  that  by  reason  of  the  conversion 
of  the  said  property,  as  hereinabove  stated, 
plaintiff  sustained  damages  in  the  sum  of  $3,- 
000,  the  value  of  said  cars." 


own  use  the  fruits  and  revenues  produced  by 
the  same." 


The  prayer  was  as  follows: 

"Wherefore,  plaintiff  prays  the  court  that  de- 
fendant be  cited  to  appear  and  answer  this 
petition  and  for  judgment  in  the  sum  of  $3,000 
for  the  value  of  said  cars  and  $20  per  day  on 
each  of  said  cars  from  and  inclusive  of  the 
0th  day  of  January,  A.  D.  1013,  until  the  de- 
fendant shall  deliver  tbe  possession  of  said 
cars  to  plaintiff,  for  iuterest  at  the  rate  of  6 
per  cent,  on  the  amount  so  recovered  from  the 
date  when  same  became  due,  and  for  cost  of 
suit,  'and  for  such  other  and  further  relief,'<spe- 
cial  and  general,  in  law  and  equity,  that  he 
may  be  justly  entitled  to,  whether  herein  spe- 
cifically prayed  for  or  not." 
» 

On  the  day  of  the  filing  of  the  suit,  plain- 
tiff made  affidavit  for  the  Issuance  of  a  writ 
of  sequestratitn,  therein  alleging  that  he  had 
Died  suit  for  possession  of  the  automobiles 
and  stating  as  ground  for  the  writ: 

"Petitioner  fears  the  defendant  the  Texas 
Motor  Gar  &  Supply  Company  will  malce  use 
of  its  possession  of  said  property  to  injure  said 
property,  and  will  waste  and  convert  to  its 


The  bond  for  sequestration  was  duly  filed, 
the  writ  served,  and  defendant  replevied  the 
property,  giving  the  necessary  bond,  which 
was  returned  with  the  writ. 

On  August  21,  1915,  plaintiff  filed  his  first 
amended  original  petition,  wherein  he  alleged 
that  the  cars  were  in  good  condition  and  with 
due  care  would  have  remained  fit  for  use  for 
one  year  and  were  earning  a  net  revenue  of 
$20  per  day  each,  which  was  the  fair  and 
reasonable  value  of  the  use,  hire,  or  rent ' 
thereof,  and  by  reason  of  being  deprived  of 
the  cars  he  suffered  damages  In  the  sum  of 
$6,000.  He  also  alleged  the  proceedings  with 
regard  to  the  sequestration  and  replevy  of  the 
cars,  and  that  they  had  depreciated  in  value 
to  the  extent  of  $1,450  each.  He  prayed  for 
Judgment  for  possession  of  the  cars,  for  his 
special  damages  against  defendant  and  the 
sureties  on  the  replevin  bond,  and,  in  the 
event  the  cars  could  not  be  delivered,  for 
Judgment  against  defendant  and  tbe  sureties 
for  the  value  thereof  and  for  special  dam- 
ages. Interest,  and  costs. 

On  June  15,  1017,  plaintiff  filed  a  third 
amended  original  petition  making  R.  H.  Wei- ' 
der.  J.  J.  Welder,  Jr.,  and  W.  A.  Saunders, 
parties.    In  addition  to  the  allegations  In  his 
preceding  petition,'  he  averred  that  the  Texas 
Motor  Car  &  Supply  Company,  on  May  4, 
1915,   filed  its  certificate  of  dissolution,  at 
which  time  R.  H.  Welder  and  J.  J.  Welder, 
Jr.,  were  sole  directors,  officials,  and  stock- 
holders thereof;   that  they  were  Indebted  to 
the  corporation  In  stated  amounts  for  stock 
subscribed  for;    that  at  the  time  of  dissolu- 
tion the  corporation  had  assets  of  the  value 
or  more  than  $10,000  in  excess  of  Its  liabili- 
ties, .which  were  converted  by  the  Welders;' 
that  the  Welders,  being  the  sole  stockholders 
and  directors  upon  the  dissolution  of  the  cor- 
poration, became  and  were  trustees  for  the 
creditors  thereof  and  as  such  trustees  suc- 
ceeded the  corporation,  and  after  its  dissolu- 
tion, as  individuals,  unlawfully  retained  and 
held  and  still  unlawfully  retain  and  hold  the 
possession  of  the  cars,  to  plaintiff's  damage 
as  thereinbefore  set  forth.    Plaintiff  pleaded 
that   Saunders    was   asserting   a    claim   for 
storage  on  the  cars  and  a  Hen  to  secure  such 
claim;   that  in  truth  Saunders  had  no  claim 
or  Hen,  but,  if  It  should  be  held  that  he  did 
have,  the  same  was  Incurred  by  the  Texas 
Motor  Car  &  Supply  Company  and  defend- 
ants R.  H.  and  J.  J.  Welder,  plaintiff  not  be- 
ing liable  therefor;   that  in  the  event  Saun- 
ders should  establish  a  claim  against  plain- 
tiff, or  a  lien  on  the  cars,  plaintiff  have  Judg- 
ment   over    against    the    Welders    In    such 
amount. 

Saunders,  by  a  petition  In  Intervention, 
claimed  he  had  purchased  the  garage  from 
one  Wood,  who  in  turn  had  purchased  It  from 
the  Texas  Motor  Car  ft  Supply  Company; 
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that  he  had  acquired  from  Wood  an  unpaid 
account  for  storage  on  the  cars  and  had  a 
similar  account  of  tala  own.  He  asserted  a 
lieu  on  the  cars  for  such  accounts,  alleging 
that  the  cars  were  not  of  value  sufficient  to 
pay  his  debt,  and  prayed  for  foreclosure  of 
his  lien  and  Judgment  against  plaintiff  and 
the  Welders. 

On  October  23,  1916,  defendant  Texas  Mo- 
tor Car  &  Supply  Company  filed  an  amended 
motion  to  quash  the  sequestration  proceed- 
ings. After  being  made  defendants,  the  Wel- 
ders filed  a  like  motion. 

The  court  sustained  the  motions  to  quash 
the  sequestration  and  Instructed  the  Jury  to 
return  a  verdict  In  favor  of  plaintiff  against 
defendants  Welders,  individually  and  as  trus- 
tees of  the  Texas  Motor  Oar  A  Supply  Com- 
pany, and  the  Intervener,  Saunders,  for  the 
possession  of  the  cars,  subject  to  the  lien  of 
Saunders  for  storage;  also  for  Saunders  In 
the  sum  of  $200,  with  lien  on  the  cars  to  se- 
cure the  amount,  and  In  favor  of  defendants 
Welders,  individually  and  as  trustees, 
against  plaintiff  and  Intervener  on  their 
claim  for  money  Judgment,  and  in  favor  of 
plaintiff  against  the  claim  of  the  Intervener 
for  money  Judgment  The  verdict  was  re- 
turned, and  Judgment  altered  in  accordance 
therewith. 

On  appeal,  that  part  of  the  Judgment  of 
the  trial  court  establishing  the  claim'  and 
lieu  of  Saunders  and  foreclosing  the  lien  was 
reversed,  and  Judgment  rendered  that  Saun- 
ders take  notUng  by  his  suit;  the  Judgment 
of  the  trial  court  in  all  other  respects  being 
affirmed.  203  S.  W.  441.  J.  H.  White  and 
W.  A.  Saunders  made  separate  application 
for  writ  of  error,  which  applications  were 
granted.  We  shall  first  give  consideration  to 
the  applicadon  of  J.  H.  White. 

[1,2]  We  concur  in  the  conclusion  of  the 
Court  of  Civil  Appeals  that  the  statement  in 
the  affidavit  as  ground  for  the  iaouance  of  the 
writ  of  sequestration,  that  defendant  "will 
malce  use  of  its  possession  of  said  property 
to  Injure  said  property,"  is  a  substantial  and 
sufficient  compliance  with  the  statute  requir- 
ing the  affidavit  to  state  that  plaintiff  fears 
the  defendant  "will  injure  such  property." 
We  think,  however,  the  Court  of  Civil  Ap- 
peals erred  in  holding  the  suit  under  the  orig- 
inal petition  upon  which  the  writ  of  se- 
questration issued  was  one  for  damages,  and 
not  for  possession  of  the  specific  property, 
and  that  on  this  ground  the  writ  was  prop- 
erly quashed. 

A  writ  of  sequestration  may,  imder  certain 
conditions,  issue  "when  a  person  sues  for  the 
title  or  possession  of  any  personal  property 
of  any  description."  Section  2,  art.  701)4,  R. 
S.  1911. 

[S-{]  Defendants  in  error  contend  that,  If 
it  be  conceded  that  plaintiff's  original  peti- 
tion set  up  a  "cause  of  action"  for  the  recov- 
sry  of  the  specific  property,  the  petition  did 
not  seek  such  relief.    One  sues  for  title  or 


possession  when  the  action  is  brought  for  this 
purpose  or  object.  It  is  quite  true  that  the 
averments  of  fact  in  a  petition  may  be  suffi- 
cient to  show  a  cause  of  action  for  the  recov- 
ery of  title  or  possession;  yet  plaintiff  may 
not  have  sued  for  such  recovery.  Under  the 
facts  alleged,  he  might  be  within  his  right  in 
demanding  title  or  possession,  ana  yet  such 
demand  may  not  have  been  made.  Defend- 
ants in  error  insist  that  there  is  a  distinction 
between  the  cause  of  action  and  the  object 
of  the  action,  and  that  in  determining  the 
right  to  the  issuance  of  the  writ  the  object 
of  the  action  must  be  ascertained.  That 
such  a  distinction  exists  cannot  be  doubted. 

"The  object  of  the  action  is  the  thing  sought 
to  be  obtained  by  the  action;  it  is  the  remedy 
demanded;  the  relief  prayed  for;  and  is  to  be 
distinguished  both  from  the  cause  of  action  and 
the  subject  of  the  action."    1  C.  J.  910. 

Under  article  1827,  R.  S.  1911,  a  plaintiff 
la  required  in  his  petition  to  make  a  full  and 
clear  stateinent  of  the'  cause  of  action,  and 
such  other  allegations  pertinent  to  the  cause 
as  he  may  deem  necessary  to  sustain  his 
suit;  and  must  also  state  the  nature  of  the 
relief  which  he  requests  of  the  court. 

In  determining  whether'  plaintiff,  through 
his  original  petition,  sued  for  the  recovery  of 
the  personal  property,  resort  must  be  had  to 
the  petition  in  its  entirety.  The  averments 
of  fact  must  be  read  In  connection  with  the 
prayer  for  relief.  Plaintiff  must  recover  up- 
on the  facts  stated  In  his  pleadings:  His 
prayer  for  relief  must  be  consistent  with  the 
cause  of  action  asserted.  Relief  prayed  for 
cannot  be  granted  if  it  is  not  authorized  by 
the  facts  pleaded:  or,  if  Justified  by  the  facts 
pleaded,  it  cannot  be  granted  unless  prayed 
for.    Milllken  v.  Smoot,  64  Tex.  171. 

In  the  absence  of  a  prayer  for  general  re- 
lief, the  specific  relief  sought  Is  a  control- 
ling factor  In  determining  the  object  of  the 
suit 

"Where  the  plaintiff  by  the  prayer  of  the 
petition  asks  a  particular  recovery,  or  special 
relief,  which  is  consistent  with  the  case  stated, 
and  there  is  no  prayer  for  general  relief,  the 
special  prayer  must  be  regarded  as  evidencing 
the  nature  and  object  of  the  suit,  and  in  this 
respect  as  giving  character  to  it;  and  the  plain- 
tiff will  not,  in  general,  be  entitled  to  a  dif- 
ferent judgment  from  that  which  he  has  asked." 
Hagan  v.  Kellum,  13  Tex.  396;  City  of  Hous- 
ton, V.  Emery,  76  Tex.  282,  13  S.  W.  264. 

The  object  of  the  suit,  however,  Is  not  de- 
termined by  the  specific  'relief  prayed  for. 
if  the  facts  stated  in  the  petition  entitle 
plaintiff  to  other  or  further  relief,  and  there 
is,  as  in  this  case,  a  prayer  for  general  relief. 

In  Loe  V.  Boutwell,  44  Tex.  151,  the  court, 
speaking  through  Roberts,  O.  J^  said: 

"The  cause  of  action  under  our  system  of 
pleading  depends  upon  the  facts  stated  in  the 
petition  that  are  appropriate  for  a  recovery 
rather  than  upon  the  particalar  breach  laid. 
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or  tile  spedfie  relief  prajred,  where  there  is  a 
general  prayer  for  relief,  which,  of  coarse, 
moat  be  nuderatood  to  have  reference  and  ap> 
plieabflitjr  to  the  facta  alleged,  whether  the 
•pecific  relief  as  spedaUy  prayed  be  granted 
or  not." 

And  agrtln: 

"Where  the  plaintiff  has  prayed  for  general 
relief  he  ntay  recover  whatever  the  facta  al- 
leged and  proved  will  entitle  him  to,  although 
he  may  have  prayed  for  a  special  relief,  for 
wiiiUk  the  facts  of  bis  petition  as  alleged  do 
not  constitute  an  appropriate  predicate." 

ITie  motion  to  quash,  on  the  ground  that 
plaintiff  did  not  sue  for  the  recovery  of  the 
I>ersonal  property,  but  for  damages  for  Its 
conversion.  Is,  in  effect,  a  general  demurrer 
to  the  petition.  It  asserts  that  the  i>etItioa 
Is  not  sufficient  upon  wtilch  to  predicate  the 
Issuance  of  the  writ.  Such  action  should 
be  determined  by  the  rule  obtaining  where  a 
general  demurrer  is  urged.  The  petition 
should  be  liberally  construed  and  aided  by 
all  reasonable  inferences  and  intendments. 

nie  petition  under  consideration,  though 
Inartlflclally  drawn,  and  lacldng  in  clearness 
and  predsloo,  was,  we  think,  sufficient  upon 
which  to  base  a  judgment  for  the  recovery 
of  the  specific  property.  There  were  allega- 
tions of  ownership,  delivery,  to  defendant, 
and  demand  for  possession,  accompanied  by 
a  tender  of  charges.  In  his  petition  plaintiff 
tendered  the  amount  of  the  reasonable  and 
customary  charges.  Tliere  is  allegation  of 
special  damages,  at  a  stated  rate  per  day, 
from  the  date  Of  demand  for  and  refusal  of 
possession  "until  same  are  delivered  to  plaln- 
tUf."  lYom  the  fact  of  tender  of  the  charg- 
es, and  that  special  damages  are  laid  until 
the  return  of  the  property  to  plaintiff,  the 
Inference  is  reasonable  and  the  Intendment 
strong  that  plaintiff  sought  a  recovery  of 
the  pr<^)erty.  Facts  are  alleged  not  necessary 
in  order  to  such  recovery.  These  may  be  re- 
garded as  surplusage;  but  all  facts  essential 
to  such  recovery  are  averred,  or  reasonably 
Inferred  from  the  facts  alleged.  The  special 
prayer  is  for  the  recovery  of  damages  in  the 
amount  of  the  value  of  the  property,  and  spe- 
cial damages,  at  a  stated  rate  per  day,  from 
the  date  of  demand  and  refusal  to  the  date 
ml  the  return  of  the  property  to  plaintiff. 
There  Is  no  demand  therein  for  the  return  of 
the  property,  but  such  demand  is  Involved.  A 
decree  following  the  special  prayer  would 
require  the  return  of  the  property  and  dam- 
ages for  Its  detentioD  until  the  date  of  its 
return.  That  a  spedflc  demand  for  the  re- 
turn of  One  property  was  not  Included  in  the 
prayer  for  special  relief  rendered  that  pray- 
er Incomplete;  but  such  omission  would  be 
without  effect.  In  view  of  the  prayer  for  gen- 
eral relief  and  a  sufficient  statement  of  the 
fitcts  In  the  petition  entitling  plaintiff  to 
iBQdti  relief. 


If  the  petition,  thus  construed,  sought  in- 
consistent r^ef — the  return  of  the  property 
and  damages— it  would  be  subject  to  special 
exception.  If  on  this  ground  the  special 
prayer  be  rejected  in  toto,  the  prayer  for  gen- 
eral relief  remains,  and  under  It  plaintiff 
could  have  judgment  for  any  and  all  relief  to 
whldi  tlie  facts  stated  In  his  petition  would 
entitle  hlM,  Cheeves  v.  Anders.  87  Tex.  287, 
298,  28  S.  W.  274,  47  Am.  St  Rep.  m. 

[(]  While  not  recognizing  common-law 
forms  of  action,  yet,  where  personal  property 
is  sued  for,  the  principles  of  law  defining  and 
governing  the  action  of  detinue  must  l>e  re- 
sorted to.  O'Shea  v.  Twohig,  9  Tex.  336, 
343.  The  judgment  in  such  action  at  common 
law,  and  as  well  under  article  2868,  R.  S. 
1911,  Is  In  the  alternative  for  the  recovery  of 
the  property,  or  its  value  as  assessed  by  the 
Jury.  Prldgln  v.  Strickland,  8  Tex.  427,  435, 
58  Am.  Rep.  124.  Under  the  facts  aUeged  in 
hia  original  petition,  vrlthout  any  special 
prayer,  but  with  only  a  prayer  for  general 
relief,  plaintiff  would  be  entitled  to  such 
Judgment  Being  entitled  under  his  original 
petition  to  a  recovery  of  possession  of  the 
specific  property,  It  must  be  held,  on  the 
motion  to  quash  the  writ  of  sequestration, 
that  plaintiff  sued  for  such  possession. 

[7]  We  think  the  Court  of  GlvU  Appeals 
correctly  sustained  the  action  of  the  trial 
court  in  giving  a  peremptory  Instruction  in 
favor  of  defendant  Texas  Motor  Car  &  Sup- 
ply Company,  and  la  favor  of  the  Welders, 
Individually  and  as  trustees  for  the  Texas 
Motor  Car  Sc  Supply  Company,  against  plain- 
tiff White  and  Intervener  Saunders,  on  their 
claims  for  money  Judgment 

[8]  The  corporation  having  been  dissolved, 
no  judgment  could  be  rendered  against  It 
Plaintiff  established  his  right  to  the  posses- 
sion of  the  property  theretofore  In  possession 
of  the  corporation,  and  the  court  properly  in- 
structed a  verdict  In  favor  of  plaintiff 
against  the  Welders,  as  trustees  of  the  cor- 
poration, for  such  possession.  If  it  should 
be  held  that,  through  their  statutory  trustee- 
ship, the  Welders  were  in  constructive  pos- 
session of  the  property  as  trustees,  and  as 
such  were  liable  In  like  manner  as  the  cor- 
poration would  have  been  but  foi:  Its  dis- 
solution, yet  no  Judgment  could  be  rendered 
against  them  as  trustees  for  such  damages, 
because,  as  found  by  the  Court  of  Civil  Ap- 
peals, the  Welders  owed  nothing  on  stock 
subscriptions;  the  corporation  prior  to  its 
dissolution  was  wholly  Insolvent  and  no 
property  or  assets  thereof  came  Into  the 
bands  of  the  trustees  after  the  dlsscriutloa. 
Under  articles  I2M  and  1207,  R.  S.  1911, 
such  trustees  are  responsible  only  to  credi- 
tors and  stockholdetB  of  the  corporation,  and 
tbehr  llabUity  is  limited  "to  the  extent  of  Its 
property  and  effects  that  shall  hare  eome 
into  their  hands." 
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[9]  Plfllndff  In  error  asserts  tliat  directors 
of  a  corporation  at  tbe  time  of  its  dissolution 
become  Indlvldnally  liable  to  the  owner  of 
personal  property  passing  into  their  hands 
upon  the  dissolution  of  the  corporation,  for 
injury  to,  or  deterioration  in,  the  value  of 
such  property  through  its  unlawful  deten- 
tion. If  the  Welders  Incurred  any  Individual 
liability,  it  could  only  be  with  reference  to 
acts  f^nd  omisBloDS  subsequent  to  the  dissolu- 
tion of  the  corporation.  There  is  no  evidence 
that  the  cars  were  in  their  possession  at  the 
time  of  the  dissolution,  or  came  into  their 
possession  thereafter.  On  the  contrary,  it 
appears  that  the  Welders  were  nonresident^ 
had  nothing  to  do  with  the  management  of 
the  business,  knew  nothing  concerning  the 
enrs.  and,  as  individuals,  had  never  been  in 
possession  of  same.  But,  if  the  Welders 
could  he  hdd  liable,  there  is  no  basis  for  the 
recovery  of  damages  against  them.  There  is 
no  allegation  or  evidence  of  the  value  of  the 
ttroperty  at  the  date  of  the  dissolution,  or  of 
the  extent  of  the  Injury  to  or  depreciation  of 
the  property  after  such  date. 

W.  A.  Saunders  assigns  error  to  the  action 
of  the  Court  of  Civil  Appeals  In  reversing  the 
Judgment  of  the  trial  court,  establishing  in 
his  favor  a  claim  and  lien  for  storage  charg- 
es and  foreclosing  the  lien  and  rendering 
judgment  that  Saimders  take  nothing  by  hla 
plea  in  intervention. 

Upon  a  careful  consideration,  we  think  the 
Court  of  Civil  Appeals  reached  a  correct 
conclusion.  The  discussion  of  the  question  In 
the  opinion  by  that  court  renders  further  dl»- 
cussion  by  us  unnecessary. 

We  are  of  opinion  thnt  the  judgment  of  the 
Court  of  Civil  Appeals,  reversing  the  Judg- 
ment of  the  trial  court  in  favor  of  W.  A. 
Saunders  and  rendering  judgment  that  he  re- 
cover nothing,  should  he  affirmed;  that  for 
the  error  In  affirming  the  action  of  the  trial 
court  in  quashing  the  writ  of  sequestration 
the  Judgment  of  the  Court  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 


JONES  V.   WOOTTON    et   ax. 

(No.   190-3238.) 

(CommissioD  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

I.  Judgment  «=»363,  379(1)— To  warrant  vaca' 
tlon,  party  must  show  meritorious  defense. 
To  entitle  a  party  to  set  aside  and  vacate 
a  Judgment  after  tbe  adjournment  of  the  term 


at  which  It  was  rendered,  ta«  moat  aflege  a 
meritorions  defense  to  the  original  caase  of 
action,  and  show  that  his  failare  to  present 
tlie  defense  at  the  proper  time  was  not  doe  to 
lack  of  diligence. 

2.  Judgment  ®=>443(3)  —  Judgmeat  vacated 
wtiere  party  prevented  from  pfMoatlag  de- 
fenses by  fraud. 

While  a  judgment  win  not  be  vacated  after 
adjournment  of  the  term  to  allow  defendant  to 
present  a  defense  which  miglit,  in  the  exercise 
of  diUgence,  have  been  urged  at  trial,  jthis 
rule  has  no  application  where  the  complaining 
party  lias  been  prevented  by  the  frand  of  Ills 
adversary  from  presenting  such  defense. 

3.  Judgment  <S=>l43(l7)~Default  vacated 
wliere  talcen  in  violation  of  agreement. 

Where  plaintiff  took  a  default  Judgment 
foreclosing  a  deed  of  trust  in  violation  of  an 
agreement  that  the  time  would  be  extended  and 
the  case  would  not  be  tried  for  a  year,  tbe 
default  should  be  vacated  on  a  showing  of  a 
meritorions  defense. 

4.  Injunction  <s=> 1 84— Judgment  «=>729— Ols- 
.  solution  not  conclusive  on  Issue  In  case  which 

was  withdrawn,  abandoned,  or  ruled  out  by 

court. 
Where,  in  violation  of  an  agreement  that 
an  action  on  a  note  and  to  foreclose  a  deed 
of  trust  securing  the  same  would  not  be  tried 
and  that  the  time  should  be  extended,  the  cred- 
itor took  a  default  judgment,  and  the  debtors 
then  filed  a  suit  to  have  the  judgment  vacated 
and  to  enjoin  foreclosure,  the  statement,  on  tbe 
hearing  at  which  the  injunction  was  dissolved, 
that  the  debtors  abandoned  any  ground  based 
on  any  homestead  claim,  did  not  estop  the  debt- 
ors from  urging  the  homestead  claim  as  a 
ground  for  setting  aside  the  default  judgment; 
for  a  point  is  not  concluded  by  a  judgment,  al- 
thougli  it  was  Involved  in  tbe  action,  or  was 
placed  in  issue  thereon,  if  it  was  withdrawn 
or  abandoned  or  ruled  out  by  the  court. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  H.  A.  Wootton  and  wife,  Grace  E. 
Wootton,  agaiust  W.  C.  Jones.  Judgment  in 
part  for  plaintiffs  was,  on  their  appeal,  re- 
versed and  remanded  by  the  Court  of  Civil 
Appeals  (204  S.  W.  237),  and  defendant  brings 
error.    Affirmed. 

S.  C.  Autry,  Jos.  Spence,  Jr.,  and  Blanks, 
Collins  &  Jackson,  all  of  San  Angelo,  for 
plaintllt  in  error. 

A.  L.  Brantley  of  San  Angelo,  and  H.  S. 
Garrett,  of  Cisco,  for"  defendants  in  error. 

SPENCER,  J.  On  May  30,  1914,  plaintitt 
in  error,  W.  C.  Jones,  filed  suit  in  the  district 
court  of  Tom  Green  county  against  defend- 
ants in  error  H.  A.  Wootton  and  wife,  Grace 
E.  Wootton,  to  recover  up<Hi  a  promissory 
note  executed  by  H;  A.  Wootton  In  the  sum 
of  $2,000,  due  and  payable  January  9,  1914, 
and  to  foreclose  a  deed  of  trust  lien  upon  cer^ 
tain  property  described  in  the  deed  of  trust 
given  to  secure  the  payment  ot  the  note. 
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On  November  24,  1914,  pUintlfl  in  error 
filed  hl8  first  amended  original  petition, 
wblch  was,  in  substance,  tbe  same  as  tlie  orig- 
inaL  On  December  14,  1914,  defendants  in 
error  answered,  admitting  the  execution  of 
the  note  and  deed  of  trust,  but  alleged  that 
an  application  was  made  by  them  on  May  1, 
1914,  to  extend  the  date  of  payment  of  tbe 
note  nntil  October  1,  1915,  and  that  by  writ- 
ten agreement  dated  May  8,  1914,  the  exten- 
sion was  granted.  Defendants  in  error  de- 
manded a  jury,  paid  tbe  Jury  fee,  and  had 
tbe  cause  transferred  to  the  Jury  docket. 

On  May  20,  1915,  Judgment  was  rendered 
in  the  cause  in  favor  of  tbe  plaintiff  In  error 
for  the  amount  of  the  note,  principal,  inter- 
est, and  attorney's  fees,  and  for  a  foreclosure 
of  the  deed  of  trust  lien.  The  decree  con- 
tains this  recitation: 

"Defendants,  H.  A.  Wootton  and  Mrs.  Qrace 
E.  Wootton,  came  not,  although  they  and  each 
of  tbem  have  heretofore.been  duly  and  legally 
served  with  citation  of  plaintiffs  cause  of  ac- 
tion as  aet  out  against  tbem  in  plaintiff's  first 
amended' original  petition,  and  have  in  writlDg 
heretofore  entered  their  appearance  as  de- 
fendants in  this  cause  for  all  purposes,  now  say 
nothing  in  defense  of  plaintiff's  suit." 

On  August  2,  1915,  subsequent  to  the  ad- 
journment of  the  term  at  which  the  Judg- 
ment was  rendered,  defendants  in  error  filed 
suit  to  have  the  Judgment  <^>ened  and  to  re- 
strain tbe  sale  of  the  property  upon  which  the 
lien  was  foreclosed.  Plaintiff  In  error  and 
the  sheriff  of  Tom  Green  county  were  named 
as  defendants  in  this  proceeding.  They  al- 
leged, in  substance,  as  grounds  for  vacating 
and  setting  aside  tbe  Judgment,  that  under 
the  terms  of  the  extension  agreement  the  note 
Iiad  not  matured  and  that  the  Judgment  was 
taken  In  vitdatlcn  of  this  agreement;  that 
wliile  thejr  did  not  pay  the  Interest  upon  the 
note  regularly  as  contemplated  by  the  exten- 
sion agreement,  upon  the  payment  of  (500 
interest  thereon  in  May,  1915,  plaintiff  in  er- 
ror and  his  attorney  informed  them  that  the 
suit  was  settled ;  that  the  note  was  extended 
in  accordance  with  the.  agreement,  and  tliat 
they  would  have  a  year  from  the  date  of  tbe 
payment  of  the  $500  interest  in  which  to  pay 
the  note,  if  they  desired  tliat  length  of  time, 
during  whidi  period  no  Judgment  would  be 
takMi  against  them.  The  petition  also  con- 
tained a  general  allegation  to  the  effect  that 
the  property  sought  to  be  sold  under  the  orig- 
inal Judgment  Included  their  homestead,  and 
that  a  forced  sale  of  it  would  work  irrepa- 
rable injury  to  complainants. 

The  court  granted  a  temporary  order  re- 
straining the  sale  of  the  property.  Plaintiff 
in  error  filed  a  motion  to  dissolve  this  order, 
and  lot  connection  therewith  urged  general 
and  special  demnrrers  to  the  petition,  and 
upon  the  merits  alleged  that  the  time  of  pay- 
ment was  to  be  extended  only  in  the  event 
that  defendants  in  error  paid  the  annual  in- 
stallments of  interest  which  fell  due  on  tbe 
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6th  day  of  Januaiy  in  the  years  1918,  1914, 
and  1915,  which  th^  alleged  bad  not  been 
done. 

On  the  11th  day  of  May,  1916,  defendants 
in  error  filed  a  supplemental  petition  in 
whidi  they  alleged,  In  subetauce,  that  plain- 
tiff in  error  had  exacted  and  collected  $1,365. 
44  usurious  Interest  upon  tbe  note  sued  upon, 
and  that  they  were  entitled  to  recover  from 
him  twice  the  amount  thereof,  and  have  the 
same  applied  as  an  offset  to  tbe  payment  of 
the  note. 

At  the  May  term  of  court,  A.  D.  1916,  the 
following  Judgment  was  rendered: 

•'W.  C.  Jones  ▼.  H.  A.  Wootton  et  al.  No. 
2649.  In  the  District  Court  of  Tom  Oreen 
County,  Texas,  May  Term,  1916.  On  this 
16th  day  of  May,  1916,  this  cause  being  regu- 
larly reached  and  called  for  trial,  came  on  to 
be  heard  plaintiff's  motion  to  dissolve  the 
temporary  injunction  issued  by  the  honorable 
judge  of  this  court  in  vacation  on  tbe  2d  day 
of  August,  1915,  together  with  the  general  de- 
murrer of  plaintiff  to  defendants'  petition  for 
injunction  which  was  filed  on  the  2d  day  of  Au- 
gust, 1915,  and  defendants  by  their  connsel  in 
open  court  stated  that  the;  now  abandon  any 
and  all  grounds  for  injunction  based  on  any 
homestead  claim  of  defendants  in  any  of  the 
real  estate  involved  in  this  suit;  and  the  court, 
having  heard  said  general  demnrrer  and  tbe 
argument  of  counsel  thereon,  is  of  the  opinion 
that  the  law  is  with  plaintiff,  and  that  plain- 
tiff's said  general  demurrer  as  contained  in 
plaintiff's  motion  to  dissolve  said  injunction, 
and  in  plaintiff's  answer  to  defendant's  peti- 
tion for  injunction  filed  on  the  15th  day  of 
May,  1916,  to  defendant's  said  petition  for  in- 
junction which  was  filed  on  the  2d  day  of 
August,  1915,  be,  and  tbe  same  is  hereby,  sus- 
tained, and  defendants'  said  petition  for  injunc- 
tion is  hereby  dismissed,  and  said  injunction 
heretofore  issued  by  the  honorable  judge  of 
this  court  in  vacation  is  now  dissolved.  It  is 
further  ordered  that  defendants  and  the  sure- 
ties on  their  injunction  bond  pay  all  costs  in- 
curred in  this  injunction  proceeding,  for  which 
execution  may  issue  In  favor  of  the  officers  of 
the  court  against  defendant  H.  A.  Wootton  and 
the  sureties  on  said  injunction  bond.  To  which 
order  and  ruling  of  the  court  defendants  then 
and  there  excepted,  and  in  open  court  gave  no- 
tice of  appeals  to  our  Court  of  Civil  Appeals 
for  the  Tliird  Supreme  Judicial  District  of 
Texas,  at  Austin." 

Defendants  in  error  appealed  from  the 
Judgment  thus  rendered  to  the  Court  of  Civil 
Appeals  foe  the  Third  Judicial  District  at 
Austin,  and  that  court  was  of  opinion  that, 
as  the  Judgment  did  not  dispose  of  the  de- 
fense of  usury  urged  by  defendants  in  error, 
it  was  not  a  final  Judgment  and  should  be 
dismissed  for  want  of  Jurisdiction.  Wootton 
et  al.  V.  Jones,  189  S.  W.  351. 

On  June  11,  1917,  defendants  in  error  filed 
their  second  amended  original  petition  in 
which  they  specifically  urged  the  homestea/1 
question,  in  additicm  to  the  plea  of  usury, 
as  a  meritorious  defense  entitling  them  to 
have  the  Judgment  of  May  20,  1915,  opened. 
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Plaintiff  In  error  urged  i»hat  he  termed  a 
plea  in  abatement,  whlCb  the  conrt  properly 
treated  as  a  general  demurrer,  to  tbis  amend- 
ed answer.  The  reasons  urged  for  sustaining 
the  demurrer  were  that  the  Issues  presented 
in  the  second  amended  petition  were  neither 
pleaded  nor  necessarily  involved  In  the  orig- 
inal suit  against  defendants  In  error,  and 
that  if  the  homestead  issue  was  raised  by  the 
original  pleadings  filed  in  the  proceeding  to 
open  the  original  Judgment  it  had  been  aban- 
doned as  revealed  by  the  interlocutory  order 
of  May  16,  1016. 

The  court  sustained  the  general  demurrer, 
and  In  so  doing  considered  the  pleadings  and 
judgment  In  the  original  cause,  also  the  plead- 
ings and  judgment  in  the  cause  to  set  aside 
the  original  Judgment.  To  conform  to  this 
action  of  the  court,  defendants  in  error  filed 
their  third  amended  original  petition,  omit- 
ting all  matters,  except  the  plea  of  usury. 
This  issue  was  tried  with  the  aid  of  a  Jury 
as  an  independent  action,  and  in  response  to 
a  special  verdict  returned  the  court  rendered 
Judgment  in  favor  of  defendants  In  error  for 
$700,  which  amount  was  credited  upon  the 
Judgment  of  May  20,  1915. 

Upon  appeal,  the  Court  of  Civil  Appeals, 
being  of  opinion  that  defendants  in  error's 
second  amended  petition  stated  a  cause  of 
action,  setting  forth  a  meritorious  defense 
entitling  them  to  have  the  judgment  of  May 
20,  1915,  set  aside  and  vacated,  reversed  and 
remanded  the  cause.    204  S.  W.  237. 

[1]  To  entitle  a  party  to  set  aside  and  va- 
cate a  Judgment  after  the  adjournment  of 
the  term  at  which  it  was  rendered,  he  must 
allege  a  meritorious  defense  to  the  original 
'  cause  of  action,  or  a  substantial  part  thereof, 
and  show  that  his  failure  to  present  sudi  de- 
fense at  the  proper  time  was  not  due  to  lack 
of  diligence  on  his  .part.  Watson  v.  Newsham, 
17  Tex.  437. 

[i,  3]  The  general  rule  is  well  recognized 
that  the  relief  sought  in  a  proceeding  to  va- 
cate and  set  aside  a  Judgment  will  not  be 
granted  if  the  defenses  set  forth  therein  as 
ground  for  vacating  the  judgment  might 
have,  in  the  exercise  of  proper  care  and  dili- 
gence, been  pleaded  in  defense  of  the  action 
at  the  time  of  trial.  The  effect  of  such  a  rule 
is  that  no  Judgment  will  be  set  aside  after 
the  adjournment  of  the  term  of  court  at 
which  it  was  rendered  to  permit  a  defense 
which  could,  in  the  exercise  of  ordinary  care, 
have  been  presented  upon  the  trial. 

This  rule  has  no  application,  however, 
where  the  complaining  party  has  been  pre- 
vented by  the  fraud  of  his  adversary  from 
presenting  such  defenses.  The  fraud  charged 
in  this  case  is  that  the  Judgment  was  taken 
contrary  to  an  agreement.  The  rule  with 
reference  to  taking  Judgments  contrary  to 
agreement  is  thus  stated  in  23  Cyc.  920: 

"Where  there  was  an  a^eement  between  the 
parties  that  a  case  should  be  continued,  or  that 
defendant's  time  to  answer  should  be  extended. 


or  that  the  action  should  be  dismissed  as  the 
result  of  a  compromise  or  settlement  or  a 
promise  of  plaintiff  that  he  would  not  press  the 
case  to  judgment.  In  violation  of  which  plaintiff, 
without  notice  to  defendant,  enters  a  default 
or  seeks  a  Judgment  against  the  latter  in  his 
absence,  it  is  good  ground  for  vacating  the 
Judgment." 

If,  relying  upon  a  written  agreement  post- 
poning the  case,  or  the  verbal  assurances  of 
the  plaintiff  in  error  and  his  counsel  that  the 
case  was  settled,  or  that  it  would  not  be  call- 
ed for  trial  for  a  year,  they  abandoned  fur- 
ther preparation  for  trial,  they  would  not 
be  limited  to  the  defenses  set  up  in  the  orig- 
inal suit 

[♦]  This  leads  us  to  consider  whether  de- 
fendants in  error  abandoned  the  homestead 
claim.  Defendants  in  error  in  one  action 
sought  to  hare  the  Judgment  of  May  20, 1915, 
set  aside  and  vacated,  and  the  sale  of  prop- 
erty under  that  Judgment  enjoined.  The 
main  cause  of  action  was  one  for  setting 
aside  and  vacating  the  Judgment;  the  prayer 
for  injunction  was  but  ancillary  to  it.  The 
Judgment  of  May  16, 1916,  is  not  a  final  Judg- 
ment, but  clearly  indicates  a  disposition  of 
the  injunction  feature  only.  It  does  not  pur- 
port to  deal  with  the  merits  of  the  mala 
cause.  The  court  dismissed  the  petition  in 
so  far  as  the  injunction  was  concerned,  but 
this  did  not  operate,  in  the  absence  of  a  find- 
ing to  that  effect,  as  a  dismissal  of  the  main 
cause.  Tbelr  right  to  a  trial  upon  the  merits 
of  the  main  cause  continued  after  the  dis- 
solution of  the  temporary  Injunction,  unless 
they  expressly  waived  It,  which  was  not  done. 
Love  V.  Powell,  67  Tex.  15,  2  S.  W.  456. 

The  abandonment  of  the  homestead  claim 
was  confined  to  the  injunction  feature  of  the- 
case,  and  was  not  intended  as  an  abandon- 
ment of  that  issue  in  so  far  as  the  main  cause- 
was  concerned.  It  is  observed  that  the  Judg- 
ment recites  that — 

"Defendants  by  their  counsel  in  open  court 
stated  thcv  now  abandon  any  and  all  r/rounds 
for  injunction  based  on  any  homestead  claim 
in  any  real  eitate  involved  in  this  suit."  (Ital- 
ics ours.) 

They  could  abandon  it  in  the  injunction 
proceeding  without  estopping  themselves  to 
urge  it  in  the  main  action.  As  said  in  23 
Cyc.  1312: 

"A  point  or  question  is  not  concluded  by  a 
judgment,  althoush  it  was  involved  in  the  ac- 
tion, or  was  placed  in  issue  therein,  If  it  was 
withdrawn  or  abandoned,  stricken  out  on  mo- 
tion, or  ruled  out  by  the  court,  and  therefore 
constituted  no  part  of  the  verdict  or  final  judg- 
ment in  the  case," 

As  against  a  general  demurrer,  the  second- 
amended  petition  stated  a  meritorious  de- 
fense and  set  forth  a  good  excuse  for  failing- 
to  defend  at  the  proper  time. 

We  recommend,  therefore,  that  the  Judg- 
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luent  of  the  Court  of  CMI  Appeals,  rev^ralug 
and  remanding  the  cause,  be  afllrmed. 

PHILUPB,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  aa 
the  Judgment  of  the  Supreme  Court 


CRENWELGE  et  ai.  v.  PONDER  at  aL 
(No.   189-3236.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Mareh  2,  1921.) 

1.  Trial  «s>33l— V«r<lct  suffleioirt  If  Jory^ 
lateatlon  oan  be  aaeartalned  wKh  reasonable 
eertalnty. 

A  Terdiet  of  a  jury  is  suffideDt  if  it  can 
be  ascertained  with  reasonable  certainty  what 
the  jury's  intention  was,  and  any  uncertainty 
can  be  explained  by  reference  to  the  record. 

2.  Trial  ®=s327— Verdict  construed  as  a  flnd- 
iag  against  all  defendants  notwItiistaRdlRg  use 
of  word  "defendant." 

In  action  against  several  defendants,  ver- 
dict for  plaintiff  against  "defendant"  apportion- 
ing the  damages  against  named  defendants  held 
a  finding  against  all  the  named  defendants. 

3.  Trial  ^=3327— Verdlot  against  railroad  in  ao> 
tion  against  receiver  held  to  support  judg- 
ment against  receiver. 

In  action  against  receirers  of  railroads, 
Terdiet  for  plaintiff  against  "defendant" '  ap- 
portioDing  damages  against  the  railroads  with- 
oat  reference  to  the  receiver  of  a  railroad  held 
Buffident  to  support  a  judgment  against  the 
receiver;  the  verdict  being  against  all  the  de- 
fendants. 

4.  Carrlors  «=»  1 80 (2)— Railroad  held  not  foint- 
ly  liable  with  eonnecting  oarriers  for  damage 
to  shiKiMt 

Where  initial  carrier  limited  its  liability  to 
damage  occurring  on  its  line  and  did  not  re- 
ceive goods  on  through  contract,  it  was  not 
jointly  liable  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  731,  with  connecting  carriers  for 
damages  to  shipment  during  transportation; 
article  1830,  snbd.  25,  providing  for  apportion- 
ment of  damage  t>etween  the  carriers,  being 
applicable  in  such  case. 

6.  Carriers  <s=s>l8S(l)— Last  carrier  presumed 
at  fault  for  damage  to  shipment. 
In  an  action  against  connecting  carriers  for 
damage  to  shipment  under  Vernon's  Sayles' 
Ann.  CSv.  St.  1914,  art.  1830,  subd.  25,  requir- 
ing apportionment  between  connecting  carriers 
when  requested  by  either  party,  the  last  carrier 
is  presumed  to  have  been  at  fault  and  hai  bur- 
den of  proving  itself  not  at  fault,  or  proving 
the  proportion  of  damage  for  which  it  was  not 
at  fault,  in  which  case  the  burden  of  proof  is 
shifted  to  the  next  preceding  carrier  to  ac- 
quit itself  in  the  same  way. 


6.  Appaal  and  error  «=>I036(2)  —  Improper 
joinder  harmless  In  abseneo  of  showing  of 
prejudice. 
In  action  for  damage  to  shipment,  the  im- 
proper  joinder   as   plaintiffs   of   persons   who 
had  no  interest  in  the  goods  at  the  time  of  the 
shipment  was  not  prejudicial  error,  where  the 
judgment   rendered    was   condusive    that   the 
real  owner  was  entitled  to  recover,  and  no  in- 
jury was  shown  to  have  resulted  from  the  im- 
proper joinder. 

Error  to  C!ourt  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  F.  O.  Grenwelge  and  others  against 
A.  R.  Ponder,  receiver  of  the  San  Antonio, 
Uvalde  ft  Gulf  Railway  Company  and  others. 
Judgment  for  plaintiffs  affirmed  in  part  and 
reversed  in  part  by  the  Court  of  CMI  Appeals 
(203  S.  W.  1125)  and  plaintiffs  bring  error. 
Judgment  of  Court  of  Civil  Appeals  reversed 
and  that  of  district  court  affirmed. 

Martin  ft  McDonald,  of  Austin,  Martin  ft 
PetsCh,  of  Fredericksburg,  and  T.  M.  West, 
of  San  Antonio,  for  plaintiffs  in  error. 

Mason  Williams,  of  San  Antonio,  and  E.  H. 
Crenshaw,  Jr.,  of  Klngsvllle,  for  defend- 
ants In  error. 

SPENCER,  J.  Plaintiffs  In  error  Insti'- 
tuted  this  suit  to  recover  of  Frank  Andrews, 
receiver  of  the  St.  Louis,  Brownsville  &  Mex- 
ico Railway  (Company,  A.  R.  t>onder  and  Du- 
val West,  receivers  of  the  San  Antonio, 
Uvalde  ft  Gulf  Railway  Company,  the  San 
Antonio  ft  Aransas  Pass  Railway  Company, 
and  M.  H.  Trice,  receiver  of  the  San  Antonio, 
Frederlcksfturg  ft  Northern  Railway  Com- 
pany, damages  alleged  to  have  been  sustain- 
ed to  a  shipment  of  cattle  moving  trom  Arm- 
strong, Tex.,  to  Fredericksburg  over  the  line 
of  these  named  defendants.  BYank  An- 
drews, receiver  of  the  St.  louls,  Brownsrllle 
ft  Mexico  Railway  Company,  and  Duval 
West,  receiver  of  the  San  Antonio,  Uvalde  & 
Oulf  Railway  Company,  were  dismissed  from 
the  suit,  the  former  by  agreement  of  counsel, 
and  the  latter  on  account  of  having  been  re- 
lieved of  his  duties. 

The  case  was  tried  with  the  aid  of  a  jury, 
and  a  verdict  in  these  words  was  returned: 

"We  the  Jury  find  verdict  in  favor  of  Plain - 
tives  against  defendant  and  assessed  damages  on 
the  following  Rail  Roads  St.  Louis  Bronsvill 
and  Mex  R.  Road  Co.  to  $771.00  damages  and 
interest  $88.66  San  Antonio  Uvalde  and  Gulf 
R.  R.  Co.  to  $771.00  damages  and  $88.66  In- 
terest San  Antonio  ARansaa  Rasa  R.  R.  Co. 
$110.00  damages  and  $12.    5  Interest 

"An  in  favor  of  defendant  San  Antonio  Fred- 
ericksburg and  Northern  R.  R.  Co." 

The  trial  court  rendered  judgment  upon 
this  verdict  In  favor  of  plaintiffs  in  error 
against  the  St.  Louis,  Brownsville  ft  Mexico 
Railway  Company,  A.  R.  Fonder,  receiver, 
the  San  Antonio,  Uvalde  ft  Gulf  Rallway 
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-Company,  and  tbe  San  Antonio  &  Aransas 
Pass  Railway  Company,  and  discharged  M. 
H.  Trice,  receiver  of  the  San  Antonio,  Fred- 
ericksburg &  Northern   Railway   Company. 

The  honorable  Court  of  Civil  Appeals  con- 
cluded that  the  verdict  against  the  San  An- 
tonio, Uvalde  &  Gulf  Railway  Company 
would  not  support  a  Judgment  against  A.  R. 
Ponder,  receiver  of  the  San  Antonio,  Uvalde 
&  Gulf  Railway  Company,  and  that,  as  there 
was  no  attempt  made  to  separate  the  Inju- 
ries received  on  the  line  of  the  Initial  carrier 
from  those  Inflicted  on  the  other  lines,  there 
was  no  basis  whatever  for  the  verdict  ren- 
dered against  tbe  Initial  or  any  connecting 
line.  The  case  was  reversed  as  to  the  St. 
Louis,'  Brownsville  &  Mexico  Railway  and 
the  San  Antonio,  Uvalde  &  Gulf  Railway 
Company,  but,  the  San  Antonio  ft  Aransas 
Pass  RaUway  Company  and  M.  H.  Trice,  re- 
ceiver of  the  San  Antonio,  Fredericksburg 
&  Northern  Railway  Company  not  having 
appealed,  the  Judgment  as  to  them  was  af- 
firmed.   203  S.  W.  1125. 

[1]  The  verdict  of  a  Jury  is  sufficient  If  It 
can  be  ascertained  with  reasonable  certainty 
what  the  Jury's  intention  was.  If  any  un- 
certainty exists,  tbe  verdict  is  to  be  bene- 
fited by  the  light  reflected  upon  it  by  refer- 
ence to  the  contents  of  the  record,  and.  If  thus 
aided,  the  uncertainty  is  explained,  It  will 
support  an  appropriate  Judgment  Avery  t. 
Avery,  12  Tex.  54,  62  Am.  Dec.  513. 

[2,3]  The  use  of  the  singular  Instead  of 
the  plural  In  designating  the  parties  Is,  In  the 
light  of  the  record,  to  be  construed  as  a  find- 
ing for  the-  plaintiff  against  defendants. 
This  is  made  evident  not  only  by  the  record, 
but  by  what  follows  this  general  finding. 
Had  tbe  question  of  apportionment  of  dam- 
ages not  arisen,  there  would  be  no  doubt  as 
to  the  Intention  of  the  Jury,  It  having  found 
in  favor  of  the  plalatifFs  against  the  defend- 
ants without  naming  them.  The  question 
did  arise,  however,  and  the  various  defend- 
ant companies  were  specifically  pointed  out. 
The  alleged  insufficiency  or  imperfection 
of  the  verdict  to  support  a  judgment  against 
the  receiver  is  brought  about  because  in  the 
apportionment  the  sum  was  apportioned 
against  the  San  Antonio,  Uvalde  &  Gulf  Rail- 
way Company,  and  not  against  A.  R.  Ponder, 
receiver.  The  San  Antonio,  Uvalde  &  Gulf 
Railway  Company  was  not  a  party  to  the 
suit  but  Its  receiver  only  was  sued.  The 
construction  urged  would  induct  discord 
into  the  verdict,  rendering  it  inconsistent 
and  confilcting  in  that  It  would  attribute 
to  the  jury  a  finding  against  a  party  to 
the  suit  without  an  apportionment  follow- 
ing, and  of  apportloniuK  damages  against 
one  not  a  party  thereto  without  a  supporting 
finding  against  It 

The  apportionment  should  not  be  con- 
strued alone,  but  in  the  light  of  the  entire 
verdict  and  record  in  the  case. 


The  construction,  therefore,  to  be  given  the 
verdict  in  Its  entirety  is  that  the  Jury  having 
in  reality  found  in  favor  of  plaintiffs  against 
defendant  A.  R.  Ponder,  receiver  of  the  San 
Antonio,  Uvalde  &  Gulf  iflallway  Company, 
the  apportionment  of  damages  following  this 
finding  was  Intended  to  be  assessed  against 
the  defendant  against  whom  it  had  found, 
and  not  against  one  not  a  party  to  the  suit 
and  against  whom  no  verdict  bad  been  re- 
turned. M.,  K.  ft  T.  By.  Co.  of  Texas  v. 
Cardwell,  30  Tex.  Civ.  App.  164,  70  S.  W.  103 
(writ  of  error  denied). 

It  is  our  opinion,  therefore,  that  the  judg- 
ment correctly  Interpreted  tbe  verdict,  and 
that  It  is  sufficient  to  support  the  Judgment 
against  A.  R.  Ponder,  receiver  of  the  San  An- 
tonio, Uvalde  &  Gulf  Railway  Company. 
•  We  agree  with  the  conclusion  of  tbe  Court 
bf  Civil  Appeals  that  the  initial  carrier 
limited  its  liability  to  damage  occurring  up- 
on its  own  line,  and  that  the  shipment  was 
received,  not  upon  any  through  contract  of 
shipment,  nor  as  a  partner  of  the  carrier 
from, whom  it  was  received,  nor  by  ratifica- 
tion of  the  contract  of  the  Initial  carrier,  but 
because  the  law  required  the  connecting 
carrier  to  so  receive  and  transport  the  shif)- 
ment  when  tendered  It.  Ft.  Worth  &  Denver 
aty  Ry.  Co.  V.  Williams,  77  Tex.  125,  13  S. 
W.  637. 

[4]  Under  the  provlsltms  of  article  731  of 
Vernon's  Saylesf  ClvU  Stat,  of  1914,  the 
initial  and  subsequent  connecting  carriers 
are  jointly  liable  only  In  those  instances 
where  the  contract  entered  into  by  the  initial 
carrier  is  for  carriage  from  point  of  origin  to 
destination,  and  the  shipment  is  received  and 
transported  under  such  through  contract  of 
shipment ;  but,  as  there  was  In  this  instance 
no  through  contract  of  shipment,  there  was 
no  joint  liability  between  the  carriers,  and 
this  article  is  inapplicable  here.  G.,  H.  &  S. 
A.  Ry.  Co.  V.  Jones,  104  Tex.  92,  134  S.  W. 
328. 

However,  article  1830,  subd.  25,  of  Ver- 
non's Sayles'  Texas  .Civil  Statutes  of  1914 
finds  special  application  here.  That  article 
provides: 

"Whenever  any  •  •  •  freight  •  •  • 
has  been  transported  by  two  or  more  railway 
companies  •  *  •  or  common  carriers  »  •  • 
or  •  •  •  trustees  or  receivers  thereof,  op- 
erating or  doing  bnsiness  as  such  common  car- 
riers in  this  state,  •  •  •  suit  for  damage,  or 
loss,  or  for  any  other  cause  of  action  arising 
out  of  such  carriage,  transportation  or  contract 
in  relation  thereto,  may  be  brought  against  any 
one  or  all  of  such  common  carriers,  •  •  * 
trustees  or  receivers  so  operating  or  doing 
business  in  this  state  *  *  *  in  any  county  in 
which  either  of  such  common  carriers,  •  •  • 
trustees  or  receivers  operates  or  does  business, 
or  has  an  agent  or  representative;  provided, 
however,  that,  if  damages  be  recovered  in 
such  suits  against  more  than  one  defendant  not 
partners   in   such  carriage,   transportation   or 
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contract,  tbe  game  shall,  on  request  of  either 
party,  be  apportioned  between  the  defendants, 
by  the  verdict  of  the  jnry,  or,  if  no  Jury  is 
demanded,  then  by  the  Judgment,  of  the  court. 
Acts  1899,  p.  214;  Acts  1U05,  p.  29." 

In  pointing  out  the  intention  of  the  enact- 
ment of  this  article,  the  Supreme  Court,  In 
the  case  of  M.,  K.  &  T.  Ry.  Co.  v.  ElUot  4 
Dial,  99  Tex.  286,  89  S.  W.  767,  said: 

"The  main  purpose  of  the  Legislature  in  en- 
acting that  law  was  to  fix  the  venue  of  suits 
against  railroad  companies  which  were  engag- 
ed in  operating  any  part  of  their -roads  in  tlie 
state,  and  had  agents  in  the  state,  and  also  to 
aatboriie  the  shipper  to  join  in  one  action  all 
railroads  which  had  participated  in  the  trans- 
portation of  the  freight,  whether  as  partners, 
joint  contractors,  or  under  a  contract  or  sepa- 
rate contracts,  limiting  the  liability  of  each 
to  its  own  line.  It  is  apparent  from  the  lan- 
guage of  the  act  that  it  was  not  intended  in  any 
way  to  afTect  the  rights  of  the  parties  under 
the  contract  made  between  them,  but,  in  one 
action,  to  enforce  soch  contract  according  to 
its  terms  against  all  of  the  participants  in  the 
transportation  of  the  .freight.  Excepting  all 
such  defendants  as  were  partners  either  in  the 
contract  or  in  the  shipment  from  the  operation 
of  the  proviso  shows  that  the  apportionment  of 
the  damages  was  to  be  made  only  between  de- 
fendants who  are  separately  liable  to  the  plain- 
tiff. Indeed,  if  all  the  defendants  were  jointly 
liable,  apportionment  would  not  be  proper,  be- 
cause in  such  case  the  plaintiif  would  be  enti- 
tled to  recover  the  whole  sum  against  each." 

To  the  seme  effect  ia  the  decision  in  Texas 
ft  Pacific  Ry.  Co.  v.  Lynch,  97  Tex.  25,  75  S. 
W.  486. 

[t]  It  <MiIy  remains  to  determine  whether 


the  injury  occurred  on  the  line  of  the  last 
carrier,  it  does  not  aeqtiit  itself  of  liability  ioi 
the  whole  by  simply  showing  that  part  of  it 
also  occurred  on  the  line  of  a  preceding  car- 
rier, but  must  show  how  much  of  it  so  occur- 
red. In  applying  this  rtde  in  snch  cases,  the 
plaintiff  proves  the  whole  amount  of  damage 
which  his  property,  when  he  received  It  from 
the  last  carrier,  had  suffered  in  transporta- 
tion, and  the  latter  mnst  then,  in  order  to 
escape  liability,  show  that  such  damage,  or 
a  part,  and  what  part,  of  it  had  been  inflicted 
before  it  received  the  freight.  If  it  suc- 
ceeds in  doing  this,  the  burden  is  then  thrown 
on  the  next  preceding  carrier  to  acquit  itself 
in  the  same  way.  In  snch  an  investigation, 
the  jury  starts  out  with  an  aggregate  damage 
and  ascertains  the  liabilities  of  the  several 
carriers  from  the  evidence  adduced.    •    ♦    •  " 

Article  1830,  mibd.  25,  as  amended.  Acts 
1905,  p.  29,  requires  on  apportionment  by 
the  court  or  Jury  when  requested  by  either 
party  to  the  suit,  thus  recognizing  the  rule 
that  the  last  carrier  was  responsible  to  the 
shipper,  and  that  the  matter  of  apportion- 
ment rested  with  the  interested  carriers  to 
be  involved  upon  the  request  of  either  of 
than.  The  original  enactment  did  not  leave 
it  optional  with  the  parties  to  have  the  ap- 
portionment, as  does  the  act  as  amended. 

[8]  The  Court  of  Civil  Appeals  found 
from  the  evidence  that  the  cattle  when 
shipped,  belonged  to  J.  C.  Camjpbell,  and 
were  consigoea  to  Otto  Crenwelge,  but 
that  Crenwelge  did  not  buy  an  interest 
In  the  cattle  until  they  had  reached  desti- 
nation, and  that  Dnve  Reed  did  not  buy 
nn  interest  therein  until  after  Crenwelge 
bad  purchased   his  interest,   and,   further. 


it  devolved  upon  the  shipper  or  upon  the  to-  that   there   is   no   testimony    showing   that 


terested  carriers  to  produce  evidence  to  sup- 
port the  apportionment  against  the  several 
carriers.  This  question  has  been  settled  by 
the  Supreme  Court  in  the  case  of  G.,  H.  ft  S. 
P.  Ry.  Co.  V.  CuBhney,  95  Tex.  309,  67  S.  W. 
77.  In  that  case,  as  here,  the  several  carriers 
were  ]otoed  as  defendants  by  authority  of 
article  1880,  subd.  25,  Vernon's  Sayles'  Texas 
Civil  Statutes  1914,  and  no  Joint  liability 
was  asserted.    The  court  said: 

"And,  at  last,  the  charge  only  directs  the 
jury  to  do  that  which  is  ordinarily  done  in 
cases  where  damages  to  goods  which  have 
passed  tbroagh  the  hands  of  several  carriers  in 
transportation  are  to  be  ascertained.  'When 
it  is  made  to  appear  that  freight  transported 
by  successive  carriers  has  been  damaged  sub- 
sequent to  its  shipment  and  the  evidence  fails 
to  show  on  what  particular  line  the  injury  oc- 
curred, there  exists  a  presumption  that  it  was 
through  the  fault  of  the  last  carrier.'  Railway 
V.  Adams,  78  Texas,  378,  citing  Bchoul.  on 
BaUm.  and  Carr.  526. 

"In  Gulf,  Colorado  &  Santa  F6  Railway 
Company  v.  Edloff,  89  Texas,  458,  it  was  held 
that,  where  the  evidence  shows  that  part  of 


Campbell  sold  an  interest  in  the  choses 
in  action  to  either  of  his  coplaiutiffa  Upon 
this  state  of  facts,  the  Court  of  Civil  Appeals 
held  that  neither  Reed  nor  Crenwelge  show- 
ed any  right  to  recover  damages  for  cattle 
killed  and  Injured.  They  were  all  Joined  as 
plaintiffs  In  the  same  petition  and  repre- 
sented by  the  same  attorneys.  The  Judg- 
ment rendered  being  conclusive  against  t3ie 
real  »wner  entitled  to  recover,  and  no  injury 
having  been  shown  to  have  resulted  to  the 
defendants  to  error,  the  improper  Joinder  of 
Crenwelge  and  Reed  is  not  such  an  error  as 
necessitates  reversal.  Railway  Co.  v.  Helm, 
64  Tex.  147 ;  Lee  v.  Turner,  71  Tex.  264,  9  S. 
W.  149. 

It  is  our  conclusion,  therefore,  that  the 
Judgment  of  the  Court  of  Civil  Appeals 
should  be  reversed,  and  that  of  the  district 
court  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended to  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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MAVERICK  V.  PEREZ  et  al.    (No.  176-3202.) 

(CJonunisslon  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

1.  Vendor  and  purchaser  ®=>89— Suit  to  for- 
feit for  nonpayment  of  balance  of  price  gov- 
erned by  equitable  rules. 

A  vendor's  suit  against  Tendee  in  posses- 
sion to  cancel  the  deed  and  rescind  the  contract 
of  sale  is  cognizable  only  in  equity,  and  it  must 
appear  therein  that  the  right  to  rescind  ex- 
isted when  suit  was  brought,  that  it  was  not 
inequitable  to  permit  the  exercise  of  that  right, 
and  that  plaintiff  was  offering  to  do  equity. 

2.  Vendor  and  purchaser  «=>8»— Right  to  re- 
Mlnd  and  recover  property  must  appear  In 
contract. 

The  rights  of  the  Tendoc  of  real  estate  in 
property  conveyed  under  executory  contract 
are  measured  by  the  terms  of  the  contract,  and 
the  right  to  rescind  and  recover  the  property 
upon  the  strength  of  the  vendor's  so-called  su- 
perior title  is  but  en  alternative  remedy  which 
the  vendor  has  under  the  contract  of  sale. 

3.  Vendor  and  purchaser  «=995(l)  —Vendor's 
right  of  rescission  may  bo  lost  or  waived. 

The  vendor's  right  of  rescission  of  an  exec- 
utory contract  is  by  no  means  an  absolute 
one,  and  may  be  lost  or  waived  in  a  number 
of  ways;  and  when  lost  it  will  not  be  revived 
unless  to  do  so  is  necessary  to  protect  the  ven- 
dor against  a  successful  repudiation  by  the  ven- 
dee of  the  unsatisfied  obligations  of  the  con- 
tract under  which  he  holds. 

4.  Vendor  and  purchaser  ^=395  (2)— Vendor's 
right  to  forfeit  contract  held  waived. 

The  vendor'«  right  to  cancel  deed  to  defend- 
ant vendees  and  to  forfeit  land  contract  for 
nonpayment  of  balance  due  was  lost  or  waived 
where  it  appeared  that  all  but  $70  or  less  of  the 
total  consideration  of  $700  had  been  paid;  that 
the  balance  was  past  due  since  1881;  that 
plaintiff  vendor  had  accepted  repeated  pay- 
ments since  that  date,  and  had  continued  to 
demand  payment  of  the  balance  op  to  the  year 
18S8;  that  from  that  time  until  1914  no  action 
was  talcen  by  plaintiff,  during  which  period  de- 
fendants had  expended  $2,500  in  improving  the 
property  and  the  value  of  the  land  without  im- 
provements had  enhanced  to  over  $5,000;  es- 
pecially in  view  of  evidence  that  vendeee,  in- 
stead of  repudiating  the  debt,  professed  a  will- 
ingness to  pay  it  if  they  could  raise  the  money 
and  even  offered  to  execute  a  mortgage  upon 
the  property  to  secure  it. 

5.  Vendor  and  purehasor  «s»98— Repayment  of 
purchase  money  condition  of  vendor's  rescis- 
sion. 

For  the  vendor  to  invoke  the  aid  of  equity 
to  cancel  his  deed  to  the  vendee  and  rescind 
the  contract  of  sale  for  nonpayment  of  the  bal- 
ance of  the  purchase  price,  the  vendor  must, 
especially  where  a  large  part  of  the  purchase 
money  has  been  paid,  offer  to  pay  back  the 
purchase  money  and  place  the  vendee,  or  those 
claiming  under  him,  in  atatu  quo. 

Error  to  Court  of  Civil  Ai^eals  of  Fourth 
Supreme  Judicial  District. 


Suit  by  W.  H.  Maverick  against  Alejo  B. 
Fere%  and  others.  Judgment  for  plalntUT 
was  reversed  and  the  cause  remanded  by  the 
Conrt  of  Civil  Appeals  (202  S.  W.  199).  and 
plaintiff  brings  error.  Judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  re- 
versed, and  Judgment  rendered  that  plaintiff 
take  nothing. 

Templeton,  Brooks,  Napier  &  Ogdeu,  of 
San  Antonio,  for  plaintiff  In  error. 

W.  W.  King,  of  San  Antonio,  for  defend- 
ants In  error. 

McCLENIJON,  P.  J.  This  suit  was  brought 
by  W.  H.  Maverick  against  AleJo  E.  Perez 
and  several  others,  to  cancel  a  deed  to  140 
acres  of  land  In  Bexar  county,  and  recover 
back  the  property,  upon  the  ground  that  a 
part  of  the  consideration  for  the  deed,  se- 
cured by  expressly  reserved  vendor's  lien, 
bad  not  been  paid,  and  plaintiff  had  exer- 
cised his  right  to  rescind  the  contract  of 
sale  and  recover  upon  liis  superior  title.  The 
cause  was  tried  before  a  Jury  upon  special 
Issues,  and  Judgment  was  rendered  upon  the 
findings  of  the  Jury  in  favor  of  the  plaintiff 
for  the  land  sued  for.  The  Court  of  Civil 
Appeals  sustained  an  assignment  of  error 
complaining  of  the  admission  of  certain  tes- 
timony by  the  trial  court,  reversed  the  trial 
court's  Judgment,  and  remanded  the  cause 
for  a  new  trial.    202  S.  W.  199. 

The  controlling  issue  in  the  case  is  wheth- 
er under  any  view  of  the  evidence  plaintiff 
presented  a  cause  of  action  for  rescission  of 
the  deed  and  recovery  of  the  land.  The  fol- 
lowing statement  of  the  pleadings  and  evi- 
dence win  suffice  to  a  clear  understanding  of 
this  issue: 

Plaintiff  alleged  that  on  February  23, 18S0, 
he  conveyed  the  land  to  Juana  Navarro  y 
Alsbury,  deceased,  for  the  sum  of  $700,  evi- 
denced by  note  due  on  or  before  one  year 
after  date,  the  note  and  deed  reserving  a 
vendor's  lien  to  secure  the  purchase-money 
obligation ;  that  the  grantee  and  those  claim- 
ing under  her  had  failed  and  refused  to  pay 
the  note  in  fall,  and  therefore  plaintiff  had 
exercised  his  right  and  option  to  cancti  the 
deed  and  rescind  the  sale ;  that  by  reason  of 
such  failure  to  pay  and  such  exercise  by 
plaintiff  of  his  option  to  rescind,  he  was  en- 
titled to  the  possession  of  the  premises  and 
have  the  deed  canceled  and  held  for  nangbt. 
His  prayer  was  for  a  cancellation  of  the  deed 
and  a  Judgment  for  titie  and  possession  of 
the  premises,  and  for  damages  and  costs. 

The  defendants,  besides  a  general  demurrer 
and  special  exception,  the  latter  interposing 
against  a  recovery  of  the  property  the  bar  of 
the  statutes  of  limitation  of  three,  four,  five, 
and  ten  years,  urged  a  general  denial,  plea 
of  not  guilty,  and  special  pleas  of  payment 
of  the  purchase-money  note  and  of  good-faith 
Improvements  upon  the  property  amounting 
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to  $2,465;  and  prayed  to  recover  the  vAlue  of 
their  ImproTements,  ehonld  Judgment  be  ren- 
dered for  plaintiff  for  the  land. 

There  were  three  special  issues  submitted 
to  the  Inry,  the  findings  under  which  were: 
First,  that  the  note  bad  not  been  paid  in 
full ;  second,  that  the  amount  "still  owing  on 
account  of  said  note''  was  $86.40;  and,  third, 
that  at  the  time  the  improvements  were 
made  defendants  did  not  believe  that  the 
purchase  money  had  been  paid  in  full. 

Plaintiff  was  conceded  to  be  common 
source  of  title.  The  evidence  showed  the  con- 
veyance of  the  property,  execution  of  tlie 
$700  note,  and  retention  of  the  vendor's  lien 
as  pleaded.  The  note  bore  12  per  cent  Inter- 
est per  annum  from  date.  It  was  In  the  pos- 
session of  plaintiff,  and  bore  indorsements  of 
credits  as  follows:  February  23,  1880,  $675; 
May  9,  1882,  $16  on  principal  and  $83.75  "in- 
terest to  May  23/82" ;  and  November  12, 1886, 
$61,  "interest  to  date  and  forty  dollars  ($40) 
part  principal,  leaving  due  seventy  dollars 
($70)." 

The  date  of  the  death  of  the  original  gran- 
tee is  not  shown,  but  both  sides  Introduced 
deeds  as  follows:  Deed  from  the  original 
grantee  to  A.  O.,  and  Oswaldo  Perez,  Octo- 
ber 27,  18S2 ;  deed  from  A.  G.,  and  Oswaldo 
Perez  to  Alejo  E.  Perez,  November  18,  1885 ; 
deed  from  AleJo  E.  Perez  to  Alfred  S.  Perez, 
April  2,  1901;  deed  from  Alfred  S.  Perez  to 
AleJo  E.  Perez,  Sr.,  March  28,  1908,  convey- 
ing to  the  latter  a  life  estate  in  the  property. 

Juana  Navarra  y  Alsbury  went  Into  pos- 
session of  the  property  immediately  upon 
conveyance  to  her  in  1880,  and  she  and  those 
claiming  under  her  had  oontinnous  posses- 
sion and  paid  the  taxes  thereon  op  to  the 
date  of  the  triaL  The  improvements  pleaded 
by  defendants  and  their  value  at  $2,510  were 
proved  up  without  controversy.  Several  let- 
ters were  addressed  to  AleJo  B.  Perez  by  the 
plaintiff,  or  his  agent,  prior  to  the  date  of  the 
last  credit,  calling  on  him  to  pay  taxes  for 
which  the  property  was  advertised,  and  de- 
manding payment  of  the  balance  of  the  pur- 
chase money. 

On  April  23,  1888,  Alfred  Maverick,  as  at- 
torney for  plaintiff,  wrote  to  AleJo  E.  Perez, 
reminding  him  that  $70  was  still  due  upon 
the  principal  of  the  note,  and  aslting  him  to 
call  at  his  office  and  settle  the  account  "at 
his  earliest  convenience,"  and  also  asking 
him  to  pay  the  taxes  for  which  the  property 
was  then  advertised  for  sale.  From  the  date 
of  that  letter  up  to  August,  1014,  no  demand 
was  ever  made  upon  any  of  the  defendants, 
either  for  payment  of  the  balance  upon  the 
note  or  for  restitution  of  the  premises.  Plain- 
tiff explained  his  conduct  in  this  regard  as 
follows: 

"The  reason  I  let  it  rock  algng  was  I  cUdn't 
anppose  he  could  do  anything  with  the  land 
without  clearing  it  oS." 


And  he  brought  suit  because  of  the  191S 
statute  of  limitations. 

Between  August,  1914,  and  about  one  week 
prior  to  November  16, 1914,  the  date  suit  was 
died,  negotiations  looking  towards  an  adjust- 
ment of  the  balance  claimed  upon  the  note 
were  conducted  between  plaintiff  and  hid 
son,  Louis  Maverick,  on  the  one  hand,  and 
Alejo  B.  Perez  and  his  attorney,  on  the  other. 
Just  what  was  said  by  the  participants  in 
the  several  conferences  which  took  place  dur- 
ing this  period  is  a  matter  of  some  conflict 
in  the  testimony.  The  version  of  Perez  and 
his  attorney  is  that  the  Mavericks  were  de- 
manding the  full  amount,  principal  and  in- 
terest, claimed  to  be  due,  or  at  least  not  less 
than  $350  of  that  amount;  Perez  claiming 
that  he  thought  the  amount  had  been  paid 
by  his  mother,  and  that  if  plaintiff  had  told 
him  there  was  anything  due  after  the  death 
of  his  mother,  he  would  have  settled  it  long 
ago,  and  expressing  a  willingness  to  pay  up 
if  he  could  raise  the  money,  or  if  the  amount 
demanded  were  scaled  to  a  sum  which  he 
could  raise.  Plaintiff  testified  that  in  these 
conversations  Perez  admitted  that  the  money 
was  owing,  and  said  he  would  try  to  borrow 
it  and  pay  it.  It  appears  from  the  testimony 
of  Louis  Maverick  that  he  bad  for  about  two 
years  prior  to  1914  been  endeavoring  to  in- 
duce his  father  to  let  him  collect  the  debt, 
but  the  latter  did  not  accede  to  this  request 
until  August,  1914;  that  between  that  date 
and  about  a  week  before  the  trial,  he  wrote 
four .  letters  to  Perez  donanding  payment, 
and  had  two  conferences  with  him.  His  ver- 
sion of  the  first  conference  is  given  in  the 
following  language: 

"When  Mr.  Perez  came  the  first  time  he  came 
with  his  son  and  Mr.  Wilklns.  He  came  in  and 
said  he  had  received  the  letter  and  that  he 
wanted  to  adjust  the  matter,  that  the  matter 
had  been  running  along  a  long  time  and  had 
been  on  his  mind  and  he  wanted  to  finally  ad- 
Just  and  whether  we  would  take  less  than  he 
owed  us,  and  knowing  the  disposition  of  the 
Mexican  race  to  dicker  and  banter  about  al- 
ways paying  a  little  less  than  what  they  really 
owe,  I  insisted  that  he  would  have  to  pay 
the  entire  sum,  and  he  left  the  office  saying 
that  he  would  try  and  make  arrangements  to 
pay  the  money.  He  never  has  denied  owing  it 
to  me;  I  have  talked  to  him  personally  twice. 
Tea,  sir;  he  at  that  conversation  told  me 
that  h«  would  see  if  he  could  go  out  and  raise 
the  money." 

He  testifies  that  the  next  conference  was 
with  Perez's  attorney,  who  endeavored  to  get 
the  amount  scaled  to  $250,  which  witness  de- 
clined. The  last  conference  with  Perez, 
which  was  after  the  last  letter,  the  witness 
described  as  follows: 

"Be  said  that  the  matter  had  been  on  his 
mind,  bat  the  trouble  was  he  had  never  been 
able  to  rustle  up  enough  money  to  pay  his 
taxes  and  other  little  expenses  and  improve- 
ments and   also  meet  this   obligation,  and  hi 
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figured  that  it  would  rock  along  and  some  day 
be  would  do  it,  lits  sods  aud  the;  would  pay 
it.  He  said  he  was  trying  to  get  the  money 
then  to  pay  it  and  that  he  had  spoken  to  Mr. 
Rubiola  and  asked  him  to  loan  him  money,  and 
I  think  he  mentioned  Mr.  Andres  Coy.  Any- 
how, he  told  me  he  had  spoken  to  some  one  or 
two  or  three  persons  to  get  this  money  to  pay 
this  note  and  he  wanted  to  know  then  if  we 
would  knock  some  of  it  off  and  I  told  him  I 
certainly  would.  We  didn't  want  to  be  hard 
on  him,  but  what  we  wanted  to  get  was  to  get 
this  money  paid,  this  note  paid  and  settled, 
that  he  had  plenty  of  time,  and  I  told  bim  then 
that  it  was  getting  pretty  close  to  the  expira- 
tion of  the  time  in  which  suit  had  to  be  filed 
and  that  we  could  possibly  wait  on  him  one 
more  week,  and  at  the  expiration  of  the  week 
I  believe  I  went  to  your  office  and  asked  you  to 
file  this  suit.  And  Mr.  Perez  also  stated  that 
he  would  give  us  a  mortgage  on  this  land  to 
pay  this  sum  of  money,  and  I  told  him  that  I 
didn't  know  how  the  title  of  the^  land  was, 
that  I  understood  it  was  mixed  up  with  some 
heirs  and  I  wasn't  satisfied  that  he  himself 
could  give  us  a  mortgage  on  it,  on  the  land 
without  everybody  executing  it,  and  that  it 
would  not  be  satisfactory,  and  the  only  way 
we  could  do  would  be  to  file  the  suit,  and  then 
if  he  wanted  to  come  in  and  pay  the  money 
we  could  dismiss  the  suit." 

Perez,  the  only  witness  on  the  subject,  tes- 
tified that  tbe  land  was  worth  only  $1.50  an 
acre  at  the  time  of  purchase  in  1880.  The 
only  testimony  upon  value  at  the  time  of 
trial  was  that  of  Perez  and  his  son,  who 
fixed  the  value  respectively  at  $35  and  $50  an 
acre. 

[1]  The  doctrine  announced  in  those  cases 
which  hold  the  vendee  estopped  to  deny  the 
superior  title  of  the  vendor,  where  the  for- 
mer has  repudiated  the  contract  of  sale  by 
successfully  Interposing  the  bar  of  limitation 
to  the  enforcement  of  the  purchase  money  ob- 
ligation, has  no  application  to  the  case  pre- 
sented by  this  record.  Plaintiff's  suit,  both 
in  form  and  substance,  was  an  action  to  can- 
cel the  deed  and  rescind  the  contract  of  sale 
—an  action,  under  repeated  holdings  of  our 
Supreme  Court,  cognizable  only  in  equity,  In 
which  It  must  appear  that  the  right  to  re- 
scind existed  at  the  time  the  action  was 
brought;  that  it  was  not  inequitable  to  per- 
mit the  exercise  of  that  right;  and  that 
plaintiff  was  offering  to  do  equity.  Thomas 
V.  Beaton,  25  Tex.  Supp.  318;  Von  Roader 
V.  Robson,  20  Tex.  754 ;  Younger  v.  Welch, 
22  Tex.  418;  McCarty  v.  Moorer,  50  Tex. 
287;  Coddington  v.  Wells,  59  Tex.  49;  Tom 
V.  WoUhoefer,  61  Tex.  277;  Moore  v.  Gles- 
ecke,  76  Tex.  543,  13  S.  W.  290. 

[2,  3]  The  rights  of  the  vendor  of  real  es- 
tate in  property  conveyed  under  executory 
contract  are  measured  by  the  terms  of  the 
contract,  and  the  right  to  rescind  and  re- 
cover the  property  upon  the  strength  of  the 
vendor's  so-called  superior  title.  Is  but  an 
alternative  remedy  which  the  vendor  has  un- 
der the  contract  of  sale.    Carey  v.  Starr,  S3 


Tex.  608,  56  S.  W.  324 ;  Douglass  v.  Blount, 
95  Tex.  369,  67  S.  W.  484,  58  L.  R.  A.  699. 
This  right  of  rescission  is  by  no  means  an 
absolute  one,  and  may  be  lost  or  waived  In 
a  number  of  ways;  and  when  lost  it  will 
not  be  revived  unless  to  do  so  Is  necessary 
to  protect  the  vendor  against  a  successful 
repudiation  by  the  vendee  of  the  unsatisfied 
obligations  of  the  contract  under  which  he 
holds. 

The  principles  announced  in  the  following 
quotations  from  Tom  v.  WoUhoefer,  above, 
control,  we.  think,  the  proper  dispodtlon  of 
this  case: 

"The  vendor's  remedy  by  rescission  is  a 
harsh  and  stringent  one,  especially  when  a 
part  of  the  consideration  has  l>een  paid,  and 
it  is  sought  to  forfeit  the  payment  and  recover 
or  resell  the  land.  Hence  slight  circumstances 
are  seized  upon  to  protect  tha  vendee  against 
the  forfeiture  of  the  amount  paid,  or  compel 
the  vendor  to  seek  redress  by  a  suit  for  the 
balance  due  upon  the  purchase  money. 

"He  must  not  delay  too  long  in  insisting  upon 
payment  of  the  money  as  it  falls  due,  or  he  will 
be  considered  as  having  waived  the  default 
*  *  *  He  must  not  treat  the  contract  as 
still  subsisting,  or  do  any  act  which  may  be 
construed  into  its  affirmance.    »    •    • 

"If  the  vendor  goes  into  equity  to  set  aside 
the  sale  he  must  tender  the  purchase  money 
already  received  or  he  will  be  defeated  as  not 
offering  to  do  equity.  Coddington  v.  Wells,  [58 
Tex.  49];  Thomas  v.  Beaton,  25  Tex.  Supp. 
321." 

These  principles  have  been  repeatedly  re- 
iterated and  followed  in  this  state,  and  we 
deem  it  unnecessary  to  multiply  cltatl<His 
which  support  them. 

[4]  The  undisputed  facts  show  beyond 
question  that  at  the  time  the  suit  was  insti- 
tuted the  right  of  rescission  had  been  lost; 
and,  if  capable  of  being  revived,  this  clearly 
could  not  be  done  except  as  a  last  resort  to 
enforce  performance  of  the  contract.  The 
fact  that  all  but  $70  or  less  of  the  total  con- 
sideration of  $700  had  been  paid;  that  the 
balance,  if  any,  was  past  due  since  Febru- 
ary, 1881;  that  plaintiff  bad  accepted  re- 
peated payments  since  that  date,  and  bad 
continued  to  demand  payment  of  the  balance 
up  to  the  year  1888 ;  that  from  that  time  un- 
til 1914  no  action  was  taken  by  plaintiff  in 
any  way  indicating  that  he  intended  to  ex- 
ercise his  right  of  rescission,  if  it  existed; 
and  that  during  this  period  defendants  bad 
expended  $2,500  In  Improvements  upon  the 
property,  and  the  value  of  the  land  without 
improvements  bad  enhanced  to  over  $5,000 — 
conclusively  establish  a  waiver  and  loss  of 
the  right  of  rescission.  No  circumstances 
are  In  evidence  in  any  way  tending  to  sup- 
port a  finding  that,  if  the  right  of  rescission 
was  subject  to  be  revived,  such  revival  had 
taken  place.  No  effort  to  enforce  the  pay- 
ment of  the  purchase  money  by  suit  was 
made,  and  clearly  if  suit  had  been  brought 
for  the  alleged  balance  of  purchase  money. 
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defendants  wonid  have  had  the  right  to  oon- 
test  tbe  action  npon  the  ground  of  payment, 
without  Jeopardizing  either  their  title  to  tbe 
property  or  their  right  to  discharge  any  part 
of  the  debt  Jndidally  determined  to  be  nnpaid. 
Hie  mere  fact  that  defendants  did  not  pay 
the  claim,  when  presented,  would  not  amount 
to  such  repudiation  of  the  contract  of  sale  as 
would  authorize  a  rescission.  Especially  is 
this  so  In  view  of  the  circumstances  sur- 
rounding the  transaction,  the  conduct  of  the 
grantor,  and  the  long  lapse  of  time  since  the 
■maturl^  of  tbe  debt.  If  plaintiCC's  version 
of  the  negotiations  Immediately  preceding 
tlie  suit  is  correct,  then,  instead  of  a  repudia- 
tion of  the  debt,  Alejo  B.  Perez,  the  only  de- 
fendant of  whom  any  demand  was  ever  made, 
acknowledged  its  Justness,  professed  a  will- 
ingness to  pay  if  be  could  raise  the  money, 
and  even  offered  to  execute  a  mortgage  upon 
the  property  to  secure  it.  It  would  be  a  doc- 
trine entirely  foreign  to  our  conception  of 
equitable  principles  which  would  hold  that 
the  harsh  right  of  rescission,  which  had  been 
lost  for  a  period  of  nearly  thirty  years,  was 
rerlTed  by  a  mere  failure  to  pay  a  compar- 
atively trivial  balance  of  purchase  money  ad- 
mitted to  be  owing. 

[5]  The  further  doctrine  is  announced  In 
the  above  cases  that  in  an  action  of  this 
cliaracter,  especially  where  a  large  part  of 
the  purchase  money  has  been  paid,  the  gran- 
tor must,  in  order  to  invoke  the  aid  of  a 
court  of  equity  to  cancel  a  deed  and  rescind 
a  contract  of  sale,  offer  to  pay  back  the  pur- 
chase money  and  place  the  vendee,  or  those 
claiming  under  him,  in  statu  quo.  The  evi- 
dence negatives  any  offer  or  willingness  on 
plaintiff's  part  to  comply  with  this  prereclui- 
slte.  We  doubt  whether  the  adjudicated 
cases  present  a  state  of  facts  demanding 
more  strongly  than  does  the  present  case  an 
application  of  the  maxim  that  "He  who  seeks 
equity  must  do  equity." 

We  conclude  that  the  Judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  should 
be  reversed,  and  judgment  rendered  that  the 
plaintiff  take  nothing  by  his  suit. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


BROWNING   ENGINEERING   CO.  V. 
WILLETT  et  al.     (No.  120-2986.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  9,  1921.) 


I.  Pleading  €=s>228— Exemptions  held  sulRoieat 
at  pointing  oat  the  particular  pleading  ob- 
jected to. 
Certain  exceptions  objected  to  as  being  no 

more   than  general   demurrers,   while   general 


in  their  phraseology,  held  to  meet  substantially 
the  requirement  of  tbe  rule  that  they  should 
point  out  the  particular  pleading  excepted  to. 

2.  Evidencs  «=3434(i  I)— Oral  gaarantlos  and 
wamntlos  provable  In  dofento  of  fnad  to 
aotloo  OR  written  sale  contraot 

In  an  action  on  a  sale  contract,  an  objec- 
tion to  evidence  of  representations  as  fomish- 
ing  guaranties  and  warranties  not  in  the  writ- 
ten agreement  is  not  well  taken,  where  the 
answer  pleaded  fraud  inducing  defendants  to 
contract,  making  such  evidence  admissible. 

3.  Sales  <s=9354(5)— Allegation  of  seller's  fail- 
ure to  ship  part  of  machinery  held  not  sub- 
ject to  exception  as  varying  written  contraot. 

In  an  action  on  a  sale  contract,  an  excep- 
tion to  the  answer,  on  the  grounds  that  all 
verbal  specifications  and  guaranties  antecedent 
to  the  contract  were  included  and  that  facts 
were  not  alleged  to  show  sufficient  considera- 
tion for  any  subsequent  agreements,  should  not 
have  been  sustained  as  to  an  alleged  independ- 
ent fact  that  the  plaintiff  had  failed  to  ship  a 
part  of  the  machinery  contracted  for. 

4.  Sales  «=>354(6) —Allegation  that  plaintiff 
seller  knew  the  work  for  which  the  machine 
sold  was  to  be  used  held  material  on  Issue  of 
fraud. 

In  a  seller's  action  against  buyers  of  ma- 
chinery, an  allegation  of  the  answer  that  plain- 
tiff Icnew  the  character  of  work  the  machine 
was  intended  to  do  was  material  on  the  issue 
of  fraud  in  inducing  defendants  to  contract. 

5.  Sales  9=»354(6)— Allegatloa  la  answer  of 
defects  in  maoblnery  sold  held  proper  ou  is- 
sue of  fraud. 

In  a  seller's  action  for  machinery  sold,  buy- 
er's allegations  as  to  the  defects  which  pre- 
vented it  from  doing  the  work  for  which  it  was 
intended  held  proper  on  the  issue  of  fraud  in- 
ducing sale,  and  not  subject  to  exception  as 
not  being  Included  in  the  contract  or  lacking 
in  definiteness  and  certainty. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  the  Browning  Engineering  Com- 
pany against  W.  E.  Wlllett  and  othera 
Judgment  for  plaintiff  was  reversed  and  re- 
manded by  the  Court  of  Civil  Appeals  (186 
S.  W.  352),  and  plaintiff  brings  error.  Judg- 
ment of  ihe  Court  of  Civil  Appeals  affirmed, 
and  case  remanded  to  tbe  district  court  for 
trial. 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas,  for  plaintiff  in  error. 

Burgess,  Burgess,  Germany  &  Chrestuian, 
of  Dallas,  for  diefendants  in  error. 

KIITRELL,  J.  This  action  was  baaed  oa 
a  written  contract  for  the  sale  of  a  certain 
machine  de^nated  as  "One  Standard  Four- 
Wheel  Type -Browning  Locomotive  Crane." 

The  pleadings  of  plaintiff  in  substance  al- 
lege the  contract  to  purchase  and  the  breach, 
and  pray  for  Judgment  and  foreclosure. 
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The  defendants  answered  at  great  length, 
but  perhaps  not  greater  than  the  necessi- 
ties of  the  situation  required. 

It  will  be  helpful  before  dealing  with  their 
pleading  to  set  forth  the  guaranties  and  war- 
ranties contained  In  the  contract. 

Where  the  term  "contract"  Is  used,  It  will 
be  understood  as  applying  to  both  the  "con- 
tract of  sale"  and  the  "spedflcatlons"  which 
together  constitute  the  contract  between  the 
seller  and  the  buyer. 

The  term  "guaranty"  and  "warranty"  are 
the  legal  equivalents  each  of  the  other,  and 
are  evidently  used  as  synonymous  In  the 
contract. 

That  In  the  "contract  of  sale"  proper  reads 
as  foUows: 

"We  guarantee  all  workmanship  and  materi- 
als to  be  the  best  of  their  several  kinds,  and 
the  entire  work  to  be  constructed  and  finished 
in  a  good,  sabstantial,  workmanlike  manner, 
and  thoroughly  tested  before  shipment.  Should 
any  material  farnished  by  us  prove  defective, 
and  the  defect  or  breakage  is  not  due  to  mis- 
use, abuse,  or  neglect  on  the  part  of  the  user, 
we  will  replace  such  parts  f.  o.  b.  our  worjcs 
for  one  month  from  date  of  shipment.  But  we 
will  not  allow  any  claim  for  damage,  expense 
incurred  for  transportation  charges,  for  repair- 
ing the  machinery,  for  delays,  or  otherwiEe,  un- 
less under  special  agreement  made  In  writing." 

That  in  the  "speclflcations"  reads  as  fol- 
lows: 

"We  guarantee  this  locomotive  crane,  wheth- 
er so  stipulated  in  a  contract  or  not;  to  be 
of  the  best  workmanship  and  material,  ac- 
curately constructed  to  our  duplicate  system 
and  to  develop  the  various  speeds  and  capacities 
as  stated  herein.  Each  Individual  part  is  guar- 
anteed to  be  of  good  material  and  free  from 
physical  defects.  This  guarantee  is  Intended 
to  cover  everything  for  which  a  builder  can 
be  considered  accountable,  and  will  remain  in 
force  for  one  year  from  date  of  sale." 

There  Is  set  forth  In  the  contract  the  stipu- 
lation quoted  below,  which,  while  It  comes 
after  the  signature  of  the  contracting  parties. 
Is  treated  by  the  plaintiff  In  error  (plaintiff 
below)  as  i«rt  of  the  contract,  and  such 
treatment  appears  not  to  meet — In  so  far  as 
the  record  reveals — ^wlth  any  objection  on 
the  part  of  the  defendants  in  error  (defend- 
ants below).    That  stipulation  is  as  follows: 

"The  above  agreement  embodies  all  the  terms 
of  this  contract  and  no  changes  therefrom  can 
be  made,  except  by  special  agreement  in  writ- 
ing signed  by  an  executive  officer  of  the  Brown- 
ing Engineering  Company.  Both  copies  to  be 
sent  to  Cleveland  for  approval." 

The  Browning  Engineering  Company, 
plaintiff  in  the  court  below,  and  appellee  In 
the  Court  of  Civil  Appeals,  is'  plaintiff  in 
error  in  this  court,  and  for  convenience  the 
parties  will  be  referred  to  as  plaintiff  and 
defendants  as  they  were  in  that  court 

The  length  of  the   contract  proper,   the 


minute  details  of  the  spedficationB,  and  the 
character  of  defense  made  necessary  by  rea- 
son of  these  facts,  make  it  exceedingly  diffi- 
cult to  so  condense  onr  conduslona  that 
this  opinion  will  not  be  of  such  length  as  to 
deprive  it  of  nruch  of  the  value  it  migfat 
otherwise  have  as  a  guide  In  case  of  another 
trial,  or  as  a  precedent  in  like  cases  In  the 
future. 

.  Portunatdy  the  (^posing  parties  agree 
that  there  are  but  substantially  two  questions 
presented  for  our  determination.  They  are 
as  follows: 

First  Were  the  allegations  with  reference 
to  the  manner  In  which  the  plaintiff  procured 
the  contract  of  sale  from  the  defendant  under 
the  circumstances  aUeged  such  as  to  warrant 
the  introduction  of  'parol  evidence  to  show 
that  the  contract  was  obtained  through  fraud 
and  deceit? 

Second.  Were  the  allegations  In  the  cross- 
bill regarding  the  faUure  of  the  machinery 
to  flu  the  written  warranty  thereof  of  the 
seller  stich  as  to  authorize  the  Introduction 
of  evidence  in  mipport  of  such  allegations? 

The  trial  court  sustained  eight  exceptions 
to  defendants'  answer,  to  which  action  de- 
fendants duly  excepted,  and  declined  to 
amend,  and  permission  was  refused  them  by 
the  trial  court  to  offer  evidence,  which  ac- 
tion the  CJourt  of  Cavil  Appeals  held  to  be 
erroneous. 

Of  the  eight  exceptions,  only  four— the 
first,  second,  third,  and  sixth— were  made  the 
basis  of  assignments  of  error  in  the  Court  of 
Civil  Appeals. 

These  four  were  as  follows: 

"(1)  It  excepts  to  all  verbal  specifications, 
guaranties,  warranties,  and  representations  al- 
leged to  have  been  made  to  defendants  prior 
to  or  contemporaneous  with  the  written  con- 
tracts sued  on,  and  says  that  no  facts  are 
alleged  showing  them  to  be  part  of  the  contract 
in  question,  or  effective  in  any  wise  to  qualify, 
alter,  or  vary  the  terms  of  the  written  in- 
strnments,  and  of  this  it  prays  judgment. 

"(2)  It  excepts  to  all  verbal  specifications, 
guaranties,  warranties,  and  representations 
subsequent  to  the  execution  of  the  written  con- 
tract sued  on,  and  says  that  no  facts  are  al- 
leged showing  them  to  be  based  upon  any  suf- 
ficient consideration,  or  constituting  same  any. 
part  of  the  contract  in  question,  or  effective  in 
any  wise  to  qualify,  limit,  vary,  or  alter  the 
said  contract,  and  of  this  it  prays  judgment 

"(3)  It  excepts  to  the  allegations  made  as 
to  the  knowledge  of  the  plaintiff  as  to  the  char- 
acter of  the  work  proposed  to  be  done  by  the 
machinery  purchased  from  it  by  defendants  as 
being  immaterial  and  in  no  wise  effective  to 
modify,  vary,  or  enlarge  the  contract  sued  on, 
or  the  obligations  of  the  plaintiff  thereunder, 
and  of  this  it  prays  judgment 

"(6)  It  excepts  to  the  allegations  as  to  di- 
vers breaches  of  warranty  by  plaintiff,  for  that 
the  alleged  warranties  and  guaranties  relied 
on,  if  verbal,  constitute  no  part  of  the  con- 
tract sued  on,  and,  if  contained  in  the  contract 
sued  on,  are  not  pleaded  with  aach  definiteness 
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and  certainty  as  to  apprise  the  plaintiff  of  the 
proiTiaions  of  tiie  contract  supposed  to  em- 
brac*  the  oUisations  claimed,  and  of  thia  prays 
judgment"    186  S.  W.  352. 

TtiB  laat  section  of  defendants'  answer 
that  was  attacked  was  section  12,  which  was 
done  by  No.  8  of  the  exceptions.  The  remain- 
der of  plalnttfTs  supplemental  pleading  only 
amounted  to — ^indeed,  by  its  express  terms 
was — a  denial  of  the  allegations  of  defend- 
ants contained  in  their  answer  and  cross- 
bUL 

lU  We  have  carefully  considered  the  con- 
tention of  defendant  In  error  that  the  above- 
quoted  exceptions  are  no  more  than  general 
demurrers,  and  have  reached  the  conclusion 
that,  while  they  are  to  a  large  extent  gen- 
eral In  their  phraseology,  yet  they  meet  sub- 
stantially the  requirement  of  the  rule  that 
they  shall  *^int  out  the  particular  pleading 
excepted  to,"  eta 

The  Supreme  Court  has  indicated  to  us 
what  questions  presented  by  the  record  are 
necessary  to  be  passed  upon,  and  what  ac- 
tion should  in  its  judgment  be  taken  thereon ; 
hence  no  other  questions  will  be  discussed, 
since  the  Judgment  of  the  Court  of  Civil  Ap- 
peals reversing  the  judgment  of  the  district 
court  and  remanding  the  cause  for  a  new 
trial  must  be  affirmed. 

[2]  The  first  assignment  of  error  presented 
by  plaintiff  in  error  (plaintiff  in  the  court  be- 
low) is  as  follows: 

"The  Court  of  Civil  Appeals  erred  in  sus- 
taining appellants'  first  assignment  of  error, 
which  complained  of  alleged  error  on  the  part 
of  the  trial  court  in  sustaining  plaintiffs'  special 
exception*  No.  1  to  the  answer  of  appellants 
filed  in  the  trial  court." 

The  assignment  is  overruled  for  the  rea- 
son that  while  no  guaranties  or  warranties 
could  be  proved,  except  such  as  were  set 
up  tn  the  contract,  yet  by  paragraphs  7  and 
8  of  defendants'  answer  fraud  in  Indfidng 
defendants  to  enter  Into  the  contract  was 
stifflciently  alleged,  and  if  the  allegations 
were  true  the  contract  was  voidable  at  the 
Instance  of  defendants. 

rS]  l%e  second  assignment  of  error  Is  as 
follows: 

"The  Court  of  Civil  Appeals  erred  in  sus- 
taining appellant's  second  assignment  of  er- 
ror, which  complained  of  the  alleged  error  on 
the  part  of  the  trial  court  in  sustaining  plain- 
tiiTs  exception  No.  2  to  the  answer  of  appel- 
lants, filed  in  the  trfail  court." 

It  Aonld  be,  and  Is,  <wwmled  for  the 
reason  that  spcolal  exception  No.  2  quoted 
above  should  not  have  been  sustained  by  the 
trial  court;  hence  the  AcUon  ot  the  Ooiirt  of 


Civil  Appeals  in  reversing  the  action  of  the 
trial  court  was  cwrect,  for  the  reason  that 
it  appears  that  plaintiff  In  error  treated  it 
as  relating  to  the  averment  that  plaintiff 
had  failed  to  ship  a  part  of  the  machinery 
contracted  for. 

Such  averment  did  not  In  any  way  relate 
to  subsequent  verbal  specifications,  warran- 
ties, guaranties,  or  representations,  but  re- 
lated solely,  to  the  alleged  Independent  fact, 
that  plaintiff  had  failed  to  comply  with  Its 
contract  in  full. 

[4]  The  third  assignment  of  error  Is  as  fol- 
lows: 

"The  Court  of  Civil  Ai>peal8  erred  in  sus- 
taining appellant's  third  assignment  of  error, 
which  complained  of  alleged  error  on  the  part 
of  the  trial  court  in  sustaining  plaintiff's  ex- 
ception No.  3  to  the  answer  of  appellants  filed 
in  the  trial  court." 

It.  should  be,  and  Is,  overruled  because  the 
allegations  that  plaintiff  knew  of  the  char- 
acter of  the  work  the  machine  was  intend- 
ed to  do  was  material  on  the  issue  of  fraud 
In  inducing  defendants  to  enter  into  the  con- 
tract, which  we  have  held  was  sufficiently 
pleaded  by  paragraphs  7  and  8  of  their  an- 
swer. 

[6]  The  fourth  assignment  of  error  relat- 
ing to  special  exception  No.  6  is  as  follows: 

"The  Court  of  Civil  Appeals  erred  in  sustain- 
ing appellant's  fourth  assignment  of  error, 
whM>h  complained  of  alleged  error  herein  on  the 
part  of  the  trial  court  in  sustaining  plaintiff's 
exception  No.  6  to  the  answer  of  appellants  filed 
in  the  trial  court." 

The  allegations  as  to  defects  in  the  ma- 
chinery which  prevented  it  from  doing  the 
work  it  was  intended  to  do  were  proper  on 
the  issue  of  fraud,  set  up  by  sufficient  plead- 
ings by  defendants;  hence  that  assignment 
is  overruled. 

Since,  as  has  been  shown,  both  itartles 
agree  that  there  are  only  two  questions  pre- 
sented for  determination,  which  questions 
have  already  been  set  forth,  and  since  It  fol- 
lows that  both  of  said  questions  must  be  an- 
swered in  the  affirmative,  we  recommend  that 
the  judgment  of  the  Court  of  Civil  Appeals 
reversing  and  remanding  the  case  for  a 
new  trial  be  affirmed  and  that  the  case  be 
remanded  to  the  district  court  for  trial  in 
accordance  with  this  opinion. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  C<Hnmis9lon  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  its 
opinion. 
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WYATT  &  WINGO  et  al.  v.  WHITE  et  al. 
(Nos.  205-3284.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Pleading  <»=>403 (3)— Petition  held  to  suffl- 
olentiy  allege  execution  of  bond  by  sureties 
In  view  of  answer. 

In  an  action  on  a  graardian's  bond,  an  alle- 
gation  tliat  tlie  fund  in  liis  liands  had  been  mis- 
appropriated by  him,  and  that  by  reason  there- 
of defendants  became  liable  as  sureties,  was 
sufficient  as  against  an  exception  on  the  ground 
tliat  it  did  not  allege  defendants'  execution  of 
the  bond,  in  view  of  the  answer,  tiled  before 
the  exception  was  acted  upon,  alleging  that 
they  signed  the  bond  solely  as  sureties. 

2.  Guardian  and  ward  <S=>  1 82 (5)— Petition  in 
action  on  bond  held  sufficient  though  not  con- 
taining allegation  as  to  performance  by  sur»- 
ties. 

In  an  action  on  a  guardian's  bond  condi- 
tioned for  the  faithful  performance  of  the 
guardian's  duties,  where  the  petition  alleged 
failure  of  the  guardian  to  account  for  certain 
funds,  it  was  sufficient  as  against  the  objection 
that  it  contained  no  allegation  as  to  perform- 
ance on  the  part  of  the  sureties,  as,  under  the 
bond,  they  were  to  become  liable  only  in  the 
event  of  the  guardian's  breach,  and  no  duty  ot 
performance  was  imposed  on  them. 

3.  Guardian  and  ward  €=3l82(5)— In  action  on 
bond  allegation  of  nonpayment  of  penalty 
held  unnecessary. 

In  an  action  on  a  guardian's  bond,  an  alle- 
gation that  the  guardian  invested  the  trust 
fund  without  orders  of  the  court  and  appro- 
priated it  to  his  own  use  sufficiently  charged  a 
failure  to  faithfully  discharge  his  duties  and 
rendered  annecessary  any  averment  of  nonpay- 
ment of  the  penalty  of  the  bond. 

4.  Guardian  and  ward  <$s>l82(5)— In  action  en 
bond  allegation  that  It  was  filed  held  to  in- 
clude Intermediate  steps. 

Under  Eev.  St.  1911,  arts.  40iJ7-4112,  re- 
quiring a  guarAan  to  take  oath,  give  bond  to 
be  fixed  by  the  county  judge,  present  the  oath 
and  bond  to  the  judge  for  his  action,  and  tile 
the  oath  and  bond  when  approved  by  the  county 
judge,  an  averment  in  an  action  on  the  bond 
that  it  had  been  filed  was  sufficient  to  include 
the  intermediate  steps,  including  the  fixing  of 
the  amount  by  the  judge  and  the  approval  of 
the  bond  by  him. 

5.  Guardian  and  ward  €=>  182(7)— instruction 
on  issue  wtiether  property  was  purchased 
with  funds  In  guardian's  hands  as  such  held 
improper. 

In  an  action  on  the  bond  of  a  guardian 
who  had  also  been  executor  and  trustee  under 
the  will  of  plaintiffs'  father,  evidence  held  in- 
sufficient to  authorize  a  requested  charge  call- 
ing for  a  finding  on  the  issue  of  whether  prop- 
erty received  in  settlement  of  a  previous  suit 
against  the  trustee  was  paid  for  with  money  in 
his  hands  as  guardian. 


6.  Guardian  and  ward  «=3|82(6)— To  avoM 
liability  for  Interest,  sureties  had  burden  of 
showing  that  expenditures  were  from  earn- 
ings of  guardianship  fund. 

In  an  action  on  the  l>ond  of  a  guardian  who 
had  been  executor  and  trustee  under  the  will 
of  his  wards'  father  which  provided  a  fund  for 
their  education  and  maintenance,  where  it  ap- 
peared that  the  guardian  checked  out  the  fund, 
and  it  did  not  appear  that  he  invested  it  as  re- 
quired by  Bev.  St.  1911,  arte.  4140-1147,  the 
burden  was  on  the  sureties  seeking  to  avoid 
liability  for  interest  to  show  that  the  expendi- 
tures by  the  guardian  for  the  education  and 
maintenance  of  the  wards  were  from  the  earn- 
ings of  the  fund  in  bis  hands  as  guardian. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  Willard  W.  White  and  others 
against  Wyatt  &  Wingo  and  another.  A 
Judgment  for  plaintiffs  was  alBrmed  by  the 
Court  of  Civil  Appeals  (207  S.  W.  679),  and 
the  defendants  named  bring  error.    Affirmed. 

Jno.  L.  Dyer,  Lea,  McGrady  &  Thomason, 
Gowan  Jones,  and  Charles  H.  Veale,  all  of 
El  Paso,  for  plaintiffs  in  error. 

Jones,  Jones,  Hardie  &  Grambling,  of  El 
Paso,  for  defendants  in  error. 

SPENCER,  J.  This  suit  was  instituted 
by  defendants  in  error  to  recover  of  W.  C. 
Davis,  as  principal,  and  plaintiffs  in  error, 
as  sureties,  upon  a  guardian's  bond  for  the 
alleged  failure  upon  the  part  of  Davis  to 
faithfully  discharge  the  duties  of  guardian 
of  the  estates  of  the  minors  named  in  the 
bond. 

Henry  Lee  Davis,  father  of  the  mipors,  died 
on  the  10th  day  of  August,  A.  D.  1906,  leav- 
ing a  .will  naming  W.  C.  Davis  as  Independ- 
ent executor  and  trustee  of  his  estate  With- 
out bond. 

Davis  qualified  as  executor  and  trustee 
and  filed  an  inventory  and  appraisement  of 
the  estate  in  which  the  assets  were  shown 
as  $78,814.75,  and  the  liabilities  at  |7,7£>0. 
Among  the  assets  was  an  insurance  policy  of 
the  face  value  of  $2,000  payable  to  the  three 
minors  named  in  the  bond.  It  was  to  collect 
the  amount  of  this  policy  that  Davis  qualified 
as  guardian,  giving  the  bond  heretofore  re- 
ferred to.  The  amount  of  the  policy  was 
collected  by  Davis  and  deposited  with  the 
Guaranty  Trust  &  Banking  Company  of  El 
Paso,  where  it  earned  ?72  interest  The  princi- 
pal and  accumulated  Interest  was  withdrawn 
from  this  institution  and  loaned  to  one  B. 
F.  Jenkins,  as  evidenced  by  his  note  of  March 
10,  1908.  Jenkins  paid  this  note  with  inter- 
est, amounting  to  $2,210.14,  about  January 
14,  A.  D.  1909,  and  it  was  on  that  date  de- 
posited by  Davis'  in  the  American  National 
Bank  to  his  account  as  executor  and  trustee, 
and  mingled  with  the  funds  of  the  estate.  By 
June  1,  1909,  Davis  had  checked  out  all  of 
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this  oommlngled  fund,  except  $180.82.  It 
was  to  collect  this  alleged  unaccounted  for 
saardian  fund  that  this  suit  was  commenced. 

The  probate  court  of  El  Paso  county  on 
July  21,  A.  D.  1908,  made  an  order  merging 
the  guardianship  cause  with  the  original 
cause  probating  the  will  and  directed  that 
Davis  handle  the  guardianship  fund  in,  the 
capacity  of  executor,  trustee,  and  guardian 
without  the  necessity  of  making  any  report 
other  tban  tha,t  required  by  the  .will. 

Some  time  prior  to  March,  A.  D.  1816,  the 
exact  date  not  appearing  of  record,  defend- 
ants In  error  instituted  a  suit  against  Davis 
for  an  accounting,  the  cause  being  No.  11817 
upon  the  dockets  of  the  Fourth  district  at 
El  Paso,  Tex.  In  that  cause  an  agreed  Judg- 
ment was  entered  in  which  the  court  found 
that,  in  addition  to  the  amount  of  property 
in  the  bands  of  Davis  as  trustee  at  the  time 
of  the  decree,  Davis  was  indebted  to  the 
wards  in  the  sum  of  $62,366.48,  which  sum  he 
used  In  various  and  sundry  investments  dur- 
ing the  management  of  the  trust,  and  with 
a  portion  of  said  sum  purchased  various 
items  of  property,  the  title  to  which  was  tak- 
en In  his  own  naiie.  This  property  was 
transferred  by  Davis  to  the  defendants  in 
error  at  the  agreed  value  of  $30,000,  and  a 
personal  judgment  rendered  against  him 
for  $13,643.13. 

Plaintiffs  In  error  contended  in  this  case 
that  the  guardian  fund  was  used  by  Davis  in 
the  parchase  of -the  properties  mentioned, 
and  that  such  property  was  worth  consider- 
ably more  than  the  agreed  value  at  which  It 
had  been  transferred,  and  that  they  were 
not  bound  by  the  agreement  and  the  Judg- 
ment entered  pursuant  thereto. 

A  general  demurrer  was  urged  to  defend- 
ants In  error's  iietltion  and  overruled.  A 
Jnry,  In  response  to  a  special  issue  submit- 
ted to  it,  found  that  the  fair  and  reasonable 
value  of  the  property  transferred  to  defend- 
ants In  error  was  ^6,400.  The  trial  court 
entered  Judgment  in  favor  of  each  of  the 
wards  for  her  i»ro  rata  share  of  $2,000,  with 
interest  thereon  at  the  rate  of  10  per  cent 
per  annum  from  the  14th  day  of  January,  A. 
D.  1909,  to  the  8th  day  of  September,  A.  D. 
1017,  less  the  guardian's  commission. 

Upon  appeal  plaintiffs  in  error,  in  addi- 
tlcHt  to  assigning  error  to  the  court's  refusal 
to  give  certain  special  requested  issues  which 
will  be  hereafter  considered,  urged  that  the 
general  demurrer  to  the  i)etition  should  be 
sustained  because  the  petition  did  not  allege: 
<a)  That  the  bond  which  was  copied  into  the 
petition  was  executed  by  the  parties  thereon; 
<b)  that  a  demand  .was  made  of  the  sureties 
for  the  performance  of  the  bond;  (c)  that 
there  was  a  default  upon  the  part  of  the  sure- 
ties; (d)  that  the  amount  of  the  bond  had 
been  fixed  by  an  order  of  the  county  court; 
and  (e)  that  the  bond  had  been  approved  by 
the  county  Judge  as  required  by  law.    Upon 


rehearing  the  Court  of  CSvll  Appeals  affirm- 
ed the  Judgment,  Mr.  Chief  Justice  Harper 
dissenting  in  part    207  S.  W.  679. 

Defendants  in  error  alleged  that  Davis 
was  appointed  guardian  pursuant  to  the  or- 
der of  the  court,  and  duly  qualified  by  tak- 
ing the  oath  and  giving  bond;  that  thereaft- 
er, on  May  22,  1907,  Davis,  as  guardian,  col- 
lected the  sum  of  $2,000  belonging  to  the 
minors  and  proceeded  to  use  the  said  money 
and  to  Invest  same  without  any  orders  from 
the  probate  court,  and  had  appropriated  the 
same  to  bis  own  use;  that  no  part  of  the 
said  sum  was  necessary  for  the.  use,  educa- 
tion, and  maintenance  of  the  wards;  and 
that  by  reason  of  such  acts  Davis  and  plain- 
tiffs In  error,  the  sureties  on  his  bond,  be-, 
came  liable  to  the  wards.  Plaintiffs  in  error 
alleged  that  they  signed  the  bond  solely  as 
sureties,  Davis  being  primarily  liable,  and 
that  in  the  event  of  a  Judgment  they  have 
Judgment  over  against  Davis. 

[1]  The  allegation  of  the  petition  that  the 
guardian's  fund  had  been  misappropriated 
by  Davis,  and  that  by  reason  thereof  plain- 
tiffs in  error  became  liable  as  sureties,  cou- 
pled with  the  averment  In  the  answer  of 
plaintiffs  in  error,  which  .was  filed  before 
the  exception  was  acted  upon,  that  they  sign- 
ed the  bond  solely  as  sureties,  Is  suCScient  as 
against  the  objection  that  it  did  not  allege 
that  they  executed  the  same. 

[2]  It  was  unnecessary  to  allege  perform- 
ance of  the  bond  upon  the  part  of  the  sure- 
ties. The  bond,  though  containing  a  penal 
clause,  was  not  primarily  for  the  sum  of 
money,  but  was  conditioned  for  the  faithful 
performance  of  guardianship- duties.  The  act 
of  Davis  was  not,  strictly  speaking,  one  of 
defalcation,  although  that  incidentally  re- 
sulted, but  was  for  the  breach  of  a  covenant. 
There  could  be  no  breach  of  the  covenant  in 
so  far  as  the  sureties  were  concerned.  The 
performance  of  the  condition  rested  .with 
Davis.  No  duty  was  imposed  upon  the  sure- 
ties, under  the  terms  of  the  bond,  to  perform 
the  conditions  of  the  covenant ;  they  were  to 
become  liable  only  In  the  event  of  a  breach 
by  Davis. 

The  allegations  specifically  negatived  the 
faithful  discharge  of  the  duties  Imposed  by 
the  covenant  upon  the  part  of  the  principal, 
and  .was  therefore  sufficient. 

[3]  The  basis  of  the  suit  was  the  breach 
of  the  covenant  to  faithfully  perform  the 
duties  of  guardianship.  The  averment  that 
Davis  had  Invested  the  trust  fund  without  or- 
ders of  the  court  and  appropriated  the  same 
to  bis  own  use  and  benefit  sufficiently  charg- 
ed a  violation  by  him  to  faithfully  discharge 
such  duties,  and  It  was  therefore  unnecessary 
to  aver  nonpayment  of  the  penal  part  of  the 
bond.  McLaughlin  v.  Hutchlns,  3  Ark.  207; 
Hughes  T.  Houlton,  5  Blackf.  (Ind.)  -180;  9 
0.  J.,  103,  par.  183,  note  28.' 

[4]  The  remaining  objections,  that  the  po- 
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tition  did  not  allege  that  the  amount  of  the 
bond  bad  been  fixed  by  an  order  of  the  county 
court,  and  that  It  did  not  allege  approval 
thereof  by  the  county  judge,  are  likewise 
untenable  In  view  of  the  allegation  that  the 
bond  was  given  In  pursuance  to  the  order  of 
court,  which  bond,  It  Is  alleged,  was  filed 
upon  the  date  this  order  of  the  court  was 
made.  The  successive  steps  necessary  to 
qualify  as  guardian,  are:  (1)  The  taking  of 
an  oath  to  faithfully  discharge  the  duties  of 
guardianship ;  (2)  the  giving  of  a  bond  tx>  be 
fixed  by  the  county  Judge,  containing  the 
requisites  of  the  statute;  (3)  the  presenta- 
tion of  the  oath  and  bond  to  the  county  Judge, 
within  the  prescribed  time,  for  the  action  of 
the  Jadge;  and  (4)  the  immediate  filing  of  the 
oath  and  Iwnd  when  approved  by  the  county 
Judge.'  Title  64,  c.  7,  of  Revised  Civil  Stat- 
utes of  1911.  Hie  averment  that  the  bond 
had  been  filed  was  sufficiently  comprehensive 
to  include  all  the  intermediate  steps,  includ- 
ing the  fixing  of  the  amount  of  the  bond  by 
the  county  Judge  and  the  approval  of  the 
bond  by  htm.  9  Corpus  Juris,  1%,  par.  166, 
note  94. 

[S]  Plaintlfrs  in  error  asked  a  Special 
charge  which  requested  a  finding  upon  the 
issue  as  to  whether  the  property  which  de- 
fendants in  error  had  received  In  the  settle- 
ment with  Davis  In  the  previous  suit  had 
been  paid  for  in  part  with  money  which  came 
into  Davis'  hands  as  guardian.  The  major- 
ity of  the  Court  of  Olvil  Appeals  were  of 
opinion  that,  inasmuch  as  there  was  no  evi- 
dence Justifying  the  submission  of  such  an 
issue,  the  special  charge  was  properly  refus- 
ed.   We  think  this  finding  is  correct 

The  uncontradicted  evidence  upon  this 
point  shows  that  on  January  1,  1909,  Davis 
had  a  balance  in  bank  of  $259.13,  and  that 
thereafter  he  made  the  following  deposits 
thereto:  January  4,  1909,  $1,560;  January 
14,  1909,  $2,210.14  (which  represented  the 
guardian's  fund);  February  19,  1909,  $885; 
February  29,  1909,  $5,200.  On  June  1,  1909, 
all  of  this  fund,  except  $180.82,  had  been 
checlted  out  by  Davis  as  executor.  Davis 
testified  that  at  the  time  of  the  settlement  of 
the  suit  against  him  for  an  accounting  as 
executor  he  personally  owed  the  estate  $40,- 
500  for  money  he  had  borrowed  from  It  up- 
on his  own  notes,  most  of  which  was  unse- 
cured, and  that  he  used  the  borrowed  money 
in  the  purchase  of  the  various  properties 
which  the  court  in  the  accounting  suit  award- 
ed to  defendants  in  error.  The  dates  of  the 
various  purchases  are  not  shown,  and  there 


is  a  total  lack  of  evidence  that  he  tised  the 
money  checked  out  between  January  1,  1909, 
and  June  1,  1909,  in  the  purchase  of  any  of 
this  property.  There  was  therefore  no  evi- 
dence Warranting  the  submission  of  this  Is- 
sue. 

[(]  The  Judgment  is  also  attacked  because 
it  allows  defendants  in  error  10  per  cent,  in- 
terest from  the  time  the  money  was  d^osit- 
ed  to  the  executor's  account  to  the  date  of 
its  rendition.  Plaintiffs  in  -error  contend 
that,  inasmncfa  as  the  guardian  annually  aft- 
er having  received  said  sum  expended  for  the 
education  and  maintenance  of  the  wards 
more  than  the  amount  would  have  earned  at 
the  highest  legal  rate,  and  that  as  the  guar- 
dian was  authorized  to  expend  this  Income 
Mthout  an  order  of  the  court,  he  was  enti- 
tled, under  the  evidence,  to  a  finding  that  it 
had  been  expended  for  such  purposes.  There 
is  no  evidence  warranting  the  submission  of 
this  iSBue.  The  bond  was  conditioned  for 
the  faithful  discharge  of  the  duties  of  guar- 
dian. His  plain  duty  under  the  statute  was 
to  invest  the  same  in  bonds,  as  specified  in 
the  statute,  or  to  loan  the  same  upon  nnln- 
cumbered  real  estate  qpcured  by  mortgage 
with  iwwer  of  sale  or  upon  approval  by  the 
county  Judge  to  invest  same  In  real  estate. 
Articles  4140  to  4147,  inclusive.  Revised  Civ- 
il Statutes  1911.  The  record  does  not  reveal 
that  he  did  any  of  these  things,  but  simply 
shows  that  he  checked  out  tliis  amount  after 
it  was  deposited.  No  attempt  is  made  to 
trace  it  or  show  that  it  went  to  purchase  any 
of  the  property  heretofore  mentioned.  The 
evidence  does  not  show  that  the  money  ever 
earned  a  cent  after  its  withdrawal  from  the 
bank.  The  burdoi  was  upon  plaintiff  in  er- 
ror to  show  not  only  that  the  expenditures 
were  for  the  education  and  maintenance  of 
the  wards,  but  that  such  expenditures  were 
from  the  earnings  of  the  guardian  fund; 
otherwise  it  would  be  presumed  that  the 
funds  so  expended  were  disbursed  in  virtue 
of  the  provisions  of  the  will  which  set  apart 
a  fund  for  the  education  and  maintenance 
of  the  wards. 

It  is  onr  conclusion,  therefore,  that  the 
Judgments  of  the  Court  of  Civil  Appeals  and 
of  the  district  court  should  be  affirmed,  and 
we  so  recommend. 

PHILIilPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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POYTHRESS  V.  IVI^  «t  al.    (No.  180-3211.) 

(CommisBibn  of  Appeals  of  Texas,  Section  B. 
Feb.  28,  1921.) 

1.  Pledges  ®=>30(2)  —  Pledgee  can  foreclose 
security  of  collateral  note  without  suing  oa 
original  debt. 

One  to  whom  a  rendor's  Hen  note  bad  been 
pledged  as  collateral  secnrity  for  a  debt  can 
foredoae  the  lien  without  first  suing  on  the 
origixial  debt. 

2.  Pledges  «s»58(6)— Equities  between  pledgee 
of  note  and  original  debtor  adjusted  in  suit 
^  pledgee. 

In  a  suit  by  the  pledgee  of  a  note  to  fore- 
dose  the  render's  lien  securing  it,  before  suit 
by  him  on  the  debt  for  which  the  note  was 
pledged  as  collateral  security,  the  equities  be- 
tween the  malcer  of  the  note  and  the  pledgor 
of  the  paper  as-to  the  excess  after  satiafyiog 
the  original  amount  due  by  the  pledgor  can  be 
adjusted  by  the  court,  and  if  the  pledgor  has 
no  interest  in  the  excess,  pledgee  can  recover 
only  enough  to  satisfy  the  balance  due  on  the 
debt  to  which  the  pledge  is  collateraL 

3.  Limitation  of  actions  @=>I72  —  Subsequent 
pnrdiaser  cannot  rely  on  limitations  as  to 
trust  dead  not  rolled  on  by  principal  debtor. 

A  subsequent  purchaser  of  part  of  the  land 
covered  by  trust,  deed  cannot  rely  upon  the 
statutes  of  limitations  to  bar  foreclosure  of 
the  trust  deed,  where  the  original  debtor  treat- 
ed the  debt  secured  by  the  trust  deed  as  con- 
tiniung,  and  did  not  raise  the  issue  of  lim- 
itationa  by  exception  or  other  pleading. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Salt  by  Joe  Poytbress  against  Mrs.  M.  B. 
Ivey  and  others,  to  reoover  Indebtedness  and 
foreclose  Hens  upon  real  property.  From  so 
much  of  the  judgment  as  denied  recovery 
against  A.  Undsay  and  five  other  defend- 
ants, plaintiff  api>ealed  to  the  Court  of  Civil 
Appeals,  which  atlirmed  the  portion  of  the 
Judgment  appealed  from  (203  S.  W.  103),  and 
plaintiff  brings  error.  Judgment  reversed  In 
so  far  as  appealed  from. 

R.  H.  Smith,  of  Fort  Worth,  for  plaintiff 
in  error. 

Harris  &  Burton  and  J.  C.  Scott,  all  of 
Fort  Worth,  for  defendants  In  error. 

SADLER,  P.  J.  This  case  has  presented 
no  little  difficulty  to  ascertaining  the  true 
condition  of  the  record.  After  careful  con- 
sideration, not  only  of  the  briefs  and  applica- 
tion, but  o<  the  record,  we  Save  found  it  ad- 
visable to  malce  rather  an  extended  state- 
ment of  the  pleadings,  to  an  understanding 
of  the  questions  presented. 

Joe  Poythress  on  August  21, 1914,  filed  suit 
against  Mrs.  Minnie  E.  Evans-Ivey,  in  her 
individual  capacity  and  as  Independent  ex- 
ecutrix of  the  estate  of  William  M.  Evans, 
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deceased,  her  then  husbamd,  Richard  M.  Ivey, 
A.  Lindsay  and  wife,  V.  A.  Lindsay,  Nel- 
son J.  Mebane,  Mrs.  Mattie  Jackson,  H.  L 
Vaughn,  W.  J.  Megs,  and  J.  B.  Chambers,  to 
recover  certain  Indebtedness,  and  for  fore- 
closure of  liens  upon  certain  lots  in  Fort 
Worth,  Tex.  The  petitioti  states  the  facta 
to  be  that  on  June  27, 1905,  W.  E.  Evans  gave 
to  Poythress  his  note  for  $400,  bearing  10 
per  cent,  interest  from  date,  providing  for 
10  per  cent  attorney's  fees,  secured  by  a  deed 
of  trust  of  even  date  on  lots  2  to  7,  Inclusive, 
of  block  1,  Evans  addition  to  Fort  WortlL 
June  27,  1906,  the  interest  was  paid  on  this 
note  for  the  preceding  year,  and  by  agree- 
ment the  note  extended  for  one  year.  The 
same  process  was  pursued  to  June  27,  1912. 
On  this  date  the  interest  for  the  preceding 
year  was  paid,  and  the  note  extended  to  June 
27,  1913.  No  further  payments  were  made 
to  the  date  of  filing  the  suit,  which  was  for 
the  recovery  of  the  principal,  interest  and 
attorney's  fees  accraed  from  June  27,  1912. 
Tl>e  petition  does  not  disclose  whether  these 
extensions  were  in  writing  or  verbal. 

October  29,  1910,  Evans  sold  Mebane  lots 
2  and  3,  retaining  a  vendor's  lien  thereon  to 
secure  19  notes  given  by  Mebane  to  Evans, 
for  $20  each,  bearing  8  per  cmt.  interest, 
providing  for  10  per  cent,  attorney's  fees,  due 
monthly,  the  first  note  becoming  due  Novem- 
ber 29,  1910.  Notes  Nos.  1  and  2  were  paid, 
and  the  17  remaining  notes  were  transferred 
by  Evans'  indorsement  to  Poythress  as  col- 
lateral security  to  the  $400  note. 

February  21,  1907,  Evans  sold  to  A,  and  V. 
A.  lindsay  lot  No.  6,  retaining  a  vendor's 
Hen  to  secure  one  note  for  $766,  of  even  date 
with  the  deed,  bearing  8  per  cent  interest, 
providing  for  10  per  cent,  attorney's  fees, 
and  payable  In  monthly  Installments  of  $15 
each.  Poythress  released  lot  6  from  the  Hen 
of  the  deed  of  trust 

March  9,  1909,  Evans  gave  to  Poythress 
bis  promissory  note  for  $450,  due  in  one  year, 
bearing  10  per  cent  Interest,  providing  for 
10  per  cent,  attorney's  fees,  and  as  collateral 
to  that  note  transferred  by  (indorsement  to 
Poythress  the  Lindsay  $765  note.  It  was  al-  ' 
leged  that  there  remained  due  upon  the  $450 
note  at  the  time  of  the  filing  of  the  petition 
$245,  with  Interest  from  March  9,  1912,  and 
the  attorney's  fees.  After  this  transaction 
Evans  died,  aud  his  wife  qualified  as  inde- 
pendent executrix.  The  Inventory  listed  the 
property  as  community.  Shortly  after  her 
qualification,  plaintiff  presented  his  claim 
against  the  estate  for  $689.30,  which  was  al- 
lowed in  probate  by  the  executrix  and  the 
court 

Mattie  Jackson,  Vaughn,  Megs,  and  Cham- 
bers were  sued  as  asserting  some  sort  of 
claim  to  the  lots  against  which  the  liens  were 
sought  to  be  foreclosed.  Judgment  was  pray- 
ed for  the  recovery  of  plaintiff's  debt  against 
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tbe  makers  thereof,  and  for  foreclosure  as  to 
all  of  the  defendants,  with  prayer  for  gener- 
al and  special  relief.  Minnie  E.  Evans-Ivey 
and  her  husband  and  Mebane  made  no  an- 
swer. Megs  and  Chambers  answered  by 
general  demurrer  and  general  denial.  The 
Lindsays  answered  by  several  special  excep- 
tions, one  of  which  urged  the  bar  of  the  four- 
year  statute  of  limitation  against  the  debt 
sued  upon  by  the  plaintiff.  In  view  of  the 
question  presented  for  decision,  it  is  not 
necessary  to  set  forth  their  special  pleas  in 
bar.  Mattie  Jackson,  for  herself  and  her 
vendee,  Vaughn,  by  special  exception  also 
urged  tbe  four-year  statute  of  limitation 
against  the  notes  sued  upon,  and  likewise  the 
three,  four,  five,  and  ten  years  statutes  as  to 
the  title  to  lot  7. 

After  hearing  the  evidence,  the  trial  being 
before  the  court,  judgment  was  rendered  sus- 
taining the  special  exceptions  to  the  petition 
presenting  the  bar  of  limitation  as  to  Lind- 
say and  wife,  Mattie  Jackson,  and  Vaughn. 
The  court  found  that  plalntUT  was  entitled 
to  recover  against  all  other  defendants,  but, 
following  this  finding,  rendered  judgment 
discharging  Megs  and  Chambers.  The  ap- 
peal was  perfected  only  as  to  that  portion  of 
the  judgment  which  discharged  the  Lindsays, 
Jackson,  Vaughn,  Megs,  aud  Chambers.  No 
appeal. was  taken  from  the  judgment  against 
the  other  defendants. 

As  we  understand  the  record,  the  sole 
questions  presented  are:  (a)  The  error  of 
the  court  in  sustaining  the  special  exceptions 
urging  the  pleas  of  limitation;  and  (b)  the 
discharge  of  Megs  and  Chambers. 

The  Court  of  Civil  Appeals  affirmed  the 
judgment  appealed  from,  leaving  undisturbed 
the  other  portion  of  the  judgment.  203  S.  W. 
103.  The  petition  is  not  subject  to  the  spe- 
cial exceptions  urged  and  sustained  by  the 
trial  court. 

Whether  the  extensions  of  the  $400  note 
were  sufficient  to  take  the  debt  out  of  the 
bar,  or  whether  tlie  deposit  by  Evans  of  the 
$450  note  as  collateral  to  tbe  original  note 
defeated  the  b^r,  are  immaterial  on  the  de- 
murrer by  the  Lindsays.  The  $765  note  was 
not  barred  at  the  date  of  the  filing  of  the 
suit,  so  far  as  tbe  petition  shows.  It  is  al- 
leged that  41  payments  had  been  made  on 
this  note.  Whether  any  Installment  was 
barred  became  a  question  of  fact  under  the 
special  issue  as  to  limitation,  and  is  not  dis- 
closed upon  the  face  of  the  petition.  It  does 
appear,  however,  from  the  allegations  that 
those  installments  maturing  August  27,  1910, 
and  subsequently,  were  not  barred. 

It  is  a  question  of  fact  as  to  whether  the 
subsequent  installments  were  matured  in 
1008  by  failure  to  pay  any  Installment  due 
during  that  year  at  Its  maturity,  and  the  pe- 
tition not  alleging  facts  which  disclose  the 
maturity  of  subsequent  installments  under 
an   absolute   accelerating   condition   in   the 


notes.  It  remained  for  the  proof  to  show 
whether  default  in  payment  of  an  Install- 
ment Ipse  matured  subsequent  installments, 
or  whether  it  was  optional  with  the  holder 
to  declare  such  future  installments  due. 

[1,2]  Poythress,  holding  the  Lindsay  note 
as  collateral,  had  the  right  to  sue  upon  that 
note  for  the  balance  due  thereon  and  to  fore- 
close the  vendor's  lien  without  reference  to 
the  indebtedness  due  to  him  by  Evans,  and 
without  the  necessity  of  suing  upon  the  origi- 
nal debt.  This  recovery  is  authorized  to  the 
full  amount  due  upon  the  paper  under  the 
rule  of  innocent  purchaser,  if  the  facts  so  au- 
thorize. Whatever  equities  may  be  shown  as 
between  the  Lindsays  and  the  pledgor  of  tbe 
paper  with  regard  to  tbe  excess  after  satis- 
fying the  original  amount  due  by  the  pledgor 
Is  subject  to  adjustment  by  the  court  If 
those  equities  are  such  that  the  pledgor  has 
no  Interest  in  the  excess,  then  the  pledgee 
could  recover  no  more  than  the  amount  neces- 
sary to  satisfy  the  balance  due  upon  the 
debt  to  which  the  pledge  is  collateral. 
Cherry  v.  Chemical  Mfg.  Co.,  103  Tex.  82, 123 
S.  W.  689;  Wright  v.  Hardie  Co.,  88  Tex. 
653,  32  S.  W.  885;  Kauffman  v.  Robey,  60 
Tex.  308,  48  Am.  Rep.  264;  Brown  v.  Thomp- 
son, 79  Tex.  58, 15  S.  W.  168;  White  et  al.  v. 
Downs,  40  Tex.  226. 

[3]  There  is  nothing  in  the  petition  evi- 
dendng  a  relationship  between  Mattie  Jack- 
son and  her  vendee  on  the  one  part,  and 
Evans  on  the  other,  authorizing  her  to  urge 
the  bar  of  the  statute  against  the  debt  due 
by  Evans  to  Poythress.  The  original  debt  se- 
cured by  tbe  deed  of  trust  having  been  treat- 
ed as  continuing  by  the  original  debtor,  and 
no  plea  of  limitation  by  exception  or  other- 
wise having  been  by  him,  or  those  in  direct 
privy  with  him.  Interposed,  the  lien  of  the 
trust  deed  follows  the  debt 

We  are  not  to  be  understood  as  holding 
that  there  may  not  exist  circumstances  under 
which  Mattie  Jackson  and  her  vendee  might 
Interpose  the  plea  in  order  to  protect  her  es- 
tate against  the  lien  of  the  deed  of  trust, 
but  the  petition  does  not  disclose  such  rights. 

The  district  court  having  found  that  the 
plaintiff  was  entitled  to  recovery  as  against 
Megs  and  Chambers,  we  think  it  was  error 
to  render  Judgment  discharging  them.  They 
did  not  disclaim  interest  In  the  land  against 
which  the  lien  was  sought  to  be  foreclosed. 
They  relied  upon  the  general  denial. 

We  have  not  undertaken  to  discuss  the  ef- 
fect of  the  evidence  touching  the  rights  of 
the  Lindsays,  Mattie  Jackson,  and  Vaughn, 
because  not  relevant  to  the  decision  of  the 
question  presented. 

For  the  errors  indicated,  we  think  the 
judgments  of  the  Court  of  Civil  Appeals  and 
of  the  district  court  as  to  Mattie  Jackson, 
Vaughn,  the  Lindsays,  Megs,  and  Chaml)ers 
should  be  reversed,  and  that  branch  of  tbe 
case  remanded  for  a  new  trial.    In  other  re- 
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specta.  the  Jndgment  sbould  remain  undls- 
tarbed. 

PHIU/IPS,  C.  J.  The  judgment  recom- 
mended In  this  case  by  the  Commlaslon  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Jndgment  of  thfe  Supreme  Court.  We  ap- 
prove the  holding  of  the  CommiaBion  on  the 
qnestioDS  dlsciussed. 


MISSOURI,  K.  &  T. 
LUTEN  et  al. 


BY.  CO.  OF  TEXAS  v. 
(No.  189-3237.) 


(CommiBslon  of  Appeals  of  Texas,  Section  B. 
Feb.  23,  1921.) 

1.  Railroads  «s»309^lnstructloii  held  to  re- 
qnire  too  high  degree  of  care. 

In  an  action  for  deatli  of  a  pedestrian  at  a 
crossing,  instruction  that  the  law  requires 
those  in  charge  of  trains  to  nse  "great  care  and 
pn;dence"  In  operating  them,  so  as  to  avoid 
injury,  lield  erroneous  in  requiring  a  higher  de- 
gree of  care  on  the  part  of  the  railroad  than 
is  reqnired  by  law. 

2.  Trial  <6=>296(3)— Instruction  requiring  rail- 
roads to  exercise  high  degree  of  care  held  not 
cured  by  subsequent  instructions. 

In  action  for  death  of  pedestrian  struck  at 
crossing,  error  in  charging  jury  that  the  rail- 
road was  required  to  use  great  care  and  pru- 
dence in  operating  trains  held  not  cured  by  sub- 
sequent instrnctions. 

3.  Trial  €=194(17)  —  Instruction  erroneous 
which  charges  that  ordinary  prudence  may 
require  great  care  and  prudence,  as  that  Is 
for  jury. 

Though  a  railroad  may  under  certain  cir- 
cumstances be  required,  as  a  person  of  ordinary 
prudence,  to  exercise  "great  care  and  pru- 
dence," this  should  not  be  given  in  a  charge  to 
the  jury;  but  the  quantum  of  care  and  dili- 
gence that  a  person  of  ordinary  prudence  would 
have  exercised  under  the  circumstances  should 
be  left  for  the  jury. 

4.  Railroads  «=3346(5)— Deceased  pedestrlau 
presumed  to  have  exercised  ordinary  care. 

In  action  for  death  of  pedestrian  struck  by 
train  at  crossing,  the  presumption  that  the 
deceased  exercised  ordinary  care  for  his  own 
protection  and  did  not  voluntarily  place  him- 
self in  a  position  of  peril  is  proper  to  be  con- 
sidered by  the  jury. 

Error  to  Court  of  Civil  Appeata  of  Fifth 
Supreme  Judicial  District 

Action  by  Mrs.  E.  B.  Luten  and  others 
against  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company  of  Texas.  Judgment  for  plain- 
tiffB  affirmed  by  the  Court  of  Civil  Appeals 
(208  S.  W.  909),  and  the  defendant  brings  er- 
ror. Judgment  of  Court  of  Civil  Appeals 
and  of  the  trial  court  reversed,  and  cause 
remanded  to  the  district  court 


W.  E.  Spell,  of  Waco,  Walter  OoUins,  of 
Hillsboro,  and  C.  C.  Huff,  A.  H.  McKnlght, 
and  J.  M.  Chambers,  all  of  Dallas,  for  plain- 
tiff in  error. 

Wear  &  Frazier,  of  Hillsboro,  for  defend- 
ants In  error. 

SADLER,  P.  J.  A  statNuent  of  the  caae  la 
not  necessary  here.  It  Is  fully  given  in  the 
opinon  by  the  honorable  Court  of  Civil  Ap- 
peals, to  which  reference  is  made.  203  S. 
W.  009.  An  inspection  of  the  court's  charge 
discloses  error  In  the  fourth  paragraph, 
which  is  not  relieved  by  any  subaequent  par- 
agraph of  the  main  charge,  nor  by  any  spe- 
cial charge  given.  The  objections  presented 
to  this  charge  were  that  it  placed  a  greater 
burden  of  care  upon  the  defendant  than  is 
imposed  by  law,  and  that  It  was  upon  the 
weight  of  the  evidence. 

In  paragraphs  1  to  4,  inclusive,  the  court 
charged  the  jury: 

"(1)  Yon  are  instructed  that  negligence  is 
the  doing  of  something  that  an  ordinarily  pru- 
dent person  would  not  do,  or  the  failure  to 
do  Bometliing  that  an  ordinarily  prudent  per- 
son would  have  done,  under  the  same  or  sim- 
ilar circumstances. 

"(2)  Ordinary  care  is  such  care  as  an  ordi- 
narily prudent  person  would  use,  under  the 
same  or  similar  circumstances.  And  the  fail- 
ure to  use  ordinary  care  is  negligence. 

"(3)  T.he  deceased,  under  the  law,  was  re- 
quired to  use  ordinary  care,  and  if  he  failed 
to  do  BO  he  would  be  guilty  of  such  negligence, 
if  it  contributed  to  his  injury,  which  would  pre- 
clude a  recovery  by  the  plaintiffs. 

"(4)  Bearing  in  jnind  the  foregoing  defini- 
tions, you  are  further  instructed  that  the  law 
requires  those  in  charge  of  railway  engines  and 
trains  to  use  great  care  and  prudence  in  op- 
erating them  so  as  to  avoid  injury  to  the  per- 
sons of  other  people.  And  if  by  the  want  of 
such  care  or  prudence  Injury  is  inflicted  upon 
others,  without  the  fault  of  themselves,  such 
company  would  be  liable  for  such  injury  and 
damage." 

[1]  The  appellate  court  recognized  the  vice 
in  the  charge,  but  were  of  opinion  that  it  was 
cured  by  subsequent  paragraphs.  That  the 
charge  Is  erroneous  passes  without  question. 
Railway  Co.  v.  Smith,  87  Tex.  348,  28  S.  W. 
520.  It  does  require  a  higher  degree  of  care 
on  the  part  of  the  defendant  than  is  pre- 
scribed by  law.  It  also  invades  the  province 
of  the  jury  by  determining  as  a  matter  of 
law  what  quantum  of  care  a  person  of  ordi- 
nary prudence  Should  exercise  under  the 
same  or  similar  circumstances  as  those  sur- 
rounding the  defendant. 

[2]  Giving  to  the  remainder  of  the  court's 
charge  the  most  liberal  construction,  It  does 
not  relieve  the  error  here  apparent.  In  the 
sixth  paragraph  of  his  main  charge  the  court 
refers  to  the  definition  of  negligence  as  there- 
in previously  given.  When  we  look  for  that, 
definition,  we  find  it  applied  to  the  defend" 
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ant  In  one  degree  and  to  the  deceased  In 
another. 

In  the  eighth  paragraph  the  court  uses  the 
term  "ordinarily  prudent  persons."  Yet  he 
does  not  tell  the  jury  that  defendants  are 
held  to  that  degree  of  care  which  a  person 
of  ordinary  prudence  would  have  exercised 
under  the  same  or  similar  circumstances  in 
which  the  defendant  may  be  found  to  hare 
been  placed  at  the  time  of  the  Injury  to  de- 
ceased. The  same  may  be  said  with  refer- 
ence to  paragraphs  9  and  12. 

[3]  Beading  the  charge  as  a  whole,  It  is 
that  the  deceased  Is  held  to  ordinary  care, 
but  that  the  defendant,  acting  as  a  person  of 
ordinary  prudence  would  have  acted  under 
the  same  or  similar  circumstances  as  those 
in  which  the  defendant  was  placed,  is  re- 
quired to  exercise  "great  care  and  prudence" 
to  prevent  injury  to  the  deceased.  While  It 
is  true  that  there  may  be  circumstances  un- 
der which  the  defendant  as  a  person  of  ordi- 
nary prudence  may  be  required  to  exercise 
"great  care  and  prudence,"  yet  this  should 
not  be  given  in  a  charge  to  the  Jury,  but  they 
should  be  left  to  determine  from  the  facts 
and  circumstances  the  quantum  of  care  and 
diligence  a  person  of  ordinary  prudence 
would  have  exercised  under  the  circumstanc- 
es presented  by  the  record.  In  the  Smith 
Case  it  is  said: 

"It  is  right  and  proper  for  the  court  to 
charge  what  is  the  degree  of  care  incumbent 
upon  a  party  engaged  in  a  given  employment, 
but  it  would  be  error  to  charge  as  to  the  quan- 
tum of  diligence  that  should  be  used  by  such 
person  under  a  certain  st^te  of  facts;  that  is 
ordinarily  a  question  of  fact  for  the  jury  to 
find,  by  determining  what  a  person  of  the  class 
given  as  the  standard  would  do  under  such  a 
state  of  case." 

PlaintlfF  in  error  also  Insists,  strenuously, 
that  a  peremptory  instruction  should  have 
been  given  by  the  trial  court  Its  contention 
Is  that  there  is  no  evidence  raising  the  issue 
of  the  deceased  having  received  bis  injury 
while  passing  across  the  railroad  track  on  a 
public  road.  It  maUes  no  question  with  ref- 
eteofx  to  the  road  being  public.  It  insists, 
however,  that,  as  the  plaintiffs  have  based 
their  case  upon  an  injury  received  while  the 
deceased  was  on  a  public  crossing,  no  recov- 
ery can  be  had  unless  they  show  by  a  pre- 
ponderance of  the  evidence  that  he  was  at 
such  place.  Their  contention  is,  as  we  un- 
derstand the  facts,  that  the  deceased  at  the 
time  he  was  struck  was  not  at  the  crossing, 
but  that  he  was  on  the  right  of  way  of  the 
defendant  at  a  point  other  than  the  cross- 
ing, and  was,  as  sudi,  a  trespasser,  and  that 
the  only  duty  which  it  owed  to  him  was  as 
such  trespasser. 

In  view  of  the  error  requiring  reversal  of 
this  case,  we  do  not  feel  that  it  is  proper  to 
go  into  a  discussion  of  the  evidence:    Suffice 


It  to  say  that,  after  a  most  careful  cmisldeiv 
ation  of  all  the  testimony,  we  are  unable  to 
say  that  there  is  no  evidence  requiring  the 
submission  of  the  issue  pleaded  by  plaintiffs 
to  the  jury.  It  may  be  that  with  equal  rea- 
son  the  facts  will  support  an  aBaerti<m  of  die 
presence  of  the  defendant  at  the  crossing,  or 
a  position  constituting  him  a  treapasaer,  but 
we  do  not  feel  justified  In  holding  sudi  to 
be  true,  under  the  peculiar  facts  and  drcnm- 
stances  presented  by  this  record. 

[4]  The  presumption  that  the  deceased  ex- 
ercised ordinary  care  for  his  own  protection, 
and  did  not  voluntarily  place  himself  in  a 
position  of  peril.  Is  proper  to  be  considered 
by  the  jury  as  a  circiunstance  weighing  in 
favor  of  the  contention  of  the  plaintiffs,  and 
may  have  been  so  considered  by  the  jury. 
Authorities  supporting  this  view  will  be 
found  cited  in  Hutcherson  v.  Amarillo  St. 
By.  Co.,  213  S.  W.  933. 

There  are  many  other  objections  present- 
ed to  the  court's  charge.  While  the  djarge 
Is  not  as  clear  as  it  perhaps  should  have 
been,  yet  we  believe  that  it  is  not  vulnerable 
to  the  attacks  made. 

For  the  error  pointed  out  herein,  the  judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  trial  court  should  be  reversed,  and  the 
cause  remanded  to  the  diBtrict  court;  and 
we  so  recommend. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended in  this  case  by  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court.  We  ai)- 
prove  the  holding  of  the  Commission  on  the 
question  discussed. 


TRADERS'  NAT.  BANK  V.  PRICE  et  al. 
(No.   160-3148.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Appeal  and  error  (@=3879— Nonappealing  de- 
fendaat  oannot  claim  reversal  on  appeal  by 
others. 

A  defendant  who  did  not  appeal  from  the 
judgment  f  er  plaintiff  cannot,  on  appeal  by  oth- 
er defendants,  ask  a  reversal  of  the  judgment 
against  him,  even  though  he  suggests  funda- 
mental error  as  to  him. 

2.  Vendor  and  purchaser  (S=326l  (4)— Failure 
to  reoerd  assignment  of  vendor's  Ihm  material 
only  if  assignor  releases. 

Though  the  failure  to  record  an  assign- 
ment of  a  note  and  the  vendor's  lien  securing 
it  would  protect  an  innocent  purchaser  or 
creditor  who  relied  upon  a  release  or  some  af- 
firmative act  of  the  asBignor  to  defeat  the  Uen, 
such  failure  does  not  affect  the  right  of  the 
assignee,  even  against  purchasers  or  creditors, 
where  there  is  no  affirmative  declaration  or 
equivalent  act  by  the  record  owner  of  the  lien. 
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3.  Vendor  ud  parobaser  «e»2I3(2)— Vendor's 
lion  not  anbjeet  to  attaohment. 

Since  a  vendor  who  reserves  in  bis  deed  a 
lien  for  i>art  of  the  purchase  price  retains  no 
interest  in  the  land  lubject  to  sale  nnder  exe- 
cution, bis  interest  is  not  subject  to  attach- 
ment under  Rev.  St.  1911,  art.  254. 

4.  Vandor  and  parohaaer  «=>26l  (S)— Attaoh- 
ment  creditors  of  lien  are  not  proteoted  by 
failure  to  reeord  asslgnmeat. 

Since  the  failure  to  record  an  assignment 
of  a  note  and  vendor's  lien  securing  it  leaves 
the  assignor,  according  to  the  record,  with 
«nl7  his  lien  in  the  land  which  is  not  subject 
to  attachment,  such  failure  does  not  give  the 
attaching  creditor  of  the  assignor  any'  right 
superior  to  the  assignee,  even  if  the  assignment 
is  an  instrument  whose  recording  is  not  only 
authorized  nnder  Rev.  St.  1911,  art.  6823,  but 
is  required  under  article  6S24  to  be  effectual 
against  creditors  and  subsequent  purchasers. 

5.  Attachment  <8=3 178— Lien  limited  to  actual 
Interest  of  debtor. 

Independent  of  the  operation  of  registration 
statutes,  the  lien  of  an  attaching  creditor  is 
limited  to  the  actual  interest  which  the  debtor 
has  in  the  estate,  and  only  through  such  stat- 
ntes  can  a  creditor  acquire  a  better  right  or 
higher  title  than  his  debtor  had. 

6.  Attachment  es>  178— Vendor  and  purchaser 
«=s>260  (2)— Property  reconveyed  to  vendor 
by  unreoorded  deed  subject  to  attaohment, 
Hen  held  subjeot  to  vendor's'  lien. 

Creditors  who  attached  the  interest  of  their 
debtor  in  certain  lands,  in  which  the  record 
showed  he  had  only  a  vendor's  lien,  but  which 
in  fact  had  been  reconveyed  to  him  by  an  un- 
recorded deed,  thereby  secured  a  lien  upon 
the  title  given  him  by  the  deed,  but  such  lien 
was  subject  to  the  vendor's  lien,  which  he  had 
assigned  by  unrecorded  assignment  to  another. 

Error  to  Court  of  Civil  Appeals  of  Eigbth 
Supreme  Judicial  District 

Suit  by  the  Traders'  National  Bank  ^gainst 
.Mrs.  Anna  H.  Price,  T.  P.  Day  and  wife,  and 
others.  A  judgment  for  plaintiff,  from  which 
the  named  defendants  alone  appealed,  was 
reversed  as  to  the  appealing  defendants  by 
the  Court  of  Civil  Appeals  (195  S.  W.  934), 
and  plaintiff  brings  error.  Judgment  of  the 
Coort  of  Civil  Appeals  reversed  and  that  of 
the  district  court  afOrmed. 

R.  L.  Carlock,  of  Fort  Worth,  and  Ewing 
Thomason,  of  El  Paso,  for  plaintiff  in  error. 

W.  R.  Sawyers,  of  Fort  Worth,  for  defend- 
ant in  error  Weadington. 

E.  H.  Ratcliff,  Lee,  Lomax  &  Smith,  and 
Wm.  J.  Berne,  all  of  Fort  Worth,  for  other 
defendants  In  error. 

SONFIELD,  P.  J.  Traders'  National  Bank, 
plaintiff,  sued  Mrs.  Anna  H.  Price,  T.  P.  Day 
and  wife,  R.  P.  Waltz,  J.  F.  Weadington,  B. 
J.  Houston  and  wife,  and  others  not  neces- 
sary to  name,  defendants,  to  recover  upon  a 
note  executed  by  R.  P.  Waltz  to  B.  3.  Hous- 
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'  ton,  secured  by  a  vendor's  lien  on  67  acres  of 
land,  and  to  foreclose  the  vendor's  lien  on 
the  land.  Houston  was  sued  as  Indorser  and 
guarantor  of  the  note  under  a  transfer  of 
same  to  the  bank  and  extension  agreements, 
and  Weadington  as  guarantor  of  the  note 
at  a  date  subsequent  to  its  execution.  The 
other  defendants  'were  sued  as  claiming  an 
Interest  In  the  land.  AU  of  the  defendants 
disclaimed  interest  In  the  land  except  Mrs. 
A.  H.  Price  and  Day  and  wife,  who  filed  a 
cross-action  seeking  its  recovery.  The  trial 
was  to  a  jury,  resulting  In  a  judgment  In 
favor  of  plaintiff,  from  which  Judgment  Mrs. 
Anna  H.  Price  and  Day  and  wife  alone  ap- 
pealed. 

Weadington  did  not  appeal,  and  filed  no 
assignments  of  error,  but  in  the  Court  of  CSv- 
11  Appeals  filed  a  brief  suggesting  fundamen- 
tal error  In  the  Judgment  as  to  him.  The 
Covirt  of  Civil  Appeals  declined  to  consider 
his  brief,  and  affirmed  the  judgment  of  the 
district  court  as  to  all  parties  except  Mrs. 
Anna  H.  Price  and  Day  and  wife.  As  to  these 
parties,  the  judgment  of  the  district  court 
was  reversed,  and  Judgment  rendered  thaj 
plaintiff  take  nothing  as  to  them,  and  they 
recover  on  their  cross-action  the  title  to  and 
possession  of  the  57  acres,  free  from  all 
claims  of  plaintiff  and  the  other  defendants. 
195  S.  W.  934. 

The  following  material  facts  are  takoi 
from  the  findings  of  the  Court  of  Civil  Ap- 
peals: 

In  1907  B.  J.  Houston,  the  then  owner  of 
the  land  in  controversy,  conveyed  the  same 
to  defendant  Waltz.  As  part  consideration, 
Waltz  executed  and  delivered  to  Houston 
his  note  for  the  principal  siim  of  $6,000,  dat- 
ed June  20,  1907,  due  12  months  after  date, 
payable  to  the  order  of  Houston.  The  deed 
expressly  retained  a  vendor's  Hen  to  secure 
the  note,  and  was  duly  recorded.  Before  ma- 
turity of  the  note,  Houston,  for  a  valuable 
consideration  paid  by  plaintiff,  sold  and  In- 
dorsed to  it  the  note,  and  executed  and  ac- 
knowledged a  transfer  and  assignment  of 
the  vendor's  lien  and  of  all  of  his  right,  title, 
and  interest  in  and  to  the  land.  This  instru- 
ment was  not  recorded.  Waltz  did  not  in 
fact  purchase  the  land  from  Houston,  and 
did  not  pay  him  the  cash  consideration  re- 
cited In  the  deed,  or  any  part  of  it;  it  ap- 
pearing that  the  transaction  was  had  In  or- 
der to  enable  Htuston  to  borrow  money  on 
the  note.  Plaintiff  acquired  the  note  In  due 
course  of  trade  in  good  faith  before  maturity, 
and  without  knowledge  that  the  original 
transaction  between  Houston  and  Waltz, 
through  which  the  note  was  given,  was  not  a 
genuine  transaction,  and  believing  that  the 
transaction  was  what  it  purported  to  be  on 
the  face  of  the  instruments.  After  Houston 
transferred  the  note  and  lien  to  the  bank, 
and  before  the  maturity  of  the  note,  Waltz 
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reconvened  the  land  to  Houston,  the  latter 
assuming  payment  of  the  note.  This  deed 
of  reconveyance  was  never  recorded. 

On  February  26,  1914,  Day  and  wife  filed 
suit  in  the  district  court  of  Tarrant  county  to 
recover  against  Houston  the  sum  of  $3,000, 
which  they  had  prior  thereto  delivered  to 
him  to  be  loaned  for  them  upon  proper  secu- 
rity, and  on  the  same  day  sued  out  and  caus- 
ed to  be  levied  a  writ  of  attachment  on  the 
67  acres  as  the  property  of  Houston.  On 
March  10, 1914,  Mrs.  Price  brought  suit  In  the 
same  court  against  Houston  to  recover  the 
sum  of  $8,000,  delivered  to  Houston  to  be 
loaned  for  her  upon  proi)er  security,  and  on 
the  same  date  sued  out  and  caused  to  be 
levied  a  writ  of  attachment  on  the  67  acres 
as  the  property  of  Houston.  The  money  so 
delivered  to  Houston  by  Mrs.  Price  and  the 
Days  was  embezzled  by  him.  Prior  to  the 
filing  of  these  suits,  Houston  fled  the  country, 
and  at  the  date  of  the  trial  of  this  case  could 
not  be  found.  Mrs.  Price  and  the  Days  re- 
covered judgments  in  their  respective  suits 
for  the  amounts  sued  for,  with  foreclosure 
of  the  attachment  liens  on  the  land  in  con- 
troversy. Plaintifr  banlc  was  not  a  party  to 
these  suits.  Thereafter  the  land  was  sold 
under  proper  order  of  sale  in  the  case  of 
Price  v.  Houston,  Mrs.  Price  purchasing  the 
same,  paying  the  costs,  and  crediting  the 
balance  of  the  purchase  price  on  her  judg- 
ment Subsequently,  under  proper  order  of 
sale,  in  the  case  of  Day  v.  Houston,  the  land 
was  sold  to  the  Days  for  $25,  which  amount 
was  credited  on  the  judgment,  they  paying 
In  addition  the  costs. 

From  June  20, 1808,  the  date  of  the  matu- 
rity of  the  note  executed  by  Houston,  the 
same  was  from  time  to  time  extended  by 
agreement  between  Houston  and  the  plaintiff 
bank;  such  extensions  being  Indorsed  on  the 
back  of  the  note  and  not  recorded.  At  the 
time  of  the  levy  of  the  writs  of  attachment, 
the  note  was  more  than  four  years  past  due 
from  its  original  due  date. 

The  Days  and  Mrs.  Price  at  the  time  of 
the  levies  of  the  writs  of  attachment  bad  no 
actual  notice  or  knowledge  of  the  lien  of  plain- 
tiff bank,  and  no  constructive  notice  thereof, 
other  than  that  given  by  the  record  of  the 
deed  from  Houston  to  Waltz  and  the  stated 
retention  therein  of  the  lien  to  secure  the 
payment  of  the  note  in  question.  It  is  fur- 
ther established  that  at  the  date  of  the  levy 
of  the  writs  of  attachment  the  Days  and  Mrs. 
Price  had  no  knowledge  of  the  reamveyance 
of  the  land  by  Waltz  to  Houston,  of  the  as- 
sumption of  the  note  by  Houston,  or  of  the 
various  extensions  of  the  note. 

[1]  The  Court  of  Civil  Appeals  correctly 
held  that  Weadlngton,  not  having  perfected 
an  appeal  from  the  judgment  rendered 
against  him,  must  be  held  bound  by  such 
judgment,  and  could  not  claim  a  reversal  in 
his  behalf  on  the  appeal  by  the  Days  and  Mrs. 


Price.    SuIUvan  t.  Doyle,  108  Tex.  868,  194 
S.  W.  136. 

In  the  view  of  the  parties,  the  determina- 
tive question  presented  may  be  thus  stated: 
The  deed  from  Houston  to  Waltz,  expressly 
retaining  a  vendor's  lien,  being  of  record, 
but  the  assignment  of  the  note  and  lien  by 
Houston  to  plaintiff  bank  not  being  recorded, 
and  defendants,  creditors  of  Houston,  hav- 
ing levied  writs  of  attachment  upon  the  land 
without  actual  notice  thereof,  was  the  assign- 
ment void  as  to  defendants? 

[2]  The  assignment  of  the  note  and  Hen  by 
Houston  to  plaintiff  bank  was  an  instrument 
authorized  to  be  recorded.  Had  the  record 
owner  of  the  note  and  lien  released  the  same 
of  record,  the  assignment  to  plaintiff  bank 
would  be  ineffectual  as  to  a  subsequent  pur- 
chaser for  value  and  without  notice.  Such 
subsequent  purchaser,  though  charged  with 
notice  of  the  existence  of  a  lien,  throu^ 
the  record  of  the  deed  expressly  reserving 
the  same,  would  be  warranted,  from  the  rec- 
ord. In  believing  that  such  lien  bad  been  ex- 
tinguished. An  affirmative  declaration,  or  an 
act  equivalent  to  such  declaration,  by  the 
record  owner  of  the  note  that  same  had  been 
paid,  satisfied,  or  canceled,  or  the  Hen  releas- 
ed or  extinguished,  would  protect  one  dealing 
with  the  land  in  good  faith  for  a  valuable  con- 
sideration and  .without  notice;  but,  in  the  ab- 
sence of  such  affirmative  declaration  or  equiv- 
alent act  by  the  record  owner,  the  fact  that 
the  transfer  of  the  note  and  lien  was  not  of 
record  would  be  .without  effect  upon  the 
rights  of  the  respective  parties.  This  is  the 
holding  In  Wooten  Grocer  Co.  v.  Lubbock 
State  Bank,  215  S.  W.  836,  following  Hender- 
son V.  Pilgrim,  22  Tex.  464,  and  Moran  T. 
Wheeler,  87  Tex.  179. 

Defendants  do  not  claim  protection  as  in- 
nocent purchasers,  but  as  creditors.  The 
Wooten  Case,  supra,  appears  decisive  against 
them;  for,  of  course,  the  right  of  a  creditor 
under  the  statute  is  not  higher  than  that  of 
an  innocent  purchaser.  However,  defend- 
ants submit  a  proposition,  not  discussed  in 
the  cases  above  cited,  which  merite  conrid- 
eration,  in  so  far  as  applicable  to  the  present 
case.  They  assert  that  the  Instrument  exe- 
cuted by  Houston  tr^sferred  to  plaintiff 
bank  the  "superior"  or  "legal"  title  remain- 
ing in  him  as  vendor;  and,  being  the  convey- 
ance of  an  interest  in  land,  its  recording  was 
not  only  authorized  under  article  6823,  R.  S. 
1911,  but  was  required  under  article  6824,  R. 
S.  1911,  in  order  to  be  effectual  against  cred- 
itors and  subsequent  purchasers  for  value 
and  without  notice ;  that  by  the  term  "cred- 
itors" is  meant  those  who  have  acquired 
liens  upon  the  property,  and  that  through 
the  levies  of  their  writs  of  attachment  liens 
were  created  in  their  favor  upon  the  supe- 
rior or  legal  title  so  remaining  In  Houston, 
and  therefore  as  to  them  the  unrecorded  as- 
signment to  the  bank  is  void. 

Article  6824  reads  as  follows: 
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"AH  bargains,  sales  and  other  conveyances 
whateyer,  of  any  land,  tenements  and  heredita- 
ments, whether  they  may  be  made  for  passing 
any  estate  of  freehold  of  inheritance  or  for  a 
term  of  years;  and  deeds  of  settlement  upon 
marriage,  whether  land,  money  or  other  per- 
sonal thing;  and  all  deeds  of  trust  and  mort- 
gages shall  be  void  as  to  all  creditors  and  sub- 
sequent purchasers  for  valuable  consideration 
without  notice,  unless  they  shall  be  acknowl- 
edged or  proved  and  filed  with  the  clerk,  to 
be  recorded  as  required  by  law." 

Whether  the  abore-quoted  article  requires 
the  recording  of  every  instrument  ccmveying 
any  interest  In  land,  or  only  such  as  are 
"made  for  the  passing  of  any  estate  of  free- 
hold, of  Inheritance,  or  for  a  term  of  years," 
and  whether  the  assignment  of  a  vendor's 
note  and  lien  conveys  an  estate  or  Interest 
within  the  purview  of  the  article,  need  not, 
in  our  view  of  the  case,  be  determined. 

The  deed  from  Houston  to  Waltz,  retain- 
ing the  lien,  ,was  of  record;  the  assignment  of 
the  lien  to  the  bank  was  unrecorded.  The 
record  at  the  date  of  the  levies  of  the  writs 
of  attachment  disclosed  that  Houston  bad 
parted  with  all  title  to  the  land,  other  tlian 
that  reserved  through  the  retention  of  the 
lien;  that  title  appeared  from  the  record  to 
be  in  him.  Defendants  assert  that  construc- 
tire  notice  to  them  as  to  the  state  of  the  title 
was  limited  to  the  actual  disclosures  of  the 
record ;.  that  they  were  entitled  to  rely  upon 
the  recOTd;  and  that  in  determining  the  diar- 
acter  and  extent  of  their  liens  as  against 
plaintiff,  Houston's  title  >  must  be  deemed 
and  taken  to  be  such  as  the  record  disclosed. 
We  will  proceed  to  so  consider  the  title. 

[S]  Whatever  may  be  the  character  of  the 
title  remaining  in  a  vendor  who  reserves  in 
his  deed  a  lien  for  any  part  of  the  purchase 
price,  it  has  be«i  definitely  determined  that 
he  retains  no  interest  in  the  land  wbich  Is 
subject  to  sale  under  execution.  Willis  v. 
ScwiervlUe,  3  Tex.  Civ.  App.  509,  22  S.  W. 
781.  This  holding  Is  approved  in  Douglass 
v.  Blount,  95  Tex.  369,  380,  67  S.  W.  484,  58 
I<.  B.  A.  699,  wherein  the  court  said: 

"The  title  which  remained  in  Fortescue  [the 
vendor]  was  not  the  subject  of  sale  under  exe- 
cution. Willis  ▼.  .Somerville,  22  S.  W.  781. 
Application  for  writ  of  error  presenting  this 
question  alone  was  refused." 

See,  also,  Rutherford  v.  Mothershed,  42 
Tex,  Civ.  App.  360,  92  S.  W.  1021.  Such  in- 
terest or  title,  not  being  subject  to  execution, 
was  not  subject  to  attachment.  Article  254, 
B.  S.  1911. 

[4]  Regarding  the  record  as  reflecting  the 
trne  state  of  the  title^  and  conceding  to  de- 
fendants the  lic^t  to  rely  thereon,  as  Insisted 
upon  by  them,  the  (mly  interest  or  title  in 
Houston  so  disclosed  was  not  subject  to  at- 
tachment, and  defendants  acquired  no  liens 
through  the  levies  of  their  writs.  It  follows 
that,  defttidants  not  being  creditors  within 
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the  meaning  of  the  statute,  the  failure  to  re- 
cord the  assignment,  if  recordation  was  re- 
quired, did  not  render  the  same  void  as  to 
them.  ^ 

As  we  view  the  case,  the  question  of  no- 
tice, beyond  that  given  through  the  record  of 
the  deed  from  Houston  to  Waltz,  Is  not  in- 
volved. Through  the  record  of  this  deed,  de- 
fendants were  charged  with  notice  of  the' 
existence  of  the  lien,  and  that  Houston's 
title  was  limited  to  such  as  remained  in  him 
in  virtue  of  the  Ueiv  ^f^s  title  not  being  sub- 
ject to  attachment  by  Houston's  creditors. 
It  Is  wholly  Immaterial,  as  far  as  the  rights 
of  defendants  are  concerned,  whether  eucb 
title  remained  in  him  or  passed  to  another 
through  an  unrecorded  Instrument  The  reo-  ■ 
ord  of  the  original  deed  charged  them  svith 
notice,  as  before  stated,  of  the  creation  of 
the  Hen,  and  there  was  nothing  of  record  to 
Indicate  its  release  or  extinguishment  Even 
if  a  release  of  the  Hen  had  appeared  of  rec- 
ord, or  if,  as  asserted  by  defendants,  the 
note  was  apparently  barred  by  limitation, 
warranting  belief  by  them  that  it  bad  been 
paid  or  the  lien  in  some  manner  discharged 
or  extinguished,  how  could  this  avail  them? 
In  the  light  of  the  record,  Waltz  would  there 
be  vested  with  a  title  perfect  and  complete, 
and  Houstcm  divested  of  all  right  title,  or 
interest  of  any  kind  or  character  in  the  prop- 
erty levied  upon. 

The  record,  however,  did  not  reflect  the 
true  state  of  the  title.  Not  only  had  the  note 
and  lien  been  assigned,  the  assignment  not 
appearing  of  record,  but  the  evidence  estab- 
lished that  prior  to  the  levies  of  the  writs 
of  attachment  Waltz  had  reconveyed  the 
land  to  Houston,  the  latter  assuming  pay- 
ment of  the  note  secured  by  the  vendor's  lien. 
The  deed  of  reconveyance  was  not  recorded, 
and  defendants  were  without  knowledge  or 
notice  thereof.  It  is  necessary  then  to  con- 
sider the  rights  of  defendants  as  attaching 
creditors  .with  reference  to  the  title  as  it  ac- 
tually stood  at  the  date  of  the  levies. 

The  deed  of  reconveyance,  being  unrecord- 
ed, would  be  ineffectual  as  to  subsequent  pur- 
chasers for  a  valuable  consideration  and 
without  notice  from  Waltz  and  as  to  his 
creditors.  This  is  true  only  in  virtue  of  the 
registration  statutes.  As  to  defendants,  cred- 
itors of  Houston,  the  registration  statutes 
wete  without  effect  and  their  rights  must 
be  measured  independent  of  such  statutes. 

[i,  6]  Independent  of  the  operation  of  reg- 
istration statutes,  the  lien  of  an  attaching 
creditor  Is  limited  to  the  actual  Interest 
wbich  the  debtor  has  in  the  estate.  Only 
through  such  statutes  can  a  creditor  acquire 
a  better  right  or  higher  title  than  his  debt3r 
had.  Blankenshlp  v.  Douglas,  26  Tex.  226, 
82  Am.  Dec.  608;  Grace  v.  Wade,  45  Tex.  522. 
Through  the  deed  of  reconveyance,  Houston 
acquired  title  to  the  land,  subject  to  the  lien 
securing  the  note,  payment  of  which  he  as- 
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sumed.  The  liens  of  defendants  extended 
to  and  bound  only  such  title  or  Interest  as 
Houston  actually  had  at  the  date  of  the  lev- 
ies, and  were  consequeptly  subordinate  to 
the  vendor's  Hen. 

We  conclude  that,  as  the  title  was  disclos- 
ed by  the  record,  the  title  of  Houston  not  be- 
ing subject  to  attachijaent,  defendants 
through  the  levies  of  their  writs  and  sales 
thereunder  acquired  no  Hens  or  titles.  As 
the  title  in  fact  stood,  their  liens  attached, 
and  their  titles  exteudei^nly  to  such  title 
as  Houston  had,  and,  like  bis  title,  were  sub- 
ject to  the  lien  of  plaintiff  bank. 

We  are  of  opinion  that  the  Judgment  of  the 
Court  of  CItII  Appeals,  In  so  far  as  It  re- 
versed the  judgment  of  the  district  court  as 
to  Mrs.  Anna  H.  Price  and  T.  P.  Day  and 
wife  and  rendered  Judgment  In  their  favor, 
should  be  reversed,  and  the  judgment  of  the 
district  court  in  all  things  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recMn- 
mended  in  the  report  of  the  Commission  of 
Appeals  is  ad<^ted,  and  .will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


DAY  et  al.  v.  MALLARD.     (No.   191-3240.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2, 1921.) 

1.  Contracts  «=>I37(3)— Not  set  aside  for  du- 
ress where  partly  based  on  illegal  considera- 
tion. 

Where  part  of  the  consideration  for  a  con- 
tract was  an  illegal  agreement  not  to  prose- 
cote  plaintiff  for  a  felony,  the  contract  will 
not  be  set  aside  though  it  was  partly  induced 
by  duress  consisting  of  threats  to  kill  plain- 
tiff. 

2.  Contracts  «=>I28(2),  139  — Where  party 
was  not  guilty  of  felony,  notes  Induced  by  du- 
ress may  be  set  aside. 

Where  plaintiff  was  not  in  fact  guilty  of 
any  felony,  but  on  being  threatened  that  he 
would  be  prosecuted  for  felony  and  would  be 
killed  he  surrendered  to  his  accuser  lien  notes, 
the  transaction  may  be  set  aside,  for  there  was 
no  compounding  of  a  felony,  and  therefore  the 
parties  were  not  in  pari  delicto. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  R.  B.  Mallard  against  Mrs.  Mat- 
tie  Day  and  others.  A  Judgment  for  defend- 
ants Day  was  reversed  and  rendered  by  the 
Court  of  Civil  Appeals  (204  S.  W.  246),  and 
defendants  Day  bring  error.    Affirmed. 

Richardson  &  Watkins,  of  Athens,  for 
plaintiffs  in  error. 

E.  P.  Miller,  of  Athens,  for  defendant  In 
error. 


SPENCER,  J.  Defendant  In  error,  R.  B. 
Mallard,  Instituted  this  suit  against  the  heirs 
of  W.  W.  Day,  deceased,  plalntiffa  in  error. 
Bob  Miller  and  Gabrlella  Miller  and  Cecil 
Cook,  In  trespass  to  try  title '  to  the  land 
described  In  the  petition.  In  another  count, 
he  sought  a  foreclosure  of  a  vendor's  lien 
against  the  land,  alleging,  In  substance: 
That  he  sold  the  land  to  Cecil  Cook,  retaining 
vendor's  Hen  notes  to  secure  the  purchase 
money;  that  these  notes  be  deposited  with 
one  Tom  Conditt  to  secure  the  payment  to 
Condltt  of  $137.50  which  he  owed  him ;  that 
W.  W.  Day  accused  defendant  in  error  of 
stealing  flour  from  him  and  threatened  to 
kill  him  unless  he  paid  for  It;  that  under 
fear  of  this  threat,  and  to  prevent  Day  from 
attempting  to  do  so,  he  was  Induced  to  as- 
sign the  vendor's  Hen  notes  to  Day  and  to 
give  an  order  directing  Condltt  to  deliver  the 
same  to  Day  upon  payment  by  Day  of  the 
$137.50;  that  Day  got  possession  of  said 
notes  and,  after  canceling  them  In  considera- 
tion of  Cook  deeding  the  land  to  him,  he  sur- 
rendered the  same  to  Cook.  Upon  the  facts 
thus  pleaded,  defendant  in  error  contended 
that  he  was  entitled  to  have  the  transaction 
between  himself  and  Day  rescinded — which 
would  entitle  him  to  the  notes. 

Plaintiffs  in  error  defended  upon  the 
grounds:  (1)  That  the  notes  were  assigned 
to  W.  W.  Diay,  deceased,  to  pay  for  groceries 
which  they  alleged  defendant  In  error  had 
stolen  from  Day;  and  (2)  that  the  contract 
between  defendant  In  error  and  Day  was 
illegal  and  void  In  that  part  of  the  considera- 
tion entering  Into  the  agreement  was  that 
Day  would  not  prosecute  defendant  in  error 
in  a  criminal  action  then  pending  against 
him. 

Cecil  Cook  answered,  setting  up  his  minor- 
ity, and  prayed  for  a  cancellation  of  the 
notes,  but  this  relief  was  denied  and' he  did 
not  appeal  from  the  judgment  rendered.  Bob 
and  Gabrlella  Miller  disclaimed  and  Judg- 
ment entered  upon  their  disclaimer. 

The  case  was  submitted  to  the  Jury  upon 
special  issues,  and  the  jury  found,  among 
other  things :  (a)  That  the  agreement  between 
defendant  In  error  and  Day  Included  the 
understanding  between  them  that  Day  was 
to  drop  all  prosecution  against  defendant  In 
error  for  taking  the  flour  and  other  offenses ; 
(b)  that  part  of  the  consideration  to  defend- 
ant in  error  for  the  assignment  of  the  notes 
was  to  keep  Day  from  killing  him  and  from 
prosecuting  him  on  the  charge  of  having  stol- 
en the  flour ;  (c)  that  the  order  by  defendant 
in  error  to  cionditt  to  turn  over  the  notes  was 
made  under  fear  of  the  threatened  violence 
by  Day  which  partly  deprived  defendant  in 
error  of  the  exercise  of  his  free  will;  (d) 
that  defendant  In  error  was  not  guilty  of 
stealing  goods,  wares,  and  merchandize  from 
Day  as  charged. 


»For  other  cases  sae  same  topic  and  KBT-NUMBKR  In  all  Key-Numbered  Digests  and  Indexea 


Digitized  by 


Google 


Tex.) 


RIDLING  V.  MURPHT 

(»28  S."W.) 


165 


Upon  the  special  flndlngs  of  the  jury  the 
^court  entered  judgment  that  defendant  in 
error  take  nothing  by  bis  suit  against  plain- 
tiffs in  '  error.  Upon  appeal  the  Court  of 
Civil  Appeals  was  of  opinion  that  the  ccm- 
tract  under  which  the  notes  were  assigned  to 
Day,  having  been  made  under  duress,  was 
Toidable  at  the  instance  of  defendant  In 
error;  and  that  the  fact  that  a  part  of  the 
consideration  for  the  agreement  was  that  Day 
would  not  prosecute  defendant  in  error  for  a 
felony  would  not  avail  to  avoid  the  contract 
as  against  duress  established  by  the  verdict 
Whereupon  the  court  reversed  and  rendered 
the  judgment  giving  defendant  in  error  an 
undivided  »o»/i»oi  In  the  land.  204  S.  W. 
24o. 

The  jury  found  that  two  things  entered 
Into  the  agreement:  One,  that  Day  would 
not  attempt  to  carry  out  his  threat  to  kill 
defendant  in  error;  the  other,  that  Day 
would  not  prosecute  him  for  a  felony. 

[1]  The  promise  on  the  part  of  Day  not  to 
attempt  to  carry  out  his  threat  to  kill  defend- 
ant In  error  may  have  In  part  induced  him  to 
make  the  assignment  of  the  notes,  but,  unless 
It  was  the  sole  cause,  the  other  etement  can- 
not be  excluded.  To  the  mind  of  the  jury, 
as  Indicated  by  its  verdict,  the  promite  to 
refrain  from  attempting  to  carry  out  his 
threat  to  kill  was  not  sufBdent,  in  the  ab- 
sence of  the  further  agreement  not  to  prose- 
cute him,  to  cause  defendant  in  error  to  enter 
Into  the  contract  It  was  the  combination  of 
the  two  elements,  and  not  either  operating 
Independently,  that  stirred  defendant  in  error 
to  action.  The  finding  reflects  the  view  that 
both  elements  are  Inseparably  present  and 
one  cannot  be  excluded  and  the  other  seized 
upon  to  determine  the  cause  moving  defend- 
ant in  error  to  assign  the  notes. 

[2]  If  defendant  in  error  had  been  guilty 
of  a  penal  offense  and  a  part  of  the  considera- 
tion for  the  agreement  was  the  abandonment 
by  Day  Qf  prosecution  of  such  offense,  this 
would  corrupt  the  agreement  and  the  courts 
would  give  defendant  In  error,  as  one  of  the 
parties  thereto,  no  relief.  In  order,  however, 
for  the  agK^nent  not  to  prosecute  for  a 
felony  to  operate  prejudicially  against  de- 
fendant in  error,  he  must  have  been  actuated 
in  making  It  by  a  desire  to  prevent  prosecu- 
tion for  a  crime  actually  committed  and  not 
by  a  desire  to  prevent  a  groundless  prosecu- 
tion. The  Jury'  found  that  he  had  not  com- 
mitted the  offence  with  which  Day  charged 
him,  and,  as  ther^had  been  no  commission  of 
any  offense,  there? could  be  no  compounding 
of  crime.  Woodhfam  v.  Allen,  130  Cal.  194, 
82  Pac  3»8.        / 

This  action  upon  the  part  of  Day  in  threat- 
ening to  prosecute  for  a  felony  when  none  in 
fact  had  been  'committed  shows  the  absence 
of  any  criminal  contumacy  upon  the  part  of 
defendant  in  ei-ror  in  making  the  agreement 


but  convicts  Day  of  exercising  another  form 
of  duress  in  addition  to  that  employed  In 
threatening  to  kill. 

We  recommend  therefore  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


RIDLINQ  V.  MURPHY.     (No.  134-3032.) 

(CommisslMi  of  Appeals  of  Texas,  Section  A. 
March  »,  1921.) 

Homestead  «=:>  1 42(1)— Proceeds  of  sale  of  an* 
oestor's  homestead  for  education  and  main- 
tenance of  minor  heirs  not  exempt. 
Where  minor  children,  who  had  inherited 
from  father  an  interest  in  land  which  had  been 
occupied  by  him  as  his  homestead  under  Const 
art.  16,  i  62,  continued  to  live  thereon  with 
adult  brother  until  land  was  sold  for  their  ed- 
ucation and  maintenance,  under  Bev.  St  1911, 
art.  4155,  without  order  having  been  made 
permitting  the  use  of  the  property  of  the 
homestead  by  the  guardian  for.  the  use  of  the 
minor  children,  or  authorizing  the  proceeds  of 
the  sale  of  the  property  in  the  purchase  of  a 
homestead  for  the  use  of  the  children,  the  pro- 
ceeds of  the  sale  are  not  exempt  from  the 
children's  creditors  tor  the  six  month  period 
following  the  sale  under  article  3787. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Application  to  the  probate  court  by  Carey 
Murphy  for  an  order  for  the  payment  of  his 
claim  against  the  estate  of  Mary  and  Gladys 
Ridling,  minors,  opposed  by  A.  B.  Ridllng, 
guardian.  Order  of  district  court  directing 
guardian  to  pay  claim,  on  appeal  from  pro- 
bate court  was  alBrmed  by  Court  of  CivU  Ap- 
peals (191  S.  W.  206)  and  the  guardian  brings 
error.  Judgments  of  District  Court  and  Court 
of  Civil  Apiwals  affirmed. 

Rosser  Thomas,  of  Dallas,  and  J.  W.  Gross, 
of  Bonham,  for  plaintiff  In  error. 

Thos.  P.  Stegen,  of  Bonham,  for  defend- 
ant in  error. 

SPENCEm,  J.  Defendant  In  error,  Carey 
Murphy,  filed  a  motion  in  the  probate  court 
of  Fannin  county  to  compel  plaintiff  in  error, 
A.  E.  Ridllng,  guardian  of  the  estates  of 
Mary  and  Gladys  Ridling,  minors,  to  pay  a 
claim  owing  by  said  minors.  Plaintiff  in  er- 
ror, as  guardian,  resisted  the  motion  upon 
the  ground  that  the  funds  sought  to  be  sub- 
jected to  the  payment  of  the  claim  were  the 
proceeds  of  the  sale  of  the  wards'  interest 
In  the  homestead  of  their  deceased  father, 
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and  that  tbe  homestead  right  inured  to  the 
wards,  upon  the  death  of  the  father,  and 
hence  the  fnnd  was  exempt  from  the  touches 
of  creditors  until  after  the  expiratirai  of  the 
six-month  period  allowed  by  statute.  The 
probate  and  district  courts  held  the  fund 
was  liable  for  the  claim.  Upon  appeal  the 
Court  of  Civil  Appeals  aSBrmed  the  judgment 
of  the  district  court  191  S.  W.  206.  The 
writ  was  granted  upon  application  referred 
to  the  Committee  of  Judges. 

The  agreed  statement  of  facts  npoa  which 
the  case  was  tried  shows:  That  the  defend- 
ant in  error's  claim  had  been  duly  allowed, 
approved,  and  entered  upon  the  claim  doclcet 
as  required  by  law:  (2)  that  the  application 
of  a  former  guardian  to  sell  the  two-fifths 
interest  of  the  wards  in  said  property  was 
granted,  and  the  prc^erty  sold  for  $700  in 
cash,  the  sale  approved  and  deed  executed 
t»  the  grantee;  (3)  that  no  order  of  probate 
court  was  ever  made  authorizing  the  guard- 
ian of  either  of  said  wards  to  so  occupy  the 
property  as  a  homestead,  though  they  lived 
upon  it  with  their  adult  brother  up  untU  the 
time  of  sale.  Under  the  provisions  of  article 
16,  {  62,  on  the  death  of  the  father,  the  home- 
stead descended  and  vested,  as  other  real 
property  descends  and  vests,  In  his  heir  and 
was  sublect  to  partition,  unless  the  minors 
l>e  permitted  under  order  of  the  court  to  use 
and  occupy  the  same  as  a  homestead.  As  a 
prerequisite  to  impress  it  with  the  home- 
stead right  for  their  use,  an  application  by 
the  guardian  and  order  of  the  court  was  nec- 
essary. As  said  by  the  Supreme  Court, 
speaking  through  Judge  Stayton,  in  Ashe  v. 
Yungst,  65  Tex.  631 : 

"If  both  parents  die,  the  right  of  minor  chil- 
dren, through  a  guardian,  to  occupy  the  bome- 
Btead,  is  not  an  absolute  right,  as  is  tliat  of 
a  survivor,  for  its  exercise  is  made  to  depend 
on  the  judgment  of  the  proper  court  as  to 
whether  such  occupation  is  necessary  or  prop- 
er." 

In  this  case,  no  order  was  ever  made  per^ 
mitting  the  use  of  the  property  as  a  home- 
stead for  the  use  of  the  wards,  neither  was 
there  an  order  of  court,  or  an  application  for 
an  order,  or  an  Intention  to  apply  for  an 
order,  to  invest  the  proceeds  of  the  sale  of 
the  pr<q)erty  in  a  homestead  for  their  use. 
On  the  other  hand,  the  property  was  sold  up- 
on application  of  the  former  guardian.  This 
application  is  not  contained  in  the  record, 
but  we  may  safely  assume  that  it  was  based 
upon  statutory  grounds,  to  wit,  the  educa- 
tion and  maintenance  of  the  wards.  Article 
4155,  R.  O.  S.  The  guardian  aeeka  to  prevent 
the  subjection  of  the  proceeds  of  the  sale  to 
the  payment  of  an  approved  debt  of  the 
wards  solely  upon  the  ground  that  article 
3787  permits  six  months  in  wliich  to  reinvest 
the  fund. 

As  a  prerequisite  to  the  exemption  given 


by  article  878T,  either  the  proceeds  must  have 
been  from  the  sale  of  property  actually  im- 
pressed with  the  homestead  feature,  or  there 
must  be  an  order  of  the  proper  court  direct- 
ing its  investment  In  a  hwnestead  for  the  use 
of  the  wards.'  As  neither  of  these  elements 
was  presoit,  the  fund  in  question  was  not  ex- 
empt under  the  terms  of  the  article.  To  per- 
mit the  guardian  to  hold  the  fund  without 
the  proper  order  to  Invest  in  a  homestead 
would  be  to  circumvent  the  very  purpose  of 
the  statutory  sale. 

We  recommend,  therefore,  tliat  the  Judg- 
ments of  the  district  court  and  of  the  Court 
of  Civil  Appeals  be  affirmed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended In  the  report  of  the  Commission  of 
.Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  ot  the  Supreme  Court 


OLGUIN  V.  APODACA.     (No.  179ai-3209.) 

((^onunissidn  of  Appeals  of  Texas,  Section  B. 
March  9,  1921.) 

1.  A|>peal  and  error  «=>759— AssioiiMents 
should  bo  copied  In  brief  as  required  by  rule. 

Though  the  statute  provides  that  an  as- 
signment shall  l>e  sufficient  which  directs  at- 
tention to  the  error  complained  of,  the  rule  of 
the  Supreme  Court,  providing  that  assignments 
shall  be  copied  into  the  brief,  should  always 
be  complied  with. 

2.  Breach  of  marriage  promise  <S=>23— EvU 
dence  held  to  show  promise  oondltlonai  on 
sexual  iBteroourse. 

In  an  action  for  breach  of  promise  of  mar- 
riage, evidence  held  not  to  support  the  allega- 
tion that,  following  the  promise  of  marriage, 
defendant  began  to  solicit  and  have  sexual  in- 
tercourse with  plaintiff,  but  to  show  tliat  the 
promise  was  conditional  on  plaintifE  sleeping 
with  defendant. 

3.  Breach  of  marriage  promise  <&=>7— WW  not 
support  action  whon  promise  made  In  con- 
sideration of  sexual  Intercourse. 

A  promise  by  a  man  to  a  woman,  to  whom 
he  had  not  previously  shown  any  attentions  or 
manifested  any  affection,  that  he  would  marry 
her  if  she  would  sleep  with  him,  was  based  on 
an  immoral  and  illegal  consideration  and  con- 
dition, and  its  breach  could  ni^t  be  made  the 
basis  of  a  recovery  of  damages. 

4.  Contract!  <3=»l  12— Void  .widen  prejudicial  to 
public  morals.  / 

An  agreement  prejudidftl  to  public  morals, 
whether  involving  a  violation  of  the  criminal 
law  or  not,  is  void  and  of  \no  force. 

5.  Trial  «s»337— Verdict  conVrary  to  law  and 
facts  when  uncontradicted  Evidence  showed 
facts  hypothesized  by  disregarded  charge. 

Where  the  court  ctiarged  Ithat,  if  defend- 
ant proposed  to  marry  plaintiff  if  she  would 
have  sexual  intercourse  with  ijum,  the  verdict 
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should  b«  for  defendant,  and  the  uncontradicted 
eridence  showed  there  was  no  consideration  for 
the  promise,  other  than  sexual  intercourse,  a 
verdict  for  plaintifF  was  contrary  to  both  the 
law  and  the  facts. 

Error  to  CJourt  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  Benancla  Apodaca  against  An- 
dreas Olgnln.  A  Judgment  for  plaintiff  was 
affirmed  by  the  Ck>urt  of  Civil  Appeals  (20z 
^5.  W.  387),  and  defendant  brings  error.  Be- 
versed  and  rendered. 

CX  It.  Voweil,  of  El  Paso,  for  plaintiff  in 
error, 

Volney  M.  Brown  and  Claude  lAwrence, 
both  of  El  PasOk  for  def aidant  in  error. 

KITTBELL.  J.  We  are  met  at  the  thresh- 
old of  this  case  by  the  question  whether 
the  assignments  of  error  should  have  been 
considered  by  the  Court  of  Civil  Appeals. 

Tlukt  court  refused  to  consider  the  assign- 
ments, and'  held  that  no  fundamental  error 
appeared  in  the  record,  and  affirmed  the  judg- 
ment of  the  lower  court  Therefore  we  have 
not  the  assistance  of  the  opinion  of  the  Court 
of  Civil  Appeals  on  the  merits  of  the  case. 

[1]  It  is  manifest  that  counsel  for  appel- 
lant beliered  that  the  judgment  of  the  trial 
court  was  fundamentally  erroneous,  and  for 
that  reason  did  not  prepare  his  brief  with 
that  regard  for  the  requirement  of  the  rules 
which  should  under  all  circumstances  be  ob- 
served. Indeed,  he  in  effect  so  states.  Both 
tlie  statute  and  the  rules  are  plain  and  sim- 
ple, and  while  the  language  of  the  statute  is, 
■'an  assignment  shall  be  sufficient  which  di- 
rects the  attention  of  the  court  to  the  error 
complained  of,"  yet  the  rule  of  the  Supreme 
Court  provides  that  assignments  shall  be 
copied  into  the  brief,  and  that  should  always 
be  done.  Consideration  of  the  convenience 
of  the  appellate  courts,  respect  for  the  rules 
prescribed  by  the  Supreme  Court,  and  orderly 
presentation  of  the  errors  complained  of,  all 
demand  that  the  rule  be  complied  with. 

While  a  number  of  the  Courts  of  Civil  Ap- 
peals have  made  most  rigid  and  rigorous 
holdings  upon  the  question  under  discussion, 
the  Supreme  Court,  so-  far  as  we  are  advised, 
has  never  held*  that  a  failure  or  omission  to 
copy  verbatim  an  assignment  Into  the  brief 
shall  deprive  the  appellant  of  the  right  to 
have  his  case  considered  on  its  merits,  if  the 
assignment  was  in  fact  sufficient  to  direct 
the  attention  of  the  court  to  the  error  com- 
plained of,  and  we  apprehend  vrlll  not  so 
hold,  since  snCh  holding  would  be  to  repeal 
the  statute  by  means  of  a  rule. 

It  is  no  more,  indeed.  It  is  less,  difficult  to 
copy  the  assignments  in  full,  than  it  is  to 
attempt  by  a  process  of  condensation,  blend- 
ing, and  summarization  to  set  forth  their 
substance;  and,  besides,  the  latter  method 
both  infringes  the  rule  and  imperils  the  in- 
terests of  tlie  client,  who  may  be  penalized 
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by  reason  of  die  sheer  neglect  and  indolence- 
of  his  counsel,  as  would  be  the  result  in  the 
instant  case,  if  the  holding  of  the  aM)ellate 
court  be  sustained. 

We  agree  with  the  SuiHraue  Court  that  the 
case  should  l>e  considered  on  its  merits,  and 
in  view  of  the  conclusion  we  have  readied  we 
pretermit  all  discussl(w  of  the  question  of 
appellate  practice. 

The  case  is  one  of  breach  of  promise  of 
marriage,  and,  of  course,  most  be  determined 
in  accordance  with  the  fundamental  princi- 
ples of  law  and  practice  applicable  to  the 
cases  of  that  character. 

[2]  The  plaintiff  pleaded  properly,  and  stat- 
ed on  paper,  a  case  good  in  law.  She  alleged 
that  early  In  July,  1916,  the  defendant  began 
to  pay  court  to  her,  and  sought  her  hand  in 
marriage,  and  that  finally  she  consented,  and 
it  was  mutually  understood  and  agreed  that 
they  would  be  married  at  an  early  date,  and 
they  so  contracted.  That  afterwards  plain- 
tiff began  to  solicit  plaintiff  to  have  carnal 
Intercourse  with  him,  and  out  of  her  love  for 
and  trust  in  him  she  consented,  with  the 
result  that  she  was  about  to  become  the 
mother  of  a  child  of  which  defendant  was 
the  father.  She  further  pleaded  repudiation 
by  defendant  of  the  promise  to  m^rry,  her 
willingness,  her  demand  on  him,  and  his 
refusal. 

The  defendant  pleaded  a  general  demurrer 
and  general  denial. 

It  is  obvious  from  the  pleadings  of  the 
plaintiff  that  the  idea  meant  to  be  conveyed 
was  that  a  promise  to  marry  had  been  made 
following  upon  preliminary  and  preparatory 
efforts  of  defendant  to  overcome  the  maidenly 
shyness  of  the  plaintiff  and  ingratiate  himsdf 
In  her  affections. 

That  defendant  had  used  the  pardonable 
strategic  policy  of  capturing  the  citadel  of  her 
affections  by  the  method  of  gradual  approach- 
es, and  that  by  the  process  of  long  association 
and  delicate  attention  and  tentative  and  ten- 
der wooing  the  flame  of  affection  was  kindled, 
and  that  such  affection  begat  confidence, 
which  confidence  the  defendant  abased  and 
betrayed,  and  having  done  so  refused  to  car- 
ry out  the  contract  of  marriage. 

That  the  evidence  not  only  does  not  sus- 
tain such  allegations  and  support  the  case 
pleaded,  but  shows  that  the  promise  to  mar- 
ry was  based  on  an  immoral  and  consequent- 
ly illegal  consideration,  as  is  made  evident 
by  the  testimony  of  the  plaintiff,  who  was  the 
only  witness  who  testified  In  support  of  the 
allegations  of  her  petition. 

Ber  testimony  fully  and  fairly  set  forth 
was:  That  she  had  known  defendant  a  long 
time;  that  they  lived  not  far  apart;  that 
she  was  26  years  old  and  blind,  but  had  gone 
to  school  when  li  years  old  at  the  School 
for  the  Blind  in  Austin;  that  defendant  was 
about  50  years  old  and  a  widower  with  cbil- 
dren,  and  was  possessed  of  considerable  prop- 
erty;  that,  while  there  was  no  obJectioQ  to 
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bis  coming  to  her  home,  he  had  "never  come 
there  to  see  her  and  never  came  there  to 
epATi.  her." 

That  the  first  time  defendant  ever  mm- 
tloned  love  or  marriage  to  her  was  on  Sun- 
day night,  three  days  before  the  4th  of  July, 
vfhlch  came  on  Tuesday,  and  she  testified  that 
defendant  said  then  that  If  she  would  sleep 
with  him  he  would  marry  her  In  November; 
that  she  was  sure  he  said  that  and  oould  not 
be  mistaken,  and  she  said:  "All  right.  I 
trust  you.  So  we  went  to  bed  togettier." 
And  It  is  clear  that  they  "got  together"  both 
on  Sunday  night  and  on  July  4th.  She  so  ex- 
pressly testifled. 

Her  testimony  was: 

"He  said,  'You  want  to  live  with  me  and 
get  married  to  me.'  I  said,  Tes,  if  you  be 
true  to  me.'  'I  be  true  to  you.'  He  at  the 
same  time  toM  me  to  come  over  there  next 
Sunday  and  we  would  sleep  together;  that 
was  part  of  the  same  conversation.  He  said  if 
I  would  come  over  there  and  sleep  with  him 
he  would  marry  me  and  be  true  to  me." 

She  had  defendant  in  error  arrested  upon 
the  charge  of  seduction,  and  on  preliminary 
hearing  October  2,  1916,  she  testifled: 

"Andreas  said,  'Let  us  go  in  the  room  and 
stay  together  all  night,'  and  I  said,  'All  right,' 
and  he  said  nothing,  and  I  said,  'If  you  are 
going  to  be  true  to  me,  I  trust  you.'  He 
said,  'Yes.'  Tjien  we  got  into  bed  together. 
I  didn't  take  off  my  clothes.  I  stayed  with 
him  all  night,  and  after  that  I  saw  him  every 
Sunday.  The  4th  of  July  was  the  first  time 
he  ever  talked  about  being  true  to  me.  The 
first  time  he  ever  told  me  that  he  loved  me  was 
on  Sunday  night  before  the  4th  of  July,  and 
that  was  the  time  he  talked  about  sleeping  to- 
gether and  marrying,  and  that  was  the  first 
time  I  ever  loved  him. 

"He  talked  about  getting  married  first,  and 
of  sleeping  together  afterwards,  but  of  course 
it  was  all  in  the  same  conversation.  I  saw 
him  at  Jones'  ranch  close  to  my  home.  I 
understood  what  he  meant  when  he  first  talked 
to  me  and  said  if  I  would  let  him  sleep  with 
me  he  would  promise  to  marry  me.  I  was  at 
Dora  Jones'  house  on  Sunday  before  the  4th 
of  July,  and  Andreas  was  there.  Dora  Jones 
was  there  when  Andreas  and  I  slept  together. 
I  guess  she  saw  us  go  into  the  room  together. 
The  baby  was  born  April  8,  1917.  He  talked 
about  'getting  together'  on  the  4th  of  July  on 
Sunday  after  he  promised  to  marry  me.  He 
said:  'I  promise  to  marry  you.  I  want  you 
to  come  the  4th  of  July  and  get  together.' 
The  first  word  he  said  was,  'I  love  you.'  Then 
I  said,  'I  love  you.'  Then  he  said,  'Are  you 
willing  to  marry  me?'  And  I  said,  'Yes,  if 
you  would  be  true  to  me.' " 

[3]  It  Is  too  obvious  to  admit  of  argument 
that  according  to  this  testimony  the  promise 
to  marry  was  made  upon  condition  that  plain- 
tiff would  sleep  with  defendant  first,  and 
necessarily  the  reverse  Implication  was  that 
If  she  refused  to  perform  that  condition  he 
■would  not  marry  her.  Therefore  the  con- 
sideration and  condition  of  the  promise  was 
immoral  and  ill^al,  and  conld  not  be  made 


the  basis  of  recovery  of  damages  for  breach 
of  a  promise. 

It  is  laid  down  in  Ruling  Case  Law,  roL  4, 
p.  145,  that— 

"It  is  dear  that  an  immoral  consideration 
will  not  support  a  promise  of  marriage,  and 
consequently  if  a  promise  to  marry  is  in  con- 
sideration that  the  promisee  shall  before  mar- 
riage, have  sexual  connection  with  the  prom- 
isee, it  is  void." 

[4]  An  agreement  prejudicial  to  public 
morals,  whether  involving  a  violation  of  the 
criminal  law  or  not,  can  have  no  force.  A 
contract  contra  bcmus  mores,  or  which 
amounts  to  an  Immoral  act.  Is  void.  Bishop 
on  Contracts  (2d  Ed.)  f  SOS. 

An  agreement  in  c(msideration  of  future 
Illicit  Intercourse  between  parties  Is  void. 
Chltty  on  Contracts,  vol.  2,  p.  979;  Corpus 
Juris,  vol.  9,  p.  827;  Button  t.  HIbbard,  82 
Hun,  289,  31  N.  Y.  Supp.  483. 

In  the  last-cited  case  there  was  ccntinual 
association  of  the  parties,  and  devoted  atten- 
tion and  all  the  ordinary  manifestations  of 
affection,  which  the  court  held  was  sufficient 
consideration  apart  from  the  original  promise 
to  be  seduced,  but  tn  the  instant  case  there  is 
absolute  absence  of  any  evidence  of  such 
facts. 

There  is  no  evidence  that  they  were  ever 
seen  together  in  public,  or  that  It  was  any- 
where by  any  person  understood  tnat  tne 
relation  of  engaged  parties  existed  between 
them. 

So  far  as  the  evidence  reveals,  the  first  ap- 
proach by  defendant  to  plaintiff  was  in  the 
form  of  the  plain,  blunt  proposition  that  if 
she  would  permit  him  to  sleep  with  her  he 
would  marry  her  in  November,  and  to  the 
proposition  she  assented  and  their  Illicit  as- 
sociation then  and  there  began  and  con- 
tinued; and  since  she  says  she  saw  him 
after  that  every  Sunday,  such  Intercourse 
must  have  continued  after  it  had  borne  In- 
choate fruit,  since  the  child  was  bom  a  few 
days  in  excess  of  nine  months  after  be  first 
suggested  love  or  marriage  to  her. 

She  alleges  that  she  demanded  that  he  com- 
ply with  his  agreement,  but  he  refused;  but 
a  most  careful  examination  of  the  statement 
of  facts  reveals  no  evidence  in  support  of  such 
allegation. 

She  testified  that  defendant  promised  to 
marry  her  In  November,  and  it  appears  that 
she  liad  him  arrested  on  the  charge  of  seduc- 
tion in  October;  but  there  is  no  testimony 
that  he  ever  refused  to  marry  her  at  the  time 
promised. 

[6]  There  is  one  other  fact  which  makes 
reversal  necessary.  The  jury  was  Instructed 
that,  if  they  found  that  defendant  proposed 
to  marry  plaintiff  on  condition  that  she  have 
sexual  intercourse  with  him,  they  would  find 
for  the  defendant 

Evidently  the  court  used  the  term  "pro- 
posed" in  the  sense  of  "promised,"  and  the 
indli^utable  evidence  Is  that  such  was  the 


Digitized  by 


Google 


Tex.) 


AMERICAN  NAT.  BANK  v 


AMERICAN  LOAN  A  MORTOAOE  CX>. 

(228B.W.) 


169 


consideration,  and  the  only  consideration. 
Therefore  th^  verdict  wag  directly  contrary 
to  both  the  facts  and  law. 

The  physical  condition  of  the  plalntlir  In 
the  form  of  rlsnal  Inflrmlty  evidently  ap- 
pealed effectively  to  the  sympathy  of  the 
Jury,  as  was  reflected  by  the  verdict  for  $7,- 
500;  but  we  cannot  Ignore  fundamental  rules 
of  law  and  established  precedent  In  order  to 
meet  and  relieve  the  hardship  of  an  individu- 
al case.  The  case  alleged  Is  not  cmly  not 
proved,  but  Is  destroyed  by  plaintiff's  own 
testUnony;  and  fundamental  error  Is  appar- 
ent Ml  the  face  of  the  record. 

We  recommend  that  the  Judgments  of  the 
district  court  and  the  Court  of  ClvU  Appeals 
be  reversed,  and  Judgment  be  rendered  for 
plaintiff  In  error. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commlselon  of 
Appeals  Is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Sapr«ne  Court 


AMERICAN  NAT.  BANK  OP  HOUSTON  V. 

AMERICAN- LOAN  &  MORTGAGE 

CO.  et  at.    (No.  195-3250.) 

(OommiBsion  of  Appeals  of  Texas,  Section  A 
March  2,  1021.) 

1.  Principal  and  agent  «:s»l36(3)— Agent  may 
hind  himself  by  his  own  contract. 

An  agent,  although  his  agency  is  known 
and  who  has  authority  to  bind  his  prindpal 
through  contract,  is  not  precluded  from  bind- 
ing himself  personally  upon  such  contract,  and 
where  upon  a  construction  of  the  contract  it 
is  determined  that  the  agent  has  substituted 
his  own  responsibility  for  that  of  his  principal, 
or  has  pledged  his  own  responsibility  in  addi- 
tion to  that  of  his  principal,  be  will  be  bonnd 
accordingly;  his  liability  not  being  predicated 
upon  bis  agency,  but  upon  his  contract  obliga- 
tions. 

2.  Contracts  «=>86— Partial  fallnre  of  oonsid* 
eratlon  did  not  Invalidate. 

Where  mortgage  company  assumed  payment 
of  specified  obiigntions  in  couidderation  of  a 
transfer  and  conveyance  of  bank  stock,  and  a 
substantial  part  of  the  stock  was  received,  the 
partial  failure  of  consideration  did  not  invali- 
date the  contract,  but  was  a  defense  pro  tanto 
thereto. 

3.  Contracts  <3=32 13(1)— Notes  assumed  to  be 
paid  as  they  matnra. 

Where  one  agreed  to  pay  notes  of  another 
from  a  specified  fund,  it  was  liis  duty  to  pay 
the  notes  as  they  matured,  in  the  absence  of  a 
stipulation  as  to  the  time  of  payment. 

4.  Contracts  4=>I87(3)— One  assuming  pay- 
ment of  obligations  must  pro  rate  on  partial 
failure  of  consideration. 

Where  one  agrees  to  pay  debts  of  another 
from  a  specified  fund  in  consideration  of  the 


transfer  of  property,  he  is  bonnd  to  distribute 
the  fund  pro  rata  among  the  creditors,  and 
upon  failure'  of  the  debtor  to  transfer  part  of 
the  property  the  transferee  can  withhold  from 
the  fund  an  amonnt  equaling  the  value  of  the 
property  not  transferred,  but  must  pro  rate  the 
balance,  unless  some  creditors  are  paid  in  full 
without  knowledge  of  the  partial  failure  of 
consideration;  priority  of  maturity  date  of 
obligations  being  immaterial. 

5.  Contracts  «=»I64 — Contemporaneous  trans- 
aotiotts  hold  to  be  construed  as  one  contract. 

Where  a  corporation  took  a  transfer  of 
property  from  its  president  in  consideration 
of  Uie  payment  of  his  debts,  and  the  same  day 
in  pursuance  of  resolution  entered  into  a  tri- 
partite contract  by  agreement  with  the  debtor 
and  an  agent  transferring  sudi  property  with 
otDer  property  to  the  agent  in  consideration 
of  payment  of  the  corporation  obligations,  to- 
gether with  those  assumed,  held  that  the  trans- 
actions may  be  regarded  as  one  transaction. 

6.  Appeal  and  error  <9=:3930(3)— Issue  not  sub> 
mitted  assumed  to  have  been  found  so  as  tft 
sustain  Judgment.  ] 

Under  Rev.  St.  1911,  art.  1985,  an  Issue  not 
submitted  nor  requested  must,  on  appeal,  be 
deemed  as  found  by  the  court  in  such  manner 
as  to  support  the  judgment,  if  there  be  evidence 
to  sustain  the  finding. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supr^ne  Judicial  District 

Action  by  the  American  National  Bank  of 
Houston  against  the  American  Loan  &  Mort- 
gage Company  and  another.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (205  S. 
W,  146),  reversing  Judgment  for  plaintiff  and 
rendering  one  in  favor  of  defendants,  the 
plaintiff  brings  error.  Judgment  of  the  Court 
of  Civil  Appeals  reversed  and  that  of  the 
district  court  affirmed. 

Presley  K.  Bwln^  of  Houston,  for  plaintiff 
in  error. 

Moody  &  Boyies,  of  Houston,  for  defend- 
ants In  error. 

SQNFIELD,  P.  J.  This  action  was  brought 
by  plaintiff  in  error,  hereinafter  called 
"bank,"  against  the  American  Loan  &  Mort- 
gage Company,  hereinafter  called  "mortgage 
company,"  and  Arch  MacDonald,  to  recover 
upon  a  certain  promissory  note  executed  by 
George  W.  Riddle,  dated  the  1st  day  of  Feb- 
ruary, 1910,  payable  to  the  bank  six  months 
after  date.  The  bank  alleged  that  the  pay- 
ment of  the  note  had  been  assumed  by  W.  B. 
Richards  for  a  valuable  consideration,  and 
for  a  valuable  consideration  from  Richards, 
was  assumed  to  be  paid  by  the  mortgage  com- 
pany, and  by  defendant  MacDonald  agreed  to 
be  paid  out  of  the  fund  of  $125,000  loaned 
by  him  to  the  mortgage  company  and  placed 
In  his  hands  for  the  payment  of  the  note  in 
suit  with  others. 

The  mortgage  company  and  MacDonald 
pleaded  a   partial   failure  of  consideration. 
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arising  from  Richards'  failure  to  deliver  to 
the  company  certain  shares  of  bank  stock 
which  was  in  part  the  consideration  for  the 
mortgage  company's  promise  to  pay  this  and 
the  other  notes.  The  bank  pleaded  that  if 
there  was  any  failure  of  consideration  as  al- 
leged, such  was  applicable  to  the  note  sued 
on  only  pro  rata,  and  in  the  proportion  which 
that  note  bore  to  the  total  indebtedness,  con- 
sisting  of  the  other  notes  due  by  Richards 
which  the  mortgage  company  had  assumed 
and  MacOonald  agreed  to  pay  out  of  the  fund. 

On  the  27th  day  of  June,  1910,  W.  B.  Rich- 
ards was  president  of  the  bank  and  of  the 
mortgage  company.  On  that  day  he  agreed 
to  sell  and  deliver  to  the  mortgage  company 
1,100  shares  of  the  stock  of  the  Amer}can 
National  Bank  of  Houston,  and  525  shares 
of  the  stock  of  the  Valley  Route  Townslte  & 
Loan  Company,  belonging  to  him,  and  all 
lands  and  interest  in  lands  owned  by  him, 
situated  In  various  counties  in  this-  state.  In 
consideration  of  such  assignments  and  con- 
veyances, the  mortgage  company  by  resolu- 
tion of  its  board  of  directors  agreed  to  as- 
sume and  pay  certain  enumerated  debts  ow- 
ing by  Richards,  including  the  note  herein 
sued  upon,  and  further  agreed  to  cancel  and 
surrender  to  Richards  certain  notes  executed 
by  him  in  favor  of  the  mortgage  company. 

The  board,  of  directors  of  the  mortgage 
company  on  the  same  day  authorized  its  pres- 
ident to  negotiate  for  and  receive  from  Mac- 
Donald  on  behalf  of  the  company  a  loan  of 
$126,000,  to  be  evidenced  by  a  series  of  prom- 
issory notes  signed  and  Indorsed  by  the  com- 
pany and  indorsed  by  Richards  individually, 
and  to  enter  into  a  contract  with  MacDonald 
involving  a  transfer  to  him  of  practically  all 
of  the  property  and  assets  of  the  mortgage 
company  for  certain  purposes. 

The  mortgage  company  through  Its  presi- 
dent, Richards,  and  Richards  and  MacDonald, 
entered  Into  a  tripartite  contract  in  vTritlng, 
dated  the  27th  day  of  June,  1910,  the  sub- 
stance of  which,  material  to  the  matters  pre- 
sented for  determination,  is  as  follows:. 

"Whereas,  the  American  Loan  &  Mortgage 
Company,  a  private  corporation  having  its 
principal  offices  in  the  city  of  Houston,  Texas, 
is  indebted  to  various  persons  and  corporations 
in  considerable  sums  of  money,  and  it  vrill  be 
necessary  to  convert  into  cash  for  the  payment 
of  said  indebtedness  a  portion  of  Its  assets; 
and,  wliereas,  in  order  that  the  same  may  be 
done  without  too  great  a  sacrifice  in  values,  it 
is  desirous  of  securing  the  services  and  assist- 
ance of  Arch  MacDonald  in  the  conduct  and 
management  of  its  affairs,  and  especially  in 
making  sales  of  its  notes,  stock  and  other  se- 
curities, including  real  estate  and  generally  to 
enlist  the  services  of  said  MacDonald  in  its 
behalf;  and,  wEereas,  the  said  American  Loan 
&  Mortgage  Company  is  indebted  to  the  said 
Arch  MacDonald  in  the  sum  of  $125,000,  evi- 
denced by  a  series  of  notes  bearing  even  date 
herewith,  executed  by  the  said  American  Loan 
&  Mortgage  Company,  payable  to  its  order  and 
by  it  indorsed  in  blank  and  also  indorsed  by 


W.  B.  Richards,  which  said  notes  bear  faiterest 
from  date  at  the  rate  of  8  per  cent,  per  annum 
and  provide  for  the  usual  attorney's  fees  of  10 
per  cent.:  Now,  therefore,  in  order  to  assure 
and  secure  the  payment  of  said  notes  according 
to  their  tenor  and  effect,  the  said  American 
Loan  &  Mortgage  Company,  acting  herein  by 
its  president,  W.  B.  Richards,  in  pursuance  of  a 
resolution    duly    passed    and    adopted    by    its 

board  of  directors  on  the  day  of  June, 

1910,  have  sold,  assigned  and  transferred  and 
by  these  presents  do  sell,  assign,  transfer  and 
convey  unto  the  said  Arch  MacDonald  the 
following  described  property:  [Here  follows  a 
long  list  of  personal  property.]  And  the  said 
American  Loan  ft  Mortgage  Company,  in  pur- 
suance of  said  resolution,  has  also  conveyed 
to  the  said  Arch  MacDonald  by  deed  of  con- 
veyance duly  executed  and  delivered,  certain 
real  estate  in  the  counties  of  Freestone,  Leon, 
San  Patricio,  and  Harris,  in  the  state  of  Texas. 
The  said  Arch  MacDonald  is  hereby  authorised 
and  empowered  to  immediately  proceed  to  col- 
lect all  of  the  aforesaid  biUs  receivable  and  ac- 
counts receivable,  either  with  or  without  suit, 
and  to  make  such  settlement,  renewals,  com- 
promises, adjustments  or  deductions  as  may 
in  his  opinion  be  advisable.  He  is  also  author- 
ized and  empowered  to  immediately  sell,  trans- 
fer and  convey  all  of  the  other  property  whidi 
has  been  conveyed  to  him  by  the  said  American 
Loan  &  Mortgage  Company,  as  aforesaid,  which 
sales  shall  be  made  by  him  at  private  sale  and 
for  such  prices  and  upon  such  terms  as  he 
may  deem  advisable,  and  with  the  same  effect 
as  thongh  he  was  the  absolute  owner  thereof. 
Out  of  the  proceeds  arising  from  such  collec- 
tions and  sales  the  said  MacDonald  shall  first 
deduct  any  and  alt  expenses  and  outlays  which 
may  have  been  incurred  by  him  in  and  about 
said  business,  including  any  bonus  or  bonuses 
that  he  may  have  paid  or  incurred  in  order  to 
enable  him  to  secure  the  money  which  has  this 
day  been  loaned  by  him  to  the  American  Loan 
&  Mortgage  Company,'  as  aforesaid.  Out  of 
the  said  proceeds  he  shall  next  pay  the  full 
amoimt  of  said  series  of  notes  amounting  io 
$125,000  hereinbefore  mentioned,  and  all  in- 
terest thereon,  whether  the  said  notes  shall 
have  matured  at  said  time  or  not.  He  shall 
then  pay  over  and  deliver  to  the  said  American 
Loan  &  Mortgage  Company  one-half  of  the  re- 
mainder of  said  proceeds  and  one-half  of  the 
remainder  of  all  of  said  property  which  may 
not  have  been  disposed  of  hereunder,  and  the 
remaining  one-half  of  said  proceeds  and  one- 
half  of  said  undisposed  of  property  shall  be  the 
property  of  and  belong  to  the  said  Arch  Mac- 
Donald as  part  of  his  compensation  for  services 
rendered  under  this  contract.  In  addition  to 
the  above  and  as  the  remainder  of  his  com- 
pensation for  services  hereunder,  the  said  Mac- 
Donald shall  be  entitled  to  receive  from  said 
American  Loan  &  Mortgage  Company  one-half 
of  all  assets  (exclusive  of  the  assets  returned 
to  it  under  this  contract)  remaining  to  it  after 
the  payment  of  all  indebtedness  now  existing 
against  it.  The  said  sum  of  $12&,(KX>  this  day 
loaned  by  said  MacDonald  to  said  American 
Loan  &  Mortgage  Company  is  to  be  applied  by 
him  to  the  payment  and  discharge  of  the  fol- 
lowing named  obligations  and  debts  of  said 
American  Loan  &  Mortgage  Company,  to  wit: 
[Followed  by  an  enumeration .  of  the  obliga- 
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tions.]  And  the  following  obligations  and  debts 
originally  owing  by  tlie  said  W.  E.  Richards 
and  whidi  have  been  assumed  by  the  said 
American  lioan  &  Mortgage  Company,  to  wit: 
[Certain  obligations  ennmerated,  including] 
$5,500,  note  of  Geo.  W.  Riddle,  held  by  Amer- 
ican National  Bank  of  Houston;  ^,600,  note 
of  Gary  Haynes.  All  of  such  debts  aggregating 
the  sum  of  $lia500.  •  •  •  The  said  W.  E. 
Richards,  as  part  of  the  consideration  of  the 
contract,  agrees  to  execute  to  the  said  Arch 
MacDonald  his  proxy  irrevocable  during  the  ex- 
istence of  this  contract,  authorizing  the  said 
MacDonald  to  vote  all  of  the  shareR  of  the 
capital  stock  of  the  American  Loan  &  Mortgage 
Company  owned  by  him  and  the  said  American 
Loan  &  Mortgage  Company,  hereby  agrees  that 
during  the  existence  of  this  contract  it  will 
not  incur  any  obligations  or  indebtedness  wbat- 
eTer  without  the  approval  of  said  MacDonald. 
*  *  *  The  said  Arch  MacDonald  hereby  binds 
and  obligates  himself  to  undertake  to  execute 
all  the  duties  herein  imposed  upon  him,  and 
that  he  will  endeavor  to  discharge  same  to 
the  best  of  his  knowledge,  skill  and  ability." 

The  case  was  sabmitted  to  the  Jnry  on 
fecial  Issues,  and  the  Jury  found  among  oth- 
er things  that  Richards  conveyed  to  the  mort- 
gage cmnpany  only  860  shares  of  the  capital 
stotik  of  the  American  National  Bank,  Instead 
of  1,100  shares  whldi  he  bad  agreed  to  con- 
vey, and  that  the  valne  of  the  250  shares 
whid>  he  failed  to  deliver  was  $10,000.  Upmi 
the  return  of  the  verdict,  tbe  mortgage  com- 
pany and  MacDonald  moved  for  Judgment  In 
their  favor  on  the  ground  that  Richards  failed 
to  deliver  to  the  mortgage  company  property 
of  the  value  of  $10,000  which  he  had  agreed  to 
deliver  In  consideration  of  the  assumption  of 
the  debts,  all  of  which  debts  it  had  paid,  ex- 
cept the  last  two,  amounting  in  the  aggregate 
to  only  $9,000,  and  that  it  further  appears 
from  the  evidence  that  it  bad  already  i>ald 
for  the  account  of  Richards  upon  such  debts 
more  than  the  agreed  value  of  the  property 
which  was  delivered  by  Richards  to  it  as 
consideration  for  the  payment  of  such  debts. 
The  court  refused  this  request,  and  granted 
the  motion  of  the  bank,  rendering  Judgment 
in  Its  favor  in  the  sum  of  $7,313.95.  The  sum 
was  arrived  at  by  abating  the  face  amount  of 
the  note  In  suit,  which  was  $5,459,  in  the 
sum  of  $791.15,  leaving  a  balance  of  $4,667.85, 
which,  together  with  interest  and  attorney's 
fees,  aggregated  the  amount  of  the  Judgment 
The  abatement  allowed  was  such  proportion- 
ate part  of  the  failure  of  consideration  of 
$10,000  as  the  face  amount  of  the  note  bore 
to  the  indebtedness  to  be  paid  to  third  par- 
ties as  owing  by  Richards,  amounting  to  $69,- 
000.  On  aweal  the  Judgment  of  the  district 
court  was  reversed  and  Judgment  rendered 
for  defendants  in  error  herein.    205  S.  W.  146. 

It  Is  Insisted  by  MacDonald  that  under  the 
tripartite  contract  he  was  merely  employed 
as  the  agent  of  the  mortgage  company ;  that 
while  the  mortgage  company  assumed  and 
agreed  to  pay  certain  obligations  of  Richards, 
Indnding  the  note  in  suit,  he  did  not  per- 


sonally assume  liability  for  any  of  the  debts ; 
that  his  only  duty  was  to  apply  the  $125,000 
to  the  payment  of  the  stteclfled  obligations; 
and  that  the  evidence  establishes  that  no  part 
of  the  fund  was  converted  to  his  own  use; 
from  which  It  follows  that  if  he  in  any  wise 
failed  in  the  performance  of  his  duty,  his  li- 
ability was  alone  to  the  mortgage  company, 
his  principal,  and  not  to  a  third  person  dam- 
aged through  his  nonfeasance.  In  support  of 
this  contention  he  cites  and  relies  upon  the 
cases  of  Labadie  v.  Hawley,  61  Tex.  177,  48 ' 
Am.  Rep.  278,  and  Eastin  &  Knox  v.  Texas  & 
P.  Ry.  Ca,  99  Tex.  654,  92  S.  W.  838.  The 
proposition  announced  In  these  cases  Is  well 
recognized  In  reference  to  an  agent's  liability 
in  tort,  involving  the  distinction  between  his 
misfeasance  and  nonfeasance. 

The  liability  sought  to  be  imposed  upon 
MacDonald  herein  arises  out  of  contract,  and 
is  governed  by  wholly  different  considerations 
from  those  governing  his  liability  in  tort.  1 
Mechem,  Agency  (2d  Ed.)  §  1451. 

[1]  An  agent,  although  his  agency  is  known 
and  who  has  authority  to  bind  bis  principal 
through  contract,  is  not  precluded  from  bind- 
ing himself  personally  upon  sudi  contract 
Where  upon  a  construction  of  the  contract  it 
is  determined  that  the  agent  has  substituted 
bis  own  resi>onslbnity  for  that  of  his  prin- 
cipal, or  has  pledged  his  own  responsibility  - 
in  addition  to  that  of  his  principal,  he  will 
be  bound  accordingly.  His  liability  Is  not 
predicated  upon  his  agency,  but  upon  his  con- 
tract obligations.  1  Mechem,  Agency  (2d  Ed.) 
{  1419.  The  present  case,  we  think,  comes 
within  the  rule  that  when  the  ag^nt  has  such 
an  Interest  of  his  own,  together  with  his  prin- 
cipal, both  principal  and  agent  may  be  held 
upon  the  contract  1  Mechem,  Agency  (2d 
Ed.)  §  1426. 

The  mortgage  company  was  in  fact  the 
holding  company  for  Richards'  property. 
Both  Richards  and  the  mortgage  company 
became  financially  Involved.  A  loan  from 
MacDonald  was  negotiated.  He  was  to  re- 
ceive, not  only  interest  upon  the  loan,  but 
other  and  large  considerations.  The  tripar- 
tite contract  was  executed  by  the  mortgage 
company,  Richards  and  MacDonald.  It  was 
supported  by  a  sufficient  consideration  mov- 
ing to  and  from  the  several  parties,  and  It 
clearly  defined  their  respective  duties  and  ob- 
ligations. The  money  borrowed  from  Mac- 
Donald was  by  the  mortgage  company  appro- 
priated to  the  payment  of  specified  obliga- 
tions. MacDonald  assented  to  the  appropria- 
tion, and  the  fund  was  delivered  to  him,  be 
binding  and  obligating  himself  to  apply  it  to 
the  purpose  for  which  It  was  appropriated. 

The  mortgage  company  became  liable  to 
the  holders  of  the  obligations  which  It  had 
assumed.  These  debts  of  Richards  became 
Its  debts.  MacDonald  agreed  with  the  mort- 
gage company  to  pay  these  debts  out  of  the 
money  placed  in  his  hands  by  the  mortgage 
company  for  that  purpose,  thereby  becoming 
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likewise  liable  to  tbe  holders  of  sucli  debts. 
The  note  In  suit  owned  by  the  bank,  being 
one  of  the  obligations  of  Richards  so  assumed 
by  the  mortgage  company,  and  agreed  to  be 
paid  by  MacDonald  out  of  the  fvmd,  if  the 
bank  was  denied  participation  In  the  fond 
through  the  wron^ul  acts  of  MacDonald,  it 
could  maintain  an  action  against  him.  His 
liability  does  not  rest  upon  his  agency,  but 
upon  his  contract  obligation,  which  inured  to 
the  benefit  of  the  bank.  Mathonican  t.  Scott 
&  Baldwin,  87  Tex.  396,  28  S.  W.  1063. 

[2]  Under  the  contract,  the  mortgage  com- 
pany assumed  and  became  liable  for  the  pay- 
ment of  the  specified  obligations  of  Richards, 
the  consideration  being  the  transfer  and  con- 
veyance to  it  of  certain  property  by  Richards. 
The  mortgage  company  received  all  the  prop- 
erty agreed  to  be  delivered  to  it  other  than 
the  250  shares  of  bank  stock.  The  considera- 
tion remaining  and  received  being  substan- 
tial, the  partial  failure  of  consideration,  un- 
der the  facts  herein,  did  not  Invalidate  the 
contract,  but  was  a  defense  pro  tanto  there- 
to.   6  R.  C.  L.  685. 

I  It  may  be  conceded,  as  held  by  the  Court 
of  Civil  Appeals,  that  the  mortgage  company 
and  MacDonald  could  not  be  compelled  to 
pay  more  than  the  amount  of  the  obligations 
.  assumed,  less  the  value  of  the  property  which 
Richards  failed  to  deliver.  The  Judgment  of 
the  district  court  does  not  involve  a  more 
extended  liability.  The  point  of  difTerence  Is 
as  to  the  duty  of  the  mortgage  company  and 
MacDonald  In  the  disbursement  and  applica- 
tion of  such  amount. 

The  district  court  held  It  the  duty  of  the 
mortgage  company  and  MacDonald  to  apply 
the  fund  under  the  equitable  pro  rata  rule, 
abating  each  obligation  in  proportion,  rather 
than  the  paying  all  to  some  and  denying  any 
participation  to  others.  The  Court  of  Civil 
Appeals  was  of  opinion  that  all  the  notes  as- 
sumed, except]  that  in  suit  and  one  other, 
both  aggregating  less  than  the  amount  of  the 
deficiency  of  the  consideration,  having  been 
paid,  neither  Richards  nor  plaintiff  bank, 
whldi  occupied  no  better  position  than  Rich- 
ards, could  require  further  payment  or  hold 
the  mortgage  company  or  MacDonald  to  the 
duty  of  proportionate  payments. 

The  contract  does  not  give  the  due  date  of 
the  various  notes  assumed,  or  provide  for 
their  payment  as  they  respectively  matured, 
nor  does  it  specify  any  time  of  payment  It 
is  in  evidence  that  the  notes  matured  at  dif- 
ferent dates.  The  undisputed  testimony  of 
Richards,  president  of  both  the  mor^ge 
company  and  the  bank,  was  that  the  notes 
were  sent  from  his  ofllce  as  they  matured, 
and  were  thereupon  paid  by  MacDonald. 

[3,4]  In  the  absence  of  a  stipulation  as  to 
the  time  of  payment,  It  was  clearly  the  duty 
of  MacDonald  to  pay  the  notes  as  they  matur- 
ed; and  sudi  payments  so  made,  without 
knowledge  upon  his  part  of  the  partial  fail- 
ure of  consideration,  though  resulting  In  the 


bank's  exclusion  from  participation  In  the 
fund,  would  not  render  him  liable  to  the 
bank. 

[6]  The  contract  between  the  mortgage 
company  and  Richards,  the  loan  by  MacDon- 
ald to  the  mortgage  company  and  his  agree- 
ment to  apply  the  same,  the  conveyance  and 
transfer  to  MacDonald  of  the  assets  of  the 
mortgage  company,  and  the  resolutions  of 
the  board  of  directors  of  the  mortgage  com- 
pany authorizing  the  several  acta,  were  all 
contemporaneous,  and  may  well  be  regarded 
as  one  transaction,  ultimatlng  in  the  tripar- 
tite contract.  In  virtue  of  that  contract, 
Richards  retained  the  presidency,  but  Mac- 
Donald became  the  practical  head  of  the 
company,  its  managing  agent.  Virtually  all 
of  the  assets  of  the  mortgage  company  were 
conveyed  and  transferred  to  him'  with  power 
of  sale  and  conveyance  and  general  control 
and  management.  Proxies  were  to  be  execut- 
ed whereby  he  could  vote  all  of  the  stock  of 
the  company.  Richards  at  the  date  of  the 
transaction  was  also  president  of  the  Ameri- 
can National  Bank.  That  bank  within  a 
short  period  after  the  transaction  went  into 
liquidation,  and  MacDonald  was  appointed  its 
liquidating  agent.  It  was  shares  of  this  bank 
stock  that  Richards  failed  to  deliver  to  the 
mortgage  company,  resulting  in  the  partial 
failure  of  consideration. 

The  mortgage  company  was,  of  course, 
charged  with  knowledge  of  the  partial  failure 
of  .consideration.  Whether  In  view  of  the 
above  facts  and  the  legitimate  deductions 
therefrom  MacDonald  would  be  charged  with 
like  knowledge  need  not  be  determined.  It 
cannot  be  questioned  that  the  evidence  raised 
the  issue.  Had  the  Issue  been  submitted  to 
the  jury,  resulting  In  a  finding  that  MacDon- 
ald had  such  knowledge  prior  to  or  at  the 
time  of  the  payments  made  by  him,  it  could 
not  be  held  that  the  finding  was  unsupported 
by  evidence. 

[I]  The  cause  was  submitted  upon  special 
Issues.  The  issue  of  MacDonald's  knowledge 
was  not  submitted,  nor  its  submission  re- 
quested. Under  article  1985,  R.  S.  1911.  an 
issue  not  submitted  nor  requested,  must,  on 
appeal,  be  deemed  as  found  by  the  court  in 
such  manner  as  to  support  the  Judgment,  if 
there  be  evidence  to  sustain  the  finding.  In 
the  state  of  the  record,  MacDonald  must  be 
held  to  have  had  such  knowledge. 

Can  the  mortgage  company  or  MacDonald 
defend  against  the  bank's  action  on  the 
ground  that  obligations  maturing  before  that 
of  the  bank  had  been  paid  in  full,  whereby 
the  fund,  less  the  credit  for  the  defici^icy, 
was  entirely  exhausted,  such  payments  hav- 
ing been  mad<i  with  knowledge  of  the  partial 
failure  of  consideration  and  the  resultant 
right  in  the  mortgage  company  of  abatement 
to  that,  extent  In  payment  of  the  obllgatloDS 
assumed?  We  think  not. 

In  view  of  the  partial  failure  of  considera- 
tion, It  may  be  that  the  mwtgage  company 
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and  MacDonald  could  ha^e  d^llned  to  make 
any  payments  oat  of  this  fund ;  bnt,  having 
with  knowledge  of  such  partial  fallnre  of 
consideration  assumed  to  apply  the  funds  to 
the  obligations,  they  were  bound  to  a  right- 
ful appllcatitm. 

The  fund  was  for  the  benefit  of  the  hcdders 
and  owners  of  the  obligations.  Bach  had  a 
like  beneficial  Interest  therein.  All  of  the 
obligations  were  of  the  same  rank  or  grade. 
The  owners  and  holders  stood  In  similar  re- 
lations. In  such  case  equality  Is  equity.  The 
fund  bdng  Insofildent,  It  should  have  been 
ratably  ai^lled  to  the  several  obligations, 
each  bearing  Its  pro  rata  part  of  the  deficloi- 
cy.  1  Pomeroy  Eq.  Juris.  (4th  Ed.)  {|  406, 
406. 

With  knowledge  of  the  partial  failure  of 
consideration,  priority  of  the  maturing  date 
of  the  other  obligations  did  not  authorize 
their  payment  In  full  to  the  exduslon  of  the 
bank  from  any  participation  in  the  fund. 

Being  of  opinion  that  both  the  mortgage 
company  and  MacDonald  are  liable  to  the 
bank.  In  the  manner  and  to  the  amount  as 
found  by  the  district  court,  we  recommoid 
that  the  judgment  of  the  Court  of  Civil  Ap- 
peals be  reversed,  and  that  of  the  district 
court  affirmed. 

t 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


BROWN  V.  SEARLS.     (No.  191-3242.) 

{Commlasion  of  Appeals  of  Texas,  Section  B. 
Uarch  2,  1921.) 

f.  Appeal  and  errar  ^»t7l(l)— Case  will  be 
disposed  Vt  on  appeal  on  theory  of  trial  oourt. 

Where  the  aotion  was  tried  below  solely  as 
one  for  breach  of  contract,  it  will  be  so  dis- 
posed of  on  appeal. 

2.  Fraud  4=>S9(3)— Value  of  property  con- 
veyed In  exchange  element  of  damage. 

In  an  action  for  damages  for  deceit  in  a 
transaction  whereby  stoiA  of  goods  was  ex- 
changed for  plaintiff's  lands,  the  value  of  the 
property  conveyed  by  plaintiff  is  a  necessary 
element  in  ascertaining  the  damage. 

3.  Veador  aad  parebater  «s>46— Where  execut- 
ed, the  riglits  of  the  parties  are  to  ba  gov- 
erned by  the  oontraot,  retardless  of  Infirmi- 
ties. 

Where  a  trade  of  land  for  a  stock  of  goods 
was  consummated  pursuant  to  a  written  con- 
tract between  plaintiff  and  defendant,  the  con- 
tract most  be  treated  as  the  measure  of  the 
parties'  rights  and  liabilities,  regardless  of  its 
infirmitiea. 
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4.  Vendor  and  purchaser  «s>82— Plaintiff  vea- 
dor  held  not  to  have  acqniesoed  in  dofend- 
anfs  marking  up  price  of  goods  for  ex- 
change. 

Where  a  stock  of  goods  was  to  be  traded 
for  land  at  the  actual  "cost  and  carriage,"  and 
plaintiff,  the  landowner,  consented  to  taking 
the  goods  at  the  prices  marked  by  defendant, 
who  otherwise  refused  to  proceed,  the  agree- 
ment not  to  go  behind  the  marks,  supposedly 
previously  made  in  good  faith,  did  not  prevent 
plaintiff  from  recovering  where  defendant 
shortly  before  the  trade  marked  np  the  stock 
of  goods. 

5.  Vendor  and  purchaser  «S949— Plaintiff  tak- 
ing stock  of  goods  In  excliange  for  land  en- 
titled to  recover  where  defendant  removed  a 
large  portion  in  bulk. 

Where  a  contract  for  the  exchange  of  land 
for  a  stock  of  goods  provided  that  defendant 
owner  of  the  stock  might  reduce  it  by  sale  at 
retail,  he  was  not  justiiied  in  removing  a  large 
portion  in  bulk  for  the  purpose  of  decreasing 
the  value  for  trade  purposes,  and,  where  plain- 
tiff consummated  the  exchange  in  Ignorance 
of  such  removal,  he  may  recover  damages. 

6.  Vendor  and  purohaser  «=»33l— Findings 
held  to  show  that  vendor  was  damaged  ap- 
proximately, $2,000. 

In  action  for  breach  of  contract  to  exchange 
defendant's  stock  of  goods  for  plaintiff's  land, 
where  defendant  marked  up  the  cost  price  and 
removed  a  portion  of  the  stock,  findings  held 
to  show  that  plaintiff  was  damaged,  $2,062. 

Error  to  Court  of  ClvU  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  H.  L.  Brown  against  John  W. 
Searls.  Judgment  for  plaintiff  was  reformed 
by  the  Ck)urt  of  Civil  Appeals  so  as  to  reduce 
the  amount  of  the  recovery  (204  8.  W.  495), 
and  plaintiff  brings  error.  Revised,  and 
Judgment  rendered  for  plaintiff. 

MlUer  Sc  Miller,  of  Athens,  Ormand  k  Sim- 
kins,  of  Corslcana,  for  plaintiff  In  error. 

Richardson  &  Watklns,  of  Athens,  for  de- 
fendant In  error. 

McCLENDON,  P.  J.  This  action  was 
brought  by  H.  L.  Brown  against  John  W. 
Searls  to  recover  damages  growing  out  of  a 
contract  under  which  Brown  conveyed  a 
tract  of  land  to  Searls  in  exchange  for  a 
stock  of  merchandise  owned  by  the  latter. 
The  trial  was  by  Jury  upon  special  Issues, 
and  resulted  in  a  Judgment  in  favor  of  plain- 
tiff for  $2,400.  This  judgment  was  reformed 
by  the  dourt  of  Civil  Appeals  so  as  to  reduce 
the  amount  of  plaintiff's  recovery  to  $500. 
204  S.  W.  495. 

[1,2]  Tlie  allegBtlcms  of  plalntlfTs  petition 
are  perhaps  sufficient  to  sustain  an  action, 
either  for  breach  of  contract  or  in  tort  for 
deceit;  but  It  seems  evident  that  the  trial 
court  regarded  the  action  as  one  for  breach 
of  contract  only,  since  no  question  was  pro- 
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poondQd  to  the  jnry  requiring  a  finding  upon 
the  issue  of  fraud  or  the  value  of  the  land 
conveyed  by  plaintiff,  the  latter  being  a  neces- 
sary element  In  estimating  the  damage  in  an 
action  for  deceit  under  the  rule  in  George  v. 
Hesse,  100  Tex.  44,  93  S.  W.  107,  8  L.  R.  A- 
(N.  S.)  804, 123  Am.  St.  Rep.  772, 15  Ann.  Cas. 
456.  We  will  therefore  treat  the  case  as  an 
action  for  breach  of  contract. 

Thus  viewed,  the  only  question  for  deter- 
mination is  whether  the  evidence  and  Jury 
findings  will  support  a  Judgment  for  a  great- 
er amount  than  that  allowed  by  the  Court  of 
Civil  Appeals. 

We  will  state  the  evidence  necessary  to  a 
clear  understanding  of  this  question. 

The  contract  between  plaintiff  and  defend- 
ant was  tn  writing  and  was  executed  on  Jan- 
uary 25,  1915;  plaintiff  agreeing  to  convey  to 
defendant  320  acres  of  land  at  $26  per  acre, 
from  which  was  to  be  deducted  an  incum- 
brance of  $1,480,  which  defendant  was  to  as- 
sume ;  and  defendant  agreeing  to  pay  for  the 
land  by  transferring  to  plaintiff  a  certain 
stock  of  dry  goods  at  "cost  and  carriage"  or 
"80  much  thereof  as  may  be  necessary  to 
pay  for  the  said  land."  Defendant  reserved 
the  right  to  refuse  to  consummate  the  deal 
on  or  before  February  20,  1915.  The  con- 
tract contained  the  further  provisions: 

"It  is  further  agreed  to  and  understood  by 
the  parties  hereto  that  said  Jno.  W.  Searls 
will  continue  to  sell  at  retail  goods  out  of  said 
stock,  and  to  buy  and  replenish  same  as  he 
may  deem  proper,  but  to  reduce  the  said  stock 
ut  goods  so  as  that  same  will  not  be  in  excess 
of  or  largely  exceed  the  value  of  said  tract 
of  land. 

"The  said  Jno.  W.  Searls  further  agrees  to 
so  manage  the  farther  sale  of  goods  from  said 
stock  that  at  the  time  of  transfer  of  same  to 
said  H.  L.  Brown  said  stock  of  goods  will  be 
as  good  and  salable  a  stock  of  goods  then  as 
same  now  is,  and  that,  if  said  H.  L.  Brown  is 
not  at  that  time  satisfied  that  same  is  as  good 
and  as  salable  a  stock  as  same  now  is,  be  will 
be  permitted  to  decline  to  further  proceed  with 
said  sale.  In  such  event,  however,  the  said 
Brown  agrees  to  settle  with  Paul  Jones  for 
214  per  cent,  commission  in  effecting  this  agree- 
ment and  contract." 

The  contract  did  not  deflite  "cost  and  car- 
riage" or  furnish  a  method  for  its  ascertain- 
ment; but  It  seems  clear  from  the  subsequent 
dealings  of  the  parties  and  their  testimony  at 
the  trial  that  this  expression  was  used  with 
reference  to  the  "cost  mark"  which  was  plac- 
ed upon  the  several  articles  at  the  time  they 
originally  became  a  part  of  the  stock,  the 
amount  of  which  was  arrived  at  by  taking  a 
certain  percentage,  which,  when  added  to  the 
original  invoice,  was  estimated  to  represent 
approximately  the  cost  of  the  articles  up  to 
the  time  of  their  actual  delivery  In  the  store. 
This,  we  think,  Is  the  method  usually  employ- 
ed In  estimating  the  amount  which  the  ex- 
presslcm  is  used  to  signify.  It  would  not  be 
practical.  If  indeed  possible,  to  ascertain  the 


exact  amount ''of  the  "carriage"  upon  each 
article  going  to  make  up  a  stock  of  general 
dry  goods. 

After  the  contract  was  made,  but  before  It 
was  consummated,  Searls  wltlidrew  a  por- 
tion of  the  stock  in  bulk,  and  placed  it  is  an- 
other building;  and  he  caused  the  "cost 
mark"  upon  part  of  the  stock  remaining  to 
be  raised.  His  explanation  for  so  doing  was 
that  the  withdrawal  was  for  the  purpose  of 
reducing  the  stock  to  approximately  the 
agreed  value  of  plaintiff's  equity  la  the  land, 
and  that  the  "cost  mark"  was  raised  so  as  to 
offset  what  be  had  subsequently  discovered 
to  have  been  a  false  representation  on  plain- 
tiff's part  as  to  the  actual  value  of  the  land. 

The  negotiations  attendant  upon  the  final 
consummation  of  the  trade  l>egan  on  Febru- 
ary 15,  1915,  and  lasted  several  days.  The 
point  In  controversy  between  the  parties  dur- 
ing these  negotiations  was  whether  the  de- 
fendant In  placing  the  "cost  mark"  on  the 
stock  had  used  the  proper  basis  in  estimating 
the  "carriage."  The  upshot  of  these  nego- 
tiations was  that  plaintiff  finally  agreed  to 
accept  the  stock  as  marked.  An  Inventory 
was  then  taken  which  totaled  $10,500,  and. 
after  some  further  parleying,  plaintiff  took 
a  two-thirds  Interest  in  the  stock  at  Inven- 
tory value  ($7,000)  In  exchange  for  his  land, 
and  formed  a  partnership  with  one  Osborne, 
who  purchased  from  defendant  the  remain- 
ing one-third  Interest. 

The  material  issues  upon  which  the  evi- 
dence conflicted  were  whether  plaintiff  Imew 
before  the  trade  was  closed  that  a  part  of  the 
stock  had  been  removed  or  that  the  "cost 
mark"  had  been  raised. 

The  questions  propounded  to  the  jury  and 
their  answers  were  the  following: 

"Was  the  exchange,  of  property  shown  to 
have  been  made  in  this  case  made  under  the 
written  contract  sued  onV     A.  Yes. 

"Assuming  that  plaintiff  received  $7,000  worth 
of  merchandise,  as  shown  by  the  inventory,  a 
part  of  which  liad  been  removed,  what  would 
the  inventory  have  amounted  to  had  it  not  been 
removed?    A-  $11,200. 

"Assuming  that  there  was  $4,200  worth  of 
merchandise  taken  by  defendant  from  his  stock 
of  goods  and  placed  in  the  Spencer-Collins 
storeroom,  what  per  cent,  of  the  original  cost 
and  carriage  was  the  entire  stock  of  goods 
worth  with  the  $4,200  remaining?     A.  00. 

"What  per  cent,  of  the  original  cost  and  car- 
riage was  the  remaining  merchandise  worth 
after  said  $4,200  worth  of  merchandise  had 
been  removed?    A.  30. 

"Did  the  defendant,  John  W.  Searls,  in  bis 
storehouse,  in  the  presence  of  Mr.  Condit,  Jeff 
Searls,  Tom  Dickerson,  or  either  of  them,  in- 
form the  plaintiff.  Brown,  on  or  about  the  15th 
day  of  February,  A.  D.  1915,  in  snbstance,  that 
he  would  not  go  farther  with  the  contract  nn- 
less  he  (Brown)  would  agree  to  take  the  goods 
at  the  price  at  which  he  had  marked  them? 
Answer  "Yes*  or  *No.'    A.  Yes. 

"Did  the  plaintiff.  Brown,  after  information 
that  the  goods  were  not  marked  at  cost  and 
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carriage,  go  ahead  and  make  the  trade  any- 
way?   Answer  Teg'  or  'No.'    A.  Wo. 

"State  how  much  you  find  from  the  evidence 
that  Tom  Dickereon  Ind  Jeff  Searla  marked  up 
the  goode  above  the  price  at  which  they  were 
already  marked  for  sale  by  the  defendant 
Searla.    A.  $400;   $100. 

"Did  the  plaintiff,  Brown,  have  Information 
before  the  trade  waa  finally  closed  between 
himself  and  defendant,  Searls,  that  the  goods 
were  pnt  to  him  at  a  higher  price  than  'cost 
and  carriage,'  and  did  he  after  such  information 
agree  to  take  the  said  goods?  Answer  'Yes' 
or  'No.'     A.  No. 

"Did  the  plaintiff,  Brown,  after  the  sale  of 
goods  to  himself  and  Osborne,  and  after  he 
had  discovered  that  a  part  of  the  goods  had 
'  been  removed,  and  after  he  discovered  that 
the  goods  were  marked  up,  continue  to  use 
the  name  of  defendant,  Siearls,  in  bis  business, 
and  did  he  continue  to  confer  with  the  defend- 
ant, Searig,  and  obtain  his  advice  and  assist- 
ance in  the  conduct  of  his  business?  Answer 
•Yes'  or  'No.'    A  No. 

"Did  the  plaintiff^  Brown,  believe  before  he 
made  the  final  settlement  with  defendant  that 
the  prices  of  the  goods  to  be  taken  by  him  were 
higher  than  'cost  and  carriage'?  Answer  'Yes' 
or  'No.'    A.  Teg. 

"Did  the  plaintiff.  Brown,  and  the  defend- 
ant, Searls,  finally  agree  that  the  defendant 
would  take  the  land  at  the  price  named,  $8,3:20, 
and  the  plaintiff.  Brown,  would  take  the  goods 
at  the  price  at  which  they  were  then  marked, 
and  was  the  trade  finally  made  on  these  terms? 
Answer  'Yes'  or  'No.'     A.  Yes. 

"When  plaintiff  closed  the  trade  by  accepting 
the  goods  and  delivering  his  deed,  did  he  then 
know  that  the  goods  had  been  marked  up  higher 
than  cost  and  carriage?    A  No. 

"And  did  he  then  know  that  a  part  of  the 
merchandise  had  been  taken  out  of  the  stock 
and  carried  to  the  Spencer-Collins  building? 
A.  No." 

Defendant's  several  assignments  of  error 
in  the  Court  of  Civil  Appeals  question  the 
sufficiency  of  the  Jury  findings  and  evidence 
to  support  a  Judgment  for  plaintiff  upon  sub- 
stantially the  following  contentions: 

(1)  That  the  original  contract  was  not 
binding  in  law,  and  could  not  therefore  be 
the  basis  of  an  action  for  damages,  because 
It  gave  to  either  party  the  right  to  abrogate 
tt. 

(2)  That  the  original  contract  was  eliminat- 
ed as  a  factor  in  determining  liability  by  the 
Jury  finding  that  the  trade  was  not  consum- 
mated upon  the  contract  basis  of  "cost  and 
carriage"  for  the  stock,  but  upon  the  figures 
at  wbi<A  the  stock  was  actually  marked. 

(3)  That  breach  of  contract  could  not  be 
predicated  upon  the  removal  of  a  part  of  the 
•tock  by  Searls,  because  he  had  the  right  un- 
der the^  contract  to  reduce  the  stock  to  the 
agreed  valuation  of  plaintUC's  equity  in  the 
land. 

(4)  That  the  only  remedy  for  breach  of  the 
contract  in  the  particulars  complained  of 
was  that  provided  by  the  contract  Itself, 
4vhich  was  for  plaluUfC  to  decline  to  proceed 
further  with  the  sale  "if  be  was  not  satiaft- 


ed  with  the  value  and  salablllty  of  the  stDck." 

(29  That  the  Jury  finding  that  plaintiff  be- 
fore closing  the  trade  believed  the  goods  were 
marked  higher  than  actual  "cost  and  car- 
riage" riimlnated  the  Issue  of  actionable 
fraud. 

[S]  We  regard  it  unnecessary  to  a  proper 
dl^>08ition  of  the  case  to  consider  what 
would  have  been  the  binding  effect  of  the 
written  contract  had  either  party  refused  ar- 
bitrarily to  cany  it  out  It  is  a  consistent 
deduction  from  the  evidence  that,  while  the 
parties  throughout  their  dealings  appear  to 
have  fully  recognized  the  right  of  each  to  re- 
fuse to  consummate  the  trade,  neither  of 
them  ever  exercised  that  right,  but  that  the 
trade  was  finally  dosed  upon  the  basis  of, 
and  with  reference  to,  the  contract  as  origi- 
nally made.  Whatever,  therefore,  may  have 
been  the  infirmities  of  the  written  contract. 
Its  terms,  when  the  trade  was  closed,  be- 
came the  measure  of  the  parties'  rights  and 
obligations. 

[4]  The  fact,  as  found  by  the  Jury,  that  de- 
fendant told  plaintiff  he  would  not  go  further 
with  the  contract  unless  plaintiff  would  agree 
to  take  the  goods  at  the  marked  price,  is  not 
inconsistent  with  this  conclusion.  As  we 
have  already  seen,  the  contract  left  open  the 
method  of  arriving  at  the  actual  "cost  and 
carriage,"  and  the  parties  seem  to  have  as- 
sumed that  the  marks  placed  upon  the  goods 
were  at  least  an  attempt  to  represent  that 
figure.  The  agreement  not  to  go  behind  the 
marks  upon  the  goods  merely  eliminated  any 
controversy  which  might  arise  In  this  regard. 

The  agreement  thus  reached,  however,  re- 
ferred, we  think,  to  the  cost  marks  originally 
and  presumably  fairly  placed  upon  the  sever- 
al articles  at  the  time  they  became  a  part  of 
the  stock,  and  had  no  reference  to  those 
marks,  whldi  had  been  raised  after  the  con- 
tract was  made,  and  without  plaintiff's 
knowledge,  for  the  admitted  purpose  of  off- 
setting an  Inflation,  actual  or  supposed,  -  in 
the  trade  value  placed  upon  plalntlfTs  land. 

[6]  Nor  did  the  ctmtract  warrant  a  remov- 
al by  defendant  of  a  large  part  of  the  stock 
In  bulk  in  order  to  reduce  the  amount  to  ap- 
proximately the  trade  value  of  the  land. 
The  method  provided  by  the  contract  for  re- 
ducing the  stock  was  that  defendant  was  to 
"sell  at  retaU." 

We  are  further  of  the  view  that  by  accept- 
ing the  stock  plaintiff  did  not  preclude  him- 
self from  recovering  the  actual  damage  oc- 
casioned by  this  unauthorized  removal.  The 
provision  of  the  contract  which  permitted 
plaintiff  to  refuse  to  accept  the  stock  if  he 
was  not  satisfied  as  to  its  quality  and  salablll- 
ty had  reference  to  the  stock  reduced  in  the 
manner  provided  by  the  contract,  and  had  no 
reference  to  the  stock  reduced  by  removal  in 
bulk  of  a  large  portion  of  it  without  plain- 
tiff's knowledge. 

Whether  this  removal  was  fraudulent  to 
dearly  inunaterinL    It  was  only  necessary 
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tbat  It  constttnte  a  brea<di  of  the  contract 
and  result  In  substantial  damage  to  plaintiff. 

[6]  Under  the  findings  of  the  Jury,  which 
we  think  have  ample  support  In  the  evidence, 
plaintiff  contracted  for  and  was  entitled  to 
receive  for  his  land  an  Interest  In  the  stock 
amounting  to  $6,820  at  "cost  and  carriage," 
as  shown  by  tlie  original  cost  mark  placed 
on  the  goods  wh«i  they  became  a  part  of  the 
stock,  the  market  value  of  which  was  found 
to  be  60  per  cent,  of  this  original  cost  mark, 
or  $4,092.  What  he  actually  received  was 
a  two-thirds  Interest  In  a  stock  which,  after 
deducting  the  amount  ($500)  by  which  the 
original  cost  marks  had  been  raised;  inven- 
toried $10,000,  the  marked  value  of  whi<ai 
was  found  to  be  30  per  cent,  of  the  original 
cost  mark,  or  $2,000.  Plaintiffs  net  loss  was 
therefore  $2,002. 

We  conclude  tbat  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
should  be  reversed,  and  judgment  rendered 
in  favor  of  plaintiff,  Brown,  for  $2,092,  with 
legal  interest  from  January  20,  1915.  The 
costs  of  the  Court  of  Civil  Appeals  should  be 
bwne  by  plaintiff:  all  other  costs  by  defend- 
ant 

PHILLIPS,  0.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


DABNEY  at  al.  v.  SCHUTZE  et  al. 
(NO.   186-3229.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Liens  9=93— Owner's  contract  with  paving 
oontra«tor  for  Improvement  of  street  halil 
to  create  a  lien  on  aiiuttlno  land. 

Contract  by  owner  of  lot  abutting  on  street, 
granting  paving  contractor,  "in  -  cod  side  ration 
of  said  improvements  to  and  upon  said  prem- 
ises, and  the  fact  that  thereby  the  value  there- 
of will  be  enhanced  in  excess  of  the  cost 
*  *  *  a  mechanic's  lien  on  said  premises  to 
secure  the  payment  of  indebtedness,"  held  to 
give  the  contractor  an  enforceable  lien  on  the 
abutting  property  of  the  owner  to  secure  the 
owner's  indebtedness  to  the  contractor  for  pav- 
ing of  the  street,  notwithstanding  tbat  the 
work  was  not  done  on  the  property  itself,  and 
notwithstanding  that  the  lien  was  miscalled  a 
"mechanic's  lien." 

2.  Homestead  <S=>I46— Widow  may  grant  lien 
on  homestead. 

A  widow's  contract,  granting  paving  con- 
tractor lien  on  homestead  to  secure  her  in- 
debtedness to  the  contractor  for  pavement  of 
the  street,  ileld  valid,  notwithstanding  Const, 
art.  16,  I  50,  prohibiting  partition  of  a  home- 
stead during  the  lifetime  of  the  surviving  wife. 


Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  L.  M.  Dabney  tni  others,  trustees, 
against  Mrs.  Annie  Schutze  and  others.  De- 
cree for  plaintiffs  was  by  Court  of  Civil  Ap- 
peals (204  S.  W.  342)  affirmed  in  part  and  re- 
versed and  remanded  in  part  and  the  plain- 
tiffs bring  error.  Judgment  of  Court  of  Civil 
Appeals  reversed,  and  that  of  District  Orart 
affirmed.  ' 

Brooks,  Hart  &  Woodward,  of  Austin,  for 
plaintiffs  in  error. 

Geo.  S.  Dowell  and  Robert  B.  Cofer,  both 
of  Austin,  for  defendants  in  error. 

SONFIELD,  P.  J.  Mrs.  Annie  Schutze  en- 
tered into  a  contract  with  the  Texas  Bitullth- 
Ic  Company  to  imve  the  street  in  front  of 
property  owned  by  her  in  the  dty  of  Austin, 
she  to  pay  for  the  paving  in  the  manner  pro- 
vided in  the  contract  and  agreeing  therein 
that— 

"In  consideration  of  said  improvements  to 
and  upon  said  premises  and  the  fact  tliat  there- 
by the  value  thereof  will  be  enhanced  in  excess 
of  the  cost  the  undersigned  do  hereby  express- 
ly grant  unto  Texas  Bitulithic  Company  and 
its  assigns  a  mechanic's  lien  upon  said  premises 
to  secure  the  payment  of  indebtedness  herein 
mentioned." 

The  paving  was  done  in  accordance  with 
the  contract.  At  the  date  of  the  execution  of 
the  c(mtract  and  prior  thereto,  and  at  the 
time  of  the  trial,  Mrs.  Schutze  was  a  widow, 
residing  on  the  property  as  her  homestead. 

Plaintiffs  in  error,  assignees  of  the  Texas 
Bitulithic  Company,  brought  this  suit  against 
defendants  In  error  to  recover  the  cost  of 
the  paving,  together  with  10  per  cent  at- 
torney's fee,  and  for  foreclosure  of  the  lien 
upon  the  property.  In  the  district  court 
Judgment  was  rendered  against  defendant  in 
error  Mrs.  Schutze  for  the  amount  due  for 
the  paving,  together  with  attorney's  fee  and 
a  foreclosure  of  the  lien.  On  appeal  the 
Judgment  of  the  trial  court  decreeing  a  re- 
covery of  the  contract  price  and  attorney's 
fee,  was  affirmed;  but  in  so  far  as  It  decreed 
a  foreclosure  of  any  character  of  lien  against 
the  property  the  judgment  was  reversed,  and 
as  to  this  judgment  rendered  in  favor  of  de- 
fendant in  error  Mrs.  Schutze.  204. S.  W. 
342. 

The  Court  of  CHvll  Appeals  held  that  the 
lien  sought  to  be  created  by  the  contract,  be- 
ing called  therein,  and  understood  by  the  par. 
ties  to  be,  a  mechanic's  lien,  must  be  so  treat- 
ed and  regarded;  that  Mrs.  Schutze,  in  ac- 
quiring title  to  her  property,  did  not;  acquire 
the  fee  of  the  street  in  front  thereof,  np<m 
which  the  paving  was  done;  and  since  a  me- 
chanic's lien  cannot  be  created  by  contract  on 
land  otlier  than  that  upon  which  the  im- 
provements are  made,  her  pr<^)erty  could  not 
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be  charged  with  a  mechanic's  lien  through 
her  contract  for  such  paving. 

[1]  That  the  parties  called  the  Hen  created 
by  the  contract  a  mechanic's  lien  does  not 
necessitate  a  holdliig  that  no  Hen  of  any 
character  arose  out  of  the  contract.  One  can, 
of  course,  diarge  his  property  with  a  Hen  to 
secure  a  debt  wholly  unconnected  with  the 
property  so  charged.  The  paving  contract, 
evincing  an  Intention  to  make  the  prc^erty 
answerable  for  the  q>eclflc  debt,  gave  rise  to 
a  Hen  upon  the  property  binding  and  enforce- 
able, though  mlscaUed  a  mechanic's  lien. 
This  pn^EXieitlon  is  thus  distinctly  announced 
In  Houston  r.  Myers,  88  Tex.  126,  129,  30  S. 
W.  912,  913,  wherein  the  court  says: 

"The  lien  of  a  inec}ianic,  or  materialman,  lUce 
the  vendor's  lien,  arises  out  of  the  transaction, 
and  cannot  be  created  by  contract.  For  in- 
stance, if  parties  were  to  enter  into  a  contract 
for  the  building  of  a  house  upon  lot  A,  and  to 
secure  the  cost  of  the  work  and  material  the 
person  having  the  building  constructed  should 
give  a. lien  upon  lot  B,  calling  it  a  mechanic's 
lieo,  the  contract  would  create  a  lien,  but  it 
woidd  not  be  a  mechanic's  lien,  and,  in  case  of 
contest  with  others,  might  be  found  to  fail  in 
securing  some  valuable  rights  that  would  attach 
under  the  law  to  a  medianic's  lien.',' 

[21  The  Court  of  Civil  Appeals  further 
hdd  that  the  lien  sought  to  be  created  by 
the  contract  upon  the  homestead  of  Mrs. 
Schutze,  a  widow,  was  In  contravratlon  of 
article  16,  |  SO,  of  our  Constitution,  and 
therefore  void.  In  Lacy  v.  Rollins,  74  Tex. 
56«,  12  S.  W.  814— followed  in  Smith  v.  Von 
Button,  78  Tex.  625,  18  S.  W.  18;  Watts  v. 
Miller,  76  Tex.  13,  13  S.  W.  16;  Hensel  ▼. 
Bldg.  Ass'n,  86  Tex.  216,  20  8.  W.  116;  Klol.- 
bassa  V.  Raley,  1  Tex.  Civ.  App.  168,  23  S.  W. 
253;  Kidwell  v.  Carson,  8  Tex.  Civ.  App.  327, 
22  S.  W.  634;  Davis  v.  Converse,  46  S.  W. 
910 :  Lee  v.  Mortgage  Co..  25  Tex.  Civ.  App. 
481,  61  S.  W.  134;  Echols  v.  Mercantile  Co., 
88  Tex.  Civ.  App.  66,  84  S.  W.  1082— all  aris- 
ing subsequent  to  the  adoption  of  the  present 
Constitution,  it  is  held  that  a  deed  In  trust, 
with  power  of  sale  on  a  homestead,  executed 
by  the  unmarried  bead  of  a  family.  Is  valid 
and  enforceable.  In  Ilarle  v.  Richards,  78 
Tes.  80,  14  S.  W.  257,  followed  In  Moore  v. 
Pool  (Civ.  App.)  25  8.  W.  802,  and  McGee  v. 
Tinner,  61  Tex.  Civ.  App.  347,  129  S.  W.  866, 
It  Is  held  that  a  mortgage  upon  a  homestead, 
without  power  of  sale,  executed  by  the  un- 
married head  of  a  family,  is  valid  and  en- 
forceable by  foreclosure  and  sale  under  Ju- 
dicial process. 

That  such  are  the  holdings  of  our  Supreme 
Court  and  the  various  Courts  of  Civil  Ap- 
peals Is  recognized  by  the  Court  of  Civil  Ap- 
peals in  the  present  case.  Mr.  Justice  Jen- 
kins, delivering  the  opinion  of  that  court, 
reviews  at  length  Lacy  v.  Rollins,  supra,  and 
concludes   that  the  doctrine  of   that   case 


should  be  limited  to  deeds  In  trust  and  sales 
under  the  power  given  in  such  deeds,  and 
should  not,  as  was  done  In  Harle  v.  Richards, 
supra,  and  cases  following  it,  be  extended  to 
apply  to  mortgages  without  power  of  sale,  re- 
Quiring  enforcement  through  judicial  process. 
This  limitation  Is  predicated  upon  the  prop- 
osition that  sales  under  deeds  in  trust,  with 
power  of  sale,  are  voluntary,  while  sales  un- 
der Judicial  process  are  forced  sales  of  the 
homestead,  Inhibited  by  the  above-cited  con- 
stitutional provision. 

We  have  given  careful  consideration  to  the 
review  of  the  authorities  and  the  comment 
upon  and  criticism  of  Harle  v.  Richards  in 
the  opinion  of  the  Court  of  Civil  Appeals,  and 
conclude  that  the  holding  in  that  case,  and 
the  cases  following  it,  is  fully  warranted  by 
the  construction  of  the  constitutional  provi- 
sion in  question  in  Lacy  v.  Rollins,  supra, 
and  should  be  adhered  to..  The  holding  is 
clearly  recognized  by  our  Supreme  Court  in 
the  Quite  recent  case  of  Spencer  v.  Schdl,  107 
Tex.  44,  173  8.  W.  867. 

We  are  of  opinlcto  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  District  Court  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  aa 
the  Judgment  of  the  Supreme  Court 


TEMPLE  LUMBER  CO.  at  al.  v.  MACKECH- 
NEY  et  al.  (No.  155-3126.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  9,  1^1.) 

1.  Adverse  possession  «=»80(2)— Tax  dseil 
held  a  sufflclent  memorandum  of  title  Hxlng 
boundaries  of  possessor's  claim. 

Tax  deed,  describing  land  as  "4,000  acres 
of  land  lying  and  being  in  Sabine  county  on  the 
Sabine  river,  and  known  as  the  grant  original- 
ly made  to  A.,"  held  sufficient,  under  evidence 
that  there  was  bnt  one  A.  league  in  Sabine 
county,  and  that  such  league  was  on  the  Sa- 
bine river,  and  was  an  original  graqt  contain- 
ing 6.500  acres,  to  constitute  a  mea\orandum 
of  title^  fixing  the  boundaries  of  the  land  claim- 
ed by  person  claiming  thereunder  to  give  such 
person  title  by  adverse  possession  to  all  the 
land  in  the  A.  league  in  Sabine  county  under 
Bev.  St.  1911,  art.  5676. 

2.  Deeds  ^=>l  14(3)— Description  hald  to  pasr 
entire  grant  notwithstanding  acreage  sped. 
fled. 

Description  of  land  in  deed  as  "4,000  acre) 
of  land  lying  and  being  in  Sabine  county  ot 
the  banks  of  the  Sabine  river  and  known  as  the 
grant  originally  made  to  A,"  would  have  beev 
sufficient  to  pass  title  to  the  entire  grant,  even 
though  the  grant  contained  about  5,5(X>  acres 
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3.  Deeds  «=9ri4(2)— Field  note*  of  graat  re- 
ferred te  lp  deed  read  leto  deed. 

Fidd  notes  of  grant  referred  to  in  deed 
would  be  read  into  deed. 

4.  Deeds  «s>rt4(3)— Entire  tract  specHled  In 
deed  passes,  though  It  exceeds  quantity  speei-. 
fled  in  deed. 

Where  a  spedfled  tract  of  land  Is  named, 
tlie  entire  tract  passes,  altbongh  it  exceeds  the 
quantity  mentioned  in  deed,  the  deed  in  such 
case  being  sufficient  to  charge  a  subsequent 
purchaser  with  notice  as  to  the  entire  tract. 

6.  Adverse    possession    iS=980(2)— Reasonable 
certainty  only  required  In  fixing  boundaries  of 
land. 
A  deed  is  a  sufficient  memorandum  of  land 
claimed  for  purposes  of  acquiring  title  by  ad- 
verse  possession    under   Rer.    St.   1911,    art. 
5676,  if  the  description  would  lure  been  suffi- 
cient to  pass  title;   reasonable  and  not  absolute 
certainty    in   fixing   the   boundaries  being   re- 
quired. 

Error  to  Court  of  Civil  Appeals  at  mnth 
Supreme  Judicial  District 

Action  by  Mrs.  M.  E.  Mackechoey  and 
others  against  the  Temple  Lumber  Company 
and  others.  Judgment  for  plalntiSs  giving 
them  Insufflcient  relief  was  reversed  by  Court 
of  Civil  Appeals,  and  Judgment  rendered, 
giving  them  relief  asked  for  (197  S.  W.  744), 
and  defendants  bring  error.  Judgment  of 
Court  of  Civil  Appeals  affirmed. 

Geo.  E.  Holland,  of  Orange,  Goodrich,  Davis 
&  McWiUiams,  of  Hemphill,  Minor  &  Minor, 
of  Beaumont,  for  plaintiffs  in  error. 

Oliver  J.  Todd,  of  Beaumont,  Carter  & 
Walker,  and  J.  P.  Anderson,  all  of  Center, 
and  Roy  Cousins,  of  Hemphill,  for  defendants 
la  error.  • 

SONPIELD,  P.  J.  Action  In  trespass  to  try 
title  by  Mrs.  M.  E.  Mackechney  et  al.,  plain- 
tills,  against  the  Temple  Lumber  Company 
et  al.,  defendants,  to  recover  title  to  and 
possession  of  the  A.  W.  Canfleld  Headright 
league  in  Sabine  county,  Tex.  PlalntiSs,  In 
addition  to  the  statutory  allegatians,  special- 
ly pleaded  title  in  themselves  under  the  3,  6, 
and  10  years'  statutes  of  limitation,  specially 
claiming  under  the  10-year  statute  In  virtue 
of  a  memorandum  of  title,  which  they  assert- 
ed fixed  the  boundaries  of  the  posseBsion  to 
include  the  entire  league.  Some  of  the  de- 
fendants Impleaded  their  warrantors.  The 
cause  was  submitted  to  a  Jury  on  special  Is- 
sues; the  findings  establishing  that  plaintifrs 
have  held  peaceable  and  adverse  possession 
of  all  the  land  In  controversy  from  1873  to 
1904. 

The  court  filed  supplemental  findings  of 
lact  and  conclusions  of  law.  The  fourth 
finding  of  fact  by  the  court  is  as  follows : 

"I  find  that  plaintiffs  have  made  the  required 
proof   under  the   statute   of  limitation   of   10 


years  to  entiQe  them  to  recover  the  entire 
Canfield  league,  if  the  tax  deed  to  Gilbert 
Mackechney  fixed  the  bonndaries  of  their  claim 
as  to  the  entire  league,  so  that  their  posses- 
sion might  be  construed  to  l>e  coextensive  with 
the  boundaries  specified  in  such  instrument." 

The  third  conclusion  of  law  by  the  trial 
court  Is  as  follows  : 

"I  conclude  that  the  description  of  the  tax 
deed  does  not  fix  and  specify  any  boundaries 
within  the  meaning  of  the  10-year  statute  of 
limitation,  and  especially  is  said  tax  deed  not 
sufficient  to  entitle  plaintiffs  to  recover  the  en- 
tire Canfield  league  under  the  10-year  statute 
of  limitation,  as  said  tax  deed  was  for  taxes 
due  for  the  years  1848  and  1849,  and  that  the 
requirement  of  the  act  of  1848  was  that  the 
assessment  rolls  should  show  the  amount  of 
land  or  quantity  of  acres,  and  the  call  of  the 
tax  deed  for  4,000  acres  could  not  be  construed 
to  mean  the  entire  league,  when  there  is  over 
6,500  acres  of  land  in  the  A.  W.  Canfield 
league,  and  the  tax  deed  does  not  show  what 
4,000  acres  of  the  Canfield  league  was  intend- 
ed to  be  sold  for  taxes  for  the  years  1848  and 
1849,  and  therefore  plaintiffs  are  not  entitled 
to  recover  the  entire  Canfleld  leagae  under 
the  10-year  sUtute  of  limitation." 

Judgment  was  rendered  for  plaintiffs  for 
180  acres  of  the  league.  On  appeal,  the  Court 
of  Civil  Appeals  held  plaintiffs  entitled  to 
a  recovery  of  all  the  land  In  controversy 
under  the  10-year  statute,  reversing  the  judg- 
ment of  the  district  court,  and  rendering 
Judgment  In  favor  of  plaintiffs  for  all  of  the 
land  in  controversy,  except  certain  tracts 
held  by  parties  claiming  under  the  plalntlfte. 
197  S.  W.  744. 

Upon  the  trial,  plaintiffs  introduced  In  evi- 
jlence  the  record  of  the  original  grant  from 
the  Mexican  government  to  A.  W.  Canfleld. 
They  also  Introduced  the  following  tax  deed : 

"State  of  Texas,  County  of  Sabine. 

"Whereas,  by  assessment  made  in  conformity 
with  law  there  was  due  and  owing  to  the  state 
of  Texas  and  county  of  Sabine  from  Anrelia 
Russell  the  sum  of  twelve  dollars  assessed  as 
taxes  for  the  year  A.  D.  1848  and  1849,  upon 
the  taxable  property  of  the  said  Aurelia  Rus- 
sell and  whereas  the  said  Aurelia  Russell  has 
failed  and  refused  to  pay  the  same  as  required 
by  law.  Be  it  known  that  I,  William  Mason, 
assessor  and  collector  of  taxes  for  Sabine 
county,  did  on  the  10th  day  of  November,  A. 
D.  1849,  by  virtue  of  my  tax  list  levy  upon  the 
following  described  land  and  property  of  the 
said  Aurelia  Russell,  to  wit:  Four  thousand 
acres  of  land  lying  and  being  in  Sabine  county, 
on  the  Sabine  river  and  known  as  the  grant 
originally  made  to  A.  W.  Canfield  and  having 
given  notice  of  the  time  and  place  of  selling 
said  land  and  property  in  the  time  and  in  the 
manner  required  by  law,  did  at  the  courthouse 
door  in  Sabine  connty  on  the  13th  day  of  De- 
cember A.  D.  1849,  offer  the  same  for  public 
sale  at  public  auction  as  the  law  directs  and 
there  being  no  person  present  who  would  bid 
said  sum  for  any  less  quantity  of  land  and 
property  than  the  whole  same  was  knocked  off 
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to  Oflbert  Mackeehney  be  being  the  only  bidder 
therefor,  for  the  sam  of  twelve  dollars,  it  being 
the  amount  of  taxes  due  thereon,  and  two  dol- 
lars and  fifty  cents  costs,  and  the  said  Gilbert 
Madkechney  having  paid  said  sum  to  me.  In 
consideration  thereof  have  this  day  entered 
satisfaction  of  said  indebtedness  on  my  tax 
lists,  do  hereby  grant,  alienate  and  convey  unto 
the  said  Gilbert  Mackechney  his  heirs  and 
assigns  forever:  All  the  right  title  and  inter- 
est that  the  said  Anrelia  Russell  or  any  person 
unknown  claiming  the  saiue  had  in  and  to  the 
said  land  and  property  at  the  time  of  the  levy 
and  sale  aforesaid.  To  have  and  to  hold  the 
said  land  and  property  to  him  the  said  Gilbert 
Mackechney  his  heirs  and  assigns  forever  free 
from  the  claim  or  claims  of  all  persons  what- 
soever. Given  wider  my  hand  and  seal  this 
13tb  day  pf  December.  A.  D.  1849." 

The  deed  was  dniy  registered.  It  was  of- 
fered and  admitted  In  evidence  only  as  deed 
under  the  B-year  statute  of  limitation,  and 
as  a  memorandum  of  title  under  the  10-year 
statute.  The  cvldMice  established  that  tbere 
is  bnt  one  A.  W.  Canfleld  lenierue  in  Sabine 
connty;  that  it  is  on  the  Sabine  river,  and 
is  an  orifdnal  grant,  containing  abont  5,500 
acres. 

The  only  question  for  our  determination  is 
whether  the  tax  deed,  as  a  memorandum  of 
title,  fixes  the  boundaries  of  the  possessor's 
claim  so  as  to  construe  the  possession  to 
be  coextensive  with  the  boundaries  of  the 
leatme,  under  article  5676,  R.  S.  1911.  The 
article  provides  as  follows: 

"The  peaceable  and  adverse  possession  con- 
templated in  the  preceding  article,  as  against 
the  person  having  right  of  action,  shall  be 
constmed  to  embrace  not  more  than  one  hun- 
dred and  sixty  acres.  Including  the  Improve- 
ments or  the  number  of  acres  actually  inclosed, 
should  the  same  exceed  one  hundred  and  cdxty 
acres;  bnt  when  such  possession  is  taken  and 
held  under  some  written  memorandum  of  title, 
other  than  a  deed,  which  fixes  the  boundaries 
of  the  possessor's  claim  and  is  duly  registered, 
such  peaceable  possession  shall  be  construed  to 
be  coextensive  with  the  boundaries  specified  in 
such  instrament." 

[1]  We  concur  in  the  omcluslon  of  the 
Conrt  of  Civil  Appeals  that  the  description  in 
the  tax  deed,  the  memorandum  of  title  under 
which  adverse  possession  was  taken  and  held, 
is  snfDclent  under  the  statute  to  construe  the 
possession  to  extend  to  the  league  in  its  en- 
tirety. Thus  concurring,  we  do  not  deem  it 
necessary  to  enter  at  length  into  a  discussion 
of  the  question. 

[2-4]  It  cannot  be  doubted  that  in  a  deed, 
either  voluntary  or  involuntary,  the  descrip- 
tion in  the  memorandum  of  title  herein  would 
be  held  sufficient  to  pass  title  to  the  entire 
grant.  The  field  notes  of  the  grant  referred 
to  would  be  read  into  the  deed.  The  call  for 
quantity  would  not  control  the  description, 
bnt  the  mle  that  where  a  specified  tract  of 
land    is    named,    the    entire    tract    passes, 
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although  it  exceeds  the  quantity  menUmed, 
would  be  applied.  The  record  of  such  a  deed 
would  be  sdffldent  to  charge  a  subsequent 
purdiaser  with  notice. 

[S]  We  do  not  think  the  statute  contem- 
plates that  the  boundaries  be  fixed  in  the 
memorandum  of  title  by  a  description  certain 
and  perfect  within  Itself,  but  that  to  such 
description  the  same  rules  of  construction 
will  be  applied  as  in  determining  the  suffi- 
ciency of  the  description  in  a  deed  to  pass  ti- 
tle. Reasonable,  not  absolute,  certainty  Is  re- 
quired in  fixing  the  boundaries. 

The  evident  purpose  of  the  statute  requir- 
ing a  registered  memorandum  of  title  in  order 
to  constructive  possession  is  to  charge  the 
true  owner  with  notice  of  the  adverse  pos- 
sessor's claim.  If  the  description  appearing 
in  a  deed  would  be  sufficient  to  charge  a 
subsequent  purchaser  with  notice,  it  must  be 
held  that  such  description  is  likewise  suffi- 
cient to  put  the  true  owner  on  notice  of  the 
extent  of  the  claim  of  the  adverse  possessor. 

Authorities  for  each  of  the  above-stated 
propositions  are  cited  In  the  opinion  of  the 
Court  of  Civil  Am>eal8,  and  need  not  be  here 
repeated. 

We  are  of  opinion  that  the  Judgment  of 
the  Conrt  of  dvll  Appeals  should  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


RIGGS  V.  BALEMAN  st  al.     (No.  165-3165.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

(.  Vendor  and  purchaser  €s>276— Grantee  un- 
der quitclaim  deed  not  In  position  to  protest 
foreclosirre  of  Men. 
Purchaser's  grantee  under  quitclaim  deed, 
against  whom  no  personal  or  money  judgment 
was  asked  in  the  seller's  suit  to  recover  of  the 
buyer  on  vendor's  lien  notes  and  to  foredose 
vendor's  lien,  is  not  in  position  to  protest  the 
foreclosure  of  the  hen. 

2.  Vendor  and  pirrchaser  $=>279— Remote  bay- 
er  proper  party  to  suit  to  foreclose  lien. 

The  buyer  of  land  from  defendant  who 
bought  from  plaintiff  deraigned  title  from  plain - 
tiff,  and  was  a  proper  and  necessary  party  to 
plaintiff's  suit  to  foreclose  vendor's  hen. 

3.  Vendor  and  purchaser  €=>276— In  suit  to 
foreclose  lien,  grantee  of  buyer  after  dis- 
claimer oannot  litigate  title. 

In  suit  to  foreclose  vendor's  lien,  brought 
against  the  buyer  and  bis  grantee,  the  grantee's 
answer  admitting  title  to  land  was  in  the  state, 
and  he  a  naked  trespasser  without  interest,  the 
grantee,  after  such  admission,  cannot  be  per- 
mitted to  come  in  and  litigate  title  to  the  land. 
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4.  PaMh)  tuds  «=)>l75(2)-8tatat«  !■  foriM  at 
Una  hald  compiled  with  by  settler  to  segre- 
gate land  from  mass  of  pobilo  demala. 

One  who,  haymg  settled  upon  the  state's 
domain,  made  application  in  writing  to  have  the 
same  surveyed,  as  required  by  Rev.  St.  1895, 
art.  4166,  and  the  field  notes  of  the  survey, 
after  due  certification,  mapping,  and  recording 
in  the  county  where  the  land  was  situated, 
were  within  12  months  of  the  date  of  the  sur- 
vey returned  to  the  General  Land  Office,  as  re- 
quired by  article  4166,  and  proof  of  the  three 
consecutive  years  of  occupancy,  as  required  by 
artides  4167,  4168,  was  furnished  the  Iiaod 
Commissioner  by  the  settler,  and  corrected 
field  notes  by  the  county  surveyor  in  behalf  of 
the  settler's  pre-emption  were  filed  in  the  Gen- 
eral Land  Office,  there  was  such  a  compliance 
by  the  settler  with  the  statute  then  in  force 
as  to  vest  in  him  a  fee-simple  ownership  in  the 
land,  segregating  it  from  the  mass  of  the  pub- 
lic domain  and  rendering  it  the  subject  of  pri- 
vate contract. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  b7  S.  H.  RlggB  against  O.  O.  Baleman 
and  another.  From  Judgment  against  the 
named  defendant  only,  plaintiff  appealed  to 
the  Court  of  Civil  Appeals,  which  affirmed 
(198  S.  W.  813),  and  plaintiff  brings  error. 
Judgment  of  the  trial  court  reformed,  and 
as  reformed  affirmed. 

W.  W.  Moores,  of  Stephenvllle,  for  plaintiff 
in  error. 

Chandler  &  Pannlll,  of  Stephenvllle,  for  de- 
fendants tn  error. 

SPENCER,  J.  Plaintiff  in  error.  S.  H. 
Riggs,  Instituted  this  suit  to  recover  of  O.  O. 
Baleman  upon  certain  vendor's  lien  notes  ex- 
ecuted by  the  latter  in  part  payment  of  the 
land  conveyed  to  him  and  to  foreclose,  as 
against  defendant  In  error,  the  vendor's  lien 
retained  In  the  deed  of  conveyance;  Clark 
McClammy  having  gone  Into  posse.ssion  un- 
der a  quitclaim  deed  from  O.  G.  Baleman 
executed  subsequent  to  Baleman's  purchase 
from  Riggs.  McClammy  resisted  the  fore- 
closure of  the  lien,  and  asked  to  be  discharged 
upon  the  ground  that  the  land  upon  which  it 
was  attempted  to  be  retained  was  unappro- 
priated public  domain,  and  therefore  not  sub- 
ject to  private  contract  between  the  parties. 
The  trial,  which  was  before  the  court  with- 
out a  Jury,  resulted  in  a  personal  Judgment 
against  Baleman  for  the  amount  of  the  notes, 
but  in  favor  of  defendant  in  error  Clark 
McClammy.    198  S.  W.  813. 

Plaintiff  In  error  filed  ain  amended  motion 
for  new  trial,  and  subsequent  to  the  adjourn- 
ment of  the  term  at  which  the  case  was  tried 
filed  assignments  of  error  with  the  clerk,  con- 
taining assignments  of  error  unlike  the  er- 
rors assigned  in  the  motion  for  new  trial,  and 
the  assignments  subsequently  filed  were 
copied  into  his  brief  and  relied  upon  to  pn- 


sent  the  cause  to  the  Court  of  Olvfl  Appeals. 
The  Court  of  Civil  Appeals  declined  to  con- 
sider the  assignments  of  error,  holding  that, 
although  it  was  unnecessary  to  file  a  motion 
for  new  trial — the  cause  having  been  tried 
before  the  court  without  a  Jury — ^but  having 
filed  it,  the  assignments  contained  therein 
constituted,  by  virtue  of  article  1612,  Ver. 
Sayles'  Tex.  Civ.  Stat  1914,  the  assignments 
upon  appeal,  and  limited  plaintiff  in  error's 
presentation  of  the  case,  aside  from  funda- 
mental errors  of  which  the  court  found  none, 
to  the  errors  contained  In  the  motion. 

Since  the  rendition  of  the  opinion  In  this 
case,  the  Supreme  Court  in  answering  a  certl- 
fled  question  from  the  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  in  the 
case  of  Hess  &  Skinner  Engr.  Co.  v.  Tumey 
et  aL,  109  Tex.  208,  203  S.  W.  593,  has  con- 
strued article  1612,  Ver.  Sayles'  Rev.  Civ. 
Stat  of  1914,  holding,  in  effect  that  in  a  trial 
before  the  court  without  a  Jury,  where  the 
Judgment  of  the  court  la  excepted  to,  the  ap- 
pellant is  entitled  to  aK>eal  without  filing  a 
motion  for  new  trial,  but  if  one  be  Sled  and 
assignments  of  error  are  subsequenty  file'd,  he 
Is  entitled  to  have  the  assignments  consider- 
ed, even  though  they  are  imrelated  to  his  mo- 
tion, if  otherwise  sufficient 

The  assignments  of  error  in  this  case  being 
sufficient  in  form  to  challenge  the  trial  court's 
Judgment  it  follows  that  the  plaintiff  in  er- 
ror is  entitled  to  have  Uiem  considered,  and, 
having  determined  that  the  assignments  em- 
brace questions  of  substantive  law  which  de- 
termine the  case,  without  reference  to  any 
questions  of  fact  over  which  the  Judgment 
of  the  Court  of  Civil  Appeals  is  final,  It  is 
pr<^>er,  we  think,  to  consider  them. 

In  view  of  the  Judgment  rendered  by  the 
trial  court  It  must  be  concluded  that  the 
land  in  question  had  not  been  segregated  from 
the  mass  of  the  public  domain,  and  that  de- 
fendant in  error  was  entitled  to  urge  this  as 
a  defense  to  the  foreclosure  In  support  of 
the  defense,  defendant  in  error  introduced 
the  depositions  of  the  Land  Commissioner  to 
the  effect,  in  substance,  that  the  records  of 
the  Gaieral  Land  Office  show  that  four  fil- 
ings' had  been  made  upon  the  land,  as  fol- 
lows: Henry  H.  Riggs,  pre-emption,  filed 
November  13,  1873,  patent  refused  because  no 
proof  of  three-year  occupancy,  as  required 
by  statute ;  John  Birchfield  pre-emption,  filed 
March  7,  1883,  patent  refused  because  of  de- 
fective field  notes  and  for  the  further  reason 
that  it  covered  the  Henry  H.  Riggs'  pre-anp- 
tion  for  which  no  proof  of  abandonment  had 
been  filed;  J.  W.  Earnest  pre-emption,  filed. 
April  4,  1902,  patent  denied  because  the  pa- 
pers were  not  returned,  within  30  days  of 
the  day  of  survey;  and  J.  W.  Earnest  pre- 
emption, ffied  May  2,  1904,  patent  refused  be- 
cause pre-emption  covered  the  John  Birch- 
field  superior  claim. 

The  record  of  the  General  Land  Office^  as 
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disclosed  by  the  Land  Commlssloner'a  teatl- 
mony,  shows:  That  John  Blrchfleld,  aftei 
faarlng  settled  upon  the  land  In  question, 
made  his  application  In  writing  to  have  the 
same  surveyed  as  required  by  article  4165  of 
the  Revised  Statutes  of  1895;  that  the  field 
notes  of  the  survey,  after  having  been  duly 
certified,  mai;^ed,  and  recorded  in  the  county 
where  the  land  is  situated,  were,  within  12 
months  of  date  of  the  survey,  returned  to 
the  General  Land  Ofllce  as  required  by  article 
4186  of  Revised  Civil  Statutes  of  1886;  that 
proof  by  him  of  three  consecutive  years  of 
occupancy  as  required  by  articles  4167  and 
4168  of  Revised  Civil  Statutes  of  1896  was 
furnished  the  Land  Commissioner,  and  that 
corrected  field  notes  by  the  county  surveyor 
in  behalf  of  the  John  Blrchfleld  pre-emption 
were  filed  in  the  General  Land  Office  August 
6,1886. 

Attadied  to  the  Land  Commissioner's  depo- 
sition were  copies  of  letters  written  by  him 
In  1904  to  J.  W.  Earnest  and  the  county  sur- 
veyor of  Erath  county,  in  whlrfi  he  recognizes 
the  Blrchfleld  pre-emption  as  valid  and  supe- 
rior to  the  pre-emption  of  J.  W.- Earnest; 
-and  for  this  reason  subsequently  dedined  to 
issue  patent  to  Earnest. 

The  Land  Commissioner  by  letter  dated  De- 
cember 24,  1904,  addressed  to  Ben  Palmer, 
informed  him  that  the  pre-emption  In  favor 
of  Bircbfleld  would  be  canceled  if  proof  be 
furnished  that  Blrchfleld  did  not  occupy  th<* 
land  for  three  years,  as  required  by  statute. 
There  Is  no  such  proof  in  the  record ;  neither 
Is  there  proof  that  the  Blrchfleld  pre-emption 
was  ever  canceled. 

[1-3]  In  the  first  instance,  we  do  not  think 
that  defendant  In  error  is  in  position  to  pro- 
test the  foreclosure  of  the  lien.  No  personal 
or-money  Judgment  was  asked  against  him, 
and  the  collection  of  the  purchase  money  in 
so  far  as  he  was  concerned  was  not  in  Issue. 
Being  a  vendee  of  Baleman,  he  deraigned  title 
from  plaintiff  In  error,  and  was  therefore  a 
proper  and  necessary  party  to  the  foreclosure 
suit.  His  answer  Is  virtually  a  disclaimer. 
By  it,  he  admits  the  title  to. the  land  la  In 
the  state,  and  he  a  naked  trespasser  upon  it, 
without  any  Interest  therein.  With  this  ad- 
mitted. It  would  be  equivalent  to  permitting 
one  not  interested  in  the  foreclosure  to  come 
In  and  litigate  for  another  the  title  to  the 
land,  which  under  the  authorities  cannot  be 
done.  Faubion  v.  B<«ers,  66  Tex.  472,  1  S. 
W.  166. 

[4]  We  think,  also,  that  as  between  the  par- 
ties to  this  suit  the  facts  as  above  stated 
show  as  a  matter  of  law  such  a  compliance 
by  Blrchfleld  with  the  terms  of  the  statute 
then  in  force  to  vest  in  blm  a  fee-simple  own- 
ership In  the  land,  thereby  segregating  It 
from  the  mass  of  the  pubUc  domain,  thereby 
reindering  It  the  subject  of  private  contract. 
PhUIlpe  V.  Campbell,  146  S.  W.  819. 

We  recommend,  therefore,  that  the  Judg- 


ment of  the  district  court  be  so  reformed  as 
to  foredose  plaintiff  in  error's  lien  against 
defendant  In  error,  and,  as  reformed,  that  it 
be  afilrmed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adi^Ced,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


HOWELL  V.  FIDELITY  LUMBER  CO. 
(No.  200^267.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Hosband  and  wife  «=9272(3)  —  Commttnlty 
passes  to  wife  on  Insanity  of  husband  only 
where  there  are  no  children. 

Title  to  community  property  ander  Rev. 
St.  1911,  art.  3593,  passes  to  the  wife,  on  the 
husband  becoming  Insane,  only  when  they  have 
no  children. 

2.  Husband  and  wife  «s>272(3)— For  coatrei 
of  oommunlty  to  psM  to  wife  on  insanity  of 
kusbaad,  bond  necessary. 

Under  Rev.  St.  1911,  arts.  3594,  3609,  ex- 
dasive  management  and  control  of  community 
property  pass  to  the  wife  on  the  husband  be- 
coming insane,  they  having  children,  only  on 
her  giving  the  bond  required  by  article  3598. 

3.  Husband  and  wife  «s>270(5)— Wife  not  nec- 
essary party  to  action  against  husband  as  to 
oommunlty. 

The  wife  is  not  a  necessary  party  to  tres- 
pass to  try  title  against  the  husband  as  to 
community  property,  though  he  is  insane,  they 
having  children  so  that  title  to  the  property 
does  not  pass  to  her  by  reason  of  his  insanity, 
and  she  not  having  given  the  bond  necessary  for 
exclusive  management  and  control  to  pass  to 
her. 

4.  Judgment  «=3502— Judgment  against  hus- 
band binding  as  to  community  on  collateral 
attack. 

The  wife  not  being  a  necessary  party  to 
trespass  to  try  title  against  the  husband  as  to 
community  property  though  be  was  insane, 
judgment  against  him  is  binding  on  the  com- 
mnnity  estate  as  well  as  him  when  attacked 
collaterally. 

5.  Insane  persons  «s»l 00— Judgment  against 
not  void. 

Judgment  against  an  insane  person  is  not 
void  and  can  be  attacked  only  on  a  direct  pro- 
ceeding for  that  purpose. 

6.  Judgment  «=>399— When  opened  only  de- 
fenses existing  at  rendition  available. 

Even  if  judgment  against  an  insane  person 
in  trespass  to  try  title  be  opened,  by  direct  pro- 
ceeding, the  defense  of  adverse  possession  can- 
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not  be  aided  by  time  elapsing  after  rendition  of 
the  Judgment. 

Error  to  Court  of  GlvU  Appeals  of  Ninth 
Supreme  Judicial  District 

Action  by  the  Fidelity  Lumber  Company 
against  Mrs.  R,  G.  Howell  and  others.  Judg- 
ment so  far  as  favorable  to  the  named  de- 
fendant was  reversed  by  the  Court  of  Civil 
Appeals  (206  S.  W.  047),  and  she  brings  er- 
ror. Judgment  of  (IJourt  of  Civil  Appeals 
afiBrmed. 

R.  A.  Shivers,  of  WoodvUle,  and  V.  A.  C!ol- 
Uns,  of  Beaumont,  for  plaintiff  in  error. 

Thomas  &  Wheat,  of  Woodville,  and  Bak- 
er, Botts,  Parker  &  Garwood,  of  Houston,  for 
defendant  in  error. 

SPENCER,  J.  Defendant  In  error.  Fidel- 
ity Lumber  Company,  sued  plaintiff  in  error, 
Mrs.  R.  C.  Howell,  and  the  defendants  named 
In  the  petition,  In  trespass  to  try  title  to  the 
480-acre  tract  of  land  described  In  the  peti- 
tion. 

Defendant  Q.  O.  Howell  sought  by  virtue 
of  the  10-year  statute  to  establish  title  to  40 
acres  of  the  land,  but  the  Jury  found  adverse- 
ly to  his  claim,  and  he  did  not  appeal  from 
the  Judgment  rendered. 

Plaintiff  in  error,  as  well  as  the  other  de- 
fendants, dlsplalmed  as  to  all  of  the  land  ex- 
cept a  tract  of  160  acres  described  In  the  first 
amended  original  answer  and  sought  to  es- 
tablish title  thereto  by  the  10-year  statute. 

The  facts  relied  upon  to  establish  limita- 
tion title  are  these:  In  1898,  I.  P.  Howell, 
the  husband  of  plaintiff  in  error,  with  his 
family  entered  upon  the  land  In  controversy 
and  continued  to  live  thereon  until  his  death 
In  1910,  and  after  his  death  plaintiff  in  error 
with  the  children  continued  in  possession. 
In  December,  1906,  J.  A.  Mooney  sued  Howell 
In  trespass  to  try  title  to  recover  the  480 
acres  of  land ;  and  Howell,  though  cited,  de- 
faulted, and  Judgment  was  rendered  against 
him  in  Mooney's  favor,  and  writ  of  resti- 
tution and  possession  was  awarded  Mooney. 

Plaintiff  in  error  alleged,  and  the  Jury 
found,  that  I.  P.  Howell,  husband  of  plaintiff 
In  error,  was  Insane  prior  to  the  filing  of  the 
suit  by  Mooney,  and  that  plaintiff  in  error 
had  actual,  peaceable,  and  adverse  possession 
of  the  160-acre  tract  of  land,  cultivating, 
using,  and  enjoying  the  same  for  a  period  of 
10  full  years  subsequent  to  the  time  that  I. 
P.  Howell  became  insane  and  before  the  date 
of  filing  of  the  petition  In  this  case  on  Octo- 
ber 11,  1916. 

The  district  court  rendered  Judgment 
based  upon  the  finding  of  the  Jury  in  favor 
of  defendant  in  error  for  all  the  480  acres  of 
land  except  the  160  acres  described, In  plain- 
tiff's petition,  which  was  awarded  to  plaln- 
tlir  in  error.    Upon  appeal  the  Court  of  Civil 


Appeals  reversed  and  rendered  (he  Judg- 
ment as  to  the  160-acre  tract  In  favor  of  de- 
fendant In  error.    206  S.  W.  947. 

Plaintiff  In  error  seeks  to  avoid  the  effect 
of  the  Judgment  against  the  insane  husband 
upon  the  theory  that  the  title  to  the  com- 
munity property  upon  his  becoming  Insane 
passed  to  her  in  virtue  of  Rev.  St  1911,  art 
3593,  and  that  as  she  was  not  served  In  the 
suit,  the  court  acquired  no  Jurisdiction  over 
the  person  legally  responsible  to  answer  for 
the  community,  and  therefore  the  community 
property  could  not  be  affected  by  the  Judg- 
ment rendered.  Was  she,  therefore,  a  neces- 
sary party  to  the  suit? 

[1]  Article  3593  reads: 

"Where  the  husband  or  wife  dies  intestate, 
or  becomes  insane,  having  no  child  or  children, 
and  no  separate  property,  the  common  prop- 
erty passes  to  the  survivor,  charged  with  the 
debts  of  the  community;  and  no  administra- 
tion thereon  or  guardianship  of  the  estate  of 
the  insane  wife  or  husband  shall  be  neces- 
sary." 

This  article  does  not  apply  where  there  are 
children,  but  where,  as  here,  there  are  chil- 
dren, articles  3594  and  3609  give  the  wife  the 
exclusive  management,  control,  and  disposi- 
tion of  the  community  property  provided  that 
she  qualifies  by  giving  the  bond  required  by 
article  3598. 

[2]  Article  3594   reads: 

"Where  the  wife  dies  or  becomes  insane, 
leaving  a  surviving  husband  and  child,  or  chil- 
dren, the  husband  shall  have  the  exclusive 
management  control  and  disposition  of  the 
community  property  in  the  same  manner  as 
during  her  lifetime,  or  sanity;  and  it  shall  not 
be  necessary  that  the  insane  wife  shall  join 
in  conveyances  of  such  property,  or  her  privy 
examination  and  acknowledgment  be  taken  to 
such  conveyances,  subject  however,  to  the 
provisions  of  this  chapter." 

Article  3609  reads: 

"The  wife  may  retain  the  exclusive  manage- 
ment, control  and  disposition  of  the  community 
property  of  herself  and  deceased  or  insane  hus- 
band in  the  same  manner,  and  subject  to  the 
same  rights,  rules  and  regulations  as  provided 
in  the  case  of  the  husband,  and  until  she  shall, 
in  the  event  of  the  death  of  the  husband,  marry 
again." 

Article  3598  reads: 

"The  surviving  husband  shall,  at  the  same 
time  he  returns  the  inventory,  appraisement 
and  list  of  claims,  present  to  the  court  his 
bond  with  two  or  more  good  and  sufficient  sure- 
ties, payable  to  and  to  be  approved  by  the  coun- 
ty judge,  in  a  sum  equal  to  the  whole  of  the 
value  of  such  community  estate  as  shown  by 
the  appraisement,  conditioned  that  he  will  faith- 
fully administer  such  community  estate,  and 
pay  over  one-half  the  surplus  thereof  after  the 
payment  of  the  debts   with   which  the   whole 
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of  Bach  property  1b  properly  chargeable,  to 
such  pertBon  or  persons  as  shall  be  entitled  to 
receive  the  same." 

Tbe  hnsband  was  not  because  of  his  in- 
sanity civilly  dead ;  neither  did  his  Insanity 
operate  as  a  dissolntlon  of  the  marital  re- 
lation or  affect  the  legal  status  of  the  title  to 
the  community  pri^ierty.  Hotard  v.  Hotard, 
12  La.  Ann.  145.  Upon  the  husband  becom- 
ing insane,  the  exclusive  management  and 
control  of  the  community  property  did  not 
automatically  pass  to  the  wife.  While  she 
may  have  been  in  actual  possession,  manag- 
ing and  controlling  the  property,  It  was  not 
each  management  and  control  as  contemplat- 
ed by  the  statute.  Such  exclusive  manage- 
ment and  control  contemplated  by  these  ar- 
ticles could  have  been  obtained  only  by  giv- 
ing the  bond  required  by  article  3598,  Bev. 
Civ.  Stat.  1911,  which  m&a  not  done. 

[S-S]  As  she  was  not  a  necessary  party  to 
the  suit,  the  Judgment  against  the  husband, 
who  was  non  compos  mentis  at  the  time 'of 
its  rendition,  is  binding  and  conclusive  u^n 
him  and  upon  the  community  estate,  Is  not 
to  be  Impeached  in  any  collateral  action,  and 
stands  as  a  valid  adjudication  until  annulled 
or  reversed  in  some  direct  proceeding  for 
that  purpose.  Black  on  Judgments,  vol.  1,  p. 
206. 

[I]  However,  bad  the  wife  directly  attack- 
ed the  Judgment  and  sought  to  have  it  re- 
opened to  permit  her  to  set  up  the  statute 
of  limitation,  ■  she  would  not  have  been  en- 
titled to  relief.  She  could  urge  only  sudi  de- 
f«i8es  as  existed  at  the  time  of  the  rendi- 
tion of  the  Judgment  and  not  those  subse- 
quently accruing.  Black  on  Judgments,  vol. 
1,  p.  350.  The  undisputed  facts  show  that 
Howell  with  his  family  had  not  beea  upon 
the  land  for  the  statutory  period  of  10  years 
at  the  date  of  the  rendition  of  the  Judgment, 
nor  had  the  10-year  period  elapsed  from  the 
date  of  the  rendition  of  the  Judgment  to  the 
date  of  the  filing  of  this  suit,  and  hence  nei- 
ther the  husband  nor  wife  had  any  interest 
In  the  land,  but  were  mere  naked  trespassers 
thereon. 

Plaintiff  in  error  not  being  a  necessary 
party  to  the  suit — and  had  she  been  a  party 
could  have  urged  no  legal  or  equitable  de- 
fense to  the  cause  of  action — ^Is  in  no  position 
to  complain  of  the  Judgment.  The  operation 
of  the  statute  of  limitation  running  In  favor 
of  the  community  interest  was  interrupted 
by  the  Judgment  against  the  husband. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


V.  HALL 
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GREEN  at  al.  v.  HALL  at  al.    (No.  l8»-3233.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Appeal  and  error  «=9722(l)— Asslgameot 
Ideiitioal  In  the  main  with  assignment  In  mo- 
tlon  for  new  trial  considered. 

An  assignment  of  error  to  refusal  to  sub- 
mit an  issue  being  identical  in  the  main  with 
the  assignment  in  the  motion  for  new  trial, 
differing  only  in  the  reasons  assigned  why  the 
issue  should  have  been  submitted,  is  entitled 
to  consideration. 

2.  Corporations  ®s>3l3— On  forfeiture  of  lease, 
manager  may  indlvldnally  lease  free  from 
Interest  of  stookholders. 

The  fact  that  H.  was  director  and  general 
manager  of  a  company  which  hdd  a  lease  ttova 
M.  conditioned  to  become  void  if  a  paying 
quarry  was  not  established  on  the  land  in  two 
years  did  not  require  him,  though  knowing  M. 
intended  to  forfeit  the  lease  for  nonperform- 
ance, of  the  lease,  to  inform  the  others  inter- 
ested in  the  company  of  such  fact,  or  prevent 
him,  on  the  forfeiture  being  declared,  from  in- 
dividually taking  a  new  lease  free  of  any  in- 
terest therein  of  such  others,  so  long  as  the 
failure  to  develop  the  quarry  was  due  to  no 
fault  of  his,  but  only  to  the  company's  in- 
ability to  finance  it. 

Error  to  Court  of  CtvU  Appeals  of  Sightb 
Supreme  Judicial  District 

Two  actions,  one  by  O.  W.  Hall  against  O. 
R.  Green  and  others,  the  other  by  the  San 
Saba  Marble  Company  against  C.  W.  Hall 
and  another.  The  actlcms  were  conscrildat- 
ed.  Judgment  rendered  for  Hall  and  another, 
which  was  affirmed  by  the  Court  of  Civil 
Appeals  (203  S.  W.  1175).  and  Green  and 
others  bring  error.    Affirmed. 

Walker  ft  Burleson,  of  San  Saba,  for  plain- 
tiffs in  error. 

Flack  &  Fla<&,  of  San  Saba,  and  Keller  & 
WoodhuU  and  Frank  H.  Booth,  all  of  San 
Antonio,  for  defendants  in  error. 

SPENCER,  J.  O.  W.  HaU,  defendant  In 
error,  sued  C.  R.  Green,  B.  S.  Craln,  and  C. 
M.  Green,  plaintiffs  in  error,  in  trespass  to 
try  title  to  312%  acres  of  land  which  W.  J. 
Moore  leased  to  C.  R.  Green  on  December  3, 
1914,  for  the  purpose  of  mining  marble.  O. 
R.  Green  subleased  50  acres  of  this  land  to 
the  Green  Marble  Company  and  50  acres  to 
the  San  Saba  Marble  Company  for  mining 
purposes.  Plaintiff  in  error.  Green  Marble 
Company,  intervened  to  assert  its  right  under 
the  sublease.  Defendant  In  snot  H.  E.  Dra- 
per was  made  a  party  defendant 

The  contract  of  lease  was  for  a  period  of 
50  years,  but  contained  the  provision  "that 
if  a  quarry,  from  which  is  being  taken  good 
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merchantable  marble  In  paying  quantities, 
is  not  established  on  6«id  land  within  the 
space  of  two  years  from  the  1st  day  of  Jan- 
uary, 1915,  that  this  lease  shall  become  niill 
and  Told  and  of  no  effect,"  which  provision 
Hall  and  Moore  contend  that  plalntlfTs  In 
error  failed  to  comply  with,  and  as  a  result 
of  such  failure  Moore  elected  to  and  did 
rescind  the  contract 

C.  W.  Hall's  Interest  In  the  land  Is  based 
upon  a  subsequent  lease  dated  January  2, 
1917,  executed  by  Moore  after  the  rescission 
of  the  first  contract  of  lease. 

The  San  Saba  Marble  Company,  a  cor- 
poration, plaintiff  In  error,  sued  C.  W.  Hall 
and  W.  J.  Moore,  requesting  a  decree  cancel- 
ing and  holding  for  naught  the  lease  between 
Hall  and  Moore,  or,  in  the  alternative,  that 
It  have  a  decree  requiring  Hall  to  convey 
to  it  all  the  interest  he  holds  in  the  50  acres 
which  it  had  acquli'ed  from  C.  B.  Green.  The 
suits  were  consolidated  and  tried  as  one. 

Plaintiffs  in  error  answered  that  they  had 
in  all  things  complied  with  the  con'tract, 
and.  that  at  the  time  the  subsequent  lease  to 
Hall  was  executed  he  was  a  director,  secre- 
tary, and  treasurer  and  general  manager  of 
the  San  Saba  Marble  Company — a  corpora- 
tion formed  to  carry  out  the  terms  of  the 
first  contract — and  therefore  he  would  in 
equity  be  required  to  hold  the  lease  dated 
January  2,  1917,  for  that  company.  They 
also  alleged  that  he  failed  in  the  capacity  as 
general  manager  to  exercise  reasonable  care 
to  develc^  and  establish  a  quarry  such  as 
contemplated  by  the  contract,  and  that  he 
fraudulently  connived  with  W.  J.  Moore  to 
forfeit  and  cancel  the  lease  with  the  inten- 
tion of  defrauding  plalntlfTs  in  error  out  of 
the  benefits  of  the  contract 

The  case  was  submitted  to  a  Jury  upon 
special  issues,  and  the  jury  found  that  nei- 
ther C.  R.  Green,  Green  Marble  Company, 
nor  San  Saba  Marble  Company  established 
such  a  quarry  as  contemplated  by  the  con- 
tract within  the  prescribed  period;  that  in 
the  summer  and  fall  of  1916,  C.  W.  Hall  was 
general  manager  of  the  San  Saba  Marble 
Company,  with  authority  to  employ  help  and 
buy  machinery,  but  without  authority  to  bor- 
row money ;  that  during  the  time  he  was  gen- 
eral manager,  the  company  did  not  have  suffi- 
cient credit  to  have  established  a  quarry 
such  as  was  contemplated  by  the  contract; 
that  Hall  exercised  ordinary  care  In  an  en- 
deavor to  develop  and  establish  such  a  quar- 
ry as  contemplated  by  the  contract,  and  that 
Ae  did  not  connive  with  Moore  to  forfeit  and 
cancel  the  lease  and  thereby  defraud  defend- 
ants. 

Upo^  these  findings,  the  court  /entered 
Judgment  decreeing  the  land  in  question  to 
V.  W.  Hall  and  W.  J.  Moore.  Plaintiffs  in 
error  sued  out  a  writ  of  error  to  the  Court 


of  Civil  Appeals.  Their  brief  in  that  court 
presented  five  assignments  of  etror  which 
had  been  filed  in  the  trial  court  subsequent 
to  the  adjournment  of  the  term.  The  Court 
of  Civil  Appeals  refused  to  consider  the  first 
four  assignments,  stating  that  they  were  nei- 
ther true  nor  substantial  copies  of  any  as- 
signments contained  in  the  motion  for  new 
trial,  but  were  reconstructed  and  presented 
the  questions  in  a  different  light  from  tliat 
in  which  they  were  presented  in  the  motion 
for  new  trial  filed  in  the  trial  court  203  S. 
W.  1175. 

[1]  In  their  aK>llcation  to  tlie  Siq>ieme 
Court,  plaintiffs  in  error  urge  but  one  assign- 
ment of  error,  and  that  one  is  directed  to  the 
refusal  of  the  honorable  Court  of  Civil  Ap- 
peals to  pass  upon  the  third  assignment  of 
error  copied  in  plaintiffs  In  error's  brief. 

The  fourth  assignment  as  it  appears  in  the 
motion  for  new  trial,  and  the  third  assign- 
ment as  it  appears  in  the  assignments  filed 
in  the  district  court  subsequent  to  the  ad- 
j^nment  of  the  term,  both  read  in  part: 

"The  court  erred  in  failing  and  refusing  to 
submit  to  the  jury  special  issue  No.  4,  request- 
ed by  defendants  and  interveners." 

They  differ  only  in  the  reasons  givMi  in 
substantintloa  of  the  requested  issue.  The 
assignment  copied  in  the  brief  and  relied,  up- 
on in  presenting  the  case  upon  appeal,  be- 
ing identical  in  the  main  with  the  motion  for 
new  trial,  \b  entitled  to  be  considered.  Had 
no  reason  been  assigned  as  to  why  the  re- 
quested issue  should  have  been  given,  or  a 
wrong  reason  given,  or  a  reason '  different 
from  the  one  assigned  in  the  trial  court  it 
is  nevertheless  under  the  authorities  entitied 
to  be  considered.  Karle  v.  Thomas,  14  Tex. 
583;  Brackenridge  v.  Clarldge,  91  Tex.  527. 
44  S.  W.  819,  43  L.  B.  A.  593 ;  Land  Co.  v. 
McClelland  Bros.,  86  Tex.  179,  23  S.  W.  576, 
1100,  22  L.  R.  A.  105. 

[2]  The  particular  error  pointed  out  by  the 
assignment  being  one  over  which  the  Court 
of  Civil  Appeals  is  not  final,  we  will  con- 
sider it  upon  its  merits. 

The  special  requested  issue  eml>odied  four 
questions  which  are: 

"Gentlemen  of  the  Jury:  (a)  Did  C.  W. 
Hall  know  that  W.  J.  Moore  intended  to  at- 
tempt to  forfeit  the  lease  made  by  W.  J.  Moore 
to  C.  R.  Green,  prior  to  January  1,  1917  V 
Ads.     .    ,   Foreman. 

"(b)  If  yon  have  answered  the  foregoing 
question  Yes,  then  state  whether  or  not  the 
plaintiff  C.  W.  Hall  conveyed  said  information 
to  any  party  interested  in  this  suit,  that  is, 
to  C.  R.  Green,  H.  E.  Draper,  or  B.  8.  Crain, 

prior     to     January     1,     1917.       Ana.  . 

-,  Foreman. 


"(c)  If  you  have  answered  the  foregoing 
question  No,  then  state  whether  or  not  the  said 
C.  R.  Green  and  R.  S.  Crain  could  have  secured 
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"(d)  If  yon  have  answered  the  foregoing 
■question  (c)  Tea,  then  state  whether  or  not 
said  parties  would  haye  paid  said  amount  for 
the  first  i>ayment  on  the  lease  so  made  to  C 
W.  Hall.    Ans. .    ,  Foreman." 

In  view  of  the  findings  of  the  Jury  on  the 
Israefl  submitted  It  would  be  immaterial 
whether  0.  W.  Hall  knew  that  W.  J.  Moore 
Intended  to  forfeit  the  lease,  or  whether,  if 
he  knew  It,  he  communicated  It  to  the  par- 
ties. The  forfeiture  provision  of  the  con- 
tract, above  quoted,  charged  the  interested 
parties  with  notice  that  the  contract  would 
become  null  and  void  nxiless  the  provision 
was  complied  with. 

Issues  (c)  and  (d)  wore  likewise  immate- 
rial. The  contract  could  not  have  been  sav- 
ed, and  the  forfeiture  prevented  by  the  pay- 
ment of  the  lease  rental  alone.  That  was 
one  of  the  requisites,  it  is  true,  but  the  bast* 
for  the  forfeiture  was  the  failure  to  establish 
the  contemidated  quarry. 

The  theory  urged  in  connection  with  the 
submission  of  these  special  issues  is  that  If 
Hall  knew  of  Moore's  intention  to  forfeit 
the  lease,  and  he  failed  to  apprise  C.  B. 
Green.  C.  M.  Green,  H.  E.  Draper,  or  R.  S. 
Craln  of  this  fact,  and  in  this  manner  pre- 
vented them  from  paying  the  lease  money, 
be,  as  director  and  general  manager  of  the 
San  Saba  Company,  thereby  practiced  a 
fraud  upon  the  company,  and  hence  equity 
will  require  him  to  hold  the  lease  which  he 
purchased  for  the  use  and  benefit  of  the 
company  which  he  represented. 

The  answer  to  this  is  that  when  Hall  had 
exercised  ordinary  care  in  an  endeavor  to 
develop  and  establish  the  quarry  contemplat- 
ed by  the  contract,  and  failed  through  no 
fault  of  his  own,  but  only  on  account  of  the 
company's  inability  to  finance  it,  and  the 
lease  was  thereby  forfeited,  his  obligation  to 
the  com];)any  ceased. 

Because  he  was  director  and  general  man- 
ager, the  law  did  not  impose  upon  him  the 
burden  to  personally  undertake  to  carry  out 
the  contract  of  the  company,  but  only  de- 
manded that  he  exercise  ordinary  care,  and 
in  good  faith  attempt  to  carry  out  the  duties 
imposed  by  the  trust.  This  the  Jury  found 
that  he  did,  and  after  the  company's  fail- 
ure, nothing  prevented  him  from  leasing  the 
land. 

We  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

PHIIiLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  wiU  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


HOUSTON  OIL  CO.  OF  TEXAS  v.  AIN8- 
WORTH  St  al.     (No.  173-3194.) 


(Oommission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

Adverse  possession  «s»l07— Aetual  postossloR 
of  part  doo«  not  give  oonstroetivo  poosessioii 
of  whole  traot.  In  absonoo  of  claim  thereto. 

Actual  possession  of  a  part  does  not  give 
constructive  possession  to  640  acres  under  Act 
1841  (Laws  of  Republic,  5th  Cong.  p.  167),  | 
17  (Pasehal's  Dig.  art.  4624),  or  to  160  acres 
under  Bev.  St.  1911,  art.  5676,  in  the  absence 
of  a  claim  of  right  to  the  640  acres  or  160 
acres,  as  the  case  may  be. 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 

Suit  by  Charles  H.  Alnsworth  against  the 
Houston  Oil  Company  of  Texas,  In  which 
Oliver  C.  Ains%vorth  and  another  intervened, 
and  suit  by  the  Houston  Oil  Company  of 
Texas  against  C.  H.  Alnsworth  and  others. 
The  suits  were  consolidated  under  the  title 
Houston  Oil  Company  of  Texas,  as  plaintiff, 
and  C.  H.  Alnsworth  and  others  as  defend- 
ants. Judgment  for  defendants  in  the  con- 
solidated cause  was  affirmed  (182  S.  W.  614), 
and  plaintiff  brings  error.  Reversed  and 
remanded. 

H.  O.  Head,  of  Sherman,  Parker  &  Ken- 
uerly,  of  Houston,  and  Oswald  ij.  Parker,  of 
Beaumont, -for  plaintiff  In  error. 

W.  R.  Blain,  of  Beaumont,  for  defendants 
in  error. 

SONFIELD,  P.  J.  Defendants  in  error 
sought  recovery  of  640  acres  of  the  Uriah 
Davidson  league  In  Hardin  county  against 
plaintiff  in  error,  admittedly  the  owner  of 
the  record  title  to  the  league.  The  recovery 
so  sought  was  in  virtue  of  10-year  lImitatI<Hi 
under  the  act  of  1841  (Laws  Republic  5th 
Cong.  p.  163),  they  asserting  the  perfecting 
of  the  title  prior  to  the  adoption  of  the  re- 
vised statutes  of  1879. 

Trial  to  a  Jury  resulted  in  a  verdict  in 
favor  of  defendants  in  error  for  6i0  acres  to 
include  their  Improvements.  Judgment  was 
accordingly  rendered,  and  commissioners  ap- 
pointed, who  set  apart  to  defendants  in  error 
a  specific  640  acres,  their  report  being  ap- 
proved by  the  court  On  appeal,  the  Judg- 
ment of  the  district  court  was  affirmed.  Con- 
ley,  C.  J.,  dlssentlhg.    192  S.  W.  614. 

The  evidence  discloses  that  one  Cook  en- 
tered upon  the  land  in  the  latter  part  of  the 
year  1858,  clearing  a  small  tract  and  erecting 
some  improvements.  He  remained  upon  the 
land  about  one  year  when  he  sold  to  one 
Brady,  who  occupied  the  place  until  the  out- 
break of  the  Civil  War.  The  evidence  clear- 
ly establishes  that  from  and  after  the  entry 
of  Cook  to  the  year  1884  a  small  part  of  the 
land  was  continuously  occupied  by  those  un- 
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der  wbom  defendants  in  error  claim.  To 
complete  tbe  possession  prior  to  the  adoption 
of  the  Revised  Statutes  of  1879,  defendants 
In  error  were  dependent  upon  the  possession 
of  Cook  and  Brady. 

In  his  dissenting  opinion,  Conley,  O.  J., 
sets  out  In  full  the  evidence  adduced  as  to 
possession,  and  reaches  the  following  condu- 
sloD: 

"A  careful  scrutiny  and  a  dose  analysis  of 
all  the  evidence  of  these  witnesses  wholly  fails 
to  show  what  improvement  (other  than  a  lit- 
tle house  built  by  Cook  and  a  little  field  dear- 
ed  by  him)  either  Cook  or  Brady  had  on  the 
land,  how  much  of  a  field  was  cleared,  how 
much  of  the  land  was  in  cultivation,  or  that  ei- 
ther daimed,  cultivated,  enjoyed,  or  occupied 
any  other  land  than  that  actually  improved. 
There  is  not  a  single  circumstance  in  the  rec- 
ord showing  any  acts  inddent  to  an  appropria- 
tion by  them  of  640  acres.  •  *  •  The  only 
evidence  of  an  assertion  of  hostile  claim,  ei- 
ther positive  or  by  acts  indicative  of  appro- 
priation, to  640  acres  of  land,  so  far  as  the 
record  shows,  commences  with'  the  possession 
of  Oglesb'ee.  Oglesbee  did  not  go  into  posses- 
sion of  the  land  until  in  the  fall  or  winter  of 
1861." 

We  concur  in  this  conclusion.  Nor  Is  the 
oonduslon  seriously  contested,  but,  rather.  It 
is  practically  conceded  by  defendants  in  error, 
who,  in  their  brief  in  the  Court  of  Civil  Ap- 
peals, state: 

"The  testimony  as  to  each  and  all  of  them 
(those  in  possession)  ezc^t  Cook  and  Brad; 
was  that  they  daimed  640  acres  and  under  the 
laiP  the  possession  of  Cook  and  Brady  extend- 
ed to  640  aere»." 

The  last  sentence  of  the  above  statement, 
which  we  have  italicized,  involves  the  con- 
tention of  defendants  In  error,  and  presents 
the  crucial  question  In  this  case.  Cook  and 
Brady  being  In  actual  possession  of  a  small 
tract  of  the  land,  will  such  .possession  ex- 
tend to  640  acres  in  virtue  of  section  17,  Act 
of  1841,  art  4624,  Paschal's  Digest,  in  the  ab- 
sence of  a  daim  by  them  thereto? 

The  material  part  of  section  17,  Act  of 
1841,  irt  4624,  Paschal's  Dig.,  reads  as 
follows: 

"Ten  years  of  such  peaceable  possession  and 
cultivation,  use,  or  enjoyment  thereof,  without 
any  evidence  of  title,  shall  give  to  sudi  naked 
possessor  full  property  precursive  of  all  other 
daims,  in  and  to  six  hundred  and  forty  acres 
of  land,  including  his,  her,  or  their  improve- 
ment,   •    •    •." 

The  act  of  1841  required  a  "peaceable  pos- 
session," such  possession  being  defined  In  sec- 
tion 14  of  the  act  Adverse  possession  was 
not  expressly  required  nor  defined  In  the  act 
However,  In  the  earliest  cases  construing  the 
act,  our  Supreme  Court  held  that  the  peace- 
able possession  must  be  adverse  in  its  char- 
acter. Portls  V.  Hill,  3  Tex.  273 ;  Bedding  v. 
Bedding's   Ex'r,    16   Tex.   249;    Hudson    v. 


Wheeler,  34  Tex.  356;  Word  y.  Droutbett,  44 
Tex.  365. 

In  Houston  Oil  Co.  of  Texas  v.  Jones,  109 
Tex.  89,  198  S.  W.  290,  the  Supreme  Court, 
speaking  through  Cailef  Justice  Phillips,  said* 

"While  the  requirement  that  the  appropria- 
tion of  the  land  must  be  commenced  and  con- 
tinued 'under  a  daim  of  right  inconsistent 
with  and  hostile  to  the  daim  of  another*  was 
first  incorporated  in  the  statute  in  1879,  at  an 
early  day  this  court  announced  that  such  daim 
was  an  essential  element  of  adverse  possession. 
Portls  V.  Hill,  3  Tex.  273.  The  present  stat- 
utory definition  of  'adverse  possession,'  in  a 
word,  is  simply  that  which  tlie  court  liad  al- 
ways hdd  it  to  mean  and  as  other  authorities, 
generally,   had  defined  it    •    •    • " 

To  create  a  title  through  limitation  under 
the  act  of  1841,  as  under  the  present  statutes, 
mere  occupancy  of  the  land.  In  whole  or  In 
part,  for  the  requisite  period  would  not  suf- 
fice. The  possession  must  have  been  adverse, 
which  Involves  a  hostile  claim,  a  claim  of 
right  In  the  possessor.  The  doctrine  is  dear- 
ly recognized  and  stated  in  Word  v.  Droutb- 
ett, supra,  wherein  the  court  says: 

"  •  •  *  It  is  to  be  noted  that  it  is  not  the 
peaceable  occupation  of  the  land  which  meets 
the  requirement  of  the  law,  but  it  is  the  peace- 
able possession,  the  exerdse  of  authority  and 
dominion  over  it  The  possession  must  be  ex- 
clusive, or,  as  it  is  generally  expressed,  it  must 
be  'actual,  continued,  visible,  notorious,  dis- 
tinct, and  hostile.'  •  •  *  His  entry  upon 
the  land  must  be  with  intent  to  claim  it  as  his 
own  or  hold  it  for  himself;  or  his  intention  to 
do  80,  if  conceived  after  going  into  possession 
for  some  other  purpose,  must  be  manifested  by 
some  open  or  visible  act  or  declaration  show- 
ing such  purpose,  in  order  to  set  the  statute 
in  motion  in  his  favor.    •    •    *  '• 

In  Houston  Oil  Go.  of  Texas  v.  Jones,  su- 
pra. It  is  said: 

"The  'claim  of  right'  to  which  the  statute 
refers  simply  means  that  the  entry  of  the  limi- 
tation claimant  must  be  with  the  intent  to 
claim  the  land  as  his  own,  to  hold  it  for  him- 
self; and  such  must  continue  to  be  the  nature  of 
his  possession.    •    •    • " 

The  claim  of  right  need  not  necessarily  oe 
by  word  of  mouth,  It  may  be  "under  a  con- 
structive daim  arising  from  acts  and  drcum- 
stances  attending  the  appropriation."  Acts 
of  dominion  and  control  over  the  land  by  the 
claimant  such  as  usually  attend  upon  owner- 
ship are  sufficient  to  constitute  and  to  evi- 
dence the  claim  of  right. 

Except  where  otherwise  provided  by  stat- 
ute, one  daimlng  title  by  adverse  possession 
without  color  of  title  acquires  nu  title  to  land 
not  in  bis  actual  possession,  no  constructive 
possession  arising  without  color  of  title.  This 
rule  Is  based  up<»  the  proposition  tbat  an 
entry  without  color  of  title  is  not  an  Invasion 
or  disseizin  which  notifies  the  true  owner 
of  a  daim  asserted  by  another,  or  wbidi  gives 
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1dm  a  right  of  action,  except  as  to  tbe  land 
actually  occupied.    2  C.  J.  232. 

The  charges  held  err<meous  In  Craig  y. 
-CartwTlght,  65  Tex.  413,  a  case  strongly  re- 
lied npon  by  defendants  In  error,  were  predi- 
cated upon  the  above-stated  role  without  ref- 
«rence  to  its  modlflcation  through  the  provi- 
sions of  section  17  of  the  act  of  1841. 

In  that  case  the  court  charged  the  Jury,  in 
-effect,  that  one  In  x)06session  of  a  part  of  the 
land  without  a  deed  or  memorandum  in 
writing,  defining  the  boundaries  of  his  claim, 
-could  not  extend  his  possession  to  910  acres, 
the  same  being  limited  to  the  land  actually 
inclosed.  The  Supreme  Court  held  that  in 
virtue  of  the  act  of  1841,  actual  adverse  pos- 
session of  a  part'would  give  constructive  i)os- 
sesdon  to  the  boundaries  defined  in  the  muni- 
ment of  title  under  which  the  entry  was 
made,  or,  If  the  entry  was  without  such  muni- 
ment of  title,  then  to  640  acres. 

Further,  the  trial  court  in  its  charge,  as 
stated  by  the  Supreme  Court,  assumed: 

"That  the  possession,  cultivation,  vise,  or  en- 
joyment must  be  not  only  such  as  will  give 
notice  to  the  owner  if  he  exercises  sucli  care 
as  the  law  presumes  every  owner  to  exercise, 
-of  the  wrongful  possession,  but  also  such  as 
wiU  inform  the  owner  of  the  extent  and  limit 
to  which  he  is  disseized." 

Discussing  this  proposition,  the  court  said: 

"  *  •  *  When  the  possessor  holds  under 
written  muniments  of  title,  unless  the  law  re- 
quires them  to  be  registered,  or  notice  other- 
wise given  of  them  in  some  particular  way,  as 
a  condition  on  which  the  holding  will  be  held 
sufficient  to  sustain  limitation,  *  «  •  based 
on  some  particular  period  of  possession,  the  fact 
of  an  open,  visible,  substantial  possesKon,  such 
as  an  owner,  or  one  holding  under  him,  is  alone 
entitled  to,  must  operate  as  notice  to  the  own- 
er of  v^hatever  claim  the  possessor  asserts  or 
may  assert.  The  same  must  be  true,  in  all 
cases  in  which  the  law  prescribes  the  limits 
to  which  the  holding  of  a  naked  possessor  shall 
extend,  as  affecting  the  title  of  the  real  owner." 

The  court  was  not  discussing  the  claim  of 
the  possessor  as  an  element  of  the  xwssession 
which  would  give  title,  but  the  character  of 
notice  to  the  true  owner  of  the  extent  of  the 
possessor's  claim.  The  title  acquired  through 
actual  adverse  possession  of  a  part  would  not 
be  affected  by  the  fact  that  the  owner  was  in 
ignorance  of  the  extent  of  the  claim. 
Through  such  possesion,  the  owner  is  charg- 
ed with  notice  of  "whatever  daim  ttie  poasea- 
»or  assert*  or  may  assert."  It  is  the  claim 
and  its  extent  with  which  the  owner  is  charg- 
ed through  poasession  of  a  part,  and  with- 
out a  claim  there  would,  of  course,  be  nothing 
to  which  such  notice  could  attach.  Preceding 
the  charges  discussed  by  the  court,  the  trial 
court  instructed  the  jury  that  those  who  had 
be^  in  possession  must  have  claimed  the  640 
acres  as  their  own.  With  this  instruction 
the  Supreme  Court  found  no  fault 

In  no  case  to  which  we  have  been  referred 
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has  It  been  held  that  actual  possession  of  a 
part  will  give  tiUe  to  other  land  without  a 
claim  to  such  other  land.  The  act  of  1841 
and  the  present  statutes  but  extend  the  doc- 
trine of  constructive  possession,  making  it 
ai^licable  to  those  In  actual  possession  of  a 
part,  without  color  of  title,  who  assert  a 
claim  of  right  to  the  statutory  amount. 

One  entering  upon  land  under  muniments 
of  title,  taking  actual  i>os8essi<xi  of  a  part  and 
limiting  his  claim  to  the  port  so  occupied, 
cannot,  of  course,  perfect  title  through  any 
period  of  occupation  to  the  part  not  so  claim- 
ed. His  entry  under  such  munimmts  of  title 
gives  him  the  right  through  actual  posses- 
sion of  a  part  to  claim  to  the  extent  of  the 
boundaries  as  defined  in  his  muniments  of 
title,  but  without  a  claim  there  can  be  no 
adverse  possession,  hence,  no  title.  So  one 
may  enter  under  a  claim  to  a  specific  tract 
defined  by  a  prior  survey  not  evidenced  by 
any  muniment  of  title,  and  assert  no  claim 
beyond  such  survey.  In  such  case,  he  can 
acquire  no  more  than  the  tract  claimed, 
though  it  be  less  than  the  amount  desigpated 
by  the  statute  to  be  acquired  by  a  naked  pos- 
sessor. McCarty  v.  Johnson,  20  Tex.  Civ. 
App.  184,  49  S.  W.  1098. 

In  Webb  v.  Lyerla,  43  Tex.  Civ.  App.  124, 
94  S.  W.  1095,  in  which  writ  of  error  was 
denied  by  the  Supreme  Court,  the  court  says? 

"  •  •  •  While  it  is  not  required,  that  all 
the  land  in  the  peaceaUe  and  adverse  posses- 
sion of  one  who  seeks  to  prescribe  under  the 
statute  should  be  actually  inclosed  or  im- 
proved, yet  there  must  be  peaceable  and  adverse 
possession  thereof,  which  necessarily  postulates 
a  claim  to  all  of  it,  as  declared  by  the  court 
in  his  charge.  In  other  words,  it  was  never 
contemplated  that  article  3344  [article  5676,  B. 
S.  1911],  declaring  that  the  peaceable  and  ad- 
verse possession  of  a  defendant  shall  oe  con- 
strued to  embrace  not  more  than  160  acres, 
including  the  improvements,  or  the  number  of 
acres  actually  inclosed,  should  confer  rights 
on  such  defendant  where  none  were  otherwise 
claimed.  See  Titel  v.  Garland  (Tex.  Sup.)  8T 
S.  W.  1152;  Bracken  v.  Jones,  63  Tex. 
184.    *    •    •" 

As  stated  in  Craig  v.  Cartwright,  supra, 
the  present  article  5676,  B.  S.  1911,  quoted 
by  the  court  in  the  Webb  Case,  is  but  the 
incorporation  into  the  statutes  of  the  con- 
struction which  the  courts  had  theretofore 
placed  npon  section  17  of  the  act  of  1841. 

We  conclude  that  actual  irassesslon  of  a 
part  does  not  give  constructive  possession  to 
640  acres  under  the  act  of  1841,  or  to  160 
acres  under  the  present  statutes,  in  the  ab- 
sence of  a  claim  of  right  to  the  640  acres  or 
160  acres,  as  the  case  may  be.  The  same 
conclusion  was  reached  by  section  B  of  the 
Commission  of  Appeals,  in  the  recent  cases  of 
Durham  v.  Houston  Oil  Co.  of  Texas,  222  S. 
W.  161,  and  Houston  Oil  Co.  of  Texas  v.  Hol- 
land, 222  S.  W.  516. 

The  amount  of  the  land  in  actual  adverse 
possession  for  the  requisite  period  could  be 
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recovered.  Neither  the  pleadings  nor  eyl- 
dence  herein  disclose  the  amount  or  location 
of  the  land  ao  actually  occupied;  conBequent- 
ly,  there  la  nothing  upon  which  to  base  a 
Judgment  therefor.  Houston  Oil  Co.  of  Texas 
V.  Holland,  supra. 

We  are  of  opinion  that  the  judgment  of 
the  Court  of  Ciyil  Appeals,  affirming  that  of 
the  district  court,  should  be  reversed,  and 
the  cause  remanded  for  a  new  triaL 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  Its 
opinion. 


HARPER  et    ar.  v.   LOTT  TOWN   &   IM- 
PROVEMENT CO.     (No.  193-3247.) 

(Ommission  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

i.  Veniior  and  purchaser  «=»280(2)— Purchas- 
ot'a  oross-blll  held  to  plead  action  for  breach 
of  contract  and  not  for  fraud. 

In  vendor's  action  to  foreclose  vendor's  lien, 
in  which  purchasers  filed  cross-action,  cross- 
bill, alleging  that  the  vendor  guaranteed  suffi- 
cient irrigation  for  the  land,  and  that  the  ir- 
rigation had  not  been  adequate,  held  to  set  up 
an  action  for  breach  of  contract,  and  not  an 
action  based  upon  fraud. 

2.  Vendor  and  purchaser  €=»280  (2)— Purchas- 
ers' cross-bill  for  breach  of  guaranty  as  to 
Irrigation  held  good  as  against  general  de- 
murrer. 

In  vendor's  action  to  foreclose  vendor's  lien, 
purchasers'  cross-bill,  alleging  that  the  vendor 
guaranteed  sufficient  irrigation  for  the  land, 
that  the  land  had  not  been  adequately  irrigated, 
and  that  the  purchaser  had  sustained  damage 
by  reason  thereof,  held  good  as  against  general 
demurrer. 

3.  Evidence  9=>44 1(8)— Parol  agreement  that 
vendor  guaranteed  sufficient  Irrigation  held 
inadmissible. 

Where  land  contract  was  made  conditional 
upon  the  execution  of  water  contract  between 
purchaser  and  company  supplying  water  for  ir- 
rigation simultaneously  with  execution  and  de- 
livery of  warranty  deed,  and  made  no  further 
reference  to  a  supply  of  water,  parol  evidence 
was  not  admissible  to  prove  that  the  vendor 
guaranteed  sufficient  irrigation. 

4.  Waters  and  water  courses  €=»254 — Land- 
owner's contract  with  Irrigation  company  In- 
sufficient to  make  owner  liable  to  pnrohaser 
for  company's  breach  of  Irrigation  contract. 

Contract  between  landowner  and  water  sup- 
ply company,  requiring  the  company  to  furnish 
irrigation  contracts  to  purchasers  of  land  from 
such  owner,  and  providing  that  the  owner  was 
to  sell  stock  of  water  company  by  adding  the 
price  of  the  stock  to  the  purchase  price  of  the 


land  sold  by  it  for  a  specified  commission,  held 
insufficient  to  make  owner  of  land  liable  to  pur- 
chaser for  water  company's  breach  of  irriga- 
tion contract  on  the  ground  that  they  were  so 
closely  allied  as  to  be  Jointly  liable. 

5.  Corporations  <3=>I88— That  the  same  per- 
sons  were  stockholders  in  two  corporations 
did  not  make  the  corporations  Jointly  liable. 
That  some  of  the  stockholders  of  one  cor- 
poration owned  stock  in  another  independent 
corporation  did  not  make  the  corporations  liable 
each  for  the  acts  of  the  other. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  the  Lott  Town  &  Improvement 
Company  against  Corilla  J.  Harper  and  an- 
other. In  which  defendants  filed  a  cross-ac- 
tion. Judgment  for  plaintiff  in  part  was  on 
its  appeal  reversed,  reformed  and  rendered 
by  the  Court  of  Civil  Appeals  (204  S.  W.  452), 
and  defendants  bring  error.  Judgment  of 
Court  of  Civil  Appeals  affirmed. 

Dawson  ft  Anderson,  of  Corpus  Christi, 
Fred  E.  Bennett,  of  Mercedes,  and  W.  L. 
Dawson,  of  Mission,  for  plaintiffs  In  error. 

Jno.  P.  Cause,  of  Mercedes,  and  Robt.  J. 
McMillan,  of  San  Antonio,  for  defendant  in 
error. 

POWELI^  J.  Tliis  is  an  action  in  debt  and 
for  foreclosure  of  vendor's  lien,  Instituted 
in  the  district  court  of  Hidalgo  county,  Tex., 
by  the  Lott  Town  &  Improvement  Company, 
a  corporation,  against  Corilla  J.  Harper  and 
her  sister,  Rutli.  The  action  was  for  the 
balance  due  upon  a  note  for  $7,642.60,  exe- 
cuted by  the  Harper  sisters  on  April  8,  1910, 
Including  interest  and  attorney's  fees,  and 
which  note  had  been  given  to  said  Lott  Town 
&  Improvement  Company  in  part  payment 
for  the  purchase  of  250.16  acres  of  land  situ- 
ated in  said  county.  Plaintiffs  in  error  ad- 
mitted the  execution  of  the  note  for  the 
amount  as  alleged,  together  .with  the  lien  as 
pleaded  by  defendant  in  error,  but  filed  a 
cross-action  against  the  latter  and  several 
other  individuals  and  corporations,  praying 
therein  for  the  issuance  of  citation  to  each 
one  so  impleaded.  However,  no  citations 
were  ever  issued,  and  none  of  the  impleaded 
parties  appeared;  hence  the  suit  by  plain- 
tiffs In  error  upon  their  cross-action  Is  lim- 
ited to  the  defendant  In  error. 

The  cross-action  for  damages  filed  as  afore- 
said is  quite  lengthy,  covering  some  15  type- 
written pages.  The  contents  of  this  plead- 
ing are  set  out  in  considerable  detail  in  the 
opinion  of  the  Court  of  Civil  Appeals.  No 
useful  purpose  could  be  served  by  quoting 
at  length  from  said  pleading  here.  Suffice  it 
to  say  that  it  was  in  the  nature  of  an  action 
for  damages,  growing  out  of  an  alleged 
breach  of  a  contract  made  and  entered  Into 
by   defendant    in   error    contemporaneously 
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^th  the  sale  of  the  land  in  question,  under 
which  it  la  claimed  the  latter  guaranteed 
Bufflctent  lrrigati(»i  for  said  land  in  the  fu- 
ture. The  damages  were  alleged  at  $30,000. 
The  case  was  tried  before  a  Jury,  and  sub- 
mitted  upon  special  issues.  In  conformity 
with  the  answers  of  the  Jury  thereto,  the 
trial  court  awarded  Judgment  in  favor  of  de- 
fendant in  error  for  $2,873.07,  .which  sum  the 
judgment  states  is  the  difference  between  the 
amount  due  on  the  note,  including  attorney's 
fees,  and  the  amount  of  damages  sustained 
by  plaintifCs  in  error  because  of  the  breach 
of  their  contract  with  defendant  in  error. 

The  Lott  Town  &  Improvement  Company 
perfected  its  appeal  from  the  Judgment  of 
the  lower  court.  The  Court  of  Civil  Appeals 
held  that  the  pleading  setting  up  said  cross- 
action  was  subject  to  general  demurrer;  that 
it  was  an  action  for  damages  caused  by  de- 
ceit and  fraud  of  defendant  In  error;  that 
a  peremptory  instruction  should  have  been 
given,  as  requested  by  defendant  In  error.  In- 
structing the  Jury  to  return  a  verdict  In  the 
latter's  favor  for  the  amount  of  the  note 
sued  upon,  together  with  Interest  and  attor- 
ney's fees,  less  credits  shown  thereon,  and 
reversed,  reformed,  and  rendered  Judgment 
accordingly.  The  court's  opinion  will  be 
found  In  204  S.  W.  452.  It  is  complete,  and 
gives  reasons  at  length  for  its  Judgment 

[1,2]  After  a  very  careful  analysis  of  the 
pleading  setting  up  the  cross-action,  we  think 
the  Court  of  Civil  Appeals  erred  in  its  con- 
stmction  of  the  nature  thereof;  that  said 
pleading  was  not  an  action  based  upon  fraud, 
but  rather  one  grounded  on  a  breach  of  con- 
tract. We  are  further  of  the  opinion  that, 
as  such,  it  was  good  on  general  demurrer. 
It  is  not  necessary  to  refer  to  the  various 
holdings  of  the  Court  of  Civil  Appeals.  In 
the  main,  its  holdings  are  correct,  had  the 
cause  been  one  to  recover  damages  resulting 
from  fraud.  As  It  was  not  such  a  case,  the 
rules  of  law  announced  by  said  court  do  not 
contnd  in  the  proper  disposition  of  this  ap- 
peal. 

The  controlling  question  of  law  herein  la 
determined  by  the  undisputed  facts  in  evi- 
dence. Therefore  a  review  of  the  facts  is 
first  in  order.  There  Is  In  the  record  a  great 
deal  of  Irrelevant  and  immaterial  testimony, 
and  the  cross-action  pleaded  much  whl(^ 
might  have  entitled  plaintiffs  in  error  to  dam- 
ages against  defendant  In  error  had  the  evi- 
dence offered  sustained  said  allegations.  But 
this  is  not  the  case.  On  the  contrary,  it  is 
only  necessary  to  notice  a  few  of  the  out- 
standing and  undisputed  facts  in  the  record. 
For  instance,  the  .following: 

In  February,  1010,  Corilla  J.  Harper  came 
to  Texas  on  a  homeseekers'  excursion,  and 
landed  in  Hidalgo  county.  She  went  upon 
the  land  which  is  the  subject-matter  of  this 
litigation.  She  was  accompanied  there  by 
ageftts  of  the  Lott  Town  &  Improvement 
Company.    She  testified  she  was  a  land  ex- 


pert herself,  having  been  reared  by  a  father 
who  was  a  landman ;  that  she  did  not  know 
much  about  water  and  Irrigation;  that  she 
questioned  her  companions  on  this  inspec- 
tion trip  about  the  irrigation,  and  they  told 
her  it  was  a  new  proposition,  but  that  the 
water  would  be  adequate.  She  also  said 
she  had  been  warned  against  irrigation  com- 
panies, and  wanted  to  be  sure  about  their 
solvency.  She  seemed  to  realize  the  import- 
ance of  being  careful  in  contracting  about 
irrigation.  She  then  returned  to  her  home 
In  Illinois,  and  named  one  A.  A  Kelly,  an 
attorney  in  Hidalgo  county,  as  her  agent  to 
continue  negotiations  for  the  purchase  of  this 
land. 

On  Marcdi  19,  1910,  we  have  the  next  step. 
A  contract  in  writing  was  entered  into  on 
that  day  by  and  betwem  Lott  Town  &  Im- 
provement Company  on  the  one  hand  and 
Corilla  J.  and  Ruth  Harper  on  the  other. 
This  contract  was  clear,  definite,  and  com- 
plete, setting  out  all  the  terms  of  the  sale 
and  purchase  of  said  land.  Among  the  pro- 
visions of  said  contract,  we  find  the  follow- 
ing paragraph  controlling  irrigation,  to  wit: 

"This  contract  is  made  upon  condition  that 
the  La  Donna  Canal  Company,  dnly  organized 
and  incorporated  for  the  purpose  of  construct- 
ing and  operating  an  irrigation  system,  shall 
execute  and  deliver  its  usual  and  ordinary  wa- 
ter contract  simultaneously  with  execution  and 
delivery  of  said  warranty  deed  to  second  party 
therein,  who  hereby  agree  to  enter  into  and  ac- 
cept the  same." 

Said  contract  was  signed  for  Corilla  and 
Ruth  Harper  by  A.  A.  Kelly,  their  duly  au- 
thorized agent  and  attorney.  Corilla  Harper 
testified  that  she  would  have  signed  It  her- 
self, had  she  been  i>resent  when  It  was  exe- 
cuted, and  she  also  stated  that  her  agent 
was  duly  authorized  to  act  in  this  matter. 

In  pursuance  of  said  last-mentioned  con- 
tract, the  Lott  Town  &  Improvement  Com- 
pany on  April  8,  1910,  executed  and  delivered 
to  Corilla  J.  and  Ruth  Harper  a  general  war- 
ranty deed,  conveying  to  them  some  250 
acres  of  land  for  a  total  consideration  of 
$22,927.80,  one-third,  of  which  was  paid  in 
cash,  and  the  remaining  two-thirds  evidenced 
by  two  notes,  each  for  $7,642.60,  maturing  on 
or  before  June  1,  1911  and  1912,  respectively. 
Said  deed  and  notes  retain  a  vendor's  lien  to 
secure  their  payment,  and  were  In  the  usual 
form.  It  contained  no  obligation  on  the  part 
of  the  grantor  to  Irrigate  said  land,  and  was 
accepted  by  the  grantees,  who  signed  and  de- 
livered to  the  grantor  the  notes  above  de- 
scribed. 

Contemporaneously,  and  on  the  said  8th 
day  of  April,  1910,  as  provided  for  In  the  con- 
tract of  March,  1910,  the  Lott  Town  &  Im- 
provement Company  procured  for  plaintiffs 
in  error  a  water  contract  from  the  La  Donna 
Canal  Company,  another  corporation.  Said 
contract  was  executed  by  the  latter,  and  is 
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a  full  and  complete  Irrigation  contract,  clear 
and  definite  In  its  terms.  It  shows  beyond 
question  that  tbe  La  Donna  Canal  Company 
was  to  Irrigate  tbe  land  purchased  by  plain- 
tiffs In  error,  and  contains  no  provision  ob- 
ligating the  Lott  Town  &  Improvement  Com- 
pany to  guarantee  to  the  plaintiffs  in  error 
performance  of  said  contract. 

Corllla  J.  Harper  visited  the  land  often, 
and  moved  on  It  in  1912.  She  always  made 
her  complaints  about  the  water  to  the  La 
Donna  Canal  Company.  She  paid  the  first 
note  given  for  the  land,  and  the  Interest  and 
a  part  of  the  principal  of  the  second  note. 
It  seems  that  she  did  not  assert  any  claim 
for  damages  against  defendant  In  error,  for 
alleged  failure  of  the  lrrigati<m  plant,  until 
she  was  sued  for  the  balance  due  on  the  last 
note. 

[8]  Fortunately,  this  case  presents  a  rec- 
ord where  the  parties  made  their  contracts 
In  writing.  It  is  quite  clear  that  the  Lott 
Town  &  Improvement  Company  did  not 
breach  any  of  the  provisions  of  its  written 
contracts.  But,  it  is  urged  that  the  agents 
of  defendant  hi  error  in  February,  1910, 
made  certain  parol  promises  about  furnish- 
ing adequate  irrigation.  This  contenticm 
will  not  avail  plaintiffs  in  error,  for  under 
well-settled  rules  of  law,  no  fraud  .being  al- 
leged, the  written  Instruments  hereinbefore 
referred  to  constituted  the  final  contract  be- 
tween the  parties  with  reference  to  irriga- 
tion, into  which  all  previous  negotiations  and 
agreements  became  merged.  Said  alleged 
prior  parol  agreements  with  reference  to  irri- 
gation were  not  even  admissible  in  evidence. 
They  were  edtirelj^  inconsistent  with  the 
written  contract  on  the  same  subject,  and 
oould  not  affect  the  latter.  We  refer  to  the 
following  authorities  in  support  of  this  posi- 
tion: Belcher  v.  Mulhall,  57  Tex.  17;  Milll- 
ken  V.  Callahan  County,  69  Tex.  205,  6  S.  W. 
081 ;  Lynch  v.  Ortlieb  et  al.,  70  Tex.  727,  8  S. 
W.  515;  Earle  v.  Marx,  80  Tex.  39,  15  S.  W. 
595;  Jones  &  Carey  t.  Risley,  91  Tex.  1,  32  S. 
W.  1027;  Coverdill  v.  Seymour,  94  Tex.  1,  57 
S.  W.  37;  Luclcenbach  v.  Thomas  (Civ.  App.) 
166  S.  W.  99. 

Practically  all  of  the  author!  ties  Just 
above  cited  present  a  stronger  array  of  facts. 
Justifying  the  admission  of  parol  testimony 
to  vary  the  terms  of  a  written  contract,  than 
the  case  at  bar  A  brief  review  of  said  cases 
may  be  helpful. 

In  the  case  of  Belcher  r.  Mulhall  &  Scal- 
ing, 67  Tex.  17,  the  written  contract  was 
made  between  Belcher  and  J.  P.  Addlngton, 
agent  for  defendants  in  error  and  read  as 
follows: 

"Received  of  J.  P.  Addington  twenty-five 
hundred  dollars  on  my  entire  lot  of  beef  cattle, 
about  1,250  head  of  the  following  brands  [here 
the  brands  are  set  out],  at  the  rate  of  $2'J.75 
per  head,  to  be  paid  for  at  time  of  delivery,  the 
$2,500  to  stand  as  last  payment  on  said  cattle; 


said  cattle  to  be  delivered  at  Whitesboro  and 
Gainesville  as  called  for,  or  as  near  as  I  can 
conveniently  do  so,  provided  that  he  talce  them 
by  the  15tb  of  August  John  H.  Belcher." 

Mulhall  &  Scaling  claimed  that  the  written 
I  contract  did  not  contain  a  contemporaneous 
parol  agreement  under  which  $20  had  been 
fixed  as  the  price  per  head  of  the  cattle  in- 
volved, and  $2.75  per  head  had  been  added 
in  consideration  of  other  obligations  assumed 
by  Belcher.  In  passing  upon  the  case.  Asso- 
ciate Justice  Stayton  spoke  as  follows: 

"There  is  oo  averment  in  the  pleadings  that 
by  fraud  or  mistake  anything  was  omitted  or 
left  out  of  the  written  contract,  bat  it  is  claim- 
ed that  the  written  contract  does  not  contain 
that  part  of  the  contemporaneous  parol  agree- 
ment by  which  Belcher  agreed  to  ship  cattle 
to  Mulhall  &  ScaUng  to  be  sold  on  commission 
during  the  year  1880,  and  also  to  use  his  influ- 
ence among  other  shippers  to  induce  them  so 
to  do,  and  that  the  same  may  be  proved  by  pa- 
rol testimony. 

"The  rule  is  well  settled  that  a  contempora- 
neous parol  agreement  cannot  be  set  up  to  vary 
the  terms  of  a  written  contract.  Self  v.  King, 
28  Tex.  652;  Hunt  v.  White,  24  Tex.  668. 

"In  the  contract  under  consideration  there 
is  no  ambiguity  which  calls  for  parol  testimony 
to  enable  the  court  to  read  it  aright,  but  it  is 
clear  in  its  terms;  upon  its  face  it  sliows  what 
was  sold:  what  was  to  be  paid  per  head  for 
the  cattle;  how  and  when  they  were  to  be  paid 
for,  and  when  and  where  they  were  to  be  de- 
livered. If  in  the  trial  of  this  cause  under 
pleadings  so  alleging  the  contract  to  be,  Mulhall 
&  Scaling  had  proposed  to  prove  by  parol  tes- 
timony that  it  was  agreed  between  the  parties 
at  the  time  the  written  contract  was  made,*or 
before  that  time,  that  for  the  sum  which  the 
beeves  sold  by  Belcher  would  amount  to  at 
the  rate  of  $22.75,  the  appellant  agreed,  in  ad- 
dition to  tbe  beeves,  to  sell  and  deliver  to  the 
appellees,  upon  that  consideration,  a  given 
number  of  cows,  no  one  would  question  that 
such  evidence  would  be  inadmissible;  for  it 
would  vary  the  contract  by  adding  sometlung 
thereto  not  embraced  in  its  terms." 

In  the  case  of  MllUken  v.  Callahan  County, 
69  Tex.  206,  6  S.  W.  681,  Chief  Justice  Willie 
uses  the  following  language: 

"The  defendants  offered  in  evidence  tbe  or- 
der of  the  commissioners'  court  of  date  of  Sep- 
tember 19,  1883,  which  was  objected  to  by  the 
plaintiff  on  the  ground  that  it  was  negotiative, 
and  minutes  occurring  and  entered  previous  to 
writing  the  contract  for  the  building  of  tbe 
courthouse,  and  could  not  be  introduced  to  vary 
the  written  contract  afterwards  made  by  the 
parties.  This  objection  was  sustained  by  the 
court,  and  the  order  excluded,  and  upon  this 
error  is  assigned. 

"The  testimony  makes  it  dear  that  the  order 
was  entered  before  the  bond  and  contract  were  - 
executed.  The  order  provides  that  the  $81,000 
of  bonds  should  be  delivered  to  the  First  Na- 
tional Bank  of  Weatherford  to  the  credit  of 
Milllken  &  Co.,  upon  the  approval  of  the  bond 
now  in  suit;  the  contract,  made  part  of  this  lat- 
ter bond,  provides  that  the  county  bonds  ,j|baU 
be  delivered  to  Milliken  &  Co.  at  the  discretion 
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of  the  county  Commissioners.  These  provisions 
are  wholly  inconsistent  with  each  other.  The 
commissioners  could  not  have  discretion  as  to 
the  time  and  mode  of  the  delivery,  and  yet  be 
compelled  to  deliver  to  the  bank  so  soon  as  the 
bond  was  executed. 

"The  qnestion  is:  By  which  of  the  two  are 
the  rights  of  the  parties  to  be  determined? 
The  general  mle  is  that  where  the  written  con- 
tract is  clear  and  certain,  it  most  be  talcen  to 
express  the  will  of  the  parties,  and  it  is  not 
proper  to  look  elsewhere  for  their  intention. 
Jones  on  Com.  and  Trade  Con.,  |  174.  AU  pre- 
liminary negotiations,  whether  written  or  un- 
written, which  have  led  to  the  execution  of 
the  agreement,  are  deemed  to  have  been  ab- 
sorbed and  merged  in  it,  and  the  writing  most 
be  taken  as  expressing  the  final  views  of  the 
parties.'    2  Whart.  on  Con.  %  64S. 

'It  may  be  read  in  the  light  of  surrounding 
circumstances  to  explain  its  meaning  when  ob- 
scure or  uncertain,  but  not  to  contradict  the 
meaning  where  it  is  perfectly  plain.  Contem- 
poraneous writings  may  be  taken  into  consid- 
eration when  they  are  reciprocally  dependent, 
and  the  meaning  of  one  cannot  be  wrought  out 
without  the  introduction  of  the  other;  but  we 
know  of  no  rule  which  admits  them  for  the  pur- 
pose of  showing  that  the  parties  did  not  agree 
upon  a  stipulation  plainly  expressed  in  writing, 
which  purports  to  be  the  final  and  only  contract 
made  between  them,  unless  fraud  or  mistake  in 
inserting  the  stipulation  has  been  proved.  22 
Whart.  on  Con.  §  665." 

Justice  Acker,  In  the  case  of  Lynch  ▼. 
OrtUeb  et  al.,  70  Tex.  727,  8  S.  W.  516,  ruled 
parol  testimony  Inadmissible  In  the  follow- 
ing language: 

"Appellant  J.  D.  Lynch,  owned  a  two-story 
business  house  in  the  city  of  Dallas,  and  on 
the  30th  day  of  January,  1880,  entered  into  a 
written  lease  for  the  second  story  of  the 
building  to  appellees  for  A  term  of  two  years, 
beginning  February  20,  1880.  Appellees  paid 
rent  up  to  April  1,  1880,  and  went  into  posses- 
sion of  the  leased  premises  and  began  business 
as  wholesale  dealers  in  notions.  The  written 
contract  of  lease  contains  no  covenant,  or  rep- 
resentations, as  to  the  safety  or  condition  of 
the  building.  On  April  1,  1880,  a  portion  of 
the  wall  of  the  lower  story  of  the  building  fell, 
causing  damage  to  appellees'  goods.  This  ac- 
tion was  brought  against  the  landlord.  Lynch, 
to  recover  compensation  for  the  damage  thus 
sustained. 

"On  the  trial  appellees  were  permitted,  over 
objection  of  appellant,  to  testify  that  Hardie, 
agent  for  Lynch,  who  made  the  contract  of 
lease  with  them,  represented  to  them,  at  the 
time  the  lease  was  executed,  that  the  building 
was  safe  and  secure.  The  objection  was  upon 
the  ground  that  appellees  'sought  by  the  evi- 
dence to  vary  and  enlarge  the  written  contract 
of  lease  by  adding  a  parol  covenant  of  warranty 
as  to  the  condition  and  character  of  the  build- 
ing.' 

"The  contract  having  been  reduced  to  writ- 
ing and  executed  by  the  parties,  they  are  pre- 
sumed to  have  stated  in  the  writing  just  what 
each  party  undertook  to  do,  and  their  respec- 
tive rights  and  liabilities  must  be  determined 
from  the  language  of  the  instrument  itself.  If 
the  language  of  the  instrument  was  ambiguous 


or  uncertain,  parol  evidence  might  have  been 
oftered  for  the  purpose  of  explaining  what  the 
language  used  actually  meant  The  instrument 
contains  no  warranty  as  to  the  condition  or 
character  of  the  building,  and  the  effect  of  the 
evidence  was  to  fix  upon  appellant  the  liability 
arising  upon  such  a  warranty,  thus  changing  in 
a  very  material  manner  the  rights  and  liability 
of  the  parties.  The  only  covenant  contained 
in  the  lease  is  upon  the  part  of  appellees,  that 
they  would  keep  the  premises  in  repair." 

In  the  case  at  Earle  v.  Marx,  80  Tex.  S9, 
15  S.  W.  595,  Marx  maije  a  general  warranty 
deed  to  Earle,  in  usual  form,  conveying  to 
him  750  acres  of  land  and  retaining  a  ven- 
dor's lien  to  secure  the  payment  of  three 
notes.  The  notes  were  not  paid,  and  Marx 
entered  suit  for  his  debt  and  foreclosure. 
Among  other  defenses,  Earle  stated  that  be- 
fore accepting  the  deed  and  signing  the  notes 
it  developed  that  the  land  was  community 
proi)erty  of  Marx  and  his  deceased  wife,  and 
that  her  children  had  an  Interest  in  the  title ; 
that  it  was  then  verbally  agreed  that  Marx 
should  go  at  once  and  perfect  the  title,  and 
that  the  deal  was  not  to  be  considered  final 
until  and  unless  this  agreement  was  per- 
formed by  Marx,  and  that  the  latter  had 
failed  in  its  performance.  Chief  Justice 
Stayton,  in  passing  on  this  matter,  spoke  as 
follows: 

"The  verbal  agreement  set  up  in  defendant's 
answer  was  alleged  to  have  been  made  contem- 
poraneously with  the  execution  and  delivery  of 
the  deed  and  notes,  which  within  themselves 
evidence  a  completed  written  contract,  and  the 
averments  do  not  present  a  case  in  which  the 
original  contract  was  verbal  and  entire  and  a 
part  only  of  it  reduced  to  writing. 

"While  it  has  been  held  in  that  class  of  cases 
last  referred  to  that  parol  evidence  would  be 
heard  to  show  what  the  entire  contract  was,  we 
are  of  opinion  that  the  answer  did  not  make  a 
case  in  which  parol  evidence  ought  to  be  heard 
to  contradict  or  vary  the  written  contract,  and 
for  this  reason  if  for  no  other  the  court  below 
did  not  err  in  sustaining  plaintiff's  second  spe- 
cial exception." 

We  quote  as  follows  from  a  very  able  (pin- 
ion by  Judge  Denman  in  the  case  of  Jones  & 
Carey  v.  Risley,  91  Tex.  1,  32  S.  W.  1027: 

"The  verbal  agreement  determined  upon  a 
certain  stone,  to  be  cut  so,  that  the  'courses' 
would  be  of  the  same  thickness  as  those  in  the 
piers  of  the  Red  River  bridge,  while  the  writ- 
ten contract  thereafter  executed  left  the  stone 
and  thickness  of  'courses'  undetermined,  and 
authorised  the.  engineer  to  determine  same. 
Each  of  these  two  agreements  relates  to  and 
provides  for  the  same  subject  of  contract,  the 
fixing  of  some  means,  binding  upon  both  par- 
ties, of  determining  the  stone  to  be  used,  and 
the  thickness  of  the  courses,  and  they  are  es- 
sentially antagonistic.  -  Under  an  absolute  rule 
of  law,  the  wisdom  of  which  has  been  estab- 
lished by  the  sanction  of  ages,  the  parties  are 
condasivcly  presumed  to  have  abandoned  the 
verbal  agreement  at  the  time  they  executed 
the  written  one. 
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"In  the  case  of  Jones  ft  Carey  ▼.  Gilchrist, 
88  Tex.  88,  in  passing  upon  the  same  question 
now  before  as,  we  said:  'As  we  construe  the 
written  contract  entered  into  between  plaintiffs 
and  Jones  ft  Carey,  the  antecedent  oral  agree- 
ments, if  allowed,  would  clearly  vary  the  same 
by  substituting  the  oral  agreements,  to  the  ef- 
fect that  the  stone  from  Red  River  quarry,  cut 
to  a  thickness  of  18  inches,  could  be  used  in 
bnilding  the  piers,  including  foundations,  in  lieu 
of  the  provisions  in  the  written  contract  above 
referred  to,  as  conferring  upon  the  engineer  the 
power  of  determining  the  kind  and  quality  of 
stone  and  thickness  of  courses." 

Justice  Williams,  in  his  usual  forceful 
Btyle^  in  the  case  of  Coverdill  v.  Seymour, 
94  Tex.  1,  57  S.  W.  37,  announces  the  true 
rules  in  this  connection  as  follows: 

"It  is  clear  to  our  minds,  not  only  that  the 
contract  does  not  state  the  agreement  contend- 
ed for,  but  that  it  excludes  it.  By  express 
terms  it  conveys  the  stock  of  lumber,  situated 
as  described,  and  then  stipulates  that  the  sash, 
etc.,  shall  be  embraced  in  and  form  a  part  of 
such  stock.  It  states  what  the  vendees  are 
to  do  in  consideration  of  the  conveyance,  i.  e., 
to  make  the  cash  payment  and  give  the  note, 
and  that  all  of  such  property  is  to  become  the 
property  of  the  vendees  upon  payment  of  the 
note.  The  contention,  in  substance,  is  that 
the  sash,  etc.,  was  not  embraced  in  the  stock 
conveyed  by  the  writing,  and  was  not  to  pass 
upon  the  doing  of  the  specified  acts  by  the 
vendees,  but  that  they  were  sold  and  passed 
only  by  a  separate  contract  and  in  consideration 
of  other  things  to  be  done  by  the  vendees.  A 
more  direct  conflict  could  hardly  exist.  If  the 
purpose  of  the  mention  of  the  sash,  etc.,  in  the 
writing  was  simply  that  stated  in  the  petition, 
it  was  not  expressed,  but  a  different  one  was. 

"It  is  true  that  sometimes  parol  evidence  of 
a  consideration  different  from  or  additional  to 
that  stated  in  a  writing  may  be  received  with- 
out violating  the  rule  that  parol  evidence  will 
not  be  admitted  to  vary,  contradict,  or  add  to 
the  written  contracts  of  parties.  It  is  unneces- 
sary that  we  should  restate  the  limits  of  this 
doctrine,  so  often  explained.  It  certainly  has 
no  application  to  a  case  where  the  considera- 
tions for  the  acts  or  agreements  of  one  party 
are  the  undertakings  of  the  other,  and  both 
are  stated  in  the  writing,  which  is  the  case 
here.  If  it  is  admissible  for  the  vendor  to  show 
that  the  vendees  were  to  pay  more  for  the 
property  than  stated  in  the  contract,  it  would 
be  eqn^Iy  admissible  for  the  vendees  to  show 
that  the  vendor  wns  to  deliver  more  lumber  or 
other  property  for  the  price  stated.  This 
would  wholly  ignore  the  rule  on  the  subject. 

"It  is  sometimes  the  case  that  the  writing 
represents  only  a  part  of  the  contract,  the 
other  parts  being  expressed  orally;  ana  in  snch 
cases  those  parts  not  reduced  to  writing  which 
are  consistent  with  the  writing  may  be  shown. 
But  this  rule  has  no  application,  for  the  rea- 
son that  the  stipulations  of  the  parties  about 
the  matter  in  controversy  were  put  in  writing 
and  the  effort  is  to  show  an  inconsistent  agree- 
ment. Belcher  v.  Mulhall,  57  Texas,  17.  Nor, 
for  the  same  reason,  can  the  agreement  alleged 
by  plaintiff  be  regarded  as  an  independent  sale 
or  a  contract  collateral  to  that  expressed  in 
the  writing.    Thomas  v.  Hammond,  47  Texas, 


52.  None  of  the  antborities  dted  by  eooBsel 
for  defendant  in  error  sustain  their  contention, 
and  the  case  falls  witliin  none  of  the  exceptions 
to  the  rule  which  exdndes  parol  evidence  to 
vary  or  contradict  a  written  contract  The  rul- 
ing of  the  court  upon  the  special  exception,  the 
admission  of  parol  evidence  to  show  the  agree- 
ment alleged  by  plaintiff,  the  charge  Of  the 
court  upon  that  point  and  the  verdict  and  Judg- 
ment, are  all  erroneous." 

The  case  of  LnkenbacA  y.  Tliomas  (Civ. 
App.)  166  S.  W.  99,  is  most  interesting,  be- 
cause it  resembles  the  case  at  bar  in  many 
respects.  It  Involved  a  sale  of  irrigated 
land  by  a  typical  land  company  In  Soutbwest 
Texas.  A  contract  of  sale  was  entered  into. 
In  pursuance  of  which  a  deed  and  notes  in 
usual  form  were  later  executed  and  passed. 
Suit  was  then  filed  f<xe  debt  and  foreclosure. 
The  defendants  claimed  a  verbal  guaranty, 
made  on  several  occasions,  under  which  the 
land  company  agreed  that  the  flow  of  water 
from  the  well  In  question  would  be  adequate 
to  Irrigate  the  entire  tract  purchased,  for  a 
period  of  10  years  from  the  date  of  the  con- 
tract. The  undisputed  evidence  showed  tliat 
all  parties  admitted  the  latter  contention  to 
be  true ;  that,  when  the  deed  was  being  deliv- 
ered, the  absence  of  the  water  guaranty  was 
mentioned;  that  they  all  agreed  that  this 
guaranty  was  to  be  a  part  of  the  contract, 
but  finally  decided  It  would  be  binding  upon 
the  parties  even  though  not  included  In  the 
deed.  The  Court  of  Civil  Appeals  held  that 
such  a  verbal  guaranty  could  not  be  enforc- 
ed, and  that  evidence  of  it  should  have  been 
excluded  by  the  trial  court.  The  learned 
judge  who  wrote  the  opinion  of  the  court 
cites  authorities  In  support  of  his  rulings,  and 
the  opinion  bears  unmistakable  evidence  of 
careful  and  exhaustive  study  and  research. 
It  did  not  go  to  the  Supreme  Court  How- 
ever, it  has  been  cited  with  approval  by  oth- 
er Courts  of  Civil  Appeals  In  the  following 
three  'cases : 

The  case  of  Manley  v.  Noblitt  et  aL,  180  S. 
W.  1154,  was  one  In  which  the  payee  In  ven- 
dor's lien  notes  undertook  to  hold  two  part- 
ners liable  thereon,  even  though  the  papers 
as  written  showed  that  only  one  partner  was 
to  be  affected.  The  plaintiff  In  the  case  at- 
tempted to  set  up  certain  parol  agreements, 
made  at  the  time  the  deed  was  executed,  un- 
der which  it  was  understood  between  the  par- 
ties that  both  partners  were  to  be  held  liable 
on  the  notes.  Judge  Carl  ruled  against  such 
testimony,  stating: 

"An  antecedent  transactions,  verbal  negotia- 
tions, and  executory  contracts  became  merged 
in  the  final  written  contract  evidenced  by  the 
deed  and  notes." 

He  then  cites  the  case  of  Lnkenbach  v. 
Thomas  and  Devlin  on  Deeds,  page  1570.  In 
this  case  the  Supreme  Court  refused  a  writ 
of  error. 

Again,  the  case  of  Calloway  v.  Booe  &  Col- 
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Her  (CiT.  App.)  ,195  S.  W.  1174,  was  one  In 
wbidi  It  was  daimed  that  tbe  written  con- 
tract omitted  a  part  of  the  agreement  as  to 
the  number  of  cattle.  Rather  than  rewrite 
the  contract,  die  parties  agreed  that  they 
would  go  ahead,  with  a  parol  agreement  that 
the  contract  should  be  otherwise  than  as 
.written.  That  was  a  case  based  upon  fraud. 
In  passing  upon  objections  to  the  evidence 
of  such  parol  agreements,  Judge  Levy  held 
that  if  the  suit  had  been  on  the  contract  of 
sale,  then  such  objections  should  have  been 
sustained  by  the  court,  upon  the  ground  that 
it  varied  the  terms  of  the  written  contract. 
The  Supreme  Court  refused  a  writ  of  error 
In  this  case. 

The  case  of  Chalk  v.  Daggett  (Civ.  App.) 
204  S.  W.  1057,  was  one  in  which  suit  was 
filed  upon  two  promissory  notes.  The  de- 
fendant pleaded  that  at  the  time  he  executed 
said  notes,  it  was  agreed  that  an  accounting 
should  be  had  later,  and  credit  should  be 
given  on  the  notes  for  snch  sums  as  he  might 
show  himself  entitled  to  in  said  accounting. 
The  .plaintiff  excepted  to  tbe  allegations  set' 
ting  up  sncb  defenses,  on  the  ground  that 
they  ran  counter  to  the  rule  that  the  terms 
of  a  written  c(»itract  cannot  be  varied  by 
parol.   The  court  held  that-?- 

"The  legal  effect  of  the  note  was  an  absolute 
promise  to  pay  a  specific  sum  of  money  at  the 
date  stated.  Its  legal  effect  imported  an  in- 
debtedness, and  we  do  not  understand  that  the 
courts  will  entertain  and  enforce  a  contract  in 
parol,  as  such,  that  would  wholly  destroy  the 
legal  import  of  the  notes  sued  upon." 

The  court  held  that  the  trial  cdurt  did  not 
commit  any  error  in  sustaining  plaintUTB 
exceptions  to  those  paragraphs  of  defendant's 
pleading,  and  cited  the  case  of  Lukenbach 
T.  Thomas,  supra,  in  support  of  its  holding. 
The  Supreme  Court  granted  a  writ  of  error 
In  this  case,  making  the  following  notation: 

"We  think  the  decision  as  to  the  ruling  on  the 
exceptions  is  correct,  but  it  is  in  substantiaJ 
conflict  with  Allen  v.  Hardware  Co.,  118  B.  W. 
1157." 

From  above  review  of  the  authorities,  it 
would  seem  that  the  alleged  parol  negotia- 
tions about  Irrigation  between  Corllla  Harper 
and  agents  of  defendant  in  error  could  not 
be  admitted  in  evidence  to  vary  the  written 
contracts,  even  though  the  latter  had  been 
silent  upon  Irrigation  problems.  But  it  is 
not  necessary  to  pass  upon  or  go  as  far  as 
the  court  did  in  the  case  of  Lukenbach  v. 
Thomas,  supra,  because  the  written  contracts 
in  the  case  at  bar  do  cover  and  provide  for 
irrigation  in  clear,  unmistakable  terms.  Tbe 
written  contracts  are  subsequent  to  and  much 
more  definite  and  complete  than  the  former 
verbal  agreements.  The  latter,  at  all  events, 
were  very  indefinite.  It  is  not  even  claimed 
that  any  verbal  agreements  were  made  when 
any  of  the  written  contracts  were  executed. 
They  were  alleged  to  have  been  made  about 
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a  month  before  tbe  first  written  contract,  and 
were  merged  into  the  contract  of  sale  of 
March,  1910.  Under  that  contract,  plaintiffs 
in  error  unquestionably  agreed  to  rely  on  tbe 
La  Donna  Canal  Company  for  their  water. 
They  substituted  the  canal  company  for  any 
others  they  may  have  liad  in  mind  in  this 
connection.  That  is  tbe  dear  and  only  con- 
struction to  be  placed  upon  the  contract  of 
sala  The  parol  testinumy  Is  entirely  incon- 
sistent with  the  written  contracts,  and  there- 
fore not  admissible  or  binding  upon  defend- 
ant In  error  under  any  of  the  authorities. 
Plaintiffs  in  error  bad  opportunities  at  the 
time  of  executing  three  sei>arate  written  con- 
tracts to  Insert  some  provision  showing  they 
were  looking  to  defendant  in  error  to  guar- 
antee irrigation  of  their  land.  They  did  not 
do  so.  They  voluntarily  made  their  own 
contracts,  and  they  should  be  bound  accord- 
ingly. If  it  has  worked  a  hardship,  it  is  but 
a  result  of  their  own  negligence,  against 
which  they  caimot  be  heard  to  complain. 

[4]  But,  it  is  contended  that  the  defendant 
in  error  and  the  La  Donna  Canal  Company 
were  so  closely  allied  in  the  furnishing  of  Ir- 
rigation, and  were  so  Interlocked  in  their  di- 
rectorates and  stockholders,  that  the  liabil- 
ity of  one  should  be  that  of  the  other;  in 
other  words,  that  they  were  one  and  .the  same 
concern.  There  ia  no  evidence  to  show  any 
such  relation  between  the  parties  as  would, 
under  the  law,  sustain  this  contention.  The 
only  connection  between  the  defendant  in 
error  and  the  La  Donna  Canal  Company  grew 
out  of  a  written  contract  executed  In  July, 
1909,  between  defendant  in  error  and  tlie  La 
Donna  Land  Syndicate.  This  contract  is  In- 
writing,  and  very  clear  and  complete  in  its 
terms.  It  provided  that  the  Im  Donna  Land 
Syndicate  would  have  the  La  Donna  Canal 
Company,  over  which  it  exercised  control,  to 
furnish  to  purchasers  of  land  from  def«idant 
in  error  irrigation  contracts  in  the  usual  and 
customary  form ;  that  defendant  in  error, 
in  turn,  would  become  a  selling  agent  of  the 
capital  stock  of  tbe  La  Donna  Canal  Com- 
pany, selling  the  shares  at  $10  each.  The  de- 
fendant In  error  was  to  add  this  much  to  the 
price  per  acre  of  the  land  It  had  sold,  and 
was  to  collect  the  same  from  the  purchasers 
of  the  land.  This  amount  when  collected 
was  to  be  turned  over  to  the  La  Donna  Canal 
Company  at  certain  times.  As  a  further  con- 
sideration for  the  work  in  selling  the  stock 
of  the  canal  company,  the  defendant  In  error 
was  to  receive  a  commission  of  20  per  cent 
There  Is  no  evidence  showing  that  there  waf 
any  further  connection  between  the  defend- 
ant in  error  and  the  La  Donna  Canal  Com- 
pany than  that  authorized  by  the  written 
contract  above  referred  to.  We  will  say,  too, 
by  way  of  parenthesis,  that  under  the  ex- 
press terms  of  the  contract  between  defend- 
ant in  error  and  the  land  syndicate,  it  was 
provided  that  after  tbe  watering  contracts 
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had  been  delivered  by  the  canal  company  to 
purchasers  of  the  land,  said  purchasers  were 
to  look  solely  to  the  La  Donna  Canal  Com- 
pany for  the  performance  of  the  obligations 
under  said  contracts. 

[6]  We  cannot  agree  that  the  La  Donna 
Canal  Company  and  defendant  In  error  are 
jolnUy  liable,  each  for  the  acts  of  the  other, 
Just  because,  In  part,  the  same  men  happened 
to  own  stock  and  be  Interested  in  the  man- 
agement of  each.  Six  men  might  decide  to 
develop  two  different  industries.  They  might 
incorporate  one  company,  whose  main  busi- 
ness is  the  selling  of  land.  Another  might 
be  formed  for  the  principal  purpose  of  irri- 
gating those  lands  and  other  tracts.  They 
would  be  entirely  separate  and  distinct  con- 
cerns, and  neither,  in  any  sense,  liable  for  the 
obligations  of  the  other.  In  the  case  at  bar, 
the  evidence,  most  strongly  ccmstrued  for 
plaintiffs  in  error,  shows  only  that  a  part  of 
the  stock  of  the  defendant  in  error  and  the 
La  Donna  Canal  Company  was  under  Joint 
ownership.  The  fact  is  that  the  canal  com- 
pany adopted  the  very  natural  policy  of  scat- 
tering its  stock  among  the  owners  of  the 
land  to  be  served  by  its  plant.  Those  vrho 
testified  on  this  point  clearly  established  the 
fact  that  these  are  separate  and  Independent 
legal  entities. 

The  case  of  Corsicana  Transit  Co.  v.  Wal- 
ton (Civ.  App.)  189  S.  W.  307,  presented  a 
very  much  stronger  a*ray  of  facts  than  the 
case  at  bar.  In*  that  case  the  Court  of  Civil 
Appeals  held  that  no  such  relation  existed 
between  the  codefendants  as  would  make  one 
liable  for  the  acts  of  the  other.  The  Com- 
mission of  Appeals,  In  an  opinion  in  222  S. 
W.  97»,  affirmed  the  holding  of  the  Court  of 
Civil  Appeals.  The  Supreme  Court  approved 
said  action  of  the  Commission  of  Appeals. 
In  fact,  it  appears  from  this  decision  that  It 
was  so  written  because  it  did  express  the 
opinion  of  the  Supreme  Court  Itself. 

Under  the  authority  of  the  case  just  above 
referred  to,  and  under  general  principles  of 
law  which  we  think  have  always  obtained, 
there  Is  no  merit  in  the  contention  that  the 
La  Donna  Canal  Company  and  defendant  tn 
error  .were  so  closely  allied  as  to  render  one 
liable  for  the  acts  of  the  other,  and  especial- 
ly so  under  all  the  evidence  in  this  record. 

It  is  not  necessary  to  p&aa  upon  the  other 
questions  raised.  It  follows,  from  what  has 
been  said,  that  we  do  not  think  the  plaintiffs 
in  error  are  entitled  to  recover  anything  on 
their  cross-action  as  against  defendant  in 
error.  Whatever  action  they  may  have  Is 
against  the  La  Donna  Canal  Company.  It 
may  have  breached  its  contract,  although 
there  are  many  provisions  of  said  contract 
under  which  it  might  urge  defenses.  We  do 
not  pass  upon  these,  for  the  La  Donna  Canal 
Company  was  not  cited,  and  has  not  had  its 
day  in  court. 


We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recons- 
mended  in  the  report  of  the  Commission  of 
Ai^)eal8  is  adc^ted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


FORD  et  al.  V.  VAN  VALKENBURG  et  al. 

IMUNCIE  OIL  ENGINE  CO.  et  al.  v.  SAME. 

(No.   199-3265.) 

(CommiBsion  of  Appeals  of  Texas,  Section  B. 
March  9,  1921.) 

I.  Appeal  and  error  «=»I082(2)— Failure  to 
appeal  from  original  judgmaiit  held  to  pre- 
vent objection  to  appellate  court  judgment. 
The  holder  of  a  note  which  was  by  the  dis- 
trict court  made  subject  to  the  costs  and  ex- 
penses of  the  receivership  and  to  the  vendor's 
lien  notes  subordinate  to  such  certificates  and 
costs,  who  did  not  appeal  from  the  judgment, 
cannot,  after  it  was  reversed  in  part  by  the 
Court  of  Civil  Appeals  so  aa  to  give  the  ven- 
dor's lien  notes  priority  over  the  receiver's 
certificates,  assign  error  to  the  judgment  of 
the  Court  of  Civil  Appeals  for  failure  to  give 
his  note  also  priority  over  the  receiver's  cer- 
tificates, since  he  had  elected  to  accept  the 
judgment  of  the  trial  court,  and  the  judgment 
of  the  Court  of  Civil  Appeals  placed  him  in  no 
worse  position. 

2..  Receivers  ®=>92— Direction  to  operate  plant 
held  abuse  of  discretion. 

Where  a  town  wliicb  had  two  light  plants 
was  not  large  enough  to  justify  the  operation 
of  both,  and  the  plant  for  which  a  receiver  was 
appointed  could  not  operate  at  a  profit  with- 
out additional  equipment  and  extensions,  the 
order  of  the  court  authorizing  the  operation  of 
the  plant  by  the  receiver  was  improvident  and 
an  abuse  of  its  discretion. 

3.  Receivers  i@=>  1 2&— Receiver's  certificates 
Improvldently  Issued  are  subject  to  vendor's 
lien  notes. 

Receiver's  certificates  issued  for  the  cost 
of  operating  a  plant  which  was  unnecessary 
and  could  not  be  operated  at  a  profit,  and  which 
were  therefore  improvidently  issued,  are  not 
entitled  to  priority  over  an  existing  vendor's 
lien  on  the  real  estate. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Action  by  Charles  G.  Mugler  against  the 
Mugler  Manufacturing  Company,  in  which 
Mrs.  Gay  Ford  and  others  and  the  Muncie 
Oil  Engine  Company  and  others  intervened, 
and  which  was  consolidated  with  an  action 
by  R.  W.  Van  Valkenburg  to  foredoee  a  ven- 
dor's lien.  The  Judgments  of  the  district 
court  subordinating  the  vendor's  lien  to  re- 
ceiver's certificates  and  to  the  costs  of  the 
receivership,  and  also  subordinating  the  ven- 
dor's Uens  to  chattel  mortgages  claimed  by  the 
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If  nude  Oil  Engine  Company  and  others,  were 
affirmed  In  part  and  reversed  and  rendered  In 
part  by  the  Court  of  Civil  Appeals  (207  S. 
W.  405),  and  Mrs.  Gay  Ford  and  others  and 
the  Mnnde  Oil  Engine  Company  and  others 
s^liarately  bring  error.  Judgment  of  the 
Court  of  Civil  Appeals  aflBrmed. 

John  Charles  Harris,  of  Houston  (W.  S. 
Sproles,  of  Angleton,  and  Harris  &  Harris,  of 
Houston,  of  counsel),  for  plaintiff  in  error 
Ford. 

A.  R.  Rucks,  of  Angleton,  for  plaintiff  in 
error  Southwest  General  Electric  Co. 

Elliott  Cage,  of  Houston,  for  plaintiff  in 
error  Muncie  Oil  Co. 

Geo.  A.  Byers,  of  Houston,  for  plaintiff  in 
error  Hercantlle  Trust  Co. 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas,  and  Cole  &  Cole,  of  Houston,  for  de- 
fendants, in  error. 

SADLER,  P.  J.  The  statement  of  Oils 
case  is  so  fully  set  forth  in  the  opinion  by  the 
honorable  Court  of  Civil  Appeals  (207  S.  W. 
405)  that  It  la  not  deemed  necessary  to  here 
make  any  extended  statement  of  the  case. 

Suffice  It  to  say  that  Mrs.  Gay  Ford,  as 
owner  of  the  outstanding  receiver's  certifi- 
cates, Harry  Ford,  as  owner  of  one  of  the 
Van  Valkenburg  vendor's  Hen  notes,  A.  T. 
Page,  as  receiver,  C.  D.  Jessup,  as  the  attor- 
ney for  the  receiver,  and  W.  S.  Sproles,  as 
the  master  in  chancery,  in  a  Joint  petition 
applied  for  writ  of  error  to  the  Judgment  of 
the  Court  of  Civil  Appeals. 

All  these  applicants,  save  Harry  Ford,  as- 
signed error  to  the  Judgment  of  the  Court  of 
Civil  Appeals  In  giving  priority  to  the  ven- 
dor's lien  notes  sought  to  be  foreclosed  by 
Van  Valkenburg  over  the  cost,  exi)enses,  and 
receivership  certificates  In  the  receivership  of 
the  Mugler  Manufacturing  Company.  Harry 
FV>rd  assigned  error  to  the  Judgment  of  the 
appellate  court  Id  giving  priority  to  the  cost, 
expenses,  and  receivership  certificates  over 
one  of  the  vendor's  Hen  notes  which  he  held 
as  secondary  to  the  notes  retained  by  Van 
Valkenburg. 

The  Supreme  Court  in  granting  the  writ 
of  error  made  the  notation:  "We  think  the 
ninth  error  assigned  should  be  sustained." 
The  ninth  error  is  that  which  Harry  Ford 
assigned,  and  Is  not  assigned  by  his  copetl- 
tioners. 

The  Muncie  Oil  Engine  Company  also  sued 
oat  writ  of  error  to  the  Judgment  of  the  ap- 
pellate court  In  giving  priority  to  the  ven- 
dor's lien  notes  and  cost  and  expenses  of 
receivership  over  its  debt  and  lien. 

It  wiU  sufllce.  In  the  disposition  of  the 
case  as  to  the  Muncie  Oil  Engine  Company, 
to  state  that  since  the  submission  of  this 
cause  there  has  been  filed  in  this  court  ao 
agreement  showing  that  it  and  B.  W.  Van 
Valkenburg  have  settled  their  differences  and 
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agreed  to  a  dismissal  of  the  case  as  to  the 
writ  granted  It. 

[1]  In  disposing  of  the  error  assigned  by 
Harry  Ford,  it  is  sufficient  to  say  that  In 
the  trial  court  the  note  held  by  him  was 
made  subject  to  the  cost  and  expenses  of  the 
receivership  and  to  the  vendor's  lien  notes 
held  by  Van  Valkenburg.  He  did  not  appeal 
from  this  Judgment,  and  made  no  complaint 
with-  regard  to  the  position  assigned  blm  by 
the  trial  court  The  Cotirt  of  Civil  Appeals 
by  its  Judgment  has  not  changed  the  position 
of  his  debt;  its  change  being  only  as  to  the 
relative  position  of  the  Van  Valkenburg  debt 
and  the  costs  and  expenses  of  the  receiver- 
ship. The  Judgment  of  the  api)ellate  court 
does  not  put  him  In  any  worse  position  than 
he  occupied  In  the  Judgment  of  the  trial 
court,  to  which  he  made  no  complaint.  He, 
however,  assigns  error  to  the  Judgment  of  the 
Court  of  Civil  Appeals  In  falling  to  give  him 
a  position  of  priority  to  the  costs  «uid  ex- 
penses of  administration  In  the  receivership 
and  secondary  only  to  that  of  the  debt  as- 
serted by  Van  Valkenburg.  We  are  of  opin- 
ion that,  having  made  no  complaint  to  the 
Judgment  of  the  trial  court,  and  having  Reel- 
ed to  accept  that  Judgment,  he  Is  not  In  a 
position  to  complain  of  the  Judgment  of  the 
Court  of  Civil  Appeals. 

The  effect  of  the  findings  of  the  trial  court 
is  that  the  plant  should  not  liave  been  oper- 
ated; that  the  town  had  two  light  plants, 
and  was  not  large  enough  to  Justify  the 
operation  of  two,  and  that  one  was  a  hin- 
drance to  the  other;  that  without  additional 
equipment  and  extensions  the  light  plant 
could  not  operate  at  a  profit ;  and  that  the 
orders  of  the  court  In  authorizing  the  opera- 
tion of  the  plant  were  Improvident  and  an 
abuse  of  discretion.  Its  Judgment,  however, 
proceeded  upon  the  theory  that,  notwith- 
standing the  improvidence  of  operation  and 
the  abqse  of  discretion  by  the  court  granting 
the  receivership,  yet,  as  a  matter  of  law, 
It  did  not  affect  the  priority  to  be  given  to 
the  cost  and  expenses  incurred  In  the  opera- 
tion of  the  plant. 

The  Court  of  Civil  Appeals  approves  these 
findings  of  fact  and  sustains  the  assignments 
of  Van  Valkenburg  attacking  the  legality  of 
the  orders  of  the  court  authorizing  the  opera- 
tion of  the  plant  and  the  expenditures  Incur- 
red therein. 

[2,  3]  An  examination  of  the  record  con- 
firms us  In  the  conclusion  found  by  the  trial 
court  and  affirmed  by  the  Court  of  Civil  Ap- 
peals, that  the  operation  of  the  plant  was 
Improvident,  and  that  the  trial  court  abused 
Its  discretion  in  so  ordering.  In  our  opinion, 
there  is  no  error  In  the  Judgment  of  the  Court 
of  Civil  Appeals  in  the  order  of  priority 
given  to  the  debt  In  favor  of  R.  W.  Van  Valk- 
enburg. 

While  we  are  not  to  be  understood  as 
approving  all  that  Is  said  in  the  opinion  of 


Digitized  by 


Google 


196 


228  SOUTHWESTERN  EEPOETBB 


(Tex. 


the  Court  of  Civil  Appeals  with  reference  to 
the  Issues  Involved,  yet  it  la  our  opinion  that, 
having  correctly  disposed  of  the  rights  of 
priority  as  between  Van  Valkenburg  and  the 
holders  of  the  claims  arising  by  reason  of  the 
administration  of  the  property  of  the  Mugler 
Manufacturing  Company  In  the  receivership, 
and  the  elimination  of  the  questions  affect- 
ing the  Muncle  Oil  Engine  Company  and 
Harry  Ford,  the  judgment  of  the  Court  of 
Civil  Appeals  should  be  affirmed,  and  we  so 
recommend. 

PHIIiLIPS,  0.  J.  Application  No.  11056 
dismissed  as  per  agreement,  and  the  judg- 
ment recommended  In  the  report  of  the  Com- 
mission of  Appeals  is  adopted,  and  will  be 
entered  as  the  judgment  of  the  Supreme 
Court 


LONE  STAR  LIFE  INS.  CO.  V.  SHIELD. 
(NO.  174-3 1 9a.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Feb.  23,  1921.) 

1.  Corporations  «=>92  —  Stock  subscrlptfoa 
property  paid  with  note. 

■  Under  Const,  art.  12,  8  6,  providing  that 
no  corporation  liliall  Issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done,  or  property 
actually  received,  a  corporation  might  recov- 
er on  a  subseribfer'B  note  secured  by  first  lien 
on  land  double  in  value  the  amount  of  the  note. 

2.  Corporations  «=>92— No  showing  that  note 
was  given  for  unpaid  capital  stock. 

Evidence  held  not  to  show  that  a  note  was 
given  in  payment  for  unpaid  corporate  capital 
stock. 

3.  Corporations  <3=>80 (5)— Statements  by 
agent  selling  stock  held  mere  expressions  of 
opinion  not  fraudulent. 

Bepresentations  by  agent  selling  corporate 
stock  that  the  company  was  one  of  the  best  in 
Texas,  that  the  dividends  which  it  would  de- 
clare would  pay  off  the  note  by  the  time  it 
matured,  that  the  company  would  put  expert 
salesmen  in  the  territory  adjacent  to  defend- 
ant's bank  to  sell  insurance  and  allow  him  50 
per  cent,  of  the  first  year  premiums,  and  that 
the  company  could  keep  on  deposit  as  much  as 
$2,000  in  the  bank,  held  to  be  expressions  of 
opinion  or  promises  to  do  something  in  the 
future  whidi  would  not  be  a  good  defense  to 
the  note;   the  company  being  solvent. 

4.  Corporations  <S=980(  10) —Right  to  defend 
against  note  for  stock  on  ground  of  fraud 
held  waived. 

A  subscriber  who  gave  a  note  for  corporate 
stock  waived  any  defense  as  to  false  represen- 
tations and  promises,  where,  after  the  corpora- 
tion failed  to  comply  with  its  promises,  he  con- 
tinued to  pay  interest  on  the  note  and  acted 
as  director. 


Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  lEMstrict. 

Action  by  flie  Lone  Star  Life  Insurance 
Company  against  L.  L.  Shield.  From  a  judg- 
ment of  the  Court  of  Civil  Appeals  (202  S.  W. 
211)  which  reversed  a  judgment  for  plaintiff 
and  rendered  one  for  defendant,  plaintiff 
brings  error.  Judgment  of  the  Court  of  Civil 
Appeals  reversed,  and  that  of  telal  court 
affirmed. 

Coke  &  Coke,  of  Dallas,  for  plalnttfC  In 
error. 

Snodgrass,  Dibrell  &  Snodgraas,  of  Cole- 
man, for  defendant  in  error. 

TAJLOR,  J.  The  Lone  Star  Life  Insur- 
ance Company,  plaintiff  In  error,  sued  L.  L. 
Shield,  defendant  In  error,  upon  a  promissory 
note  for  |2,000.  There  was  pledged  with  the 
company  to  secure  the  payment  of  the  note 
a  certain  collateral  vendor's  lien  note,  but  no 
redress  of  any  character  w^s  asked,  against 
the  collateral.  The  court  peremptorily  in- 
structed a  verdict  In  favor  of  the  company 
for  the  amount  of  the  note,  Interest,  and  at- 
torney's fees.  The  Court  of  (31vll  Appeals 
reversed  the  judgment  of  the  trial  court  and 
rendered  judgment  In  favor  of  defendant  In 
error.    202  S.  W,  211. 

Defendant  In  error  pleaded  the  following 
defenses  against  the  note : 

First.  That  It  was  void  because  g^ven  by 
Shield  to  the  company  In  consideration  of 
the  issuance  and  delivery  to  him  of  10  shares 
of  its  capital  stock  subscribed  for  by  him. 

Second.  That  the  company  sold  all  of  Its 
assets  without  the  consent  of  defendant  In 
error,  and  abandoned  the  corporate  enter- 
prise. 

Third.  That  the  execution  of  the  note  was 
procured  by  reason  of  false  and  fraudulent 
representations  on  the  part  of  the  company 
and  its  agents. 

Fourth.  That  defendant  In  error  execut- 
ed the  note  on  certain  conditions  that  were 
not  compiled  with. 

Plaintiff  in  error  by  supplemental  petition 
pleaded  a  general  denial,  estoppel,  the  four 
years'  statute  of  limitation,  and  that  Shield 
had  by  his  conduct  waived  his  right  to  urge 
the  defense  of  fraudulent  misrepresentations. 

The  evidence  presents  no  material  conflicts, 
and  consists  principally  of  the  stock  sub- 
scription contract,  the  correspondence  of  the 
parties,  stock  certificates  and  stubs,  copies 
of  the  minutes  of  the  stockholders'  and  di- 
rectors' meethigs,  and  the  testimony  of  Henry 
Hamilton,  secretary  of  the  company,  and  de- 
fendant in  error. 

The  subscription  contract  was  entered  In- 
to February  3,  1910,  between  L.  H.  Morgan 
&  Co.  and  defendant  In  error.  The  latter,  in 
consideration  of  the  promise  of  Morgan  &  Co. 
to  endeavor  to  accomplish  the  organization 
of  the.  company  on  or  before  December  3, 
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1910,  and  to  defray  the  expenses  tbereof ,  sub- 
scribed to  100  one-tenth  shares  of  the  capital 
atocb  of  plaintlS  In  error  company,  agreeing 
to  pay  therefor  the  snm  ta  $2,000,  $1,500  to 
the  company,  and  the  sum  at  $600  to  Morgan 
&  Ca  The  payment  of  the  $600  was  to  be 
concurrent  with  the  making  of  the  contract, 
and  the  $1,500  was  to  be  paid  at  any  time  aftr 
er  February  16,  1910,  immediately  upon  re- 
ceipt of  notice  from  Morgan  &  €k>.  tlut  the 
capital  stock  of  the  insurance  company  had 
been  subscribed  and  a  designated  part  there- 
of had  been  paid  in.  The  $1,600  was  to  be 
paid  In  money  or  In  securities  satisfactory 
to  the  insurance  department  of  Texas.  The 
subscription  contract  further  provided  that 
no  r^resentatlons  or  agreements  other  than 
those  printed  therein  should  be  binding  upon 
Morgan  &  Co.  or  the  insurance  company. 
A  $500  note  was  executed  and  delivered  to 
Moi^an  &  Co.  by  Shield  pursuant  to  the 
terms  of  the  agreement,  and  was  transferred 
before  maturity  to  the  Commonwealth  Na- 
tional Bank  of  Dallas.  Upon  the  execution 
of  the  subscription  contract,  Coke  W.  Hark- 
rider,  one  of  the  parties  acting  for  Morgan 
&  Co.,  wrote  Shield  a  letter  of  conflnnation, 
in  which  he  stated  that  Shield's  bank  would 
be  made  depository  for  all  sales  of  insurance 
made  in  his  section. 

The  correspondence  in  evidence  reveals 
that  beginning  April  14,  1910,  negotlatioDs 
were  in  progress  for  some  time  between 
Shield  and  the  insurance  company  looking 
to  an  adjustment  of  a  controversy  that  had 
arisen  respecting  the  payment  of  tlie  balance 
of  $1,500  due  by  the  tarns  of  the  stock  sub- 
scription. The  company  on  June  14th  wrote 
Shields  expressing  its  willingness  to  accept 
vendor's  lien  notes,  the  title  of  the  land  being 
good,  in  lieu  of  cash  for  the  $1,600  balance, 
provided  the  notes  did  not  represent  more 
than  50  per  cent,  of  the  value  of  the  land  se- 
curing their  payment  In  the  same  letter 
Shield  was  advised  that,  while  he  had  been 
elected  a  director  of  the  company,  he  had  not 
qualified  to  serve  as  such  by  paying  his  sub- 
scription for  stock.  On  August  9th  the  com- 
pany forwarded  a  blank  note  to  Shield  offer- 
ing to  issue  the  stock  and  attach  to  it  his 
note.  Shield  replied  August  13th  refusing 
to  execute  the  note,  claiming  it  was  not  in 
accordance  with  the  terms  of  tlie  original 
contract.  On  September  24th  Shield  made  a 
compromise  offer  qf  settlement,  and  on  the 
28th  the  company  made  a  counter  proposi- 
tion, whidt  was  acc^ted.  On  October  8d 
the  compahy  forwarded  to  Shield  his  blank 
note  for  $2,000  dated  October  1,  1910,  due  in 
five  years,  interest  payable  at  6  per  cent,  per 
annum,  and  directed  him  to  execute  the  note 
and  return  it,  together  with  the  land  notes 
which  he  had  agreed  to  give  to  secure  its  pay- 
ment The  company  agreed  tliat  upon  re- 
ceipt of  the  notes,  appraisement  of  the  land, 
etc.,  it  would  issue  the  stock,  send  it  to  Shield, 
and  take  up  his  $500  note  to  Morgan  &  Co., 


INB.  00.  T.  SHISLD  197 

B.W.) 

which  he  had  transferred  to  the  Common- 
wealth National  Bank. 

On  October  &th  Shield  wrote  the  company 
inclosing  his  note  and  certain  notes  collateral 
thereto;  also  an  appraisal  of  the  land.  On 
October  7th  the  company  replied  acknowl- 
edging receipt  of  the  notes,  and  requested 
that  abstract  of  title  to  the  land  upon  which 
lien  was  reserved  be  forwarded  to  the  com- 
pany. In  closing  the  letter  the  company  ad- 
vised Shield  that— 

"Our  stock  is  now  folly  paid  up,  and  we  ex- 
pect to  be  writing  insurance  in  a  very  short 
time." 

After  the  notes  had  been  received  the  com- 
pany wrote  Shield  suggesting  closing  the 
deal  in  such  manner  as  to  give  him  time  in 
whidi  to  arrange  bis  collateral,  the  abstract 
not  having  been  received.  Shield  thereupon 
went  to  Dallas,  and  on  November  30th  exe- 
cuted and  delivered  to  the  company  the  note 
sued  on.  He  gave  also  a  collateral  note  for 
$2,480,  the  payment  of  which  was  secured  by 
a  vendor's  lien  on  land.  While  the  transac- 
tion which  was  consummated  by  the  giving 
of  the  note  sued  on  constituted  legally  a  new 
contract,  it  was  in  material  respects  identical 
with  that  proposed  in  the  company's  letter 
of  September  2Stb,  the  material  part  of 
which  is  as  follows: 

'The  company  will  however  be  willing  to  take 
your  personal  note  for  $2,000.00  to  run  for 
five  years  st  five  per  cent,  interest  per  annum, 
payable  annually,  same  to  be  secured  by  ven- 
dor lien  notes  in  accordance  with  the  require- 
ments of  the  Insurance  Department,  and  issue 
you  ten  fiill  shares  of  the  capital  stock  of  the 
company  and  pay  off  the  $500.00  note,  provided 
there  is  no  past  due  interest  or  protest  fees 
or  attorneys'  fees  due  on  same. 

"Again,  we  have  a  little  spare  money  at  this 
time  and  if  you  will  close  up  along  these  lines, 
we  will  deposit  $2,000.00  with  your  bank.  '  This 
deposit  to  be  subject  to  check  at  any  time  and 
not  to  draw  any  interest 

"Of  course,  when  we  get  to  doing  business 
in  your  country,  you  can  be  of  great  assist- 
ance to  us  with  your  influence  and  acquaint- 
ance and  we  are  not  overlooking  the  fact  that 
this  is  true.  You  ought  to  lie  willing  to  leave 
it  to  the  good  judgment  of  the  management 
of  the  company  to  see  that  your  bank  gets  the 
benefit  of  the  business  done  in  that  part  of  the 
state,  and  we  believe  that  you  will,  knowing 
the  men  as  you  do  who  are  chiefly  interested  in 
the  company. 

"The  writer  believes  you  will  never  regret 
taking  up  our  offer  to  assist  you  in  closing 
up  your  subscription  in  the  manner  outlined 
above  and  is  of  the  opinion  that  as  a  director 
and  stockholder  in  the  company,  our  relations 
could  and  would  be  made  mutually  pleasant 
and  profitable." 

The  company  upon  the  execution  and  de- 
livery of  the  $2,000  note  issued  to  Shield 
certificate  No.  117  for  10  shares  of  stock. 
The  Court  of  Civil  Appeals  states,  and  it  bo 
appears  from  the  evidence,  that  certificate 
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No.  113  for  10  Bbares  of  stock  was  canceled 
and  tbe  same  number  of  shares  of  stock  In 
lieu  thereof  issued  to  Shield  as  certificate  No. 
117;  that  the  original  stub  bo<A  of  certifl- 
cates  had  on  it: 

"The  number  of  the  original  certificate  113, 
namber  of  original  shares  10,  number  of  shares 
transferred  10.  Received  certificate  No.  117 
for  10 'shares  of  stock,  this,  the  30th  day  of 
November  1910.     [Signed]    L.  L.  Shield." 

The  stub  of  certificate  No.  117  also  had  on 
it:  "From  whom  transferred,  E.  H.  Reardon, 
trustee." 

The  action  of  the  Court  of  Civil  Appeals 
in  reversing  the  judgment  of  the  trial  court 
and  rendering  judgment  in  favor  of  Shield 
was  predicated  upon  the  view  (a)  that  the 
note  was  void,  because  executed  In  payment 
for  shares  of  the  company's  capital  stock, 
and  (b)  because  the  company  sold  its  entire 
assets  and  abandoned  the  corporate  enter- 
prise without  Shields'  consent.  In  other 
words,  the  Court  of  Civil  Appeals  was  of 
opinion  that  the  first  and  second  defenses 
urged  against  the  note  were  established. 

We  are  unable  to  concur  in  the  view  that 
the  note  was  void. 

[1]  Q^e  record  as  a  whole  discloses  no 
violation  of  the  constltutlcmal  provision  that 
no  corporation  shall  Issue  stock  or  bonds  ex- 
cept for,  among  other  things,  property  ac- 
tually received.  The  only  note  the  cchb- 
pany  contemplated  taldng  In  conslderatltw 
for  the  Issuance  of  shares  of  its  capital  stock 
was  a  note  secured  by  a  first  lien  on  land 
double  In  value  the  amount  of  the  note.  Such 
a  sale  of  the  capital  sto<^  would  have  been 
legal.  General  Bonding  &  Casualty  Insur- 
ance Co.  V.  Mosely,  222  S.  W.  961  (not  yet 
[officially]  reported).  It  Is  not  necessary, 
however,  In  the  view  we  take  of  the  case,  to 
determine  whether  the  note  and  land  securi- 
ty received  by  the  company  met  the  require- 
ment of  the  constitutional  provision. 

[2]  It  is  not  disputed  that  the  company 
had  no  unpaid  stock  at  the  time  of  the  execu- 
tion of  the  note.  Shield's  stock  subscription 
was  forfeited  for  nonpayment  on  his  part. 
As  stated  by  the  Court  df  Civil  Appeals: 

"The  evidence  shows  that  the  officers  of  the 
company  on  checking  up  on  September  28,  1910, 
found  that  all  the  stock  had  been  paid  for  ex- 
cept 433  shares,  and  In  order  to  get  a  permit  to 
do  business  they  paid  in  ¥64,856  for  said  stock 
to  the  company  and  it  issued  certificates  of 
stock  numbered  from  106  to  115  to  B.  M.  Rear- 
don, trustee." 

This  stock  was  purchased  by  a  syndicate 
composed  .of  0.  C.  Slaughter  and  eight  others, 
including  Reardon,  and  was  paid  for  by 
them.  The  Insurance  department  upon  a 
showing  being  made  that  the  stock  was  paid 
up  In  full  Issued  to  the  company  on  October 
29,  1910,  a  permit  to  transact  the  business 
of  life  Insurance.  There  Is  no  evidence  that 
the  company  sold  "its"  stock  to  Shield,  and 
It  is  uncontroverted  that  the  stock  when  sold 


and  Issued  to  him  belonged  to  Reardon,  trus- 
tee. The  evidence  shows  no  divestiture  of 
Reardon's  title  prior  to  the  sale  to  Shield, 
but  does  not  show  that  Shield  knew  who 
owned  it  He  was  advised  by  letter  before 
executing  the  note  sued  on  that  the  capital 
stock  of  the  company  had  been  paid  up  in 
full;  but  conceding  that  he  did  not  know 
this,  or  that  it  was  Reardon's  stock  that  he 
bought,  his  ignorance  of  these  facts'  does  not 
tend  to  establish  that  it  was  the  company's 
unpaid  capital  stock  that  he  purdiased.  In- 
asmuch as  it  was  not  such  stock  tbat  was  is- 
sued to  Shield,  the  C(Kistitutlonal  question  is 
not  in  the  case. 

The  second  defense.  In  view  of  the  disposi- 
tion of  the  first,  is  not  maintainable.  The 
abandonment  of  ttie  corporate  enterprise  after 
Shield  became  the  owner  of  the  Reardon 
sto<^  Is  not  a  ground  under  the  circumstanc- 
es stated  on  which  he  could  defeat  his  legal 
obligation  held  by  the  company. 

The  third  and  fourth  defenses  against  the 
note  are  baaed  on  alleged  fraudulent  repre- 
sentations on  the  part  of  the  company,  and 
a  failure  to  comply  with  certain  conditions 
upon  which  the  note  was  alleged  to  have  been 
executed.  These  defenses  are  embodied  in 
propositions  numbered  3  and  4,  respectively, 
under  the  first  assignment  of  error  of  app^- 
lant's  (Shield's)  brief  filed  In  the  Court  of 
Civil  Appeals.  The  alleged  misrepresenta- 
tions are  that  Dr.  Johnson,  president  of  the 
company,  represented  to  Shield:  (1)  That 
the  company  was  one  of  the  best  In  Texas; 
(2)  that  It  was  solvent;  (S)  that  the  dividends 
it  would  declare  would  pay  off  the  note  by 
the  time  it  matured;  (4)  that  the  company 
would  put  expert  salesmen  in  the  territory 
adjacent  to  Shield's  bank  to  sell  insurance 
and  allow  him  50  per  cent,  of  the  first  year 
premiums ;  and  that  (5)  the  company  would 
keep  on  deposit  as  much  as  $2,000  In  Shield's 
bank.  It  was  also  alleged  that  the  represen- 
tations were  made  with  no  intentions  of  com- 
plying therewith.  It  was  further  alleged 
that  the  note  was  executed  upon  the  condi- 
tion that  Shield  was  to  be  elected  a  director 
of  the  company  and  remain  a  director  as 
long  as  he  owned  any  of  its  capital  stock. 

We  doubt  if  the  alleged  representations, 
In  view  of  the  fact  that  no  rescission  was 
sought,  constitute  a  defense  to  the  note.  Big- 
ham  V.  Bigham,  57  Tex.  238;  O.  T.  &  M.  0. 
By.  Co.  V.  TltterlngtMi,  84  Tex.  218,  19  S.  W. 
472,  31  Am.  St  Rep.  39. 

[3]  No  offer  was  made  by  Shield  to  return 
the  stock  or  to  refund  the  ?500  paid  for  him 
by  the  company.  The  allegations  and  repre- 
sentations made  whidi  have  any  evidence  to 
support  them  are  remote  and  speculative  in 
their  nature,  or  relate  to  mere  expressions  of 
opinion,  or  constitute  promises  to  do  some- 
thing In  the  future.  There  Is  no  evidence 
that  any  of  the  promises  were  made  with  an 
Intention  not  to  comply  therewith.  An  as- 
sertion by  a  stock  salesman  made  to  one  with 
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whom  he  Is  dealing  at  arm's  length — ^in  this 
case  a  president  of  a  bank — that  an  unorgan- 
ised company  In  which  he  is  selling  stock  is 
<me  of  the  beat  in  the  state,  and  that  the 
stock  will  pay  itself  out  In  dividends,  is  not 
sufficient  to  create  an  obligation  on  the  com- 
pany's part  The  evidence  showed,  and  the 
Court  of  Civil  Appeals  found,  that  the  com- 
pany was  solvent.  That  the  company  would 
put  salesmen  in  the  field  to  sell  insurance  in 
the  vicinity  of  Shield's  bank  and  divide  with 
him  the  first  year  prendams  is  merely  a  fa- 
tare  promise  and  Is  not  a  representatirai  of 
fact.  There  is  no  evidence  that  Shield  was 
damaged  by  a  failure  of  the  company  to  de- 
posit subject  to  its  check  $2,000  in  the  bank 
of  which  he  was  president.  He  was  a  direct- 
or of  the  company  from  the  time  he  was 
qualified  to  act  in  that  capacity  until  March 
11,  1913.  He  was  not  re-elected  at  that 
time,  the  Commissioner  of  Insurance  and 
Banking  holding  that  he  was  not  qualified 
to  act  as  a  director  because  of  his  indebted- 
ness to  the  company. 

[4]  Regardless  of  whether  the  allegations 
of  fraud  and  noncompliance,  constitute  a  de- 
fense against  the  note,  Shield  by  waiver  and 
ratlficatioa  by  his  course  of  action  lost  what- 
ever right  be  had  to  urge  the  representations 
made  to  defeat  liability.  Fletcher's  Cyclo- 
pedia of  Corporations,  vol.  2,  i  716;  Thomp- 
son on  Corporations,  voL  1,  i  749.  His  sub- 
scription contract  was  valid.  He  was  a 
stockholder  from  November  30,  1910,  until 
the  trial  of  the  case,  six  years  later.  He  at- 
tended stockholders'  meetings.  He  exercised 
rights  that  only  a  stockholder  could  exercise. 
He  authorized  Hamilton,  the  secretary  of  the 
company,  to  represent  him  by  proxy  at  a 
meeting  held  as  late  as  March  28,  1914.  His 
tenure  of  office  as  director  is  stated  above. 
He  continued  to  pay  Interest  on  the  note  sued 
On  to  November  30,  1913,  a  period  of  three 
years.  If  the  company  had  failed  to  comply 
with  its  promises  in  any  particular,  he  be- 
came aware  of  it  and  continued,  after  he 
knew  it  bad  so  failed,  to  act  In  such  manner 
as  to  show  an  affirmance  of  his  purchase  of 
the  stock. 

The  trial  court  was  not  In  error  In  per- 
emptorily Instoictlng  a  verdict  for  plaintiff 
In  error. 

The  remaining  assignments  of  error  In  ap- 
pellant's brief  relate  to  the  admisalblUty  of 
evidence  and  the  refusal  of  the  court  to  sub- 
mit to  the  jury  the  special  issues  requested. 
Our  holdings  upon  the  que8ti<M)8  discussed 
render  these  assignments  immaterial. 

'We  recommend  that  the  Judgmmt  of  the 
Court  of  Civil  Appeals  be  reversed  and  that 
of  the  trial  court  affirmed. 


Ij99 


PHILI/IPS,  0.  J.  The  Judgment  recom- 
mended in  this  case  by  the  Commission  of  Ap- 
peals Is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 


Ex  parte  QILMORE.     (No.  5891.) 

(Court  of  Criminal  Appeals  of  Texas.  Dec. 
1,  1920.    Rehearing  Denied  Feb.  23,  1921.) 

1.  Courts  «=>97(5)  —  Constnictlon  of  amend- 
ment of  federal  Constitution  by  UnHed  States 
Supreme  Court  binding  on  state  courts. 

An  opinion  by  the  United  States  Supreme 
Court,  giving  specific  Interpretation  to  an 
amendment  to  the  federal  Constitution,  is  con- 
dasive  and  binding  on  a  state  court 

2.  intoxicating  liquors  9=»I3— State  law  pro- 
hibiting transportation  of  liquor  containing 
more  alcohol  than  prescribed  by  Congress  Is 
valid. 

Under  Const.  U.  S.  Amend.  18,  the  Acts 
36th  Leg.  (1919,  2d  CaUed  Sess.)  c.  78,  pro- 
hibiting the  transportation  of  intoxicating  liq- 
uor containing  more  than  1  per  cent  of  alco- 
hol, is  valid  though  a  federal  law  prohibits 
the  transportation,  etc.,  of  liquor  containing 
more  than  one-half  of  1  per  cent  of  alcohol. 

3.  intoxicating  liquora  9=>I3  —  State  oannot 
legalize  dealings  In  liquor  containing  percent- 
age of  aloohol  prohibited  by  Congrsss. - 

Under  Const  U.  S.  Amend.  18,  the  state 
cannot  render  lawful  the  manufacture,  sale,  or 
transportation  of  liquor  containing  a  greater 
percentage  of  alcohol  than  that  prohibited  by 
federal  law. 

4.  Intoxicating  liquors  «=9l3  —  "Appropriate 
legislation"  for  enforoing  prohlliition  amend- 
ment defined. 

The  term  "appropriate  legislation,"  as  used 
in  Const.  U.  S.  Amend.  18;  {  2,  authorizing 
Congress  and  the  several  states  to  enforce  such 
amendment  by  appropriate  legislation,  means 
legislation  contemplated  to  make  the  amend- 
ment fully  effective;  that  is,  legislation  adapted 
to  carry  out  the  objects  the  legislators  had 
in  view. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Appropriate  LfCgislation.] 

5.  Intoxloating  liquors  €=3l3— State  legislation 
need  not  be  identical  with,  or  merely  enforoe, 
laws  of  Congress. 

Constitution  U.  S.  Amend.  18,  {  2,  pro- 
viding that  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  such 
amendment  by  appropriate  legislation,  does  not 
require  that  the  state  legislation  shall  be  iden- 
tical with  tliat  of  Congress  or  be  confined  to 
an  enforcement  of  the  laws  of  CJongress. 

6.  Intoxicating  liquors  <S=>I3  —  Difference  In 
penal^  between  state  law  and  act  of  Congress 
does  not  Invalidate  state  law. 

A  difference  in  the  penalty  prescribed  by 
an  act  of  Congress  and  a  state  law  passed  for 
the  purpose  of  enforcing  Const.  U.  S.  Amend. 
18,  does  not  render  the  state  law  unconstitu- 
tional. 

7.  Intoxloating  liquors  «=» IS— Power  ef  state 
no  more  restrieted  than  that  of  Congress 
exoept  as  to  territory;  "conourrent." 

There  is  nothing  in  the  meaning  of  the  term 
"concurrent,"    as    contained  in    Const.   U.    8. 
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Amend.  18,  t  2,  making  the  right  of  the  states 
to  pass  appropriate  legislation  to  enforce  that 
amendment  any  more  restricted  than  the  power 
conferred  upon  Congress  to  effect  the  same 
result,  except  that  the  law  of  the  state  can 
affect  only  ^ose  within  the  state  boundaries. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Concurrent.] 

Davidson,  P.  J.,  dissenting. 

Original  application  by  J.  W.  Gllmore  for 
a  writ  of  habeas  oorpue.  Application  de- 
nied, and  petitioner  remanded  to  custody. 

Williams,  Dougherty  &  Muse,  of  Dallas, 
for  appellant. 

W.  L.  Dean,  of  Mineral  Wells,  and  Alvln 
M.  Owsley,  Asst  Atty.  Gen.,  for  the  State. 

MORBOW,  J.  The  relator  la  under  indict- 
ment charging,  among  other  things,  the  un- 
lawful transportation  of  intoxicating  liquors 
In  this  state,  in  vlolaticm  of  the  act  of  the 
Thirty-Sixth  Legislature,  c  78  (Second  Called 
Session),  known  as  the  "Dean  Law." 

He  seeks  release  upon  the  assertion  that 
In  passing  the  act  the  state  exceeded  its  pow- 
er. He  contends  that  the  Eighteenth  Amend- 
ment to  the  Constitution  of  the  United  States 
must  be  construed  in  connection  with  the 
clause  of  the  Constitution  making  it  and  the 
laws  of  Congress  passed  thereunder  para- 
mount, and  that,  so  construed,  the  act  of  the 
Legislature  in  prescribing  a  definition  of  in- 
toxicating liquor,  and  a  penalty  different 
from  those  prescribed  by  Congress,  Is  inoper- 
lattve.  We  quote  the  first  and  second  sec- 
tions of  the  amendment: 

"Section  1.  After  one  year  from  the  ratifi- 
cation of  this  article  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exporta- 
tion thereof  from  the  United  States  and  all  ter- 
ritory subject  to  the  jurisdiction  thereof  for 
beverage  t)urpose8  is  hereby  prohibited." 

"Sec.  2.  The  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this  ar- 
tide  by  appropriate  legislation." 

Before  its  adoption  the  states  possessed 
the  exclusive  power  to  prohibit  traffic  in  In- 
toxicating liquors  and  to  punish  those  who 
disobeyed.  It  was  within  the  police  power 
of  the  state.  Beyond  doubt,  the  amendment 
establishes  prohibition  throughout  the  couu- 
try.  It  is  appellant's  view  that  the  power 
to  enforce  obedience  to  this  amendment  rests 
in  Congress,  and  that  when  this  power  is  ex- 
erted the  state  is  excluded  from  the  field  of 
legislation  covered  by  the  act  of  Congress. 
In  one  of  the  articles  of  the  United  States 
Constitution  it  is  said: 

"The  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people."  U.  8.  Const. 
Amend.  10. 

Prior  to  the  adoption  of  the  Eighteenth 
Amendment,  from  the  discussion  by  the  Su- 


preme Court  of  the  United  States  of  the  pow- 
ers ot  government,  th^  have  been  divided 
Into  those  which  belong  exclusively  to  the 
states,  those  which  belong  exclusively  to  the 
national  government,  those  which  may  be  ex- 
ercised concurrently  and  Independently  by 
both,  and  those  which  may  be  exercised  by 
the  states,  but  only  until  Ctmgress  shall  see 
iflt  to  act  up<Hi  the  subject.  Ex  parte  McNlel, 
13  Wall.  236,  20  L.  Ed.  824;  Port  Richmond  v. 
Board  of  Freeholders,  234  U.  S.  330,  34  Sup. 
Ct  821,  58  L.  Ed.  1330;  Simpson  v.  Shephard, 
230  U.  S.  400,  33  Sup.  Ct  729,  57  L.  Ed.  1511, 
48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A, 
18 ;  and  numerous  cases  cited  In  Rose's  Notes 
on  U.  S.  Reports  (Revised  Edition)  vol.  7,  p. 
689. 

The  .  relator  maintains  that  by  the  first 
section  of  the  Eighteenth  Amendment  the 
subject  covered  is  made  national  in  <diarac- 
ter,  and  admits  and  requires  uniformity  of 
regulation,  affecting  alike  all  the  states ;  and 
that,  In  consequence  of  this  character,  the 
rules  of  construction  applied  to  the  clause 
of  the  Constitution  of  the  United  States  «»- 
ferrlng  upon  Congress  the  power  to  regulate 
commerce  between  the  several  states  gov- 
ern; and  that  under  this  construction  this 
field  of  legislation  Is  not  open  to  the  states, 
It  having  been  covered  by  the  act  of  Congress 
known  as  the  Volstead  Act  See  chapter  85, 
Acts  Sixty-Sixth  Congress,  First  Session  (41 
Stat  305).  In  support  of  this  view,  many 
decisions  of  the  Supreme  Court  of  the  United 
States  are  referred  to,  in  which  state  laws 
have  been  held  Inoperative  upon  the  ground 
that  under  the  Constitution  the  nature  of  the 
power  conferred  upon  the  Congress  was  such 
that  when  exercised  It  was  exclusive,  and 
Ipso  facto  superseded  the  existing  state  leg- 
islation on  the  subject.  See  Southern  By.  v. 
Ry.  Commission  of  Indiana,  236  U.  S.  446,  35 
Sup.  Ct  304.  59  L.  Ed.  661;  Chicago  v.  Hard- 
wlck  E.  Co.,  226  U.  S.  426,  33  Sup.  Ct  174, 
57  L.  Ed.  284,  46  L.  R.  A.  (N.  S.)  203 ;  Erie 
Ry.  Co.  V.  N.  Y.,  233  U.  S.  683,  34  Sup.  Ct 
756,  58  L.  Ed.  1149,  52  L.  R.  A.  (N.  S.)  266, 
Ann.  Cas.  1915D,  138. 

The  force  of  these  decisions,  and  others  in 
the  same  line,  upon  the  subject  In  hand,  is 
dependent  upon  the  analogy  of  the  power 
conferred  upon  Congress  by  the  Eighteenth 
Amendment  and  that  relating  to  Its  author- 
ity over  Interstate  commerce.  If  the  prem- 
ises were  conceded,  the  Invalidity  of  the 
state  law  would  not  necessarily  follow. 
Many  Instances  are  found  in  which  state 
statutes  which  affected  the  subject  of  Intet- 
state  commerce  have  been  upheld,  notwith- 
standing Congress  had  passed  laws  upon  the 
same  subject.  Gilman  v.  Philadelphia,  3 
Wait  713,  18  li.  Ed.  96 ;  Mobile  v.  Kimball, 
102  U.  S.  691,  26  L.  Ed.  238;  Cardwell  v. 
River  Bridge  Co.,  113  U.  S.  205,  5  Sup.  Ct 
423,  28  L.  Ed.  959;  Gloucester  Co.  v.  Penn., 
114  U.  S.  196,  5  Sup.  Ct  826,  29  L.  Ed.  158; 
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Chicago  V.  Arfeansas,  219  IT.  S.  451,  31  Sup. 
Ct  275,  55  L.  Ed.  290.  And  the  police  power 
of  the  state  has  been  permitted  to  operate 
where  It  Incidentally  affected  interstate  com- 
merce. Sherlocl:  v.  Allins,  93  U.  S.  99,  23  L. 
Ed.  819 :  N.  Y.,  N.  H.  &  H.  B.  R.  v.  People. 
165  U.  S.  628,  17  Sup.  Ct  418.  41  L.  Ed^  853. 
In  those  cases  the  rule  is  observed  that  the 
state  laws  must  not  burden  or  trammel  the 
Interstate  commerce,  or  trench  upon  the  ex- 
clusive power  of  Congress  to  regulate  It,  and 
they  must  yield  to  the  federal  power  In  case 
of  conflict  which  is  so  direct  and  positive  that 
the  two  acts  cannot  be  reconciled  or  consist- 
ently stand  together.  Ruling  Case  Law,  vol. 
5,  p.  702,  {  15;  Silz  v.  Hesterberg,  211  U.  S. 
31.  29  Sup.  Ct.  10,  53  L.  Ed.  75 ;  Missouri,  K. 
&  T.  B.  Co.  v;  Haber,  169  U.  S.  613,  18  Sup. 
Ct.  488.  42  L.  Ed.  878;  Atlantic  Coast  Lines 
▼.  Wharton,  207  U.  S.  328,  28  Sup.  Ct.  121,  52 
L.  EM.  230;  Savage  v.  Jones,  225  U.  S.  501,  32 
Sup.  Ct.  715,  56  L.  Ed.  1182. 

Though  there  be  no  conflict,  the  federal 
law  in  a  given  case  may  e:cclude  the  state 
law.  It  is  the  intent  of  Congress  which  pre- 
Talls,  and  this  the  courts  must  determine. 
But  we  have  been  able  to  discern  no  fixed 
rule  by  which  in  all  cases  this  may  be  de- 
cide ;  and  in  a  case  In  which  the  state's  ex- 
clusion from  a  field  of  legislation  is  deter- 
mined by  the  repugnancy  of  its  laws  to  those 
of  the  federal  government  there  is  likewise 
an  absence  of  a  definite  rule.  In  an  early 
case  It  was  said: 

"'It  is  no  objection  to  distinct  substantive 
powers  that  tbey  may  be  exercised  upon  the 
same  subject.'  It  is  not  possible  to  fix  definite- 
ly their  respective  boundaries."  Gilman  ▼,- 
PhOa.,  supra. 

See  Manigault  v.  Springs,  199  U.  S.  478, 
26  Sup.  Ct.  127,  50  L.  Ed.  274;  Chicago  v. 
Illinois,  200  V.  S.  592,  26  Sup.  Ct.  341,  50'L. 
Ed.  596,  4  Ann.  Cas.  1175. 

The  soundness  of  relator's  claim  that  the 
power  of  Congress  under  the  commerce 
clause  of  the  Constitution  and  that  under  the 
prohibition  amendment  are  analogous,  -  and 
the  power  of  the  states  subject  to  the  same 
limitations,  is,  in  view  of  the  second  section 
of  the  Eighteenth  Amendment,  open  to  seri- 
ous question.  The  only  expressions  of  the 
United  States  Supreme  Court  concerning  the 
Amendment,  of  which  we  are  aware,  are 
those  found  in  Rhode  Island  v.  Palmer,  253 
r.  S.  350,  40  Sup.  Ct  486.  588,  64  L.  Ed.  946. 
In  that  case  it  was  shown  that  the  state  of 
Rhode  Island  bad  oiacted  a  law  defining  in- 
toxicating liquors  as  those  containing  2  per 
cent,  or  more  of  alcohol.  In  the  Volstead 
Act  the  percentage  allowed  was  not  exceed- 
ing one-half  of  1  per  cent  An  Injunction 
was  sought  against  the  o£Scers  of  the  United 
States,  restrainng  them  from  enforcing  the 
Volstead  Act,  on  the  ground,  as  we  under- 
stand it,  that  the  definition  fixed  in  the  state 


'  for  the  traffic  in  intoxicating,  liquor  which 
did  not  fan  within  that  definition.  This 
construction  was  not  sanctioned  by  the  Su- 
preme Court.  In  denying  the  injunction  the 
court  stated  certain  conclusions,  which  are 
relied  on  by  both  the  relator  and  the  state 
as  supporting  their  conflicting  interpreta- 
tions of  the  prohibition  amendment  to  the 
Constitution.  The  following  quotations  are 
taken  from  the  opinion: 

"(6)  The  first  section  of  the  amendment— the 
one  embodying  the  prohibition — is  operative 
throughout  the  entire  territorial  limits  of  the 
Uuited  States,  binds  all  legislative  bodies, 
courts,  public  oflElcers,  and  individuals  within 
tho^e  limits,  and  of  its  own  force  invalidates 
every  legislative  act,  whether  by  Congress,  by 
a  state  Legislature,  or  by  a  territorial  Assem- 
bly, which  authorizes  or  sanctions  what  the 
section  'prohibits. 

"(7)  The  second  section  of  the  amendment— 
the  one  declaring  The  Congress  and  the  sev- 
eral states  shall  have  concurrent  power  to 
enforce  this  article  by  appropriate  legislation' 
—does  not  enable  Congress  or  the  several 
states  to  defeat  or  thwart  the  prohibition,  bat 
only  to  enforce  it  by  appropriate  means. 

"(8)  The  words  'concurrent  power,'  in  that 
section,  do  not  mean  joint  power,  or  require 
that  legislation  thereunder  by  Congress,  to  be 
affective,  shall  be  approved  or  sanctioned  by 
the  several  states  or  any  of  them;  nor  do  they 
mean  that  the  power  to  enforce  is  divided  be- 
tween Congress  and  the  several  states  along 
the  lines  which  separate  or  distinguish  foreign 
and  interstate  commerce  from  intrastate  af- 
fairs. 

"(9)  The  power  confided  to  Congress  by  that 
section,  while  not  exdusive,  is  territorially  co- 
extensive with  the  proiiibition  of  the  first  sec- 
tion, embraces  manufacture  and  other  intra- 
state transactions  as  well  as  importation,  ex- 
portation, and  interstate  traffic,  and  is  in  no 
wise  dependent  on,  or  affected  by,  action  or  in- 
action on  the  part  of  the  several  states  or  any 
of  them.    •    •    • 

"(11)  While  recognizing  that  there  are  lim- 
its beyond  which  Congress  cannot  go  in  treat- 
ing beverages  as  within  its  power  of  enforce- 
ment, we  think  those  limits  are  not  transcend- 
^  by  the  provision  of  the  Volstead  Act  (title 
II,  i  1),  wherein  liquors  containing  as  much 
as  one  half  of  one  per  cent  of  alcohol  by 
volume  and  fit  for  use  for  beverage  purposes 
are  treated  as  within  that  power.  Jacob  Ru- 
pert V.  Caffey,  251  U.  S.  264  [ante,  138],  40 
Sup.  Ct  Rep.  141." 

One  of  the  judges  wrote  a  concurring  opin- 
ion which  contained  statements  relied  on  by 
the  relator.    Among  these  is  the  statement: 

'The  first  section  imposes  a  general  prohibi- 
tion which  it  was  the  purpose  to  make  uni- 
versal and  uniformly  operative  and  efficacious. 
•  •  •  Upon  Congress  [was  cast]  the  duty, 
not  only  of  defining  the  prohibited  beverages, 
but  also  of  enacting  such  regulations  and  sanc- 
tions as  was  essential  to  make  them  operative 
when  defined;  •  •  •  in  •  *  • 
dealing  with  the  new  prohibition  created  by  the 
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and  breadth  of  the  United  States,  withoat  ref- 
erence to  state  lines  or  the  distinctions  be- 
tween state  and  federal  power,  and  contemplat- 
ing the  ezerdse  by  Congress  of  the  duty  cast 
upon  it  to  make  the  prohilMtion  efficacious,  it 
was  sought  by  the  second  section  to  unite  na- 
tional and  state  administrative  agencies  in  giv- 
ing effect  to  the  amendment  and  the  legisla- 
tion of  Congress  enacted  ta  make  it  complete- 
ly operative.  •  •  •  Observe,  also,  the  words 
of  the  grant  which  confine  the  concurrent  pow- 
er given  to  legislation  appropriate  to  the  pur- 
pose of  enforcement.  •  •  •  Limiting  the 
concurrent  power  to  enforce  given  by  the  sec- 
ond section  to  the  purposes  which  I  have  at- 
tributed to  it— that  is,  to  the  subjects  appro- 
priate to  execute  the  amendment  as  defined 
and  sanctioned  by  Congress— I  assume  that  it 
will  not  be  denied  that  the  effect  of  the  grant 
of  authority  was  to  confer  upon  both  Congress 
and  the  state  power  to  do  things  wh{«h  other- 
wise there  would  be  no  right  to  do." 

We  understand  that  the  court  decided  that 
the  Elghteeixth  Amendment  was  legally 
adopted;  that  by  It  the  traffic  in  Intoxicat- 
ing Uqnors  for  beverage  purposes  was  for- 
bidden; that  no  law  of  Congress  nor  any 
state  could  make  sucb  traffic  lawful;  that 
Congress  was  given  power  to  enforce  the 
prohibition  by  appropriate  legislation  with- 
out reference  to  whether  the  states  did  or 
did  not  legislate  upon  this  subject ;  and  that 
this  power  was  not  exclusive  in  Congress. 

It  is  argued  that  Chief  Justice  White,  In 
the  concurring  opinion  from  which  we  have 
quoted,  interpreted  the  amendment  as  limit- 
ing the  power  of  the  states  to  the  enforce- 
ment of  the  laws  of  Congress.  If  it  be  con- 
ceded that  this  is  a  correct  conception -of  the 
meaning  of  the  Chief  Justice,  it  goes  further 
than  the  opinion  of  the  majority  of  the 
court;  and  it  may  l>e  reasonably  Inferred 
that  the  views  of  the  majority  did  not  coin- 
cide with  those  of  the  writer  of  the  concur- 
ring opinion.  Considering  the  matter  that 
was  before  the  Supreme  Court  for  decision, 
in  connection  with  the  several  opinions  filed, 
we  are  not  prepared  to  accept  the  view  that 
It  was  decided  that  the  second  section  of  the 
amendment  conferred  upon  the  state  no  pow- 
er, and  left  in  it  no  reserve  power  that  it 
would  not  have  possessed  had  the  second 
section  been  omitted.  The  declaration,  "the 
second  section  of  the  amendment  does  not  en- 
able Congress  or  the  several  states  to  defeat 
or  thwart  the  prohibition,  but  only  to  enforce 
it  by  appropriate  means,"  and  the  declara- 
tion that  the  power  confided  to  Congress  is 
not  exclusive,  appear  not  to  admit  of  a  con- 
struction denying  force  to  the  second  section. 
The  same  may  be  said  of  some  of  the  lan- 
gtiage  of  the  presiding  Justice,  notably  that 
In  which  it  is  declared  that  the  effect  of  the 
grant  of  authority  was  to  confer  upon  both 
Congress  and  the  states  power  to  do  things 
which  otherwise  there  would  have  been  no 
right  to  do.  We  are  constrained  to  regard 
the  opinion  aa  Intended  to  be  decisive  alone 


of  the  questions  before  the  conrt  at  the  time. 
We  are  confirmed  In  this  opinion  by  the  ex- 
pressions of  Justice  McReynolds,  who,  in 
concurring  In  the  disposition  of  the  case, 
said: 

"It  Is  impossible  now  to  say  with  fair  cer- 
tainty what  construction  should  be  given  to 
the  Eighteenth  Amendment.  Because  of  the 
bewilderment  which  it  creates,  a  multitude  of 
questions  wiU  inevitably  arise  and  demand  solu- 
tion here.  In  the  circumstances  I  prefer  to 
remain  free  to  consider  these  questions  when 
they  arrive." 

[1]  An  opinion  by  the  Supreme  Court  of 
the  United  States,  giving  specific  Interpreta- 
tion to  the  amendment  to  the  federal  Consti- 
tution, would  be  conclusive  and  binding  upon 
this  court  In  the  absence  of  sucb  dedara- 
tton,  however,  and  without  precedents  which 
we  regard  as  clearly  pointing  to  the  inter- 
pretation that  would  be  ultimately  given  to 
the  amendment  by  that  court,  we  would  not 
feel  Justified 'in  rejecting  the  second  section 
of  the  amendment  as  meaningless,  and  upon 
that  theory  declare  a  law  of  this  state  passed 
thereunder  invalid. 

[2,3]  We  imderstand  that  It  was  not  de- 
cided that  the  passage  of  a  law  by  Congress 
would  exclude  the  power  of  the  state  to  pass 
an  enforcement  act,  or  one  adopting  means 
of  making  the  law  effective  different  from 
those  adopted  by  Congress.  Nor  was  It,  we 
think,  decided  that  the  state  might  not  en- 
force a  law  appropriate  to  make  the  prohibi- 
tion effective.  In  which  law  the  percentage  of 
alcohol  contained  in  the  beverage  prohibited 
was  greater  than  that  prescribed  by  Con- 
gress. Under  the  existing  laws,  should  an 
effort  be  made  to  enjoin  the  officers  of  the 
United  States  government  from  prosecuting 
in  the  state  of  Texas  an  Individual  who  dealt 
in  an  intoxicating  liquor  fit  for  beverage 
which  contained  more  than  one-half  of  1  per 
cent.,  the  case  of  Rhode  Island  v.  Palmer 
would  be  a  conclusive  authority  against  the 
Issuance  of  the  injunction.  The  impotence 
of  the  state,  In  view  of  the  federal  law,  to 
render  lawful  the  manufacture,  sale,  or  trans- 
portation of  a  beverage  containing  more  than 
one-half  of  1  per  cent,  of  alcohol  does  not  im- 
ply that  the  state,  in  the  exercise  of  its  Judg- 
ment, could  not  elect  to  punish  persons  who 
dealt  In  Intoxicants  containing  1  per  cent  or 
more  of  alcohol.  Its  refusal  to  punish  where 
the  percentage  of  alcohol  was  less  than  1 
per  cent  would  not  obstruct  or  impede  the 
right  of  the  federal  government  to  do  so  un- 
der its  own  law.  The  prosecution  by  the 
state  of  those  who  disobeyed  Its  mandate 
with  reference  to  intoxicants  containing  1 
per  cent  or  more  of  alcohol  would  conduce 
to  make  effective  the  prohibition  declared  in 
the  amendment  to  the  national  Constitution. 

[4]  The  term  "appropriate  legislation,"  as 
used  in  other  amendments  to  the  Constitu- 
tion, has  been   construed  by  the  Supreme 
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Goart  of  the  TToited  States  to  mean  leglsla- 
tlmi  contemplated  to  make  tbe  amendm^it 
fully  effertive;  that  is,  legislation  adapted  to 
carry  out  tbe  objects  the  legislators  had  in 
view.  Ex  parte  Virginia,  100  U.  S.  339,  25  L. 
Ed.  676;  People  v.  Washington,  36  Gal.  658. 
The  law  In  gaestion  apparently  fills  this 
measure. 

Doubtless,  U  the  second  section  had  been 
omitted  from  the  amendment,  Congress 
would  not  have  been  without  power  to  en- 
force the  prohibition,  and  the  states  would 
likewise  have  had  authority  subordinate  to 
that  of  Congress.  Instead  of  these  implied 
powers,  tbe  second  section  of  the  amendment 
would  seem  to  make  express,  detinlte,  and 
secnre  the  "concurrent  power"  of  Congress 
and  the  states. 

[S,  6]  The  framers  of  the  amendment,  hav- 
ing selected  language  specifically  conferring 
upon  the  states  c<mcurrent  power  to  enforce 
the  prohibition  by  "appropriate  legislation," 
in  our  opinion  did  not  intend  that  the  state's 
legislation  should  be  Identical  with  that  of 
Congress,  nor  that  it  should  be  confined  to  the 
enforcement  of  the  laws  of  Congress.  A 
general  law  adapted  to  all  parts  of  the 
country,  it  is  conceived,  might  be  inadequate 
to  meet  the  conditions  requisite  In  the  en- 
forcement of  the  prohibition  in  a  given  state. 
Legislation  by  the  state  supplementing  that 
of  Congress  would  seem  more  consistent  with 
the  Intent  of  tbe  framers  of  the  amendment. 
Should  an  irreconcilable  conflict  develop,  no 
doubt  the  provision  of  the  federal  Constitu- 
tion, making  that  document  and  the  laws  of 
Congress  paramount  would  prevail.  But  nei- 
ther Congress  nor  the  state  being  able  to 
thwart  the  prohibition,  but  being  empowered 
(Hily  to  enforce  it,  the  development  of  such  a 
conflict  would  appear  remote,  if  not  impos- 
sible. The  difference  in  the  penalty  prescrib- 
ed by  Congress  and  the  state  would  not  c<Mi- 
demn  the  state  law  aa  unconstitutional.  On 
the  subject  of  ooncnrrent  power,  the  Su- 
preme Court  of  the  United  States  in  an  early 
case  said: 

"Why  may  not  the  same  offense  be  made  pun- 
ishable both  under  the  laws  of  the  states  and  of 
the  United  States?  Every  citizen  of  a  state 
owes  a  donble  allegiance;  he  enjoys  the  inro- 
teetion  and  participates  in  the  government  of 
both  the  state  and  the  United  States.  It  is 
obvious  that,  in  those  cages  in  which  the  Unit- 
ed States  may  exercise  the  right  of  exclusive 
legislation,  it  will  rest  with  Congress  to  de- 
termine whether  the  general  government  shall 
exercise  the  right  of  punishing  exclusively,  or 
leave  the  states  at  liberty  to  exercise  their  own 
discretion.  But  where  the  United  States  cannot 
assume,  or  where  they  have  not  assumed,  this 
exclusive  exercise  of  power,  I  cannot  imagine 
a  reason  why  the  states  may  not  also,  if  they 
feel  themselves  injured  by  the  same  offense, 
assert  their  ligbt  of  inflicting  punishment  also. 
In  cases  affecting  life  or  member,  there  is  an 
express  restraint  upon  the  exercise  of  the 
punishing  power.    But  it  is  a  restriction  which, 


operates  equally  upon  both  governments;  waS, 
according  to  a  very  famiUar  principle  of  con- 
struction, this  exception  would  seem  to  estab- 
lish the  existence  of  the  general  right.  The 
actual  exercise  of  this  concurrent  right  of 
punishing  is  familiar  to  every  day's  practice. 
The  laws  of  the  United  States  have  made  many 
offenses  punishable  in  their  courts  which  were 
and  still  continue  punishable  under  the  laws  of 
the  states.  Witness  the  case  of  counterfeiting 
the  cnrrent  coin  of  the  United  States,  under 
the  act  of  April  21,  1806,  in  which  tbe  state 
right  of  punishing  is  expressly  recognized  and 
preserved.  Witness  also  the  crime  of  robbing 
the  mail,  on  the  highway,  which  is  unquestion- 
ably cognizable  as  highway  robbery  under  the 
state  laws,  although  made  punishable  under 
those  of  the  United  States."  Houston  v. 
Moore,  5  Wheat.  1,  6  L.  Bd.  83. 

There  are  other  cases  sustaining  state  laws 
condemning  an  act  made  punishable  by  Con- 
gress under  a  power  conferred  by  tbe  Con- 
stitution. Fox  V.  Ohio,  6  How.  410,  12  L. 
Ed.  213;  Ex  parte  Slebold,  100  U.  S.  390, 
25  L.  Ed.  717 ;  Cross  v.  North  Carolina,  132 
U.  S.  139,  10  Sup.  Ct  47,  33  L.  Ed.  287 :  Mar- 
tin V.  State,  18  Tex.  App.  224;  Stroube  v. 
SUte,  40  Tex.  Cr.  R.  583,  51  S.  W.  357. 

[7]  We  have  found  nothing  In  the  mean- 
ing of  the  term  "concurrent,"  aa  defined  in 
the  reported  cases  or  the  dictionaries,  which 
leads  us  to  conclude  that,  as  used  in  the 
amendment  to  the  Constitution,  it  was  in- 
tended that  the  right  of  the  states  to  pass 
appropriate  legislation  to  enforce  the  prohibi- 
tion should  be  more  restrictive  than  the  power 
conferred  upon  Congress  to  affect  the  same  re- 
sult, save  that  the  laws  of  Congress  should  af- 
fect all  the  people  in  the  United  States,  while 
the  laws  of  the  state  should  affect  only  those 
within  its  boundaries.  In  the  case  of  Com- 
monwealth V.  Nlrkerson,  236  Mass.  281,  128 
N.'  E.  273,  tbe  Supreme  Court  of  Massachu- 
setts upheld  a  law  in  practically  the  same 
terms,  so  far  as  it  relates  to  the  difference  of 
punishment  and  the  definition  of  intoxicants, 
as  the  one  attacked  in  tbe  instant  case. 
Therein  it  Is  said: 

,  "The  states  need  not  denounce  every  act 
committed  within  their  boundaries  which  is  in- 
cluded within  the  •  •  •  Volstead  Act,  nor 
provide  the  same  penalties  therefor.  It  is 
conceivable  also  that  a  state  may  forbid  un- 
der penalty  acts  not  prohibited  by  the  acts  of 
Congress.  The  concurrent  power  of  the  states 
may  differ  in  means  adopted,  provided  it  is 
directed  to  the  enforcement  of  the  amendment. 
*  *  *  The  fact  that  Congress  has  enacted 
legislation  covering  in  general  the  field  of  na- 
tional prohibition  does  not  exclude  the  opera- 
tion of  appropriate  state  legislation  directed 
to  the  enforcement  by  different  means  of  pro- 
hibition within  the  territory  of  the  state." 

In  our  judgment,  the  presiunption  obtain- 
ing in  favor  of  the  validity  of  an  act  of  the 
Legislature  is  not  overcome,  either  by  the 
reasons  advanced  or  the  precedents  dted  in 
the  forceful  and  -  able  brief  and  argameot 
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presented  by  cotmsffl  for  the  relator.  In  tlie 
Dean  Law  are  found  numerous  acts  relating 
to  the  traffic  In  Intoxicating  Uquora  condemn- 
ed as  offenses.  Among  them  Is  the  unlawful 
transportation  of  such  liquors,  and  this  Is 
embodied  in  the  Indictment  The  examina- 
tion of  the  other  provisions  Is  not  necessary 
In  the  dl«q;iosltion  of  this  application  for  writ 
of  habeas  corpus.  They  have  not,  therefore, 
been  considered,  but  we  have  confined  our 
inquiry  mainly  to  the  question  of  the  power 
of  the  state  to  enact  laws  providing  penalties 
against  the  traffic  in  intoxicating  liquors. 

Satisfied  that  the  state  may  ptinlsh  the 
unlawful  transportation  of  intoxicating  liq- 
uors, aa  in  this  instance  defined  by  the  state ; 
that  in  the  act  in  question  It  has  furnished 
the  means  of  doing  so;  and  that  the  indict- 
ment charges  the  relator  with  the  violation 
of  law — his  application  for  writ  of  habeas 
corpus  is  denied,  and  we  order  that  be  be 
remanded  to  custody. 

DAVIDSON,  P.  3.  I  can  not  agree  to  this 
decision.  Some  of  the  conclusions  are  such 
that  I  think  ought  not  to  be  reached.  I  have 
not  had  time  to  weigh  the  opinion  as  deliver- 
ed, but  win  as  soon  as  I  can  do  so  and  write. 

r 

liATTIMORB,  J.  I  concur  in  the  opinion 
of  Justice  MORROW,  desiring  to  add  that  in 
the  second  section  of  the  natlcmal  amend- 
ment the  grant  to  Congress  and  the  several 
states  Is  not  of  power  to  enforce  by  appro- 
priate concurrent  legislation,  but  Is  of  con- 
current power  to  enforce  by  appropriate  leg- 
islation. In  other  words,  that  the  power  to 
enforce  is  that  which  is'  made  concurrent  in 
Congress  and  the  several  states,  and,  so  long 
as  their  respective  legislation  has  for  its 
object  the  enforcement  of  the  purposes  of  the 
amendment,  it  need  not  be  identical.  It  is 
Impossible  to  conceive  concurrent  power  In 
two,  if  one  must  Imitate,  follow,  or  yield  to 
the  other.  Congress,  under  federal  legisla- 
tion, must  advance  to  the  enforcement  of  the 
amendment  With  equal  dignity  and  author- 
ity must  the  several  states,  under  state  leg- 
islation, proceed  to  accomplish  the  same  end. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  On  the  1st  day  of  Decem- 
ber, 1920,  in  an  opinion  by  Judge  MORROW, 
the  application  for  writ  of  habeas  corpus 
was  denied,  and  relator  remanded  to  custody, 
and  the  matter  is  again  before  us  on  motion 
for  rehearing. 

Relator  in  his  moti(m  for  rehearing  urges 
that  some  expressions  in  the  former  opinion 
do  not  make  clear  bis  position,  and  puts  him 
in  the  light  of  contending.  In  efTect  that 
"when  the  prohibition  amendment  to  the  fed- 
eral Constitution  was  adopted,  the  state  sur- 
rendered to  the  federal  government  the  power 
to  control  the  liquor  traffic,"  when  in  fact 
he  avows  that  sucb  is  not  bis  contention; 


bat  he  concedes  that  under  section  2  of  the 
amendment  the  states  have  the  concurrent 
power  to  act  with  Congress  In  passing  ade- 
quate legislation  carrying  out  the  intended 
meaning  of  the  Eighteenth  Amendment  and 
merely  Insists  that,  when  the  field  of  legis- 
lation Is  occupied  by  the  federal  Congress, 
any  legislation  passed  by  the  states  must  be 
consistent  with,  and  not  antagonistic  to,  the 
acts  of  Congress. 

In  so  far  as  any  expression  in  the  former 
opinion  may  have  been  inaccurate  or  un- 
happy in  stating  the  correct  contention  of 
relator,  we  have  rewritten  and  modified  the 
same  so  that  such  complaint  cannot  be  urged. 

Since  the  filing  of  relator's  motion  for  re- 
hearing we  have  again  considered  the  mat- 
ters urged  by  him,  and,  while  the  question 
raised  is  one  not  free  from  difficulty,  we 
feel  that  the  original  opinion  made  the  prop- 
er disposition  of  it  No  good  could  result 
from  a  further  discussion  of  the  questions, 
because  It  would  necessarily  be  largely  a 
repetition  of  what  has  already  been  said  by 
Judge  MORROW.  In  an  exhaustive  (pinion 
by  Chief  Justice  Rugg  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Common- 
wealth v.  Nickerson,  has  reached  the  same 
conclusion  as  expressed  by  us  in  our  original 
opinion,  and  we  do  not  think  a  proper  con- 
struction of  the  opinion  by  the  Supreme 
Court  of  the  United  States  in  Rhode  Island 
v.  Palmer,  253  TJ.  S.  350,  40  Sup.  Ct  486, 
588,  64  li.  Ed.  946,  discloses  antagonism  be- 
tween tliat  court  and  the  Massachusetts  case 
and  the  conclusion  we  have  reached.  When- 
ever the  Supreme  Court  of  the  United  States 
speaks  upon  this  question,  and  we  Giiould 
find  our  views  contrary  to  the  ones  entertain- 
ed by  that  high  tribunal,  it  will  be  our  duty 
to  conform  to  the  opinion  of  that  court  We 
have  been  unable  to  reach  the  conclusion 
that  it  has  already  so  spoken,  and  the  motion 
for  rehearing  will  be  overruled.  Such 
changes  and  modifications  in  the  original 
opinion  as  will  eliminate  the  matters  com- 
plained of  by  counsd  for  relator  have  al- 
ready been  made. 

MORROW,  P.  J.  The  original  opinion 
failed  to  receive  the  sanction  of  Presiding 
J^idge  DAVIDSON.  He  noted  his  dissent 
and  indicated  an  intention  later  to  state  his 
reasons  therefor. 

Full  of  years  and  honor,  possessing  the  es- 
teem of  Ids  countrymen  and  In  love  of  his 
Associates  he  died,  leaving  his  purpose  un- 
fulfilled. 

Upon  his  desk  has  been  found  a  pencil 
memorandum  recording  bis  views  with  ref- 
erence to  the  legal  questimis  involved  in 
the  case.  The  memorandum  suggests  that 
its  review  was  contemplated.  To  the 
end  that  his  thoughts  upon  the  subject  may 
be  preserved  and  recorded  with  the  d^lslon 
rendered  by  the  court,  we  herewith  attach 
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the  memonndum  to  which  reference  has 
been  made.  This  has  the  concurrence  of  the 
entire  coart 

"Ex  parte  Oflmore. 

"If  Rhode  Island  v.  Palmer  correctly  inter- 
prets the  Eighteenth  Amendment  to  the  federal 
Constitution,  the  late  prohibition  amendment 
to  the  Texas  Constitution,  and  the  Dean  Law 
enacted  thereunder,  are  invalid. 

"As  interpreted,  the  Eighteenth  Amendment 
*binda  all  legislative  bodies,  courts,  public  of- 
ficers, and  individuals  within  those  limits,  and 
of  its  own  force  invalidates  every  act,  whether 
by  Congress,  by  a  state  Legislature,  or  by  ter- 
ritorial assembly,  which  authorizes  or  sanctions 
what  the  section  prohibits.'  The  court  further 
holds  the  Volstead  Act  of  Congress  valid 
wherein  it  prescribes  the  amount  of  alcoholic 
strength  at  one-half  of  1  per  cent.  This  lan- 
guage is  sufficiently  emphatic  to  convey  a  defi- 
nite meaning.  It  is  at  least  intended  to  leave 
no  doubt  as  to  what  that  court  thought  and 
intended  to  decide.  That  renders  the  first 
section  of  the  Eighteenth  Amendment  sweeping- 
ly  omnipotent.  All  power  has  been  centralized 
fa  the  federal  government  on  that  subject,  ex- 
cept 'concurrent  power*  to  enact  'appropriate 
legislation'  to  assist  in  executing  tbe  provisions 
and  purposes  of  that  amendment;  such  legis- 
lation can  neither  'defeat  nor  thwart'  such 
purposes.  The  states  cannot  deal  with  the 
prohibition  of  intoxicants  otherwise,  either  in 
their  constitutions  or  legislatures.  That 
amendment  limits  such  power  to  the  single 
matter  stipulated  in  the  amendment;  it  takes 
all  other  power  from  the  states.  Snch  'con- 
current power  does  not  mean  joint  power  or 
require  that  the  legislation  thereunder  by  Con- 
gress to  be  effective  shall  be  approved  or  sanc- 
tioneO  by  the  several  states,  or  any  of  them, 
nor  do  they  mean  that  the  power  to  enforce  Is 
divided  between  Congress  and  the  several  states 
along  the  lines  which  separate  or  distinguish 
foreign  and  intrastate  commerce  from  inter- 
state commerce.'  While  this  power  in  Con- 
gress is  not  exclusive,  it  is  territorially  coex- 
tensive with  tbe  jurisdiction  of  the  first  section 
of  the  Eighteenth  Amendment.  It  embraces 
the  manufacture,  sale,  exportation,  and  trans- 
portation of  intrastate  transactions  (the  in- 
stant case  is  an  intrastate  transaction);  it 
embraces  interstate  commerce  as  well,  and  is 
not  affected  and  in  no  wise  dependent  upon  any 
action  or  want  of  action  on  the  part  of  the 
states  or  any  one  of  them.  Rhode  Island  t. 
Palmer,  supra. 

"The  effect  of  that  decision  is  that  the  'con- 
current power'  to  pass  'appropriate  legislation' 
by  the  states  must  harmonize,  and  constitutes 
congressional  action  the  basis  of  the  harmony. 
Conflicting  legislation  does  not  harmonize. 
There  must  be  a  superior  or  controlling  ad 
to  render  it  possible  to  carry  out  the  purposes 
of  the  Eighteenth  Amendment.  If  the  Vol- 
stead Act  is  valid,  fixing  percentage  of  alco- 
holic volume,  it  is  evident  the  Dean  Law  is  not 
The  variance  between  the  two  acts  places 
them  in  sharp  and  decided  conflict  The  state 
being  deprived  of  the  power  to  legislate  along 
the  Unes  of  intrastate  commerce,  it  can  only 
legislate  on  Unes  indicated  in  intercommerce 
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transactions.  This  is  placed  definitely  in  Con- 
gress. 

"The  question  of  'concurrent  power*  is  not 
novel  in  Texas.  The  Legislature  has  conferred 
power  upon  cities  to  punish  some  acts  as  of- 
fenses which  are  denounced  as  state  offenses. 
In  such  cases  the  municipality  must  define  and 
punish  as  does  the  state  law;  otherwise  the 
city  ordinance  is  void.  Vhis  is  but  concur- 
rent power  with  superior  authority  in  the  state. 
Flood  V.  State,  19  Tex.  App.  584;  Angerhoffer 
v.  State,  15  Tex.  App.  613;  Mantel  v.  State,  55 
Tex.  Or.  R.  458,  117  S.  W.  855,  131  Am.  St 
Rep.  818;  McLain  v.  State,  31  Tex.  Or.  R.  561, 
21  S.  W.  366;  Lynn  v.  State,  33  Tex.  Cr.  R. 
169,  25  S.  W.  779;  Ex  parte  Fagg,  38  Tex. 
Cr.  R.  587,  44  S.  W.  294,  40  L.  R.  A.  212; 
Ex  parte  Ogden,  43  Tex.  Or.  B.  632,  66  S.  W. 
1100;  Ex  parte  Powell,  43  Tex.  Cr.  B.  898, 
66  S.  W.  298;  Brown  Cracker  Co.  ▼.  Dallas, 
104  Tex.  290,  137  S.  W.  842,  Ann.  Cas.  19143. 
604;  Harris  Ann.  Tex.  Cons.,  p.  209,  Note  3, 
for  collated  cases. 

"Under  Rhode  Island  v.  Palmer  the  superior 
authority  is  in  the  federal  government.  That 
case  so  holds.  Tbe  state,  being  deprived  of 
the  power  'along  intrastate  lines,'  can  act  con- 
currently with  Congress  along  interstate  lines. 
The  state  cannot  act  independently  of  the 
stipulated  'concurrent  power.'  To  hold  other- 
wise would  destroy  the  Eighteenth  Amendment 
at  least  render  impossible  its  enforcement. 
The  state  must  conform  to  tbe  federal  law. 
Rhode  Island  v.  Palmer.  Power  to  legislate  in 
regard  to  prohibition  does  not  now  exist  in  the 
state  under  the  Eighteenth  Amendment  pri< 
marily  as  to  intrastate  matters  or  transactions. 
There  can  be  no  prohibition  of  intoxicants  by 
the  state  as  separate  or  differently  from  the 
Eighteenth  Amendment  and  federal  legislation. 
If  there  be  a  conflict  the  state  loses  authority 
and  is  snbordinated  to  tbe  federal  government 
The  operation  of  the  Eighteenth  Amendment 
being  general  as  to  all  territorial  limits,  no 
act  of  tbe  state  can  make  a  regulation  opera- 
tive, specially  in  the  state;  if  so,  every  state 
can  so  legislate,  with  the  result  that  the  regu- 
lations would  be  as  diverse  from  the  federal  law 
as  there  are  states  in  the  Union.  It  would 
seem  the  states  must  therefore  conform  to  the 
federal  legislation.  This  is  the  effect  of  the 
Eighteenth  Amendment  given  in  the  case,  su- 
pra; that  opinion  clearly  lays  down  that  propo- 
sition; it  also  as  clearly  decides  that  the  states 
have  fully  and  completely  subordinated  them- 
selves to  the  federal  Constitution  and  legisla- 
tion. If  that  decision  does  not  so  decide,  it 
was  vainly  written. 

"What  I  have  here  said  but  follows  and  is  in 
obedience  to  the  decision  of  the  Supreme  Court, 
which  is  in  such  matters  the  controlling  au- 
thority. The  writer,  however,  desires  to  say 
he  does  not  agree  that  tbe  Eighteenth  Amend- 
ment is  valid,  nor  was  it  properly  ratified,  so 
far  as  Texas  is  concerned,  and  this  is  doubt- 
less true  as  to  other  states. 

"The  Texas  Legislature  is  expressly  Inhibited 
from  abolishing  any  provision  of  the  Constitu- 
tion of  Texas.  Article  1,  (  2;  section  29, 
article  1;  article  17  of  the  state  Constitution. 
Only  the  people,  at  an  election  held  for  that 
purpose,  can  amend,  abolish,  alter,  or  reform 
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the  state  Constittitioii,  as  Bpedfically  provided 
in  the  provisione  above  cited.  Hach  less  has 
the  Legislature  power  to  transfer  state  sov- 
ereignty—the repnblican  form  of  government. 
The  state,  even  by  a  vote  of  the  people,  cannot 
abolish,  alter,  or  reform  its  Constitution  so  as 
to  abolish  the  retained  republican  form  of  gov- 
ernment. Article  1,  §  2.  Not  only  so,  but  the 
federal  Constitution  not  only  so  prohibits,  but 
it  guarantees  this  shall  not  be  done..  U.  S. 
Constitution,  art.  4,  §  4. 

"The  Tenth  Amendment  to  the  federal  Con- 
stitution expressly  retains  the  representative 
republican  form  of  government.  The  federal 
government  should  protect  the  states,  and  is 
required  so  to  do,  in  this  retained  sovereignty. 
To  hold  otherwise  destroys  the  state's  sov- 
ereignty, and  centralizes  the  federal  govern- 
ment into  one  of  autocracy.  The  rule  of  'an 
indestructible  union  of  indestructible  states' 
no  longer  exists.  Two  agencies  of  delegated 
power— the  Texas  Legislature  and  Congress- 
combining  have  destroyed  state  sovereignty 
and  the  'indestructible  union'  at  'one  fell 
swoop' — assumed  original  power  to  the  de- 
struction of  their  principal,  the  states.  The 
servant  is  not  greater  than  his  master.  Con- 
gress and  the  state  Legislature  act,  and  can 
only  act,  under  delegated  power.  Neither  have 
any  original  power;  it  is  all  derived  from  the 
states,  conferred  through  delegation.  "The 
maintenance  of  our  free  institutions  and  the 
perpetuity  of  the  Union  depend  upon  the  pres- 
ervation of  the  right  of  local  self-government 
unimpaired  to  all  the  states'  is  the  basic  prin- 
ciple upon  which  the  federal  government  was 
founded.  The  combined  acts  of  state  repre- 
sentatives in  Congress  with  those  in  the  state 
I.)egislature  have  destroyed  the  right  of  local 
self-government,  and  have  abolished  state  sov- 
ereignty. It  was  the  immortal  Edmund  Burke 
who  said:  'This  change  from  an  immediate 
state  of  procuration  and  delegation  to  a  course 
of  acting  as  from  original  power  is  the  way  in 
which  all  popular  magistracies  have  been  per- 
verted from  their  purposes.'  I  do  not  believe 
that  either  Congress  or  the  Texas  Legislature 
has  this  power.  It  certainly  was  not  contem- 
plated by  the  states  in  forming  the  Union,  nor 
by  the  people  in  framing  our  state  Constitu- 
tion, but,  as  I  understand,  in  both  instances  ex- 
pressly withheld  and  denied  such  power.  The 
history  of  these  matters  has  been  fully  chron- 
icled and  is  well  known.  May  it  not  be  that 
'our  own  like  free  states  foregone,  is  but  a 
bright  leaf  torn  from  time's  dark  forest,  and  in 
the  wild  gust  thrown  to  float  awhile,  by  varying 
eddies  bonte,  and  sink  at  last  forever'? 

"The  Texas  Constitution  provided  for  pro- 
hibition in  local  option  form,  article  16,  i  20. 
The  Volstead  Act  abolishes  this  provision  un- 
der, I  may  term,  the  subterfuge  of  a  war 
measure,  and  completed  its  destruction  in  the 
ratification  of  the  Eighteenth  Amendment. 
The  people  were  not  consulted  about  this  de- 
struction of  their  reserved  sovereignty.  The 
Legislature  abolished  state  sovereignty  in  di- 
rect violation  of  both  constitutions,  state  and 
federal.  This  act  of  the  Texas  Legislature  is 
void  by  the  express  provisions  of  article  1,  g 
29.  It  declares,  'to  guard  against  transgres- 
sions of  the  high  powers  herein  delegated,  we 


declare  that  everything  in  this  "bill  of  righta" 
is  excepted  out  of  the  general  powers  of  gov- 
ernment, and  shall  forever  remain  inviolate, 
and  all  laws  contrary  thereto,  or  to  the  fol- 
lowing provisions,  shall  be  void.'  Article  1,  | 
2,  ordains:  'All  political  power  is  inherent 
in  the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  instituted  for 
their  benefit.  The  faith  of  the  people  of  Texas 
stands  pledged  to  the  preservation  of  a  repub- 
lican form  of  government,  and,  subject  to  this 
limitation  only,  they  have  at  all  times  the  in- 
alienable right  to  alter,  reform  or  abolish  their 
government  in  such  manner  as  they  think  ex- 
pedient.' Language  could  not  be  plainer  nor 
intent  clearer  to  convey  sovereign  power  over 
the  matter  specified.  Such  power  was  with- 
held from  legislative  bodies,  state  and  national, 
to  change,  alter,  reform,  or  abolish  the  speci- 
fied republican  form  of  government  The  pro- 
tection of  this  power  the  federal  government 
was  pledged  to  guarantee  in  article  4,  §  4, 
of  the  federal  Constitution.  Have  not  these 
guarantees  been  set  at  naught  and  violated? 
Did  the  people  of  Texas  have  any  voice  in  the 
abolition  of  their  sovereignty?  Certainly  not. 
It  was  done  by  legislative  usurpation,  by  the 
assumption  of  power  original  and  to  the  ex- 
clusion of  delegation.  The  Legislature  is  not 
the  people,  and  that  body  can  neither  make  nor 
unmake  constitutions.  They  are  made  by  the 
people.  It  is  but  a  creature  of  the  people  ex- 
ercising Inherent  power.'  The  provided  method 
for  any  change  in  our  state  Constitution  is 
by  amendment,  through  a  referendum  to  the 
people.  Article  17,  Texas  Constitution.  Oth- 
erwise it  remains  as  ordained  originally  by  the 
people. 

"When  the  Volstead  Act  suspended  the  state 
Constitution,  President  Wilson  sought  to  pre- 
serve the  sovereignty  of  the  states  by  exercise 
of  the  veto  power,  but  was  overridden  by  a 
vote  of  Congress.  This  act  was  dependent  up- 
on the  contingency  of  a  signed  treaty  with 
€rermany.  To  avoid  the  transitory  nature  of 
this  act,  the  Eighteenth  Amendment  was  plac- 
ed in  the  federal  Constitution.  That  the  Tex- 
as Legislature  could  neither  suspend  nor  abol- 
ish the  state  Constitution  has  been  definitely 
settled  by  the  courts.  A  late  and  thoroughly 
considered  case  is  Ex  parte  Myer,  207  S.  W. 
100.  That  was  the  controlling  question  in 
that  case.  The  Attorney  General  of  Texas 
urgently  insisted  the  Legislature  had  authority 
to  suspend  article  16,  §  20,  both  as  a  war  meas- 
ure and  under  the  police  power  of  the  state. 
These  contentions  were  held  unsound  and 
without  plausibility.  The  reasoning  of  Judge 
Morrow  on  that  question  is  unanswerable. 

"The  main  difference  between  the  Texas  Con- 
stitution and  that  of  Ohio,  as  stated  in  Ohio  v. 
Cox  (D.  C.)  257  Fed.  334,  335,  is  that  in  Tex- 
as the  referendum  is  a  condition  precedent, 
while  in  Ohio  it  is  a  condition  subsequent.  I 
shall  not  discuss  that  matter,  though  it  may 
be  of  importance. 

"That  the  state  of  Texas  has  been  deprived 
illegally  of  its  inherent  power,  and  its  repub- 
lican form  of  government  destroyed,  by  the 
Eighteenth  Amendment,  ought  not  to  be  ques- 
tioned as  the  matter  now  stands.  To  argue 
otherwise  seems  to  the  writer  to  be  a  travesty 
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on  words,  based  on  eTasive  casaistry.  The 
above  observations  express  to  some  extent 
the  belief  and  opinion  of  the  writer,  and  are 
stated  vrith  all  due  deference  to  the  great 
courts  who  have  written  otherwise. 

"In  the  instant  case  the  state  urges  the  Rhode 
Island  case  does  not  announce  a  correct  deci- 
aion.  We  are  further  asked  to  bold  that  Tex- 
as has  the  authority  to  pass  laws  that  are  in- 
consistent with  the  Eighteenth  Amendnlent  and 
the  Volstead  Act,  on  the  theory  that  the  Texas 
Ijegialature  can  enact  any  law  which  aids  the 
abolishment  of  the  manafactare  or  sale  of  in- 
toxicants, though  inconsistent  with  the  federal 
amendment  and  legislation. 

"The  applicant  relies  upon  the  decision  in 
the  Rhode  Island  case.  Having  expressed 
my  own  views,  I  shall  follow  the  Supreme 
Court  in  its  decision,  inasmuch  as  that  court 
is  supreme  in  deciding  federal  questions,  and 
its  decisions  binding  upon  state  courts  on  such 
questions.  The  Rhode  Island  case  is  decided 
purely  npon  prohibition.  The  war  measure  fea- 
ture seems  to  have  been  ignored;  it  was  doubt- 
less thought  unnecessary,  in  the  light  of  the 
Eiit^teentb  Amendment.  The,  friends  of  the 
Volstead  Act  and  the  Eighteenth  Amendment 
there  contended  for  the  superiority  of  the  feder- 
al control  of  prohibition,  and  were  awarded  a  fa- 
vorable decision.  They  ought  not  now,  in  good 
faith,  to  ask  the  state  courts  to  hold  otherwise. 
They  secured  federal  intervention,  to  the  exclu- 
sion of  the  states,  and  ought  not  to  be  heard  to 
disavow  their  own  act.  They  secured  a  transfer 
of  the  dominancy  of  the  question  from  the  state, 
and  should  abide  the  result.  If  that  transfer 
was  invalid  the  Rhode  Island  decision  is  wrong, 
but  the  Supreme  Court  upheld  it.  The  subse- 
quent adoption  by  Texas  people  of  state-wide 
prohibition  cannot  avail,  as  the  question  stands 
decided.  The  Volstead  Act  suspended  article 
16,  {  20,  and  the  ratification  of  the  Eighteenth 
Amendment,  that  article  and  section.  There 
was,  therefore,  nothing  to  amend.  An  abolish- 
ed constitution  or  a  repealed  law  are  not  the 
subjects  of  amendment.  Amendments  can  only 
be  had  to  an  existing  constitutional  provision 
or  law.  The  vote  of  the  people  was  therefore 
futile  to  resurrect  and  amend  the  abolished  con- 
stitution. There  was  nothing  to  amend.  Not 
only  so,  but  all  power  over  the  subject  had 
been  transferred  to  the  federal  government  as 
embraced  in  the  Eighteenth  Amendment. 

"The  Dean  Law  was  enacted  to  carry  out 
and  render  effective  the  amendment  to  the  state 
Constitution,  not  the  federal  Constitution. 
This  was  not  permissible.  The  power  of  the 
state  to  enact  intrastate  prohibition  does  not 
now  exist  independent  of  ihe  federal  Constitu- 
tion. State  legislation  on  this  subject  only  ex- 
ists in  aid  of  federal  control.  The  theory  of 
the  Dean  Law  is  that  it  could  control  intra- 
state prohibition  as  the  state  did  intracom- 
merce.  This  is  exactly  what  the  Supreme 
Court  said  could  not  be  done.  This  control 
of  the  question  cannot  exist  in  both  separate- 
ly as  to  interstate  and  intrastate  commerce. 
All  power  of  control  from  an  intrastate  stand- 
point was  abolished  by  the  Eighteenth  Amend- 
ment, leaving  no  original  power  in  the  state 
over  the' subject.  The  federal  amendment  was 
adopted  for  the  express  purpose  of  removing 
prohibition  from  the  states  to  the  federal  gov- 


ernment, and  enlarging  the  territory  of  its  op- 
eration. The  states'  territory  was  too  restrict- 
ed. A  larger  field  was  sought  and  obtained. 
Therefore  it  was  necessary  to  make  govern- 
mental control  eommensorate.  The  federal 
government  alone  could  do  this,  the  states' 
authority  being  too  restricted.  The  original 
power  of  the  states  over  the  question  passed 
with  the  ratification  of  the  Eighteenth  Amend- 
ment as  completely  as  did  Esau's  birthright 
over  the  mess  of  pottage.  Doubts,  If  any 
there  be,  have  been  resolved  in  bivor  of  the 
grantee,  the  federal  government.  Rhode  Is- 
land V.  Palmer,  supra;  Ohio  v.  Cox,  supra. 
The  conflicts  between  the  federal  laws  and  the 
Dean  Act  for  the  same  reasons  will  be  resolved 
in  favor  of  the  Volstead  Act.  Same  cases, 
supra.  That  these  conflicts  exist  is  manifest 
from  the  language  of  the  two  acts.  lUustra- 
tion:  the  Dean  Law  defines  intoxicants  as  con- 
taining 1  per  cent,  alcoholic  strength ;  the  Vol- 
stead Act,  as  containing  only  one-half  of  1 
per  cent.  The  Dean  Act  authorizes  sale  of 
liquors  double  in  strength  to  those  interdicted 
by  the  Volstead  Act.  These  provisions  are 
irreconcilable.  They  are  not  concurrent.  They 
do  not  run  in  harmony.  They  are  diverse  and 
conflictingly  adverse.  The  two  laws  do  not 
concur  when  they  nullify  each  other;  their  ef- 
fect is  destruction,  not  concurrent  upholding. 
The  citizen  may  plead  immunity  from  prosecu- 
tion under  the  Dean  Law  if  the  liquor  does  not 
contain  over  1  per  cent  alcoholic  strength; 
for  the  same  act,  under  the  Volstead  Law,  the 
citizen  may  be  punished  if  the  liquor  contains 
in  excess  of  one-half  of  1  per  cent,  alcohol. 
Under  one  law  he  can  be  punished  for  the 
thing  for  which  the  other  law  holds  him  guilt- 
less. One  law  must  be  superior  or  they  both 
fall;  they  cannot  both  stand.  Two  conflicting 
laws  cannot  occupy  the  same  territory  at  the 
same  time.  Such  legislation  is  not  concurrent; 
the  required  harmony  is  destructively  out  of 
unison.  / 

"The  two  laws  are  in  direct  conflict  in  re- 
gard to  punishment.  The  Dean  Law  prescribes 
felony  punishment;  the  Volstead  Act  is  a  mis- 
demeanor. The  Dean  Law  punishment  carries 
infamy,  deprivation  of  civil  rights,  and  disquali- 
fication of  the  right  of  suffrage;  the  Volstead 
Act  does  none  of  these  things.  This  is  hope- 
less conflict.  It  may  be  that  the  Dean  Law 
enhances  punishment  because  it  autiior&zes 
intoxicants  of  higher  percentage.  I  do  not 
care  to  discuss  other  conflicts  as  shown  by  the 
two  acts;  the  two  mentioned  are  fully  sufficient 
to  demonstrate  the  irreconcilable  conflicts. 
Rhode  Island  v.  Palmer  is  authority  for  the 
supremacy  of  the  federal  laws. 

"I  desire  to  present  another  question.  The 
Eighteenth  Amendment  prohibits  only  the  man- 
ufacture, sale,  or  transportation  of  intoxicants 
for  traflSc  or  sale  purposes.  It  does  not  debar, 
nor  undertake  so  to  do,  the  citizen's  right  to 
have,  transport,  or  use  intoxicants  as  it  per- 
tains to  him  individually,  and  so  long  as  he 
does  have  it  for  such  purposes  as  specified  in 
the  amendment  he  is  guiltless  of  its  violation. 
It  only  deals  with  him  in  relation  to  others; 
so  long  as  he  does  not  manufacture  it  for 
sale,  or  does  not  sell,  or  does  not  transport 
it  for  illegal  purposes,  he  is  not  subject  to 
prosecution.    Coleman  v.  State,  220  S.  W.  1097; 
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Street  t.  lincoln  Safe  Deposit  Co.,  2S4  IT.  S. 
88,  41  Sup.  Ct.  31,  ee  L.  Ed.  — .  The  Dean 
Act  is  at  Tariance  with  the  federal  act  on  this 
question,  and  therefore  illegal.  The  Bighteenth 
Amendment  does  not  deal  with,  nor  seek  to 
deal  with,  personal  habits,  tastes,  customs,  or 
eren  yices  of  the  citizen ;  it  is  only  his  relations 
to  others  the  amendment  affects  or  interdicts. 

"Again,  the  Eighteenth  Amendment  only  deals 
with  intoxicants  when  manufactured,  sold,  or 
transported  for  beverage  purposes.  The  state 
amended  Constitution  prohibits  only  when  the 
intoxicant  is  'capable  of  producing  intoxication.' 
It  would  be  idle  to  discuss  the  possibility  of 
one-half  of  1  per  cent,  alcoholic  liquors  as  be- 
ing 'capable  of  producing  intoxication.'  This 
Is  the  criterion  set  forth  in  the  state  amend- 
ed Constitution.  It  is,  in  effect,  the  definition 
there  specified.  Any  definition  of  the  Liegisla- 
ture  contrary  to  tliis  provision  would  be  nec- 
essarily unauthorized.  The  Legislature  cannot 
suspend  or  alter  the  Constitution.  Harris 
Ann.  Constitution,  p.  218,  note  41;  page  215, 
note  23;    page  217,  note  34. 

"The  definition  of  alcoholic  liquors  at  one-half 
Of  1  per  cent,  volume  went  into  effect  upon  the 
approval  of  the  Volstead  Act,  and  was  in  effect 
when  the  E!ighteenth  Amendment  was  ratified. 
This  was  continued  in  effect  (see  title  of  that 
act),  as  were  sections  27,  37,  and  38.  Titles 
1  and  111  also  went  into  effect  at  the  date  of 
approval.  The  date  of  approval  was  when 
the  veto  of  the '  President  was  overridden  by 
Congress.  The  remaining  sections  of  title 
117  of  that  act  went  into  effect  when  the 
Eighteenth  Amendment  was  ratified.  The  rati- 
fication adopted  and  rendered  effective  all  sec- 
tions of  the  act.  This  act  of  Congress,  being 
thus  ratified,  became  as  binding  as  did  the 
Eighteenth  Amendment;  it  became  the  act  of 
all  the  states  and  binding  upon  them.  It  plac- 
ed it  beyond  the  power  of  the  states  to  annul 
or  qualify  the  provisions  of  that  act.  The  rati- 
fication was  that  of  the  act  of  Congress,  and 
will  remain  in  vogue  nntn  repealed  or  changed 
by  Congress.  This  was  the  method  by  which 
the  Eighteenth  Amendment  was  to  operate  un- 
til Congress  changed  it.  Having  been  adopted 
by  the  three-fourths  of  the  states,  it  could  not 
be  repealed  or  substituted  by  one  of  the  states; 
it  placed  In  Congress  alone  the  power  to  change 
those  provisions.  It  took  three-fourths  of  the 
states  to  ratify  the  amendment,  which  deter- 
mined the  date  of  the  effectiveness  of  the  act 
of  Congress,  and  that  effect  could  not  be  chang- 
ed by  one  state.  The  intrastate  feature  had 
been  abrogated;  it  passe^  into  the  federal  gov- 
ernment as  applicable  to  all  its  territorial  lim- 
its. This  being  true,  the  one-half  of  1  per 
cent,  volume  could  not  be  abolished  by  any 
state;  its  intrastate  powers  had  ceased;  it  had 
been  merged  into  congressional  and  national 
authority.  The  authority  of  the  states  by  rati- 
fication of  the  Eighteenth  Amendment  was 
merged.  This  definition  then  became  the  act 
of  all  the  states,  and  must  so  remain  until 
changed  by  Congress,  in  which  the  ratification 
bad  lodged  the  superior  power.  No  state  can 
change  this. 

"Under  Rhode  Island  v.  Palmer  the  applicant, 
it  seems  to  me,  was  entitled  to  his  discharge 
from  custody." 


HALEY  V.  STATE.     (No.  61 18.) 

(C!oart  of  Criminal  Appeals  of  Texas.     Feb. 

9,  1921.    Rehearing  Denied 

March  9, 1921.) 

1.  Criminal  law  <s=>l42  —  Defeotlve  recogni- 
zance would  not  render  void  Jndgmeat  of 
court. 

Mere  fact  of  a  defective  recognizance  on 
change  of  venue  would  not  render  void  a  judg- 
ment of  a  court  of  otherwise  competept  juris- 
diction, and  it  was  immaterial  that  such  a 
recognizance  given  on  change  of  venue  bound 
accused  to  appear  before  "the  district  court 
of  Dallas  county,"  and  not  before  criminal  dis- 
trict court  No.  2  of  said  county;  there  being 
no  such  court  in  existence  as  the  district  court 
of  Dallas  county. 

2.  Criminal  law  «=>l  144(6) —Prmumed  that 
venue  In  trial  court  was  proven. 

Venue  is  a  matter  fixed  and  controlled  by 
statute  (Code  Cr.  Proc.  1911,  arts.  234r-258), 
and  under  article  938  the  court  of  criminal  ap- 
peals by  statutory  command  accepts  the  pre- 
sumption that  venue  in  the  trial  court  was 
proven,  unlesa  the  matter  was  there  made  an 
issue  and  the  contrary  made  to  appear,  which 
fact  must  be  shown  by  bill  of  exceptions  prop- 
erly presented. 

On  Motion  for  Rehearing. 

3.  Criminal  law  9=9l42  —  Defeotlve  rocognl- 
zanoa  dees  not  affect  validity  of  order  chang- 
ing venue. 

The  regularity  or  irregularity  of  a  recog- 
nizance made  on  change  of  venue  Cannot  effect 
the  validity  of  the  order  changing  the  venue; 
it  being  the  order  which  confers  venue  on  the 
new  forum,  and  not  the  recognisance. 

4.  Criminal  law  9=>I40 — Order  changing  venue 
should  direct  placing  In  custody  or  fix  amount 
of  recognizance. 

An  order  directing  a  change  in  venue  should 
also  either  direct  that  defendant  be  placed  in 
custody  or  fix  the  amount  of  the  recognizance, 
and  it  would  be  incomplete  in  the  absence  of 
such  recital. 

Habeas  corpus  by  W.  I.  Haley  to  obtain 
his  release  from  tbe  penitentiary.  Belief 
denied. 

See,  also,  223  S.  W.  202. 

Williams  &  Muse,  of  Dallas,  for  appellant 
Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

liATTIMORE,  J.  This  Is  an  effort  by  or- 
iginal habeas  corpus  here  sued  out  to  release- 
applicant  from  the  penitentiary  of  this  state. 
In  which  he  is  confined  by  virtue  of  a  Judg- 
ment of  conviction  of  murder  in  criminal 
district  court  No.  2  of  Dallas  county.  The 
cause  in  which  applicant  was  convicted  or- 
iginated in  Kaufman  county,  and  the  venue 
was  transferred  by  the  district  Judge  of  that 
county  to  criminal  district  court  No.  2  of 
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Dallas  county.  Prior  to  the  time  the  case 
was  called  for  trial  In  said  last-named  court 
affldarlt  of  the  Insufficiency  of  the  sureties 
on  applicant's  recognizance  was  filed  with 
the  clerk  of  said  district  court  In  Dallas 
county,  and  he  had  been  arrested  and  placed 
tn  the  Dallas  county  jail. 

[1]  This  application  Is  based  on  the  prtqpo- 
sltlon  that  the  judgment  of  conviction  In  said 
case  was  void,  because  the  recognizance  glT- 
en  <m  change  of  yenne  bonnd  applicant  to 
appear  before  "the  district  court  of  Dallas 
county,"  and  not  before  criminal  district 
court  No.  2  of  said  county.  The  only  objec- 
tion presented  Is  that  the  court  was  misnamed 
In  said  recognizance,  It  being  applicant's  posl- 
tlmi  that  no  such  court  was  then  in  existence 
as  the  district  court  of  Dallas  county,  and 
that  the  consequence  of  such  defective  re- 
cognizance was  to  deprive  the  court  below  of 
Jurisdicticm,  and  that  therefore  the  judgment 
was  Told,  notwithstanding  the  fact  that  be 
was  In  the  jail  of  Dallas  county  and  was 
brought  therefrom  to  answer  this  charge,  and 
was  personally  before  the  court  which  tried 
and  adjudged  his  case. 

We  do  not  think  the  mere  fact  of  a  defec- 
tive recognizance  would  render  void  the 
judgment  of  a  court  of  otherwise  competent 
jurisdiction  such  as  the  trial  court  in  this  in- 
stance. The  case  was  before  the  trial  court 
upon  a  change  of  venue,  and  it  appears  that 
when  the  order  dianglng  the  venue  was  made 
in  Kaufman  county,  applicant,  being  on  ball, 
was  required  to  make  a  new  recognizance. 
We  do  not  regard  the  matter  of  a  defective 
recognizance  in  such  case  any  more  mate- 
rial as  affecting  the  validity  of  the  judgment 
rendered  in  such  cause  than  would  a  defec- 
tive recognizance  made  in  any  other  stage 
of  a  criminal  proceeding.  Short  shrift  would 
be  nutde  of  the  case  of  one  who  argued  the 
Invalidity  of  a  judgment  oC  conviction  upon 
the  ground  that  the  ball  or  recognizance  en- 
tered into  by  him  for  ordinary  appearance  or 
appeal  was  for  any  reason  defective. 

[2]  Venue  is  a  matter  fixed  and  controlled 
by  statote  (chapter  2,  tit  4,  C.  C.  P.),  and  un- 
der article  938,  C.  C.  P.,  this  court  by  statu- 
tory command  accepts  the  presumption  that 
venue  in  the  trial  court  was  proven,  unless 
the  matter  was  there  made  an  Issue  and  the 
contrary  made  to  appear,  which  fact  must 
be  shown  by  bill  of  exceptions  properly  pre- 
sented. We  observe  here  in  passing  that 
when  the  case  was  called  f<«  trial  in  criminal 
district  court  No.  2  of  Dallas  county  appli- 
cant offered  no  objection  to  the  assumption 
of  jurisdiction  by  said  court  both  of  his  per- 
son and  of  the  subject-matter  of  his  case, 
save  a  plea  based  on  the  use  of  the  word 
"place"  In  the  order  for  change  of  venue.  No 
question  as  to  the  sufficiency  of  the  recogni- 
zance was  presented,  and  no  other  objection 
to  the  change  of  venue  was  raised,  and,  when 
the  case  was  before  this  court  <mi  direct  a.p- 
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peal,  we  were  under  the  necessity  of  aiBno* 
ance  as  far  as  said  issue  of  venue  was  con- 
cerned. We  have  carefully  examined  the  au- 
thorities cited  in  the  able  brief  of  applicant, 
but  are  unable  to  agree  to  the  proposition 
that  the  judgment  is  shown  to  be  void,  or 
that  the  tijlal  court  was  without  jurisdiction 
under  the  facts  shown  in  this  record. 
The  relief  prayed  for  will  be  denied; 

On  Motion  for  Rehearing. 

HAWKINS,  J.  On  relator's  original  appli- 
cation for  writ  of  habeas  corpus  to  be  releas- 
ed from  the  penitentiary,  where  he  is  confined 
by  virtue  of  a  judgment  of  conviction  from 
criminal  district  court  No.  2,  Dallas  county, 
the  writ  was  denied  by  this  court  on  a  for- 
mer day  of  the  term,  and  relator  Is  insist- 
ing we  were  In  error  in  so  doing. 

As  we  understand  it,  his  contention  is  that, 
because  the  recognizance  which  relator  en- 
tered into  at  the  time  the  venue  was  chang- 
ed from  Kaufman  to  Dallas  county  was  de- 
fective in  misnaming  the  court  to  which  his 
case  bad  been  transferred,  the  court  which 
trfed  him  had  no  jurisdiction,  and  the  judg- 
ment is  void,  notwithstanding  he  was  in  Jail 
In  Dallas  county  at  the  time  of  the  trial  by 
reason  of  affidavit  as  to  the  insufficiency  of 
his  recognizance;  in  other  words,  relator 
contends  that  the  order  of  the  court  of  or- 
iginal venue,  no  matter  how  regular  It  may 
be,  confers  no  venue  on  the  court  to  which  It 
is  changed  unless  the  relator  enters  Into  a 
proper  recognizance,  if  be  was  on  bond  when 
the  change  of  venue  was  granted. 

If  our  statute  had  provided,  in  addition  to 
the  direction  about  entering  Into  new  recog- 
nizance, that  the  order  changing  the  venue 
should  not  become  effective  until  the  recogni- 
zance allowed  was  entered  into,  we  would 
have  a  different  question.    The  recognizance 
is  not  made  a  condition  precedent  to  the  ef- 
fectiveness of  the  order  changing  the  venue. 
[3]  The  court's  order  changes  the  venue, 
and,  if  accused  is  in  jail,  the  statute  directs 
I  what  shall  be  done  in  order  to  have  him  pres- 
ent in  court  when  his  case  is  called  for  trial. 
,  If  some  Irregularity  occurred  In  transferring 
him  from  the  custody  of  one  sheriff  to  the 
'  other,  it  certainly  could  not  affect  the  valld- 
I  ity  of  the  order  chanf^ng  the  venue.    So,  If 
{  he  Is  on  ball  when  the  change  Is  made.  In 
•  order  that  he  may  have  the  opportunity  to 
I  still  remain  at  liberty,  but  to  protect  the 
!  state  in  its  right  to  have  him  present  at  the 
I  trial,  the  statute  provides  that  he  may  enter 
!  into  recognizance  for  his  appearance  at  the 
court  to  which  the  change  has  been  made. 
The  regularity  or  irregularity  of  that  recog- 
nizance cannot  affect  the  validity  of  the  or- 
der changing  the  venue.     It  is  the  order 
which  confers  venue  on  the  new  forum,  and 
not  the  recognizance.    The  recognizance  is 
to  Insure  accused's  presence.    If  the  recog- 
nizance was  defective,  the  new  forum  might 
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find  Itself  wlthoat  ability  to  collect  on  a  for- 
feiture of  tbe  recognizance  if  accnsed  was 
not  present  .when  his  case  was  called  for 
trial;  but  It  just  as  certainly  would  not  be 
without  iww^  to  enforce  his  attendance  by. 
inoper  writs. 

The  accnsed  is  present  In  the  court  of  or- 
iginal venue;  an  order  Is  made  changing  It; 
he  may  give  ball  if  he  desires ;  no  power  can 
force  him  to  do  It  It  Is  a  yoluntary  act  on 
bis  part  If  he  refuses  or  is  nnable  to  glre 
ball,  tbe  officers  take  him  in  charge,  and  pro- 
<»ed  to  take  him  bodily  to  tbe  new  forum,  or 
he  may  voluntarily  give  recognizance  and  re- 
main at  liberty  under  obligation  only  to  re- 
port to  the  new  forum  when  the  case  is  set 
Klown  for  trial. 

Presuming  the  order  of  the  court  changing 
the  venue  to  be  regular  and  for  good  cause, 
then  to  say  that  the  execution  or  nonexecn- 
tlon  of  a  recognizance  would  have  anything 
to  do  with  conferring  a  right  to  try  him  on 
the  new  forum  seems  illogical,  because  that 
right  already  exists  by  virtue  of  the  order, 
and  the  subsequent  articles  are  directory  as 
to  bow  bis  presence  In  the  new  forum  is  as- 
sured. 

We  are  referred  to  the  Butler  Case,  38  Tex. 
Seo,  and  to  Harris  v.  State,  71  Tex.  Cr.  B. 
463, 160  S.  W.  447.  The  Butler  Case  was  de- 
cided by  the  old  semicolon  Supreme  Court  at 
a  time  when  the  state  could  appeal  on  law 
questions,  and  that  case  got  into  the  Supreme 
■Court  in  this  wise:  Butler  had  been  indict- 
ed in  Smith  county  and  had  given  bond.  At 
a  subsequent  term  of  court  the  Judge  made 
the  following  order: 

"That  this  cause  be  transferred  to  Rusk 
<!OUDty  for  trial,  because  the  presiding  judge 
had  been  of  counsel  for  defendant." 

The  case  was  sent  back  to  Smith  county, 
because  Busk  county  had  no  jurisdiction,  so 
the  judge  there  said  in  making  the  order. 
Then  the  district  attorney  in  Smith  county 
made  a  motion  that  defendant's  bond  be  for- 
feited, and  the  motion  was  overruled  because 
the  Judge  "having  heretofore  been  of  counsel, 
.cannot  sustain  said  motion,"  and  it  was  from 
this  order  the  district  attorney  appealed, 
and  the  appeal  was  dismissed  because  the  or- 
der appealed  from  .was  no  final  order.  The 
court  does  use  language  supporting  relator's 
contention,  but  it  was  not  necessary  to  do  so 
in  the  disposition  of  the  question  then  before 
the  court,  for  the  foregoing  statement  shows 
on  what  ground  the  case  was  disposed  of. 
Reference  may  be  made  here  to  what  was 
said  about  the  Butler  Case  in  the  dissenting 
opinion  in  the  Harris  Case:  That  the  Judge 
who  made  the  transferring  order  was  dis- 
qualified from  making  any  order  at  all,  and 
therefore  his  order  was  void,  and  venue  al- 
ways remained  in  Smith  county. 

[4]  In  tbe  Harris  Case,  when  the  order  for 


change  of  venae  .was  made  from  Roberts  to 
Wheeler  county,  the  defendant  Was  neither 
ordered  into  the  custody  of  the  sheriff  of 
Wheeler  county,  nor  was  he  required  to  en- 
ter Into  recognizance,  he  being  on  bond  at 
that  time.  This  fact  was  mentioned  by  the 
eminent  Jurist  who  wrote  the  opinion  in  the 
Harris  Case,  and  to  what  extent  this  control- 
led him  we  are  unable  to  determine.  Of 
course,  an  order  directing  a  change  of  venue 
should  also  either  direct  that  the  defendant 
be  placed  in  custody,  or  fix  the  amount  of 
the  recognizance,  and  it  would  be  incomplete 
in  the  absence  of  such  recital.  No  such  omis- 
sion from  the  order  appears  in  the  Instant 
case.  The  amount  of  the  .recognizance  was 
fixed  by  the  court,  and  this  court  presumes 
that  relator  undertook  in  good  faith  to  en- 
ter into  a  recognizance  which  he  thoui^t 
.was  effective  for  the  purpose  intended;  that 
was  to  insure  his  presence  at  time  of  trial. 
To  presume  otherwise  would  involve  the 
idea  that  he  was  designedly  seeking  to  take 
advantage  of  the  courts.  After  that  recogni- 
zance was  entered  into,  then  it  is  tbe  Judg- 
ment of  this  court  that  it  was  to  be  treated 
like  appearance  bonds  in  all  other  cases. 
For  some  reason  aflSdavit  was  filed  which  re- 
sulted in  his  being  placed  in  Jail  in  the  coun- 
ty of  the  new  forum.  When  the  case  was 
called  for  trial,  this  matter  now  complained 
of  .was  not  urged.  If  it  had  been,  we  believe 
the  court  would  not  have  been  in  error  in 
overruling  it  We  are  not  unmindful  that 
the  Harris  and  Butler  Cases  supra,  may  not 
be  in  entire  accord  with  the  disp(»ition  we 
make  of  the  instant  case,  and  that  they  may 
not  be  successfully  distinguished, ,  but,  in  so 
far  as  the  views  expressed  In  those  cases 
are  in  conflict  with  what  has  been  said  here, 
they  will  not  be  followed. 

The  motion  for  rehearing  will  be  over- 
ruled. 


KOLB   V.   STATE.    (No.   5990.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  1, 

1920.    State's  Rehearing  Denied 

Mardi  2,  1921.) 

1.  Receiving  stolen  goods  €=>9(2)— Instraetlea 
held  erroneous  as  being  too  general  as  to 
property  received. 

Where  defendant  was  charged  with  receiv- 
ing a  certain  car  stolen  from  a  certain  person, 
it  was  error  to  permit  a  conviction  if  defend- 
ant "received  and  concealed  one  aatomobile  of 
the  value  of  $550  and  »  •  •  knew  that  said 
automobile  was  acquired  by  theft,"  since,  un- 
der such  instruction,  defendant  could  be  con- 
victed if  be  received  any  stolen  car;  tftere 
being  evidence  of  his  having  received  other  cars. 

2.  Criminal  law  9=»369(5,  9)— Whan  evidenoe 
of  other  thefts  properly  admitted. 

Evidence  of  other  thefts  may  properly  be 
admitted  in  a  prosecution  for  receiving  proper- 
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ty  under  a  theory  of  conmpiney,  but  anch  evi- 
dence held  inadmissible  tmder  the  record,  to 
show  theft 

On  Motion  for  Behearins. 

3.  Lwrmny  «3>27— Defendant  who  purchased 
•telM  automobiles  held  not  a  principal  to 
theft. 

In  a  prosecution  for  receiving  stolen  goods 
and  for  larceny,  on  theory  of  conspiracy,  hetd, 
that  defendant  who  encouraged  another  to  steal 
antomoUIes,  agreeing  to  buy  the  stolen  cars 
at  a  certain  price,  the  thief  having  no  further 
interest  in  either  car  or  proceeds,  was  not  a 
principal  to  the  theft 

AiH>eaI  from  District  Cknirt,  Bexar  CSounty; 
W.  S.  Anderson,  Judge. 

H.  A.  K<db  was  convicted  of  receiving  and 
concealing  stolen  property,  and  he  appeals. 
Reversed  and  remanded. 

Mauermann  &  Hair,  of  San  Antonio,  and 
Woods,  Barkley  &  King,  of  Houston,  for 
appellant 

D.  A.  McAskUl,  Dist  Atty.,  and  W.  S.  An- 
thony; Asst  Dlst  Atty.,  both  of  San  Antonio, 
and  Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  receiving  and  concealing  stolen  prop- 
erty, hia  punishment  being  assessed  at  five 
years  In  the  penitentiary. 

The  state's  case,  made  by  a  coconspirator. 
Is  that  he,  appellant,  and  appellant's  partner 
Woods  entered  into  an  agreement  by  which 
the  coconspirator  agreed  to  steal  automo- 
biles, conceal  th^r  Identity  as  much  as  pos- 
sible by  changing  the  various  numbers  cm 
the  autos,  transfer  these  from  one  auto  to 
another  so  as  to  cover  up  their  identity, 
bring  them  to  appelltint  and  his  partner,  who 
were  to  buy  at  a  price  below  their  real  value, 
and  appellant  was  to  sell  them,  making  the 
difference  between  what  he  paid  the  coc<m- 
spirator  and  what  he  would  realize.  The 
state  proved  this  by  the  witness  Pyne  and 
such  corroborating  facts  as  could  be  obtain- 
ed. It  Is  not  the  purpose  of  this  opinion  to 
discuss  the  value  of  the  testimony  or  Its 
sufiSciency  as  to  the  corroboration.  The  co- 
conspirator Pyne,  in  porsuance  to  this  agree- 
ment testified  that  he  stole  the  car  In  ques- 
tion from  Barnes  and  cars  from  other  peo- 
ple, and  that  he  delivered  these  to  defendant 
and  received  money  for  them  as  they  were 
delivered,  and  It  Is  shown  that  appellant  aft- 
erwards sold  the  cars  for  a  greatly  enhanced 
price.  In  other  words,  Pyne  and  appellant 
entered  Into  a  conspiracy  by  which  Pyne  was 
to  steal  autos,  deliver  them  to  appellant  and 
his  associates  on  a  financial  basis,  so  that 
each  would  realize  considerable  money. 

The  Indictment  contains  counts  dharglng 


theft  by  appellant.  It  also  contains  a  connt 
charging  appellant  with  having  received  this 
car  after  It  had  been  stolen  by  Pyne,  Icnowlng 
It  was  stolen.  AppdUant  denied  the  ccm- 
splracy,  and  testified  and  introduced  evi- 
dence to  sustain  him  to  the  effect  that,  while 
he  bought  cars  from  Pyne,  he  did  so  In  good 
faith  and  paid  market  value,  and  that  there 
was  no  conspiracy  or  wrongdoing  on  bis 
part :  that  he  was  not  aware  that  the  cars 
had  been  stolen.  The  testimony  Is  lengthy, 
the  details  of  which  are  (Mnitted.  The  sub- 
stance of  the  case  is  about  as  stated.  There 
are  a  great  many  exceptions  to  the  charge, 
and  a  great  many  charges  were  requested, 
[t]  The  court,  stating  the  case  to  the  Jury, 
in  the  beginning  of  his  charge  apprised  them 
that  appellant  was  charged  with  receiving 
a  car  from  Pyne  alleged  to  be  the  property  of 
Barnes;  that  the  car  was  stolen  by  Pyne  and 
appellant  received  It  Then  follows  the 
general  definition  of  "theft"  Apidying  the 
law  to  the  case,  this  charge  was  ^ven: 

"Now,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
H.  A.  Kolb,  in  the  county  of  Bexar  and  state 
of  Tezaa,  received  and  concealed  one  antomobile 
of  the  value  of  $560,  and  that  the  defendant 
knew  that  said  aatomobUe  was  acquired  by 
theft  by  the  said  H.  R.  Pyne,  then  you  wiU 
find  the  defendant  guilty  as  charged  in  the  in- 
dictment" etc 

Bxceptlon  was  reserved  to  this  charge  b»- 
cause  it  informed  the  Jury  that  if  Pyne  stole 
a  car  and  appellant  rec^ved  It  he  would  be 
guilty  of  receiving  stolen  property.  One 
phase  of  objection  was  that  appellant  was 
charged  with  receiving  the  property  from 
Pyne  that  Pyne  had  theretofore  stolen  from 
Barnes,  and  the  charge  should  have  limited 
the  consideration  to  this  transaction  but  did 
not  There  are  other  cars  which  Pyne  tes- 
tified he  delivered  to  appellant  under  practi- 
cally the  same  circumstance^  as  he  did  the 
Barnes  car.  Under  this  charge  the  conten- 
tion Is  made  that,  If  appellant  received  any 
car  from  Pyne  that  he  had  stolen,  he  (appel- 
lant) would  be  guilty.  ;We  are  of  opinion 
this  criticism  Is  correct  He  was  charged 
with  receiving  a  car  stolen  from  Barnes,  not 
any  car  that  he  may  have  received  from 
Pyne,  because  the  evidence  shows  he  re- 
ceived other  cars  from  Pyne  under  similar 
circumstances.  Under  this  charge  he  could 
have  been  convicted  for  receiving  any  car  so 
received.  It  should  have  been  confined  to  the 
Ralph  Barnes  car,  as  that  was  the  car  re- 
lied upon  for  conviction. 

[2]  There  are  many  questions  raised  not 
necessary  to  discuss  In  view  of  the  fact  that 
we  are  of  opinion  the  evidence  does  not  sus- 
tain this  conviction  and  that  It  proves  a  case 
of  theft  and  not  recelvtag  stolen  property. 
The  state's  case  Is  that  there  was  an  agree- 
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ment  and  a  conspiracy  betweeit  the  parties  to 
do  the  things  testified  by  Pyne.  Apptilanf  s 
denial  of  them  made  the  Issue,  and  if  his 
testimony  is  tme  he  was  not  guilty  of.  any- 
thing. .The  state  must  rely  upon  the  case 
charged.  It  was  a  conspiracy  to  steal  and 
sell  cars  for  profit  to  each.  This  was  the 
state's  case  as  Pyne  testified.  Under  tills 
ctiaracter  of  testimony  it  would  be  a  case  of 
theft.  See  Smith  t.  State,  21  Tex.  App. 
107,  17  S.  W.  882;  Smith  t.  State,  21  Tex. 
App.  183,  17  S.  W.  658;  Watson  v.  State,  21 
Tex.  App.  608,  1  S.  W.  451,  17  S.  W.  550; 
Kirby  V.  State,  23  Tex.  App.  24,  5  8.  W.  165; 
Trimble  t.  State.  33  Tex.  Or.  R.  400,  26  8. 
W.  727;  Davis  V.  State,  61  Tex.  Cr.  R.  611, 
136  8.  W.  46 ;  and  Simpson  v.  State,  81  Tex. 
Cr.  R.  389,  196  S.  W.  835.  The  Smith  Case, 
supra,  reviewed  this  question  at  lengtli. 
There  are  a  great  number  of  other  cases  in- 
tervening that  we  deem  unnecessary  to  col- 
late. The  state's  case  was  necessarily,  under 
the  testimony,  one  of  a  conspiracy  to  steal, 
each  dcdng  his  part  and  did  his  part  If  the 
state's  case  Is  not  true,  appellant  was  not 
guilty  of  any  wrongdoing.  Other  thefts 
proved  may  have  been  properly  admitted  for 
receiving  the  property  under  the  theory  of 
ccmsplracy,  but  would  not  be  for  theft  under 
this  record.  Long  v.  State,  39  Tex.  Cr.  R. 
537,  47  S.  W.  363. 

The  misconduct  of  the  jury,  the  charges 
requested  and  refused,  and  the  admission 
and  rejection  of  testimony  are  not  discussed, 
in  view,  of  the  fact  that  under  the  evidence 
the  state  has  proved  a  case  of  theft  and  not 
of  receiving  stolen  property. 

The  judgment  will  theref(»e  be  reversed, 
and  the  cause  remanded. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  The  state,  in  its  motion 
for  rehearing  filed  by  the  district  attorney 
and  assistant  district  attorney  of  Bexar 
county,  insists  that  we  were  wrong  in  our 
original  opinion  in  (1)  holding  the  charge  of 
the  court  erroneous  in  the  particulars  point- 
ed out.  in  the  original  opinicHi,  and  (2)  in 
holding  that  the  testimony  makes  a  case  of 
theft  and  not  of  receiving  stolen  property. 

We  are  unable  to  agree  with  the  first  con- 
tention, and  without  further  discussion  ad- 
here to  the  announcement  in  the  original 
opinion  that  under  the  facts  proven  the  trial 
court  should  have  limited  the  jury  to  the 
Barnes'  car. 

[3]  If  we  do  not  misapprehend  the  evi- 
dence as  shown  in  the  statement  of  facts,  it 
is  to  the  elfect  ttiat  api)eUant  advised  and 
encouraged  Pyne  to  steal  automobiles  of  a 
certain  kind,  agreeing  to  pay  him  therefor 
the  sum  of  $250,  and  when  this  had  been 
accomplished  Pyne  had  no  further  interest  in 
the  car  or  its  proceeds,  but  appellant  could 
tell  or  dispose  of  it  in  any  way  he  desired 


and  for  whatever  price  he  could  obtain,  and 
the  proceeds  and  profits  all  belonged  to  ap- 
pellant In  other  words,  the  conspiracy  did 
not  extend  to  appellant's  sale  of  the  car  and 
a  division  of  the  proceeds  with  Pyne.  He 
received  $250  fiat,  and  then  appellant  could 
do  as  he  pleased  with  it  These  facts  bring 
the  case  squarely  within  the  Burow  Case,  85 
Tex.  Cr.  R.  133.  210  S.  W.  805,  as  contended 
for  in  the  motion  for  r^earing.  See,  also, 
authorities  cited  in  the  Burow  Case,  and 
Kaufman  v.  State,  70  Tex.  Cr.  R.  438,  159 
S.  W.  58,  and  Middleton  v.  State,  217  S.  W. 
1046.  In  the  latter  case  many  authorities 
are  reviewed,  the  question  there  bdng  wheth- 
er accused  was  a  principal  or  an  accomplice, 
and  the  purpose  of  the  writer  of  that  opinion 
was  to  clear  away  a  conflict,  or  apparent 
conflict  in  the  decisions  of  this  court  on  that 
subject    We  quote  from  that  case: 

"Article  74  of  our  Penal  Code  says  that  ail 
persons  who  are  guilty  of  acting  together  in 
the  commission  of  an  offense  are  principal  of- 
fenders. Following  this  comprehensive  gen- 
eral statement  of  the  underlying  principle, 
which  is  the  acting  together  in  the  commisslou 
of  the  offense,  come  articles  76  to  78,  each 
pointing  out  specific  ways  in  which  the  parties 
may  be  said  to  act  together.  The  six  specific 
definitions  in  these  articles  hold  that  in  tbo 
following  cases  the  parties  are  principals: 

"(1)  When  A.  actually  commits  the  offense, 
but  B.  is  present,  knowing  the  unlawful  intent 
and  aids  by  acts  or  encourages  by  words. 

"(2)  When  A.  actually  commits  the  offense, 
but  B.  keeps  watch,  so  as  to  prevent  the  inter- 
ruption of  A. 

"(3)  When  A.  is  actually  executing  the  un- 
lawful act,  and  B.  engages  in  procuring  aid, 
arms,  or  means  of  any  kind  to  assist  while  A. 
executes  said  unlawful  act 

"(4)  When  A.  actually  commits  the  offense, 
but  B.,  at  the  time  of  such  commission,  is  en- 
deavoring to  secure  the  safety  or  concealment 
of  A.,  or  of  A.  and  B. 

"(5)  When  A.  employs  an  innocent  agent,  or 
by  indirect  means  causes  the  injury,  or  brings 
abont  the  commission  of  the  offense. 

"(6)  When  A.  advises  or  agrees  to  the  com- 
mission of  the  offense,  and  is  present  when  the 
same  is  committed,  whether  he  aid  or  not 

"Of  these  six  statutory  ways  in  which  par- 
ties may  act  together  and  be  principal  offend- 
ers, it  will  be  seen  that  two  only  require  the 
presence  of  the  coprincipal  with  the  one  actu- 
ally doing  the  criminal  act,  while  four  make 
him  a  principal  though  physically  absent  from 
the  scene  of  the  crime." 


The  facts  in  the  Instant  case  do  not  bring 
appellant  within  any  of  the  four  provisions 
making  a  party  a  principal  when  physically 
absent  from  the  scene  of  the  crime;  and  if 
the  facts  show  the  conspiracy  ended  when 
Pyne  sold  the  car  to  appellant,  and  there 
was  no  further  acting  together,  nor  one  tor 
or  In  behalf  of  the  other,  the  appellant  could 
not  be  guilty  of  theft 
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In  Tlew  ot  what  has  already  been  said,  It 
would  not  be  amiss  to  review  the  cases  dted 
In    the  original  opinion   as  supporting  the 
Tlew  there  announced,  that  tlie  appellant  was 
sailty  of  theft     In  the  case  of  Smith  v. 
State,  21  Tex.  App.  107,  17  S.  W.  552,  two  Of 
the  Smith  brothers,  with  other  parties,"  went 
to  Erath  county  and  drove  certain  cattle  Into 
Parker  county.    M.  M.  Smith,  the  appellant 
In  tliat  case,  was  not  with  them  when  the 
cattle  were  taken  In  Er&th  county,  but  he 
took  charge  of  the  cattle  in  Parker  county 
and  undertook  to  drive  them  to  Fort  Worth 
and  sell  them,  after  which  the  proceeds,  pre- 
sumably, were  to  be  divided.     This  court 
held  M.  M.  Smith  to  be  a  principal  in  the 
theft,  because  the  conspiracy  was  not  com- 
pleted until  the  cattle  were  sold,  and  the 
selling  of  them  seems  to  have  been  M.  H. 
Smith's  part  of  the  undertaking.    The  Smith 
Case,  on  page  133  of  21  Tex.  App.,  17  S.  W. 
552,  Is  a  companion  case  to  the  one  first  cit- 
ed.    The  case  of  Watson  v.  State,  21  Tex. 
App.  608,  1  S.  W.  451,  17  S.  W.  550,  seems  to 
be  an  error  in  citation;  no  such  case  appears 
to  be  reported  ahy  where  In  that  volume,  and 
the  writer  has  been  unable  to  identify  the 
case  Judge  Davidson  Intended  to  cite.     In 
the  Klrby  Case,  23  Tex.  App.  24,  5  8.  W.  165, 
appellant  was  convicted  for  murder,  and  the 
discussion  In  that  case  was  as  to  "principals" 
as  applied  to  the  facts  developed  in  that  case. 
Trimble's  Ca.se,  33  Tex.  Cr.  R.  400,  26  S.  W. 
727,  discloses  that,  while  appellant's  confed- 
erates were  stealing  the  hogs,  appellant  pre- 
pared the  pen  to  put  them  in.    In  Davis  v. 
State,  61  Tex.  Cr.  E.  611,  136  S.  W.  45,  the 
appellant  was  convicted  of  concealing  cattle 
in  Taylor  county  which  had  been  stolen  in 
Fisher  county,  and  the  whole  case  turned  on 
the  question  of  whether  he  "concealed"  them, 
if  at  all,  in  Taylor  county,  and  is  only  dis- 
tantly relevant,  if  at  all,  to  the  question  now 
under  oonalderation.     In  Simpson  Case,  81 
Tex.  Or.  B.  889,  196  S.  W.  883,  the  appellant 
assisted  In  butchering  stolen  cattle  under  a 
previous  agreement  with  another  party  that 
they  should  be  stolen,  butchered,  and  the  meat 
and  hides  sold,  and  shows  that  appellant  par- 
ticipated In  the  disposition  of  the  meat  and 
hides. 

From  a  review  of  the  foregoing  authori- 
ties and  a  close  investigation  of  the  facta  in 
the  several  cases,  it  will  be  found  that  the 
holdings  of  the  court  in  such  of  them  as  ate 
applicable  are  not  in  ccmflict  with,  but  are 
really  in  support  of,  the  Burow  Case,  supra. 
Wq  adhere  to  the  original  opinion  in  re- 
versing the  case  because  of  the  error  in  the 
charge  of  the  trial  court  as  pointed  out  in 
the  original  oplnUw,  but  so  much  of  the  origi- 
nal oplnl(Mi  as  may  be  in  conflict  with  the 
views  here  expressed  is  withdrawn. 
The  motion  for  rehearing  ia  overruled. 
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COOK  V.  STATE.     (No.  6012.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 

8,  1020.    Behearing  Denied  March  16, 

1921.) 

1.  Criminal  law  «=>|  |69(  12)— Testimony  of 
flight  harmless  where  defendant's  witness  te<- 
tilled  thereto. 

In  a  criminal  prosecution,  the  state's  evi- 
dence that  defendant  under  bail  to  await  the 
action  of  the  tftand  jury  did  not  appear  for  the 
return  of  an  indictment,  but  went  to  another 
state,  if  erroneously  admitted,  was  harmless, 
where  defendant's  witness  testified  to  the  same 
facts  without  objection. 

2.  Criminal  law  <^=»l  l66</2(8)— Overruling  of 
challenge  harmless  where  defendant  did  not 
exhaust  peremptory  chtUlenges. 

In  a  criminal  prosecution  where  juror  on 
his  voir  dire  admitted  that  if  selected  he  would 
enter  the  jury  box  with  "a  feeling  against  the 
defendant"  and  the  challenge  for  cause  was 
overruled  and  the  juror  excused  on  peremp- 
tory challenge,  a  bill  of  exceptions  objectiug 
thereto  is  not  available  when  qualified  by  a 
statement  that  defendant  appellant  failed  to 
exhaust  his  challenges  and  no  improper  or  prej- 
udiced juror  was  forced  on  him. 

3.  Witnesses  $s>40S( I)— Impeaching  teatlmo- 
ny  held  properly  admitted. 

In  a  prosecution  for  statutory  rape,  where 
prosecutrix  testified  that  defendant  advised  her 
to  "go  with  some  otlier  boy  and  lay"  the  crime 
on  him,  and  defendant's  witness  testified  that 
he  had  related  prosecutrix's  accusation  against 
another  to  the  latter's  mother,  the  court  did 
not  err  in  admitting  the  mother's  testimony 
contradicting  and  thus  impeaching  defendant's 
witness. 

On  Motion  for  Behearing. 

4.  Criminal  law  <ss>35l(l),  1 144(12)— Defend- 
ant's failure  to  appear  In  accord  with  ball  Is 
admissible;  and  Jury  presumed  to  understand 
effect  of  evidence. 

Proof  that  defendant  failed  to  appear  in 
accord  with  a  bail  bond  or  recognizance  is  ad- 
missible against  the  accused,  and  it  will  be 
presumed  that  a  jury  understood  that  bail  is 
simply  a  means  to  assure  accused's  presence 
and  creates  no  presumption  of  guilt 

5.  Rape  i3=s>52(  I )— Evidence  held  suffloient  to 
convict 

In  a  prosecution  for  statutory  rape,  eri- 
dence  heia  to  show  defendant's  guilt  beyond  a 
reasonable  doubt,  so  as  not  to  warrant  setting 
aside  the  verdict  and  remanding  for  new  trial. 
Code  Cr.  Proc  1911,  art  089. 

6.  Criminal  law  <^»742(l)— Rape  @=»54(l)— 
Prosecutrix  need  not  be  corroborated;  cred- 
IMIIty  of  prosecutrix  a  question  for  the  Jury. 

Corroboration  of  prosecutrix  is  not  requir- 
L'll  by  law  to  support  a  conviction  of  statutory 
i-ape,  and  her  credihility,  like  that  of  other  wit- 
nesses, ia  a  question  for  the  jury  in  view  of 
Code  Cr.  Proc.  1911,  art.  786,  making  the  jury 
the  judge  of  facts  and  weight  of  evidence. 


«=>For  other  cases  see  same  topte  And  KEY-NUMBER  tn  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


214 


228  SOUTHWESTERN  BBPORTEE 


(Tes. 


Appeal  from  Criminal  District  Court:,  Dal- 
las Coanty;   0.  A.  Plppen,  Judge. 

Leon  Cook  was  convicted  of  statutory 
rape,  and  he  appeals.    Affirmed. 

Mount  &  Newberry  and  Stroud  ft  Dalley, 
all  of  Dallas,  for  appellant 

Alvln  M.  Owsley,  Aast  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  Is  for  rape, 
and  punishment  fixed  at  confiaement  in  the 
penitentiary  for  a  period  of  eight  years.  The 
prosecutrix  was  a  girl  under  15  years  of  age. 
Her  testimony,  together  with  some  corrob- 
orating circumstances,  supports  the  state's 
case,  and  constitutes  sufficient  evidence  to 
justify  the  conviction.  No  complaint  is 
made  of  the  charge  of  the  court 

[1]  In  bills  of  exceptions  Nos.  1  and  2, 
complaint  Is  made  of  the  action  of  the  court 
in  permitting  proof  that  at  an  examining  trial 
the  appellant  was  held  under  bail  to  await 
the  action  of  the  grand  Jury ;  that  while  there 
was  no  forfeiture  of  the  ball  bond,  the  appel- 
lant did  not  appear  upon  the  return  of  an 
indictment  against  him,  but  went  to  a  point 
In  the  state  of  Kansas,  and  was  there  ar- 
rested. The  trial  court  regarded  this  evi- 
dence as  admissible  as  tending  to  establish 
flight.  The  decided  cases  appear  to  support 
the  court's  ruling.  Sorrell  v.  State,  74  Tex. 
Cr.  R.  505,  169  S.  W.  304 ;  Hart  v.  State,  22 
Tex.  App.  567,  3  S.  W.  741 ;  Gent  v.  State, 
57  Tex.  Cr.  R.  414,  123  S.  W.  594;  Brown  v. 
State,  57  Tex.  Cr.  R.  570,  124  S.  W.  101; 
GUllland  V.  State,  24  Tex.  App.  528,  7  S.  W. 
241.  In  Sorrell's  Case  It  was  held  that  the 
Judgment  of  forfeiture  would  not  have  been 
admissible,  but  the  fact  of  the  absence  of  the 
accused,  In  disobedience  of  his  bail  bond, 
was  held  admissible.  If  the  correctness  of 
the  ruling  is  questionable,  it  was  harmless, 
for  the  I'eason  that  the  appellant's  witness 
Kennedy,  on  cross-examination,  testified 
without  objection: 

"Mr.  Cook  made  bond  after  the  examining 
trial.  He  then  skipped  and  went  to  Kansas. 
Mr.  Seale  brought  him  back  to  Dallas." 

[2]  It  is  claimed  that  a  Juror,  on  his  voir 
dire,  admitted  that  If  he  was  selected  he 
would  enter  the  Jury  box  with  ''a  feeling 
against  the  defendant"  A  challenge  for 
cause  was  overruled,  and  the  Juror  excused 
upon  a  peremptory  challenge.  The  action  of 
the  court  in  refusing  to  sustain  tlie  chal- 
lenge for  cause  Is  complained  of  in  a  bill 
which  Is  qualified  by  the  statement  that  the 
appellant  failed  to  exhaust  his  challenges, 
and  that  no  improper  or  prejudiced  Jurors 
were  forced  upon  him.  On  the  subject  Mr. 
Branch,  in  his  Annotated  Texas  Penal  Code 
(section  543),  states  the  rule: 

"The  refusal  to  sustain  a  good  challenge  for 
cause  is  not  reversible  error  if  the  jurors  sub- 
ject to  sacfa  diaUenge  did  not  ait  on  the  trial 


of  the  case  and  no  other  objectionable  Jnror 
was  forced  on  the  defendant." 

See  Loggins  v.  State,  12  Tex,  App.  72; 
Kramer  v.  State,  84  Tex.  Cr.  R.  84,  29  S.  W. 
167;  Carter  v.  State,  45  Tex.  Cr.  R,  433,  76 
S.  W.'  437. 

It  has  also  been  held  that  unless  the  bill 
of  exceptions  shows  that  the  defendant  ex- 
hausted his  peremptory  challenges,  the  point 
is  not  available  on  appeal.  BurreU  v.  State, 
18  Tex.  713,  and  other  cases  cited  in  Mr. 
Branch's  work,  in  the  section  mentioned. 
See,  alsof  Mays  t.  State,  50  Tex.  Cr.  R.  170, 
96  S.  W.  329. 

[3]  The  prosecutrix  testified  that  when 
she  advised  appellant  of  her  pregnancy,  be 
suggested  that  she  "go  with  some  other  boy, 
and  lay  it  on  him."  On  the  trial,  he  intro- 
duced the  witness  Maillot  a  youth  about  17 
years  of  age,  who  testified  that  in  conversa- 
tion with  the  injured  girl  she  "said  some- 
thing to  me  about  being  pregnant;  said  I 
had  somethlug  to  do  about  it."  On  cross- 
examination  he  said  that  he  related  this  to 
the  appellant  on  the  next  day,  appellant  be- 
ing connected  with  a  stepfather  of  the  wit- 
ness in  business.  He  also  testified  that  he 
never  bad  anything  to  do  with  the  girl.  On 
the  issue  .thus  made,  appellant  introduced 
the  witness  Henry  Cook,  who  said  that  he 
talked  w^ith  the  prosecutrix.  Ruby  Mayben, 
in  the  previous  fall,  at  the  home  of  Mrs. 
Nltsche;  that  she  told  him  that  she  was  In  a 
family  way,  and  that  Charley  Maillot  was  the 
cause  of  it  It  appears  from  the  bill  that  he 
testified  that  he  had  related  the  matter  to 
Mrs.  Nltsche,  who  was  the  mother  of  Charley 
Maillot  The  state  subsequently  called  Mrs. 
Nltsche,  and  she  daiied  that  Henry  Cook  had 
related  the  matter  referred  to  to  her.  The 
action  of  the  court  in  admitting  this  impeach- 
ing testimony  is  challenged  upon  the  ground 
that  it  infringes  the  rule  against  Impeaching 
a  witness  upon  an  immaterial  matter.  We 
are  referred  to  no  authorities  supporting  the 
view  advanced  by  the  appellant  that  the 
court's  action  was  in  violation  of  the  mle 
stated.  The  witness  having  claimed  that 
the  adm^lon  by  the  state's  witness  was 
made  to  him  at  the  house  of  Maillot's  mother, 
and  that  he  discussed  the  matter  with  the 
mother,  we  think  the  bill  does  not  show  that 
the  court  committed  error  in  receiving  the 
mother's  testimony  contradicting  the  appel- 
lant's witness. 

Finding  no  error  in  the  record  Justifying  a 
reversal,  the  Judgment  Is  ordered  afilrmed. 

On  Motion  for  Rehearing. 

We  are  unable  to  persuade  ourselves  that 
it  would  not  do  yiolence  to  the  rule  of  prac- 
tice established  by  the  decisions  of  this  court 
and  based  upon  sound  reason  to  recede  from 
the  conclusion  expressed  In  the  original  opin- 
ion with  reference  to  the  admissibility  of  the 
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testimony  to  Om  effect  that  at  an  examining 
trial  the  appellant  had  been  held  In  ball  to 
wait  and  abide  the  action  of  the  grand  Jury; 
that  open  Indictment  he  did  not  appear,  bat 
that  he  was  snbaeqaently  arrested  in  anotbear 
state. 

In  the  case  of  Hart  v.  State,  22  Tex.  App. 
887,  3  S.  W.  741,  oyer  the  appeUant's  objec- 
tion, the  state  proved  that  he  had  forfeited 
hla  l»all  bqaA,  and  on  appeal  this  procedure 
was  sanctioned  on  the  ground  that  the  action 
was  embraced  In  the  general  rule  admitting 
proof  of  flight  Judge  Hurt,  writing  the 
opinion,  used  the  following  language: 

•The  state,  over  the  objectionB  of  defend- 
ant, proved  that  defendant  forfeited  his  bail 
bond.  Appellant  contends  that  proof  of  flight 
ia  admissible  only  in  cases  in  which  the  state 
relies  upon  drcnmstantial  evidence  for  a  con- 
viction, citing  Williams  ▼.  SUte,  43  Texas,  182. 
?%is  court  holds  to  the  contrary,  that  is,  that 
flight  by  a  defendant  is  admissible  in  all  cases, 
whether  the  evidence  be  drcnmstantial  or  di- 
rect   Black  V.  Stote,  8  Texas  Ct  App.  581." 

In  the  case  of  Sorrell  v.  State,  74  Tex.  Gr. 
B.  606,  ie»  S.  W.  302,  the  complaint  went  to 
the  admission  In  evidence  of  a  Judgment  nisi 
declaring  the  forfeiture  of  aiqpellant's  ball 
bond.  Tills  Judgment,  being  ex  parte  and 
not  final,  was  held  not  admissible,  but  the 
court  qualified  this  ruling  with  the  state- 
ment that  "evidence  of  flight  "Is  ordinarily 
accepted  as  an  indication  of  guilt  and  is  ad- 
missible." "So  also,  upon  the  same  theory, 
would  be  evidence  showing  or  tending  to 
show  that  appellant  had  intentionally  ab- 
sented himself  from  court  In  order  to  avoid 
a  trial  of  his  case.  •  •  •  Tlie  state,  upon 
this  Issue,  should  be  confined  to  evidence  of 
the  defendant's  flight  or  Intentional  absence." 

In  the  case  of  Gent  v.  State,  57  Tex.  Cr. 
R.  414,  123  S.  W.  594,  the  complaint,  capias, 
and  ball  bond  were  admitted  upon  the  Issue 
of  flight.  The  state  afterwards  vidthdrew 
fhem.  The  court.  Judge  Ramsey  writing  the 
opinion,  said: 

"For  the  purpose  of  showing  that  therewas 
a  prosecution,  flight,  and  appellant's  forfeiture 
of  his  bond,  and  limited  to  these  uses,  this  tes- 
timony was  admissible." 

He  stated,  however,  that,  even  If  the  con- 
trary were  true,  the  withdrawal  would  cure 
any  error. 

In  Brown  v.  State,  67  Tex.  Cr.  B.  572,  124 
S.  W.  101,  there  was  proved  against  the  ap- 
pellant that  he  had  been  indicted,  left  the 
state,  and  a  forfeiture  of  his  ball  bond  taken. 
The  court  said: 

"That  the  appellant's  flight  and  forfeiture  of 
his  bail  bond  were  admissible  against  him  is 
not  to  be  denied." 

In  onieland  v.  State,  24  Tex.  App.  528,  7 
S.  W.  241,  Judge  White,  the  presiding  Judge, 
said: 


Flight  of  a  defendant  after  Indictment,  and 
after  liis  release  on  bail  or  recognizance,  by 
showing  the  forfeiture  of  the  same,  is  a  fact 
which  may  be  proved  by  the  state." 

In  the  Blake  Case,  8  Tex.  App.  686.  this 
court  quoted  with  approval: 

"The  state  was  permitted  to  prove  that,  aft- 
er the  defendant  was  arrested  upon  a  charge 
of  the  alleged  crime,  he  left  the  country  and 
forfeited  his  recognizance.  This  was  proper 
evidence  to  go  to  the  jury." 

Without  exception,  we  think  the  courts  and 
text-writers  recognize  that  the  efforts  of 
one  who  Is  accused  of  crime  to  evade  arrest 
or  trial  are  available  to  the  state  as  circum- 
stances against  him.  Underbill  on  Criminal 
Evidence,  {  118. 

[4]  The  decisions  of  this  court  to  which 
reference  has  been  made  would  seem  to  es- 
tablish the  proposition  that,  under  the  prin- 
ciple stated,  proof  that  there  was  a  failure 
to  appear  In  accord  with  the  ball  bond  or 
recognizance  is  admissible  In  evidence  against 
the  accused.    This  rule  cannot  be  applied  un- 
less proof  can  be  made  that  he  was  under 
bail  or  recognlzadce.    In  our  opinion.  It  can- 
not be  sound  to  say  that  under  the  law  such 
proof  can  be  made,  and  yet  deny  the  right  of 
the  state  to  prove  that  the  examining  court 
had  required  balL  'The  view  of  the  appel- 
lant that  such  proof  Implies  that  the  magis- 
trate has  passed  upon  the  guilt  of  the  ac- 
cused. If  followed,  would  render  unsound  a 
long  line  of  decisions  of  this  court  and  others 
holding  under  certain  circumstances  admis- 
sible the  fact  that  the  accused  on  trial  has 
been    Indicted  for  another    offensa     Some 
scope  must  be  given  to  the  presumption  in 
favor  of  the  Judgment  and  int^lgence  of  the 
Jurors.    In  all  criminal  cases,  the  Jury  Is 
made  to  know  that  the  presumption  of  In- 
nocence obtains  until  guilt  is  established,  be- 
yond a  reasonable  doubt,  by  the  evidence  ad- 
duced on  the  trial.    It  cannot  be  assumed, 
without  discredit  to  the  Jury  system,  that 
Jurors  would  not  understand  that  ball  is  sim- 
ply a  means  of  assuring  the  presence  of  the 
accused,    and   creates   no   presumption    of 
guilt.    In  all  cases  where  one  Is  arrested  for 
a  felony.  It  is  by  a  magistrate  that  ball  Is 
fixed.    This  court,  In  numerous  Instances  In 
which  it  has  been  held  that  proof  of  ball  and 
forfeiture  was  receivable,  was  cognizant  of 
the  fact  that  in  every  such  case  the  ball  was 
fixed  by  the  magistrate.     With  this  knowl- 
edge, this  court,  soon  after  Its  organization, 
refused  to  sanction  the  contention  which  is. 
In  substance,  now  advanced  by  the  appellant, 
and  held  that  It  was  lawful  to  prove  that 
one  who  had  been  arrested  and  charged  with 
a  crime  had  given  ball,  forfeited  It,  and  left 
the  state;    and  in  making  this  holding  the 
court  examined  and  overruled  a  decision  of 
the  Supreme  Court  to  the  contrary.    Blake 
V.  State,  3  Tex.  App.  586. 
[8, 6]  The  age  of  Ruby  Mayben,  the  injured 
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party,  waa  proved  by  her  mother.  She  was 
14  years  of  age  on  the  25th  day  of  October, 
1919.  The  date  of  the  offense  was  about  the 
first  of  June,  1920.  Her  pregnancy  was 
proved  by  her  mother  and  the  doctor  who  ex- 
amined her.  The  girl  testified  In  detail  to  a 
number  of  occasions  upon  which  she  had 
been  In  company  with  the  appellant  and  npon 
which  he  had  had  carnal  knowledge  of  her. 
Other  witnesses  testified  to  occasions  upon 
which  she  and  the  appellant  bad  been  seen 
together,  and  the  circumstances  related  by 
them  tended  to  corroborate  the  girl  with  ref- 
erence to  her  association  with  the  appellant 
None  of  this  corroborating  testimony  went  to 
the  point  of  seeing  them  together  under  cir- 
cumstances from  which  criminal  relations 
could  be  inferred. 

The  appellant  was  a  married  man  and  a 
motorman  on  the  street  car.  The  appellant 
did  not  testify,  but  introduced  evidence  to 
show  that  the  girl  had  declared  that  one 
Charley  Maillot  was  the  cause  of  her  preg- 
nancy. This  was  denied  by  Maillot  and  also 
by  the  girl. 

The  appellant,  through  bis  counsel,  insists 
that  the  story  npon  the  witness  stand  by 
Ruby  Mayben  was  not  credible.  She  was  a 
competent  witness,  and  corroboration  was 
not  required  by  law  to  support  a  conviction 
upon  her  testimony.  Such  has  been  the  hold- 
ing of  this  court  without  departure.  Hamil- 
ton V.  State.  36  Tex.  Cr.  R.  372,  87  S.  W.  431. 
Her  credibility  like  that  of  other  witnesses 
was  made  a  question  for  the  Jury  to  settle. 
Code  of  Criminal  Procedure,  art  7S6;  Snod- 
graas  v.  State,  67  Tex.  Cr.  B.  615,  150  S.  W. 
162,  41  U  R.  A.  (N.  S.)  1144;  Newton  v.  State, 
68  Tex.  Cr.  R.  316,  125  S.  W.  908;  Vernon's 
Crim.  Statutes,  vol.  2,  p.  687.  Her  evidence 
can  hardly  be  said  to  be  controverted.  We 
know  of  no  precedent  that  will  warrant  this 
court  in  holding  It  so  intrinsically  weak  as 
to  render  it  Insufficient  to  support  the  verdict 
which  the  Jury  has  based  upon  it.  Previous 
decisions  of  this  court  are  uniform  in  hold- 
ing that  verdicts  for  rape  may  be  sustained 
by  the  testimony  of  a  prosecutrix  under  the 
age  of  consent.  Donley  v.  State,  44  Tex.  Cr. 
R.  429,  71  S.  W.  958;  Smith  v.  State,  73  S. 
W.  404.  Bearing  in  mind  that  innocence  is 
presumed  until  guilt  is  established  from  the 
evidence,  beyond  a  reasonable  doubt,  and 
that  if  the  evidence  falls  to  meet  this  meas- 
ure, when  considered  in  the  light  of  human 
experience,  this  court  is  given  the  power  to 
refuse  to  sanction  a  verdict  of  guilt  based 
thereon.  Code  of  Criminal  Procedure,  art. 
930.  In  cases  of  rape,  this  power  has  been 
exercised  when  occasion  demanded.  Gaziey 
T.  State,  17  Tex.  App.  277;  Dusek  v.  State, 
48  Tex.  Cr.  R.  520,  89  S.  W.  271 ;  Draper  v. 
State,  67  S.  W.  655;  Blair  v.  State,  56  S.  W. 
622;  Elam  v.  State,  20  S.  W.  710;  Gardner 
V.  State,  85  Tex.  Cr.  B.  108,  210  S.  W.  694. 


We  are  unable  to  reach  the  condusion. 
however,  that  any  matter  revealed  in  the 
record  before  us  would  warrant  our  overturn- 
ing the  verdict  rendered  by  the  Jury  and 
sanctioned  by  the  trial  court 

The  motion  for  hearing  Is  overruled. 


CASTELBERRY  v.  STATE.    (N«.  6084.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1921.) 

1.  Criminal  law  <S=»37I (2)— Possession  of  oth- 
•r  property  taken  at  same  time  admissible. 

In  a  prosecation  for  larceny,  evidence  that 
property  taken  at  the  same  time  aa  that  which 
defendant  was  charged  with  taking  was  found 
in  bis  possession  is  admissible. 

2.  Criminal  law  ®=3829 ( I )— Refusal  of  request 
covered  by  chiu-ge  not  error. 

The  refusal  of  a  request  covered  by  charge 
given  is  not  error. 

3.  Criminal  law  «s>l038(l)  —  Ob]ectloas  aad 
exoeptioas  must  be  taken  before  charge  Is 
read  to  Jury. 

Where  the  record  did  not  show  that  any 
objections  in  writing  were  filed  or  exceptions 
taken  to  the  charge  before  it  was  read  to  the 
jury,  an  alleged  error  not  of  a  fundamental 
character  cannot  be  reviewed,  though  excep- 
tions were  subsequently  presented  and  the  mat- 
ter caUed  to  the  attention  of  the  court  on  mo- 
tion for  new  trial. 

4.  Criminal  law  «=»I086(I4)  —  Taking  of  ex-  ° 
captions  must  be  verified  by  record. 

Though  the  bill  of  exceptions  stated  that 
defendant  excepted  at  trial  to  a  portion  of  the 
charge,  yet,  as  it  nowhere  appeared  in  the  rec- 
ord that  the  exception  was  presented  in  writing 
or  that  an  objection  was  made  in  writing,  ob- 
jections to  the  charge  cannot  be  reviewed;  for, 
when  exceptions  are  taken  to  the  charge  before 
being  read  to  the  jury,  they  must  be  verified  in 
some  way  as  to  inform  the  appellate  court  such 
procedure  actually  occurred. 

Appeal  from  District  Court,  Harrison 
County;   P.  O.  Beard,  Judge. 

Orrie  Castelberry  was  convicted  of  the 
th^ft  of  over  $50  in  money,  and  be  appeals. 
Affirmed. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  The  appellant  was  convict- 
ed in  Harrison  county  for  the  alleged  offense 
of  theft  of  over  $30  in  money,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  two  years. 

[1]  The  record  is  before  this  court  with 
only  the  statement  of  facts  and  the  tran- 
script, no  brief  having  been  filed,  and  counsel 
for  appellant  cites  us  to  no  authorities  in  sup- 
port  of   the   propositions   presented   in   the 
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bills  of  caceepHona  contained  In  tke  transcript. 
However,  we  have  examined  the  same,  and 
flnd  that  his  bills  of  exception  Nob.  1  and  2 
-complain  of  testimony  admitted  by  the  trial 
}Ddge^  over  his  objection,  toacfalng  appellant's 
connection  with  and  possession  of  a  check 
which  the  evidence  shows  was  taken  at  the 
same  time  that  the  money  Is  alleged  to  have 
been  stolen.  Appellant  In  the  Indictment  Is 
charged  only  with  the  theft  of  money,  and 
not  also  with  the  theft  of  the  check,  but  It 
has  been  so  frequently  held  by  this  court  that 
It  is  permissible  for  the  state  to  show  the 
possession  by  the  accused  of  property  taken 
at  the  same  time  as  that  for  which  he  Is 
beins  prosecuted  that  It  Is  unnecessary  to 
quote  authorities  with  reference  to  It,  and 
we  find  no  merit  In  appellant's  first  two  bills 
of  exceptions. 

[2]  Bills  of  exceptions  Nos.  4,  5,  6,  and  7 
present  no  error ;  they  were  either  to  request- 
ed charges  which  were  upon  the  weight  of 
the  evidence,  or  had  been  covered  In  the 
court's  general  charge. 

[3]  Appellant's  bill  of  exceptions  No.  3  is  as 
follows: 

"Be  it  remembered  that  on  the  trial  of  the 
above  entitled  and  numbered  canse  the  court,  in 
its  written  charge  delivered  to  the  jury  among 
other  instmctions,  gave  the  following  in  para- 
graph 8,  to  wit:  To  show  the  intent  with 
which  the  defendant  acted  with  respect  to  the 
property  for  the  theft  of  which  he  is  now  on 
trial' — and  the  defendant  at  the  time  of  the  said 
-trial  excepted  to  said  portion  of  said  charge, 
upon  the  ground  that  it  was  upon  the  weight  of 
the  evidence,  and  an  assumption  of  guilt  of  the 
defendant  if  the  state  proved  the  theft  of  other 
property,  and  the  defendant  tenders  this  as  his 
bill  of  exceptions,  and  requests  the  court  to 
approve  the  same  and  order  filed  as  a  part  «f 
the  record  in  this  cause." 

An  lnsi>ection  of  the  court's  charge  develops 
that  counsel  is  only  complaining  of  a  portion 
of  the  paragraph  in  which  the  language  set 
out  In  his  bill  occurs,  but,  when  we  examine 
the  record  in  this  case  as  it  Is  presented  to  us, 
we  find  this  bill  cannot  be  considered  because 
no  objections  In  writing  were  filed  or  excep- 
tions taken  to  tbe  charge  of  the  court  before 
the  same  was  read  to  the  jury,  and  It  has 
been  held  In  many  cases  that.  If  an  error 
was  committed  not  of  a  fundamental  char- 
acter, it  conld  not  be  takat  advantage  of  by 
appellant  where  exceptions  were  subsequently 
presented,  or  the  matter  called  to  the  court's 
attention  for  the  first  time  on  motion  for  new 
trial.  Manning  v.  State,  73  Tex.  Cr.  R.  72, 
164  S.  W.  11;  James  v.  State,  72  Tex.  Cr.  R. 
457,  163  S.  W.  63;  Samples  v.  State,  80  Tex. 
Cr.  H.  418,  190  S.  W.  486;  Freeman  v.  State, 
80  Tex.  Cr.  R.  20,  188  S.  W.  425;  Tudyk  v. 
SUte,  79  Tex.  Cr.  R.  303,  185  S.  W.  568; 
PoweU  V.  State,  79  Tex.  Cr.  R.  526,  187  S.  W. 
4i34. 

[4]  The  bill  of  exceptions  as  quoted  and  as 


found  In  the  record  does  say  that  the  appel- 
lant excited  at  the  time  of  the  trial  to  that 
portion  of  said  charge,  but  nowhere  In  the 
record  does  it  appear  that  the  exception  was 
presented  In  writing,  or  that  an  objection 
was  made  in  writing,  or  exception  presented 
to  that  portion  of  the  court's  charge,  or  any 
other  portion,  prior  to  the  time  the  charge 
was  read  to  the  jury.  The  special  charges 
requested  by  appellant  and  the  main  charge 
of  the  court  were  filed  oa  November  13,  but 
no  exertions  bear  file  mark  as  disclosed  by 
the  record  before  November  18,  which  was 
the  same  day  upon  which  the  motion  for  a 
new  trial  was  filed.  In  the  case  of  Salter  v. 
State,  78  Tex.  Cr.  R.  325,  180  S.  W.  691,  this 
same  question  was  presented  to  thfs  court, 
and  upon  motion  for  rehearing  in  that  case 
Judge  Davidson  uses  tbe  following  language: 

"If  there  were  any  exceptions  taken  to  the 
court's  charge  before  it  was  read  to  the  jury, 
there  is  nothing  in  the  record  to  verify  it,  and 
we  are  not  informed,  so  far  as  the  record  is . 
concerned,  that  there  were  any  such  excep- 
tions. Of  course,  where  exceptions  are  taken 
to  the  cliarge  before  being  read  to  the  jury, 
this  must  be  verified  in  some  way  so  as  to  in- 
form this  court  such  procedure  actually  oc- 
curred. Verification  of  matters  of  that  sort  is 
required." 

The  record  In  this  case  being  entirely  silent 
with  reference  to  any  such  objections  or  ex- 
ceptions in  writing  having  been  called  to  the 
court's  attention  before  his  charge  was  read 
to  the  Jury,  we  cannot  further  review  the 
question,  and,  finding  no  errors  in  the  record 
of  which  this  court  may  take  cognizance,  the 
judgment  is  ordered  afhrmed. 


PRESTIDGE  V.  STATE.    (No.  6107.) 

(Court  of  Crimbial  Appeals  of  Texas.    Feb.  28, 
1921.) 

1.  Criminal  law  <8=3824(3),  1056(1)— Failure 
to  submit  manslaughter  not  error  where  no 
request  made  and  no  exceptions  reserved. 

An  objection  upon  defendant's  appeal  from 

a  conviction  of  murder  that  the  court  erred 

in  not  submitting  the  issue  of  manslaughter  on 

the  ground  of  deceased's  insulting  conduct  to- 

'  ward  defendant's  female  relative  is  not  availa- 

'  ble  where  defendant's  counsel  requested  no  spe- 

i  cial  charges  thereon  and  reserved  no  exceptions 

to  failure  to  so  Instruct.  , 

2.  Homicide  ^5>295( I)— Evidence  held  not  to 
warrant  issue  on  manslaughter  on  account  of 
Insult  to  female. 

Where  defendant,  convicted  of  murder,  aft- 
er learning  of  the  purported  insulting  conduct 
of  deceased  toward  defendant's  female  relative, 
talked  with  deceased  on  numerous  occasions, 
even  in  defendant's  own  home,  it  was  not  error 
to  refuse  to  instruct  on  mandaughter  becaaas 
of  sudden  anger  doe  to  such  conduct. 
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3.  Criminal  law  <s=s>825(2)— That  Imtruotlon 
was  not  »peclflo  not  available  without  request 
for  further  Instructions. 

In  80  far  as  an  issue  of  manslaagbter  was 
raised  npon  a  general  propositioD  of  the  exist- 
ence of  facts  and  circumstances  which  would 
arouse  a  man  of  ordinary  temper  to  that  de- 
gree of  anger,  rage,  or  sudden  resentment  or 
terror  as  to  render  him  incapable  of  cool  re- 
flection was  submitted  to  the  jury,  if  appellant 
defendant  desired  a  more  specific  instruction 
thereon,  his  failnre  to  request  it  precludes  his 
objection. 

4.  Criminal  law  <S=»II59(I)  —  Verdict  of  Jury 
under  proper  Instructions  Is  conclusive. 

Where  the  question  of  defendant's  guilt  of 
murder  was  purely  one  of  fact  left  to  the  jury 
under  appropriate  instructions  by  the  trial 
court,  their  verdict  of  guilty  is  conclusive,  in 
the  absence  of  error  in  the  record. 

Appeal  from  District  Court,  Leon  County ; 
J.  A.  Piatt,  Judge. 

J.  T.  Prestldge  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

C.  M.  Cureton,  Atty.  Got.,  and  W.  W. 
Caves,  Asst.  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  The  appellant  was  charg- 
ed by  indictment  with  the  offense  of  murder 
in  Leon  county,  and  upon  trial  was  convict- 
ed of  niurder  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  five  years. 

No  objection  or  exception  of  any  kind  yvas 
urged  to  the  charge  of  the  court,  and  no  spe- 
cial charges  requested,  and  the  case  is  be- 
fore us  with  only  one  question  for  review. 

[1,  2]  In  appellant's  motion  for  a  new  trial 
he  urges  that  the  verdict  is  contrary  to  the 
law  and  the  evidence,  because,  he  says,  the 
evidence  shows  that  the  appellant  la  guilty 
only  of  manslaughter,  the  adequate  cause  be- 
ing, as  claimed  by  him,  insulting  conduct  of 
the  deceased  towards  appellant's  married 
daughter,  who,  the  evidence  discloses,  was 
living  with  appellant  at  the  time  of  the  homi- 
cide, and  iCor  the  further  reason  of  the  condi- 
tions existing  at  the  time  of  and  for  a  few 
days  preceding  the  homicide,  showing  the 
unfriendly  attitude  of  deceased  towards  ap- 
pellant The  court  did  not  specifically  sub- 
mit the  issue  of  manslaughter  to  the  jury 
based  npon  insulting  conduct  towards  a  fe- 
male relative,  and  appellant's  counsel  request- 
ed no  special  charges  presenting  this  issue, 
and  reserved  no  exception  to  the  failure  of 
the  court  so  to  do ;  but,  even  if  this  had  been 
done,  we  think,  from  a  careful  examination 
of  the  statement  of  facts,  that  the  court 
would  have  been  fully  warranted  in  not  hav- 
ing submitted  that  -issue,  as  it  is  disclosed 
beyond  question  that  after  appellant  bad 
learned  of  the  purported  insulting  conduct 
he,  on  a  number  of  occasions,  met  the  deceas- 
ed and  talked  with  him,  even  in  his  (appel- 


lant's) own  home,,  and  the  court  would  have 
committed  an  error  against  the  state  if,  un- 
der the  facts  disclosed,  be  had  submitted 
such  issue  specifically. 

[S]  In  flo  tar  as  the  issue  of  manslaughter 
was  raised  upon  the  general  proposition  ot 
the  existence  of  facts  or  circumstances  which 
would  arouse  a  man  of  ordinary  temper  to 
that  degree  of  anger,  rage,  sudden  resent- 
ment, or  terror  as  to  render  him  incapable  of 
cool  reflection,  same  was  submitted  to  the 
jury,  and,  if  appellant  desired  more  specific 
instructions  with  reference  to  that  issue,  be 
failed  to  ask  for  the  same,  or  to  complain  of 
the  charge  given  by  the  court. 

[4]  We  are  not  able  to  agree  with  appel- 
lant's contention,  after  an  examination  of 
the  facts,  that  the  jury  was  tmwarranted  in 
finding  him  guilty  of  murder,  as  the  facts 
in  the  case  would  authorize  such  a  finding, 
and  it  being  purely  a  question  of  fact  left 
to  the  jury  under  appropriate  instructions  by 
the  trial  court,  and  the  Jury  having  solved 
that  question  against  appellant,  we  find  no 
error  in  the  record,  and  the  judgment  must 
be  affirmed. 


MOORE    V.   STATE.    (No.   5221.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  '2S, 
1921.    Behearing  Denied  March  9,  1921.) 

1.  Homicide  «=» 1 93— Evidence  for  state  tend- 
ing to  show  deceased  not  armed  competent 

In  a  prosecution  for  murder  committed  by 
killing  one  who  defendant  thought  had  maligned 
his  sister,  the  state's  theory  being  that  deceased 
made  no  demonstration  at  the  time,  and  that 
there  was  no  act  from  which  defendant  could 
reasonably  draw  the  inference  he  was  in  dan- 
ger of  attack,  under  the  circumstai^es  it  was 
competent  for  the  state  to  show  that  deceased 
was  not  armed. 

2.  Criminal  law  «=>i  144(12)— Showing  luafli. 
dent  to  overcome  presumption  In  favor  of 
correctness  of  exclusion  of  testimony. 

In  a  prosecution  for  murder  committed  by 
killing  one  who  defendant  thought  had  maligned 
his  sister,  showing  that  defendant  lived  some 
150  to  300  yards  from  the  scene  of  the  killing, 
was  seen  to  start  in  the  direction  of  his  home 
and  to  reach  it,  was  insufficient  to  overcome 
the  presumption  in  favor  of  the  correctness  of 
the  trial  court's  ruling  in  excluding,  as  not  res 
gestte,  testimony  of  defendant's  wife  that  on 
reaching  his  home  he  stated  he  had  shot  de- 
ceased, who  had  been  talking  about  his  (de- 
fendant's)  sister. 

3.  Homicide  «=9282— EvIdenoe  not  Insufllclent 
as  a  matter  <rf  law  to  support  oonviction  of 
murder. 

In  a  prosecution  for  mnrder  committed  bf 
killing  one  who  defendant  believed  had  ma- 
ligned his  r.ister,  evidence  held  as  a  matter  of 
law  not  insufficient  to   support  conviction  of 
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miirder  as  agaiiiBt  cuttentlon  that  manalaughter 
-only  was  shown. 

4.  HoMloMa  «s>lS2— Bardan  aa  atata  to  prova 
facta  ahowlng  killing  was  mardar  rather  thaa 
aianaiaughter. 

The  burden  is  on  the  state,  in  a  prosecotion 
for  homicide,  to  prove  the  facts  which  show 
the  homicide  was  unlawful,  and  which  bring  it 
within  the  higher,  rather  than  the  lower,  grade 
-of  offense  included  in  the  indictment 

5.  Hoinloide  ®=»250— Defendant  antltlad  to 
havo  offease  mitigated  to  manslaughtar.  If 
evidence  produces  reasonable  doubt  as  to 
grade. 

To  bring  unlawful  homicide  within  the 
-grade  of  manslaughter  as  against  that  of  mur- 
der, the  burden  is  not  on  accused  to  prore  the 
mitigating  drcumstancea,  but  he  is  entitled  to 
have  the  offense  mitigated  to  the  grade  of  man- 
slanghter,  if  there  is  evidence  producing  in  the 
minds  of  the  jury  a  reasonable  doobt  as  to 
which  of  the  grades  of  the  offense  he  should 
be  convicted  of. 

6.  CrtMlnal  law  «=s>824(3)— Court  not  Justllled 
la  departing  from  praotloe  In  oharglng  as  to 
grade  of  offense  unless  requested. 

The  court  trying  a  homicide  case  would  not 
be  justified,  unless  fortified  with  a  request  or 
an  equivalent  exception,  in  departing  from  the 
approved  practice  in  framing  his  charge  of  em- 
"bracing  a  qualifying  instruction  that  if  the  jury 
believed  l>eyond  a  reasonable  doubt  accused  was 
guilty  of  some  grade  of  culpable  homicide,  but 
had  a  reaaonable  doubt  as  to  whether  it  was 
murder  or  some  lower  grade  of  the  offense;  no 
conviction  can  be  had  of  the  higher  grade. 

7.  Crlmleal  law  «=9824(3)— lastruotlon  on 
grade  of  offense  not  error,  In  abseace  of  ro- 
qneated  special  oharge. 

In  a  prosecntion  for  homicide  committed 
on  one  who  defendant  believed  had  maligned  his 
eister,  in  the  absence  of  requested  special 
charge  presenting  manslaughter  defensively  in 
connection  with  the  charge  of  murder.  Instruc- 
tion on  manslaughter  that  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  was  laboring  under  such  a  de- 
gree of  anger,  rage,  etc.,  as  to  render  bis  mind 
incapaUe  of  cool  reflection,  produced  by  in- 
formation as  to  decedent's  improper  proposals 
to  defendant's  sister,  etc.,  the  killing  was  man- 
slaughter, held  not  error. 

9.  Honlclde  «=»295(l)— Instruetlon  on  prove- 
eatlOB  held  not  erroneous. 
In  a  prosecution  for  honudde  committed 
«n  one  whom  defendant  believed  to  have  malign- 
ed or  made  indecent  proposals  to  his  sister,  in- 
structions as  to  manslaughter  referring  to  the 
effect  of  rage  in  defendant  produced  by  the 
provocation  of  information  of  decedent's  con- 
duct held  not  erroneous  as  conveying  the  idea 
that  the  right  of  defendant  growing  out  of  al- 
leged insulting  conduct  towards  or  words  re- 
lating to  his  sister  depended  on  the  existence 
of  such  conduct  or  words  in  fact. 

9.  Criminal  law  «=>829(5)— Refusal  to  instrnot 
on  defendant's  right  to  arm  himself  Md  seek 
deoeased  not  error  In  view  of  unqualified 
ohargo. 

In  a  prosecution  for  homicide  committed 
OB  one  whom  defendant  believed  to  have  malign- 


T.  STATE  219 

B.W.) 

ed  his  sister,  the  trial  court  having  embodied  in 
the  charge  no  qualification  of  the  right  of  per- 
fect self-defense,  his  refusal  to  instruct  on 
the  law  applicable  to  defendant's  <right  to  arm 
himself  and  seek  deceased  for  an  explanation 
was  not  error. 

On  Motion  for  Rehearing. 

10.  Homicide  <S=»295(3)— Requested  oharge  on 
provocation  erroneous  as  omitting  essential 
of  overwhelming  passion. 

In  a  prosecution  for  homicide  committed 
on  one  who  defendant  believed  had  maligned 
his  sister,  special  charge  requested  by  defend- 
ant on  the  effect  of  provocation,  through  infor- 
mation as  to  decedent's  conduct,  in  redadng 
the  offense  to  manslaughter,  held  erroneous  as 
omitting  the  essential  ingredient  of  a  passion 
in  defendant  such  as  rendered  the  mind  inca- 
pable of  cool  reflection. 

11.  Homicide  «=3300(9)— Evldenee  Insafllelent 
to  oall  for  Instruction  on  defendant's  right 
to  arm  himself. 

In  a  prosecntion  for  homicide  committed 
on  one  who  defendant  believed  had  maligned 
his  sister,  evidence  held  insufficient  to  present 
the  issue  of  defendant's  right  to  arm  himself 
and  ask  an  explanation  of  deceased  to  call  for 
instruction  thereon. 

12.  Homicide  «=»340(  I  )--Charge  not  aptly 
framed  held  harmless. 

In  a  prosecution  for  homicide  committed  on 
one  who  defendant  claims  be  thought  had  ma- 
ligned his  sister,  charge  of  the  court  substan- 
tially presenting  the  issues  made  by  the  record, 
though  not  as  aptly  framed  as  it  might  have 
been,  held  harmless  to  defendant. 

Appeal  from  District  Coart,  Erath  County ; 
J.  B.  Keith,  Jndge. 

Luther  Moore  was  convicted  of  murder, 
and  be  appeals.-    Affirmed. 

W.  J.  Oxford,  of  Tliurber,  J,  A.  Jcdmson, 
of  Stephenvllle,  and  A.  E.  Hampton,  of  De 
Leon,  for  appellant. 

E.  B.  Hendricks,  Aast  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appeal  Is  from  a  con- 
viction of  murder  and  punishment  flxed  at 
confinement  In  the  penitentiary  for  a  period 
of  ten  years. 

Tbe  appellant  shot  and  killed  Charles  Clen- 
dennlng  on  tbe  25th  day  of  August,  1917. 
Some  time  prior  to  the  homicide  the  resi- 
dence of  appellant's  mother  had  been  bur- 
glarized and  some  property  taken  therefrom 
belonging  to  HalUe  Moore,  appellant's  sister. 
Audio  Moore,  appellant's  nephew,  was  charged 
and  Indicted  for  the  offense  of  burglary,  and 
the  deceased  signed  his  ball  bond.  Audio 
Moore  seems  to  have  subsequently  made  some 
statements  to  the  grand  jury  reflecting  upon 
the  character  of  -Hallie  Moore  for  virtue  and 
chastity.  The  grand  Jury  caused  HalUe 
Moore  to  come  before  them,  as  we  gather 
from  the  record,  to  determine  whether  in 
making    the    statements    mentioned    Audie 
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Moore  had  been  gnllty  of  perjury.  Appellant 
and  bis  brother  accompaniecl  their  sister  Hal- 
lie  to  the  county  seat,  and  In  conversation 
with  the  district  attorney  and  members  of 
the  grand  Jury  protested  against  the  Interro- 
gation of  their  sister  upon  the  subject ;  and, 
In  the  course  of  their  conversations  with  the 
persons  named  and  the  sheriff,  appellant  con- 
nected the  name  of  the  deceased  with  the 
transaction''.  After  returning  to  their  home 
they  made  inquiries  of  their  sister  touching 
the  matter,  and  she  denied  any  miscon- 
duct on  her  part,  and  said  that  while  she 
was  an  Inmate  of  the  home  of  the  deceased, 
about  a  month  before  the  tragedy,  he  had 
made  indecent  proposals  to  her.  Two  or 
three  days  subsequent  to  this  conversation 
the  tragedy  occurred.  Afr  the  time  it  todt 
place  the  deceased  was  sitting  ujwn  the  coun- 
ter Im  a  store  in  the  village.  The  appellant 
accused  him,  and  after  a  few  words  were  ex- 
changed the  deceased  was  shot  and  fatally 
wounded. 

The  evidence  is  somewhat  In  conflict  con- 
cerning the  conversation  that  took  place, 
though  it  does  appear  without  dispute  that 
immediately  before  the  shooting  the  appellant 
asked  the  deceased  if  be  had  not  been  mak- 
ing some  talk  or  taking  some  part  in  that 
matter  that  Audio  Moore  wag  getting  up 
about  Hallie  Moore,  stating  that  if  he  had 
done  so  he  was  a  "God  damned  liar."  The 
state  witnesses  testified  that  deceased  replied 
that  he  had  not,  or  at  least  they  so  under- 
stood him;  and  appellant  then  said,  "Well, 
if  you  have  made  any  talk  publicly  or  private- 
ly about  Hallie,  you  are  a  God  damned  son 
of  a  bitch;"   and  immediately  fired. 

[1]  The  appellant  introduced  in  evidence  a 
part  of  the  dying  declaration  of  the  deceased, 
as  follows: 

"In  the  first  place  he  has  been  on  friendly 
terms  with  me.  He  walked  in  to  Bud  Bynum's 
Gro.  Store.  T  was  reading  a  sketch  in  Ft. 
Worth  Star-Telegram  about  Gov.  Ferguson 
and  we  was  talking  about  Ferguson  having  a 
hard  deal.  He  walked  in  at  that  time.  He 
asked  what  we  were  discussing.  A  whole 
crowd  talked  for  several  minits.  He  suddenly 
stopped  talking  and  laughing  and  he  looked  and 
gazed  at  me.  He  asked  If  I  knew  about  Audy 
making  talk  about  Hally  Moore.  I  told  him  1 
had  a  little  sketch  of  it.  He  says  we  been 
told  that  you  were  instrumental  in  talk  going 
on.  He  wanted  to  know  if  I  hadn't  said  some- 
thing about  Hally.  1  told  him  I  hadn't  made 
any  public  statement  to  anybody  regarding  her. 
He  snid  if  yon  have  made  any  remark  about 
her  either  publicly  or  privately  you  ore  a  G.  U. 
L.  M.  F.  S.  of  Bitch.  I  started  off  of  counter 
and  he  begun  shooting.  He  shot  twice  and  hit 
me;  and  I  said,  be  has  killed  me,  and  jumped 
over  behind  counter.  I  went  out  door  and  he 
went  towards  home.  I  intimated  to  some  one 
that  gen.  opinion  was  that  girl  wasn't  acting 
Just  right." 

The  State  Introduced  from  the  dying  dec- 
laration the  statement:  "I  never  had  any 
weapon  of  any  kind."    Exception  was  reserv- 


ed to  this  upon  several  grounds,  which  'we 
think  are  not  tenable.  The  case  was  tried 
upon  the  theory  that  the  issue  of  seltKlefoise 
upon  apparent  danger  was  involved.  The 
state's  theory  was  that  the  deceased  made  no 
demonstration,  and  that  there  was  no  act 
from  which  the  appellant  could  reasonably 
draw  the  inference  that  he  was  in  danger  of 
attack.  Under  these  circumstances,  it  was 
competent  for  the  state  to  show  that  the  de- 
ceased was  not  armed,  in  support  of  its  the- 
ory that  he  made  no  demonstration.  Wil- 
liams V.  State,  30  Tex.  App.  444,  117  S.  W. 
408;  Dougherty  v.  State,  69  Tex.  Cr.  K.  469, 
128  S.  W.  398;  Branch's  Annotated  Penal 
Code,  i  1931. 

[2]  There  is  complaint  made  of  the  refusal 
of  the  court  to  permit  the  appellant  to  prove 
by  his  wife  that  on  reaching  his  home  he 
stated  that  he  had  shot  Charley  Clendenning ; 
that  "Charley  had  been  talking  about  Hallie." 
The  court,  in  qualifying  the  bill,  states  that 
this  "was  not  shown  to  be  res  gest« ;  neither 
the  time  elapsing  after  the  shooting  nor  the 
whereabouts  of  the  defendant  having  been 
fully  shown."  It  appears  from  the  bill  that 
the  appellant  lived  at  a  point  variously  es- 
timated at  150  to  300  yards  from  the  scene 
of  the  homicide,  and  that  he  was  seen  to- 
start  In  the  direction  of  his  home,  and  that 
he  reached  his  home.  There  is  a  failure  to 
show  whether  he  went  directly  to  his  h<Hue 
or  not,  and  what  intervened  between  the 
homicide  and  his  reaching  home.  We  are  un- 
able to  conclude  that  the  facts  as  recited  in 
the  bill  overcome  the  presumption  in  favor 
of  the  correctness  of  the  court's  ruling. 

[3]  We  are  unable  to  accept  the  view  ad- 
vanced by  appellant  that  under  the  facts  a 
conviction  for  a  higher  grade  of  offense  than 
manslaughter  cannot  be  sustained.  There  is 
much  evidence  from  which  the  Jury  might 
have  concluded  that  the  cause  of  the  killing 
was  the  information  received  by  the  appel- 
lant touching  the  language  and  conduct  of 
the  deceased  towards  the  appellant's  sister. 
There  is  evidence,  however,  before  the  ap- 
pellant was  Informed  that  the  deceased  had 
made  any  improper  proposals  to  Hallie  Moore, 
that  the  appellant  expressed  ill  will  towards 
the  deceased,  which,  under  the  circumstances, 
may  have  been  properly  attributed  by  the 
Jury  to  the  fact  that  appellant  was  incensed 
because  the  deceased  had  become  the  surety 
of  Audio  Moore  upon  the  bail  bond.  The 
homicide  did  not  take  place  for  several  days 
after  appellant  had  received  the  information 
given  him  by  his  sister,  and  his  conduct  dur- 
ing the  intervening  time,  even  up  to  a  short 
time  before  the  homicide,  as  detailed  by  some 
of  the  witnesses,  m!)y  have  impressed  the 
Jury  with  the  view  that  his  mind  was  not 
rendered  incapable  of  cool  reflection  by  the 
information  touching  the  insulting  conduct. 
Moreover,  there  was  a  sharp  issue  of  fact 
upon  which  the  Jury  may  have  found  against 
the  appellant  as  to  whether  the  homicide  took 
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l^ace  at  the  fliat  meeting  after  knowledge  of 
the  Insulting  eondnct  It  is  true  that  in  the 
dying  declaration  the  deceased  said  that -after 
appellant  referred  to  the  conduct  of  Audle 
Moore  toward  Hallie  Moore  he  (the  deceased) 
said  that  he  bad  made  no  public  statement  to 
anybody  regarding  it.  The  dying  statement 
was  made  whm  the  deceased  was  in  a  very 
weak  condition,  and  was  under  the  influence 
of  narcotics,  according  to  some  of  the  evi- 
dence. The  eyewitnesses  who  teetifled,  some 
of  them,  said  that  the  deceased's  reply  to 
appellant  was  that  he  had  had  no  connection 
with  the  matter.  Under  the  facts,  we  do  not 
feel  warranted  in  holding,  as  a  matter  of  law, 
that  the  evidence  would  not  support  a  oon- 
Tlctlon  of  murder. 

The  evidence  raised  the  issues  of  murder, 
manslaughter,  and  self-defense,  and  these  the 
court  submitted  to  the  Jury.  Exceptions  to 
the  charge  were  reserved.  Tbe  chief  alleged 
-vice  in  the  charge  Is  that  it  was  so  framed  as 
to  convey  to  the  )nry  the  idea  that  the  ap- 
pelant was  required  to  prove  the  facts  re- 
lied on  by  him  to  reduce  the  grade  of  the 
bomldde  from  murder  to  manslaughter.  The 
particular  phase  of  tbe  charge  against  which 
tbls  criticism  is  urged  is  quoted  from  the 
diarge  on  manslaughter  as  follows: 

"And  if  you  further  believe  from  the  evidence, 
beyond  a  reasonable  doabt,  that  at  tbe  time 
the  defendant  shot  tbe  deceased  he  was  labor- 
ing under  sncfa  a  degree  of  anger,  rage,  resent- 
ment, or  terror,  aa  to  render  his  mind  inca- 
pable of  cool  reflectioii,  produced  by  the  de- 
fendant having  been  informed  that  deceased 
bad  previously  made  improper  and  indecent 
proposals  to  his  si«ter,  and  that  such  killing 
took  place  upon  the  first  meeting  of  deceased 
by  the  defendant,  after  he  bad  learned  of  such 
insulting  conduct  or  words  towards  his  sister, 
or  If  yon  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  at  the  time  of 
the  homicide  in  question  the  deceased  admitted 
in  the  presence  of  or  to  the  defendant  that  he 
(the  deceased)  had  made  stntemetits  derogatory 
to  the  character  of  the  defendant's  sister,  and 
on  account  of  such  admissions,  if  any  were 
made,  tbe  mind  of  tbe  defendant  was  then  in- 
capable of  cool  reflection,  and  in  that  condition 
of  mind  he  shot  the  deceased  voluntarily  and 
without  justification,  then  in  either  event  you 
win  find  the  defendant  guilty  of  manslaughter." 

(4,  S]  When  the  Issues  of  self-defense,  man- 
slaughter, and  murder  are  raised  by  the  evi- 
dence, it  is  often  difficult  to  so  frame  the 
idiarge  to  the  Jury  that  it  will  not  trench  up- 
oa  the  rule  touching  tbe  burden  of  proof,  and 
at  tbe  same  time  safeguard  tbe  ri^ts  of  tbe 
accused.  This  difficulty  grows  out  of  the 
fact  that  tbe  lower  grades  of  homicide  are 
indnded  In  an  indictment  for  murder,  and 
these  lower  grades,  in  a  case  Involving  tbe 
issues  mentioned,  occupy  both  an  offensive 
and  a  defensive  relation  to  tbe  case.  The 
Jury  Is  called  upon  to  determine  whether  tbe 
homicide  was  lawful  or  unlawfuL  The  bur- 
den is  upon  the  state  to  prove  beyond  a  rea- 
sonable doubt  tbe  facts  which  show  It  to  be 
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unlawful  and  the  facts  which  bring  It  within 
the  higher,  rather  than  the  lower,  grade  of 
offense  Included  In  the  indictment.  To  bring 
an  unlawful  homicide  within  the  grade  of 
manslaughter  as  against  that  of  murder,  tbe 
burden  is  not  upon  tbe  accused  to  prove  tbe  ' 
mitigating  circumstances,  but  he  Is  entitled 
to  have  the  offense  mitigated  to  tbe  grade  of 
manslaughter,  if  there  Is  evidence  which  pro- 
duces in  the  minds  of  the  Jury  a  reasonable 
doubt  as  to  which  of  tbe  grades,  tbe  higher 
or  lower,  he  should  be  convicted. 

[6]  The  usual  manner  pursued  is  to  em- 
brace in  tbe  charge  a  qualifying  instruction 
to  the  effect  that  If  the  Jury  believe  beyond 
a  reasonable  doubt  that  tbe  accused  Is  guilty 
of  some  grade  of  culpable  homicide,  bbt  have 
a  reasonable  doubt  as  to  whether  It  is  mur- 
der or  some  lower  grade  of  offense,  then  tbe 
benefit  of  the  doubt  must  be  given  to  the  ac- 
cused, and  no  conviction  can  be  had  of  the 
higher  grade.  Such  qualifying  Instruction 
has  generally  been  held,  in  the  absence  of 
request  for  more  specific  Instruction,  suffl- 
dent  to  relieve  the  charge  of  substantial  ob- 
jection when  considered  as  a  whole.  Pitts  v. 
State,  29  Tex.  App.  374, 16  S.  W.  189 ;  Spaag- 
ler  V.  State,  42  Ter.  Cr.  R.  246,  61  S.  W.  314: 
Oldham  v.  State,  63  Tex.  Cr.  R.  627.  142  S. 
W.  17;  Best  v.  State,  58  Tex.  Cr.  R.  831, 
125  S.  W.  909;  Hendricks  v.  State,  69  Tex. 
Cr.  R.  205,  209,  154  S.  W.  1005;  Lagrone  v. 
State,  84  Tex.  Cr.  R.  609,  209  S.  W.  411.  The 
refusal  of  the  court  to  respond  to  such  a  re- 
quest would  probably  be  erroneous.  Hud- 
dleston  v.  State,  54  Tex.  Cr.  R.  93.  112  8.  W. 
64,  130  Am.  St.  Rep.  876;  Melton  v.  State. 
47  Tex.  O.  R.  451,  83  S.  W.  822 ;  Terrell  v. 
State,  63  Tex.  Cr.  R.  606,  111  S.  W.  152; 
Stuart  V.  State,  57  Tex.  Cr.  R.  592,  124  S.  W. 
656;  Castro  v.  State,  66  Tex.  Cr.  R.  285, 
146  S.  W.  553 ;  Mason  v.  State,  72  Tex.  Cr. 
R.  501,  163  S.  W.  66.  He  would  not,  how- 
ever, be  Justified  in  departing  from  the  ap- 
proved practice  In  framing  his  charge,  unless 
fortified  with  a  request  or  an  equivalent  ex- 
ception. Otherwise,  in  the  event  of  the  con- 
viction of  manslaughter,  the  accused  would 
have  a  Just  complaint  In  his  claim  that  but 
for  the  shifting  of  the  burden  of  proof  his 
theory  of  Justifiable  homicide  might  have 
been  accepted  by  the  Jury. 

The  language  used  In  tbe  exception  In  tbe 
instant  case  we  quote: 

"Because  said  charge  is  not  the  law,  is  preju- 
dicial to  the  rights  of  tho  defendant,  is  re- 
strictive against  the  defendant,  places  undue 
and  unwarranted  burden  upon  the  defendant, 
and  omits  to  submit  the  material  issues  to  the 
jury." 

[7]  No  special  charge  upon  this  subject 
was  requested.  In  this  state  of  the  record, 
we  believe  tbe  point  presented  does  not  Jus- 
tify or  authorize, us  to  reverse  the  case.  A 
leading  case  upon  the  subject  is  Pitta  t. 
State,  29  Tex.  App.  374,  16  S.  W.  189,  from 
which  we  take  tbe  following  quota ti<ni: 
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"Bnt  it  !•  Insisted  that  the  court  not  only 
committed  a  grave,  bnt  fundamental,  error  in 
tbe  manner  in  which  the  law  of  manslaughter 
was  submitted  upon  that  issue,  as  raised  by 
the  evidence.  Tbe  portion  of  the  charge  com- 
'  plained  of  is  as  follows,  viz.:  'If  the  defend- 
ant had  been  informed  that  said  Stem  had  used 
insulting  language  about  his  (defendant's)  wife, 
and  when  defendant  heard  of  said  language,  the 
same  created  in  the  mind  of  defendant  such 
passion  as  to  render  his  mind  incapable  of  cool 
reflection,  and  acting  under  the  impulse  of  said 
passion,  if  any,  be  with  a  gun  shot  and  killed 
the  said  Stem  the  first  time  he  met  him  after 
be  had  been  informed  that  Stem  had  used  in- 
sulting language  about  his  (defendant's)  wife, 
then  you  are  instructed  be  would  be  guilty  of 
manslaughter.  And  if  yon  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  kill  said  Stem  in  the  maimer 
and  under  the  circumstances  as  before  ex- 
plained in  this  paragraph,  then  you  will  find 
the  defendant  guilty  .of  manslaughter  and  as- 
sess his  punishment.'  To  this  paragraph  of 
tbe  charge  the  defendant,  by  his  counsel,  ex- 
cepted before  the  jury  retired,  because  it  re- 
quired the  jury  to  believe  beyond  a  reasonable 
doubt  all  the  facts  necessary  to  reduce  the 
homicide  to  manslaughter  before  they  could 
reduce  the  grade  of  his  offense.  In  support  of 
this  position  we  are  cited  to  Rockhold's  Case, 
16  Tex.  App.  S77,  in  which  this  court  held  that 
it  was  not  necessary  that  the  jury  should  be- 
lieve beyond  a  reasonable  doubt  any  fact  es- 
sential to  tbe  establishment  of  a  defense  or  a 
lower  grade  of  crime.  'On  the  contrary,'  it  was 
said,  'if  they  have  reasonable  doubt  of  the 
existence  of  the  facts  essential  to  establish 
the  higher  grade  of  offense,  the  defendant  is 
entitled  to  the  benefit  <rf  such  doubt  The  jury 
should  never  be  required  to  apply  the  reason- 
able doubt  to  the  existence  or  nonexistence  of 
a  defense  before  they  should  give  the  defend- 
ant the  benefit  of  such  defense.'  As  thus  an- 
nounced the  rule  of  law  is  unquestionably  cor- 
rect. But,  in  our  opinion,  it  is  not  applicable 
in  this  instance,  taking  the  charge  as  a  whole, 
and  considering  tbe  paragraph  quoted  in  con- 
nection with  the  context.  After  having  correct- 
ly applied  the  law  of  murder  in  both  degrees 
to  the  facts,  the  court  instructed  the  jury: 
'It,  under  the  evidence  and  the  instructions  giv- 
en in  this  charge,  you  have  a  reasonable  doubt 
of  defendant's  guilt  as  to  murder  of  the  sec- 
ond degree,  then  you  will  acquit  him  of  that  of- 
fense, and  will  next  consider  whether,  under 
the  evidence  anS  the  law  as  given  in  this  charge, 
he  is  guilty  of  manslaughter,  or  whether  he 
was  justified  in  taking  the  life  of  Dave  Stem, 
if  you  find  he  did  kill  said  Stem.'  Immediately 
succeeding  this  is  tbe  language  in  the  paragraph 
quoted,  which  is  so  bitterly  complained  of.  We 
think  tbe  complaint  is  unwarranted  and  un- 
tenable. The  court  has  evidently  disposed  of 
the  higher  grades,  and  is  now  instructing  as 
between  manslaughter  and  self-defense.  As 
between  these  two  issues  the  jury  must  find 
manslaughter  beyond  a  reasonable  doubt.  He 
is  not  applying  the  reasonable  doubt  to  man- 
slaughter as  a  lesser  degree,  but  to  manslaugh- 
ter as  a  crime,  as  against  self-defense,  or  no 
crime  at  all.  and  in  such  •case  tbe  jury  are 
properly  told  they  must  find  manslaughter  be- 
yond a  reasonable  doubt  to  warrant  a  convic- 
tion of  that  crime." 


In  the  instant  caae  the  issues  Involved  and 
the  Instruction  given  (including  the  qualify- 
ing clause)  arc,  In  substance,  the  same  as 
those  In  the  case  from  which  the  above  quo- 
tation is  made.  The  principle  announced  and 
tbe  rules  of  law  applied  in  the  opinion  writ- 
ten by  Presiding  Judge  White  deciding  that 
case  are  controlling  in  this  one. 

[<]  We  think  the  charge  did  not  ccmvey 
to  the  Jury  the  idea  that  the  right  of  appel- 
lant, growing  out.  of  alleged  insulting  con- 
duct towards  or  words  relating  to  his  sister, 
depended  upon  the  existence  of  such  conduct 
or  words  in  fact.  In  addition  to  tbe  above 
quotation  from  the  charge,  the  following  was 
embodied  in  it: 

"Insulting  words  or  conduct  of  the  person 
killed  towards  a  female  relation  of  the  party 
guilty  of  the  homicide  is  in  law  deemed  ade- 
quate cause,  provided  the  killing  took  place  im- 
mediately upon  the  happening  of  the  insulting 
conduct  or  the  uttering  of  the  insulting  words, 
or  so  soon  thereafter  as  the  party  killing  may 
meet  with  the  party  killed  alter  having  been 
informed  of  such  insults. 

"And  in  this  connection  the  jury  are  at  lib- 
erty to  determine  from  all  the  facts  and  cir- 
cumstances in  this  case  whether  or  not  the  de- 
fendant was  informed  of  the  insulting  words 
or  conduct,  if  any,  on  the  part  of  the  deceased 
towards  the  defendant's  sister,  and  whether 
such  information  was  the  real  cause  which  pro- 
voked the  kilUng." 

[9]  The  court  having  in  the  charge  embod- 
ied no  qualification  of  the  right  of  perfect 
self-defense,  there  is  no  merit  in  the  com- 
plaint of  the  refusal  to  instruct  the  jury  on 
the  law  applicable  to  the  appellant's  right  to 
arm  himself  and  seek  the  deceased  for  an  ex- 
planation. Wllliford  T.  State,  38  Tex.  Or. 
R.  393,  42  S.  W.  972;  Smith  t.  State,  81  Tex, 
Cr.  B.  368,  195  S.  W.  598, 

We  have  examined,  bnt  deem  it  unneces- 
sary to  comment  on,  the  other  questions  pre- 
sented for  review ;  suffice  it  to  say,  none  of 
them  in  our  judgment  are  well  taken. 

The  judgment  is  affirmed. 

On  MotiMi  for  Blearing. 

LATTIMORE,  J.  [10]  In  his  motlcni  for 
rehearing  appellant  practically  concedes  that 
the  issue  of  self-defense  was  not  supported 
by  testimony.  There  is  strong  contention, 
however,  that  our  opinion  incorrectly  decided 
the  various  phases  of  manslaughter.  Appel- 
lant says  that  we  erred  in  holding  that  he 
asked  no  special  charge  on  manslaughter. 
We  did  not  intend  to  so  hold,  but  did  Intrad 
to  say  that  no  charge  was  asked  presenting 
manslaughter  defensively  in  connection  with 
the  charge  of-  murder.  The  special  charge 
asked  Is  as  follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that  if  the  defendant  had  been  informed  from 
any  source  that  the  deceased  had  been  guilty 
of  insultmg  words  or  conduct  toward  his  (de- 
fendant's) sister,  he  had  the  right  to  arm  him- 
self and  to  approach  the  deceased  for  an  ex- 
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planation  of  said  conduct  and  words,  and  if 
at  the  time  the  defendant  approached  the  de- 
ceased he  (the  deceased)  stated  to  the  defend- 
ant that  he  had  not  made  any  public  talk  about 
the  defendant's  sister,  and  if  the  defendant 
construed  said  statement,  in  connection  with 
the  manner  in  which  it  was  made,  as  an  affirm- 
ance of  the  fact  tliat  the  deceased  had  made 
priTate  talks  about  the  defendant's  sister,  and 
the  defendant,  out  of  passion  arising  from  said 
statement  of  the  deceased  at  the  time,  in  con- 
nection with  any  previons  information  that 
had  been  conveyed  to  the  defendant,  shot  and 
killed  the  deceased,  his  offense  should  not  be 
of  a  higher  grade  than  manslaughter,  and  the 
fact  that  he  was  armed  and  that  he  accosted 
the  deceased  for  an  explanation  would  in  no 
way  preclude  his  right  to  have  the  offense  re- 
duced to  the  grade  of  manslaughter." 

That  ^is  special  charge  Is  erroneous  Is 
manifest  It  omits  the  essential  Ingredient 
of  a  passion  such  as  rendered  the  mind  in- 
capable of  cool  reflection.  Passion  includes 
anger  and  rage.  To  tell  the  jnry  that  if  ap- 
pellant in  passion,  from  any  cause,  shot  and 
killed,  he  conld  be  gollty  of  nothing  more 
than  manslaughter,  would  announce  a  doc- 
trine which  would  eliminate  murder  from 
most  homicide  cases. 

[11]  The  contention  that  said  charge  should 
have  been  given  because  same  presented  ap- 
pellant's right  to  arm  himself  and  ask  an 
explanation  seems  to  us  erroneous,  for  an 
additional  reason  to  that  advanced  in  our 
former  opinion.  The  record  seems  to  present 
no  evidence  suiqporting  such  issue.  The  par- 
ties to  the  tragedy  seem  to  have  lived  not 
very  far  ai>art,  and  it  does  not  appear  that 
appellant  went  to  the  field,  home,  or  place 
of  business  of  deceased  on  the  occasion  of 
the  homicide,  but  that  be  met  him  casually 
in  a  public  storehouse  and  that  on  said  occa- 
sion, after  delivering  a  message  to  another 
party,  appellant  accosted  deceased.  Appel- 
lant did  not  testify,  and  nothing  In  the  tes- 
timony, of  any  other  witness  suggests  that 
appellant  went  to  said  place  because  he  ex- 
I)ected  or  purposed  to  meet  deceased.  We 
know  of  no  rule  or  law  in  this  state  giving 
to  (Hie  who  says  that  another  party  has  in- 
sulted a  female  relative  the  right  to  pnt  a 
pistol  in  his  pocket  and  go  promiscuously 
about  public  places,  or  anywhere  that  his 
business  may  call  him,  and  then  seek  to  Jus- 
tify the  having  on  or  about  his  person  such 
weai>on  upon  the  hypothesis  that  he  might 
meet  the  party  who  had  Insulted  his  relative, 
in  some  place. 

Appellant  again  Insists  that  the  charge  on 
manslaughter  was  too  restrictive  and  that  It 
excluded  any  idea  of  manslaughter  predicat- 
ed upon  insult  to  a  female  relative  as  pre- 
sented to  appellant,  or  discovered  by  him, 
from  statements  made  by  Sheriff  Deason  and 
County  Attorney  FannllL  We  have  examined 
the  testimony  on  this  point  and  find  that 
both  of  said  men  testified  and  denied  having 
communicated  to  appellant  any  information 
to  the  effect  that  deceased  made  slanderous 
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statements  about  his  sister.  Both  said  wit- 
nesses disclosed  that  appellant  and  his  broth- 
er came  together  making  inquiries  about  the 
fact  that  deceased  had  gone  on  the  bond  of 
one  Audio  Moore.  Audie  Moore  was  a  rela- 
tive of  aiH>eUant,  and  there  seems  no  question 
but  that  he  had  been  before  the  grand  jury 
and  had  made  damaging  statements  concern- 
ing appellant's  sister. 

[12]  We  have  again  examined  the  diarge  of 
the  court,  and  whUe  same  may  not  have  been 
as  aptly  framed  as  it  might,  still  we  think 
it  substantially  presented  the  issues  made  by 
the  record,  and  that  no  harm  to  appellant 
seems  to  have  resulted  from  the  terms  of  said 
diarge.  The  evidence  discloses  almost  with- 
out contradiction  that  the  sister  of  appellant 
had  gone  away  from  her  home  on  several  oc- 
casions and  that  appellant  and  his  brother 
had  brought  her  back ;  also  that  Audie  Moore, 
a  relative  of  appellant,  had  made  derogatory 
statements  concerning  the  girl,  and  that  some 
one  had  caused  the  arrest  of  Audie  Moore 
on  a  charge  of  burglarizing  a  house,  and  that 
deceased  had  gone  on  hia  bond.  It  seems 
uncontroverted  that  this  fact  angered  appel- 
lant and  his  brother.  The  grand  Jury  of 
Erath  county  was  In  session  and  Audie  Moore 
was  before  said  body  and  evidently  had 
made  damaging  statements  concerning  Hallie 
Moore.  Effort  seemed  in  progress  to  have 
Audie  Moore  indicted  for  perjury  on  this  oc- 
casion. The  grand  Jiry  sent  for  Miss  Hallie 
Moore  to  come  before  them,  evidently  for  the 
purpose  of  laying  predicate  for  an  indictment 
against  Audie  Moore,  based  upon  her  denial 
of  the  charges  made  by  him.  When  Hallie 
Moore  came  to  the  courthouse  where  the 
grand  jury  was  in  session  she  was  accompa- 
nied by  appellant  and  his  brother,  who  then 
insisted  that  she  not  be  carried  before  the 
grand  jury,  but  that  the  matter  of  further 
investigating  the  charges  made  by  Audie 
Moore  be  dropped.  It  was  on  this  occasion 
that  feeling  by  them  'against  deceased  was 
manifest.  The  eyewitnesses  to  the  homicide 
which  occurred  a  few  days  after  the  visit  of 
appellant  and  his  brother  and  sister  to  the 
grand  Jury,  testified  without  exception  that 
appellant  abused  deceased  and  asked  him 
questions  relative  to  his  connection  with 
Audie  Moore  and  what  Audie  had  said,  but 
deceased  denied  having  anything  to  do  with 
it  whatever,  and  denied  that  he  had  made 
any  statement  about  the  young  lady  either  in 
public  or  In  private.  As  disclosed  by  these 
witnesses,  the  homicide  seemed  to  have  been 
one  of  unquestioned  premeditation.  The  only 
foundation  for  a  claim  that  anything  was  said 
by  deceased  at  tliat  time  suggesting  a  reflec- 
tion upon  appellant's  sister  was  the  state- 
ment contained  In  the  dying  dedaration  at 
deceased  in  which  he  said  that  he  told  appel- 
lant that  he  had  made  no  public  statement 
about  the  girl.  This  statement  was  taken  un- 
der peculiar  circumstances.  The  justice  of 
the  peace  said  he  went  down  to  the  depot 
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that  night  and  there  found  deceased,  who 
was  under  the  Influence  of  drugs  and  very 
weak.  A  atninge  man,  who  was  unknown  to 
the  Justice  of  the  peace,  wrote  down  what 
was  introduced  as  the  dying  declaration  of 
the  deceased.  It  was  not  signed  by  deceased, 
and  the  man  who  wrote  it  down  was  not  pro- 
duced as  a  witness.  It  was  not  shown  that 
after  said  statement  was  completed  it  was 
read  OTer  to  the  deceased.  That  portion  of 
said  statement  in  which  deceased  purports 
to  say  that  he  told  appellant  that  he  had 
made  no  public  statement  about  the  girl  is 
entirely  reconcilable  with  the  testimony  of 
the  disinterested  state  witnesses,  who  were 
present  at  the  homicide  and  testified  that 
when  appellant  walked  up  to  deceased  and 
accosted  him  be  asked  him  if  he  had  taken 
any  part  in  this  Audie  and  Hallie  affair,  and 
deceased  said  that  he  had  not,  and  appellant 
then  asked  him  if  be  had  made  any  private 
talk  about  her  and  deceased  replied  that  he 
had  not,  and  appellant  then  asked  him  if  he 
had  made  any  public  talk  about  her,  and  de- 
ceased said  that  be  had  not,  and  appellant 

thai  called  him  a  "G d  d ^n  lying  son 

of  a  b ^h"  and  shot  him. 

We  are  constrained  to  believe  that  appel- 
lant has  had  a  fair  trial,  and  that  no  errors 
appear  that  would  call  for  reversal  of  the 
case;  and  the  motion  for  rehearing  is  over- 
ruled. 


THOMPSON  V.  STATE.    (No.  6133.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1921.) 

Criminal  law  <e=»l090(  14)— Statement  of  facts 
and  exceptions  essential  to  review  of  refused 
Instruction*. 

The  failure  of  the  trial  court  to  give  special 
charges  requested  by  accused  cannot  be  review- 
ed, in  the  absence  of  exceptions  and  statement 
of  facts. 

Appeal  from  Criminal  District  Court,  Tar- 
rant County;   Geo.  B.  Hosey,  Judge. 

May  Bell  Thompson  was  convicted  of  man- 
slaughter, and  she  appeals.    Affirmed. 

C.  M.  Cureton,  Atty.  Gen.,  and  C.  L.  Stone, 
Asst  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  Upon  an  Indictment  for 
murder  the  appellant  was  convicted  of  man- 
slaughter, .with  a  punishment  of  two  years  In 
the  penitentiary. 

No  statement  of  facts  accompanies  the  rec- 
ord. No  objections  were  made  to  the  court's 
charge,  and  no  e:^ceptions  were  reserved  to 
failure  to  give  special  charges  which  were 
refused,  and  in  the  absence  of  exceptions  and 
statement  of  facts  this  court  is  in  no  position 
to  review  the  matter  of  such  failure.     The 


record  does  not  even  contain  a  motion  for 
new  trial,  but  states: 

"Defendant's  motion  for  new  trial  has  been 
misplaced  by  the  attorneys  and  cannot  be  lo- 
cated." 

No  errors  appearing  on  the  face  ot  the  rec- 
ord, the  Judgment  is  affirmed. 


SESSUMS  V.  STATE.     (No.  6105.) 

(Conrt  of  Criminal  Appeals  of  Texas.     Feb. 
28,  1921.) 

Criminal  law  «=3l090(8)— In  absence  of  state- 
ment, evidenoe  presumed  to  support  verdict. 
Where  there  is  no  statement  of  facts  or 
bills  of  exceptions  in  the  record,  the  evidence 
will  be  presumed  to  have  been  sufficient  to  an- 
thorize  the  verdict  of  conviction. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Bobinson,  Judge. 

Dave  Sessums  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

O.  III.  Cureton,  Atty.  Gen.,  and  B.  F.  Smith, 
Asst  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  The  appellant  was  Indict- 
ed in  Harris  county,  Tex.,  for  the  offense 
of  burglary,  and  upon  conviction  bis  punish- 
ment was  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  two  years. 

The  record  is  before  us  with  no  statement 
of  facts  or  bills  of  exertion.  No  funda- 
mental error  or  Irregularity  is  disclosed  in 
any  of  the  proceedings  upon  the  trial,  and 
the  evidence  will  be  presumed  to  have  been 
sufficient  to  authorize  the  verdict 

The  Judgment  is  affirmed. 


ARMSTRONG  v.  STATE.  (No.  6039.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1921.) 

Criminal  law  (3=3l  144(13)— Evidenoe  presamad 
sufficient  to  authorize  convlotion,  la  altsenca 
of  statement  of  facts. 
In  the  absence  of  a  statement  of  facts,  the 
appellate   court   must   presume   that  the    evi- 
dence was  sufficient  to  authorize  a  conviction. 

Appeal  from  District  Court,  Camp  County; 
J.  A.  Ward,  Judge. 

Winfrey  Armstrong  was  convicted  of  sell- 
ing intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 

Alvin  M.  Owsley,  Asst  Atty.  (Sen.,  for  the 
State. 

HAWKINS,  J.  Appellant  entered  a  plea 
of  guilty  in  the  district  court  of  Camp  conn- 
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ty  nnder  a  charge  for  selling  Intoxicating 
liquors,  and  tlie  jury  upon  said  plea  assessed 
bis  punishment  at  confinement  in  the  peniten- 
tiary for  one  year. 

The  appellant,  wlthoDt  filing  a  motion  for 
new  trial,  gave  notice  of  appeal  to  this  coort, 
and  altered  into  a  reot^nizance,  and  the 
case  is  before  us  without  a  statement  of  facts, 
brief  for  appellant,  or  exceptions,  of  any 
kind  in  the  record.  The  Indictment  and  oth- 
er proceedings  in  the  case  appear  to  be  regu- 
lar, no  fundamental  error  appears  from  the 
fkce  of  the  record,  and  In  the  absence  of  a 
statonent  of  facts  we  must  presume  the  evi- 
dence was  sufficient  to  authorize  a  conviction, 
and  the  Judgment  must  be  a£9rmed. 


BARNES  V.  STATE.     (No. 


6040.) 

Teb.  23. 


(Conrt  of  Criminal  Appeals  of  Texas. 
1921.) 

Rafe  «=353(4)— CQRVlotlon  of  assault  with  la- 
tent not  aapportMl. 
Evidence  held  insufficient  to  snpport  a  con- 
viction of  assanlt  with  intent  to  rape  by  force, 
in  not  anthoriKing  a  finding  of  intoit  to  ase 
such  force  as  would  OTercome  any  opposition 
that  might  reasonably  be  made  under  the  dr- 
eomstances. 

Appeal  from  Criminal  District  Court,  Bowie 
County ;  P.  A.  Turner,  Judge. 

Roy  Barnes  was  convicted  of  assault  with 
an  Intent  to  rape,  and  appeals.  Reversed  and 
remanded. 

R.  P.  Dorough,  of  Texarkana,  and  R.  H. 
Jones,  of  De  Kalb,  for  appellant 

C.  M.  Cureton,  Atty.  Gen.,  and  B.  F.  Smith, 
Aast  Atty.  Gen.,  for  the  State. 

MORROW,  P.  J.  Conviction  is  for  assault 
with  Intent  to  rape,  and  punishment  fixed 
at  confinement  In  the  penitentiary  for  two 
years. 

The  appellant  and  four  companions  were 
traveling  in  an  automobile,  and  passed  on 
the  road  an  automobile  in  which  were  riding 
the  prosecutrix,  her  sister,  and  two  young 
men.  Appellant  and  his  companions  stopped 
their  car  at  a  bridge  for  the  purpose  of  get- 
ting water.  The  other  car  following  them 
also  stom)ed,  because  the  road  was  obstruc- 
ted. All  of  the  parties  had  I>een  to  a  dance, 
and  w«re  returning  to  their  homes  about 
midnight  Appellant  and  his  companions 
got  out  of  their  car  and  went  to  that  in  which 
tlie  prosecutrix  and  her  companions  were 
riding.  Tlie  prosecutrix  was  sitting  upon  the 
iMicic  seat  of  the  car  by  a  young  man.  The 
door  was  dosed,  and  was  not  opened  during 
the  ^isode  upon  which  the  prosecution  is 
based.    Tlie  prosecutrix  said  tliat  appellant 


caught  her  by  the  left  hand  and  left  leg  above 
the  knee  and  attempted  to  pull  her  out  of  the 
car ;  that  she  resisted  and  told  blm  to  desist. 
He  responded  by  making  an  Insulting  remark 
to  the  prosecutrix.  She  then  told  Reeder, 
who  was  also  in  the  car,  to  make  the  appel- 
lant quit ;  that  upon  Reeder's  telling  him  to 
quit  he  did  so,  and  troubled  her  no  more, 
though  he  stayed  around  for  some  time. 

Reeder's  testimony  was,  in  substance,  in 
accord  with  that  of  prosecutrix,  and  the  testi- 
mony of  the  sister  of  prosecutrix  was  also 
of  the  same  effect  save  that  she  said  the 
dress  was  pulled  up  to  the  waist 

Appellant  and  Several  of  the  persons  pre- 
sent testified,  denying  the  assault,  and  dis- 
claiming the  use  of  the  language  attributed 
to  the  appellant  by  the  state's  witnesses. 

The  Indictment  charges  that  the  assault 
was  made  with  an  intent  to  commit  rape  by 
force.  The  sufficiency  of  the  evidence  is  ques- 
tioned. 

From  the  state's  standpoint  the  conduct 
of  the  appellant  was  atrocious.  His  act  was 
criminal,  but  whether  it  was  an  assault  with 
intent  to  rape  by  force  would  depend  upon 
whether  there  was  evidence  from  wlilch  the 
:}ury  was  Justified  in  finding  that  the  appel- 
lant intended  to  have  carnal  intercourse  with 
the  prosecutrix  by  force ;  that  it  was  his  In- 
tent to  use  such  force  as  would  overcome  any 
opposition  that  might  reasonably  be  made 
under  the  circumstances  surrounding  the  par- 
ties. Thompson  v.  State,  43  Tex.  584; 
Branch's  Grim.  Law,  |  714,  and  cases  cited; 
Saddler  v.  State,  12  Tex.  App.  l&l ;  Roes  v. 
State,  46  Tex.  Ot.  B.  461,  78  S.  W.  504-614 ; 
Price  V.  State,  36  Tex.  (*.  R.  143,  36  S.  W. 
988 ;  Dina  v.  State,  46  Tex.  Or.  R.  402,  78  S. 
W.  229;  Cotton  v.  State,  52  Tex.  Cr.  R.  67, 
105  S.  W.  186. 

If  it  can  be  conceived  that  it  was  the  Intent 
of  the  appellant  to  force  the  prosecutrix  to 
submit  to  his  carnal  desire  in  the  public  road 
and  in  the  presence  of  a  number  of  people, 
such  Intent  appears  to  be  negatived  by  the 
circumstances  detailed  by  the  state's  wit- 
nesses, who  disclosed,  without  controversy, 
that  when  the  appellant  was  told  by  Reeder 
to  desist  that  he  Immediately  complied. 
There  is  no  suggestion  that  Reeder,  In  ad- 
monishing the  api>eUant  to  refrain  from  fur- 
ther outrageous  conduct  toward  the  girl, 
threatened  violence  to  the  appellant  While 
It  la  manifest  that  the  jury  would  have  been 
authorized  to  convict  the  appellant  of  an 
aggravated  assault,  and  inflict  such  pimish- 
ment  as  the  law  permitted,  we  cannot  per- 
suade ourselves  that  under  our  statute,  as 
construed  in  numerous  decisions,  the  evidence 
reveals  an  Intent  upon  the  part  of  the  appel- 
lant to  force  the  submission  to  his  lust  at  all 
hazards.  Among  the  decided  cases  support- 
ing this  view  are  Collins  v.  State,  52  Tex.  Cr. 
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R.  457,  107  S.  W.  852  r  Dockery  y.  State,  36 
Tex.  Cr.  B.  487,  34  S.  W.  281. 

The  court  was  requested  to  Instruct  the 
jury  that  the  appellant's  offense,  U  they 
found  he  had  committed  one,  would  be  no 
greater  than  an  aggravated  assault.  From 
what  has  been  said,  it  follows  that,  In  the 
opinion  of  this  court,  such  an  instruction 
should  have  been  given. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


GLOWERS  V.  STATE.     (No.  6117.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
23,  1921.) 

1.  Criminal  law  <8=3>597 (3)— Denial  of  eon- 
tinuanco,  because  of  absence  of  witness  hold 
not  error. 

Where  an  automobile  stolen  from  a  city 
street  was  found  the  next  morning  in  defend- 
ant's possession,  with  the  license  tags  missing 
and  the  engine  number  mutilated,  and  defend- 
ant claimed  that  he  was  employed  by  T.  to 
drive  the  car,  but  his  own  testimony  did  not 
show  that  T.  had  any  opportunity  to  mutilate 
the  engine  number  without  his  knowledge  or 
participation,  the  refusal  of  a  continuance  be- 
cause of  the  absence  of  a  witness,  who  would 
have  testified  that  defendant  and  T.  came  to 
bis  garage  together  in  the  car  for  gasoline  and 
oil,  was  not  ground  for  reversal. 

2.  Criminal  law  <S=»982— On  question  of  sus- 
pended sentence,  oral  testimony  concerning 
payment  of  lines  for  another  offense  hold  not 
error. 

Where  defendant,  charged  with  selling  an 
automobile,  applied  for  a  suspended  sentence, 
the  testimony  of  the  sheriff  as  to  collecting 
and  paying  fines  to  another  sheriff  who  was 
holding  defendant  for  using  the  automobile 
without  license  numbers  was  not  error,  though 
the  complaints,  informations,  or  indictments 
were  not  introduced;  it  appearing  that  defend- 
ant knew  of  the  charges,  authorized  the  pay- 
ment of  the  fines,  and  told  the  sheriff  how 
much  he  owed,  and  the  evidence  having  been 
limited  to  the  question  of  suspension  of  sen- 
tence. 

3.  Criminal  law  <$=3829 (3)— Requested  charges 
as  to  defendant's  Intent  and  belief  that  auto- 
mobile belonged  to  third  person  held  suffl- 
clently  covered. 

On  a  trial  for  stealing  an  automobile  which 
defendant  claimed  he  was  hired  by  T.  to  drive, 
requested  charges  as  to  defendant's  intent  at 
the  time  the  car  was  taken,  his  belief  that  it 
belonged  to  T.,  and  that  a  fraudulent  intent 
formed  subsequent  to  the  taking  would  not 
make  him  guilty  of  theft,  liel4  sufficiently  cov- 
ered by  the  main  charge. 

Appeal  from  District  Court,  Camp  County ; 
J.  A.  Ward,  Judge. 

Pat  Clowers  was  convicted  of  theft  of  an 
automqbile,  and  he  appeals.    AflSrmed. 


I.  N.  Williams,  of  Mt  Pleasant,  for  appel- 
lant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  This  is  a  conviction  for  the 
theft  of  an  automobile  alleged  to  have  been 
committed  in  Camp  county,  Tex.,  oa  the  25th 
of  October,  1919;  punishment  two  years  in 
the  penitentiary. 

The  case  Is  here  for  our  review  on  aM)el- 
lant'8  comt>lalnt:  (1)  That  the  trial  judge 
erred  in  overruling  his  first  application  for  a 
continuance  on  account  of  the  absenoe  of 
one  M.  E.  Jaggears ;  (2)  and  in  admitting  cer- 
tain testimony  over  his  objection ;  (3)  and  re- 
fusing certain  special  charges  which  were 
requested  by  Mm. 

In  order  that  the  court  may  intelligently 
review  the  action  of  the  trial  judge  in  over- 
ruling appellant's  application  for  a  continu- 
ance, and  his  subsequent  action  in  overruling 
a  motion  for  new  trial  -with  that  application 
In  view,  it  Is  necessary  to  make  a  more  ex- 
tended statement  of  the  facts  in  the  case  than 
would  otherwise  be  necessary. 

The  automobile  which  the  appellant  is  al- 
leged to  have  stolen  belonged  to  one  Jim 
Warrick,  who  went  in  his  car  about  the  26th 
of  October,  1919,  from  his  home  at  Mt  Pleas- 
ant to  the  city  of  Pittsburg,  where  he  parked 
his  car,  in  the  main  business  part  of  the  town, 
in  front  of  or  near  Clark  Bros.  Grocery  Store 
and  in  front  of  a  barber  shop  situated  near 
thereto.  He  left  bis  car  so  parked  upon  the 
public  streets  of  Pittsburg  about  8:30  o'clock 
that  night,  and  went  from  there  to  the  fair 
grounds;  It  appearing  that  a  fair  was  then 
being  held  near  the  city  of  Pittsburg.  At 
the  time  he  left  the  car,  and.  as  we  gatlier 
from  the  evidence,  to  prevent  it  froni  being 
started  easily,  be  put  a  piece  of  paper  under 
the  coils.  About  11  or  11:30  that  night  upon 
returning  for  his  car  be  discovered  the  same 
was  missing,  and  immediately  made  a  report 
of  that  fact  to  the  ofilcers,  and  through  in- 
formation by  telephone  the  car  was  found  in 
Sulphur  Springs,  about  50  or  56  miles  from' 
Pittsburg,  on  Sunday  morning ;  it  being  Sat- 
urday night  when  the  car  was  taken.  It  is 
admitted  that  appellant  drove  the  car  into  the 
city  of  Sulphur  Springs,  and  while  In  a  restau- 
rant at  that  place  getting  breakfast  the  sheriff 
of  Hopkins  county  approached  hint  and  made 
some  inquiry  about  Uie  car,  and  appellant  told 
him  that  the  car  belonged  to  one  Thtxnpson, 
but  admitted  that  he  had  driven  It  into  the 
city.  At  the  time  the  car  was  left  by  its  owner 
in  the  town  of  X'ittsburg  it  was  equipped  with 
license  numbers  both  In  front  and  rear,  and 
the  engine  numher  was  in  an  unmutllated 
condition  at  that  time.  At  the  time  the  car 
was  found  by  the  ofiicers  in  Sulphur  Springs 
the  original  license  numbers  were  gone,  and 
the  engine  number  had  been  so  mutilated  by. 
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hammering  or  chiseling  or  in  some  other  man- 
ner that  they  were  nnreadaWe,  but  the  own- 
er Identified  the  car  beyond  qnestlcMi  by  other 
marks,  which  are  described  by  Urn  and  not 
necessary  to  be  noted  here.  Ai>pellant  testi- 
fies that  he  went  from  tlie  little  town  of 
Wlnnfleld  with  his  brother  to  the  city  of 
Pittsburg,  reaching  there  about  7  o'clock  on 
Saturday  evening.  He  further  says  that 
while  at  the  fair  grounds  in  Pittsburg  he  met 
a  man  by  the  name  of  Thompson,  whom  he 
claims  to  have  seen  at  one  time  In  the  union 
station  at  Dallas  as  he  (appellant)  was  on  his 
way  home  after  his  discharge  from  the  army. 
After  some  conversation  between  htm  and 
Thompson,  appellant  says  that  Thompson  told 
him  that  he  was  going  to  Dallas  that  night, 
and  asked  him  (appellant)  to  go  with  him, 
stating  that  he  was  traveling  in  a  car,  and 
wanted  to  leave  Pittsburg  about  12  o'dodc 
that  night,  and  made  an  appointment  to  meet 
appellant  at  a  hamburger  Joint  near  the  rail- 
road station  in  Pittsborg;  that  as  appellant 
had  come  from  Winnfldd  with  his  -brother,  he 
told  Thompson  that  he  would  try  to  find  his 
brother  and  tell  him  that  he  was  going  to 
Dallas,  and  would  meet  him  (Thompson)  at 
the  hamburger  Joint  Appellant  claims  that 
when  he  went  to  the  hamburger  Joint  that 
this  man  Thompson  was  not  there ;  that  after 
waiting  for  him  quite  a  while  he  went  on  up 
the  street  towards  a  restaurant,  looking  for 
Thompson,  and  met  him,  and  that  Thompson 
said  he  was  about  ready  to  go,  and  came  out 
of  the  restaurant  with  his  grip  and  put  it  in 
the  car,  which  appellant  admits  having  driven 
away.  He  says  that  Thompson  had  asked 
him  previous  to  this  time  If  he  could  drive  a 
Ford  car,  and  that  appellant  informed  hhtf 
that  he  conld;  that  at  the  time  Thompson 
put  his  grip  in  the  car  he  asked  directions 
to  a  toilet,  and  was  told  by  appellant  he 
would  find  one  at  the  courthouse,  and  that 
Thompson  then  told  appellant  to  drive  the 
car  over  by  the  courthouse  and  he  (Thomp-- 
eoa)  would  meet  appellant  there,  which  appel- 
lant claims  he  did,  and  that  they  then  pro- 
ceeded on  their  way,  and  that  appellant  went 
by  the  little  town  of  Wlnnfleld  to  his  home 
to  get  a  change  of  clothing.  Appellant's  moth- 
er was  placed  upon  the  stand  by  appellant, 
and  testified  that  he  did  c6me  home  sonfe 
time  that  night,  and  that  he  told  her  he  was 
going  to  Dallas  with  a  fellow,  and  she  at 
first  stated  on  direct  fexamlnation  that  some 
one  came  home  with  him,  but  later  on  cross- 
exandnation  she  says  that  she  saw  no  <nie, 
but  that  there  was  a  car  standing  near  the 
bouse  at  the  time  appellant  came  in,  and  that 
she  supposed  some  one  was  with  him.  At 
this  point  the  appellant's  testimony  is  that 
Thompson  went  in  the  house  with  him  and 
w«>t  to  his  room,  and  remained  in  the  house 
with  him  while  he  was  changing  his  clothing; 
that  they  only  remained  there  about  20  min- 
utes, whra  they  proceeded  on  their  Journey 
towards  Dallas,  and  that  Thompson  suggest- 


ed they  had  better  see  whether  they  had  gas-* 
ollne  and  oil,  and  that  appellant  said  be 
knew  where  they  could  get  some,  and  that 
they  would  go  wake  Mr.  Jaggears  up  and  get 
some  oil  and  gasoline,  which  they  did,  and 
that  Thompson  paid  for  the  oil  and  gasoline, 
while  he  (appellant)  took  a  bucket  and  went 
sonfe  little  distance  away  to  get  water  to  put 
in  the  radiator  of  the  car.  According  to  ap- 
pellant's story,  he  had  driven  the  car  from 
the  time  it  was  taken  off  the  streets  at  Pitts- 
burg up  to  this  point,  but  that  after  they  left 
the  garage  at  Wlnnfleld  Tbomps<m  took  the 
wheel.  Appellant  further  states  in  this  con- 
nection that  after  the  oil  and  gasoline  were 
obtained,  he  (appellant)  took  Mr.  Jaggears 
home. 

When  the  case  was  called  for  trial  appel- 
lant filed  his  first  applicati<»  for  a  oontinn- 
ance  on  account  of  the  absence  of  the  witness 
M.  >E.  Jaggears,  who  seems  to  have  resided  in 
the  town  of  Wlnnfleld,  but  was  temporarily  in 
Oklah<»na,  picking  cotton,  but.  that  his  family 
still  lived  in  the  town  of  Winnfield.  The 
mfiateriality  of  the  testimony  of  the  witness 
Jaggears  as  set  out  in  the  application  is  that 
he  expected  to  prove  by  said  witness  Jag- 
gears that  on  the  night  of  the  alleged  theft 
appellant,  with  one  ThompsMi,  came  to  his 
bouse  to  get  said  witness  to  go  to  hia  garage 
for  the  purpose  of  letting  Thompson  have 
some  gasoline,  and  that  said  Jaggears  did  go, 
sold  said  Thompson  five  gallons  of  gasoline 
and  some  oil,  and  that  said  Thompson  paid 
the  vritness  Jaggears  for  said  merchandise, 
and  that  while  he  (Jaggears)  was  getting  the 
gasoline  and  oil  the  appellant  went  over  to 
another  garage  near  by  and  got  some  water 
to  fill  up  the  radiator  of  the  automobile, 
which  Thompson  and  appellant  were  using. 

[t]  Some  question  seems  to  have  been  rais- 
ed in  the  trial  court  as  to  the  sufficiency  of 
the  diligence  in  having  process  issued  for  the 
witness  Jaggears,  but  in  view  of  the  holdings 
of  this  court  heretofore  in  passing  ui>on  this 
question,  where  the  applicatl<«  for  a  continu- 
ance was  followed  up  by  a  motion  for  new 
trial,  in  view  of  the  evidence  as  introduced, 
we  are  inclined  to  treat  the  application  from 
another  standpoint  and  dispose  of  the  case  as 
if  there  had  been  no  question  as  to  proper 
diligence.  Assuming  that  everything  stated 
in  appellant's  application  is  true,  and  that 
the  witness  Jaggears  would  have  sworn  to 
all  the  facts  which  appellant  claims  that  he 
would  have  sworn  to,  what  then  would  be  the 
status  of  the  case  in  the  light  of  all  the  testi- 
mony adduced  upon  the  trial?  Jaggears,  if 
present,  could  have  only  isworn  that  appellant 
and  one  Thompson  came  to  his  house  on  the 
Saturday  night  in  question  in  an  automoUle 
and  waked  hint  up,  and  that  he  went  with 
them  to  his  garage  and  supplied  the  car  they 
were  using  vrith  gasoline  and  oil;  that  Thomp- 
son paid  for  this  merchandise,  and  that  while 
the  gasoline  and  M  was  being  placed  in  the 
car  appellant  went  across  the  street  and  se- 
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■  cured  some  water  to  fill  the  radiator,  and  that 
after  that  Ume  he  was  returned  to  his  home^ 
Appellant  claims  that  Thompson  did  not  go 
with  him  and  Jaggears  when  he  (appellant) 
took  the  witness  home,  but  that  he  remained 
at  the  garage,  and  that  he  (appellant)  came 
back  by  for  him.  Whether  the  witness  Jag- 
gears should  testify  that  it  happened  this 
way,  or  that  they  were  both  in  the  car  at  the 
time  they  returned  him  to  his  residence  from 
the  garage,  would  be  imnlaterial.  Appellant 
further  testified  that  after  this  occurrence 
about  the  gasoline  and  oil,  they  proceeded  on 
their  way  towards  Dallas  until  they. arrived 
within  about  tliree  miles  of  Sulphur  Springs, 
where  they  were  stuck  In  a  mudhole,  and, 
after  working  for  some  time  to  extricate  the 
car,  he  (appellant  went  up  the  road  towards 
Sulphur  Springs  about  a  mile  to  a  negro's 
lumse,  and  got  him  after  considerable  delay 
to  come  down  with  Iiis  team  and  pull  the  car 
out  of  the  mudhole;  that  when  he  got  back 
Thompe(m  had  disappeared,  and  that  his  grip 
likewise  was  gone.  He  claims  to  hare  no- 
ticed the  tracks  of  an  automobile  passing 
around  the  one  which  was  stuck  in  the  mud- 
hole, and  that  he  supposed  Thompson  had  gone 
on  to  Sulphur  Springs  to  try  to  secure  help, 
and  claints  it  was  possible  for  the  car  to  have 
gotten  by  him  without  his  hearing  or  seeing 
it  on  account  of  the  negro's  house  being  some 
distance  from  the  road.  The  original  license 
numbers  wliich  were  on  the  car  at  the  time  it 
was  taken  were  found  the  next  day  in  the  lit- 
tle town  of  Wianfield  in  some  weeds  near  a 
garaga  It  seems  from  the  record  that  ap- 
pellant was  arrested  in  the  town  of  Sulphur 
Springs,  and  held  by  the  officers  there  for 
operating  a  car  without  lic^se  numbers,  and 
that  fines  were  afterwards  paid  by  hint  for 
this,  but  this  question  will  be  noticed  later  on 
with  reference  to  another  alleged  error 
against' the  trial  court. 

Appellant,  on  his  cross-ezaminatiOQ  with 
reference  to  the  condidcm  of  the  car  in  Sul- 
phur Springs,  appears  to  have  contradicted 
himself.  He  says  that  when  he  got  into 
Sulphur  Springs  there  were  no  numbers  on 
the  car,  and  that  be  had  not  noticed  it  untU 
he  arrived  at  Sulphur  Springs,  and  that  after 
arriving  there  he  got  some  numbers  and  put 
them  on.  He  says  he  did  not  buy  the  num- 
bers, but  just  got  them  and  put  them  on,  and 
got  them  from  a  fellow  at  Sulphiu  Springs  he 
did  not  know,  but  denies  having  gotten  them 
ott  of  another  car  in  Sulphur  Springs.  Im- 
mediately after  that  he  denies  having  gotten 
any  numbers  at  Sulphur  Springs  and  putting 
them  on  the  car.  In  this  status  of  the  record 
what  becomes  the  duty  of  this  court  in  deter- 
mining whether  or  not  the  trial  court  oomi- 
mitted  error  in  overruling  appellant's  appli- 
cation for  a  continuance,  and  in  declining  to 
grant  a  new  trial  with  reference  to  the  same 
matter?  In  discussing  the  rule  by  which  this 
court  is  to  be  governed  in  reviewing  the  ac- 
tion of  the  trial  court  in  overruling  applica- 


tions for  continuance  and  refusing  a  new  trial 
where  such  action  is  urged  as  error,  Judge 
Willson,  in  Covey  v.  State,  23  Ter.  App.  3»1, 
6  S.  W.  285,  says: 

"If  upon  the  hearing  of  defendant's  motion 
for  a  new  trial  it  appears  from  the  evidence  ad- 
duced on  the  trial  that  the  absent  testimony 
is  of  a  material  character  and  probably  tme, 
the  court  may  and  should  grant  a  new  trial.** 

This  is  a  substantial  statement  of  the  stat- 
utory requirement.  In  the  next  paragraph 
the  following  construction  is  given  to  tbat 
statute  by  Judge  Willson: 

"It  is  not  in  every  case,  however,  where  the 
absent  testimony  ia  material  and  probably  true, 
that  this  court  would  revise  the  ruling  of  the 
trial  judge.  It  is  only  in  a  case  where,  from 
the  evidence  adduced  on  the  trial,  we  would  be 
impressed  with  the  conviction,  not  merely  that 
the  defendant  might  possibly  have  been  preju- 
diced in  his  rights  by  such  ruling,  but  that  it 
was  reasonably  probable  that  if  the  absent  tes- 
timony had  been  before  a  jury  a  verdict  more 
favorable  to  the  defendant  would  have  re- 
sulted." 

The  Covey  Case  was  reversed  because  the 
court  beUeved  it  came  withUi  the  rule.  In 
Browning  v.  State,  28  Tex.  App.  443,  9  S.  W. 
771,  the  foregoing  rule  is  quoted  with  ap- 
proval by  Judge  White,  who  then  says: 

"An  examination  of  the  evidence  adduced  on 
the  trial,  and  especially  the  uncontroverted  in- 
culpatory facts  proven,  will,  in  our  opinion, 
show  that  the  facts  expected  to  be  established 
by  [the  absent  witness]  are  wholly  immaterial 
in  this  case,  and,  whether  true  or  false,  do  not 
tend  to  disprove  defendant's  guilt,  as  shown  by 
the  evidence;  and  if  they  had  been  before  the 
jury  would  not  likely  or  probably  have  aifected 
the  result  of  the  verdict." 

To  the  same  effect  is  the  general  proposi- 
tion laid  down  by  Mr.  Branch  in  his  Criminal 
Laws  of  Texas,  §  260,  and  many  cases  cited 
In  support  thereof.  That  section  in  Brandb. 
is  a  general  statement  as  to  when  a  reversal 
should  follow  overruling  ai^lication  for  a 
continuance,  but  the  converse  ot  the  rule 
would  be  equally  true,  as  stated  in  the  Brown- 
ing Case.  It  is  undeniably  true  that  at  some 
time  after  the  owner  left  his  car  upon  the 
public  streets  of  Pittsburg,  and  before  the 
appellant  was  apprehended  and  the  car  dis- 
covered in  Sulphur  Springs  earl;  the  next 
morning,  two  things  had  occurred  to  the  car 
which  showed  guilty  knowledge  of  its  posses- 
sion ;  one  was  the  removal  of  the  two  license 
numbers  from  the  front  and  rear  of  the  car, 
and  the  other  was  the  unquestioned  mutila- 
tion of  the  engine  number.  When  did  this  oc- 
cur, and  at  whose  agency?  It  might  be  pos- 
sible that  while  the  car  was  sitting  on  the 
public  streets  In  Pittsburg  that  Thompson 
could  have  ronoved  the  license  numbers,  but 
it  is  unbelievable  that  while  the  car  was  sit- 
ting in  a  public  place  he  would  have  been  so 
bold  as  to  have  obliterated  the  engine  number 
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which  could  have  been  accomplished  only  by 
considerable  effort  and  noise.  Unfortunately, 
from  tbe  time  appellant  puts  hlmseU  in  con- 
nection with  this  automobile  no  opportunity 
was  ever  presented  for  Thomixson  or  any  <me 
else  to  have  mutilated  the  numbers  on  the 
engine,  and  take  the  license  numbers  off  the 
car  without  the  knowledge  of  appellant,  tf 
appellant  did  not  himself  participate  in  Ba<^ 
acts.  The  fact  that  these  license  numbers 
were  found  In  the  weeds  near  a  garage  in  the 
little  town  of  Winnfield  would  be  very  per- 
raasive  that  they  were  removed  near  that 
point.  Appellant  claims  that  he  drove  the 
car  from  the  time  it  was  taken  from  the  place 
where  left  by  the  owner  to  Winnfleld ;  that 
at  that  place  Thompson  left  the  car  and  went 
in  the  house  with  appellant;  that  they  were 
together  in  the  car  when  they  went  after  the 
witness  Jaggears;  that  Jaggears  was  at  tbe 
garage  at  the  time  the  oil  and  gasoline  were 
being  placed  in  the  car,  and  that  appellant 
was  only  a  short  distance  away  across  the 
street,  getting  water  for  the  radiator;  that 
they  remained  together  in  the  car  from  that 
point  to  the  time  they  got  stuck  In  the  mud 
about  three  miles  from  Sulphur  Springs,  and 
that  then  was  the  only  time  that  Thompson 
was  left  alone  with  the  car.  It  is  true  that, 
if,  as  stated  by  appellant,  he  left  Thompson 
with  the  car  at  that  point  and  went  off  to  get 
tbe  negro  to  pnll  them  out  of  the  mudhole, 
Thompson  might  at  that  time  have  mutilated 
the  engine  number,  but  It  Is  equally  true 
that  the  license  numbers  were  not  removed 
from  the  car  at  that  time,  because  they  were 
found  at  Winnfleld  many  miles  back  on  the 
road  from  where  this  unfortunate  mudhole 
detained  them.  If  the  witness  Jaggears  had 
been  present  in  court  and  had  testified  to  all 
tbe  facts  which  appellant  claims  he  would 
have  sworn  to,  we  do  not  believe  that  a  ver- 
dict more  favorable  to  the  appellant  would 
have  resulted.  It  seems  to  us  from  a  review 
of  the  entire  evidence  in  the  record  that  the 
most  that  could  be  said  would  have  been 
that  perhaps  the  appellant  did  not  act  alone 
In  the  theft  of  the  automobile,  but  that  he 
Was  acting  together  with  one  Thompson,  if 
any  such  man  ever  existed. 

[2]  Appellant  further  complains  that  the 
trial  court  erred  in  permitting  the  witness 
D.  H.  Cari)enter,  the  sheriff  of  Camp  coun- 
ty, to  testify  that  appellant  was  charged 
with  some  offenses  at  Sulphur  Springs.  Ap- 
pellant filed  an  application  for  a  suspended 
sentence.  The  witness  Carpenter  testified, 
substantially,  that  .he  was  notified  by  the 
officers  at  Sulphur  Springs  that  they  were 
holding  appellant  for  some  offense  with  ref- 
erence to  using  the  automobile  in  question 
without  license  numbers,  and  that  these  fines 
were  collected  by  him  and  s«it  to  the  sheriff 
at  Sulphur  Springs.  It  is  true  that  the  com- 
plaints, or  informations,  or  indictments,  or 
tbe  taiBtruments  of  whatever  character  by 
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which  these  offenses  were  charged,  were  not 
introduced  in  evidence,  yet  it  appears  that 
appellant  himself  knew  of  these  charges,  and 
authorized  the  payment  of  the  fines  by  the 
sheriff,  and  told  the  sheriff  bow  much  he 
owed.  This  testimony  was  introduced  solely 
upon  the  issue  as  to  whether  appellant  was 
entitled  to  a  suspended  sentence,  and  the 
court  so  limited  it  In  his  cbarse,  and  we  find 
no  error  in  this  ruling. 

[3]  Appellant  complaint!  that  the  trial 
court  erred  In  refusing  to  give  his  special 
charges  Kos.  1,  2,  and  3  to  the  Jury,  and  asks 
this  court  to  review  that  matter.  It  is  not 
necessary  to  set  out  these  special  charges  in 
full,  but  they  all  go  to  the  proposition  of 
appellant's  intent  at  the  time  the  car  was 
taken,  and  as  to  his  belief  that  the  car  be- 
longed to  one  Bert  Thompson,  and  that  If  a 
fraudulent  intent,  If  any,  was  subsequently 
formed  after  the  original  taking  of  the  car 
the  appellant  would  not  be  guilty  of  theft 
The  special  charges  requested  by  appellant 
embraced  correct  propositions  of  law,  and  U 
the  trial  judge  had  failed  in  his  main  charge 
to  cover  the  subjects  presented  In  these  spe- 
cial charges,  there  would  have  been  error, 
but  when  we  refer  to  the  main  charge  of  the 
court  we  find  this  language,  after  submitting 
the  state's  theory  of  the  case  to  the  Jury: 

"If  you  believe  from  the  evidence  in  this  case 
that  a  person  by  the  name  of  Bert  Thompaonf 
claimed  to  own  the  automobile  alleged  to  have 
been  stolen,  and  that  he  induced  the  defendant 
to  crank  tbe  same  and  drive  it  to  tbe  court 
bouse  in  Pittsburg,  and  that  afterwards  the 
said  Bert  Thompson  drove  the  said  automobile 
away  from  Pittsburg,  and  if  yon  further  believe 
that  the  defendant  believed  the  said  automobile 
belonged  to  the  said  Bert  Thompson,  or  that 
Bert  Thompson  had  the  right  to  use  the  same, 
then  you  will  find  the  defendant  not  guilty. 
And  it  you  have  a  reasonable  doubt  as  to 
whether  one  Bert  Thompson  claimed  to  own 
the  said  automobile,  and  as  to  whether  or  not 
the  defendant  believed  that  the  said  Bert 
Thompson  had  the  right  to  the  use  of  same,  you 
will  give  the  defendant  the  benefit  of  this 
doubt,  and  find  the  defendant  not  guilty. 

"In  Older  to  constitute  theft  as  charged  in 
this  case,  it  is  necessary  that  the  defendant 
at  the  time  of  his  original  taking  of  the  au- 
tomobile, if  he  did  take  it,  intended  to  deprive 
the  owner  of  the  value  of  the  same  and  appro- 
priate it  to  tbe  use  or  benefit  of  the  defendant 

"If  the  defendant  took  the  automobile,  and 
at  that  time  believed  it  was  the  property  of 
Bert  Thompson,  but  afterwards  found  it  was 
not  and  then  formed  the  intent  to  convert  it 
to  his  own  use  or  benefit,  that  would  not  make 
him  guilty  under  the  indictment  in  this  case." 

The  foregoing  charge  of  the  court  made  It 
unnecessary  to  give  the  special  charges  re- 
quested by  appellant,  and  sufficiently  pre- 
sented this  phase  of  appellant's  defense,  and 
we  find  no  error  on  the  part  of  the  court  In 
refusluR  the  requested  instructlona. 

The  Judgment  is  affirmed. 
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ROBERT  V.  STATE.      (No.  597r.) 

(Court  of  Oriminal  Appeals  of  Texas.    Not.  17, 

1920.  On  Motion  for  Rehearing,  Jan.   12, 

1921.  State's  Rebearing  Denied  Feb.  16, 
1921,  State's  Second  Rehearing  Denied 
March    9,  1921.) 

1.  Ball  «=966— Recognlzanoe  held  Insufflelent 
on  appeal. 

Recognizance  on  appeal  reciting  that  appel- 
,  lant    stands    charged    with    "violation    of   the 
liqaor  law"  is  not  sufSdent  to  descrihe  the  of- 
fense tor  which  he  stands  charged. 

2.  Ball  $=>65— Recognlzanoe  on  appeal  should 
state  punishment. 

Recognizance  on  appeal  should  recite  the 
punishment  awarded. 

On  Motion  for  Rehearing. 

3.  Intoxicating  llqnors  «=>I3,  132— Dean  Pro- 
hibltlon  Law  valid. 

The  Dean  Prohibition  Law  is  not  in  conflict 
with  the  Eighteenth  Amendment  to  the  federal 
Constitution  and  Volstead  Act,  and  affords  a 
basis  for  a  prosecution  for  sale  of  intoxicating 
liquor. 

4.  Criminal  law  $=»507(l)— PHrchasers  of  llq* 
nor  under  Dean  Law  "accomplices." 

Under  the  Dean  Prohibition  Law,  purchas- 
ers of  liquor  are  "accomplices"  of  tie  person 
selling  it,  and  their  testimony  must  be  corrob- 
orated to  warrant  a  conviction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

On  State's  Motion  for  Rehearing. 

5.  Criminal  law  <S=>507(I)— "Accomplice"  de- 
fined. 

An  "accomplice,"  as  used  In  connection  with 
the  testimony  of  a  witness  who  requires  cor- 
roboration, includes  all  persons  connected  with 
the  crime  by  unlawful  act  or  omission  transpir- 
ing either  before,  at  the  time  of,  or  after  the 
commission  of  the  offense',  and  whether  such 
witness  was  present  or  participating  in  the 
crime  or  not. 

6.  Criminal  law  $=>507(l)  —  Intoxicating  liq- 
uors «=9l46(l)— "Sale"  defined;  purchaser 
of  liquor  an  "accomplice." 

A  sale  of  intoxicating  liquor  is  the  trans- 
fer of  title  of  property  from  one  person  to 
another,  and  under  the  Dean  Law  the  pur- 
chaser is  connected  with  the  sale  and  is  an  ac- 
complice. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sale.] 

7.  Criminal  law  «s»535(l)— Corpus  delicti  not 
established  by  confession  alone. 

The  corpus  delicti,  or  crime  itself,  cannot 
be  established  by  confession  alone  of  the  party 
charged  with  the  commission  of  the  crime. 

8.  Criminal  law  <S=3ll73(2)— Failure  to  charge 
on  accomplice's  testimony  held  not  harmless. 

It  cannot  be  said  that  failure  of  trial  judge 
to  charge  on  the  law  of  accomplice's  testimony 


was  not  calculated  to  injure  rights  of  one  con- 
victed of  the  sale  of  intoxicating  liquor  under 
the  Dean  Prohibition  Law,  as  required  by  Code 
Cr.  Proc.  1911,  art.  743,  in  that  accused  made 
a  confession  which  was  introduced  in  evidence; 
there  being  no  evidence  other  than  that  of  ac- 
complices to  show  that  there  had  been  any  sale 
of  liquor,  except  the  confession. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Robinson,  Judge. 

P.  Robert  was  convicted  of  a  violation  of 
the  Dean  Prohibition  Law,  and  appeals.  Re- 
versed and  remanded. 

Harry  C.  Gerlach,  P.  C.  Del  Barto,  and  P. 
Charles  Hume,  Jr.,  all  of  Houston,  for  ap- 
pellant. 

Alvin  M.  Owsley,  Asst  Atty.  Gea.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  is  for  a 
violation  of  the  Dean  Prohibition  Law. 

[1,  2]  Motion  to  dismiss  the  appeal  Is  made 
upon  the  ground  that  the  recognizance  is  in- 
sufficient, in  that  it  does  not  comply  with 
the  statute.  It  recites  that  appellant  stands 
charged  with  "violation  of  the  liquor  law." 
This  is  not  sufficient  imder  the  decisions  of 
this  court  to  describe  the  offense  lor  whiA 
be  stands  charged,  nor  does  it  recite  the  pun- 
ishment awarded  appellant.  It  Is  necessary 
under  the  form  prescribed  by  the  Legisla- 
ture that  the  amount  of  the  punishment  be 
stated  In  the  recognizance. 

For  the  reasons  indicated,  the  motion  of 
the  Assistant  Attorney  General  must  be  sus- 
tained.   The  appeal  is  dismissed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  the  term  the  appeal 
herein  was  dismissed  on  account  of  a  defec- 
tive recognizance.  A  new  recognizance  has 
be^i  filed,  which  Is  in  proper  form,  and  the 
case  will  be  reinstated  and  considered  upon 
its  merits. 

Appellant  was  convicted  for  selling  Intoxi- 
cating liquors  In  violation  of  the  Dean  Law 
(Acts  36th  Leg.,  2d  Called  Sess.,  c.  78)  and  al- 
lotted a  term  of  one  year  in  the  penitentiary. 

The  state  Introduced  Leonard  Lewis  and 
Simon  Huston,  and  by  them  proved  that  they 
bought  w^hisky  at  the  same  time  from  appel- 
lant. The  details  of  the  purchase  are  unnec- 
essary. That  each  one  bought  whlslcy  from 
appellant  at  the  same  time  is  the  basis  of 
the  state's  prosecution. 

[3]  The  Dean  Law  Is  attacked  as  being  In 
conflict  with  the  Eighteenth  Amendment  to 
the  federal  Constitution  and  Volstead  Act  by 
Congress  (41  Stat.  305),  and  does  not  afford 
a  basis  of  this  prosecution.  This  matter 
has  been  discussed  In  the  recent  case  of  Ex 
parte  Gilmore,  228  S.  W.  199,  where  a  ma- 
jority of  the  court  held  that  a  party  may  be 
i  tried  under  the  Dean  Law.    The  writer  does 
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not  concur  with  the  majority  opinion  and 
does  not  believe  the  Dean  Law  valid.  That 
case  Is  on  motion  for  rehearing,  go  far  as 
this  case  Is  concerned,  a  discussion  of  the 
Dean  Law  is  pretermitted. 

[4]  Appellant  excepted  to  the  court's  charge 
for  falling  to  instruct  the  Jury  with  reference 
to  the  law  of  accomplice.  He  also  requested 
a  special  charge  submitting  that  phase  of 
the  law  with  reference  to  those  witnesses 
who  testified  they  were  purchasers  of  whisky 
from  appellant  We  are  Of  oplnitm  the  court 
should  have  instructed  the  Jury  with  refer- 
ence to  the  law  of  accomplice.  Under  the 
local  opti<m  statutes  in  vogue  before  the  late 
amendment  to  the  state  and  federal  Consti- 
tutions, the  Legislature  provided  no  punish- 
ment for  the  purchaser,  and  further  provid- 
ed that  he  was  not  an  accomplice,  and  that 
his  testimony,  If  believed  by  the  jury,  might 
form  the  predicate  for  conviction.  Under 
the  Dean  Law  this  is  not  the  rule.  The  gen- 
eral statutes  provide  that  all  partlcepes  crim- 
inls,  when  used  as  witnesses,  are  treated  as 
accomplices.  Independent  of  the  general 
rule,  which  would  require  a  charge  in  this 
case  on  that  phase  of  the  law,  the  Dean  Law, 
as  found  in  Acts  of  the  Second  Called  Ses- 
sion of  the  Thirty-Sixth  Legislature,  pp.  229 
and  238,  provides  as  follows: 

"Sec.  2.  That  it  shall  be  unlawful  for  any 
person,  directly  or  indirectly,  to  manufacture, 
sell,  barter,  exchange,  transport,  export,  re- 
ceive, deliver,  solicit  or  take  orders  for,  furnish 
or  possess,  any  spirituous,  vinous  or  malt  liq- 
uors, or  medicated  bitters,  or  any  potable  liq- 
uor, mixture  or  preparation,  containing  in  ex- 
cess of  1  per  cent,  of  alcohol  by  volume,  or 
any  equipment  for  making  aucb  liquors,  except 
for  medidnal,  mechanical,  scientific  or  sacra- 
mental purposes." 

Section  31  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  within 
this  state  to  purchase  for  himself  or  for  an- 
other, or  to  receive  from  any  carrier  intoxicat- 
ing liquors  sold,  bartered  or  given  to  him  or 
delivered  to  him  in  violation  of  this  act,  and 
sncb  person  shall  be  punished  accordingly  as 
provided  in  the  penal  section  of  this  act." 

Section  36  of  the  same  act  provides  that: 

"Any  person  violating  any  of  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  felony 
and  upon  conviction  thereof  shall  be  punished 
by  confinement  in  the  penitentiary  for  any  pe- 
riod of  time  not  less  than  one  (1)  year  or  more 
than  five  (5)  years." 

The  two  witnesses  above  mentioned  testi- 
fied that  they  bought  whislty  from  appellant 
which  he  had  In  an  automobile.  One  of  them 
bought  a  gallon,  and  the  other  bought  a  gal- 
lon. One  of  them  paid  for  It,  and  the  other 
did  not,  but  they  toolt  their  .whisky  and  went 
away.  From  any  viewpoint  of  this  law  under 
these  facts,  these  two  witnesses  were  clearly 
violators  of  the  Dean  Law  and  could  bave 
been  punished.    The  court  therefore  should 
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I  have  charged  that  these  two  witnesses  were 
accomplices  and  need  the  necessary  corrobora- 
tioji  provided  by  the  statute  governing  accom- 
plice testimony.  Appellant  brought  himself 
properly  within  the  rule  by  excepting  to  the 
court's  charge  and  requesting  a  special 
charge.  Franklin  v.  State,  22T  S.  W.  486, 
this  day  decided  In  opinion  by  Judge  Morrow. 
The  court  refused  to  charge  on  exception  be- 
ing made,  and  refused  the  special  requested 
Instructiou.  This  is  error,  and  for  which  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded. 

On  State's  Motion  for  Rehearing. 

HAWKINS,  J.  This  case  having  hereto- 
fore been  reversed  and  remanded  in  an  opin- 
ion by  Judge  DAVIDSON,  the  state,  by  the 
able  district  attorney  of  Harris  county,  E.  T. 
Branch,  has  presented  a  motion  for  rehear- 
ing, urging  that  the  former  opinion  was  er- 
roneous in  holding  that  the  purchaser  of  In- 
toxicating liquor  under  what  is  known  as 
the  Dean  Law  Is  an  accomplice.  We  are  re- 
ferred to  the  Sears  Case,  35  Tex.  Cr.  R.  442, 
34  S.  W.  124,  in  which  this  court  announced, 
in  an  opinion  by  Judge  Davidson,  that  the 
purchaser  of  intoxicating  liquor  Was  not  an 
accomplice.  In  that  case  the  prosecution  was 
for  selling  liquor  to  a  minor,  and  the  stat- 
ute under  which  that  prosecution  arose  did 
not  make  the  minor  guilty  of  an  offense  in 
buying.  We  are  also  referred  to  the  Berlew 
Case,  225  S.  W.  518,  an  opinion  by  Judge 
Lattlmore,  where  the  prosecution  was  under 
the  constitutional  amendment  adopted  In 
1919.  That  constitutional  amendment  was 
made  self -operative,  and  penalty  attached  to 
the  manufacture,  sale,  barter,  and  exchange 
of  Intoxicating  liquors,  but  was  silent  as  to 
the  status  of  a  purchaser,  and  the  prosecu- 
tion In  the  Berlew  Case  was  under  the  self- 
operative  provision,  and  prior  to  the  enact- 
ment of  the  Dean  Law.  But  now  a  vastly 
different  state  of  affairs  exists.  The  prosecu- 
tion in  this  case  is  under  the  Dean  Law, 
which  was  passed  after  the  constitutianal 
amendment  was  adopted,  and  to  enforce  its 
provisions,  and  by  the  terms  of  that  law  the 
purchaser  as  well  as  the  seller  Is  made  to 
suffer  the  penalty  for  its  violation. 

[S,  6]  Mr.  Branch,  in  section  319  of  his 
Criminal  Laws  of  Texas,  we  think,  announc- 
es the  correct  rule : 

"An  'accomplice'  as  used  In  connection  with 
the  testimony  of  a  witness  who  requires  cor- 
roboration, includes  *  *  *  all  persons  con- 
nected with  the  crime  by  unlawful  act  or  omis- 
sion, transpiring  either  before,  at  the  time  of, 
or  after  -  the  commission  of  the  offense,  and 
whether  such  witness  was  present  or  partici- 
pating in  the  crime  or  not." 

A  sale  of  Intoxicating  liquor  is  the  trans- 
fer of  title  of  property  from  one  person  to 
another,  and  the  purchaser  is  surely  connect- 
ed with  the  sale,  is  present  and  participating, 
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and  under  tbe  Dean  Law  Is  made  to  suffer 
the  same  x>enalty  as  ^e  seller.  We  cannot 
agree  to  the  state's  oontentlon,  and  adhere 
to  the  original  opinion  that  the  purchaser  of 
Intoxicating  liquor  sold  in  violation  of  tbe 
.  Dean  Law  Is  an  accomplice  witness.  Frank- 
lin Case  (decided  January,  1921)  supra. 

[7, 1]  rnie  state  further  in  its  moticm  for 
rehearing  asks  that,  in  the  event  we  Btill 
hold  as  ;heretofore  indicated,  the  motion  for 
rehearing  be  granted  and  the  Judgment  af- 
firmed because  a  failure  of  the  trial  Judge 
to  charge  on  the  law  of  accomplice  testimony 
was  not  calculated  to  Injure  the  rights  of  ap- 
pellant as  required  by  article  743,  O.  0.  P., 
because  there  is  no  question  that  appellant 
made  the  sale  to  Lewis  as  charged  in  the  In- 
dictm«it,  as  shown  by  appellant's  confession 
Introduced  in  evidence.  The  record  does 
show  a  confession  by  appellant  admitting 
the  sale  to  Lewis,  and  the  contention  of  the 
state  is  plausible  that  no  harm  could  have 
come  to  him  from  the  error  of  the  court  In 
failing  to  charge  on  accomplice  testimony, 
because  of  his  own  confession.  We  would  be 
inclined  to  look  with  some  favor  on  this  sug- 
gestion in  the  motion  for  rehearing  if  the 
testimony  of  the  accomplice  witnesses  could 
be  eliminated  and  there  still  remained  in 
the  record  sufficient  evidence  to  show  appel- 
lant's guilt;  but  an  examination  of  the  state- 
ment of  facts  discloses  that,  outside  of  the 
testimony  of  the  two  accomplice  witnesses 
and  the  appellant's  confession,  there  is  no 
testimony  showing  the  commission  of  the  al- 
leged crime,  to  wit,  the  unlawful  sale  of  liq- 
uor. If  the  accomplice  testimony  be  elim- 
inated, there  remains  only  the  confession, 
and  this  brings  us  face  to  face  with  the  prin- 
ciple of  law  long  established  that  the  corpus 
delicti,  or  crime  itself,  cannot  be  established 
by  the  confession  alone  of  the  party  charged 
with  the  commission  of  the  crime.  Under 
this  state  of  the  record,  it  being  necessary 
for  the  prosecution  to  rely  upon  the  accom- 
plice testimony  to  make  Its  case,  we  cannot 
give  assent  to  the  proposition  that  no  harm 
resulted  to  appellant  for  failure  to  charge  on 
accomplice  testimony,  and  the  motion  for  re- 
hearing will  be  overruled. 


BELL  V.  STATE.     (No.  6116.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1921.) 

Criminal  law  €=>  1186 (4)— Intoxicating  liquors 
<3=3222— Indictment  held  sufllclent,  though  us- 
ing "and"  Instead  of  "or"  between  the  words 
"scientific"  and  "sacramental." 
Under  the  Dean  Law,  prohibiting  the  sale 
of   intoxicating  liquors,   the   use  of  the  word 
"and"  between  tbe  words  scientific  and  sacra- 
mental, in  an  indictment  instead   of   "or,"   in 


negativing  the  statutory  exceptions,  does  not 
render  the  indictment  void  in  view  of  Code  Cr. 
Proc.  1911,  art.  476,  providing  that  indictments 
shall  not  be  held  insufficient  for  defects  or  im- 
perfections not  prejudicing  the  defendant's  sub- 
stantial rights,  particulariy  since  such  words 
may  be  used  interchangeably  and  such  use 
places  no  additional  bnrden  oo  the  defendant, 
the  state  being  required  to  prove  that  a  sale 
was  not  under  any  of  the  statutory  exceptions 
(citing  Words  and  Phrases,  And). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Or.] 

Appeal  from  District  Court,  Camp  Connty; 
J.  A.  Ward,  Judge. 

Elmo  Bell  was  convicted  of  selling  Intoxi- 
cating liquor  in  violation  of  the  Dean  Law, 
and  he  appeals.    Affirmed. 

J.  D.  Bass  and  C.  G.  Engledow,  both  of 
Pittsburg,  for  appelant 

C.  AI.  Cureton,  Atty.  Gen.,  and  Walace 
Hawkins  and  TonJ  L.  Beauchamp,  Asst 
Attys.  Gen.,  for  the  State. 

LATTIMORE,  J.  AppeUant  waa  convict- 
ed in  tbe  district  court  of  Camp  coonty  of 
selling  intoxicating  liquor  In  violation  of  the 
Dean  Law,  Acts  Second  Called  Session  36th 
Legislature,  page  228,  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for  a 
period  of  one  year. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  but  one  question  is  here  presented. 
In  negativing  the  statutory  exceptions  the  in- 
dictment uses  the  conjunction  "and"  between 
the  words  "scientific"  and  "sacramental," 
and  by  motion  to  quash  appellant  urged  that 
this  rendered  the  Indictment  void.  We  do 
not  think  so.  It  Is  provided  by  our  Code  of 
Criminal  Procedure,  article  476,  that  an  In- 
dictment shall  not  be  held  insufficient  by  rea- 
son of  any  defect  or  Imperfecti'oq  of  form 
which  does  not  prejudice  the  substantial 
rights  of  the  defendant.  It  has  been  held  In 
many  cases  which  might  be  cited,  that  the 
word  "and"  and  the  word  "or"  may  often  be 
used  Interchangeably.  Words  and  Phrases, 
vol.  1,  p.  395.  Ex  parte  Meckel,  220  S.  W. 
81.  As  we  view  it  the  Insertion  of  the  word 
"and"  in  the  Indictment  In  place  of  the  word 
"or"  as  same  Is  used  In  the  statute  in  enu- 
merating tbe  exceptions  only  places  an  addi- 
tional burden  on  the  state,  which  in  such 
case  would  have  to  show  that  accused  not 
only  sold  intoxicating  liquor,  but  that  he  sold 
It  under  none  of  the  exceptions  named.  We 
do  not  think  this  would  prejudice  any  sub- 
stantial right  of  the  defendant.  Under  bur 
decisions  the  burden  is  not  on  the  defendant 
to  prove  that  the  sale  was  made  imder  some 
one  of  the  named  exceptions,  and  that  he  is 
therefore  not  guilty,  but  Is  on  the  state  to 
prove  that  It  was  not  under  any  of  them. 
The  question  as  to  the  character  or  quantity 
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of  proof  required  la  one  for  the  Jury  In  each 
Individual  case. 

The  Byrd  Case,  72  Tex.  Cr.  R.  242,  162  8. 
W.  360,  Is  the  only  authority  cited  by  appel- 
lant, and  Is  not  In  point,  as  same  comes  un- 
der the  well-settled  law  of  decisions  wherein 
the  prosecutions  were  for  failures  or  omis- 
sions to  perform  some  duty. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 


GUINN  V.  STATE.     (No.  6097.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  28, 
/         1921.) 

1.  iBfaats  «=»I6— A  oharga  that  infant  wan- 
dered about  city  streets  In  nighttime  held 
suffioient  allegation  of  dallnquenoy. 

A  charge  that  defendant,  a  minor,  did  habit- 
nally  wander  about  the  streets  of  a  city  io  the 
nighttime  withont  being  on  any  business  or  oc- 
cupation held  a  sufficient  allegation  of  delin- 
qnency. 

2.  Habeas  corpus  «s>22( I)— Conviction  of  de- 
liaqnency  held  not  subject  to  collateral  at- 
tack. 

Where  a  judgment  convicting  a  minor  of  de- 
finqnency  recites  a  sufficient  complaint  and  in- 
formation, and  there  is  nothing  conflicting  with 
such  recital,  the  law,  requiring  proceedings 
shall  begin  by  complaint  and  information,  is 
not  therefore  shown  disregarded,  and  the  con- 
Tiction  is  not  subject  to  collateral  attack  on 
habeas  corpus. 

3.  Infants  4=>l6-^ttdoment  of  conviction  of 
dollnqasncy  held  to  comply  with  the  law. 

A  judgment  of  conviction  of  delinquency, 
showing  that  the  minor  appeared  in  person, 
that  aU  interested  persons  received  due  notice, 
that  a  jury  was  waived,  and  that  he  entered 
a  plea  of  guilty,  held  a  sufficient  compliance 
with  the  law,  both  in  form  and  substance. 

4.  Habeas  corpus  9=»22( I)— Presumptions  In 
eollateral  proceeding  are  In  favor  of  validity 
•f  a  Judgment. 

The  presumptions  are  in  favor  of  the  va- 
lidity of  a  judgment  convicting  relator  of  ju- 
venile delinquency  in  a  collateral  proceeding  by 
habeas  corpus. 

5.  infaats  «=3l6-Judgment  of  dellnqiency 
held  to  comply  with  statute  by  stating  time 
and  place  of  confinement. 

Vernon's  Sayles'  Ann.  Civ.  St  1014,  art. 
6221,  designates  state  institution  for  training 
of  juveniles  located  at  Oatesville  as  "the  State 
Javenile  Training  School,"  to  be  designated  as 
"the  Training  School,"  and  a  judgment  pun- 
ishing a  delinquent  by  designating  such  place  of 
confinement  and  the  term  as  an  indeterminate 
period  not  to  exceed  five  years  or  beyond  the 
time  when  he  sliaU  have  reached  the  age  ol  21, 
complies  with  the  law  requiring  that  the  time 
and  place  of  confinement  be  stated  in  the  Judg- 
ment 
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6.  Habeas  corpus  ®=>22(l)->Judgment  may  not 
be  impeached  in  collateral  proceeding  6y  a 
docket  memorandum. 

Where  a  judgment  properly  entered  and 
doly  certified,  fixed  the  time  of  confinement 
npon  conviction  of  a  minor  of  delinquency, 
such  judgment  cannot  be  impeadied  in  a  collat- 
eral proceeding  in  habeas  corpus  by  a  memo- 
randum made  by  the  trial  judge  on  his  docket 
on  the  ground  that  the  memorandum  consti- 
tuted a  judgment  and  did  not  fix  the  time  of 
confinement. 

7.  Habeas  corpus  «=s>22(i)— Finding  of  serV' 
ice  on  parents  in  Juvenile  dellnqueB<y  pro- 
ceeding conclusive. 

In  the  absence  of  some  extraordinary  rea- 
son therefor,  it  is  the  practice  of  this  court  to 
refuse  to  determine  a  question  of  fact  upon 
an  appUcatiun  for  a  writ  of  habeas  corpus,  so 
that  a  judgment,  convicting  a  minor  of  delin- 
quency, will  not  be  declared  void  upon  the 
ground  that  notice  was  not  served  upon  the 
parents  as  required,  in  the  face  of  a  recital 
in  the  judgment  that  such  jurisdictional  notice 
was  given. 

Application  for  habeas  corpus  by  Austin 
Golnn.    Application  dismissed. 

H.  S.  Lattimore,  Dee  Estes,  and  Alfred 
Mueller,  all  of  Fort  Worth,  for  aroeUant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MOKROW,  P.  J.  The  relator  has  been 
adjudged  a  delinquent  child,  and  ordered 
committed  to  the  Boys'  Training  School  sit- 
uated in  Coryell  county,  Tex.,  for  an  Indeter- 
minate period,  not  to  exceed  6  years  or  be- 
yond the  time  he  shall  have  reached  the  age 
of  21  years.  The  Judgment  was  entered  in 
June,  1920.  No  appeal  was  prosecuted.  Re- 
lease Is  sought  by  way  or  writ  of  habeas 
corpus  on  the  ground  that  the  conviction,  on 
Its  face.  Is  void. 

[t,  2]  The  complaint  is  not  artfully  drawn, 
pleader  having  used  printed  blanks  contain- 
ing much  matter  that  should  have  been  eras- 
ed. It  does  charge,  however,  that  the  re- 
lator did  habitually  wander  about  the 
streets  of  the  city  of  Fort  Worth  In  the 
nighttime  without  being  on  any  business  or 
occupation.  We  have  held  this  a  sufficient 
allegation  of  delinquency.  Moreover,  the  at- 
tack on  the  Judgment  is  a  collateral  one,  and 
the  Judgment  recites  a  sufficient  complaint 
and  information.  There  Is  nothing  contain- 
ed in  the  Judgment  and  complaint  to  con- 
flict with  the  recital.  See  Ex  parte  Davis, 
85  Tex.  Cr.  R.  219,  211  S.  W.  456.  The  law 
requiring  that  the  proceedings  shall  begin  by 
complaint  and  information  is  not  therefore 
shown  to  have  been  disregarded  In  the 
present  instance;  contrary  appears. 

[3,  4]  The  Judgment  which  bears  date  the 
19th  day  of  June,  the  day  on  which  the 
case  was  tried,  and  which  was  certified  as 
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tbe  Judgment  of  the  coart,  we  think,  by  Its 
terms,  compiles  with  the  law  In  both  form 
and  substance.  From  It  appears  that  the 
relator  appeared  in  person;  that  all  inter- 
ested persons  received  due  notice  as  provid- 
ed by  law;  that  a  Jury  was  waived  by  the 
relator;  and  that  he  entered  the  plea  of 
guilty.  The  Judgment  is  one  of  a  court  of 
competent  jlurisdlction.  There  is  notblng 
m  the  record  to  show  that  the  Jurisdiction 
did  not  attach,  and  in  this  collateral  pro- 
ceeding the  presumptions  are  In  favor  of 
the  validity  of  the  Judgment.  Ex  parte  Da- 
vis, supra,  and  cases  cited  thereunder. 
[5]  The  statute  declares: 

"The  instituttoD  known  as  'The  State  Insti- 
tution for  the  Training  of  .Tuveniles,'  located  at 
Gatesville,  shall  be  named  and  known  as  'The 
State  Ju\:enile  Training  School,'  hereafter  to 
be  designated  as  The  Training  School.' "  Ver- 
non's Texas  Civil  Statutes  1914,  vol.  3,  art. 
5221. 

Tbe  Judgment  In  the  instant  case  suffi- 
ciently complies  with  the  law  requiring  that 
the  time  and  place  of  confinement  shall  be 
stated  in  the  Judgment  See  Ex  parte 
Roach,  221  S.  W.  975. 

[1]  Tbe  trial  Judge  has  noted  on  tbe 
docket : 

"Defendant  pleads  guilty,  waives  trial  by 
jury,  punishment  assessed  indeterminate  num- 
ber of  years  confinement  State  Training  School 
for  Juvenile  Boys  located  at  Gatesville,  Texas, 
said  defendant  not  to  be  detained  beyond  the 
time  when  be  shall  have  become  twenty-one 
years  of  age." 

Hie  relator  insists  that,  having  made  this 
entry  upon  his  docket,  it  became  the  Judg- 
ment of  tbe  court,  and,  being  incomplete  in 
failing  to  state  the  duration  of  the  confine- 
ment, that  the  detention  of  relator  is  un- 
authorized. If  omission  occurred  in  the 
Judgment  of  the  court,  the  contention  would 
be  sound,  but  the  Judgment  before  us  was 
regularly  certified  by  the  clerk  of  the  court 
as  copied  from  tbe  minutes,  and  contains  no 
such  vice ;  on  the  contrary,  as  stated  above, 
it  designates  both  the  time  and  place  of  con- 
finement This  Judgment  so  entered  and 
certified  cannot  be  Impeached  in  a  collateral 
proceeding  by  a  memorandum  made  by  the 
trial  judge  upon  his  docket 

[7]  By  an  affidavit  filed  in  this  court  the 
relator  seeks  to  have  the  Judgment  declared 
void  upon  the  ground  that  the  notice  which 
the  law  requires  to  be  served  upon  the  par- 
ents of  the  alleged  delinquent  were  not,  in 
fact  served.  We  have  held  that  such  notice 
is  Jurisdictional,  but  in  the  instant  case  the 
recital  in  tbe  Judgment  that  same  was  giv- 
en is  of  such  dignity  that  we  cannot  disre- 
gard It  upon  an  ex  parte  affidavit  Whether 
notice  was,  in  fact  issued  and  served  is  a 
matter  which  the  trial  court  is  in  a  far 
better   position   to   determine   than   Is   this 


court,  and  it  is  a  question  of  fact  that  should 
be  determined  in  the  trial  court  and  brougtit 
here  for  review  If  the  decision  was  unsatis- 
factory. In  the  absence  of  some  extraor- 
dinary reason  therefor,  it  lias  been  the  uni- 
form practice  of  this  court  to  refuse  to  de- 
termine questions  of  fact  upon  application  for 
writ  of  habeas  corpus.  Upon  this  subject  we 
reproduce  the  opinion  of  the  court  expressed 
by  Judge  Davidson: 

"This  is  an  original  application  to  this  court 
for  a  writ  ot  habeas  corpus.  We  have  here^- 
fore  held  that  'While  the  Constitution  and 
statutes  on  this  subject  give  this  court  juris- 
diction to  issue  writs  of  habeas  corpus,  yet  we 
do  not  believe  it  was  tbe  intention  of  tbe  law- 
makers to  constitute  this  tribunal  a  nisi  prias 
court  for  the  purpose  of  issuing  and  trying, 
indiscriminately,  all  cases  of  habeas  corpus. 
The  Constitution  and  laws  of  this  state  au- 
thorize us  to  review  such  cases  on  appeal.' 
See  Ex  parte  Lambert  (Tex.  Crim.  Ap|>.) 
36  S.  W.  Rep.  81.  The  application  could  have 
been  made  to  the  judge  of  the  county  court 
of  Bell  county,  if,  indeed,  tbe  applicant  could 
have  resorted  to  the  writ  of  habeas  corpus  at 
all.  This  is  doubtful.  See  Ex  parte  Ezell.  40 
Texas,  451;  Ex  parte  Dickerson,  30  Tex. 
Crim.  App.  448;  Ex  parte  Reynolds,  35  Tex. 
Crim.  Rep.  437.  It  appears  on  the  face  of 
the  application  that  the  applicant  had  been  con- 
victed in  the  city  court  of  Temple  of  a  misde- 
meanor, and,  unless  the  judgment  was  abso- 
lutely void,  he  could  not  obtain  relief  by  writ 
of  habeas  corpus.  The  application  for  writ 
of  habeas  corpus  is  refused."  Ex  parte  Arthur 
Japan,  36  Tex.  Cr.  B.  482,  38  S.  W.  43. 

Tbe  application  for  writ  of  habeas  corpus 
is  dismissed 


POLK  V,  STATE.    (No.  6145.) 

i[  Court  of  Criminal  Appeals  of  Texas.    Mardi  2, 
19'21.) 

Criminal    law   ds»l  131(1)— Appeal    abated   on 
proper  affidavit  of  appellant. 

Where  appellant,  who  had  been  convicted  of 
burglary  and  had  appealed  therefrom,  filed  an 
affidavit  in  due  form  asking  leave  to  withdraw 
his  appeal,  tbe  appeal  will  be  abated. 

Appeal  from  District  Court,  Falls  County; 
Proitlce  Oltorf,  Judge. 

Basil  Polk  was  convicted  of  burglary,  and 
he  appeals.    Appeal  abated. 

C.  M.  Cureton,  Atty.  Gen.,  and  C.  L.  St<Hie, 
Asat  Atty.  Gen.,  for  the  State. 

LATTIMOKE,  J.  In  this  case  appellant 
who  was  convicted  in  the  district  court  of 
Falls  county  of  burglary  and  bis  punishment 
fixed  at  confinement  in  the  penitentiary  for  a 
term  of  two  years,  has  filed  his  affidavit  ask- 
ing leave  to  withdraw  his  appeal,  and  same, 
appearing  to  be  in  due  form,  is  hereby  grant- 
ed, and  the  appeal  herein  is  abated. 


A=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DIgesta  and  Indexes 


Digitized  by 


Google 


Tex.) 


MIKE8KA  V.  STATE. 


(No.  6036.) 

Feb.  223, 


(Court  of  (Criminal  Appeal*  of  Tezaa. 
19Z1.) 

Hatband  and  wife  «=33 1 3— Convlotlon  of  wife 
dotertlen  not  supported. 
Conviction  of  wife  degertion  HtM  not  sup- 
ported by  the  e^dence. 

Appeal  from  Burleson  County  Court;  T. 
J.  Carter,  Judge. 

Joe  Mikeska,  Jr.,  was  convicted  of  wife 
desertion,  and  appeals.  Reversed  and  re- 
manded. 

Jesse  Oarrett,  of  Caldwell,  for  appelant. 
AIvLn  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 


LArmUOBE,  J.  Appellant  was  convicted 
of  wife  desertion  In  the  county  court  of  Bur- 
leson county,  and  his  punishment  fixed  at  a 
fine  of  $S00. 

There  Is  much  in  this  record  which  does 
not  seem  pertinent  to  a  case  of  wife  deser- 
tion, but  the  substance  of  It  seems  to  show 
that  the  mafriage  of  the  two  young  people 
was  hurried  up  upon  discovery  that  the  girl 
was  about  to  become  a  mother,  said  mar- 
riage taking  place  at  the  home  of  the  girl's 
parents  In  March,  1919.  The  family  of  both 
parties  seem  to  be  Bohemians  and  neighbors, 
and,  aside  from  this  trouble  and  its  connect- 
ing issues,  fhey  were  on  good  terms  with 
each  other.  The  date  of  the  alleged  deser- 
tion is  November  25,  1919,  and  that  is  the 
day  prosecutrix  testified  appellant  left  her. 
When  married  prosecutrix  was  15  years  old 
and  appellant  20.  She  seems  to  have  remain- 
ed principally  at  her  father's  home  and  he  at 
Ills  father's  for  several  months  after  the 
marriage;  it  being  in  evidence  that  her 
mother  was  not  very  well,  and  that  appel- 
lant had  begun  preparations  for  a  crop  to  be 
made  during  1919  on  his  father's  place.  Ap- 
peHant  would  come  over  to  see  prosecutrix 
usnally  on  Sundays,  and  in  July,  1919,  he 
came  to  live  at  her  father's  house.  It  seems 
agreed  by  all  parties  that  on  the  morning  of 
November  26,  1919,  the  day  of  the  alleged 
desertion,  the  father  of  prosecutrix  paid  ap- 
pellant $20  for  some  work,  and  that  appel- 
lant left  to  go  and  work  for  his  grandfather 
somewhere  in  the  neighborhood.  Prosecu- 
trix says  in  her  testimony  that  she  decided 
the  day  appellant  left  her  that  she  would  not 
live  with  him  again.  She  also  testified  tliat 
two  days  after  he  left  John  B.  Mikeska,  a 
relative  of  appellant,  accompanied  by  his 
wife,  came  to  see  her  and  told  her  that  as 
soon  as  she  was  well  appellant  wanted  to 
send  for  her  and  for  her  to  live  with  him 
again.  Prosecutrix  says  she  told  them  Joe 
liad  qnit  her  and  if  tie  wanted  her  he  must 
come  after  her.    She  further  testified  that 
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on  December  1,  some  six  days  after  the  al- 
leged desertion,  appellant  wrote  her  a  letter 
which  she  received  on  December  2,  in  whidi 
he  sent  her  a  check  and  asked  her  to  come 
and  live  with  him,  which  letter  she  had 
never  answered.  It  further  appears  that 
thereafter  and  during  almost  every  month 
up  to  the  time  of  the  trial  she  Itad  received 
letters  from  him  urging  her  to  come  and  liv« 
with  Um,  and  in  most  of  them  he  inclosed  a 
check.  She  says  she  did  not  cash  these 
checks  until  they  aggregated  fl28;  her  ex- 
planation of  ttiis  delay  being  that  she  want- 
ed to  wait  until  she  had  enough  to  buy  a 
horse  and  buggy.  Appellant  testified  in  Us 
own  behalf  that  he  loved  his  young  wife  and 
baby  and  made  many  efforts  to  get  them  to 
come  and  live  with  him,  without  avail.  A 
number  of  apparently  disinterested  persons 
testified  that  they  had  beard  the  father  of 
prosecutrix  declare  that  she  should  not  again 
live  with  appellant,  some  of  them  stating 
that  they  tried  to  get  him  to  let  her  go  back 
and  so  live,  but  that  he  refused.  Appellant 
says  that  his  wife  and  her  father  threatened 
him  on  the  day  he  left  to  go  to  work  for  his 
grandfather,  vmless  he  paid  to  her  $1,800, 
and  that  he  tried  to  get  the  money,  but  fail- 
ed. Prosecutrix  denied  the  threats,  but  said 
appellant  promised  to  bring  her  $1,800.  It 
was  In  testimony  by  appellant's  grandfather 
and  grandmother  that  he  tried  to  get  the 
money  from  them.  A  letter  was  introduced 
written  on  December  1,  1919,  six  days  after 
said  alleged  desertion,  by  attorneys  to  ap- 
pellant, stating  that  the  father  of  prosecu- 
trix had  employed  them  to  represent  prose- 
cutrix in  a  $10,000  suit  against  appellant, 
and  that.  If  he  did  not  see  said  attorneys 
within  five  days,  complaint  would  be  filed 
against  him  for  wife  desertion  and  a  suit 
for  damages  against  liim  and  his  father. 
Said  attorneys  appeared  in  the  prosecution 
of  this  case,  but  stated  that  they  had  been 
employed  by  the  father  of  prosecutrix,  who 
had  paid  one  of  them  $500,  in  said  civil  suit, 
and  that  their  appearance  in  this  prosecution 
was  incidental.  We  are  unable  to  find  any 
testimony  in  this  record  showli^  desertion 
on  the  part  of  appelant.  No  claim  is  made 
that  he  deserted  his  wife  from  March,  1919, 
the  date  of  his  marriage,  up  to  July  1919,  not- 
withstanding during  this  time  appellant  was 
staying  at  his  father's  house  and  prosecutrix 
at  the  home  of  her  parents.  This  arrange- 
ment seemed  satisfactory.  On  June  21,  1919 
she  wrote  him  the  following  letter: 


"Caldwell,  Texas,  June  21,  191U. 
"Hello  Husban:  How  are  you  getting  along, 
hope  fine  and  I  forgot  to  write  you  this  week 
Mamma  was  so  sick  and  she  diden  had  no  doc- 
tor because  we  can  get  no  doctor,  doctor  diden 
was  at  home  yet  when  we  when  home  from 
your  all  house.  Well  you  know  what  kind  sick 
she  had.  the  same  sick  like  she  did  have  that 
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one  time  yon  w»b  here,  when  she  have  that 
doctor,  tell  to  yon  papa  and  Mamma  to  come 
for  sure  toMorrow  the  22  of  Jane.  Dont  be 
mad  on  me  becanse  I  do  eTerything  for  you  and 
I  go  next  year  with  yon  every  where  yon  waunt 
me  to  go.  I  will  go  to  Caldwell  to  so  it  be  all 
for  today  from  your  wife.      [Signed]    Milady. 

"Sweet  kiss  to  my  Hnsban  fmswer  soon  to 
me  Please." 

How  could  there  be  desertion  when  It  Is 
admitted  by  all  parties  that  two  days  after 
the  day  of  the  alleged  desertion  his  relatives 
came  to  prosecutrix  with  a  message  from 
him  asliing  her  to  come  and  live  with  him? 
Was  It  desertion  when  he  wrote  her  six  days 
after  Jfovember  2S  and  sent  her  a  check  and 
wanted  her  to  come  and  live  with  him?.  Was 
he  deserting  her  when  she  swore  that  she  de- 
cided on  November  25  that  she  would  not 
again  live  with  him?  It  further  appears  that 
about  the  Ist  of  January  be  sent  other  par- 
ties to  her  to  try  to  Induce  her  to  come  and 
live  with  htm.  We  are  unable  to  conclude 
that  such  desertion  as  is  contemplated  by  this 
statute  finds  any  support  in  this  testimony. 
The  object  of  this  statute  Is  to  punish  crime 
and  to  prevent  bona  flde  desertions  of  helpless 
women  and  children,  and  great  care  and  cau- 
tion should  be  used  to  prevent  resort  to  It 
In  cases  of  hasty  quarrels  or  unfortunate 
temporary  separations  between  people  who 
for  many  reasons  ought  to  be  brought  back 
together  and  not  driven  further  apart 

Not  being  able  to  find  support  for  this  ver- 
dict In  the  evidence,  the  cause  will  be  re- 
versed and  remanded. 


ROBERSON  V.  STATE.  (No.  6138.) 

(Court  of  Criminal  Appeals  of  Texas.    March  2, 
1921.) 

Weapons  «=» 1 7 (4)— Evidence  sufficient  to  sus- 
tain finding  of  unlawfully  carrying  pistol. 
Where  a  physician  carried  a  pistol  around 
in  his  obstetrical  case,  and  upon  drawing  in 
front  of  his  office  and  house  and  leaving  his 
automobile  he  saw  a  young  man  with  whom  he 
had  had  trouble,  and  returned  to  his  automo- 
bile and  took  the  pistol  from  the  case  and  ei- 
ther put  it  in  his  pocket  or  carried  it  in  his 
hand,  held  that  trial  court  was  justified  In 
coDvicting  him  for  unlawfully  carrying  on  or 
about  his  person  a  pistol. 

Appeal  from  Palo  Pinto  County  Court; 
W.  F.  Smith,  Judge. 

Dr.  J.  F.  Roberson  was  convicted  of  un- 
lawfully carrying  a  pistol  and  appeals.  Af- 
firmed. 

Ritchie  4  Ranspot,  of  Mineral  Wells,  and 
W.  P.  Glbbs,  of  Gordon,  for  appellant. 

0.  M.  Cureton,  Atty.  Gen.,  and  Walace 
Hawkins,  Asst.  Atty.  Gen.,  for  the  State. 


LATTIMOBB,  J.  Appellant  was  convict- 
ed In  the  county  court  of  Palo  Pinto  county 
of  unlawfully  carrying  on  or  about  his  per- 
son a  certain  pistol,  and  his  punishment  fixed 
at  a  fine  of  $100.  Upon  trial  hereof  a  Jury 
was  waived  and  the  case  tried  before  the 
court.  There  are  no  bills  of  exceptions,  and, 
the  indictment  being  good,  the  only  question 
Is  the  sufficiency  of  the  evidence. 

Appellant  was  a  doctor  In  the  town  of 
Gordon,  and  owned  a  store  building  in  said 
town,  which  he  bad  rented  out  as  a  drug 
store,  but  be  seems  to  have  maintained  an 
office  In  the  rear  of  said  building.  There 
was  a  young  man  In  the  community  who  for 
some  reason  had  been  bidden  by  appellant  to 
remain  away  from  his  home  and  premises. 
On  the  occasion  In  question  appellant  seems 
to  have  driven  his  car  to  the  curb  In  front  of 
said  drug  «tore,  and  In  an  obstetrical  case  In 
said  car  he  had  the  pistol  which  he  testified 
he  did  not  remember  when  he  had  put  there- 
in, and  the  sui^sltlon  Is  that  it  had  been 
there  for  ^me  time.  After  going  Into  the 
office  at  the  back  of  said  drug  store  and  con- 
sulting various  patients,  the.  young  man 
whose  presence  was  objected  to  by  appellant 
came  into  the  front  of  the  drug  store,  and 
was  talking  to  some  other  people.  At  this 
juncture  appellant  came  through  the  drug 
store  and  went  out  to  his  car  and  took  the 
pistol  out  of  the  case  and  put  It  In  his  pocket. 
While  on  the  sidewalk  a  man  named  Garner 
seems  to  have  thrown  his  arms  around  the 
appellant,  and  said,  "Don't  do  that,  Doctor." 
Other  iwrtles  were  attracted  from  the  drug 
store  by  the  scuffle  between  Gamer  and  ap- 
pellant, and  cume  out,  and  one  of  them  took 
from  the  pocket  of  appellant,  or  from  his 
band,  said  pistol.  The  purpose  of  appellant 
In  going  out  to  the  car  and  securing  said 
pistol  is  not  disclosed,  but  it  is  »troiii;ly  In- 
ferred from  his  testimony  that  he  got  it  be- 
cause he  was  afraid  of  trouble  with  the 
young  man  above  mentioned.  These  are 
substantially  the  facts. 

Under  the  authority  of  Mayfield  v.  State, 
75  Tex.  Cr.  R.  103,  170  S.  W.  308,  it  would 
seenl  that  appellant  would  be  guilty.  It  is 
very  questionable  If  one  may  habitually  car- 
ry about  with  him  in  a  veMcle  a  pistol,  under 
the  statute.  Nor  would  appellant  be  Justi- 
fied in  procuring  this  l^stol  from  his  car  and 
carrying  it  about  his  person  because  he  fear- 
ed trouble  with  the  young  man  mentioned, 
unless  there  was  no  time  to  take  the  matter 
up  with  peace  officers  or  otherwise  protect 
himself.  Appellant  did  not  claim  on  the  wit- 
ness stand  that  his  purpose  In  having  the 
pistol  on  the  sidewalk  when  arrested  was  to 
carry  it  into  his  office  and  leave  it  there. 

We  are  constrained  to  believe  the  trial 
court  justified  in  his  Judgment,  and  the  case 
win  therefore,  be  affirmed. 
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tbat  there  was  evidence  before  the  conrt  to 
sustain  the  judgment. 


(Court  of  Criminal  Appeals  of  Texas. 
16,  1921.     Rehearing  Denied 
March  16,  1921.) 


Feb. 


1.  Forgery  «=s>28(3)— No  iHirport  claase  noo- 
OM«ry    la    Indlotneiit    for    passing    forged 

OnOOlC* 

In  an  indictment  for  pasinng  a  forged  check, 
which  is  an  ordinary  commercial  instrument, 
no  purport  dauae  is  necessary. 

2.  Forgery  ^=s>32— Not  neoessary  to  allege  that 
indorsement  of  forged  check  passed  was 
false. 

A  check  is  complete  trithout  indorsement, 
so  that  an  allegation  that  the  indorsement 
thereon  was  false  is  unnecessary  in  an.  indict- 
ment (or  passing  a  forged  check. 

3.  IndletMont  and  Information  «=» 1 20— Allega- 
tion of  Indorsement  of  forged  oheok  does  not 
invalidate  iadlotment. 

In  an  indictment  for  passing  a  forged  cbeck, 
an  allegation  that  the  check  bore  an  indorse- 
ment  was  surplusage,  bnt  it  did  not  render  the 
indictment  insuffldent,  even  though  the  in- 
dorsement thereon  was  genuine. 

4.  Forgenr  4=s>32— Guilty  knowledge  Is  essen- 
tial to  ntterlng  forged  Instrument. 

Guilty  knowledge  that  the  instrument  was 
forged  is  an  essential  element  of  the  offense  of 
pasang  a  forged  'instrument  under  the  statute 
as  it  was  before  the  enactment  of  the  statute. 

5.  Forgery  #=»I6— Forged   Instrument  passed 
'     may  have  been  made  by  defendant  or  another. 

The  forged  instrument,  the  passing  of 
which  is  made  an  offense  by  Pen.  (Tode  1911, 
art.  937,  indudes  a  forged  check  made  either  by 
the  person  passing  It  or  by  another. 

6.  Indletment  and  Information  ^»87 (3)— In- 
dictment held  to  allege  offense  anterior  to 
presentment. 

An  indictment,  presented  on  August  Slst, 
which  charged  the  offense  of  passing  the  forged 
instrument  to  have  been  committed  on  July 
31,  and  anterior  to  the  presentment,  is  not  sub- 
ject to  attack  on  the  ground  that  it  fails  to 
charge  facts  showing  that  the  offense  was  com- 
mitted anterior  to  the  presentment. 

7.  Criminal  law  <8=s>ll68(l)--Lowest  penalty 
oa  plea  of  guilty  predudes  qaestlonlag  sufll- 
oieacy  of  evidence. 

Under  Code  Cr.  Proc.  1911, "art.  566,  re- 
quiring submission  to  the  jury  after  plea  of 
guilty  to  determine  the  amount  of  the  punish- 
ment for  a  felony  where  there  is  discretion  as 
to  the  punishment,  the  assessment  of  the  low- 
est punishment  by  the  jury  precludes  question- 
ing the  suffldency  of  the  evidence,  at  least 
where  there  is  legal  evidence  to  support  the 
Judgment. 

8.  Crimiaal  Uw  «s9l  l44(l3)--WlthoBt  atate- 
moat  of  facts,  evidence  on  plea  of  guilty  pre- 
sumed sufflclent. 

On  appeal  from  the  sentence  imposed  after 
▼erdict  of  the  jury  on  plea  of  guilty,  it  is  pre- 
sumed, in  the  absence  of  a  statement  of  facta, , 


er.' 


Appeal  from  District  Court,  Kills  (Tounty; 
F.  L.  Hawkins,  Judge. 

Ill  W.  Otunpert  was  oonvlcted  ot  passing  a 
forged  Instrument,  and  be  appeals.  Af- 
ftrmed. 

James  E.  Teager,  of  Waco,  for  appellant 
C.  M.  (Tureton,   Atty.   Gen.,   and  Walnce 

Hawkins     and    Tom    L.    Beauchamp,    Asst 

Attys.  Gen.,  for  the  State. 

MORROW,  P.  J.  Conviction  Is  for  pass- 
ing a  forged  Instrument  and  punishment  fixed 
at  confinement  In  the  penitentiary  for  a 
period  of  two  years. 

The  luBtrumeut  declared  on  was  set  out  In 
the  Indictment  thus: 

"Italy,  Texas,  July  31, 1920.    No. .    The 

First  National  Bank,  88-666:    Pay  to  bearer 
Boy  Miller  $15.85,  fifteen  and  "Act  doUars 

"S.  L.  Morgan." 

Indor^  on  the  back  thereof:  '^oy  MUl- 
r." 
Jt  was  charged  that — 

The  appellent.  "did  willfully,  knowingly,  and 
fraudulently  pass  as  true  to  one  Jodie  Brooks  a 
false  and  forged  instrument  in  writing,  which 
had  theretofore  been  made  without  lawful  au- 
thority and  with  intent  to  defraud,  and  was 
then  of  the  tenor  following,  •  •  *  and 
which  said  instrument  in  writing  the  said  L. 
W.  Gumpert  then  and  there  well  knowing  to 
be  false  and  forged,  he,  the  said  Ii.  W.  Gum- 
pert,  did  pass  the  same  as  true,  with  intent  to 
injure  and  defraud." 

[1,  2]  In  the  motion  to  quash  and  in  arrest 
of  judgment  the  Indictment  was  assailed  up- 
on various  grounds,  none  of  which,  In  our 
opinion,  were  sound.  The  check,  being  an 
ordinary  commercial  Instrument  no -purport 
clause  was  necessary.  Howard  v.  State,  37 
Tex.  Cr.  R.  494,  36  S.  W,  475,  66  Am.  St.  Rep. 
812;  Branch's  Criminal  Law,  {  379.  The 
check  was  complete  without  the  Indorse- 
ment Branch's  Ann.  Tex.  Penal  Code,  ii 
1397,  1409;  Hennessy  v.  State,  23  Tex.  App. 
354,  5  S.  W.  215;  Bishop's  New  Orlm.  Pro- 
cedure, voL  3,  i  410. 

No  attempt  was  made  to  charge  that  the 
Instrument  had  been  altered,  by  making 
thereon  a  false  indorsement  Strang  v. 
State,  32  Tex.  Cr.  B.  228,  22  S.  W.  680;  Car- 
ter v.  State,  55  Tex.  Cr.  B.  46,  114  S.  W.  8.39. 

19,  4]  The  Instrument  which  was  the  sub- 
ject of  the  forgery,  under  the  allegations, 
was  a  check.  In  alleging  that  It  bore  the 
Indorsement  "Roy  Miller,"  the  pleader  put 
upon  It  an  unnecessary  descriptive  averment 
but  did  not  thereby  render  the  Indictment 
bed.  Passing  a  check  which  was  known  to 
be  forged  and  which  was  passed  wltb  fraud- 
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ulent  Intent  would  constitute  an  offense 
whether  the  indorsement  be  forged  or  genu- 
ine. It  is  possible  that,  In  describing  the 
check  as  being  Indorsed  In  the  manner  stat- 
ed, an  unnecessary  burden  was  assumed  by 
the  state  to  prove  that  the  forged  check  pass- 
ed bore  the  Indorsement  mentioned.  This 
question,  however,  does  not  arise.  The 
statute  denouncing  the  passing  of  a  forged 
instrument  is  not  susceptible  of  the  construc- 
tion that  a  conviction  would  result  If  the  in- 
strument was  knowingly  passed  without 
knowledge  that  it  was  a  forgery.  Guilty 
knowledge  is  an  essential  element  in  the  of- 
fense. Sudi  was  the  law  at  the  time  the 
statute  was  xmssed,  and  such  is  the  construc- 
tion that  has  be«n  uniformly  given.  Whar- 
ton's Criminal  Evidence,  vol.  1,  I  85,  p.  138, 
note  3. 

[5]  The  terms  "such  forged  instrument," 
used  In  the  passing  statute  (Pen.  Code 
1911,  art.  037),  would  Include  a  forged  check 
made  by  either  the  person  passing  it  or  by 
another.    The  Indictment  was  not  invalid. 

[I]  For  the  first  time  on  appeal  the  Indict- 
ment is  attacked  upon  the  ground  that  It 
falls  to  charge  the  facts  showing  that  the  of- 
fense was  committed  "author  to  the  present- 
ment of  the  indictment."  The  indictment 
was  presented  on  the  Slst  day  of  August, 
which  was  during  the  June  term  of  court, 
and  charged  the  offense  to  have  been  com- 
mitted on  the  3l8t  day  of  July,  and  "ante- 
rior to  the  presentment  of  the  indictment" 
We  think  the  point  is  not  meritorious.  See 
Osborne  v.  State,  24  Tex.  App.  388,  6  S.  W. 
536;  Murphy  v.  State,  36  Tex.  Cr.  R.  24,  36 
S.  W.  174 ;  Branch's  Grim.  Law,  H  883,  888, 
906;  Code  of  Criminal  Procedure^  arU.  576, 
597,  451. 

[7]  Upon  plea  of  guilty  the  statute  (article 
566,  (3ode  of  Criminal  Procedure)  requires,  in 
a  case  of  felony  where  there  is  a  discretion 
as  to  tlje  term  of  punishment,  that  evidence 
shall  be  submitted  to  enable  the  Jury  to  de- 
termine the  aorount  of  the  punishment.  In 
such  a  case,  where  the  jury  hearing  the  evi- 
dence assesses  the  lowest  punlsbniMit,  the 
sufficiency  of  the  evidence  Is  not  open  to  ques- 
tion. Doans  V.  State,  36  Tex.  Cr.  R.  468,  37 
S.  W.  751.  At  least,  such  Is  the  case  where 
there  is  legal  evlJence  before  the  jury  to  sup- 
port the  judgment.  Woodall  v.  State,  58  Tex. 
Cr.  R.  515,  126  S.  W.  591. 

[I]  In  the  Instant  case,  in  the  absence  of  a 
statement  of  facts,  the  presumption  is  In- 
dulged that  there  was  evidence  before  the 
court  to  support  the  judgment 

Finding  no  error,  the  judgment  Is  affirmed. 

HAWKINS,  J.,  not  sitting. 


GUMPERT   V.   STATE.     (No.   8128.) 


(Court  of  Criminal  Appeals  of  Texas.     Feb. 
16,  1921.     Rehearing  Denied 
March  16,  1921.) 

Appeal  from  District  Court,  Ellis  Coanty; 
F.  L.  Hawkins,  Judge. 

h.  W.  Onmpert  was  convicted  of  passinK  i^ 
forged  instrument,  and  he  appeals.     Affirmed. 

James  E.  Yeager,  of  Waco,  for  appellant. 

C.  M.  Cureton,  ^tty.  Gen.,  and  Walace  Haw- 
kins and  Tom  L.  Beauchamp,  Asst.  Attys. 
Gen.,  for  the  State. 

MORROW,  P.  J.  Appellant  is  convicted  of 
passing  a  forged  instmment,  and  panisbment 
fixed  at  confinement  in  the  penitentiary  for  a 
period  of  two  years. 

We  find  in  the  records  neither  statement  of 
facts  nor  bills  of  exceptions.  So  far  as  their 
questions  of  law  are  presented,  they  are  identi- 
cal with  those  reviewed  in  tlie  case  of  the  same 
appellant— No.  6125,  228  S.  W.  237.  The  con- 
dnsions  and  authorities  there  presented  will 
control  in  the  instant  case. 

The  judgment  is  affirmed 

HAWKINS,  J.,  not  sitting. 


GUMPERT   V.   STATE..   (No.  6124.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 

16,  1921.     Rehearing  Denied 

March  16,  1821.) 

Appeal  from  District  Court,  EUis  County;  F. 
L.  Hawkins,  Judge. 

L.  W.  Gumpert  was  convicted  of  passing  a 
forged  instrument,  and  he  appeals.     Affirmed. 

James  B.  Yeager,  of  Waco,  for  appellant 
C.  M.  Cnreton,  Atty.  Gen.,  and  Walace  Haw- 
kins   and   Tom    L.    Beauchamp,   Asst.    Attys. 
Gen.,  for  the  State. 

MORROW,  P.  J.  Appellant  is  convicted  of 
passing  a  forged  instrument,  and  panishment 
fixed  at  confinement  in  the  penitentiary  for  two 
years. 

The  ease  was  tried  upon  a  plea  of  guilty. 
Evidence  was  heard,  and,  as  embodied  in  the 
statement  of  facts,  is  sufficient  to  support  the 
judgment  of  guilt. 

The  indictment  was  attacked  by  a  motion  to 
quash  and  motion  in  arrest  of  judgment  The 
questions  presented  are  in  substance  the  same 
as  those  reviewed  in  the  case  of  the  same  ap- 
pellant-No. 6125.  228  S.  W.  237.  We  there- 
in held  that  the  records  revealed  no  error  com- 
mitted by  the  trial  court  Of  this  record  w« 
express  the  same  opinion. 

The  judgment  is  affirmed. 

HAWKINS,  J.,  not  sitting. 
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(No.  6115.) 

March 


(Conrt  of  Criminal  Appeals  of  Texas 
2,  1921.) 


1.  Indictment  and  Informatloii  $=>4I  (3)— Com- 
plaint made  upon  «vldenoe  and  belief  of  af- 
fiant BUfHclent. 

A  complaint  for  adultery  made  "upon  eyi- 
dence  and  belief  of  affiant  was  good  and  sof- 
ficient  to  SQK>ort  an  information. 

2.  Criminal  law  <S=s>l044,  1064(2)— Queatlon  as 
to  defectiveness  of  complaint  not  reviewed, 
where  no  motion  to  quash  and  motion  In  ar- 
rest did  not  argo  such  ground. 

On  appeal  from  a  conviction,  question  as 
to  whether  complaint  was  defective  and  did  not 
support  information  may  not  be  reviewed, 
where  no  motion  to  quash  was  filed  and  motion 
in  arrest'Of  judgment  did  not  urge  such  ground, 
but  because  appellant  claimed  the  evidence  was 
insuffident;  the  attention  of  the  court  being 
first  called  to  the  defects  in  an  amended  mo- 
tion for  new  trial,  filed  more  than  a  month 
after  the  judgment  was  rendered. 

3.  Criminal  law  «=»974(2)— Motions  In  arrest 
of  Judgment  must  be  filed  within  two  days. 

A  motion  in  arrest  of  judgment  must  be 
filed  within  two  days  after  conviction  under 
Vernon's  Ann.  Code  Cr.  Proc.  1916,  art  848. 

4.  Aduttary  «=>I4— Evidenoe  held  to  show  In- 
tercourse "without  living  together." 

Evidence  A«Jd  to  warrant  a  conviction  of 
unlawfnlly  having  liabitual  carnal  intercourse 
"without  living  together." 

Appeal  trom  Brath  County  Court;  B.  B. 
Solomon,  Judge. 

W.  C.  Burnett  was  convicted  of  adultery, 
and  he  appeals.    Affirmed. 

J.  A.  Johnson,  of  St^henville,  for  appel- 
lant. 

C.  M.  Oureton,  Atty.  Gen.,  and  Walace 
Hawkins  and  Tom  Ll  Beaucbamp,  Asst. 
Attya.  Gen.,  for  the  State. 
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[1-3]  Appellant  requests  the.  court  to  re- 
view the  question  as  to  the  validity  of  the 
complaint,  which,  as  disclosed  by  the  record, 
is  made  "upon  evidence  and  belief"  of  affiant. 
The  complaint  Is  good  and  will  sui^ort  the 
Information.  Anderson  v.  State,  34  Tex.  Cr. 
R.  96,  29  S.  W.  384 ;  Brown  v.  State,  11  Tex. 
App.  451.  If  it  were  defective,  this  court 
conld  not  review  It.  No  motion  to  quash  was 
filed,  and  the  motion  in  arrest  of  Judgment 
did  not  urge  this  ground,  but  JMcause  appel- 
lant claims  the  evidence  was  insuffideuti 
The  first  time  the  court's  attention  was 
called  to  the  alleged  defect  was  in  the  amend- 
ed motion  for  a  new  trial,  which  was  filed 
more  than  a  month  after  the  Judgment  was 
rendered,  and  if  this  conld  be  construed  as  a 
motion  to  arrest.  It  comes  too  late,  because 
motions  In  arrest  of  Judgment  must  be  filed 
within  two  days  after  conviction.  Vernon's 
O.  C.  P.  art  848. 

[4]  The  complaint  and  infonnation  charge 
appellant  with  unlawfully  having  habitual 
carnal  Intercourse  with  Ethel  Busby  "with- 
out liTlmg  together,"  and  appellant  contends 
the  state  failed  to  make  a  case  on  this  aUega- 
tion,  but  if  it  showed  guilt  it  was  under  a 
"living  together,"  which  is  not  charged  In  the 
Information.  The  evidence  upon  this  point, 
as  we  gather  from  the  statement  of  facts, 
shows  that  Ethel  Busby  for  a  time,  with  an- 
other young  lady,  boarded  at  the  house  of 
appellant  and  attended  school  at  Stephen- 
viUe;  that  later  on  her  father  and  mother 
and  hersdf  w&it  to  live  in  the  same  house 
with  appellant  and  his  wife,  but  occupied 
different  rooms  In  the  house,  both  for  living 
and  sleeping  quarters,  but  would  occasional- 
ly, when  convenience  suggested  it,  take  their 
meals  at  the  same  table;  but  they  did  their 
cooking  separately,  and  their  living  was  in 
fact  separate  and  apart  the  one  family  from 
the  other.  Counsel  for  appellant  contends 
that  these  facts  show  a  "living  together."  In 
Bradshaw  v.  State,  61  S.  W.  713,  this  court 
aald: 


HAWKINS,  J.  The  appellant  in  this  case 
was  convicted  of  adultery,  and  his  punish- 
ment assessed  at  a  fine  of  $100. 

An  examination  of  the  evidence  discloses 
that  the  ai^Uant  was  Justice  of  the  peace, 
and  had  his  office  in  the  courthouse  at  Ste- 
phenville,  in  Erath  county,  and  all  the  acts  of 
intercourse  with  his  paramour,  as  testified 
to  either  directly  or  Inferentlally,  occurred 
In  bis  office.  It  would  not  be  entertaining  or 
conducive  to  good  morals  to  set  out  In  de- 
tail the  evidence,  but  It  is  sufficient  for  this 
court  to  say  that  we  find  the  evidence  dis- 
closes beyond  a  reasonable  doubt  that  the  ap- 
pellant was  guilty  of  habitual  carnal  inter- 
course with  Ethel  Busby,  as  charged  in  the 
infonnation. 


"To  support  the  conviction  upon  the  count 
charging  the  parties  with  living  together  and 
committing  adultery,  there  must  be  something 
more  than  the  fact  that  the  parties  lived* on 
the  same  place,  or  even  In  the  same  house. 
•  ♦  *  While  the  proof  on  the  part  of  the 
state  showed  that  the  parties  lived  in  the,  same 
house,  it  was  also  shown  that  they  lived  and 
inhabited  separate  and  distinct  rooms  in  said 
house.  There  is  no  testimony  suggesting  that 
[appellant]  supported,  maintained,  or  aided  in 
supporting  his  paramour." 

To  the  same  effect  is  Boswell  v.  State,  48 
Tfex.  Cr.  R.  47,  85  S.  W.  1076,  122  Am.  St 
Rep.  731. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed. 
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TERRELL  v.  STATE.    (No.  5056.) 

(Conrt  of  Criminal  Appeals  of  Texas. 
March  2,  1921.) 

1.  Statutes  <8s>l4l(2)-^tatuto  as  to  tsstlmo- 
ay  of  wife  as  to  desertion  aot  amendmeat  of 
statute  as  to  Incompetency  In  general. 

Vernon's  Ann.  Pen.  Code  1916,  art.  640c, 
making  wife  a  competent  witness  against  hus- 
band cliarged  witli  wife  desertion,  held  valid 
as  against  ob^ction  that  Const,  art.  8,  i  36, 
providing  that  no  law  shall  be  revised  or 
amended  by  reference  to  its  title  and  requiring 
the  amended  section  to  be  re-enacted  and  pub- 
lished at  length,  was  not  complied  with,  since 
such  statute  is  complete  within  itself  and  ia 
not  an  amendment  of  Vernon's  Ann.  Code  Cr. 
Proc.  1916,  art  795,  providing  that  husband  and 
wife  in  no  case  can  testify  against  each  other 
except  in  a  criminal  prosecution  for  an  offense 
by  one  against  the  other,  notwithstanding  its 
effect  is  to  restrict  the  operation  of  the  latter 
statute. 

2.  Criminal  law  «=>4I9,  420(12)— Letter  Inad- 
missible  In  absence  of  evidence  that  defend- 
ant induced  Its  writing. 

In  prosecution  of  wife  desertion  under 
Vernon's  Ann.  Pen.  Code  1916,  arts.  640a-640f, 
a  letter  addressed  to  husband  held  inadmissible 
as  hearsay  in  absence  of  a  showing  that  the 
husband  induced  its  writing,  or  acted  upon  it 
or  adopted  it. 

3.  Husband  and  wife  «=>304— Proof  must  show 
willfulness  to  sustain  oonvlotlon  for  wife  de- 
sertion. 

Conviction  for  wife  desertion  under  Ver- 
non's Ann.  Pen.  Code  1916,  arts.  640a-640f, 
cannot  be  had  except  upon  proof  that  there 
was  a  willful  desertion  of  tbp  wife  and  that  she 
was  in  destitute  or  necessitous  circumstances. 

Appeal  from  Bexar  County  Court;  Nelson 
Lytle,  Judge. 

B.  L.  Terrell  was  convicted  of  wife  de- 
sertion, and  -be  appeals.  Beversed  and  re- 
manded. 

W.  C.  Linden,  of  San  Antonio,  and  Fly  ft 
Bagsdale,  of  Victoria,  for  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MOBROW,  P.  J.  The  appellant  was  con- 
victed of  wife  desertion.  See  Penal  Code, 
tit.  11,  c.  9a. 

[1]  In  one  of  the  subdivisions  of  the  stat- 
ute the  wife,  is  made  a  competent  witness 
against  her  husband  charged  with  this  of- 
fense. See  article  640c.  This  Is  not  an 
amendment  to  article  795  of  the  Code  of 
Criminal  Procedure,  wherein  it  Is  said  that 
husband  and  wife  "shall,  in  no  case,  testify 
against  each  other,  except  in  a  criminal  pros- 
ecution for  an  offense  committed  by  one 
against  the  other."  Section  36,  art.  3  of  the 
Constitution,  declaring  "no  law  shall  be  re- 
Tived  or  amended  by  reference  to  its  title; 


but  •  •  •  the  section  •  •  •  amended, 
shall  be  re-enacted  and  published  at  lenstli." 
Is  not  applicable.  Article  640c  is  complete 
within  itself.  Its  effect  may  be  to  restrict 
the  operation  of  article  795,  but  this  alone 
does  not  render  it  obnoxious  to  the  clause  of 
the  Constitution  mentioned.  The  question  la 
settled  by  the  decisions  of  this  court  and  the 
Supreme  Court  See  Clark  v.  Finley,  OS  Tex. 
177,  64  S.  W.  343;  Brown  v.  State,  67  T^ 
Cr.  R.  269,  122  S.  W.  565 ;  Harris'  Ann.  Tex- 
as Constitution,  p.  275,  note  10. 

[2]  While  the  appellant  was  away  from 
home  a  letter  came  addressed  to  him.  His 
wife  opened  and  read  it  In  her  testimony 
she  said: 

"I  told  him  about  it,  and  he  just  lauded  at 
the  idea  and  said  that  it  didn't  make  any  dif- 
ference to  him;  that  this  girl  thought  more  of 
him  than  I  did;  that  if  I  wanted  his  letters, 
he  would  have  them  sent  to  the  house  if  I 
would  let  him  read  them  first" 

Over  the  appellant's  objection  the  letter 
was  Introduced  in  evidence.  It  contained 
statements  supporting  the  Inference  that  the 
api)ellant  had  made  love  to  the  girl  by  whom 
the  letter  was  written  subsequent  to  his  mar- 
riage. 

The  general  rule  governing  such  evidence 
is  stated  in  the  Cyclopedia  of  Law  and  Pro- 
cedure, vol.  12,  p.  434,  as  follows: 

"Letters  written  by  the  person  injured  or 
by  third  persons,  addressed  to  the  accused  and 
received  by  him,  but  never  answered  or  acted 
on  by  him,  are  not  admissible  against  him  un- 
less they  are  part  of  the  res  gests.  Nor  is 
his  failure  to  answer  them  an  admission  of  the 
truth  of  the  statements  contained  in  them.  In 
this  respect  they  differ  from  oral  accusations, 
because  otherwise  the  accused  would  be  at  the 
mercy  of  any  letter  writer  whose  name  or  ad- 
dress he  did  not  know." 

This  is  supported  by  numerous  authori- 
ties; among  them  may  be  mentioned  the  fol- 
lowing: People  V.  Colbum,  105  Cal.  648,  38 
Pac.  IIOS;  <3ommonwealth  v.  Edgerly,  10 
Allen  (Mass.)  184;  Packer  v.  United  States, 
106  Fed.  906,  46  C.  C.  A.  35 ;  Gonunonwealth 
V.  Eastman,  1  Cush.  (Mass.)  189,  48  Am.  Dec. 
596;  Razor  v.  Razor,  149  111.  621,  36  N.  B. 
963;  Learned  v.  Tillotson.  97  N.  Y.  1,  49  Am. 
Dec.  508;  State  v.  Crowder,  41  Kan.  101,  21 
Paa  208;  Holllngsworth  v.  State.  80  Toy 
Cr.  B.  300, 189  S.  W.  488:  James  v.  State,  40 
Tex.  Cr.  B.  195,  49  S.  W.  401. 

In  the  Holllngsworth  Case,  78  Tex.  Cr.^B. 
491,  1S2  S.  W.  465,  he  was  charged  with  in- 
cest with  his  niece,  Cassie  Dunn.  A  letter 
from  her  was  Introduced  upon  the  theory 
that  It  had  been  received  by  him.  It  con- 
tained declarations  Inculpating  him.  It  was 
written  subsequent  to  the  time  the  alleged 
offense  was  committed  and  related  to  past 
events.    He  had  not  replied  to  It  adopted  it, 


sFor  other  caaaa  see  same  topic  tod  KEY-NUMBER  In  aU  Kay-Numbered  OlgesU  and  Indexes 


Digitized  by 


Google 


Tcr.) 


SHAMBUN  v.  STATB 
(SIS  8.W.) 


nor  acted  upon  It.  The  trial  court  admitted 
It  In  evidence  against  him,  and  because  there- 
of this  court  reversed  the  Judgment  of  con- 
viction. In  the  same  case,  upon  a  subsequent 
appeal,  80  Tex.  Crlm.  Rep.  300,  189  S.  W.  488, 
the  same  ruling  was  made  with  reference  to 
another  letter.  There  are  exceptions  to  the 
mie  which  It  la  not  necessary  here  to  detail. 
The  evidence  introduced  against  the  appel- 
lant was  brought  within  none  of  the  excep- 
tions to  the  rule  excluding  such  letters.  The 
letter  was  the  declaration  of  the  writer  there- 
of. Appellant  admitted  that  the  girl  who 
wrote  the  letter  thought  much  of  blm ;  but, 
aside  from  the  recitals  in  the  letter,  we  find 
nothing  to  show  that  appellant  induced  its 
%vrltlng,  acted  upon  It,  or  adopted  it.  Its  con- 
tents was  hearsay,  and  upon  that  ground  it 
should  have  been  excluded. 

[J]  Other  bills  of  exceptions  have  been  ex- 
amined. In  none  of  them  Is  there  presented 
any  matter  requiring  review.  The  sufficiency 
of  the  evidence  is  challenged;  but  contem- 
plating another  trial,  we  will  not  review  it, 
suffice  It  to  say  that  conviction  cannot  be  had 
except  upon  proof  that  there  was  a  willfnl 
desertion  of  the  wife  and  that  she  was  in 
destitute  or  necesdtons  drcnmstances. 
Windham  ▼.  State,  80  Tex.  Cr.  B.  651,  192  S. 
W.  248;  Verse  v.  State,  81  Tex.  Cr.  R.  48, 
193  S.  W.  303;  Lamm  v.  State,  85  Tex.  Cr. 
B.  48.  210  S.  W.  209;  Wallace  v.  State,  85 
Tex.  Cr.  K.  91,  210  S.  W.  206. 

Becanse  of  the  error  pointed  out,  the  judg- 
ment will  be  reversed  and  the  cause  re* 
manded. 


8HAMBLIN  v.  STATE.     (No.  9876.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  2, 1921.) 

1.  CriMiBal  law  «s>598(6)— DlligaDM  In  !••■- 
ing  prooMa  far  wltaessM  lnailM|uata  to  r*> 
quire  continuanoe. 

Where  proceaa  was  not  iaaued  for  witnessea 
Tmtil  two  months  after  indictment  and  arrest, 
and  was  returned  not  executed  four  months 
prior  to  trial,  no  sufficient  diligence  was  shown 
to  require  the  granting  of  a  motion  for  contin- 
uance to  secure  the  testimony  of  the  witnesses, 
in  the  absence  of  an  explanation  of  the  delay 
in  issuing  process  or  the  failure  to  renew  ef- 
forts to  secure  the  attendance  of  the  witnessea. 

2.  Criminal  law  iS=»l  153(5)— Permitting  wlt- 
neas  who  ramaineii  in  oourtroom  after  rule  to 
testify,  a  matter  within  discration  of  court. 

Pertaitting  a  witness  who  had  remained  in 
coart  after  the  rule  bad  been  called  for  to  tes- 
tify was  a  matter  within  the  discretion  of  the 
trial  court,  and  reversible  error  did  not  occur 
onless  such  discretion  was  abused  to  the  prej- 
udice of  the  accused. 
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>II4I(2),  1144(12)— Burden 


3.  Criminal  law 
on    appellant   to   show    elrcumstances   from 
which  abuse  of  discretion  appears  la  par- 

'  mitting  witness  to  testify. 

Where  accused  on  appeal  complained  that 
court  abused  its  discretion  in  permitting  a  wit- 
ness to  testify  who  had  remained  in  the  court- 
room after  the  rule  had  been  called  for,  the  bur- 
den was  on  him  to  reveal  in  bis  bill  of  excep- 
tions circumstances  from  which  an  abase  would 
appear;  there  being  a  presumption  in  favor  of 
the  correctness  of  the  ruling  of  the  judge. 

4.  Criminal  law  «=>448(4)— Question  properly 
refused  as  eailing  for  opinion  of  witness. 

In  a  homicide  case,  where  witness  testified 
that  he  observed  killing  at  a  distance  of  about 
100  feet,  that  position  of  deceased  when  shots 
were  fired  was  obscured  by  an  intervening  ob- 
ject, and  that  he  did  not  see  the  actual  shoot- 
ing, but  saw  a  man  run  across  the  street,  court 
properly  sustained  an  objection  to  a  question 
whether  the  man  that  ran  away  waa  the  one 
who  did  the  shooting,  as  it  called  for  an  opin- 
ion of  the  witness. 

9.  Witnesses  «=3369— Fee  paid  to  witness  as 
attorney  immaterial. 

In  a  homicide  case,  where  a  member  of  a 
law  firm  employed  by  defendant  to  defend  him, 
connection  being  subsequently  terminated,  tes- 
tified as  an  eyewitness  that  defendant  Icilled 
deceased,  court  did  not  err  in  refusing  to  re- 
ceive evidence  as  to  how  much  witness  had  re- 
ceived from  accused  under  his  contract  to  de- 
fend him,  not  being  relevant. 

6.  Witnesses  «=3345(2)— Court  errad  In  per- 
mitting state  on  cross-examination  to  show 
witness  had  been  arrested  for  forgery. 

In  a  homicide  case,  court  erred  in  permit- 
ting the  state  on  cross-examination  of  defend- 
ant's witness  to  show  that  the  witness  had  been 
arrested  and  put  under  bond  for  the  offense  of 
forgery,  where  subseqaent  to  his  arrest  the 
grand  jnry  had  adjourned  without  indicting 
him,  the  presumption  obtaining  that  the  in- 
formation or  belief  upon  which  the  complaint 
was  made  was  ill  founded,  where  the  grand 
jury  fails  to  indict. 

7.  Witnesses  «s>345(2)— IMisdemeaaors  admis- 
sible to  disoradit  must  Impute  moral  turpi- 
tude. 

A  witness  may  not  be  discredited  by  proof 
that  he  had  been  charged  with  misdemeanors 
which  did  not  impute  moral  turpitude,  such  as 
drinking  and  exceeding  the  speed  limit. 

Appeal  from  District  Court,  Eastland 
County;    E.  A.  Hill,  Judge. 

Bill  Shamblln  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded. 

Marvin  B.  Simpson,  A.  Ii.  Moore,  and  W. 
E.  Myres,  all  of  Port  Worth,  and  Burkett, 
Anderson  &  Orr,  of  Eastland,  for  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Oen.,  for  the 
State. 
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MORROW,  P.  J.  The  Judgment  condemns 
the  appellant  to  confinement  In  the  peniten- 
tiary for  a  period  ot  15  years  for  the  ofCenae 
of  murder. 

Albert  Jourdan  was  shot  and  killed  on  the 
street  at  Ranger,  Tex.  He  was  an  oflSeer  In 
plain  clothes.  The  tragedy  occtirred  at  night. 
The  appellant,  his  wife,  and  one  John  Mays 
were  present.  The  state's  theory  and  testi- 
mony Is  to  the  effect  that  the  appellant  shot 
^  Jourdan.  It  Is  his  theory  that  the  deceased 
was  killed  by  John  Mays.  The  state's  case 
Is  supported  by  ample  testimony ;  and  there 
is  evidence  of  eyewitnesses  directly  support- 
ing the  theory  of  the  appellant 

[t]  A  motion  for  continuance  to  secure  the 
testimony  of  other  witnesses  to  corroborate 
the  appellant  to  the  effect  that  he  was  not 
the  assailant  was  made  and  overruled.  The 
process  was  not  issued  for  more  than  two 
months  after  the  Indictment  and  arrest,  and 
was  returned  not  executed  some  four  months 
prior  to  the  trial.  No  explanation  of  the  de- 
lay in  Issuing  process  or  the  failure  to  renew 
efforts  to  secure  the  attendance  of  the  wit- 
nesses is  disclosed.  The  diligence  is  totally 
Inadequate. 

[2]  A  witness  who  liad  remained  in  the 
courtroom  after  the  rule  had  been  called  for 
was  permitted  to  testify.  The  law  vests  In 
the  trial  Judge  discretion  In  such  matters, 
and  it  Is  when  the  discretion  is  abused  to 
the  prejudice  of  the  accused  on  trial  that  a 
reversible  error  occurs.  Miller  v.  State,  36 
Tex.  Cr.  R.  47,  35  S.  W.  391;  Vernon's 
Texas  Crlm.  Law,  vol.  2,  p.  399 ;  Bishop  v. 
State,  81  Tex.  Cr.  R.  97, 194  S.  W.  389. 

[3J  The  burden  was  upon  the  appellant  to 
reveal  in  his  bill  of  exceptions  circumstances 
from  which  an  abuse  of  discretion  would  ap- 
pear. This  he  failed  to  do,  and  the  presump- 
tion In  favor  of  the  correctness  of  the  ruling 
of  the  Judge  prevails. 

[4,1]  A  witness  testified  that  he  observed 
the  tragedy  at  a  distance  of  about  100  feet; 
that  the  position  of  the  deceased  at  the  time 
the  shots  were  flred  was  obscured  by  an  Inter- 
vening object ;  that  he  did  not  see  the  actual 
shooting,  but  saw  a  man  run  across  the  street. 
The  appellant  asked  him  whether  the  man 
that  ran  away  was  the  one  who  did  the  shoot- 
ing. As  the  matter  is  presented,  it  occurs 
to  us  that  this  called  for  the  opinion  of  the 
witness,  and  the  court  was  not  in  error  in 
refusing  to  receive  it.  We  failed  to  perceive 
upon  what  principle  of  evidence  the  amount 
of  fee  that  the  witness  John  Mays  had  re- 
ceived under  his  contract  with  the  appellant 
to  defend  him  would  have  become  relevant 
Mays  was  present  at  the  homicide,  and  testi- 
fied that  the  appellant  was  the  assailant  of 
the  deceased.  It  was  shown  tliat  Mays  was 
an  attorney,  and  was  a  member  of  the  firm 
that  had  been  employed  by  the  api)ellant  to 
defend  him,  but  subsequently  the  connection 


of  that  firm  with  the  defense  was  terminated ; 
that  the  firm  had  received  compensation  was 
disclosed.  He  testified  to  nothing  coming 
to  his  knowledge  during  his  employment.  If 
the  amount  of  his  fee  was  material,  such  is 
not  made  to  appear  from  tlie  record  before 
us. 

[6]  The  witness  Pendleton  testified  on  be- 
half of  the  appellant  to  facts  showing  that 
he  was  an  eyewitness  to  the  homicide.  His 
evidence  goes  to  support  the  appellant's 
theory  that  he  did  not  shoot  the  deceased, 
but  that  at  the  time  the  deceased  was  shot 
the  appellant  had  fallen,  or  was  about  to 
fall.  In  consequence  of  a  pistol  shot  wound. 
It  was  the  undisputed  fact  that  the  appel- 
lant had  been  wounded,  and  on  the  arrival  of 
the  ofilcers  was  on  the  street  and  in  a  prac- 
tically helpless  condition.  The  testimony  of 
this  witness  was  to  the  effect  that  while  the 
man  who  had  received  the  wound  was  drag- 
ging himself  across  the  street  the  other  male 
member  of  the  party  was  shooting  the  de- 
ceased. On  cross-examination  the  state  un- 
dertook to  show  that  this  witness  had  been 
arrested  and.  put  under  bond  for  the  offense 
of  forgery.  It  was  disclosed  that  subsequent 
to  his  arrest  the  grand  Jury  had  adjourned 
without  indicting  him;  that  he  had  not  at 
any  time,  been  indicted.  Under  these  cir- 
cumstances the  trial  court  was  In  error  in 
refusing  to  sustain  the  appellant's  objection 
to  the  testimony  showing  that  the  witness 
had  been  arrested  and  put  under  bond  for 
forgery.  In  stating  this  conclusion,  we  are 
but  affirming  the  previous  explicit  declara- 
tions of  this  court 

[7]  In  the  case  of  Wright  v.  State,  63  Tex. 
Cr.  R.  436, 140  S.  W.  1105,  the  accused  sought 
to  discredit  a  state's  witness  by  proof  that  a 
com'plalnt  had  been  ^led  against  him  charg- 
ing a  felony,  and  that  by  virtue  of  the  com- 
plaint the  officer  had  arrested  him.  It  fur- 
ther appeared  that  no  indictment  had  fol- 
lowed, notwithstanding  the  lapse  of  sufiScient 
time  and  the  meeting  of  grand  Juries  in  the 
meanwhile.  The  court  decided  that  the  accus- 
ed was  not  entitled,  by  this  means,  to  dis- 
credit a  witness  for  the  state.  Attention  was 
drawn  to  the  fact  that  a  complaint  may  be 
filed  upon  information  and  belief,  that  it 
authorizes  an  arrest  and  that  it  may  result 
in  a  bond  binding  the  accused  to  attend  and 
await  an  investigation  by  the  grand  Jury, 
but  when  the  grand  Jury  fails  to  Indict  the 
presumption  obtains  that  the  Information  ot 
belief  upon  which  the  complaint  was  made 
was  ill  founded.  This  principle  was  applied 
In  behalf  of  the  accused  In  the  case  of  Sapp 
V.  State,  80  Tex.  Cr.  R.  363,  190  S.  W.  492. 
In  other  Jurisdictions  the  courts  have  gone 
much  further  In  excluding  such  testimony. 
Wigmore  on  Evidence.  §  983;  UnderhlU  on 
Criminal  Evidence,  §  345,  p.  445 ;   Wharton's 
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Orlm.  Evidence,  {  60.  While  the  rule  obtain- 
ing In  our  state  is  more  liberal,  It  has  not 
been  extended  to  embrace  evidence  such  as 
was  used  In  the  instant  case  to  discredit  the 
testimony  of  a  witness  giving  Important  evi- 
dence in  behalf  of  the  appellant.  See  Bark- 
man  y.  State,  52  8.  W.  71;  Red  v.  State,  39 
Ter.  Cr.  B.  422,  46  S.  W.  408;  Brlttaln  v. 
State.  36  Tex.  Cr.  R.  406,  37  S.  W.  758; 
Ware  v.  State,  36  Tex.  Cr.  B.  597,  38  S.  W. 
198 ;  Conway  v.  State,  33  Tex.  Cr.  R.  320,  26 
S.  W.  401.  Another  witness  giving  testimony 
favorable  to  the  appellant  and  material  In 
snpport  of  tals  defense  was  discredited  by 
the  testlm<my  elicited  upon  his  cross-examlna- 
ti<Hi,  in  which,  as  we  understand  the  record.  It 
is  made  to  appear  that  he  had  been  charged 
and  arrested  for  a  felony,  but  had  never  been 
indicted  therefor,  although  the  transaction 
took  place  some  9  yean  prior  to  the  trlaL 
He  was  also  discredited  by  proof  that  he  had 
been  charged  with  certain  misdemeanors 
which  did  not  impute  moral  turpitude,  such, 
for  example,  as  drinking  and  exceeding  the 
q)eed  limit  The  rule  touching  this  class  of 
testimony,  as  stated  by  Mr.  Branch  In  his 
Texas  Penal  Code,  |  167,  Is  as  follows: 


"Defendant  or  any  other  witness,  if  the  Im- 
peaching  testimony  is  not  too  remote,  may  be 
impeached  by  the  adverse  party  by  proving  by 
the  witness  on  cross-examination  that  he  had 
been  indicted  or  convicted  or  that  he  is  then 
onder  Indictment  for  a  felony  or  for  a  mis- 
deineanor  imputing  moral  turpitude.  The  judg- 
ment of  conviction  need  not  be  produced  when 
the  object  is  only  to  Impeach  and  not  to  dis- 
qualify the  witness." 

This  role,  In  our  Judgment,  was.  In  the 
case  before  us  transgressed  to  the  prejudice 
of  the  appellant.  The  evidence  was  undisput- 
ed that  the  appellant  and  Mays  had  been 
caroaslng;  that  they  were  walking  upon  the 
street,  one  of  them  displaying  a  pistol ;  that 
it  was  ^ghttime;  that  the  deceased  ap- 
proached them ;  that  he  fired  and  was  fired 
upon,  whether  the  first  shot  was  from  blm  or 
his  assailant  being  In  controversy ;  that  the 
appellant  was  shot  and  seriously  wounded; 
that  Mays  ran  away,  some  evidence  going  to 
show  that  he  ihrew  away  his  pistol  as  he 
ran;  and  that  a  pistol  which  had  been  dis- 
charged was  found.  The  state's  witnesses 
testified  that  the  appellant  fired  the  shots; 
the  appellant's  witness  testified,  some  of  them 
directly,  that  Mays  fired  them,  others  to  cir- 
cumstances going  to  sustain  that  theory.  It 
cannot  be  regarded  as  harmless  or  unimpor- 
tant that  some  of  these  witnesses,  who  testi- 
fied to  facta  exculpating  the  appellant,  were 
discredited  by  evidence  which  was  illegally 
admitted  over  bis  objections. 

For  this  reason,  we  find  It  necessary  to 
order  that  the  Judgment  be  reversed,  and  the 
cause  remanded. 
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WATSON  V.  LANDA  COTTON  OIL  CO. 
(No.  6526.) 

(Court  of  CSvil  Appeals  of  Texas.     San  An- 
tonio.    Feb.  23,  1921.     Rehearing  Denied 
March  16,  1921.) 

Venue  «s>7  —  Contract  held  one  performaMe 
in  county  of  suit. 
Buyer's  action  against  seller  for  nondeliv- 
ery, contract  being  for  sale  of  cotton  seed  de- 
livered f.  o.  b.  cars  at  a  point  in  C.  county  and 
for  payment  of  price  there,  held  properly 
brought  in  C.  county,  under  Ber.  St  art  1830. 

Appeal  from  District  Court,  Comal  County; 
M.  O.  Jeffrey,  Judge. 

Action  by  the  Landa  Cott(m  Oil  (}ompany 
against  H.  H.  Watson.  From  Judgment  sus- 
taining the  Jurisdiction  against  defendant's 
plea  of  privilege,  defendant  appeals.  Af- 
firmed. 

Lacy  &  Bramlette,  of  Longvlew,  and  Henne 
&  Fuchs,  of  New  Braunfels,  for  appellant 
'  Dlbreli  &  Moshelm,  of  Seguln,  and  Martin 
Ruppel  of  New  Braunfels,  for  appellee. 


COBBS,  J.  This  is  a  suit  for  damages  in- 
stituted In  the  district  court  of  Comal  coun- 
ty. Appellant  filed  a  plea  of  privilege  to  be 
sued  In  Gregg  county,  his  domicile.  Appel- 
lee filed  a  controverting  affidavit.  Insisting 
that  suit  was  properly  brought  because  ap- 
pellant had  executed  a  contract  In  writing 
performable  in  Comal  county. 

The  trial  court  sustained  the  Jurisdiction, 
and  the  plea  was  overruled;  hence  this  ap- 
peaL 

The  contract  Is  based  upon  the  following 
letters  and  contract: 

"September  14,  1917. 

"Mr.  H.  H.  Watson,  Longvlew,  Tex.— Dear 
Sir:  Referring  to  your  several  wires.  This 
will  confirm  our  purcliase  from  you  over  the 
telephone  this  morning  of  500  tons  prime, 
sound,  clean  cotton  seed  at  $69.00  per  ton 
delivered  New  Braunfels,  Texas,  for  Septem- 
ber 1917  shipment,  our  mill  weights  and  grades 
to  govern  settlement;  it  being  understood  that 
these  500  tons  are  to  be  shipped  from  Long- 
view  or  nearby  points.  You  will  please  malce 
aU  shipments  on  open  bill  of  lading  attached 
to  draft  and  in  accordance  with  our  agreement 
we  will  protect  your  draft  for  about  full 
amount  of  invoice  on  account,  you  paying  ex- 
change on  all  drafts.  If  at  any  time  your 
cars  fall  short  you  must  immediately  malce  it 
good,  and  on  the  other  band,  for  any  cars 
running  over  we  wUl  immediately  remit  balance 
due  you  as  per  contract  (issued  in  dnplicate) 
enclosed  herewith  which  yon  will  please  sign 
and  return  one  copy  to  us,  retaining  the  other 
for  yonr  files. 

"Thanking  you, 
"Yours  truly,    Landa  Cotton  Oil  Co., 

"by  ,  Prest" 
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The  Contract 

"Purchase  No.  1. 

"New  Braunfels,  Tex.,  Sept.  14,  1917. 

"This  is  to  certify  that  I  have  this  day  sold 
to  Landa  Cotton  Oil  Company  •  •  •  New 
Braunfels,  Texas,  five  hundred  •  •  •  (600) 
ton  zzxx,  sound,  clean  and  dry  cotton  seed, 
prime  quality. 

"Price  $60.00  per  ton  of  two  thousand  (2,000) 
pounds,  f.  0.  b.  cars  at  New  Braunfels,  Tex- 
as.   *    •    • 

"Shipment  September,  1917.    •    •    • 

"Terms:  Sight  draft  for  100  per  cent,  of 
value,  payable  demand  draft  B/L  attached. 

"Weights  and  quality  g:uaranteed  at  destina- 
tion by  seller  and  all  balance  due  and  payable 
at  New  Braunfels  when  car  ia  unloaded. 

"Carl  Starr,  Buyer. 

"H.  H.  Wataon,  Seller. 

"[In  Duplicate]  Multigraph." 

"Longview,  Tex.,  Sept  14,  1917. 

"Landa  Cotton  Oil  Co.,  New  Braunfels,  Tex. 
—Gentlemen:  litis  confirms  sale  to  you  of  500 
tons  of  prime  cotton  seed  at  $69.00  per  ton 
delivered;  destination  weights.  We  suppose 
you  allow  the  usual  $3.00  per  car  loading  charg- 
es. We  will  make  draft  on  you  for  full  amoun^t 
and  make  prompt  shipment  of  any  shortages. 
All  seed  that  we  have  seen  this  year  are  of  ex- 
cellent quality. 

"Yours  truly,  H.  H.  Watson. 

"HHW-tc  Confirmation  of  Sale." 

Appellant  has  presrated  his  case  by  a 
number  of  assignments,  but  the  real  question 
here  to  be  decided  Is:  Was  the  ruling  correct 
and  was  the  case  properly  triable  In  Omal 
county? 

It  Is  the  contention  of  appellant  that  there 
Is  no  definite  statement  or  obligation  ex- 
pressed or  implied  that  the  contract  was  to 
be  performed  in  Comal  county;  that  It  was 
not  within  their  minds  that  the  agreement 
was  to  deliver  cotton  seed  in  New  Braunfels, 
but  only  the  seller  would  pay  freight  to  New 
Braunfels,  and  accept  the  destination  weights 
and  condition  there,  but  not  to  driver,  mere- 
ly to  be  bound  by  what  the  evidence  might 
show  the  weight  and  quality  to  be  at  des- 
tination. His  contrition,  as  we  gather  It, 
both  from  written  and  oral  argument,  is, 
as  the  title  passed  out  of  the  shipper  when 
delivered  to  the  carrier,  be  bad  nothing  fur- 
ther to  do  with  the  delivery,  and  the  delivery 
therefore  became  complete  and  fixed  at  point 
where  the  common  carrier  received  the  seed, 
and  therefore  not  at  New  Braunfels.  It  is 
also  contended  that  no  other  clause,  as  to 
drawing  the  draft  with  blU  of  lading  at- 
tached, payment  or  otherwise,  made  the  con- 
tract or  any  part  thereof  performable  in 
Ck>mal  qpunty. 

It  is  bis  contention  that,  while  the  delivery 
called  to  be  made  on  the  cars  f.  o.  b.  at  New 
Braunfels,  it  means  only  the  price  and  mere- 
ly to  agree  that  seller  would  pay  the  freight 
to  New  Braunfels;  nothing  more.  In  support 
of  bis  contention  be  cites  the  following  cases: 
Harris  v.  MoUer,  207  S.  W.  961;  Lee  v.  Gil- 


christ Cotton  Oil  Co.,  215  S.  W.  977.  In 
cases  cited  the  contract  was  to  deliver  f.  o.  b. 
at  the  point  where  the  goods  were  received 
by  the  railroad  company,  and  no  definite 
place  for  delivery  agreed  upon  as  the  point 
of  destination,  as  here,  and  In  .ail  such  cases 
that  act  is  treated  as  a  delivery  to  tbe  pur- 
chaser through  the  agency  of  tbe  common 
carrier,  and  in  such  cases  there  Is  no  real  or 
Implied  promise  to  perform  the  contract  at 
the  point  of  destination.  In  tbe  last-cited 
case  Mr.  Justice  Jenkins  explains  very  clear- 
ly the  meaning  of  the  term  "deliver  f.  o.  b." 
These  authorities  do  not  support  appellant's 
contention.  There  Is  no  such  contract  In 
those  decisions  as  here  set  out,  and  the  cases 
are  easily  distinguished  from  the  facts  of  this 
case. 

For  venue  appellee  reUes  on  aztlde  1830, 
Bev.  Stats.,  and  contends  appellant  contract- 
ed in  writing  to  perform  the  obligation  In 
Comal  county.  We  think  appellee  by  the  con- 
tract and  letters  has  shown  a  written  con- 
tract performable  In  (Tomal  county  covered 
by  the  statute.  It  is  in  writing  and  signed 
by  appellant  It  is  dated  New  Braunfels, 
September  14,  1917,  saying: 

'1  have  this  day  sold  to  Landa  Cotton  Oil 
Company,  New  Braunfels,  Texas  •  •  • 
pounds  t,  o.  b.  care  at  New  Braunfels,  Texas. 
•  •  *  Terms:  ^ht  draft  for  100  per  cent 
of  value  payaUe  demand  draft  B/L  attached. 
Weights  and  quality  guaranteed  at  destination 
by  seller  and  all  balance  due  and  payable  at 
New  Braunfels  when  car  is  unloaded." 

Here  are  contained  all  the  elements  of  a 
written  contract  showing  tbe  sale  to  appel- 
lant of  the  cotton  seed  to  be  delivered  In 
New  Braunfels,  and  cotton  to  be  delivered 
f.  o.  b.  on  cars  at  New  Braunfels,  with  draft 
at  sight  attached  to  the  bill  of  lading  with 
weights  and  quality  guaranteed  at  desttsa- 
tlon,  and  payable  at  New  Braunf^s  when 
car  is  unloaded.  Every  part  of  the  contract 
requires  the  performance  In  New  Braunfels. 
Drafts  to  be  drawn  and  money  paid  there. 
Seley  v.  Williams,  20  Tex.  CHv.  App.  405. 
50  S.  W.  399 ;  Landa  v.  Lattin,  19  Tex.  Civ. 
App.  246,  46  S.  W.  48;  Word  v.  Hlwood,  90 
Tex.  130,  87  S.  W.  414;  Oaddy  v.  Smith,  116 
S.  W.  p.  165;  Theodore  Keller  Co.  v.  Man- 
gum,  161  S.  W.  19;  CaUender-Holder  &  Co. 
V.  Short,  34  Tex.  Olv.  App.  364,  78  S.  W.  366; 
Cecil  V.  Fox,  208  S.  W.  956. 

The  provision  that  the  cotton  seed  should 
be  shipped  with  bill  of  lading  and  draft  at- 
tached, and  weights  guaranteed  at  destina- 
tion, and  payable  at  New  Braunfels  when 
car  is  unloaded,  can  leave  no  doubt  of  the 
place  of  performance  of  the  contract  to  be  at 
New  Braunfels  in  Comal  county. 

We  think  suit  was  properly  Instituted  In 
Comal  county. 

We  overrule  all  tbe  assignments  and  affirm 
the  judgment. 
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CITY  OF  WACO  V.  TEXAS  LIFE  INS.  CO. 
(No.  6235.) 

(Coart    of   Civil   Appeals    of  Tezaa.    Austin. 

Not.  so,  1920.    Rehearing  Denied 

March  S,  1921.) 

i.  AppMil  ud  error  «=3909(l)— in  determlii- 
lag  amennt  of  taxation,  reserve  fund  presum- 
ed that  defined  by  statute. 

In  the  absence  of  a  statement  of  facts, 
it  must  be  presumed  that  the  snm  fonnd  by  the 
trial  court,  in  a  suit  relative  to  taxation,  as 
the  reserve  liabilities  of  plaintitF  domestic  in- 
surance company,  consisted  of  outstanding  pol- 
icies, which  Kev.  St.  1911,  art.  4764,  declares 
shall  constitute  the  reserve  to  be  deducted  from 
total  amount  of  assets,  to  determine  amount 
subject  to  taxation. 

2.  Taxation  «=>500— Finding  that  entire  aseats 
amoHnted  to  eertaln-  sum  Indicates  ladaslea 
of  neataxable  assets;  "entire." 

The  word'  "entire"  in  the  finding  in  a  snit 
relative  to  taxation  of  a  domestic  insurance 
company,  that  the  entire  assets  of  the  company 
araomited  to  a  certain  sum,  indicates  that  no 
sort  of  assets  was  excluded,  but  that  nontax- 
able liberty  bonds,  in  which  its  capital  stock 
was  invested,  were  included. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Entire.] 

3.  Taxation  «=»380 — Insurance  company  owner 
of  land  surrendered  to  It  only  where  Its  Hon 
was  a  vendor's  Ilea. 

Within  Rev.  St.  1911,  art  4784,  providing 
for  deduction  from  remainder  of  the  assets  of 
a  domestic  insurance  company,  of  the  value  of 
real  eatate  owned  by  it,  for  determining  the 
taxable  value  of  its  personal  property,  it  ie  the 
owner  of  land  on  wUch  it  held  vendor's  liens, 
and  which  the  purchaser,  unable  or  unwilling 
to  pay  for,  surrendered  possession  of  to  it ;  but 
not  of  land  on  which  it  held  some  other  kind 
of  lien,  and  which  the  landowner,  failing  or 
being  unable  to  pay  the  debt  secured,  surren- 
dered to  it;  title  of  the  other  party  being  di- 
vested by  the  surrender  in  the  former  case,  but 
not  in  the  latter. 

Anieal  from  District  Court,  McLennan 
County;    Erwln  J.  Clark,  Judge. 

Salt  by  the  Texas  Life  Insurance  Company 
against  the  City  of  Waco.  Judgment  for 
plaintiff,  and  defendant  appeals.     A£Srmed. 

Street,  Willis  &  Coston  and  S.  H.  Clayton, 
all  of  Waco,  for  appellant 

Kyle  Tick  and  J.  N.  Gallagher,  ttotta  of 
Waco,  for  appellee. 

KEY,  0.  J.  The  Texas  Life  Insurance 
Company  brought  this  suit  against  the  city 
of  Waco,  and  obtained  a  Judgment,  canceling 
a  certain  tax  assessment,  and  the  latter  has 
appealed.  There  is  no  statement  of  facts, 
and  the  case  is  presented  to  this  court  up<» 
the  trial  court's  findings  of  fact  and  conclu- 
aions  of  law,  whldt,  in  so  far  aa  material  to 
the  appeal,  are  as  follows: 


"(3)  Shortly  after  the  act  of  April  24,  1907, 
took  effect,  the  plaintiff,  under  and  by  virtue  of 
the  provisions  of  section  8  of  said  act  (Acts 
1907,  c.  170),  deposited  with  the  treasurer  of 
the  state  of  Texas  at  Austin,  securities  cover- 
ing the  entire  capital  stock  of  said  company, 
and  has  continuously  from  snid  time,  main- 
tained such  deposit  with  said  state  treasurer, 
and  had  on  deposit  with  said  treasurer  on  tbe 
1st  day  of  January,  1918,  securities  consisting 
of  United  States  Bonds,  commonly  called  'Lib> 
erty  Bonds,'  in  the  sum  of  $200,000,  being  the 
amount  of  and  representing  the  entire  capital 
stock  of  said  company. 

"(4)  On  the  5th  day  of  October,  1917,  at  a 
meeting  of  the  board  of  directors  of  the  Texas 
Life  Insurance  Company  duly  and  legally  held, 
the  following  resolution  was  passed:  "On  mo- 
tion of  B.  M.  Ewing,  seconded  by  E.  L.  Hum- 
phries, the  president  was  authorized  to  invest 
the  entire  capital  stock  of  the  Texas  life  In- 
surance Company,  an^ounting  to  ($200,000.00) 
two  hundred  thousand  dollars,  in  Liberty  Bonds 
of  tbe  United  States,  and  to  deposit  the  same 
with  the  state  treasurer  at  Austin,  under  the 
capital  stock  law' — and  said  investment  under 
and  by  virtue  of  said  authority  was  duly  made, 
and  said  bonds  so  purchased  and  deposited  with 
the  treasurer  of  the  state  of  Texas,  at  Austin, 
as  aforesaid,  and  were  on  deposit  with  said 
treasurer  on  the  1st  day  of  January,  1918. 

"(5)  On  the  1st  day  of  January,  1918,  tbe 
entire  assets  of  said  Texas  life  Insurance 
Company  amounted  to  $1,470,321.45,  which  was 
the  full  actual  mai^et  value  of  said  assets, 
and  all  the  same,  and  the  reserve  liabilities 
of  said  company  on  said  date  amounted  in  the 
aggregate  to  $1,186,054.18,  which  said  reserve 
liability,  deducted  from  the  total  assets  of  said 
company  as  aforesaid,  left  the  sum  of  $285,- 
267.32  as  the  amount  of  the  aggregate  capital 
stock  and  surplus  funds  of  said  company  on 
said  date. 

"(6)  The  dty  of  Waco  for  the  year  1918 
assessed  all  property,  real  and  personal,  within 
said  city  for  the  purpose  of  taxation  at  an  as- 
sessed value  representing  86  per  cent,  of  its 
supposed  actual  market  value. 

"(7)  The  plaintiff  rendered  real  property  sit- 
uated in  the  city  of  Waco,  to  the  assessor  of 
taxes  for  said  city  for  the  year  1918,  which, 
on  said  basis  of  86  per  cent,  of  its  actual  mar- 
ket value,  was  equalized  at  $80,490,  as  its  full 
assessable  value  for  taxes  for  the  year  1918. 

"(8)  The  plaintiff,  Texas  Life  Insurance 
Company,  claimed  that,  its  capital  stock  being 
invested  in  bonds  of  the  United  States,  and  de- 
posited with  the  treasurer  of  tbe  state  at  Aus- 
tin on  the  1st  day  of  January,  1918,  the  amount 
of  the  same,  to  wit,  $200,000,  should  be  deduct- 
ed from  the  aggregate  of  $285,'->67.32  as  afore- 
said, leaving  the  sum  of  $85,267.32  as  its  re- 
maining property  to  be  considered  on  the  ques- 
tion of  taxation  in  said  city,  for  said  year,  and 
the  same,  at  86  per  cent,  of  its  actual  value, 
would  amount  to  $72,477.22,  and,  as  tbe  assess- 
ed valuation  of  said  real  estate  so  rendered  to 
the  city  by  said  plaintiff  for  said  year  amounted 
to  more  than  said  sum,  plaintiff  did  not  render 
any  personal  property,  or  credits  to  said  city 
of  Waco  for  said  year. 

"(9)  The  taxing  authorities  of  the  city  of 
Waco  for  said  year  1918  entered  on  the  rendi- 
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tion  sheet  of  plaintiff  to  said  city. assessor  for 
said  year  a  new  item,  as  follows:  'Credits, 
1119,360.00.'  The  plaintiff,  by  ite  president, 
went  before  the  equalization  board,  and  the 
dty  assessor,  and  protested  against  said  as- 
sessments for  supposed  'credits'  in  the  sum  of 
aforesaid,  as  follows: 

"  'Waco,  Texas,  Angust  16,  1918. 
"  'We,  the  Texas  Ule  Insurance  Company, 
protest  against  this  assessment  for  the  reason 
that  our  capital  stock  of  (i^^OO.UUO.UO)  two  hun- 
dred thousand  dollars,  is  invested  in  United 
States  Liberty  Bonds,  which  are  exempt  from 
taxation  and  which  are  now  on  deposit  in  the 
State  Treasury  at  Austin. 

"  "Texas  Life  Insurance  Company, 
"  'By  John  D.  Mayfield.  President 
"  Trotested  in  the  presence  of  John  O.  Wal- 
ton, O.  M.  Hobby  and  Qeorge  D.  Fields.' 

"The  Equalization  Board  denied  the  right  of 
plaintiff  company  to  deduct  and  exclude  from 
its  property  subject  to  taxation  the  said  9200,- 
000  Liberty  Bonds  on  deposit  with  the  treas- 
urer of  the  state  at  Austin,  as  aforesaid,  and 
refused  to  give  plaintiff  any  relief,  and 
refused  to  extinguish  said  item  of  'credit,'  as 
aforesaid,  or  to  reduce  the  assessment  of  the 
same,  refusing  the  plaintiff  the  right  to  deduc- 
tion for  the  full  amount  of  its  capital  stock 
invested  in  such  nontaxable  securities  and  on 
deposit  at  Austin,  as  aforesaid. 

"(10)  The  tax  rate  for  the  dty  of  Waco  for 
the  year  1918  was  $2  upon  the  hundred  dol- 
lars assessed  valuation  of  property,  and  the 
taxes  on  said  real  estate  at  said  rate  was  duly 
entered  against  plaintiff  on  the  tax  rolls  of 
said  city  for  said  year,  and  also  the  tax  on 
said  $119,350  of  alleged  credits  was  also  en- 
tered upon  the  tax  roll  of  said  dty  against  the 
plaintiff  for  said  year. 

"(11)  Plaintiff  has  paid  to  the  dty  tax  col- 
lector the  full  tax  so  assessed  against  it,  on  its 
said  real  estate,  as  aforesaid,  but  has  failed 
and  refused  to  pay  the  said  tax  so  assessed 
against  it  on  said  $119350,  of  alleged  credits, 
as  aforesaid,  and  has  brought  this  suit  to  can- 
ed the  same  and  enjoin  the  collection  thereof. 

"(12)  Of  the  real  estate  so  rendered  by  the 
plaintiff  to  said  dty  for  said  year  1918,  $26,370 
at  assessed  value  was  on  the  Ist  day  of  Janu- 
ary, 1918,  owned  in  fee  simple  by  plaintiff  and 
held  by  record  title. 

"(13)  Of  the  real  estate  so  rendered  by  the 
plaintiff  to  said  dty  for  said  year  1918,  $9,250 
at  assessed  value  was  property  upon  which 
plaintiff  on  the  Ist  day  of  January,  1918,  held 
vendor's  liens  for  sums  largely  in  excess  of  the 
true  value  of  said  property,  and  which  had 
been  abandoned  by,  or  surrendered  to,  plaintiff 
by  the  owners  thereof,  and  plaintiff  was  in  ac- 
tual possession  and  control  of  the  same  in  the 
enforcement  of  its  rights  as  unpaid  vendor, 
and  the  parties  owing  said  amounts  were  in- 
solvent, and  plaintiff  had  to  look  solely  to  said 
property  for  reimbursement  for  its  debts. 

"(14)  In  addition  to  the  property  so  render- 
ed by  the  plaintiff  to  the  dty  for  taxes  for 
said  year  1918.  plaintiff  owned  and  held  real  es- 
tate outside  of  the  city  of  Waco  of  the  assess- 
ed value  of  $13,780,  the  same  not  being  tax- 
aUe  in  the  city  of  Waco  for  any  purpose. 

"(15)  In  addition  to  the  foregoing  the  plain- 
tiff, on  the  1st  day  of  January,  1918,  owned 


as  an  investment  of  its  surplus  funds  f9,000 
face  value  of  United  States  bonds,  commoniy 
called  'Liberty  Bonds,'  and  85  per  cent,  of  tbe 
face  value  of  the  same  amounted  to  the  atun  of 
$7,650. 

"(16)  The  dty  of  Waco  and  said  tax  assessor 
and  collector  are  demanding  and  daimini; 
against  the  plaintiff  the  taxes  on  the  full  amount 
of  said  assessment  of  credits,  as  aforesaid, 
and  will  proceed  to  enforce  the  collection  of 
the  same  if  not  restrained. 

"(17)  For  the  real  estate  so  rendered  by  the 
plaintiff  to  said  city  for  the  year  1918,  $16,380 
at  assessed  value  was  property  upon  which 
plaintiff,  on  the  let  day  of  January,  1918,  held 
liens  other  than  vendor's  liens  for  sums  largely 
in  excess  of  the  true  value  of  said  property, 
and  which  has  been  abandoned  by,  or  surren- 
dered to,  the  plaintiff  by  the  owners  thereof, 
and  plaintiff  was  in  actual  possession  and  con- 
trol of  the  same  in  the  enforcement  of  its 
rights  as  unpaid  lienholder,  and  the  parties 
owing  said  amounts  were  insolvent,  and  plaintiff 
had  to  look  solely  to  said  property  for  reim- 
bursement for  its  debts. 

"(18)  Of  the  real  estate  so  rendered  by  plain- 
tifl  to  said  dty  for  the  year  1918,  $8v790  at 
assessed  value  was  property  upon  which  plain- 
tiff on  the  1st  day  of  January,  1918,  held  ven- 
dor's lien  for  sums  largely  in  excess  of  the 
true  value  of  said  property,  but  of  which  plain- 
tiff had  not  acquired  actual  possession  on  or 
prior  to  said  date,  but  the  parties  owing  said 
amounts  were  insolvent,  and  plaintiff  had  to 
look  solely  to  said  property  for  reimbursement 
for  its  said  debts. 

"(19)  The  indebtedness  held  by  plaintiff  and 
secured  by  liens  on  the  several  properties  re- 
ferred to  in  paragraphs  13,  17,  and  18  of  these 
conclusions  of  fact  were  all  listed  as  a  part  of 
the  assets  of  said  company,  at  their  tull  face 
value,  together  with  all  accrued  interest  there- 
on, and  formed  a  part  of  the  total  assets  of  the 
company,  as  hereinbefore  found,  and  were  so 
listed  and  valued  in  excess  of  their  actual 
value,  because  the  parties  owing  the  same  were 
all  insolvent,  and  the  properties  securing  the 
same  insufficient  to  pay  said  debts  in  full. 

"(20)  The  remaining  real  estate  so  render- 
ed by  plaintiff  to  said  dty  for  said  year  im8 
was  property  upon  which  plaintiff  held  liens 
other  than  vendor's  liens,  but  the  possession 
of  which  had  not  been  acquired  by  said  plain- 
tiff, on  or  before  January  1,  1918,  but  the  par- 
ties owing  the  amounts  so  secured  were  insol- 
vent, and  plaintiff  had  to  look  solely  to  said 
property  for  reimbursement  for  its  debts. 

"(21)  The  conclusions  of  fact  embodied  in 
the  judgment  in  this  cause  are  here  adopted 
as  a  part  of  these  conclusions  of  fact,  and  if 
there  should  be  any  conflict  between  these  con- 
dusions  of  fact  and  said  conclusions  of  fact 
embodied  in  said  judgment,  either  real  or  ap- 
parent, the  findings  of  fact  embodied  in  said 
judgment  shall  control. 

"Conclusions  of  Law. 

"(1)  Plaintiff  is  entitled  to  deduct  the  sum 
of  $200,000  from  its  property  which  would  oth- 
erwise be  taxable  on  account  of  the  fact  that 
its  capital  stock  was  on  the  1st  day  of  Jan- 
uary. 1918,  invested  in  United  States  nontax- 
able bonds,  and  deposited  in  the  city  of  Austin. 

"(2)  If  all  of  plaintira  remaining  $85,267.:fi{, 
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representing  its  surplus  fund  on  the  Ist  day 
of  January,  1918,  had  been  taxable  in  the  city 
of  Waco,  its  assessed  value  at  the  rate  of  as- 
sessment in  said  city  woidd  have  been  yr^,- 
477.22. 

•  "(3)  From  the  same  plaintiff  is  entitled  to 
the  following  dednctions: 

(a)  Per  real  estat*  owned  under  tull  title 

as  aforesaid   ^26,170  00 

(b)  For    real    estate    retaken    under   ven- 

dor's Hen*,  as  aforesaid 9,260  00 

(e)  For  real  estate  outside  of  the  city  of 

Waco,  and  nontaxable  tbereln 1S,780  00 

(d)  For  nontaxable  liberty   bonds  held  as 

aforesaid   7,650  00 


Total   tS7,oeOOO 

"(4)  Deducting  said  total  from  the  aforesaid 
snm  of  172,477.22  leaves  $15,427.22,  which  the 
court  holds  plaintiff  should  pay  taxes  on  to  the 
dty  of  Waco  lor  the  year  1018,  as  personal 
property,  or  credits,  and  that  the  assessment 
of  $119,350,  as  aforesaid,  should  be  reduced 
to  said  sum  of  $15,427.22,  and  all  of  the  same 
in  excess  of  said  sum  should  be  canceled. 

"(5)  The  court  finds  that  the  taxes  due  the 
city  on  said  sum  at  the  rate  of  $2  per  hundred 
for  said  year  1918  amounts  to  $308.54,  and  that 
the  plaintiff  should  pay  the  same  to  the  city, 
and  all  of  the  taxes  assessed  on  said  $119,350 
assessment  of  credits,  as  aforesaid,  except  said 
sum  of  $308.54  should  be  canceled,  and  plaintiff 
should  have  an  injunction  against  the  defend- 
ants, and  each  of  them,  perpetually  enjoining 
them  from  collecting  any  part  of  said  tax  ex- 
cept the  $308.54,  as  aforesaid. 

"(6)  Plaintiff  is  not  entitled  to  any  deduction 
from  its  taxable  property  for  said  year  1918 
on  the  real  estate  so  rendered  by  it  to  the  city 
of  Waco  for  said  year  upon  which  it  had  ven- 
dor's liens,  but  the  possession  of  which  bad 
not  been  acquired  by  plaintiff  on  or  before  said 
date,  nor  for  the  real  estate  so  rendered  by  it 
to  said  city  for  said  year  on  which  it  had  liens 
other  than  vendor's  liens,  notwithstanding  it 
bad  actual  possession  of  the  same,  as  herein- 
before found,  nor  for  the  real  estate  so  render- 
ed by  it  to  the  said  city  for  said  year,  upon 
which  it  had  liens  other  than  vendor's  liens, 
but  the  possession  of  which  bad  not  been  ac- 
quired by  said  plaintiff  on  or  before  said  year." 

Counsel  for  appellant  does  not  deny  that 
the  $200,000  worth  of  United  States  bonds,' 
owned  by  appellee,  is  exempt  from  taxation, 
bnt  makes  the  contention  .  that  the  trial 
court  deducted  the  value  of  the  bonds  from 
appellee's  assets  twice  instead  of  only  once ; 
but  the  record  does  not  sustain  that  conten- 
tion. The  findings  of  fact  show  that  on  the 
1st  day  of  January,  1918,  appellee's  entire 
assets  amounted  to  $1,470,321.45,  and  that 
its  reserve  liabilities  at  the  same  date 
amounted  In  the  aggregate  to  $1,185,064.13, 
which  latter  sum,  when  deducted  from  the 
former,  left  $28537.32,  as  the  amount  of 
aggregate  capital  stock  and  surplus  funds  of 
the  company  on  said  date.  Fr<Mn  that  sum 
the  trial  court  deducted  $200,000,  the  value 
of  the  bonds  referred  to,  because  they  are 
exempt  from  taxation.  The  court  also  made 
-certain  other  deductions,  of  which  appellant 
makes  no  complaint    The  course  pursued  by 


LJpurt  was  In  strict  conformity  with 
^4  of  the  Revised  Statutes,  which 


the  tria! 

article 

reads  as  follows: 

"Insurance  companies  incorporated  under 
the  laws  of  this  state  shall  hereafter  be  re- 
quired to  render  for  state,  county|Bnd  munici- 
pal taxation  all  of  their  real  estate  as  other 
real  estate  is  rendered;  and  all  of  the  per- 
sonal property  of  such  insurance  companies 
shall  be  valued  as  other  property  is  valued  for 
assessment  in  this  state  in  the  following  man- 
ner: From  the  total  valuation  of  its  assets 
shall  be  deducted  the  reserve,  being  the  amount 
of  the  debts  of  insurance  companies  by  reason 
of  their  outstanding  policies  in  gross,  and  from 
the  remainder  shall  be  deducted  the  assessed 
value  of  all  real  estate  owned  by  the  company 
and  the  remainder  shall  be  the  assessed  taxable 
value  of  its  personal  property.  Home  insur- 
ance companies  shall  not  be  required  to  pay 
any  occupation  or  gross  receipt  tax." 

[1,  2]  This  statute  defines  the  reserve  fund 
of  an  insurance  company  as  "the  amount  of - 
the  debts  of  Insurance  companies  by  reason 
of  their  outstanding  policies  iu  gross" ;  and, 
in  the  absence  of  a  statement  cf  facts  show- 
ing otherwise.  It  must  be  presumed  that  the 
$1,185,054.13,  found  by  the  trial  court  as 
the  reserve  liabilities  of  the  company,  con- 
sisted of  outstanding  policies  In  gross,  which 
the  statute  declares  shall  constitute  the  re- 
serve to  be  deducted  from  the  total  amount 
of  assets,  In  order  to  ascertain  the  amount  of 
property  subject  to  taxation.  Nor  does  the 
record  show  that  In  finding  the  amount  of 
appellee's  assets  the  trial  court  did  not  In- 
clude the  $200,000  worth  of  bonds  merely 
because  they  were  nontaxable.  On  the  con- 
trary, the  court  found  that  the  entire  assets 
of  the  company  amounted  to  $1,470,321.45; 
and  we  think  the  word  "entire"  Indicates 
that  no  sort  of  asset  was  excluded.  This 
being  the  case,  and  the  bonds  being  nontax- 
able, appellee  had  the  right  to  have  them  de- 
ducted, as  was  done  by  the  trial  court 

[3]  Appellee  has  filed  a  cross-assignment 
complaining  that  the  court  erred  In  not  de- 
ducting the  value  of  certain  real  estate, 
upon  which  It  had  paid  taxes,  Its  alleged  title 
C(»slsting  of  the  fact  that  It  held  c(Hitract 
liens,  other  than  vendor's  liens,  upon  the 
property ;  that  the  owners  of  sudi  pr(^)erty 
were  Insolvent  and  had  surrendered  posses- 
sion to  appellee. 

The  statute  authorizes  deductions  from  the 
assets  of  the  value  of  the  real  estate  owned 
by  the  taxpayer,  but  does  not  authorize  such 
deduction  unless  the  taxpayer  is  the  owner 
of  the  real  estate.  The  facts  above  recited 
do  not  show  that  ai^ellee  was  the  owner  of 
the  real  estate  referred  to,  and  therefore  the 
trial  court  ruled  correctly  In  not  allowing 
any  credit  therefor.  That  court  did  allow 
credit  for  real  estate  similarly  situated,  and 
upon  which  appellee  held  a  vendor's  lien, 
but  In  this  state  there  Is  quite  a  difference 
between  a  vendor's  Hen  and  other  character 
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of  liens.  When  real  estate  Is  sold  and  a 
vendor's  lien  reserved  to  pay  th^purchase 
money,  the  title  to  the  land  remains  In  the 
vendor  until  the  purchase  money  Is  x>ald; 
and  when  the  purchaser  cannot  or  will  not 
pay  for  the  land,  and  surrenders  possession 
thereof  to  Ihe  vendor,  the  latter  Is,  in  law, 
the  owner  of  the  pr<^perty.  But  where  a 
different  sort  of  lien  Is  placed  upon  real 
estate,  title  to  the  same  Is  not  divested  out 
of  the  owner  by  his  failure  or  inability  to 
pay  the  debt,  and  his  surrender  of  the  proper- 
ty to  the  holder  of  the  lien. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 


BARNES  V.  EARLY-FOSTER  CO. 
(No.  6513.) 

(Court  of  CMvil  Appeals   of  Texas.    San  An- 
tonio.   Feb.  16,  1921.) 

t.  Sales  €=>t8f(l)— Buyer  suing  for  Mndellv- 
«ry  has  burden  of  proof. 
In  buyer's  action  for  nondelivery,  where 
seller  pleaded  a  general  denial,  buyer  was  re- 
quired to  prove  that  seller  failed  to  deliver  ac- 
cording to  his  contract. 

2.  Evidence  (3=>448— Parol  evidence  admissible 
to  explain  ambiguous  contract. 

Parol  testimony  is  not  admissible  to  change, 
alter,  or  vary  the  terms  of  a  written  contract, 
but  is  admissible  to  explain  ambiguous  terms. 

3.  EvMenoe  ®=»44l( I)— Preliminary  agreo- 
ments  presumed  embraced  In  written  agree- 
ment. 

All  previous  preliminary  agreements  are 
presumed  to  have  been  reduced  to  writing  and 
embraced  within  the  terms  of  the  written  agree- 
mt3tt 

4.  EvMenoe  4=3420(3)— Parol  evidence  Is  ad- 
missible to  prove  oondltional  delivery. 

Parol  evidence  Is  admissible  to  show  that 
a  contract  was  delivered  conditionally. 

5.  Evidbnoe  «=>445(  I )— Extrinsic  facts  adnis- 
sible  In  ease  of  doubtful  meaning. 

Facts  are  admissible  to  show  subsequent 
agreement  adding  to,  subtracting  from,  or  ex-' 
plaining  the  doubtful  meaning  of  the  contract. 

6.  Evidence  €=9450(8)— Ccntraot  held  unam- 
biguous. 

Contracts  to  sell  "about  8,000  bushels" 
of  oats,  "cars  to  be  Ic^aded  as  fast  as  threshed 
and  sacked,"  held  unambiguous;  parol  evidence 
that  it  was  intended  that  seller  should  deliver 
only  such  oats  as  were  produced  on  his  farm 
being  inadmissible. 

7.  Sales  «=»4I8(2)— Buyer's  measure  e(  dam- 
agos  for  nondelivery  stated. 

On  seller's  failure  to  deliver  oats,  buyer's 
measure  of  damages  was  the  difference  between 
the  contract  price  and  the  market  value  of  the 
oats  at  the  time  and  place  of  delivery,  or,  if 
there  was  no  market  there,  then  the  market 
value  at  the  next  point  where  the  oats  could 
be  bought  or  sold,  with  such  additions  or  de- 


ductions of  cost  of  transportation  as  were  nec- 
essary to  determine  value  at  place  of  delivery. 

8.  Sales  <=>4I 8(15)— Lost  profits  under  con- 
tracts to  resell  to  third  persons  not  rooovor- 
able  unless  seller  had  notice  thereof. 

Buyer  on  seller's  failure  to  deliver  could 
not  recover  for  loss  of  profits  under  his  con- 
tract to  sell  to  third  parties  at  a  higher  price 
unless  seller  in  making  contracts  with  buyer 
had  special  notice  that  buyer  had  contracted 
to  sell  to  third  parties,  in  which  case  the  meas- 
ure of  damages  would  be  the  difference  between 
the  price  expressed  in  the  original  contract  and 
the  price  buyer  was  to  receive. 

Appeal  from  District  Court,  McLennan 
County;   H.  M.  Rlchey,  Judge. 

Suit  by  the  Early-Foster  CJompany  against 
M.  S.  Barnes.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Williams  &  Williams,  of  Waco,  for  appel- 
lant. 

Spell,  Naman  &  Penland,  of  Waco,  for  ap- 
pellee. 

COBBS,  J.  Appellee  filed  this  salt  to  re- 
cover the  sum  of  $900  from  appellant,  dam- 
ages on  account  of  his  failure  to  deliver  oats 
In  accordance  with  the  contract,  thereby 
compelling  appellee  to  go  In  the  open  market 
and  buy.  The  case  was  tried  without  a  Jury 
and  the  court  rendered  judgment  for  appel- 
lee in  the  sum  of  $870. .  The  suit  Is  predicat- 
ed upon  two  letters  addressed  by  appellee  to 
appellant,  each  dated  May  23,  1919,  and  each 
marked  "Accepted"  over  the  signature  of  ap- 
pellant at  the  bottom  of  the  letters.  We 
copy  from  each  letter  such  parts  as  are  deem- 
ed applicable,  to  wit: 

The  first  letter  says: 

"This  confirms  purchase  of  you  of  through 
Mr.  J.  L.  Dodson  about  8,000  bushels  of  No. 
3  red  oats  in  good  and  even  weight  bags  June 
shipment  at  66  cents  f.  o.  b.  Lorena  and  Chil- 
ton. *  •  *  Cars  to  be  loaded  as  fast  as 
threshed  and  sacked." 

The  second  letter  Is  in  all  particulars  the 
same,  except  It  says: 

"About  8,000  bushels  of  red  oats  in  good 
about  even  weight  bags  shipment  first  week 
in  July  at  55  cents.  If  shipped  in  June,  58 
cents  f.  o.  b.  Lorena  and  Chilton.  •  •  • 
Cars  to  be  loaded  as  fast  as  threshed  and 
sacked." 

The  defense  pleaded  was  general  denial, 
and  sftecially  that  when  the  contract  was  en- 
tered Into  It  was  well  known  the  only  oats 
appellant  had  were  then  in  the  field  unmatur- 
ed and  unharvested,  and  it  would  be  several 
months  before  they  would  be  harvested  and 
ready  for  the  market ;  that  the  sale  was  with 
reference  to  the  delivery  of  those  unharvest- 
ed oats;  that  there  was  no  agreement  to  de- 
liver specific  number  of  bushels,  but  only 
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Bocb  as  were  harvested  from  his  field,  and 
Uxe  quantity  stated  was  only  to  be  a  proxi- 
mate estimate  of  what  It  was  contemplated 
in  the  minds  of  the  parties  would  be  secured 
from  the  farms,  and  not  otherwise;  and  as 
Indicating  such  intention  the  word  "about" 
was  written  in  the  contract  after  the  same 
had  been  written. 

It  was  also  averred  that  it  was  through  no 
fault  of  his  that  the  oats  were  not  delivered, 
bat  because,  by  the  unprecedented  weather 
and  storms,  the  crop  Of  oats  on  this  farm 
were  practically  destroyed  and  he  was  un- 
able to  harvest  any  quantity  of  red  oats,  but 
tbe  small  quantity  of  damaged  oats  which 
he  did  harvest  was  tendered  appellee  and  he 
declined  to  receive  them  or  pay  for  them, 
wliich  act  relieved  appellant  from  further 
UabiUty. 

It  was  further  answered  that  when  the 
agreement  was  made  it  was  understood  that 
only  such  oats  as  were  threshed,  sacked,  and 
loaded  in  tbe  cars  at  tbe  point  from  which 
they  were  to  be  shipped  were  to  be  delivered 
and  paid  for,  and  such  interpretation  was  in- 
dicated by  the  language  of  the  contract  It- 
self, to  wit,  "cars  to  be  loaded  as  fast  as 
threshed  and  sacked,"  fixing  the  time  of  de- 
livery and  quantity  of  sacks;  that  thereaft- 
er, on  account  of  certain  -written  instm- 
ments,  referring  to  the  agreement  from  ap- 
pellee's president,  appellant  called  upon  Mr. 
Dodson,  appellee's  agent,  with  whom  the 
contract  was  made,  and  was  assured  by  him 
said  contracts  related  only  to  such  No.  8 
red  oats  as  the  appellant  was  able  to  har- 
vest, and  did  not  require  defendant  to  deliv- 
er oats  to  the  plaintUT  unless  the  same  were 
harvested  from  his  farm,  and  that  was  the 
reason  the  word  "about"  was  written  before 
the  words  "3,000  bushels  of  No.  3  red  oats" ; 
that  on  account  of  the  fraudulent  representa- 
tion of  Dodson,  who  was  acting  as  the  agent 
for  appellee  at  the  time,  the  full  terms  were 
not  Incorporated  in  the  agreement;  it  was 
because  of  the  fraud  and  misrepresentation 
of  appellee's  agent  and  on  aocotmt  of  mutual 
mistake  tbe  true  terms  were  not  incorporat- 
ed in  the  agreement  as  understood  and 
agreed  upon,  both  before  and  subsequent  to 
tlie  agreement,  which  is  incomplete  and  does 
not  embrace  all  the  terms  agreed  upon ;  fur- 
ther, owing  to  the  unprecedented  rains  and 
storms— the  act  of  God— appellant  was  un- 
able to  harvest,  gather,  and  secure  any  con- 
siderable bushels  of  said  oats  for  delivery, 
but  tendered  all  that  were  harvested;  that 
it  was  in  the  contemplation  of  tbe  minds  of 
the  parties  when  tbe  agreement  was  made 
that  appelant  was  contracting  to  sell,  and 
appellee  to  pay  for,  only  such  oats  as  he  har- 
vested, and  would  not  be  required  to  go  in 
the  open  market  to  purctiase  the  oata  for  de- 
livery, and  if  such  be  not  the  true  construc- 
tion to  be  put  upon  such  contract  and  it  be 
construed  that  the  appellant  was  neverthe- 


less required  to  deliver  the  oats  whether  pro- 
duced on  appellant's  farm  or  not,  then  it  was 
made  and  based  upon  mutual  mistake  of  the 
parties. 

Appellee  filed  several  special  demurrers 
against  all  these  defenses,  which  the  court 
sustained,  and  appellant  was  not  allowed  to 
introduce  any  evidence  thereupon. 

It  Is  contended  that  the  word  "about"  was 
to  indicate  that  no  definite  quantity  of  oats 
was  required  to  be  delivered;  that  it  was 
understood  that  the  defendant  would  har- 
vest No.  3  red  oats  from  his  farm,  and  that 
it  was  not  in  the  contemplation  of  the  minds 
of  the  parties  that  appellant  should  go  out 
on  the  open  market  and  purchase  oats  to  de- 
liver to  appellant  as  a  compliance  with  tbe 
agreement 

[1]  The  first  assignment  is  that  there  Is  no 
evidence  that  the  appellant  breached  the  con- 
tract by  failing  to  deliver  oats  as  alleged  he 
contracted  to  deliver.  There  Is  no  fact  prov- 
en in  this  case  by  appellee  other  than  the 
contracts  stated  above  and  tbe  market  price 
of  the  oats  at  the  time  and  place  designated 
in  the  contract  for  delivery.  AppeUee  prac- 
tically admits  the  failure  to  make  the  tiroof, 
but  says  he  would  have  done  It,  but  the 
court's  attention  was  directed  to  tbe  appel- 
lant's efforts  "to  Introduce  parol  testimony, 
and  in  the  face  of  his  admissions  in  the 
pleading  the  evidence  of  nondelivery  was  not 
as  full  as  would  otherwise  have  been  in  the 
case."  Appellee  insists  tbe  answer  admits 
the  evidence  of  nondelivery.  The  appellants 
pleaded  a  general  denial,  and  this  put  appel- 
lee upon  proof  of  his  case,  and  this  proof 
was  essentially  necessary.  Glllett  v.  M.,  K. 
&  T.  Ry.  (3o.,  68  S.  W.  61;  Carter  v.  Olive, 
128  S.  W.  478;  Dobson  v.  Zimmerman,  118 
S.  W.  236 ;   Brito  v.  Faver,  25  S.  W.  445. 

The  first  assignment  of  error  is  sustained. 

[2-4]  Appellant  complains  in  a  number  of 
assignments  that  the  court  erred  In  sustain- 
ing exceptions  to  the  answer,  In  which  he 
sought  to  change  and  modify  by  parol  evi- 
dence the  terms  of  the  contract  It  is  too 
well  settled  to  cite  authorities  that  parol  tes- 
timony is  not  admissible  to  change,  alter,  or 
vary  the  terms  of  a  written  contract.  It  is 
also  true  that  the  presumption  Is  that  all 
previous  preliminary  agreements  have  been 
reduced  to  writing  and  embraced  within  the 
terms  of  the  written  agreement.  It  is  al- 
ways admissible  to  allow  parol  evidence  to  be 
introduced  to  explain  the  terms  of  an  ambig- 
uous writing.  So  it  is  admissible  to  show 
that  a  contract  is  delivered  conditionally  and 
to  explain,  but  not  vary,  its  terms.  Farrar 
V.  Holt,  178  S."  W.  61»;  National  Novelty- 
Import  Co.  V.  Duncan,  182  S.  W.  889;  Meeks 
V.  Holmes  Commerce  Co.,  164  S.  W.  365. 

[6,  f]  Facts  are  admissible  to  show  a  sub- 
sequent agreement,  adding  to,  substractlng 
from,  or  explaining  the  doubtful  meaning  of 
the  contract    Ross  v.  Moore,  191  S.  W.  853 ; 
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Eubank  v.  Bostlck,  194  S.  W.  214.  There  is 
no  ambiguity  in  tlie  writing  tliat  requires 
proof  to  explain  it.  There  are  no  such  alle- 
gations of  fraud  in  its  procurement  or  terms 
left  out  by  mutual  mistake  as  would  permit 
proof  to  explain  or  vary  It  There  is  no  suf- 
ficient pleading  or  evidence  tendered  of  any 
subsequent  change  or  new  contract  as  would 
admit  of  proof,  nor  that  the  contract  was  de- 
livered with  any  conditions  to  it,  nor  of  any 
consideration  for  any  new  agreement  as  a 
substitute  for  the  original  contract.  Bruce 
V.  Brown  et  al.,  25  S.  W.  444.  Assignments 
Nos.  2,  3,  and  4  are  overruled. 

[7]  Appellant's  fifth  assignment  and  prop- 
ositions are  to  the  effect  that  the  court  erred 
In  not  holding  that  damages  for  the  breach 
of  a  contract  to  deliver  produce  for  which 
there  is  a  regular  market  Is  the  difference 
between  a  reasonable  market  value  at  the 
time  and  place  of  the  breach  and  the  con- 
tract price.  The  contract  sued  upon  express- 
ed the  price  to  be  paid  for  the  oats,  but  ap- 
pellee's petition  seeks  to  recover  special  dam- 
ages because  he  avers  he  bad  to  go  la  the 
open  market  and  buy  oats  to  fill  contracts 
madCy  with  other  parties.  The  measure  of 
damages  in  this  case  was  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ue of  the  oats  at  the  stated  times  at  the 
place  of  delivery,  or,  if  there  was  no  mar- 
ket there,  then  the  market  value  at  the  next 
point  where  the  oats  could  be  bought  or  sold, 
with  such  additions  or  deductions  of  cost  of 
transportation  as  necessary  to  determine  val- 
ue at  place  of  delivery. 

[t]  That  would  make  no  difference,  if  ap- 
pellee had  contracted  to  sell  the  goods  for  a 
higher  price,  or  if  it  cost  him  more  at  some 
other  place  to  supply  the  oats  under  his 
contracts  to  other  parties  at  a  higher  price, 
unless  in  making  the  contracts  appellant  had 
special  notice  that  appellee  had  contracted 
to  so  sell  the  oats ;  then  the  measure  would  be 
the  difference  between  the  price  expressed  in 
the  contract  between  the  amount  appellee 
was  to  pay  and  the  amount  he  was  to  recov- 
er. Woldert  Grocery  Co.  v.  Veltman,  83  S. 
W.  224;  Grain  Co.  y.  Grain  Co.,  178  S.  W. 
555. 

There  is  no  allegation  that  appellant  was 
aware  of  the  fact,  at  the  time  the  contract 
was  made,  that  appellee  was  buying  oats  to 
flu  special  contracts,  nor  was  it  alleged  at 
what  place  the  oats  were  purchased ;  simply 
that  it  costs  15  cents  per  bushel  more  than 
the  contract  price  to  fill  his  contracts. 

The  correct  rule  for  the  measure  of  dam- 
ages is  as  stated  above,  and  has  not  been  ad- 
ministered herein,  and  we  sustain  appellant's 
assignments. 

For  errors  committed,  as  shown,  by  the 
trial  court  in  the  rulings,  the  judgment  is  re- 
versed and  the  cause  is  remanded  for  a  new 
trial. 


NATIONAL  FIRE    INS.  CO.  V.  PLUMMER. 

(N».  648.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
Feb.  10,  1921.) 

Insurance  <®=>579  —  Compromise  of  Insursd's 
claim  not  avoiilabl»  because  made  on  adjMS- 
ter's  ophilon  as  to  non-llabllity. 
CompromiBe  and  settlement  of  daim  noder 
fire  policy  cannot  be  avoided  and  recovery  al- 
lowed on  policy,  because  made  on  statement  of 
insurer's  adjuster  to  insured  that  the  company 
was  not  liable  on  the  policy,  because   the   in- 
sured goods  had,  before  the  fire,  without   no- 
tice to   or  consent  of  insurer,  been   removed 
from  the  place  where  insured;   this  being  but 
an  expression  of  his  opinion,  and  no  fiduciary 
relation  being  shown  between  him  and  insured. 

Appeal  from  Jefferson  County  Court;  D.  P. 
Wheat,  Judge. 

Action  by  Geo.  A.  Plummer  against  the  Na- 
tional Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  rendered. 

Orgaia  &  Carroll,  of  Beaumont,  for  appel- 
lant 

T.  H.  Bowers,  of  Beaumont,  and  Rex  G. 
Baker,  of  Houston,  for  appellee. 

HIGHTOWER,  C.  J.  We  find  In  appel- 
lant's brief  a  concise  and  clear  statement  of 
the  nature  of  this  suit,  and  it  is  conceded  by 
appellee  to  be  correct,  and  is  adopted  by  bim. 
It  is  as  follows: 

"This  suit  was  filed  by  George  A.  Plummer 
on  September  19,  1919,  in  the  county  court  of 
Jefferson  county  at  law,  in  which.it  was  alleg- 
ed that  the  National  Union  Fire  Insurance 
Company  on  the  20th  day  of  June,  1918.  insur- 
ed plaintiffs  household  goods  and  furniture  in 
Beaumont,  Tex.,  against  loss  by  fire,  which 
policy  was  numbered  26370,  expiring  on  July 
7,  1920,  and  in  the  amount  of  $1,000:  that  on 
or  about  the  2d  day  of  February,  1919,  a  fire 
occurred  at  plaintiff's  home  at  891  Harriott 
street,  destroying  said  residence  and  practically 
all  of  the  household  goods  and  furniture,  re- 
sulting in  a  loss  of  more  than  $1,000;  that  the 
National  Union  Fire  Insurance  Company  there- 
after paid  $600,  being  60  per  cent,  of  the  face 
value  of  the  policy,  but  refused  to  pay  the 
other  40  per  cent.  The  defendant  in  due  time 
answered  that  it  wrote  the  policy  in  quention 
and  specially  pleaded  that  said  policy  only  cov- 
ered said  household  goods  and  furniture  at 
1850  South  Neches  street,  and  not  elsewhere; 
that  said  household  goods  and  furniture  were 
moved  from  said  location  without  the  consent 
or  knowledge  of  the  defendant,  or  its  agents,  to 
a  different  location  than  that  named  in  the  pol- 
icy; that  the  place  where  said  goods  were  re- 
moved was  in  violation  of  the  terms  of  the  pol- 
icy, and  a  more  hazardous  location,  and  was 
the  proximate  cause  of  the  destruction  by  fire; 
the  defendant  further  pleaded  that  on  March  4, 
1919,  through  its  assistant  treasurer,  R.  M. 
Nevins,  it  issued  draft  in  the  sum  of  $600  in 
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full  satisfaction  of  plaintiff's  daim,  and  that 
same  was  accepted,  and  the  proceeds  thereof 
received  in  foil  satisfaction,  compromise,  and 
indemnity  for  the  loss  and  damage,  under  said 
policy;  and  that 'at  the  time  said  accord  and 
satiafaction  waa  tiad,  there  existed  a  controver- 
sy between  plaintiff  and  defendant  as  to  liability 
thereander.  Thereafter  the  plaintiff  specially 
set  up  that  the  said  $600  accepted  under  a  mis- 
take as  to  legal  rights,  which  was  caused  by 
alleged  fraudulent  misrepresentations  made  by 
the  defendant's  daim  adjuster,  Myron  T.  Kin- 
ney, just  prior  to  the  acceptance  by  plaintiff 
of  said  draft;  said  misrepresentations  alleged 
were  that  the  plaintiff  had  forfeited  his  right 


asmueh  as  in  Plummer's  opinion  the  f  re  at  the 
house  on  Harriott  street,  to  which  Plummer 
had  moTed  the  goods  without  securing  permis- 
sion from  the  company,  or  without  notice  to 
the  company,  and  that  inasmuch  as  in  Plum- 
mer's opinion  the  fire  waa  caused  by  defective 
wiring  in  the  bathroom,  it  was  his  [Kinney's] 
opinion  that  he  could  not  recover  on  said  pol- 
icy of  insurance,  and  such  expression  being 
merely  an  opinion  on  the  part  of  Kinney  as  to 
a  pure  matter  of  law,  and  Kinney  not  being 
an  agent  of  Plummer,  or  in  a  fidudary  capadty, 
such  representation,  if  relied  upon  by  Plum- 
mer, would  not  give  Plummer  the  right,  as  a 
matter  of  law,   to  set  aside   the   compromise 


to  recover  by   removing  his  household   goods  |  agreement,  or  the  right  to  recover  against  the 


without  the  consent  of  the  defendant;  that 
said  agent  was  acting  in  the  scope  of  his  au- 
thority, and  that  said  representation  was  made 
to  induce  plaintiff  to  settle;  that  he  carried 
with  him  and  read  from  some  books  certain 
passages  purported  to  be  the  statutory  provi- 
sions relative  to  fire  insurance,  which  indicated 
to  plaintiff  and  induced  the  belief  that  h«  bad 
no  forcible  daim  against  the  defendant;  that 
the  plaintiff  relied  upon  said  representations; 
that  the  claim  adjuster  knew  they  were  false 
and  misleading." 

To  the  plea  of  fraud  interposed  by  the 
plaintur,  as  above  shown,  the  defendant  an- 
swered by  general  demurrer  and  several  spe- 
cial exceptions,  all  of  which  were  by  the 
court  overmled.  Thereupon  the  case  pro- 
ceeded to  trial  with  a  jury,  and  at  the  con- 
clusion of  tbe  evidence  the  defendant  moved 
for  an  instructed  verdict,  which  was  refused 
by  the  court,  and  its  action  excepted  to. 
The  case  was  thereupon  submitted  to  the  ju- 
ry upon  q)ecial  issues,  and  after  the  verdict 
had  been  returned  both  parties  moved  for 
judgment.  Defendant's  motion  was  overrul- 
ed and  that  of  the  plaintiff  granted,  and 
judgment  was  entered  in  his  favor  for  the 
$400  claimed  by  blm,  with  legal  Interest. 
After  defendant's  motion  for  new  trial  had 
been  overruled.  It  prosecuted  an  appeal  to 
this  court. 

The  first  assignment  of  error  found  in  ap- 
pellant's brief  challenges  the  action  of  the 
trial  court  in  refusing  its  peremptory  Instruc- 
tion for  a  verdict  in  Its  favor.  A  number  of 
reasons  are  advanced  in  the  form  of  proposi- 
tions under  this  assignment,  which  appellant 
claims  required  an  instructed  verdict  In  its 
favor.  We  have  .given  them  all  careful  con- 
sideration, but  have  concluded  that  we  may 
properly  dispose  of  the  case  upon  tbe  third 
proposition  advanced.    It  is  as  follows: 

"The  undisputed  facts  adduced  upon  the  trial 
of  the  cause  show  that  M.  D.  Kinney  came  from 
Dallas  to  see  Plummer,  a  sworn  statement  as 
to  the  origin  of  the  fire,  in  which  statement 
Plummer  informed  Kinney  that  he  was  of  the 
opinion  that  the  fire  was  occasioned  by  defec- 
tive wiring  in  the  bathroom,  and  Kinney  then 
informed  Plummer  that  inasmuch  as  the  policy 
of  insurance  had  a  provision  to  the  effect  that 
the  policy  only  covered  Plummer's  household 
goods  while  they  were  located  at  1850  South 
Neches  street  and  nowhere  else,  and  that  in- 


defendant." 

The  undisputed  testimony  In  this  case,  as 
we  And  It  In  the  record,  shows  the  follow- 
ing facts: 

At  the  time  of  the  Issuance  of  the  policy  of 
Insurance  here  In  question  appellee's  house- 
hold goods  and  furniture  were  at  his  then 
home,  which  was  located  at  No.  1860  South 
Neches  street,  in  the  city  of  Beaumont.  At 
the  time  they  were  destroyed  by  fire  on  Jan- 
uary 21,  1919,  they  were  located  at  No.  394 
Harriott  street.  In  the  city  of  Beaumont,  to 
which  location  the  appellee  had  moved  with 
his  family.  There  was  a  provision  in  the  pol- 
icy to  the  effect  that  appellee's  household 
goods  and  furniture  .were  Insured  while  lo- 
cated at  No.  1S50  South  Neches  street,  and 
not  elsewhere.  The  fire  which  destroyed  ap- 
pellee's goods  and  furniture  occurred  about 
60  days  after  appellee's  removal  to  his  new 
location.  Appellee  did  not  notify  appellant 
of  his  removal  to  his  new  location,  and  ap- 
pellant did  not  have  any  notice  of  that  fact 
from  any  source  and  never  consented  to  such 
removal.  After  the  fire,  which  resulted  in 
practically  a  total  loss  of  appellee's  goods 
and  furniture,  he  made  In  due  time  proper 
proof  of  loss  to  appellant's  local  agents  in 
the  city  of  Beaumont,  and  these  notices  of 
loss  were  forwarded  to  appellant  by  said  lo- 
cal agents,  and  thereafter  appellant's  claim 
adjuster,  Myron  T.  Kinney,  who,  it  seems, 
was  located  at  Dallas,  Tex.,  came  to  Beau- 
mont on  February  12,  1919,  for  the  purpose 
of  adjusting  this  loss  with  appellee,  and  on 
that  day  met  appellee  in  Beaumont  in  the 
office  of  appellant's  local  agents,  Smelker  & 
Maxon,  and  there  the  whole  matter  was  gone 
over  between  appellee  and  the  adjuster,  Kin- 
ney. Kinney  stated  to  appellee  that  his  loss 
was  an  honest  one,  and  that  It  really  ex- 
ceeded the  face  value  of  the  policy,  but  that 
the  company  was  under  no  legal  obligation 
or  liability  to  pay  the  loss  or  any  part  of  it, 
for  the  reason  that  the  appellee  had  moved 
the  insured  goods  and  furniture  from  the  lo- 
cation where  they  were  Insured  to  another 
and  different  location  without  notifying  ap- 
pellant or  its  local  agents  of  that  fact  For 
this  reason  alone  Kinney  positively  denied 
liability  under  the  policy,  and  appellee,  aft- 
er discussing  the  matter  with  Kinney  and  ap- 


Digitized  by 


Google 


252 


228  SOUTHWESTERN  BEPORTEB 


(Tex. 


pellant's  local  agents,  Smelker  ft  Mason,  who 
were  of  the  same  opinion  aa  Kinney  with  ref- 
erence to  the  nonliability  of  the  company, 
finally  consiented  to  accept  $600  as  payment 
and  settlement'  in  full  of  any  claim  he  might 
have  had  against  the  insurance  company 
under  the  policy,  which,  upon  its  face,  was 
for  the  sum  of  $1,000.  Thereafter,  on  March 
14, 1919,  appellant  issued  in  favor  of  appellee 
its  draft  in  the  sum  of  $600  as  settlement  in 
full  of  the  claim  made  by  appellee  under  the 
policy  of  Insurance.  It  recites  upon  its  face 
that  it  "constitutes  full  satisfaction,  com- 
promise, and  indemnity  for  all  claims  and 
demands  for  loss  and  damage  by  fire  of  Jan- 
uary 21,  1919,  to  property  described  in  policy 
No.  26370,  issued  at  its  Beaumont,  Texas, 
agency,  and  said  policy  Is  hereby  canceled  in 
full  and  surrendered  to  said  company,"  Eind 
bore  the  signature  of  George  A.  Plummer,  the 
appellee.  In  connection  with  this  draft, 
Plummer  executed  the  following  instrument: 

"$800.00     Beaumont,  Texas,  March  14,  1919. 

"Received  of  National  Union  Fire  Insurance 
Company,  of  Pittsburg,  Pa.,  sight  draft  for 
the  sum  of  six  hundred  and  00/100  ($600.00) 
dollars,  which,  when  paid,  will  be  in  full  satis- 
faotion,  compromise,  and  indemnity  for  all 
claims  and  demands  for  loss  and  damage  by 
fire,  which  occurred  on  the  21st  day  of  Jan- 
nary,  1919,  to  property  described  in  policy  No. 
26370  issued  at  its  Beaumont,  Texas,  agency, 
and  said  policy  is  hereby  canceled  in  full  and 
surrendered  to  said  company. 
"Claim  $600.00.       George  A.  Plummer.    [Seal.] 

"Discount  $ .  [Seal.] 

"Net  $600.00. 

"Duplicate  to  be  attached  to  policy." 

Afterwards,  on  March  21,  1919,  this  draft 
was  cashed  by  appellee  and  he  received  there- 
for the  fuU  sum  of  $600.  Appellee  testified 
as  a  witness  on  the  trial  below  that  he  knew 
that  Mr.  Kinney  was  the  agent  of  the  in- 
surance company,  and  that  he  was  acting  in 
the  interest  of  the  company  when  he  made 
the  settlement  with  appellee,  and  that  ap- 
pellee expected  at  the  time  that  Kinney  would 
settle  for  the  company  upon  the  beet  terms 
he  could,  and  that  he  would  "drive  the  best 
bargain  be  could  for  the  company."  He  stat- 
ed also,  however,  that  he  was  influenced  in 
making  the  settlement  for  $600  by  the  repre- 
sentation of  Kinney  to  the  effect  that  there 
was  no  legal  liability  resting  upon  the  com- 
pany to  pay  appellee  anything.  It  was  not 
denied  by  Kinney,  who  was  a  witness  on  the 
trial,  that  he  told  appellee  that  there  was  no 
legal  liability  resting  upon  the  Insurance 
company  to  pay.  the  dalm. 

In  the  view  we  take  of  the  point  here  un- 
der consideration,  it  Is  unnecessary  to  go 
more  at  length  into  the  evidence  as  disclosed 
by  the  record.  It  is  manifest  that  the  i>ar- 
tles.  In  making  this  settlement,  were  dealing 
at  arm's  length ;  that  a  controversy  had  aris- 
en between  them  as  to  whether  there  was  lia- 
bility on  the  part  of  the  Insurance  company 


under  Its  policy  issued  to  appellee,  the  com- 
pany claiming,  through  Its  agent,  that  there 
was  no  legal  liability  and  the  appellee  insist- 
ing ui>on  the  payment  of  his  policy.  The  rec- 
ord discloses,  without  dispute,  tibat  appellee, 
at  the  time  the  compromise  and  settlement 
was  reached,  knew  every  material  fact  rela- 
tive to  the  Are  and  loss  of  his  goods  and  fur- 
niture that  were  known  by  appellant  or  Us 
said  adjuster ;  that  no  material  fact  relative 
to  the  company's  liability  under  the  policy 
was  withheld  or  attempted  to  be  withheld 
from  appellee  to  induce  the  settlement,  and 
there  is  nothing  in  the  record  which  suggests 
that  appellant's  said  agent  stood  in  any 
fiduciary  relation  or  capacity  to  appellee  In 
making  the  settlement,  nor  is  there  anything 
disclosed  by  the  record  which  was  calculated 
to  cause  appellee  to  repose  in  appellant's  ad- 
juster any  special  confidence ;  but,  on  the  con- 
trary, the  evidence  clearly  shows  that  appel- 
lee knew,  in  making  the  settlement,  that  ap- 
pellant's adjuster  was  acting  in  its  Interest, 
and  that  he  would  "drive  the  best  bargain  he 
could  for  his  company."  So  the  whole  point, 
as  we  see  it,  is  ttds:  Did  the  statement  by 
appellant's  agent,  Kinney,  to  appellee,  to  the 
effect  that  the  insurance  company  was  re- 
lieved of  liability  under  the  policy,  for  the 
reason  that  the  insured  goods  had  been  r^ 
moved  from  the  location  where  insured  to 
another  location  without  notice  to  appellant 
and  without  Its  consent,  constitute  such 
fraud  or  deceit  on  the  part  of  appellant's 
said  agent  as  would  relieve  appellee  against 
such,  settlement  and  oompromlse,  and  per- 
mit him  to  recover  on  the  original  policy? 
It  Is  onr  opinion  that  the  statement  made  by 
Kinney  to  appellee,  to  the  effect  that  there 
was  no  legal  liability  on  the  part  of  appel- 
lant, for  the  reason  that  the  goods  and  furni- 
ture had  been  removed,  as  above  stated, 
amounted  to  no  more  than  the  expression  of 
a  legal  opinion  entertained  by  Kinney,  and 
did  not  amount  to  the  statement  of  any  fact 
whatever.  And  we  are  further  of  the  opin- 
ion that  since  appellee  had  full  knowledge 
of  all  the  facts  relative  to  the  subject-matter, 
concerning  which  the  compromise  and  settle- 
ment was  made  between  the  parties,  and 
since  appellant's  adjuster,  Kinney,  sustained 
no  fiduciary  relation  toward  appellee,  and 
with  the  knowledge  of  appellee  was  acting 
for  the  best  interest  of  his  company  In  mak- 
ing the  settlement,  and  since  there  was  noth- 
ing in  the  relation  of  the  parties  calculated 
to  inspire  in  appellee  any  special  confidence 
In  appellant's  said  adjuster,  appellee,  in  ac- 
tion upon  the  legal  opinion  of  said  adjuster, 
in  making  said  settlement,  did  so  at  his  peril, 
and  cannot  be  permitted  to  set  aside  and 
cancel  the  agreement  and  settlement  so  made 
by  him  on  the  ground,  as  specially  pleaded 
by  him,  that  appellant's  said  adjuster,  Kin- 
ney, was  guilty  of  fraud  and  deceit,  which 
caused  him  to  agree  to  such  settlement.  Ap- 
pellee was  as  conclusively  fixed  with  knowl- 
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edge  of  the  law  governing  his  rights  under 
the  policy  as  was  appellant's  adjuster,  Kin- 
ney, and  cannot  be  heard  to  dyny  such  knowl- 
edge of  his  legal  rights,  and  cancel  and  set 
aside  the  settlement  on  the  ground,  alone,  as 
specially  pleaded  by  him,  which  was,  in  ef- 
fect, that  appellant's  adjuster  had  fraudulent- 
ly and  deceitfully  misrepresented  the  law  to 
him,  in  the  absence  of  a  showing  by  him  that 
appellant's  said  agent  sustained  a  fiduciary 
relation  to  him,  or  that  the  relations  of  the 
parties  were  such  as  to  Inspire  such  confi- 
dence on  his  part  In  appellant's  said  adjuster 
as  ought.  In  good  conadence^  to  relieve  him 
froDQ  relying  and  acting  upon  thi  opinion  of 
said  adjuster  touching  his  legal  rights  under 
his  policy.  We  have  shown  above  the  precise 
attac^  made  by  appellee  upon  the  settlement 
made  with  appellant's  adjuster,  and  it  is 
clear  from  his  pleading  in  that  connection 
that  his  only  ground  of  attack  was  that  the 
settlement  had  bem  induced  on  his  part  by 
false  and  fraudulent  representations  on  the 
part  of  appellant's  said  adjuster,  Kinney,  as 
to  appellee's  legal  rights  under  his  policy, 
and  in  the  very  nature  of  things,  such  rep- 
resentations could  be  but  the  expression  of  a 
legal  opinion  of  said  adjuster  touching  ap- 
pellee's rights  under  his  policy. 

We  might  add  here  that,  while  it  was  al- 
leged by  appellee,  substantially,  that  the 
said  adjuster,  Kinney,  at  the  time  he  ex- 
pressed his  legal  opinion  to  appellee  regard- 
ing his  rights  under  the  policy,  he  also  read 
excerpts  from  some  book  or  pamphlet  which 
purported  to  be  the  law  pertaining  to  appel- 
lee's rights  under  his  policy.  Upon  the  trial, 
however,  it  was  admitted  by  appellee  that  he 
was  mistaken  In  his  allegation  that  said  ad- 
juster, Kinney,  had  read  to  him  any  such 
book  or  pamphlet,  as  alleged,  and  therefore 
that  portion  of  his  attack,  as  made  by  his 
special  plea,  upon  the  settlement  in  question 
was  not  sustained  by  any  proof.  But  even  if 
it  had  been  shown  by  proof,  as  alleged  in  the 
special  plea,  that  such  book  or  pamphlet  was 
exhibited  and  read  to  him  by  said  adjuster, 
we  fall  to  see  how  it  could  have  availed  ap- 
pellee to  any  extent  in  setting  aside  the  set- 
tlement, under  the  facts  in  this  case  and  the 
relations  of  the  parties,  as  we  have  above 
stated  than.  Before  appellee  would  be  en- 
titled to  recover  the  balance  claimed  by  him 
to  be  due  tmder  the  terms  of  his  policy,  it 
was  incumbent  upon  him,  of  course,  to  plead 
and  prove  such  facts  as  would  authorize  set- 
ting aside  and  canceling  the  settlement  made 
by  him  with  appellant,  and  if  he  has  failed 
to  do  this  the  settlement  must  be  upheld,  and 
a  recovery  denied  him  under  the  terms  of 
the  policy. 

In  the  case  of  Thompson  v.  Phoenix  Insur- 
ance Co.,  75  Me.  55,  46  Am.  Rep.  357,  the  in- 
surance company  had  issued  to  Thompson  a 
policy  of  Insurance  on  a  house;  the  policy 
being  for  $1,000.    While  the  poUcy  was  yet 


in  force  the  house  was  destroyed  by  Are,  and 
the  company  denied  liability  under  the  policy 
on  the  ground,  among  others,  that  the  house 
had  become  vacant  at  the  time  of  the  loss. 
Thompson  and  the  company's  adjuster  finally 
settled  and  compromised  Thompson's  claim 
against  the  company  for  $250.  Afterwards 
Thompson  sued  the  company  and  sought  to 
set  aside  and  cancel  the  settlement,  on  the 
ground  that  the  company's  adjuster  procured 
the  settlement  by  his  willful  and  deceitful 
and  fraudulent  representations,  to  the  effect 
that  there  was  no  liability  on  the  part  of  the 
company,  for  the  reason  that  the  house  was 
vacant  when  destroyed.  It  was  alleged  by 
Thompson,  In  attacking  the  settlement,  that 
he  relied  on  such  false  and  deceitful  repre- 
sentations on  the  part  of  the  company's  ad- 
juster, and  was  Induced  thereby  to  make  the 
settlement,  and  that  therefore  the  same 
should  be  canceled  and  held  for  naught.  In 
answer  to  this  attack  made  by  Thompson  on 
the  settlement,  the  company  interposed  a 
general  demurrer.  It  was  held  by  the  Su- 
preme Court  of  Maine  that  Thompson's  plea 
attacking  the  settlement  stated  no  fact  that 
would  authorize  a  cancellation  of  the  settle- 
ment, and  the  company's  general  demurrer 
was  sustained.  Among  other  things  In  that 
case,  it  was  said: 

"The  first  count  .of  the  declaration  sets  forth 
that  the  company,  Veil  knowing  the  premises, 
but  intending  to  cheat  and  defraud  the  plaintiff 
out  of  the  benefit  of  his  said  policy,  and  the 
money  due  him  thereon,  fraudulently  and  de- 
ceitfully represented  to  the  plaintiff  that  by 
reason  of  his  not  living  in  the  house  at  the  time 
of  its  being  burned,  be  bad  so  increased  the 
risk  that  the  company  was  not  bound  to  pay 
anything,  that  the  policy  was  null  and  void  and 
of  no  effect,  benefit  or  use  to  the  plaintiff.'  The 
second  count  charges,  substantially,  the  same 
fraudulent  representation  on  the  part  of  the 
authorized  agent  of  the  company. 

"If  these  declarations  of  the  agent  of  the  in- 
surance company  are  regarded  as  statements 
of  the  law  of  insurance,  of  the  legal  conditions 
on  which  the  right  of  recovery  in  such  cases 
depends,  they  are  not  actionable,  though  false. 
The  cases  cited  for  the  defendants  are  suffi- 
cient, if  authority  or  argument  were  needed, 
to  support  the  statement  that  under  such  cir- 
cumstances a  man  has  not  a  right  to  rely,  ex- 
cept at  his  own  peril,  upon  the  representations 
of  the  avowed  agent  of  the  adverse  interest,  as 
to  what  the  law  will  or  will  not  do,  or  will  or 
will  not  permit  to  be  done.  Common  prudence 
and  common  sense  would  seem  to  be,  in  oil  or- 
dinary cases,  sufficient  safeguards  against 
frauds  of  that  character;  and  the  declaration 
does  not  aver  exceptional  circumstances  to  give 
the  right  of  action  in  the  present  instance." 

In  the  case  of  .^tna  Insurance  Co.  v.  Reed, 
33  Ohio  St.  283,  Reed  sued  the  Insurance 
company  on  two  policies  covering  his  stock 
of  goods;  the  aggregate  amount  of  the  poli- 
cies being  $2,750.  Reed  alleged  that  after 
due  notice,  etc.,  of  loss,  he  demanded  pay- 
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ment  of  his  policies,  which  the  company  re- 
fused. Among  other  defenses,  the  company 
alleged  that  subsequent  to  the  loss  of  Reed's 
goods  by  fire,  and  prior  to  the  suit,  there  had 
been  a  settlement  between  the  parties,  under 
which  the  company  paid  Reed  $100  In  full 
satisfaction  of  both  policies.  Reed  replied 
to  the  plea  of  settlement,  alleging,  substan- 
tially, that  such  settlement  had  been  pro- 
cured by  fraud  and  deceit  on  the  part  of  the 
company's  agent  and  adjuster,  one  Bice,  who, 
in  order  to  Induce  the  settlement,  represent- 
ed to  Reed  that  there  was  no  legal  liability 
on  the  part  of  the  company,  and  that  the 
company  would  contest  any  suit  filed  by 
Reed,  and  that  Reed  would  get  nothing  In 
the  end.  The  Supreme  Court  of  Ohio,  in  dis- 
posing of  the  case,  among  other  things,  said: 

"The  personal  relation  of  the  parties  was 
not  one  calculated  to  beget  confidence  or  reli- 
ance, but  the  contrary.  Rice  was  acting  avow- 
edly as  the  agent  of  a  party  whose  interests 
were  averse  to  Reed,  and  common  Intelligence 
would  have  caused  Reed  to  know  he  was  not 
acting  as  his  friend  or  advising  his  interests. 
Presumptively  he  would  not  be  likely  to  stand 
in  a  relation  different  from  other  persons  rep- 
resenting adverse  interests.  From  the  time  the 
witliin  statement  was  completed,  Rice  acted  in 
a  hostile  rather  than  a  friendly  spirit,  and  with 
a  strong  assertion  of  opinion  claimed  the  loss 
was  a  dead  loss  to  Reed,  apd  thus  endeavored 
to  induced  Reed  to  think  he  could  do  no  better 
than  take  his  offer  of  $100.  It  was  not  done 
with  the  thought  on  either  side  that  be  was  a 
friendly  adviser,  but  rather  as  one  driving  the 
best  bargain  he  conld  for  his  employer.  In 
this  Reed  could  scarcely  be  deceived.  All  this 
time  Reed  was  apparently  as  fully  conversant 
with  the  facts  of  the  case  as  Rice,  and  at  lib- 
erty to  ascertain  the  law  of  his  case  if  he  de- 
sired to  do  so.  It  was  even  suggested  to  him 
to  do  so  with  the  probable  result." 

See,  also,  Mayhew  v.  Phoenix  Ins.  Co.,  23 
Mich.  105 ;  Mutual  Life  Ins.  Co.  v.  Pbinney, 
178  U.  S.  341-343,  20  Sup.  Ct  906,  44  L.  Ed. 
1088. 

While  the  jury  in  this  case  found  that  ap- 
pellant's agent,  Kinney,  was  guilty  of  fraud 
'  and  deceit  in  representing  to  appellee  that 
appellant  was  not  liable  under  the  policy  In 
question,  and  further  found  that  appellee 
acted  upon  such  fraudulent  representation 
and  deceit,  and  was  induced  thereby  to  set- 
tle with  the  company,  still  such  finding  can- 
not be  sustained  or  given  any  force  or  effect, 
for  the  reason  that  as  a  matter  of  law,  un- 
der the  pleadings  and  undisputed  proof  in 
this  case,  there  was  no  such  fraud  or  deceit 
practiced  by  appellant's  adjuster  as  would 
afford  the  right  in  appellee  to  set  aside  the 
contract  of  settlement  made  by  him  in  this 
case. 

We  are  therefore  compelled  to  ignore  the 
verdict  of  the  jury  and  judgment  of  the  trial 
court  in  this  case,  and  to  render  judgment 


in  favor  of  appellant,  to  the  effect  that  ap- 
pellee take  nothing  by  bis  suit ;  and  It  will 
be  so  ordered. 


McQLASSON  V.  FIORELLA.     (No.  6279.) 

(Conrt   of   Civil   Appeals   of  Texas.     Austin. 
Feb.  2,  1921.) 

1.  Adverse  possession  ®=»II4(I)  —  Evideace 
held  Insufflelent  to  show  adverse  possMsioB 
of  personal  property  for  statutory  p*rlod. 

In  an  action  to  recover  the  possession  of 
personal  piytperty  on  a  farm  purchased  by  de- 
fendant at  the  time  of  the  purchase,  evidence 
held  insu£Scient  to  show  defendant's  adverse 
possession  thereof  for  two  years. 

2.  Adverse  possession  €=»I4  — That  personal 
proporty  was  on  farm  when  purchased  held 
not  to  start  limitations  running. 

Where  personal  property  owned  by  plain- 
tiff was  on  a  farm  when  purchased  by  defend- 
ant from  a  third  party,  but  it  was  not  near  his 
residence  or  barn,  and  he  did  and  said  nothing 
tending  to  show  that  he  was  exercising  do- 
minion over  it,  or  claimed  any  right  to  it  prior 
to  his  use  of  the  property,  he  did  not  tiave 
adverse  possession  until  he  first  used  the  prop- 
erty. 

3.  Appeal  and  error  <8s»938( I)— Presumed  la 
support  of  statement  of  facts  signed  by  judgs 
that  parties  failed  to  agree. 

Though  it  is  the  better  practice  for  the 
judge  preparing  a  statement  of  facts  to  certify 
that  the  parties  failed  to  agree,  under  Rev.  St 
1895,  art.  1380,  when  the  statement  is  8ign(^d 
by  the  judge,  the  presumption  exists  that  the 
parties  failed  to  agree,  though  it  is  not  so 
stated,  and  the  statement  of  facts  is  not  in- 
suflScient. 

Appeal  from  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Action  by  John  McGlasson  against  Antonio 
Fiorella,  brought  before  a  Justice  of  the 
peace  and  appealed  to  the  county  court 
Prom  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

Kyle  Vlck,  of  Waco,  for  appellant 
•R.  L.  Allen  and  P.  M.  Fitzpatriclt,  both  of 
Waco,  for  appellee. 

KEY,  O.  J.  This  case  originated  In  the 
j»istice  of  the  peace  court,  was  appealed  to 
and  tried  In  the  county  court,  where  Judg- 
ment was  rendered  for  the  defendant,  and 
the  plaintiff  has  appealed.  The  plaintiff 
sought  to  recover  certaili  personal  property, 
consisting  of  one  hay  press,  two  mowers,  and 
one  sulky  rake,  of  the  alleged  value  of  $160. 
The  trial  Judge  filed  findings  of  fact  and 
conclusions  of  law  to  the  effect  that  the 
plaintiff  was  the  owner  of  the  property  sued 
for  on  the  15th  day  of  Deceml)er,  1916,  but 
that  the  proof  sustained  the  defendant's  plea 
of  the  two  years'  statute  of  limitation,  and 
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for  tbat  reason  Judgment  was  rendered  tor 
the  latter. 

[1}  Counsel  for  appellant  bas  aEsigned  the 
last  ruling  referred  to  as  error,  and  we  sus- 
tain the  assignmoit  We  are  of  the  opinion 
that  appellant's  proposition  to  the  effect  that 
the  proof  failed  to  show  two  years'  adverse 
possession  prior  to  the  c<nnmencement  of  the 
plaintiff's  suit  is  correct.  The  suit  was  filed 
May  14,  1919.  The  testimony  most  favorable 
to  the  defendant,  In  support  of  bis  plea  of 
limitation,  is  as  follows: 

Dr.  Craven  owned  a  farm  whidi  be  con- 
tracted to  sell  to  W.  W.  Lastlnger,  and  Last- 
Inger  sold  it  to  the  plaintiff,  Jno.  McGlasson, 
In  1913.  In  the  latter  part  of  1914,  or  the 
first  pert  of  1915,  the  plaintiff  bought  the 
property  in  controversy,  and  placed  it  on  the 
farm  referred  to.  In  the  latter  part  of  1915, 
or  early  part  of  1916,  he  deeded  the  farm 
back  to  Dr.  Craven.  In  1916  Dr.  Craven  sold 
it  to  the  defendant,  Antonio  Fiorella,  and  told 
bim  that  he  could  have  any  of  the  tools  on 
the  farm  belonging  to  him  (Dr.  Craven),  but 
did  not  undertake  to  sell  or  give  to  the  de- 
fendant the  property  here  in  controversy, 
which  bad  been  left  on  the  farm  by  the  plain- 
tiff.   The  defendant  testified: 

"I  moved  on  the  place  in  December,  1916. 
There  wag  a  man  on  the  place  when  I  bought 
it  working  the  place.  I  do  not  know  what  his 
name  was.  I  thought  the  tools  in  controversy 
belonged  to  Dr.  B.  F.  Craven,  and  that  he 
had  given  them  to  me  at  the  time  the  sale 
was  made.  I  used  the  tools  daring  the  latter 
part  of  May  or  the  let  of  June,  1917,  for  the 
first  time. 

"I  used  them  down  near  the  creek.  I  don't 
know  whether  that  is  three-quarters  or  a  mile 
from  the  road.  I  used  them  on  the  farm 
wherever  I  needed  them.  I  know  when  a  par- 
ty came  there  and  got  the  press.  I  don't  know 
what  his  name  was.  It  was  about  ten  days 
after  I  went  to  work.  He  broaght  it  back  the 
next  day  and  said  he  had  gotten  the  wrong 
press.  I  was  in  Waco  when  he  came  and  got 
it.  I  did  not  know  anything  at  all  about  it 
until  I  got  home.  I  was  not  on  the  place  at 
the  time  he  got  the  press.  He  brought  it 
back  next  day.  He  brought  it  back  and  left 
it  by  a  well  which  is  75  to  100  yards  from 
the  road.  The  press  was  about  75  yards  from 
my  line  down  in  the  field  when  I  moved  on  the 
place." 

A  witness  by  the  name  of  Wheeler,  who 
testified  for  the  defendant,  stated  that  the 
latter  used  the  property  In  controversy  for 
the  first  time  in  the  fall  of  1917,  or  spring  of 
1018,  and  said  he  thought  that  the  latter  was 
the  correct  time,  as  there  was  no  hay  baled 
during  1917. 

Defendant's  witness  Bennett  testified  that 
be  saw  the  defendant  use  the  tools  In  contro- 
versy; that  be  used  them  about  the  place 
generally,  but  that  be  thought  the  first  time 
be  used  them  was  In  the  spring  of  1917,  and 
tbat  there  was  not  much  hay  to  bale  during 
tliat   year;    and,  on   cross-examination,   he 
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stated  that  he  was  not  positive  whether  the 
defendant  used  the  tools  referred  to  in  1917 
or  1918. 

Another  witness  for  the  defendant  named 
Coltmibo  stated  positiyely  that  the  defend- 
ant did  not  use  the  tools  in  question  during 
the  year  1917  at  all. 

Dr.  Craven  testified  that  he  did  not  sell 
the  tools  in  question  to  the  defendant;  that 
he  never  owned  a  hay  press  nor  a  rake,  and 
that  when  he  told  the  defendant  be  could 
have  the  tools  belonging  to  liim,  be  had  ref- 
erence to  the  tools  Icit  by  blm  on  the  farm 
when  he  sold  it  to  Lastlnger. 

[2]  The  foregoing  Is  the  substance  of  the 
testimony,  placed  In  its  most  favorable  light 
for  the  defendant,  and  we  are  of  the  opinion 
that  it  fails  to  show  adverse  possession  for 
two  years  prior  to  the  commencement  of  the 
suit.  According  to  the  testimony  given  by 
the  defendant  himself,  be  did  not  use  or 
otherwise  exercise  dominion  over  the  proper- 
ty until  the  latter  part  of  May,  1917,  which 
lacked  several  days  of  being  two  years  before 
the  suit  was  filed.  The  fact  that  it  was  on 
the  farm  when  the  defendant  took  possession 
of  the  latter  In  December,  1916,  and  that  it 
remained  there  for  more  than  two  years 
prior  to  the  commencement  of  the  suit,  does 
not,  in  our  opinion,  show  adverse  possession 
of  the  property  referred  to.  It  was  not 
shown  that  the  property  was  situated  near 
the  defendant's  residence  or  bam,  and  tha,t 
he  asserted  any  title  to  or  right  to  use  it  un- 
til the  latter  part  of  May,  1917,  or  that  he 
did  or  said  anything  tending  to  sbow  that  be 
was  exercising  dominion  over  it,  or  claimed 
any  right  to  it,  prior  to  the  date  last  referred 
to.  It  is  certain,  from  the  testimony,  that 
Dr.  Crayen,  from  whom  the  defendant  pur- 
chased the  farm,  was  asserting  no  title  to  the 
property  in  controversy,  and  did  not  attempt 
to  sell  or  give  the  same  to  the  defendant 
Hence  we  conclude  that  the  proof  failed  to 
show  adverse  possession  for  the  time  neces- 
sary to  support  the  plea  of  limitation. 

[3]  Appellee  objects  to  a  consideration  by 
this  court  of  what  purports  to  be  a  statement 
of  facts,  the  contention  being  that  it  is  not 
properly  authenticated,  and  therefore  should 
not  be  considered.  It  begins  with  the  style 
of  the  case  the  court  in  which  it  was  tried, 
contains  an  index,  which  is  followed  by  this 
language: 

"Be  it  remembered  that  upon  the  trial  of 
the  above  entitled  and  niunbered  cause,  on  the 
11th  day  of  November,  A.  D.  1919,  the  fol- 
lowing material  facts  and  none  other  were 
proved,  to  wit." 

Then  follow  the  names  of  the  witnesses 
and  the  testimony  of  each,  and  immediately 
after  the  testimony  of  the  last  witness  is 
this  Indorsement: 

"Approred,  this  the  17th  day  of  March,  A.  D. 
1920.    Jas.  P.  Alexander,  County  Judge." 
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The  transcript  shows  that  the  case  was 
tried  before  Hon.  Jas.  P.  Alexander,  coun- 
ty Judge  of  McLennan  county. 

The  main  objection  urged  to  the  statement 
of  facts  Is  that  It  Is  not  shown  by  the  certifi- 
cate of  the  Judge,  nor  otherwise,  that  the  par- 
ties had  failed  to  agree  upon  a  statement  of 
facts,  and  therefore  the  judge  had  no  au- 
thority to  prepare  and  cause  one  to  be  filed. 
It  Is  true  that  the  statute  which  authorizes 
a  Judge  to  prepare  a  statement  of  facts  (ar- 
ticle 1380,  Rev.  St.  1895)  says  that  he  may  do 
so  If  the  parties  do  not  agree  upon  a  state- 
ment of  facts,  or  If  the  Judge  does  not  ap- 
prove the  one  agreed  upon ;  but  it  has  been 
repeatedly  held  by  our  Supreme  Court  that 
where  a  statement  of  facts  Is  signed  by  the 
judge,  the  presumption  exists  that  the  par- 
ties failed  to  agree,  although  It  Is  not  so  stat- 
ed by  the  judge.  Kelso  v.  Townsend,  13  Tex. 
140;  Darcy  v.  Turner,  46  Tex.  30;  McManus 
V.  Wallls,  52  Tex.  634. 

We  think  the  statement  of  facts  In  this 
case  was  prepared  In  substantial  compliance 
with  the  statute,  though  it  would  have  been 
better  practice  for  the  judge  to  have  certified 
that  the  parties  failed  to  agree;  and  there- 
fore we  overrule  appellee's  contention  upon 
this  subject. 

For  the  reason  heretofore  stated,  the  judg- 
ment of  the  trial  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


HAVERBEKKEN  v.  JOHNSON  ut  al. 
(No.  6288.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Feb.  16,  1921.) 

1.  Assault  and  battery  <g=327  —  Evidence  of 
orimlnal  prosecution  against  plaintiff  inadmis- 
sible In  action  for  damages. 

In  an  action  for  damages  for  assault  and 
battery,  court  erred  in  admitting  evidence  that 
plaintiS  and  another  who  accompanied  hign  had 
been  indicted  for  assault  In  the  same  difficulty, 
and  In  requiring  plaintiff  to  testify  concerning 
the  trial  in  the  county  coart  upon  such  charg- 
es, and  in  admitting  evidence  to  the  effect  that 
plaintiff  did  not  report  the  matter  to  the  grand 
jury  nor  county  attorney,  and  that  grand  jury 
did  not  indict  defendant  nor  the  county  attor- 
ney file  complaints. 

2.  Assault  and  battery  €=»i3  —  Self-defense 
In  civil  action  same  as  in  criminal. 

The  law  of  self-defense  is  the  same  in  an 
action  for  damages  for  assault  and  battery  as 
in  a  criminal  prosecution,  with  the  exception 
that  the  rule  of  evidence  in  a  criminal  cause 
gives  the  defendant  the  benefit  of  a  reasonable  { 
doubt. 


3.  Appeal  and  error  «=9750(3)— AsslgnmeBt  off 
error  to  admission  of  evidence  insnlllcleat 
where  rejeotlon  of  evidenc*  was  fflsant. 

An  assignment  of  error  complaining  of  ac- 
tion of  court  in  admitting  certain  testimony  will 
not  be  considered  where  the  proposition  tiiere- 
nnder  and  the  bill  of  exception  show  that  the 
complaint  made  below  was  at  the  refuaal  to 
admit  testimony  offered  by  appdiant. 

4.  Trial  <8=9203(3)— Both  parties  have  right  t* 
present  charges  ptMentiag  faot  or  facts  es- 
tablishing material  Isshol 

Both  plaintiff  and  defendant  have  the  right 
to  prepare  and  demand  charges  presenting  for 
the  consideration  of  the  Jury  a  fact  or  group 
of  facts  which,  if  found  to  be  true,  estabUah 
in  law  some  material  issue;  that  is,  they  have 
the  right  to  have  the  court  explain  to  the  JU17 
the  principle  of  law  applicable  to  the  very  facts 
constitnting  a  cause  of  action  or  defense. 

5.  Assault  and  battery  «=»I3— Party  retreatlsi 
entitled  to  damages. 

.  If  an  assault  and  battery  was  committed 
upon  plaintiff  by  defendants  because  of  a  dem- 
onstration made  by  him,  and  they  continued  the 
attack  after  learning  that  the  demonstration 
was  not  hostile,  the  subsequent  attack  was  not 
justified  b;  the  previous  apparent  attack. 

6.  Trial  «=9253(9)— Requested  charge  Ignoring 
evidence  too  broad. 

In  an  action  for  damages  for  assault  and 
battery,  a  charge  demanded  by  plaintiff  that,  if, 
after  the  original  demonstration  by  plaintiff 
ceased,  defendants  or  any  of  them  assaulted 
plaintiff,  it  would  not  be  justified,  and  they 
should  find  for  the  plaintiff,  was  properly  re- 
fused as  being  too  broad,  where  there  was  evi- 
dence that  plaintiff  attempted  to  attack  some 
of  the  defendants  after  the  original  alleged  hos- 
tile demonstration. 

7.  Trial  $=3250 — Requested  charge  as  to  ver- 
bal provocation  In  action  for  damages  prop- 
erly refused. 

In  an  action  for  damages  for  assault  and 
battery,  court  did  not  err  in  refusing  the  plain- 
tiff's request  to  charge  that,  if  plaintiff  by  his 
words  and  acts  merely  provoked  the.  difficulty, 
and  under  such  provocation  defendants  injured 
plaintiff,  the  defendants  would  not  be  justified, 
and  they  should  find  for  the  plaintiff,  where 
under  the  pleading  and  evidence  verbal  provoca- 
tion was  alone  in  issue. 

Appeal  from  District  Court,  Coryell  Coun- 
ty; J.  H.  Arnold,  Judge. 

Suit  by  Chris  Haverbekken  against  Will 
Johnson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

S.  C.  Padelford,  of  Fort  Worth,  fop  appel- 
lant. 

Jas.  M.  Robertson,  of  Meridian,  for  appel- 
lees. 

BRADY,  J.  The  appellant,  Chris  Haver- 
bekken, brought  this  suit  against  the  appel- 
lees, Will  Johnson,  I.  M.  Solberg,  and  J.  B. 
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Spear,  for  danuges,  both  actual  and  exem- 
plary, alleged  to  have  resulted  from  an  un- 
lawful and  malicious  assault  and  battery 
made  by  the  defendants  upon  the  plalntitF.  It 
vaa  alleged  in  the  petition  that  the  assault 
and  battery  occurred  upon  the  plalntUCs  land, 
or  land  belonging  to  his  father.  Defendants 
answered  by  g^ieral  denial,  and  specially 
that  Spear  was  road  overseer,  and  that  they 
were  all  working  a  public  road,  under  offi- 
cial orders,  when  the  plaintiff  ordered  them 
to  desist  from  the  work,  and  made  a  threat- 
ened attack  upon  them,  and  that  they  acted 
In  self-defense.  It  was  also  alleged  by  de- 
fendants that  the  .work  they  were  doing  was 
upmt  a  culvert  outside  the  indoeure  of  the 
Eaverbekken  land,  and  upon  land  which  bad 
been  acquired  by  Bosque  county  for  road 
purposes. 

The  case  was  submitted  upon  a  general 
charge,  and  resulted  In  a  verdict  and  Judg- 
ment for  the  defendants. 

nie  evidence  was  conflicting  as  to  whether 
the  difficulty  occurred  on  the  Haverbekken 
lands  or  upon  land  outside  suCh  Inclosare 
and  upmi  a  public  road,  whldi  bad  been  ac- 
quired or  attempted  to  be  acquired  by  Bosque 
county,  nnie  evidence  is  also  In  conflict  as 
to  the  reasons  tor  the  difficulty,  the  claim  of 
self-defense,  the  extent  of  the  inliurles  to 
plaintiff,  and  the  means  with  whl<di  they 
were  inflicted. 

[1]  There  are  several  assignments  of  er- 
ror, complaining  of  the  admission  of  testi- 
mony that  plaintiff  and  his  brother,  who  ac- 
companied him  at  the  time  of  the  difficulty, 
had  been  indicted  for  assault  in  this  same 
difficulty,  and  further  complaining  that  plain- 
tiff was  required  to  testify  concerning  the 
trial  in  the  county  court  upon  these  charges. 
The  assignments  also  go  to  the  admission  of 
testimony,  to  the  effect  that  the  plaintiff  did 
not  report  the  matter  to  the  grand  Jury  nor 
to  the  county  attorney,  and  to  the  effect  that 
the  grand  Jury  did  not  Indict  the  defendants, 
nor  did  the  county  attorney  file  complaints 
against  them  for  the  alleged  assault. 

We  are  of  the  opinion  that  these  assign- 
ments should  be  sustained.  The  testimony 
referred  to  was  legally  inadmissible,  and  ,was 
probably,  If  not  manifestly,  prejudicial  to 
appellant's  rights,  especially  in  view  of  the 
argument  made  by  counsel  for  the  defend- 
ants, based  upon  such  testimony.  We  cannot 
tee  any  proper  bearing  that  the  testimony  In 
question  could  have  had  upon  the  real  issues 
of  the  case.  As  a  case  illustrative  of  the 
reasons  why  testimony  of  this  character  is 
inadmissible,  we  cite  Croft  v.  Smith,  51  3. 
W.  1089. 

[2]  There  are  also  certain  assignments  as- 
sailing the  court's  charge,  apparently  upon 
the  theory  that  the  right  of  self-defense  is 
more  limited  in  the  case  of  a  ciyil  action 
than  in  one  involving  criminal  charges.  On 
this  point  appellant  cites  Chapman  v.  Har- 
228S.W.-17 


grove,  2M  S.  W.  379,  a  decision  by  the  Court 
of  Civil  Appeals  for  the  Sixth  District  The 
case  seems  to  recognize  the  doctrine  contend- 
ed for  by  appellant  However,  we  thmk  the 
rule  is  well  settled  in  this  state  to  the  oon.- 
trary.  In  March  v*.  Walker,  48  Tex-  at  pag« 
377,  it  was  said: 

"The  law  of  self-defense  is  the  saime  as  in  a 
criminal  prosecation,  with  the  exception  of  the 
role  of  evidence  which,  in  a  criminal  cause, 
gives  the  defendant  the  benefit  of  a  reasonable 
doubt  That  doubt  however,  is  as  to  the  facts, 
not  as  to  the  extent  of  the  right.  The  stage  of 
the  difficulty  at  which  self-defense  ceases  is 
just  the  same,  whetti'er  the  question  be  inves- 
tigated dvilly  or  criminally." 

Substantially  to  the  same  effect  are  the 
following  Texas  authorities:  , Wallace  v. 
Stevens,  74  Tex.  559,  12  S.  W.  283 ;  GarcU 
V.  Sanders,  90  Tex.  108,  87  S.  W.  314;  Croft 
V.  Smith,  51  S.  W.  1089;  Gray  v.  Phillips,  64 
Tex.  Civ.  App.  148,  117  S.  W.  870.  We  also 
refer  to  the  note  in  28  L.  B.  A.  (N.  S.)  990. 

We  are  of  the  opinion  that  the  court's  main 
charge  was  a  correct  statement  and  applica- 
tion of  the  law,  generally,  to  the  case.  We 
entertain  no  doubt  that  the  Charge  was  not 
subject  to  the  objections  urged  by  appellant 
Therefore  the  assignments  involving  com- 
plaints at  the  charge  of  the  court  are  all 
overruled. 

[t]  The  sixth  assignment  of  error  will  not 
be  considered,  because  it  complains  of  the  al- 
leged error  of  the  court  in  admitting  certain 
testimony ;  whereas  the  proposition  thereun- 
der and  the  bill  of  exception  show  that  the 
complaint  made  below  was  at  the  refusal  to 
admit  testimony  offered  by  appellant 

[4]  Appellant  has  further  assignments  to 
the  effect  that  the  court  erred  in  refusing  to 
gfve  certain  special  charges  which,  it  is  claim- 
ed, presented  issues  not  spedflcally  covered 
by  the  main  charge.  We  are  of  the  opinion 
that  these  assignments  should  be  overruled, 
because  the  requested  charges  were  not  cor- 
rect However,  in  view  of  the  probability  of 
another  trial,  we  call  attention  to  the  doctrine 
announced  in  Railway  v.  McGlamory,  89  Tex. 
689,  35  S.  W.  1058,  and  now  fully  recognised 
In  this  state.  The  rule  is  to  the  effect  that 
both  plaintiff  and  defendant  have  the  right  - 
to  prepare  and  demand  charges,  presenting, 
for  the  consideration  of  the  jury,  a  fact  or 
group  of  facta  .which,  if  found  by  them  from 
the  evidence  to  be  true,  establlsbes  in  law 
some  material  issue  presented  by  the  pleadf 
ing;  in  other  words,  they  have  the  right  to 
have  the  court  explain  to  the  jury  the  princi- 
ples of  law  applicable  to  the  very  facts  con- 
stituting a  cause  of  action  or  a  defense.  Un- 
der this  rule  appellant,  if  be  had  prepared 
and  submitted  proper  and  correct  special 
charges  upon  the  Issues  attempted  to  be  em- 
braced in  those  submitted,  would  have  had 
the  right  to  demand  their  submission  to  the 
Jury. 


Digitized  by 


Google 


25$ 


22g  SOUTHWESTERN  BEPOBTER 


(Tex. 


[6,  8]  The  rule,  however,  requires  the  party, 
at  his  i)eril,  to  present  correct  charges  relat- 
ing-to  ultimate  Issues  made  by  the  pleadings 
and  the  evidence.  If,  upon  another  trial,  the 
plaintiff  should  submit  a  correct  charge  to 
the  effect  that,  If  an  assault  and  battery  was 
committed  upon  plaintiff  by  defendants,  be- 
cause of  any  demonstration  made  by  him, 
and  they  continued  the  attack  after  learning 
that  the  demoustratlon  was  not  hostile,  the 
subsequent  attack  would  not  be  Justlfled  by 
the  previous  apparent  attack.  It  should  be 
given.  The  charge  presented  by  appellant 
on  this  issue  was  materially  defective  be- 
<>ause  it  instructed  the  Jury,  in  effect,  that 
if,  after  the  original  demonstration  by  plain- 
tiff ceased,  defendants  or  any  of  them  as- 
saulted plaintiff,  it  would  not  be  Justified, 
and  they  should  find  for  the  plaintiff.  In 
view  of  the  evidence  that  as  to  some  of  the 
defendants  plaintiff  attempted  to  attack 
them  after  the  original  alleged  hostile  dem- 
onstration, the  cliarge  is  manifestly  too  broad. 

If,  too,  a  proper  charge  should  be  present- 
ed upon  the  issue  that  plaintiff  did  no  more 
than  forbid  defendants  from  building  the 
culvert,  and  tliat  for  this  alone  defendants 
assaulted  him,  it  should  be  given.  The  vice 
in  the  charge  presented  is.  In  our  opinion,  l>e- 
cause  it  assumes  that  defendants  were  tres- 
passing upon  his  lands,  and  because  it  does 
not  clearly  limit  the  scc^e  of  the  charge  to 
an  assault  and  battery  committed  solely  on 
account  of  the  plaintiff's  having  forbidden 
the  building  of  the  culvert  A  similar  criti- 
cism Is  to  be  found  against  the  other  special 
charge  requested  by  appellant  on  this  issue. 
It  Is  too  broad  and  Ignores  the  plea  of  self- 
defense  urged  by  defendants. 

[7]  There  was  a  further  special  charge  re- 
quested In  which  plaintiff  asked  that  the 
Jury  be  Instructed  that,  If  by  his  words  and 
acts  merely  be  provoked  the  dlfBculty,  and 
that  under  such  provocation  defendants  In- 
jured plaintiff,  this  would  not  Justify  the 
Injuries,  and  they 'should  find  for  the  plain- 
tiff. If  this  charge  had  been  limited  to  ver- 
bal provocation,  it  would  probably  have  been 
correct,  and  should  have. been  given,  althou^ 
a  similar  instruction  is  found  In  general 
terms  In  the  main  charge  The  charge  as 
prepared,  however,  was  not  limited  to  prov- 
ocation by  words,  but  also  by  acts,  and  was 
not  a  proper  statement  of  the  law  of  the 
case  under  the  pleadings  and  evidence  offer- 
ed by  defendant.  Their  special  plea  of  self- 
defense  and  the  evidence  offered  thereunder 
made  the  question  of  an  apparent  attack  by 
plaintiff  and  action  by  defendants  upon  ap- 
pearances Justifying  a  reasonable  apprehen- 
sion of  danger  a  question  of  fact  for  the  Jury. 

We  think  the  above  sufflciently  indicates 
our  views  concerning  the  special  charges  re- 
quested by  plaintiff  for  the  guidance  of  the 
trial  court  in  the  event  of  another  trial. 


There  are  several  other  assignments,  which, 
it  is  thought  do  not  require  discussion.  It 
Is  deemed  sufllclent  to  say  that  they  have 
been  carefully  considered,  and  are  believ«d 
to  be  groundless.  Therefore  we  overrule  each 
of  them. 

For  the  errors  Indicated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  far- 
ther trial. 

Beversed  and  remanded. 
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(Court  of   CSvil   Appeals   of  Texas.     Dallas. 
Feb.  6,  1921.) 

i.  Constltational  law  «=s>4$(l)  — Deeision  on 
question  of  eoutitutlonality  avoided  if  pos< 
sIMo. 

The  question  of  the  constitutionality  of  a 
statute  will  not  be  passed  upon  if  the  rights  of 
the  Utiganta  can  otherwise  properly  be  ad- 
judicated! 

2.  Constitutional  law  «=:>26,  70(3)  —  Logisla- 
turo  limited  only  by  Constitution. 

The  Legislatare  is  omnipotent  in  all  in- 
stances except  where  a  limitation  set  upon  its 
powers  appears  embedded  in  the  Gonstitntion, 
either  from  express  inhibitions  written  there  or 
from  clear  and  conclusive  implication,  and  its 
acts  cannot  be  questioned  by  courts  merely  be- 
cause Judges  consider  them  unwise,  improvi- 
dent, oppressive,  or  otherwise  unsound,  if  a 
constitutional  restriction,  which  they  transcend 
and  override,  cannot  be  definitely  indicated. 

3.  Constitutional  law  <e=981— "Police  power" 
defined. 

Police  power  is  that  authority  which  resides 
in  every  sovereignty  to  pass  aU  laws  for  the 
internal  regulation  and  government  of  the  state 
necessary  for  the  public  welfare. 

[Ed.  Note.— For  othdr  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Police 
Power.] 

4.  Constitutional  law  <s=3298(l)— Landlord  and 
tenant  <S=>320— Prohibiting  landlord  from  tak- 
ing more  than  one-third  of  orop  as  rent  vio- 
lates due  process. 

Bev.  St  1911,  art.  5475,  as  amended  in 
1916  (Acts  34th  Leg.  c.  38  [Vernon's  Ann. 
Civ.  St  Supp.  1018,  art  5475]),  providing  that 
a  letting  of  farm  Unds  giving  to  the  landlord 
more  than  one-third  of  crops  shall  be  void,  vio- 
lates the  due  process  clauses  of  the  state  and 
federal  Constitutions  (Const.  Tex.  art.  1,  { 
19;   (3onst,  U.  S.  Amend.  14,  {  1). 

Appeal  from  District  Court,  Ellis  Coun- 
ty;  F.  L.  Hawkins,  Judge. 

Action  by  C.  W.  Wlnterrowd  against  O.  A. 
Bumbo.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Beversed  and  rendered. 

W.    H.   Brown,  of   Dallas,   and   Supple  ft 
Harding,  of  Waxahachie,  for  appellant 
W.  A.  Johnson,  of  Einnis,  for  appellee. 
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HAMXIiTON,  J.  Appellant 
acres  of  agricaltnral  land  In  Ellis  county, 
Tex^  wUdi  he  rented  to  appellee  for  the 
year  1918.  The  farm  was  highly  improved. 
The  principal  residence  on  It  was  of  unusual 
value.  It  was  large  and  commodious  and 
attractively  built  and  finished.  It  was 
equipped  with  electric  lights,  bath,  and  other 
modem  conveniences  and  comforts.  It  was 
located  in  a  most  desirable  community.  The 
roads  were  good  and  the  market  easily  ac- 
cessible. The  land  was  very  productive,  and 
a  weU-^oipped  school  with  the  best  facilities 
stood  near  the  premises.  The  rental  contract 
was  that  appellee  should  pay  as  rental  the 
third  of  the  grain  and  the  fourth  of  the  cot- 
toa  raised  on  the  land  that  year,  and  also 
$356,  or  $2  per  acre,  in  addition  to  said  third 
of  grain  and  fourth  of  cotton.  The  contract 
was  executed  by  appellee  according  to  all  its 
provisions,  and,  after  having  paid  all  the 
rent  agreed  upon,  including  the  shares  of 
the  grain  and  cotton  paid  as  they  were  gath- 
ered, and  the  $S56  cash,  paid  In  January, 
1918,  appellee  instituted  suit  to  recover  $712, 
double  the  rent  paid  in  excess  of  the  third  of 
the  grain  and  fourth  of  the  cotton  raised 
during  1918.  The  case  was  tried  in  the  dis- 
trict court  of  Ellis  county  on  the  23d  day  of 
September,  1919,  and  the  trial  resulted  in 
a  Jadgment  for  appellee  in  the  sum  sued  for, 
$712. 

The  right  of  recovery  asserted,  and  upon 
which  th»  judgment  appealed  from  rests, 
exists  exclusively  and  only  by  reason  of 
the  provisions  contained  In  article  5475,  Rev. 
Civ.  Stats.,  which  creates  a  preference  land- 
lord's lien,  fixes  the  maximum  rent  for  agri- 
cultural land,  declares  all  rent  contracts 
fixing  a  higher  or  greater  rental  null  and 
void,  and  provides  tor  recovery  by  the  ten- 
ant of  double  the  fdll  amotmt  of  such  rent 
or  money  so  received  or  collected.  Formerly, 
this  article  merely  provided  for  the  land- 
lord's preference  lien  to  secure  payment  of 
rents,  and  for  provisions,  supplies,  money, 
etc.,  supplied  by  the  landlord  to  the  tenant 
for  any  current  year.  But  in  1915  (Acts  34th 
Leg.  c.  88  [Vernon's  Ann.  Civ.  St  Svpp.  1918, 
art.  S475])  the  Legislature  of  Texas  amended 
the  article  by  adding  thereto  the  following 
provisions: 

"Provided,  however,  this  article  shall  not 
apply  in  any  way  nor  in  any  case  where  any 
person  leases  or  rents  lands  or  tenements  at 
will  or  for  a  term  of  years  for  agricultural 
purposes  where  the  same  is  cultivated  by  the 
tenant  who  famishes  everything  except  the 
land,  and  where  the  landlord  charges  a  rental 
of  more  than  one-third  of  the  value  of  the  grain 
and  more  than  one-fourth  of  the  value  of  the 
cotton  raised  on  said  land;  nor  where  the  land- 
lord fnmishes  everything  except  the  labor  and 
the  tenant  furnishes  the  labor  and  the  land- 
lord directly  or  hidirectly  charges  a  rental  of 
more  than  one-half  of  the  value  of  the  grain 
and  more  than  one-half  of  the  value  of  the 
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cotton  raised  on  said  lend,  and  any  contract 
for  the  leasing  or  renting  of  land  or  tenements 
at  will  or  for  a  term  of  years  for  agricultural 
purposes  stipulating  or  fixing  a  higher  or  great- 
er rental  than  that  herein  provided  for,  shall' 
be  null  and  void,  and  shall  not  be  enforceable 
in  any  court  in  this  state  by  an  action  either 
at  law  or  in  equity  and  no  lien  of  any  kind,  ei- 
ther contractual  or  statutory,  shall  attach  in 
favor  of  the  landlord,  his  estate  of  assigns, 
upon  any  of  the  property  named,  nor  for  the 
purpose  mentioned  in  this  article;  and  pro- 
vided, further,  that  if  any  landlord  or  any 
person  for  him  shall  violate  or  attempt  to  evade 
any  of  the  provisions  of  this  article  by  collect- 
ing or  receiving  a  greater  amount  of  rent  for 
such  land  than  herein  provided,  shall  be  col- 
lected or  received  by  him  upon  any  contract, 
either  written  or  verbal,  the  tenant  or  person 
paying  the  same,  or  the  legal  representatives 
thereof,  may,  by  an  action  of  debt  instituted  in 
any  court  of  this  state,  having  jurisdiction 
thereof,  in  the  county  of  the  defendant's  resi- 
dence or  in  the  county  where  such  rents  or 
m<»iey  may  have  been  received  or  collected,  or 
where  said  contract  may  have  been  entered 
into,  or  where  the  party  or  parties  paying  the 
same  resided  when  such  contract  was  made, 
within  two  years  after  such  payment,  recover 
from  the  person,  firm  or  corporation  receiving 
the  same,  double  the  full  amount  of  such  rent 
or  money  so  received  or  collected.  All  laws 
and  parts  of  laws  in  conflict  with  this  article 
are  hereby  expressly  repealed." 

Appellant  challenges  the  1915  amendment 
made  by  the  Legislature,  and  asserts  that  It 
Is  absolutely  void  and  In  contravention  of 
the  Bill  of  Rights  embodied  in  the  state  Con- 
stitution, and  violative  of  the  Constitution  of 
the  United  States.  He  speciflcally  desig- 
nates those  portions  of  each  of  these  instru- 
ments to  which  the  enactment  he  attacks  is 
concaved  to  be  repugnant  He  contends 
that  the  act  violates  sections  3,  17,  and  19  of 
article  1  of  the  Constitution  of  Texas,  and 
section  1  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and 
impinges  upon  the  equal  rights  of  citizens 
which  all  the  above-designated  portions  of 
those  fundamental  documents  were  designed 
to  make  secure. 

The  exact  expressions  of  the  state  and 
national  Constitutions  under  which  appellant 
seeks  cover  are  set  out  In  order  to  afford 
a  convenient  consideration  of  his  contentions. 
Sections  3,  17,  and  19  of  article  1,  state  Con- 
stitution, are  as  follows: 

Sec.  3.  "All  free  men,  when  they  form  a  so- 
cial compact,  have  equal  rights,  and  no  man,  or 
set  of  men,  is  entitled  to  exclusive  separate 
public  emoluments,  or  privileges,  but  in  con- 
sideration of  public  services."  Sec.  17.  "No 
person's  property  shall  be  taken,  damaged  or 
destroyed  for,  or  applied  to,  public  use  without 
adequate  compensation  being  made,  unless  by 
the  consent  of  such  person;  and  when  taken, 
except  for  the  use  of  the  state,  such  compen- 
sation shall  be  first  made,  or  secured  by  a  de- 
posit of  money;   and  no  irrevocable  or  uncon- 
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trollable  grant  of  special  privileges  or  Immnni- 
tiea  shall  be  made;  bnt  all  privileges  and 
franchises  granted  by  the  Legislatore,  or  cre- 
ated under  its  authority,  shall  be  subject  to 
the  control  thereof."  Sec.  19.  "No  citizen 
of  this  state  shall  be  deprived  of  life,  liberty, 
property,  privileges  or  immunities,  or  in  any 
manner  disfranchised,  except  by  the  due  course 
of  the  law  of  the  land." 

Section  1  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution  Is  as  follows: 

"All  persona  bom  or  naturalized  in  the  Unit- 
ed States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside.  No  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws." 

[1]  The  case  presented  to  us  closes  every 
avenue  through  which  we  may  come  to  a 
determination  of  the  rights  of  the  parties, 
except  by  way  of  construing  the  statute  by 
the  test  of  the  constitutional  provisions  above 
quoted.  We  are  not  presented  with  the  al- 
ternative of  disposing  of  the  case  upon  some 
other  ground  and  leaving  out  of  considera- 
tion the  validity  of  the  portion  of  the  statute 
assailed.  The  course  to  which  courts 
throughout  the  land  have  always  closely  ad- 
hered Is  to  avoid  treatment  of  a  statute,  the 
treatment  of  which  in  consonance  with  their 
sound  Judgment  and  cautious  deliberation 
condemns  as  erroneous  the  action  of  the 
legislative  department  of  government,  If  the 
rights  of  litigants  can  otherwise  properly  be 
adjudicated. 

"It  is  both  more  proper  and  more  respectful 
to  a  co-ordinate  department  to  discuss  consti- 
tutional questions  only  when  that  is  the  very 
lis  mota." 

While  the  validity  of  the  act  of  1915  has 
heretofore  been  assailed  In  other  cases,  its 
Gonstltutlonallty  has  not  been  passed  upon 
In  such  cases,  because  in  those  cases  other 
grounds  were  available  to  the  courts  upon 
which  to  dispose  of  them,  and  In  pursuance 
of  the  policy  above  mentioned  the  courts  have 
properly  treated  the  rights  of  the  parties  al- 
togethec  upon  such  other  grounds. 

"In  declaring  a  law  unconstitutional,  a  court 
must  necessarily  cover  the  same  ground  which 
has  already  been  covered  by  the  legislative  de- 
partment in  deciding  upon  the  propriety  of  en- 
acting the  law,  and  they  must  indirectly  over- 
rule the  decision  of  that  co-ordinate  depart- 
ment. The  task  is  therefore  a  delicate  one,  and 
only  to  be  entered  upon  with  reluctance  and 
hesitation.  It  is  a  solemn  act  In  any  case  to 
declare  that  that  body  of  men  to  whom  the 
people  have  committed  the  sovereign  function 
of  making  the  laws  for  the  commonwealth  have 
deliberately  disregarded  the  limitations  im- 
posed    upon     this    delegated    authority,     and 


usurped  power  wltfch  the  people  have  been 
careful  to  withhold;  and  It  is  almost  equally 
so  when  the  act  which  la  adjudged  to  be  uncon- 
stitutional appears  to  be  chargeable  rather  to 
careless  and  improvident  action,  or  error  in 
judgment,  than  to  intentional  disregard  of  ob- 
ligation. But  the  duty  to  do  this  in  a  proper 
case,  though  at  one  time  doubted,  and  by  some 
persons  persistently  denied,  it  is  now  generally 
agreed  that  the  courts  cannot  properly  de- 
cline, and  in  its  performance  they  seldom 
fail  of  proper  support  if  they  proceed  with  due 
caution  and  circumspection,  and  under  a  prop- 
er sense  as  well  of  their  own  respoBsibllity 
as  of  the  respect  due  to  the  action  and  Judg- 
ment of  the  lawmakers."  Cooler's  Const.  lorn. 
193. 

[2]  The  Legislature  Is  omnipotent  tn  all 
instances  except  where  a  Umltatlou  set  upon 
Its  powers  appears  embedded  In  the  Constitu- 
tion, either  from  express  Inhibitions  written 
there  or  from  clear  and  conclusive  implica- 
tion. Its  acts  cannot  be  questioned  by  courts 
merely  because  judges  consider  them  un- 
wise, Improvident,  oi^xreeslve,  or  otherwise 
unsound,  U  a  constitutional  restriction  which 
they  transcend  and  override  cannot  be  def- 
initely Indicated.  Express  grant  of  constitu- 
tional authority  need  not  appear  in  order  to 
give  force  and  validity  to  its  enactments.  On 
the  contrary,  as  above  stated,  the  violation 
of  constitutional  restriction  must  appear  In 
order  to  annul  and  Invalidate  them.  The 
amendment  of  1916,  above  quoted,  was  an 
attempt  to  exercise  the  police  iJower.  All 
the  authorities  recognize  the  wide  range  of 
discretion  Legislatures  possess  in  the  exercise 
of  this  power,  and  recognize  that  the  pro- 
priety of  its  exercise  Is  beyond  the  circum- 
scription set  around  the  realm  of  judicial 
Inquiry.  L.  &  N.  Ry.  Co.  v.  Kentuc^,  161 
U.  S.  677,  16  Sup.  Ct  714,  40  L.  Ed.  849. 
The  manner  and  effect  of  Its  exercise  by  the 
Legislature  can  be  challenged  by  the  Judi- 
ciary only  when  some  constitutional  provi- 
sion Is  Invoked  as  having  been  violated  In 
enacting  the  law.  Historically  and  Inherent- 
ly the  police  power.  In  our  American  constit- 
utional system,  Is  deposited  in  the  Legisla- 
ture, to  be  used  unrestrained  except  by  the 
restraint  the  people,  In  the  exercise  of  their 
supreme  sovereignty,  have  written  into  the 
fundamental  law,  from  which  the  Legisla- 
ture, along  with  the  o'tber  departments  of 
government,  derives  not  merely  Its  powers 
but  Its  existence  also.  That  restraint,  and 
that  alone,  it  must  regard.  And  upon  a 
case  being  presented  evidencing  beyond  doubt 
a  disregard  of  that  restraint,  then,  and  not 
before,  the  courts.  In  the  exercise  of  preroga- 
tives derived  from  the  same  authority  as 
that  from  which  those  exercised  by  the  Leg- 
islature proceed,  will  Intervene  to  uphold  the 
commands  of  the  Constitution,  the  supreme 
law. 

The  question,  therefore,  for  ultimate  deter- 
mination is  whether  or  not  the  portions  of 
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ttie  state  and  federal  Constitutions  above 
dted  are  violated  by  the  act  of  1915,  general- 
ly known  as  the  Landlord  and  Tenant  Act? 
In  arriving  at  a  conclnslon  with  reference  to 
tbis  question  It  Is  necessary  to  notice,  not 
&lone  the  statute  and  the  constitutional  pro- 
visions appellant  sets  up  against  It,  but  also 
to  consider  Interpretations  of  police  power 
KDd  the  construction  by  courts  of  statutes 
designed  to  exercise  it. 

The  amendment  Is  a  restriction  upon,  an 
Impairment  of,  the  right  of  contract  between 
o'wners  of  agricultural  land  and  those  who 
sedc  to  rent  It  But  such  restriction  cannot 
be  said  to  be  violative  of  any  constitutional 
pr»t>gative  If  renting  land  or  tilling  land 
under  a  rent  contract  is  a  transactloa  which 
affects  snch  pr<^>erty  with  a  pubUc  use  as 
distlngrilshed  from  a  use  In.  which  the  pub- 
lic has  some  interest.  Nor  Is  the  restriction 
to  be  declared  uncontltutlonal  if  tenants  of 
farm  lands  can  be  said  to  be  a  class  of  peo- 
ple fairly  and  Justly  differentiated  from 
others,  and  encompassed  in  a  situation  such 
that  the  welfare  and  interests  of  the  whole 
public  demand  this  legislation  as  a  reasonable 
means  for  the  promotion  of  the  health,  peace, 
morals,  education,  or  general  welfare  of  all 
the  people.  In  either  of  such  evoits,  the  law 
might  be  a  proper  exercise  of  the  police  pow- 
er— a  power  inherent  la  the  Legislature  to 
be  exercised  for  the  general  welfare  always, 
but  never  for  the  arbitrary  destruction  of 
rights  guaranteed  by  the  Constitution. 

[3]  The  object  of  the  jwUce  power  is  "to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  re- 
sources and  add  to  Its  wealth  and  prosperity." 
Barbler  v.  Connolly,  113  U.  8.  81,  5  Sup.  Ot. 
359,  28  L.  Ed.  923. 

"It  [the  police  power]  is  universally  con- 
ceded to  include  everytliing  essential  to  the 
public  safety,  health,  and  morals,  and  to  Jus- 
tify the  destroction  or  at>atement,  by  sammarj 
proceedings,  of  wliatever  may  be  regarded  ae  a 
public  nuisance."  liawton  v.  ISteele,  162  U.  ti. 
133,  14  Sup.  Ct  499,  38  L.  Ed.  385. 

Hie  police  pow«n-  is  tliat  authority  "which 
rerides  in  every  sovereignty  to  pass  all  laws 
for  the  internal  regulation  and  government 
of  the  state  necessvy  for  the  public  wel- 
fare. •  •  •  It  has  limitations;  it  cannot 
be  arbitrarily  exercised  so  as  to  deprive  the 
citizen  of  his  liberty  and  property."  People 
of  New  York  v.  Budd,  117  N.  Y.  14,  22  N.  B. 
874,  5  L.  B.  A.  565,  15  Am.  St  Rep.  460. 

There  is  nothing  about  the  ownership,  cul- 
tivation, or  renting  of  agricultural  land  for 
raising  grain  and  cotton  to  mark  It  as  af- 
fected with  any  strictly  public  use.  On  the 
contrary,  all  these  things  are  diaracterized 
by  the  most  private  use.  The  i)ublic  cannot 
Oierefore  have  that  interest  possessed  in  the 
OMW  of  a  public  utility  or  of  a  monopoly 


which  justifies  the  infraction  of  vested  pri- 
vate rights  and  ownership  by  legislative  en- 
actment. This  law  singles  out  one  particular 
set  of  citizens,  those  who  own  farm  land,  and 
says  to  them  that  they  shall  make  only  a 
certain  kind  of  contract  for  its  use.  If  a  par- 
ticular farm  is  exceptionally  valuable,  high- 
ly productive,  and  by  reason  of  Improvements 
and  location  specially  desirable  and  comfoit- 
able  for  a  home,  the  owner  and  the  man  who 
would  rent  It  can  make  no  contract  wltU 
reference  to  all  these  things,  solely  because 
an  arbitrary  legislative  flat  prohibits  It 

The  owner  of  urban  property  Is  free  to  say 
to  a  tenant,  what  in  a  given  case  Is  obvious- 
ly true,  that  his  premises  are  more  desirably 
located  tlian  other  premises  of  the  same  in- 
herent value,  but  that  the  location  renders 
the  rental  greater,  and  he  will  therefore 
exact  this  added  value  In  fixing  the  rent 
The  tenant  Is  also  free  to  act  upon  what  he 
plainly  perceives  to  be  an  element  of  value 
arising  from  the  favorable  location  and  bar- 
gain accordingly.  But  while  conditions  of 
the  same  kind  ^st  as  to  fiirm  property,  tills 
law  says  to  the  owner  that  he  shall  not  ex- 
ploit such  advantages,  and  says  to  the  person 
whose  business  judgment  dictates  that  he 
could  profitably  bargain  with  reference  to 
them  that  he  cannot  contract  with  reference 
to  any  such  element  of  value.  The  law  thus 
Impairs  the  ownership  of  farm  land,  and 
amounts  to  the  taking  of  property  without 
the  due  course  of  the  law  of  the  land  i«- 
quired  by  the  state  Constitution.  The  law 
In  the  same  way  takes  from  the  tenant  farm- 
er the  right  to  contract  freely  for  the  use  of 
his  property  and  labor,  and,  wliile  still  rec- 
ognizing him  as  responsible,  competent  and 
accountable  equally  with  other  normal  men, 
says  to  him  that  he  shall  not  exercise  his 
lodgment  and  discretion  upon  a  subject  of 
vlthi  Interest  to  him  and  the  other  contract- 
ing party,  but  of  no  concern  whatever  to  the 
general  public.  It  makes  a  particular  class 
of  citizens  the  wards  of  the  state  In  relation 
to  a  subject-matter  purely  private  In  Its 
nature,  and  bearing  no  such  peculiar  rela- 
tion to  the  public  Interests  as  superinduces 
the  right  of  public  regulation.  It  according- 
ly impairs  a  fundamental  rl^t  of  the  citizen, 
the  right  to  freely  contract  with  reference  to 
a  lawful  thing  of  as  little  public  Interest  as 
any  other  legitimate  private  undertaking. 

The  law  does  not  pertain  to  the  health  or 
moral  condition  of  those  engaged  in  farm- 
ing as  tenants.  The  contracts  to  which  the  law 
applies  in  no  way  l&volve  a  rule  of  the 
landlord  placing  the  tenant  under  constraint 
In  regard  to  how  he  shall  labor.  It  cannot 
sotmdly  rest  upon  the  theory  that  ownership 
of  lands  is  concentrated  into  a  few  persons' 
possession,  who  create  a  monopoly  aCtectlng 
the  public  welfare,  and  hence  requiring  con- 
trol and  regulation.  The  very  opposite  of 
this  Is  known  to  be  true,  for  the  ownership 
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of  land  Is  most  widely  disseminated,  and  It 
Is  a  matter  of  common  knowledge  that  tbe 
tendency  prevails  towards  ownership  of  smal- 
ler tracts  by  Individuals. 

In  their  private  relations  with  each  other 
all  men  In  their  dealings  upon  such  subjects 
as  the  leasing  and  selling  of  land  In  normal 
times  must  be  free  of  the  kind  of  Interfer- 
ence and  restriction  Interposed  by  this  act  In 
what  clearly  appears  to  us  to  be  arbitrary 
fashion.  Tbe  maxim  that  every  man  must 
so  use  his  own  property  as  not  to  Injure 
others  has  no  application  In  any  reasonable 
view,  and  cannot  be  Invoked  to  support  the 
amendment  Isolated  cases  of  oppressive 
contracts,  It  Is  true,  may  arise.  The  possi- 
bility of  such  wrongs  Is  always  potentially 
present  In  most  all  the  relations  and  trans- 
actions among  men  whatever  the  subject 
with  which  they  deal  may  be.  But  constitu- 
tional rights  cannot  be  supplanted  In  consid- 
eration of  this  known  frailty;  nor  the  police 
power,  fictile  though  it  Is,  thereby  molded  In 
derogation  of  vested  private  rights,  to  an- 
ticipate occasional  wrongful  acts.  Increasing 
rural  home  ownership,  as  well  as  increasing 
urban  home  ownership,  contributes  to  the 
general  welfare.  The  strength,  security,  and 
prosperity  of  the  state  may  all  be  said  to 
grow  in  direct  proportion  to  the  Increase  of 
home  ownership  among  Its  citizens,  and  leg- 
islative support  and  encourag^nent  of  those 
who  are  homeless  to  acquire  homes  is  alto- 
gether wholesome.  We  are  not  privileged  to 
Inquire  into  legislative  motives  here.  But 
granted  that  the  amendment  was  designed  to 
bring  about  a  decrease  In  tenancy  and  pro- 
mote ownership  of  homes  by  farmers,  and 
granted  that  its  practical  result  would  be 
the  achievement  of  that  much  to  be  desired 
end,  yet  It  still  could  not  be  a  permissible 
exercise  of  police  power  because  It  deprives 
the  citizen  of  property  otherwise  than  "by 
the  due  course  of  the  law  of  the  land,"  and 
overrides  section  19  of  article  1  of  the  Con- 
stitution of  Texas. 

The  case  of  Liochner  v.  New  York,  198  U. 
S.  66,  25  Sup.  Ct  642,  49  L.  Ed.  940,  3  Ann. 
Cas.  1133,  Involved  the  validity  of  a  statute 
oiacted  by  the  Legislature  of  New.  York, 
prescribing  the  hours  of  labor  in  bakeries.  In 
passing  upon  the  act  and  holding  it  to  be  in 
conflict  with  the  Fourteenth  Amendment  to 
tbe  United  States  Constitution  and  an  im- 
proper exercise  of  police  power,  tbe  United 
States  Supreme  Court,  among  other  things, 
said: 

"It  must,  of  course,'  be  conceded  that  there 
is  a  limit  to  the  valid  exercise  of  the  police 
power  by  the  state.  There  is  no  dispute  con- 
cerning this  general  proposition.  Utberwise 
the  Fourteenth  Amendment  would  have  no  ef- 
ficacy and  the  Legialatures  of  the  states  would 
have  unbounded  power,  and  it  would  be  enough 
to  say  that  any  piece  of  legislation  was  enacted 
to  conserve  the  morals,  the  health,  or  the  safe- 
ty of  the  people;    such  legislation  would   be 


valid,  no  matter  how  absolutely  without  founda- 
tion tbe  claim  might  be.  The  claim  of  tbe 
police  power  would  be  a  mere  pretext — ^become 
another  and  delusive  name  for  the  supreme 
sovereignty  of  the  state  to  be  exercised  free 
from  constitutional  restraint.  This  ia  not  con- 
tended for.  In  every  case  that  comes  before 
this  gourt,  therefore,  where  legislation  of  this 
character  is  concerned  and  where  the  protection 
of  the  federal  Constitution  is  sought,  the  ques- 
tion necessarily  arises:  la  this  a  fair,  reason- 
able, and  appropriate  exercise  of  the  police 
power  of  tbe  state,  or  is  it  an  unreasonable, 
unnecessary,  and  arbitrary  interference  with 
the  right  of  the  individual  to  his  personal  lib- 
erty, or  to  enter  into  those  contracts  in  rela- 
tion to  labor  which  may  seem  to  htm  appropri- 
ate or  necessary  for  the  support  of  himself 
and  his  family?  Of  course  the  liberty  of  con- 
tract relating  to  labor  includes  both  parties  to 
it.  The  one  has  as  much  right  to  purchase 
as  the  other  to  sell  labor. 

"This  is  not  a  question  of  substituting  tbe 
judgment  of  the  court  for  that  of  tbe  Iiegisla- 
ture.  If  the  act  be  within  the  power  of  the 
state  it  Is  valid,  although  the  judgment  of  the 
court  might  be  totally  opposed  to  the  enact- 
ment of  such  a  law.  But  the  question  would 
still  remain:  Is  it  within  the  police  power  of 
the  state?  and  that  question  must  be  answered 
by  the  court. 

"The  question  whether  this  act  is  valid 
as  a  labor  law,  pure  and  simple,  may  be  dis- 
missed in  a  few  words.  There  is  i)o  reason- 
able ground  for  interfering  with  tbe  liberty  of 
person  or  the  right  of  free  contract,  by  deter- 
mining the  hours  of  labor,  in  the  occupation  of 
a  baker.  There  is  no  contention  that  bakers  as 
a  class  are  not  equal  in  intelligence  and  capac- 
ity to  men  in  other  trades  or  manual  occupa- 
tions, or  that  they  are  not  able  to  assert  their 
rights  and  care  for  themselves  without  tbe 
protecting  arm  of  the  state  interfering  with 
their  independence  of  judgment  and  of  action. 
They  are  in  no  sense  wards  of  the  state. 
Viewed  in  the  light  of  a  purely  labor  law,  with 
no  reference  whatever  to  tbe  question  of 
health,  we  think  that  a  law  like  the  one  before 
us  involves  neither  the  safety,  the  morals,  nor 
the  welfare,  of  the  public,  and  that  the  interest 
of  the  public  is  not  in  the  slightest  degree  af- 
fected by  such  an  act.  The  law  must  be  upheld, 
if  at  all,  as  a  law  pertaining  to  the  health  of 
the  individual  engaged  in  the  occupation  of  a 
baker.  It  does  not  affect  any  other  portion  of 
the  public  than  those  who  are  engaged  in  that 
occupation.  Clean  and  wholesome  bread  does 
not  depend  upon  whether  the  baker  works  but 
10  hours  per  day  or  only  60  hours  per  week. 
The  limitation  of  the  hours  of  labor  does  not 
come  within  tbe  police  power  on  that  ground. 

"It  is  a  question  of  which  of  two  powers  or 
rights  shall  prevail — the  power  of  the  state  to 
legislate  or  the  right  of  the  individual  to  lib- 
erty of  person  and  freedom  of  contract.  The 
mere  assertion  that  the  subject  relates,  though 
but  in  a  remote  degree,  to  the  public  health, 
does  not  necessarily  render  the  enactment  valid. 
The  act  must  have  a  more  direct  relation,  as  a 
means  to  an  end,  and  the  end  itself  must  be 
appropriate  and  legitimate  before  an  act  can 
be  held  to  be  valid  which  interferes  with  the 
general  right  of  an  individual  to  be  free  in  his 
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person  and  In  his  power  to  contract  in  relation 
to  hia  own  labor." 


The  Jacobs  Case,  98  N.  Y.  98,  60  Am.  Rei>. 
636,  Involved  the  constltntlonallty  of  a  statute 
against  the  manufacture  of  cigars  In  tene- 
ment houses.  The  New  York  Court  of  Ap- 
peals expressed  Its  view  of  such  legislation 
in  this  language: 

"Such  legislation  may  invade  one  class  of 
rights  to-day  and  another  to-morrow,  and  if 
it  can  be  sanctioned  nnder  the  Constitution, 
ivhile  far  removed  in  time,  we  wiU  not  be  far 
away  in  practical  statesmanship  from  those 
ages  when  governmental  prefects  supervised  the 
building  of  houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of  grain,  and 
governmental  ordinances  regulated  the  move- 
ments and  labor  of  artisans,  the  rate  of  wag- 
es, the  price  of  food,  the  diet  and  clothing  of 
the  people,  and  a  large  range  of  other  affairs 
long  since  in  all  civilized  lands  regarded  as  out- 
side of  governmental  functions.  tSuch  govern- 
mental interferences  disturb  the  normal  adjust- 
ments of  the  social  fabric,  and  usually  derange 
the  delicate  and  complicated  machinery  of  in- 
dustry and  cause  a  score  of  ills  while  attempt- 
iug  the  removal  of  one."  Blatter  of  Jacobs,  98 
N.  ¥.  88,  60  Am.  Rep.  636. 

The  case  of  Jordan  v.  State,  61  Tex.  Or.  R. 
531,  103  S.  W.  634,  11  Ii.  R.  A.  (N.  S.)  1603, 
14  Ann.  Cas.  616,  involved  the  constitution- 
ality of  a  statute  of  this  state  making  un- 
lawful the  Issuance  of  any  check,  ticket,  or 
written  obligation  to  any  servant  or  employ^ 
for  labor  i)€rformed,  redeemable,  or  payable 
in  goods  or  merchandise,  and  providing  a 
penalty  for  Its  violation.  The  Court  of  Crim- 
inal Ai)peals,  In  a  thorough-going  opinion  by 
Judge  Davidson,  declared  the  law  to  be  un- 
constitutional, and  in  the  course  of  the  opin- 
ion this  was  said: 

"TiMt  this  is  violative  of  every  fundamental 
principle  of  the  right  of  contract  will  hardly 
need  more  than  the  mere  statement  of  the 
proposition.  Police  power  or  police  regulation 
cannot  be  upheld  to  the  extent  that  it  will  pre- 
vent the  citizenship  of  this  country  making 
such  contracts  as  they  see  proper,  so  long  at 
least  as  the  law  ignores  coercion,  or  some  of 
those  matters  that  might  enter  into  and  pre- 
vent a  free  and  nntrammeled  contract.  If  the 
contracting  parties  prefer  to  pay  off  and  re- 
ceive in  pay  for  labor  any  goods  or  merchan- 
dise, or  any  commodity  that  is  suitable  to  the 
contracting  parties,  it  wonld  be  beyond  the  po- 
lice power  to  prevent  such  contract.  'We  are 
dealing  only  with  the  law  as  enacted;  nor 
are  we  alluding  to  or  undertaking  to  discuss 
any  law  that  was  not  intended  for  the  benefit  of 
the  weaker  and  against  the  strong,  or  any  leg- 
islation to  prevent  coercion  on  the  part  of  ei- 
ther of  the  contracting  parties.  Those  ques- 
tioDB  are  not  involved  in  this  law,  for  by  its 
very  terms  it  was  enacted  to  prevent  any  con- 
tract from  being  entered  into  between  the  par- 
ties where  the  pay  was  to  be  in  goods  or  mer- 
chandise. This  law  is  not  a  sanitary  measure, 
nor  is  it  enacted  to  protect  infants  and  in- 
sane people;  but  it  is  only  intended  to  prevent 
the  laborer  from  selling  his  labor  or  time,  ei- 
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ther  or  both,  to  his  employer  for  goods  or 
merchandise.  So  far  as  this  statute  is  con- 
cerned, he  may  sell  his  time  or  labor  for  any 
other  consideration  than  goods  or  merchandise. 

*  *  *  The  Legislature  has  no  authority  to 
prevent  the  citizenship  of  this  country  from 
making  their  own  contracts,  nor  to  interfere 
with  the  freedom  of  contract  between  workman 
and  employer." 

The  case  of  Commonwealth  v.  Perry,  155 
Mass.  IIT,  28  N.  B.  1126,  14  L.  R.  A.  325,  31 
Am.  St  Rep.  634,  treated  and  held  Invalid  a 
statute  of  Massachusetts  restrlctlnK  certain 
contracts  between  weavers  and  their  employ- 
ers. The  Supreme  Court  of  Massachusetts' 
opinion  In  the  case  contains  this  language: 

"There  are  certain  fundamental  rights  of 
every  citizen  which  are  recognized  in  the 
organic  law  of  all  free  American  states.  A 
statute  which  violates  any  of  these  rights  is  un- 
constitutional and  void,  even  thongh  the  enact- 
ment of  it  is  not  expressly  forbidden.  Article 
1  of  the  declaration  of  rights  in  the  Constitu- 
tion of  Massachusetts  enumerates  among  the 
natural,  inalienable  rights  of  men  the  right  *«f 
acquiring,  possession,  and  protecting  property.' 

*  *  *  The  right  to  acquire,  possess,  and 
protect  property  includes  the  right  to  make 
reasonable  contracts,  which  shall  be  under 
the  protection  of  the  law." 


In  the  case  of  Goal  Co.  y.  Harrier,  207  m. 
624,  69  N.  E.  927,  99  Am.  St.  Rep.  240,  this 
language  Is  used  by  the  Supreme  Court  of 
Illinois: 

"It  is  not  within  the  power  of  the  Legislature 
to  provide  that  one  who  is  possessed  of  prop- 
erty may  not  sell  it  to  another,  and  agree  with 
the  purchaser  to  work  for  him  In  payment  for 
it.  The  privilege  of  contracting  is  both  a  lib- 
erty and  a  property  right.  •  •  •  The  la- 
borer has  a  right  to  contract  with  respect  M> 
his  labor,  and  to  make  such  terms  and  agree- 
ments as  may  be  mutually  agreeable  to  him  and 
his  employer.  They  may  agree  that  the  la- 
bor of  one  shall  be  paid  for  with  the  property 
of  the  other,  or  the  laborer  may  agree  to 
work  in  payment  of  a  pre-existing  debt,  and 
in  either  case  the  rights  of  the  parties  are  free 
from  interference  from  the  Legislature." 

In  the  case  of  State  v.  Gkjodwill,  33  W.  Va. 
179.  10  S.  E.  285,  6  L.  R.  A.  621,  25  Am.  St 
Rep.  863,  the  court  said: 

"The  property  which  every  man  has  in  his 
own  labor,  as  It  is  the  original  foundation  of 
all  other  property,  so  it  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his  own 
hands;  and  to  hinder  him  from  employing 
these  in  what  manner  he  may  think  proper, 
without  injury  to  his  neighbor,  is  a  plain  viola- 
tion of  this  most  sacred  property.  It  is  equal- 
ly an  encroachment  both  upon  the  just  liberty 
and  rights  of  the  workman  and  his  employer, 
or  those  who  might  be  disposed  to  employ  him, 
for  the  Legislature  to  interfere  with  the  free- 
dom of  contract  between  them,  as  such  inter- 
ference hinders  the  one  from  working  at  what 
he  thinks  proper,  and  at  the  same  time  pre- 
vents   the    other   from    employing   whom    he 
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chooses.  A  person  Uvlag  asder  the  protection 
of  this  gOTemment  has  the  right  to  adopt  and 
follow  any  lawfal  industrial  pursuit,  not  injuri- 
ous to  the  community,  which  he  may  see  fit, 
and,  as  incident  to  this,  is  the  right  to  labor 
or  employ  labor;  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed  upon 
by  the  parties;  to  enforce  all  lawful  contracts; 
to  sue  and  give  evidence;  and  to  inherit,  pur- 
chase, lease,  sell  or  convey  property  of  every 
kind.  The  enjoyment  or  deprivation  of  these 
rights  end  privileges  conatitutes  the  essential 
distinction  between  freedom  and  slavery,  be- 
tween liberty  and  oppression." 

In  the  case  of  State  t.  Loomls,  115  Mo.  307, 
22  S.  W.  350,  21  L.  R.  A.  789,  the  following 
language  by  the  Supreme  Court  of  MissouH 
appears: 

"They  single  out  those  persons  who  are  en- 
gaged in  carrying  on  the  pursuits  of  mining  and 
manufacturing,  and  say,  *Xou  cannot  contract* 
for  labor  payable  alone  in  goods,  wares,  and 
merchandise;  •  •  •  though  of  full  age  and 
competent  to  contract,  still  you  shall  pot  have 
the  power  to  sell  your  labor  for  meat  and  cloth- 
ing alone,  as  others  may.'  It  will  not  do  Co 
say  that  these  sections  simply  regulate  pay- 
ment of  wages,  for  that  is  not  their  purpose. 
They  undertake  to  deny  to  the  persons  engaged 
in  the  two  designated  pursuits  the  right  to  make 
and  enforce  the  most  ordinary,  everyday  con- 
tracts, a  right  accorded  to  aU  other  persons. 
This  denial  of  the  right  to  contract  is  based 
upon  a  classification  which  is  purely  arbitrary, 
because  the  ground  of  the  classification  has  no 
relation  whatever  to  the  natural  capacity  of 
persons  to  contract.  •  •  •  Liberty,  as  we 
have  seen,  includes  the  right  to  contract  as 
others  may,  and  to  take  that  right  away  from 
a  dass  of  persons  following  lawful  pursuits 
is  simply  depriving  such  persons  of  a  time- 
honored  right  which  the  Constitution  under- 
takes to  secure  to  every  citizen.  Applying  the 
principle  of  constitutional  law  before  stated, 
we  can  come  to  no  other  conclusion  than  this: 
That  these  sections  of  the  statute  are  utterly 
void.  They  attempt  to  strike  down  one  of  the 
fundamental  principles  of  constitutional  gov- 
ernment. If  they  can  stand,  it  is  difficult  to  see 
an  end  to  such  legislation,  and  the  government 
becomes  one  of  special  privileges,  instead  of 
a  compact  'to  promote  the  general  welfare  of 
the  people.'  We  place  our  conclusion  on  the 
broad  ground  that  these  sections  of  the  stat- 
ute are  not  "due  process  of  law,'  within  the 
meaning  of  the  Constitution." 

The  case  of  Low  v.  Rees  Printing  Co.,  41 
Neb.  127,  59  N.  W.  3C2,  24  L.  R.  A.  702,  43 
Am.  St.  Rep.  670,  determined  the  invalidity 
of  a  statute  of  Nebraska  ■which  provided  that 
8  hours  should  constitute  a  legal  day's  work, 
excepting  farm  and  domestic  labor,  and  pro- 
vided that  any  employer  who  should  work  his 
employes  over  the  time  specified  should  pa'y 
as  extra  compensation  double  the  amount 
per  hour  as  paid  for  previous  hours.  A  con- 
tract was  made  between  Low  and  Printing 
Company  for  him  to  work  by  the  hour  and 
not  by  the  day.  The  suit  was  brought  by 
him  under  the  provisions  of  the  statute.    The 


due  process  clause  of  the  Nebraska  CoDstitn- 
tion,  which  the  court  held  the  statute  violat- 
ed, was  in  the  exact  language  of  that  of  onr 
state  Constitution.  In  the  course  of  the  opin- 
ion the  court  said: 

"Property,  in  its  broader  sense,  Is  not  the 
physical  thing  which  may  be  the  subject  of 
ownership,  but  Is  the  right  of  dominion,  pos- 
session, and  power  of  disposition  which  may 
be  acquired  over  it;  and  the  right  of  prop- 
erty preserved  by  the  Constitution  is  the 
right,  not  only  to  possess  and  enjoy  it,  but 
to  acquire  it  in  any  lawful  mode,  or  by  fol- 
lowing any  lawful  industrial  pursuit  which  the 
citizen,  in  the  exercise  of  the  liberty  guar- 
antied, may  choose  to  adopt.  Labor  is  the 
primary  foundation  of  all  wealth.  The  proper- 
ty which  each  one  has  in  his  own  labor  is  the 
common  heritage,  and,  as  an  incident  to  the 
right  to  acquire  other  property,  the  liberty  to 
enter  into  contracts  by  which  labor  may  be 
employed  in  such  way  as  to  the  laborer  may 
seem  most  beneficial,  and  of  others  to  employ 
such  labor,  is  necessarily  included  in  the  con- 
stitutional guaranty.  •  •  •  The  legislation 
attempted  cannot  be  defended  as  a  police  reg- 
ulation, as  was  attempted  in  argument,  for,  un- 
der pretense  of  the  exercise  of  that  power, 
the  Legislature  cannot  prohibit  harmless  acts 
which  do  not  concern  (he  health,  safety,  and 
welfare  of  society.  •  •  •  The  claim  that  this 
act  was  a  proper  exercise  by  the  Legislatore 
of  its  police  power  cannot  be  sustained." 

In  the  case  of  State  y.  Haun,  61  Kan.  161, 
69  Pae.  340,  47  L.  R.  A.  369,  construing  a  stat- 
ute of  the  state  of  Kansas,  the  court,  among 
other  things,  said: 

"Under  the  penal  provisions  of  the  statute 
in  question,  a  laborer  who  works  for  a  cor- 
poration or  trust  employing  10  or  more  persoiia 
is  deprived  of  bis  freedom  of  contract,  in  that 
he  cannot  bargain  to  receive  anything  in  pay- 
ment for  his  labor  but  lawful  money  of  the 
United  States.  While  it  might  be  desirable 
and  profitable  to  the  employ^  of  such  corpora- 
tion to  receive  a  horse,  or  a  cow,  or  a  house 
and  lot,  in  payment  of  bis  wages,  yet  the  Leg- 
islature prohibits  payment  in  that  way,  and 
places  the  laborer  under  guardianship,  classify- 
ing him,  in  respect  to  freedom  of  contract,  with 
the  idiot,  the  lunatic,  or  the  felon  in  the  peni- 
tentiary. It  has  been  sought  by  some  judges 
to  justify  legislation  of  this  kind  upon  the  the- 
ory that,  in  the  exercise  of  police  power,  a 
limitation  necessary  for  the  protection  of  one 
class  of  persons  against  the  prosecution  of 
another  class  may  be  placed  upon  freedom  of 
contract.  As  between  persons  sui  juris,  what 
right  has  the  Legislature  to  assume  that  one 
class  has  the  need  of  protection  against  an- 
other? In  this  country  the  employ^  to-day  may 
be  the  employer  next  year,  and  laws  treating 
employes  as  subjects  for  such  protective  legis- 
lation belittle  their  intelligence,  and  reflect 
upon  their  standing  as  free  citizens.  It  is  our 
boast  that  no  dass  distinctions  exist  in  this 
country.  An  interference  by  the  Legislature 
with  the  freedom  of  the  citizen  in  making  con- 
tracts, denying  to  a  part  of  the  people,  pos- 
sessing sound  minds  and  memory,  the  right  to 
bargain  concerning  the   equivalent  they    may 
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detdre  to  receive  as  compenBatlon  'f«r  their 
labor,  is  to  create  or  carve  out  a  class  from  a 
bodjr  of  the  people,  and  place  that  class  within 
the  pale  of  protective  laws  which  invidiously 
distinguish  them  from  other  free  citizens,  thus 
dividing  by  arbitrary  fiat  equally  free  and  in- 
telligent people  into  distinctive  classes  or 
grades,  the  one  marked  by  law  as  the  object 
of  legislative  solicitude,  and  the  other  not. 
*  *  *  To  say  that  a  free  citizen  can  contract 
for  or  agree  to  receive  in  return  for  his  labor 
on«  kind  of  property  only,  and  that  which  rep- 
resents the  smallest  part  of  the  aggregate 
wealth  of  the  country,  is  a  dear  restriction  of 
the  right  to  bargain  and  trade,  a  suppression 
of  individual  effort,  a  denial  of  unalienable 
rigrhts.  In  Tied.  Lim.  {  178,  the  author  aayir. 
'Laws,  therefore,  which  are  designed  to  regu- 
late the  terms  of  hiring  in  strictly  private  em- 
ployments, are  unconstitutional,  because  they 
operate  as  an  interference  with  one's  nat- 
ural liberty,  in  a  case  in  which  there  is  no 
trespass  upon  private  right,  and  no  threatening 
injury  to  the  public.  And  this  conclusion  not 
only  applies  to  laws  regulating  the  rate  of 
wages  of  private  workmen,  bat  also  any  other 
law  whose  object  is  to  regulate  any  of  the 
terms  of  hiring,  such  as  the  number  of  hours  of 
labor  per  day,  which  the  employer  may  demand. 
There  can  be  no  constitutional  interference 
by  the  state  in  the  private  relation  of  master 
and  servant  except  for  the  purpose  of  prevent- 
ing frauds  and  trespasses." 

[4]  Authorities  In  abundant  numbers  from 
various  states  reflecting  such  views  as  those 
above  quoted  might  be  cited  in  support  of  our 
conclusion  that  the  exercise  of  police  power 
assumed  In  the  act  under  consideration  tran- 
scends the  prohibitions  contained  in  the  due 
process  clause  of  the  Constitution.  The  con- 
clusions adduced  In  all  such  cades  rest  upon 
judicial  application  of  the  "due  process" 
clause  in  the  Constitution  of  whatever  Juris- 
diction In  which  the  decision  may  have  been 
rendered.  In  no  state  have  the  people  been 
content  to  leave  the  supremacy  of  the  Legis- 
lature qualified  only  by  inhibitions  upon  its 
powers  and  rights  as  to  specific  matters;  but 
in  all  the  states,  In  some  form  of  statement, 
there  Is  written  into  the  Constitution  this 
general  and  comprehensive  defense  against 
invasion  by  any  governmental  power  of  the 
citizen's  right  to  life,  liberty,  property,  priv- 
ileges, and  Immunities,  except  by  due  course 
of  the  law  of  the  land.  This  "due  process  of 
law*'  provision  uniformly  lodged  in  all  Ameri- 
can Constitutions  everywhere  has  the  common 
object  to  fortify  against  excessive  government 
encroadiment,  and  breathes  the  same  cau- 
tions stririt  of  jealous  regard  for  fundamen- 
tal personal  and  property  rights.  And  there- 
fore any  construction  of  a  legislative  act  test- 
ing the  validity  thereof  with  reference  to  it, 
made  by  the  courts  of  any  state,  is  direct  au- 
thority for  the  guidance  of  the  courts  of  every 
other  state  in  deciding  the  constitutionality 
of  statutes  of  the  same  nature. 

We  cite,  without  further  comment,  the  fol- 


lowing additional  authorities:  Hallway  Ck>. 
T.  DaUas,  98  Tex.  415,  84  S.  W.  648,  70  L.  B. 
A.  850;  Lawton  v.  Steele,  152  U.  S.  188,  14 
Sup.  Ot.  499,  38  L.  Ed.  385;  People  v.  Steele, 
281  111.  340,  83  N.  E.  236,  14  L.  K.  A.  (N,  S.) 
361,  121  Am.  St.  Rep.  321;  Holden  v.  Hardy, 
14  Utah,  71,  46  Pac  756,  37  L.  R.  A.  107; 
State,  etc.,  v.  Associated  Press,  169  Mo.  410, 
60  S.  W.  91,  51  L.  R.  A.  151,  81  Am.  St  Rep. 
368;  Taylor  on  Due  Process  of  Law,  c.  10; 
Cooley's  Const.  Lims.  c.  11  (6th  Bd.). 

The  amendment  conflicts  with  section  1  of 
the  Fourteenth  Amendment  of  the  federal 
Constitution  for  the  same  reasons  that  It 
conflicts  with  the  due  process  clause  of  the 
Texas  Constitution.  The  parties  to  this  suit 
are  citizens  of  the  United  States  as  well  as  of 
Texas,  perforce  of  the  definition  that  article 
embodies.  The  enactment  Is  therefore  an  at- 
tempt to  abridge  the  privileges  and  immuni- 
ties of  a  citizen  of  the  United  States,  and  to 
deprive  him  of  property  and  to  deny  him  the 
equal  protection  of  the  laws.  Since  the  Four- 
teenth Amendment  commands  that  none  of 
these  things  shall  be  done  by  any  state,  the 
act  Is  repugnant  to  It  with  reference  to  eadi 
of  them. 

The  act  of  the  Legislature  being  In  con- 
flict with  both  the  federal  and  state  Constitu- 
tions and  therefore  void,  appellee's  suit  must 
fall. 

The  judgment  of  the  court  below  is  accord- 
ingly reversed,  and  judgment  is  here  rendered 
for  appellant 


WILLBANKS  V.  ROGERS.     (No.  1746.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Feb.  2,  1921.     Rehearing  Denied 

March  2,  1921.) 

1.  Partnership  «=>336(3)-f>laitttlff  held  not  to 
sustain  burden  of  proving  ntlsapplloatlon  or 
misnso  of  funds. 

In  a  suit  for  accounting,  evidence  keld  not 
to  sustain  burden  of  showing  misapplication 
or  misuse  by  defendant  of  certain  money  plain- 
tiff furnished  for  partnership  needs. 

2.  Partnership  ^=374— Funds  put  Into  partnei^ 
ship  assets  to  bo  conslderMl  In  dettrmlnlng 
profit  or  lOM. 

In  a  suit  for  an  accounting  by  a  partner 
furnishing  a  garage,  machinery,  and  supplies, 
against  a  partner  operating  the  garage  and 
agreeing  to  furnish  labor,  supplies,  and  ex- 
penses, if  defendant  put  funds  to  pay  there- 
for into  the  business  these  amounts  should  be 
paid  out  of  the  partnership  asBcts,  and  con- 
sidered in  determining  profit  or  loss  to  be  divid- 
ed equally  under  the  agreement  whereby  each 
could  take  out  capital  contributed. 

3.  Partnership  <S=»344  — On  aocountlng  on* 
partner  may  bo  decreed  an  oqultablo  lien  on 
the  share  of  another  for  tho  amount  fountf 
duo. 

In  a  suit  for  partnership  accounting  plaut- 
tiff  may  be  decreed  a  lien  on  defendant's  half- 
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Interest  in  uncollected  partnership  accounts, 
which  may  be  directed  to  be  sold  in  satisfaction 
thereof,  for  the  amount  doe  in  settlement,  and 
tliis  is  also  true  of  any  partnership  funds  de- 
fendant used  for  bis  individual  benefit,  but  no 
such  lien  may  be  allowed  for  a  debt  from  de- 
fendant to  plaintiff  for  a  matter  not  within  the 
partnership. 

Error  from  District  Court,  Dallam  County; 
Beese  Tatum,  Judge. 

Suit  by  John  E.  Bogers  against  John  Will- 
banks.  Judgment  rendered,  settling  the  part- 
nership business  of  plaintiff  and  defendant, 
and  defendant  brings  error.  Beversed  and 
remanded. 

W.  I.  Gamewell,  of  Dalbart,  for  appellant. 
Bailey  &  Bichards,  of  Dalhart,  for  appel- 
lee. 

BOYCE,  J.  The  defendant  in  error,  Bog- 
ers, brought  this  suit  against  plaintiff  in 
error,  Willbanks,  for  an  accounting  of  a  part- 
nership business  and  recovery  of  any  balance 
that  might  be  found  due  him  on  such  ac- 
counting, and  also  to  recover  certain  amounts 
paid  by  the  plaintiff  as  surety  on  certain 
notes  executed  by  the  plaiutlS  and  defend- 
ant The  plaintiff  alleged  that  he  was  the 
owner  of  a  garage  at  Texline,  Tex.,  consist- 
ing of  a  brick  building,  machinery,  and  au- 
tomobile supplies  of  the  value  of  $1,259;  that 
he  made  an  agreement  with  the  defendant, 
by  the  terms  of  which  the  defendant  agreed 
to  operate  the  business  "buying  and  himself 
paying  for  all  further  or  additional  supplies, 
all  labor  and  expenses  of  every  kind  whatso- 
ever and  after  the  payment  thereof  plaintiff 
and  defendant  would  divide  the  net  profits 
therefrom  equally,  it  being  the  purpose  of  the 
parties  that  the  said  60  per  cent,  going  to  the 
defendant  would  be  paid  to  Mm  as  payment 
for  his  labor,  skill,  and  services  in  running 
and  operating  the  same";  that  during  the 
time  the  defendant  was  running  such  busi- 
ness he  applied  to  the  plaintiff  on  two  occa- 
sions, representing  that  he  had  to  have  addi- 
tional funds  with  which  to  purchase  sup- 
plies, and  induced  the  plaintiff  to  execute 
with  the  defendant  two  notes,  one  for  $300 
and  the  other  for  $400,  for  the  purpose  of  se- 
curing such  funds;  that  the  plaintiff  was 
compelled  to  pay  these  notes;  that  the  de- 
fendant did  not  use  said  funds  so  secured  in 
the  business  but  used  them  for  his  own  per- 
sonal beneSt  and  account;  that  on  another 
occasion  the  defendant  induced  the  plaintiff 
to  sign  with  him  as  surety  a  note  for  the 
sum  of  $250  for  the  purpose  of  enabling  the 
defendant  to  purchase  an  automobile  for  his 
own  use,  and  that  the  plaintiff  has  been  com- 
pelled to  pay  said  note  also;  that  the  plain- 
tiff thereafter  took  charge  of  said  business, 
the  supplieci  then  on  hand,  its  accounts,  etc., 
and  renders  a  statement  of  such  matters,  but 
tliat  because  the  plaintiff  does  not  know  how 


much  of  the  moneys  secured  by  said  notes 
was  used  In  said  business,  nor  how  much  of 
the  moneys  coming  into  the  business  was 
withdrawn  by  the  defendant,  the  plaintiff  Is 
unable  to  state  what  amount  the  defendant 
owes  him.  ■  Wherefore  he  prays  for  an  ac- 
counting, etc.  The  defendant  answered,  ad- 
mitting that  the  $250  note  was  executed  for 
his  personal  benefit,  but  alleging  that  the 
funds  secured  by  the  loan  evidenced  by  the 
other  two  notes  went  into  the  partnership 
assets;  that  the  business  had  made  large 
profits,  and  he  was  entitled  on  an  accounting 
for  Judgment  for  one-half  of  such  profits  as 
might  be  found  to  be  due  him. 

It  appears  from  the  finding  of  the  Jury 
and  the  evidence  that  the  agreement  was 
made  as  pleaded ;  that  on  dissolution  of  the 
partnership  the  value  of  the  supplies,  after 
payment  of  all  indebtedness  due  thereon,  re- 
turned to  plaintiff  was  about  $75  in  excess 
of  the  value  of  said  property  at  the  time  of 
the  delivery  into  the  management  of  the  de- 
fendant; that  each  of  the  parties  had  re- 
ceived certain  stated  sums  out  of  the  part- 
nership while  it  was  running;  that  there 
were  at  the  time  of  the  Judgment  uncollected 
accounts  due  the  partnership  aggregating  the 
sum  of  $1,216.10.  The  Jury  found  that  the 
notes  for  $250,  $300,  and  $400  were  each  ex- 
ecuted for  the  benefit  of  the  defendant  only, 
and  that  the  plaintiff  had  paid  these  notes. 
Judgment  was  entered  settling  the  partner- 
ship business  on  the  theory  that  the  defend' 
ant  had  not  put  said  $700,  secured  on  the  two 
notes  above  described,  into  the  partnership 
business,  and  that  plaintiff  was  entitled  to 
Judgment  against  defendant  for  the  amount 
paid  in  satisfaction  of  said  three  notes. 

[1]  We  do  not  think  the  finding,  and  the 
Judgment  based  thereon,  that  the  moneys  ob- 
tained on  the  two  notes,  one  for  $300  and  the 
other  for  $400,  were  used  for  the  individual 
benefit  of  the  defendant  is  supported  by  the 
evidence.  The  defendant  testified  that  the 
funds  were  placed  to  the  credit  of  the  part- 
nership account  in  the  Dallam  county  bank 
and  checked  out  in  payment  of  partnership 
indebtedness.  The  plaintiff  testified  In  refer- 
ence to  such  matter: 

"I  suppose  that  money  was  put  in  the  bank 
there  to  the  credit  of  the  Tezline  Garage. 
We  had  an  understanding  there  between  the 
parties  as  to  where'  it  was  to  be  placed.  I 
stated  that  it  should  be  placed  to  the  credit  of 
the  Texline  Garage.  I  don't  know  where  the 
money  was  placed.  I  didn't  see  the  deposit 
slip  or  anything  about  it.  When  I  signed  those 
original  notes  I  don't  know  what  Willbanks 
did—whether  he  got  his  deposit  slip  for  it  or 
not.  I  signed  the  note  and  turned  around  and 
walked  out  of  the  book,  but  I  don't  know  what 
became  of  the  money." 

[J]  There  was  no  evidence  to  show  that 
the  money  was  not  placed  to  the  credit  of  the 
Texline  Garage,  the  name  under  which  the 
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partnership  waa  dcdng  business,  nor  any  evi- 
dence to  show  that  the  defendant  used  these 
funds  tor  his  personal  benefit.  The  plaintiff 
had  the  burden  of  proof  on  the  issue,  and  we 
regard  the  evidence  as  insufficient  to  show 
a  misapplication  or  misuse  of  these  funds  by 
the  defendant  If  the  defendant  put  the 
funds  into  the  partnership  business,  paying 
for  supplies,  labor,  or  expenses  of  any  kind 
out  of  the  same,  these  amounts  should  be 
paid  out  of  the  partnership  assets  and  taken 
into  consideration  in  determining  whether 
there  was  a  profit  or  loss  and  the  amount 
thereof.  The  defendant  in  error  seems  to 
think  that  if  the  money  .were  spent  for  sup- 
plies or  expenses  under  the  agreement  that 
plaintiff  should  pay  for  any  additional  sup- 
plies and  all  expenses,  then  such  fact  would 
sustain  the  Judgment.  He  overlooks  that 
part  of  the  agreement  to  the  effect  that  the 
profits  should  be  divided  equally  after  pay- 
ment of  such  items  had  been  made.  £ach 
party,  under  the  agreement,  would  be  en- 
titled to  take  out  of  the  business  the  capital 
whldi  he  had  contributed.  If  anything  re- 
mained, this  would  be  profits ;  if  there  were 
a  deficit  this  would  be  a  loss.  The  plaintiff 
took  out  all  of  the  capital  that  he  had  put 
Into  the  business.  If  the  $700  did  go  Into  the 
partnership  account  and  was  expended  for 
the  benefit  of  the  partnership,  then  said  sum 
should  be  repaid  out  of  the  partnership  as- 
sets in  order  to  establish  the  profit  or  loss  of 
the  business.  Under  the  Judgment,  the  de- 
fendant would  be  compelled  to  pay  this  $700, 
and  the  partnership  business  Is  so  settled 
by  the  Judgment  as  that  he  is  not  to  be  re- 
paid this  amount  out  of  the  partnership  as- 
sets. 

[3]  The  Judgment  decreed  a  Hen  in  plaln- 
tilTs  favor  on  defendant's  one-half  Interest 
In  the  uncollected  partnership  accounts,  and 
directed  the  sale  thereof  in  satisfaction  of 
plaintiff's  Judgment,  and  the  plaintiff  in  error 
complains  of  this  portion  of  said  Judgment. 
We  understand  that  In  the  winding  up  of  a 
partnership  business  one  partner  may  Iiave 
an  equitable  lien  on  the  partnership  assets 
for  the  payment  of  any  amount  that  may  be 
found  to  be  due  him  In  the  settlement  Rog- 
ers V.  Nichols,  20  Tex.  725,  citing  3  Kent, 
65;  B.  C.  L.  vol.  20,  pp.  1031,  1032;  Bates  on 
the  Law  of  Partnership,  M  820,  821.  If  It 
be  true  that  the  defendant  used  for  his  in- 
dividual benefit  the  funds,  or  any  part  of 
them,  received  on  the  execution  of  the  two 
notes,  for  $300  and  $400,  this  money  being 
borrowed  for  the  purpose  of  being  put  into 
the  partnership  business,  the  plaintiff  would 
have  the  right  to  have  such  funds  repaid 
out  of  the  defendant's  Interest  in  the  part- 
nership assets  on  hand.  If  the  $260  secured 
on  the  other  note  was  never  intended  to  go 
into  the  partnership  business  at  all,  and  that 
seems  to  be  a  fact,  the'plaintiff  would  have 


no  Uoi  on  the  partnership  assets  to  secure 
the  paymmt  of  this  individual  debt.  See  au- 
thorities above  cited. 

Several  other  questions  are  presented  by 
other  assignments,  but  we  find  no  error  ex- 
cept as  above  stated. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


FARMERS'  STATE  BANK  OF  MERKEL  V. 
BRIQGS.     (No.  1177.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Feb.  17,  1021.) 

1.  Process  €=»34— Citation  must  state  nature 
of  plaintiff's  dsffland. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1862,  the  natnre  of  the  demand  must  be 
stated  sufficiently  in  the  citation  to  notify  the 
defendant  of  the  cbbracter  of  the  demand  made 
against  liim,  and,  while  the  citation  is  not  re- 
quired to  state  the  cause  of  action  with  the 
same  particularity  as  the  petition,  it  must 
correcdy  state  the  general  nature  of  the  plain- 
tiff's demand,  without  going  into  details. 

2.  Process  <&:=>34  —  Citation  tuffldently  stated 
plalntilT's  demand. 

A  citation,  describing  cause  as  "a  suit  on 
three  promissory  notes  executed  by  J.  in  favor 
of  the  F.  bank,  aggregating  the  sum  of  $4,731.- 
65,  deposit  having  been  made  in  the  banlc  of 
the  same,"  held  to  sufficiently  state  the  nature 
of  the  plaintiif's  demand,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1852. 

3.  Dismissal  and  nonsuit  «=957— No  dismissal 
for  insufficiency  of  citation. 

Courts  should  not  dismiss  a  suit  by  reason 
of  the  citation  being  fatally  defective,  but 
should  continue  the  case,  so  that  service  might 
be  perfected. 

Appeal  from  District  Court,  Jones  County ; 
W.  H,  Chapman,  Judge. 

Action  by  the  Farmers'  State  Bank  of 
Merkel  against  J.  W.  Briggs.  Judgment  for 
defendant,  and  plaintiff  appeals.  Beversed 
and  remanded. 

E.   S.  Cummlngs,  of  Anson,   and  J. 
Cearley,  of  Cisco,  for  appellant 
Walter  S.  Pope,  of  Anson,  for  appellee. 


Lee 


WALTHALL,  J.  This  appeal  is  prosecuted 
from  a  Judgment  of  the  district  court  of  Jones 
county  dismissing  the  case  because  of  insuffi- 
ciency of  "the  citation  in  stating  the  nature  of 
plaintiff's  demand. 

The  Farmers'  State  Bank  of  Merkel  sued 
J.  W.  Briggs,  a  resident  of  Jones  county,  oa 
tliree  promissory  notes.  The  petition,  in  Its 
several  paragraphs,  fully  described  each  note 
as  to  date  of  execution,  due  date,  to  wliom 
payable,  the  amount,  the  interest,  and  wheth- 
er from  date  or  maturity,  its  provision  as 
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to  attorney's  fees,  that  e&db.  note  had  been 
placed  in  the  hands  of  attorneys  for  collection 
■tLiiA  suit  brought  thereon  and  agreement  to 
pay  attorneys  the  attorney's  fees  provided 
for  in  the  notes,  which  was  a  reasonable 
compensation  for  the  services,  that  the  pro- 
Tlsion  as  to  attorney's  fees  had  matured  and 
Inured  to  the  benefit  of  plaintiff,  and  the  snlt 
indaded  the  attorney's  fees.  The  notes  were 
fully  copied  in  the  petition  and  the  legal 
■effect  of  the  execution  and  delivery  of  the 
notes  stated.  The  petition  alleged  demand 
and  failure  to  pay,  and  that  eadi  of  the  notes 
had  been  placed  In  the  hands  of  attorneys  for 
collection,  and  that  by  reason  thereof  the  at 
tomey's  fees  were  due  as  a  part  of  the  cause 
of  action. 

The  petition  asked  for  citation,  for  Judg- 
ment for  the  princli>al,  interest,  and  attor- 
ney's fee  on  each  of  the  notes,  and  for  costs, 
and  for  relief,  general  and  special.  The  cita- 
tkxa  stating  the  nature  of '  plaintiff's  demand 
is  tta  follows: 

"A  suit  on  three  promissory  notes  executed 
by  J.  W.  Briggs  in  favor  of  the  Farmers'  State 
Bank  of  Merkel,  Texas,  aggregating  the  sum 
of  $4,731.65,  default  having  been  made  in  the 
payment  of  the  same." 

The  citation  was  duly  served  and  return 
made.  Appellee  did  not  appear  nor  file  an- 
swer. After  withdrawing  its  allegations  and 
proof  as  to  two  of  the  notes,  one  for  $1,400, 
and  one  for  $140,  and  electing  to  take  judg- 
ment on  the  note  for  $2,230,  appellant  moved 
the  court  to  enter  Judgment  in  its  favor  for 
$2,230,  interest,  and  attorney's  fees,  and  for 
costs.  The  court  refused  to  enter  a  deibult 
Judgment  for  appelant,  as  stated,  "because 
of  the  Insufficiency  of  the  citation,"  and  In- 
quired of  appellant's  attorney  if  he  desired  to 
take  any  further  action  In  the  matter,  and 
on  the  attorney's  reply  that  he  did  not,  and 
was  waiting  for  Judgment  by  default,  the 
court  rendered  Judgment  dismissing  the  case 
at  plaintiff's  costs. 

[1]  The  assignment  claims  error  in  the 
court's  r^usal  to  enter  Judgment  by  default 
in  Its  favor  on  the  note  for  $2,230,  inter- 
est, and  costs,  insisting  that  the  petition 
and  citation  were  sufficient  to  demand  such 
Judgment.  Article  1852,  V.  S.,  requires  that 
the  citation  shall  state  the  nature  of  the 
plaintiff's  demand.  The  nature  of  the  demand 
must  be  stated  sufficiently  to  notify  the  de- 
fendant of  the  character  of  the  demand 
made  against  him.  H.  &  T.  C.  R.  R.  Co.  t. 
Burke,  55  Tex.  323,  40  Am.  Rep.  808 ;  Loung- 
way  V.  Hale,  73  Tex.  495,  11  S.  W.  537; 
Blake  y.  Vesey,  143  S.  W.  221;  Hinzle  v. 
Kempner,  82  Tex.  617,  18  S.  W.  659.  While 
Oae  law  does  not  require  the  citation  to  state 
the  cause  of  action  with  the  same  particular- 
ity as  Oie  petition,  it  does  require  that  it 
correctly  state   the   general   nature  of   the 


plaintiff's  demand  without  going  into  details. 

[2]  The  majority  are  of  the  opinion  that 
the  citation  sufficiently  states  Uie  nature  of 
the  plaintiff's  demand  under  the  above  au- 
thorities. 

[3]  The  writer  expresses  no  dissent  from 
that  opinion  of  the  majority  for  the  reason 
that  we  all  concur  In  the  view  that,  if  the 
citation  was  fatally  defective,  the  court 
should  not  have  dhmilssed  the  suit,  bat 
should  have  continued  the  case  so  that  serv- 
ice might  be  perfected.  See  Crow  v.  Cattle- 
men's Trust  Co.  (on  rehearing)  196  S.  W.  1047. 

Reversed  and  mnanded. 


FARMERS'  STATE  BANK  OF  MERKEL  V. 

FIRST   NAT.   BANK   OF   ANSON. 

(No.  1178.) 

(Conrt  of  CivQ  Appeals  of  Texas.     El  Paso. 
Teb.  17,  1921.) 

Oarnlshment  «=»I68,  196— Sheald  be  oantliia«4 
after  dismissal  of  main  aetlon  to  await  result 
of  appeal. 

A  garnishment  proceeding  should  not  be 
dismissed,  on  motion  of  the  garnishee,  on  the 
ground  that  the  main  or  original  suit  has  been 
dismissed,  but  should  be  coutlDued  to  4iwait 
the  result  of  an  appeal  by  the  plaintiff  in  the 
original  suit. 

Appeal  from  District  Court,  Jones  County ; 
W.  R.  Chapman,  Judge. 

Garnishment  proceeding  by  the  Farmers' 
State  Bank  of  Merkel  against  the  EHrst  Na- 
tional Bank  of  Anson.  From  a  Judgment 
sustaining  a  motion  of  the  defendant  to  dis- 
miss the  proceeding,  plaintiff  appeals.  Re- 
versed and  remanded. 

B.   S.   Cumraings,   of  Anson,   and   J.  Liee 
Cearley,  of  Cisco,  for  appellant. 
John  B.  Thomas,  of  Anson,  for  appellee. 

WAI/THALIi,  J.  This  is  a  garnishment 
proceeding  growing  out  of  the  principal  suit 
of  Farmers'  SUte  Bank  of  Merkel  v.  J.  W. 
Brlggs,  a  suit  tried  In  the  district  court  of 
Jones  county,  and  appealed  to  the  Court  of 
Civil  Appeals  at  Fort  Worthy  and  transferred 
to  this  court  The  garnishee  bank  answered 
that  It  was  indebted  to  J.  W.  Brlggs  in  the 
sum  of  $2,000.  The  principal  suit  was  dis- 
missed by  the  court  on  the  ground  of  want  of 
sufficient  service  of  citation  on  the  defend- 
ant Thereafter  this,  the  garnishment  suit 
was  dismissed,  on  motion  of  the  garnishee 
bank,  on  the  ground  that  the  main  or  origi- 
nal suit  had  been  dismissed.  The  appeal  of 
the  Farmers'  State  Bank  of  Merkel  Is  this 
day  sustained,  and  the  ease  reversed  and  re- 
manded by  this  court    228  S.  W.  267. 

Error  Is  assigned  to  the  Judgment  sustain- 
ing the  motion  to  dismiss  pending  final  Judg- 
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ment  on  appeal;  the  answer  of  tbe  ganUshee 
showing  an  tndebtednesB  of  the  garnishee 
to  J.  W.  Briggs,  defendant  In  the  original 
■nit.  We  are  of  the  opinion  that  the  assign- 
ment should:  be  sustained.  The  trial  conrt 
shoold  haye  continued  the  garnishment  pro- 
ceeding to  await  the  result  of  the  appeal  In 
the  taaln  case.  Gergman  Produce  Co.  t. 
First  State  Bank  of  Padncah,  141  S.  W.  154, 
and  cases  dted. 
The  case  is  reversed  and  remanded 


PEASE  V.  STATE  ex  rel.  SUTHERLAND, 
(No.  6492.) 

(Conrt  of  OiTil  Appeals  of  Texas.     Ban  An- 
tonio.   Feb.  2,  1021.    Rehearing 
Denied  Bfardt  S,  1921.) 

1.  aue  warraato  «s»32— State  merely  a  aem. 
iMl  party. 

In  qao  warranto  under  Bev.  St.  1811,  art. 
6398,  the  state  is  merely  a  nominal  party;  the 
real  party  being  the  relator. 

2.  Qao  warrasto  «ss>l--G«verM4  by  rales  ap- 
plied to  other  "civil  proeeedlngs."  . 

A  proceeding  in  qno  warranto  nnder  Bev. 
St  1911,  art.  6398,  is  a  "dvil  proceeding"  and 
is  governed  by  the  rules  applied  to  other  cas- 
es under  article  6401. 

[Ed.  Note.— For  other  definitions,  aee  "Words 
and  Phrases,  First  and  Second  Series,  Civil 
Action — Case— Suit — etc.] 

3.  AeUoa  «s>48(l)— Canses  of  aotloa  growing 
out  of  the  same  transaction  should  be  Joined. 

Joinder  of  all  causes  of  action  arising  be- 
tween the  same  parties  in  the  same  right  and 
growing  out  of  the  same  transaction  is  favored. 

4.  Action  «s»48(l)  —  Qno  warranto  to  oust 
from  office  properly  Joined  with  notion  to  ra- 
eover  salary. 

Qno  warranto  to  oust  defendant  from  office 
to  which  plaintiff  was  elected  was  properly  join- 
ed with  cause  of  action  to  recover  salary  paid 
defendant. 

5.  Limitation  of  notions  9=365  (2)— Cause  of 
action  for  salary  does  not  aocme  until  de- 
termination In  quo  warranto. 

Statutes  of  limitations  did  not  start  to  run 
against  cause  of  action  for  recovery  of  salary 
paid  defendant  during  occupancy  of  office  to 
whidi  plaintiff  had  been  elected  until  final  de- 
cision in  qno  warranto  proceeding  holding  that 
defendant  had  not  been  entitled  to  the  office, 
plaintiff'iB  cause  of  action  not  having  accrued 
until  such  final  determination. 

6.  Appeal  and  error  «=>I054(I)— Admission  of 
Immaterial  matters  In  trial  to  conrt  harmless. 

Where  there  was  competent  testimony  to 
support  Judgment  in  case  tried  by  court  with- 
out a  jhry,  tbe  admission  of  matters  immaterial 
or  without  pertinency  was  not  ground  for  re- 
versal. 


7.  Evidence  «=33S7— Register  of  warrants  atf« 
missibis  to  show  payment  to  defendant  of 
salary  to  which  plaintiff  entitled. 

In  action  for  salaries  paid  defendant  wliile 
occupying  office  to  wMch  plaintiff  bad  been 
elected,  city  register  of  warrants  showing  de- 
livery of  warrants  for  salary  to  defendant  to- 
gether with  their  payment  and  cancellation, 
where  authenticity  of  register  was  proved  by 
custodian,  held  admissible. 

8.  Appeal 'and  error  9=>l05l  (3)— Admission  of 
evidence  harmless  where  facts  were  admitted. 

In  action  for  salaries  received  by  defend- 
ant while  occupying  office  to  which  plaintiff  was 
elected,  the  admission  of  register  of  warrants 
showing  delivery  to  defendant  and  payment  of 
salary  warrants,  if  error,  was  harmless,  where 
defendant  admitted  that  he  received  the  sal- 
ary during  his  incuml>en<7  of  the  office. 

9.  Limitation  of  actions  ie=9l96(l)  —  Writ  of 
•rror  proceedings  admissible  on  Issue  of  lim- 
itations. 

In  quo  warranto  to  oust  defendant  from 
office  and  to  recover  salary  paid  defendant 
while  occupying  office  to  which  plaintiff  had 
been  elected,  where  Supreme  Court  on  writ 
of  error  affirmed  judgment  ousting  defendant 
but  remanded  case  as  to  salary,  the  writ  of 
error  and  orders  thereon  were  admissible,  on 
retrial  of  case  to  recover  the  salary  paid  de- 
fendant, on  issue  of  limitations,  to  show  that 
the  case  was  before  the  Supreme  Court  and 
that  there  was  no  final  judgment  showing 
plaintiff  entitled  to  tbe  office  until  the  judgment 
was  rendered  by  the  Supreme  Court. 

^^ppeal  from  District  Ckturt,  Nueces  County; 
W.  B.  Hopkins,  Judge. 

Qno  warranto  by  the  State  of  Texas,  <m  the 
relation  of  H.  R.  Sutherland,  against  Clark 
Pease.  Judgment  for  relator,  and  defendant 
appeals.    Affirmed. 

John  C.  Scott,  of  (DorpuB  Chrlsti,  for  appel- 
lant. 

D.  McNeil  Turner,  Russell  Savage,  and 
Kleberg,  Stayton  &  North,  all  of  Corpus 
Chrlsti.  for  appellee. 

FLY,  C.  J.  This  case  has  been  before  the 
courts  of  Texas  since  1911,  being  Instituted 
by  Sutherland  to  recover  the  office  of  mayor 
of  Corpus  Chrlsti  from  appellant,  an  office 
to  which  the  contestant  had  been  elected  by 
the  voters  of  that  city.  The  city  commission- 
ers were  compelled,  by  a  writ  of  mandamus 
from  the  district  court,  to  issue  a  certificate 
of  election  to  Pease.  Sutherland  then  sought 
by  quo  warranto  to  oust  appellant  from  the 
office  and  was  decided  against  by  the  dis- 
trict Judge.  The  cause  was  appealed  to  this 
court,  and  on  April  10,  1912,  the  Judgment 
was  reversed  and  the  cause  remanded.  147 
S.  W.  649.  On  another  trial  of  the  cause 
Sutherland  obtained  a  Judgment  ousting 
Pease  from  the  office,  and  on  an  appeal  to 
this  court  that  Judgment  was  affirmed,  and, 
in  addition,  Judgment  was  rendered  against 
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Pease  for  the  salary  attached  to  the  office. 
155  S.  W.  657.  A  wHt  of  error  was  applied 
for  and  obtained  from  the  Supreme  Court, 
and  on  January  22,  1019,  that  part  of  the 
Judgment  of  this  court  applying  to  the  salary 
was  reversed  and  the  cause  remanded  to  t*-  ~ 
district  court.  208  S.  W.  162.  Appellaui 
then  pleaded  limitation  to  the  demand  for  the 
salary  appropriated  by  him.  The  trial  court 
rendered  judgment  in  favor  of  ^therland 
for  the  full  salary,  with  Interest  from  time 
appropriated  by  appellant,  amounting  In  the 
aggregate  to  $5,273.24. 

The  evidence  shows  without  controversy 
that  appellant  unlawfully  obtained  and  ap- 
propriated to  his  own  use  and  benefit  the 
salary  of  the  mayor  of  Corpus  Cbrlstl, 
through  altering  Into  ahd  holding  the  office 
of  mayor  to  which  appellee  Sutherland  bad 
been  lawfully  elected  by  the  citizens  of  that 
dty. 

The  voluminous  brief,  consisting  of  147 
printed  iwges,  and  containing  64  assignments 
of  error.  Is  used  as  the  medium  of  presenting 
really  only  two  points  of  any  material  Import- 
ance, to  wit:  First,  that  a  suit  for  salary 
cannot  be  Joined  In  a  quo  warranto  proceed- 
ing to  oust  an  Intruder  from  an  office.  Sec- 
ond, that  the  claim  for  the  salary  Is  barred 
by  limitations  of  two  and  four  years. 

In  determining  the  matter  of  salary,  when 
this  cause  was  before  the  Supreme  Court, 
the  Commission  of  Appeals  stated: 

"The  Supreme  Court,  in  considering  the  ap- 
plication for  the  writ,^ viewed  the  controversy, 
in  virtue  of  the  opinion  of  the  Court  of  Civil 
Appeals,  as  dual  in  its  nature  and  separable, 
presenting  a  question  arising  out  of  a  case 
of  contested  election  .and  a  question  involving 
the  recovery  of  the  salary  of  the  office.  The 
court,  being  of  the  opinion  that  the  judgment 
of  the  Court  of  Civil  Appeals  is  final  as  it  re- 
lates to  that  branch  of  tiie  case  involving  the 
election  contest  (Ver.  Say.  Civ.  Stat.  art. 
1591),  granted  the  writ  as  to  that  branch  of 
the  case  only  that  involves  the  recovery  of 
salary." 

There  Is  no  suggestion  in  the  opinion  that 
the  claim  for  the  salary  was  improperly 
Joined  with  the  contest  for  the  office,  but 
there  is  an  implied  assent  to  the  proposition 
that  there  was  no  misjoinder  of  persons  or 
causes  of  action.  The  reversal  was  made  be- 
cause the  court  decided  that  the  pleadings 
and  evidence  did  not  Justify  a  Judgment  for 
the  salary.  The  cause  was  remanded  to  the 
district  court  for  another  trial,  which  no 
court  would  have  done  If  the  salary  could 
not  have  been  recovered  under  amended 
pleadings,  supported  by  facts.  The  Judg- 
ment would  have  been  a  reversal  of  the 
Judgment  of  this  court  as  to  the  salary  and 
dismissal  of  the  cause.  The  court,  however, 
by  Its  action  undoubtedly  recognized  the 
right  of  the  contestant  under  proper  plead- 
ings and  sufficient  evidence  to  recover.  If 
It  did  not  recognize  the  right  to  Join  the  two 


demands,  a  remanding  to  the  district  conrt 
would  have  been  Inexcusable,  and  would  not 
have  met,  as  It  did,  with  the  approval  of  the 
Supreme  Court 

[1]  The  Joinder  of  the  state  In  actions  of 
this  character  Is  a  technicality,  handed  down 
from  the  common  law.  This  salt  was 
brought,  as  permitted  by  artlde  6398,  Rev. 
Stats.,  by  the  district  attorney,  at  the  In- 
stance of  Sutherland.  The  state  is  merely 
a  nominal  party,  the  real  party  being  the  re- 
lator. McAllen  V.  Rhodes,  66  Tex.  348;  Cole 
V.  State,  163  S.  W.  853. 

[2]  A  proceeding  under  the  quo  warranto 
statute  Is  a  civil  proceeding  and  governed 
by  the  rules  applied  to  other  cases.  This 
was  held  to  be  the  case  even  while  the  stat- 
ute relating  to  quo  warranto  proceedings  per- 
mitted the  infliction  of  a  fine  by  the  Supreme 
Court,  and  the  action  to  be  a  dvll  action 
and  governed  by  rules  relating  to  dvll  cas- 
es. State  V.  DeGress,  63  Tex.  387;  Hussey 
V.  Helm,  17  Tex.  Civ.  App.  153,  42  S.  W.  859. 
That  proposition  has  never  been  questioned, 
and  neither  can  be,  for  the  statute  provides 
that  any  person  or  corporation  dted  In  a 
quo  warranto  proceeding  shall  be  entitled 
to  all  the  rights  in  the  trial  and  investiga- 
tion of  the  matters  alleged  against  him,  as 
in  cases  of  trial  of  dvll  causes  in  this  state. 
Article  6401.  The  Legislature  did  not  con- 
template that  the  right  of  relator  would  be 
other  than  those  in  other  dvll  cases,  and 
made  no  provision  as  to  them,  but  It  must  be 
inferred  that  the  same  rules  would  apply  to 
each  side  of  the  controversy.  In  recognition 
of  this  rule  the  Supreme  Court  considered  a 
case  In  which  the  forfeiture  of  the  charter 
of  a  railway  company  and  a  decree  with- 
drawing Its  Immunity  ftt>m  taxes  were 
sought,  and  dedded  it  on  its  merits.  Railway 
V.  State,  75  Tex.  356,  12  S.  W.  685. 

[3,4]  If  the  same  rules  apply  to  a  quo 
warranto  case,  as  in  other  dvll  cases,  then 
the  rules  as  to  the  Joinder  of  causes  of  ac- 
tion would  apply  as  ta  other  dvll  cases.  The 
courts  of  Texas  favor  the  Joinder  of  all 
causes  of  action  arising  between  the  same 
parties  in  the  same  right  and  growing  ont 
of  the  same  transaction.  Mllllken  v.  Calla- 
han County,  69  Tex.  205;  Mathonlcan  v. 
Scott,  87  Tex.  396,  28  S.  W.  1063.  In  the 
present  case.  If  the  relator  was  entitled  to 
the  office  of  mayor,  he  was  entitled  to  all  the 
emoluments  arising  therefrom.  The  office 
and  the  emoluments  are  Inseparably  connect- 
ed, and  no  kind  of  reasonaMe  objection  can 
be  urged  to  a  joinder  of  a  suit  to  oust  an  In- 
truder from  an  office  when  claimed  by  the 
plaintiff  and  at  the  same  time  pray  for  the 
salary  unlawfully  appropriated  by  the  Intrud- 
er. If  Sutherland  was  entitled  to  the  office, 
he  was  entitled  to  the  salary  appertaining 
that  had  unlawfully  been  converted  by  a 
usurper  to  his  own  use,  and  there  could  be  no 
misjoinder  of  causes,  in  aslfing  for  the  office 
and  its  emoluments.    We  hold  that  there  was 
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no  misjoinder  of  causes  of  actlan.  There 
coald  be  no  complete  settlement  of  the  con- 
troversy between  the  parties  until  the  right 
to  the  office  and  the  emplnmenta'were  both 
settled,  and  all  should  be'  settled  In  one  suit. 
Jones  V.  fford,  60  Tex.  127. 

The  misjoinder  c<»nplalned  of  at  this  time 
was  brought  directly  before)  the  Supreme 
Court  on  errors  assigned  In  appellant's  appli- 
cation for  writ  of  error.  In  the  second 
proposition  under  the  first:  assigmnent  of 
error  In  the  application  it  was  stated: 

"In  a  qao  warranto  suit  broaght  by  the 'state 
to  oust  an  intruder  from  office,  a  money  judg- 
ment cannot  be  recovered  against  the  intruder 
for  the  emoluments  of  the  office  by  the  relator 
on  whoae  information  the  state  brings. the  suit." 

The  proposition  was  followed  by  an  argu- 
ment seeking  to  sustain  It.  It  was  not  sus- 
tained, however,  for,  if  It  had  been,  the  cause 
would  never  have  been  returned  to  the  dis- 
trict court  for  another  trial. 

In  some  state  Jurisdictions  damages  can  be 
recovered  from  the  usurper  in  the  quo  war- 
ranto proceeding,  and  the  salary  will  ordi- 
narily represent  the  damages.  22  R.  G.  Law, 
H  43,  44,  45;  Osterhous  v.  Van  Duren,  168 
Mich.  464,  134  N.  W.  456,  Ann.  Cas.  19X30, 
1302.    In  the  Michigan  case  it  was  held: 

"Ordinarily  proceedings  to  try  title  to  a  pub- 
lic office  cannot  be  brought  after  the  term  has 
expired,  or  when  It  Is  so  nearly  expired  that  the 
inquiry  would  be  of  no  effect;  but  an  action 
commenced  during  the  term  of  office  may  be 
prosecuted  to  final  judgment  after  the  expira- 
tion of  the  term,  for  the  recovery  of  damages 
or  costs  which  relator  has  sustained  or  incur- 
red by  the  wrongful  assumption  of  authority." 

This  se«ms  to  be  the  rule  wherever  provi- 
sion is  not  made  in  the  statute  for  a  sepa- 
rate suit  for  salary.  If  the  Supreme  Court 
of  Texas  had  not  so  determined  in  this 
case,  the  term  of  office  having  expired,  it 
would  have  reversed  and  dismissed  the  cause. 

[5]  The  suit  for  the  salary  was  included 
In  the  suit  for  the  office,  and  statutes  of  limi- 
tation have  no  bearing  upon  it.  It  may  be, 
as  stated  by  tlie  Supreme  Court,  that  the 
daim  for  the  salary  was  imperfectly  stat- 
ed, but  it  was  stated  as  conclusively  appears 
from  the  action  of  the  court  in  r^andlng 
the  cause  as  to  salary.  If  there  bad  not 
been  such  statement,  the  court  -would  neces- 
sarily have  reversed  the  Judgment  of  this 
court  and  dismissed  the  proceedings  as  to 
the  salary.  However,  If  there  had  been  no 
Jotaider  of  the  suit  for  emoluments  in  the 
quo  warranto  proceeding,  limitation  would 
not  have  begun  to  run  until  there  was  a  final 
decision  of  the  cause.  That  decision  was  not 
made  until  the  opinion  of  the  Supreme  Court 
was  rendered  in  January,  1919.  The  sec- 
ond amended  petition  was  filed  on  February 
20, 1920.  Sutherland  had  no  cause  of  action 
against  Pease  for  the  salary  until  It  was 
^termined  that  he  was  entitled  to  the  of- 


fice, and  that  was  ncfver  finiUly  determined 
until  the  final  Judgment  of  the  Supreme  Court 
had  been  r^idered.  The  whole  case  went  to 
the  Supreme  Court,  and  every  part  of  the 
Judgment  of  this  court  was  suspended  when 
the  writ  of  error  was  granted.  The  Judg- 
ment of  ouster  entered:  by  the  district  court 
was  suspended  by  the  supersedeas  bond  giv- 
en by  appellant,  and  that  Judgment  was 
superseded  until  the  final  Judgment  of  the 
Supreme  Court  was  rendered.  The  writ  of 
error  was  granted  as  to  the  whole  case  and 
not  as  to  part  of  it.  The  daim  for  salary 
was  not  barred  by  limitations.  None  of  the 
exceptions  to  the  amended  petition  are  meri- 
torious and  all  of  the  assignments  of  error, 
from  the  first  to  the  twelfth,  inclusive^  are 
overruled. 

[8]  There  was  ample  competent  testimony 
to  support  the  Judgment  of  Che  court,  and  the 
admission  of  matters  immaterial  or  without 
pertinency  will  not  be  ground  for  reversal 
when  the  cause  was  tried  by  the  court  with- 
out a  Jury.  Hallway  v.  Uribe,  85  Tex.  390,  20 
S.  W.  153;  Railway  v.  Hume,  87  Tex.  220, 
27  S.  W.  110;  Railway  v.  Mechler,  87  Tex. 
628,  30  S.  W.  899;  Arnold  v.  Attaway,  89 
Tex.  506,  35  S.  W.  646.  The  thirteenth  to 
the'  twentieth  assignments  of  error,  Inclusive, 
are  overruled. 

[7,  Bl  There  was  no  error  in  admitting  in 
evidence  the  register  of  warrants  of  the  dty 
of  Corpus  Chrlstl,  showing  from  time  to  time 
the  delivery  to  appellant  of  warrants  for 
the  monthly  salary  of  the  mayor  together 
with  their  payment  and  cancellation.  The 
authenticity  of  the  register  was  proved  by  Its 
custodian.  A  number  of  entries  in  the  reg- 
ister were  signed  by  appellant,  acknowledg- 
ing that  he  had  received  the  warrant  for  the 
salary.  If  all  the  testimony  shown  by  the 
register  had  been  illegal,  it  would  not  be 
cause  for  reversal  because  appellant  admitted 
that  he  drew  the  salary  of  the  mayor,  at  the 
rate  of  fl60  per  month,  during  bis  incum- 
bency of  the  office  of  mayor.  The  assign- 
ments of  error  fnmi  the  tvranty-first  to  the 
forty-fifth,  inclusive,  are  overruled. 

(•]  The  application  for- a  writ  of  error  and 
the  orders  made  thereon  were  admissible  In 
evidence  as  tending  to  show  that  the  whole 
of  the  case  was  before  the  Supreme  Court  and 
that  there  was  no  final  Judgment  in  the  case 
until  it  was  rendered  by  the  Supreme  Court. 
This  was  material  on  the  question  of  limita- 
tions. The  forty-sixth,  forty-seventh,  and  for- 
ty-eighth assignments  of  error  are  over- 
ruled. 

The  matter  of  evidence  objected  to  through 
the  forty-ninth  to  the  sixty-third  assignments 
of  error,  inclusive,  could  not  have  influenced 
the  opinion  of  the  court.  What  the  attor- 
neys thought  about  the  assumption  of  Ju- 
risdiction by  the  Supreme  Court  of  the  whole 
case  is  fully  proved  by  the  record  of  that 
court,  and  the  opinions  of  lawyers,  as  to  the 
effect  granting  the  writ  had  on  the  issues' 
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In  the  caae,  did  not  differ  from  what  the  rec- 
ord showed. 

The  Edzty-foarth  assignment  Is  so  general 
that  It  would  Include  every  question  In  the 
case,  both  of  law  and  fact  In  that  assign- 
ment It  Is  stated  that  there  was  no  "compe- 
tent eridoice"  that  appellant  collected  the 
salary  pertaining  to  the  oflSce  of  mayor  while 
be  held  It.     Still,  appellant  swore: 

"I  do  not  remember  the  dates,  but  I  occu- 
pied the  office  of  mayor  of  the  city  of  Corpus 
Ohristi  some  time  about  1911,  1912,  and  1913, 
but  I  cannot  state  the  dates  of  the  beginning 
of  said  term  of  office.  I  don't  remember  when 
I  began  drawing  the  salary  as  mayor  of  Corpus 
Christi,  and  until  what  month  I  so  drew  and 
retained  the  same.  During  the  time  I  acted  as 
may(Ar  I  drew  the  salary  of  |150  per  month 
from  the  city  of  Corpus  Christi." 

There  was  other  proof  showing  when  the 
term  began  and  when  it  ended.  Appellant 
under  the  facts  got  the  $3,600  whldi  right- 
fully belonged  to  Sutherland. 

The  Judgment  is  affirmed. 


TUNSTiLL  V.  GRI8HAM  et  al.    (No.  1182.) 

c 

(Court  of  Civil  Appeals  of  Texas.    £1  Paao. 
Feb.  17,  1921.) 

1.  Chafflpsrty  and  maintenance  e=>5(9)— Con- 
tract  held  not  to  show  plaintiff's  guilt  of 
karratiy. 

Petition  in  action  to  recover  a  money  Judg- 
ment, in  the  alternative  to  recover  a  leasehold 
interest  in  described  realty,  held  not  to  sliow 
on  its  face,  to  render  it  demurrable,  that  plain- 
tUf,  in  his  t^eged  contract  with  defendants  to 
file  suit  for  cancellation  of  a  former  lease  on 
which  agreed  rentals  had  not  been  paid,  and 
therefore  bad  terminated,  but  which  remained 
a  cloud  on  the  title,  was  willfully  guilty  of  any 
act  or  combination  of  acts  denounced  as  bar- 
ratry by  Pen.  Code  1911,  art  421. 

2.  Frauds,  statute  of  «=374(l)— (^ntraot  as 
pleaded  held  enforceable  as  parol  agreement 
to  aoqulre  land  and  divide  It. 

Contract  by  plaintiff  with  defendants  to  hie 
suit  for  cancellation  of  a  former  lease  on  which 
agreed  rentals  had  not  been  paid  and  therefore 
had  terminated,  bat  which  remamed  a  cloud 
on  title,  as  pleaded  by  plaintiff  in  his  petition 
to  recover  money  Judgment  or  in  the  alterna- 
tive to  recover  a  leasehold  interest  in  the  real- 
ty, held  enforceable  as  a  parol  agreement  to 
acquire  land  together  and  to  divide  it  accord- 
ing to  the  terms  of  the  agreement 

Appeal  from  District  Court,  Eastland 
Ck>nnty;   E.  A.  Hill,  Judge. 

Suit  by  W.  A.  Tunstlll  against  T.  P.  Gris- 
ham  and  another.  From  Judgm^it  for  de- 
fendants on  demurrer  to  the  petition,  plain- 
tiff appeals.    Reversed  and  remanded.  , 

Kirby,  King  &  Keeble,  of  Abilene,  for 
appellant 


Frank  Judkins,  Joe  Bnitcett,  and  Griaham 
Bros.,  all  of  Eastland,  for  appellees. 

WAI/THALIi,  3. .  This  salt  was  brought 
by  W.  A.  Tunstlll,  appellant,  against  T.  F. 
Grlsham  and  R.  N.  Grlsham,  appellees,  to 
recover  a  money  Judgment,  and,  in  the  alter- 
native, to  recover  a  leasehold  interest  in  cer- 
tain real  estate  described. 

^nie  trial  court  sustained  appellees'  gaieral 
demurrer  to  the  petition;  the  appellant 
declined  to  amend,  and  Judgment  was  ren- 
dered for  appellees. 

The  case  presents  only  the  one  issue:  Was 
the  court  in  error  in  sustaining  the  general 
demurrer? 

The  appellees  have  filed  no  briefs  in  this 
court 

The  material  allegations  of  appdlant's 
I)etitlon  read  as  follows: 

"First  That  heretofore,  to  wit  on  or  about 
November  16,  1918,  one  Mr.  Guy,  a  resident 
of  Eastland  county,  Tex.,  represented  to  plain- 
tiff that  there  existed  on  his  land  a  lease  for 
oil  and  gas  development  purposes,  on  which  the 
rentals  and  renewals  had  not  been  paid  and 
which,  by  reason  thereof,  was  a  cloud  upon  the 
title  to  said  lands;  that  he  had  a  number  of 
friends  whose  lands  were  similarly  Involved, 
advising  plaintiff  that  he  had  employed  an  at- 
torney some  time  prior  thereto  to  tile  suit  in 
his  behalf  to  set  aside  and  cancel  said  lease, 
but  had  been  unable  to  get  his  said  attorney 
to  take  action  thereon,  and  that  he  desired  to 
employ  another  to  look  after  it  for  him,  and  on 
said  occasion  engaged  the  services  of  plaintiff 
to  get  some  one  to  prosecute  in  bis  behalf  a 
suit  to  set  aside  and  cancel  said  lease,  agree- 
ing at  the  time  and  contracting  to  pay  plaintilt, 
or  give  plaintiff  the  lease  on  one-half  of  his 
land  so  under  lease,  if  the  lease  thereon  was 
set  aside  and  canceled. 

"Second.  That  in  pursuance  with  said  agree- 
ment with  Guy,  plaintiff  enlisted  the  services 
of  the  defendant  T.  F.  Grisham,  to  represent 
said  Guy  as  attorney  in  setting  aside  the  lease 
on  his  land,  and  introduced  said  T.  F.  Grisham 
to  said  Guy,  who  employed  said  Grisham  to  file 
suit  for  the  cancellation  of  said  lease,  and  at 
said  time  it  was  agreed  by  and  between  said 
plaintiff  and  defendant  T.  Ij'.  Grisham  and  Guy, 
that  Guy  would  arrange  for  his  friends  before 
referred  to  to  meet  said  defendant  with  a  view 
of  having  them  employ  defendant  T.  F.  Gris- 
ham, to  ijepresent  them  in  their  proposed  liti- 
gation for  cancellation  of  their  said  lease.  That 
in  pursuance  of  said  agreement  by  and  between 
Guy,  defendant,  and  T.  F.  Grisham,  plaintiff, 
defendant  Grisham  contracted  vrith  said  Guy 
to  file  suit  to  set  aside  the  lease  on  said  land, 
and  in  pursuance  with  said  agreement  said  de- 
fendant, T.  F.  Grisham,  met  and  contracted 
with  said  Guy's  friends  and  represented  them 
as  attorney  in  litigation  for  the  cancellation 
of  their  said  leases,  the  names  of  said  Guy's 
friends  who  were  so  represented  by  said  de- 
fendant T.  F.  Grisham  being  as  follows,  to  wit: 
Mrs.  N.  V.  EUison,  I.  L.  Brown,  H.  H.  Oney, 
M.  T.  Harrell,  W.  P.  WestmoreUnd  and  O.  R. 
Goodnough. 
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"miird.  That  at  the  time  said  Omy  entered 
into  the  contract  of  employment  ^th  defend- 
ant T.  F.  Orisham,  to  represent  him  in  his  suit 
for  eaneellation  of  his  lease,  said  defendant,  'I\ 

F.  Orisham,  in  consideration  of  the  servicea 
rendered  by  plaintiff  agreed  with  and  contracted 
to  pay  plaLatiff  one-third  of  all  moneys,  leases, 
or  emolnmenta  growing  oat  of  and  accroing 
from  hla  said  employment,  not  only  by  said 
6ny  but  his  neighbors  hereinbefore  named. 

"Fonrth.  That  in  pnrsnance  of  said  repre- 
sentation as  attorney  for  said  named  parties, 
defendant  T.  F.  Grisham  associated  with  him 
as  co-cotmsel  defendant  R.  N.  Grisham,  and 
that  said  defendants,  by  suit,  negotiations,  and 
compromises,  acquired  and  came  into  posses- 
sion in  their  name  as  their  fee  in  said  matters 
arising  out  of  the  conti&cts  before  mentioned 
<dl  and  gas  leases  on  the  following  described 
lands  in  Eastland  county,  Tex.,  to  wit:  (Here 
follows  a  description  of  lands.) 

'That  Mrs.  N.  V.  Ellison,  I.  L.  Brown,  H.  H. 
Oney,  M.  T.  Harrell,  W.  P.  Westmoreland,  and 

G.  R.  Goodnough  were  all  the  friends  of  the 
said  Ony,  and  parties  had  in  contemplation 
when  the  before  mentioned  contract  of  em- 
ployment was  had  betweMi  the  parties  named 
as  plaintiff  and  defendant  and  Guy,  and  that 
that  aggregate  value  of  all  said  leases  so  re- 
covered as  fees  in  said  cases  and  arising  out 
of  the  contracts  before  referred  to  and  incur- 
ring to  the  benefit  of  defendants  was  and  is 
of  the  reasonable  market  value  of  |200.  That 
defendants  have  already  disposed  of  one  40- 
acre  lease  so  acquired  for  the  sum  of  $40,000. 
That  in  accordance  with  the  terms  of  the  con- 
tract between  plaintiff  and  defendants  and 
their  agreement  in  regard  to  their  employment 
by  the  parties  before  mentioned,  plaintiff  is  en- 
titied  to  a  division  of  one-third  of  the  total 
valne  of  said  fees  so  received  from  said  em- 
ployment. 

"That  the  amount  to  which  plaintiff  Is  so  en- 
titled is  now  due,  and  defendants,  though  often 
requested,  refuse  to  pay  same  or  any  part 
thereof  to  plaintiff's  damage  In  the  sum  of 
988,000. 

"Wherefore  plaintiff  prays  that  defendants  be 
dted  to  appear  and  answer  herein.  That  upon 
final  hearing  plaintiff  have  judgment  against 
defendant*  ii  the  sum  of  $80,000  if  the  court 
should  be  of  the  opinion  that  plaintiff  is  not 
entitied  to  recover  his  portion  of  the  fee  in 
each  case,  that  he  have  judgment  for  one-third 
the  leasehold  interest  in  above-described  prop- 
erties, and  for  such  other  and  further  relief 
as  he  may  be  in  law  or  equity  entitled." 

The  court  snstalned  appellant's  contention 
and  sustained  their  general  demurrer  to 
plaintilTs  petition.  The  plaintiff  excepted  to 
the  action  of  the  court  and  refused  to  amend 
the  said  petition  as  shown  by  bis  bill  of  ex- 
cepd<m  No.  1.  Thereupon  the  court  dis- 
missed plaintiff's  said  cause  of  action,  to 
which  action  of  the  court  plaintiff  excited 
and  gave  notice  of  appeal. 

Appellant  presents  the  propositions  that  the 
contract  is  not  in  contravention  of  any  stat- 
ute, dTil  or  criminal;  that  the  allegations  in 
a  petition,  when  assailed  by  a  general  de- 
murrer, must  be  accepted  as  true. 

The, contract  as  pleaded,  we  think,  does 
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not  show  on.the  fitce  of  the  petition  that  It  is 
In  contravention  of  article  421  of  the  Penal 
Code  of  this  state.  The  article  reads  as 
follows: 

"If  any  person  shall  willfully  instigate, 
maintain,  excite,  prosecute  or  encourage  the 
bringing  of  any  suit  or  suits  at  law  or  equity 
in  any  court  of  this  state  in  which  such  person 
has  no  interest,  for  his  own  profit  or  with  the 
intent  to  distress  or  harass  the  defendant  there- 
in, or  shall  willfully  bring  or  prosecute  any 
false  suit  or  suits  at  law  or  equity,  of  his  own, 
for  his  own  profit  or  with  the  intent  to  dis- 
tress or  harass  the  defendant  therein,  or  shall 
willfully  instigate,  maintain,  excite,  prosecute 
or  encourage  the  bringing  or  presentation  of 
any  claim  in  which  such  person  has  no  inter- 
est, for  his  own  profit  or  with  the  intent  to 
distress  or  harass  the  person  against  whom 
such  claim  is  brought  or  prosecuted,  or  shall 
seek  to  obtain  employment  in  any  claim  to 
prosecute,  defend,  present  or  collect  the  same 
by  means  of  personal  solicitation  of  such  em- 
ployment, or  by  procuring  another  to  solicit  for 
him  employment  in  such  claim,  or  who  shall,  by 
himself  or  another,  seek  or  obtain  such  em- 
ployment by  giving,  directly  or  indirecQy,  to 
the  person  from  whom  the  employment  is 
sought  money  or  other  thing  of  value,  or  who 
shall,  directly  or  indirectly,  pay  the  debts  or 
liabilities  of  the  person  from  whom  such  em- 
ployment is  songht,  or  who  shall  loan  or  prom- 
ise to  give,  loan  or  otherwise  grant  money  or 
other  valuable  thing  to  the  person  from  whom 
such  employment  is  sought  before  such  employ- 
ment, whether  the  same  be  done  directly  by 
him  or  through  another,  or  if  any  attorney  at 
law  shall  seek  or  obtain  employment  in  any 
suit  or  case  at  law,  or  in  equity,  to  prosecute 
or,  defend  the  same  by  means  of  personal  solici- 
tation of  such  employment,  or  by  procuring 
another  to  solidt  for  him  employment  in  such 
cases,  or  who  shall,  by  himself  or  another,  seek 
or  obtain  such  employment  by  giving  directly 
or  indirectly  to  the  person  from  whom  employ- 
ment is  sought  money  or  other  thing  of  value, 
or  who  shall  directly  or  indirectly  pay  the  debts 
or  liabilities  of  the  person  from  whom  such  em- 
ployment is  sought,  or  who  shall  loan  or  prom- 
ise to  give,  loan,  or  Otherwise  grant  money  or 
other  valuable  thing  to  the  person  from  whom 
such  employment  is  sought,  before  such  em- 
ployment, in  order  to  induce  such  employment, 
whether  the  same  shall  be  done  directly  by  him 
or  through  another,  shall  be  deemed  guilty  of 
barratry,  and  shall  upon  conviction  be  pun- 
ished by  fine  in  any  sum  not  to  exceed  five  hun- 
dred ($500.00)  dollars,  and  may  in  addition 
thereto  be  imprisoned  in  the  county  Jail  not  ex- 
ceeding three  months;  provided,  tliat  the  pen- 
alties hereinbefore  prescribed  shall  apply  not 
only  to  attorneys  at  law,  but  to  any  other  per- 
sons who  may  be  guilty  of  any  of  the  things 
set  forth  in  the  foregoing  provisions  of  this 
Act.  The  term  attorney  shall  include  counsel 
at  law;  and  any  attorney  at  law  violating  any 
of  the  provisions  of  this  law  shall  in  addition 
to  the  penalty  hereinabove  provided,  forfeit 
his  right  to  practice  law  in  this  state,  and  shall 
Im>  subject  to  have  his  license  revoked  and  be 
disbarred  in  the  manner  provided  by  law  for 
dishonorable  conduct  or  malpractice,  whether 
he  has  been  convicted  for  violating  this  law 
or  not"    Article  421,  Penal  Code. 
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The  petition  states  gronnds  for  the  can- 
cellation of  the  former  lease;  that  it  had  not 
been  canceled  and  was  a  cloud  upon  the 
titles  of  the  lands;  that  appellant,  through 
hia  negotiations  with  Quy,  had  acquired  a 
contractual  vested  interest  in  the  land  prior 
to  his  alleged  contract  with  api>ellees. 

[1]  We  think  it  could  not  be  gathered  from 
the  petition  itself  that  appellant,  in  his  con- 
tract with  appellees  to  file  the  suit  for  the 
cancellation  of  the  former  lease  on  which 
agreed  rentals  had  not  been  paid,  and  by 
reason  thereof  had  terminated,  but  remained 
a  cloud  upon  the  title,  was  willfully  guilty 
of  any  act  or  combination  of  acts  stated  in 
the  above  article  constituting  barratry. 

[2]  The  petition  discloses  the  terms  of  the 
contract  upon  which  appellees  undertook  to 
bring  about  a  cancellation  of  the  former  lease; 
that  appellees,  under  the  contract,  by  suit, 
negotiations,  and  compromises  acquired  pos- 
session in  their  names  as  their  fee,  oil  and 
gas  leases  on  the  lands  involved  and  fully 
described.  The  petition  further  states  the 
reasonable  market  value  of  the  leases  ac- 
quired by  appellees,  and  the  interest  which 
inured  to  appellant  under  the  terms  of  the 
contract  pleaded.  We  have  concluded  that 
the  contract  as  pleaded  was  enforceable  as 
a  parol  agreement  to  acquire  land  together 
and  divide  it  according  to  the  terms  of  the 
agreement.  Watklns  v.  Gllkerson,  10  Tex. 
340 ;  Evans  v.  Hardeman,  15  Tex.  480;  Reed 
V.  Howard,  71  Tex.  204,  9  S.  W.  109 ;  Home 
Investment  Co.  v.  Strange,  109  Tex.  342,  195 
S.  W.  849. 

The  contract  as  alleged,  out  of  which  the 
present  suit  grew,  seems  to  have  been  for  a 
settlement  of  conflicting  claims  between  Guy 
and  others.  Each  party  to  the  contract  hav- 
ing a  claim  to  portions  of  the  same  land  and 
the  suit  was  to  finally  settle  and  adjust  the 
matter. 

We  think,  under  this  view,  the  case  of 
Rearne  v.  OiUett,  62  Tex.  23,  is  In  point 

We  have  concluded  that  the  court  was  in 
error  In  sustaining  the  general  demurrer. 

The  case  Is  reversed  and  remanded. 


INDIANA  SILO  CO.  OF  TEXAS  V.  BIG- 
HAM.    (No.  6283.) 

(Court  of  Civil  Appeals  of  Texas.    Anstin. 
Feb.  9,  1921.) 

Contlnaanoe  €=330— Denial  of  motion  on  filing 
of  amended  petition  error. 

Where  on  the  day  the  case  was  called  for 
trial  plaintiff  filed  his  first  amended  original 
petition,  which  presented  new  and  material  is- 


sues not  in  the  case  before,  'the  denial  of  de- 
fendant's motion  for  a  eontlDoance  on  the 
ground  of  surprise  and  to  obtain  naterial  tes- 
timony was  erroneous;  it  not  appearing  de- 
fendant was  guilty  of  any  negligence. 

Appeal  from  County  Court,  Bell  County; 
M.  B.  Blair,  Judge. 

Action  by  J.  W.  Bigham  against  the  In- 
diana Silo  Company  of  Texas.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Wray  &  Mayer,  of  Fort  Worth,  and  Tyler, 
Hubbard,  Montelth  &  Dougherty,  of  Belton, 
for  appellant. 

Lewla  H.  Jones,  of  Belton,  and  Evetts  A 
^(Tilte,  of  Temple,  for  appellee. 

KET,  C.  J.  J.  W.  Bigham  filed  this  suit 
against  the  Indiana  Silo  Company  of  Texas, 
and  soaght  to  recover  damages  for  an  al- 
leged breach  of  warranty  concerning  a  silo 
which  the  plaintiff  bought  from  the  defend- 
ant. Appellant  filed  a  plea  of  privilege  to  be 
sued  in  Tarrant  county,  its  domicile,  which 
plea  was  overruled.  An  answte,  cmisisting 
of  general  demurrer,  general  doiial,  and 
certain  special  pleas,  which  need  not  be  here 
stated,  was  filed.  The  defendant  also  filed 
a  motion  for  continuance,  alleging  surprise 
because  of  new  matters  set  up  In  the  plain- 
tiff's first  amended  original  petition,  filed 
on  the  day  the  case  was  called  for  trial, 
which  motion  was  overruled. 

The  cause  then  proceeded  to  trial  before  a 
jury,  and  special  findings  were  made,  upon 
which  the  court  entered  Judgment,  In  favor 
of  the  plaintiff  for  the  sum  of  $450.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  the  latter  has  appealed,  and  seeks 
a  reversal  of  the  Judgment  referred  to. 

We  sustain  the  first  assignment  of  error, 
which  complains  of  the  action  of  the  trial 
court  In  overruling  the  defendant's  applica- 
tion for  a  continuance.  We  think  the  applica- 
tion shows  that  the  amended  petition  refer- 
red to  set  up  new  and  material  matters,  and 
pre^nted  new  and  material  Issues  not  in  the 
case  before,  and  that  It  was  shown  that  the 
defendant  was  not  guilty  of  any  lack  of  dili- 
gence; that  the  testimony  of  the  absent 
witness  was  material,  and  could  not  be  ob- 
tained at  that  term  of  court.  We  also  hold 
that  the  application  was  sufficient  in  other 
respects,  and  that  the  action  of  the  court  In 
overruling  It  constitutes  reversible  error. 

The  other  assignments  of  error  have  been 
considered,  and  are  overruled. 

Because  of  the  error  In  refusing  to  grant 
the  motion  for  a  continuance,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 
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MACH  at  al.  V.  WOFFORD.     (No.  8473.) 

(Court  ok  Ciril  Appeals  of  Tezaa.    Dallas. 
Jan.  29,  1921.) 

I.  JUanent  «3>I23(I)-After  default  ud  writ 
of  laqilry,  refusal  to  hear  oase  or  the  merits 
was  itropar. 

On  the  record  and  nnder  Rer.  St.  1911,  arts. 
1883.  1036,  1938,  held  that  the  trial  court  did 
not  err  in  hearing  proof  on  a  writ  of  inquiry 
and  rendering  judgment  instead  of  permitting 
defendant  to  file  answer  and  introduce  testi- 
mony on  the  merits,  as  though  no  default  judg- 
ment had  been  rendered. 


Z.  Ploadiag  «=>85(3)->RofHsal  to  permit  flllng 
•f  aaswer  after  entry  ef  default  bold  aot 
error. 

Where  petition  in  action  on  note  was  good 
aa  against  a  general  exception,  and  where  the 
note  was  produced,  court's  refusal,  after  entry 
of  default,  to  permit  defendant  to  file  answer, 
consisting  of  a  general  exception  and  general 
denial,  htM  not  error;  no  defense  being  shown 
thereby. 

3.  Jadgmoat  «=>  1 38(1)— Refusal  to  set  aside 
default,  to  make  payee  of  note  sued  on  a  par- 
ty, held  not  error. 

In  transferee's  action  on  note  against  mak- 
er, refusal  to  set  aside  default  judgment  against 
maker  in  order  to  permit  maker,  who  claimed 
that  there  was  a  conspiracy  between  payee  and 
transferee  and  that  transferee  was  not  holder 
in  good  faith,  to  make  the  payee  a  party  to  the 
action,  held  not  error. 

4.  Appeal  and  error  ®=3544(l)— Plea  to  Jurls- 
dietioB  not  oonsMered,  In  absence  of  stato- 
mont  of  facts  and  bills  of  exeeptlone. 

Where  petition  showed  cause  of  action  for 
amount  within  jurisdiction  of  court,  and  where 
Judgment  was  for  an  amount  within  the  cojirt's 
jurisdiction,  failure  to  sustain  plea  to  jurisdic- 
tion held  not  error,  in  the  absence  of  a  state- 
ment of  facts  and  bills  of  exceptions. 

5.  JudamoRt  «=>I38( I)— Refusal  to  set  aside 
default  to  permit  answer  denying  plaintiff's 
ownerabip  of  aote  held  not  error. 

In  transferee's  action  on  note  against  mak- 
er, refnsal  to  set  aside  default  judgment  against 
defendant,  and  to  permit  defendant  to  file  an- 
swer, alleging  that  plaintiff  was  not  the  owner 
and  holder  of  the  note,  held  not  error. 

Appeal  from  Dallas  County  Ckiurt;  T.  A. 
Work,  Judge. 

Salt  by  R.  P.  Wofford  against  John  Mach 
and  Frank  J.  Mach.  Judgment  for  plaintiff 
against  the  last-named  defendant,  and  he  ap- 
peals.   Affirmed. 

The  assignments  of  error  are  as  follows: 

First  assignment  of  error:  "The  court  erred 
in  rendering  judgment  on  the  9th  day  of  Jan- 
nary,  1920,  in  favor  of  the  plaintiff  and  against 
this  defendant." 

Second  assignment  of  error:  "The  court  err- 
ed in  not  permitting  the  defendant  to  file  an  an- 
swer before   rendering   judgment." 
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Third  assignment  of  error:  "The  court  erred 
in  permitting  the  plaintiff  to  dismiss  this  cause 
of  action  against  the  defendant  John  Mach." 

Fourth  assignment  of  error:  "Because  the 
court  erred  in  rendering  judgment  against  this 
lefendant,  and  in  refusing  to  permit  this  de- 
fendant to  make  A.  U.  Packett  a  party  to  this 
cause." 

Fifth  assignment  of  error:  "Because  the 
court  erred  in  rendering  judgment  herein,  and 
in  failing  to  set  aside  said  judgment,  and  sus- 
taining this  defendant's  plea  to  the  jurisdiction 
of  this  court." 

Sixth  assignment  of  error:  "Because  the 
court  erred  in  rendering  judgment  herein,  and 
in  refusing  to  set  aside  said  judgment,  for  the 
reason  that  the  plaintiff  is  not  and  was  not 
the  owner  and  holder  of  said  note." 


Hatcher  &  Zamwalt,  of  Dallas,  for  appel- 
lant. 

Rasbury,  Adams,  Stennis  &  Harrell,  of 
Dallas,  for  appellee. 

RAINBT,  C.  J.  Statement  of  the  nature 
and  result  of  the  suit  is  taken  tiom  the  brief 
of  appellee,  which  we  find  correct,  and  the 
saitie  is  adopted  by  this  court,  and  la  as  fol- 
lows: 

"This  is  a  suit  by  R.  P.  Wofford,  appellee, 
against  John  Mach  and  Frank  J.  Mach  on  a 
promissory  note  payable  to  A.  TJ.  Puckett  and 
by  him,  for  a  Taluable  consideration,  before  ma- 
turity, sold  and  transferred  to  appellee.  Suit 
was  filed  October  17,  1919,  and  citation  issued 
returnable  on  the  first  Monday  in  November, 
1919.  The  sheriff's  return  on  this  citation  is 
as  follows:  'Came  to  hand  on  the  18th  day  of 
October,  1919,  at  12  o'clock  a.  m.,  and  executed 
on  the  21st  day  of  October,  191—,  at  10 
o'clock  a.  m.,  by  delivering  to  Frank  J.  Mach, 
John  Mach  has  gone  to  Europe,  the  within- 
named  defendant,  in  person,  a  true  copy  of  this 
writ,  together  with  a  certified  copy  of  plain- 
tiff's original  petition.'  On  November  3,  1919, 
the  defendant  Frank  J.  Mach  appeared  by  his 
attorneys  of  record  and  filed  a  motion  to  quash 
the  service.  This  motion  to  quash  was  sus- 
tained, and  the  case  continued  to  the  Janu- 
ary term,  1920.  On  January  6,  1920,  judgment 
by  default  with  a  writ  of  inquiry  was  rendered 
by  the  trial  court  in  favor  of  appellee  against 
the  defendant  Frank  J.  Mach;  said  defend- 
ant having  appeared  at  the  previous  term,  and 
having,  failed  to  file  any  answer  in  this  cause. 
On  January  9,  1920,  this  cause  came  on  to  be 
heard  on  said  writ  of  inquiry,  and  final  judg- 
ment was  rendered  in  favor  of  appellee  against 
the  defendant  Frank  J.  Mach  on  sold  note  and 
discontinued  as  to  the  other  defendant.  On 
January  9,  1920,  the  defendant  Frank  J.  Mach 
filed  in  the  trial  court  his  original  answer,  con- 
sisting of  a  general  exception  and  a  general 
denial,  signed  by  his  attorneys  of  record,  but 
not  verified  by  the  affidavit  of  any  one.  On 
January  10,  1920,  the  defendant  Frank  ./. 
Mach  filed  his  motion  for  a  new  trial,  and  on 
February  24,  1920,  said  defendant  filed  his 
amended  motion  for  a  new  trial,  and,  after 
hearing  the  evidence  on  said  amended  motion 
for  new  trial,  the  court  overruled  same,  and 
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the  said  Frank  J.  Mach  excepted,  gave  notice 
of  appeal,  and  perfected  his  appeal  to  this 
court  b;  filing  his  supersedeas  bond,  with  T. 
H.  Skravanek  and  Joe  Norg  as  sureties,  and  in 
dne  time  filed  herein  a  transcript  of  said  pro- 
ceedings and  a  statement  of  facts  introduced 
upon  the  trial  of  defendant's  motion  to  set 
aside  the  judgment  of  the  court  rendered  by 
default  on  the  6th  day  of  January,  1920,  and 
made  final  upon  proof  made  by  plaintiff  on 
the  9th  day  of  January,  1920." 

[1]  Appellee  objects  to  the  consideration  of 
appellant's  first  assignment  of  error,  becanse 
It  fails  to  specifically  point  out  any  error, 
and  presents  the  following  oounter  proposi- 
tion: 

"The  court  did  not  err  in  hearing  proof  on 
writ  of  inquiry  and  rendering  final  judgment 
when  the  case  was  regularly  reached  for  trial 
on  the  docket  of  the  court  where  default  judg- 
ment had  previously  been  regularly  taken" 

—and  makes  the  following  statement: 

"This  was  a  suit  on  a  promissory  note  ex- 
ecuted by  appellant  and  another.  Citation  was 
served  on  appellant,  citing  him  to  appear  at 
the  November  term,  1919,  and  appellant  ap- 
-  peazed  on  November  3,  1919,  and  filed  a  mo- 
tion to  quash  the  service  on  him.  The  Janu- 
ary term,  1920,  commenced  on  January  5, 
1920.  On  January  6,  1920,  the  trial  court 
rendered  judgment  by  default  in  favor  of  ap- 
pellee and  against  appellant,  and  granting  writ 
of  inquiry.  On  January  9,  1920,  when  this 
cause  was  regularly  reached  on  the  docket  of 
the  trial  court,  the  case  was  heard  on  said  writ 
of  inquiry.  The  appellee  appeared  by  his  at- 
torney and  announced  ready  for  trial,  and  the 
appellant  appeared  by  his  attorney  and  rep- 
resented to  the  court  that  he  had  been  em- 
ployed by  appellant,  and  that  he  had  prepared 
an  answer  and  desired  to  file  same,  and  the 
court  stated  that  he  would  permit  proof  to  be 
made  in  the  manner  provided  by  law  upon  said 
writ  of  inquiry,  and  would  render  such  judg- 
ment as  the  pleadings  and  proof  warranted,  and 
that  counsel  for  appellant  could  file  an  answer 
if  he  desired,  and  could  move  to  set  aside 
the  judgment,  and  that  his  motion  would  be 
heard  in  its  regular  order;  and  counsel  for 
appellant  protested  against  the  court  rendering 
any  judgment,  and  in  not  permitting  him  to 
file  said  answer  and  introduce  testimony  upon 
the  merits  involved,  as  though  no  default  judg- 
ment had  been  rendered.  A  jury  was  waived, 
and,  after  hearing  the  evidence,  the  court  ren- 
dered judgment  against  appellant,  finding  that 
the  written  instrument  sued  on  bad  been  ex- 
ecuted by  appellant  and  one  John  Mach,  and 
that  appellant  and  said  John  Mach  are  jointly 
and  severally  liable  to  plaintiff  for  the  amount 
for  which  judgment  was  rendered.  On  the 
same  day  that  said  final  judgment  was  ren- 
dered, to  wit,  on  January  9,  1920,  appellant  filed 
his  original  answer,  which  consists  of  a  general 
exception  and  a  general  denial,  not  verified 
by  the  affidavit  of  any  one."  Notwithstanding 
appellant  had  appeared  in  court  at  the  previous 
term  on  November  3,  1919,  more  than  60 
days  prior  to  the  default  judgment  and  final 
Judgment  in  favor  of  appellee,  there  is  nothing 
in  appellant's  answer  ^ed  on  Jan^ry  9,  1920, 


which  indicates  any  defense  to  this  suit  on  a 
note,  and,  notwithstanding  this  case  was  on  the 
assignment  and  regularly  reached  for  Janu- 
ary 9,  1920,  it  appears  tiiat  appellant  was  not 
present,  and  his  counsel  stated  to  the  court 
that  he  could  not  offer  any  evidence,  unless  the 
case  could  be  postponed;  but  there  is  nothing 
in  the  record  to  indicate  that  appellant  or  Iiia 
counsel,  applied  for  a  postponement  or  contin- 
uance of  the  case." 

Appellant's  statement  is  misileading  in  sev- 
eral respects,  and  especially  in  his  ettort  to 
make  It  appear  that  on  February  17,  1020, 
tbe  trial  court  rendered  default  Judgment, 
and  had  it  entered  as  of  date  January  6th 
and  on  February  17,  1920,  rendered  a  final 
Judgment  and  had  it  entered  as  of  date 
January  9th.  Appellant  'is  probably  misled 
by  the  date  given  by  the  clerk  on  which  his 
minutes  were  actually  written.  In  wilting 
the  minutes  our  clerks  put  at  the  top  of  the 
entry  the  actual  date  on  which  it  Is  entered, 
and,  notwithstanding;  the  default  Judgment 
was  taken  on  January  6th,  and  made  final 
on  January  9th,  these  orders  were  not  writ- 
ten into  the  minutes  until  February  17th< 
and  the  clerk  shows  that  the  Judgment  is  en- 
tered as  of  January  6th  and  January  9tb, 
respectively.  Furthermore,  there  Is  written 
Into  the  body  of  the  default  judgment  and 
into  the  body  of  the  final  judgment  the  date 
on  which  the  court  actually  made  the  order. 
The  transcript  shows  that  on  January  10, 
1920,  appellant  filed  hia  motion  for  a,  new 
trial  asking  the  trial  court  to  set  aside  the 
Judgment  rendered  on  the.  9th  day  of  Janu- 
ary, 1920.  With  this  record,  we  are  sure  that 
appellant  will  not  seriously  contend  that  on 
January  10,  1920,  be  filed  a  motion  to  set 
aside  a  Judgment  or  order  that  was  not  made 
until  the  17th  day  of  February,  1920.  Arti- 
cles 1883,  1936,  1938;  W.  U.  T.  C!o.  t.  Skin- 
ner, 60  Tex.  Civ.  App.  477,  128  S.  W.  715-. 
Delaware  Ins.  Co.  v.  Hutto,  189  S  W.  73; 
Order  v.  Noble,  174  S.  W.  623;  Davis  v. 
Marshall,  25  Tex.  372;  Shipp  v.  Anderson, 
173  S.  W.  598 ;  Stringer  v.  Robertson,  140  S. 
W.  502. 

[2]  Api)ellee  objects  to  consideration  of 
appellant's  second  assignment  of  error  and 
presents  the  following  counter  proposition: 

"In  a  suit  on  a  note  in  writing,  an  answer 
consisting  of  a  general  exception  and  a  genera] 
denial  offers  no  defense,  if  the  petition  is  good 
as  against  a  general  exception  and  the  note  is 
produced." 

The  following  statement  is  also  presented: 

"Appellant  makes  no  claim  that  appellee's 
petition  is  subject  to  a  general  exception,  and 
the  record  shows  said  petition  to  be  good 
as  against  a  general  exception.  Tbe  judgment 
of  the  trial  court  shows  that  a  default  judg- 
ment was  rendered  on  January  6,  1920  (tbe 
second  day  of  the  term),  and  thereafter  was 
regularly'  reached  on  the  docket  of  the  court  on 
January  9,  1920,  and  that  plaintiff's  cause  of 
action  is  liquidated  and  proved  by  an  inatru- 
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ment  In  -writing  execated  by  appellant,  and  the 
default  judgment  shotrs  that  appellant  applied 
at  a  former  term  of  the  court  by  hia  attorney, 
and  filed  and  urged  his  motion  to  quaah  the 
service  on  him  because  of  a  defect  in  the  sher- 
iff's return,  and  failed  to  appear  and  answer  at 
said  January  term,  at  which  said  default  judg- 
ment -was  rendered,  but  wholly  made  default. 
In  the  statement  of  the  facta  offered  at  the 
hearing  on  the  motion  for  a  new  trial,  it  was 
agreed  that  on  the  &th  day  of  January,  1920, 
ooonsel  for  appellant  filed  an  answer  for  ap- 
pellant. This  answer  is  found  on  pages  2  and 
3  of  the  transcript,  and  consists  of  general  ex- 
ception and  a  general  denial,  and  is  not  sworn 
t«." 

Appellee  objects  to  the  consideration  of  ap- 
pellant's third  assignment,  because  It  fails 
to  specifically  point  out  any  error.  Appel- 
lee's counter  proposition  thereunder  is  as  fol- 
lows: 

"In  s  suit  on  a  written  instrument  executed 
by  two  parties,  and  it  is  made  to  appear  that 
one  is  a  nonresident,  there  is  no  error  in  per- 
mitting the  plaintiff  to  discontinue  or  dismiss 
as  to  the  one,  on  which  no  service  has  been 
bad,  and  take  judgment  against  the  other,  on 
whom  service  has  been  had,  and  who  haa  made 
default." 

Tbe  following  statement  Is  also  presented: 

*^n  his  statement  under  this  assignment,  ap- 
pellant says  that  it  is  shown  by  his  first  sup- 
plemental motion  for  a  new  trial  that  the  note 
sued  on  herein  shows  upon  its  face  that  John 
Mach  ia  the  principal  and  that  appellant  was 
and  ia  only  a  surety.  This  is  untrue,  and  is 
not  supported  by  anything  in  the  record ;  there 
is  no  statement  of  facts  as  to  tbe  eridenee  of- 
fered at  the  trial  on  January  9,  1920,  and  the 
note  d*^s  not  appear  in  the  record.  Appellee's 
petition  shows  that  the  note  sued  on  was  ex- 
ecuted by  the  appellant  and  John  Mach,  and  al- 
leges that  they  are  jointly  and  severally  liable 
on  said  note,  and  in  his  judgment  the  trial 
court  finds  that  this  instrument  was  executed 
by  appellant  and  John  Mach,  and  that  they  are 
jointly  and  severally  liable  thereon.  On  the 
motion  for  new  trial  the  appellant  testified  un- 
der oath  in  part  as  follows:  'That  on  April  27, 
1917,  there  was  pending  against  him  a  certain 
complaint  or  indictment  in  the  federal  court 
for  the  Northern  district  of  Texas,  at  Dallas, 
cutd  that  be  employed  one  A.  U.  Puckett,  an  at- 
torney of  Dallas,  to  represent  bim  in  said 
prosecution;  that  at  the  time  he  employed  said 
Puckett  he  paid  him  the  sum  of  $100  in  cash, 
and  afterward,  at  the  request  of  said  Puckett, 
executed  and  delivered  to  said  Puckett  tbe  note 
herein  sued  upon.'  The  same  statement,  in 
substance,  is  made  in  the  second  paragraph  of 
appellant's  first  amended  answer  filed  in  the 
trial  court  on  February  25,  1920,  and  sup- 
ported by  the  affidavit  of  appellant  This  tes- 
timony of  appellant  and  this  sworn  answer  of 
appellant  show  that  as  between  him  and  John 
Mach  the  appellant  was  principal  and  John 
Mach  the  surety,  but  there  is  nothing  in  the 
record  to  indicate  that  either  was  a  surety. 
The  sheriff's  return  shows  service  on  appel- 
lant, with  the  following  statement  as  to  the 
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other  defendant,  'Jolm  Madi  has  gone  to  Bu- 

rope.' " 

[3]  A  consideration  of  appellant's  fourth 
assignment  of  error  is  objected  to  by  appel- 
lee on  the  ground  that  it  fails  to  specifically 
point  out  any  error,  and  appellee  presents 
the  following  counter  proposition  thereunder: 

"If  appellant  had  any  cause  of  action  against 
A.  n.  Puckett,  who  was  not  a  party  to  the  suit 
brought  by  appellee,  the  refusal  of  the  court 
to  set  aside  a  Judgment  in  favor  of  appellee 
against  appellant,  at  the  request  of  appellant, 
to  enable  appellant  to  attempt  to  make  A  U. 
Puckett  a  party  to  the  suit,  was  not  error,  be- 
cause such  action  by  the  court  does  not  deprive 
appellant  of  any  right  to  proceed  against  the 
said  A.  U.  Puckett  on  any  cause  of  action  he 
may  have  against  said  A.  U.  Puckett,  and  there 
is  no  reason  why  appellee  should  be  delayed  in 
the  collection  of  the  claim  against  which  appel- 
lant urged  no  defense,  in'  order  that  appellant 
might  attempt  to  bring  in  another  party  against 
whom  apt>eUee  had  no  cause  of  action." 

Appellee  also  makes  the  f<dlowing  state- 
ment: 

'Appellant's  proposition  under  this  assign- 
ment appears  to  be  based  on  his  contention 
that  there  was  a  tonspiracy  between  appellee 
and  the  payee  of  the  note  sued  on,  and  that 
appellee  knew  of  the  claims  which  appellant 
now  urges  ^gainst  A.  U.  Puckett  at  tbe  time 
appellee  purchased  tbe  note,  and,  in  bis  state- 
ment, appellant  represents  that  in  his  amend- 
ed motion  for  a  new  trial  he  alleged  that  ap- 
pellee had  full  knowledge  of  these  claims  at 
the  time  he  purchased  the  note  sued  on,  and 
that  appellee  was  acting  with  the  said  Puckett 
and  for  the  purpose  of  defrauding  appellant, 
and  that  they  entered  into  a  conspiracy  for 
said  purpose,  and  that  appellee  is  not  the  own- 
er and  holder  of  said  note.  This  amended  mo- 
tion or  petition  for  a  new  trial  appears  to 
have  been  filed  on  February  25,  1920,  and  on 
the  same  day  it  appears  that  appellant's  amend- 
ed answer  was  filed,  and  in  tbe  fourth  para- 
graph of  this  amended  answer  it  is  alleged 
that  appellee  had  full  knowledge  of  all  the 
facts  as  to  these  claims  of  appellant  against 
the  said  Puckett;  but,  when  appellant  was 
called  upon  to  verify  this  answer  by  his  affi- 
davit, he  does  not  attempt  to  swear  to  these 
allegations,  but  expressly  limits  his  affidavit 
to  paragraphs  2  and  3  as  set  out  in  this  an- 
swer, and  paragraphs  2  and  3  make  no  allega- 
tion as  to  any  knowledge  on  tbe  part  of  ap- 
pellee as  to  any  of  these  claims,  and  appellant 
in  his  testimony  admits  that  he  knows  nothing 
about  these  charges  against  appellee. 

"In  his  second  proposition,  under  this  as- 
signment appellant  contends  that  he  is  entitled 
to  recover  from  Puckett  any  payments  which 
he  made  Puckett  on  this  note  and  which  were 
not  credited  thereon,  but  tbe  judgment  of  the 
trial  court  in  no  way  deprives  appellant  of  this 
right.  At  the  hearing  on  motion  for  new  trial 
Mr.  A.  U.  Puckett  testified  that  he  was  em- 
ployed by  appellant  and  John  Mach  to  repre- 
sent them  in  the  United  States  court,  where 
they  were  charged  with  selling  intoxicating 
liquor  in  violation  of  the  laws  of  the  United 
States,   and  to   which  charge  they  afterward 
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pleaded  gailty,  that  be  took  notes  from  them, 
and  that  all  sums  which  they  had  paid  him 
had  been  credited,  with  their  agreement,  on 
another  note,  and  that  no  payment  had  ever 
been  made  to  him  on  the  note  sued  on,  and  it 
was  never  entitled  to  any  credit;  that  he  sold 
this  note  to  appellee,  and  indorsed  it  without 
recourse,  and  delivered  it  to'  appellee,  two  or 
three  months  before  it  was  due;  that  he  never 
heard  of  any  of  the  claims  for  which  the  Machs 
were  now  contending  until  after  this  suit  was 
filed,  and  that  appellee  never  heard  of  any 
such  claims  until  long  after  he  purchased  the 
note  from  him  (Puckett) ;  that  when  he  sold 
the  note  to  appellee  he  told  appellee  that  it 
was  a  good  note,  and  that  the  parties  were 
solvent,  and  that  it  would  be  promptly  paid  at 
its  maturity,  and  that  he  never  told  appellee, 
nor  any  one  representing  appellee,  that  there 
was  any  claim  that  could  be  urged  against  this 
note.  When  appellant  testified  at  the  bearing 
on  motion  for  new  trial,  he  first  testified  on 
direct  examination  that  appellee,  in  purchasing 
said  note,  did  so  by  reason  of  a  conspiracy  en- 
tered into  by  him  and  the  said  Puckett  to  de- 
fraud appellant  to  the  extent  of  said  note,  but, 
on  cross-examination,  when  questioned  about 
this  charge,  he  testified  as  follows:  'I  never 
met  the  plaintiff,  R.  P.  Wofford.  I  am  not 
acquainted  with  him.  I  dojot  know  when  he 
purchased  this  note.  I  do*not  know  that  he 
had  any  notice  of  any  of  my  claims  against 
A.  U.  Puckett,  about  which  I  have  testified. 
I  do  not  know  that  plaintiff  had.  any  notice 
of  any  payment  by  me,  or  by  my  Cousin  Pete 
Mach,  or  any  one  else,  to  A.  U.  Puckett,  and 
I  do  not  know  that  plaintiff  had  any  notice  of 
any  agreement  between  me  and  A.  U.  Puckett, 
or  between  Pete  Mach  and  A.  U.  Puckett,  to 
credit  this  note  with  any  sum.  The  conversa- 
tions with  A.  U.  Puckett,  about  which  I  have 
testified,  relative  to  crediting  certain  sums  on 
this  note,  occurred  after  I  had  come  back  from 
prison,  some  time  during  the  spring  of  1918.' 
The  .petition  described  this  note  as  executed 
AprU  27,  1917,  and  due  October  1,  1917,  and 
the  conversations  which  appellant  claims  to 
have  had  with  Puckett  about  certain  credits  to 
which  appellant  now  claims  he  is  entitled  did 
not  occur  until  the  spring  of  1918,  long  after 
the  note  became  due,  and  the  uncontradicted 
testimony  shows  that  this  note  was  sold  and 
transferred  to  appellee  several  months  before 
it  became  due." 

[4]  Apitellee  m&kes  the  same  objections  to 
the  consideration  of  appellant's  fifth  assign- 
ment of  error  as  to  the  previous  assignment, 
and  presents  the  following  counter  proposi- 
tion under  said  assignment: 

"Where  the  petition  of  plaintiff  shows  a  cause 
of  action  for  an  amount  within  the  jurisdiction 
of  the  court,  and  a  judgment  of  the  court  is 
for  an  amount  within  the  jurisdiction  of  the 
court,  it  cannot  be  contended,  in  the  absence 
of  a  statement  of  facts  and  bills  of  exceptions, 
that  the  court  was  without  jurisdiction  of  the 
subject  matter." 

Statement  under  said  objection  Is  as  fol- 
lows:      IK 

"In  his  't>etition  appellee  shows  the  amount 
in  controversy  to  be  more  than  $200,  and  lasa 


than  $1,000,  exdnsive  of  interest,  and  the  judg- 
ment of  the  trial  court  is  for  $401.  There  is 
no  statement  of  facts  proved  on  the  trial  of 
this  cause,  and  there  is  no  bill  of  exceptions 
in  the  record.  Long  after  the  default  judg- 
ment was  made  final,  appellant  filed  an  amend- 
ed answer,  claiming  that  he  and  another  bad  de- 
livered to  the  payee  of  said  note  various  sums 
of  money,  to  be  applied  to  the  payment  of 
fines  and  costs,  and  he  alleges  that  these  sums 
should  have  been  credited  on  this  note;  but, 
when  appellant  came  to  testify  on  the  motion 
for  new  trial,  he  testified  that  these  sums  of 
money  were  turned  over  to  the  payee  of  said 
notes  to  pay  on  fines  and  costs,  and  that  the 
payee  in  said  note  wrongfully  appropriated 
these  sums  of  money,  and  did  not  pay  said 
sums  on  said  fines  and  costs,  and  that  he  had 
an  agreement  with  the  payee  in  the  spring 
of  1918  that  these  sums  should  be  credited 
on  this  note,  but  tliis  was  a  year  after  the  note 
had  been  transferred  and  delivered  to  appel- 
lee." 

[5]  Appellee  objects  to  the  consideration  of 
appellant's  sixth  assignment,  because  it  falls 
to  spedflcaUy  point  out  any  error,  Tlie  pr<©- 
osltlOQ  presented  under  said  objections  is: 

"Where  a  plaintiff  sues  on  a  note,  and  alleges 
that  he  is  the  owner  and  holder,  and  that  he 
purchased  same  before  maturity  for  a  valuable 
consideration,  and  the  court  finds  that  the 
plaintiff  is  the  owner  and  holder  of  the  note, 
and  entitled  to  judgment  thereon,  and  there  ia 
no  evidence  offered  to  the  contrary,  it  is  not 
error  for  the  court  to  render  judgment  for  the 
plaintiff,  and  to  refuse  to  set  aside  the  judg- 
ment on  an  unsworn  answer  filed  long  after 
the  judgment  was  rendered,  claiming,  without 
support  of  affidavit  or  evidence,  that  plaintiff 
is  now  the  owner  of  the  note." 


Q 


statement  thereunder  is: 

"The  petition  of  appellee,  the  judgm'ent  of 
the  trial  court,  and  the  testimony  of  A.  XT. 
Puckett  as  above  set  out  show  that  appellee 
was  the  owner  in  good  faith  of  this  note  at 
the  time  of  the  filing  of  tliis  suit  and  at  the 
time  of  the  judgment.  It  is  true  that  in  the 
fourth  paragraph  of  his  answer,  filed  long  after 
the  judgment  was  rendered,  appellant  alleges 
that  appellee  is  now  the  owner  and  holder  of 
this  note;  but  he  does  not  swear  to  this  para- 
graph of  his  answer,  and  in  his  testimony  he 
admits  that  he  knows  nothing  about  these 
charges,  and  there  is  nothing  in  the  record,  in 
the  way  of  evidence  or  affidavit,  showing  or- 
tending  to  show  that  appellee  was  not  the 
owner  and  holder  of  this  note  at  the  time  of 
the  institution  of  this  suit  and  at  the  time 
of  said  judgment,  unless  it  be  in  some  of  the 
statements  made  by  appellant,  which  he  repudi- 
ated in  his  testimony:" 

See  Tex.  Elec.  Ry.  Co.  v.  Gonzales,  211 
S.  W.  347;  St.  Louis  Railway  Co.  v.  Vick,  210 
S.  W.  247;  Ayo  v.  Robertson,  207  S.  W.  979; 
Ratigan  v.  Holloway,  C9  Tex.  468,  6  S.  W. 
785;  Dwyer  v.  Bassett  &  Bassett,  63  Tex. 
274;  Standefer  v.  Aultraan,  etc.,  Mach.  Co., 
34  Tex.  Civ.  App.  160,  78  S.  W.  552. 

Th€!re  is  no  merit  in  any  assignment  pre- 
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sented  by  appell&nts.  The  record  shows  no 
reversible  error.  The  appellaots  have  had 
a  fair  trial,  and  they  did  not  get  their  de- 
fense in  in  time. 

The  ludgment  of  the  county  court  Is  af- 
firmed. 


HAYNER  et  nx.  V.  CHITTIM.     (No.  6491.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Feb.  2,  1921.     Behearing 
Denied  March  3,  19Z1.) 

1.  Homestead  <S=3l29(2)— Bona  fide  purchaser 
of  vendor's  lien  note  protected  against  claim 
of  homestead. 

Where  defendant  wife  owned  as  her  own 
separate  property  certain  acreage,  standing  in 
the  name  of  one  S.,  and  this  acreage  was  con- 
veyed by  8.  to  C.  at  her  request,  In  exchange 
for  G.'s  conveyance  to  defendant  husband  of 
the  property  in  controversy,  which  defendants 
proceeded  to  occupy  as  their  homestead,  but 
the  deed  from  C.  retained  a  vendor's  lien  upon 
the  land  to  secure  a  recited  purchase-money 
note  for  $2,0()0  in  favor  of  S.,  made  at  defend- 
ant husband's  request,  which  note  in  fact  rep- 
resented no  part  of  the  purchase  price,  but 
was  to  pay  an  antecedent  personal  debt  owed 
S.  by  defendant  husband,  a  purchaser,  who  had 
no  knowledge  of^the  facts  other  than  aitpeared 
by  the  note,  deed,  and  records,  was  protected 
against  the  defense  that  the  note,  not  being 
for  any  part  of  the  purchase  price,  was  invalid 
against  the  wife's  claim  of  homestead. 

2.  Homestead  Q=s>3l— Purchaser  of  land  for  use 
as  homestead  oan  oooupy  land  for  such  pur- 
pose. 

Purchaser  of  land  for  the  purpose  of  ac- 
quiring a  homestead  as  the  head  of  a  family 
for  use  and  occupation  for  such  purposes  ac- 
quires a  homestead  right,  protected  to  his 
family  by  the  Constitution. 

3.  Mortgages  ®=>372(3),  540  —  Trustee  pur- 
chasing at  foreclosure  sale  held  not  entitled 
to  recover  price  paid  on  sale  being  set  aside. 

Where  the  trustee  of  a  trust  deed,  although 
knowing  that  the  trust  deed  was  invalid  against 
the  wife's  claim  of  homestead,  resigned  and 
secured  the  appointment  of  a  substitute  trus- 
tee in  order  to  liimself  bid  in  and  purchase  the 
property  for  $500,  and  a  lawsuit  by  mortga- 
gors was  necessary  to  save  the  homestead 
against  the  invalid  deed  of  trust  sale,  his  $500 
payment  was  a  voluntary  one,  not  recoverable 
when  the  sale  was  set  aside  as  invalid,  and  that 
sum  should  hsve  been  indorsed  as  a  credit 
upon  the  mortgagors'  note  for  $2,000  secured 
by  the  trust  deed,  and  should  have  been  ap- 
plied as  a  credit  in  their  favor  in  later  suit 
foreclosing  the  vendor's  lien,  also  securing  the 
note. 

Error  from  District  C!ourt,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Suit  by  Annie  B.  CSilttim  against  Denlo  B. 
Hayner  and  wife.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
rendered. 


Lewrlj^t  &  Lewright,  of  San  Antonio,  for 
plalntlfls  In  error. 

Wm.  O.  Church  and  W.  H.  Lipscomb,  both 
of  San  Antonio,  for  defendant  In  error.  . 

COBBS,  J.  In  the  case  of  Church  v.  Hay- 
ner, 201  8.  W.  711,  decided  by  this  court  be- 
tween some  of  the  same  parties  present  then 
as  here,  appears  a  very  comprehensive  state- 
ment of  facts  peculiar  to  those  arising  In  this 
case.  In  fact,  they  are  the  same  facts  In  re- 
spect to  the  deed  of  trust  taken  as  additional 
security  on  the  same  land  to  secure  the  note, 
and,  In  so  far  as  applicable,  are  here  referred 
to  for  a  history  of  this  case  pertinent  to  the 
issues  raised  by  the  second  assignment  of 
error.  This  suit  grows  out  of  the  same  sub- 
ject-matter touching  the  homestead  contro- 
versies, and  Is  predicated  upon  the  foreclo- 
sure of  the  same  vendor's  Hen  note. 

On  this  appeal,  the  first  error  assigned  Is 
that  the  note  does  not  In  fact  represent  any 
portion  of  the  purchase  money  for  the  land 
upon  which  It  is  sought  to  be  foreclosed,  be- 
cause the  property  waa  In  facft  paid  for  out 
of  the  funds  of  Emma  J.  Hayner,  wife  of 
Denlo  B.  Hayner.  EHirtber,  because  at  the 
time  Annie  E.  Chlttlm  acquired  said  note,  It 
was  secured  by  a  iien  upon  hfer  then  home- 
stead, and  the  lien  Is  not  enforceable. 

This  cause  was  submitted  to  the  jury  upon 
only  one  question,  to  be  found  by  them,  and 
which  will  be  more  fully  noticed  hereafter  In 
considering  the  second  assignment  of  error. 
The  court  below  entered  Judgment  In  favor 
of  defendant  In  error,  giving  Judgment 
against  Denlo  B.  Hayner  for  the  fuU  amount 
of  said  note,  for  $2,000,  principal.  Interest, 
and  attorneys'  fees,  with  a  foreclosure  of  the 
lien  against  Denlo  B.  Hayner  and  his  wife, 
Emma  J.  Hayner,  and  dismissing  the  suit  as 
against  Ira  S.  Smith.  There  was  no  Issue  of 
facts  submitted  to  the  Jury  touching  said 
note  lien  or  homestead  question. 

Briefly  stated,  Mrs.  Emma  J.  Hayner 
owned  in  her  own  separate  right  160  acres  of 
land  in  Colorado  county,  the  title  to  which 
was  In  the  name  of  Ira  S.  Smith. 

On  February  13,  1913,  Denlo  B.  Hayner 
and  Fompeo  (3opplnl  entered  into  a  written 
contract,  whereby  Copplnl  agreed  to  convey 
the  property  In  Controversy  for  the  160  acres 
of  land  In  Colorado  county,  and  to  jpay  Hay- 
ner an  additional  $900  In  money.  Immedi- 
ately after  signing  the  contract,  on  March 
15,  1913,  Hayner,  his  wife  and  four  children, 
went  into  the  possession  of  the  property  In 
controversy,  and  continued  to  occupy  the 
same  as  their  home  ever  since.  They  made 
Improvements  thereon,  Improved  the  yard, 
set  out  trees,  planted  rosebushes,  dug  a  cess- 
pool, put  screens  In  the  house,  built  fences, 
etc. 

On  May  1, 1913,  Copplnl  and  wife  executed 
a  deed,  dated  April  20,  1913,  conveying  the 
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property  to  D.  B.  Bayner,  retaining  therein 
a  vendor's  lien  npon  the  land  to  secure  a 
note  In  favor  of  Ira  S.  Smith,  made  at  the  re- 


of  prior  right  to  and  soperlor  to  one  assert- 
ing ownership  to  the  purchase-money  note. 
It  will  not  do  to  simply  go  into  possession  of 


quest  of  D.  B.  Hayner  and  recited  In  the  land  tmder  an  executory  purchase,  although 
deed,  for  $2,000,  dated  April  30,  1913,  and .  the  terms  are  changed  In  the  execution  of 
Smith  thereupon  conveyed  the  Colorado  land  ,  the  deed  itself,  and  set  up  a  homestead  claim 
to  Friedman,  which  conveyance  was  made  |  against  the  recitals  of  the  Instrument  under 
to  him  at  Copplnl's  request.  Oopplnl's  deed  |  which  title  is  held  by  them  against  a  bona 
was  delivered  to  Hayner  May  8,  1913.  On .  flde  holder  of  such  a  note.  Mrs.  Hayner 
the  28th  of  Jime,  1913,  Ira  S.  Smith  sold  and  nowhere  upon  the  records  appears  interested 


transferred  the  $2,000  note  to  Mrs.  Annie  E. 
Chittim,  the  defendant  in  error. 

The  facta  showed  that  F.  W.  Church,  who 
was  then  and  Is  now  the  agent  of  defendant 


In  Ck>lorado  lands  exchanged,  in  so  far  as  the 
recitals  of  any   Instrumoit  indicates.    The 
record  title  thereto  was  In  Smith. 
[2]  We  agree  to  the  proposition  that  one 


In  error,  for  whom  he  was  acting  before '  who  purchased  property  for  the  purpose  of 
purchasing  the  same  for  her,  went  npon  and  ,  acquiring  a  homestead  as  the  head  of  a  fam- 
Inapected  said  premises  and  saw  its  then  ]  Uy  for  use  and  occupation  for  such  purposes 
condition  and   occupancy.    It  is  not  raised  i  acquires  a  homestead  right.    And  such  right 


by  the  pleadings,  nor  is  there  any  question 
presented  by  the  evidence,  as  to  any  knowl- 
edge brought  to  defendant  In  error  of  the 
homestead  claim  of  the  Hayners  against  said 
purchase-money  lien  other  than  going  upon 
the  premises  for  inspection  after  plaintiffs 
in  error  had  moved  thereupon  and  made  the 
improvements,  all  done  between  the  dates  of 
the  Copplni  contract  with  them  for  the  pur- 
chase of  the  Copplni  lots,  after  they  entered 
ui>on  the  premises  as  a  home,  and  also  after 
the  execution  and  delivery  of  the  Copplni 
deed.  As  there  Is  no  question  of  fact  raised 
by  any  pleading  or  issue  or  any  question  of 
fact  submitted  to  the  Jury  for  determination 
in  respect  to  the  validity  of  the  lien,  the  sole 
question  for  us  to  determine  on  that  score  is 
whether  or  not  that  note  is  secured  by  a 
valid  lien  on  the  land  in  controversy  supe- 
rior to  claim  of  plaintiff  in  error. 

[1]  As  a  matter  ot  fact,  this  note  did  not 
represent  any  part  of  the  purchase  money 
paid  for  the  Copplni  lot,  the  alleged  home- 
stead, for  every  part  of  the  consideration  of 
the  trade  to  Copplni  was  performed.  The 
note  to  Smith  was  to  pay  an  antecedent  per- 
sonal debt  that  D.  B.  Hayner  owed  him.  It 
may  be  that  it  was  an  indirect  way  of  fixing 
a  lien  on  their  homestead  to  secure  Smith, 
without  the  wife's  knowledge  or  consent. 
Here  the  deed  recites  that  the  note  was  ^ven 
as  a  purchase-money  note,  the  deed  reserving 


is  protected  to  the  family  by  the  terms  of  the 
Constitution  of  Texas.  The  case  of  Wheat- 
ley  V.  Griffin,  60  Tex.  209,  and  other  cases 
cited  by  plaintiff  in  error,  make  that  very 
dear. 

The  case  of  Flnley  v.  Wakefield,  184  S.  W. 
759,  cited  by  counsel,  does  not  sustain  their 
position.  In  discussing  the  question  as  to 
whether  attorneys'  fees  mentioned  in  a  pur- 
chase-mf>ney  note  carries  a  vendor's  lien, 
the  court  says  it  does,  because  the  seller  may 
require  the  purchaser  to  stipulate  in  the  orig- 
inal note  such  an  obligation  to  stand  as  a 
part  of  the  original  obligation,  but  holds  that 
a  renewal  note  to  Include  attorney's  fees, 
when  the  original  did  not,  after  homestead 
rights  attached,  cannot  be  enforced,  quoting 
the  langfuage  of  our  Constitution,  in  which 
provision  is  made  protecting  said  property 
"from  forced  sale  for  the  payment  of  all 
debts  except  for  the  purchase  money  thereof 
or  for  part  of  such  purchase  money,  the  tax- 
es due  thereon,"  etc.,  because  attorney's  fees 
are  not  embraced  within  tlie  exception.  In 
fact,  no  other  character  of  debt,  except  the 
class  mentioned  in  the  Constitution,  would 
be.  It  cannot  be  said  the  deed  in  this  case, 
or  the  notes  are  void  on  their  face,  as  be- 
tween third  parties,  whatever  its  effect  be- 
tween the  parties  to  the  transaction  may  be 
It  required  proof  to  establish  the  facts  of  it< 
invalidity  not  apparent  In  the  ftfce  of  the  in- 


an   express  Hen   therein  to  secure  its  pay-   struments.    When    the    purchaser,    without 


ment.  In  what  respect  does  It  differ  from 
any  other  negotiable  purchase-money  note  In 
the  hands  of  an  innocent  third  party  is  not 
apparent.  Whatever  may  be  the  antecedent 
agreement  preceding  the  execution  of  the 
deed  or  the  character  of  possession  taken, 
when  those  terms  become  merged  in  the  exe- 
cuted deed,  no  purchaser  of  a  vendor's  Hen 
note,  recited  in  and  secured  by  the  deed,  is 


any  Other  knowledge  of  the  transaction  It- 
self, saw  therein  that  the  note  stood  for  the 
purchase  money  and  the  deed  reserved  the  ex- 
press lien,  she  was  required  to  go  no  further 
because  the  purchase-money  lien  was  pro- 
tected under  the  Constitution  against  an; 
homestead  right  that  might  be  asserted 
against  an  Innocent  holder  for  value  by  aar 
one  in  i)ossesslon  claiming  a  superior  home- 


re(|ulred  to  look  beyond,  in  the  absence  of  i  stead  right  growing  out  of  the  sale  of  tbe 
something  to  put  him  on  Inquiry.  Such !  land.  Plaintiff  in  error  requests  us  to  espe- 
property  or  right  acquired  by  the  holder  and  |  daily  note  that  no  homestead  claim  Is  made 
owner  of  such  a  note  for  value  is  protected.  \  against  Copplni.  That  is  true,  but  Copplni 
One  claiming  the  property  in  such  a  case  as '  had  the  right  under  the  direction  of  the  pw- 
a  homestead  must  bold  it  tmder  some  claim ,  chaser  to  make  the  note  as  a  part  of  the  ym- 
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chase  money  to  any  one,  bnt  we  see  under 
the  facts  of  this  case  a  very  great  difference 
In  making  the  claim  against  Copplnl  from 
making  a  similar  claim  against  an  Innocent 
holder  of  the  note. 

In  discussing  the  case  of  Kalteyer  v.  Mit- 
chell, 110  S.  W.  p.  462,  plaintiff  In  error  com- 
plains It  docs  not  follow  the  case  of  Swatn  ▼. 
Cato,  34  Tex.  395.  We  fall  to  see  any  fail- 
ure to  follow  It  or  anything  In  that  case^to 
the  contrary  or  as  authority  for  his  conten- 
tion bnt  per  contra. 

ft  would  be  very  difficult  to  distinguish  or 
differentiate  the  principle  announced  in  the 
Kalteyer  Case  from  this,  which  plaintiff  In 
error  has  attempted  to  do.  Tlie  Kalteyer 
Case  waa  decided  by  this  court,  and  opinion 
written  by  fbe  present  Qiief  Justice,  from 
which  opinion,  applicable  here,  we  quote  as 
follows: 

"In  the  case  of  Jones  ▼.  Male  (Tex.  dv. 
App.)  62  S.  W.  827,  it  was  held  that,  where 
the  purchaser  of  realty  pays  the  purchase 
price,  and  then  borrowa  from  the  vendor,  who 
retains  in  his  deed  a  lien  to  secure  such  loan, 
referring  to  it  as  the  purchase  price,  the  lien 
so  created  is  valid,  though  the  land  was  to  be 
used  as  a  homestead,  since  the  homestead  did 
not  attach  nntil  titl4  was  acquired.  In  the 
ease  of  "Walsh  v.  Ford,  27  Tex.  Civ.  App.  573, 
66  S.  W.  854,  in  a  deed  executed  by  M.  J. 
Dart  to  Walsh,  a  first  lien  was  reserved  to 
secure  a  note  for  $1,200,  and  a  second  lien  to 
secure  the  payment  of  a  note  for  $550.  It  waa 
shown  that  the  $1,200  was  not  for  purchase 
money,  bnt  for  money  borrowed  by  WiQsh  froin 
Dart.  The  court  held:  "There  was  no  allega- 
tion of  fraud  or  mistake  in  the  re<dtala  in  the 
deed.  Thus  it  will  be  seen,  from  the  aver- 
ments of  the  answer,  that  the  deed  through 
wiiich  the  defendant  derives  title  to  the  prop- 
erty requires  the  payment  of  the  notes  describ- 
ed therein,  and  expressly  retains  a  vendor's  lien 
to  secure  the  same.  The  deed  expressed  the 
terms  upon  w^ich  defendant  took  title.  Under 
its  terms  defendant  took  title  to  the  lot  bur- 
dened with  the  liens  specified  in  the  deed.  Hav- 
ing accepted  title  under  these  terms,  he  cannot 


deed  for  the  purpose  of  defeatins  the  notes 
and  the  lien.'  A  writ  of  error  was  refused  by 
the  Supreme  Court.  The  decisions  cited  are 
supported  on  principle  by  the  doctrine  so  often 
enunciated  that  a  person  cannot  accept  and 
reject  the  same  instrument,  or,  having  availed 
himself  of  a  part  of  the  instrument,  he  cannot 
reject  Its  other  provisions.  Doty  v.  Barnard 
92  Tex.  lO^t  47  S.  Vf.  712." 

We  overrule  the  first  assignment  of  error. 

[J]  The  second  assignment  of  error  com- 
plains of  the  action  of  the  court  in  not  allow- 
ing a  credit  to  plaintiff  in  error  of  the  al- 
leged payment  of  $500  made  by  F.  W.  Church 
on  4th  day  of  April,  1916,  because  the  undis- 
puted proof  showed  that  amount  to  have 
been  a  voluntary  payment,  actually  made  on 
•  bis  bid  and  purchase  of  the  property  In  con- 
troversy under  the  terms  of  a  deed  of  trust 
under  which  said  property  was  sold  and  pur- 


chased by  him,  which  deed  of  trust  was  set 
aside  aa  invalid.  The  litigation  pertaining 
to  that  sale  presented  the  sole  question  of  Its 
invalidity  before  this  court  on  appeal,  as  set 
forth  in  the  case  of  Church  v.  Hayner,  201 
S.  W.  p.  711,  supra. 

As  stated  hereinbefore,  this  caserwas  sub- 
mitted to  the  jury  upon  the  sole  qnestiOD  as 
to  whether  or  not  in  fact  F.  W.  Church  ac- 
tually paid  the  $600,  the  inirchase  price  bid 
for  this  land,  and  the  Jury  found  be  did. 
We  adopt  the  brief  statement  made  by  plain- 
tiff In  error  under  his  second  assignment  of 
error  and  proposition,  to- wit: 

"P.  W.  Church  bought  the  property  involved 
herein  at  a  sale  made  by  W.  C.  Church,  as 
substitute  trustee,  on  April  4,  1916,  for  a  bid 
of  $600,  which  amount  the  jury  found  was 
actually  paid  by  him  in  cash  to  the  substitute 
trustee. 

"F.  W.  Church  went  to  the  Roosevelt  avenue 
house  two  or  three  weeks  before  taking  the 
deed  of  trust  from  D.  B.  Hayner  for  account 
of  Mrs.  Chittim,  at  which  time  the  Hayners 
were  occupying  said  house  as  their  home,  and 
then  saw  that  the  place  was  occupied. 

"The  sale  to  F.  W.  Cliurch  by  W.  O.  Church, 
as  substitute  trustee,  was  declared  void  by 
decree  of  court  in  a  suit  by  F.  W,  Church,  as 
plaintiff,  against  plaintiffs  in  error  herein,  as 
defendants. 

"The  judgment  in  this  cause  provides  that 
Mrs.  Chittim,  defendant  in  error,  holds  the 
$500  paid  by  F.  W.  Church  in  trust  for  him, 
and  D.  B.  Hayner  is  given  no  credit  on  his  in- 
debtedness therefor." 

In  this  case.  Church,  who  was  then  and  is 
now  the  agent  of  defendant  in  error,  must 
then  have  known  all  about  the  homestead 
rights  when  he  took  the  deed  of  trust  if  he 
did  not  know  when  note  was  purchased.  He 
first  had  himself  made  the  trustee,  but  when 
he  got  ready  to  make  the  sale  resigned,  and 
caused  W.  C.  Church  to  be  made  substitute 
trustee  In  lieu  of  himfself,  the  latter  selling 
the  land,  which  F.  W.  Church  purchased,  and 
paid  the  amount  of  his  bid.    Under  that  sale 


now^  be  beard  to^ttack  j;he  recitations  in  the    ^e  urged  Its  validitj',  and  undertook  to  hold 

the  property  against  the  homestead  right, 
which  required  a  lawsuit  on  the  part  ot 
plaintiff  in  error  to  save  the  home  against 
the  said  invalid  deed  of  trust  sale.  He  has 
voluntarily  parted  with  the  purchase  money 
of  $500  so  bid  and  paid  by  him.  No  payment 
of  money  could  have  been  more  voluntarily 
made,  and,  when  actually  paid,  as  he  says  it 
was,  a  credit  Should  have  been  indorsed  on 
that  note. 

In  the  case  of  Scott  v.  Slaughter,  35  Tex. 
Civ.  App.  527,  80  S.  W.  ftl5,  the  court,  in 
discussing  voluntary  pay^nents  made  that 
could  not  be  recovered  back,  says: 

"In  the  case  of  Pitts  v.  Blsler,  87  Tex.  347, 
28  S.  W.  518,  it  is  laid  doWn  that:  'Where  mon- 
ey is  voluntarily  paid  with  full  knowledge  of 
all  the  facts,  it  cannot  be  recovered,  although 
it  may  have  been  paid  upon  a  void  demand, 
or  upon  a  claim  which  had  no  foundation  In 
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fact  Taylor  y.  Hall,  71  Tex.  216.  9  S.  W. 
141;  Gould  V.  McFall.  118  Pa.  455.  12  Atl. 
.330.  4  Am.  St.  Rep.  606.  This  proposition  is 
too  well  settled  to  require  further  citation  of 
authority.'  See,  also,  GUlam  t.  Alford,  69  Tex. 
271,  6  S.  W.  757;  Moreland  v.  Atchison,  19 
Tex.  308;    Pomeroy's  Eq.  J  851." 

As  F.  W.  Chnrch  would  not  be  entitled  to 
recover  from  Mrs.  Annie  E.  Cbittini,  the 
owner  of  the  note,  or  any  one  else,  any  part 
of  the  $500  found  by  the  Jury  and  admitted 
by  him  actually  paid,  then  certainly  under 
the  facts  In  this  case  no  one  but  her  debtor 
should  have  the  credit.  For  the  reasons 
stated,  we  sustain  the  second  assignment. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  Judgroent  Is  here  rendered 
In  favor  of  defendant  in  error  for  the  amount 
sued  for,  less  a  credit  of  $500,  with  8  per 
cent,  interest  per  annum,  being  the  rate  of 
interest  stipulated  in  the  note,  from  the  4tfa 
day  of  April,  1916, 

Reversed  and  rendered. 


DURHAM   at  al.  v.  SCRIVENER  et  al. 
(No.  6343.) 

(Court  of   Civil    Appeals    of   Texas.     Austin. 

Dec.  1,  1920.     Rehearing  D;emed 

March  3,  1921.) 

1.  Garni8bm»iit  «=>!,  7— Garnishment  Is  ancil- 
lary to  main  case  and  itijist  be  basetl  on  final 
Judgment. 

The  garnishment  authorized  by  Rev.  St.  art. 
271,  subd.  3,  where  plaintiff  has  a  judgment  and 
makes  a£Sdavit  that  defendant  has  not  within 
his  knowledge  property  in  his  possession  sub- 
ject to  execution  to  satisfy  the  judgment,  is 
merely  ancillary  to  the  main  case,  and  depends 
upon  the  existence  of  a  final  judgment  execu- 
tion of  which  has  not  been  suspended  by  appeal 
or  otherwise. 

2.  Appeal  and  error  «=346 1— Appeal  by  cost 
bond  does  not  prevent  garnishment  proceed- 
ings under  statute  permitting  "execution." 

Where  defendants  perfected  their  appeal  by 
a  cost  bond  only,  thus  coming  within  Rev.  St. 
art.  2100,  declaring  that  in  such  case  the  bond 
shall  not  have  the  effect  to  suspend  the  judg- 
ment, but  execution  shall  issue  thereon  as  if  no 
appeal  had  been  taken,  the  trial  court  has  ju- 
risdiction to  entertain  garnishment  proceed- 
ings pursuant  to  article  271,  subd.  3,  for,  even 
if  the  word  "execution,"  instead  of  being  ac- 
cepted as  any  means  appropriate  for  the  en- 
forcement of  the  judgment,  should  be  taken  in 
its  strict  sense,  the  article  indicates  that  pro- 
ceedings for  enforcement  of  the  judgment  are 
not  suspended,  and  hence,  though  garnishment, 
which  is  a  species  of  execution,  be  deemed 
not  within  the  strict  letter  of  the  act,  it  is  per- 
missible. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Execu- 
tion (Writ  of).] 


On  Rehearing  of  Application  for  Mandamus 
and  Injunction. 

3.  Appeal  and  error  (3=9456  —  In'Junetlon  and 
mandamus  will  not  Issue  to  rsstraln  Judgment 
In  garnishment,  axeoutlon  on  the  original 
Judgnent  not  having  been  superseded. 

Where  defendants  appealed  merely  by  giv- 
ing a  cost  bond,  and  plaintiff  commenced  gar- 
nishment proceedings,  the  Court  of  Civil  Ap- 
peals will  not  issue  writs  of  injunction  and  man- 
damus to  restrain  enforcement  of  the  garnish- 
ment judgment,  for  such  writs  will  only  be  is- 
sued to  enforce  its  jurisdiction,  and  the  gar- 
nishee not  having  appealed  from  the  judgment 
in  garnishment,  and  not  being  a  party  to  the 
original  suit,  the  Court  of  Civil  Appeals'  ju- 
risdiction is  not  involved. 

4.  Appeal  and  ^rror  $=»456  —  Appellants  ag- 
grieved by  garnishment  Judgment  held  to  have 
remedy  In  trial  court. 

In  such  case  defendants,  if  aggrieved  by 
the  garnishment  judgment,  whether  it  be  fluid 
or  interlocutory,  have  appropriate  remedies  in 
the  trial  court,  and  are  not  entitled  to  injunc- 
tion or  mandamus,  issued  by  the  Court  of  Civil 
Appeals;  those  writs  being  merely  to  protect 
its  jurisdiction. 

Jenkins,  J.,  dissenting. 

Original  applicatioo  by  R.  h.  Durham  and 
others  for  mandamus  and  injunction  against 
Cbas.  P.  Scrivener  and  others  to  set  aside 
and  restrain  the  enforcement  of  a  garnish- 
ment Judgment    Application  dotied. 

R.  H.  Ward,  of  Wichita  Falls,  for  appli- 
cants. 

Dougherty  &  Dougherty  and  H.  S.  Bonham, 
all  of  Beeville,  and  J.  D.  Moore,  of  Austin, 
for  respondents. 

BRADY,  J.  This  is  a  proceeding  by  Cor- 
dell  Petroleum  (Company,  one  of  the  appd- 
lants  in  the  above  cause,  and  by  the  City  Na- 
tional Bank  of  Commerce  of  Wichita  Falls, 
Tex.,  for  mandanms  and  InJimction  to  set 
aside  and  restrain  the  enforcement  of  a  cer- 
tain garnishment  judgment 

Appellees,  Scrivener  and  Wortbam,  aa  in- 
tervener, brought  suit  in  the  district  court 
of  Travis  ooimty  to  cancel  a  certain  deed  of 
conveyance,  and  to  recover  a  moneyed  Judg- 
ment for  oil  alleged  to  have  been  taken  from 
the  lands  conveyed. 

On  May  29,  1920,  they  recovered  Judgment 
for  cancellation  of  the  deed  and  a  moneyed 
Judgment,  Joint  and  several,  against  R.  L. 
Durham,  W.  M.  Campbell,  T.  H.  Bass,  trus- 
tee, Durfee  Mineral  Company,  and  Bass  Pe- 
troleum Company  for  the  sum  of  $22,815,  and 
also  a  joint  and  several  judgment  against  W. 
M.  Ompbell,  R.  L.  Durham,  and  C^ordell  Pe- 
troleum Company  for  the  sum  of  $21,183. 

Durfee  Mineral  Company  and  Bass  Petrole- 
um Company  filed  supersedeas  bonds  in  tbe 
Bxuat  of  $52,000,  but  no  other  defendant  filed  a  ■ 
supersedeas ;  R.  L.  Durham,  W.  M.  Campbell, 
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and  CSordell  Petroleum  Company  haying  per- 
fected their  appeal  to  thla  court  by  coet  bond 
only. 

After  the  adjournment  of  the  term  of  court 
at  which  the  Judgment  waa  rendered,  but  be- 
fore the  cost  bond  of  Cordell  Petroleum  Com- 
pany and  other  defendants  was  filed,  the 
plaintiffs  filed  an  affidavit  In  the  same  court 
for  the  issuance  of  a  writ  of  gamlahment  up- 
on the  City  National  Bank  of  Commerce. 

The  garnishee  answered  that  it  was  indebt- 
ed to  Durham  in  the  sum  of  $37.48,  and  to 
CordeU.  Petroleum  Company  in  the  sum  of 
$5,163.14,  and  does  not  appear  to  have  set  up 
any  defenses.  The  answer  of  the  bank  was 
not  controverted  by  either  Ihirham  or  Cor- 
dell Petroleum  Company;  and  the  court  ren- 
dered Judgment  against  the  bank  for  the  sums 
admitted  to  be  due  the  defendants  named, 
but  decUned  to  enter  any  orders  against  Dur- 
fee  Mineral  Company  and  Bass  Petroleum 
Company,  on  the  groimd  that  they  had  filed 
supersedeas  bonds,  and  that  the  court  was 
without  further  Jurisdiction  as  to  them. 

It  is  to  mandamus  the  trial  court  to  set 
aside  the  garnishment  Judgment,  and  to  en- 
join Its  execution,  that  this  proceeding  has 
been  brought  It  was  admitted  on  the  argu- 
ment of  the  case  that  the  garnishee  had  not 
appealed  from  the  Judgment. 


Opinion. 

It  is  urged  by  the  respondents  Scrivener 
and  Wortham  that  the  bank  is  not  a  proper 
party  to  this  motion,  and  has  no  standing  in 
this  court.  There  is  the  further  claim  tliat, 
if  the  applicants'  theory  that  the  garnish- 
ment Judgment  is  void  be  correct,  they  have 
other  remedies,  and  that  it  is  not  necessary 
tor  the  enforcement  of  the  Jurisdiction  of 
tbis  court  to  issue  the  Writs  prayed  for. 

In  the  view  we  take  of  the  case,  it  Is  not 
necessary  to  decide  either  of  those  questions. 
We  have  concluded  that  the  garnishment 
Jndgnnent  has  not  been  shown  to  be  a  void 
Jadgment,  and  therefore  it  is  neither  essen- 
tial nor  proper  to  decide  whether  it  would  be 
an  invasion  of  the  Jurisdiction  of  tills  court 
over  the  main  case  If  It  were  a  void  Judg- 
ment. 

We  will  now  proceed  to  discuss  the  princi- 
pal and  controlling  question  in  the  case:  Did 
the  trial  court  have  Jnrisdlctlmi  to  enter  the 
garnishment  Judgment? 

The  question,  we  think,  Is  to  be  determin- 
ed by  the  pr<q)er  construction  of  article  2100, 
Bevised  Statutes,  which  reads  as  follows: 

"The  bond  or  afSdavit  Jn  lieu  thereof,  pro- 
vided in  the  three  preceding  articles,  shall  not 
have  the  elfect  to  aaspend  the  judgment,  but 
execntion  shall  issue  thereon,  as  if  no  such 
appeal  or  writ  of  error  had  been  taken." 

[1]  Subdivision  8  of  article  271,  Revised 
Statutes,  authorizes  writs  of  garnishment  to 
be  issued  by  clerks  of  the  district  and  coun- 
ty courts,  "where  the  plaintiff  has  a  Judg- 
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meat  and  makes  affidavit  that  the  defend- 
ant has  not,  within  his  knowledge,  property 
In  his  possession  within  this  state,  subject 
to  execution,  sufficient  to  satisfy  such  Judg- 
ment." It  is  enough  to  say  that  Judgment, 
as  there  used,  means  a  final  Judgment,  the 
execution  of  which  has  not  been  suspended 
by  appeal  or  otherwise.  This  statute  gives 
little,  if  any,  aid  in  determining  whether  the 
Judgment  in  the  main  case  was  suspended 
by  the  appeal,  upon  a  cost  bond  only,  and 
whether  jjurisdlctiion  and  control  oven  it 
vested  entirely  In  this  court  pending  the  ap- 
peaL 

Appellants  insist  that,  upcm  giving  the  cost 
bond  <m  appeal,  this  court  was  invested  with 
complete  control  and  Jurisdiction  over  the 
Judgment,  imtU  the  appeal  is  decided,  except 
that  execution  may  issue  as  provided  by  arti- 
cle 2100,  and  that  garnishment  is  not  such  a 
process  or  proceeding  as  the  statute  author- 
izes to  enforce  the  judgment,  even  though 
no  supersedeas  bond  was  given  by  Cordell 
Petroleum  Company. 

Counsel  for  both  sides  cite  authorities  to 
the  effect  that  garnishment  is  merely  ancil- 
lary to  the  main  case,  and  depends,  in  a  case 
like  this,  upon  the  recovery  of  a  Judgment 
in  the  original  suit.  Respondents  urge,  how- 
ever, that  the  issue  in  the  garnishment  suit 
is  ordinarily  merely  whether  the  garnishee 
is  Indebted  to  the  defendant,  and  it  does  not 
Involve  any  of  the  issues  in  the  principal  ac- 
tion. These  propositions  seem  to  be  Indisput- 
able, and  the  rule  is  stated  here  only  be- 
cause It  may  be  of  Importance  in  deciding 
whether  garnishment  is  a  process  to  enforce 
the  Judgment  authorized  by  statute  when 
no  supersedeas  bond  has  been  given. 

[i]  It  will  be  remembered  that  article  2100, 
quoted  above,  not  only  provides  tliat  a  cost 
bond  on  appeal  or  writ  of  error  shall  not 
have  the  elfect  to  suspend  the  Judgment,  but 
that  execution  shall  issue  thereon  as  if  no 
appeal  or  writ  of  error  had  been  taken. 
There  is  much  respectable  authority  for  the 
doctrine  that  "execution,"  as  employed  in 
statutes  for  the  enforcement  of  judgments, 
signifies  all  appropriate  means  and  processes 
to  execute  the  Judgment  Pierson  v.  Ham- 
mond, 22  Tex.  585;  17  Cyc.  922;  Beard  v. 
Wilson,  52  Ark.  290,  12  S.  W.  667;  State  ex 
reL  Heckel  v.  Kleto,  137  Mo.  673,  39  S.  W. 
272 ;  National  Foundry  Co.  v.  Oconto  Water 
Co.,  52  Fed.  43,  55;  Orchard  v.  Wright,  225 
Mo.  414,  125  S.  W.  486,  and  authorities  dted 
at  page  504,  20  Ann.  Cas.  1072. 

In  the  Texas  case  of  Pierson  v.  Hammond, 
supra,  the  court  had  before  it  for  decision  the 
question  whether  the  term  "execution"  as 
used  in  a  statute.  Included  an  order  of  sale 
of  specific  property.  The  statute  expressly 
named  the  writs  of  execution,  sequestration, 
and  attachment  Chief  Justice  Wheeler,  in 
discussing  the  question,  said: 
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"Bnt  it  !•  insisted  that,  she  conld  not  assert 
her  right  under  the  statute  in  this  case,  be- 
cause, it  is  said,  the  process  under  which  the 
property  was  seized  was  not  an  execution, 
within  the  meaning  of  the  statute.  Hart.  Dig. 
art.  2814.  "We  think  dififerently.  The  term  'ex- 
ecution' applies  to  all  process  issued  to  carry 
into  effect  the  final  judgment  of  a  court  Any 
writ  which  authorizes  the  officer  to  carry  into 
effect  such  judgment  is  an  execution.  We  see 
no  cause  to  doubt  that  it  was  used  in  this  com- 
prehensive sense  in  the  statute.  The  terms 
'sequestration'  and  'attachment'  comprise  all 
the  process  by  virtue  of  which  personal  proper- 
ty may  be  seized  before  jud^ent,  and  'exe- 
cution' all  process  by  which  it  may  be  seized 
after  final  Judgment.  The  intention  appears 
to  have  been  to  give  this  remedy  in  all  cases 
where  property  is  seized  by  the  officer,  under 
any  writ  of  attachment,  sequestration,  or  exe- 
cution." 

We  think  this  language  Is  applicable,  In 
principle,  to  the  statute  we  are  considering, 
gamishnieut  being  a  writ  to  enforce  the  judg- 
ment, and  an  appropriate  and  usuial  means 
for  Its  execution.  Indeed,  garnishment  is  a 
species  of  execution.  Shoe  Co.  v.  Mercantile 
Co.,  200  S.  W.  250 ;  Friedman  v.  Grocerj'  Co., 
22  Tex.  Civ.  App.  285,  54  S.  W.  278.  And  It 
was  held  by  our  Supreme  Court  In  Slmmang 
v.  Ins.  Co.,  102  Tex.  41,  112  S.  W.  1044,  132 
Am.  St.  Rep.  846,  that  garnishment  Is^a  pro- 
cess to  enforce  the  main  Judgment.  It  Is 
true  that.  In  a  sense,  It  Is  a  judicial  proceed- 
ing by  which  a  new  judgment  Is  obtained,  but 
It  Is  based  directly  upon  the  original  Judg- 
ment, and  is  for  the  purpose  of  Impounding 
assets  or  property  of  the  defendant  In  the 
hands  of  third  persons,  not  subject  to  direct 
seizure  and  sale  under  execution.  When 
judgment  Is  established  against  the  gar- 
nishee, execution  Is  Issued,  as  a  matter  of 
coarse,  for  Its  enforcement. 

Froti)  what  has  been  said  It  follows  that, 
even  if  we  consider  only  the  last  clause  of 
article  2100,  there  is  strong  reason  for  hold- 
ing that  the  word  "execution"  was  used  to 
denote  any  process  or  means  usual  and  ap- 
propriate to  the  enforcement  or  execution  of 
the  judgment.  But,  If  we  should  give  to  the 
term  the  narrow  and  restricted  meaning  of 
the  ordinary  writ  of  execution.  It  would  not 
be  decisive  of  the  question.  There  would  still 
remain  the  query:  Did  not  the  Legislature, 
when  It  provided  that  a  mere  cost  bond 
should  not  suspend  the  Judgment,  Intend  that 
Its  execution  should  not  be  suspended,  but 
that  It  might  be  enforced  by  any  legal  rem- 
edies or  processes? 

The  statute  expressly  provides  that  such  a 
bond  shall  not  have  the  effect  to  suspend  the 
Judgment,  and  the  last  clause,  providing  for 
execution,  is  not,  tn  our  opinion,  a  limita- 
tion upon  the  express  result  previously  de- 
clared. It  is,  at  most,  a  direction  to  the  of- 
ficers to  perform  the  ministerial  duty  of  Is- 
suing execution  and  executlDc  the  writ,  or  a , 


'permission  to  tbe  Judgment  owner  to  hare 
the  writ  Issued  and  levied.  We  think  It  fair- 
ly apparent  that  the  Legislature  Intended,  by 
this  statute,  that  where  the  unsuccessful  par- 
ty in  a  Judgment  wishes  to  supersede  the 
Judgment  or  to  suspend  its  enforcement,  he 
cannot  do  so  by  merely  giving  a  coat  bond, 
but  must  give  a  supersedeas  bond,  for  the 
security  of  the  judgment  holder,  as  provided 
In  Immediately  succeeding  and  related  arti- 
cles; In  other  words,  this  Is  In  a  true  sense 
a  remedial  statute,  and  was  Intended  to  give 
the  owner  of  a  judgment  the  fuU  fruits  of  his 
recorery,  unless  the  losing  party  protects 
him  by  a  supersedeas  bond. 

The  view  Just  expressed  la  greatly 
strengthened  by  the  articles  upon  superse- 
deas, which  immediately  follow  and  are  a  part 
of  the  same  chapter.  Article  2101  provides 
that,  tt  the  appellant  desires  to  suspend  "the 
execution  of  the  judgment,"  he  may  do  so  by 
giving  a  bond  In  double  the  amount  of  the 
Judgment  Article  2103  provides  that  up<» 
the  giving  of  such  a  bond  "the  execution  ot 
the  Judgment  shall  be  stayed."  If  article  2100 
did  not  exist.  It  would  probably  result,  by 
necessary  implication,  from  articles  2101  and 
2103  that,  if  no  supwsedeas  bond  be  given, 
the  judgment  would  not  be  suspended  or  Its 
execution  stayed.  Be  that  as  It  may,  when 
the  express  language  of  article  2100,  declar- 
ing that  a  cost  bond  shall  not  8u^>end  the 
Judgment,  is  considered  in  connection  with 
the  supersedeas  articles,  we  think  there  can 
be  no  reasonable  doubt  that,  if  a  losing  party 
desired  to  suspend  the  execution  of  the  Judg- 
ment by  any  process  known  to  the  law,  he 
must  file  a  supersedeas. 
•  It  follows  from  the  conclusions  we  have  ex- 
pressed that  the  trial  court  was  not  without 
Jurisdiction  of  the  garnishment  suit,  nor  de- 
prived of  power  to  render  the  Judgm«it  com- 
plalned  of,  by  the  giving  of  the  cost  bond  by 
Cordell  Petroleum  Company;  h«ice  no  Inva- 
sion of  the  Jurisdiction  of  this  court  lias  beai 
shown. 

In  support  of  their  contention  that  the 
trial  court  was  without  jurisdiction  over  tbe 
garnishment  proceedings,  and  especially  to 
reuder  Judgment  therein,  because  the  original 
Judgment  had  been  suspended  by  the  giving 
of  the  cost  bond,  applicants  dte  the  following 
cases:  Railway  Co.  v.  Jackson,  86  Tex.  608, 
22  S.  W.  1030 ;  Waples-Platter  Grocer  Co.  v. 
T.  A  P.  By.  Co.,  95  Tex.  486,  68  S.  W.  266, 
59  L.  R.  A.  353;  Dodson  v.  Hardware  Co., 
162  S.  W.  954 ;  Van  Natta  v.  Van  Natta,  200 
S.  W.  907.  Each  of  these  cases  is  thought  by 
us  to  be  distinguishable  from  the  instant 
case. 

In  Railway  Oo.  v.  Jackson  a  Judgment  of 
forfeiture  of  the  charter  of  the  railway  com- 
pany was  sought  to  be  interposed  as  a  de- 
fense in  another  suit  against  the  railway 
company.    In  answering  the  questions  certl- 
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fled  by'tbe  Gonrt  «f  Otvil  Appeals,  fbe  Su- 
preme CoTirt  considered  the  effect  of  a  writ 
of  error  bond  given  by  ttae  railway  company 
In  api>eallng  from  tbe  Judgment  of  forfeiture 
witb  relation  to  its  admiosiblllty  In  evidence 
and  In  support  of  a  plea  In  bar  in  the  other 
■nit.  It  was  in  reference  to  this  questlai  only 
that  Chief  Justice  Stayton  used  the  language 
relied  upon  by  applicants  In  this  case.  In 
announcing  Its  conclusion,  the  court  said: 

"There  can  be  no  doubt  that  a  person  who 
has  obtained  a  jndgment,  afterwards  affirmed 
on  appeal,  is  entitled  to  all  the  benefits  that 
would  have  resulted  from  it  had  there  been  no 
appeal,  for  the  affirmance  give*  effect  to  the 
original  judsment;  but  that  this  is  so  does  not 
tend  to  show  that  tbe  original  judgment,  when 
appeal  is  prosecuted,  has  at  all  times  that  char- 
acter of  fioality  which  will  authorize  its  admis- 
sion in  evidence  [in  support]  of  the  right  de- 
clared by  it,  or  authorize  it  to  be  pleaded  as  a 
bar." 

And  also  tbe  following: 

"We  are  of  the  opinion  that  appeal  or  writ 
of  error,  whether  prosecuted  under  cost  or 
supersedeas  bond,  during  pendency  deprives  a 
Judgment  of  that  finality  of  character  necessary 
to  entitle  it  to  admission  in  evidence  in  support 
of  the  right  or  defense  declared  by  it;  and 
from  this  necessarily  follows  the  insufficiency 
of  a  plea  in  bar  based  on  it." 

Whatever  apparent  sanction  this  language 
may  give  the  contention  of  applicants  in  this 
case,  it  is  clear  that  it  must  be  confined  to 
the  facts  in  the  case  and  the  questions  before 
the  court  These  we  have  indicated,  and 
they  certainly  had  no  relation  to  the  question 
of  an  attempt  by  a  Judgment  owner  to  enforce 
his  Judgment  by  execution  or  other  process 
while  the  case  Is  pending  on  an  appeal  by 
cost  bond.  Tlie  doctrine  announced  by  the 
Supreme  Oourt  is  not  believed  to  be  at  vari- 
ance with  our  conclusions  in  this  case.  It 
may  be  conceded  that,  when  an  appeal  is 
perfected  from  a  Judgment,  i^t  would  not  be 
admissible  in  some  independent  suit  and  be- 
tween other  parties  in  support  of  the  right 
declared  by  it,  but  it  does  not  follow  that  8u«ih 
Judgment  would  no^  be  admissible  in  evi- 
dence, or  that  the  court  in  which  it  was  ren- 
dered might  not  talce  Judicial  knowledge  of 
its  existence,  in  support  of  an  ancillary  pro- 
ceeding such  as  garnishment.  In  such  caa& 
it  would  not  be  offered  in  evidence  or  Judicial 
cognizance  of  it  taken  by  the  court  in  support 
of  any  right  declared  by  the  Judgment  itself, 
but  would  be  so  recognized  merely  to  estab- 
lish the  fact  of  Its  exlst^ice,  and  that  It  was 
a  final  Judgment. 

The  right  of  a  Judgment  owner  to  have  the 
Vrlt  of  garnishment,  when  that  Judgment  is 
final  and  imsatlsfled  Is  given  by  statute.  Up- 
oa  making  affidavit  that  he  has  such  Judg- 
ment, together  with  the  other  statutory  req- 
uisites for  garnishment  he  is  entitled  to  the 
process ;  and  where  the  garnishment  proceed- 
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ing  is  in  tbe  same  court  that  court  will  take 
Judicial  knowledge  of  the  rendition  and  ex- 
istence of  the  Judgment. 

We  not  only  think  the  Jackson  Oase  is  not 
in  point  as  sustaining  the  contention  of  appli- 
cants, but  there  is  Indeed  language  in  the 
opinion  employed  by  Chief  Justice  Stayton, 
in  the  course  of  the  reas<»iing,  which  would 
seem  to  support  our  view  of  the  instant 
case.  At  page  606  of  8S  Tex.,  at  page  1031  oC 
22  8.  W.,  It  was  said: 

"In  this  state  a  Judgment  may  be  enforced 
during  pendency  of  appeal,  unless  it  be  super- 
seded by  such  a  bond  as  the  statute  requires; 
but  in  case  of  reversal  the  opposite  party  will 
have  to  restore  what  he  received  through  the 
judgment,  although  a  third  person,  purchasing 
property  under  process  issued  under  it,  will  in 
such  case  be  protected  in  his  purchase. 

"The  statute  regulating  these  matters  evi- 
dences that  appeal  without  supersedeas  does 
not  suspend  tbe  effect  of  the  Judgment  for  all 
purposes;  but  the  effect  of  reversal  shows 
that  the  purpose  of  permitting  it  to  be  en- 
forced when  security  is  not  given  is  simply 
to  give  a  prima  facie  effect  to  it  for  the  securi- 
ty of  its  bolder." 

And  again  at  page  608  of  86  Tex.,  at  page 
1032  of  22  S.  W.,  it  was  said: 

"That,  under  the  statute,  execution  may  be 
issued  and  the  judgment  be  enforced  during  the 
appeal  when  only  a  cost  bond  has  be«n  given, 
does  not  affect  the  question ;  for  this  is  by  vir- 
tue of  the  statute,  which  does  not  undertake 
to  determine  the  status  of  the  judgment  in 
reference  to  any  matter  involved  in  the  ques- 
tions certified."     (Italics  ours.) 

In  Waples-Platter  Grocer  Co.  v.  T.  &  P. 
By.  Co.  a  Judgment  based  upon  an  unliqui- 
dated demand  arising  out  of  a  breadi  of 
contract  was  made  the  basia  of  the  garnish- 
ment suit,  pending  an  appeal  by  cost  b<Hid 
from  tbe  original  Judgm^it.  Tbe  two  queo* 
tlons  decided,  by  the  Supreme  Court  were 
merely  these:  that  such  an  unliquidated  de- 
mand, prior  to  Judgment,  is  not  tbe  subject 
of  garnishment;  and,  secondly,  that  the  Judg- 
ment based  upon  such  a  demand  could  not  be 
made  the  subject  of  garnishment  while  an  ap- 
peal was  pending  therefrom.  It  is  manifest 
that  this  also  was  not  a  case  where  the  hold- 
er of  the  Judgment  was  seeking  to  enforce 
and  execute  the  Judgment  under  the  statute, 
but  the  Judgment  was  there  made  the  ob' 
Ject  of  the  garnishment  suit ;  in  otber  words, 
the  attempt  was  to  garnish  the  railway  com- 
pany as  a  debtor  upon  the  original  Judgment. 
Since  the  garnishee  is  required  by  statute  to 
answer  what,  if  anything,  he  is  Indebted  to 
the  defendant,  and  as  the  railway  company 
bad  appealed.  It  would  be  unreasonable  to  re- 
quire it  to  answer  that  It  was  indebted  to  the 
defendant  In  the  garnishment  proceeding, 
when  the  case  was  pending  on  appeal,  and  it 
might  secure  a  reversal  of  the  Judgmokt.  In 
such  drcumstances  the  Supreme  Court,  In 
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substance,  held  that  the  appeal  did  have  the 
effect  to  suspend  the  judgment ;  but,  as  point- 
ed out  In  Railway  Ca  v.  Jackson,  supra, 
this  is  far  from  holding  that  a  Judgment  Is 
fa)  all  respects  suspended  or  sui)erseded  by 
an  appeal  perfected  by  cost  bond  only.  In- 
deed, it  would  seem  plain  that  such  a  h<fld- 
ing  would  be  squarely  In  the  face  of  artide 
2100,  and  would  also  be  violative  of  the  spirit 
of  the  supersedeas  articles. 

The  case  of  Dodson  v.  Hardware  Oo.  Is 
likewise  regarded  as  no  authority  in  this 
case,  because  it  was  not  a  case  where  the 
bolder  of  the  Judgment  sought  to  enforce  it, 
but  the  Judgment  was  in  fact  made  the  object 
of  the  garnishment;  and  it  was  sought  to 
bold  a  Judgment  debtor  liable  pending  his 
appeal  from  the  Judgment. 

In  Van  Natta  v.  Van  Natta,  supra,  the  suit 
was  to  establish  a  foreign  judgment.  Th« 
court,  nnder  the  state  of  the  record,  held  that 
fhe  law  of  Indiana,  with  relation  to  the  ef- 
fect of  an  appeal  by  cost  bond,  must  be  pre- 
sumed to  be  the  same  as  that  of  Texas.  Up- 
on this  basis  the  court  held,  under  the  au- 
thority of  Railway  v.  Jackson,  that  suit  could 
not  t>e  maintained  upon  the  Judgment  pend- 
ing an  appeal,  because  it  would  necessarily 
have  to  be  offered  in  support  of  the  right 
declared  by  it  and  made  the  basis  of  the  suit 
It  is  obvious  that  this  was  a  case  to  estal>- 
lisb  and  the  petition  declared  upon  a  Judg- 
ment, in  an  Independent  suit  brought  in  an- 
other jurisdiction  from  that  in  which  the 
original  Judgment  was  rendered,  and  was  not 
a  proceeding  to  enforce  the  Judgment  by  final 
process  based  upon  it. 

To  summarize  our  conclusions  upon  the 
cases  Just  reviewed,  we  think  they  hold  noth- 
ing more  than  tliat  for  some  purposes  an  ap- 
■peal  by  cost  bond  suspends  the  Judgment, 
but  that  the  effect  of  none  of  these  holdings 
is  that  the  owner  of  the  Judgment  may  not 
enforce  the  same  by  any  appropriate  process,' 
where  the  Judgment  debtor  has  not  given  tlie 
supersedeas  bond  required  by  law  in  order  to 
stay  the  execution  of  the  Judgment. 

We  have  written  at  length  upon  this  ques- 
tion, because  of  its  importance  and  because 
we  have  been  cited  to  no  authority  directly 
in  point,  and  have  found  none. 

The  application  is  in  all  respects  denied. 

Application  for  mandamus  and  injunction 
Refused. 

On  Rehearing  of  Application  for  Mandamus 
and  Injunction. 

On  December  1,  1920,  we  filed  an  opinion 
refusing  the  application  for  mandamus  and 
injunction  in  this  case,  but  entered  an  order 
continuing  in  effect  the  temporary  restrain- 
ing order  theretofore  granted,  until  motion 
for  rehearing  should  be  acted  upon.  Appli- 
cants have  filed  a  motion  foi;  rehearing. 

A  careful  consideration  of  the  authorities 
and  argument  in  the  motion  for  rehearing 


has  raised  grave  doubt  In  our  minds  as  to 
the  correctness  of  our  construction  of  artide 
2100,  Revised  Statutes,  in  connection  with 
the  associated  supersedeas  articles,  eei>eclal- 
ly  in  so  far  as  we  held  that  the  Judgment  in 
garnishment  was  a  valid  Judgment.  There 
is  much  force  in  the  contentiCHi  of  applicants 
tliat,  while  the  writ  of  gamislmient  mi^t  be 
regarded  as  an  execution  within  the  meaning 
of  article  2100,  and  therefore  might  be  issued 
to  enforce  the  main  Judgment,  this  statute 
should  not  be  construed  to  authorize  the 
rendition  of  Judgment  in  the  garnishment 
case,  prior  to  the  determination  of  the  ap- 
peal in  the  main  case,  it  having  been  bus- 
pended  by  the  appeal,  except  for  executiOD 
to  Miforce  it  However,  in  view  of  the  con- 
clusion we  have  reached  upon  the  question 
of  the  Jurisdiction  of  this  court  we  do  not 
think  it  necessary  to  further  review  the  ^- 
fect  of  such  statutes,  upon  that  point 

[3]  We  have  concluded  that  whether  the 
garnishment  Judgment  was  valid  or  void  or 
merely  premature,  it  did  not  constitute  an 
Invasion  of  the  Jurisdiction  of  this  court,  or 
audi  an  interference  with  its  Jurisdiction  as 
would  Justify  us  in  issuing  the  writs  prayed 
for.  Our  Jurisdiction  in  this  relation  is  lim- 
ited to  the  issuance  of  writs  of  mandamus, 
or  such  other  writs  as  may  be  "necessary 
to  enforce"  our  Jurisdiction.  The  garnishee 
las  not  appealed  from  the  Judgment  in  gar- 
nishment and  is  not  a  party  to  the  main  suit 
The  garnishment  proceedings  are  not  before 
us,  in  any  proper  Jurisdictional  sense,  by 
virtue  merely  of  the  appeal  in  the  main  case. 
It  has  not  been  made  to  appear  tliat  sudi 
proceedings  in  any  wise  interfere  with  our 
Jurisdiction  over  any  of  the  issues  and  ques- 
tions involved  in  the  case  which  tias  been  ap- 
pealed to  this  court  mierefore  we  do  not 
think  It  has  been  shown  that  our  Jurisdic- 
tion of  the  main  case  has  been  interfered 
with  or  invaded. 

[4]  Furthermore,  if  the  power  be  conceded 
and  our  Jurisdiction  shown  to  be,  to  some  ex- 
tent, involved,  this  court  is  not  required  to 
issue  such  extraordinary  writs,  unless  nec- 
essary to  enforce  its  Jurisdiction.  This  ne- 
cessity has  not  been  shown  to  exist  Wliat- 
ever  may  be  the  status  of  the  garnishment 
Judgment,  as  a  final  or  merely  interlocutory 
Judgment,  the  latter  being  contended  by  ap- 
plicants, they  would  seem  to  have  appro- 
priate remedies  in  the  trial  courts.  Wheth- 
er an  appeal  be  taken  to  this  court  from  the 
Judgment  in  garnishment,  or  injunctive  re- 
lief sou^t  below  against  its  enforcement,  on 
the  theory  that  it  is  merely  interlocutory,  it 
appears  that  applicants  have  remedies  open 
to  them,  and  action  by  this  court  would  n<^ 
appear  to  be  now  necessary  for  the  protec- 
tion of  its  Jurisdiction. 

We  pretermit  any  expression  of  opinion 
upon  the  interesting  questions  raised  by  ap- 
plicants as  to  the  finality  and  validity  of  the 
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Judgment  In  the  gamUhment  suit    It  will  |  Fleming,  64  S.  W.  1606,  and  authorities  then 
be  time  enough  to  make  pronouncement  upon  (  dted ;   Studebaker  y.  G^lach,  192  S.  W.  548. 


these  questions  when  they  shall  readi  ns. 

For  the  reasons  Indicated,  we  adhere  to  our 
Tlew  and  holding  that  the  mandamus  and 
Injunction  should  be  denied.  The  motion  for 
rehearing  Is  therefore  overruled,  and  the 
temporary  restraining  order  and  the  order 
continuing  It  In  effect  are  dissolved  and  an- 
nulled. 

Motion  overruled. 

JENKINS,  J.  (dissenting).  I  dissent  from 
the  Judgment  of  this  court  overruling  the 
motion  for  a  rehearing,  for  the  following 
reasons: 

■  CI)  The  right  to  have  a  writ  of  garnish- 
ment, upon  the  ground  that  the  plaintiff  has 
obtained  a  Judgment  against  the  defendant  In 
the  main  suit,  means  that  be  has  obtained  a 
final  Judgment  In  such  cause. 

Ci)  A  Judgment  Is  not  final  until  the  time 
for  perfecting  an  api>eal  therefrom  has  ex- 
pired. The  time  for  such  appeal  had  not  ex- 
pired when  the  garnishment  was  sued  out 
bereln. 

(3)  No  Judgment,  except  by  default,  can 
properly  be  rendered  without  some  evidence 
to  support  it.  The  evidence  necessary  to  sup- 
port a  Judgment  In  garnishment  Is  the  Judg- 
ment against  the  principal  debtor.  Where 
such  Judgment  has  been  rendered,  the  court 
will  take  Judicial  cognizance  ot  the  same, 
but  tf  an  appeal  has  been  taken  from  such 
Judgment,  the  court  will  also  take  Judicial 
cognizance  of  that  fact,  which  fact  so  far 
suspends  the  Judgment  against  the  principal 
debtor  that  it  cannot  be  considered  in  evi- 
dence. Railway  Co.  v.  Jackson,  86  Tex.  608, 
22  8.  W.  1030;  Waples-Platter  Co.  v.  Rail- 
way Co.,  95  Tex,  486,  68  S.  W.  286,  69  U  R. 
A.  353 ;  DodBon  v.  Hardware  Co.,  162  S.  W. 
954;  Van  Natta  v.  Van  Natta,  200  S.  W.  907. 

The  effect  of  eadi  of  these  cases  is  to  hold, 
where  a  Judgment  has  been  appealed  from  by 
eithor  a  cost  bond  or  affidavit  in  lieu  thereof, 
or  by  a  supersedeas  bond  during  the  i>enden- 
cy  of  such  appeal,  this  "deprives  the  Judg- 
ment of  that  finality  of  character  necessary 
to  entitle  It  to  admission  in  evidence,  in  sup- 
port of  the  right  or  defense  declared  by  it" 
The  only  exception  to  this  rule  is  where  such 
Judgment  la  a  link  in  the  title  of  a  third  par- 
ty, who  has  purchased  under  execution  is- 
sued on  such  Judgment,  when  no  supersedeas 
bond  was  given.  This  exception  is  by  force 
of  the  statute.  I  am  unable  to  differentiate 
these  cases  from  the  Instant  case,  In  so  far 
as  the  application  of  this  principle  is  in- 
volved. 

The  Judgment  In  the  garnishment  proceed- 
ing is  ancillary  to  the  Judgment  In  the  main 
case,  and  must  stand  or  fall  with  it  Berg- 
man V.  Bank,  141  S.  W.  154;   Townsend  v. 


The  view  wlilcli  I  take  of  this  case  renders 
it  unnecessary  for  me  to  express  an  opinion 
as  to  the  effect  of  the  writ  Issued  by  the  clerk 
of  the  trial  court,  recalling  the  writ  of  gar- 
nishment, or  as  to  .whether  the  Judgment  in 
garnishment  Is  a  final  Judgment 

The  enforcement  of  the  Judgment  in  the 
ancillary  case  Is,  in  effect,  the  enforcement 
of  the  Judgment  in  the  main  case,  and  is,  I 
think,  therefore,  an  invasion  of  our  Jurisdic- 
tion to  determine  on  appeal  of  such  judgment 
whether  or  not  the  same  shall  be  enforced. 


GAMBRELL  at  al.  v.  TATUM.     (No.   1753.) 

(Court  of  CHvfl  Appeals  of  Texas.    Amarillo. 
Feb.  1^  1921.) 

1.  Specif^  porfermance  «=96&-Malntalnable by 
vendor,  though  recovery  Is  only  purchaM 
price. 

Specific  performance  by  vendor  is  maintain- 
able, though  the  relief  actually  obtained  by  him 
is  usually  only  the  recovery  of  tiie  purchase 
price. 

2.  Vonuo  «s»22(3)— Suit  at  raoldenoe  of  one  of 
the  defondanto  oontomplatas  a  real  dofendant. 

Rev.  St  art.  1830,  lubd.  4,  in  authorizing, 
a  suit  in  the  county  of  the  residence  of  one  of 
the  defendants,  contempIateB  a  real  defendant, 
and  one  against  whom  the  plaintiff  has  a  cafise 
of  action. 

3.  Escrows  «=»»— Parformaneo  of  oondltlono 
entitling  party  to  money  deposited  In  ••• 
crow  must  be  shown  to  recovor  money. 

Where  a  portion  of  the  purchase  price  is 
deposited  In  escrow  either  of  the  parties,  to 
recover  amount  thereof,  must  show  perform- 
ance of  conditions  entitling  him  thereto. 

4.  Escrows  «=»9— Vendor  entitled  to  portion 
of  prioe  In  escrow  on  performance  of  his  part 
of  oontraet. 

Where  a  portion  of  the  purchase  price  was 
placed  in  escrow  pending  consnmmation  of  the 
transaction,  vendor  wag  entitled  thereto  upon 
the  performance  of  the  conditions  to  be  per- 
formed by  him,  notwithstanding  purchaser's 
failure  to  perform  his  part  of  the  contract  by 
payment  of  the  balance  of  the  cash  considera- 
tion. 

5.  Venue  «=>22(3)— Action  to  reoovor  portion 
of  prtoe  In  escrow  properly  brought  In  county 
of  depositary's  residence  under  artldo  1830, 
subd.  4. 

Vendor's  action  to  recover  portion  of  pur- 
chase price  placed  in  escrow  on  the  performance 
of  his  part  of  contract  brought  against  pur- 
chaser and  bank  with  which  money  was  depos- 
ited was  properly  brought  in  the  county  in 
which  the  bank  was  situated,  imder  Rev.  St. 
art.  1830,  subd.  4,  authorizing  suit  to  be 
brought  in  the  county  of  the  residence  of  one 
of  the  defendants;  the  t>ank  being  a  proper  de- 
fendant in  such  case. 
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9.  Vmb*  ^s*?— Aetlen  to  raoover  portion  of 
price  In  escrow  properiy  brought  In  county 
of  depositary's  residence  under  article  1830, 
•ubd.  5. 

Where  a  portion  of  the  purchase  price  was 
deposited  in  escrow  pending  consummation  of 
the  transaction,  the  vendor's  action  to  recover 
such  amount  on  performance  by  him  of  his 
part  of  contract  was  properly  brought  in  the 
county  in  which  bank  was  situated  under  Bey. 
St.  art  1830,  subd.  6,  providing  that  where  a 
contract  in  writing  obligates  the  person  bound 
to  perform  in  a  particular  county,  suit  may  be 
maintained  in  that  county,  since  the  contract, 
in  80  far  as  it  related  to  the  payment  of  that 
portion  of  the  purchase  price  so  deposited, 
was  to  be  performed  in  such  county. 

7.  Venue  €=»7— Suit  properly  brought  In  coun- 
ty where  one  of  the  payments  Is  to  be  made. 

A  suit  is  properly  brought  in  the  county 
where  one  of  the  payments  is  to  be  made. 

8.  Venue  9=s>5j(2)— Action  for  price  In  escrow 
or  to  foreclose  lien  properiy  brought  in  coun- 
ty where  land  situated. 

Vendor's  action  to  recover  a  portion  of  the 
purchase  price  placed  in  escrow  pending  con- 
summation of  transaction  on  the  performance 
by  him  of  his  part  of  the  contract,  and  in  the 
alternative  for  the  foreclosure  of  his  vendor's 
lien,  was  properly  brought  in  the  county  in 
which  the  land  was  situated  under  Bev.  St.  art. 
1830,  subd.  12,  authorizing  suits  for  the  fore- 
closure of  liens  to  be  brought  in  county  where 
the  property  is  situated. 

9.  Vendor  and  purchaser  (S=>257— Legal  title 
remains  In  vendor  where  lien  Is  retained. 

Where  a  lien  is  retained  in  a  note,  or  deed, 
or  contract  to  convey  title  or  bond  for  title, 
the  legal  title  is  in  the  vendor,  and  the  e<}nita- 
ble  title  is  in  the  vendee. 

10.  Vendor  and  purchaser  «=»266(2)— Vendor 
on  breach  may  disaffirm  and  sue  for  land  or 
affirm  and  foreclose  lien. 

Where  vendor  retained  lien  to  secure  pay- 
ment of  purchase  price,  he  may,  on  purdias- 
er's  default,  either  elect  to  disaffirm  the  con- 
tract and  sue  for  the  land,  or  elect  to  affirm 
and  foreclose  the  lien. 

11.  Action  €=748(3) — Specific  performance  and 
to  foreclose  vendor's  lien  properiy  Joined. 

Vendor  may  sue  for  specific  performance 
and  to  foreclose  vendor's  lien  in  same  action. 

Ai)peal  from  District  Court,  Swisher  Coun- 
ty; B.  C.  Joiner,  Judge. 

Suit  by  E.  P.  Tatum  against  W.  E.  Gam- 
brell  and  others.  From  J.udgment  overruling 
defendants'  plea  of  privilege  defendants  ap- 
peal.   Affirmed. 

Dickson  &  Newton,  of  Seymour,  and 
Williams  &  Martin,  of  Plalnview,  for  appel- 
lants. 

Culton  &  Taylor  and  Jordan  &  Zimmer- 
mann,  all  of  Tulia,  for  appellee. 

HUFF,  0.  J.  On  the  20th  day  of  Septem- 
ber, 1920,  appellee  Tatum  and  appellant  6am- 


brell  entered  into  a  wrltt«t  contract,  by  tbe 
terms  of  which  Tatum  sold  a  section  ot  land 
in  Swisher  county,  Tex.,  to  appellant,  for  a 
consideration    of    $38,000,    payable    fl3,O0O 
cash  upon  delivery  to  Oambrell  of  an  abstract 
of  title,  showing  good  merchantable  title,  to- 
gether with  general  warranty  vendor's  Uen 
deed,  signed  by  Tatum  and  wife,  conveying 
title  to  Oambrell.    Oambrell  was  to  assuiiM 
payment  of  eight  vendor's  Uen  notes  for  $2,500 
each.     Tatum  was  to  famish  an  abstract 
within  10  days  from  date,  and  said  It  to  tlie 
First  National  Bank  of  Seymour,  Tex.,  to  be 
examined  by  Gambrell's  attorney.    He   vras 
to  have  10  days  for  examination,  and  In  event 
of  any  defect  Tatum  was  to  have  80  days 
further  time  to  cure  the  same.     "Party   ot 
the  second  part  (Grambrell)  has  this  day  paid 
the  sum  of  $1,000.00  on  said  cash  payment, 
which  said  sum  shall  be  deposited   in    tlie 
First  National  Bank  of  Tulia,  Texas,  ha  es- 
crow, together  velth  a  copy  of  this  contract, 
and  on  final  consummation  of  this  deal  ap- 
plied on  said  cash  payment,  but  in  the  event 
party  of  the  first  part  (Tatum)   should  fail 
or  refuse  to  comply  with  his  part  of  this  con- 
tract, said  money  shall  be  returned   to  tlie 
party  of  the  second  part,  without  waiver  of 
any  other  rights  or  remedies  he  may  have  In 
law  or  in  equity,  under  this  contract"    Tat- 
um bound  lilmseU,  at  his  own  cost  and  ex- 
pense,' to  finish  breaklBg  the  balance  of  the 
stubble  land ;  that  he  would  give  immediate 
possession  of  the  premises  upon  final  consum- 
mation of  the  deal.    In  addition  to  the  land 
he  so  contracted   to  sell   all   the  row  crop 
thereon,  free  of  all  incumbrance,  and  also  to 
sell  a  McCormick  header  binder.    Appellee 
brought  this  suit  against  Oambrell,  alleging 
his  residence  to  be  Baylor  county,  Tex.,  and 
against  the  First  National  Bank  of  Tulia,  a 
corporation  having  its  principal  office  and 
place  of  business  in  Swisher  county,  Tex. 

Appellee  set  out  the  contract  in  hia  peti- 
tion, alleging  he  had  complied  therewith  by 
fumishing  the  abstract  and  deed  called  for 
in  the  contract  and  within  the  time  stipulat- 
ed; that  he  tendered  the  deed  and  offered  de- 
livery of  Immediate  possession  of  ttte  land, 
and  demanded  that  Oambrell  aco^t  the  deed 
and  pay  him  the  balance  of  the  cash  con- 
sideration, $13,000,  together  with  the  $1,000 
cash  in  escrow  in  said  bank,  but  that  Gam- 
brell  refused  to  accept  the  deed,  and  refused 
to  pay  the  cash  consideration  or  any  part 
thereof,  and  instructed  the  bank  to  return 
the  $1,000  to  him  and  the  bank,  though  ap- 
pellee is  entitled  to  the  money  so  deposited, 
failed  and  refused  to  pay  the  sum  over  to  ap- 
pellee upon  demand  being  made  therefor; 
that  by  virtue  of  the  law  appellee  Is  entitled 
to  a  vendor's  lieu  on  the  land  for  payment 
of  the  cash  consideration.  Appellee  also 
sues  for  labor  and  work,  la  breaking  and 
sowing  wheat  on  the  place,  at  the  request  of 
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Gambrell,  aad  for  catting  and  heading  the 
rov  crop  on  the  place  and  for  the  price  of 
the  header  binder,  In  the  total  sum  of  |837. 
He  prays  for  specific  performance  of  the  0(h>- 
tract :  that  be  have  Judgment  for  the  sum  of 
$13,000  cash  payment  and  for  the  sum  of 
$837.  for  work,  etc.,  and  for  Interest;  that 
he  have  judgment  against'  both  defendants 
for  the  $1,000  on  deposit  with  the  bank,  and 
that  when  paid  the  same  be  credited  upon  the 
cash  pajTnent  for  the  land,  and  for  a  fore- 
closure of  the  rendor's  Hen  therefor  upon 
the  land,  feed,  etc.  The  appellant  Gamhrell 
filed  "his  plea  of  privilege  to  be  sued  in  Bay- 
lor coun^,  the  place  of  his  residence,  nega- 
dvlng  any  exception  to  such  right,  authoriz- 
ing suit  In  Swisher  county.  The  appellee 
filed  hla  controverting  affidavit,  admitting 
Gambrell's  residence  to  be  in  Baylor  county, 
but  alleges  that  under  subdivision  4  of  article 
ISSO,  R.  C.  S.,  the  suit  was  properly  filed  in 
Swisher  county.  In  that  one  of  the  defend- 
ants', the  First  National  Bank  of  Tulla's, 
place  of  business  was  Tulla,  Swisher  county, 
the  place  where  the  suit  was  filed;  that  the 
$1,000  was  deposited  with  thp  bank  as  pay- 
ment on  said  land,  and  was  to  be  applied 
on  the  cash  consideration  on  the  consumma- 
tion of  the  deal,  and  that  the  bank  refused 
to  turn  over  the  money  to  appeUee,  api>ellee 
alleging  that  said  sum  was  sued  for  as  part 
of  the  consideration  in  the  trade;  that  the 
court  Iiad  Jurisdiction  under  exception  6  of 
said  article,  in  that  it  shows  necessarily  that 
a  material  part  thereof  was  to  be  performed 
in  Swisher  county :  that  the  $1,000  was  to  be 
paid  therein,  and  that  such  sum  was  then  in 
the  bank  under  the  terms  of  the  contract, 
and,  further,  that  cutting,  the  feed,  etc.,  was 
in  Swisher  county;  that  exception  contained 
in  subdivision  12  of  the  article  authorizes 
suit  ta  the  county  where  the  land  is  situated 
upon  which  a  mortgage  or  other  lien  is 
sought  to  be  foreclosed;  tltat  this  exception 
applies,  as  this  was  a  suit  to  foreclose  an 
equitable  lien  in  appellee's  favor  in  the  coun- 
ty where  the  land  is  situated,  growing  out 
of  the  fact  that  the  land  was  sold  to  0am- 
brell  by  appellee,  which  Gambrell  had  failed 
and  refused  to  pay  for,  according  to  the 
terms  of  the  contract.  The  appellant  Gam- 
brell excepted  to  the  afiidavit  cmitroverting 
the  plea  to  the  Jurisdiction. 

We  do  not  believe  it  necessary  to  set  out 
the  exceptions,  as  they  are  general  in  their 
nature,  to  each  of  the  grounds  relied  on  by 
appellee.  The  trial  court  heard  evidence  on 
the  plea  and  the  controverting  affidavit.  The 
facts  show  the  residences  of  the  respective 
parties  were  as  stated  in  the  pleadings.  The 
contract  sued  on  was  offered  In  evid^ice. 
It  was  shown  the  contract  was  made  in 
Swisher  county,  and  that  a  copy  thereof, 
with  $1,000,  was  deposited  in  the  bank,  on 
the  date  of  its  execution,  and  was  then  In  the 
bank ;  that  the  bank  refused  to  turn  over  tlie 
2288.W.— 19 


money  to  appellee  upon  demand,  and  that 
Gambrell  notified  the  bank  to  return  tlie 
money  to  him,  and  Instructed  it  not  to  pay 
the  same  to  appellee.  There  appears  to  be 
no  complaint  In  this  court  at  this  time  that 
appellee  failed  to  comply  with  the  conditions 
imposed  on  him  by  the  contract,  or  rather 
that  the  evidence  does  not  show  such  fact. 
The  facts  before  the  trial  court  simply  show 
that  the  attorney  for  Gambrell  disapproved 
of  the  title  as  furnished  by  the  abstract. 
The  appellee  specifically  alleged  the  objec- 
tions which  the  attorney  had  made  to  the 
abstract,  and  endeavored  to  show  tliat  the 
title  was  such  as  called  for  by  the  contract. 
We  have  not  gone  into  the  question  as  to 
whether  there  was  a  comtdlance  shown  by 
the  evidence  on  the  part  of  appellee,  as  no 
issue  thereon  Is  made  in  tills  court  by  assign- 
ment or  otherwise.  Tlie  court  rendered  Judg- 
ment overruling  the  plea  of  privilege,  from 
which  Judgment  this  appeal  Is  prosecuted. 

The  appellants  advance  the  propositions: 
(1)  l%at  the  bank  was  not  a  necessary  or 
proper  party  to  the  suit,  and  therefore  that 
subdivision  4  of  article  1830  has  no  applica- 
tion; (2)  that  subdivision  5  of  the  article  has 
no  application,  because  the  contract  in  writ- 
ing does  not  show  the  contract  was  to  be  per- 
formed in  Swisher  cQunty;  (3)  subdIvLsiou  12 
Is  inapplicable  because  the  facts  pleaded 
show  affirmatively  ownership  of  the  land  in 
appellee,  and  fall  to  show  an  express  or  im- 
plied lien  which  appellee  could  foreclose. 

[1-S]  The  bank  in  the  case  being  the  de- 
positary of  $1,000  of  the  purchase  money 
held  by  it  In  escrow,  which  the  appellee  Tat- 
um  asserts  under  the  contract  should  be 
turned  over  to  him,  presents  the  question 
whether  the  bank  was  a  necessary  or  prc^)er 
party  to  the  action  declared  upon.  Specific 
performnnce  by  a  vendor  is  maintainable 
though  the  relief  actually  obtained  by  him 
is  usually  only  the  recovery  of  the  purchase 
price.  Pomeroy's  Equity  Jurisp.  vol.  5,  f 
2169;  aifton  V.  Charles,  53  Tex.  Civ.  App. 
448,  lie  S.  W.  120.  By  the  terms  of  the  con- 
tract declared  on  the  bank  retained  part  of 
the  purchase  price,  which  was  to  be  paid  on 
the  cash  consideration  provided  for  in  the 
contract  This  sum  is  in  controversy,  and 
is  a  part  of  the  cause  of  action  of  which  the 
bank  as  a  stakeholder  is  trustee,  and  as  suc-U 
Is  interested  in  the  subject-matter.  Subdlvi- 
son  4,  art  1830,  R-  C.  S.,  In  authorizing  a 
suit  in  the  county  of  the  residence  of  one  at 
the  defendants,  contemplates  a  real  defend- 
ant, and  one  against  whom  the  plaintifC  baa 
a  cause  of  action.  We  think  it  is  true  that 
where  money  is  deposited  In  escrow  before 
either  party  would  have  the  right  to  sue  the 
depositary  he  must  show  the  conditioDS  en- 
titling him  to  the  money  have  been  perform- 
ed. Frichott  V.  Nowlin,  50  S.  W.  164 ;  Han- 
by  V.  Hereford  National  Bank,  163  S.  W.  415 ; 
Pennsylvania  Insurance  Co.  v.  Stockstill,  1&7 
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S.  W.  1036;  Manton  ▼.  City  of  San  Antonio, 
207  S.  W.  951;  Gentry  v.  Gatlin,  14  Tex.  Civ. 
App.  419,  38  S.  W.  223. 

[4,  S]  Where,  as  In  this  case  the  vendor 
has  alleged  that  he  has  i)erformed  all  the  con- 
ditions of  the  contract  Imposed  on  him,  and 
that  he  Is  entitled  to  the  purchase-money  de- 
posit as  well  as  the  entire  cash  consideration, 
he  has  shown  an  unauthorized  withholding 
»t  the  money  whether  the  bank  has  acted 
willfully  or  for  the  purpose  of  protecting  It- 
self In  the  controversy.  If  the  allegations 
are  true,  all  that  was  necessary  to  complete 
the  transactions  was  the  payment  of  the  cash 
consideration.  It  would  seem  the  vendee 
could  not  defeat  the  vendor's  right  thereto 
by  arbitrarily  refusing  to  pay  or  by  making 
a  demand  for  the  return  of  the  money  held 
In  escrow.  The  contract  stipulated.  In  case 
Tatum  "should  fall  or  refuse  to  comply  with 
his  part  of  the  contract,  said  money  shall  be 
returned  to  party  of  the  second  part"  (Gam- 
brell).  The  contract  also  recited  that  he  had 
paid  the  sum  of  $1,000  on  the  cash  considera- 
tion, which  should  be  deposited  In  escrow. 
Appellant  parted  with  the  possessicm  of  the 
deposit,  and  placed  It  In  the  hands  of  a  third 
party  to  be  delivered  when  the  appellee  fur- 
nished an  abstract  and  the  deed  called  for 
in  the  contract.  All  these  thhigs,  according 
to  the  allegations,  were  fully  performed. 
Gambrell  intended  this  to  become  a  payment 
when  Tatum  performed  it.  The  mere  fact 
thS.t  the  vendee  did  not  pay  the  balance  of 
the  cash  consideration  did  not  have  the  effect 
to  reinvest'  him  with  the  right  of  possession 
of  the  money  or  authorize  him  to  demand  its 
return.  The  vendor,  having  performed,  was 
entitled  to  the  money  held  in  escrow.  Sykes 
V.  Flschl,  212  S.  W.  217;  Schmidt  v.  Deegan, 
69  Wis.  300,  34  N.  W.  83;  Naylor  v.  Stene, 
96  Minn.  57,  104  N.  W.  685;  Alexander  v. 
Bernard,  136  Mich.  642,  99  N.  W.  868.  A  de- 
positary is  as  much  bound  to  deliver  the  de- 
posit on  the  performance  of  the  condition  as 
he  is  to  withhold  It  until  such  performance 
and  such  delivery  may  be  had,  by  the  party 
entitled  to  it  Wllklns  v.  SomervUle,  80  Vt. 
48,  66  Atl.  893,  11  1>.  B.  A.  (N.  S.)  1183,  130 
Am.  St.  Bep.  906,  note  at  page  940;  Brown  v. 
Stntson,  100  Mich.  674,  59  N.  W.  238,  43  Am. 
Bep.  462.  The  bank,  being  In  possession  of 
part  of  the  money  which  should  be  paid  for 
the  land  which  Tatum  sold  and  deeded,  was 
a  proper  party  to  the  suit.  If  he  was  a  stake- 
holdw  the  plaintitr  may  Join  the  depositor 
and  the  stakeholder  to  determine  to  whom 
It  should  be  paid.  Woolley  v.  Canyon,  etc., 
169  S.  W.  403  (6) ;  Johnston  v.  Luling,  24  S. 
W.  996;  Templenian  v.  Gresham,  61  Tex.  60; 
Williams  v.  Wright  20  Tex.  499.  The  United 
States  Supreme  Court  held  mere  nominal  de- 
fendants, who  were  citizens  of  the  state 
where  the  suit  was  instituted,  and  who  had 
no  Interest  in  the  cause  of  action,  or  were  not 
liable  thereon,  would  not  defeat  the  jurisdic- 
tion of  the  federal  court,  and  held  that  In 


that  case  the  facts  did  not  authorize  a  hold- 
ing that  the  defendants  were  stakeholders, 
and  in  further  discussion  of  this  questi<Ki 
said: 

"TliiB  is  not  the  case  of  a  stakeholder  or  a 
holder  of  a  deed  as  an  escrow,  where  a  traet 
has  been  created  by  the  parties  wliich  is  sought 
to  be  enforced  by  one  of  them.  In  all  each 
cases  the  trustee  may  be  a  proper  party,  as  he 
has  a  doty  to  perform,  and  which  the  court  may 
enforce  U  improperly  neglected  or  refused." 
Wood  V.  Davis,  18  How.  467,  15  L.  Ed.  460. 

We  therefore  hold,  If  Tatum  has  performed 
the  conditions  required,  he,  under  the  con- 
tract, was  entitled  to  the  money  in  the  bank. 
and  it  was  its  duty  to  deliver  the  same  to  ap- 
pellee, and  if  it  neglected  or  refused  to  do 
80  the  courts  may  enforce  a  performance  of 
that  duty.  The  bank  at  least  was  a  proper 
party  to  this  action,  as  part  of  the  considera- 
tion for  the  land  was  in  its  possession,  which 
appellee  was  entitled  to  recover  if  he  can  es- 
tablish that  he  has  performed  the  conditions 
as  alleged  by  him. 

[6,  7]  Under  the  fifth  exception,  where  the 
contract  In  writing  obligates  the  person 
bound  to  perform  in  a  particular  coanty, 
suit  may  be  maintained  in  that  county.  The 
contract  in  this  case  shows  the  bank  held 
$1,000  In  escrow,  which  was  paid  on  the  cash 
consideration,  but  to  be  held  in  escrow  antll 
the  final  consummation  of  the  trade,  and  then 
was  to  be  applied  on  the  cash  consideration. 
Under  the  terms  of  the  contract  and  the  ob- 
ligations the  trade  was  consummated  in  so 
far  as  the  appellee  was  concerned,  and  was 
not  concluded  because  Gambrell  wrongfuUy 
refused  to  pay  the  same,  as  he  had  agreed  to 
do.  We  think  the  contract  clearly  indicates 
that  part  of  the  consideration  was  to  be  paid 
In  Swisher  county,  by  Gambrell,  through  his 
agent,  the  bank.  The  question  to  be  deter- 
mined is  whether  the  legal  effect  of  the  writ- 
ten instrument  is  that  It  should  be  per- 
formed in  the  county  where  the  salt  was 
brought  As  to  the  payment  of  this  part  of 
the  purchase  price,  we  think  the  writing 
clearly  so  indicates.  Cedl  v.  Fox,  208  S.  W. 
954,  and  authorities  cited ;  Garrett  v.  Hnghes, 
208  S.  W.  768 ;  Southern  Plow  Co.  v.  Dunlap, 
etc.,  221  S.  W.  1020;  Seley  v.  Williams,  20 
Tex.  Civ.  App.  405,  50  S.  W.  390 ;  Gaddy  t. 
Smith,  116  S.  W.  164;  Martin  v.  Franlc,  126 
S.  W.  958.  A  suit  is  properly  brought  in  the 
county  where  one  of  the  payments  is  to  be 
made.    McKaughan  v.  Kellett  67  S.  W.  908. 

[8-11]  Subdivision  12  of  article  1830  pro- 
vides that  suits  for  the  foreclosure  of  a 
mortgage  or  other  liens  may  be  brought  in 
the  county  where  the  property  is  situated. 
Ordinarily  a  suit  for  the  purchase  money 
and  to  foreclose  the  vendor's  lien  expressed 
in  the  deed  Is  not  a  suit  for  specific  perform- 
ance. Where  a  lien  Is  retained  in  a  note  or 
deed,  a  contract  to  convey  title,  or  a  bond 
for  title,  the  legal  title  is  in  the  vrador,  and 
the  equitable  titie  Is  in  the  vendee.     The 
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Tendor  In  sach  case  may  elect  to  disaffirm 
the  contract  and  sue  for  the  land  or  elect  to 
affirm  and  foreclose  the  lien.  It  is,  however, 
settled  that  specific  performance  Is  granted 
in  favor  of  the  vendor,  though  the  relief  ac- 
tnally  obtained  by  him  Is  usually  only  a  re- 
covery of  the  purchase  money,  and  dlfters 
from  the  suit  to  enforce  a  vendor's  lien  in  the 
fact  that  the  Judgment  is  for  the  recovery  of 
the  money  generally,  and  not  ont  of  the  land 
itself  as  a  special  fund.  In  this  case,  however, 
the  vendor,  by  his  petlticm  has  declared  on 
his  alternative  remedy  for  the  foreclosure  of 
his  Men,  as  vendor.  He  has,  accordhig  to  the 
allegations,  performed  all  of  the  conditions 
required  of  him  and  tendered  his  deed.  A 
decree  of  specific  performance  would  vest 
the  title  In  the  vendee,  but  the  law  would 
give  an  equitable  lien  on  the  land  for  the  pur- 
chase money.  Joiner  v.  Perkins,  59  Tex.  302; 
Capps  V.  Edwards,  180  8.  W.  138;  Sanderson 
V.  WeWsford,  53  Tex.  Civ.  App.  637, 116  S.  W. 
382. 

This  Uen  of  the  vendor  is  only  another 
method  of  expressing  his 'equitable  interest, 
and  simply  means  his  right  of  enforcing  bis 
claim  for  the  purchase  money  against  or  out 
of  the  vendee's  equitable  estate,  by  means  of 
a  suit  in  equity.  3  Pomeroy's  Equity  Juris- 
prudence, SS  1261, 1262.  "The  analogy  of  the 
relation  arising  from  the  contract  of  sale  and 
mortgage  relation  serves  equity  again  in 
tracing  the  right  of  the  vendor  to  be  freed 
from  the  vendee's  continuing  right  of  specific 
performance,  where  the  vendee  himself  will 
not  pay  the  purchase  money.  The  vendee, 
who  corresponds  to  the  mortgagor,  failing 
to  pay  the  purchase  money,  still  has  the 
equity  of  redemption.  The  vendor  has 
neither  his  money  nor  his  land,  for  he  has 
hanging  over  him  the  vendee's  right  in  equi- 
ty to  have  the  land,  and  has  no  power  over 
the  land  other  than  as  a  mortgagee,  i.  e.,  to 
hold  it  as  security."  It  is  said  by  the  author 
that  in  most  Jurisdictions  decree  Is  made 
that  if  the  purchase  money  is  not  paid  with- 
in the  time  set  the  property  shall  be  sold  and 
the  vendor's  interest  satisfied  ont  of  Qxe  pro- 
ceeds. "This  may  be  treated  aa  a  forced 
sale  of  the  vendee's  equitable  interest  to  sat- 
isfy the  unpaid  purchase  money,  any  balance 
accruing  to  the  vendee."  5  Pomero^s  Equi- 
ty Jurisprudence,  H  2285,  2286.  Such  a  pro- 
ceeding it  occurs  to  us  would  fall  within  ex- 
ception 12  of  our  venue  statute,  and  give  a 
right  to  sue  where  the  land  is  situated. 
The  appellee,  we  think,  by  his  petition,  brings 
himself  within  the  exception.  The  courts  of 
Kentuclcy  seem  to  take  substantially  the 
same  view  with  reference  to  venue  under 
statutes  in  some  respects  similar  to  ours. 
In  a  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  land.  In  which  a  lien  was 
asserted  for  the  purchase  money  and  fore- 
closure was  asked,  it  was  held  that  the  court 


of  the  connty  where  the  land  was  situated 
had  Jurisdiction,  and  that  the  suit  was  not 
transitory  as  in  ordinary  actions  for  specific 
performance.  CSollins  v.  Parks,  93  Ky.  6,  18 
S.  W.  1013;  Henderson  v.  Perkins,  94  Ky.  207, 
21  S.  W.  1036.  It  occurs  to  us  If  specific  per- 
formance Is  granted  and  the  obligations  to 
pay  the  purchase  money  is  established  a  lien 
on  the  land  to  secure  its  payment  follows  as 
a  matter  of  law.  It  ought  not  require  a  sec- 
ond suit  to  foreclose  the  lien.  All  issues,  it 
would  seem,  can  be  settled  in  one  action  and 
prevent  additional  litigation. 

The  Judgment  of  the  trial  court  wUI  l>e 
affirmed. 


CITY  OF  AUSTIN  V.  8CHLEGEL. 
(No.  6274.) 

(Court  of   Civil  Appeals  of  Texas.     Austin. 

Jan.  19,  1921.    Behearing  Denied 

March  9,  1921.) 

1.  MaaMpal  corporations  €=3816(6)— Petition 
held  not  to  show  oontrtbutory  negligence  of 
driver  whan  wheel  struck  hole  In  street 

In  an  action  against  a  city  for  injuries 
caused  b;  a  defect  in  the  streets,  a  petition  al- 
leging that  the  driver  of  a  fire  wagon  slackened 
speed  to  let  plaintiff  mount,  and  that  plaintiff 
was  then  or  shortly  thereafter  thrown  under 
the  wheels  of  the  wagon  by  the  jar  when  one 
wheel  went  into  a  bole  in  the  street  negligent- 
ly left  by  the  city,  is  not  demurrable  as  alleg- 
ing negligence  by  the  driver  of  the  fire  wagon 
as  the  sole  or  concnrrent  cause  of  plaintiff's  in- 
jury. 

2.  Munlolpal  corporations  9=3816(6)— Petition 
held  to  show  plaintiff  was  entitled  to  ride  en 
Are  wagon. 

In  a  petition  for  injuries  to  a  man  thrown 
from  a  fire  wagon  by  a  defect  in  the  street,  an 
allegation  that  plaintiff  was  lawfully  entitled  to 
be  on  the  wagon,  or  to  attempt  to  get  there, 
at  the  time  of  the  accident,  is  safficient,  as 
against  a  general  demurrer,  as  an  allegation 
that  plaintiff  had  a  right  to  ride  on  the  fire 
wagon. 

3.  Munlolpal  corporations  9=3801(1)  —  Man 
picked  up  hy  Are  wagon  Is  Invitee. 

Where  the  driver  of  a  fire  wagon  slowed 
up  in  response  to  plaintiff's  signal  to  permit 
plaintiff  to<mount  the  wagon,  he  thereby  invited 
plaintiff  to  ride  on  the  wagon,  and  the  city 
owed  plaintiff,  as  such  Invitee,  the  same  duty 
with  respect  to  the  care  of  its  streets  as  it  did 
to  the  other  occupants  of  the  wagon. 

4.  Municipal  corporations  «=:>80l(l)  —  Liable 
for  defective  streets  to  Invitee  on  lire  wagon. 

In  a  suit  for  injuries  to  one  riding  on  the 
fire  wagon,  based,  not  on  the  theory  that  the 
dty  furnished  plaintiff  an  improper  place  to 
ride  or  that  its  employ^,  the  driver,  was  negli- 
gent, but  upon  the  city's  negligence  in  repairing 
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its  streets,  a  defect  in  whicb  caused  plaintiff 
to  be  thrown  from  the  wagon,  it  was  immaterial 
bow  or  why  plaintiff  was  riding  on  the  wagon, 
unless  it  was  contributory  negligence  for  him  to 

do  80. 

5.  Municipal  corporations  iSe9764(2)— Duty  not 
restricted  to  travelers  on  streets  by  ordinary 
vehicles. 
A  city's  duty  to  keep  its  streets  in  reason- 
ably safe  condition  is  not  limited  to  the  protec- 
tion of  travelers  in  the  ordinary  mode  of  trav- 
eling, but  extends  to  one  traveling  in  an  un- 
usual or  infrequent  mode,  if  be  is  not  thereby 
guilty  of  contributory  negligence. 

Appeal  from  District  Court,  Travis  Coun- 
ty; Ireland'  Graves,  Judge. 

Suit  by  Max  B.  Schlegel  against  the  .City 
of  Austin.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  Bouldin  Rector,  City  Atty.*  of  Austin, 
for  appellant 

George  Mendell,  Jr.,  and  O.  Dii^ens,  b6tb 
ot  Austin,  for  appellee. 

KET,  C.  J.  Appellee  sued  appellant  for 
damages  on  account  of  personal  injuries  to 
him,  alleged  to  have  been  caused  by  the  neg- 
ligence of  appellant  in  permitting  a  hole  In 
one  of  its  streets  to  remain  open.  The  (--ase 
was  submitted  to  a  jury  upon  special  issues, 
and  the  result  of  the  trial  was  a  judgment 
for  appellee  for  $15,000,  to  reverse  which  this 
appeal  is  prosecuted. 

As  appellant's  learned  counsel  has  stressed 
the  contention  that  the  plaintiff's  petition 
failed  to  state  a  cause  of  action,  we  here  copy 
the  material  averments  of  that  document: 

"(2)  That  on  the  21st  day  of  June,  A.  D. 
1915,  defendant  was,  and  for  a  long  time  prior 
thereto  had  been,  a  city  of  over  10,000  inhabit- 
ants; that  at  said  time  and  for  many  years  pri- 
or to  that  date,  and  at  all  times  since  then,  it 
was  and  is  the  duty  of  the  defendant,  under 
the  laws  and  Constitution  of  this  state,  and  by 
virtue  of  the  ordinances,  control,  regulation, 
and  supervision  of  and  over  all  streets,  alleys, 
highways,  bridges,  and  culverts,  or  drain  pipes, 
within  the  corporate  limits  of  said  city,  to  con- 
struct, grade,  supervise,  maintain,  keep  in  re- 
pair, and  care  for  said  streets,  alleys,  high- 
ways, bridges,  and  culverts,  or  drain  pipes, 
and  keep  and  maintain  them  in  a  reasonably 
safe  condition  for  their  use  by  travelers  in  ve- 
hicles, or  on  foot,  and  to  so  keep  and  maintain 
said  streets,  bridges,  and  culverts,  or  drain 
pipes,  in  such  condition  as  not  to  endanger  the 
lives,  limbs,  or  safety  of  persons  passing  or 
traveling  over  said  streets,  bridges,  and  cul- 
verts, or  drain  pipes,  or  being  transported 
thereover  in  vehicles  of  any  character,  includ- 
ing, among  others,  fire  hose  wagons  drawn  by 
horses;  that  it  was  and  is  the  duty  of  defend- 
ant to  keep  and  maintain  said  streets,  bridges, 
and  culverts,  or  drain  pipes,  in  a  reasonably 
safe  state  of  repair;  and  when  such  streets, 
bridges,  and  culverts,  or  drain  pipes,  become 
unsafe  and  dangerous  for  use  of  travel,  it  be- 


came and  was  the  duty  of  defendant  to  repair 
same,  or  to  keep  thereon  such  lights,  warnings, 
or  danger  signals  as  were  necessary  to  notify 
all  persons  passing  or  traveling  over  said 
streets,  bridges,  and  culverts,  or  drain  pipes, 
or  being  transported  thereover  in  vehicles  of 
any  kind,  including,  among  others,  fire  hose 
wagons  drawn  by  horses,  of  the  unsafe  condi- 
tion of  such  street,  bridge,  culvert,  or  drain 
pipe. 

"(3)  That  on  the  21et  day  of  June,  A.  D. 
1915,  both  East  Twelfth  street  and  Navaeota 
street  were  regularly  designated  streets  and 
public  highways  in  the-  city  of  Austin;  that 
East  Twelfth  street  extended  east  and  west 
from  Congress  avenue  to  the  eastern  line-  of  the 
city  limits;  that  Navasota  street  extended 
north  from  East  First  street  to  East  Nine- 
teenth street,  both  being  streets  and  highways 
for  travel  and  traffic  in  said  city  of  Austin,  the 
defendant  herein,  and  both  having  long  prior  to 
that  time  been  dedicated  and  accepted  by  said 
city  as  regularly  established  public  streets, 
and  both  having  been  for  a  long  time  used  and 
traveled  as  such  and  recognized  as  such  by 
defendant. 

"(4)  That  a  few  years  prior  to  the  date 
above  alleged  the  defendants,  its  officers,  serv- 
ants, and  employes  put  in  and  installed  culverts, 
or  drain  pipes,  about  12  inches  in  diameter  on 
the  north  and  south  sides  of  East  Twelfth 
street,  where  Navasota  crosses  same;  that 
said  culverts,  or  drain  pipes,  were  for  the  pur- 
pose of  carrying  off  surface  water,  and  when 
originally  put  in  were  about  10  or  12  inches  be- 
low the  surface  of  Navasota  street;  that  the 
continuous  traffic  on  Navasota  street,  togetiher 
with  the  action  of  rains  falling  from  time  to 
time,  wore  the  dirt  away  from  the  drain  pipe, 
or  culvert,  on  the  south  side  of  Twelfth  street, 
where  Navasota  crosses  same,  and  on  the  east 
side  of  said  Navasota  street;  that  a  portion 
of  said  culvert,  or  drain  pipe,  had  caved  in  and 
was  broken,  causing  a  hole  about  12  inches 
deep  and  about  16  inches  in  diameter,  a  few 
feet  from  the  southeast  corner  of  the  sidewalk 
at  the  junction  of  Navasota  and  Twelfth 
streets;  that  said  hole  bad  been  in  said  drain 
pipe,  or  culvert,  at  said  place  for  several  weeks 
prior  to  June  21,  A.  D.  1915;  that  the  defend- 
ant, though  it  had  actual  and  constrnctive  no- 
tice  of  the  defective  and  dangerous  condition 
of  said  broken  drain  pipe  or  culvert,  failed  to 
repair  said  broken  drain  pipe,  or  culvert,  so 
as  to  assure  the  safety  of  persons  passing  or 
traveling  over  same,  or  being  transported 
thereover  in  vehicles  of  any  kind,  including  fire 
hose  wagons  drawn  by  horses,  and  had  failed  to 
place  and  keep  any  light,  warning,  or  danger 
signal  at  or  near  such  hole;  that  such  failure 
constituted  and  waa  gross  negligence,  careless- 
ness, and  dereliction  of  duty  on  the  part  of 
defendant,  its  officers,  servants,  and  employes 
to  the  public  at  large,  and  to  this  plaintiff,  to 
whom  thereby  defendant  has  become  liable 
for  the  injuries  inflicted  upon  him,  as  herein- 
after described. 

"(5)  That  on  the  night  of  June  21,  1915, 
plaintiff  being  at  his  home  on  Twelfth  street, 
just  east  of  Navasota  street,  heard  the  fire 
bells  ring,  sounding  an  alarm  of  fire;  that  soon 
after  hearing  the  fire  bells  he  heard  the  Baat 


«a>For  other  cases  see  same  topic  and  KBY-NimBBR  In  all  Key-Numbered  DiseaU  and  fodezM 


Digitized  by 


Google 


Tet.) 


CITY  OF  AUSTIN  v.  SCHLBGEL 

(228  3.W.) 


293 


Austin  fire  horse  wagon,  drawn  by  horses, 
coining  north  on  Navasto  street,  and,  desir- 
ing to  be  taken  to  the  place  of  the  fire  and  as- 
sist in  its  extinguishment,  he  ran  to  the  junc- 
tion of  Twelfth  and  Navasota  streets  to  get 
«n  the  hose  wagon  and  to  proceed,  after  get- 
ting on  the  wagon,  to  the  place  of  the  fire  aad 
assist  in  its  eztinguisbment;  that  the  move- 
ments  of  the  horses  drawing  said  fire  hose 
wagon  were  directed,  controlled,  and  managed 
by  a  driver;  that  as  said  fire  hpse  wagon  ap- 
proached plaintiff,  who  was  standing  at  or  near 
the  junction  of  Nayasota  and  Twelfth  streets, 
the  driver,  upon  being  signaled  by  plaintiff  to 
■top  or  dacken  the  speed  of  the  horses  and  fire 
hoae  wagon  to  enable  plaintiff  to  get  on  said 
fire  hose  wagon  and  to  be  borne  thereon  to  the 
place  of  the  fire,  did,  in  obedience  to  said  sig- 
nal, stop  or  slacken  the  speed  of  said  horses 
and  fire  hose  wagon,  and  did  permit  plaintiff  to 
get  on  said  fire  hose  wagon  to  be  borne  thereon 
to  the  place  of  the  fire;  that  when  the  speed  of 
said  horses  and  fire  hose  wagon  was  so  stop- 
ped or  slackened  plaintiff  got  safely  on  said 
fire  hose  wagon,  which  proceeded  then  on  its 
way  to  the  place  of  the  fire;  that,  having  got- 
ten on  said  fire  hoae  wagon,  plaintiff  stood  on 
the  left-aide  running  board,  between  the  two 
side  wheels,  and  held  to  the  iron  railing  along 
the  top  of  the  wagon  bed;  that  as  soon  as 
plaintiff  got  onto  the  wagon  the  speed  of  said 
horses  and  wagon  was  increased,  and  soon 
thereafter  one  of  the  wheels  went  down  into 
the  culvert  or  drain  pipe  hole,  as  heretofore 
described;  that  the  sudden  jerk  and  jar  caus- 
ed by  the  wheel  going  into  said  hole  threw 
plaintiff's  feet  off  and  away  from  the  running 
board  of  said  hose  wagon,  on  which  be  was 
standing,  causing  his  chin  to  strike  heavily 
against  the  iron  railing  that  he  was  holding 
qpto;  that  his  chin  struck  said  iron  railing 
with  such  force  as  to  cut  a  deep  and  severe 
gash  in  the  lower  part  of  his  chin,  causing 
blood  to  flow  freely  therefrom;  that  be  used 
every  effort  in  his  power  to  regain  his  place  on 
the  side  running  board  of  said  hose  wagon, 
holding  onto  the  railing  with  all  his  strength; 
that  he  saw  that  he  was  unable  to  get  back 
onto  the  running  board,  and  after  going  about 
100  feet  from  the  place  where  the  wheel  of  the 
hose  wagon  went  down  into  the  culvert  or  drain 
pipe  hole  in  the  street,  with  the  running 
horses  and  the  constant  sounding  of  the  ro- 
tary gong  on  the  hose  wagon  making  a  loud 
noise,  plaintiff  tried  to  throw  his  body  away 
from  the  wagon  as  he  could  not  hold  on  any 
longer;  that  in  doing  so  he  fell  to  the  ground, 
the  hind  wheel  of  the  hose  wagon  passing  over 
his  left  leg  and  foot,  cutting  a  deep  gash  in  his 
right  foot;  that  the  lower  part  of  his  left 
leg  and  foot  was  completely  crushed  and  bro- 
.  ken  to  such  an  extent  that  the  attending  phy- 
sicians were  forced  to  amputate  it  just  below 
the  knee,  within  a  few  hours  after  the  acci- 
dent occurred,  in  order  to  save  bis  life;  that 
his  right  foot  received  a  long  deep  cut  nearly 
the  whole  length  of  the  inside  of  it;  that  he 
received  several  cuts  on  his  body,  which  was 
also  severely  and  painfully  bruised;  that  sev- 
eral stitches  were  necessary  to  dose  op  and 
heal  the  gash  and  wound  under  his  chin,  all  of 
which  has  caused  this  plaintiff  to  suffer  ex- 
emciating  pain  and  severe  mental  anguish;  that 


for  nearly  four  weeks  after  this  accident  oc- 
curred plaintiff  was  confined  to  a  bed  in  the 
city  hospital,  during  all  of  which  time  he  suf- 
fered great  {>hy8ical  pain  and  mental  anguish; 
that  for  nearly  three  weeks  he  was  unable  to 
change  his  position  on  his  bed,  but  was  forced 
to  rest  in  a  certain  way;  that  the  slightest 
movement  of  his  body  caused  him  to  suffer 
intense  pain;  that  prior  to  said  accident  plain- 
tiff was  a  strong  healthy  man,  and  had  never 
suffered  physical  pain,  but  that  ever  since  re- 
ceiving said  injuries,  and  as  a  result  thereof, 
he  has  been  suffering  with  pain  and  anguish,  and 
wUl  continue  to  suffer  pain  and  anguish  so  long 
as  he  lives;  that  if  plaintiff  is  mistaken  in 
stating  above  that  he  had  gotten  on  said  fire 
hose  wagon  and  was  standing  on  the  rimning 
board  thereof  before  one  of  the  wheels  went 
down  into  said  hole  in  said  culvert  or  drain 
pipe,  then  he  alleges  that,  as  he  was  attempting 
to  get  on  said  wagon,  after  the  speed  of  the 
horses  and  wagon  had  been  stopped  or  slack- 
ened as  aforesaid,  he  was  unable,  by  the  run- 
ning of  said  wheel  into  said  hole,  upon  the 
c^uickening  of  the  speed  of  the  horses  and 
wagon,  and  the  jerk  and  jar  produced  by  said 
wheel's  running  into  said  hole,  to  attain  a  firm 
footing  on  the  running  board  of  said  wagon  and 
his  foot  slipped,  though  he  had  caught  hold 
of  the  iron  railing  on  said  wagon  and  he  was 
left  hanging  by  holding  on  to  said  railing;  that 
he  held  on  to  said  railing  as  long  as  he  could, 
and,  being  unable  to  bold  on  longer,  after  said 
wagon  had  gone  about  100  feet  from  the  place 
where  the  wheel  went  down  into  the  hole,  he 
tried  to  throw  bis  body  away  from  the  wagon; 
that  in  trying  to  do  so  he  fell  to  the  ground,  in 
consequence  of  which  he  sustained  the  injuries 
above  stated  as  the  result  of  so  falling;  and 
that,  if  ho  did  not  secure  a  firm  footing  and  was 
merely  able  to  catch  hold  of  the  iron  railing, 
the  gash  in  his  chin,  above  mentioned,  was  in- 
flicted as  he  canght  hold  of  said  railing  or  when 
he  was  left  hanging  thereto,  as  aforesaid. 

"(6)  That  prior  to  the  injuries  sustained 
by  plaintiff,  as  aforesaid,  be  was  in  sound  and 
perfect  health  in  limb  and  body ;  that  for  the 
past  14  years  he  has  worked  at  the  carpen- 
ter's trade,  and  has  always  had  employment; 
that  during  the  past  two  years  he  has  earned 
at  his  trade  about  $100  for  each  and  every 
month;  that  his  services  in  following  his  trade 
are  reasonably  worth  that  sum  to  him  and  his 
family  per  month;  that  in  consequence  of  said 
injuries,  including  the  loss  of  the  lower  por- 
tion of  bis  leg,  plaintiff  has  been  totally  dis- 
abled in  working  at  his  trade  for  the  past  three 
months,  and  has  lost  much  time  during  which  he 
could  perform  no  labor;  that,  further,  by  rea- 
son of  said  injuries,  including  the  loss  of  the 
lower  portion  of  his  leg,  plaintiff's  capacity  to 
work  and  earn  money  has  been  materially  and 
permanently  diminished;  that  he  will  suffer 
from  said  injuries  mentally  and  physically  and 
will  sustain  financial  loss  so  long  as  he  lives, 
for  which  defendant  is  liable. 

"(7)  That  plaintiff,  in  being  on  said  fire 
hose  wagon  or  in  attempting  to  get  thereon, 
was  lawfully  entitled  to  have  occupied  such 
relation,  in  being  on  said  fire  hose  wagon,  or 
in  attempting  to  get  thereon,  at  the  time  of  the 
accident,  to  the  city  of  Austin,  that  said  city 
owed  to  him  the  duty  of  a  person  of  ordinary 
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pradence  under  the  drcumstances  to  have  the 
street  at  the  place  of  the  accident  in  reasona- 
bly safe  condition  to  prevent  said  accident  and 
injury  to  plaintiff;  bnt  that,  instead  of  fulfill- 
ing that  duty,  said  city,  its  officers,  agents,  and 
servants,  were  negligent  and  careless  in  failing 
to  repair  the  broken  drain  pipe,  or  culvert,  near 
the  southeast  corner  of  Twelfth  and  Navasota 
streets,  as  hereinbefore  alleged,  and  in  failing 
to  place  any  light,  warning,  or  danger  signal  at 
or  near  said  hole,  to  apprise  persons  passing 
or  traveling  over  said  streets,  culverts,  or 
drain  pipe,  or  being  transported  thereover  in 
vehicles  of  any  kind,  including,  among  others, 
fire  hose  wagons  drawn  by  horses,  and  especial- 
ly this  plaintiff,  of  the  defective  and  dangerous 
condition  in  said  street;  that  all  of  said  in- 
juries sustained  by  plaintiff,  and  all  of  his 
said  pain  and  mental  and  physical  suffering  and 
loss  of  time  and  diminished  capacity  to  labor 
and  earn  money,  were  and  are  directly  and 
proximately  caused  by  the  aforesaid  negligence 
of  said  city,  its  officers,  agents,  and  servants; 
and  that  plaintiff  had  no  knowledge  or  notice 
at  the  time  he  got  on  said  fire  hose  wagon,  or 
at  any  time  before  said  wagon  ran  into  the 
cnlvert  or  drain  pipe  hole,  of  the  existence  of 
the  same." 

Opinion. 

The  first  assignment  In  appellant's  brltf 
complains  of  the  action  of  the  trial  court  in 
overruling  a  general  demurrer  to  the  plaln- 
tlC's  petition,  and  under  that  assignment  it  la 
Btrenuously  Insisted  by  appellant's  counsel 
that  the  petition  states  no  cause  of  action, 
and  therefore  the  general  demurrer  should 
have  been  sustained  for  the  following  rea- 
sons: 

(1)  Because  the  allegations  of  the  petition 
conclusively  show  the  negligence  of  the  driv- 
er of  the  fire  hose  wagon  to  be  the  proximate 
cause  of  appellee's  Injury,  and  appellant  is 
not  liable  for  such  negligence  of  the  driver. 

(2)  That  the  petition  has  so  interwoven 
and  associated  the  allegations  concerning  the 
hole  in  the  street  with  those  concerning  the 
conduct  of  the  driver  of  the  wagon,  and  the 
action  of  the  horses  immediately  before  and 
at  the  time  of  the  injury  to  appellee,  that  it 
cannot  be  determined  whether  the  bole  in  the 
street  or  the  driving  of  the  hose  wagon  con- 
tributed most  to  the  injury,  or  whether  with- 
out the  occurrence  of  both  the  injury  would 
have  occurred;  and  since  appellant  is  not 
liable  for  the  conduct  of  the  driver,  the  gen- 
eral demurrer  should  have  been  sustained. 

(3)  The  petition  does  not  allege  that  ap- 
pellee was  required,  expected,  or  had  any 
right  to  get  on  or  ride  on  the  fire  hose  wagon, 
and,  In  the  absence  of  such  allegation,  the 
facts  alleged  show  him  to  have  been  a  tres- 
passer, or,  at  best,  only  a  licensee,  and  there- 
fore the  demurrer  should  have  been  sus- 
tained. 

(4)  That  appellant  Is  only  required  to  use 
ordinary  care  to  keep  the  streets  in  reason- 


ably safe  condition  for  the  protection  of  trar- 
elers  in  the  ordinary  mode  of  traveling,  and 
since  the  petition  shows  that  appellee  was  at- 
tempting to  ride  upon  the  fire  hose  wagon 
while  going  to  a  fire,  he  was  not  employing 
the  ordinary  mode  of  traveling,  and  therefore 
the  general  demurrer  should  have  been  sus- 
tained. 

In  a  well -prepared  brief,  counsel  for  appel- 
lant has  presented,  with  considerable  force 
and  some  plausibility,  these  objections  to  ap- 
pellee's petition.  After  due  consideration, 
we  have  reached  the  conclusion  that  tbe  ob- 
jections referred  to  are  not  tenable,  and  that 
the  trial  court  ruled  correctly  in  not  sustain- 
ing the  general  demurrer  to  the  petition. 

[1]  As  to  the  first  question,  we  hold  that 
the  petition  does  not  allege  that  the  driver  of 
the  fire  hose  wagon  was  guilty  of  any  negli- 
gence, nor  does  it  show  that  his  conduct  was 
the  proximate  cause  of  appellee's  injury. 

What  has  just  been  said  in  reference  to  the 
first  point  has  application  to  the  second.  The 
petition  does  not  allege  that  the  driver  of  the 
wagon  was  guilty  of  any  negligence,  or  com- 
mitted any  wrong,  but  merely  refers  to  those 
facts  as  explanatory  of  the  circumstances 
under  which  appellee  was  injured.  Of 
course,  if  be  was  guUty  of  negligence,  him- 
self, in  attempting  to  ride  upon  the  hose 
wagon,  under  the  drcumstances  referred  to 
in  the  petition,  he  was  not  entitled  to  recov- 
er; but  bis  petition  does  not  show,  on  its 
face,  that  he  was  guilty  of  such  negligence. 
That  question  was  made  an  issue  by  the  de- 
fendant's answer,  was  submitted  to  the  jury, 
and  decided  in  appellee's  favor. 

[2,  3]  Concerning  the  third  objection  to  the 
petition.  It  might  be  sufficient  to  call  atten- 
tion to  the  averment  that  the  petition  alleged 
that  at  the  time  in  question,  in  being  on  said 
fire  hose  wagon  or  attempting  to  get  thereon, 
the  plaintiff  "was  lawfully  entitled  to  have 
occupied  such  relation,  in  being  on  said  fire 
hose  wagon,  or  in  attempting  to  get  thereon, 
at  the  time  of  the  accident,  to  the  dty  of 
Austin,  that  said  city  owed  to  him  the  duty 
of  a  person  of  ordinary  prudence  under  the 
circumstances  to  have  the  street  at  the  place 
of  the  accident  in  reasonably  safe  condi- 
tion," etc.  It  may  be  conceded  that  the 
language  quoted  Is  awkwardly  expressed 
and  very  general  in  its  terms,  but  we  think 
it  was  suffident  as  against  a  general  demur- 
rer as  an  allegation  that  the  plaintlS  had  the 
right  to  ride  on  the  fire  hose  wagon.  How- 
ever,  we  do  not  rest  our  decision  on  this  point 
upon  that  theory  alone,  but  upon  the  theory 
that,  aside  from  the  avermrat  just  quoted, 
the  petition  showed  that  the  plaintiff.  In  so 
far  as  the  defendant,  the  city  of  Austin,  was 
concerned,  was  as  much  entitled  to  ride  upon 
the  wagon  as  were  the  other  occupants  of 
that  vehicle. 

When  the  driver.  In  compliance  with  the 
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T>1alntifrs  signal,  stopped  and  permitted  the 
latter  to  get  on  the  wagon,  his  right  to  re- 
main there  and  go  to  the  fire  was  the  same 
as  It  would  have  been  If,  without  solicitation 
Mpon  his  part,  the  driver  had  stopi)ed  and 
Invited  him  to  ride  on  the  wagon;  such  be- 
ing the  case,  the  plaintiff  was  neither  a  tres- 
passer nor  a  licensee,  but  was,  In  substance, 
a.n  Invitee,  and,  this  being  his  relation  to  the 
man  who  was  in  control  of  the  wagon,  the 
city  owed  the  same  duty  to  him  that  It  did  to 
the  driver  and  the  other  occapants  of  the 
dragon. 

[41  Oases  against  railroads.  In  which  It  has 
been  said  that  a  trespasser  or  a^mere  licen- 
see must  talce  things  as  he  finds  them,  are 
not  analogous.  The  plaintiff  Is  not  suing  the 
dty  upon  the  theory  that  it  furnished  him 
an  Improper  place  to  ride  on  the  wagon,  or 
that  its  employe,  the  driver,  was  guilty  of 
negligoice  which  caused  the  plaintiff  to  be  in- 
jured. His  petition  did  not  allege  that  the 
wagon  belonged  to  the  dty,  or  that  the  driver 
thereof  was  an  employ^  of  the  dty ;  nor  did 
it  diarge  that  the  plaintiff  was  furnished 
with  an  Improper  place  to  ride,  or  that  the 
driver  was  guilty  of  any  negligence.  The  pe- 
tition predicates  the  right  of  recovery  upon 
the  well-established  rale  of  law  In  this  state 
to  the  effect  that  it  is  the  duty  of  a  munld- 
pal  corporation  to  exercise  reasonable  care 
and  diligence  for  the  purpose  of  maintaining 
its  streets  in  a  reasonably  suitable  and  safe 
condition  for  use  by  the  public,  and  that  in 
this  Instance  the  defendant  failed  to  perform 
that  duty  by  permitting  a  hole  to  remain  in 
one  of  its  public  streets,  as  a  result  of  which 
fallnre  the  plaintiff  was  injured.  Sudi  be- 
ing the  nature  and  character  of  the  plain- 
tifTs  suit,  it  was  immaterial  how  or  why  the 
plaintiff  was  riding  on  the  wagon,  unless  he 
was  guilty  of  contributory  negligence  in  so 
doing. 

[6]  As  to  appellant's  fourth  and  last  objec- 
tion to  tlie  petition,  we  are  unable  to  in- 
dorse the  proposition  that  It  was  only  re- 
quired to  use  ordinary  care  to  keep  its  streets 
in  reasonably  safe  condition  for  the  protec- 
tion of  travelers  in  the  ordinary  mode  of 
traveling.  On  the  contrary,  though  the  mode 
of  traveling  may  be  unusual  or  Infrequent, 
nevertheless.  If  the  person  so  traveling  is  not 
guOty  of  contributory  negligence,  the  dty 
owes  him  the  same  duty  that  it  owes  to  those 
who  travel  in  the  usual  and  ordinary  man- 
ner. 

Several  other  asslgnmMits  are  presented  in 
appellant's  brief,  all  of  which  have  been  con- 
sidered and  are  overruled,  some  of  them  as- 
sail certain  findings  of  the  Jury;  but  we  hold 
that  the  findings  referred  to  and  all  others 
are  sustained  by  testimony. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 
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DEVENY  et  at.  v.  SUCCESS  CO. 
(No.  6513.) 

(Court  of  Civil  Appeals  of  Texas.    San  AntO' 
.    nio.     Feb.  16,  1921.     Rehearing  De- 
nied March  9,  1921.) 

1.  Corporations  «s966t(l)  —  Caneellation  ot 
permit  does  not  prevent  reoovery  by  foreign 
corporation  In  pending  suit. 

When  construed  in  connection  with  Kevi 
St.  art.  1314,  forbidding  suit  by  a  foreign  cor- 
poration on  a  contract  unless  when  the  con- 
tract was  mailed  it  bad  filed  its  articles  of  in- 
corporation, artide  7399,  providing  that  a  cor- 
poration failing  to  pay  its  annual  franchise  tax 
in  advance  as  required  by  article  7394  shall 
thereby  forfeit  its  right  to  do  business  and  be 
denied  the  right  to  sue  or  defend  in  any  of  the 
courts  of  the  state,  and  that  in  any  suit  against 
it  on  a  cause  of  action  arising  before  forfeiture 
no  afSrmative  relief  shall  be  granted,  the  for- 
feiture of  a  foreign  corporation's  permit  does 
not  prevent  its  recovery  in  an  action  brought 
by  it  before  the  forfeiture  for  breach  of  a 
contract  while  it  was  anthorlzed  to  do  business, 
though  such  construction  establishes  a  different 
rule  for  foreign  corporations  as  plaintiffs  from 
that  applying  to  them  as  defendants. 

2.  Corporations  iS=>652— Statute  canceling  for- 
eign corporation's  permits  Is  not  to  be  liber- 
ally oonstrued. 

Rev.  St.  art.  7390,  providing  for  forfeiture 
of  the  permits  of  a  foreign  corporation  for  fail- 
ure to  pay  the  annual  tax,  is  more  or  less  penal 
in  its  nature  and  is  not  entitled  to  a  liberal  or 
strained  construction. 

3.  Corporations  «=>66i( I)— Foreign  corpora- 
tion voluntarily  withdrawing  can  collect  ac- 
crued accounts. 

A  foreign  corporation,  which  had  not  at- 
tempted to  engage  in  business  within  the  state 
after  its  permit  was  forfeited  for  faUure  to  pay 
the  annual  license  tax,  must  be  aesumed  to 
have  voluntarily  withdrawn  from  business  with- 
in the  state  and  cannot  be  denied  the  right 
thereafter  to  collect  by  suit  in  the  state  courts 
an  account  accruing  to  it  while  lawfully  en- 
gaged in  business  within  the  sCate. 

Appeal  from  District  Court,  Travis  Coun- 
ty;  George  Calhoun,  Judge. 

Suit  by  the  Success  Company  against  A. 
I*.  Deveny  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

McCutcheon  &  ChurdJ,  of  Dallas,  and  W. 

D.  Caldwell,  of  Fort  Worth,  lor  appellants. 

Hart  &  Patterson,  of  Austin,  for  appellee. 

SMITH,  J.  "The  Success  Company's 
Branch  Offices,"  a  New  York  corporation,  re- 
covered Judgment  against  A.  L.  Deveny,  as 
prindpal  obligor,  and  J.  M.  Deveny,  as  sure- 
ty, for  $818.97,  being  the  balance  due  on  a 
running  account  arising  under  the  terms  of 
certain  written  contracts  between  the  pur- 
ties..  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  Devenys  have  appealed. 
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The  trial  court  filed  no  Trritten  findings  of 
fact  or  conclusions  of  law. 

Appellants,  In  their  brief,  do  not  challenge 
the  correctness  or  Justness  of  the  account 
sued  on,  or  of  the  Judgment  rendered  there- 
on, but  are  content  to  rest  their  appeal  on 
their  proposition  that  at  the  time  the  case 
was  tried  appellee,  being  a  foreign  corpora- 
tion, h^d  no  existing  permit  to  engage  in  busi- 
ness in  Texas,  and  accordingly  had  no  right 
to  enforce  the  collection  of  its  account 
through  the  courts  of  this  state. 

[1]  The  record  shows  that  In  1915  appel- 
lee, as  required  by  article  1314,  R.  S.,  filed 
a  certified  copy  of  its  charter  with  the  Sec- 
retary of  State,  who  thereupon  issued  to  ap- 
pellee a  permit  to  transact  its  business  in  the 
state.  This  permit  continued  tn  force,  and 
appellee  paid  its  franchise  taxes  due  the 
state,  until  July  2, 1918,  when,  because  of  the 
failure  of  appellee  to  pay  the  franchise  tax 
due  for  the  period  between  May  1, 1918,  and 
May  1,  1919,  the  permit  was  canceled  and 
the  right  of  appellee  to  transact  its  business 
in  the  state  was  forfeited,  as  provided  in 
article  7399,  R.  S.  The  account  sued  on  ac- 
crued in  the  years  1915,  1916,  and  1917;  the 
last  item  thereof  becoming  due. in  February, 
1917,  more  than  a  year  before  the  cancella- 
tion of  appellee's  permit  Appellee  brought 
suit  on  the  account  in  December,  1917,  more 
than  six  montlis  prior  to  the  cancellation  of 
its  permit. 

So,  it  will  be  seen  that  the  transactions  In- 
Tolyed  occurred,  and  the  account  accrued, 
and  suit  waa  brought  thereon,  at  a  time 
when  appellee  was  lawfully  engaged  in  busi- 
ness in  this  state  under  a  permit  issued  to 
it  for  that  purpose  under  the  authority  of  the 
state.  And  it  seems  quite  clear  to  us  that  the 
rights  and  liabilities  of  the  parties  to  this 
transaction  were  thereby  irrevocably  fixed, 
and  that  the  right  became  vested  in  appel- 
lee, so  to  speak,  to  use  the  courts  of  this  state 
to  enforce  the  collection  of  its  account  against 
appellants,  and  we  so  hold. 

[2]  Article  7394  of  the  Revised  Statutes 
provides  that  foreign  corporations,  such  as 
appellee,  shall,  on  or  before  May  1st  each 
year,  pay  its  annual  franchise  tax,  "in  ad- 
vance," and  article  7399  provides  that,  if  this 
tax  be  not  paid  by  July  1st  following  its  due 
date,  such  corporation  shall  thereby  forfeit 
its  right  to  do  business  in  Texas,  and  that, 
in  such  event,  the  excluded  corporation  shall 
be  "denied  the  right  to  sue  or  defend  in  any 
of  the  courts  of  this  state,"  and  that  "In  any 
suit  against  such  corporation  on  a  cause  of 
action  arising  before  such  forfeiture,  no  af- 
firmative relief  shall  be  granted."  Obvious- 
ly, the  provision  last  quoted  has  no  a];^lica- 
tion  here,  since  it  applies  only  to  corpora- 
tions defendant,  and  does  not  apply  to  cor- 
porations plaintiff,  as  in  this  case.  That  the 
provision  as  so  construed  may  tend  to  make 
a  goat  of  a  defendant  and  a  sheep  of  a  plain- 


tiff does  not  matter;  the  provision  Is  plain, 
and  admits  of  no  other  construction.  Being 
more  or  less  penal  in  its  nature,  it  is  not  en- 
titled to  a  liberal  or  strained  construction. 
So  it  is  with  reference  to  the  provision  de- 
nylBg  to  ousted  for^gn  corporations  the 
"right  to  sue  or  defend  in  any  of  the  courts 
of  this  state."  Sufely  it  was  not  intended 
that  this  provision  should  relate  back  to  and 
affect  lawful  transactions  occurring  at  a 
time  when  the  corporation's  franchise  tax 
was  fully  paid  up  and  it  was  operating  un- 
der a  permit  issued  to  It  under  the  lawful 
authority  o(  the  state,  and  then  in  full  force 
and  effect  Kingman  Co.  v.  Borders,  166  S. 
W.  614;  Stark  Co.  v.  Harry  Bros.  Co.,  57 
Tex.  Civ.  App.  529, 122  S.  W.  947;  Texas,  etc., 
Co.  V.  Worsham,  76  Tex.  566,  18  S.  W.  884. 
This  conclusion  is  further  supported  by  the 
language  of  article  1818,  R.  S.,  which  pro- 
vides that  a  foreign  corporation  cannot 
"maintain  any  suit  *  *  *  in  any  of  the  courts 
of  this  state  upon  any  demand  *  *  •  arising 
out  of  contract  •  *  *  unless  at  the  time  such 
contract  was  made  •  •  *  the  corporation  had 
filed  its  articles  of  incorporation  under  the 
provisions  of  this  chapter  in  the  ofBce  of  the 
Secretary  of  State  for  the  purpose  of  pro- 
curing its  permit."  If  it  had  been  Intended 
by  the  Legislature  to  cut  off  such  corpora- 
tion from  access  to  our  courts  In  cases  such 
as  this,  it  .would  have  expressly  excluded 
them  from  the  courts  unless  the  permit  was 
in  effect  at  the  time  suit  Is  filed  and  Judg- 
ment rendered. 

So,  we  hold  that,  as  appellee's  right  of 
action  accrued  at  a  time  when  it  was  law- 
fully engaged  In  business  in  this  state,  and 
its  franchise  tax  for  such  period  had  been 
paid,  and  it  .was  conducting  its  business  uur 
der  the  authority  of  a  permit  issued  to  It  by 
the  state  for  that  purpose  and  still  in  force, 
the  courts  of  the  state  were  open  to  It  to 
enforce  such  right  notwithstanding  it  bad  in 
the  meantime  forfeited  its  privilege  to  con- 
tinue the  transaction  of  such  business  bere.1 

[3]  And  there  is  another  reason  why  ap- 
pellee should  not  be  denied  access  to  oui| 
courts  for  the  purpose  of  collecting  its  ac.| 
count  against  appellant     There  was  testi-l 
mony  authorizing  the  court  to  find,  and  w< 
must  assume  that  It  did  find,  that  after  tbi 
cancellation  of  its  permit  ou  July  2, 1918,  ap^ 
pellee  did  not  engage,  or  attempt  to  engage,| 
in  business  in  this  state.     This  being  the 
case,  we  must  assume  that  appellee  had  com- 1 
pleted   the   business  which   brought  it   into 
this  state,  and  hai  withdrawn,  voluntarily, ! 
from  the  state,  and  brought  this  suit  merely 
to  collect  an  account  accruing  to  it  wldle  law- 
fully engaged  in  business  in  Texas  under  the 
authority  and  laws  thereof,  which  it  would, 
of  course,  have  the  right  to  do. 

All  of  appellants'  assignments,  relating  as 
they  do  to  the  question  discussed,  are  overrul- 
ed, and  the  judgment  is  affirmed. 
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CENTRAL  TEXAS  EXCH.  NAT.  BANK  V. 
SPARKMAN  et  al.     (No.  6280.) 

(Court   of   Civil   Appeals   of   Texas.     Auitin. 

Feb.  2,  1921.     Rehearing  Denied 

March  9,  1021.) 

Chattel  mortgages  «=3l38(2)  —  Mortgage  by 
owner  of  half  Interest  In  laundry  held  Inferior 
to  mortgage  for  purcbaae  prioe  of  other  half 
interest 

Where  defendnnts,  having  a  half  interest  in 
a  laundry  property,  gave  a  mortgage  covering 
all  the  property  to  a  bank,  and  on  the  day  the 
mortgage  was  recorded  purchased  from  plain- 
tiff the  other  nndivided  half  interest,  plaintiff 
not  retaining  a  lien  in  the  bill  of  sale,  but 
taking  a  mortgage  to  secure  the  purchase  price 
which  he  filed  forthwith,  held,  that  the  bank's 
lien  was  inferior  to  plaintiff's  lien. 

Appeal  from  District  Court.  McLennan 
County :  Blchard  I.  Munroe,  Judge. 

Suit  by  B..  £.  Sparkman  against  Pat  J. 
Wj-nne,  tbe  Central  Texas  Excliange  Nation- 
al Bank,  and  others.  .  From  Judgment  for 
plaintiff,  the  bank  appeals.    AfSrmed.  . 

O.  W.  BarcQs,  of  Waco,  for  appellant 
Sleeper,  Boynton  &  Kendall  and  Joe  Tay- 
lor, Jr.,  all  of  Waco,  for  appellees. 

BRADY,  J.  R.  E.  Sparkman  brought  this 
suit  against  Pat  J.  Wynne,  W.  H.  Dudney, 
Waco  Sunshine  Laundry,  a  corporation,  Q.  B. 
Adams,  and  the  Central  Texas  Exdtange  Na- 
tional Bank  of  Waco  to  recover  against  the 
defendants  Wynne  and  Dudney  on  a  note, 
and  to  foreclose  as  against  all  of  the  defend- 
ants a  chattel  mortgage;  The  note  was  ex- 
ecuted by  defendants  Wynne  and  Dudney  to 
the  plaintiff,  and  was  dated  January  25, 
1919.  The  chattel  mortgage  was  of  the  same 
date,  and  was  filed  in  the  office  of  the  coun- 
ty clerk  on  the  same  day. 

Defendants  Wynne  and  Dudney  filed  a  gen- 
eral denial  and  general  demurrer.  The 
other  defendants,  in  addition  to  similar  pleas, 
spedally  set  up  a  note  and  chattel  mortgage 
given  by  the  Waco  Sunshine  Laundry  to 
the  Central  Texas  Exchange  National  Bank, 
covering  the  property  sagainst  which  plain- 
tiff sought  a  foreclosure,  and  alleged  that 
the  mortgage  of  the  bank  was  prior  to  that 
of  plaintiff,  and  the  bank  sought  a  foreclo- 
sure thereon. 

The  trial  was  before  the  court  without  a 
Jury.  Judgment  was 'rendered  for  the  plain- 
tiff against  Wynne  and  Dudney  for  the 
amotmt  of  the  note  and  for  foreclosure  of  his 
lien  on  an  undivided  half  interest  in  the 
property  described  in  his  mortgage;  and  the 
bank's  Hen  was  adjudged  to  be  subject  and 
inferior  to  the  lien  of  plaintiff  on  such  undi- 
vided half  interest.  The  trial  court  filed 
conclusions  of  fact  and  law,  which  we  adopt, 
as  follows: 


"(1)  On  November  20,  1918,  defendant  Pat 
J.  Wynne  owned  the  property  described  in 
the  mortgage  set  out  in  plaintiff's  partition, 
and  on  said  date  sold  an  undivided  half  inter- 
est therein  to  plaintiff. 

"(2)  On  the  26tb  day  of  January,  1919, 
plaintiff  sold  his  half  interest  in  said  property 
to  defendants  Wynne  and  Dudney,  who  gave 
him  for  the  purchase  money  the  note  for  (1,000 
sued  on  by  plaintiff  and  secored  the  same  by 
a  chattel  mortgage  on  said  property  which  was 
duly  registered  on  the  same  date. 

"(3)  Defendants  Adams,  Wynne,  and  Dndney 
incorporated  defendant  Waco  Sun^ine  Laundry 
on  the  16th  day  of  January,  1919,  and  the  ar- 
ticles of  incorporation  were  duly  filed  in  the 
office  of  the  Secretary  of  State  on  the  2l8t  day 
of  January,  1919,  and  defendant  Wynne  sold  to 
said  corporation  all  Us  interest  in  said  prop- 
erty; and  thereafter,  on  the  22d  day  of  Janu- 
ary, 1919,  said  corporation  Waco  Sunshine 
Laundry  gave  a  chattel  mortgage  on  said  prop- 
erty to  secure  the  indebtedness  set  out  and 
described  in  the  answer  of  defendant  Cen- 
tral Texas  Exchange  National  Bank,  which  was 
duly  registered  on  the  25th  day  of  January, 
1919. 

"(4)  The  mortgage  given  by  the  Waco  Sun- 
shine Laundry,  as  above  atated,  did  not  affect 
the  interest  or  rights  of  plaintiff  in  said  prop- 
erty, and  the  chattel  mortgage  given  to  him  by 
Wynne  and  Dudney  to  secure  the  payment  of 
said  note  for  $1,000  is  superior  to  the  lien  and 
mortgage  given  by  Waco  Sunshine  Laundry  to 
defendant  bank  as  to  an  undivided  one-half  of 
said  property. 

"Conclusions  of  law:  I  conclude,  as  a  matter 
of  law,  that  plaintiff  is  entitled  to  have  judg- 
ment against  defendants  Wjrnne  and  Dudney 
for  the  amount  of  principal,  interest,  and  at- 
torney's fees  on  said  note  for  $1,000,  and  for 
foreclosure  of  the  chattel  mortgage  given  to 
secure  said  note  on  an  undivided  one -half  in- 
terest in  said  property,  as  against  all  the  de- 
fendants, and  that  the  defendant  bank  is  en- 
titled to  judgment  for  the  amount  of  its  debt 
against  the  Waco  Sunshine  Liaundry  and  a 
foredosnre  of  the  chattel  mortgage  given  by 
the  Waco  Sunshine  Laundry  to  secure  the 
same  upon  all  of  said  property  described  in 
said  mortgage,  subject  to  the  prior  right  and 
lien  of  plaintiff  on  an  undivided  one-half  of 
the  property  described  In  the  chattel  mortgage 
given  to  him  to  secure  the  payment  of  said 
$1,000  note,  and  I  give  judgment  accordingly." 

Opinion. 

[1  ]  In  several  forms  the  appellant  bank  at- 
tacks the  judgment  upon  the  ground  that,  the 
bank  having  lent  the  sum  of  $4,000  to  the 
Waco  Sunshine  Laundry,  and  having  taken 
a  mortgage  on  its  equipment  to  secure  the 
same,  without  any  knowledge  of  Sparlcman's 
claim,  It  was  entitled  to  a  prior  lieu;  the 
mortgage  having  covered  the  property  includ- 
ed in  the  mortgage  of  Sparkman.  The  vari- 
ous propositions  also  embrace  the  point  that 
the  bill  of  sale  from  Sparkman  to  Wynne 
and  Dudney  conveyed  his  interest  in  an  undi- 
vided one-half  of  the  laundry  property,  with- 
out retaining  a  lien  on  the  same,  and  the 
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latter  parties  bavlng  conveyed  the  same  prop- 
erty to  the  corporation,  Waco  Sunshine  Laun- 
dry, vhich  in  turn  mortgaged  It  to  the  bank 
to  secure  the  loan,  the  conveyance  of  Spark- 
man  by  bill  of  sale  to  Wynne  and  Oudney 
Inured  to  the  benefit  of  the  bank,  although 
the  mortgage  to  the  bank  was  prior  In  time 
to  the  bill  of  sale.  In  other  words,  It  is 
claimed  that  Simrkman  having  sold  his  In- 
terest to  Wynne  and  Dudney,  after  they  had 
conveyed  the  property  to  the  corporation,  and 
after  It  had  mortgaged  the  property  to  the 
bank,  without  his  bavlng  retained  any  lien 
on  the  property,  he  waived  any  claim  or 
Interest  therein  and  any  security  therefor, 
and  is  estopped  fr<Hn  datmlng  a  lien  on  the 
same. 

We  do  not  think  there  is  any  merit  in  any 
of  these  contentions,  and  that  the  trial  court 
rendered  the  correct  Judgment  upon  the  facts 
of  the  case.  At  the  time  Wynne  and  Dudney 
incorporated  the  Waco  Sunshine  lAundry, 
and  at  the  time  Wynne  sold  his  interest  In 
the  property  to  the  corporation,  he  owned 
but  an  undivided  half  Interest  therein,  and 
had  no  power  or  authority  to  convey  Spark- 
man's  undivided  half  interest  The  latter 
did  not  consent  to  the  transfer  of  his  In- 
terest to  the  corporation,  and  did  not  have 
any  knowledge  thereof  until  after  the  bank 
took  Its  mortgage.  Wynne  could  convey  no 
greater  title  than  he  had,  and  therefore  the 
mortgage  from  the  corporation  to  the  bank 
did  not  and  could  not  affect  the  interest  or 
rights  of  Sparkman  in  the  property. 

As  to  the  point  that  Sparknmn  had  con- 
veyed his  undivided  half  interest  to  Wynne 
and  IKidney,  on  the  same  day  that  the 
bank's  mortgage  was  filed,  and  bad  not 
retained  any  lien  In  the  bill  of  sale,  and 
that  therefore  the  transfer  of  title  inured  to 
the  benefit  of  the  bank,  it  Is  enough  to  say 
that,  on  the  same  dny  and  as  a  iMirt  of  the 
same  transaction,  Sparkman  took  a  mortgage 
Hen  from  his  vendees  to  secure  the  purchase 
price,  and  filed  the  mortgage  forthwith.  He 
did  not  lose  his  rights  to  security  on  the  prop- 
erty by  the  bill  of  sale,  although  It  may  have 
preceded,  In  point  of  time,  the  mortgage  giv- 
en on  the  same  day.  The  record  is  clear  to 
the  effect  that  the  transfer  by  bill  of  sale 
<ind  the  taking  of  the  mortgage  were  so  relat- 
ed, in  point  of  time,  as  to  be  one  transaction, 


and  there  is  neither  any  estoppel  nor  other 
principle  upon  which  it  can  be  claimed  the 
bank  secured  a  superior  lien.  Sparkman  was 
not  responsible  for  the  bank's  failure  to  dis- 
cover his  interest  In  the  property,  nor  for 
any  misrepresentations  of  Wynne  and  Dud- 
ney, <Mr  either.  If  any  there  were. 

All  the  assignments  have  been  consid- 
ed  and  are  overmled,  and,  no  reversible  er- 
ror having  been  shown,  the  Judgment  is  af- 
firmed. 

Afllrmed. 

On  Motion  for  Rehearing. 

Appellant's  motion  for  rehearing  has  been 
given  due  consideration,  but  we  see  no  rea- 
son to  recede  from  our  former  conclusions, 
and  the  motion  is  overruled. 

Appellant,  however,  has  asked  us  to  file  an 
additional  conclusion  of  fact  to  the  effect 
that  the  bill  of  sale  from  Sparkman  to  Wynne 
and  Dudney  did  not  retain  a  lien.  We 
think  our  original  opinion  fairly  discloses 
that  the  bill  of  sale  did  not,  on  its  face,  pur- 
port to  reserve  title  to  the  property  or  any 
lien  thereon.  Furthermore,  the  instrument 
is  in  the  statement  of  facts,  and  speaks  for 
itself.  Ooimsel  for  appellant,  however,  seems 
to  think  the  case  cannot  be  properly  present- 
ed to  the  Supreme  Court  without  the  addi- 
tional finding  asked.  In  view  of  this,  we  ac- 
cede to  the  request,  and  expressly  find  that 
the  bill  of  sale  does  not,  on  its  face,  retain 
any  lien. 

It  is  thought  proper  to  say  that  this  ad- 
ditional finding  is  not  really  an  ultimate  fact, 
since  this  circumstance  does  not  determine 
the  issue  as  to  whether  or  not  Sparkman,  at 
the  time  he  conveyed  the  property  to  Wynne 
and  Dudney,  in  fact  retained  a'  mortgage  to 
secure  the  purchase  price.  Furthermore,  the 
finding  does  not  militate  against  the  con- 
clusion of  the  trial  court,  adopted  by  us,  that 
the  note  for  the  purchase  money  was  secur- 
ed by  chattel  mortgage  executed  and  regis- 
tered on  the  same  day  that  the  bill  of  sale 
was  made.  We  pointed  out  in  the  original 
opinion  the  reasons  why  the  chattel  mort- 
gage was  effective  to  secure  the  debt  not- 
withstanding the  execution  on  the  same  day 
of  the  bill  of  sale,  which  did  not  expressly 
retain  a  lien. 

Motion  overruled. 


Digitized  by 


Google 


Tex.) 


TERRY  tt  al.  V.  TERRY  St  «I.    (No.  tl72.) 

(Oonrt  of  Civil  Appeals  of  Texas.    El  Paso. 

Feb.    10,    1921.    Rehearing   Denied 

March  10,  1921.) 

1.  TMancy  In  common  ®=3l5(5)— One  tenant 
cannot  dalm  by  adverse  possession  unless 
ho  has  repudiated  title  of  cotenant. 

Possession  of  a  cotenant  will  be  presnmed 
to  be  in  right  of  the  common  title,  and  he  will 
not  be  permitted  to  claim  the  protection  of 
the  statute  of  limitation  unless  it  clearly  ap- 
pears that  he  has  repudiated  the  title  of  his 
cotenant  and  is  holding  adversely  to  it. 

2.  Tenancy  In  oommon  «=>I5(2)— Other  tM- 
ants  must  have  aotsal  knowledge  of  asset* 
tlOR  hy  eo-tenant  of  hostile  claim  or  pre- 
samptlve  notice  thereof. 

In  partition  between  cotenants  wherein  one 
claims  adversely,  it  must  be  shown  to  claim 
the  protection  of  statute  of  limitations  that 
the  cotenant  against  whom  the  adverse  claim 
is  asserted  had  actual  Icnowledge  thereof  or 
that  possession  and  assertion  of  a  hostile  daim 
was  of  such  notorious  character  that  such  co- 
tenant  would  be  presumed  to  have  notice 
thereof. 

3.  Tenancy  In  oommon  «=3l5(7, 8) — Roglstra- 
tlon  of  deed  under  which  olalmant  holds  held 
eonstruotlve  notice. 

In  partition  where  a  cotenant  in  possession 
claimed  by  adverse  possession,  the  registration 
of  a  deed  under  which  be  held  was  constructive 
notice  to  his  cotenants  of  the  existence  of  the 
deed. 

4.  Tenancy  In  common  «=3l5(IO)— Evldonoo 
held  to  sustain  finding  of  adverse  possession 
by  cotenant. 

In  partition  where  a  cotenant  claimed  the 
land  by  adverse  possession,  evidence  held  to 
warrant  a  finding  that  the  possession  and  asser- 
tion of  adverse  claim  under  a  recorded  deed 
was  of  aueh  oneqoivocal  and  notorious  charac- 
ter and  so  long  continued  that  it  could  be  pre- 
sumed that  plaintiffs  had  notice  thereof,  and 
their  rights  were  barred  by  limitation. 

Appeal  from  District  Court,  Erath  County ; 
J.  B.  Keith,  Judge. 

Action  by  S.  F.  Terry  and  others  against 
W.  E.  Terry  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Aftlrmed. 

Sanford  &  Harris,  of  Waco,  for  appellants. 

R.  L.  TbomiNSOn  and  Plttman  &  Taylor,  all 
of  Stephenrllle,  for  appellees. 

Statement  of  Case. 

HIGGINS,  J.  Clnybom  Terry  died  between 
1891  and  1893.  At  the  time  of  his  death  be 
owned  a  tract  of  land  In  Erath  tonnty  con- 
sisting of  160  acres.  Upon  his  death  this 
land  passed  by  Inheritance  in  nine  equal  parts 
to  bia  heirs,  consisting  of  certain  children 
and  their  descendants.  One  of  his  children 
was  Joseph  Terry,  who  died  March  17,  1919. 
Another  child  was  J.  R.  Terry,  who  died  in 
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1877,  leaving  a  snrvlTlng  wife,  M.  M.  Terry, 
and  several  children. 

By  general  warranty  deed  dated  July  21. 
1893,  the  other  children  of  Claybom  Terry 
executed  a  deed  to  said  Joseph  Terry  pur- 
porting to  convey  "an  undivided  eight-ninths 
(■/»)  interest  in  and  to"  said  land,  describing 
same  by  metes  and  bounds  and  appropriate 
reference  to  the  patent  issued  by  the  state. 
M.  M.  Terry,  the  surviving  wife  of  J.  R.  Ter- 
ry, also  joined  in  this  conveyance.  The  deed 
recites  a  cash  consideration  of  9685,  of  which 
$75  was  paid  to  M.  M.  Terry.  This  deed  was 
duly  recorded  in  Erath  county  on  December 
8,  1897.  On  July  10,  1919,  the  children  of  J. 
R.  Terry,  to  wit,  S.  F.  Terry,  J.  M.  Terry, 
E.  R.  Terry,  L.  L.  Terry,  J.  T.  Terry,  and 
Mrs.  M.  Ii.  Morrow,  Joined  by  her  husband, 
brought  this  suit  In  the  district  court  of 
Erath  county  against  the  belrs  of  Jos^h 
Terry,  alleging  that  the  plaintiffs  owned  an 
undivided  one-ninth  Interest  In  said  land  and 
the  defendants  owned  an  eight-ninths  interest 
therein,  and  praying  a  partition.  Defendants 
answered  by  general  denial  and  pleaded  the 
three,  five,  and  ten  years'  statutes  of  limi- 
tation. The  Interest  In  the  land  asserted  by 
the  plaintiffs  was  that  which  was  inherited 
by  them  from  Claybom  Terry  through  their 
deceased  father,  J.  R.  Terry, 

Upon  trial  before  the  -court  Judgment  was 
rendered  against  the  plaintiff  and  fee-simple 
title  vested  in  the  defendanta  Findings  of 
fact  and  condusions  of  law  were  not  filed 
by  the  trial  court  The  plaintiffs  In  the  case 
appeal  from  the  Judgment  rendered. 


Opinion. 

DiKni  the  facta  stated  it  is  shown  that 
upon  the  death  of  Claybom  Terry  an  un- 
divided one-ninth  Interest  passed  to  Joseph 
Terry,  the  father  of  appellees.  Another  such 
Interest  passed  to  the  children  of  J.  R.  Terry, 
appellants  here.  The  remaining  seven-ninths 
Interest  passed  to  the  other  children  of  the 
decedent,  who  executed  the  deed  of  July  21, 
1893,  which  purported  to  convey  to  Joseph 
Terry  an  undivided  eight-ninths  interest  in 
the  land.  Mrs.  M.  M.  Terry,  the  surviving 
wife  of  J.  R.  Terry,  and  mother  of  appellants, 
Joined  in  this  deed  as  a  grantor  and  re- 
ceived $75  of , the  consideration  paid,  but  in 
fact  she  was  a  sttanger  to  the  title  and  had 
no  Interest  therein,  for  upon  the  death  of 
Claybom  Terry  the  Interest  of  J.  R.  Terry 
passed  direct  to  his  children.  It  thus  ap- 
pears that  appellants  became  cotenants  With 
Joseph  Terry  and  were  entitled  to  the  relief 
which  they  sought  unless  their  title  is  defeat- 
ed by  limitation. 

Upon  trial,  whidi  was  bad  in  January, 
1920,  S.  F.  Terry,  one  of  the  plaintiffs,  testi- 
fied in  their  behalf.  According  to  his  testi- 
mony he  was  then  53  years  old  and  had  lived 
in  Hill  and  McLennan  counties  in  the  state 
of  Texas  since  1893;    h.  L.  Terry  was  58 
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years  old;  J.  M.  Terry,  51  years;  J.  T.  Terry, 
43  years;  Mrs.  Morrow,  46  years;  and  E. 
R.  Terry  about  5  years  younger  than  J.  M. 
Terry.  His  mother,  Mrs.  M.  M.  Terry,  died 
In  Hill  county,  Tex.,  on  November  24,  1919. 
Prior  to  her  death,  Mrs.  M.  M.  Terry  lived 
with  her  son,  one  of  the  plaintiffs  herein,  J. 
T.  Terry,  and  died  at  his  home.  Since  1893 
the  mother  and  the  children  have  visited 
with  each  other.  The  witness  and  E.  R. 
Terry,  in  1889,  while  their  grandfather  was 
still  alive,  visited  in  Erath  county  and  were 
upon  the  land  in  controversy. 

J.  O.  Terry,  a  son  of  Claybom  Terry,  testi- 
fied for  the  defendants  that  he  lived  in  the 
vicinity  of  De.sdemona  from  1885  until  1891 
and  had  made  two  visits  back  since  leaving ; 
that  on  his  first  visit  back,  which  be  thought 
was  in  1893,  Us  brother  Joseph  Terry  was 
living  on  the  land  with  bis  wife  and  family 
and  had  possession  of  the  whole  premises; 
that  there  was  then  about  75  or  80  acres  in 
cultivation,  a  two-room  log  house,  outhouses, 
barns,  and  well.  His  next  visit  was  in  1900, 
and  at  that  time  his  brother  was  living  on 
the  place,  and  so  far  as  he  knew  bad  entire 
possession  thereof.  At  that  time  his  brother 
was  cultivating  the  place  and  making  a  crop ; 
he  had  the  place  under  fence ;  part  of  it  was 
in  cultivation;  all  that  was  in  cultivation  was 
under  fence.  As  to  the  ttasture  being  fenced, 
be  did  not  remember. 

W.  B.  Terry,  a  son  of  Joseph  Terry,  and 
one  of  the  defendants  Herein,  testified  to  the 
following  effect:  That  his  father  bought  the 
place  in  1893  and  moved  onto  the  place  at 
that  time.  The  witness  was  then  eight  years 
old.  He  lived  on  the  place  with  bis  father 
from  1893  continuously  to  1909,  when  the 
witness  left,  and  his  father  was  cultivating 
and  farming  the  land  during  that  time. 
There  were  about  50  or  60  acres  in  cultiva- 
tion upon  the  plaoe  tn  1893,  also  two  log  hous- 
es and  a  log  pen  for  a  barn.  The  cultivated 
land  was  then  fenced.  Daring  1893  his  father 
put  into  cultivation  35  or  40  more  acres  and 
after  that  time  fenced  the  rest  of  the  place, 
built  a  barn,  and  added  two  rooms  to  the 
house;  set  out  an  orchard  and  cross-fenced 
the  place,  and  built  ditches  thereon.  The 
father  resided  on  the  land  from  1893  until  he 
died  in  1919. 

Walter  Terry,  a  son  of  Joseph  Terry,  and 
one  of  the  defendants,  in  substance  testified 
as  follows:  That  be  moved  onto  the  land  in 
1893  with  his  father,  being  then  about  11 
years  old,  and  lived  continuously  on  the  place 
from  the  time  be  moved  there  until  the  latter 
part  of  1901.  During  that  time  his  father 
used  the  place  as  a  home  and  cultivated 
same ;  built  houses  and  fences  and  put  more 
land  into  cultivation.  He  never  heard  of  any 
adverse  claim  until  this  suit  wa»  filed.  From 
1893  until  his  death  his  father  worked  and 
cultivated  the  land  and  collected  the  rents 
and  revenues;  his  father  put  the  entire  tract 


under  fence  and  built  two  additional  rooms 
to  the  house;  he  built  a  three-roMU  house 
for  a  rent  house ;  built  new  barns ;  put  ont 
an  orchard ;  built  three  or  four  surface  tanks 
and  cross-fenced  the  place.  He  never  beard 
of  any  one  objecting  or  raising  any  question 
about  his  father  using,  cultivating,  and  im- 
proving the  place.  His  father  cultivated  the 
place  continuously  and  lived  thereon  from 
1893  until  his  death  in  1919. 

A  tramber  of  other  disinterested  witnesses 
testified  to  the  fact  that  Joseph  Terry  had 
lived  continuously  upon  the  land  from  about 
1893  until  his  death,  during  which  time  he 
was  in  actual  and  exclusive  possession  there- 
of, cultivating,  using,  and  enjoying  the  same. 

Pat  L.  Pittman,  an  attorney  of  .Stephen- 
viUe,  testified  that  as  an  attorney  be  visited 
Mrs.  M.  M.  Teriy  for  the  purpose  of  securing 
a  statement  from  her  regarding  the  rights 
of  the  plaintilTs  in  the  case.  It  appears  that 
this  visit  took  place  in  July,  1919.  He  visited 
her  at  the  residence  of  Jess  Terry  (one  of 
the  plaintiffs);  that  upon  this  occasion  he 
asked  Jess  Terry  if  he  bad  known  that  Joe 
Terry  had  claimed  this  land  as  his  own  ever 
since  be  got  that  deed,  and  he  said  that  he 
had. 

It  was  admitted  that  Joseph  Terry  had 
paid  the  taxes  on  the  land  since  1893.  It  ap- 
pears that  this  land  was  not  of  very  great 
value  until  the  development  of  oil  in  the 
Desdemona  field.  This  land  was  in  that 
vicinity  and  immediately  became  quite  valu- 
able. Some  time  prior  to  December,  1918,  it 
appears  that  Joseph  Terry  filed  a  suit  in  the 
district  court  of  Erath  county,  numbered 
4523,  and  entitled,  "Joseph  Terry  et  al.  v. 
Unknown  Heirs  of  M.  M.  Terry."  The  plain- 
tiffs Introduced  a  portion  of  the  testimony 
given  by  Joseph  Terry  upon  the  hearing  of 
cause  No.  4523,  which  testimony  bad  been 
reduced  to  writing  and  filed  in  the  case  as 
provided  by  law.  That  portion  of  the  testi- 
mony of  Joseph  Terry  so  offered  in  e^'ldence 
reads  as  follows: 

"My  name  is  Joseph  Terry.  I  reside  in 
Erath, county,  Tex.,  and  am years  old. 

"I  am  one  of  the  plaintiffs  in  this  case,  and 
own  one-half  undivided  interest  in  the  land  de- 
scribed in  the  deed  from  M.  M.  Terry  and  oth- 
ers shown  to  me.  (Here  the  deed  describing 
320  acres  of  land  hereinafter  set  out  was  shown 
to  the  witness.) 

"My  wife  and  myself  owned  this  land.  It 
was  commnnity  property,  being  bought  with 
funds  made  while  we  were  married  and  bought 
during  the  time  we  were  living  together.     My 

wife  is  now  dead.     She  died  ,  or  about 

that  date. 

"&Iy  wife  and  myself  had  four  children. 
Their  names  are:  Wylie  E.  Terry,  a  son;  Lil- 
lian E.  Buchan,  a  daughter;   Walter  D.  Terry, 

a  son;   and Terry,  who  is  now  dead  and 

who  left  surviving  him  a  widow,  Bobbie  I. 
Terry. 

"Bobbie  I.  Terry  and  my  deceased  son  had 
five   children.     Their   names   are  as   follows: 
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Norma  Terry,  abont  17  years  ofd;  Leone  Terry, 
about  13  years  old;  Scholer  Terry,  about  9 
years  <dd;  Bunice  Terry,  about  6  years  old; 
and  Lee  Edwin  Terry,  about  3  years  old. 

"As  stated  to  you  awhile  ago,  I  own  one 
half  of  this  320  acres  and  the  children  own  the 
other  half,  together  with  the  widow  of  my 
deceased  son  and  Bobbie  I.  Terry  and  his  wife. 
"My  -mie  and  myself  bought  this  land  in 
1893,  from  my  brothers  and  sisters;  they  hav- 
ing an  interest  in  it  as  heirs  of  my  father.  The 
names  of  my  brothers  and  sisteiB  are  as  fol- 
lows: O.  M.  Terry;  Mrs.  M.  B.  Lowe;  J.  C 
Terry;  T.  B.  Harris;  M.  J.  Spradling;  B.  A. 
Crenshaw;  C.  R.  Terry;  and  J.  R.  Terry; 
the  latter  being  the  husband  of  M.  M.  Terry. 
J.  R.  Terry  is  dead  and  died  about  February, 
1877. 

".T.  R.  Terry  and  M.  M.  Terry  had  two  chil- 
dren, but  I  do  not  know  them  or  where  they 
are.  Nothing  has  been  heard  from  them  since 
about  their  father's  death.  I  think  the  oldest 
child  was  bom  in  1861,  and  the  other  is  about 
5  years  younger  than  he. 

"They  have  never  made  any  claim  against  this 
land.  Their  mother  executed  the  deed  shown 
to  me. 

"We  paid  $658.00  for  the  land  and,  besides 
this,  other  valuable  considerations  were  paid. 
This  was  an  adequate  price  and  a  good  price 
tor  the  land  at  the  time.  In  other  words,  it 
was  the  market  price  at  that  time.  M.  M.  Ter- 
ry received  the  same  price  as  the  others,  they 
conveying  an  undivided  interest  in  the  land  and 
received  the  proportionate  consideratiou  there- 
for. 

"My  wife  and  myself  up  to  her  death  occu- 
pied and  owned  this  land  and  cultivated  it, 
claiming  the  same  as  our  own  and  using,  en- 
joying the  same  and  we  were  never  molested 
in  our  title  thereto.  No  one  ever  asserted  any 
interest  therein  and  we  paid  the  taxes  thereon 
all  along.  The  same  is  true  with  the  children 
and  myself  since  my  wife's  death.  Further- 
more, we  had  the  land  under  fence  all  the  time. 
This  was  longer  than  ten  years— in  fact,  ever 
since  it  was  bought  by  us. 

"This  suit  was  brought  because  M.  M.  Terry's 
children  did  not  join  in  the  deed,  and  I  was  ad- 
vised that  this  interest  could  only  be  cured  by 
suit  or  deed  from  them,  and  not  being  able  to 
fiod  them  I  had  this  suit  filed  and  (laim  the 
land  both  under  my  deed  and  by  limitation." 

Appellants  question  the  snfflclency  of  the 
evidence  to  support  die  judgment.  Their  con- 
tention In  effect  is  that  they  were  cotenants 
of  Joseph  Terry;  that  they  were  not  shown 
to  hare  had  actual  knowledge  that  Joseph 
Terry  had  repudiated  their  title  and  was 
holding  adversely  thereto;  and  that  the  evi- 
dence is  Insufficient  to  affect  them  with  con- 
structive notice  of  such  repudiation  and  ad- 
verse holding. 

11)  It  is  well  settled  that  the  possession  of 
a  cotenant  will  be  presumed  to  be  In  right 
of  the  common  title,  and  he  will  not  be  per- 
mitted to  claim  the  protection  of  the  statute 
of  limitation  unless  It  clearly  appears  that 
Ike  has  repudiated  the  title  of  his  cotenant 
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and  Is  holding  adversely  to  it.    Alexander  T. 
Kennedy,  19  Tex.  496,  70  Am.  Dec.  338. 

[2]  Furthermore  it  must  be  shown  that  the 
cotenant  against  whom  the  adverse  claim 
is  asserted  had  actual  knowledge  thereof,  or 
that  the  possession  and  assertion  of  a  hostile 
claim  was  of  such  notorious  character  that 
such  cotenant  will  be  presumed  to  have  no- 
tice of  the  same.  PhUUpson  v.  Flynn,  83 
Tm.  682,  19  S.  W.  136;  House  v,  Williams, 
16  Tex.  Civ.  App.  122,  40  S.  W.  414;  Stiles 
▼.  Hawkins  (Com.  App.)  207  8.  W.  89. 

[3]  The  registration  of  the  deed  of  July  21, 
1893,  was  constructive  notice  to  the  cotenants, 
the  plaintiffs  In  this  case,  of  Its  existence. 
Puckett  V.  McDaniel,  8  Tex.  Civ.  App.  630,  28 
S.  W.  360;  Morgan  v.  White,  50  Tex.  CTv. 
App.  318,  110  S.  W.  491 ;  Carr  v.  Alexander, 
149  S.  W.  218. 

J.  R.  Terry  had  a  one-ninth  Interest  in  the 
land  acquired  by  inheritance,  and  the  deed 
mentioned  in  fact  conveyed  the  sevoi-nlnths 
Interest  owned  by  seven  of  the  other  heirs  of 
Claybom  Terry,  hut  it  purported  to  convejr 
an  eight-ninths  interest  and  was  signed  by  a 
grantor  who  in  fact  bad  no  title,  to  wit,  M. 
M.  Terry,  the  surviving  wife  of  J.  R.  Terry 
and  mother  of  the  plaintiffs.  This  deed  de- 
scribed the  tract  by  metes  and  bounds.  When 
It  was  recorded  in  1897,  all  of  the  plaintiffs 
were  of  age.  It  is  shown  that  M.  M.  Terry 
lived  with  one  of  the  plaintiffs  (J.  T.  Terry) 
until  her  death  In  1919,  and  that  the  <ibil- 
dren  had  visited  with  each  other.  It  Is  ap- 
parent that  Joseph  Terry  claimed  the  J.  R. 
Terry  Interest  under  the  conveyance  of  M^s. 
M.  M.  Terry.  It  Is  further  and  abundantly 
shown  that  for  20  years  after  the  execution 
of  this  deed  and  for  22  years  after  its  record 
he  remained  in  actual,  exclusive,  and  con- 
tinuous possession  of  the  land.  During  all 
of  this  time  he  openly  and  notoriously  ex- 
ercised the  right  of  full  ownership. 

That  he  was  claiming  and  holding  adverse 
to  the  plaintiffs  Is  apparent,  and  the  only 
question  is  whether  they  were  affected  with 
notice  thereof. 

[4]  We  are  of  the  opinion  that  under  the 
evidence  the  trial  court  was  warranted  in 
flndlng*  that  the  possession  of  Joseph  Terry 
and  the  assertion  by  him  of  a  claim  hostile  to 
plaintiffs,  under  the  recorded  deed,  was  of 
such  unequivocal  and  notorious  character  and 
so  long  continued  that  it  may  be  presumed 
the  plaintiffs  had  notice  thereof  and  their 
right  barred  by  limitation.  In  support  of  this 
view,  see  Church  v.  Waggoner,  78  Tex.  200,. 
14  S.  W.  581 ;  Cryer  v.  Andrews,  11  Tex.  170; 
Puckett  y.  McDaniel,  8  Tex.  Civ.  App.  680, 
28  S.  W.  360;  Robles  v.  Robles,  154  S.  W. 
280 ;  Honea  v.  Arledge,  56  Tex.  Olv.  App.  296, 
120  S.  W.  508 ;  Morgan  v.  White,  50  Tex.  Olv. 
App.  318,  110  S.  W.  491 ;  Carr  v.  Alexander, 
149  S.  W.  218. 

Affirmed. 
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POWELL  V.  MULDER.    (No.  8496.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Feb.  19,  1921.) 

1.  Appeal  and  error  «=9l064(l)— Instruotion  In 
kroker'a  action  for  commission  harmless  to 
Mm. 

In  an  action  by  a  broker  for  commissions 
on  sale  of  realty  owned  by  defendant,  it  being 
at  least  an  issuable  fact  whether  or  not  plain- 
tiff broker  had  a  contract  with  defendant  to 
sell  the  land,  instruction  that  the  jury  should 
find  for  plaintiff  if  they  found  that  he  and  de- 
fendant contracted  as  alleged  by  plaintiff,  and 
that  plaintiff  procured  a  purchaser  ready,  will- 
ing, and  able  to  buy  on  terms  satisfactory  to 
defendant,  was  harmless  to  plaintiff. 

2.  Brokers  ^=»40— Broker  not  entitled  to  com- 
mission unless  he  has  contract  obllgatlna 
seller  to  pay. 

A  broker  has  no  right  to  enforce  payment 
of  commission  unless  he  has  a  contract,  ex- 
press or  implied,  whereby  the  seller  is  obligat- 
ed to  make  payment;  the  mere  fact  that  a 
broker  is  the  procuring  cause  of  sale  not  as 
matter  of  law  determining  the  question  of  the 
seller's  liability. 

Appeal  from  Collin  County  Court;  B.  Ii. 
Moulden,  Judge. 

Suit  by  W.  J.  Powell  against  H.  Mulder. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Martin  Kindle,  Mort  W.  Muse,  and  James 
M.  Muse,  all  of  McKinney,  for  appellant. 

G.  R.  Smith  and  W.  R.  Abernathy,  both  of 
McKinney,  for  appellee. 

RAINEY,  C.  J.  Appellant,  Powell,  sued 
appellee,  Mulder,  to  recover  commissions  for 
the  sale  of  certain  real  estate  owned  by  ap- 
pellee which  was  sold  to  one  McAtee  for 
$7,700. 

The  defendant,  Mulder,  answered  by  gen- 
eral demurrer  and  alleged  that  no  sale  was 
made  by  said  Powell ;  that  said  sale  was 
made  by  himself,  and  that,  If  said  land  was 
ever  listed  with  appellant  by  appellee,  ap- 
pellee made  the  sale  long  after  he  (Mulder) 
bad  taken  It  out  of  ai^ellant's  hands,  and 
after  he  bad  told  appellant  to  have  nothing 
more  to  do  with  It;  that  there  was  no  con- 
tract made  between  Powell  and  Mulder  that 
appellant  should  find  a  purchaser  of  the  land. 
In  the  state  of  the  record  as  we  find  it,  no 
other  verdict  and  Judgment,  it  seems,  could 
have  been  rendered  than  was  rendered. 
There  is  no  bill  of  exception  or  objection  tak- 
en to  the  charge  of  the  court,  and  all  objec- 
tions thereto  must  be  regarded  as  having 
been  waived.  The  charge  given  by  the  court, 
however,  presented  no  reversible  error, 

[1,  2]  The  appellant  complains  of  that  part 
of  the  court's  charge  wherein  the  Jury  were 
told  to  find  for  plaintiff  if  they  found  that 


"the  plaintiff  and  defendant  entered  Into  a 
contract  as  alleged  by  the  plaintiff  and  that 
the  plaintiff  procured  a  purchaser  ready, 
willing,  and  able  to  buy  upon  the  terms  satis- 
factory to  the  seller."  There  was  no  objec- 
tion, as  before  stated,  to  the  charge,  but, 
if  there  had  been,  it  is  not  apparent  that  the 
charge,  under  the  evidence,  in  any  way  injur- 
ed the  appellant.  It  was  at  least  an  issuable 
fact  as  to  whether  or  not  the  appellant  had 
a  contract  with  the  appellee  to  sell  the  land 
at  all,  and,  if  he  did  not  have  such  a  con- 
tract, bo  was  in  no  event  entiUed  to  recover. 

"A  broker  has  no  right  to  enforce  the  pay- 
ment of  a  commission  unless  he  has  a  contract, 
express  or  implied,  by  which  the  seller  is  ob- 
ligated to  make  such  payment.  The  mere  fact 
that  a  broker  is  the  procuring  cause  of  a  sale 
being  made  does  not,  as  a  matter  of  law,  de- 
termine the  question  of  liability  on  the  part  of 
the  seUer."  Goode  v.  Sears,  226  S.  W.  463; 
Dunn  V.  Price,  87  Tex.  819,  28  S.  W.  681. 

There  la  no  reversible  error  shown,  and 
under  the  evidence  the  charge  Is  correct,  and 
the  Judgment  will  be  affirmed. 

Affirmed. 


FLEMING  et  al.  v.  HEAD  et  ux.    (No.  1 164.) 

(Court  of  Civil  Appeals  of  'lexas.    Bl  Paso. 

Feb.  10,  1921.    Rehearing  Denied 

March  10,  1921.) 

1.  Alteration  of  instruments  ®=»7— Filllna  in 
blanks  In  oil  lease  held  material  alteration. 

Where  the  dense  in  an  oil  lease  providing 
for  payment  to  extend  the  time  for  complet- 
ing the  well  had  nnfilled  blanks  for  designating 
the  place  and  amount  of  the  payments  and  the 
extension  thereby  secured  when  the  lease  was 
executed,  the  unauthorized  filling  of  those 
blanks  by  the  lessee  was  a  material  alteration 
of  the  lease,  which  was  not  binding  on  the  les- 
sors. 

2.  Alteration  of  Instruments  €=>29— Evidenoe 
held  to  show  unauthorized  alteration  of  oil 
lease  after  execution. 

Where  two  disinterested  witnesses  testified 
that  the  blanks  in  the  clause  of  an  oil  lease 
providing  for  extension  of  the  time  for  com- 
pleting the  well  were  not  filled  in  when  the 
lease  was  executed,  and  the  lessor  testified  be 
had  given  the  lessee  no  authority  to  fill  in  those 
blanks,  the  evidence  was  sufficient  to  sustain 
a  finding  that  the  filling  in  of  the  blanks  was 
nn  alteration  subsequent  to  the  execution  of 
the  lease. 

Appeal  from  District  Court,  Erath  Coun- 
ty; J.  B.  Keith,  Judge. 

Suit  by  W.  W.  Head  and  wife  against  M. 
H.  Fleming  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Alexander  &  Baldwin,  of  Fort  Worth,  for 
appellants. 

Chandler  &  Pannill,  of  StepXienville,  for 
appellees. 


AssFor  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 
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HIGOIN8,  3.  By  amended  petition  filed 
July  14,  1919,  appellees,  W.  W.  Head  atad 
wife,  sought  to  cancel  an  oil  and  gas  lease 
given  b7  them  to  the  appellants,  Fleming 
and  Roberts,  dated  Febrnary  12,  1918.  The 
lease  'was  in  the  usual  form,  and  recited  that 
tor  a  cash  consideration  of  $1  paid  and  of 
the  covenants  and  agreements  made  by  the 
leasees  the  oil  and  gas  rights  were  granted 
for  a  period  of  five  years. 

The  court  found  that  when  the  Instrument 
was  executed  and  delivered  by  the  lessors  it 
contained  a  provision  which  reads  as  fol- 
lows: 

"If  no  well  be  commenced  on  said  land  on  or 
before  the  first  day  ol  February,  1919,  this 
leaae  shall  terminate  as  to  both  parties  unless 
the  lessee  on  or  before  that  date  shall  pay  or 
tender  to  the  lessor  or  to  the  lessor's  credit  in 

the    bank   at  or   its    successors, 

which  shall  continue  as  the  depository  regard- 
less of  changes  in  ownership  of  said  land  the 

sum  of dollars  which  shall  operate  as  a 

rental  and  cover  the  privilege  of  deferring  the 

commencement   of   a  well   for   months 

from  said  date." 

And  that  after  the  ezecntlon  and  ddlvery 
of  the  Instrument  the  lessees,  without  the 
knowledge  or  consent  of  the  lessors,  filled  in 
the  blank  spaces  In  the  quoted  portion  of  the 
contract  and  so  altered  the  same  that  It  read 
as  follows: 

"If  no  wen  be  commenced  on  said  land  on 
or  before  the  first  day  of  February,  1919,  this 
leaae  shall  terminate  as  to  both  parties  unless 
the  lessee  on  or  before  that  date  shall  pay  or 
tender  to  the  lessor  or  to  the  lessor's  credit  in 
the  Fanners'  State  Bank  at  Clariette,  Texas, 
or  its  successors,  which  shall  continue  as  the 
depository  regardless  of  changes  in  ownership 
of  said  land,  the  sum  of  one  dollars  which  shau 
operate  as  a  rental  and  cover  the  privilege  of 
deferring  the  commencement  of  a  well  for 
twelve  months  from  said  date." 

It  was  fnrther  found  that  up  to  the  date 
of  the  trial  the  appellees  had  drilled  no  well 
upon  the  premises,  nor  had  they  begun  any 
operations  to  drill  the  same.  It  was  shown 
by  the  testimony  of  one  of  the  attorneys  for 
the  appellants  that  remittance  of  $1  had  been 
made  to  the  bank  at  Clariette  for  the  ac- 
connt  of  the  plaintiffs,  before  February  1, 
1919.    The  plaintiffs  refused  to  accept  same. 

Jndgment  In  favor  of  the  plaintiffs  was 
rendered,  and  the  defendants,  Fleming  and 
Roberts,  appeal. 

[1]  The  lease,  as  It  was  originally  executed 
and  delivered,  in  express  terras  provided  that 
the  same  should  terminate  unless  the  lessees 
on  or  before  Febrnary  1,  1919,  commenced 
a  well  on  the  premises.  This  was  not  done, 
and  judgment  was  properly  rendered  cancel- 
ing the  lease  because  of  such  failure.  The 
filling  In  of  the  blank  ^aces  In  the  Instru- 
ment, whereby  the  lessees  were  authorized 
to  defer  the  commencement  of  a  well  by  pay- 


ing to  the  lessors,  or  to'  the  lessors'  credit  in 
the  bank,  the  sum  of  $1  annually,  was  unau- 
thorized. This  alteration  materially  changed 
the  terms  of  the  original  Instrument  so  as  to 
give  it  a  different  legal  effect  from  that 
which  It  originally  had,  and  worked  a  change 
in  the  rights  of  the  parties.  The  lessors  were 
not  bound  by  this  alteration,  for  It  Imposed 
upon  them,  against  their  will,  a  new  con- 
tract, to  whose  terms  they  have  never  agreed. 
1  R.  C.  L.  990 ;  Adams  v.  Falrcloth,  97  S.  W. 
507;  Bowser  v.  Cole,  74  Tex.  222,  11  S.  W. 
1131;  Bank  v.  Novlch,  89  Tex.  381,  34  S;  W. 
914. 

The  court  properly  refused  to  give  any  ef- 
fect to  the  altered  terms  of  the  instrument, 
and  since  a  well  was  not  commenced  within 
the  time  specified  In  the  original  contract, 
the  plaintiffs  were  properly  allowed  a  recov- 
ery. 

[2]  The  only  assignments  of  the  appellants 
upon  this  phase  of  the  case  are  the  ninth 
and  tenth,  wherein  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  an  alteration 
Is  questioned.  These  assignments  are  wholly 
without  merit,  for  the  plaintiff  W.  W.  Head 
testified  that  the  alteration  was  made  with- 
out his  consent,  and  two  disinterested  wit- 
nesses testified  that  when  the  lease  was  ex- 
ecuted and  delivered  the  blank  spaces  had 
not  been  filled  In. 

There  are  a  number  of  other  assignments 
relating  to  th»  findings  of  fact  and  conclu- 
sions of  law  of  the  trial  court  upon  other 
phases  of  the  case,  and  complaining  of  cer- 
tain rulings  upon  evidence.  These  remain- 
ing assignments  are  wholly  unrelated  to  the 
alteration  Issue.  It  Is  therefore  unnecessary 
to  consider  the  same,  for.  If  they  were  all 
well  taken.  It  must  sttll  be  held  that  upon 
the  Issue  of  alteration  the  Judgment  In  favor 
of  the  plaintiffs  was  proper. 

Affirmed. 


BRUCK    BROS.   V.    LIPMAN,   SPEIR    & 
HAHN.     (No.  6518.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Feb.  23,  1921.) 

1.  Evidence  ®=>7I — Presumption  of  delivery  of 
letter  arises  only  after  proof  of  due  mailing. 

The  legal  presumption  that  a  letter  was 
delivered  to  the  addressee  arises  only  after 
proof  that  the  letter  was  properly  addressed, 
stamped  with  the  proper  postage,  and  mailed, 
and  that  the  usual  time  for  transmission  of 
mail  between  the  points  had  transpired. 

2.  Evidence  ®=37 1— Probable  time  for  trans- 
mission during  war  should  be  proved. 

The  uncertainty  of  the  mails  during  the  war 
with  Germany  is  well  known,  so  that,  to  raise 
the  presumption  of  delivery  of  a  letter  cancel- 
ing an  order  before  the  goods  were  shipped,  the 
probable  time  necessary  for  transmission  of 
the  letter  should  have  been  proved. 
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3.  Trial  <8=»404( I)— Finding  letter  wu  not  re- 
ceived i«  finding  facts  did  not  establish  pre- 
sumption. 

A  finding  by  the  trial  court  that  a  letter 
mailed  to  plaintiffs  was  not  received  is  equiva- 
lent to  a  finding  that  the  circumstances  of  the 
mailing  proved  by  the  evidence  did  not  raise 
the  presumption  of  the  reception  of  the  letter. 

4.  Sales  <s=3340— Seller  can  hold  return  good* 
for  buyer  and  sue  for  price. 

Where  the  seller  shipped  goods  to  the 
buyer  before  he  received  a  letter  canceling  the 
order,  he  can,  after  the  goods  were  returned 
to  him,  hold  them  subject  to  the  orders  of  the 
buyer  and  sue  for  the  purchase  price. 

Appeal  frbm  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Suit  by  UiiHiian,  Speir  &  Hahn  against 
Bruck  Bros.  Judgment  for  tbe  plaintiffs  in 
the  county  court  on  appeal  from  tbe  justice 
of  tbe  peace,  and  defendants  appeal.  Af- 
firmed. 

Nathan  Patten,  of  Waco,  for  appellants. 
H.  P.  Jordan,  of  Waco,  for  appellees. 

FLY,  0.  J.  Appellees  sued  appellants  In 
the  justice's  court  upon  a  verified  account 
tor  certain  mercbandise  sold  and  delivered 
by  them  to  appellants  of  tbe  value  of  $121.79, 
and  obtained  Judgment.  On  appeal  to  the 
county  court  the  same  Judgment  was  ren- 
dered. 

There  is  no  statement  of  facts,  but  tbe 
findings  of  fact  show  that,  at  tbe  Instance 
and  request  of  appellants,  tbe  appellees,  on 
November  14,  1918,  shipped  to  them  from 
New  York  to  Waco,  Tex.,  "certain  strictly 
military  novelties"  of  the  value  of  $121.ra. 
On  November  7,  1918,  appellants  wrote  a  let- 
ter to  appellees  countermanding  tbe  order, 
but  there  was  no  evidence  that  the  letter  was 
received  by  appellees.  The  goods  arrived  at 
Waco  on  November  18,  1921.  When  the 
goods  arrived  appellants  would  not  receive 
them  and  sent  them  back  to  appellees,  at 
New  York,  and  they  have  since  been  held  by 
appellees  subject  to  the  order  of  appellants. 

[1]  There  is  a  finding  that  the  major  por- 
tion of  the  novelties  were  to  be  manufactured 
for  appellants  by  appellees,  and  also  that 
they  were  shipped  at  the  earliest  opportuni- 
ty. There  was  evidence  to  the  effect  that  a 
letter  countcrclaiming  the  order  for  the  goods 
was  mailed  to  appellees  at  their  place  of 
business  on  November  7,  1918,  one  week  be- 
fore the  goods  were  shipped  by  appellees.  If 
that  mailing  had  been  accompanied  with  the 
necessary  proof,  the  legal  presumption  would 
arise  that  appellees  received  it  21  R.  G.  L. 
p.  7&1,  {  36.  To  raise  the  presumption  of 
delivery,  however,  certain  essentials  must  be 
{M-oved.  It  must  not  only  be  proved  that 
the  letter  was  properly  addressed  and  mail-. 


ed,  bat  that  the  proper  postage  was  on  the 
letter,  as  well  as  the  usual  time  that  was  tak- 
en for  delivery  of  mall  between  place  of  mail- 
ing and  New  York  In  November,  1918.  Noth- 
ing seems  to  have  been  proven  in  this  case 
except  that  a  letter  from  appellants  to  ap- 
pellees, addressed  to  them  at  their  place  of 
business  in  New  York  City,  was  mailed. 
Where  the  letter  was  mailed  or  whether  It 
was  properly  stamped  was  not  diown,  nor 
as  to  the  usual  time  of  the  delivery  of  mail 
between  the  two  points  was  there  any  proof. 

[2, 3]  The  uncertainty  of  tbe  mails  dur- 
ing the  war  of  America  with  Germany  Is  wdl 
known,  and  there  should  have  been  proof  as 
to  the  probable  time  It  would  at  that  time 
have  takm  for  a  letter  to  reach  New  York 
from  the  place  where  It  was  mailed.  The 
court  affirmatively  found  that  there  was  no 
proof  that  appellees  received  tbe  letter, 
which  was  equivalent  to  a  finding  that  the 
circumstances  of  the  mailing  did  not  raise  a 
piresumptlon  of  the  reception  of  the  letter. 
Tbe  case  must  therefore  be  considered  as 
though  no  notice  of  cancellation  of  the  order 
was  received  by  appellees  before  the  goods 
were  shipped,  and  this  case  would  not  come 
within  the  purview  of  the  decisions  In  Tufts 
V.  Lawrence,  77  Tex.  628,  14  S.  W.  166,  Tufts 
v.  Stuart,  '23  S.  W.  834,  and  Adler  y.  Klber, 
6  Tex.  Civ.  App.  415,  27  S.  W.  23. 

[«]  The  goods  were  sent  back  to  appellees 
at  the  Instance  of  appellants  and  have  been 
since  held  by  appellees  subject  to  tbe  order 
of  appellants  Appellees  were  authorized, 
when  appellants  refused  to  receive  the  good!>. 
to  hold  tbe  goods  subject  to  the  order  of 
appellants  and  to  sue  for  the  price  of  them, 
and  this  they  chose  to  do.  Welden  v.  Texas 
Meat  Co.,  65  Tex.  487;  Avant  v.  Watson,  67 
Tex.  Civ.  App.  304.  122  S.  W.  686. 

The  Judgment  la  affirmed. 


8TEGER  at  al.  v.  QREER.    (No.  6281.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Jan.  19,  1921.     Rehearing  Denied 

March  9,  1921.) 

1.  Partnership   «=930  —  Agreement    to    share 
profits  alone  held  to  establleh  partnership. 

An  agreement  to  purchase  horses  and  moles 
for  sale  to  the  government,  the  parties  to  share 
equally  in  the  profits,  constituted  a  partnership 
notwithstanding  they  made  no  provision  aa  to 
losses. 

2.  Account   stated   «=>5,    18(2)— Acknowledg- 
ment of  correctness  makes  an  account  stated. 

In  a  suit  against  partners  on  an  account 
stated,  it  is  necessary  to  set  out,  as  was  done 
by  exhibit  to  the  petition,  the  items,  but  it 
was  not  necessary  to  prove  their  correctness, 
and,  where  some  of  the  partners  had  acknowl- 
edged the  correctness  of  the  account  and  prom- 
ised payment,  it  was  an  account  stated. 
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3.  PartMrship  «s>IS2— AdmiMlon  of 
Mr  Mails  othera. 

Where  a  partnership  has  been  proved,  the 
admission  of  one  partner  is  binding  upon  all 
of  them. 

4.  Aeeonnt  stated  «S9I9(3)— EvManoe  held  to 
show  correotnoss  of  Items. 

In  an  action  on  an  account  stated,  evidence 
of  the  parties  owing  the  same  heli  sufficient 
to  establish  its  correctness. 

5.  Partnership  ®=>55 — Evidence  of  alleged  part- 
ner held  sufBcient  to  establish  relation. 

Testimony  of  one  of  the  defendants  tliat 
they  had  entered  into  an  agreement  to  pur- 
chase horses  and  mules  for  sale  to  the  gov- 
ernment, each  to  share  equally  in  the  profits, 
was  sufficient,  if  believed  by  the  jury,  to  estab- 
lish partnership. 

6.  Appeal  and  error  ®=>  1 002— Verdict  on  con- 
flicting evidence  conclusive. 

Where  the  evidence  was  conflicting  as  to 
whether  certain  partners  agreed  to  pay  a  debt 
and  relieve  others,  and  the  issues  were  fairly 
submitted  to  the  jury,  the  verdict  is  binding 
on  the  Court  of  Appeals. 

7.  Partnership  «=s>2l7(2)— In  action  for  part- 
nership debt,  why  creditor  did  not  levy  on 
property  held  Immaterial. 

Id  an  action  against  partners  dealing  in 
mules  to  recover  for  feed  furnished,  an  assign- 
ment of  error  to  the  admission  of  testimony 
tending  to  show  that  one  of  the  defendants 
was  estopped  from  denying  the  partnership  be- 
cause of  making  representations  to  plaintiff  of 
his  own  wealth,  and  thus  influencing  plaintitt 
not  to  levy  on  the  mules,  held  immaterial;  the 
issue  being  whether  defendants  owed  the  debt 

8.  Trial  «s»259(4)>-Limlting  Inatmetion  must 
bo  requested  where  evidence  admissihie  as  to 
•ne  defendant. 

In  an  action  against  partners,  an  objec- 
tion by  one  of  them  that  some  statements  made 
by  the  other  partners  in  his  absence  were 
placed  in  evidence  held  untenable,  since  they 
were  admissible  as  against  the  others,  and,  if 
such  objector  wished  to  protect  himself,  he 
should  have  requested  an  instruction  limiting 
Buch  testimony. 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Ireland  Graves,  Judge. 

Suit  by  H.  C.  Greer  against  Ed.  D.  Bteger 
and  others.  Verdict  and  judgment  for  plaln- 
tlCf,  who  remitted  a  part  of  the  judgment, 
and  defendants  appeal.    Affirmed. 

White,  Cartledge  &  Wilpox,  Q.  C.  Taylor, 
and  F.  C.  Morse,  all  of  Austin,  for  appellants. 

Garrett,  Brownlee  &  Goldsmith  and  Sbd- 
ton  &  Sbelton,  all  of  Austin,  for  appellee. 

JENKINS,  J.  This  Is  a  suit  brou^t  by 
appellee  against  the  appellants,  John  Wear, 
Ed.  D.  Steger,  and  Clyde  Campen,  for  an 
amount  alleged  to  be  due  him  for  feed  sold 
to  said  parties  as  partners.  G^be  appellants 
denied  the  partnership  under  oath.    Wear  al- 
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leged  that  Steger,  for  a  valuable  conaideia- 
tion,  had  assumed  the  payment  of  the  debt 
sued  on,  and  asked  for  Judgment  over  against 
Steger.  Steger  alleged  that  Wear,  for  a  val- 
uable consideration,  had  assumed  the  pay- 
ment of  the  debt  sued  on,  and  asked.  In  the 
event  that  judgment  was  rendered  against 
him,  that  he  have  judgment  over  against 
Wear.  The  case  was  submitted  on  special 
issues  as  follows: 

"Question  No.  1:  Prior  to  November.  14, 
1917,  had  the  defendants  Wear,  Steger,  and 
Campen  entered  into  an  agreement  whereby 
each  of  them  was  to  receive  an  equal  share 
of  the  profits  that  might  arise  from  the  sale 
of  horses  and  mules  by  Wear  and  Campen  to 
the  United  States  government,  or  the  agents 
of  such  government?"  To  which  the  jury  an- 
swered:   "Yes." 

"Question   No.   2:    Prior   to  November   14, 

1917,  had  the  defendants  Wear  and  Steger 
entered  into  an  agreement  whereby  the  two  of 
them  should  share  equally  In  the  profits  to 
be  derived  from  the  sale  by  Wear  of  mules  and 
horses  to  the  United  States  government  or 
its  agents?"  To  which  the  jury  answered: 
"No;   as  all  three  are  partners." 

"Question  No.  3:  At  the  time  of  the  purport- 
ed agreement  between  defendant  Wear  and 
defendant  Steger  in  the  American  National 
Bank,  or  at  any  other  time  or  place,  did  the 
defendant  Steger  agree  unconditionally  that  he 
would  pay,  among  other  debts,  the  debt  of 
Wear  to  the  plaintiff,  or  was  such  agreement, 
if  any,  conditioned  on  Wear's  delivering  to 
Steger  certain  property?"  To  which  the  jury 
answered:    "Tes;    unconditionally." 

Questions  Nos.  4  and  5  were  rendered  im- 
material by  the  jury's  previous  answers,  and 
they  were  not  answered  by  the  jury. 

"Question  No.  6:  If  you  have  answered  that 
defendant  Steger  and  defendant  Wear  did  not 
make  the  partnership  agreement  inquired  about 
in  No.  2,  then  state: 

"(a)  Whether  or  not  Steger  represented  to 
Greer,  in  the  letter's  store,  that  he  and  Wear 
were  partners. 

"(b)  And,  if  so,  did  Greer  rely  on  said  state- 
ment, and  on  that  account  refrain  from  levying 
an  attachment  on  the  live  stock  that  was  ship- 
ped by  Wear  to  Steger?" 

To  which  the  jury  answered:  "(a)  Tes.  (b) 
Yes." 

"Question  No.  7:  Did  defendant  Steger,  at 
Greer's   store,   in   Austin,   about  October   18, 

1918,  in  consideration  of  Greer's  acquiescence 
in  Wear  and  Steger's  moving  a  car  of  horses 
alleged  to  belong  to  Wear  from  Austin  to  Bon- 
ham,  assume  to  pay  $1,280  of  the  debt  of 
Wear  to  Greer  sued  upon?"  To  which  the  jury 
answered:    "Yes." 

"Question  No.  8:  (a)  At  the  time  of  thr 
purported  settlement  between  defendant  Weai 
and  defendant  Steger  at  Bonham,  state  wheth- 
er or  not  the  defendant  Wear  had  agreed  to 
ship  to  defendant  Steger,  and  had  failed  tc 
ship  to  him,  any  of  the  following  property:  Twt 
moles,  two  horses,  and  certain  buggies,  harness, 
halters,  and  fencing? 

"(b)  If  so,  in  the  settlement  that  was  made 
at  Bonham  was  it  understood  or  agreed  that 
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defendant  Wear  was  released  from  farther  ob- 
ligation, if  any,  to  ship  said  property?" 

To  which  the  jury  answered:  "(a)  No,  (b) 
Xes." 

In  answer  to  special  issue  submitted  at  the 
request  of  plaintiff,  the  jury  found  that  the 
defendants  were  indebted  to  plaintiff  in  the 
sum  of  $1,323.13,  and  6  per  cent  Interest 
from  January  1, 1919.  Judgment  was  render- 
ed in  accordance  with  such  verdict  The 
plaintiff  filed  a  remittitur  as  to  $160  of  the 
judgment,  with  Interest  from  January  1, 1919. 

Question  No.  2  was  submitted  upon  the  is- 
sue raised  by  appellee's  pleading  to  the  effect 
that,  if  he  was  mistalcen  as  to  the  partner- 
ship between  all  three  of  the  parties,  then  he 
alleged/  In  the  alternative,  that  Wear  and 
Steger  were  partners  in  the  transaction  with 
reference  to  the  mules  and  horses. 

Question  No,  3  was  submitted  upon  the  Is- 
sue raised  upon  the  testimony  of  Wear  that 
Steger  In  the  American  National  Bank  agreed 
to  pay  the  debt  in  controversy ;  Steger's  tes- 
timony In  regard  to  that  being  that  he  made 
such  agreement  upon  condition  that  Wear 
ship  to  him  certain  mules,  horses,  and  other 
property,  which  condition,  he  alleged,  was  not 
complied  with  by  Wear. 

Question  No.  6  was  submitted  upon  the  al- 
legation in  plaintiff's  petition  that,  if  Wear 
and  Steger  were  not  in  fact  partners,  Steger 
was  estopped  to  deny  such  partnership  by 
reason  of  certain  representations  in  reference 
thereto  made  by  him  to  plaintiff  in  plalntifTs 
store. 

Question  No.  7  was  submitted  upon  this 
same  issue.  Question  No.  8  was  submitted 
upon  the  issue  raised  by  pleadings  and  evi- 
dence of  Steger  that  be  had  agreed  to  pay 
certain  debts,  including  the  one  in  contro- 
versy, upon  condition  that  Wear  ship  certain 
horses,  mules,  and  other  property  to  him,  and 
that  Wear;  bad  failed  to  comply  with  this 
agreement. 

There  was  sharp  controversy  In  the  evi- 
dence as  to  practically  all  of  the  Issues  sub- 
mitted. After  a  careful  examination  of  the 
record,  we  have  concluded  that  the  evidence 
is  sufficient  to  sustain  the  findings  of  the 
Jury. 

[1  ]  Appellants  Insist  that  their  request  for  a 
peremptory  charge  in  their  favor  should  have 
been  given,  and  that  the  finding  of  the  jury 
should  have  been  set  aside,  for  the  reason  that 
the  evidence  Is  wholly  insufficient  to  prove 
partnership.  Their  ground  for  this  contention 
is  that  the  testimony  of  Wear,  whlCh  Is  relied 
upon  to  show  partnership,  was  only  to  the 
effect  that  all  parties  had  entered  into  an 
agreement  to  purchase  horses  and  mules  for 
sale  to  the  government,  and  that  they  were 
to  share  equally  In  the  profits,  and  that  noth- 
ing was  said  about  sharing  In  the  losses. 
Wear  stating  that  they  did  not  expect  to  have 
any  losses,  but  in  fact  the  transaction  proved 
nni)rofltable. 

There  are  some  cases  that  hold,  and  we 


think  correctly  so,  that  where  one  of  two  or 
more  parties  has  no  interest  in  the  property 
acquired,  and  he  is  to  receive  a  part  of  the 
profits  as  wages,  this  does  not  constitute  a 
partnership.  However,  the  general  rule  Is 
that  an  agreement  to  share  In  the  profits  coa- 
stitutes  a  partnership  between  the  parties 
making  such  agreement  C!othran  v.  Mar- 
maduke,  60  Tex.  370;  Buford  v.  Lewis,  87 
Ark.  412,  112  S.  W.  963 ;  Kelley  v.  Masterson, 
100  Tex.  43,  93  S.  W.  427;  DlUey  v.  Abright 
19  Tex.  Civ,  App.  487,  48  S.  W.  648;  Fouke 
V.  Brengle,  51  S.  W.  519;  Fink  v.  Brown. 
183  S.  W.  50;  Boberts  v.  McKlnney,  187  S. 
W.  976;  Avery  v.  Cotton  Seed  OU  MUl,  196 
S.  W.  351. 

[2,  S]  Appellants  also  insist  that  the  verdict 
of  the  Jury  Is  not  supported  by  the  evidence, 
in  that  there  was  no  proof  as  to  the  correct- 
ness of  the  account  sued  on;  their  position 
being  that  this  was  a  suit  upon  an  open  ac- 
count. We  hold,  however,  that  this  was  a 
suit  upon  a  stated  account.  In  such  case  it 
is  necessary  to  set  out,  as  was  done  by  an  ex- 
hibit to  the  petition  in  this  case,  the  items 
of  the  account,  but  it  is  not  necessary  to 
prove  the  correctness  of  such  items,  where 
there  has  been  an  agreement  by  the  party  ow- 
ing said  account  that  it  Is  correct,  and  that 
he  will  pay  the  same.  Neyland  v.  Neyland, 
19  Tex.  423 ;  Wroten  Lumber  Co.  v.  Mlneola 
Box  Co.,  95  S.  W.  744 ;  McCamant  v.  Batsell, 
58  Tex.  363 ;  Maverick  v.  Maury,  79  Tex.  441, 
16  S.  W.  686.  Both  Wear  and  Steger  admitted 
to  appellee  that  the  account  was  correct,  and 
Steger  promised  appellee  to  pay  the  same. 
An  account  stated  is  an  acknowledgment  of 
an  existing  liability,  by  reason  of  the  trans- 
actions between  the  parties  with  reference  to 
such  account  1  R.  C.  L.  207,  208,  211,  213, 
219,  220.  The  partnership  having  been  prov- 
en the  admission  of  one  of  the  parties  is  bind- 
ing upon  all  of  them. 

[4]  In  addition  to  what  has  been  stated  in 
the  preceding  paragraph  we  think  the  cor- 
rectness of  the  account  was  sufficiently 
shown  by  the  testimony.  Wear  stated  upon 
the  stand  that,  if  he  had  the  money,  be  would 
pay  this  account,  which  Is  equivalent  to  say- 
ing that  it  is  correct  The  correctness  of  an 
account  may  be  proven  by  a  party  owing  the 
same  by  bis  admission  of  its  correctness, 
without  going  into  the  items.  Walker  v.  Lan- 
ey,  27  S,  C.  150,  3  S.  E.  63. 

[6]  The  testimony  of  Wear  was  positive 
that  all  of  the  api)ellants  herein  entered  Into 
an  agreement  to  purchase  horses  and  males, 
with  a  view  of  selling  the  same  to  the  gov- 
ernment, and  that  each  was  to  share  equally 
in  the  profits.  There  is  other  testimony  tend- 
ing to  support  this  evidence,  but  that  alone 
Is  sufficient,  if  the  jury  believed  it  to  be  true, 
which  they  evidently  did,  as  indicated  by 
their  verdict 

[•]  It  would  serve  no  useful  purpose  for 
us  to  quote  the  testimony  pro  and  con  upon 
the  issues  as  to  whether  Steger  agreed  with 
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Wear  to  pay  this  debt  unconditionally,  or  up- 
on conditions  with  which  Wear  did  not  com- 
ply. Neither  would  it  serve  any  useful  pur- 
pose for  us  to  quote  the  testimony  as  to  the 
agreement  alleged  by  Steger  and  denied  by 
Wear,  that  subsequent  to  the  agreement  to 
the  American  National  Bank  Wear,  for  a  val- 
uable consideration  to  him  paid  by  Steger, 
assumed  the  payment  of  this  debt  The  evi- 
dence upon  both  of  these  issues  was  conflict- 
ing. The  issues  were  fairly  submitted  to  the 
jury,  and  the  verdict  of  the  Jury  Is  btoding 
on  us. 

[7]  Several  of  the  assignments  of  error  are 
as  to  the  admission  of  testimony  Intended  to 
show  that  Steger  was  estopped  from  denying 
the  partnership,  to  that,  for  tastance,  Greer 
testified  that  Steger  stated  to  him  that  he 
was  a  man  of  great  wealth,  and  that  he  would 
pay  the  account,  and  that  Greer  believed  said 
statement,  and  was  toflnenced  thereby  not  to 
levy  upon  the  mules  which  were  at  that  time 
In  AusUn.  It  Is  immaterial  as  to  why  Greer 
did  not  levy  upon  the  mules.  The  issue  to 
this  case  Is:  Did  the  appellants  owe  the 
debt? 

[8]  Also  there  are  some  objections  urged  by 
Campen  as  to  some  statements  that  were 
made  by  Wear  or  Steger  in  his  absence.  Such 
testimony  was  certainly  admissible  as  against 
Wear  and  Steger;  therefore  the  court  did 
not  err  to  overrultog  objections  to  the  same. 
Wberct  there  are  several  parties  to  a  suit, 
and  tbe  testimony  is  admissible  as  agatost 
one  or  more  of  them,  and  not  as  against  an- 
other, sndi  other  party  may  protect  himself 
hy  Tcguesting  the  court  to  tostruct  the  Jury 
as  to  th*  limitation  to  be  put  upon  such  tes- 
timony. No  such  tostructlons  were  requested 
in  this  case.  Walker  v.  Brown,  66  Tex.  566, 
1  S.  W.  TOT;  Railway  Ck).  v.  Pool,  63  Tex. 
246 ;  Hallway  v.  Harlan,  62  8.  W.  871. 

We  have  examined  all  of  the  80  assign- 
ments of  error  to  this  case,  and  do  not  think 
that  any  of  them  show  cause  for  reversal. 

No  reversible  error  appeartog  of  record, 
the  Judgment  of  the  court  below  is  afllrmed. 

Afilrmed. 


MORRISON  V.  BENNETTE.    (No.  639.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Feb.  9,  1921.) 

I.  Adverse  possession  <8=»44—VaoaBoy. for  two- 
month  periods  between  successive  occupancies 
held  not  to  break  continnlty  of  possession. 

In  trespass  to  try  title,  in  which  plaintiff 
daimed  title  under  the  statutes  of  limitation, 
finding  of  continued  occupancy  during  required 
period  held  warranted,  notwithstanding  that  in 
several  instances  there  was  a  period  of  about 
two  months  between  the  time  when  one  oc- 
cupant moved  out  and  another  moved  in. 
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2.  Appeal  and  error  «=903l(6)— Trial  court 
presumed  not  Influenced  by  Incompetent  evi- 
dence. 

It  wIQ  be  presumed  that  the  court  trying 
the  case  without  a  jnry  was  not  influenced  by 
incompetent  evidence,  in  the  absence  of  a  con- 
trary showing. 

3.  Evidence  «=9353(3)— Extraneous  and  self- 
serving  declarations  In  deed  not  admissible 
against  stranger  to  deed. 

Extraneous  and  self-serving  declarations  to 
a  deed  of  conveyance  are  not  admissible  to 
evidence  against  stranger  to  the  deed. 

4.  Evidence  €=>353 (3)— Recitals  in  deed  ad- 
missible to  show  privity  between  piaintiif  and 
predecessor. 

In  trespass  to  try  title,  to  which  plaintiff 
claimed  to  have  acquired  title  by  adverse  pos- 
session, recitals  m  deed  to  plaintiff  from  prede- 
cessor, offered  not  as  a  muniment  of  title,  but 
to  show  privity  between  plaintiff  and  predeces- 
sor to  establish  continuity  of  possession,  held 
admissible  for  such  purpose  as  against  objec- 
tion that  defendant  was  not  a  party  thereto. 

5.  Adverse  possession  ®=>43(3)— Variance  be- 
tween description  In  petition  and  description 
In  deed  between  plaintiff  and  predecessor 
harmless. 

Where  platotiS  claimed  title  by  adverse  pos- 
session, variance  between  description  of  land 
in  petition  and  description  in  deed  between 
'plaintiff  and  predecessor  was  harmless,  where 
the  deed  was  not  offered  as  a  muniment  of  title, 
but  for  the  purpose  of  proving  privity  between 
plaintiff  and  such  predecessor  to  establish  con- 
tmuity  of  possession  for  required  period.     ' 


Error  from  District  Court,  Montgomery 
C!ounty ;  D.  F.  Stogleton,  Judge. 

Suit  by  J.  O.  H.  Bennette  against  W.  A. 
Morrison  and  others.  Judgment  for  plnln- 
titf,  and  named  defendant  brings  error.  Af- 
firmed. 

W.  A.  Morrison,  of  Cameron,  and  R.  A. 
Powell,  of  Montgomery,  for  plaintiff  to  error. 

W.  N.  Foster,  of  C!onroe,  for  defendant  to 
error. 

HIGHTOWER,  C.  J.  The  defendant  to 
error,  Bennette,  as  plaintiff  below,  filed  this 
suit  in  the  district  court  of  Montgomery 
county,  seektog  to  recover  160  acres  of  land, 
which  was  patented  to  Samuel  V.  Lamotbe 
by  patent  No.  105,  volume  41,  and  Issued  on 
May  3, 1873.  The  plaintiff  named  as  defend- 
ants the  unknown  heirs  of  S.  V.  Lamotbe, 
and  also  the  unknown  heirs  of  several  other 
persons,  and,  to  addition,  named  as  defend- 
ants Y.  W.  Holmes  and  W.  A.  Morrison,  who 
were  sued  in  their  capacities  as  trustees  for 
certato  other  persons  named  in  the  petition. 

The  first  count  of  the  plaintiff's  peUtlon 
was  to  the  statutory  form  of  trespass  to  try 
title,  and,  In  addition  thereto,  plaintiff  spe- 
cially pleaded  and  claimed  title  under  the 
five  and  ten  years  statutes  of  limitation. 
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All  defendants  sued  as  unknown  belrs 
were  duly  dted  by  publication,  and  it  ap- 
pears from  tbe  record  tbat  an  attorney  was 
duly  appointed  by  the  trial  court  to  repre- 
sent them,  and  their  answer  filed  by  sucb  at- 
torney consisted  of  a  general  denial  and 
plea  of  not  guUty.  Defendant  Holmes  filed 
a  disclaimer,  and  defendant  Morrison,  in  tbe 
capacity  in  which  he  was  sued,  answered  by 
a  general  denial  and  a  plea  of  not  guilty. 

The  case  was  tried  before  the  tourt  with- 
out a  Jury,  and  resulted  in  a  judgment  in 
favor  of  plaintiff  against  all  defendants  for 
tbe  100  acres  of  land  sued  for.  From  this 
Judgment  defendant  Morrison  alone  prose- 
cuted a  writ  of  error  to  this  court.  For  con- 
venience and  brevity  plaintiff  in  error  will 
be  referred  to  as  appellant,  and  defendant 
in  error  as  appellee.  The  trial  court,  at  the 
request  of  appellant,  prepared  and  filed  the 
following  findings  of  fact  and  conclusions  of 
law: 

"Findings  of  Fact. 

"First.  I  find  that  the  land  and  premises  de- 
scribed in  plaintiff's  original  petition,  being  tbe 
Samael  V.  Lamothe  survey  of  160  acres,  more 
or  less,  is  situated  in  Montgomery  county,  Tex- 
as, except  as  to  about  five  or  six  acres,  which 
portion  lies  across  Peach  creek,  in  San  Jacinto 
county;  and  that  said  survey  was  patented  by 
the  state  of  Texas  to  Samael  Y.  Iiamothe  May 
21,  1873. 

"Second.  I  find  that  the  land  and  premises 
described  in  plaintiff's  original  petition  have  for 
a  great  many  years  been  known  as  the  old 
Cude  place.  It  was  originally  improved  and  oc- 
cupied by  one  Eli  Grey  in  about  1879.  It 
came  into  the  possession  of  Isom  Moberly  or 
Warren  Davis  about  1890  or  1891,  and  from 
that  time  until  plaintiff  acquired  it  from  Cude 
,  by  deed  dated  January  20,  1903,  it  was  con- 
thiuoualy  occupied  under  claim  of  ownership, 
and  in  .such  a  way  as  to  ripen  title  by  adverse 
possession  under  the  statute  of  ten  years'  lim- 
itation. I  find  that  Isom  Moberly,  Warren 
Davis,  S.  D.  Barclay,  Joe  Wiggins,  and  J.  R. 
Cude  each  owned  and  claimed  said  land,  being 
the  entire  survey,  and  together  constitute  a 
chain  of  title  down  to  plaintiff,  J.  O.  H.  Ben- 
nette.  Said  parties  occupied  the  land  and  held 
tbe  same  adversely,  either  themselves  or  by 
tenants,  for  each  and  every  year  of  said  time 
from  the  time  Moberly  or  Davis  bonght  it,  as 
aforesaid,  until  plaintiff  purchased  it  from  Cude, 
in  1903. 

"That  at  least  a  portion  of  the  land,  ranging 
from  a  mere  garden  to  some  five  or  six  acres, 
was  in  cultivation  each  year  of  said  period, 
and  a  family  of  the  claimant  or  his  tenant  oc- 
cupied it  each  year,  and  I  find  that  there  was 
no  vacancy  between  the  occupancy  of  the  sev- 
eral parties,  except  for  a  very  brief  period  after 
one  occupant  would  move  out  and  until  the 
next  moved  in,  and  I  find  that  there  was  no 
such  vacancy  as  would  break  the  chain  of  tiUe 
under  tbe  limitations  statutes. 

"Fourth.  I  further  find  that  at  the  time 
plaintiff,  Bennette,  acquired  tbe  land  it  was 
occupied  by  one  Stegall  as  a  tenant  of  Cude, 
and  that  he  thereupon  became  tbe  tenant  of 


plaintiff,  and  remained  his  tenant  occupying 
the  place  and  holding  it  for  plaintiff  for  about 
a  year  end  a  half.  That  thereafter  Tom  Picker- 
ing and  John  Wiggins,  as  plaintiff's  tenants, 
occupied  the  place  in  all  about  three  years, 
and  that,  therefore,  after  plaintiff  acquired  the 
place,  he  had  continuous,  adverse  possession 
thereof  through  his  tenants  Stegall,  Pickering, 
and  Wiggins  about  four  and  one -half  years. 
Said  tenants  Stegall  and  Rckering  and  Wig- 
gins occupied  the  place,  with  their  families, 
and  used  a  portion  of  the  land,  cultivating, 
using,  and  enjoying  the  same  continuously  from 
the  time  plaintiff  purchased  it  for  a  period  of 
about  four  and  one -half  years. 

"Fifth.  I  further  find  that  plaintiff  and  those 
under  whom  he  holds  and  claims  have  had  con- 
tinuous, adverse  possession  of  said  land  and 
premises  from  about  1890  or  1891  to  1907  or 
1908,  and  that  during  all  of  said  period  said 
persons  have  cultivated,  used,  and  enjoyed  said 
premises  and  claimed  the  same  adversely  as 
against  the  whole  world. 

"Conclusion  of  Law. 

"Based  upon  the  foregoing  findings  of  fact, 
I  conclude  as  matter  of  law  that  plaintiff  has 
titie  to  tbe  land  and  premises  described  in  his 
petition  under  and  by  virtue  of  the  statute  of 
limitations  of  ten  years,  and  I  so  find  and  judg- 
ment is  accordingly  awarded  plaintiff." 

Appellant,  by  appropriate  assignments  of 
error,  has  challenged  each  material  finding 
of  fact  made  by  the  trial  court,  as  shown 
above,  and  strenuously  insists  that  tbe  evi- 
dence Introduced  was  insufficient  upon  which 
to  base  such  findings.  It  will  be  apparent  to 
the  legal  mind  that  If  the  findings  made  by 
the  trial  court,  as  we  have  shown  them, 
have  sufficient  support  -in  the  evidence  ad- 
duced, then  It  should  follow,  as  a  legal  con- 
clusion, that  judgment-  was  properly  render- 
ed in  favor  of  appellee,  and  that  the  Judg- 
ment should  be  affirmed,  unless  errors  preju- 
dicial to  appellant  were  committed  in  the 
admission  or  rejection  of  evidence  during 
the  trial.  We  have  given  careful  considera- 
tion to  all  the  evidence  found  In  the  record. 
In  our  con^deration  «f  the  several  assign- 
ments attacking  the  trial  court's  findings  of 
fact,  and  we  have  concluded  that  we  would 
not  be  warranted  in  setting  aside  any  find- 
ing of  fact  made  by  the  trial  court  on  the 
ground  that  It  was  without  sufficient  sup- 
port in  the  evidence.  If  given  credence,  to 
support  any  such  finding.  We  frankly  con- 
cede that  the  evidence  was  not  of  that  clear 
and  cogent  character  offered  in  supiiort  of  a 
limitation  title  as  is  sometimes  found  in  re- 
ported cases,  but  we  cannot  say  that  it  was 
Insufficient,  either  on  the  question  of  the  con- 
tinnous  occupatioa,  privity  between  the 
claimants,  or  adverse  claim  to  the  land  while 
held  by  the  several  parties  during  the  time 
necessary  to  be  computed  to  perfect  title  in 
the  appellee.  On  the  question  of  privity  be- 
tween several  of  the  claimants.  It  Is  true  that 
the  evidence  was  not  positive  in  showing  such 
privity;  nevertheless  all  of  It  taken  together 
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showed  strongly  snch  privity  by  snffldent  cir- 
cumstances, -we  think,  to  uphold  the  finding 
of  the  trial  court  that  there  was  the  neces- 
sary privity  between  the  occupants  whose 
possession  was  necessary  to  be  considered  by 
the  trial  court  in  reaching  his  findings. 

[1]  And  while  it  is  true  that  the  evidence 
does  sho-w  that  in  several  Instances  there  was 
as  long  a  period  of  time  as  two  months  ("or 
about  two  months")  lapsing  between  actual 
occupancy  by  one  of  the  possessors  and  be- 
fore anotber  came  in,  yet  we  cannot  say  that 
the  trial  conrt  was  not  warranted  in  finding 
that  such  breaks  In  the  actual  occupancy  were 
not  unreasonable,  and  were  not  for  any  great- 
er length  of  time  than  was  reasonably  requir- 
ed for  one  occupant  to  enter  after  another  had 
gone.     It  was  positively  sho'*n,  by  suflielent 
evidence,  that  the  premises  were  occupied  and 
a  crop  raised  every  year  during  the  period 
of  time  necessary  to  confer  title  by  limitation 
under  the  ten  years  statute;  and,  further,  it 
was  shown  that  during  all  of  said  period  of 
time  there  were  upon  the  premises  a  dwell- 
ing house,  crib  and  smokehouse,  and  that  the 
cultivated  land  was  inclosed  by  a  fence;  and, 
further,  that  this  dwelling  house  was  contin- 
uously   occupied    by  the  several    claimants 
and  their  families  during  the  period  of  time 
necessary  to  be  computed  under  the  10  years 
statute,  except  as  above  stated,  and  as  found 
by  the  trial  Jndge,  for  a  period  of  "about  two 
months"  In  some  instances,  when  one  occu- 
pant would  move  out  and  another  move  in. 
It  would  serve  no  useful  purpose  to  discuss 
more  In  detail  the  evidence  upon  which  the 
trial  court's  findings  of  fact  were  based,  and, 
in  keeping  with  the  custom  of  this  court, 
where  we  affirm  the  trial  court's  Judgment  on 
questions  of  fact,  we  will  not  enter  into  a 
discussion  of  the  evidence  in  detail.    It  is 
sufficient    to  say  that    we  adopt  the    trial 
court's  findings  of  fact,  as  above  shown,  and 
therefore  overrule  all  assignments  of  error 
challenging  them. 

[21  By  the  seventh  assignment  complaint 
is  made  that  the  trial  court  committed  error 
In  permitting  the  witness  Joe  Wiggins  to  tes- 
tify to  certain  matters  which,  appellant  says, 
were  purely  hearsay,  and  that  for  such  rea- 
«on  the  evidence  was  Incompetent  If  the 
contention  of  appellant  as  to  this  matter  be 
correct,  still  this  court  would  not  reverse  the 
Judgment  of  the  trial  court  because  of  the 
admission  of  such  evidence,  the  case  being 
tried  before  him  without  a  Jury,  because, 
following  the  rule  well  established  in  this 
state.  It  will  be  presumed  that  the  trial  court 
*«s  not  infiuenced  by  such  incomi)etent  evi- 
dence, If  It  were  such.  In  reaching  his  con- 
clusions. In  the  absence  of  a  contrary  show- 
tog. 

fJ,  4]  By  the  eighth  assignment  complaint 
to  made  of  the  action  of  the  trial  court  In 
permitting  the  appellee  to  Introduce  in  evl- 
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dence  the  recitations  In  the  deed  from  Cude 
and  wife  to  the  appellee,  the  date  of  which 
was  June  29,  1903,  the  objection  being  that 
the  recitations  in  said  deed  were  hearsay, 
and  the  defendant  was  not  a  privy  to  said 
deed  or  in  any  wise  a  party  thereto,  and  also 
because  such  recitations  constituted  self- 
serving  declarations  on  the  part  of  the  grant- 
ors In  the  deed,  and  were  incompetent  for 
that  reason.  The  pn^Msition  under  the  as- 
signment is:  "Extraneous  and  self-serving 
declarations  in  a  deed  of  conveyance  are  not 
admissible  In  evidence  against  a  stranger  to 
the  deed,  over  objection  to  the  admissiorf  of 
such  recital."  Undoubtedly  this  propositlMi 
announces,  in  the  abstract,  a  correct  rule  of 
law.  The  recitation  In  the  deed  objected  to 
was  as  follows: 

"And  being  the  land  upon  which  we  and  those 
under  whom  we  claim  have  lived  and  had  and 
held  open,  adverse,  actual  posaession,  for  a 
period  of  more  than  ten  years  down  to  the 
date  of  the  execution  and  delivery  of  these 
presents,  and  being  the  same  land  to  which  we 
are  entitled  and  have  good  valid  title  un- 
der and  by  virtue  of  the  statute  of  limitations 
of  the  state  of  Texas." 

Had  such  recitations  in  the  deed  been  of- 
fered as  proof  or  evidence  of  the  facts  re- 
cited, they  would  have  been  inadmissible  for 
suclf  purpose.  The  deed,  however,  from  Cude 
and  wife  to  appellee  was  not  offered  as  a  link 
in  any  chain  of  title  set  up  by  appellee  to  the 
land,  but,  on  the  contrary,  was  offered  only 
as  showing  privity  between  Cude  and  wife 
and  appellee,  and  also  the  extent  of  appel- 
lee's claim  In  the  land,  and,  tberefol«,  hav- 
ing been  offered  for  such  limited  purposes, 
and  the  cause  having  been  tried  vrithout  a 
Jury,  no  error  was  shown  as  complained  by 
this  assignment. 

[S]  By  the  ninth  assignment  It  Is  com- 
plained that  the  trial  court  was  In  error  In 
permitting  the  introduction  in  evidence  by 
appellee  of  the  deed  from  Cude  and  wife  to 
himself,  for  the  reason  that  the  deed  did  not 
describe  the  land  as  described  in  plaintiff's 
petition,  and  because  of  the  variance  between 
the  petition  and  the  description  in  said  deed, 
and  for  other  reasons  imnecessary  here  to 
state.  As  Just  above  stated,  the  deed  from 
Cude  and  wife  was  not  offered  as  a  mnnlment 
of  title,  but  for  the  limited  purposes  before 
stated;  and  If  It  should  be  conceded  that  the 
description  contained  In  the  deed  was  wholly 
Insufficient,  as  claimed,  no  prejudicial  error 
was  committed  by  the  court  In  permitting  Its 
Introduction.  Had  It  been  shown,  and  if  it 
were  the  contention  of  appellant  here,  that 
the  title  to  the  Lamothe  survey  had  become 
perfect  in  Cude  under  the  statute  of  10  years' 
limitation  prior  to  the  execution  of  this  deed, 
then  the  question  of  sufficient  description  vel 
non  might  have  been  a  more  seriou!>  one;  but 
no  sudi  contention  is  made  by  appellant 
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Tbla,  In  effect,  disposps  of  all  assignments 
of  error,  and  they  are  all  overruled,  and  the 
Judgment  af&rmed,  and  It  will  be  accord- 
ingly so  ordered. 


MILLER  A.  BIGGERSTAFF  v.  BURKE. 
(No.  8425.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jan.  29,  1921.    Rehearing  Denied 

March  5,  1921.) 

I., Brokers  «=982(4)— Facts  established  by  evl- 
ilence  must  be  substantlaJly  those  pleaded. 
In  an  action  for  commissions  earned  by 
selling  land,  the  facts  established  by  the  evi- 
dence must  be  substantially  the  same  as  those 
pleaded  by  plaintiffs  to  justify  recovery. 

2.  Brokers  ®=>63(l)  —  Acquiescence  la  new 
agreement  held  to  release  liability  for  com- 
missions on  first  contract. 

The  fact  that  brolcera  and  the  purchaser  of 
land  acquiesced  in  the  owner's  refusal  to  carry 
ont  the  first  contract  of  sale,  and  the  fact  that 
the  broilers  made  a  new  agreement  to  sell  the 
land  at  a  different  price,  absolved  the  owner 
from  any  liability  for  commissions  as  on  the 
first  contract  of  sale. 

3.  Brokers  ®=382(4)— Proof  of  sale  held  vari- 
ant from  pleadings. 

In  broilers'  action  for  commissions  earned 
by  sale  of  a  farm,  proof  as  to  the  details  of 
sale  introduced  by  plaintiff  broilers  lield  variant 
from  their  pleadings,  so  that  verdict  was  prop- 
erly directed  against  them. 

On  Rehearing. 

4.  Brokers  «=>82(4)  —  Evidence  for  brokers 
held  not  to  prove  allegation  land  was  sold  for 
cash  and  notes. 

In  an  action  by  brokers  for  commission 
earned  on  sale  of  a  farm,  evidence  that  the 
trade  was  agreed  on  in  the  summer  of  1918, 
that  defendant  seller  should  receive  $8,000  or 
$10,000  for  his  land  and  receive  the  balance 
January  1,  1919,  when  the  trade  was  to  be 
consummated,  no  notes  being  executed,  held 
not  to  prove  the  allegation  the  land  was  sold 
for  cash  and  notes— cash  enough  to  enable  de- 
fendant owner  to  cash  the  notes  for  the  re- 
mainder of  the  consideration. 

Appeal  from  District  Court,  Collin  County ; 
F.  E.  Wilcox,  Judge. 

Suit  by  Milter  &  Biggerstaff  against  A.  M. 
Burke.  From  judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

John  Doyle  and  Truett  &  Neathery,  all  of 
McKinney,  for  appellants. 
G.  R.  Smith,  of  McKinney,  for  appellee. 

HAMILTON,  J.  Appellants  sued  appellee 
to  recover  commls-sions  alleged  to  be  due 
them  for  twice  KcUlng  to  Lee  Laney  a  tract 
of  land  in  Collin  county. 

Appellants  alleged  that  during  1918  they 


were  In  the  real  estate  business  at  Cellua, 
Tex.,  buying  and  selling  lands  and  fiucllug 
purdiasers  for  lands  listed  with  tliem   tor      I 
sale  or  exchange;  that  in  June,  1918,  at^>el- 
lee  listed  his  farm,  containing  202  acres  of 
land,  with  them  to  sell  for  him  at  $150  per 
acre,  agreeing  that  they  should  have  for  com-      | 
mission  all  above  $150  per  acre  for  wblcb       i 
they  might  sell  it,  the  agreement  as  to  temis 
of  sale  being  that  such  cash  payment  sbould 
be  made  as  to  enable  appellee  to  casli   the 
notes  to  be  given  for  the  remainder  ot  the       I 
consideration;  that  they  sold  the  land  to  Lee 
Laney  at  $155  per  acre  on  the  terms  of  sale 
to  .which  appellee  had  agreed,  as  above  set 
out;  that  after  the  trade  had  been  made  by       i 
appellants  with  Laney  appellee  refused  to 
consummate  the  deal  and  refused  to  pay  the 
commission,  although  Laney  was  ready,  able, 
and  willing  to  execute  the  trade.    For  this 
breach  they  alleged  their  damage  to  be  $1,010.        ! 

They  also  alleged  that  after  the  breach  of 
contract  above  stated  they  again  agreed  with 
Burke  to  sell  the  land  for  $1G5  per  acre,  tbey 
to  receive  for  their  services  a  commission  of 
$5  per  acre,  aggregating  $1,010;  that  they 
again  sold  the  land  to  Lee  Laney  for  this 
price  and  upon  the  same  terms  as  before, 
that  is,  for  a  cash  payment  sufficient  to  en- 
able Burke  to  cash  the  notes  to  be  executed 
by  Laney  for  the  balance,  and  they  alleged 
that  the  second  understanding  as  to  terms 
was  the  same  as  the  first. 

The  case  was  tried  before  the  court  and  a 
jury.  Appellee  pleaded  in  answer  to  the  al- 
legations. Upon  the  completion  of  the  evi- 
dence in  support  of  plaintiffs'  case  defendant, 
without  offering  evidence,  requested  the  court 
to  Instruct  the  jury  to  find  for  him.  The  re- 
quested instruction  was  given,  and.  In  con- 
formity with  it,  a  verdict  in  defendant's  fa- 
vor was  returned. 

This  appeal  complains  of  the  peremptory 
instruction,  and  rests  upon  the  proposition 
that  the  Instruction  was  unwarranted  by  the 
law  and  evidence,  and  was  an  invasion  of  the 
jury's  province.  The  briefs  of  appellants 
and  appellee  indicate  that  the  action  of  the 
court  was  based  upon  the  opinion  that  the 
petition  was  not  sustained  in  material  re- 
spects by  the  proof  Introduced  to  support  it, 
but  that  there  was  a  fatal  variance  between 
the  allegations  and  the  proof;  the  petition 
asserting  a  particular  contract  as  to  terms 
and  the  evidence  proving  an  entirely  differ- 
ent one. 

[1]  To  determine  the  soundness  of  this 
view  and  the  correctness  of  the  charge  result- 
ing from  it,  it  is  essential  to  state  the  facts 
e.stablished  by  the  evidence  and  say  whether 
or  not  they  are  substantially  the  same  as 
those  pleaded.  If  the  transaction,  in  all  es- 
sential terms  proved,  can  be  identified  by  the 
description  of  the  trade  embodied  in  the  pe- 
tition, then  the  charge,  of  course,  was  wrong, 
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and  the  case  sbonid  be  reversed  and  remand- 1  The  total  consideration  was  $31,000.  Appellee 
ed.  On  the  other  hand.  If  the  terms  of  sale  refused  to  consummate  the  trade.  But  he 
glTen  appellants  when  the  land  was  listed    then  told  appellants  to  sell  the  land  at  |160 


were  materially  and  distinctly  ditterent  un- 
der the  proof  from  those  contained  in  the  al- 
legations, or  If  the  alleged  terms  of  sale  giv- 
en appellants  by  appellee  were  the  same  as 
those  proved,  but  the  terms  of  the  actual 
contract   made   by   appellants   with    Laney 


per  acre  net  to  him  and  he  would  sell  at  that 
price.  Nothing  was  said  about  terms  when 
this  offer  was  made.  Biggerstaff  took  it  for 
granted  that  the  terms  were  to  be  the  same. 
This  last  proposition  was  made  to  Bigger- 
staff  by  telephone.     Burke  stated   that  he 


were  materially  variant  therefrom,  the  court  would  take  $160  an  acre  net  to  him.  There 
properly  instructed  the  Jury.  The  proof  must  j  .was  nothing  at  all  ^d  about  time  of  pay- 
be  such  as  proves  that  the  understanding  be- 1  ment  or  the  amount  of  cash  to  be  paid.  Noth- 
tween  the  parties  to  this  appeal  was  that  ing  being  said  by  Burke  as  to  terms  on  this 
stated  in  the  petition,  and  also  that  the  ac- 1  occasion.  It  seems  that  Biggerstaff  presumed 
tual  sale  made  to  Laney  by  appellants  was  I  or  took  for  granted  that  the  sale  was  to  be 
in  all  essential  and  material  respects  in  con- '  made  by  payment  of  $8,000  or  $10,000  down 
formity  with  the  terms  of  sale  given  appel- '.  and  the  balance  to  be  paid  January  1,  1910. 
lants  by  appellee  when  the  agency  was  creat- 1  Laney's  offer  was  that  such  cash  payment 
ed.  iBference  and  presumption  cannot  be  should  be  made  and  a  contract  entered  with 
resorted  to  in  order  to  bridge  whatever.  If  |  Burke  for  payment  of  the  balance  without 
any,  intervening  space  of  variance  there  may  j  Interest  on  January  1,  1910.  This  offer  was 
be.  Pleadings  which  assert  evidential  facts  '  communicated  to  Burke  and  he  refused  to  ac- 
to  be  proved  must,  at  the  end  of  the  evidence,  I  cept  it.  He  had  never  stated  any  terms  in 
be  In  alignment  with  it  Otherwise  a  party  connection  with  this  particular  $165  an  acre 
could  allege  one  set  of  facts  and  prove  an-  j  offer  of  sale  before  Laney,  through  Bigger- 
other,  and  this  would  be  to  destroy  the  very   staff,  offered  to  pay  that  amount  by  paying 


purpose  of  such  pleadings,  which  is  to  ap- 
prise the  adverse  party  before  the  trial  com- 
mences what  issues  he  will  have  to  meet  in 


$8,000  or  $10,000  cash  and  contracting  to 
pay  all  the  rest  on  January  1st ;  but  it  seems 
that  after  Laney's  offer  to  buy  on  the  above 


the  contest    Boeeborough  v.  Gorman,  6  Tex.    terms  Burke  demanded  all  cash. 
313;    Moore  v.  Kennedy,  81  Tex.  144,  16  8.  |      Biggerstaff  testified  that  he  and  Laney  had 
W.   740;  Lemmon  v.  Hanley,  28  Tex.  219;  i  arranged  with  a  Mr.  Smith  for  a  loan  of  $18,- 
Riverslde  Lumber  Co.  v.  Lee,  7  Tex.  Civ.  App. ,  000  to  be  made  to  Laney  on  January  1st    In 
522,  27  S.  W.  161.  '  view  of  this  arrangement  it  seems  that  Lan- 

No  witness  except  appellant  Fred  Bigger- '  ey,  through  Biggerstaff,  made  the  offer  to 
staff  testified  to  the  terms  agreed  upon  when '  pay  either  $8,000  or  $10,000  cash  and  con- 
the  land  was  listed.  The  contract  between  i  tracted  with  Biggerstaff  to  pay  the  balance 
Miller  &  Biggerstaff  and  appellee,  Bni^e,  was  <  January  1,  1919. 


not  In  writing.    Biggerstaff's  testimony  may 
be  correctly  epitomized  to  the  following  ef- 


Laney  testified  that  he  bad  no  understand- 
ing at  all  with  Burke  himself,  but  had  all 


feet:  That  in  the  early  part  of  1918  appellee  his  transactions  with  Biggerstaff.  So  that 
listed  the  land  with  his  firm  on  these  terms :  '  his  testimony  sheds  no  light  directly  on  ihe 
The  sale  was  to  be  made  for  $160  per  acre  proposition  of  whether  or  not  there  is  a  ma- 
net  to  appellee.  One-third,  or  about  one- 
third,  of  the  consideration  was  to  be  paid  In 
cash  and  the  balance  of  the  consideration 
was  to  be  covered  by  the  execution  of  8  per 
cent,  notes.  Immediate  possession  was  to  be 
given  under  this  agreement  In  May,  be- 
fore any  purchaser  had  been  found,  Btirke 
told  Biggerstaff  that — 


"Tlie  wheat  crop  at  that  time  was  getting 
pretty  well  advanced,  and  he  would  not  agree 
to  pnt  the  crop  in  at  that  time,  and  we  would 
juit  call  the  proposition  off  and  let  the  other 
set  just  as  it  was  and  give  possession  the  1st 
of  January  to  the  purcbasei." 

In  June  appellants  sold  the  land  to  Laney 
at  $155  per  acre,  Laney  agreeing  to  pay  $8,000 
or  $10,000  cash,  and,  while  the  witness'  tes- 
timony is  not  clear  as  to  .what  disposition 
this  trade  with  Laney  made  of  the  balance 
of  the  consideration,  it  seems  that  it  was  to 
be  represented  by  notes.  He  testified  that  he 
"priced  the  land  to  Mr.  Laney  at  around 
$10,000  cash  down  and  notes  for  the  balance." 


terial  variance  between  the  allegations  and 
the  proof,  and  is  therefore  of  no  consequence 
in  determining  what  the  terms  were  at  the 
time  of  listing  the  land  or  the  tmderstanding 
on  Burke's  part  at  the  time  of  the  alleged 
sale. 

[2]  We  think  the  fact  that  appellants  and 
Laney  acquiesced  in  Burke's  refusing  to  carry 
out  the  first  contract  alleged,  and  the  fact 
that  appellants  made  a  new  agreement  to  sell 
the  farm  at  a  different  price,  absolved  Burke 
from  any  liability  on  the  first  The  parties 
then  stood  in  the  same  attitude  toward  each 
other  in  relation  to  the  last  agreement  as  If 
the  other  had  never  been  made.  However, 
proof  of  the  terms  of  the  first  contract  was 
necessary,  because  it  was  alleged  that  the 
some  terms  were  in  the  last  except  as  to 
price. 

[3]  The  proof  does  not  seem  to  us  to  con- 
form to  the  pleadings.  The  allegation  that 
enough  cash  was  to  be  paid  to  enable  Burke 
to  cash  the  notes  is  not  sustained  by  proof 
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that  after  Burke  had  receded  from  the  first 
contract  he  authorized  appellants  anew  to 
make  sale  at  $160  per  acre  net  to  him,  which 
they  agreed  to  do  without  any  accompanying; 
stipulations  or  understanding  as  to  terms. 
They  could  not  presume  that  Laney's  terms 
would  'be  acceptable,  nor  could  they  agree 
with  Laney  upon  the  terms  unless  expressly 
authorized  by  Burke  to  make  such  agreement. 
They  could  not  by  Inference  bring  forward 
from  the  repudiated  contract  the  terms  there 
given  them  upon  which  to  effect  sale  and 
make  them  their  authority  for  binding  Burke 
to  consummate  the  last  trade,  in  the  absence 
of  an  agreement  that  the  terms  were  to  be 
the  same.  Again,  whereas  it  is  alleged  that 
notes  were  to  be  executed  which  Burke  could 
cash,  the  trade  finally  made,  as  testified  to 
by  both  Biggerstaff  and  Laney,  was  that  Lan- 
ey should  pay  $8,000  or  $10,000  cash  and 
make  a  contract  to  pay  the  remainder  on  the 
first  day  of  the  following  year  without  in- 
terest; Burke  keeping  possession  till  then. 
These  terms  were  never  expressly  proposed 
by  Burke  In  connection  with  the  last  offer, 
and  we  think  the  evidence  reveals  nothing 
to  justify  the  presumption  that  his  offer  ex- 
clusively contemplated  only  such  terms.  He 
expressly  refused  to  accept  them,  and  de- 
manded all  cash.  Accordingly,  the  case  made 
by  the  testimony  In  appellants'  behalf  proved 
that  the  agreement  between  them  and  Burke 
was  that  they  were  to  sell  the  land  for  $160 
per  acre  net  to  him,  without  specific  terms 
being  stipulated,  and  they  taking  for  granted 
that  the  terms  of  the  original  stipulation 
should  apply.  In  this  respect  the  proof  falls 
materially  to  comport  with  the  pleadings  that 
certain  cash  was  to  be  paid  and  notes  for 
the  balance  given.  Proof  that  the  rejected 
offer  to  pay  Burke  a  sum  at  the  time  the 
trade  was  made  and  to  contract  for  the  pay- 
ment of  the  balance  on  January  1,  1919,  no 
notes  for  it  to  be  executed  and  no  tatereat 
paid,  .was  likewise  not  in  harmony  with  the 
allegation  ,that  a  sale  was  effected  on  the 
terms  stipulated,  except  as  to  price,  when 
the  laud  was  listed ;  those  terms,  as  alleged. 


being  a  cash  payment  and  notes,  which  Burke 
could  cash,  for  the  balance. 

Appellants'  assignment  of  error  which  com- 
plains of  the  court's  excluding  evidence  that 
Biggerstaff  .would  have  paid  for  an  abstract 
of  title  to  the  land  is  rendered  nugatory  by 
reason  of  the  views  above  expressed  upon  the 
other  feature  of  the  appeal,  and  hence  it  ia 
unnecessary  to  discuss  this  assignment. 

The  judgment  Is  affirmed. 

On  Rehearing. 

Appellants  In  their  motion  for  a  vAear- 
ing  Insist  that  a  proper  construction  of  all 
the  testimony  sustains  their  conteution  that 
the  trade  last  made-  with  Burke  contained  a 
mutual  understanding  that  the  terms  were 
to  be  the  same  as  the  terms  of  the  trade  first 
made  and  repudiated  by  him.  They  say  that 
the  proof,  all  taken  and  considered  together, 
will  reasonably  and  fairly  support  no  otber 
conclusion  except  that  the  terms  were  un- 
derstood by  the  parties  to  be  exactly  the 
same  except  as  to  the  price  per  acre,  and  that 
therefore  the  trade  was  in  exact  conformity 
with  the  listing  agreement  made.  Upon  re- 
con8lderatl<m  of  the  evidence  we  are  inclin- 
ed to  concede  the  correctness  of  this  posi- 
tion. 

We  believe  the  evidence  might  be  said  to 
bear  the  construction  for  which  appellants 
contend. 

[4]  Appellants  also  insist,  with  equal  eeal, 
that  the  trade  proved  by  their  testimony  was 
the  trade  pleaded  by  them,  and  that  a  piopet 
understanding  of  the  evidence  destroys  tbe 
idea  of  any  variance.  To  this  view  we  do 
not  accede.  We  do  not  believe  tbe  evidence 
to  the  effect  that  the  trade  was  agreed  upon 
In  tbe  summer  of  1818  that  Burke  should  re- 
ceive $8,000  or  $10,000  and  receive  the  bal- 
ance on  January  1, 1919,  when  the  trade  was 
to  be  consummated,  no  notes  being  executed, 
proves  the  allegation  that  the  land  was  sold 
for  cash  and  notes — cash  enough  to  enable 
Burke  "to  cash  the  notes"  for  the  remaind^ 
of  the  consideration. 

The  motion  for  a  rehearing  Is  overruled. 
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MeDONALD  et  al.  v.  WHALEY.     (No.  1725.) 

(Court  of  (StQ  Appeals  of  Texas.     AmailUo. 

Feb.  2;  1921.     Rehearing  Denied 

March  9,  1921.) 

1.  Trial  «=9350 (4)— Special  issue  as  to  duty 
under  contract  held  not  erroneous  as  Involv- 
ing a  conclusion  of  law. 

In  a  suit  to  recover  the  purchase  money 
for  land  for  Tender's  default  in  sinking  a  well, 
submission  of  a  spedal  issue  as  to  whether  it 
was  defendant's  "duty"  to  sink  the  well  prior 
to  a  given  date  held  not  erroneous  as  involv- 
ing  a  conclusion  of  law. 

2.  Trial  €=9352(4)— Special  Issue  held  not  er- 
roneous  as  not  supported  by  evidence. 

In  a  suit  to  recover  the  purchase  money  for 
land  because  of  vendor's  default  in  sinking 
a  well,  submission  of  a  special  issue  as  to 
whether  plaintiff  made  a  tender  of  performanco 
Iteld  not  erroneous  as  not  being  supported  by 
evidence. 

3.  Trial  ^=3350(4)— Special  Issue  as  to  rea- 
sonable time  for  performanoe  held  not  erro- 
neous as  a  legal  conclusion. 

In  a  suit  to  recover  the  purchase  price  of 
land  for  vendor's  default  in  faiUng  to  sink  a 
well  before  a  given  date,  submission  of  a  spe- 
cial iasne  as  to  whether  defendants  had  per- 
formed their  part  of  the  undertaking  of  sinking 
the  well  before  such  date  or  within  a  reasona- 
ble time  thereafter  held  not  to  call  for  a  legal 
conclusion;  question  of  reasonable  time  being 
an  issne  of  fact,  and  not  of  law,  under  the  evi- 
dence. 

4.  Trial  <3=9 194(1 1)— Instruction  as  to  reason- 
able time  for  performance  of  contract  held  to 
Invade  province  of  Jury. 

In  a  suit  to  recover  the  purchase  price  of 
land  for  vendor's  failure  to  sink  a  well  before 
given  time,  it  was  not  error  to  refuse  to  in- 
struct what  would  be  a  reasonable  time  with- 
in which  to  perform  the  contract  within  the 
meaning  of  the  law;  such  charge  constituting 
an  invasion .  of  the  province  of  the  jury,  and 
being  on  the  weight  of  the  evidence. 

6.  Appeal  and  error  <S=s>  1032(3)— Assignment 
of  error  falling  to  show  Injury  from  errone- 
.  ous  Instruction  held  Insufflclent. 

In  a  suit  to  recover  the  purchase  price  paid 
for  land  npon  vendor's  default  in  failing  to  sink 
a  well,  an  instraction  not  to  consider  offers  of 
settlement  or  compromise  which  was  erroneous 
88  being  general  and  indefinite  is  not  reversible 
error,  where  the  assignment  of  error  fails  to 
show  resulting  injury. 

6.  Appeal  and  error  <3=»I064(I)  — Instruotion 
as  to  burden  of  proving  affirmative  of  special 
issues  held  not  reversible  error  as  too  Indefi- 
nite. 

An  instruction  that  the  burden  of  proof  is 
on  the  party  asserting  the  affirmative  of  any 
of  the  special  issues  submitted,  and  that,  if  the 
jury  found  that  the  party  asserting  the  affirma- 
tive  had  failed  to  discharge  his  burden,  to  find 
against  such  party,  held  not  reversible  error  as 
too  indefinite,  no  injury  being  shown. 
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7.  Evidence  <S=92I3(2),  271(19)— Letter  from 
vendors  held  properly  excluded  as  self-serv- 
ing and  offer  to  compromise. 

In  a  suit  to  recover  the  purchase  price  paid 
for  land  on  vendor's  default  in  sinking  a  well 
before  a  given  date,  'a  letter  from  vendors  pro- 
posing to  execute  a  deed  to  be  deposited  sub- 
ject to  a  new  contract  held  properly  excluded 
as  being  self-serving  and  offer  to  compromise. 

8.  Vendor  and  pnrohaser  «s»34l(5)— in  salt 
to  reoover  priee  paid,  purchaser  hei#  enti- 
tled to  reoever  Interest. 

In  an  action  to  recover  the  purchase  price 
paid  for  land  on  vendor's  default  in  failing  to 
sink  a  well  as  required  by  the  contract,  plain- 
tiff purchaser  held  entitled  to  recover  interest 
from  the  date  of  the  payment  of  the  money. 

Appeal  from  District  Court,  Deaf  Smitb 
County ;  Reese  Tatum,  Judge. 

Action  by  £.  S.  Whaley  against  D.  L.  Mc- 
Donald and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed.  • 

See,  ahso,  194  S.  W.  411,  and  207  S.  W.  009. 

Wm.  M.  Knight  and  W.  H.  Rnssell,  both 
of  Hereford,  for  appellants. 

F.  P.  Works,  of  Amarillo,  and  S.  J.  Dod- 
son,  <tf  Ei  Paso,  for  appellee. 

HALL,  J.  This  suit  was  brougbt  by  ap- 
pellee, Whaley,  to  recover  of  the  appeUants, 
D.  L.  McDonald  and  S.  B.  Edwards,  the  sum 
of  $4,600,  with  Interest  from  May  6,  1013. 
Appellee  paid  ai^iellants  said  sum  under  a 
written  contract  for  the  purchase  of  certain 
land  in  Deaf  Smith  county  on  May  6,  1913. 
Appellee  becoming  dissatisfied  with  the  land, 
it  was  agreed  that  the  money  so  paid  should 
be  applied  to  the  purchase  of  a  different 
tract  of  land,  known  as  the  Bstes  place. 
This  Is  the  third  appearance  of  this  litiga- 
tion in  this  court.  The  case  is  first  reported 
In  194  S.  W.  411,  and  again  in  207  S.  W. 

009.  where  the  Issues  -and  facts  are  foUy 
set  out.  We  deem  it  unnecessary  to  make  a 
further  extended  statement  of  the  nature  of 
the  suit  here,  and  refer  to  our  former  opin- 
ions, since  the  Issues  are  practically  the  same 
as  heretofore.  The  two  former  appeals  were 
from  directed  verdicts.  In  the  last  trial  the 
court  submitted  the  matters  to  the  jury  upon 
special  Issues.  The  jury  found  in  effect:  (1) 
That  the  written  contract  of  May  5th  for  the 
sale  of  what  is  known  as  the  McDonald  tract 
of  land,  was  abandoned  by  the  parties  and 
the  money  which  had  been  paid  was  trans- 
ferred to  the  Estes  land ;  (2)  that  there  was 
an  oral  agreement  for  the  sale  of  the  Estes 
land;  (3)  that  it  was  the  duty  of  the  de- 
fendants to  sink  the  well  on  the  Estes  land 
prior  to  November  1,  1913;  (4)  that  it  was 
not  understood  that  plaintiff  was  to  return 
from  Colorado  to  Hereford,  Tex.,  in  August, 
1913,  and  exchange  deeds  or  enter  into  a 
binding  contract  with  defendants  before  the 
well  was  to  be  sunk  on  the  Estes  land;   (5) 
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tbat  the  plaintiff  made  a  tender  of  nerform- 
ance;  (6)  that  defendants  failed  to  perform 
their  part  of  the  undertaking  on  Kovember 
1,  1918,  or  within  a  reasonable  time  there- 
after; (7)  that  plaintiff  nsed  dne  diligence 
in  moving  to  Hereford  flrom  Colorado;  and 
(8)  that  the  defendants'  agreement  to  sink 
the  well  on  the  Estes  land  by  November  let 
was  not  upon  condition  that  plaintiff  should 
return  from  Colorado  in  the  mtmth  of  Au- 
gust, and  close  the  deal  for  the  Estea  land 
by  either  entering  Into  a  wrltt«i  contract  or 
by  the  exchange  of  deeds  with  defendants. 

[1]  Under  the  first  assignment  it  is  insist- 
ed that  the  court  erred  in  submitting  the 
third  special  issue,  as  follows:  "Was  it  the 
duty  of  defendants  to  sink  a  well  on  the 
Estes  land  prior  to  November  1,  1913?"  Ap- 
pellants contend  that  the  answer  to  this  issue 
involves  a  conclusion  of  law.  This  contention 
cannot  be  sustained.  It  appears  from  the 
facts  that  appellee  and  his  wife  reached 
Texas  fn  October;  that  nothing  had  been 
done  toward  sinking  the  well  for  Irrigation 
purposes  on  the  Estes  land.  They  had  pre- 
viously written  api)ellant8  in  June  that  they 
baA  decided  to  take  the  Estes  land,  and  ap- 
pellee's contention  at  all  times  has  been  that 
under  the  verbal  contract  It  was  the  duty  of 
the  defendants  to  have  the  well  completed  on 
or  before  November  Ist.  On  the  other  hand, 
appellant's  contention  was  that  they  were 
not  obligated  to  put  down  the  well  until  aft- 
er appellee  had  signed  a  written,  binding 
contract  to  take  the  land  or  had  delivered 
them  his  deed  conveying  certain  property  of 
his  in  Colorado  and  accepted  a  deed  from  ap- 
pellants conveying  to  him  the  premises  in 
question.  The  language  used  by  the  trial 
court  in  submitting  the  issue  may  be  subject 
to  the  construction  placed  upon  it,  but  the 
Jury  evidently  understood  it  in  the  proper 
sense,  as  calling  for  a  determination  of  the 
respective  issues.  The  effect  of  their  finding 
is  to  affirm  appellee's  contention  that  de- 
fendants were  obligated  to  sink  the  well  pri- 
or to  November  1st.  In  submitting  the  issue 
the  court  used  the  language  employed  by 
this  court  in  207  S.  W.  610,  where  it  is  said: 

"Under  their  amended  pleadings,  as  they  ap- 
pear in  the  record  on  this  appeal,  the  first  is- 
sue to  be  determined  is  whether  ander  the  con- 
tract it  became  the  duty  of  appellants  to  sink 
the  well  prior  to  November  1,  1913,"  etc. 

Reference  to  that  opinion  shows  that  the 
language  was  used  in  discussing  the  facts 
and  not  the  law  of  the  case. 

[2]  By  the  second  assignment  It  is  contend- 
ed that  the  court  erred  in  submitting  spe- 
cial issue  No.  5,  inquiring  whether  the  plain- 
tiff made  a  tender  of  performance  to  defend- 
ants. As  will  be  shown  in  discussing  other 
assignments,  this  was  an  Immaterial  issue, 
since  the  Jury  found  that  defendants  had  not 
bored  the  well  on  November  1,  1913,  or  with- 
in a  reasonable  time  thereafter,  and  found 


in  answer  to  issue  No.  8  that  they  had  prom- 
ised to  do  so  prior  to  November  1,  1913.     It 
we  admit  that  it  was  necessary  for  appellee 
to  make  a  tender  prior  to  November  1,  1913, 
there  is  nevertheless  sufficient  evidence    in 
the  record  to  sustain  the  finding.     A.ppcllee 
and  his  wife  reached  Hereford  October  23d, 
bringing  the  deed  to  the  Colorado  land,  and 
they  testified  that  they  told  appellant    Mo- 
Donald  they  wanted  the  Estes  place ;     that 
they  had  their  deed  ready  and  bad    come 
down  to  fix  the  matters  up  and  were  ready  to 
close  the  deal.    This  issue  is  not  subject  to 
the  objections  urged. 

[3, 4]  The  submission  by  the  court  of  spe- 
cial issue  No.  6  is  made  the  basis  of  the  third 
assignment.      By    this    issue    the    court    in- 
quired  whether   defendants    had   performed 
their  part  of  the  undertaking;   i.  e.,  sinking 
the  well  on  November  1st,  or  within  a  rea- 
sonable time  thereafter.    This  question  does 
not  call  for  a  legal  conclusion.    The  question 
of  what  is  a  reasonable  time  for  sinliing  the 
well  is,  under  the  facts  of  thia  case,  an  is- 
sue of  fact,  and  not  of  law.    It  was  shown 
that  as  late  as  December  31st  no  effort  had 
been  made  by  defendants  to  discharge  this 
obligation  under  the  contract.    Upon  the  ar- 
rival of  appellee  in  Hereford  in  Octolier,  ap- 
pellants insisted  tbat  he  move  upon  the  land 
and  that  the  deal  be  closed,  promising  to  put 
down  the  well  before  the  following   spring. 
This  was  a  proposition  to  modify  the  original 
contract,  which  the  Jury  found  iKtund  appel- 
lants to  sink  the  well  on  or  before  November 
1st,  or  within  a  reasonable  time  thereafter. 
We  think  the  evidence  sustains  this  finding. 
The  proposition  is  further  submitted  under 
this  assignment  that  the  court  erred  in  not 
instructing  the  Jury  as  to  "what  would  be  a 
reasonable  time  within  which  to  perform  the 
contract   within   the   meaning  of   the  law." 
Such  a  charge  would  have  Invaded  the  prov- 
ince of  the  Jury  and  would  have  been  upon 
the  weight  of  the  evidence. 

The  first  paragraph  of  the  general  Charge 
instructs  the  Jury  not  to  consider  any  state- 
ment of  any  of  the  witnesses  in  the  nature  of 
an  offer  of  settlement  or  compromise  and  to 
consider  only  negotiations  within  a  reason- 
able time  after  November  1st,  In  so  far  as 
they  showed  a  willingness  to  comply  with  the 
contract.  It  appears  that  In  the  introduction 
of  testimony  in  behalf  of  appellants  conver- 
sations were  detailed  In  which  they  had  en- 
deavored to  persuade  appellee  to  modify  and 
change  in  several  particulars  the  orl^nal 
agreement.  This  testimony  was  discussed 
by  this  court  in  the  last  preceding  (pinion, 
In  which  it  is  said  (207  S.  W.  610  [5]): 

"Any  testimony  tending  to  show  appellants' 
wUlingnesa  to  comply  with  the  contract,  as  al- 
leged by  them,  made  within  a  reasonable  time 
after  November  Ist,  is  admissible;  but  self- 
serving  declarations,  counter  propositions,  or 
offers  in  the  nature  of  a  compromise  sbonid 
not  be  admitted." 


Digitized  by 


Google 


Tex.)  MoDOVALD 

(228 

This  language  was  used  in  disposing  of 
some  objections  made  to  certain  testimony 
wUch  had  been  admitted  by  the  court  during 
the  former  trial. 

[S]  While  the  charge  Is  subject  to  the  o1> 
jection  that  it  Is  general  and  Indefinite  In  not 
pointing  out  the  objectionable  evidence,  ap- 
pellants have  failed  In  their  assignment  to 
show  any  injury  resulting  to  them  by  the 
charge.  It  Is  not  shown  that  the  Jury,  In  an 
attempt  to  obey  this  charge,  probably  re- 
fnsed  to  consider  any  competent  evidence. 

[8]  The  fifth  assignment  complains  of  par- 
agraph 2  of  the  general  charge,  which  is  as 
follows: 

"Yon  are  charged  that  the  harden  of  proof 
is  on  the  party  asserting  the  affirmative  of  any 
of  the  special  issnes  submitted  to  yon  In  this 
charge,  and  if  you  find  that  the  party  assert- 
ing the  affirmative  of  such  special  Issue  has 
failed  to  discharge  this  burden,  you  will  find 
acainst  the  party  on  snch  issue." 

Presumably  the  jurors  had  the  pleadings 
during  their  deliberation,  and  from  these  as- 
certained what  Issues  the  respective  parties 
were  "asserting."  This  distinguishes  the 
charges  in  the  instant  case  from  the  charges 
In  Colorado  &  Southern  Railway  v.  Rowe, 
224  S,  W.  928,  and  Quanah  Acme  &  Pacific 
Ry.  V.  Novit,  199  S.  W.  496.  We  admit  that 
the  better  practice  required  the  trial  Judge 
to  be  more  definite,  but  the  answers  returned 
show  that  the  jurors  fully  understood  the 
charge  and  the  issues  made  by  the  pleadings. 
No  injury  being  shown,  this  assignment  is 
overruled.  What  is  said  here  also  disposes 
of  the  sixth  assignment. 

The  sevotth  assignment  Is  based  on  the 
exclusion  of  the  eyidence  of  appellant  Ed- 
wards of  a  conversation  with  appellee  about 
the  middle  of  November.  This  assignment  is 
not  supported  by  proper  bill  of  exception. 
The  statement  of  facts,  however,  shows  that 
Edwards  told  appellee  that  appellants  "were 
ready  to  go  ahead  and  complete  the  deal  and 
pnt  the  well  down  within  a  reasonable  time." 
This  statement  was  not  withdrawn  from  fhe 
Jnry. 

[7]  December  31st  appellants  wrote  appel- 
lee, stating  In  substance  that  they  had  dis- 
cussed the  land  sale  made  to  him  and  had 
concluded  that  they  had  made  the  sale  in 
good  faith  and  were  ready  at  any  time  to 
execute  a  deed  either  to  the  land  under  con- 
tract or  any  of  the  tracts  since  offered.  They 
proposed  to  execute  a  deed  to  be  deposited 
vlth  the  deed  from  appellee  In  the  bank  to 
remain  subject  to  the  conditions  of  a  new 
contract,  and  suggesting  a  new  stipulation 
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with  reference  to  the  crops  on  the  Colorado 
farm.  Appellee  objected  to  the  introduction 
of  this  letter  upon  the  ground  that  it  was 
self-serving  and  was  an  offer  of  compromise. 
We  think  the  objections  were  properly  sus- 
tained. The  letter  does  not  appear  to  have 
been  written  in  reply  to  any  communication 
from  appellee,  and  its  language  suggests  an 
attempt  to  manufacture  evidence.  The  clos- 
ing paragraph  of  this  letter  is: 

"We  are  ready  to  close  up  a  new  contract 
any  time  or  consummate  the  sale  under  the 
contract  which  yon  now  bold  and  which  is  the 
only  one  now  in  existence  between  us." 

Under  the  -ninth  and  fourteenth  assign- 
ments it  is  urged  that  the  judgment  rendered, 
including  the  sum  of  $1,500  as  the  value  of 
the  automobile,  is  contrary  to  the  law  and 
the  evidence  because  the  market  value  of  the 
automobile  at  the  time  of  the  trade  is  the 
correct  measure  of  damages.  It  will  be  re- 
membered that  the  automobile  was  accepted 
by  appellants  at  an  agreed  valuatitm  of  $1,- 
600,  and  therefore  the  rule  which  governs  in 
the  exchange  of  property  does  not  apply. 
This  point  was  discussed  in  our  former  opin- 
ion 207  S.  W.  610  (3, 4).  Further  discussion 
is  unnecessary.    24  R.  0.  L.  1201,  S  16. 

The  tenth  assignment  is: 

"The  court  erred  in  rendering  judgment 
against  the  defendants  for  6  per  cent,  interest 
on  $4,500  from  May  6,  1913,  because  the  un- 
disputed evidence  is  that  said  contract  was  not 
breached  by  defendants,  if  breached  at  all,  un- 
til November  1,  1913,  and  no  interest  would 
be  properly  allowable  prior  to  that  date." 

[81  There  is  want  of  harmony  In  the  va- 
rious jurisdictions  upon  this  question,  but 
the  law  Is  settled  in  this  state  that  In  cases 
of  this  kind  the  plaintiff  is  entitled  to  re- 
cover interest  from  the  date  the  money  was 
paid.  Adams  v.  Thompson,  196  S.  W.  299; 
Lewis  y.  WUliams,  41  Tex.  Civ.  App.  464,  91 
S.  W.  247. 

Under  assignments  15,  16,  and  17,  appel- 
lants contend  that  the  statute  of  frauds  is  a 
bar  to  appellee's  right  to  recover.  This  ques- 
tion was  fully  discussed  on  the  first  appeal 
and  decided  against  appellants. 

Assignments  11,  12,  and  13  assert  that  the 
evidence  Is  Insufficient  to  support  the  verdict 
and  judgment.  We  have  carefully  reviewed 
the  statement  of  facts  and  are  convinced  that 
the  verdict  is  amply  supported  by  the  evi- 
dence. The  statements  following  these  as- 
signments- do  not  fully  and  correctly  reflect 
the  record. 

The  judgment  is  afBrmedL 
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LYLES  et  al.  v.  DODGE  et  al.     (No.  1765.) 

(Court  of  CStQ  Appeals  of  Texas.    Amarillo. 
Feb.  23,  1921.) 

1.  Mines  and  minerals  (S=>55(!)— Owntr  may 
separate  surface  rights  from  minerals  by  res- 
ervation in  deed. 

A  grantor  may  by  reserving  to  himself  the 
mineral  rights  in  land  and  conveying  to  the 
grantee  only  the  surface  rights  effectually  sep- 
arate the  two  estates. 

2.  Mines  and  minerals  €ss49— Boring  well  un- 
successfully held  Insufficient  adverse  posses- 
sion as  to  minerals. 

Where  land  was  granted  with  a  reservation 
of  mineral  rights  and  a  remote  grantee  bored  a 
well  to  a  depth  of  about  300  feet  for  obtaining 
either  water  or  oil,  such  act  held  not  sufficient 
to  show  such  adverse  possession  of  the  mineral 
rights  as  was  necessary  to  set  the  statute  of 
limitation  in  operation;  no  oil  or  water  being 
discovered,  and  the  well  being  subsequently 
abandoned. 

3..  Mines  and  minerals  ^=949— Reservation  oT 
oil  leases  insufficient  to  constitute  notice  un- 
der statute. 

Where  land  was  sold  with  a  reservation  of 
mineral  rights,  a  snbseqnent  registration  of  oil 
leases  heid  insufficient  to  constitute  notice  of 
adverse  possession,  in  view  of  Vernon's  Sayles' 
Ann.  av.  St.  1914,  art  6S42. 

Appeal  from  District  Court,  Archer  Coun- 
ty;  H.  F.  WeWon,  Judge. 

Trespass  to  try  title  by  Belle  Z.  Lyles  and 
others  against  G.  M.  Dodge  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

R.  S.  Morrison  and  W.  B.  Forgy,  both  of 
Archer  City,  for  appellants. 

Thompson,  Barwise,  Wharton  ft  Hlner  and 
F.  B.  Walker,  all  of  Fort  Worth,  for  appel- 
lees. 

HALL,  J.  This  Is  a  suit  in  trespass  to  try 
title,  filed  by  Mrs.  Belle  Z.  Lyles,  Joined  by 
her  husftiand,  J.  D.  Lyles,  and  G.  T.  Aber- 
cromble,  against  W.  E.  Kaufman  and  Percy 
Jones.  Plaintiff  sued  for  a  section  of  land 
In  Archer  county,  setting  up  the  statutes 
of  limitation  of  Ave  and  ten  years,  and  al- 
leging that  appellees  were  claiming  some  in- 
terest to  the  mineral  rights  In  said  land. 
Appellees  Kaufman  and  Jones  answered  by 
general  demurrer,  plea  of  not  guilty  and  gen- 
eral denial,  and  specially  pleaded  the  title 
to  the  oil  and  gas  rights  and  the  right  to 
enter  upon  the  land  for  mining  purposes. 
The  Issues  were  tried  before  the  court  with- 
out a  jury,  resulting  In  a  judgment  for  the 
defendants.  The  substance  of  the  court's 
findings  is  that  on  and  prior  to  August  1, 
1903,  G.  M.  Dodge  was  the  owner  in  fee  sim- 


ple of  the  land  in  question ;  that  on  said  date 
he  conveyed  the  land  to  L.  M.  Webb,  by  gen- 
eral warranty  deed,  expressly  reserving  to 
the  grantor,  his  heirs,  vendees,  and  assigns, 
all  of  the  oil  and  other  mineral  on  or  under 
said  land,  also  expressly  reserving  the  right 
to  enter  upon  the  premises  to  prospect  for 
minerals  and  work  and  operate  mines.  That 
the  plaintiffs  Lyles  and  wife,  by  conveyance 
dated  October  1,  1904,  acquired  the  land  in 
controversy  through  mesne  conveyance  from 
L.  M.  Webb;  that  such  conveyance  did  not 
vest  in  them  any  right  or  interest  in  the  land 
not  acquired  by  Webb  from  Dodge ;  that  ap- 
pellant Abercromble  is  the  holder  and  owner 
of  an  oil  and  gas  lease  executed  by  Lyles 
and  wife,  February  18,  1919,  conveying  the 
mineral  rights  in  said  land;  that  on  October, 
1904,  E.  L.  Webb  conveyed  to  appellants  Lyles 
and  wife  the  land  in  controversy  by  a  deed 
which  did  not  reserve  the  mineral  rights: 
that  said  deed  was  duly  filed  and  recorded  in 
the  deed  records  of  Archer  county,  December 
31,  1904;  that  soon  after  Lyles  and  wife 
acquired  the  land  they  inclosed  It  by  sub- 
stantial fences  and  became  actual  occupants 
thereof,  and  have  continuously  occupied  the 
same,  either  in  person  or  by  tenants,  since 
October  1,  1904,  claiming  said  land  and  all 
interest  therein  adversely;  that  they  have 
paid  the  taxes  thereon  from  the  time  they 
acquired  it  to  the  present;  that  they  have 
not  recognized  the  right,  title,  or  Interest  of 
any  one  to  any  part  of  said  land,  including 
the  on  and  minerals  thereunder ;  tliat  aljout 
60  days  after  October  1,  1904,  and  as  a  part 
of  their  plan  of  improving  the  land,  there 
being  no  water  on  it,  Lyles  and  wife  pro- 
cured some  unknown  party  to  bore  a  well 
thereon  to  the  depUi  of  about  300  feet,  for 
tilie  purpose  of  obtaining  either  water  or  oil ; 
that  the  work  of  boring  this  well  covered  a 
period  of  about  six  months.  Neither  oil  nor 
water  having  lieen  found,  the  well  was 
thereupon  abandoned.  None  of  Qie  holders 
of  oil  or  mineral  leases  from  Lyles,  nor  the 
defendants,  nor  any  one  for  them,  or  hold- 
ing under  them,  have  ever  discovered  oil  or 
other  minerals  on  said  land  or  taken  any 
further  steps  to  bore  than  as  is  hereinbefore 
stated.  That  on  September  2,  1911,  Lyles 
and  wife  executed  to  the  Pure  Oil  Operating 
(}ompany  an  oil  and  gas  lease  of  said  land, 
which  was  filed  for  record  in  Archer  county, 
October  17,  1911,  and  was  duly  recorded 
January  6,  1914;  that  they  executed  a  fur- 
ther oil  and  gas  lease  of  said  land  to  H.  E. 
Head  and  W.  M.  Snyder,  which  was  filed 
for  record  in  Archer  county,  March  6,  1914, 
and  duly  recorded  February  18,  1919;  that 
they  executed  to  plaintifl!  Abercromble  an 
oil  and  gas  lease  to  said  land  which  was 
filed  in  Archer  county  March  18,  1918,  and 
duly  recorded;  that  the  appellees  Kaufman 
and   Jones   are  the  owners  and  holders   of 
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all  the  right,  title,  Interest,  and  dalm  in  and 
to  tbe  oU  and  otber  mineral  rigbts  in  said 
land,  reserved  by  G.  M.  Dodge,  In  his  said 
conveyance  to  L.  M.  Webb  of  date  August  1, 
1903,  having  title  to  said  oil  and  mineral 
ri^tsi  througb  regular  chain  of  title  and 
mesne  conveyances  from  G.  M.  Dodge;  that 
neither  the  appellees  nor  any  of  their  vendors 
lioldlng  and  owning  said  mineral  and  oU 
rights,  so  reserved  in  the  deed  fr<»a  G.  M. 
Dodge  to  Webb,  had  any  notice  or  knowl- 
edge of  the  boring  of  said  well,  nor  did  they 
hare  any  knowledge  of  any  claim  asserted  by 
plaintiffs  to  any  mineral  or  oil  rights  In  said 
land,  other  than  such  notice,  or  knowledge.  If 
any,  imputed  to  them  constructively  by  tb« 
registration  of  the  oil  and  gas  leases  made 
by  J.  D.  Lyles  and  wife,  as  hereinbefore  set 
out.  We  find  no  statement  of  facts  accom- 
panying the  record. 

The  first  assignment  of  error  is  that  the 
court  erred  in  concluding  as  a  matter  of  law 
that  as  to  the  appellants  there  was  a  sever- 
ance of  the  mineral  estate  from  the  surface 
estate,  since  Lyles  and '  wife  purchased  tbe 
whole  estate,  which  was  conveyed  to  them  by 
their  vendor,  E.  L.  Webb,  and  that  under 
such  conveyance  they  were  the  owners  of 
the  entire  estate  for  the  purposes  of  limita- 
tion. 

By  the  second  assignment  it  is  insisted 
that  since  appellants  acquired  the  entire  es- 
tate from  Webb  by  the  terms  of  their  deed, 
and  had  ever  since  held  peaceable  and  ad- 
verse possession  thereof  for  the  full  period 
of  five  years,  snch  adverse  possession  gave 
them  title  to  both  the  surface  estate  and 
minerals. 

It  is  contended  under  the  third  assignment 
Uiat  the  court  erred  in  concluding  as  a  mat- 
ter of  law  that  there  had  been  no  such  oc- 
cupancy, claim,  or  adverse  possession  of  the 
oU  and  mineral  estate  as  would  sustain  the 
plea  of  limitation  by  plaintiffs,  because  the 
court  found  as  a  fact  that  the  plaintiff  had 
bought  tbe  whole  estate,  surface  and  mineral, 
from  E.  L.  Webb,  by  deed,  which  had  been 
duly  recorded;  that  appellants  had  prompt- 
ly paid  all  taxes  since  said  date,  having  ad- 
verse possession  thereof  during  said  period, 
and  had  followed  their  claim  of  title  by 
siDklng  a  well  on  the  land  for  oil,  and  i^ir- 
ther  asserted  their  claim  by  leasing  the  same 
to  various  parties  for  oil  and  gas  develop- 
ment, which  leases  were  duly  recorded. 

[1-21  It  seems  to  be  settled  law  in  this  state 
that  a  grantor  may,  by  reserving  to  him- 
self the  mineral  rights  in  land  and  conve.ving 
to  the  grantee  only  the  surface  rights,  effec- 
tually separate  the  two  estates.  Luse  v. 
I'arroer,  221  S.  W.  1031 ;  Luse  ▼.  Boatman, 
217  S.  W.  1096  (writ  of  error  refused).  This 
l8  also  the  holding  In  Wallace  v.  Hoyt,  225 
8.  W.  426,  in  which  Judge  Key  further  holds 
that,  where  tbe  mineral  rights  have  been 
severed  from  the  surface  rights  by  a  remote 
Sntntor  of  the  possessor,  the  latter's  posses- 


sion of  the  premises  under  a  deed  maldng 
no  mention  of  the  mineral  rights  does  not 
make  such  possession  adverse  as  to  the  min- 
erals. Judge  Key's  opinion,  with  citation 
of  many  authorities  supporting  it,  is  convinc- 
ing, and  we  think  decisive  of  the  Question. 
The  trial  court  found  that  about  60  days 
after  appellants  acquired  tbe  land  as  a  part 
of  their  plan  of  improving  the  tract,  the  said 
land  having  no  water  thereon,  procured 
some  unknown  party  to  bore  a  well  to  a 
depth  of  about  300  feet  for  the  purpose  of 
obtaining  either  water  or  oil,  does  not  in  our 
opinion  show  such  adverse  possession  of  the 
mineral  rights  as  isi  necessary  to  set  the 
statute  of  limitation  in  operation.  How- 
ever this  may  be,  the  court  further  found  that 
neither  water  nor  oil  was  discovered,  tliat  the 
well  was  abandoned  and  that  no  further 
steps  or  means  had  been  taken  by  any  one 
to  discover  oil  or  other  minerals  on  the  prem- 
ises since.  The  courts  in  other  Jurisdictions 
have  held  that  in  the  absence  of  actual  posses- 
sion of  the  minerals  in  such  cases,  and  in  tbe 
absence  of  the  fact  that  the  claimant  has  re- 
duced such  minerals  to  possession  and  held 
tbe  same  for  the  statutory  period  of  limita- 
tions, the  statute  does  not  run.  This  seems 
to  be  the  view  of  Judge  Key,  in  the  Wallace- 
fioyt  Case,  where  it  is  said: 

"Appellees  contend  that  *  *  *  as  the  ap- 
pellants never  acquired  nor  held  adverse  pos- 
session of  the  minerals,  they  were  properly 
denied  recovery  on  their  pleas  of  Umitation. 
We  sustain  appellees'  contention." 

The  rule  is  announced  in  West  Virginia  in 
the  case  of  Plant  v.  Humphries,  66  W.  Va. 
88,  66  S.  B.  »4,  26  L.  R.  A.  (N.  S.)  658, 
as  follows: 

"The  possession  of  the  surface  does  not  car- 
ry with  it  possession  of  tbe  coal  under  it,  where 
the  estate  in  the  coal  has  been  severed  as  to 
title.    •    •    •    His  allegation  of  possession  of 
the  coal  is  not  suflSdent.     He  does  not  show 
facts  distinguishing  his  possession  of  the  coal 
from  Us  possession  of  the  overlying  surface. 
This  coal  as  an  estate  is  severed  in  title  from 
the  land.    For  the  surface  owner  to  aver  pos- 
session of  coal  severed  in  title  from  the  land, 
he  must  state  that  he  has  iiad  actual  physical 
possession  of  tbe  coal,  apart  from  his  posses- 
sion of  the  surface,  as  by  operating  mines  in 
the  coid." 

In  the  case  of  Kiser  v.  McLean,  67  W.  Va. 
294,  67  S.  E.  725,  140  Am.  St.  Rep.  948,  the 
same  court  said:    "He   can   only  take  pos- 
session of  them  [the  minerals]  by  drilling 
w©lls«** 

And  In  tbe  case  of  Newman  v.  Kewman,  60 
W.  Va.  371,  66  S.  B.  877,  7  L.  R.  A.  (N.  S.) 
370,  it  is  said: 

"True,  the   statute    of    limitations   does    not 
apply,  because  the  coal  was  not  developed,  ajaa 
there  was  no  possession  of  it,  as  it  was  m 
state  of  nature." 
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In  the  case  of  Gill  v.  Fletcher,  74  Ohio 
St  295,  78  N.  E.  433,  U3  Am.  St.  Rep.  962, 
the  Supreme  Court  of  Ohio  said: 

"It  is  not  disputed  that  title  to  a  mine  which 
has  been  severed  from  the  title  to  the  surface 
ma7  be  acquired  by  adverse  possession;  but 
this  can  take  place  only  when  the  possession 
is  actual,  continuous,  open,  notorious,  and  hos- 
tile. It  cannot  be  accomplished  by  secret  tres- 
pass upon  the  owner's  rights  and  it  has  been 
held  in  many  cases  that,  where  there  has  been 
a  severance  of  estates,  neither  the  owner  of 
the  surface  nor  the  owner  of  the  mine  can  claim 
the  other  estate  merely  by  force  of  the  pos- 
session of  his  own  estate.  Nor  does  the  mine 
owner  lose  his  rights  by  mere  nonaser.  BQs 
title  can  only  be  defeated  *  *  *  by  acts 
which  actually  take  the  mineral  out  of  his 
possession." 

The  Supreme  Court  of  Missouri,  in  tlie  case 
of  Gordon  v.  Park,  202  Mo.  236,  100  S.  W. 
627,  119  Am.  St.  Rep.  802,  declares: 

"Such  a  possession  must  be  actual,  notorious, 
exclusive,  continuous,  peaceable,  and  hostile  for 
the  statutory  period.  •  •  *  Actual  posses- 
sion is  taken  by  the  opening  of  mines  and  car- 
rying on  of  mining  operations.  That  posses- 
sion is  continuous  if  the  operations  are  con- 
tinuous, or  are  carried  on  continuously  at  such 
seasons  as  the  nature  of  the  business  and  the 
customs  of  the  country  permit  or  required.  A 
cessation  of  operations  in  accordance  with  the 
custom  of  the  neighborhood,  or  from  necessity 
occasioned  by  some  natural  agency,  would  not 
be  an  interruption  of  the  possession  but  there 
must  be  something  evidencing  possession  in 
the  interval  which  connects  the  operations  when 
resumed  with  those  which  had  gone  before, 
and  to  distinguish  such  possession  from  a  series 
of  repeated  acts  of  trespass" — quoting  with  ap- 
proval from  Baringer  &  Adams,  p.  569. 

It  Will  be  observed  that  the  court  does 
not  specifically  find  that  the  well  which  ap- 
pellants drilled  to  300  feet  was  an  effort  to 
discover  oil.  The  finding  states  that  there 
was  no  water  on  the  premises,  and  the  rea- 
sonable inference  is  that  their  primary  pur- 
pose was  to  secure  water.  If,  however,  thes 
bad  in  view  development  for  the  purpose  of 
discovering  oil,  the  court's  finding  is  conclu- 
sive that  they  abandoned  this  effort,  and, 
even  if  It  be  admitted  that  it  was  sufficient 
to  constitute  adverse  possession,  it  was  not 
such  an  actual  and  visible  appropriation  of  the 
mineral  estate  commenced  and  continued  un- 
der a  claim  of  right,  Inconsistent  with  and 
hostile  to  the  claim  of  appellees  as  is  con- 
templated by  V.  S.  O.  S.  art.  5681.  Chief 
Justice  Willie,  in  Bracken  v.  Jones,  63  Tex. 
184,  declares  that — 

"Possession,  to  be  of  any  value  to  vest  a 
right  or  bar  a  remedy,  must  be  actual,  contin- 
ued, visible,  notorious,  distinct  and  hostile.  It 
must  be  fair  and  open,  as  'the  statute  was  not 
made  to  serve  the  purpose  of  artifice  and 
trick.' " 


[3]  The  court  found  that  neither  the  appel- 
lees, nor  any  one  under  whom  they  claim,  ever 
had  actual  notice  or  knowledge  of  the  dig- 
ging of  the  well.  The  subsequent  registra- 
tion of  oil  leases,  even  If  they  had  been  re- 
corded for  a  sufficient  length  of  time  to  meet 
the  requirements  of  the  statute,  would  not 
constitute  notice.  V.  S.  O.  8.  art  6842; 
Werts'  Heirs  v.  Vick,  208  S.  W.  63;  White 
V.  McGregor,  92  Tex.  556,  60  S.  W.  584,  71 
Am.  St.  Hep.  875;  Hill  v.  Harris,  26  Tftx. 
Civ.  App.  408,  64  S.  W.  820. 

What  is  here  said  also  disposes  of  the 
fourth  assignment 

The  Judgment  is  affirmed. 


LITTLE  MOTOR  KAR  CO.  et  at.  v.  BLAN- 
KENSHIP  et  ai:    (No.  8535.) 

(Court  of  Civil  Appeals  of  Texas.    Dallaa. 

Jan.  22,  1921.    Rehearing  Denied 

March  5^  XBOSL) 

1.  Appeal  and  error  €=>7I(4)  -^^  Motioa  to  va- 
cate receivership  held  motion  to  vacate  ap- 
pointment rendering  order  denying  motion  ap- 

,    pealahie. 

In  a  suit  by  stockholders  against  a  corpo- 
ration and  its  managing  trustees  for  fraud  and 
dissipation  of  assets,  wherein  receiver  was  ap- 
pointed, motion  of  intervening  successor  trus- 
tees that  the  receivership  be  vacated,  dissolved, 
and  terminated  held  to  come  within  Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  2079a,  as  mo- 
tion to  vacate  order  appointing  receiver,  ren- 
dering the  interlocutory  order  overruling  the 
motion  appealable. 

2.  Receiver*  <S=>58— Court,  under  allegations 
of  Interveners,  erred  la  declining  to  receive 
evidence  on  point  whether  receivership  should 
be  vacated. 

In  suit  by  stockholders  against  the  corpora- 
tion and  its  managing  trustees  for  fraud  and 
dissipation  of  assets,  wherein  successor  trus- 
tees intervened  and  sought  vacation  of  the  re- 
ceivership, allegations  of  the  interveners  held 
sufficient  to  admit  evidence  on  which  the  vaca- 
tion order  prayed  for  would  be  authorized,  so 
that  the  trial  court  erred  in  declining  to  receive 
the  evidence,  the  court  not  having  exercised 
his  sound  discretion  in  the  premises,  but  having 
refused  to  put  himself  in  a  position  to  exercise 
it  by  sustaining  demurrers  instead  of  hearing 
the  evidence. 

Appeal  from  District  0>urt,  Dallas  Coun- 
ty ;   W.  F.  Whltehurst  Judge. 

S.ult  by  A.  B.  Blan&enshlp  and  others 
against  the  Little  Motor  Kar  (Company  and 
others,  wherein,  after  appointment  of  re- 
ceiver for  defendant  company,  J.  W.  Payne 
and  others  intervened.  From  order  denying 
vacation  of  the  receivership.  Interveners  ap- 
peal.   Reversed  and  remanded. 

See,  also,  224  S.  W.  210. 
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Hatcher  &  Zamwalt,  Rasbury,  AdaniB, 
Steunls  &  Harrell,  and  Ghas.  F.  Greenwood, 
all  of  Dallas,  for  appellants. 

Allen  Wight  and  Thomas,  Mllam  ft  Touch- 
stone, all  of  Dallas,  for  appellees. 

HAMILTON,  J.  This  la  an  appeal  from  an 
Interlocutory  order  made  in  this  case  by  the 
judge  of  the  Sixty-Eighth  Judicial  district 

Originally  snlt  was  brought  by  appellees 
against  Little  Motor  Kar  Company  as  a  dis- 
tinct entity,  and  against  Its  three  trustees 
IndlTldually.    The  trustees  were  exclusively 
managing  its  affairs  at  tlie  time  the  suit  was 
filed  by  appellees,  and  they  ^eem  to  have  been 
the  exclusive  managers  of  the  company  con- 
tinuously from  its  beginning  until  the  filing 
of  the  suit.    Appellees'  original  petition  ex- 
tends to  very  great  length  in  describing  the 
wrongdoings  of  the  Individual  defendants  in 
their   relations   to   the   defendant   company 
during  the  course  of  their  trusteeships.    Ap- 
liellees  alleged  facts  setting  forth  gross  mis- 
conduct on  the  part  of  the  trustees;    facts 
showing  fraud  and  fraudulent  and  unlawful 
schemes  of  selling  the  company's  stock;   ap- 
propriation to  themselves  against  the  inter- 
ests of  all  other  shareholders  of  the  assets  of 
the  company ;   the  wrongful  transfer  of  cash 
In  bank  from  the  credit  of  the  company  to  the 
credit  of  some  of  the  individual  trustees ;  and 
general   unconscionable  exploitation  of  the 
company's  assets.     Although  appellees  have 
named  Little  Motor  Kar  Company  as  a  defend- 
ant, they  have  made  no  allegation  against  it, 
but,  "in  BtaUng  tlielr  cause  of  action,  have  con- 
fined themselves  entirely  to  charges  of  looting 
and  exploitation  of  it  by  the  individual  de- 
fendants, and  in  the  prayer  of  the  petition 
they  have  asked  no  relief  against  it,  but  liave 
prayed  for  certain  action,  in  its  behalf,  as 
well  as  in  behalf  of  themselves,  against  the 
individuals  sued  jointly  with  it,  and  who 
were  the  trustees  of  It,  as  above  stated. 

The  prayer  la  for  the  immediate  appoint- 
ment of  a  receiver  to  take  over  the  property 
and  assets  of  the  defendant  company  and  ad- 
minister them;  for  an  order  requiring  the 
Individual  defendants,  trustees  of  the  com- 
pany, "to  turn  over  all  books  and  records  ot 
the  company  or  pertaining  to  its  affairs,  in- 
cluding the  records  pertaining  to  the  sales  of 
its  shares,  as  well  as  all  other  property  or 
assets  belonging  to  defendant  company  in 
the  Individual  defendants'  possession"  for  aa 
audit ;  for  an  accounting  to  be  made  by  the  in- 
dividual defendants  of  all  sums  received  by 
them  "in  any  way  or  manner  connected  with 
the  promotion,  organization,  or  operation  of 
the  defendant  company"  ;  and  for  an  injunc- 
tion to  restrain  the  Individual  defendants 
from  secreting  records  and  from  acting  in 
any  way  in  relation  to  the  affairs  of  defend- 
ant company  beyond  paying  certain  generally 
designated  expenses.  There  is  also  a  prayer 
for  Judgment  "in  favor  of  defendant  company 
*nd  against  the  individual  defendants"  for 
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$600,000,  for  cancellation  of  the  individual 
defendants'  stock  in  the  company,  except 
whatever  they  paid  for  in  actual  cash;  for 
restitution  of  salaries  paid  to  them,  and  for 
removal  of  them  as  trustees. 

We  have  thus  stated  the  prayer  of  the  pe- 
tition, because  it  seems  that  a  clearer  con- 
ception of  the  nature  of  appellees'  contentions 
can  thus  be  conveyed  than  by  undertaking  to 
set  out  a  detailed  statement  of  the  allegations 
themselves.  We  find  in  the  petition  no  al- 
legations which  seem  to  constitute  a  set  of 
facts  showing  a  cause  of  action  on  the  part  of 
plaintiffs  personally  against  the  defendants, 
and  we  take  It  tliat  the  plaintiffs  themselves 
80  view  the  allegations,  because  they  seek 
no  relief  i)ersonaUy  except  whatever  might 
incidentally  accrue  to  them  as  shareholders 
by  virtue  of  the. different  orders  specifically 
called  for  In  behalf  of  the  defendant  com- 
pany. 

The  petition  liaving  l)een  filed  April  8, 
1920,  and  presented  to  the  Judge  of  the  dis- 
trict court,  he  on  the  same  day  granted  the 
Injunction  and  appointed  a  receiver  in  con- 
formity with  the  prayer  of  the  plaintiffs, 
his  action  t)eing  based  altogether  upon  the 
allegations  of  the  petition,  the  verification  of 
which  was  in  part,  as  to  the  most  material 
allegations,  upon  actual  knowledge  of  one  of 
the  petitioners,  and  in  part,  as  to  some  of  the 
most  material  allegations,  upon  information 
and  belief. 

Subsequently,  on  May  20,  1920,  foUowlng 
an  order  of  court  granting  leave  to  intervene, 
appellants,  as  Interveners,  filed  their  plea  of 
intervention  and  motion  "to  dissolve  and 
vacate  the  receivership,"  and  on  June  7, 1920, 
filed  their  amended  plea  of  intervention  and 
motion  to  the  same  effect,  and  on  June  15, 
1920,  intarveners  J.  W.  Payne,  O.  M.  Ward, 
and  W.  E.  Joor  filed  still  another  Interven- 
tion, in  substance  the  same  as  that  already 
filed,  and  in  addition  alleging  that  they  had 
lawfully  succeeded  to  the  office  of  trustees 
of  the  company,  the  original  trustees,  defend- 
ants in  the  suit,  having  resigned,  and  that 
interveners  were  entitled  to  have  the  manage- 
ment and  control  of  the  defendant  company's 
affairs  to  the  entire  exclusion  of  the  receiver- 
ship. 

The  other  interveners  alleged  that  they 
were  stockholders  in  the  company,  and  that, 
while  1,020,000  shares  of  the  par  value  of 
$1  each  were  held  by  shareholders  residing 
throughout  the  United  States  and  in  foreign 
countries,  they  sued  for  themselves  and  near- 
ly 2,000  of  the  shareholders  living  in  Texas 
and  owning  250,000  shares.  They  alleged  that 
the  trustees  against  whom  plaintiffs  had  al- 
leged fraud  in  methods  of  organization  and 
management,  unconscionable  manipulation 
In  stock  selling,  looting  of  funds,  etc.,  had 
already  resigned,  that  a  lawful  and  qualified 
shareholders'  meeting  had  accepted  the  resig- 
nations  and   had   lawfully   elected   Paynes 
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Ward,  and  Joor  as  their  successors,  thereby 
eliminating  any  continuance  of  the  miscon- 
duct and  destructive  criminal  transactions 
which  plaintiffs  alleged  would  necessarily 
and  inevitably  bring  the  company  into  In- 
solvency. They  also  alleged  that  the  plain- 
tiffs altogether  had  title  to  only  300  shares 
in  the  company  of  the  actual  value  of  only 
|200,  and  that  they  paid  nothing  for  It,  but  ac- 
quired It  from  the  very  indlvldu&l  defendants 
whom  they  sued,  and  that  the  circumstances 
of  their  acquisition  of  It  were  such  that  they 
had  received  no  lawful  title  to  It,  and  the 
company  had  received  no  consideration  for 
It,  and  that  therefore  the  plaintiffs,  appel- 
lees here,  had  no  rights  or  Interests  to  be 
protected  by  suit,  and  could  not  for  that  rea- 
son maintain  an  action,  or  at  least  such 
rights  and  Interests  as  they  claimed  were 
doubtful.  They  atso  alleged  that  the  com- 
pany was  solvent,  and  that  its  assets  in  Texas 
amounted  to  $500,000,  besides  $60,000  cash  in 
bank,  and  that  It  did  not  owe  more  than 
$15,000,  which  was  owing  only  for  current 
expenses.  They  pleaded  that  the  company 
owned  at  Dallas  a  fully  equipped  factory  for 
the  manufacture  of  automobiles,  and  that  it 
has  on  hand  large  quantities  of  material 
out  of  which  to  manufacture  automobiles  to 
the  profit  of  the  shareholders,  and,  being  thus 
equipped  and  provided,  could  resume  and 
contioue  the  manufacturing  of  automobiles, 
except  for  the  existence  of  the  receivership ; 
that  the  receiver  is  without  experience  and 
training  necessary  to  render  blm  capable  ol 
successfully  conducting  the  manufacturing, 
for  the  purpose  of  which  the  company  was 
formed  and  the  plant  constructed;  and  that 
the  shareholders  will  suffer  great  loss  if  the 
proi)erty  is  held  in  Idleness  or  sold  by  the 
receiver.  Besides  the  property  situated  in 
Texas  alleged  to  be  of  value  in  excess  of 
$500,000,  appellants  alleged  the  company  own- 
ed other  property  outside  of  Texas,  consist- 
ing of  real  estate  and  personal  property  of 
the  value  of  $50,000. 

Plaintiffs  in  reply  to  the  interveners'  al- 
legations filed  a  general  demurrer,  and  the 
following  special  exceptions:  An  exception 
to  the  allegations  that  resumption  of  manu- 
facture by  the  company  would  result  in  divi- 
dends to  shareholders,  because  it  does  not 
appear  that  manufacturing  operations  could 
be  adequately  financed,  nor  that  the  com- 
pany's affairs  would  be  prudently  managed, 
and  because  it  appears  from  the  pleadings 
of  interveners  that  facts  and  circumstances 
sufficient  to  justify  a  reasonable  prospect  of 
profitable  operation  of  the  properties  do  not 
exist;  an  exception  to  those  parts  of  the 
interveners'  pleadings  declaring  that  unless 
the  receivership  is  abated  the  assets  will  be 
exhausted,  and  that  the  shareholders  will 
receive  little,  if  anything,  upon  their  shares, 
because  such  allegations  comprise  only  con- 
clusions of  the  pleader;  an  exception  to  in- 


terveners' allegation  that  they  are  author^ 
Ized  to  represent,  and  do  represent,  2,000 
shareholders  owning  250,000  shares  of  stock, 
because  the  names  and  residences  of  such 
shareholders  and  the  respective  numbers  of 
shares  held  by  them  are  not  stated,  nor  the 
nature  of  the  authority  Indicated.  These 
exceptions  are  followed  by  a  general  denial 
and  various  special  fiUegations,  none  of  which 
it  is  necessary  to  set  out  here. 

The  above-named  exceptions  were  present- 
ed to  the  court  on  June  21,  1920,  and  all  of 
them  were  sustained,  and  the  motion  em- 
bodied in  appellants'  pleadings  was  overruled 
without  any  evidence  being  received. 

[1]  The  appeal  to  this  court  is  met  at  tlio 
threshold  with  appellees'  motion  to  dismiss 
the  appeal,  because  the  order  from    vrbidi 
th^  attempt  to  appeal  is  made  is  an  inter- 
locutory order  refusing  to  discharge  the  re- 
ceiver and   terminate  the  receivership,    and 
is  not  an  order  refusing  to  vacate  the  ordet 
appointing  the  receiver,  and  we  are  asked  to 
dismiss  for  lack  of  Jurisdiction.    Counsel  for 
appellees  support  the  motion   with    an    ex- 
ceptionally strong  and  exhaustive  arg:uinent 
Notwithstanding   the    outstanding   clearness 
and  logic  of  this  argument,  we  do  not  believe 
the  objective  sought  by  the  Interveners  in 
their  pleadings  was  to  terminate  the  receiver- 
ship and  discharge  the  receiver  as  distinguish- 
ed from  vacating  the  order.    Of  course  it  is 
elementary  that  an  appellate  court  can  ac- 
quire no  Jurisdiction  on  appeal  from  an  inte^ 
looutory   order  except  by  express  statutory 
provision  for  it.     There  being  no  statutory 
authority  for  appeal  from  an  interlocutory 
order  refusing  to  terminate  a  receivership 
and  discharge  a   receiver  unrelated   to   the 
idea  of  setting  aside  the  original  order  of 
appointment,  then  appellees'  conclusion  deduc- 
ed from  counsel's  able  argument  is  correct,  un- 
less the  motion  can  soundly  be  construed  to 
come  within  the  scope  of  article  2079a,  Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  8pe<dally  pro- 
viding for  appeal  from  an  interlocutory  or- 
der refusing  to  vacate  an  order  appointing  a 
receiver.    That  article  is  as  follows: 

"An  appeal  shall  lie  from  an  interlocutory 
order  of  the  district  court  overruling  a  mo- 
tion to  vacate  an  order  appointing  a  receiver 
or  trustee  in  any  case,  provided  such  appeal  be 
taken  within  twenty  days  from  the  entry  of 
such  order  appealed  from.  An  appeal  in  such 
cases  shall  take  precedence  in  the  appellate 
court;  but  the  proceedings  in  other  respects  in 
the  court  shall  not  be  stayed  during  the  pen- 
dency of  the  appeal,  unless  otherwise  ordered 
by  the  appellate  court" 

The  prayer  of  the  motion  In  response  to 
which  the  proceedings  resulting  in  the  Judg- 
ment appealed  from  is  that  the  receivership 
be  vacated  and  dissolved  and  terminated. 
Looking  alone  to  appellants*  (Interveners') 
prayer  and  applying  the  statute  to  it  inde- 
pendent  of    the   preceding   allegations,    wo 
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migbt  be  constrained  to  8upi>ort  the  vigorous 
contention  made  by  appellees  to  the  effect 
that  the  appeal  does  not  rest  upon  the  author- 
ity of  article  2079a.  But  looking  to  the  plead- 
ing as  an  entirety  and  giving  consideration 
to  all  therein  contained,  as  we  ought  to  do 
in  order  to  arrive  at  the  puriMse  songht  and 
also  in  order  to  arrive  at  a  conclusion  with 
reference  to  the  sufficiency  of  the  allegations 
as  a  basis  for  the  relief  sought,  we  do  not 
think  we  can  correctly  hold  that  the  motion 
is  not  a  motion  to  vacate  the  order  of  ap- 
pointment, but  Is  rather  a  motion  to  close 
the  receivership  and  discharge  the  receiver 
on  the  ground  that  valid  and  proper  purposes 
of  the  receivership  existing  at  the  time  of  its 
creation  had  all  been  achieved  and  the  neces- 
sity for  it  thereby  ended. 

In  determining  the  nature  and  object  of 
the  motion,  so  as  to  be  able  to  say  whether 
or  not  it  is  one  to  vacate  the  original  order 
appointing  the  receiver  as  contradistinguish- 
ed from  one  to  close  the  receivership  and 
discharge  the  receiver,  the  correct  test,  we 
think,  is  whetlier  or  not  the  allegations,  as 
such,  state  facts  challenging  the  validity  or 
propriety  of  the  appointment  itself  and  at- 
tacking the  soundness  and  correctness  of  the 
action  of  the  court  in  the  first  Instance,  or  set 
forth  facts  Independent  of  and  unrelated  to 
the  achievements  of  the  receiver  tn  the  course 
of  his  administration,  which  arose  subsequent 
to  the  appointment  and  worked  a  removal  of 
necessity  for  any  further  acts  of  the  receiver, 
regardless  of  whether  or  not  he,  as  receiver, 
bad  accomplished  all  the  things  for  which  he 
was  appointed. 

Beferring  to  the  pleadings  which  fonn  the 
motion,  we  find  what  we  consider  to  be  three 
sets  of  allegations,  whidi,  taken  together, 
meet  this  test  and  conform  the  motion  to  it, 
making  the  motion  one  to  vacate  the  order  of 
appointment.  And  as  we  Interpret  the  al- 
legations tliere  are  none  upon  which  the 
receivership  could  be  terminated  because  it 
had  run  its  course  to  the  end  and  performed 
all  the  oflSces  for  which  it  was  brought  Into 
existence,  and  hence  there  are  no  allegations 
giving  the  motion  the  necessary  attributes  of 
a  motion  to  discharge  the  receiver.  The 
three  allegations  referred  to  are  these:  First, 
that  the  plaintlfts  had  no  right  or  interest  in 
the  company  upon  which  to  invoke  the  action 
of  the  court ;  second,  that  the  pilfering  trus- 
tees, against  whom  exdusively  the  allegations 
made  by  appellees  were  leveled,  had  been 
lawfully  displaced  and  succeeded  by  legally 
constitiited  and  elected  trustees  of  high  char- 
acter and  ability;  third,  that  the  company 
was  possessed  of  assets  much  in  excess  of 
W),000,  and  owed  nothing  except  for  cur- 
rent expenses  In  an  amount  not  exceeding 
$16,000,  and  was  equipped  and  supplied  with 
materia]  for  the  profitable  manufacture  of 
automobiles,  in  the  manufacture  of  which  it 
wag  ^gaged  when  the  receiver  was  appolnt- 
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I  ed,  and  the  profitable  manufacture  of  wbl<^ 

I  would  be  resumed,  If  the  property  were  taken 

from  the  receiver  and  delivered  to  the  new 

trustees,  alleged  to  liave  the  lavrful  right  of 

possession. 

Tlie  first  and  third  of  these  allegations 
relate  exclusively  to  conditions  alleged  to 
have  existed  at  the  time  of  the  appointment, 
and  show  reasons  which.  If  actually  and  truly 
existing,  would  vitiate  the  appointment  of 
the  receiver.  The  secondly  named  allega- 
tions, those  alleging  the  resignation  of  the 
objectionable  trustees  and  the  legal  selection 
of  unobjectionable  ones,  meet  the  requlre- 
ments  of  the  test  we  are  applying  because 
the  facts  recited,  are  descriptive  of  a  condi- 
tion entirely  different  from  that  appellees 
alleged  to  obtain  the  apiMlntment ;  not  a 
condition  wrought  in  the  receivership,  so 
tliat  a  motion  to  close  the  receivership  might 
be  urged  upon  the  ground  that  the  activities 
of  the  receiver  liad  made  a  situation  calling 
for  no  further  procedure,  but  a  condition 
produced  wholly  independent  of  the  receiver, 
cutting  from  under  him  the  very  ground  of 
bis  appointment 

We  are  aware  of  the  fact  that  the  last- 
considered  set  of  allegations  held  by  us  to 
contribute.  In  connection  with  the  others,  to 
giving  the  motion  the  quality  of  one  to  va- 
cate the  order  of  appointment  can  be  chal- 
lenged as  conflicting  with  respectable  author- 
ity. We  are  also  keeping  in  mind  the  clear 
distinction  which  in  law  exists  between  a  mo- 
tion to  vacate  an  order  appointing  a  receiver 
and  a  motion  to  terminate  the  receivership, 
the  former  usually  having  regard  only  for 
"conditions  and  circumstances  attending  the 
appointment."  But  we  have  concluded  that 
the  sounder  course  to  pursue  is  not  to  re- 
strict the  sense  in  which  an  order  to  vacate 
the  appointment  is  understood  exclusively 
to  such  conditions  and  circumstances,  but 
to  extend  It  so  as  to  comprehend  the  setting 
aside  of  the  order  for  clearly  established 
sutiiclent  reasons  which  may  arise  subsequent 
to  the  order  of  appointment,  and  t>ecome 
coexistent  with  such  groimds  as  the  other 
two  alleged  for  vacating  the  order  in  this 
case.  February  28,  1809  (Laws  1899,  p.  It6j, 
the  Legislature  of  Montana  enacted  a  statute 
allowing  an  appeal  "from  an  order  appoint- 
ing or  refusing  to  appoint  a  receiver,  or  giv- 
ing directions  with  respect  to  a  receivership, 
or  refusing  to  vacate  an  order  appointing 
or  affecting  a  receiver." 

Treating  a  motion  to  vacate  an  order  ap- 
pointing a  receiver  the  Supreme  Court  of 
Montana,  with  reference  to  this  statute  in' 
the  case  of  Forrester  v.  Consolidated  M*ning 
Co.,  24  Mont.  132,  60  Pac.  1089,  say  : 

"It  is  contended  by  the  plaintiffs  that  the 
consideration  of  any  matters  happening  siivce 
the  order  appointing  the  receiver  was  entered 
was  immaterial  upon  the  motion  to  vacate  that 
order.    Ttds  position  is  twsed  upon  the  assamp- 
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tion  that  the  statute  allowing  an  appeal  from 
an  order  refusing  to  vacate  the  appointment  of 
a  receiver  permits  a  review  of  those  facts 
only  which  existed  when  the  order  of  appoint- 
ment was  made,  and  that  the  necessary  effect 
of  the  vacation  of  an  order  appointing  a  receiv- 
er is  to  annul  or  avoid  such  order  from  the 
beginning;  in  other  words,  to  destroy  the  or- 
der, and  declare  void  everything  done  under  it. 
The  word  'vacate,*  however,  as  employed  in 
the  act  of  February  28,  1899,  supra,  is  not  so  to 
be  restricted  in  its  meaning.  The  statute 
should  be  understood  also  as  creating  the  right 
to  appeal  from  an  order  refusing  to  vacate  the 
order  of  appointment  where  the  motion  to  va- 
cate is  based,  not  upon  the  conditions  existing 
when  the  order  was  made,  but  upon  facts  oc- 
curring subsequently  to  the  making  of  the  orig- 
inal order;  and  in  the  case  of  such  a  motion 
the  vacation  of  the  order  appointing  the  re- 
ceiver is  neither  more  nor  less  than  the  dis- 
charge of  the  order  after  it  has  served  its  pur- 
pose. Where  the  order  appointing  a  receiver 
is  vacated  for  reasons  arising  after  the  ap- 
pointment was  made,  the  vacation  or  dis- 
charge takes  effect  as  of  the  day  it  is  entered, 
and  all  acts  theretofore  lawfully  performed  in 
pursuance  of  the  appointment  are  valid.  The 
offer  made  by  the  defendants,  which  the  court 
should  have  required  the  plaintiffs  to  accept, 
renders  it  unnecessary  to  continue  the  receiv- 
ership for  the  purpose  of  an  accounting.  The 
order  refusing  to  vacate  the  order  of  December 
15,  1898,  is  therefore  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  court  be- 
low and  its  judge  to  admit  the  evidence  and  the 
offer  excluded,  and  proceed  to  hear  and  deter- 
mine the  motion  in  accordance  with  the  views 
herein  expressed." 

.  Of  course,  it  the  Interveners  should  ade- 
quately sustain  their  allegations  and  thereby 
obtain  the  order  sought.  Its  ultimate  effect 
80  far  as  they  are  concerned  would  be  to 
terminate  the  receivership  and  discharge  the 
receiver.  But  this  is  no  sound  reason  for 
declaring  the  motion  not  to  be  a  motion  to 
vacate  or  set  aside  the  order  of  appointment. 
The  same  final  effect  would  result  from  any 
order  to  vacate  the  appointment  under  what- 
ever circumstances  made.  Both  an  order 
vacating  the  appointment  and  an  order  dis- 
charging the  receiver,  regardless  of  the  char- 
acterizing distinctions  between  them,  operate 
to  end  the  receivership.  In  this  particular 
the  two  orders,  however  much'  otherMrlse  dis- 
tinguished, always  result  in  the  same  effect 
But  appellees  urge  that  In  express  terms 
appellants  themselves  define  tbelr  motl<», 
specifically  and  conclusively  designating  it 
not  to  be  a  motion  to  vacate  the  appointment 
The  language  of  appellants'  pleadings  upon 
which  appellees  base  this  particular  conten- 
tion is  as  follows: 

"In  this  connection  your  interveners  say 
that  they  are  not  now  objecting  to  the  appoint- 
ment of  the  receiver  herein,  but  are  objecting 
to  any  acta  of  the  receiver  in  disposing  of  prop- 
erty of  the  Little  Motor  Kar  Company  of  any 
kind  or  character  whatsoever,  and  object  to  the 
continuation  of  the  receivership." 


This  language  Is  the  final  portion  of  a 
paragraph  not  contained  In  the  original  mo- 
tion, but  In  appellants'  answer  to  the  fti>pel- 
lees'  replication  attacking  their  motion.  The 
part  of  the  paragraph  preceding  It  and  with 
which  it  is  connected  denies  appellees'  al- 
legations that — 

"No  shareholder  of  the  company  has,  in 
truth  and  justice,  any  valid  or  reasonable  ob- 
jection or  exception  either  to  the  appointment 
of  such  receiver,  at  these  plaintiffs'  suit,  or  to 
any  act  of  such  receiver  since  his  appointment 
and  qualification." 

The  excerpt  quoted  tnxa.  the  supplemental 
pleading  filed  by  appellants  In  response  to 
appellees'  replication  to  the  motion  cannot 
be  set  apart  from  the  entire  body  of  the  al- 
legations and  made  the  criterion  by  which  to 
determine  what  the  motion  Is.  The  utmost 
the  excerpt  can  be  said  to  constitute  is  no 
more  than  appellants'  concept  of  the  ulti- 
mate effect  of  their  allegations.  It  does  not 
determine  the  technical  nature  of  the  ordet 
sought. 

The  allegations  themselves  conflict  with 
appellants'  statement  quoted  by  appellees, 
and  the  allegations  do  attack  the  validity  of 
the  appointment  ab  initio.  It  is  the  court's 
function  and  duty  to  construe  the  allegations 
altogether,  and  say  whether  or  not,  in  con- 
sidering the  question  at  Issue,  they  meet  the 
requirements  of  a  motion  to  vacate.  EUiving 
concluded  they  are  sufflelent  for  that  pur- 
pose, and  that  a  fair  construction  Indicates 
that  they  were  directed  to  that  end,  we  over- 
rule the  motion  to  dismiss. 

[2]  The  only  other  principal  que8t^on  to  be 
disposed  of  is  whether  or  not  the  appeal  pre- 
sents error  In  the  court's  action  sustaining 
the  demurrers  and  refusing  to  hear  the  evi- 
dence. Appellees  contend  that  the  overruling 
or  sustaining  the  motion  was  discretionary 
with  the  trial  court  This  being  conceded, 
yet  in  this  as  well  as  in  all  other  matters 
involving  discretion,  it  must  be  soundly  exer- 
cised, and  the  order  entered  being  one  from 
which  an  appeal  lies,  the  judgment  sustain- 
ing the  exceptions  will  be  reviewed  and  test- 
ed by  the  assignments  of  error  complaining 
of  it,  as  in  the  case  of  any  other  judgment 
properly  appealed  from.  As  before  indicated, 
we  consider  the  allegations  sufficient  to  admit 
evidence  upon  which  the  order  prayed  for 
would  be  authorized,  and  accordingly  the 
court  erred  in  declining  to  receive  the  evi- 
dence. While  the  disposition  to  be  made  of 
the  motion  was  a  matter  resting  in  his  sound 
discretion,  he  did  not  exercise  it,  but  refused 
to  put  himself  in  a  position  to  exercise  it  by 
sustaining  the  demurrers  instead  of  bearing 
the  evidence. 

Appellees  complain  of  certain  Irregularities 
and  variances  from  the  rules  in  the  process 
of  briefing  pursued  by  appellants.    The  brief. 
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notwlthstandliig  the  InflrmlUeB  pointed  out 
by  appellees,  is  nevertheless  an  orderly  and 
clear  presentation  of  the  complaints  directed 
against  tbe  action  of  the  trial  court.  Besides 
we  doubt  that  the  presentation  of  an  appeal 
of  this  character  could  be  held  to  strict  con- 
formity with  the  rules.  Tyree  v.  Road  Dlst, 
199  S.  W.  646. 

Appellees  challenge  appellants'  right  of  ap- 
peal apon  the  authority  of  the  case  of  Stew- 
art T.  State,  42  Tex.  242.     In  that  case  an 
exception  to  the  petition  in  Intervention  was 
sustained,  and  from  the  order  sustaining  the 
exception    and   dismissing   the  intervention, 
Stewart,    the  Intervener,  appealed.     In  dis- 
missing the  appeal  the  Supreme  Court  acted 
upon  the  well-known  general  principle  that 
an  appeal  Ues  only  from  a  final  Judgment,  and 
In  confmrmity  with  the  rule  arising  ont  of 
that  principle  hdd  that  the  appeal  should  be 
dismissed  because  the  suit  between  the  origi- 
nal parties  had  not  come  to  final  Judgment, 
bat  was  still  pending.    Here,  however  is  Em 
alt(^ether  different  situation.    Ihe  cause  has 
not  gone  to  final  Judgment,  it  is  true,  but  ai>- 
pellantB,  who,  although  interveners,  are  ap- 
pellees' only  real   adversaries  in  tbe  case, 
are  appealing  from  an  order  from  which  by 
statutory  enactment  any  party  is  privileged 
to  aweal.    The  effect  of  the  statute  allowing 
an  appeal  from  this  order  is  to  place  the  order 
on  the  same  footing  with  a  final  Judgment  in 
relation   to   the  right  of  appeal    therefrom. 
This  being  so,  this  appeal  is  not  ruled  by  the 
Stewart  Case,  supra. 

The  nature  of  the  organization  whlrfa  bears 
the  name  "Ldttle  Motor  Kar  Company,"  and 
made  a  defendant  here  in  that  name,  is 
brought  Into  issue  by  appellees  In  a  counter 
proposition  to  the  first  assignment  of  error, 
under  which  counter  proposition  It  Is  declar- 
ed that  it  is  a  Joint-stock  company,  and  that 
tbe  trustees,  as  such,  cannot  Intervene,  and 
be  heard  to  complain,  tbe  company  itself 
already  being  an  original  party  to  the  suit. 
The  interveners  are  not  to  the  case  under 
allegations  that  they  sue  solely  as  trustees. 
They  sued  for  themselves  and  others  as  mere 
stodEholders  also.  But  regardless  of  this, 
we  cannot  consider  tbe  argument  made  by 
appellees,  baaed  upon  the  assumption  that 
little  Motor  Kar  Company  is  a  Joint-stock 
association.  The  record  before  us  In  no  way 
discloses  the  nature  of  the  organization  to 
the  extent  necessary  to  enable  us  to  know 
whether  it  is  a  partnership  or  a  Joint-stock 
company  or  a  trust  as  distinguished  from  a 
partnership  and  a  Joint-stock  association. 

In  the  event  of  an  appeal  from  a  final 
Judgment  It  might  become  proper  to  deter- 
■alne  the  nature  of  the  organization  as  af< 
fectlng  the  rights  and  relations  existing 
among  the  parties.  Bingham  v.  Graham, 
220  S.  W.  105;  Davis  T.  Hudglns,  225  S.  W. 


74.     But  no  such  requirement  arises  to  dis- 
posing of  the  case  as  presented  to  this  appeal. 
For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 


RICHARDSON  et  al.  v.  MoCLOSKEY  et  al. 

(No.  6329.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Nov.  24,  1920.    Rehearing  Denied 

March  3,  1^1.) 

1.  Reoeiver*  «=s>36— Where  petition  was  eon- 
trovartMi  by  verlfled  answer,  pleadings  are 
not  ooncluslve. 

Where  the  petition  for  appointment  of  a 
receiver,  etc.,  was  controverted  by  a  verified 
answer,  the  pleadings  are  not  condnsive,  and 
the  action  of  the  trial  court  in  appointing  the 
receiver  shonld  be  tested  by  the  evidence. 

2.  Receivers  '«=3l9-^trong  ease  necessary  for 
the  appointment  of  a  receiver  to  displace  ex- 
ecutor. 

A  strong  case  is  required  to  mduce  the  ap- 
pointment of  a  receiver  to  take  assets  from 
the  custody  of  an  executor  or  administrator 
displactog  his  authority. 

3.  Appeal  and  error  €=>955— Receivers  $=38— 
Appointment  of  receiver  rests  largely  In  dis- 
cretion of  trial  eourt. 

The  appointment  of  a  receiver  rests  large- 
ly within  the  discretion  of  the  trial  court,  and 
its  discretionary  act  will  be  reviewed  only  in 
case  of  an  abuse. 

4.  Receivers  9s>3S— Evidence  held  to  warrant 
the  appointment  of  a  receiver  to  protect 
estate. 

In  a  suit  against  executors  for  the  con- 
stniction  of  a  will  and  accounting,  etc.,  evidence 
held  to  warrant  the  appointment  of  a  receiv- 
er under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  2128,  suIhI.  1,  on  the  theory  that  such  ap- 
pointment was  necessary  to  protect  the  estate; 
it  being  m  danger  of  bemg  lost  or  injured. 

5.  Receivers  ®=> 1 9— Insolvency  not  neoeesary 
to  receivership  to  protect  estate. 

To  warrant  the  appointment  of  a  receiver 
to  protect  property  from  being  lost  or  destroy- 
ed, it  is  not  necessary  under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  2128,  subd.  1,  to  show 
that  the  persons  having  custody  of  the  prop- 
erty were  insolvent. 

6.  Receivers  €=>6— Where  authorized  by  stat- 
ute adequate  remedy  at  law  is  no  defense. 

The  appointment  of  a  receiver  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  2128, 
subd.  1,  on  tbe  gi'ound  that  property  was  in 
danger  of  being  lost  or  destroyed,  cannot 
be  attacked  on  the  theory  that  plaintiSs  had 
an  adequate  remedy  at  law;  the  proceeding 
being  based  on  the  statute,  and  not  general 
principles  of  equity. 
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7.  Receivers  ®=32l— Executor'*  offer  to  allow 
plaintiffs  possession  of  part  no  ground  for  re- 
fusing receiver. 

Though  executors  offered  to  allow  plaintilfs, 
who  were  suing  for  an  accounting,  etc.,  to 
taice  possession  of  funds  in  hand  and  collect 
rents,  that  is  no  ground  for  denying  the  ap- 
pointment of  a  receiver  where  the  estate  was 
liable  to  be  lost  or  destroyed;  receiTersUp  hay- 
ing vp  to  that  time  been- opposed. 

On   Rehearing. 

8.  Receivers  «=»  I  a— Statute  allowing  receiver 
.where  property  liable  to  be  destroyed  held 

applicable. 
Where  plaintiffs,  the  residuary  legatees  un- 
der the  will  of  a  husband,  sought  an  accounting 
by  the  executors  and  asserted  rights  in  proper- 
ty delivered  to  the  executor  and  legatee  of  the 
estate  of  the  husband's  deceased  wife,  who 
was  entitled  to  one-half  of  the  community,  held, 
that  the  controversy  over  the  property  was 
sufficient  to  bring  the  case  within  the  Ver- 
non's Sayles'  Ann.  Civ.  St.  1»14,  art.  2128, 
subd.  1,  authorizing  the  appointment  of  a  re- 
ceiver in  an  action  between  persons  jointly 
owning  or  interested  in  any  property,  when 
it  is  shown  that  the  property  is  in  danger  of 
being  lost  or  destroyed. 

9.  Receiver*  4=>I8— Where  appointment  prop- 
er as  to  portion  of  property,  receiver  may 
take  custody  of  all. 

Where  after  the  death  of  husband  and  wife 
the  executors  paid  over  portion  of  the  com- 
munity to  the  executor  and  residuary  legatee 
of  the  wife,  and  the  husband's  residuary  lega- 
tees, asserting  rights  in  the  property,  sought 
an  accounting,  etc.,  and  the  appointment  of  a 
receiver  on  the  theory  that  the  property  was 
in  danger  of  being  lost,  the  court  may  appoint 
a  receiver  for  the  whole  of  the  property  and 
take  it  into  custodia  legis,  though  the  executor 
of  the  husband's  estate  was  not  a  joint  owner 
of  the  property,  and  might  not  come  within 
the  exact  terms  of  Vernon's  Sayles'  Ann.  Civ. 
St  ldl4,  art.  2128,  subd.  1. 

10.  Receivers  «s>  1 6— Appointment  of  receiver 
warranted  en  general  prinolpla*  of  equity. 

In  a  suit  by  the  residuary  legatee  against 
the  executor  and  the  executor  and  residuary 
legatee  of  the  estate  of  the  testator's  wife,  who 
had  obtained  a  division  of  the  community,  evi- 
dence lield  to  warrant  the  appointment  of  a 
receiver  under  general  principles  of  equity; 
it  appearing  that  the  estates  were  not  prop- 
erly cared  for  and  were  In  danger  of  being  lost 
or  materially  injured. 

11.  Receivers  <@=» 1 9— Insolvency  not  condition 
precedent  to  appointment. 

Insolvency  of  a  person  in  possession  or 
enjoyment  of  property  for  which  a  receiver  is 
sought  is  not  always  indispensable  to  the 
granting  of  the  order,  though  the  fact  of  finan- 
cial irresponsibility  may  be  sufficient  to  jus- 
tify the  appointment  on  the  ground  that  a 
remedy  at  law  for  loss  or  injury  would  be  in- 
adequate. 


12.  Dismissal  and  nonsuit  «=»28— Executor  cf 
estate  of  widow  of  deeedMt  not  dismlssetl  as 
party. 

Where  the  original  petition  by  the  residaary 
legatees  of  the  estate  of  a  husband  joined  not 
only  the  husband's  executor,  bat  the  execator 
and  residuary  legatee  of  the  wife's  estate, 
the  fact  that  the  amended  origins!  petition  did 
not  specify  that  the  action  was  agsinst  the  ex- 
ecutor of  the  widow's  estate  as  such  will  not 
be  treated  as  a  dismissal  of  the  action  as  to 
him  in  his  representative  capacity,  where  the 
r^ef  sought  necessitated  his  presence  in  his 
representative  capacity,  he  continued  to  treat 
the  action  aa  involving  his  representative  ca- 
pacity. 

13.  Appaal  and  error  «S90M(3)— auesttvn  of 
credibility  of  witnessas  for  the  trial  court. 

The  question  of  the  credibility  of  witnesses 
in  support  of  an  application  for  appointment  of 
a  receiver  is  for  the  trial  court 

14.  Appeal  and  error  «»863-Appellate  eonrt 
will  not  review  the  evidence. 

On  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver,  the  appellate  court  will  not 
review  the  evidence. 

15.  Receivers  «e3>38— Evidenoe  held  to  wairaat 
finding  that  books  of  the  eatate  were  Mtt 
properly  kept 

On  appeal  from  an  order  appointing  re- 
ceivers to  take  over  the  custody  of  an  estate 
from  the  executors,  evidence  held  to  warrant 
a  finding  that  books  of  account  were  not  prop- 
erly kept  for  the  estate. 

16.  Attorney  and  client  «=>77— Action  of  at- 
.  torney  In   conduct  of  litigation   binding   oi 

dlent. 
In  a  suit  against  exeentors  for  an  aeeoant- 
ing,  in  which  appointmsnt  of  receiver  waa  ask- 
ed becanse  of  danger  that  property  would  be 
lost,  defendants  could  not  complain  of  finding 
as  one  ground  for  appointment  that  executors 
refused  to  follow  the  history  of  the  property 
after  it  was  delivered  to  the  executor  and  r«- 
eiduary  legatee  of  the  estate  of  decedent's  wid- 
ow,  where  the  refusal  was  by  their  attorney. 

Jenkins,  J.,  dissenting. 

Appeal  from  District  Court,  Tom  Oreen 
County ;  C.  E.  Dubois,  Judge. 

Suit  by  Robert  J.  McGIoskey  and  others 
against  George  Ridiardson  and  otbora 
From  an  interlocutory  order  appointing  a 
receiver  pendente  lite,  defendants  appeaL 
Affirmed. 

Wright  &  Harris,  of  S&n  Angelo,  and  Snod- 
grass,  Dibroll  &  Snodgrass,  of  Coleman,  for 
appellants. 

S.  E.  Tnylor  and  HIU  &  HUl,  all  of  San 
Angelo,  for  appellees. 

BRADY,  J.  This  is  an  appeal  from  an 
Interlocutory  lorder  appointing  a  receiver 
pendente  lite  In  the  case  of  Robert  J.  Mc- 
ClosUey  et  al.  ▼.  George  Richardson  et  al., 
pending  in  the  district  court  of  Tom  Oreen 
county. 
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The  BDlt  W8B  Instltated  April  26,  1919,  and 
on  Janaary  9,  1920,  plaintiffs  filed  a  motion 
for  the  appointment  of  a  receiver  of  tbe  proi>- 
erty  of  the  estate  of  T.  H.  McCloskey,  de- 
ceased. 

In  the  second  amended  petition,  filed  May 
6,  1920,  plaintiffs  alleged  that  by  the  terms 
of  the  will  of  T.  H.  McCloskey,  deceased, 
they  were  granted  a  certain  Interest  in-  such 
estate,  and  that  George  Richardson  and 
James  J.  NeUl  were  named  and  duly  quali- 
fied as  independent  executors  without  bond. 
They  further  alleged  that  the  estate  consist- 
ed of  lands  and  personal  property,  some  of 
which  was  the  separate  property  of  T.  H.  Mc- 
Closkey, deceased,  and  some  the  community 
property  of  himself  and  his  wife,  Laura  Mc- 
Closkey, deceased,  and  that  James  J.  NeUl 
was  made  sole  residuary  legatee  under 
the  will  of  ]jaura  McCloskey,  and  was  ap- 
pointed independaat  executor  of  her  estate, 
and  qualified  as  su<±. 

The  suit  is  for  an  accounting  from  the  ex- 
ecutors of  the  estate  of  T.  H.  McCloskey, 
and  a  partition  and  distribution  of  the  prop- 
erty belonging  to  the  estate,  and  the  petition 
Includes  additional  allegations  upon  which 
the  application  for  a  receiver  was  based. 

In  the  original  petitioD-  plaintiffs  did  not 
pray  for  the  appointment  of  a  receiver,  but 
neked  for  a  construction  of  tbe  will  of  T. 
H.  McCloskey,  and  for  a  determination  of 
their  Interest  in  the  estate,  for  an  account- 
ing and  Judgment  for  their  interest  and  title 
to  the  estate,  and  for  sudi  sums  of  money  as 
the  court  might  hold  they  were  entitled  un- 
der the  will.  The  sworn  pleadings  of  the 
plaintiffs  asking  for  a  receiver  were  denied 
under  oath  by  both  defendants.  The  denial 
went  to  most,  if  not  all,  of  the  material  al- 
legations of  the  plaintiffs'  pleadings,  and, 
while  certain  facts  were  admitted,  they  were 
attonpted  to  be  excused  by  the  sworn  an- 
swers. 

In  the  appointment  of  the  receiver  the 
court  acted  upon  the  sworn  pleadings  and  the 
evIdMice  Introduced  upon  the  trial  of  the  mo- 
tion. 

The  pleadings  are  voluminous,  and  we 
sball  not  attempt  to  set  out  all  the  aver- 
ments, <iat  shall  only  point  out  the  material 
allegatlSas  touching  the  Issues  arising  upon 
this  appeal. 

Plaintiffs  alleged  the  execution  of  the  will 
of  T.  H.  McCloskey,  date4  October  16,  1910, 
and  a  codicil,  dated  December  9,  1914,  and 
his  death  on  December  26, 1914 ;  that  by  tbe 
terms  of  the  wlU,  after  the  payment  of  the 
debts,  he  devised  a  life  interest  in  his  estate 
to  hU  wife,  Laura  McCloskey,  granting  hw 
tte  income,  and  providing  that  upon  her 
death  his  Interest  in  the  estate  should  be  dis- 
posed of  by  his  executors,  and  when  converted 
Into  cash  certain  legacies  should  be  paid,  and 
Out  the  residue  should  be  divided  between 
Us  surviving  sisters  and  brothers,  who  are 
tlie  plaintiffs,  share  and  share  alike;    that 
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the  will  and  codicU  were  probated  at  the 
April  term,  1916,  of  the  count?  court,  up<« 
the  application  of  defendants,  who  were  ap^ 
pointed  by  the  court  independent  eincutors; 
that  they  thereafter  qualified  without  bond, 
and  since  have  been  acting  independent  of 
the  probate  court,  having  taken  diarge  and 
possession  of  the  community  estate  of  T,  H. 
McCloskey  and  wife,  whidi  was  alleged  to  be 
of  the  approximate  value  of  $125,000,  in 
which  the  estate  of  T.  H.  McCloskey,  de- 
ceased, owned  an  undivided  one-half  interest 
They  alleged  the  sale  by  the  executors  of 
some  of  the  personal  property  of  the  estate 
and  the  collection  of  rents,  revenues,  and 
profits,  amounting  to  about  $25,000,  and  the 
payment  out  of  the  estate  by  the  executors  of 
various  sums,  aggregating  about  $12,000. 

The  petition  alleged  the  death  of  Laura 
McCloskey  on  October  28, 1917,  and  that  she 
left  a  will,  naming  James  J.  Neill  as  inde- 
pendent executor,  and  making  him  residuary 
legatee,  which  was  alleged  to  have  been  pro- 
bated at  the  January  term,  1918 ;  that  James- 
J.  Neill,  as  independent  executor  and  as 
residuary  legatee  of  Laura  McCloskey,  was 
claiming  a  large  part  of  the  proceeds  of  the 
personal  estate  belonging  to  the  estate  of  T. 
H.  McCloskey  as  the  property  of  the  estate 
of  Laura  McCloskey,  and  certain  specified 
property  which  was  claimed  to  be  in  part  the 
separate  property  <tf  T.  H.  McCloskey  and  in 
part  the  community  property  of  T.  H.  Mc- 
Closkey and  wife,  and  that  defendants  were 
refusing  to  recognize  plaintiffs'  iutwests  in 
such  property,  but  deny  the  same,  and  were 
recognizing  and  asserting  the  claim  thereto 
by  James  J.  Neill,  inconsistent  with  and  in 
opposition  to  the  trust  estate  in  their  hands. 

Plaintiffs  further  alleged  the  exclusive  pos-. 
session  and  control  of  the  estate  by  defend- 
ants, and  that  they  have  never  been  able  to 
ascertain  the  amount  of  the  rents  and  rev- 
enues collected  by  them,  or  the  exact 
amounts  paid  out  by  them,  and  they  prayed 
for  an  order  requiring  them  to  file  an  Inven- 
tory and  schedule  and  an  itemized  account- 
ing. They  also  alleged  negligent  and  illegal 
handling  of  the  estate  by  the  executors,  and 
the  use  of  the  trust  funds  for  their  personal 
account  and  profit,  without  giving  notes  and 
securities  therefor,  and  the  lending  of  the 
trust  funds  to  relatives,  and  business  con- 
cerns In  which  they  had  a  private  interest; 
that,  without  legal  authority  and  in  violation 
of  their  trust,  they  had  pretended  to  make  a 
partial  division  with  the  estate  of  Laura  Mc- 
Closkey shortly  after  her  death,  and  paid  to 
Neill  a  large  amoimt  of  personal  property; 
that  Neill  acted  in  this  matter  in  the  dual 
capacity  of  executor  and  residuary  devisee, 
and  that,  after  diligent  investigation,  plain- 
tiffs have  not  been  able  to  ascertain  what 
properties  were  set  aside  in  the  pretended 
division  to  the  estate  of  T.  H.  McCloskey; 
tbe  failure  of  defendants  to  keep  proper 
books  or  entries  of  such  transactioik,  wt  to 
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fuiQlsh  plaintiffs  with  a  list  or  schednle  of 
any  properties  claimed  to  bave  been  set 
apart  to  the  estate ;  that  even  after  the  tak- 
ing of  the  oral  depositions  of  defendants  and 
their  bookkeepers,  and  after  the  filing  of  the 
answer  and  exhibit  of  defendants,  they  were 
nnable  to  ascertain  what,  If  any,  assets  were 
set  apart  to  the  estate  of  T.  H.  McCloskey  in 
the  pretended  division.  They  alleged  the 
appropriation  of  this  property  to  James  3. 
Nelll,  with  the  consent  of  George  Richardson, 
the  disputing  and  denial  of  plaintiffs'  title 
thereto  and  Interest  therein,  and  the  claim- 
ing of  such  property  to  the  exclusion  of 
plaintiffs.  They  further  alleged  a  conTerslon 
and  appropriation  of  the  rents  and  profits  of 
the  estate,  and  refusal  to  account  to  plain- 
tiffs for  any  portion  of  same,  the  exact 
amount  of  which  they  were  unable  to  state, 
the  sale  of  certain  real  estate  belonging  to 
the  estate,  and  a  conversion  and  appropria- 
tion by  defendants  to  their  own  use  of  the 
proceeds,  and  a  refusal  to  account.  It  was 
averred  that  the  defendants  were  without  le- 
gal authority  to  exercise  the  power  to  sell  the 
real  estate  without  the  consent  of  plaintiffs, 
but  that  since  the  filing  of  the  suit  they  had 
exercised  this  authority,  and  liad  asserted 
the  right  to  continue  to  do  so,  and  deny 
plaintiffs  any  right  to  participate  In  the 
management,  control,  or  disposition  of  the 
estate,  and  especially  to  a  partition  and  di- 
vision of  the  property,  although  the  legacies, 
taxes,  and  other  expenses  of  the  estate  had 
been  fully  paid.  It  was  alleged  that,  although 
the  suit  was  filed  in  April,  1919,  no  attempt 
to  file  any  showing  or  accounting  of  their 
management  of  the  estate  was  made  by  the 
defendants  until  February,  1920,  and  that 
they  then  refused  to  account  for  all  the  prop- 
erties in  their  hands.  They  further  averred 
that  the  real  estate  was  improved  and  should 
be  rented  and  repairs  made,  insurance  taken 
out,  and  taxes  paid,  and  that  a  large  portion 
of  the  estate  consisted  of  moneys  and  se- 
curities which  should  be  kept  at  interest 
pending  the  suit;  that  Nelll,  having  and  as- 
serting an  adverse  Interest  and  right  in 
said  properties,  and  in  hostility  to  hjs  trust, 
is  attempting  M  administer,  and  the  man- 
agement of  the  estate  is  being  left  by  his  co- 
executor  exclusively  to  NeiU ;  that  the  prop- 
erties are  unsafe  and  Insecure,  subject  to 
waste,  damage,  and  irreparable  Injury,  and 
that  no  necessity  exists  to  continue  the  ad- 
ministration of  the  estate,  but  that  it  should 
be  partitioned  and  divided,  and  the  proper 
protection  and  conservation  of  the  property 
requires  the  removal  of  defendants  as  execu- 
tors and  the  appointment  of  a  receiver. 

There  are  further  allegations  as  to  the  cloud 
placed  upon  their  title  by  pretended  and  il- 
legal sales  of  the  real  estate,  to  alleged  In- 
solvent and  irresponsible  persons,  attempts 
to  sell  the  same  by  the  executors,  and  prob- 
able loss  of  rents  and  income  from  the  prop- 
erty.   Bad  faith  is  also  alleged,  and  the  use 


of  the  funds  and  revenues  of  the  estate  for 
the  private  gain  of  the  executors,  and  the  giv- 
ing away  of  some  of  the  property  of  the  es- 
tate without  the  consent  and  over  the  protest 
of  plaintiffs,  and  illegal  expenditures  and 
charges  against  the  estate.  It  is  also  alleged 
that  the  books  of  the  estate  were  and  are  kept 
in  a  negligent,  imperfect,  and  incomplete  man- 
ner, and  that  it  is  impossible  to  ascertain  the 
true  condition  of  the  estate,  even  after  ex- 
amination of  defendants  and  their  book- 
keepers, and  that  such  confused  state  of  the 
accounts  was  for  the  purpose  of  keeping 
plaintiffs  from  ascertaining  the  condition  of 
the  property  belonging  to  the  estate,  and  to 
delay  final  accounting.  It  is  alleged  that 
the  defendants  are  unfriendly  to  the  plain- 
tiffs, and  have  purposely  delayed  settlement 
with  them,  and  have  compelled  the  bringing 
of  suit,  the  said  Nelll  having  declared  It  to 
be  his  purpose  to  see  that  plaintiffs  got  as 
little  as  possible  out  of  the  estate,  that  the 
defendant  Nelll  is  insolvent,  and  that  the  de- 
fendant Richardson  is  heavily  indebted,  and 
his  property,  although  large,  is  heavily  In- 
cumbered. 

The  sworn  answer  of  the  defendants  con- 
troverted most  of  the  charges  in  the  petition, 
and  sought  to  excuse  such  admissions  as 
were  made;  and,  in  addition,  they  attach 
certain  exhibits  purporting  to  show  the  prop- 
erty of  the  estate  and  the  condition  of  same. 
They  also  asked  for  a  construction  of  the 
will  of  T.  H.  McCloskey.  * 

As  to  the  evidence,  there  was  testimony 
tending  to  show  at  least  the  following  facts 
deemed  material  to  the  questions  involved  on 
this  appeal: 

The  relations  and  interests  of  the  parties 
in  the  property  substantially  as  alleged  by 
plaintiffs.  The  making  of  "some  kind  of  a 
division"  of  the  community  estate  shortly 
after  the  death  of  Laura  McCloskey,  and  dis- 
tributing a  large  amount  of  the  personal 
property  to  Neill,  who  was  Laura  Mc- 
Closkey's  executor  and  residuary  devisee. 
No  written  evidence  or  record  of  this  trans- 
action was  ever  made,  and  the  books  do  not 
show  what  the  final  terms  of  this  division 
were,  nor  what  particular  property  was  set 
apart  to  the  estate  of  T.  H.  McCUVcey  to 
offset  the  property  awarded  Nelll.  tfhe  ex- 
ecutors refused  to  consent  to  follow  the  his- 
tory of  this  property  after  Nelll  received  it, 
even  for  the  purposes  of  a  proper  accounting. 
The  books  and  memoranda  of  the  estate  were 
kept  in  a  confused,  Inaccurate,  and  careless 
manner,  and  the  executors,  at  the  date  of 
their  oral  examination,  liad  practically  ceased 
to  give  the  estate  any  attention.  They  bad 
borrowed  money  of  the  estate  at  will,  without 
giving  security  or  even  notes,  although  the 
loans  were  repaid.  They  also  gave  away  to 
an  old  favorite  of  the  McCloskey  family 
money  belonging  in  part  to  appellees  without 
their  consent.  They  allowed  large  sums  of 
money   to  remain  for  extended  periods  in 
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bank,  without  Interest  They  did  not  even 
knoiw  at  the  time  their  ^testimony  was  given 
what  property  was  rented  or  for  how  mvK*. 
They  delayed  any  attempt  at  an  accounting 
for  a  long  time,  and  the  exhibits  finally  at- 
tached to  their  amended  answer  do  not  show 
the  condition  of  the  estate  or  the  property 
handled  by  them,  as  a  proper  acconnting 
should.  Even  after  the  suit  was  brought, 
they  sold  iwrt  of  this  real  estate,  which  the 
court  held  was  beyond  their  authority,  as 
executors;  and  they  were  attempting  and 
threatening  to  sell  the  remainder.  They  were 
hostile  to  defendants  and  to  their  claims; 
the  animus  of  Rldtardson  especially  being 
very  marked  while  giving  his  testimony. 
Tb^  bad  excluded  ai^ellees  from  the  pos- 
session and  control,  as  well  as  any  partici- 
pation in  the  handling  of  the  property  or  its 
proceeds,  although  a  long  time  had  elapsed 
after  payment  of  the  legacies  and  debts, 
and  appellees,  under  the  court's  ruling,  were 
«ititled  to  partition  and  distributl(Hi. 

Before  acting  upon  the  application  for  re- 
ceiver, the  trial  court.  In  passing  upon  the 
demurrers,  found  it  necessary  to  cohstme 
the  will  of  T.  H.  McCloskey,  and  held  that 
the  debts  of  T.  H.  McCloskey  were  payable 
out  of  the  community  estate;  that  upon  the 
death  of  Laura  McCloskey  the  executors 
were  required  to  pay  out  of  the  personal  es- 
tate of  T.  H.  McCloskey  the  pecuniary  leg- 
acies provided  in  his  wUl;  that  upon  the 
•  payment  of  the  legacies  and  inheritance  tax- 
es the  plaintiffs  were  entitled  to  the  posses- 
sion and  use  of  the  residuum  of  the  estate, 
and  that  the  executors  were  without  power 
to  sell  the  real  estate  for  the  purijose  of  dis- 
tribution to  the  residuary  devisees;  that 
during  the  existence  of  die  life  estate  of 
Laura  McCloskey  the  expenses  of  the  com- 
munity estate  were  payable  from  the  income. 

In  the  Judgment  the  trial  court  expressly 
found  that  it  was  necessary  that  a  receiver 
should  be  appointed  during  the  pendency  of 
the  suit;  and  the  court  also  appointed  a 
master  in  chancery  to  aid  the  court  in  in- 
vestigating and  finding  the  condition  of  the 
estate,  with  minute  powers  and  dutlea 

Opinion. 

[1]  Under  the  state  of  the  pleadings,  the 
correctness  of  the  trial  court's  action  in  ap- 
pointing a  receiver  must  be  chiefly  tested  by 
the  evidence  adduced  at  the  bearing,  because 
the  pleadings  are  of  little,  If  any,  aid  in  de- 
termining this  question.  Falfurrias  Immi- 
gration Co.  v.  Splelhagen,  103  Tex.  339,  127 
S.  W.  165. 

[2,  3]  Appellants  have  died  a  number  of 
cases  laying  down  the  rule  that  a  strong 
ease  is  required  to  induce  the  appointment 
of  a  receiver  to  take  assets  from  the  custody 
of  an  executor  or  administrator,  displacing 
big 'authority.  This  principle  is  sustained  by 
many  cases,  and  is  especially  applicable  where 
the  Jurisdiction  to  appoint  a  receiver  is  de- 
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pendent  upon  the  usages  of  equity.  There  Is 
another  rule,  however,  which  must  be  kept 
constantly  In  mind.  The  appointment  of  a 
receiver  rests  largely  within  the  discretion 
of  the  trial  court,  and  where  there  is  juris- 
diction or  authority  to  make  the  appoint- 
ment, the  exercise  of  the  power  will  not  be 
revised,  except  where  there  has  been  a  clear 
abuse  of  discretion.  Childress  v.  State  Trust 
Co.,  82  S.  W.  330 ;  Cahn  v.  Johnson,  12  Tex. 
Civ.  App.  304;  33  S.  W.  1000;  Harris  v. 
Hicks,  13  Tex.  Civ.  App.  134,  34  8.  W.  983; 
Houston  Cemetery  Co.  v.  Drew,  13  Tex.  Civ. 
App.  636,  36  S.  W.  802;  West  v.  Herman, 
47  Ter.  av.  App.  131,  104  S.  W.  432 ;  Mer- 
rell  V.  Moore,  47  Tex.  Civ.  App.  200,  104  S. 
W.  614. 

[4]  A  receiver  was  sotight  tn  this  case, 
primarily  under  the  first  subdivision  of  ar- 
ticle 2128,  Vernon's  Sayles'  Statutes.  This 
section  authorizes  the  ai^)olntment  of  a  re- 
ceiver in  the  following  cases,  among  others: 
In  an  action  between  partners  or  others 
Jointly  owning  or  Interested  in  any  prop- 
erty or  fund,  on  the  application  of  the  plaln- 
tifF  or  any  party  whose  right  to  or  interest 
in  the  property  or  fund  or  the  proceeds  there- 
of Is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost, 
removed,  or  materially  injured. 

Appellants  dispute  the  applicability  of  this 
statute,  but,  upon  careful  consideration  of 
the  question,  we  have  cpncluded  that  appel- 
lees have  shown  the  right  to  proceed  under 
it.  There  can  be  no  question  that  the  plead- 
ings and  evidence  disclose  that  appellant 
Neill  and  the  defendants  are  Joint  owners  of 
some  of  the  property  in  controversy.  As  to 
the  aweliant  Richardson,  and  Melll  in  his 
capacity  as  independent  executor,  it  Is  clear 
that  they  are  claiming,  at  least,  a  possessory 
interest  in  the  property  to  the  exclusion  of 
appellees.  Under  the  terms  of  the  will  as 
construed  by  the  trial  court,  and  imder  the 
pleadings  and  evidence,  appellees  are  entitled 
to  contest  appellants'  right  to  the  possession 
and  use  of  such  property ;  and  we  are  of  the 
opinion  that  the  above-cited  statutory  pro- 
vision is  applicable  to  this  case.  Jerrard  v. 
McKenzie,  61  Tex.  40;  Lumpkin  v.  Smith, 
62  Tex.  249;  Mcrrell  v.  Moore,  47  Tex.  Civ. 
App.  200, 104  S.  W.  514 ;  Qulntana  v.  Giraud, 
209  S.  W.  770. 

The  question  then  comes  down  to  this:  Is 
there  evidence  in  the  record  sustaining  the 
implied  finding  of  the  trial  court  that  the 
property  or  fund  Is  In  danger  of  being  lest, 
removed,  or  materially  injured?  Having  ex- 
pressly made  the  finding  in  the  judgment 
that  a  necessity  for  the  appointment  of  a 
receiver  existed,  It  must  be  presumed  that 
the  trial  court  found  that  the  property  was 
In  danger  of  being  lost,  removed,  or  material- 
ly injured,  as  required  by  the  statute. 

In  the  statement  of  the  case  we  have  set 
out  sntetantially  the  conclusions  of  fact  bear- 
ing upon  the  question  now  being  discussed. 
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.W«  think  the  evidence  amply  Justified  the 
finding  that  the  property  was  In  such  danger, 
and  tb&t  It  was  not  only  pr(^)er,  but  necessa- 
ry, for  the  trial  court  to  appoint  a  receiver 
to  conserve  the  property,  and  as  a  basis  for 
the  appointment  of  a  master  In  chancery, 
which  agency  will  be  of  great  value,  if  not 
indispensable,  in  aiding  the  court  to  deteiv 
mine  the  complicated  issues  of  this  case,  in 
unravelling  the  confused  and  entangled  con- 
dition of  the  estate,  and  in  doing  Justice  to 
the  parties.  While  It  amy  be  true  ithat  some 
of  the  acts  complained  of  by  appellees  would 
not  of  themselves  constitute  sufficient  grounds 
for  the  removal  of  the  executors,  and  were 
executed  transactions,  it  is  also  true  that  the 
trial  Judge  had  the  discretion  to  Judge  the 
future  by  the  past  Under  this  test,  without 
meaning  in  any  wise  to  reflect  upon  the  In- 
tegrity of  appellants,  It  is  our  opinion  that 
the  trial  court  was  fully  authorized  from  the 
evidence  to  conclude  that  the  property  was  in 
danger  of  loss,  removal,  and  Injury.  It  Is  the 
peculiar  province  of  the  lower  court  to  weigh 
the  evidence,  and,  In  the  light  of  the  facts 
contained  in  the  record,  there  was  ample  war- 
rant for  concluding  that  aK>ellantB,  both  hos- 
tile to  appellees  and  adversely  claiming  the 
use  and  possession  of  the  estate  as  executors, 
and  one  of  theni  adversely  claiming  the  title 
to  a  pcurt  of  it,  should  not  be  permitted  to 
hold  possession  and  have  control  of  the  prop- 
erty pending  the  decision  on  the  merits,  and 
that  the  property  could  be  properly  conserved 
only  by  taking  the  estate  out  of  their  hands. 
[5]  Appellants  also  urge  that  a  receiver 
should  not  have  been  appointed,  because  It 
was  not  shown  that  appellants  were  insol- 
voit  Without  discussing  the  merits<of  the 
adverse  claim  that  the  evidence  showed  vir- 
tual Insolvency  on  the  part  of  Nelll  and  also 
Richardson,  whose  property  was  shown  to  be 
heavily  Incumbered  and  his  indebtedness 
large,  we  think  a  sufficient  answer  to  appel- 
lants' contention  Is  that  the  statute  in  such  a 
case  does  not  require  Insolvency  to  be  shown. 
The  proceeding  Is  statutory,  and,  as  was  said 
by  the  Court  of  Civil  Appeals  for  the  First 
District,  In  Temple  State  Bank  v.  Mansfield, 
215  S.  W.  154,  in  which  a  writ  of  error  was 
recently  denied  by  the  Supreme  Court: 

"The  right  to  have  a  receiver  under  any  of 
the  first  three  sections  of  the  article  above  cit- 
ed is  a  legal  right  not  dependent  upon  the 
general  rules  of  practice  in  courts  of  equity, 
and,  when  the  facts  alleged  in  a  particular  case 
as  grounds  for  the  appoictmeiit  of  a  receiver 
bring  the  case  within  the  provisions  of  either 
of  these  sections  of  the  article,  allegations  and 
proof  of  insolvency  of  the  defendant,  inade- 
quacy of  legal  remedy,  or  other  equitable 
grounds  for  the  appointment  of  a  receiver  are 
not  required  to  antborize  such  action  by  the 
court." 

See  authorities  cited  in  that  case  and  also 
31ugham  v.  Uroliaiu,  220  S.  W.  105. 


[t]  Appellants  also  assail  the  order  ap- 
pointing a  receiver,  upon  the  ground  that  ap- 
pellees had  an  adequate  remedy  at  law.  In 
that  they  might  have  had  an  auditor  appoint- 
ed, or  might  have  proceeded  In  tba  probate 
court  to  require  the  executors  to  give  bond 
for  the  protection  of  appellees,  and  further 
that  the  remedy  of  Injunction  would  be  suffi- 
cient In  this  case. 

In  addition  to  the  answer  that  this  jxroceed- 
Ing  Is  based  upon  statute,  and  Is  therefore  a 
legal  right  not  dependent  upon  the  rules  and 
practices  of  equity,  we  are  clearly  of  the 
oidnion  that  none  of  the  remedies  suggested 
would  be  adequate  under  the  issues  of  this 
case. 

[7]  It  is  also  urged  by  appellants  that  the 
court  ened  In  appointing  a  receiver,  because 
they  had  offered.  In  (^)en  court,  that  appel- 
lees might  take  possession  of  all  the  nttxiey 
on  hand  and  collect  their  part  of  the  rents, 
and  that  appellees  have  voluntarily  declined 
to  accept  all  the  particular  rell^  they  could 
obtain  fr<Hn  the  appointment  of  a  receiver, 
and  there  Is  no  necessity  for  such  appoint- 
ment 

Independently  of  the  point  that  appellees 
relied  upon  a  legal  statutory  right  for  a  re- 
ceiver, we  think  the  principle  invoked  by  ap- 
pellants Is  Inapplicable,  in  view  of  the  man- 
ner in  which  such  otter  was  made.  They  yren 
vigorously  resisting  the  appolntmoit  of  a  re- 
ceiver up  to  this  point  in  the  trial,  and  then 
they  made  a  proposition  which  was  condition-* 
al  and  so  limited  as  to  deny  the  substantial 
relief  appellees  were  seeking.  Even  then  they 
expressly  refused  to  agree  to  the  ai^polnt- 
ment  of  a  receiver  for  the  entire  pr<^)erty, 
but  only  In  part  They  made  no  offer  to  give 
bond  for  the  security  of  the  appellees,  and 
the  proposition  was  properly  rejected  by  the 
trial  court 

All  of  the  assignments,  whether  discussed 
in  this  opinion  or  not,  have  been  carefully 
considered  by  this  court,  and,  bellevlug  that 
they  are  without  merit,  they  are  each  over^ 
ruled. 

Mo  reversible  error  having  been  shown,  the 
Judgment  Is  affirmed 

Affirmed. 

On  Rehearing. 

The  able  and  exhaustive  argument  of  coun- 
sel for  appellants  on  motion  for  rehearing 
has  led  us  to  give  very  careful  cwtslderatlon 
to  the  grounds  urged  therein.  WhUe  we  have 
reached  the  conclusion  that  our  former  ded- 
siou  was  correct,  we  desire  to  restate  to  some 
extent  our  views  as  to  some  of  the  questtons 
in  the  case.  We  also  wish  to  clarify.  In  some 
particulars,  our  findings  as  stated  in  the  orig- 
inal opinion. 

[S]  It  is  earnestly  Insisted  that  we  erred 
in  holding  that  this  case  falls  within  the  pur- 
view of  subdivision  1,  art  2128,  Vernon's 
Saylee'  Statutes.  Upon  re-examining  the 
question,  we  are  convinced  that  we  were 
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rl^t.  Tber«  can  be  do  donbt  that  as  to  the 
appellant  Nelll  appellees  are  claiming,  and  the 
evidence  tends  to  support  tbelr  claim,  as 
lolDt  owners  with  hlnf,  some  of  the  property 
In  oontroversy.  As  to  him  the  case  seems  to 
fall  clearly  within  the  letter  of  this  statute. 
With  reference  to  appellant  Richardson,  it 
may  be  conceded  that  appellees  do  not  dalm 
a  Joint  ownership  with  him.  Be  this  as  It 
may,  the  statute  is  not  limited  to  Joint  owner- 
ship. It  authorizes  a  receiver  not  only  where 
the  parties  Jointly  own  the  property  or  fopd, 
but  where  they  are  Jointly  Interested  there- 
in. It  Is  not  necessary  even  that  an  absolute 
right  or  Interest  shonld  am>ear.  It  Is  suffi- 
cient if  the  Interest  Is  probable,  subject,  of 
course,  to  the  condition  that  the  property  or 
fund  must  be  shown  to  be  in  danger  of  being 
lost,  raiiDved,  or  materially  injured.  We 
have  no  donbt  that  as  to  Rlchardscm  also  the 
statute  is  applicable,  under  the  issues  of  this 
case.  We  again  refer  to  the  cases  dted  In 
the  original  opinion. 

[I]  In  addition  to  what  has  been  said,  we 
call  attention  to  the  anomalous  situation 
which  would  result  if  the  court  having  au- 
thority to  appoint  a  receiver  for  the  pr<^)erty 
as  to  Nelll  would  be  without  power  to  extend 
the  receiver's  control  over  the  oitlre  proper- 
ty, to  the  exdusion  of  the  coexecntor.  It 
must  be  remembered  that  the  custody  of  8  re- 
ceiver is  not  that  of  any  of  the  parties,  nor  of 
himself  Individually.  The  property  Is  in 
custodia  legis.  Possession  is  that  of  the  court 
for  the  preservation  of  the  property  and  for 
its  Just  distribution  ultimately.  To  our 
minds,  it  is  inconceivable  that  the  court  would 
be  so  limited  in  its  power,  under  this  statute, 
as  that  its  authority  must  be  divided  with  a 
person  free  to  act  independently  of,  and  even 
contrary  to,  the  orders  of  the  court 

[10]  While  we  think  article  2128  affords 
statutory  authority  for  the  appointment  of  a 
receiver,  we  also  believe  that  the  last  sub- 
division is  applicable;  In  other  words,  that 
it  has  not  been  shown  that  the  trial  court 
abused  Its  discretion  in  appointing  a  receiver, 
under  the  principles  and  usages  of  equity. 
Without,  we  hope,  any  gratuitous  reflection 
upon  appellants,  and  certainly  not  Intending 
such,  we  think  the  evidence  was  sufficient  to 
support  the  conclusion  that  their  conduct  of 
the  trust  estate  was  such  as  to  Justify  the 
trial  court  In  appointing  a  receiver  for  the 
cmservatlon  of  the  property,  as  being  In 
danger  of  being  lost,  removed,  or  materially 
injured.  It  would  not  be  profitable  to  again 
recite  the  facts  which,  in  our  opinion,  tend  to 
this  effect 

[II]  As  to  the  questliHi  of  Insolvency,  it 
may  be  admitted  that  the  evidence  does  not 
show  that  either  Nelll  or  Richardson  was  In- 
BOlTott  It  is  not  every  case  of  equitable  re- 
ceivership, however,  which  depends  up<»i  a 
showing  of  insolvency.  This  is  not  a  mere 
creditor's  suit,  but  involves  the  title  to 
property  and  an  equitable  partition  and  ao- 
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counting.  In  suCh  a  case  it  ia  not  thought 
that  the  question  of  solvency  or  insolvency  ia 
controlling,  where  there  is  substantial  ground 
to  believe  that  the  property  is  in  danger.  In 
84  Cyc.  p.  S7,  it  is  said: 

"Insolvency  of  a  person  in  possession  or  en- 
joyment of  property  for  which  a  receiver  is 
■ought  is  not  always  indispensable  to  the  grant- 
ing of  the  order,  although  the  fact  of  financial 
irresponsibility  may  be  sufficient  to. justify  the 
appointment,  and  in  any  case  necessarily  in- 
tensifies the  probability  of  loss  to  the  com- 
plainant, and  will  serve  at  least  to  show  that 
his  remedy  at  law  for  any  loss  or  injury  that 
may  be  sustained  would  be  inaaequate." 

In  this  connection  we  should  add  that  we 
do  not  base  our  conclusion  that  the  evidence 
was  sufficient  to  support  the  finding  of  the 
trial  court  that  there  was  a  necessity  for  a 
receiver,  founded  upon  danger  to  the  property 
alone,  upon  any  single  fact  in  the  record. 
Our  decision  was  based  upon  all  of  the  facta 
considered  as  an  mtlrety,  and  not  up<m  any 
isolated  fact  or  drciunstance.  We  say  this 
because  some  of  our  findings  are  attacked  as 
insufficient  to  Justify  the  appointment  of  a 
receiver.  It  would  not  be  profitable  to  again 
review  these  facts  nor  discuss  the  evidence 
upon  which  they  are  predicated. 

[12]  Another  point  not  discussed  in  the 
original  opinion  is  the  dalm  that  the  court 
was  without  Jurisdiction  to  authorize  the  re- 
ceiver to  take  possession  of  the  property  in 
the  hands  of  Neill,  as  executor  of  the  Laura 
McCloekey  estate,  because  he  had  been  dis- 
missed in  that  capadty  from  the  suit  by  the 
amended  petition  of  appellees.  Certain  au- 
thorities are  dted  in  support  of  this  proposi- 
tioD,  but  they  are  not  analogous  on  the  facts. 

It  is  true  that  the  first  paragraph  of  the 
original  petition,  in  the  descripti(m  of  the 
parties,  named  Jas.  J.  Nelll  individually  and 
"Jas.  J.  Meill,  as  independent  executor  of  the 
estate  of  Laura  McCloekey,  deceased."  In 
the  amended  petition  the  language  quoted 
was  omitted.  If  this  be  not  considered  as 
clearly  an  error  and  oversight  in  copying  the 
petition  for  the  purpose  of  anftndment  we 
think  such  language  was  merely  descriptive, 
and  not  necessarily  controlling  as  stating  the 
parties  defendant  and  their  capadtles.  The 
averments  of  the  amended  petition  undertake 
to  state  a  cause  of  action  against  Neill,  not 
Mily  individually,  but  as  such  executor,  and 
as  residuary  legatee  and  devisee  of  the  estate 
of  Laura  McCloskey,  and  concludes  with  a 
prayer  for  Judgment  spedflcally  against  Neill 
In  sudi  capadtles.  Furthermore,  appellants 
did  not  Interpose  any  plea  of  nonjoinder,  but 
Neill,  as  executor  of  such  estate,  pleaded  a 
misjoinder  in  the  making  of  the  estate  a  par- 
ty. In  his  answer  he  treated  the  petition  as 
a  suit  against  him  as  executor  of  the  estate 
of  Laura  McCloskey,  and  spedally  pleaded 
that  there  had  beoi  no  misappropriation  of 
any  of  the  personal  ivoperty  of  the  T.  H. 
McCloskey  estate,  because  a  suffident  amount 


Digitized  by 


Google 


830 


•     228  SOUTHWESTERN  BBPOBTER 


(Tex- 


Ot  personal  property  was  left  to  offset  tbe 
property  turned  over  to  him.  In  these  cir- 
cumstances we  think  It  is  clear  that  there  is 
no  merit  in  the  point  that  Neill  had  been  dis- 
missed from  tbe  suit  In  the  capacity  of  execu- 
tor. Clark  V.  Haney,  62  Tex.  511,  50  Am. 
Rep.  536 ;  San  Marcos  Electric  Light  &  Pow- 
er Co.  V.  Compton,  48  Tex.  Civ.  App.  586,  107 
S.  W.  1151 ;  Railway  Co.  v.  Wilhelm,  49.  Tex. 
Civ.  App.  639,  lOS  S.  W.  1194. 

In  the  argument  it  is  also  complained  that 
we  erred  in  adopting  the  lower  court's  con- 
struction of  the  will  of  T.  H.  McCloskey  In 
respect  to  the  T>ower  of  the  executors  to  sell 
the  real  estate.  It  may  be  that  the  language 
employed  by  us  would  justlly  the  Inference 
that  we  ai^roved  the  trial  court's  ruling  on 
this  i)oint,  but  such  was  not  our  intention. 
We  did  not  find  it  necessary,  in  passing  upon 
the  Questions  before  us  on  this  appeal,  to 
determine  whether  that  ruling  was  correct  or 
not;  and  we  now  expressly  pretermit  any 
decision  thereon.  In  this  connection  we  wish 
to  state  that  the  finding  as  to  some  of  the 
real  estate  having  been  sold  by  appellants, 
after  the  suit  was  brought,  did  not  mean  aft- 
er the  court  construed  the  will  on  this  point 

We  are  asked  to  withdraw  or  correct  cer- 
tain findings  of  fact,  which  we  will  briefly 
consider: 

First,  appellants  complain  of  our  finding 
that  they  were  hostile  to  appellees  and  their 
claims,  and  that  the  animus  of  Richardson, 
especially,  was  very  marked  while  giving  his 
testimony.  Under  tlie  evidence,  we  see  no 
reason  to  correct  this  finding.  It  is  supported 
fully  as  to  Richardson;  and  the  evidence  al- 
so shows  the  adverse  attitude  of  Neill  and 
his  hostility  In  the  sense  in  which  we  used 
the  term. 

Next,  it  is  claimed  that  we  should  not  have 
made  the  finding  thnt  appellants  allowed 
large  -sums  of  money  to  remain  for  extended 
periods  in  bank  without  interest  The  evi- 
dence supports  the  finding. 

Appellants  also  assail  the  finding  that  they 
gave  away  to  an  old  family  servant  in  the 
McCloskey  family  money  of  the  estate  in 
controversy  without  the  consent  of  appellees. 
The  testimony  as  well  as  the  argument  of 
counsel  convince  us  that  we  were  rl^t  In 
making  thi»  finding.  It  Is  perhaps  but  fair 
to  say  that  the  amount  here  involved  was 
small,  being  at>out  $50;  yet  it  was  a  circum- 
stance proper  to  be  considered  by  the  court 
In  determining  the  manner  in  which  the 
trust  estate  had  been  handled  and  its  prob- 
able conduct  in  the  future.  It  was  charged 
to  the  T.  H.  McCloskey  estate  and  has  never 
been  repaid.  It  is  a  circumstance  and  noth- 
ing more,  and  was  not  stated  to  be  otherwise. 

[13,14]  Assault  is  made  upon  the  finding 
tliat  no  written  evidence  or  record  of  the 
partition  or  division  of  the  personal  property 
made  with  Neill  was  ever  made,  and  that 
the  books  did  not  show  the  terms  of  the  divi- 
sion nor  the  facts  of  the  transaction.    Ap- 


pellants contend  that  there  is  no  evidence  to 
show  that  this  transaction  was  not  fully  set 
forth  in  the  sworn  answer  and  the  exhibits 
thereto,  and  that  the  evidence  shows  there 
was  an  equal  amount  of  personal  property 
left  in  the  estate  after  the  distribution  to 
Neili  as  executor  of  the  Laura  McCloskey 
estate.  They  make  a  similar  contention  as 
to  the  finding  that  the  books  and  memoranda 
of  the  estate  were  kept  in  a  confused,  inac- 
curate, and  careless  manner.  We'  think  it 
su^dent  to  say  that  the  pleadings  of  appel- 
lants were  not  evidence.  Furthermore,  they 
were  interested  witnesses,  and  it  was  tbe 
province  of  the  trial  court  to  determine  the 
weight  to  be  given  to  their  testimony.  We 
cannot  undertake  to  review  the  evidence,  but 
It  is  proper  to  say,  in  this  connection,  that 
while  appellants  pleaded  a  proper  adminis- 
tration of  the  estate  from  the  beginning  and 
a  careful  preservation  of  the  same,  and  at- 
tached exhibits  which  purported  to  be  correct, 
this  cannot  be  considered  under  the  state  of 
tbe  pleadings.  Appellants  specially  pleaded 
that,  when  the  dlvlBlon  was  made  with  NeiU, 
there  was  at  least  an  equal  amount  of  per- 
sonal property  left  for  the  account  of  T.  H. 
McCloskey  estate.  Appellees'  counsel  point 
out  in  their  brief  the  fact  that  there  Is  much 
room  for  the  contention  that,  in  view  of  the 
amount  of  money  and  personal  property  on 
hand  at  the  time  of  tbe  trial,  after  allowing 
for  the  i>ayment  of  legacies,  debts,  and  ex- 
penses, the  evidence  impeaches  this  claim. 
These  were  matters  peculiarly  for  the  trial 
court  to  consider,  and  we  do  not  think  there 
was  any  error  in  the  findings  referred  to. 

[16]  As  to  the  condition  of  the  books  of  tbe 
estate,  tibey  were  not  only  inaccurate  and  in- 
correct as  to  the  settlement  with  Neill  as 
executor  of  the  Laura  McCloskey  estate, 
whicli  one  of  the  witnesses  characterized  as 
"some  kind  of  a  division,"  but  in  other  par- 
ticulars which  the  evidence  strongly  tends  to 
show.  As  illustrating  this,  Mr.  Richardson 
testified  and  admitted  tttat  the  executors 
would  "do  damn  well  to  get  a  statement  of 
the  condition  oC  the  estate  from  the  books." 

[16]  It  is  also  complained  that  we  found 
that  the  executors  refused  to  consent  to 
follow  the  history  of  property  awarded  to 
Neill,  after  he  received  it  even  for  the  pur- 
pose of  a  proper  accounting.  It  Is  urged 
that  this  objection  was  made,  not  by  ap- 
pellants, but  by  one  of  their  counsel,  upon 
the  taking  of  the  oral  testimony.  The  attor- 
ney was  their  representative,  and  we  think 
his  action  was  binding  upon  them.  Indeed, 
they  referred  the  decision  of  this  matter  to 
their  attorney.  Otherwise  the  argument  as 
to  this  finding  goes,  not  to  its  correctness, 
but  to  its  significance  and  effect  We  again 
say  that  we  did  not  predicate  our  approval 
of  the  court's  Judgment  upon  any  one  isolat- 
ed fact  or  group  of  facts,  but  it  Is  proper  to 
add  upon  this  very  point  that  in  view  of 
appellees'    contention    tltat   this   transaction 
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was  a  division  of  the  property  of  tbe  estate. 
It  was  not  Improper  for  the  trial  court  to 
conald^  the  refusal  to  trace  the  property. 
It  certainly  had  some  bearing,  not  only  uiKin 
the  manner  of  administering  the  estate,  but 
upon  Its  probable  disposition  tn  the  future. 

There  are  sereral  other  findings  which 
we  are  asked  to  revise.  They  will  not  be 
discussed,  but  the  request  will  be  doiied, 
because  we  think  the  evidence  substantially 
supports  them. 

In  conclusion  of  the  discussion  of  the  mo- 
tion, we  think  it  should  be  said  that  there 
is  no  merit  in  the  complaint  of  appellants 
that  we  have  Indorsed  alleged  willful  and 
false  aIlegatl(»iB  In  the  pleadings  of  appel- 
lees reflecting  upon  the  honesty  and  integrity 
of  appellants.  In  the  original  opinion  we 
endeavored  to  point  out  clearly  that  the 
judgment  could  not  be  supported  on  the 
pleadings  alone.  We  recognized  that,  there 
being  sworn  denials,  the  pleadings  would 
not  constitute  evidence  In  this  case,  except 
as  to  admitted  facts.  Our  conclusion  was 
based  upon  the  evidence  and  admissions  in 
the  pleadings.  It  was  not  Intended  (nor  do 
we  think  that  the  opinion  Justifies  the  in- 
ference) to  sancticm  any  mere  averments 
tending  to  reflect  upon  aK>eUants.  Indeed, 
we  have  endeavored  to  refrain  from  any 
gratuitous  reflections  upon  them.  The  facts 
Btat^  as  our  findings  of  fact  supported  by 
evidence  are  alone  what  we  considered. 

All  of  the  matters  set  up  in  the  motion 
have  been  carefully  considered,  and,  believ- 
ing that  we  have  correctly  decided  the  ap- 
peal, the  motion  is  overruled. 

Motion  overruled. 

J'ENKINS,  3.  (dissenting).  I  am  of  the 
opinion  that  the  motion  for  rehearing  herein 
should  be  granted,  for  the  following  rea- 
sons: Eirst,  receivership  is  not  authorized 
herein  by  subdivision  2,  art.  2128,  Vernon's 
Sayles'  Ann.  Civ.  for  the  reason  that  the 
parties  herein  are  not  Jointly  interested  in 
the  property  or  fund,  and  for  the  farther 
reason  that  the  property  or  fiud  is  not 
shown  to  be  in  danger  of  being  lost  or  re- 
moved or  materially  Injured  pending  thU 
suit 

By  "Jointly  Interested,"  as  that  term  is 
used  in  this  statute,  I  think  there  must  be 
a  Joint  ownership  of  the  party  seeking  the 
receivership  with  the  party  against  whom 
receivership  is  sought.  An  executor,  as 
snch,  has  no  property  interest  in  the  estate. 
He  does  not  hold  the  proi>erty  for  himself, 
but  as  trustee  for  the  owners  and  creditors. 
Be  is  entitled  to  exclusive  possession,  and 
such  holding  is  not  adverse  to  the  heirs  or 
legatees.  V.  S.  art.  3235;  Glddlngs  v. 
Steele,  28  Tex.  748,  91  Am.  Dec.  33C;  Laals 
V.  Seldel,  28  Tex.  Civ.  App.  140,  60  S.  W. 
871,  68  S.  W.  724 ;   Id.,  95  Tex.  442,  67  S.  W. 
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1015;  Northcraft  v.  Oliver,  74  Tex.  167,  11 
S.  W.  1121. 

There  can  be  no  contention,  under  the 
facts  of  Uils  case,  that  Richardson  had  any 
interest  in  the  property,  or  that  he  was 
holding  tlie  same  except  as  executor.  If 
Neill  has  a  Joint  interest  in  the  property, 
by  reason  of  his  being  a  legatee  under  the 
will  of  Mrs.  McGloskey,  this  aftords  no 
groimd  for  a  receivership  as  against  Rich- 
ardson, nie  evidence  does  not  sustain  a 
finding  that  "the  pr<q?erty  or  fund  is  in 
danger  of  being  lost  or  removed  or  material- 
ly injured." 

The  statute  referred  to  further  provides 
for  the  appolntnfent  of  a  receiver  "in  all 
other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  the  court  of 
equity."  Under  the  usages  and  practices  of 
the  court  of  equity,  a  receiver  will  be  ap- 
pointed only  what  it  is  necessary  for  the 
future  protection  of  the  property. 

The  past  conduct  of  the  executors  is  refer- 
red to  in  the  original  opinion  herein  as  be- 
ing reprehensible  in  the  following  particu- 
lars: 

"(1)  The  allotment  to  the  estate  of  Laura 
McOloskey  of  a  large  amount  of  personal 
property  without  an  entry  on  the  boc^s  show- 
ing the  amount,  and  without  showing  what 
was  set  aside  to  the  estate  of  T.  B.  Mo- 
Closkey." 

If  appellants  cannot  show  what  they  have 
turned  over  to  the  estate  of  Laura  McClo»- 
key,  they  are  entitled  to  no  credit  tor  same, 
and  must  account  for  all  property  which 
came  into  their  bands  belonging  to  the.  es- 
tate of  T.  n.  and  Laura  McCloskey.  It 
matters  not  how  large  an  amount  was  turn- 
ed over  to  the  estate  of  Laura  McCloskey, 
if  enough  remained  to  compensate  the  estate 
of  T.  H.  McCloskey.  ^ 

"(2)  ODhe  executors  refused  to  consent  to 
follow  the  history  of  this  property  after 
Neill  received  it" 

If  any  property  was  turned  over  to  the 
estate  of  Laura  McCloskey,  it  became  the 
property  of  such  estate,  and  the  executors 
of  the  estate  of  T.  H.  McCloskey  have  no 
business  to  follow  It  for  any  purpose. 

"(3)  The  books  and  memoranda  of  the  es- 
tate were  kept  In  a  confused,  inaccurate, 
and  careless  manner,  and  at  the  time  of 
their  oral  examination  they  had  practically 
ceased  to  give  the  estate  any  attention."  • 

So  fur  as  I  have  been  able  to  ascertain 
from  a  careful  examination  of  the  state- 
ment of  facts,  the  criticism  as  to  keeping 
the  books  applies  only  to  the  failure  to  make 
a  proper  entry  as  to  what  personal  property 
was  set  aside  to  the  estate  of  Laura  Mc- 
Closkey. It  appears  from  the  evidence  that 
a  partition  of  the  personal  property  was 
agreed  upon,  and  an  Itemized  statement  of 
the  property  turned  over  to  the  estate  of 
Laura  McCloskey,  and  entered  on  the  Jour- 
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nal  at  tiie  time  of  such  partition,  but  that 
sborOy  afterwards  some  changes  were 
made.  In  consequence  of  this,  the  Journal 
entry  referred  to  was  not  correct  in  so  far 
as  related  to  the  changes  made,  and  there- 
after the  bookkeeper  was  not  furnished  with 
an  itemized  statement  as  to  such  changes. 

I  find  no  evidence  in  the  statement  of 
facte  that  the  appellants  had  ceased  to  give 
the  estate  proper  attention.  Nothing  was 
left  but  money,  which  was  deposited  In  the 
bank,  and  real  estate,  which  was  rented,  in- 
sured, and  kept  in  repair  by  a  real  estate 
agent  employed  for  that  purpose,  and  who 
rendered  monthly  accounts  of  such  matters. 

"(4)  They  had  borrowed  money  from  the 
estate  without  giying  their  notes  for  the 
same." 

True,  but  the  same  was  charged  against 
them  on  the  books,  and  they  repa^  all 
amounts  borrowed,  with  8  per  cent,  interest. 

"(6)  They  also  gave  away  to  an  old  favor- 
ite of  the  McGloskey  family  money  belonging 
in  part  to  appellees  without  their  consent." 

The  evidence  indicates  that  this  was  a 
loan  of  several  small  stums,  amounting  In 
the  aggregate  to  |31. 

"(6)  They  delayed  any  attempt  at  an  ac- 
counting for  a  long  time,  and  the  exhibits 
Anally  attached  to  their  amended  answer 
do  not  show  the  condition  of  the  estate  or 
the  property  handled  by  thent,  as  a  proper 
accounting  should." 

The  exhibits  attached  to  their  amended  an- 
swer are  full  and  complete,  and  show  a  full 
accounting  as  to  their  management  of  the 
estate. 

"(7)  Even  after  the  suit  was  brought,  they 
sold  part  of  the  real  estate,  which  the  court 
held  was  beyond  their  authority  as  executors, 
and  they  are  attempting  to  and .  threatening 
to  sell  the  remainder." 

The  sale  of  a  part  of  the  real  estate  was 
made  at  the  request  of  the  attorney  for  ap- 
pellees. As  stated  In  the  majority  opinion 
herein  on  moticm  for  rehearing,  no  attempt 
or  threat  to  sell  real  estate  was  made  after 
their  right  to  do  so  was  challenged  by  the 
pleadings  in  this  cause. 

"(8)  They  were  hostile  to  defendants  (ap- 
pellees) and  their  claims;  the  animosity  of 
Richardson  especially  being  very  marked 
while  giving  his  testimony." 

There  is  no  evidence  that  Nelll  was  hostile 
to'  any  of  the  sK'ellees.  That  Richardson 
was  angry  because  he  had  been  charged  with 
improper  conduct  furnishes  no  reason  for  an 
appointment  of  a  receiver. 

"(9)  They  had  excluded  appellees  from  the 
possession  and  control  as  well  as  participa- 
tion in  the  handling  of  the  property  or  Its 
proceeds." 

This  they  had  the  legal  right  to  do  until 
the  administration  should  be  dosed.  Indeed, 
it  was  their  duty  so  to  da 


In  this  case  appellees  am>lled  for  the  ap- 
pointment of  a  receiver,  alleging  certain  facts 
tending  to  show  tliat  they  were  entitled  to 
the  same  under  the  rules  of  equity.  Appel- 
lants denied  spedfically  these  allegations. 
Upon  this  state  of  the  pleadings,  appellees 
were  not  entitled  to  the  appointment  of  a 
receiver,  unless  the  evidence  Introduced  by 
them  should  show  that  the  answers  of  appel- 
lants were  not  true.  The  Itemized  exliibtts, 
attached  to  appellants'  answer  and  made  a 
part  th«-eof,  were  not  qnesttcmed  by  any  evi- 
dence, except  In  80  for  as  relates  to  the  per- 
sonal property  set  aside  to  the  estate  of 
Laura  McCloekey.  The  evidence  in  this  re- 
gard shows  only  that  certain  pr<q?ei"ty  was 
set  aside  to  the  estate  of  lAura  McGloskey. 
by  agreement  of  parties,  but  that  subsequent- 
ly some  of  such  property  was  returned  to  the 
estate  of  T.  H.  McGloskey,  by  the  executor 
of  the  estate  of  Laura  McGloskey.  The  an- 
swer of  appellants  shows  that  the  entire  es- 
tate coming  into  their  hands  was  the  com- 
munity pr(%>erty  of  T.  H.  McGloskey  and  wife 
at  the  time  of  his  death ;  that  the  same  con- 
sisted of — 

Rgal  nuta.  appraised  at $tt,2(».00 

And  all  peraonal  propartr,  appratead  at....    tt,84S.46 

To  which  shouid  be  added: 

Proflts  on  stock  sold 1,967.00 

Real  estate  sold 11,000.00 

Rents  prior  to  lira.  MeCIoskey's  death ll,mz.(a 

Interest  prior  to  Mrs.  HcCloslcaya  death..  4,IS6JS6 

DlTldenda  on  stocks 1,4J0.G0 


Total  personal  pnpertr |e,m.(IS 

To  which  shonld  be  added  amounts 
received  since  filing  the  answer,  as 
admitted  by  appellants: 


Rebate  on  insurance., 

Rents  , 

Prom  other  sourcea.. 


1.M 

430JI5 
K7.35 


Total  personal  property  coming  into 
the  hands  of  executors te4,092.< 

From  this  should  be  deducted: 

Loss  on  stock  sold  |  2,650.00 

Loss  on  furniture  sold 250.00 

Loss  on  Franklin  note 260.00 

Loss  on  open  accounts 800.00 

Paid  Mrs.  McCloskey  during  life..  10,360.00 
Paid  Mrs.  MeCIoskey's  funeral  and 

doctors-  bills 900.00 


Total 


U,210.00 


Balance  net  value  of  peraonal  property, 
as  shown  by  Inventory,  including  pro- 
ceeds of  real  estate  sold (48,882.63 

To  this  add  receipts  since  Mrs.  MeCIos- 
key's   death 14,882.39 


Total  personal  property  received t63,TlS.02 

The  itemized  statement  shows  disburse- 
ments prior  to  the  death  of  Mrs.  McGloskey 
of  $34,849.49,  but,  as  this  includes  money 
loaned,  which  was  repaid,  $24,869.60,  there 
should  be  credited  on  disbursements,  for  the 
purpose  of  showing  property  on  hand,  only 
the  difference,  which  la  $9,979.89. 
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Total  paraonal  propertr ••    |SI,715.( 

Dlsbunementa. 
Prior  to  Mrs.  McCloskey'a  death.  .1  9,979.88 
Since  Mrs.    HcCloakey's  deaf 16,876.27 


Total    2e,8MJ« 

Balance   personal  property (36,858.86 

Bait  belonsinc  to  Mrs.  McCloakey'a  eataU    {18,429.13 


Bait  belonging  to  T.  H.  McCloskey's  estate    118,429.43 

Paid  from  T.  H.  McCloakey's 
Bstate. 

lyegaclea    38,600.90 

To  Ura.  Olick 1,250.00 

Inheritance  tax. 428.00 


9,728.00 


Balance  personal  property  belonging  to  T. 
II.  McCloakey's  estate 3  8,701.43 

To  meet  this  appellants  have  on  hand: 

Cash  In  bank. 3  4,51603 

Unsold     real     estate,     ralue    not 

shown,  but  alleged  to  be  worth 

r75,000-r-one-haU  of  this  belong! 

to  eatate  of  Laura  MeOiodtey...  37.600.09 


Total    I42.016J2 

Or  an  excess  of  resources  over  liablUtleB 
to  ai^MlIees  of  $33,314.69.  This  upon  the  the- 
ory that  the  $18,429.43  belongliig  to  Mrs.  Mc- 
Cloakey's estate  has  been  turned  over  to  NeiU. 

The  burden  was  upon  appellees  to  ehow 
that  the  estate  would  probably  be  wasted 
during  the  pendency  of  this  suit  The  court 
entered  a  restraining  order  to  prevent  appel- 
lants from  selling  any  more  of  the  real  es- 
tate dnilng  the  pendency  of  this  suit  Appel- 
lants have  not  complained  of  this  order.  iSo 
tar  from  showing  any  probability  that  the 
estate  had  been  or  would  be  wasted,  I  think 
the  answer  of  appellants,  whidi  is  not  at- 
tacked by  the  evidence,  except  as  to  the  item 
of  personal  property  turned  over  to  the  es- 
tate of  Mrs.  McCloskey,  shows  conclusively 
that  there  is  no  danger  of  the  estate  being 
lost  or  removed  during  the  pendency  of  this 
suit,  and  that  appellees  will  not  be  materially 
Injured  by  failure  of  the  court  to  appoint  a 
receiver. 

In  the  opinion  of  the  majority  upon  re- 
hearing it  is  stated  that  the  conclusion  of  the 
court  is  not  based  upon  any  one  finding  of 
fact,  but  upon  all  of  them  in  the  aggregate. 
I  do  not  know  how  to  weigh  the  aggregation 
ol  facts  without  determining  the  value  of 
each.  A  careful  examination  of  the  record 
has  led  me  to  the  conclusion  that  the  find- 
ings of  fact  by  the  majority  are  either  un- 
supported or  immaterial. 


WRIGHT   V.    SCHAFF.      (No.   8368.) 

(Court   of   Civil   Appeals   of   Texas.     Dallas. 
Feb.  26,  1921.) 

I.  Carriers   «=9i83(3)— Carrier  owe*   passsa- 
ler  duty  of  protection  fram  assaults  of  em- 
ploy^. 
A  carrier  owes  passengers  the  daty  of  pro- 
tecting them  from  assaults  from  its  employes. 


2.  Appeal  and  error  «s»  1002— Verdict  en  eoif 
flleting  evidenoe  oonelusive. 

Verdict  on  conflicting  evidence  is  condnsire 
on  appeal. 

3.  Carriers  9=3321(23)— Refusal  of  special 
charge  presenting  Issue  of  assault  held  er- 
roaeoa*. 

In  an  action  against  the  receiver  of  a  rail- 
road company  by  a  negro  passenger  who  bad 
been  shot  in  an  altercation  with  the  train  audi- 
tor, who,  according  to  plaintiff's  testimony  un- 
warrantedly  cursed  and  abused  liim,  and  was 
threatening  to  shoot  him  at  the  time  he  grab- . 
bed  the  auditor's  arm,  a  special  charge  pre- 
senting that  issue  was  improperly  refused,  not 
being  covered  by  the  main  charge. 

4.  Carriers  ^=>283(4)— Carrier  liable  for  in- 
sults of  Its  employis. 

A  carrier  is  liable  for  the  insults  of  its  em- 
ployes. 

5.  Carriers  <S=>32 1(23)— Refusal  of  oharge  as 
to  Insults  of  employes  held  Improper. 

In  an  action  against  the  receiver  of  a  rail- 
road company  by  a  negro  passenger,  who  assert- 
ed that  he  was  insulted  and  assaulted  by  a  train 
auditor,  the  re'fusa]  of  charges  submitting  the 
question  of  the  assault  and  insults  held  im- 
proper under  the  evidence  and  pleadings. 

Appeal  from  District  Court,  Hunt  Coon^ ; 
A.  P.  Donboney,  Judge.  .     '      . 

Action  by  Riley  Wrigjit  against  O.  B. 
SchafT,  receiver.  From  a  Judgment  for  de- 
fendant, plahatiff  appeals.  Reversed  and 
remanded. 

Porter  &  Porter,  of  Greenville,  for  appel- 
lant 

Chas.  C.  Huff,  of  Dallas,  B.  M.  McMahan, 
of  Greenville,  and  J.  M.  Chambers,  of  Dallas, 
for  appellee. 

TALBOT,  J.  The  appellant  sued  the  ap- 
pellee to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  ap- 
pellant while  he  was  a  i>assenger  on  a  pas- 
senger train  of  the  appellee,  and  for  false 
imprisonment  of  the  appellant,  charged  to 
have  been  procured  and  brought  about  by 
the  wrongful  acts  of  the  servants  and  agents 
of  the  appellee.  The  petition  alleges,  in  snb- 
stance,  that  on  December  24,  191T,  the  plain- 
tiff was  a  passenger  on  the  def^idant's  pas- 
senger train,  en  route  from  Greenville,  Hunt 
county,  Tex.,  to  Cason,  Morris  county,  Ter. ; 
that  appellant  Is  a  negro,  and  was  sitting  in 
a  seat  in  the  section  or  compartment  reserved 
and  set  aside  to  negroes ;  that  he  surrender- 
ed his  ticket  to  the  defendanfa  train  auditor 
shortly  after  leaving  the  station  at  Green- 
ville, and  was  givoi  a  hat  check;  that  after 
passing  Campbell,  the  first  town  east  from 
Greenville,  in  Hunt  county,  Tex.,  the  auditor 
again  demanded  of  die  plaintUf  that  he  sur- 
render his  ticket,  and,  on  being  Informed  by 
the  plaintiff  that  he  had  surrendered  his 
ticket  and  on  also  being  Informed  by  the 
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plaintiff  that  Us  bat  check  was  in  his  bat, 
the  auditor  ronghly  took  tbe  plaintiff's  hat 
from  bis  head  and  examined  the  hat;  that 
upon  the  protest  of  the  plaintiff  as  to  the 
roog^  treatment  of  his  property  by  tbe  au- 
ditor, the  auditor  threw  the  bat  back  to  tbe 
plaintiff,  and  cursed  the  plaintiff  and  called 
bim  an  "Impudent  black  son  of  a  bitch,"  and 
told  tbe  plaintiff  that  he  would  go  and  get 
bis  gun  and  kill  him;  that  thereafter  the 
auditor  left  the  car  In  which  plaintiff  was 
riding,  and  in  a  short  time  returned  to  said 
car  and  to  the  seat  where  plaintiff  was  sit- 
ting; that  tbe  auditor  bad  bis  band  In  his 
right-hand  coat  pocket;  tbat  tbe  auditor  had 
further  words  with  the  plaintiff,  and  then 
started  to  draw  his  pistol  from  his  coat  pock- 
et ;  tbat  the  plaintiff  in  order  to  protect  him- 
self, and  belleTing  that  he  would  be  killed  or 
seriously  Injured,  ]umi>ed  from  bis  seat  and 
grabbed  the  auditor's  hand  and  arm,  to  pre- 
vent himself  from  being  shot;  that  a  scuffle 
ensued,  but,  notwithstanding  the  plaintiff's 
efforts  to  prevent  Injury  to  himself,  he  was 
shot  in  tbe  knee  by  said  auditor,  all  without 
any  cause  or  provocation  on  the  part  of  the 
plaintiff;  tbat  after  the  shooting  of  tjie 
plaintiff  be  was  arrested  by  officers  of  Hop- 
kins couqty,  Tex.,  at  the  instance  and  pro- 
curement of  tbe  defendant's  agents,  and  was 
taken  from  tbe  train  and  incarcerated  in  the 
jails  of  Hopkins  and  Hunt  counties,  Tex.; 
tbat  tbe  injury  inflicted  upon  plaintiff  was 
serious  and  permanent,  and  by  reason  of  the 
pain  and  suffering  occasioned  he  was  dam- 
aged In  the  sum  of  $10,000;  that  on  account 
of  tbe  wrongful  arrest  of  tbe  plaintiff  and 
bis  Incarceration  in  the  jails  of  Hopkins  and 
Hunt  counties,  at  the  Instance  and  direction 
of  tbe  defendant's  agents,  servants,  and  em- 
ployes, and  tbe  humiliation  and  suffering 
thereto,  be  was  damaged  in  the  sum  of  $5,- 
000.  The  defendant  answered  plaintiff's  pe- 
tition by  general  and  special  exceptions,  gen- 
eral denial,  and  alleged  tbat  plalntUTs  In- 
Jury  was  occasioned  by  bis  own  misconduct, 
and  by  plaintiff's  assault  upon  defendant's 
auditor  with  a  knife,  and  tbat  the  auditor 
shot  tbe  plaintiff  In  self-defense;  *  •  • 
thnt  If  plaintiff  was  Injured,  said  injury  was 
slight,  and  was  occasioned  by  bis  own  neg- 
'  lect  and  failure  to  have  proper  medical  at- 
tention. Tbe  case  was  tried  before  a  Jury, 
and  upon  a  general  charge  of  tbe  court  a 
verdict  was  returned  In  favor  of  the  defend- 
ant 

[1,  2]  The  first  and  second  assignments  of 
error  purport  to  state  the  substance  of  tbe 
testimony,  and  assert  tbat  the  verdict  of 
tbe  Jury  is  not  warranted  and  supported 
thereby,  and  that  the  court,  therefore,  erred 
in  not  granting  tbe  appellant's  motion  for 
a  new  trial.  These  assignments  will  be 
overruled.  Admitting  tbat  tbe  carrier  owes 
to  its  passengers  all  tbe  duty  of  protection 
from  tbe  assaults  of  its  servants  and  em- 


ployes claimed  by  appellant,  yet,  while  the 
testimony,  upon  the  issue  to  which  tbe  assign- 
ments in  question  relate,  was  conflicting,  it 
was  suffldMit  to  require  submission  of  the 
issue  to  tbe  jury  and  render  their  solution  of 
it  conclusive  upon  this  court. 

[3]  The  appellant  requested  the  court,  by 
his  special  charge  No.  7,  to  Instruct  tbe  jury 
as  follows: 

"Gentlemen  of  the  jury,  yon  are  instructed 
that  if  yon  believe  from  the  evidence  tbat,  at 
the  time  in  question  tbe  defendant's  train  audi- 
tor and  the  plaintiff  bad  a  controversy  on  de- 
fendant's train,  the  auditor  used  harsh  and 
threatening  words  toward  plaintiff  in  tbe  pres- 
ence and  hearing  of  plaintiff,  and  in  substance 
stated  that  he  would  go  and  get  his  gun  and 
come  back  and  shoot  plaintiff,  and  if  yon  be- 
lieve tbat  tbe  auditor  did  leave  the  car  and 
return  in  a  short  time  and  approach  the  plain- 
tiff with  a  pistol,  and  with  his  hand  in  his 
pocket,  and  that  by  reason  of  tbe  lanKuage  and 
action  of  the  said  auditor  the  plaintiff  believed 
that  the  said  auditor  intended  to  carry  out  his 
threat,  or  to  inflict  upon  him  seriouB  bodily  in- 
jury, then  you  are  instcucted  tbat  the  plaintiff 
had  a  right  to  take  hold  of  the  auditor  or  grab 
him,  if  he  did,  and  to  hold  on  to  said  auditor 
until  they  were  separated,  or  to  assault  said 
auditor,  if  it  reasonably  appeared  to  the  plain- 
tiff necessary  to  protect  himself  against  an  as- 
sanlt  or  serious  bodily  injury  at  the  bands  of 
said  auditor." 

This  charge  was  refused,  and  Its  refusal 
Is  made  tbe  basis  of  app^lant's  eleventh  as- 
signment of  error.  W«  are  of  the  opinion 
this  asslgnmait  is  well  taken.  The  refused 
charge  Is  not  suffldently  embraced  In  and 
covered  by  any  paragraphs  of  the  courfs 
general  charge  to  render  Its  refusal  Immate- 
rial.   The  appellant  testified: 

"After  I  got  on  the  train  and  before  it  start- 
ed, the  train  auditor  in  charge  of  the  train 
came  through  the  car  and  took  up  my  ticket. 
He  stuck  a  check  in  my  hat  band.  After  the 
train  had  reached  Campbell,  the  first  station 
east  of  Greenville  about  eight  miles,  and  had 
stopped  at  the  station  and  s'tarted  again,  the 
auditor  came  into  the  coach,  passed  up  to  tbe 
front,  and  turned  and  came  back,  and  when 
he  got  to  me  he  stopped  and  asked  me  where 
I  was  going,  and  I  told  him  I  was  going  to 
Cason.  He  asked  me  where  was  my  ticket.  I 
told  him  he  took  up  my  ticket  in  the  yards  at 
Greenville.  He  asked  me  where  my  hat  check 
was,  and  I  told  him  it  was  up  in  iny  hat.  He 
said,  'God  damn  you,  keep  the  check  where  I 
can  see  it.'  B'e  grabbed  my  hat  off  in  a  rough 
manner  and  threw  it  bacic  at  me.  I  said,  'Don't 
tear  my  hat;  that  is  all  tbe  hat  I've  got.'  He 
said.  'You  black  son  of  a  bitch,  leave  that 
check  alone.'  When  he  threw  my  hat  back,  it 
was  crumpled  up.  When  1  told  him,  'Don't 
tear  my  hat,'  he  drew  back  Uke  he  was  going 
to  hit  me,  and  I  said,  'Don't  hit  me.'  The 
auditor  said,  *Yon  impudent  black  son  of  a 
bitch,  I  will  go  and  get  my  gun  and  come  back 
and  kill  you.'  I  said,  'Don't  kill  me;  I  haven't 
done  anything  to  be  killed  for.'  Then  he  said 
to  me,  'Leave  that  check  alone,'  and  I  said. 
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It  is  Ugli  enough  for  anybody  to  see;  it  is 
Jnst  like  you  left  it;'  and  it  was  like  he  left  it. 
He  then  left  the  car,  and  Vent  back  into  the 
next  car.  He  was  gone  a  little  bit  and  came 
back,  and  aa  he  came  in  the  door,  I  aaw  him 
put  his  right  hand  in  his  coat  pocket,  and  he 
came  up  to  the  seat  where  I  was  sitting.  He 
said,  1  told  you  to  leave  that  check  alone.' 
I  said.  It  is  high  enough  for  anybody  to  see  it; 
it  Is  just  like  you  left  it.'  He  said,  with  his 
left  hand  in  my  face,  'You  black  son  of  a  bitch, 
I  bet  you  will.'  and  he  came  out  with  his  gun  in 
his  right  hand,  and  as  he  brought  it  oat  of  liis 
pocket  I  grabbed  his  arm  and  tried  to  get  his 
gun  oil  from  him.  I  grabbed  his  arm  above 
the  gun.  I  grabbed  it  a  little  above  the  wrist 
with  both  hands.  The  pistol  was  an  automatic. 
I  couldn't  say  what  the  caliber  was.  When  I 
grabbed  his  arm,  he  tried  to  get  off  from  me 
and  get  in  a  position  to  shoot  me,  and  I  was 
trying  to  hold  him  and  stay  with  him  and  dodge 
the  gnn,  that  is,  I  was  trying  to  turn  his  arm, 
pushing  it  off  from  me,  he  was  going  backward 
towards  the  door,  and  I  kept  him  or  tried  to 
keep  him  between  me  and  the  gun.  I  was 
kinder  behind  him.  He  was  going  back  trying 
to  get  loose  from  me,  and  I  was  staying  with 
Urn,  dose  to  liim  to  keep  him  from  shoot* 
ing  me.  When  he  got  back  about  to  the  door 
of  the  car,  he  fired  the  pistol.  That  shot 
struck  me  in  the  knee.  I  felt  my  Icnee  give 
way.  He  kept  on  going  back  and  trying  to  get 
loose  from  me,  and  finally  got  out  on  tlie  plat- 
form between  the  coaches.  After  he  got  out 
there,  I  think  four  shots  were  fired.  One  of 
the  bullets  went  through  my  shirt,  one  went 
through  my  coat,  tbroogb  the  front  part  of  the 
left  side.  When  he  cursed  me  and  said  I  was 
an  impudent  black  son  of  a  bitch  and  that  he 
would  get  his  gim  and  come  back  and  kill  me, 
I  had  not  said  anything  saucy  or  impudent, 
and  had  been  acting  in  a  manly  way.  •  *  • 
When  Mr.  Folkerson  came  back,  he  came  right 
in  the  door  he  went  out  of.  I  was  facing  him. 
When  he  came  in  he  was  mad.  Vvnen  he  came 
in,  I  bad  not  done  anything.  When  he  came 
up  to  me,  he  had  his  right  hand  on  the  pistol 
in  his  pocket.  He  had  his  left  hand  in  my  face. 
He  did  have  the  pistol  directly  in  my  face. 
When  he  told  me  he  was  going  to  kill  me,  I 
asked  him  couldn't  he  aee.it  [theeheckl;  it 
was  high  enough  for  him  to  see;  and  be  threw 
bis  left  hand  in  my  face  and  said.  'I  bet  yon 
will.'  I  then  jumped  and  grabbed  his  arm.  He 
bad  the  pistol  in  his  right  hand.  I  cannot  show 
yon  how  I  grabbed  it.  I  was  excited  and  try- 
ing to  save  my  life.  I  grabbed  his  wrist  to 
hold  the  gun  off." 

The  appellant  had  the  right  to  prepare  and 
demand  the  giving  of  a  charge  requiring  the 
Inry  to  And  whether  the  evidence  established 
the  existence  of  the  group  of  facts  contained 
tn  the  special  charge,  and  instructing  tlietn, 
if  they  found  such  group  of  facts  to  be  estab- 
lished by  the  evidence,  to  find  for  the  appel- 
lant. Railway  Co.  v.  McGlamory,  89  Tex. 
635,  35  S.  W.  1058. 

"Such  a  charge  directs  the  minds  of  the  jury 
to  the  very  facts  in  issue  and  invokes  their 
judgment  upon  the  evidence  relative  to  that 
issue."  Railway  Co.  t.  Rogers,  91  Tex,  52, 
40  a  W.  956. 
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[4,  6]  The  appellant  also  requested  the 
court  to  charge  the  Jury  that — 

"A  carrier  of  passengers  is  bound  to  exer- 
cise the  utmost  care  to  protect  its  passengers 
from  the  insults,  abuse,  and  injury  of  its  own 
employes,  and  a  failure  to  exercise  this  duty 
would  be  negligence,  and,  further,  that  if  the 
appellant  was  a  passenger  on  the  appellee's 
train  on  the  occasion  alleged  in  his  petition, 
and  that  after  leaving  the  town  of  Campbell 
the  appellee's  train  auditor  approached  the  ap- 
pellant- and  demanded  his  hat  check  and  be- 
came insulted  at  the  appellant's  words  and 
manner,  and  cursed  and  abused  appellant,  and 
that  by  reason  of  such  conduct  on  the  part  of 
the  auditor  the  appellant  was  caused  to  suffer 
humiliation,  shame,  anxiety,  or  fear,  to  find 
for  the  appellant  on  the  issue  and  assess  his 
damages,"  etc. 

These  charges  were  refused,  and  of  this  the 
appellant  complains.  We  are  Inclined  to  the 
opinion  that  the  charges  present  substantial- 
ly correct  proposittons  of  law,  and  that  they 
or  their  equivalent  should  have  been  given. 
The  carrier  is  liable  for  Insults  offered  Its 
passengers  by  its  employes,  and,  the  issue  of 
damage  to  appellant  by  reason  of  abusive 
and  Insulting  language  claimed  to  have  been 
used  by  the  auditor  towards  the  appellant 
having  been  raised  by  the  pleadings  and  evi- 
dence, appellant.  It  occurs  to  us,  was  entitled 
to  have  the  Issue  submitted  to  the  Jury.  The 
theory  of  the  appellant  was  and  la  that  the 
appellee's  auditor  cursed  and  abused  him 
when  he  first  asked  appellant  for  his  ticket, 
without  provocation  or  excuse,  in  the  pres- 
ence of  other  .passengers,  and  then  went  away 
and  later  returned,  renewed  his  abuse,  and 
in  addition  thereto  threatened  the  life  of  the 
appellant,  assaulted  him  with  the  pistol,  and 
while  struggling  with  the  auditor  to  save  bis 
life  the  auditor  shot  htm.  The  appellant 
was  entitled.  In  virtue  of  appellee's  contract 
of  safe  transportation  to  protection,  not  only 
from  an  unprovoked  assault  by  the  auditor 
upon  him  with  a  pistol,  if  there  was  such, 
but  also  against  the  misconduct,  negligence, 
or  abusive  language  of  its  auditor. 

There  are  several  assignments  of  error 
complaining  of  the  court's  refusal  to  give  cer- 
tain other  special  charges  requested  by  the 
appellant,  but  such  charges  were,  we  think, 
suQiclently  covered  by  the  court's  main 
charge,  or  have  been  disposed  of  by  what  we 
have  already  said,  or  that  the  refusal  of 
such  of  them  as  were  not  covered  by  the 
court's  general  charge  la  not  reversible  error. 

We  think  the  evidence  was  insufficient  to 
raise  the  issue  pleaded,  that  the  appellee  in- 
stigated and  wrongfully  procured  the  arrest 
and  Incarceration  of  the  appellant  in  the 
jails  of  Hopkins  and  Hunt  counties,  and  that 
the  trial  court,  therefore,  correctly  refused 
to  submit  such  Issue. 

For  the  reasons  indicated,  the  judgment  U 
reversed,  and  the  cause  is  remanded. 
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OLDS  V.  MISSOURI,  K.  &  T.  RY.  CO.  OF 
TEXAS  »t  al.    (No.  2346.) 

(OoDrt  of  CiTil  Appeals  of  Texas.   Texarkana. 

Jan.  26,  1^1.    Rehearing  Denied 

Feb.  17,  1921.) 

1.  Master  and  servant  ®=3204( I)— Assumption 
of  risk  doctrine,  under  statute  relating  to 
railroad  employees,  stated. 

Under  Vernon's  Saylea'  Ann.  CSv.  St.  1914, 
art.  6645,  defense  of  assamed  risk  ia  not  avail- 
able against  railroad  section  hand,  injured  in 
assisting  to  move  motorcar  from  toolhouse 
onto  the  track,  if  the  employer  was  guilty  of 
negligence  in  failing  to  provide  instrumentali- 
.  ties  with  which  to  do  the  work  with  reasonable 
safety,  which  was  a  proximate  cause  of  the 
injury,  though  the  employee  knew  of  the  defec- 
tive and  dangerous  means  provided,  if  the  em- 
ployer also  knew  thereof,  or  if  the  employer 
did  not  know  thereof,  unless  a  person  of  ordi- 
nary care  with  knowledge  of  the  defect  and 
danger  would  not  have  continued  in  the  service. 

2.  Master  and  servant  «=92S6(4),  288(3)— 
Railroad's  neoHoenoe  and  section  man's  as- 
sumption of  risk  from -placing  motorcar  on 
track  held  for  Jury. 

In  action  for  Injury  to  railroad  section 
hand  by  lifting  while  in  assisting  to  move  mo- 
torcar from  toolhouse  onto  the  track,  evidence 
held  to  make  the  issues  of  assumption  of  risk 
and  negligence,  constituting  a  proximate  cause 
of  the  injury,  questions  for  the  jury. 

Appeal  from  District  (Tourt,  Marion  (boun- 
ty;  J.  A.  Ward,  Judge. 

Action  by  Ed  Olds  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas 
and  others.  From  an  adverse  Judgment, 
plaintiff  appeals.  Reversed,  and  remanded 
for  new  triaL 

As  commenced  by  appellant,  the  suit  was 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  O.  E.  Sdiaef,  as  re- 
ceiver of  said  railway  company,  and  Walker 
D.  Bines,  Director  General  of  Railroads. 
At  the  trial  appellant  dismissed  his  suit  so 
far  as  it  was  against  the  railway  company 
and  the  receiver.  The  suit  was  for  damages 
for  personal  Injury  appellant  claimed  he  suf- 
fered while  discharging  duty  he  owed  to  ap- 
pellee as  a  section  hand  on  his  line  of  rail- 
way. 

At  the  trial  appellant  as  a  witness  testifled 
substantially  as  follows:  That  he  was  about 
38  years  old,  and  had  worked  as  a  section 
hand  during  12  or  16  years.  The  gang  he 
was  at  work  with  at  the  time  he  was  injured 
used,  and  for  about  a  year  had  used,  a  motor- 
car in  the  discharge  of  their  duty  as  section 
men.  The  car  was  kept  in  a  toolhouse  20 
or  25  feet  from  the  track.  It  (the  car)  weigh- 
ed from  1,(X)0  to  1,500  pounds,  according  to 
the  number  and  kind  of  tools  loaded  onto 
it.    Besides  himself  and  the  foreman,  there 


were  four  men  In  the  gang.  On  the  occaslcm 
when  he  was  injured  the  foreman  directed 
the  gang  to  take  the  car  from,  the  toolhouse 
and  place  it  on  the  track.  Oomplylng  with 
the  direction,  he  and  the  other  members  of 
the  gang  rolled  the  car  through  tlie  sand  to  the 
track.  The  ground  over  which  they  rolled 
It  was  level,  but  it  was  about  5  Inclies  lower 
than  the  track.  The  space  between  the  part 
of  the  ties  outside  the  rails  was  not  filled  In, 
but  was  what  railroad  men  called  a  "skeleton 
track."  He  and  the  men  assisting  him  under- 
took to  place  the  car  on  the  track  by  lifting 
first  one  end  thereof  onto  same,  and  then 
the  other.  They  were  lifting  the  heaviest 
end  of  the  car  onto  the  track,  and  had  gotten 
the  wheel  thereof  on  the  aide  where  he  was 
lifting  over  the  rail,  when  the  wheel  on  the 
other  side  hit  the  rail,  tbrowing  more  of  the 
weight  of  the  car  on  him.  In  his  effort  to 
hold  onto  the  ear  he  was  injured  by  the 
strain. 

Dr.  Speed  testifled  that  he  examhied  ap- 
pellant afterward,  and  found  him  to  be  suf- 
fering trcm  "aneurism  of  the  aorta,"  whlci, 
he  Bald,  rendered  a  person  incapable  of  doing 
ordinary  labor  and  usually  resulted  In  death 
In  a  few  years 

M.  B.  Henderson  testifled  that  he  was  road- 
master  for  the  J.  &  N.  W.  Railroad  Company, 
but  had  been  section  foreman  on  the  section 
of  appellee's  railway  appellant  worked  on. 
When  he  was  foreman  on  that  section,  run- 
ning boards  were  used  In  transferring  the 
motorcar  from  the  toolhouse  to  the  track. 
The  boards  were  used  to  avoid  Injury  to 
section  men  engaged  In  moving  the  car  to  the 
track.  Places  on  the  tra<*  used  for  rwalllng 
such  cars  "were  usually  filled  In  with  cinders, 
and  some  used  running  boards  and  cross 
boards  Inside  the  track."  "For  the  safety  of 
the  men,"  he  said,  "it  Is  really  necessary  to 
have  these  running  boards  on  this  trade." 

The  judgment  In  appeUee's  &vor  was  based 
on  a  verdict  returned  by  the  jury  In  con- 
formity to  a  peremptory  Instruction  by  the 
court  to  80  find. 

P.  G.  Henderson  and  B.  B.  Lewis,  both  of 
Jefferson,  for  appellant 

li  S.  Schluter  and  Schluter  &  Singleton, 
all  of  Jefferson,  for  appellees. 

WItiliSON,  O.  J.  (after  stating  the  facts 
as  above),  [1]  The  theory  on  whicdi  the  trial 
court  Instructed  the  jury  to  return  a  verdict 
m  favor  of  appellee  was  that  the  risk  appel- 
lant Incurred  In  undertaking  to  assist  in 
moving  the  motorcar  from  the  toolhouse  to 
and  placing  it  on  the  track  was  one  he  as- 
sumed, because  It  was  an  "open,  obvious,  and 
patent"  one,  and  "necessarily  inddeht"  to 
service  he  had  undertaken  to  perform.  No 
doubt  the  theory  was  a  correct  one,  unless 
the  testimony  would  have  supported  a  flnd- 
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lug  that  anpelle^  as  diarged  in  the  petition, 
was  guUty  of  negligence  In  falling  to  provide 
InstrumentaUtles  with  which  to  do  the  Nvork 
with  reasonable  safety.  If  the  Jury  might 
bare  found  that  appedlee  was  negligent,  in 
that  the  means  it  provided  for  moving  the 
motorcar  to  the  track  were  defective  and 
dangerous,  when  used,  and  appellant  knew  It, 
be  nevertheless  should  not  be  held  to  have 
assumed  the  risk  when  he  imdertook  the 
work,  if  appellee  also  knew  of  the  defect,  nor, 
if  it  did  not  know  of  It,  unless  a  person  of 
ordinary  care,  with  knowledge  of  the  defect 
and  danger,  would  not  have  continued  In  the 
service  of  appellee.  Vernon's  Stat.  art.  6645: 
Pwe  v.  Ballway  Co.,  106  Tex.  62,  156  8.  W. 
1175;  Railway  Co.  v.  Hodnett,  106  Tex.  190, 
163  S.  W.  13;  RaUway  Co.  v.  Shelton  (Com. 
App.)  208  S.  W.  915;  Railway  Co.  v.  Black- 
bum,  155  S.  W.  625;  Railway  Co.  v.  Rlden, 
194  S.  W.  1163 ;  Swann  v.  Railway  Co.,  200 
S.  W.  1139;  miornhlll  v.  RaUway  Co.,  223 
S.  W.  400;  Lancaster  v.  Johnson,  224  S.  W. 
207.  Whether,  therefore,  the  trial  court  er- 
red when  he  Instructed  the  Jury  as  he  did, 
depends  upon  whether  the  testimony  autbor- 
iKcd  a  finding  that  appellee  was  guilty  of  neg- 
ligence in  the  respect  stated.  If  it  did,  then 
clearly  the  case  should  have  gone  to  the 
Jury. 

(2J  The  circumstances  of  the  accident  were 
not  developed  as  fully  as  It  seems  to  us  tes- 
timony heard  at  the  trial  indicated  they 
might  have  be«i.  For  Instance,  there  was 
testimony  from  wliich,  perhaps,  an  inference 
might  have  been  drawn  that  a  proximate 
cause  of  the  accident  was  a  failure  on  the 
part  of  men  assisting  appelant  in  moiving  the 
car  to  use  care  they  should  have  used.  Of 
course.  If  the  accident  was  due  solely  to  neg- 
ligence on  their  part,  appellant  was  not  en- 
titled to  recover ;  for  he  did  not  charge  neg- 
ligence In  that  respect  in  his  petition.  We 
have  concluded,  however,  that  there  was  tes- 
tiin<my  which  would  have  supported  a  find- 
ing that  a  proximate  cause  of  the  accident 
was  failure  of  appellee,  as  charged  in  the 
petition,  to  provide  instrumentalities  reason- 
ably safe  for  use  In  moving  the  car  from  the 
toolhouse  to  the  track,  and  that  the  trial 
court  therefore  erred  when  he  instructed  the 
Jury  as  be  did.  The  testimony  we  have  in 
mind  was  that  of  appellant,  set  out  In  the 
statement  above,  that  the  ground  from  the 
toolhouse  to  the  track  was  about  5  Inches 
lower  than  the  track,  and  that  the  space  be- 
tween the  part  of  the  cross-ties  outside  the 
rail  was  not  filled  In,  but  was  a  "skeleton 
track,"  and  that  of  the  witness  Henderson, 
Indicating  that  instrumentalities  other  than 
those  aiH>elIee  had  provided  were  necessary 
to  avc^d  risk  of  injury  to  section  men  who 
undertook  to  move  the  car  to  the  track. 
228  S.W.-22 
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The  Judgment  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  Court  below  for 
a  new  trlaL 

On  Motion  for  a  Rehearing. 

It  is  Insisted  in  the  motion  that  the  trial 
court  did  not  peremptorily  instruct  the  Jury 
to  find  for  appellees  on  the  ground  alone  that 
it  appeared  as  a  matter  of  law  that  ap- 
pellant assumed  the  risk  involved  in  placing 
the  motorcar  on  the  track,  but  on  the  ground 
also  that  the  testimony  did  not  warrant  a 
finding  that  appellees  were  guilty  of  negli- 
gence as  charged  In  the  petition.  We  think 
the  Instruction  capable  of  the  construction 
appellee  gives  it,  and  it  will  be  found  on  ref- 
erence to  the  opinion  that  the  appeal  was  dis- 
posed of  on  the  theory  that  the  Instruction 
was  not  erroneous,  if  it  appeared  that  a  find- 
ing of  negligence  on  appellees'  part  was  not 
authorized. 

The  negligence  charged  against  appellees 
was  a  failure  to  keep  the  track  •*  •  •  • 
at  said  place  in  proper  repair  by  falling  to 
fill  in  between  the  cross-ties,  or  providing 
running  or  cross  boards  over  the  same,  thus 
leaving  holes  between  said  cross-ties,  or  that 
which  is  known  as  skeleton  track,  whidt 
made  said  premises  dangerous  for  this  plain- 
tiff In  the  discharge  of  said  employment; 
•  *  •  that  by  reason  of  defendants'  failure 
to  keep  their  premises  In  a  reasonably  safe 
condition  by  falling  to  have  said  runway 
frOm  toolhouse  to  track  filled  In  lev^  with 
said  main  track  and  by  falling  to  fill  In  or 
board  said  skeleton  track,"  appellant  was 
injured  as  charged,  etc. 

The  testlmcmy  relied  <m  to  support  tlie  al- 
legations set  out  was  that  refwred  to  In 
the  opinicm.  We  were  of  the  opinion,  and 
still  are,  that  the  Jury  might  have  found  from 
that  testimony:  (1)  That  at  the  place  used 
for  "rerailing"  the  motorcar  the  groimd  was 
about  5  inches  lower  than  the  track.  (2) 
That  nmnlng  boards  to  and  across  the  track 
were  not  provided  for  use  in  placing  such 
cars  thereon.  (3)  That  it  was  usual  at  such 
places,  and  necessary  to  the  safety  of  the  sec- 
tion men  engaged  in  placing  such  cars  on  the 
track,  to  fill  In  so  the  ground  would  be  level 
with  the  rails  of  the  track,  or  else  provide 
running  and  cross  boards  for  use  in  plac- 
ing such  cars  thereon.  (4)  That,  had  the 
ground  been  ao  filled,  or  had  suoh  boards 
been  provided.  It  would  not  have  been  neces- 
sary to  lift  the  car  over  the  rails,  and  ap- 
pellant would  not  have  been  injured  as  he 
charged  he  was.  On  such  findings  we  think 
the  Jury  would  have  had  a  right  to  conclude 
that  appellee  was  guilty  of  negligence  which 
was  a  proximate  cause  of  injury  to  appel- 
lant 

Therefore  the  motion  la  overruled. 
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FERGUSON   V.  JOHNSON.    (No.   6276.) 

(Court   of    Oiyil   Appeals    of   Texas.    Austin. 

Jan.  26,  1921.    Rehearing  Denied 

March  9,  1921.) 

1.  Evideno6  <s=346((l)  —  Parol  teotimony  ad- 
missibto  to  explain  ambiguous  language. 

Where  written  contract  was  ambiguons, 
testimony  tending  to  show  what  the  parties  in- 
tended by  the  use  of  the  language  contained 
was  admissible. 

2.  Vendor  and  purchaser  «s>70— Contract  held 
to  pCDVIde  a  basis  of  settlement  on  ascertain- 
ment of  excess  acreage. 

Contract  to  convey  land,  reciting  that  pur- 
chaser had  paid  the  purchase  price  of  specified 
number  of  acres,  but  claimed  that  title  bad 
not  been  shown  to  spediied  number  of  acres 
for  which  payment  had  not  been  made,  and  pro- 
viding that,  on  vendor's  failure  to  show  good 
title  to  land  not  paid  for  within  specified  pe- 
riod, such  land  should  become  the  property  of 
purchaser  without  further  consideration,  but 
that,  on  vendor  showing  sufficient  title  within 
the  specified  period,  the  purchaser  should  pay 
specified  purchase  price  therefor, 'together  with 
interest  at  specified  rate  from  date  of  con- 
tract, held,  in  view  of  the  evidence,  to  provide 
a  basis  of  settlement,  when  the  acreage  in  ex- 
cess of  that  first  paid  for  should  have  been 
definitely  ascertained,  and  to  require  purchaser, 
on  vendor's  furnishing  necessary  evidence  as  to 
actual  excess,  to  pay  vendor  for  amount  of 
acres  in  excess  of  those  originally  paid  for,  at 
the  specified  rate. 

Appeal  from  District  Court,  Bell  County; 
Jas.  B.  Hubbard,  Special  Judge. 

Suit  by  R.  Johnson  against  James  E.  Fer- 
guson. Judgment  for  plalntltf,  and  defend- 
ant appeals.    Affirmed. 

De  Witt  Bowmer  and  Few  Brewster,  both 
of  Temple,  for  appellant. 

Charles  T.  Rowland  and  Marvin  H.  Brown, 
both  of  Fort  Worth,  and  John  B.  Daniel,  of 
Temple,  for  appellee. 

KEY,  O.  J.  R.  Johnson  brought  this  suit 
against  James  E.  Ferguson,  and  based  his 
cause  of  action  upon  the  following  written 
Instrument: 

"This  memorandum  of  agreement,  made  and 
entered  into  by  and  between  James  E.  Fergu- 
son, party  of  the  first  part,  and  L.  H.  King, 
party  of  the  second  part,  witnesseth: 

"Whereas,  the  party  of  the  second  part  has 
contracted  to  seU  and  convey  to  the  party  of 
the  first  part,  and  by  deeds  of  conveyance  this 
day  executed  has  this  day  couveyeu  to  the  party 
of  the  first  part,  1,827.33  acres  of  land  out  of 
the  William  Wells,  James  Floyd,  and  Sarah  Ann 
Teas  surveys,  in  Bosque  county,  Texas,  and 
the  consideration  has  passed  from  the  party 
of  the  first  part  to  the  party  of  the  second 
part  covering  1,738.5  acres  of  land,  but  the 
party  of  the  first  part  claims  that  title  has 
not  been  shown  to  88.8  acres  of  said  land  for 
which    the    payment   of   the    consideration   of 


f  11.60  per  acre  has  been  withheld  by  the  party 
of  the  first  part,  amounting  to  $1,021.20. 

"It  is  hereby  agreed  that  when  the  party  of 
the  second  part,  by  decree  of  court  or  other- 
wise, satisfactory  to  the  party  of  the  first  part, 
is  able  to  give  a  sufficient  title  to  said  addi- 
tional 88.8  acres  of  land,  then  the  party  of 
the  first  part  hereby  agrees  to  pay  to  the  par- 
ty of  the  second  part  or  his  hdrs  or  assigns 
the  said  consideration  of  |1,021.'J0. 

"In  the  event  the  party  of  the  second  part  is 
unable  to  or  does  not  perfect  the  title  to  said 
88.8  acres  by  decree  of  court  or  otherwise  to 
the  satisfaction  of  the  party  of  the  first  part 
within  a  period  of  three  years  from  this  date, 
then  it  is  agreed  that  all  the  right,  title,  and 
daim  of  the  party  of  the  second  part  to  said 
88.8  acres  shall  inure  and  become  the  property 
of  the  party  of  the  first  part,  his  heirs  and 
assigns,  without  further  consideration. 

"It  is  further  agreed  that,  in  the  event  the 
party  of  the  second  part  by  decree  of  court  or 
otherwise  shall  give  a  sufficient  title  to  said 
additional  88.8  acres,  the  party  of  the  first  part, 
in  addition  to  paying  party  of  the  [second] 
part,  his  heirs  or  assigns,  the  consideration  of 
$1,021.20  therefor,  and  that  the  party  of  the 
first  part  will  pay  8  per  cent  interest  .there- 
on from  this  date. 

"Witness  our  hands  in  duplicate  this  27th 
day  of  March,  A.  D.  1915. 

"Jas.  E.  Ferguson, 
"Party  of  the  First  Part. 

"L.   H.    King, 
"Party  of  the  Second  Part" 

The  plaintiff  sued  as  assignee  of  L.  H. 
King.  No  Jury  was  demanded,  and  the  trial 
judge  filed  the  following  conclusions  of  fact 
and  law,  and  rendered  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed: 

"(1)  That  the  plaintiif,  R.  Johnson,  acquired 
title  to  the  Sarah  Ann  Teas,  James  Floyd,  and 
William  Wells  surveys,  in  Bosque  county,  on 
July  22,  1913,  by  conveyance  from  G.  W.  Rob- 
bins  and  wife.  That  said  tracts  of  land  were 
HO  conveyed  to  plaintiff  to  contaiA  1,738.5  acres. 
That  said  surveys  adjoin,  the  Sarah  Ann  Teas 
being  situated  on  the  east,  the  William  Wells 
on  the  west,  and  the  James  Floyd  between  the 
other  two  surveys.  That  in  the  patents  .from 
the  state  of  Texas  the  field  notes  of  the  James 
Floyd  survey  tie  onto  the  field  notes  of  the 
SArah  Ann  Teas,  and  the  field  notes  of  the 
William  Wells  survey  tie  onto  the  James  Floyd 
survey.  That  on  the  14th  and  16th  days  of 
March,  1914,  after  plaintiff  had  acquired  title 
as  above  mentioned,  he  had  Maclc  Bertleson, 
as  county  surveyor  of  Bosque  county,  mal(e  an 
actual  survey  of  the  three  tracts  in  one  body. 
That  said  Bertleson's  certificate  and  field  notes 
show  said  tracts  of  land  to  contain  1,827.33 
acres  of  land,  and  that  said  certificate  and  field 
notes  were  of  record  in  the  deed  records  of 
Bosque  county  at  the  time  the  contract  sued 
upon  was  entered  into. 

"(2)  That  on  March  27,  1915^  plaintiff  con- 
veyed the  three  tracts  of  land  to  ii.  H.  King, 
and  contemporaneously  therewith  L.  H.  King 
and  wife  conveyed  the  same  to  James  B.  Fer- 
guson, the  defendant  herein.  That  the  convey- 
ance from  plaintiff  to  L.  H.  King,  the  convey- 
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ance  from  I..  H.  King  and  wife  to  defendant, 
and  the  contract  herein  sued  upon,  as  well  aa 
the  aasignment  from  L.  H.  King  to  plaintiff, 
were  all  executed  contemporaneously. 

"(3)  That  prior  to  the  execution  of  the  con- 
veyance from  L.  H.  King  and  wife  to  defend- 
ant, and  the  execution  of  the  contract  herein 
sued  apon,  defendant's  attorney  had  examined 
the  abstracts  to  the  three  surveys  and  had  ap- 
proved the  titles.     Tkat,  while  the  survey  of 
said  tracts  of  land  by  Bertleson  had  been  made 
prior  to  the   time  said  contract  was   entered 
into,  defendant  was  not  satisfied  at  the  time 
that  said  three  tracts  of  land  conveyed  to  him 
contained  in  excess  of  1,738.5  acres.    That  de- 
fendant paid  the  full  purchase  price  for  1,738.6 
acres  and  withheld  the  purchase  price  of  88.8 
acres,  and  I  find  that  the  contract  sued  upon 
was  entered  into'  for  the  purpose  of  fixing  a 
basis  of  settlement  later  In  the  event  it  shonld 
be  determined  that  the  tracts  contained  in  ex- 
cess of  1,738.5  acres.     That,  after  the   con- 
tract was  entered  into,  plaintiff  and  defendant 
discussed  the  matter  on  one  or  two  occasions, 
when  they  would  meet,  plaintiff  insisting  that 
the  tracts  so  conveyed  to  defendant  contained 
1,827.33  acres,  and  urging  that  settlement  be 
made  with  him  on  that  basis,  and  the  defend- 
not  replying  each  time  that  he  'would  have  his 
attorney   look   into   the  matter,'   or  words  to 
that  effect.    That  thereafter  F.  M.  tJpann,  as 
attorney  for  defendant,  made  a  trip  to  Bosque 
county,  and,  in  company  with  Mack  Bertleson, 
went  onto  the  ground  and  was  shown  an  orig- 
inal bearing  tree  at  the  southwest  comer  of 
the  AVilliam  Wells  survey,  and  another  in  the 
north  boundary  line  of  the  Sarah  Ann  Teas, 
and  was  also  shown  the  fences  surrounding  said 
tracts,  which  had  been  in  existence  for  20  years 
and  more.     About  that  time,  plaintiff  had  an 
engineer  of  Fort  Worth  plat  the  tracts  of  land 
from  Bertleson's  field  notes,  and  made  a  sketch 
therefrom,  and  recomputed  the  acreage,  finding 
said  tracts   to   contain   ljSS£JJS&  acres,   which 
sketch  and  computation  were  sent  to  the  de- 
fendant.   That  plaintiff,  acting  through  his  at- 
torney, Chas.  T.  Bowland,  wrote  the  defendant, 
asking  what  further  steps  plaintiff  might  take 
to  convince  defendant  that  the  tracts  of  lanu 
conveyed  to  him  contained  88.8  acres  in  excess 
of  what  he  had  paid  for,  and  received  no  reply. 
I  further  find  that  in  all  conversations  had  and 
communications  passing  between  plaintiff  and 
defendant,  after  the  contract  was  entered  into, 
nothing  whatever  was  said  as  to  any  defects 
in  the  title  to  the  tracts  of  land,  and  in  all 
soch  negotiations  only,  the  question  of  excess 
acreage   was    referred    to.      I    find   that    said 
three  tracts  contain  1,827.5  acres  of  land,  or 
S8.8  acres   in  excess   of   what   defendant  has 
paid  for,  and  that  all  said  excess  acreage  is 
contained  within  the   boundaries   of   the   field 
notes  contained  in  the  patents  from  the  state 
of  Texas,  but  that  said  excess  acreage  has  not 
been  rendered  for  taxes,  and  the  taxes,  if  any 
due  thereon,  have  not  been  paid.    That  the  de- 
fendant is  indebted  to  plaintiff  in  the  sum  ot 
ll.O^il.20,  with  interest  on  said  amount  at  the 
rate  of  8  per  cent,  per  annum  from  March  27. 
1915.   I  further  find  that  the  title  to  the  excess 
land  is  the  same  as  that  to  the  1,738.5  acres, 
which  was  approved  by  Ferguson's  attorney. 
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"Condndons  of  Law. 

"(I)  I  conclude,  from  the  circumstances  un- 
der which  the  contract  was  entered  into,  and 
from  the  manner  in  which  both  parties  there- 
after treated  same,  and  from  the  fact  that  the 
defendant  paid  the  purchase  price  of  1,738.5 
acres  and  withheld  the  purchase  price  of  88.8 
acres,  that  it  was  the  intention  of  the  parties 
in  entering  into  said  contract  to  provide  a  basis 
of  settlement  when  the  excess  acreaj^e  should 
be  definitely  ascertained. 

"(2)  That  the  plaintiff  furnished  defendant 
all  necessary  evidence  to  the  effect  that  said 
tract;  of  land  contained  an  actual  excess  of 
88.8  acres  prior  to  the  bringing  of  this  suit, 
and  notwithstanding  the  fact  that  defendant 
never  conceded  the  excess,  plaintiff  did  all  that 
could  have  been  reasonably  expected  of  him, 
and  is  entitled  to  recover." 

[1,  2]  Tlie  case  is  presented  in  this  coart 
ux>oh  fonr  aBsignments  of  error,  which,  in  ttie 
main,  complain  of  the  action  of  the  trial  court 
in  admitting  certain  testimony.  '  We  overrule 
the  assignments,  and  hold  that  the  testimony 
complained  of  was  admissible.  We  are  of 
the  opinion  that  there  was  such  ambiguity  in 
the  written  contract  as  Justified  the  trial 
court  in  hearing  any  testimony  which  would 
tend  to  show  what  the  parties  intended  by 
the  use  of  the  language  contained  in  the  con- 
tract, and  we  are  also  of  the  opinion  that 
the  evidence  in  the  case,  in  connection  with 
the  terms  of  the  written  contract,  Justified 
the  construction  which  the  trial  court  placed 
upon  that  instrument,  and  entitled  the  plain- 
tiff to  recover. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 


HUBER  at  al.  v.  SMITH  ttt  al.     (No.  1180.) 

(Court  of  Civil  Appeals  of  Texas.     Bl  Paso. 

Feb.  24,  1021.    Rehearing  Denied  March 

17,  1921.) 

I.  Mi«M  and  mliiarals  ^=>78(7)— In  auit  to 
cancel  lease,  petition  held  Insufflcient  to  per- 
mit recovery  of  guaranty  deposit. 
In  a  suit  to  cancel  oil  and  gas  leases  for 
failure  to  drill  a  well  within  the  time  required 
and  to  recover  25  cents  an  acre  alleged  to  have 
been  deposited  to  guarantee  performance  by 
the  lessee,  the  petition  stated  no  cause  of  ac- 
tion for  the  recovery  of  the  deposit,  where  it 
contained  no  description  of  any  landa  and  no 
statement  as  to  the  number  of  acres  on  vi^ich 
to  base  a  recovery  for  25  cents  an  acre,  but 
merely  alleged  that  defendants  deposited  25 
cents  an  acre  "on  the  above-described  lands  and 
on  the  lands  of  the  plaintiffs,  wiiich  amount  ag- 
gregated $2,600." 


2.  Appeal  and  error  <S=>672— Failure  of  peti- 
tion to  state  cause  of  action  Is  fundamental 
error. 
In  a  suit  to  cancel  oil  and  gas  leases  and 

recover  a  deposit  made  by  the  leasee  to  guar- 
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antee  performanee  of  the  contract,  the  failure 
of  the  petition  to  state  a  cause  of  action  for 
the  recover;  of  the  deposit  was  fundamental 
error. 

3.  Mines  and  mtiiorals  «=>78(7)— In  suit  to 
eaneel  lease  and  recover  deposit,  pleading 
and  proof  held  not  to  correspond. 

In  a  suit  to  cancel  oil  and  gas  leases  and 
recover  a  deposit  made  by  the  lessee  to  guar- 
antee performance  by  him  where  the  deposit 
was  with  the  First  State  Banlt  of  T.  and  it  was 
alleged  that  the  c<»itract  so  provided  and  such 
bank  was  made  a  party  but  the  contract  provid- 
ed for  deposit  in  a  bank  at  M.,  the  pleadings 
and  proof  did  not  correspond. 

4.  Mines  and  minerals  9=>73— Oil  and  gas  lease 
and  contemporaneons  oontrmot  held  to  be 
construed  together. 

Oil  and  gas  leases  and  a  contract  executed 
ctMitemporaneously  therewith  between  the  same 
parties  and  with  reference  to  the  same  subject- 
matter  constituted  one  contract  and  must  be 
construed  together. 

5.  Mines  and  minerals  «s>78(2)— Provlslov  of 
oil  and  gas  lease  for  extension  by  payment 
of  rental  held  naNMed  by  oontemporaaeons 
oOBtraet 

Where  oil  and  gas  leases  provided  that,  if 
no  well  was  commenced  within  one  year,  the 
lease  should  terminate  unless  the  lessee  paid 
a  specified  rental,  but  a  contemporaneous  con- 
tract between  the  same  parties  provided  that 
failure  to  begin  a  weU  within  one  year  should 
terminate  all  rights  and  privileges  granted  the 
lessee  and  that  the  provisions  of  the  contract 
should  be  superior  to  and  control  the  provi- 
sions of  the  lease,  the  lessee  could  not  get  an 
extension  of  time  tqr  paying  the  rental  speci- 
fied in  the  lease. 

6.  Mines  and  minerals  «s»78  (7)— Lessors  an- 
der  oil  and  gas  lease  held  not  entitled  to  for- 
feit money  without  pleading  and  proving  good 
title. 

Where  a  contract  executed  contemporane- 
ously with  oil  and  gas  leases  provided  that  the 
lessee  should  make  a  deposit  to  guarantee  per- 
formance of  the  contract  for  the  use  and  bene- 
fit of  the  lessors  who  should  furnish  a  good 
and  merchantable  title  and  that  in  no  event 
was  any  lessor  to  have  any  right  to  the  sum 
deposited  unless  he  should  have  a  good  and 
merchantable  title  to  the  land  leased,  the  les- 
sors could  not  recover  such  deposit  on  the 
lessee's  default  without  pleading  and  proving 
that  they  bad  a  good  and  merchantable  title. 

7.  Specillo  performance  «s»l02— Suit  to  cancel 
lease  and  recover  deposit  held  in  natnre  of 
speciflo  performance  as  to  recovery  of  de- 
posit. 

A  suit  by  the  lessors  to  cancel  oil  and  gas 
leases  and  recover  a  deposit  made  by  the  lessee 
to  guarantee  performance  by  him  was  in  the 
nature  of  a  suit  for  specific  performance  so 
far  as  it  sought  judgment  for  the  deposit  as 
liquidated  damages  for  the  lessee's  failure  to 
drill  within  one  year. 

Appeal     from     District     Court,     Taylor 
Cktunty ;  W.  R.  Ely,  Judge. 


Suit  by,  J.  M.  Smith  and  others  against  C. 
A.  Hnber  and  others.  From  a  Judgment  tot 
plaintiffs,  defendants  appcaL  Affirmed  In 
part  and  reversed  and  remanded  In  part. 

Dallas  Scartwrough,  of  Abilene,  for  appel- 
lants. 

Wagstaff  ft  WagBtaff  and  Ben  U  Oox,  all 
of  Abilene,  for  appellees. 

HARPER,  O.  J.  This  suit  was  instituted 
by  J.  M.  Smith,  O.  B.  Tittle,  B.  B.  McBee,  B. 
M.  Beasley,  W.  H.  Riley,  G.  H.  Wakins,  F.  O. 
Boyd,  Geo.  F.  West,  J.  0.  Hamner,  J.  K.  P. 
Winn,  J.  A.  McRee,  W.  A.  Bufotd,  Oharles 
Tipton,  B.  G.  Estep,  Mrs.  C.  E.  Forster,  Join- 
ed by  her  husband,  P.  0.  Forster,  Mrs.  H.  E. 
Stedman,  H.  M.  Stedman,  W.  F.  Stedman, 
W.  J.  Smith,  O.  L.  Bishop,  E.  Keggans, 
G.  A.  Keggans,  J.  H.  Naylor,  J.  B.  Bowers, 
Bessie  Billings,  Eva  Oaseaux,  Bay  Oaseaux, 
against  O.  A.  Hnber,  H.  B.  Lad,  Ira  Gar- 
rison, the  First  State  Bank  of  Trent,  W. 
G.  Scott,  J.  B.  Joyce,  and  O.  A.  Smith,  to 
cancel  certain  leases  of  ^nds,  a  drilling  con- 
tract executed  contemporaneously  therewith, 
and  to  recover  26  cents  per  acre  alleged  to 
have  been  placed  in  bank  as  earnest  money 
to  guarantee  the  faithful  performance  of  the 
contract  to  drill  within  one  year. 

Defendants  answered  by  general  demurrer 
and  general  denial 

Tried  before  the  court  without  Jury. 
Judgment  for  plaintiffs  against  defendants, 
lessees,  canceling  the  leases  and  for  $978.25 
against  the  First  State  Bank  of  Trent,  from 
which  an  appeal  has  been  perfected.  - 

[1, 2]  This  cafle  went  to  trial  upon  the  first 
amended  original  petition.  There  is  no  de- 
scription of  any  lands  incorporated  in  it,  nor 
is  there  any  statement  as  to  the  number  of 
acres  on  which  to  base  a  recovery  for  25 
cents  per  acre,  unless  the  allegation  "defend- 
ants deposited  in  said  bank  the  sum  of  25 
cents  per  acre  on  the  above-described  lands 
and  on  the  lands  of  the  plaintiffs  which 
amount  aggregated  $2,500,"  is  sufficient 
The  original  petition  is  not  Incorporated  In 
the  transcript.  The  petition,  therefore, 
states  no  cause  of  action  for  a  recovery  of 
the  forfeit  money,  and  the  general  demurrer 
should  have  been  sustained.  Fundamental 
error.  (The  majority  of  the  court  find  the 
petition  to  be  sufficient  as  to  the  cancellation 
of  leases  and  contract.)  Hendrlck  v.  Blount, 
200  S.  W.  171 ;  Sneed  v.  Moodle,  24  Tex.  159 ; 
Siese  V.  MalBch,  54  Tex.  355. 

The  evidence  docs  not  correspond  with  the 
allegations. 

'The  lease  and  contract  in  the  statement  of 
facts  contains  no  descriptitm  of  any  proi>- 
erty,  make  no  statement  as  to  the  number  of 
acres  Involved,  and  no  witness  testifies  to 
any  such  facts.  There  Is  an  agreement, 
noted  in  the  statement  of  tacts  to  the  effect 
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tbat  the  defendants,  lessees,  deposited  the  29 
cents  an  acre  In  the  bank  as  a  forfeit  for  the 
leases  In  controversy,  bnt  there  Is  no  evi- 
dence In  the  record  of  the  number  of  acres 
owned  by  the  parties  for  whom  judgment 
was  roidered.    Dean  v.  Lyon,  4T  Tex.  19. 

[31  The  suit  Is  fOr  money  "deposited  In  the 
First  State  Bank  of  Trent,"  under  the  allega- 
tion that  the  contract  so  provided,  and  said 
bank  la  made  party  dtfendant  The  contract 
provides  for  the  money  to  be  deiwelted  tn 
bank  at  Merkel,  and  in  this  respect  the  plead- 
ings and  proof  do  not  correspond. 

The  apiwllants'  second  assignment  charges 
that  the  Judgment  canceling  the  lease  is  un- 
supported by  any  evidence,  because  the  evi- 
dence shows  that  the  money  for  a  renewal  of 
the  lease  for  <me  year  had  been  paid  as  pro- 
vided In  the  lease,  and  had  been  accepted  by 
all  of  the  plaintiffs  except  Smith  and  Beas- 
ley.  'The  record  shows  that  the  oil  and  gas 
leases  were  executed  May  28,  1918  (substan- 
tially In  the  usual  form  so  often  passed  upon 
by  the  courts),  and  contain  the  following 
third  paragraph: 

"If  no  well  be  commenced  on  said  land  <«> 
or  before  the  2Sth  day  of  May,  1919,  this  lease 
shall  terminate  as  to  both  parties,  unless  the 
lessee  on  or  before  that  date  shall  pay  or  ten- 
der to  the  lessor,  or  to  the  lessor's  credit  in 
the  First  State  Bank  at  Trent,  Texas,  •  •  • 
the  snm  of  26  cents  per  acre  whidi  shall  op- 
erate as  a  rental  and  cover  the  privilege  of 
deferring  the  commencement  of  a  well  for  12 
months  from  said  date.  In  like  manner  and 
upon  like  payments  or  tenders  the  commence- 
ment of  a  well  may  further  be  deferred  for 
like  periods  of  the  same  number  of  months 
successively.  And  it  is  nnderstood  and  agreed 
that  the  consideration  flrst  recited  herein,  the 
down  payment  (one  dollar)  covers  not  only 
the  piivilegeB  granted  to  the  date  when  said 
first  rental  is  payable  as  aforesaid  but  also 
the  lessee's  option  of  extending  that  period  as 
aforesaid  and  any  and  all  rights  conferred." 

Upon  the  same  date  a  contract  was  exe- 
cuted by  the  parties  as  follows  (as  applicable 
to  the  points  raised): 

"In  consideration  of  the  execution  and  deliv- 
ery to  the  parties  of  the  first  part  by  the  re- 
spective parties  of  the  second  part  of  certain 
oil  and  gas  leases  in  and  to  the  tracts  of  land 
described  •  •  ♦  parties  of  the  first  part 
contract:    •    •    • 

"(1)  *  *  *  Agree  to  begin  a  well  in  the 
vidnity  of  the  land  of  either  of  the  parties  of 
the  second  part,  for  oil  and  gas  within  one  year 
from  the  date  of  this  contract,     •    »     •     etc 

"(2)  In  order  to  guarantee  a  faithful  per- 
formance with  this  agreement  •  •  •  par- 
ties of  the  first  part  in  consideration  of  the 
one  year  time  allowed  to  begin  drilling  opera- 
tions, agree  to  deposit  the  sum  of  twenty-five 
cents  per  acre  for  each  and  every  acre  leased 
•  ♦  *  in  the  bank  at  Merkel,  Texas,  to  be 
held,  regarded  and  treated  as  agreed  liquidated 
damages  for  the  use  and  benefit  of  the  parties 
of  the  second  part  to  this  contract,  who  shall 
furnish  to  the  parties  of  the  first  part  a  good 
and  merdiantable  title  to  said  land     •     •     • 
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upon  failure  to  begin  drilling  within  one  year 
the  bank  is  anthorized  to  pay  over  the  money, 
unless  they  l(ai]  to  have  a  good  and  merdiaat- 
able  title  to  the  lands  leased. 

"(3)  It  is  expressly  agreed  and  nnderstood 
that  a  failure  on  the  part  of  the  parties  of  the 
first  part  to  begin  the  drilling  of  a  well  with- 
in one  year  •  •  •  shall  terminate  all  the 
rights  and  privileges  granted  either  in  this  con- 
tract or  in  the  said  lease  referred  to  herein, 
and  sH  interest  privileges  and  powers  granted 
in  said  lease  shidl  revert  to  the  respective  les- 
sors, and  the  provisions  of  this  contract  shall 
be  superior  to  and  control  over  the  provisions 
enumerated  in  subdivision  No.  3  in  the  form 
used  for  the  lease  contract." 

[4]  It  Is  evident  that  the  leases  and  the 
contract  were  executed  contemporaneously 
between  the  same  parties  and  in  reference 
to  the  same  subject-matter,  and .  therefore 
are  one  and  the  same  contract;  therefore, 
must  be  construed  together.  Dxmlap's  Adm'r 
V.  Wright,  11  Tex.  597,  62  Am.  Dec  506; 
Dlcken  v.  Cmse,  176  S.  W.  666. 

[f ]  The  lease  provides  for  a  renewal  of  the 
right  to  prospect  for  one  year  by  the  pay- 
ment of  26  cents  per  acre  on  or  before  May 
28,  1919,  but  this  clause  of  the  lease  Is  In- 
terpreted by  the  third  provision  In  the  con- 
tract, which  says  that  this  right  shall  only 
accrue  to  the  lessees  in  consideration  of  their 
beginning  a  well  within  one  year.  This  be- 
ing the  only  means  by  whlcb  they  could 
dalm  the  right  to  further  occupy  or  control 
the  lands,  the  payment  of  money  to  the  bank 
was  of  no  avalL 

This  brings  us  to  the  question  of  the  right 
at  iilalntiffs  to  recover  the  money  deposited 
in  the  first  place  with  the  bank.  The  appel- 
lants urge: 

"That  they  are  not  entitled  to  recover  it: 
First,  because  the  money  provided  for  in  the 
lease  contract  the  payment  of  which  was  to. 
extend  the  time  for  one  year  in  which  to  drill, 
having  been  paid  and  accepted,  the  plaintiffs 
would  not  he  permitted  to  cancel  the  lease 
and  contract  and  collect  the. money  too." 

Under  these  writings  the  appellants  had 
only  one  way  to  continue  in  control  of  the 
property,  and  that,  as  said  above,  was  to  be- 
gin a  well  within  a  year  and  prosecute  the 
drilling  diligently.  They  could  not  get  an 
extension  of  time  by  paying  money  because 
they  had  no  contract  to  that  effect, 

[6]  Next,  they  say  that  the  plaintiffs  were 
not  entitled  to  recover  the  forfeit  money  be- 
cause they  failed  to  plead  and  prove  that 
they  had  a  good  and  merchantable  title  to 
the  lands. 

This  is  well  taken.  The  second  paragraph 
of  the  contract  provides  that  the  money  was 
to  be  deposited  In  the  bank  "for  the  use  and 
benefit  of  the  parties  of  the  second  part  to 
this  contract,  who  shall  furnish  to  the  par- 
ties of  the  first  part  a  good  and  merchant- 
able title  to  the  land  and  premises  so  leased," 
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and  again  this  language  Is  used  In  the  con- 
tract: 

"But  in  no  event  is  any  party  "of  the  second 
part  to  have  any  right  or  claim  to  said  sum 
BO  deposited  onless  the  said  party  of  the  sec- 
ond part  shall  hare  a  good  and  merchantable 
title  to  the  land  leased.  However,  should  the 
title  to  any  part  of  the  land  leased  fail  and 
not  as  to  the  whole  amount  leased  by  him 
then  the  provision  of  this  agreement  is  only  to 
apply  to  that  portion  having  a  good  title." 

So  It  seems  dear  that  the  plaintiffs  have 
not  brought  themselves  within  these  provi- 
sions of  the  contract,  and  until  they  plead 
and  prove  that  they  had  a  good  and  mer- 
chantable title  to  their  land  they  are  not  en- 
titled to  recover  the  forfeit  money.  Ailing 
V.  Stucken,  194  S.  W.  443. 

[7]  The  appellees  urge  that  this  not  being 
a  suit  fof  speclflc  performance,  the  case  cited 
does  not  apply.  We  think  this  suit  Is  of  that 
nature  so  far  as  It  prays  for  judgment  for 
the  deposit  in  the  bank  as  liquidated  dam- 
ages for  failure  to  drill  within  one  year  from 
the  date  of  the  contract. 

That  portion  of  the  Judgment  which  de- 
crees a  cancellation  of  the  drilling  contract 
and  the  leases  is  atflrmed,  and  the  cause  is 
reversed  and  remanded  for  a  new  trial  as  to 
that  portion  which  decrees  a  recovery  in 
favor  of  plaintiffs,  against' the  First  State 
Bank  of  Trent,  for  $978.25   forfeit  money. 

Affirmed  In  j>art  and  remanded  in  part 


ALLEN-WEST    COMMISSION    CO.  V.   GIB- 
SON et  al.    (No.  8405.) 

(Court   of   CHvil  Appeals   of  Texas.     Dallas. 

Jan.  29,  1921.    Rehearing  Denied 

March  12,  1021.) 

i.  Judgment  $=>6S2  —  An  unreversed  default 
Judgment  Is  conclusive  adjudication. 
A  default  judgment  based  on  sufficient 
pleadings  and  legal  service  is  as  conclusive  an 
adjudication  between  the  parties  of  whatever  is 
essential  to  support  the  judgment  as  one  ren- 
dered after  answer  and  contest  so  long  as  it  is 
unreversed  and  unappealed  from. 

2.  Judgment  <s=>l— Deilned. 

A  "judgment"  is  a  conclusion  of  the  law 
upon  matters  contained  in  the  record  or  the  ap- 
plication of  the  law  to  the  pleadings  and  facts 
as  found  by  the  court  or  admitted  by  the  par- 
ties or  deemed  to  exist  upon  their  default  in  a 
course  of  judicial  proceedings. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment] 

3.  Judgment  ®=3482  — Evidence  showing  that 
one  foreclosing  vendor's  Hen  notes  was  not 
owner  inadmissible  hecause  a  collateral  at- 
tack on  the  Judgment. 

Where  a  default  judgment  foreclosing  ven- 
dor lien  notes  was  rendered,  it  cannot  thereaft- 


er be  collaterally  attacked  by  evidence  that  the 
plaintiff  was  not  the  owner  of  the  notes,  but 
that  they  belonged  to  the  defendant  a  party  to 
the  foreclosure,  who  defaulted ;  the  rule  as  to 
collateral  attack  applying  to  default  judgments. 

4.  Lis  pendens  «=s>2S  (6)— Purchaser  pendsHte 
lite  It  ooneluded  by  judgment  against  vesdor. 
Where  plaintilTs  predecessor  in  title  after 
f<Mreclofiing  vendor's  lien  notes  mortgaged  the 
premises,  the  mortgage  being  assigned  to  plain- 
tiff, who  bought  in  the  property  on  foredosure 
sale  had  under  proceedings  brought  after  notice 
of  lis  pendens  of  an  action  by  defendants'  gran- 
tor against  plaintiff's  predecessor  in  titie  to  re- 
cover the  property  on  the  theory  that  he  was 
not  the  owner  of  the  vendor's  lien  notes,  plain- 
tiff, being  a  purchaser  pendente  lite,  is  boand 
by  the  judgment  in  favor  of  defendants'  gran- 
tor. 

Appeal  fr<Hn  District  Court  Wood  Coimty; 
J.  R.  Warren,  Judge. 

Suit  by  the  Allen-West  Commission  Com- 
peuiy  against  J.  W.  Gibson  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

B.  A.  Tharp,  of  Mlneola,  and  Harris  * 
Vlckery,  of  Quitman,  for  appellant. 

M.  D.  Cariock,  of  Winneboro,  and  W.  W. 
Campbell,  of  Lubbock,  for  appellees. 

TALBOT,  J.  This  suit  was  Instituted  by 
the  appellant,  a  corporation  created  under 
the  laws  of  the  state  of  Missouri,  to  recover 
of  J.  W.  Gibson,  J.  O.  Adrian.  W.  H.  Ezell, 
J.  B.  Woods,  G,  K.  McKInsIe,  D.  S.  Arm- 
strong, Mrs.  B.  C.  Lovin,  a  ^feme  sole,  O. 
L.  Lovln,  Frank  WiUlams,  C.  D.  Devrttt 
and  Mrs.  E.  N.  Bailey,  a  feme  sole,  two 
tracts  of  land  situated  In  Wood  county,  Tex., 
the  first  being  100  acres  off  the  south  end 
of  the  Joseph  Crockett  320-acre  survey,  and 
the  second  being  141.7  acres  known  as  the 
W.  6.  Hardin  survey  of  land  and  sometimes 
called  the  Z.  Ellison  survey.  Both  tracts 
sued  for  were  described  by  metes  and  bounds 
In  the  petition.  The  appellant  alleged,  among 
other  things,  that  when  this  suit  was  filed 
It  was  the  equitable  owner  in  fee  simple  and 
entitled  to  the  possession  of  Uie  lands  In 
controversy,  the  sam^  being  then  held  In 
trust  for  It  by  E.  P.  Homer,  that  after  the 
commencement  of  the  suit  the  said  Homer 
conveyed  the  legal  title  of  the  lands  to  the 
appellant  and  that  It  thereby  became  the 
legal  and  equitable  owner  of  the  same.  All 
of  the  defendants  in  the  suit  disclaimed  any 
interest  in  the  laud  and  were  discharged  with 
their  respective  costs  except  Mrs.  E.  N.  Bai- 
ley, R.  A.  Farrington,  J.  C.  Adrian,  and  W. 
H.  Esiell,  appellees  herein,  who  answered, 
claiming  certain  descril>ed  portions  of  the 
lands  sued  for,  and  disclaimed  as  to  the 
balance  and  pleaded  not  guilty,  estoppel,  and 
res  adjudicata,  and  the  thi*ee,  five,  and  ten 
year  statute  of  limitations. 
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Appellees  also  pleaded  In  bar  and  by  de- 
murrer and  special  pleadings  to  tbe  effect 
that  ap^Uant  was  a  foreign  corporation 
without  a  permit  to  do  business  In  Texas  at 
the  time  <rf  the  suit  and  trial,  and  that  ap- 
pellant was  in  fact  a  dissolved  corporation 
In  process  of  liquidation,  was  Insolvent,  and 
could  not  maintain  the  suit  affirmatively  as 
brought. 

In  connection  with  appellees'  plea  of  es- 
toppel and  res  adjudlcata  18  was  alleged 
that  apxiellant  deraigned  title  from  one  N. 
S.  Sodekson  by  decretal  sale  in  the  federal 
court  dated  December  16,  1911,  wherein  all 
of  Sodekson's  right,  title,  and  Interest  was 
sold  by  the  United  States  marshal  to  E.  P. 
Horner,  who  afterwards  conveyed  to  appel- 
lant ;  that  the  sale  was  by  virtue  of  a  Judg- 
ment foreclosing  mortgage  liens  of  appellant 
against  Sodekson;  that  prior  to  said  fore- 
closure Judgment  and  sale  J.  W.  Gibson 
(through  whom  appellees  claim,  and  who 
had,  by  mesne  conveyances,  conveyed  to  ap- 
pellees) had  on  April  4,  1911,  sued  SodeksMi 
In  trespass  to  try  title,  and  recovered  the 
land  in  question,  which  judgment  was  ren- 
dered on  April  25,  1912,  and  that  lis  pendens 
notice  was  also  duly  filed  therein  November 
20,  1911,  prior  to  the  foreclosure  suit,  judg- 
ment and_  sale  of  appellant  against  Sodekson, 
and  that  appellant's  purchase  and  foreeloeure 
daring  the  pendency  of  said  trespass  to  try 
title  by  Gibson  was  subject  to  the  judgmoit 
in  Gibstm's  &vor. 

Appellees  also  pleaded  fiicts  shoiving  im- 
provements In  good  faith  if  they  were  not 
entitled  to  the  lands  and  prayed  for  the  val- 
ue <rf  such  improvements  if  appellant  gained 
tbe  land.  Appellees  specially  alleged  that 
one  N.  S.  Sodekson,  who  had  purported  to 
mortgage  the  lands  in  question  to  appellant, 
claimed  ownership  of  tbe  land  at  a  fore- 
closure of  vendor's  lien  notes  described  in  a 
deed  from  J.  C.  Gibson  and  wife,  M.  J.  Gib- 
son, to  one  Z.  T.  Gibson,  but  said  Sodekson 
did  not  own  the  notes  in  question ;  that  they 
had  never  been  conveyed  or  transferred  to 
him,  and  that  If  he  (Scdekson)  did  liave 
possession  thereof  at  the  time  of  his  fore- 
closure suit  in  the  district  court  of  Wood 
county,  Tex.,  in  May,  1900,  »uch  possession 
was  not  ownership;  that  he  paid  no  consid- 
eration for  the  notes  and  held  them  in  trust 
for  the  Gibson  estate  and  M.  J.  Gibson,  the 
said  J.  C.  Gibson  being  dead  at  the  time  of 
the  foreclosure;  that  J.  C.  Gibson  nor  his 
heirs  or  M.  J.  Gibson,  the  owners  and  payees 
of  the  notes,  were  not  parties  to  the  fore- 
closure suit,  and  did  not  know  of  it,  and  con- 
sequently any  title  acquired  by  such  foreclo- 
sure and  purchase  inured  to  the  heirs  of  J.  C 
Gibson,  H.  C.  Gibson,  and  others,  who  had 
conveyed  by  mesne  conveyances  to  appellees. 
In  this  connection  they  alleged  continuous 
claim,  possession,  aud  ownership  of  the  notes 
and  lands  as  against  Sodekson,  and  that  So- 
dekson never  in  fact  and  with  their  knowl- 


edge and  consent  claimed  and  possessed  the 
lands  in  question. 

On  August  27,  1919,  appellant,  by  supple- 
mental petition,  pleaded  demurrers  and  a 
general  denial  to  appellees'  answer.  Upon 
special  Issues  submitted  the  jury'  found  tttat 
at  the  time  of  tbe  rendition  of  the  jndgmmt 
in  the  district  court  of  Wood  county,  Tex., 
in  1900,  in  favor  oi  N.  S.  Sodekson  against 
Z.  T.  Gibson,  N.  S.  Sodekson  was  not  the 
owner  of  tlie  vendor's  lien  notes,  or  either 
of  them,  upon  which  said  judgment  was 
based;  that  the  appellees  and  those  tmder 
whom  they  claim  made  permanent  and  val- 
uable improvements  on  the  respective  tracts 
of  land  claimed  by  them  and  had  adverse 
possession  In  good  faith.  They  also  found 
the  value  of  the  use  and  occupation  of  said 
respective  tracts  from  the  dates  Inquired 
about  up  to  the  trial  of  this  case.  In  the 
view  we  take  of  the  case  these  findings  need 
not  be  specifically  stated  in  this  opinion. 
Upon  the  finding  of  the  jury  above  stated 
judgment  was  rendered  for  the  appellees, 
and,  appellant's  motion  far  a  new  trial  hav- 
ing been  overruled,  it  perfected  an  appeal 
to  this  court. 

[1-3]  Tbe  first  assignment  of  error  asserts 
that  the  court  erred  in  permitting  the  defend- 
ants, through  the  testimony  of  the  witnesses, 
J.  J.  Bellomy,  J.  W.  Gibson,  and  W.  H.  Gib- 
eoa  to  question,  deny,  and  impeach  tUe  right 
and  ownership  of  N.  S.  Sodekson  to  the  ven- 
dor's lien  notes  foreclosed  in  behalf  of  N.  S. 
Sodekson  on  the  land  In  controversy  In  the 
suit  of  N.  S.  SodeksMi  v.  Z.  T.  Gibson,  In  the 
district  court  of  Wood  county  on  the  9th 
day  of  May,  A.  D.  1900,  in  cause  No.  1356, 
wherein  the  said  N.  S.  Sodekson  recovered 
Judgment  of  foreclosure  against  the  said  Z. 
T.  Gibson  on  said  notes,  and  under  which 
foreclosure  said  land  was  sold  and  bought 
in  at  sheriffs  sale  by  said  N.  S.  Sodekson 
as  shown  by  the  testimony  in  this  case,  be- 
cause the  admission  of  said  testimony  was  a 
collateral  attack  upon  said  judgment  which 
had  been  introduced  In  the  trial  of  this  case 
as  a  muniment  of  appdlant's  title,  and  which 
judgment  had  never  been  appealed  from,  set 
aside,  or  otherwise  vacated.  The  proposi- 
tion urged  under  this  assignment  is,  in  sub- 
stance, that  the  judgment  referred  to  therein 
was  rendered  by  a  court  of  competent  juris- 
diction, and,  having  been  introduced  in  evi- 
dence in  the  case  by  the  appellant  as  a  muni- 
ment of  Its  title  to  the  land  sued  for,  was  not 
subject  to  collateral  attack,  especially  after 
the  lapse  of  19  years,  and  therefore  the  trial 
court  erred  in  permitting  the  witnesses  J.  J, 
Bellomy,  J.  W.  Gibson,  and  W.  H.  Gibswi, 
over  the  objections  of  the  appellant,  to  tes- 
tify to  facts  showing  or  tending  to  show 
that  N.  S.  Sodekson,  under  whom  appellant 
claims,  had  not  paid  any  consideration  for 
said  notes  and  waa  not  the  legal  or  equitable 
holder  and  owner  of  said  notes  at  the  time 
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be  recovered  said  Judgment  of  foreclosure 
thereon  against  Z.  T.  Gibson. 

The  second  assignment  of  error  complains 
jf  the  submission  of  Issue  No.  1,  requiring 
Hie  Jury  to  find  whether  or  not  N.  S.  Sodek- 
ion  at  the  time  of  the  rendition  of  his 
Judgment  against  Z.  T.  Gibson  on  the  ven- 
dor's lien  notes  in  question  with  foreclosure 
on  the  land  in  controversy  was  the  owner 
of  said  notes,  for  the  same  reason  as  that 
asserted  in  the  first  assignment  and  the  prop- 
osition thereunder. 

These  assignments  and  propositions  are, 
In  our  opinion,  well  taken.  The  appellant 
objected  to  the  admission  of  the  testimony 
mentioned  when  offered,  and  to  the  sub- 
mission of  issue  No.  1  before  the  court's 
cliarge  was  read  to  the  Jury.  The  evidence 
adduced  shows,  practically  vrtthout  contra- 
diction, that  the  appellant  is  a  purchaser  of 
the  land  In  controversy  in  good  faith  and 
for  a  valuable  consideration,  and  that  the 
notes  foreclosed  in  favor  of  N.  8.  Sodekson 
in  the  cause  of  N.  S.  Sodekson  v.  Z.  T.  Gib- 
son, on  the  9th  day  of  May.  1900,  were  placed 
in  the  hands  of  the  said  N.  S.  Sodekson  by 
J.  C.  Gibson,  one  of  the  payees  in  said  notes, 
before  Ms  death,  and  by  his  surviving  wid- 
ow, M.  J.  Gibson,  prior  to  the  filing  of  said 
cause,  and  that  the  heirs  of  J.  C.  Gibson  and 
his  surviving  widow  and  the  administrator 
of  hiS'  estate  all  knew  that  he  (Sodekson) 
had  possession  of  said  notes  and  was  claim- 
ing same  prior  to  filing  suit  therecHi,  and 
never  at  any  time  called  upon  said  N.  S. 
Sodekson  for  said  notes  or  In  any  other 
way  questioned  his  right  thereto,  and  per- 
mitted him  to  bring  suit  thereon  and  fore- 
close the  vendor's  lien  therein  retained,  as 
shown  by  said  Judgment,  and  permitted  said 
land  to  be  sold  under  said  Judgment  of  fore- 
closure, and  in  no  manner  raised  any  ob- 
jection thereto.  The  evidence  further  shows 
without  dispute  the  following:  On  the  14th 
day  of  March,  1903,  Sodekson  and  wife  exe- 
cuted to  T.  P.  Barry,  trustee  for  Sanger 
Bros.,  a  deed  of  trust  of  said  date,  filed  for 
record  March  28,  1903,  and  recorded  in  the 
deed  of  trust  records  of  Wood  county,  Tex., 
f6r  the  purpose  of  seairing  said  Sanger 
Bros,  in  the  sum  of  $10,039.96,  evidenced 
by  certain  promissory  notes.  On  the  22d 
day  of  June,  1907,  Sanger  Bros,  transferred 
to  appellant,  Allen-West  Commission  Com- 
pany, said  notes  and  lien  for  a  valuable  con- 
sideration. On  the  22d  day  of  November, 
1904,  N.  S.  Sodekson  executed  a  deed  of 
trust  to  J.  N.  Stegnll,  as  trustee  for  Allen- 
West  Commission  Company,  which  was  filed 
for  record  In  the  deed  of  trust  records  of 
Wood  county,  Tex.,  to  secure  a  certain  prom- 
issory note  made  by  N.  S.  Sodekson  to  said 
Allen- West  Commission  Company,  dated  No- 
vember 22,  1904,  given  in  the  sum  of  $11,000. 
The  foregoing  deeds  of  trust  embraced  the 
land  in  controversy  In  this  suit,  and  the 
liens  thereof  were  foreclosed  by  the  decree  of 


the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Texas  on  the  2l8t 
day  of  June^  A.  D.  1911,  In  favor  of  said 
Allen-West  Commission  Company  against 
said  N.  S.  Sodekson,  and  said  lands  wer« 
sold  by  the  United  States  marshal  under  an 
order  of  sale  issued  out  of  said  Circuit 
Court,  under  which  appellant  dalms  the  land 
In  controversy. 

We  deem  it  unnecessary  for  the  pmiMees 
of  this  appeal  to  make  detailed  statement  of 
the  testimony  of  the  witnesses. 

The  allegations  of  the  appellees  and   the 
evidence  introduced  to  sustain  them  clearly 
constituted  a  collateral  attack  upon  the  So- 
dekson foreclosure  Judgment,  which  was  un- 
authorized  under  well-established  and    uni- 
formly recognized   rules  of  law.     A   rather 
precise  definition  of  a  Judgment  is  that  It 
"is  the  conclusion  of  the  law  nptm  matters 
contained  in  the  record,  or  the  application 
of  the  law  to  the  pleadings  and  to  the  facts, 
as  found  by  the  court  or  admitted  by  the  par- 
ties, or  deemed  to  ewist  upon  their  default 
in  a  courie  of  judickU  proceeding."     (Italics 
ours.)     Ruling  Case  Law,  vol.  15,  |  2.     The 
Judgment  attacked  in   the  instant  case  ap- 
pears to  liave  been  taken  by  default,  upon 
sufficient   pleadings    and    legal    service    had 
upon   the   Judgment    debtor,   Z.   %    Gibson. 
Such  a  Judgment  admits  to  be  true  all  ma- 
terial allegations  properly  set  forth  In  the 
petition,  and  the  general  rule  Is  that  it  'is 
Just  as  conclusive  an  adjudication  between 
the  parties  of  whatever  Is  essential  to  sup- 
port the  Judgment  as  one  rendered  after  an- 
swer and   contest,   and   so  long  as   such  a 
Judgment  stands  unreversed  and  unappealed 
from  it  may  not  be  questioned"  In   a  col- 
lateral  proceeding,  which  is  the  nature  of 
the  one  now  before  this  court.    The  heirs  of 
J.  C.  GIl>son  and  M.  J.  Gibson  were  not  nec- 
essary  parties  to  the   suit   in   whi<A  said 
Judgment  was  rendered,  and  that  Judgment, 
until  set  aside  in  a  direct  proceeding  brought 
for  that  purpose,  must  be  regarded  as  a  sub- 
sisting and  regular  Judgment  conclusively  es- 
tablishing that  N.  S.  Sodekson  was  the  own- 
er of  the  notes  upon  which  it  was  based,  as 
to  all  the  world.    It  was  not  shown  that  the 
Judgment  in  question  was  void  because  of 
fraud  or  collusion  in  its  rendition.    At  the 
very  most  it  can  only  be  said  that,  for  the 
reasons  urged  by  the  appellees,  It  was  void- 
able, and,  having  been  entered  by  a  court  of 
competent  jurisdiction,  it  "is  conclusive  as 
to  the  relation  of  debtor  and  creditor  l>etween 
the  parties  and  the  amount  of  indebtedness, 
and  cannot  be  collBterally  impeadied  by  third 
parties  in  a  subsequent  suit  where  sndi  re- 
lation or  Indebtedness  Is  called  in  question." 
Ruling  Case  Law,  vol.  15,  f  120.     The  rule 
that  a  Judgment  of  a  court  of  competent 
Jurisdiction     is     conclusive     of    the    mat- 
ters litigated  t>ctween  the  parties  and  can- 
not be  attacked  collaterally  Is  so  well  and 
universally  established  that  the  citation  ot 
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authorities  tn  snpport  of  the  pr<q>o8ltlon  Is 
wholly  unnecessary.  It  follows  that,  In  the 
opinion  of  this  court,  the  evidence  com- 
plained of  In  the  assignment  of  error  under 
consideration  was  inadmissible,  and  that  is- 
sue No.  1,  predicated  upon  it,  should  not 
hare  been  submitted.  By  the  judgment  In 
question  N.  S.  Sodekson's  ownership  of  the 
notes  upon  which  said  Judgment  was  based 
was,  as  against  the  collateral  attack  of  the 
parties  to  this  suit,  conduslTely  established 
and  by  Sodekson's  purchase  at  the  fore- 
closure sale  under  said  Judgment  the  para- 
mount title  to  the  land  in  controversy  passed 
to  Iiim. 

[4]  But  appellees  contend,  as  shown  by 
our  statement  of  their  pleadings,  that  the 
appellant's  "purchase  and  foreclosure"  dur- 
ing the  pendency  of  the  suit  of  J.  W.  Olbson, 
through  whom  appellees  claim,  and  who  bad 
by  mesne  conveyances  conveyed  to  appellees, 
against  N.  S.  Sodekson  to  recover  the  land 
involved  in  this  suit,  which  was  instituted 
on  April  4,  1911,  and  in  which  lis  pendens 
was  filed  November  20,  1911,  and  Judgment 
rendered  therein  la  favor  of  the  said  J.  W. 
Gibson  on  the  25th  day  of  April,  1912,  was 
subject  to  said  Judgment,  and  therefore  fur- 
nishes no  basis  for  a  recovery  in  this  suit  of 
the  land  in  controversy.  Tliis  contention 
must  be  sustained. 

As  is  well  said  in  Latta  v.  Wiley,  92  S. 
W.  433,  where  a  purchase  is  made  of  prop- 
erty actually  in  litigation  pmdente  lite,  al- 
though for  a  valuable  consideration  and  with- 
out any  express  or  implied  notice,  lis  pen- 
dens affects  the  purchaser  in  the  same  man- 
ner as  If  he  had  actual  notice,  and  he  will 
accordingly  be  bound  by  the  Judgment  or  de- 
crees In  the  suit.  It  is  said  that  this  rule 
Is  grounded  in  public  iwllcy  and  does  not 
rest  on  the  equitable  doctrine  of  notice  bind- 
ing oa  the  conscience;  that  the  doctrine  of 
Us  pendens  is  not  peculiar  to  courts  of  equity, 
and  that  in  the  old  real  actions  the  Judg- 
ment bound  the  lands,  notwithstanding  any 
alienation  by  the  defendant  pendente  lite. 
It  is  further  said_  in  the  case  dted  that 
there  is  no  more  wholesome  maxim  of  the 
law  than  "that  it  is  to  the  Interest  of  the 
public  that  there  should  be  an  end  of  liti- 
gation." and  that  It  is  but  an  application  of 
this  maxim  to  declare  that  a  purchaser  pen- 
dente lite  cannot  relltigate  questions  deter- 
mined In  a  suit  to  which  his  vendor  was 
a  party.  Flanagan  v.  Pearsoa,  61  Tex.  304; 
Lee  V.  Salinas,  15  Tex.  498;  Smith  v.  Olsen, 
92  Tex.  183,  46  8.  W.  631;  Evans  Oo.  v. 
Reeves,  6  Tex.  Civ.  App.  254,  28  S.  W.  219. 
In  Morton  v.  Immigration  Ass'n,  79  Ala.  605, 
It  is  said: 


"Whoever  purchases  property  pendente  lite 
takes  It  subject  to  the  hazards  of  the  pending 
litigation.  The  decree  against  the  parties  liti- 
gant is  equally  binding  on  all  such  purchasers." 

So  the  general  rule  is  that  one  baying 
land  from  a  party  who  has  put  it  in  litiga- 
tion in  the  county  where  it  is  situate  must 
abide  the  result  of  the  suit,  whether  -  he 
becomes  a  party  thereto  or  not  In  such  cas« 
he  is,  in  effect,  charged  with  constructive 
notice  of  the  pendency  of  the  suit  and  its 
nature.    Jones  v.  Robb,  80  S.  W.  399. 

The  appellant  by  Its  purchase  at  the  sale 
made  In  December,  1911,  under  the  fore- 
closure Judgment  of  the  federal  court  could 
obtain  no  greater  title  to  the  lands  sold  than 
N.  S.  Sodekson  had,  and  appellant  having 
purchased  pending  the  suit  of  J.  W.  Gibson 
against  Sodekson  to  recover  said  lands,  and 
Judgment  having  been  subsequently  rendered 
in  said  suit  in  favor  of  J.  W.  Gibson  adjudg- 
ing that  Sodekson  had  no  title  and  invest- 
ing Gibson  with  full  title,  appellant  was 
not  entitled  to  recover  in  this  suit,  and 
Judgment  was  properly  rendered  for  the  ap- 
pellees. There  is  no  question  but  that,  if 
the  appellant  had  purchased  and  secured  a 
deed  from  N.  S.  Sodekson  In  aatisfactloa 
and  discharge  of  the  debt  and  lien  held  by 
It  against  Sodekson  during  the  pendency  of 
the  suit  of  J.  W.  Gibson  against  Sodekson, 
the  doctrine  of  Us  pendens  would  have  ap- 
plied to  such  purchase  and  appellant  bound 
by  the  Judgment  in  that  case.  This  being 
true,  we  are  unable  to  see  how  the  appellant 
could  be  placed  In  any  better  position  by 
his  seizure,  sale,  and  purdiase  under  his 
foreclosure  Judgment  against  N.  S.  Sodekson 
pending  that  suit  than  he  would  have  oc- 
cupied In  the  case  of  a  direct  conveyance  to 
him.  It  is  our  opinion  that  in  either  case 
the  result  of  the  J.  W.  Glbscm  suit  would 
be  binding  upon  him. 

In  regard  to  the  assignment  of  error  com- 
plaining of  certain  remarks  made  by  counsel 
for  the  appellees  in  his  argument  to  the 
Jury,  it  is  sufficient  to  say  that,  even  though 
it  should  be  conceded  that  the  remarks  were 
of  such  a  character  as  would  otherwise  Jus- 
tify this  court  in  setting  aside  the  Judgment, 
which  is  not  done,  yet,  since  we  are  of  the 
opinion  that  the  Judgment  rendered  was 
the  only  proper  one  that  could  have  been 
rendered  under  the  undisputed  facts,  not- 
withstanding the  error  In  admitting  the  evi- 
dence tending  to  show  that  N.  S.  Sodekson 
was  not  the  owner  of  the  vendor's  lien  notes 
upon  which  the  appellant's  foreclosure  Judg- 
ment against  the  said  Sodekson  was  based, 
the  remarks  furnish  no  ground  for  a  reversal 
of  the  case. 

G?he  judgment  is  affirmed. 
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GATEWAY  PRODUCE  CO.  V.  DAVIS. 
(No.  2359.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  28,  1021.     Rehearing  Granted 

Feb.  24,  1921.) 

Master  and  servant  9s>73  (4)— Salesman  quit- 
ting service  under  contract  stipulating  for 
"forfeit"  not  entitled  to  percentage  of  profits. 
Under  a  contract  stipulating  that  a  travel- 
ing salesman  should  be  paid  for  bis  services  50 
per  cent,  of  the  net  profits  on  sales,  pay- 
able 40  per  cent,  as  presently  earned  at  the 
end  of  each  week  and  10  per  cent,  as  earned  at 
the  end  of  each  year's  service,  and  providing 
that  he  should  "forfeit  all  credits  which  he  may 
have"  should  he  leave  the  service  before  the 
end  of  the  year,  he  was  not  entitled  to  the  10 
per  cent,  of  the  profits  where  he  voluntarily 
left  the  service  before  the  end  of  the  year; 
the  term  "forfeit"  meaning  that  he  should  lose 
the  right  to  payment  of  any  further  sum  in  the 
sense  of  nnearned  compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Forfeit 
—Forfeiture.] 

Appeal  from  Bowie  County  Court;  J.  B. 
Lytal,  Judge. 

Suit  by  F.  E.  Davis  against  the  Gateway 
Produce  Company.  Judgment  for  plaintlft, 
and  defendant  appeals.  Reversed,  and  Judg- 
ia«at  awarded  for  plaintiff  for  a  smaller 
amount 

Wheeler  &  Bobison,  of  Texarkana,  for  ap- 
pellant. 

Keeney  &  Dalby,  of  Texarkana,  for  ap- 
pellee. 

LEVY,  J.  This  suit  Is  by  the  appellee  for 
debt,  in  which  he  claims  that  the  amount 
sued  for  is  a  balance  due  him  as  a  compen- 
sation for  services  rendered  aa  a  traveling 
salesman  under  the  terms  of  a  contract  of 
employment  made  with  the  appellant.  The 
appellant  defends  the  action  on  the  ground 
that  the  appellee  voluntarily  left  its  service 
before  the  end  of  the  contract  year,  in  viola- 
tion of  the  express  terms  of  the  contract,  and 
the  10  per  cent,  of  the  profits  sued  for  is  not 
recoverable. 

The  case  was  tried  before  the  -court,  and 
Judgment  was  entered  for  the  appellee. 

The  appellee  and  appellant  entered  Into  a 
written  contract  stipulating  that  the  appel- 
lee as  a  traveling  .salesman  was  to  sell  the 
goods  of  the  appellant,  and  that  the  appel- 
lant was  to  pay  him  for  his  services  a  cer- 
tain per  cent  of  the  net  profits  of  such  sales. 
It  was  expressly  provided  that  the  appellee 
was  to  "forfeit  all  credits  which  he  may 
have  on  our  books"  should  he  leave  the  serv- 
ice of  appellant  for  any  cause  before  the  end 
of  the  year's  service.  The  appellee  admitted 
that  he  worked  for  the  appellant  from  the 


date  of  the  contract  in  October,  1917,  until 
about  January  1,  1918,  when  he  voluntarily 
quit  the  work  and  service  of  appellant. 

The  appellant,  by  a  proper  assignment  of 
error,  insists  that  the  appellee  was  not  en- 
titled under  the  ^vldmce  to  a  Judgment  for 
the  compensation  sued  for  which  is  the  10 
per  cent  of  the  profits.    The  correctness  of 
the  Judgment  depends  upon  the  construction 
of  the  contract  in  evidence  with  reference  to 
the  stipulation  for  the  compensation    to  he 
paid  the  appellee.    The  first  paragraph  of  the 
contract  states  that  appellee  was  to  be  paid 
as  compensation  for  his  services  "tlfty  per 
cent  of  the  profits  on  all  goods  sold  by  bim 
or  shipped  into  his  territory,"    titter  deduct- 
ing from  such  profits  all  losses  through  on- 
collectable  accounts.     But  reading  the   far- 
ther terms  of  the  contract  in  connection  with 
the  above,  there  Is  imfolded  the  meaning  and 
intention  of  the  parties  as  to  the  entire  con- 
tract to  be  that  appellee  was  to  receive  for 
the  year's  work  the  maximum  compensation 
of   BO  per  cent  of  the  net  profits  on    sales 
made  by  him  or  arising  in  his  territory,  pay- 
able and  owing  as  follows:    (1)  40  i>er  cent 
as    presently  earned  "at  the  end  of    each 
week,"  and  (2)  10  per  cent  as  earned  ''at  the 
end  of  each  year's  service,"  upon  condiriou 
that  the  appellee  remained  in  the  service  of 
and  sold  goods  for  the  appellant  for  a  full 
year.     The  compensation  was  primarily  to 
be  a  weekly  wage  based  on  40  per  cent,  of  the 
net  profits  of  sales,  and  a  further  compensa- 
tion of  10  per  cent,  of  the  yearly  net  profits 
of  his  sales  conditioned  upon  the  fact  that 
appellee  worked  a  full  year.    And  giving  the 
contract  the  above  construction,  whidi  we 
think  is  the  proper  and  reasonable  one,  tlie 
instant  case  would   be  essentially  different 
from  the  cases  relied  on   by  appellant  of 
Eakin  v.  Scott,  70  Tex.  442,  7  S.  W.  777,  and 
By.  Co.  V.  Ward,  34  8.  W.  328.    In  each  of 
these  cases  the  question  was  that  of  whether 
or  not  the  money  stipulated  to  be  retained 
and  forfeited  was  an  agreement  for  liqui- 
dated damages  or  a  mere  penalty.    In  the  in- 
stant case  the  question  is  that  of  the  amount 
of  compensation  earned'  and  payable.     The 
term  "forfeit  all  credits  which  he  may  have 
on  our  books,"  as  used  in  the  Instant  con- 
tract, shoiJId  be  taken   as  meaning,   should 
lose  the  right  to  the  payment  of  any  further 
sum  in  the  sense  of  an  unearned  compensa- 
tion. 

It  appears  from  the  argument  and  the 
briefs  that  the  appellant  deducted  from  the 
weekly  compensation  of  appellee  an  account 
of  Mr.  Lawrence  which  was  afterwards  col- 
lected, and  the  appellee's  part  of  the  profits 
thereon  should  have  been  paid  to  him.  We 
find  no  pleadings  or  statement  of  pleadings 
in  the  transcript  that  seeks  a  recovery  of  this 
item.  The  only  pleading  or  statement  of 
pleading  of  appellee  in  the  record  is  the  orig- 
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Inal  petition  dalmlnjr  the  alleged  10  per  cent 
balance  In  evidence.  As  we  are  bound  by  the 
record  as  certified,  we  are  unable  to  pose  on 
this  particular  Item. 

The  Judgment  la  reversed,  and  Judgment 
here  entered  in  favor  of  the  appellant,  vrltb 
all  costs. 

On  Motion  for  Rehearing. 

The  motion  for  rehearing  is  granted  in  so 
far  as  It  pertains  to  the  recovery  of  the  Item 
of  the  Lawrence  account.  The  oral  plead- 
ings in  the  county  court  seems  to  be  ad- 
mitted in  the  briefs.  The  appellant's  brief 
says: 

"By  oral  pleadines  in  the  county  court  tie 
(plaintiff)  asked  for  ^9.16  as  one-half  of  the 
Lawrence  account  which  was  charged  to  him 
and  afterwards  collected  by  the  appellant." 

This  amount  the  appellee  should  have 
judgment  for,  and  It  Is  accordingly  here  al- 
lowed him.  The  costs  of  appeal  are  taxed 
against  appellee. 


TOWN  OF  GILMER  v.  PICKETT. 
(No.  2321.) 

(Cktnrt  of  Civil  Appeals  of  Texas.    Tezarkana. 
Feb.  3,  1921.) 

1.  Easemeots  «=342— Grantor  held  not  estop- 
ped to  claim  damages  for  a  nuisance. 

The  grantor  to  a  town  of  an  easement  for 
the  construction  of  a  septic  tank  is  not  estop- 
ped, by  bis  refusal  to  permit  the  town  to  bury 
the  contents  of  the  tank  when  it  was  cleaned 
on  the  premises,  to  claim  damages  for  the  nui- 
sance created  by  leaving  the  contents  on  the 
surface  of  the  ground,  since  the  grant  gave 
no  right  to  use  the  premises  to  bury  the  con- 
tents. 

2.  Nuisance  «=355— Finding  hold  not  to  show 
means  objected  to  wore  only  praetlcable 
means. 

In  an  action  for  a  nuisance  resulting  from 
leaving  the  contents  of  a  septic  tank  on  the 
ground,  a  finding  by  the  Jury  that  the  disposi- 
tion of  the  contents  by  burial  on  the  premises, 
to  which  plaintiff  had  objected,  was  the  proper 
method  of  disposing  of  the  contents,  does  not 
establish  that  it  was  the  only  practicable 
method,  where  the  evidence  justified  a  conclu- 
sion that  the  contents  could  have  been  hauled 
away  from  the  premises. 

3.  Nuisance  9=»43— Contributory  negligence  no 
defense. 

In  an  action  for  a  nuisance,  contributory 
negligence  by  plaintiff  in  objecting  to  the  burial 
of  the  o^ensive  matter  on  his  premises  is  no 
defense. 

4.  Appeal  and  error  «=:>238(l)— IMotlon  at- 
tacking  ilndiags  essential  to  assignfflsnt  at- 
tMking  Jadgment  on  findings. 

Assignments  of  error  complaining  of  the 
entry  of  judgment  for  the  damages  assessed 


by  the  Jury  cannot  be  sustained,  where  there 
was  no  motion  to  set  aside  the  findings,  since, 
unless  they  are  set  aside,  the  court  is  bound  to 
enter  judgment  in  accordance  with  tbem. 

Appeal  from  District  Court,  Upshur  Coun- 
ty;   J.  R.  Warren,  Judge. 

Action  by  John  Pickett  against  the  Town 
of  Gllider.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  H.  Brlggs,  and  Stephens  &  Sanders,  all 
of  Gilmer,  for  appellant. 
J.  H.  Beavers,  of  Wlnnsboro,  for  appellee. 

HODGES,  J.  In  1914  the  appellee,  Pickett, 
in  consideration  of  $750  paid,  granted  the 
town  of  Gilmer  an  easement  on  his  premises 
for  the  construction  of  a  septic  tank  and  a 
pipe  line  for  sewerage  purposes.  The  con- 
tract provided  that  the  tank  should  be  prop- 
erly constructed  and  maintained,  and  re- 
served to  tlie  grantee  the  right  to  claim  com- 
pensation for  all  damages  resulting  from  a 
failure  of  the  town  of  Gilmer  to  so  construct 
and  maintain  the  sewer.  This  suit  was  filed 
by  Pi<Aett  for  the  recovery  of  $3,300,  which, 
he  alleges,  is  the  value  of  injuries  resulting 
from' the  negligence  of  the  appellant  In  the 
construction  and  maintenance  of  the  sewer. 
Among  other  things,  he  alleged  that  in  Au- 
gust, 1916,  the  tank  was  opened  and  the 
solid  contents  thereof  thrown  out  on  the 
fiurface  of  the  ground  and  allowed  to  remain 
there  for  many  m(Hiths;  that  the  offensive 
odors  arising  therefrom  Invaded  his  private 
residence,  causing  discomfort  to  his  family, 
and  reduced  the  rental  value  of  tenant  houses 
near  the  tank.  He  also  alleged  that  the  land 
on  which  the  tank  had  been  located  was  used 
for  a  pasture  for  milk  cattle,  and  that  by 
reason  of  the  c(Nit6nt8  of  the  tank  being 
thrown  on  the  outside  It  rendered  the  pasture 
unfit  for  use  and  caused  him  to  loss  the  bene- 
fit of  the  pasture  for  several  months.  He 
alleged  the  damage  resulting  from  the  loss 
of  his  pasture  amounted  to  $240.  The  de- 
fendant, among  other  things,  specially  plead- 
ed that  Pickett  was  estopped  to  claim  dam- 
ages resulting  from  the  offensive  matter  re- 
maining on  the  surface  of  the  ground,  be- 
cause be  refused  to  permit  the  defendant's 
employees  to  bury  it  b«ieath  the  surface.  It 
also  alleged  that  he  was  guilty  of  contribu- 
tory negligence  1b  interposing  such  a  refusal. 

The  evidence  shows  that  at  the  time  al- 
leged in  the  petition  the  tank  Iiad  become 
practically  full  of  solid  matter,  and  It  be- 
came necessary  to  clean  it  The  employees 
of  the  town  of  Gilmer  undertook  to  dispose 
of  the  matter  by  burying  it  in  the  ground 
In  the  vicinity  of  the  tank.'  Upon  being  ap- 
prised of  that  fact,  Pickett  objected.  The 
contents  of  the  tank  were  then  put  In  boxes, 
.  and  a  part  of  It  on  the  ground,  with  the  un- 
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derstanding  that  It  was  to  be  later  removed 
from  the  premises.  It  was  not  removed, 
however,  and  remained  there'  until  washed 
away  by  heavy  rains  which  followed  In  the 
winter  and  spring. 

The  Jury  found.  In  response  to  8i)eclal  Is- 
sues submitted  by  the  court,  substantially  the 
following  facts :  (1)  That  the  tank  was  prop- 
erly constructed  and  maintained  by  the  town 
of  Gilmer ;  (2)  that  the  contents  when  taken 
from  the  tank  and  placed  In  boxes  gave  oflT 
offensive  odors;  (3)  that  the  plaintiffs  In- 
juries resulting  from  such  offensive  odors 
amounted  to  |100;  (4)  that  allowing  the  caa- 
tents  of  the  tank  to  remain  upon  the  surface 
of  the  ground  In  the  pasture  rendered  it 
unfit  for  pastiH'age  purposes;  (5)  that  the 
plaintiff's  damages  resulting  from  the  loss 
of  bis  pasture  amounted  to  $300;  (6)  that 
burying  the  offensive  matter  In  the  ground 
was  the  proper  way  to  bave  disposed  of  It; 
and  (7)  that  If  it  had  been  so  disposed  of  no 
Injury  would  have  resulted.  In  addition  to 
the  above^  the  court  found  that  during  the 
Ume  the  tank  was  being  cleaned  out  the  em- 
ployees of  the  town  of  Gilmer  would  have 
buried  the  matter  in  the  ground,  but  were 
prevented  from  doing  so  by  the  appellee, 
Pickett.  On  account  of  the  item  of  $300 
being  in  excess  of  the  sum  alleged  In  the 
appellee's  petition  as  the  damage  sustained 
for  the  loss  of  his  pasture,  the  court  required 
him  to  remit  $60,  thus  reducing  that  item  to 
$240.  Judgment  was  entered  against  tbe 
appellant  for  $340. 

[1]  Tbe  principal  ground  urged  for  the  re- 
versal of  this  Judgment  is  that,  under  the  evi- 
dence and  the  facts  as  found  by  the  court  and 
the  Jury,  the  appellee  is  estopped  from  claim- 
ing any  damages  resulting  from  the  offensive 
matter  remaining  upon  the  surface  of  the 
ground.  It  is  Insisted  that  upon  tbe  findings 
made  the  court  should  have  rendered  a  Judg- 
ment in  favor  of  the  appellant.  It  cannot  be 
said  that  the  appellee  is  estopped  by  his  con- 
tract, because  the  easement  granted  by  him 
to  the  town  of  Gilmer  did  not  include  the  use 
of  his  premises  as  a  burial  ground  for  the 
contents  of  the  tank.  He  therefore  had  a 
legal  right  to  forbid  such  use.  It  cannot  be 
said  that  he  is  estopped  on  account  of  his 
conduct,  for  he  never  verbally  or  otherwise 
agreed  that  the  appellant  might  make  such 
disposition  of  the  contents  of  the  tank.  In 
refusing  to  permit  the  matter  to  be  buried 
upon  his  premises  he  did  not  relieve  the  ap- 
pellant from  duty  of  abating  the  nuisance  by 
removing  the  offensive  matter.  While  this 
may  have  been  a  more  expensive  method,  It 
was  nevertheless  a  practicable  one.  The 
evidence  Justifies  tbe  conclusion  that  such  a 
disposition  had  been  made  when  the  tank  was 
cleaned  on   former  occasions. 

[2]  The  finding  of  the  Jury  that  burial  was 
the  proper  method  of  disposing  of  the  matter 


merely  means  that  In  the  (pinion  of  the  Jury 
that  was  a  proper  method,  and  that  had  It 
been  adopted  no  evil  consequences  would  havf> 
resulted.  That  finding  does  not  necessarily 
carry  the  Inference  that  burial  was  the  only 
practicable  method,  or  that  it  was  incumbent 
upon  the  appellee  to  permit  that  disposition 
of  the  matter. 

[31  The  contention  that  the  appellee  was 
himself  guilty  of  contributory  negligence  In 
refusing  that  permission,  or  In  not  himself 
abating  the  nuisance  by  burying  the  contents, 
is  not  sustained  by  the  record.  Under  the 
rule  generally  recognized,  contributory  negli- 
gence Is  not  available  as  a  defense  by  one 
who  has  created  a  nuisance.  G.  C.  &  S.  F. 
Ry.  Co.  V.  Reed,  22  S.  W.  283;  Ry.  Co.  v. 
Ware,  67  Tex.  635,  4  8.  W.  13 ;  Bowman  v. 
Humphrey,  132  Iowa,  234,  109  N.  W.  714,  6 
L.  R,  A.  (N,  S.)  1111, 11  Ann  Cas.  131;  20  R. 
C.  L.  p.  494 ;  29  Cyc  p.  1274. 

[4]  The  assignments  com^dalning  of  the 
action  of  the  court  In  entering  Judgment  for 
the  damages  assessed  by  the  Jury  cannot  be 
sustained.  Unless  the  findings  of  the  Jury 
are  for  some  reason  set  aside,  the  court  is 
bound  to  enter  Judgment  in  accordance  with 
them.    No  motion  to  that  effect  was  made. 

In  this  case  the  record  shows  a  nuisance 
cr4eated  by  the  appellant  from  which  tbe  ap- 
pellee sustained  Injuries,  and  the  Jury  fixed 
the  amount  of  his  damages.  After  the  re- 
vision conforming  the  damages  recovered  to 
the  pleadings,  the  court  properly  entered  the 
Judgment  In  favor  of  the  appellee,  and  it  is 
afiirmed. 


SMITH  et  al.  v.  KIDD.     (No.   1732.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Jan.  26,   1921.     Rehearing  Denied 

March  16,  1921.) 

1.  Appeal  and  error  «=3743(l)— AssioamMt 
failing  to  refar  speclflcally  to  motioa  for  new 
trial  not  oonsidered. 

An  assignment  of  eiror  which'  violates 
Rules  for  the  Courts  of  Civil  Appeals,  Nos. 
24,  25,  and  31  (142  S.  W.  xil,  liii),  in  reference 
to  briefing,  on  account  of  lack  of  reference 
anywhere  in  the  assignment,  or  in  the  proposi- 
tion and  statement  Uiereonder,  to  the  portion 
of  the  motion  for  new  trial  in  which  the  error 
is  coinidalned  of,  wUl  not  be  considered. 

2.  Courts  <3=>l20^Dlstrlct  court  had  Jnrisdlo- 
tlon  to  try  Injunction  suit  wherein  acorued 
damages  of  $500  alleged. 

The  recovery  of  damages  already  sustained 
through  defendants'  diversion  of  waters  and 
discharging  them  on  plaintiff's  lands  being  in- 
cidental and  the  main  purpose  of  plaintiff's  suit 
being  for  an  InjunctioD,  tbe  amonnt  of  the  dam- 
ages alleged  by  idaintiff,  $500,  should  not  con- 
trol the  question  of  jnrisdiction,  and  the  dis- 
trict court  has  jurisdiction  to  try  the   ease; 
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Kicli  case  not  beiitf  -within  the  ezdnslTe  jnria- 
diction  of  the  county  court  on  account  ot  the 
amonnt  alleged. 

Appeal  from  District  Court,  Didtens  Coun- 
ty; J.  H.  Sfflam,  Judge. 

Soit  by  0.  N.  Kidd  against  W.  P.  T.  Smith 
and  others.  From  Judgment  for  plainttK,  de- 
fendants appeal.    Affirmed. 

James  It.  Wohlford,  of  Jayton,  and  J. 
Webb  Stollenwerck,  of  HUlsboro,  for  appel- 
lants. 

W.  D.  Wllaon,  of  Spur,  and  Jaa.  P.  Stlnson, 
of  Abilene,  for  appelleSs. 

BOTCE,  J.  This  Is  a  suit  for  Injunction 
and  damaces,  brought  by  appellee,  C.  N. 
Kldd,  against  W.  P.  T.  Smith  and  others, 
appellants.  The  plalntlfF  alleged:  That  the 
{rialntUt  and  defendants  owned  adjoining 
tracts  of  land ;  that  a  certain  water  course, 
called  Dockum  creek,  ran  from  north  to 
soDth,  across  the  land  of  the  defendants, 
which  land  was  situated  to  the  west  of  the 
plaintitTs  land;  that  the  defendants  ob- 
structed the  channel  of  said  cre^  near  the 
place  of  Its  entrance  on  the  defendants' 
land  and  had  dug  a  ditch  from  a  point  above 
sQch  obstructlcm  so  as  to  cause  the  flood 
waters  coming  down  said  water  course  to  be 
diverted  therefrom  and  to  be  discharged  and 
flow  over  the  lands  of  the  plaintiff ;  that  the 
plalntift  had  his  home  on  said  land  and  had 
a  portion  thereof  In  cultivation,  having  erect- 
ed improvements  thereon,  for'the  purpose  of 
occupying  and  using  the  said  lands  as  a 
iMme  and  farm,  such  improvements  being  Of 
the  value  of  $2,000 ;  that  the  waters  so  di- 
verted from  Dockum  creek  spread  out  over 
I^aintUTs  land,  washing  away  the  soil  of 
his  f|rm  land,  surrounding  his  house  and 
bam,  and  standing  in  pools  in  and  around 
his  premises  for  months  after  each  freshet, 
cansing  great  damage  to  the  plaintiff's  land 
and  the  health  of  himself  and  family ;  that  the 
lAaintiff  had '  already  sustained  damages  In 
the  sum  of  $500  and  that  the  damages  would 
be  continual  and  progressive,  "and  that  such 
injuries  and  damages  will  be  irreparable  and 
incapable  of  ascertainment  unless  the  de- 
tendants  are  restrained  by  the  court  from 
placing  any  further  obstructions  In  said 
creek  and  deepening  the  said  dttch  and  un- 
less the  said  defendants  shall  be  further 
commanded  and  required  by  the  court  to  re- 
move the  obstructions  from  said  creek." 
The  prayer  is  that  the  defendants  be  restrain- 
ed from  further  obstructing  the  flow  of  wa- 
ters in  said  creek  and  from  maintaining  the 
aaid  ditch  and  for  a  mandatory  injunction, 
requiring  the  defendants  to  remove  all  ob- 
Btmctions  placed  by  them  in  the  creek  and 
fill  up  the  ditch  dug  by  them  and  that  plain- 
tiff have  judgment  for  his  said  damages, 
etc  The  trial  was  before  a  Jury,  and  on  the 
verdict  Judgment  was  entered  granting  the 

iDandatory   and   restraining    injunction    as 
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prayed  for  and  awarding  damages  In  the  sum 
of  130. 

{1]  The  first  assignment  violates  rules  24, 
25,  and  81  for  the  Courts  of  Civil  Appeals 
(142  S.  W.  xll,  xlll),  in  reference  to  briefing, 
and  will  not  be  considered.  There  is  no  ref- 
erence anywhere  in  the  assignment  or  in 
the  proposition  and  statement  thereunder  to 
"that  portion  of  the  motl<m  for  new  trial  in 
which  the  error  Is  complained  of."  It  Is 
not  even  stated  that  the  point  was  raised  In 
the  motion  for  new  trial,  and  the  appellee 
asserts  that  the  assignment  is  not  a  sub- 
stantial reproduction  of  any  point  made  in 
said  motion.  There  is  no  statement  of  such 
facts  and  other  proceedings  as  should  be 
made  in  connection  vrlth  the  presentation  of 
the  assignment 

[2]  The  principal  contention  urged  on  the 
appeal,  that  it  appears  from  plaintiff's  peti- 
tion that  the  district  court  was  without 
jurisdiction  to  try  said  cause,  is  presented 
by  the  second  assignment  and  Should  be  con- 
sidered as  being  fundamental  whatever  ob- 
jections might  otherwise  be  properly  urged 
to  Its  consideration.  It  is  contended  that 
the  amotmt  in  controversy  Is  the  damages 
alleged  by  plaintiff,  and  since  these  are  stat- 
ed to  be  exactly  $500,  the  county  court  alone 
had  jurisdiction  of  the  case.  The  main  pur- 
pose of  the  suit  was  relief  by  Injuhction  that 
would  require  the  defendants  to  remove  the 
obstruction  which  they  had  placed  in  the 
channel  of  Dockum '  creek,  and  fill  up  the 
ditch  which  they  had  opened  from  it  The 
real  controversy  was  as  to  the  right  of  the 
defendants  to  divert  the  waters  flowing  down 
Dockum  creek,  and  discharge  them  on  the 
lands  of  the  plaintiff.  It  appears  that  It 
would  he  a  difficult  matter  to  fix  a  money 
value  on  this  bone  of  contention.  The  plain- 
tiff did  not  attempt  to  do  so,  but,  as  we  have 
seen,  stated  that  the  damages  that  would  be 
suffered  by  him  would  be  "continuous,  pro- 
gressive. Irreparable,  and  Incapable  of  as- 
certainment" These  allegations  would,  un- 
der the  present  provisions  of  the  Constitu- 
tion,  have  brought  the  case  within  the  Jurla- 
diction  of  the  district  court  unless  the 
prayer  for  recovery  of  the  $500  damages  al- 
ready sustained  would  fix  the  amount  in 
controversy  and  bring  the  case  within  the 
exclusive  jurisdiction  of  the  coimty  court 
Cotton  V.  Rea,  106  Tex.  220,  163  S.  W.  4 
(4);  Thome  v.  Moore,  101  Tex.  206,  106  S. 
W.  985;  Dean  v.  State,  88  Tex.  290,  80  S. 
W.  1047;  modified  in  81  S.  W.  186;  Cal- 
laghan  v.  Tobin,  40  Tex.  Civ.  App.  441,  90 
S,  W.  333 ;  Jones  v.  Dodd,  192  S.  W.  1137 ; 
Acme  Cement  &  Plaster  Co.  v.  American  Ce- 
ment Plaster  Co.,  167  S.  W.  183;  Toung  v. 
Dudney,  141  S.  W.  119.  Since  the  recovery 
of  the  damages  already  sustained  was  in- 
cidental to  the  main  purpose  of  the  suit,  as 
stated,  we  do  not  think  it  should  control  the 
question  at  Jurisdiction.     Cleaver  t.  Duke, 
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68  S.  W.  145.  The  two  cases  relied  on  by 
appellants  to  support  their  contention,  Day 
V.  Mercer,  175  S.  W.  764  and  Lasarus  ▼.  Swat- 
ford,  15  Tex.  Civ.  App.  367,  39  S.  W.  389, 
were  decided  by  the  same  court  (Court  of 
Civil  Appeals  for  the  Second  District)  that 
decided  the  case  of  Clearer  v.  Duke,  supra. 
If  there  Is  any  distinction  between  the  cases 
of  Cleaver  t.  Duke  and  Day  v.  Mercer,  it  la 
In  the  fact  that  in  the  first  case  it  was  said 
that  the  damages  were  sought  as  incidental 
to  the  injunctive  relief,  while  In  the  latter 
case  the  injunction  was  held  to  be  inddenta) 
to  the  recovery  of  the  damages.  It  does  not 
appear  from  the  opinion  in  the  case  of  Laz- 
arus V.  Swafford  whether  the  pleading  stat- 
ed the  value  of  the  cattle  that  were  taken 
by  the  tax  collector  for  sale  for  taxes,  the 
suit  being  to  enjoin  such  sale.  The  opinion 
seems  to  proceed  on  the  theory  that  the 
amount  in  controversy  should  be  determined 
by  the  amount  of  the  claim  under  which  the 
cattle  were  taken.  So  It  may  not  be  said 
whether  this  decision  is  reconcilable  with 
the  decision  in  the  case  of  Cotton  v.  Bea, 
supra.  In  that  case.  Cotton  v.  Bea,  the  suit 
was  brought  in  the  district  court  to  enjoin 
the  sale  of  exempt  property  levied  upon  by 
execution  Issued  out  of  the  county  court  on 
a  Judgment  for  $51,  the  value  of  the  property 
levied  on  not  being  alleged,  and  it  was  held 
that  since  no  allegation  of  such  value  was 
made  it  could  not  be  said  that  the  district 
court  was  without  Jurisdiction.  The  court, 
however,  left  open  the  question  as  to  the 
"right  to  maintain  such  a  suit  in  [the  dis- 
trict] court  If  subsequent  pleading  should  dis- 
close that  the  v^lue  of  the  property  involved 
was  an  amount  within  the  Jurisdiction  of  the 
county  court."  In  the  case  of  Johnson  v, 
Ilanscom,  90  Tex.  321,  37  S.  W.  601,  38  S. 
W.  761;  State  v.  Same,  37  S.  W.  453,  the 
suit  was  brought  in  the  district  court  by  the 
plaintiff  for  a  mandamus  to  compel  the  coun- 
ty Judge  of  Galveston  county  to  execute  and 
deliver  to  the  relator  a  warrant  for  the  sum 
of  $203.40.  The  Court  of  Civil  Appeals  af- 
firmed a  Judgment  for  the  defendant,  and 
the  Supreme  Court  dismissed  the  applica- 
tion for  writ  of  error,  because  the  "proceed- 
ing might  have  been  pr<«)erly  instituted  in 
the  county  court";  the  court  being  of  the 
opinion  that — 

"By  virtue  of  the  amendment  [to  section  16, 
art.  6,  of  the  Constitution]  the  county  court 
has  power  to  issue  the  writ  in  any  case  where 
a  mere  moneyed  demand  is  involved,  and  the 
amoant  of  that  demand  exceeds  $200  and  does 
not  exceed  $1,000,  ezdasive  of  interest." 

The  Court  of  Civil  Appeals  for  the  Fourth 
District  construes  this  action  of  the  Supreme 
Court  as  holding  in  effect  that  the  district 
court,  as  well  as  the  county  court,  would 
have  Jurisdiction  in  such  case.  Callaghan 
V.  Tobin,  40  Tex.  Civ.  App.  441,  90  S.  W.  333. 


We  do  not  think,  however,  that  this  Is  the 
conclusion  necessarily  to  be  drawn  from  this 
action  of  the  Supreme  Court.  T.  &  P.  By. 
Co.  V.  Butler,  102  Tex.  322,  116  S.  W.  360. 
The  Supreme  Court  dismissed  the  application 
for  writ  of  error  In  the  case  of  Cleaver  v. 
Duke,  supra,  93  Tex.  657,  which  would  seem 
to  indicate  that  the  said  court  was  of  the 
opinion  that  said  case  might  have  been  prop- 
erly brought  in  the  county  court.  We  have 
some  dldculty  in.  reconciling  this  conclusion 
with  the  decision  of  the  Supreme  Court  in 
the  later  case  of  Cotton  v.  Bea.  Whatever 
may  be  the  correct  rule  as  to  jurisdiction  In 
those  cases  where  the  claim  sought  to  be 
enforced  by  the  process  of  Injunction  or  man- 
damus. Is  in  the  nature  of  a  moneyed  de- 
mand for  a  certain  amount,  and  stated  in  the 
pleading,  we  think  the  decisions  of  the  Su- 
preme Court  clearly  support  the  conclosion 
that  where  the  ri^t  which  is  sought  to  be 
enforced  through  the  restraining  and  manda- 
tory Injunction  of  the  court  Is  <»ie  that  may 
not  be  properly  measured  In  dollars  and 
cents,  the  district  court  would  have  Juris- 
diction. 

We  think  the  petition  brings  this  case 
within  this  rule,  and  therefore  affirm  the 
Judgment  of  the  district  court. 


PAYNE,  Agant,  v.  HARRIS.    (No.  2355.) 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  10,  1921.    Behearing  Denied 

March  10,  1921.) 

1.  Appeal  and  error  ^=>499(4)— Racord  nu«t 
show  seasonable  objection  to  chargai. 

Assignments  of  error  questioning  the  cor- 
rectness of  the  court's  general  charge  cannot 
be  considered,  when  the  record  does  not  indi- 
cate that  objections  thereto  were  made  before 
the  charge  was  read  to  the  jury,  as  required 
by  Bev.  St.  art  1971. 

2.  Master  and  servant  «s>l80( I)— Railroad 
held  liable  under  statute  to  shop  lakorer  for 
naglioenoe  of  fellow  servants. 

Under  Bev.  St.  art.  6640,  a  railroad's  Ua- 
biUty  to  a  shop  laborer  for  injuries  may  be 
predicated  on  the  negligence  of  his  fellow  em- 
ployes in  failing  to  render  proper  elssistance  in 
lifting  a  heavy  box  onto  a  truck. 

3.  Trial  «=9l39(4)— Refusal  of  diraoted  ver- 
dict on  one  Issus  not  error,  where  verdict 
supportable  on  another  Issue. 

Where,  in  an  action  for  personal  injury,  a 
verdict  could  be  predicated  on  a  finding  of  the 
negligence  of  fellow  servants  alone,  there  was 
no  error  in  refusing  a  special  charge  directing 
a  verdict  for  defendant  on  the  ground  that  the 
charge  of  negligence  on  the  part  of  defendant's 
foreman  was  not  sustained. 
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4.  Master  antf  servant  «=>204  (3)— Railway  em- 
play<  did  set  assume  risk  of  negllgenoe  of 
fellow  sarvants. 

Under  Rey.  St.  art.  6640,  a  railway  shop 
laborer  did  assTime  the  risk  of  the  negligence 
of  his  fellow  seryasts  in  falling  to  render  him 
proper  asaiBtance  in  lifting  a  heavy  box  onto 
a  track. 

5.  Appeal  and  error  «=s>l068( I)— Alleged  mls- 
ooaduot  of  Jurymen  held  not  to  have  Influ- 
enced the  verdlot. 

In  a  aervant's  personal  litjury  action  against 
a  master,  atatements  of  a  juror,  while  conmd- 
crmg  the  verdict,  illustrating  the  position  of 
witnesses  working  for  railroads  and  the  pos- 
sible explanation  of  why  some  of  them  were  not 
attending  court  held  not'  to  have  influenced  the 
verdict 

6.  Damage*  «=>  132 (I)— $13,000  held  not  ex- 
cessive for  serious  physical   Injuries. 

Where  a  servant  employed  in  a  railroad 
shop  as  a  laborer  received  strain  in  lifting 
boxps,  due  to  negligence  of  fellow  servants,  re- 
sulting in  serious  injuries,  held,  that  a  verdict 
of  $18,000,  as  reduced  by  t^e  court  to  $13,000, 
was  not  so  excessive  as  to  require  further  re- 
duction. 

7.  Appeal  and  error  €=9835(2)— Question  rais- 
ed first  on  rehearing  of  appeal  comes  too 
late. 

A  question  raised  for  the  first  time  in  argu- 
ment on  the  motion  for  rehearing  in  the  Court 
of  Civil  Appeals  comes  too  late. 

8.  Trial  4=>253  (9)— Requested  Instruortlons,  Ig- 
BOring  negligence  ot  fellow  servants,  held 
properiy  refused. 

In  a  railway  employe's  personal  injury  ac- 
tion, requested  charges,  ignoring  the  negligence 
of  plaintiff's  assistants,  were  properly  refused. 

9.  Master  and  servant  «s>288(3)— Railway  la- 
borer's assumption  of  risk  In  lifting  held 
Jary  Issue. 

Whether  a  railway  shop  laborer  assumed 
the  risk  in  Ufdng  a  heavy  box  with  the  help 
of  fellow  servants  held  an  issue  for  the  jury. 

10.  Master  and  servant  e=:»204(l)— Insufflolent 
force  for  work  "defect,"  within  statute  lim- 
iting railroad's  defense  of  assumed  risk. 

Bev.  St.  art.  6645,  limiting  the  defense  of 
assumed  risk,  is  applicable  to  a  suit  for  in- 
jaries  resulting  from  a  railway  company's  fail- 
ure to  furnish  a  shop  laborer  sufficient  help  in 
lifting  heavy  box;  the  term  "defect,"  in  the 
statute,  including  a  "defective"  foVce  of  men, 
a  force  of  men  lees  than  required  for  the  serv- 
ice. 

[Ed.  Note.— For  other  definitions,  see  Words 
sod  Phrases,  First  and  Second  Series,  Defect] 

Appeal  from  District  Conrt,  Elarrlsoii 
County ;  P.  O.  Beard,  Judge. 

Action  by  C.  S.  Harris  against  John  Bar- 
ton Payne,  as  Director  General,  and  later 
Agent,  of  the  Texas  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 
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Prendergast 
for  appellant. 

Jones,  Sexton,  Casey  &  Jones,  of  Marshall, 
for  appellee. 

HODOES,  J.  In  June,  1918,  the  appellee, 
C.  S.  Harris,  was  Injured  while  In  the  service 
of  the  appellant  as  the  Director  General  of 
the  Texas  &  Pacific  Railway  Company.  This 
appeal  Is  from  the  Judgment  In  favor  of  Har- 
ris for  $13,000  as  damages. 

The  evidence  shows  that  Harris  was  em- 
ployed In  the  railway  shops  at  Marshall,  Tex., 
as  a  laborer.  At  the  time  of  the  Injury  he 
and  three  other  employes  were  engaged  In 
moving  boxes  filled  with  iron  cuspidors  from 
one  part  of  the  building  to  another.  The  In- 
Jtiry  occurred  as  the  result  of  an  effort  by 
Harris  and  his  fellow  employes  to  lift  one  of 
those  boxes  and  place  it  upon  a  truck.  Har- 
ris testified  that  KImbrough,  the  foreman, 
brought  the  truck  to  the  box  and  ordered 
them  to  lift  the  box  onto  the  truck.  After 
making  an  unsuccessful  effort  to  lift  the  box 
Harris  says  they — 

"all  kinder  straightened  up,  and  I  said  some- 
thing about  some  one  not  trying  to  lift  it.  The 
foreman  was  worried  and  angry,  and  told  us  to 
lift  it  onto  the  truck,  and  we  tried  to  do  so. 
I  made  the  remark  to  the  man  in  front  that 
they  were  not  trying  to  lift,  or  something  like 
that,  and  the  other  fellow  made  some  remark; 
then  the  foreman  told  us  to  lift  it  onto  the 
truck,  and  when  we  complained  about  some 
laying  off  and  not  lifting  it,  he  kinder  jostled 

and  kicked  the  truck  and  said,  'G d , 

put  the  box  on  there;  put  the  stuff  on  there, 
if  you  are  going  to.  Got  to  dean  out  here  this 
evening;  just  got  this  evening  to  get  this 
stuff.'  •  ♦  •  We  took  hold  again,  and  Kfted 
at  it,  to  put  it  on  the  truck,  but  didn't  lift  it. 
I  made  an  effort  to  lift  it,  but  couldn't  When 
I  lifted  at  it  the  last  time,  something  seemed 
like  it  tore  loose  in  my  head  or  ear.  It  popped 
some  way.  I  don't  know — best  I  can  tell  how 
it  did  feel — sorter  popped  and  tore,  and  my  head 
seemed  to  get  big  and  swell,  and  I  quit— just 
stopped.  The  injury  was  to  the  right  side  of 
my  head.  I  was  injured  the  last  time  I  lifted 
the  box,  after  Mr.  Kimbrough  cursed  and  said, 
'Put  it  on  the  truck.' " 

The  evidence  warrants  a  finding  that  Har- 
ris sustained  serious  Injury  as  a  result  of 
the  second  attempt  to  lift  the  box.  The  pe- 
tition charged  negligence  on  the  part  of  the 
foreman  In  ordering  the  appellee  and  his  fel- 
low employes  to  lift  a  box  too  heavy  for 
them  to  handle  In  that  manner,  and  also  neg- 
ligence on  the  part  of  the  three  fellow  em- 
ployes In  failing  to  render  Harris  proper  as- 
sistance In  lifting  the  box. 

Defendant  pleaded,  among  other  things, 
assumed  risk.  The  Issues  were  submitted  to 
a  Jury  under  a  general  charge  from  the  court, 
and  a  verdict  was  rendered  In  favor  of  the 
appellee  for  $18,000.    This,  however,  was  le- 
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dnced  by  tbe  coort,  on  a  motion  tor  a  new 
trial,  to  118,000. 

[1]  Appellant  has  seTeral  assignments  of 
error  questioning  the  correctness  of  differ- 
ent paragraphs  of  the  conrt's  general  charge. 
The  record  contains  no  certificate  or  evidence 
showing  that  any  objections  to  the  charge 
were  made  and  presented  before  it  was  read 
to  the  Jury.  There  is  In  the  transcript,  along 
with  the  special  charges  refused,  what  pur- 
ports to  be  an  exception  to  paragraph  8  of 
the  charge  on  the  subject  of  assumed  risk; 
but  there  is  nothing  in  the  record  to  indicate 
that  such  objection  was  made  before  the 
charge  was  read  to  the  Jury,  as  required  by 
arUcle  1971  of  the  Eevlsed  Civil  SUtutee. 
It  has  been  so  often  decided  by  the  courts  of 
this  state  that  assignments  based  upon  such 
exceptions  cannot  be  considered  when  the 
record  does  not  disclose  that  they  were  made 
at  the  proper  time  in  the  ti-ial  that  it  Is  un- 
necessary to  dte  authorities  upon  that  sub- 
ject. 

[2-4]  As  one  of  the  grounds  for  a  recovery 
the  court  submitted  the  question  of  negli- 
gence on  the  part  of  those  assisting  the  apk 
pellee  in  lifting  the  box.  It  Is  not  contended 
Oiat  the  evidence  was  not  sufficient  to  sup- 
port a  finding  for  the  appellee  upon  tliat  Is- 
sue. The  contention  Is  made,  however,  that 
no  liability  can  be  predicated  upon  the  neg- 
ligence of  the.  fellow  servants.  That  ques- 
tion is  settled  adversely  to  the  appellant's 
contention  by  article  6640  of  the  Revised 
Civil  Statutes.  Since  the  verdict  could  be 
predicated  upon  a  finding  on  that  issue  alone, 
there  was  no  error  in  refusing  the  special 
charges  directing  a  verdict  In  favor  of  the 
appellant  on  the  ground  that  the  charge  of 
negUgmce  on  the  part  of  the  foreman  was 
not  sustained.  Nor  was  there  any  error  in 
refusing  those  special  charges  directing  a 
verdict  In  favor  of  the  appellant  upon  the 
ground  that  the  appellee  assumed  the  risk, 
since  he  did  not  assume  the  risk  of  negli- 
gence on  the  part  of  his  fellow  servants.  We 
luive  examined  the  special  charges,  and  con- 
clude that  they  were  properly  refused. 

[S]  Complaint  is  made  of  the  misconduct 
of  the  Jury  In  considering  irrelevant  state- 
ments made  by  some  of  Its  members  during 
the  deliberations.  The  following  are  the 
facts  found  by  the  trial  court  after  hearing 
the  evidence  upon  that  subject: 

"The  above-entitled  case  was  tried  before  a 
jury  on  May  4th  and  6th.  The  jury  retired  to 
consider  their  verdict  about  9:30  a.  m.  May 
5th,  and  stood  10  for  plaintiff  and  2  for  the  de- 
fendant until  the  noon  hour.  After  the  noon 
hour  they  returned  to  their  jury  room  and  pro- 
ceeded to  further  consider  their  verdict,  and 
shortly  thereafter  returned  a  verdict  in  open 
court  in  favor  of  the  plaintiff  for  the  sum  of 
118.000. 

"Mr.  Charles  Luther  was  one  of  the  jurors 
in  the  case.  Daring  the  discussion  in  the  Jury 
room  there  came  up  the  matter  as  to  wliy  some 
of  the  men  who  assisted  Harris  in  lifting  the 


box  of  spittoons  were  not  present  at  the  trial 
of  the  case  and  as  to  why  they  did  not  testify. 
I  am  unable  to  determine  whether  Mr.  Liuther 
or  some  other  member  of  the  jury  called  up 
this  matter.  I  find  that  Mr.  Luther  stated, 
when  this  matter  was  brought  up,  that  he  had 
worked  for  the  M.,  K.  &  T.  Ry.  Co.  for  about  8 
or  9  years,  and  that  he  knew  that  some  time 
things  would  be  covered  up,  and  gave  his  per- 
sonal experience  while  working  for  the  Katy 
Railroad  as  follows: 

"One  instance,  that  he  was  on  a  'Katsr'  en- 
gine and  had  the  dressing  blocked,  and  a  fellow 
came  along  with  a.  box  that  had  a  nice  suit  of 
clothes  and  ibirta  in  it,  and  that  this  man 
turned  to  walk  around  the  engine,  and  dropped 
his  clothes  in  a  hole  of  water,  and  ruined  liis 
clothes,  and  that  he  sued  the  company  for  $1SS0, 
for  the  value  of  his  clothes,  and  in  making  an 
investigation  of  the  case,  and  when  he  was 
called  upon  as  a  witness  about  it,  he  informed 
them  that  he  knew  nothing  about  it.  He  gave 
another  instance,  while  he  was  in  the  employ 
of  the  "Katy'  Railroad,  that  a  tray  was  driving 
a  wagon  and  team  near  the  depot  of  the  rail- 
road, and  that  when  the  engine  approached 
the  team  ran  away  and  threw  the  boy  out  of 
the  wagon,  and  that  he  sned  the  company  for 
damages,  and  Luther,  when  called  upon  to  give 
information  about  the  affair,  stated  that  he 
knew  nothing  about  it. 

"I  find  that  Luther  was  making  these  state- 
ments for  the  purpose  of  illustrating  the  posi- 
tion of  men  working  lor  the  railroads,  and  as 
a  possible  explanation  wliy  the  witnesses  in 
question  were  not  present  attending  court  at 
the  trial.  I  further  find  that  said  statements 
on  the  part  of  Luther  did  not  influence  the  ver- 
dict of  the  Jury." 

We  think  the  evidence  supports  tlie  conciu- 
siona  reached  by  the  trial  Judge,  and  the  as- 
signment will  be  overruled. 

[I]  Complaint  Is  also  made  that  the  Judg- 
ment Is  excessive.  If  the  app^ee's  testi- 
mony and  that  of  his  witnesses  Is  trae^  then 
he  sustained  serious  pliytdcal  injuries.  The 
verdict,  while  a  liberal  one,  Is  not,  since  its 
reduction  by  the  trial  court,  ao  excessive  as 
to  require  a  further  reduction  by  this  court. 

The  Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

The  argument  is  made  that  this  case 
should  be  reversed  for  two  reasons:  Vlrst, 
because  there  was  no  evidence  to  support  a 
finding  by  the  Jury  that  the  fellow  employes 
of  the  appellee  negligently  failed  to  render 
proper  assistance  in  lifting  the  box;  and, 
second,  because,  if  the  box  was  too  heavy, 
the  appellee  knew  as  much  about  its  weight 
as  did  the  foreman,  and  therefore,  as  a  mat- 
ter of  law,  assumed  tbe  risk  of  injury  from 
an  attonpt  to  lift  It 

[7]  The  court  submitted,  without  objec- 
tion, as  a  ground  of  recovery,  the  Issue  of 
negligence  on  the  part  of  the  appellee's  fel- 
low employes.  The  appellant's  brief  in  this 
court  contains  no  assignment  of  error  attack- 
ing the  sufficiency  of  the  evidence  to  support 
a  finding  upon  that  Issue.    It  appears  that 
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tbe  qaestlon  Is  raised  for  th«  first  time  in 
tbe  argument  on  tbls  motion  for  a  rebearlng. 
Under  the  state  of  the  record  we  think  It 
comes  too  late. 

[I]  The  second  ground  for  reversing  the 
case  was  presented  on  appeal  In  different  spe- 
cial charges  refused.  Those  assignments 
were  overruled,  because  they  Ignored  the  Is- 
sue of  negligence  on  the  part  of  the  appel- 
lee's assistants.  We  do  not  mean,  however, 
to  hold  that,  In  the  absence  of  that  particular 
Issue,  any  of  those  assignments  would  have 
been  sustained. 

[>,  IB]  We  are  of  the  opinion  that  article 
6645  of  the  Revised  Civil  Statutes,  which  lim- 
its the  defense  of  assumed  risk,  applies  to 
tbe  facte  of  this  case.  Thomhlll  v.  K.  C, 
M.  &  O.  Ry.  Co.,  223  S.  W.  4fl0;  Lancaster 
▼.  Johnson,  224  S.  W.  207;  Klce  &  Lyon  v. 
Lewis,  59  Tex.  dv.  App.  2T3,  125  S.  W.  961 ; 
Stephensvllle,  N.  &  S.  P.  Ry.  Co.  v.  Shelton, 
208  8.  W.  915;  G.,  H.  &  S.  A.  Ky.  Co.  v. 
Brown,  181  8.  W.  238.  Whether  or  not  the 
appellee  assumed  the  risk  was  therefore  an 
issue  for  the  Jury.  The  term  "defect,"  as 
used  In  tbe  statute,  should  not  be  restricted, 
so  as  to  defeat  the  manifest  purpose  of  the 
Legislature  in  exacting  this  law.  It  was  the 
legal  duty  of  the  railway  company  in  this 
Instance  to  furnish  a  sufficient  force  to  per- 
form the  service  in  which  the  appellee  and 
his  associates  were  engaged.  A  failure  to 
discharge  that  duty  created  a  situation  not 
materially  different  from  one  arising  from 
the  failure  to  furnish  adequate  mechanical 
equipment  when  such  is  to  be  used  In  lifting 
heavy  weights.  The  word  "defective"  means, 
among  other  things,  Incomplete ;  less  than 
what  Is  required.  It  may  be  said  with  pro- 
priety that  a  force  of  men  less  than  what  the 
legal  duty  of  the  employer  required  to  per- 
form a  given  service  is.  In  a  sense,  a  "defec- 
tive" force,  within  the  meaning  of  the  stat- 
ute. Most  of  the  authorities  In  this  state,  re- 
lied on  by  the  appellant,  were  cases  which 
originated  before  this  article  of  the  statute 
was  enacted. 

The  motion  Is  overruled. 


8EMAN8  at  al.  v.  ADAMS  et  al.    (No.  1181.) 

(Court  of  (Tivil  Appeals  of  Texas.    El  Paso. 
Feb.  24,  1921.) 

Time  ^=>IO(l)— Under  lease  dated  December 
I,  payment  of  annual  rental  on  December  I, 
or  when  that  was  Sunday  on  following  day, 
held  in  time. 

Under  a  mineral  lease  dated  December  1, 
1916,  providing  that  the  lessee  might  prevent 
forfeiture  by  paying  a  specified  annual  rental 
quarterly  in  advance,  payment  of  such  rental 
OB  December  1  would  have  been  in  time,  under 
the  rule  that  tbe  day  on  which  a  cause  of  action 
accrues  is  to  be  excluded,  and,  where  that  day 


V.  ADAMS  363 

S.W.) 

was  Sunday,  payment  on  the  following  day  was 
in  time. 

Appeal  from  District  Court,  Callahan 
County;  W.  R.  Ely,  Judge. 

Suit  by  W.  0.  Adams  and  another  against 
Harold  W.  Semans  and  others.  From  a 
Judgment  for  .  plaintiffs,  defendants  aiH>eal. 
Reversed  and  rendered. 

Ben  L.  Cox,  of  Abilene,  for  appellants. 
B.  L.  Buasell,  of  Baird,  and  Dallas  Scar- 
borough, of  Abilene,  for  appellees. 

WALTHALL,  J.  This  suit  was  brought  by 
W.  O.  Adams  and  R.  B.  Forbes,  appellees, 
against  I.  W.  Semans,  Harold  W.  Semans, 
and  B.  F.  Hoffaker,  appellants,  to  cancel  a 
mineral  lease  on  252^  acres  of  land  In 
Callahan  county,  Tex. 

The  lease  was  originally  executed  by  W.  C. 
Adams  and  wife,  as  lessors,  to  B.  F.  Hoffak- 
er, aa  lessee,  and  is  dated  December  1,  1916. 
After  tbe  lease  was  executed  Adams  and  wife 
conveyed  a  portion  of  the  land  to  Forbes. 
Hoffaker  assigned  the  lease,  and  at  the  time 
of  the  trial  the  lease  was  owned  by  Harold 
W.  Semans.  The  lease  is  in  the  usunl  form 
of  such  instruments,  and  we  will  state  only 
such  portions  of  it  as  may  be  necessary. 
Among  others,  this  provision  occurs: 

"In  case  operations  for  either  the  drilling  of 
a  well  for  oil,  gas,  mining,  or  other  minerals  is 
not  commenced  and  prosecuted  with  due  dili- 
gence within  one  year  from  this  date,  then  this 
grant  shall  immediately  become  null  and  void 
as  to  both  parlies;  provided,  that  second  party 
[Hoffaker]  may  prevent  such  forfeiture  from 
year  to  year  by  paying  to  the  first  party  [Ad- 
ams and  wife]  the  sum  of  $62.76  per  annum, 
payable  quarterly  in  advance,  until  such  well 
is  commenced,  or  until  shipments  from  such 
mines  have  begun,  and  it  is  agreed  that  the 
completion  of  a  well  shall  operate  as  full  liqui- 
dation of  all  rental  under  this  provision  during 
the  remainder  of  the  term  of  this  lease,  which 
payments  can  be  made  at  Farmers'  National 
Bank  of  Cross  Plains,  or  payable  direct  to  par- 
ty of  the  first  part.'' 

• 

The  lease  was  for  a  term  of  five  years  and 
and  as  mu(^  longer  as  oil,  water,  gas,  or 
other  minerals  could  be  produced  In  paying 
quantities.  The  i)etitlon  alleged  a  breach  of 
the  contract  in  failing  to  commence  any 
operations  for  the  development  of  the  miner- 
als and  tn  failing  to  pay  the  money  con- 
sideration, as  al>ove  provided. 

Appellants  answered  by  general  denial, 
payment  to  the  bank  designated  of  the  money 
rentals,  or  money  consideration  mentioned  in 
the  contract,  and  acceptance  of  the  money  by 
plaintiff. 

By  supplemental  petition  plaintiffs  allege 
that  in  the  event  the  money  was  deposited  to 
plaintiffs'  credit  in  the  bank,  as  alleged,  and 
if  same  was  checked  out  by  plaintiff,  it  was 
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done  through  mistake  and  through  an  error 
of  the  bank  In  which  E»ld  money  was  de- 
posited, and  not  on  account  of  the  conduct  of 
plaintifr.  In  their  pleading  plalntlfCs  state: 
"These  plaintiffs  here  now  tender  Into  this 
court  said  sum  of  $02.50."  They  deny  that 
the  funds,  or  any  part  of  It,  had  ever  been 
used,  but  that  they  had  notified  the  bank 
that  the  money  would  not  be  accepted  and  to 
return  it  to  defendants. 

The  case  was  tried  without  the  aid  of  a 
jury.  The  court  made  and  filed  findings  of 
fact  and  coHcluslous  of  law.  The  facts  are 
practically  uncontroverted,  and  are  substan- 
tially as  follows: 

The  Ist  day  of  December,  1918,  was  Sun- 
day. On  that  day,  what  is  called  rentals  in 
the  eridence  had  not  been  paid.  The  rent- 
als then  due  were  not  paid  to  appellees,  nor 
to  either  of  them,  nor  were  they  deposited  in 
the  bank  prior  to  nor  on  tlie  1st  day  of  De- 
cember, 1918.  The  full  amounts  of  the  rent- 
als due  Adams  and  Forbes  <m  the  Ist  day 
of  December,  1918,  were  deposited  by  appel- 
lants In  the  depository  bank,  proportionately 
to  Adams  and  to  Forbes,  on  M<mday,  the  2d 
day  of  December,  1918.  On  the  8d  day  of 
Decemb^,  1918,  appellee  Adams  made  in- 
quiry at  the  depository  bank  and  was  adrls- 
ed  by  the  bank  of  the  deposit  of  the  rentals 
on  the  2d  day  of  December.  Adams  and 
Forbes  then  told  the  bank  not  to  accept  the 
deposit  Adams  and  Forbes  had  no  Joint  ac- 
coimt  with  the  bank,  but  each  had  with  the 
depository  bank  individual  checking  ac- 
counts. The  bank  made  no  transfer  of  the 
deposited  rentals  from  Adams'  or  Forbes' 
account  to  appellants,  nor  to  either  of  them, 
nor  did  the  bank  in  any  manner  return  the 
deposited  rentals  to  appellants;  but  the  de- 
posited rentals  remained  in  the  bank  as 
deposited,  that  is,  to  the  individual  checking 
acootmts  of  Adams  and  Forbes.  Adams 
checked  on  his  account  at  the  depository 
bank,  and  oa  the  27th  day  of  May,  1919,  his 
checking  account  at  the  bank  was  $1.80  in 
Adams'  favof.  It  was  not  Adams'  intention 
to  check  out  or  use  any  of  the  money  de- 
posited to  his  account  as  rentals.  Forbes  did 
not  check  out  any  of  the  rentals  placed  to 
his  account,  but  the  rentals  placed  to  bis 
account  remained  in  the  bank  to  his  credit 
On  November  19,  1919,  the  rentals  covering 
all  of  the  lands  in  controversy  was  paid 
into  the  depository  bank  to  the  credit  of 
Adams,  and  none  of  it  was.  placed  to  the  cred- 
it of  Forbes.  Adams  checked  on  his  account 
and  on  the  dose  of  the  bank  on  November 
19,  1919,  Adams'  balance  in  the  bank  was 
$56.1T.  On  the  trial,  In  February,  1920, 
Adams,  in  his  pleading,  offered  to  pay  into 
court  the  sum  of  $62.50,  of  rentals  deposit- 
ed in  the  bank  to  his  account  but  did  not 
accompany  his  offer  with  the  tender  into 
court  of  any  anfount  of  money. 


The  court  conduded,  as  a  matter  of  law, 
that,  the  rentals  not  having  been  jwld  on 
December  1,  1918,  in  compliance  with  the 
terms  of  the  lease,  the  lease  was  on  that  ac- 
count forfeited.  The  court  rendered  Judg- 
ment in  favor  of  Adams  and  Forbes,  and 
against  appellants,  I.  W.  Semans,  Earold  W. 
Semans,  and  B.  F.  Eoffaker,  canceling  the 
lease,  and  ordered  that:  "The  sum  of  $62.50, 
same  being  the  rental  deposited  to  the  credit 
of  plaintiff  Adams,  be  delivered  to  the  de- 
fendants." 

By  the  first  assignment  and  the  proposi- 
tions thereunder,  appellants  Insist  that  the 
payment  of  the  rentals  due  on  Sunday,  the 
1st  day  of  December,  1918,  and  paid  on  Mon- 
day, before  a  forfeiture  was  declared,  was  in 
time,  and  that  Judgment  should  have  been  for 
appellants.  The  only  question  to  be  deber- 
mined  is.  Were  the  rentals  paid  into  the  de- 
pository bank  within  the  one  year,  beginning 
Decemlier  1,  1918,  as  provided  by  the  con- 
tract? 

We  think  the  question  presented  in  the 
first  assignment  is  decided  by  the  Supreme 
Court  of  this  state  in  the  following  cases: 
In  Smith  V.  Dickey,  74  Tex.  61, 11  S.  W.  1049, 
It  was  held  that  in  computing  the  time  the 
day  on  which  a  cause  of  action  accrues  ia 
to  be  excluded.  Under  that  case,  and  the 
cases  there  referred  to,  as  applied  to  the  case 
at  bar,  rentals  paid  Into  the  depository  bank 
on  the  1st  day  of  December  would  have  been 
within  the  one  year  provided  in  the  contract 
The  1st  day  of  December,  1918,  falling  on 
Sunday,  under  the  case  of  .^^tna  Life  Ins.  Co. 
V.  Wimberly,  102  Tex.  46,  112  S.  W.  1038.  23 
L.  E.  A.  (N.  B.)  759,  132  Am.  St  Eep.  852, 
appellants  had  the  right  to  pay  the  rentals 
on  the  following  Monday,  which  they  did. 

By  reason  of  the  above  holding,  the  other 
assignments  are  unimportant. 

The  case  Is  reversed  and  here  rendered  for 
appellanta 


BARNES  V.  HONEY  GROVE  NATATORIUM 
CO.  et  ai.  (No.  2366.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  2,  1921.     Rehearing  Denied  March 

10,   1921.) 

1.  Theaters  and  shows  <8=36— EvIdesM  held  to 
show  contributory  negligence  of  swimmer 
drowned  In  pool. 

In  an  action  for  damages  for  the  drowning 
of  plaintiff's  son  in  defendants'  swinuning  pool, 
evidence  as  to  the  son's  knowledge  of  condi- 
tions, including  depth  of  water  and  of  his  own 
cramping,  held  sufficient  to  warrant  the  jury's 
verdict  tliat  he  was  guilty  of  contributory  neg- 
ligence. 

2.  Theaters  and  shows  «=36— Evidence  held 
admissible  on  Issue  of  contrllMitory  negligence 
of  drowned  swimmer. 

In  a  suit  for  damages  for  the  drowning  of 
plaintiff's  minor  son  in  defendants'  swimming 
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pool,  eTldenee  as  to  the  depth  of  the  water, 
condition  of  the  pool,  and  as  to  decedent's 
preyiouB  crsm^ng  Aeld  competent,  relevant, 
and  material  on  th«  iasue  of  contributory  neg- 
ligence. 

S.  Theatars  and  show*  «=>8— Gross  nagliganoe 
o>  part  of  •wimmlDg  pool  owners  held  not 
shown. 
In  a  snit  for  damages  for  the  drowning  of 
plaintiff's  minor  son  in  defendants'  swimming 
pool,  evidence  showing  that  defendants  bad  ex- 
ercised some  care  for  the  safety  of  persons 
using  the  pool  heUt  to  preclude  a  finding  that 
defendants  were  guilty  of  gross  negligence. 

4.  Negligence   ^=>97— Comparative    negligence 
doctrine  not  recognized. 
The  doctrine  of  comparative  negligence  is 
not  recognized  in  this  state. 

Appeal  from  District  Court,  Flnnln  Conn- 
ty;   Ben  H.  Denton,  Judge. 

Suit  by  N.  J.  Barnes  against  the  Honey 
Grove  Natatorlum  Ccanpany  and  others. 
From  a  Judgment  for  def^idants,  plaintiff 
am)eal8.    Affirmed. 

This  was  a  suit  by  appellant  for  damages, 
actual  and  exemplary,  for  the  deatli  of  bis 
son  Clarence  on  August  21,  1919,  by  drown- 
ing in  a  swimming  pod  In  Honey  Orove 
then  owned  and  operated  for  j^flt  by  the 
50  or  more  individuals  named  as  defendants 
and  other  individuals  not  so  named,  and 
afterwards  owned  and  operated  by  the 
Honey  Grove  Natatorlum  Company,  a  corpo- 
ration. 

In  his  i>etltlon  appellant  alleged: 

That  his  son  was  only  16  years  old  and  was 
an  inexperienced  swimmer,  and  that  his  death 
was  due  to  negligence  on  the  part  of  the  de- 
fendants. In  that  the  pool  as  constructed  was 
a  dangerous  place  when  they  invited  Clarence 
and  the  public  generally  to  patronize  it,  and 
in  that  they  did  not  warn  him  of  the  danger  he 
incurred  in  using  it  and  failed  "to  provide," 
quoting,  "suitable  safeguards,  notices,  mark- 
ers, and  warning  signs  indicating  the  depth  of 
the  water  and  the  dangerous  places  in  and 
al>ont  said  qatatorium  and  swimming  pool,  and 
to  provide  life  lines  appropriate  and  suitable 
for  the  purpose  to  aid  and  protect  the  patrons 
from  danger  of  drowning,  and  to  provide  and 
keep  on  duty  a  reasonably  sufficient  number  of 
competent  attendants  to  look  after,  guard,  and 
protect  the  patrons  against  danger  and  acci- 
dent while  in  and  about  said  natatorlum  and 
swimming  pool,  and  to  rescue  and  save  them 
when  in  apparent  danger,  and  to  search  for, 
recover,  care  for,  and  resuscitate  them  should 
they  go  down  or  be  in  the  act  of  drowning,  and 
to  provide  the  necessary  and  suitable  instru- 
ments and  appliances  for  resuscitation  of  such 
patrons  as  might  go  down  and  be  drowned 
and  before  life  was  extinct." 

In  answer  to  special  Issues  submitted  to 
them  the  Jury  found:  (1)  That  the  defend- 
ants, not  including  the  natatorlum  company, 
were  guilty  of  negligence  as  charged  against 
them  In  the  petition;    (2)  that  their  negli- 


gence was  the  proximate  cause  of  the  death 
of  appellant's  son;  (3)  that  appellant's  son. 
was  guilty  of  contributory  negligence;  (4) 
that  appellant  was  damaged  by  the  death 
of  bis  son  In  the  sum  of  $1,330. 

On  said  findings  the  court  below  rendered 
Judgment  that  appellant  take  nothing  by  his 
suit,  whereupon  he  prosecuted  this  appeal. 

It  appeared  from  testimony  that  the  pool 
was  made  of  concrete  throughout,  and  that 
It  was  BO  feet  wide  by  100  feet  long.  The 
floor  or  bottom  thereof  was  so  constructed 
as  to  slope  gradually  from  Its  south  end  to 
a  point  8  or  10  feet  from  Its  north  end,  so 
that  while  the  water  at  the  south  end  was 
only  about  18  indies  deep,  it  became  gradu- 
ally deeper  until  It  reached  said  point  8  or 
10  feet  from  the  north  end,  where  It  was 
about  9  feet  deep.  In  the  middle  of  the 
pool — that  Is,  about  50  feet  from  each  end 
thereof — the  water  was  about  5  feet  deep. 
An  Iron  rod  Intended  for  use  by  persons  In 
the  pool  who  wished  to  use  It  to  hold  on  to 
was  attached  to  the  walls  thereof  Just  about 
the  water  along  the  entire  north  end  of 
the  pool  and  alcng  the  sides  thereof  for  a 
distance  of  about  40  feet  from  said  north 
end.  A  rope  or  chain  was  stretched  across 
the  pool  at  about  the  height  of  the  water 
at  a  point  where  the  water  was  about  2 
feet  deep,  20  or  25  feet  from  the  south  end 
of  the  pool,  and  another  rope  or  chain  was 
stretched  across  the  pool  at  a  point  where 
the  water  was  about  3%  feet  deep,  40  or 
50  feet  from  said  south  end.  The  floor  or 
bottom  of  the  pool  could  be  seen  through 
the  water  all  along  for  a  distance  of  about 
25  feet  from  the  south  end.  One  E.  D.  Yea- 
ger  was.  employed  by  the  defendants  as  man- 
ager to  take  charge  of  and  operate  the  pool, 
and  as  such  was  authorized  to  employ  as- 
sistants, and  did  employ  several  boya  to 
assist  him,  but,  it  seems,  did  not  employ  any 
one  and  charge  him  with  the  duty  specific- 
ally of  looking  after  the  safety  of  persons 
In  the  water.  Appellant's  son  was  16  years 
of  age.  He  and .  18  or  more  other  persons 
were  In  the  pool  on  the  occasion  when  he 
was  drowned.  The  witness  Max  Eversole,  a 
boy  about  17  years  of  age,  testified  that 
be  talked  with  appellant's  son  Clarence 
about  half  an  hour  after  Clarence  went  Into 
the  pool.  Clarence  was  then  on  the  bank  of 
the  pool  at  a  point  about  halfway  from  the 
ends  thereof.  "He  was  talking,"  the  witness 
said,  "about  kind  of  cramping,  and  he 
didn't  know  whether  he  could  swim  very 
good  and  was  trying  to  learn.  I  told  him 
he  ought  to  get  out  on  the  bank  and  put  on 
his  coat,  or  something  like  that,  and  sit 
around  awhile  tmtll  he  felt  like  he  did  not 
have  the  cramps  any  more."  A  witness 
who  saw  the  body  of  Clarence  when  it  was 
taken  from  the  pool  testified:  "He  looked 
like  he  had  cramped  or  something  like  that" 
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There  was  no  testimony  showing  that  ap- 
■  pellant's  eon  possessed  greater  or  less  Intd- 
Ilg^ice  tban  tbe  average  boy  of  bis  age. 

J.  W.  Gross,  and  Thos.  P.  Steger,  both  of 
Bonham,  and  B.  B.  Sturgeon,  of  Paris,  for 
appellant. 

Baldwin  &  Bather,  of  Honey  Grove,  and 
Cunningham,  McMabon  &  L^>scomb,  of 
Bonham,  for  appellees. 

WILLSON,  0.  J.  (after  stating  tbe  facts 
as  above).  [1 ,  J]  As  we  view  the  record,  the 
contention  made  that  the  finding  of  the 
jury  that  appellant's  son  was  guilty  of  con- 
tributory negligence  was  without  the  sup- 
port of  testimony  should  be  overruled.  Tes- 
timony referred  to  In  the  statement  above 
was  all  there  was  wlilch  can  t>e  said  to  have 
tended  to  show  contributory  negligence  on 
the  part  of  appellant's  son.  Tbe  trial  court 
Instructed  the  Jury  that  negligence  was  a 
failure  to  use  "ordinary  care,"  and  that  or- 
dinary care  meant  such  care  "as  an  ordin- 
arily careful  and  prudent  person  would  com- 
monly exercise  under  the  same  or  similar 
circumstances."  He  then  told  them  that 
whether  appellant's  son  was  guilty  of  con- 
tributory negligence  or  not  depended  on 
whether  he  did  or  omitted  to  do  something 
which  amounted  to  negligence  which,  con- 
curring with  negligence  on  the  t>art  of  the 
defendants  was  a  proximate  cause  of  his 
death.  It  will  be  noted  the  instructions 
were  without  reference  to  the  age  of  the 
boy,  but  were  such  as  were  applicable  to 
an  adult  No  complaint  on  that  ground, 
however,  is  made  of  them  on  this  appeal. 
Treating  the  case  as  one  in  which  the  ordi- 
nary rule  with  reference  to  contributory  neg- 
ligence was  applicable,  it  Is  plain,  we  think, 
that  the  Jury  were  warranted  in  finding  that 
appellant's  son  was  guilty  of  such  negli- 
gence. They  had  a  right  to  conclude  that 
the  boy  discovered  during  the  lialf  hour  be 
was  in  the  pool  before  he  had  the  conver- 
sation with  the  witness  Eversole  that  the 
water  therein  became  gradually  deeper  from 
the  south  end  to  the  north  end  of  the  pool, 
and  knew  and  realized  tbe  danger  to  a 
person  who  was  not  a  good  swimmer  using 
it,  and  of  the  danger  even  to  an  expert  swim- 
mer using  it  after  he  discovered  he  was 
cramping,  and  to  conclude  that  an  ordina- 
rily prudent  person  under  those  circum- 
stances would  not  have  gone  back  into  the 
pool  as  the  boy  did  after  he  had  the  con- 
versation with  the  witness  Eversole  referred 
to  in  said  statement  In  this  connection  we 
will  say  that  we  think  the  contention  made 
that  the  court  erred  In  admitting  the  testi- 
mony of  said  Ehrersole  referred  to  in  said 
statement  is  without  merit  The  objection 
to  the  testimony  was  that  it  was  "Incom- 
petent, irrelevant  and  Immaterial."  Clearly 
It  was  competent  relevant,  and  material  on 


the  issue  as  to  whether  appellanifs  son  ex- 
Kcised  the  care  an  ordinarily  prudent  per- 
son would  have  used  under  tbe  circum- 
stances of  the  case. 

[3,  4]  It  will  be  seen  by  reference  to  tes- 
timony referred  to  In  the  statement  above 
that  It  appeared  defendants  had  exercised 
some  care  for  the  safety  of  persons  who 
used  tbe  pool.  Therefore  we  do  not  think  a 
finding  that  the  defendants  were  guilty  of 
"gross"  negligence  would  have  be«»  war- 
ranted. But  U  we  thought  otherwise,  and 
the  Jury,  on  an  issue  submitted  to  them,  had 
found  them  to  be  guilty  of  such  negligence, 
it  would  not  be  a  reascm  why  the  Judgment 
should  be  set  aside.  The  doctrine  of  com- 
parative negligence  is  recognized  in  some  ju- 
risdictions. But  it  is  not  recognized  as  lavr 
in  this  state.  The  holding  of  the  Court  of 
Civil  An)eals  to  the  contrary  in  McDonald 
V.  Railway  Co.,  21  S.  W.  774,  cited  by  ap- 
pellant was  repudiated  by  the  Supreme 
Court  when  that  case  was  before  it  on  a 
writ  of  error  (86  Tex.  1,  22  S.  W.  939,  40 
Am.  St.  B^.  803),  and  has  since  been  re- 
peatedly repudiated  by  the  courts  of  this 
state.  Railway  Co.  v.  Mills,  49  Tex.  Civ. 
App.  349,  108  S.  W.  480;  Railway  Co.  v. 
Kuehn,  11  Tex.  Civ.  App.  21,  81  S.  W.  822; 
WUoox  V.  Railway  Co.,  11  Tex.  Civ.  App. 
487,  38  S.  W.  379;  Turner  v.  Railway  Co., 
80  S.  W.  268;  Railway  Co.  v.  Eason,  85  3. 
W.  208;  RaUway  Co.  v.  Rodgers,  89  Tex, 
675,  36  S.  W.  243 ;  RaUway  Co.  v.  Christian, 
8  Tex.  Civ.  App.  246,  27  S.  W.  932. 

Assignments  presenting  other  questions 
are  overruled.  If  the  trial  court  erred  In 
the  respects  complained  of  in  those  assign- 
ments, the  errors  were  harmless  when  c<mi- 
sldered  with  reference  to  the  rulings  made 
on  the  contentions  we  have  discussed. 

The  judgment  is  affirmed. 


RAMSEY  V.  EVANS.     (No.  6508.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  16,  1921.    Rehearing 
Denied  March  16,  1921.) 

Appeal  and  error  <3=3999( I)— Jury's  finding  aat 
disturbed  when  substantial  Justice  done. 
In  a  fact  case  where  the  issues  were  sub- 
mitted to  a  jury  and  substantial  justice  has 
been  obtained,  the  judgment  will  not  be  dis- 
turbed. 

Error  from  District  Court,  Hays  County; 
M.  0.  Jeffrey,  Judge 

Action  between  J.  M.  Ramsey  and  W.  B. 
Evans.  Judgment  for  Evans,  and  Ramsey 
brings  error.    Aftirmed. 

J.  Bouldln  Rector,  of  Austin,  for  plaintUI 
in  error. 
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COBBS.  J.  We  overruled  defendant  In  er- 
ror's motion  to  dismiss  this  appeal,  because 
•we  were  .satisfied  that  plaintiff  in  error  filed 
Ills  brief  in  ample  time  before  the  cause  was 
submitted  for  it  to  have  been  answered.  De- 
fendant in  error  filed  no  brief. 

There  were  no  new  or  Important  quesHona 
presented  by  assignment,  nor  any  authorities 
dted  in  support  of  any  of  them. 

We  liaTe  read  and  considered  the  brief  filed 
by  plaintiff  in  error,  and  the  sui^Kieed  errors 
assigned. 

This  is  a  fact  case.  The  issues  were  sub- 
mitted to  the  Jury,  and  they  found  for  de- 
fendant in  error.  As  we  l)elieve  substantial 
Justice  has  been  obtained,  we  do  not  feel 
Inclined  to  disturb  the  Judgment  and  send 
the  case  back  for  another  trial.  Whitaker  v. 
ilcCarty  (Com.  App.)  221  S.  W.  672. 

There  is  no  reversible  error  assigned,  and 
the  assignments  are  all  overruled,  and  the 
Judgment  is  affirmed. 


UNION  WOOLEN  MILLS  et  al.  v.  STARKE 
et  al.     (NO.  514.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

F«b.  28,  1921.     Rehearing  Denied 

March  16,  1921.) 

1.  Venue  «=>7— Petitjon  held  not  to  allege  ex- 
ecution of  written  contract  defeating  plea  of 
privilege. 

A  petition  which  alleged  that  the  written 
contract  was  executed  by  defendants  and  sent 
to  plaintiffs,  who  objected  to  the  form  of  ex- 
ecution and  returned  it  for  proper  execution, 
but  that  thereafter  the  defendants  refused  to 
re-execute  it,  does  not  show  the  execution  of 
a  written  contract  which  would  be  sufficient  to 
defeat  defendants'  plea  of  privilege  to  be  sued 
in  the  county  of  its  residence. 

2.  Appeal  and  error  0s>768— Appellants  cannot 
question  proposition  advanced  by  them. 

Where  defendants,  on  appeal  from  an  order 
overruling  their  plea  of  privilege,  advanced  a 
proposition  as  to  the  construction  of  Rev.  St. 
art.  1880,  exception  6,  which  was  conceded  by 
plaintiff,  the  defendants  cannot  thereafter  ques- 
tion the  sonndness  of  the  proposition. 

3.  Venue  ®=97— Contract  reduced  to  writing 
and  treated  as  In  its  final  form  held  under 
admission  to  deprive  defendant  of  plea  of 
privilege. 

A  petition,  alleging  that  a  written  contract 
for  the  rental  of  premises  was  executed  by  de- 
fendants and  sent  to  plaintiffs,  who  returned 
it  for  more  formal  execution,  which  defendants 
refused  to  make,  but  that  defendants  had  gone 
into  possession  of  the  premises  and  retained 
them  for  four  months  and  both  parties  had 
performed  their  agreements  under  the  con- 
tract, brings  the  case  within  appellants'  prop- 
osition that  if  the  contract  had  been  reduced  to 
writing,  treated  by  the  parties  as  being  in  its 
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final  form,  and  acted  on,  whether  rigned  or 
not,  it  would  be  cSectusl  to  deprive  the  defend- 
ant of  his  privilege. 

Appeal  from  District  Court,  Jefferson 
County;   W.  H.  Davidson,  Judge. 

Action  by  Mrs.  Minnie  G.  Starke  and  hus- 
band against  the  Union  Woolen  Mills  and 
others.  From  an  order  overruling  a  plea  of 
privilege,  defendants  appeal.  Affirmed  on  re- 
hearing. 

Head,  Dillard,  Smith,  Maxey  &  Head,  of 
Sherman,  and  A.  D.  Lipscomb,  of  Beaumont, 
for  appellants. 

Chenault  O'Brien  ^and  George  Chilton,  both 
of  Beaumcmt,  for  appellees. 

WALKER,  J.  This  Is  an  appeal  from 
an  order  overruling  a  plea  of  privilege.  Ap- 
pellee's suit  was  for  the  balance  due  under 
a  rent  contract  which  she  alleged  was  in 
writing,  and  which,  by  its  terms,  was  to  be 
performed  in  Jefferson  county.  She  was 
Joined  in  the  suit  by  her  husband  as  a  pro 
forma  plaintiff,  Imt  we  shall  refer  to  her  as 
appellee.  Appellants  duly  filed  their  plea  of 
privilege,  praying  that  the  cause  of  action  be 
removed  to  Grayson  county,  where  they  had 
their  domicile.  Appellee  replied  by  contro- 
verting affidavit. 

We  overrule  the  assignment  of  error  that 
appellee  did  not  sustain  her  venue  by  proof. 
It  is  our  constructicm  of  the  judgment  that 
the  tender  of  proof  was  waived,  and  that 
the  parties,  by  agreement,  submitted  the  case 
to  the  court  on  the  allegations  in  plaintiff's 
petition.  This  statement  of  the  case  leaves 
only  one  question,  "Had  the  parties  contract- 
ed in  writing?"  On  this  Issue  appellee  al- 
leged: 

"That  the  said  written  contract  was  duly  ex- 
ecuted by  the  defendants,  and  a  copy  of  said 
contract  herein  referred  to  and  described  is 
hereto  attached,  marked  'Exhibit  A,'  and  made 
a  part  hereof  for  the  purpose  of  reference. 
The  said  contract  hereto  attached  is  a  copy 
of  said  contract  between  plaintiff,  owner,  and 
defendants,  except  as  to  the  signature  there- 
to by  defendants,  and  as  to  this  plaintiffs  al- 
lege the  following:  That  the  said  contract, 
copy  of' which  is  hereto  attached  as  an  exhibit, 
was  on  or  about  August  28,  1017,  or  a  few 
days  subsequent  thereto,  signed  and  executed 
in  the  following  form  and  manner,  'Union  Wool- 
en Mills,  by  R.  A.  Irvine,'  and  as  so  executed 
was  forwarded  by  the  said  R.  A.  Irvine,  acting 
on  behalf  of  said  partnership,  to  the  agents 
of  plaintiff,  R.  B.  Smith  &  Co.,  Beaumont, 
Tex.,  but  tliat  the  said  agents,  thinking  the  sig- . 
nature  to  said  contract  not  in  proper  form,  re- 
turned the  same  to  defendants,  with  the  re- 
quest that  it  be  executed  in  a  different  form 
as  pointed  out  by  said  agents.  That  the  said 
defendants  failed  and  refused  thereafter  to 
return  the  said  contract  to  the  plaintiffs,  or 
their  agents,  and  now  keep  and  retain  posses- 
sion of  the  said  contract  as  so  executed,  and 
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the  said  defendants  are  hereby  notified  to  pro- 
duce upon  the  trial  hereof,  the  said  written 
contract  as  before  mentioned,  and  unless  they 
do  so,  are  notified  that  secondary  evidence  of 
the  contents  thereof  will  be  introduced  upon 
the  trial  thereof." 

[1]  We  do  not  think  that  tbese  allegatlcMis 
show  that  appellants  delivered  to  appellee  a 
written  contract  duly  executed  by  them. 
They  tendered  such  a  delivery,  but  It  was  not 
accepted.  Appellee  returned  the  contract, 
asking  that  It  be  executed  In  a  different  way. 
Though  she  often  demanded  the  return  of 
the  contract  and  was  willing  to  acc^t  it  as 
originally  executed,  appellants  did  not  make 
a  new  tender  of  the  contract.  And  now.  In 
aid  of  her  venue,  it  does  not  seem  to  us  liiat 
she  can  predicate  any  right  on  the  execution 
which  she  refused  to  accept  On  this  issue 
the  case  stands  as  If  appellants  had  never 
signed  It. 

[2]  In  construction  of  exception  5  to  article 
1830,  R.  S.,  "Where  a  person  has  contracted 
In  writing  to  perform  an  obligation  at  any 
particular  time,  in  which  case  suit  may  be 
brought  either  In  such  county,  or  where  the 
defendant  has  his  domicile,"  appellants  ad- 
vance this  proposition:  , 

"If  the  contract  has  been  reduced  to  writing 
and  treated  by  the  parties  as  being  in  its  final 
form,  and  acted  on  as  a  written  contract,  wheth- 
er signed  by  the  parties  or  their  agents,  or 
otherwise  solemnized,  it  may  be  efEectual  to 
deprive  the  defendant  of  his  privilege,"  on  au- 
thority of  Connellee  v.  Werenskiold,  87  S.  W. 
748. 

Appellee  concedes  that  this  proposition  Is 
sound,  and  urges  tliat  it  sustains  the  venue 
In  Jefferson  county.  As  appellants  have  ad- 
vanced tMs  proposition,  they  cannot  question 
its  soundness 

[3]  Summarizing  her  petition  In  relation  to 
this  proposition,  she  alleges  that  all  the 
terms  of  the  contract  were  reduced  to  writ- 
ing, and  after  being  reduced  to  writing,  were 
agreed  to  by  all  the  parties;  that  It  was  the 
agreement  further  that  this  contract  should 
be  signed  by  both  parties ;  that  she  tendered 
the  contract  to  appellants  for  execution;  that 
they  made  an  effort  to  execute  It,  but  that 
she  refused  to  accept  the  execution  as  ten- 
dered; that,  under  the  terms  which  had  been 
reduced  to  writing,  she  surrendered  the  pos- 
session of  the  premises  to  appellees;  that 
they  entered  into  possession  and  held  posses- 
sion for  about  four  months,  paying  the  rent 
at  the  time  and  in  the  manner  agreed  upon 
as  expressed  in  writing;  that  appellants 
made  valuable  improvements  on  the  premises 
In  fulfillment  of  their  contractual  obligations, 
as  expressed  in  the  written  terms  agreed  ui>- 
on;  and  that  she  paid  on  such  improvements 
the  sum  of  $25  in  fulfillment  of  her  obliga- 
tion expressed  in  the  written  terms.  In 
short,   under   her   allegations,  for   the   four 


months  appellants  held  tbe  pranlses,  the  con- 
tract was  recognized  by  both  parties,  and  ap- 
pellants held  the  premises  under  the  agree- 
ment as  reduced  to  writing.  So,  It  seems  to 
us  that  appellee  has  pleaded  a  case  within 
appellant's  propostttint,  and  the  venue  should 
be  sustained  In  Jefferson  county. 

On  the  original  submission  of  this  cause, 
we  sustained  appellants'  proposition  that  this 
contract  was  unilateral.  As  we  let  the  case 
turn  on  that  proposition,  we  did  not  discuss 
the  other  assignments  of  error.  Possibly  we 
were  wrong  in  holding  that  this  issue  could 
be  raised  under  a  plea  of  venue.  But  we  ate 
not  now  passing  on  that  questltHi,  as  the 
proposition  now  advanced  by  appellants  re- 
moves that  issue  from  the  case.  Our  orig- 
inal opinion  can  now  serve  no  useful  purposes 
in  this  record,  and  it  is  ordered  that  it  be 
wlthdravm.  We  would  not  be  understood  as 
holding  that  the  contract,  as  pleaded.  Is  en- 
forceable against  a  plea  that  it  is  in  contra- 
vention of  the  statute  of  frauds,  but  limit  our 
holding  to  the  point  that,  as  presmted  on  this 
appeal,  appellee  has  properly  laid  her  venue. 

Appellee's  motion  for  rehearing  is  granted, 
and  this  cause  is  affirmed. 


REYNOLDS  et  al.  v.  PRESTIDGE. 
(No.  8416.) 

(Court   of    Civil   Appeals    of  Texas.     Dallas. 

Feb.  12,  1021.    Rehearing  Denied 

March  12,  1921.) 

1.  Partitlsi  «S936— Purohasars  sf  partltloneii 
land  held  proper  parties  t»  oertlorarl  to  re- 

'vlew  probate  proceedings. 

Under  Rev.  St.  arts.  738,  734,  739,  as  to 
revision  and  correction  of  proceedings  of  the 
county  court  in  the  matter  of  the  estate  of  a 
decedent,  petitioner  claiming  too  large  a  share 
was  partitioned  to  tbe  other  devisees,  those  to 
whom  they  sold  the  lands  partitioned  to  them 
are  properly  made  parties  defendant  in  certio- 
rari as  adversely  interested.  . 

2.  Partition  <&:^3&— Petition  for  oertlorarl  t« 
review  probate  partition  proceeding  held  aot 
to  have  mlsjolned  aaotbsr  cause  of  aotlon. 

The  petition  being  only  one  for  certiorari 
to  revise  and  correct  the  probate  orders  in  par- 
tition, tliere  is  no  misjoinder  of  causes  of  ac- 
tion, though  tbe  right  of  petitioner  under  the 
will  to  land  partitioned  to  others  is  asserted. 

3.  Partition  €=»36— Petition  for  certiorari  to 
review  partition  proceedings  In  probate  haW 
not  subject  to  general  demurrer. 

Petition  for  certiorari  to  revise  and  correct 
proceedings  for  partition  of  a  decedent's  estate 
is  not  subject  to  general  demurrer,  it  reciting 
in  detail  the  interest  of  petitioner,  sufficiently 
alleging  the  adverse  interest  of  the  other  par- 
ties, revealing  the  court's  jurisdiction,  and  com- 
plying generally  with  the  requirements  of  tbe 
statutes  as  to  such  actions. 
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4.  iRfaats  4=3l  1 1— Judgment  In  action  by  next 
friend  aflainet  infant's  interest  field  subject 
to  wMaiBk  as  om  obtained  througk  fraud  of 
■ext  frtOBd. 

Though  ai\  infant  wa«  a  party  plaintiff  by 
next  friend  in  a  suit  to  partition  a  decedent's 
estate,  yet  the  suit  being  expressly  against  his 
intereiit.  and  the  jadgment  following  the  peti- 
tion arbitrarily  and  illegally  taking  from  him 
part  of  what  the  will  gave-  him  and  adding  it 
to  what  the  will  gave  the  others,  he  may,  on 
attaining  majority,  attack  the  judgment  as  one 
obtained  through  the  active  fraud  or  collusion 
of  his  next  friend,  whatever  her  motive  and 
bowe^  er  honest  her  purpose. 

Error  from  Dlatrict  Court,  Llmeatone 
County;  A.  M.  Blackman,  Judge. 

Suit  by  Clell  Prestldge  against  J.  V.  Rey- 
nolds and  others  for  writ  of  certiorari  to  re- 
-vlae  and  correct  proceedings  distributing  a 
decedmt's  lands.  Jadgment  for  plaintiff, 
and   defendants   bring   error.    AfiSrmed. 

Sleeper,  Boynton  &  Kendall,  E.  C.  Street, 
Alva  Bryan,  and  G.  W.  Barcus,  all  of  Waco, 
for  plaintiffs  in  error. 

C  S.  &  J.  E.  Bradley,  at  Groesbecic,  for  de- 
fendant In  error. 

HAMILTON,  J.  M.  M.  Prestldge  died  in 
Limestone  county,  Tex.,  January  24,  1900. 
He  was  survtved  by  bis  wife,  Cordelia  Prea- 
tidge,  and  by  six  dtildren,  whose  respective 
names  were  Mrs.  Nannie  Price  (a  married 
daughter),  William  Prestldge,  Dallas  Pres- 
tldge, Marvin  Prestldge,  Steve  Prestldge,  and 
Clell  Prestldge.  The  first  named  five  were 
children  of  a  marriage  previous  to  that  trith 
Cordelia  Prestldge,  and  the  last  named,  Caell, 
was  a  son  by  Cordelia  Prestidge. 

M.  M.  Prestidge  left  a  will  dated  November 
17,  1899,  which  was  duly  probated  In  the 
county  court  of  Limestone  county  by  judg- 
ment dated  February  26,  1900.  By  this  will 
he  bequeathed  all  his  estate,  consisting  of 
real  and  personal  property,  to  the  above- 
naraed  surviving  wife  and  children.  Only 
two  items  of  the  will  are  material  to  a  con- 
sideration of  this  case.  They  are  the  first 
and  seventh.  By  the  first  item  a  life  estate 
In  20S  acres  of  land  was  passed  to  the  wife 
Cordelia,  with  remainder  In  fee  to  Glell  at 
her  death,  provided  that  in  the  event  of 
Clell's  death  preceding  Cordelia's  then  at 
her  death  this  land  was  to  be  divided  equally 
among  the  children  surviving  her.  The 
seventh  Item  of  the  will  was  as  follows: 

"I  give  and  bequeath  to  my  surviving  chil- 
dren all  of  the  residue  of  my  estate,  real,  per- 
sonal and  mixed  to  be  equally  divided  between 
them,  or  should  one  of  my  children  die  before 
my  demise,  and  leave  one  or  more  children, 
then  it  or  they  shall  have  the  one  child's  part, 
at  my  death." 

After  the  will  had  been  probated  a  suit 
for  partition  of  the  estate  was  filed  by  Cordel- 


ia Prestldge  jointly  with  the  guardian  of 
Dallas  Prestidge,  Marvin  Prestldge,  Steve 
Prestidge,  minors,  Nannie  Price,  joined  pro 
forma  by  her  husband  and  Clell  Prestidge,. 
a  minor,  by  his  next  friend,  Mrs.  Cordelia. 
Prestidge,  against  B.  H.  Oates  (who  seems  to 
have  become  administrator  of  M.  M.  Pres-- 
tldge's  estate)  and  William  Prestldge.  The 
petition  alleged  that  M.  M.  Prestidge,  just 
prior  to  his  death,  called  upon  John  Morgan 
to  write  his  will  so  as  to  give  Cordelia  Pres- 
tldge a  lU!e  estate  In  206  acres  of  land  with 
ronainder  to  his  son,  Clell  Prestldge,  by  her, 
and  all  the  ranalning  real  estate  to  his  other 
five  children,  and  that  Morgan  by  mlstalcft 
wrote  the  will  so  as  to  dispose  of  the  lands 
as  they  were  disposed  of  in  items  1  and  7  of 
the  will,  which  we  have  stated  above.  The 
petition  prayed  that  the  will  be  reformed  and 
construed  so  that  CleU  Prestldge  should  take 
none  of  the  land  except  the  remainder  In  the 
206  acres  upon  the  death  of  his  mother,  Cor- 
delia Prestldge,  and  that  all  the  rest  of  the 
land  belonging  to  the  estate  be  given  to  the 
other  five  children.  Thereafter,  In  1902,  the 
county  court  of  Limestone  county  entered  a 
final  judgment  of  partition,  disposing  of  the 
land  in  conformity  with  the  prayer  of  this 
petition. 

Clell  Prestldge  became  21  years  old  on  the 
22d  day  of  October,  1917,  and  within  2  years 
thereafter  filed  the  suit  before  us  on  this  ap- 
peal. This  was  a  suit  for  a  writ  of  certiorari 
to  the  county  court  of  Limestone  county  to 
"correct,  annul,  hold  for  naught  and  revise" 
the  proceedings  of  the  county  court  in  1902, 
distributing  the  lands  of  M.  M.  Prestldge,  so 
as  to  award  to  Clell  Prestidge  one-sixth  of 
the  real  estate  awarded  to  the  other  five  chil- 
dren. 

The  plaintiffs  in  error,  several  in  number, 
have  acquired  by  purchase  their  respective 
titles  to  the  various  tracts  of  land  distribut- 
ed by  the  1902  decree  of  the  county  court  to 
the  five  children  by  the  first  marriage  of  M. 
M.  Prestidge.  They  were  all  served  with 
citation,  and  answered  by  first  filing  pleas  in 
abatement  embodying  the  following  objec- 
tions: First,  that  they  were  neither  neces- 
sary nor  proper  parties  to  the  suit,  because 
they  were  not  parties  to  the  probate  proceed- 
ings, the  review  and  revision  of  which  was 
sought  in  this  suit;  and,  second,  that  there 
was  a  misjoinder  of  causes  of  action  because 
the  plaintiff  sought  to  have  probate  orders 
in  the  county  court  relating  to  M.  M.  Pres- 
tldge's  estate  revised  and  reversed,  and  at 
the  same  time  in  this,  the  same  suit,  also 
sought  to  have  the  title  of  real  estate  divest- 
ed out  of  defendants  and  vested  In  himself. 
The  first  and  second  assignments  of  error 
present  these  pleas,  and  complain  of  the 
court's  refusal  to  sustain  them. 

[1]  The  defendant  in  error,  by  seeking  the 
writ  of  certiorari  for  the  purposes  recited  In 
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his  petition,  was  taking  a  step  wliich  assert- 
ed title  to  a  one-sixth  interest  In  all  the 
lands  of  plaintiffs  in  error,  the  title  to  which 
was  deraigned  from  Ids  father  by  them.  The 
exclusive  object  of  the  proceeding  was  to  es- 
tablish this  title  which  had  been  denied  him 
in  the  probate  proceedings  attacked.  He  as- 
serts sole  title  to  this  interest  in  the  land  by 
virtue  of  the  will,  and  the  plai&tUIs  in  error 
rest  their  title  to  it  upon  the  probate  judg- 
ments whose  validity  he  denies.  They  have 
succeeded  to  whatever  title  the  probate  order 
of  distribution  would  support  In  the  original 
distributees,  and  no  other.  They  have  com- 
pletely occupied  those  distributees'  positions 
in  relation  to  the  title  because  of  their  re- 
spective purchases  .from  such  distributees, 
and  now  have  all  the  interest  adverse  to  de- 
fendant in  error  which  arises  from  the  pro- 
bate orders.  The  i>etition  for  writ  of  error 
Is  a  direct  challenge  of  the  validity  of  the 
title  acquired  by  them  when  they  purchased, 
because  It,  in  effect,  asserts  that  their  ven- 
dors never  did  have  any  title  to  convey.  We 
therefore  think  they  were  parties  adversely 
interested  and  were.proper  parties,  and  that 
the  plea  of  misjoinder  of  parties  ought' not 
to  have  been  sustained. 

Article  733,  Revised  Civil  Statutes,  pro- 
vides that — 

"Any  person  interested  in  the  estate  of  a  de- 
cedent or  ward  may  have  the  proceedingB  of 
the  coimty  court  therein  revised  and  corrected 
at  any  time  within  two  years  after  such  pro- 
ceedings were  had,  and  not  afterwards;  pro- 
vided, that  persons  non  compos  mentis,  infants 
and  femes  covert  sliall  have  two  years  after 
the  removal  of  their  respective  disabilities 
within  which  to  apply  for  such  revision  and 
correction." 

Article  734  provides  that — 

"AH  applications  for  the  writ  of  certiorari  to 
the  county  court  shall  be  made  to  the  district 
court,  or  a  judge  thereof.  It  shall  state  the 
names  and  residences  of  the  parties  adversely 
interested,  and  shall  distinctly  set  forth  tlie  er- 
ror in  the  proceeding  sought  to  be  revised." 

Article  739  provides  that  when  the  writ  ia 
issued  the  clerk  shall  forthwith  issue  a  cita- 
tion, as  in  ordinary  cases,  for  the  party 
named  in  the  application  as  being  adversely 
interested  in  the  proceedings  sought  to  be 
revised.  The  proceedings  in  this  case  with 
reference  to  plaintiffs  in  error  are  supported 
by  the  foregoing  statutory  provisions.  Wil- 
liams V.  Steele,  101  Tex.  .382,  108  S.  W.  155; 
Connell  v.  Chandler  et  al.,  11  Tex.  249 ;  Heat- 
on  V.  Buhler,  60  Tex.  Civ.  App.  423, 127  S.  W. 
1079;  Norris  v.  Duncan,  21  Tex.  594. 

In  tile  case  of  Connell  v.  Chandler  et  al., 
supra,  the  Supreme  Court  In  passing  upon  a 
plea  of  misjoinder  of  parties  under  facts 
similar  to  those  here  presented  said: 

"The  objection  that  there  was  a  misjoinder 
of  parties  is  not  tenable.  It  was  proposed  to 
bring  in  question  the  validity  of  the  sale  under 
which  the  defendant  Fuller  purchased.    And  it 


was  certainly  proper  to  make  faim  a  party  to  a 
proceeding  in  which  his  rights  were  to  become 
directly  the  subject  of  adjudication.  Tbe  rnle 
is  that  all  the  parties  in  interest,  and  'who^e 
rights  are  to  be  directly  affected  by  the  decree, 
must  be  made  parties,  in  order  'that  the  court 
may  be  enabled  to  render  a  decree  which  shall 
do  ample  and  complete  justice  to  all,  and  ^hic-h 
shall  bind  aU." 

[2]  Neither  do  we  think  there  was  any  mis- 
joinder of  causes  of  action,  as  asserted   un- 
der tbe  second  assignment  of  error.      In   a 
sense  plaintiffs  In  error  are  correct  In  say- 
ing that  the  petition  embodies  an  effort  to 
have  orders  of  the  probate  court  revised  and 
corrected,  and  also  embodies  an  effort    to 
have  title  to  land  divested  out  of  plaintiffs 
in  error  and  vested  In  defendant  in  error. 
But  the  petition  does  not  state  two  different 
and  incompatible  causes  of  action.    We  con- 
strue the  petltliw  to  consist  only  of  the  es- 
sential requisites  of  a  petition  for  a  writ  of 
certiorari.    Of  course,  the  effort  to  obtain 
the  writ  comprehends  the  effort  to  establish 
title  to  the  land  in  defendant  in  error,  and 
thereby  divest  any  claim  of  title  out  of  plain- 
tiffs in  error.   Tbe  object  or  purpose  moving 
defendant  in  error  is  to  separate  plaintiffs  in 
error  from  the  title  and  have  it  put  by  court 
decree  where  It  was   deposited   by   the  un- 
ambiguous terms  of  the  will.    The  suit  un- 
mistakably is  an  effort  to  this  ultimate  end. 
But  the  effort  reflected  In  the  petition  is  only 
to  obtain,  as  a  means  to  this  end,  the  order 
and  decree  to  be  entered  upon  hearing  of  the 
writ  of  certiorari    Such  petition,  in  any  case, 
would  be  meaningless  if  it  did  not  Indicate 
an  attempt  to  achieve  a  definite  purpose  of 
material  value  to  the  party  filing  it    Same 
right  to  be  remedied  must  be  asserted,  and 
that  here  set  forth  is  nothing  less  or  more 
than  the  right  to  the  described  interest  in  the 
land,  as  against  all  other  parties.    The  suit 
is  not  one  in  trespass  to  try  title,  in  the 
strict  and  technical  sense,  and  at  the  same 
time   also   one,   Independently,   for   revision 
and    correction    of    orders    by    certiorari. 
Hence  the  fact  that  the  suit  is  an  effort, 
broadly   speaking,    to   take   the   land    away 
from  plaintiffs  In  error  does  not  Impair  the 
fact  that  it  seeks  nothing  beyond  the  limita- 
tions of  a  judgment  revising  and  correcting 
the  probate  orders  of  the  county  court. 

[3]  The  petition  recited  in  detail  the  inter- 
est of  defendant  in  error,  sufficiently  alleged 
the  adverse  interest  of  the  other  parties,  re- 
vealed the  jurisdiction  of  the  court,  and  com- 
plied generally  with  the  requlr^nents  of  the 
statutes  relating  to  such  actions,  and  accord- 
ingly the  court  properly  overruled  the  gener- 
al demurrer.  We  therefore  overrule  the 
third  assignment  of  error,  which  complains 
that  the  general  demurrer  ought  to  have 
been  sustained. 

[4]  The  judgment  In  this  case  annulled  and 
vacated  the  decrees  of  the  probate  court  fix- 
ing the  respective  iuterest^  of  parties  is  the 
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estate  of  M.  M.  Preetidge,  and  partitioning 
it.  and  also  annulled  the  report  of  the  oom- 
xnlssloners  of  partition,  and  decreed  that  de-' 
fendai^t  in  error  recover  of  and  from  plain- 
tiffs In  error  and  others  Judgment  "as  prayed 
*or."  The  fourth,  fifth,  sixth,  and  seventh 
assignments  of  error  assail  the  Judgment  on 
the  ground  that  Clell  Prestldge  hlmRelf  was 
a  minor  plaintiff  by  next  friend  in  the  par- 
tition suit  brought  in  the  probate  court,  the 
judgments  and  decrees  in  which  court  the 
Judgment  in  the  instant  suit  annuls,  and  that 
Bince  the  former  Judgments  conformed  to  his 
petition  and  were  procured  at  his  instance 
be  cannot  now  challenge  them,  and  is  estop- 
ped from  Attacking  them. 

We,  of  course,  recognize  the  general  rule 
that  a  minor  is  bound,  Just  as  any  other  lit- 
igant Is,  by  the  Judgment  in  a  suit  to  which 
it  is  a  party  represented  by  a  next  friend,  in 
the  absence  of  fraud,  collusion,  or  mistalie 
on  the  part  of  the  next  friend.  But  we  do 
not  believe  that  rule  can  be  invoked  In  bar  of 
the  right  to  maintain  this  suit,  under  the 
facts  revealed  with  reference  to  the  parti- 
tion Judgment,  in  the  petition  for  which  Clell 
Prpstidge  appears  by  next  friend  as  a  plain- 
tiff. The  suit  was  not  instituted  to  establish 
any  right  of  his  then  existing  which  was 
denied  by  any  other  part^  to  it.  Neither  was 
it  instituted  to  acquire  anything  from  any 
other  party.  No  interest  of  any  kind  adverse 
to  the  claim  of  any  other  party  was  asserted. 
Instead  of  the  purpose  of  the  suit  being  to 
gain  something  for  him,  its  purpose  was  to 
deprive  him  of  something  he  already  had. 
While  the  petition  declares  the  suit  to  have 
lieen  brought  In  his  name,  it  does  not  appear 
therefrom  tliat  it  was  brought  in  his  behalf. 
On  the  c(mtrary,  the  petition  expressly  as- 
serts that  the  suit  is  against  his  interests, 
and  that  while  it  seeks  to  deprive  him  of  val- 
uable property  rights  In  the  estate.  It  calls 
for  no  yielding  by  any  other  party.  The 
Judgment  followed  the  petition,  and  arbitra- 
rily and  illegally  took  from  him  what  the  will 
gave  him,  and  added  it  to  what  the  will  had 
given  other  partlies.  He  alone  was  made  by 
the  Judgment  to  sacrifice.  His  next  friend, 
a  party  to  the  salt  in  her  own  behalf,  sought 
notliing,  gained  nothing,  and  lost  nothing  by 
the  suit  The  other  parties  gained  all  Clell 
Prestldge  lost  If  there  had  been  in  the  suit 
any  element  of  compromise,  and  in  a  bona 
fide  attempt  to  effectuate  a  compromise  such 
Judgment  had  been  entered,  the  contention 
made  by  plaintiffs  in  error  against  the  Judg- 
ment in  the  instant  case  might  be  sound.  The 
rule  that  a  minor  plaintiff  is  bound  by  a  Judg- 
ment sought  by  bis  next  friend  In  hi>i  behalf 
would  then  apply.  But,  as  above  indicated, 
the  partition  suit  while  brought  in  his  name, 
was  not  brought  in  his  behalf ;  and  the  Judg- 
ment entered  was  a  deliberate  and  arbitrary 
effort  to  sacrifice  his  rights  for  the  l)eneflt 
of  others.    The  whole  partition  proceeding 


was  a  tnuu>actlon  in  quest  of  no  gain  for 
him,  but  was  expressly  to  deprive  him  of 
property  his  legal  title  to  which  was  not 
questioned.  His  mother,  who  as  next  friend 
named  him  as  a  plaintiff  in  the  suit,  was  a 
party  to  the  undertaking  against  him.  What- 
ever her  motive  and  however  honest  her  pur- 
pose, we  think  the  facts  surrounding  and  the 
facts  pervading  the  partition  proceedings  are 
such  as  to  put  the  Judgmoits  attacked  in  the 
same  category,  so  far  as  validity  is  concern- 
ed, with  Judgments  obtained  through  the  ac- 
tive fraud  or  collusion  of  a  minor's  next 
friend.  To  hold  otherwise  would  be  to  per- 
mit the  form  at  the  law  to  be  used  to  subvert 
its  spirit  and  defeat  Its  purpose. 

We  find  nothing  in  the  record  out  of 
which  arises  any  requirement  that  we  reform 
the  Judgment  of  the  court  below  with  refer- 
ence to  costs,  and  we  accordingly  overnile 
the  assignment  of  error  challenging  the  Judg- 
ment with  respect  to  costs. 

The  judgment  is  affirmed. 


BALL  V.  HENDERSON. 


(Court  of  Civil  Appeals  of  Texas. 
Feb.  19,  1921.) 


(No.  8497.) 

Dallas. 


1.  Appeal  and  error  e=3230  —  Objeotions  to 
charge  not  made  before  reading  to  Jury, 
waived. 

Where  no  objection  was  urged  to  the 
court's  charge  in  submitting  either  of  two  is- 
sues, in  the  absence  of  objection  made  and  pre- 
sented to  the  court  before  the  charge  was  read 
to  the  jury,  such  objections  as  could  have  been 
made  must  be  considered  on  appeal  as  having 
been  waived. 

2.  Appeal  and  error  4=3722(1)— Aulgnments 
in  brief  mutt  be  copies  of  assignments  in  mo- 
tion for  new  trial. 

Assignments  of  error  urged  in  the  brief 
must  be,  at  least,  substantialiy  copies  of  the 
assigrnments  presented  in  the  motion  for  new 
trial  filed  in  the  trial  court,  and  an  assignment 
of  error  not  embraced  in  such  motion  cannot 
be  considered. 

3.  Appeal  and  error  «=3302(«)— Gronnd  of  mo- 
tion for  new  trial  that  verdict  unsupported 
by  evidenoe  too  general  for  consideration. 

Ground  of  motion  for  new  trial,  that  the 
judgment  rendered  should  be  set  aside  liecause 
the  verdict  of  the  jury  Is  contrary  to  the  law 
and  the  evidence  and  not  supported  by  the  evi- 
dence, is  too  general  to  justify  its  considera- 
tion on  appeal. 

Appeal  from  Collin  County  Court;  R.  Ii. 
Moulden,  Judge. 

Suit  by  T.  B.  Ball  against  Ernest  Hender- 
son. From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 
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Abernathy  &  Smith,  of  IfcKinney,  for  ap- 
pellant 

T.  O.  Murray  and  John  Doyle,  both  of  Mc- 
Elnney,  for  appellee. 

TALBOT,  3.  The  appellant  sued  the  ap- 
pellee on  a  promissory  note  for  $240.29,  and 
on  account  for  pasturage,  amounting  to 
(10.  Appellant  also  sued  out  a  writ  of  at- 
tachment and  bad  three  bales  of  cotton  at- 
tached. He  asked  Judgment  for  the  amount 
of  his  debt  and  a  foreclosure  of  the  attach- 
ment Hen.  The  appellee  answered  by  gener- 
al denial,  specially  denied  that  the  appellant 
was  the  owner  of  the  note,  and  reconvened 
for  damages,  both  actual  and  exemplary,  for 
the  wrongful  and  m^cious  suing  out  of  the 
attachment.  The  case  was  submitted  to  a 
Jury  upon  special  issues  and  Judgment  render- 
ed by  the  court  upon  the  findings  made,  that 
the  appellant  take  nothing  by  his  suit  and 
that  the  appellee  recover  of  appellant  actual 
damages  in  the  sum  of  $294.25,  and  exem- 
plary damages  in  the  sum  of  $200.  Upon 
the  hearing  of  appellant's  motion  for  a  new 
trial  the  court  required  the  appellee  to  re- 
mit the  amount  of  the  note  sued  on,  and  said 
motion  was  overruled,  and  appellant  perfect- 
ed an  appeal  to  this  court. 

[1]  No  bills  of  exception  were  taken  and 
the  case  is  submitted  in  this  court  on  three 
assignments  presenting  what  Is  claimed  to 
be  fundamental  errors.  The  appellee  objects 
to  a  consideration  of  either  of  the  asslgp- 
ments  of  error,  and  the  objections  are  well 
taken  and  must  be  sustained.  The  first  and 
second  asserts,  respectively,  that  the  court 
erred  in  submitting  special  issue  No.  1,  and 
the  issue  of  exemplary  damages,  because 
there  is  no  pleadings  to  support  the  issue  and 
Judgment.  If  it  should  be  conceded  tl^at 
either,  or  both,  gf  these  assignments  presents 
fundamental  error,  the  matters  complained 
of  cannot  be  considered  on  this  appeal.  It 
is  admitted  by  appellant  that  no  objection 
whatever  was  urged  to  the  court's  charge  in 
submitting  either  of  the  issues,  and.  In  the 
absence  of  objection  made  and  presented  to 
the  court  before  the  charge  was  read  to  the 
Jury,  such  objections  as  should  have  then 
been  made  must  now  be  considered  as  having 
been  waived.  Railway  Oo.  v.  Dickey,  108 
Tex.  126,  187  S.  W.  184;  Heldenheimer, 
Strassburger  &  Co.  v.  Railway  Co.,  197  S.  W. 
886.  In  the  last  case  cited  it  is  held  that 
the  statute  makes  no  exception  as  to  funda- 
mental errors,  but  declares  that  all  objections 
not  presented  to  the  court  In  the  time  and 
manner  prescribed  shall  be  regarded  as  waiv- 
ed. 

[2]  The  third  assignment  of  error  Is  that 


the  court  erred  in  not  setting  aside  the  Judg- 
ment rendered  and  granting  the  appellant  a 
new  trial:  (1)  Because  the  ancontradicted 
evidence  showed  that  the  plaintiff  was  the 
owner  and  holder  of  the  note;  (2)  because 
the  uncontradicted  evidence  showed  that  the 
appellee  admitted  his  liability  on  the  note; 
(3)  because  the  court  refused  to  render  Judg- 
ment in  appellant's  favor  on  the  note,  but 
entered  Judgment  that  appellant  take  nothhig 
on  the  note;  (4)  because,  the  trial  being  b? 
a  Jury,  the  court  having  erroneously  sub- 
mitted the  issues  to  the  Jury  as  to  whether 
or  not  the  appellant  owned  the  note,  the  Jury 
having  found  that  he  did  not  own  the  note, 
and  also  found  exemplary  damages  In  the 
sum  of  1200  against  appellant,  the  court 
could  not  cure  the  error  by  requiring  the  ap- 
pellee to  enter  remittitur  on  the  Judgment, 
but  should  have  granted  a  new  trial  and  per- 
mitted the  Jury  to  pass  upon  the  question  of 
exemplary  damages  under  a  charge  that  the 
note  was  a  valid  subsisting  obligation  of  the 
appellee  and  that  the  appellant  was  entitled 
to  recover  thereon.  This  assignment  is  sub- 
mitted as  a  proposition,  and  under  it  the 
further  proposition: 

"That  it  is  the  province  of  the  jury  to  pass 
upon  the  question  qf  exemplary  damages,  un- 
der a  charge  of  the  court,  that  the  note  was  a 
valid  subsisting  obligation  of  the  defendant,  and 
that  the  plaintiff  was  entitled  to  recover  there- 
on." 

It  may  be  admitted  that  the  assignment 
and  proposition  express  correct  abstract 
principles  of  law,  but  in  the  condition  of  the 
record  they  cannot  be  applied  in  this  case. 
Tliere  is  no  such  assignment  of  error  as  the 
one  here  presented  in  the  transcript,  and  the 
errors  therein  complained  of  cannot  be  re- 
garded as  fundamental.  The  law  now  is 
that  the  assignments  of  error  urged  in.  the 
brief  must  be,  at  least,  substantially  copies 
of  the  assignments  presented  In  the  motion 
for  a  new  trial  filed  in  the  trial  court,  and 
that  an  asignment  of  error  not  embraced  in 
such  motion  cannot  be  considered. 

[3]  It  was  urged  in  the  appdlant's  motion 
for  a  new  trial  that  the  Judgment  rendered 
ought  to  be  set  aside,  "because  the  verdict  ot 
the  Jury  returned  herein  is  contrary  to  the 
law  and  the  evidence  and  not  sui^wrted  by 
the  evidence" ;  but  this  ground  of  the  motion 
was  not  copied  in  the  brief  and  urged  wa  a 
reason  why  the  case  should  be  reversed. 
But,  if  it  had'  been,  it  is  manifestly  too  gener- 
al, under  the  uniform  decisions  of  our  ap- 
pellate courts,  to  Justify  Us  oonsideratioD 
on  this  appeal. 

The  Judgment  Is  affirmed. 
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INDEPENDENT  OBDER  OP  PtTRITANS  ▼.  PARKER 
(118  S.W.) 

"I  agree  to  be  governed  by  the  laws  and  by- 
laws of  the  Supreme  Iiodge  and  of  this  local 
lodge  of  which  I  am  now  about  to  become  a 
member." 


INDEPENDENT  ORDER  OF  PURITANS  V. 
PARKER.  (No.  2361.) 

Texarkana. 


(Court  of  CStO  Appeal*  of  Texas, 
Feb.  3,  1921.) 

I.  Insiraww  «=>7I9(3),  755(3)— By-law  of 
fratenal  aoolety  aot  suflldeatiy  certain  to 
raise  rates;  retention  of  paymanta  waives 
their  Insuflldency. 
On  the  certificate  of  a  member  of  a  frater- 
nal society  providing  that  the  beneiidary  would 
oa  the  death  of  insured  be  paid  $1,000  if  in- 
sured had  complied  with  all  by-laws  then  exist- 
ing or  thereafter  in  force,  such  sum  is  recov- 
erable, the  monthly  assessment  provided  by  the 
certificate  having  been  regularly  paid  and  ac- 
cepted without  any  knowledge  by  insured  that 
it  was  insufficient  to  maintain  that  amount  of 
insnrance,  notwithstanding  a  by-law  enacted 
after  issuance  of  certificate  providing  that  the 
amount  of  insurance  payable  on  a  certificate 
shall  depend  on  and  be  fixed  and  determined  by 
the  amount  of  monthly  premium  payments  at 
the  age  attained  by  the  member  at  the  rate  on 
the  basis  of  the  American  Mortality  ESxperience 
Tables;  it  being  impossible  for  any  one  other 
than  an  expert  actuary  to  determine  from  the 
tables  that  any  greater  payment  was  required, 
and  the  by-law  being  therefore  inoperative. 

2.  Insttranoe  «=>7 1 9  (3)— Fraternal  benefit  ao- 
olety may  raise  rates  on  existing  oertlfloatei 

Under  Vernon's  Sayles'  Ann.  Oiv.  Bt.  1»14, 
art.  4834,  a  fraternal  benefit  society  may  by 
by-law  raise  amount  of  asseasmenta  payable 
on  an  existing  .policy. 

3.  Insnrance  €=a7 1 2— Statute  against  society 
aooeptlag  transfer  of  membership  Inapplleable 
to  foreign  society. 

Vernon's  Sayles'  Ann.  Oiv.  St.  1914,  art. 
4841,  inhibiting  a  domestic  fraternal  benefit 
society  accepting  transfer  of  memliership,  un- 
less evidenced  in  a  certain  way,  is  inapplicable 
to  a  society  of  another  state. 

Api>efa  frwn  District  Court,  Upsbor  Coun- 
ty;  J.  R.  Warren,  Judge. 

Action  by  W.  R.  Parker  against  the  Inde- 
pendent Order  of  Puritans.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Our  ITnlted  Brotherhood,  a  fraternal  bene 
ficiary  society,  chartered  under  the  laws  of 
Texas,  Issued  to  SalUe  F.  Parker  on  July  25, 
1912,  a   certificate  of  life  insurance  which 
reads  as  follows: 

"That  Sallie  F.  Parker,  a  member  of  Latch 
liOdge  No.  158  of  Our  United  Brotherhood,  lo- 
cated at  Latch  in  Upshur  county,  Texas,  while 
in  good  standing  as  a  member  of  this  society  is 
entitled  to  participate  in  its  beneficiary  fund 
in  the  sum  of  one  thousand  dollars  upon  the 
death  of  the  insured,  to  be  paid  to  William  K. 
Parker,  related  to  said  member  ns  husband,  and 
in  conformity  with  the  conditions  on  the  back 
hereof  and  with  the  by-laws  as  they  now  are 
or  may  hereafter  be  lawfully  amended," 

On  the  policy  was  the  following,  signed  by 
the  Insured: 


The  following  are,  as  material,  the  condi- 
tlons  referred  to  an(^  made  a  part  of  tbe 
certificate: 

"First  This  certificate  is  issued  in  consid- 
eration of  the  agreements,  representations  and 
warranties  made  by  the  within  named  member 
in  the  original  application  for  membership,  to- 
gether with  the  answers  made  thereon  to  the 
medical  examiner,  and  in  consideration  of  the 
payments  heretofore  made  and  of  agreement 
to  pay  dues  and  assessments  in  compliance  with 
the  laws  of  the  society  as  long  as  he  or  she 
remains  a  member. 

"Second.  Should  death  occur  in  six,  twelve  or 
eighteen  months  of  membership,  then  sixty  ^ 
per  cent.,  seventy  per  cent,  or  ninety  per  cent., 
respectively,  of  the  amount  of  the  certificate 
shall  be  paid.  Should  death  occur  after  twen- 
ty-four months  of  membership  the  full  face 
thereof  shall  be  paid,  provided  that  at  the  time 
of  death  the  member  is  in  good  standing  and 
has  complied  with  all  the  laws,  rules  and  regu- 
lations of  the  society  then  in  force." 

The  following  "rider"  is  attadied  to  the 
above  policy  and  Is  a  part  thereof: 

"Ihe  Independent  Order  of  Puritans  of  Pitts- 
burg, Pa.,  a  fraternal  beneficiary  order  oper- 
ating under  the  laws  of  Pennsylvania,  here- 
with agrees  to  assume  the  insurance  contract 
Habilities,  subject  to  all  laws,  regulations  and 
rules  of  the  Supreme  Council,  as  set  forth  in 
the  contract  to  which  this  rider  is  attached,  be- 
ing No.  6968  issued  by  Our  United  Brother- 
hood, Sulphur  Springs,  Texas,  tliis  October  j!9, 
1914." 

The  Insured  died  April  10, 1919.  The  beno- 
fldary  in  the  policy  brought  the  suit  against 
the  Independent  Order  of  Puritans  on  its  ob- 
ligation to  assume  and  jpay  the  policy,  tor  the 
sum  stated  in  the  face  of  the  policy,  the  stat- 
utory penalty  of  12  per  cent  and  attorney's 
fees,  and  $11.10  advanced  assessments  paiQ. 
The  defendant  answered  by  general  denial, 
and  especially  that  the  Supreme  Council,  act- 
ing within  its  authority,  on  June  17,  1915, 
passed  a  resolution,  In  order  to  provide  a 
necessary  and  required  fund  to  pay  policies, 
providing: 

"That  the  amount  of  insurance  payable  under 
all  existing  and  outstanding  life  insurance  con- 
tracts in  this  order  either  for  the  payment  of 
annuity  or  lump  sum  amoimts,  shall  depend 
upon  and  be  fixed  and  determined  by  the 
amount  of  the  monthly  premiums  on  payments 
at  the  age  attained  by  the  member  at  the  rate 
on  the  basis  of  the  American  Experience  Mor- 
talities Tables  at  four  per  cent,  and  claims 
hereafter  existing  against  the  order  shall  be 
paid  upon  that  basis." 

It  was  further  alleged  that  the  Insured  had 
notice  of  the  law  passed  by  the  Supreme 
Council,  and  was  at  her  death  paying  $1.10 
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monthly  dues,  which  rate  at  her  age  entitled 
her  under  the  said  law  to  $447.15  and  no 
more,  which  amount  was  tendered  into  court 
The  plaintiff  filed  a  supplemental  petition  of 
general  daiial  and  of  estoppel  as  follows: 

"That  the  insured  was  never  willing  or  con- 
sented to  any  reduction  in  the  amount  payable 
under  said  policy  below  fl,00O,  but  always 
stood  ready  and  willing  to  pay  to  the  defendant 
whatever  aBaessment  was  necessary  to  entitle 
the  beneficiary  under  lier  policy  of  insurance, 
name  this  plaintiff  to  receive  at  her  death  the 
sum  of  one  thousand  dollars;  that  she  was  nev- 
er notified,  informed  or  knew  from  any  source 
that  the  amount  which  she  continually  paid  to 
the  defendant,  and  which  was  accepted  as  dues 
from  her,  was  not  sufiScient  to  entitle  her  said 
beneficiary  to  $1,000  at  her  death.  That  said 
insured  and  this  plaintiff  were  ignorant  and 
unlearned  people;  that  they  did  not  know  how 
much  insurance  could  be  bought  for  the  dues 
she  was  paying  to  the  defendant  under  the 
American  Experience  Mortality  Table,  and  were 
led  to  believe  by  the  acts  and  conduct  of  the 
defendant,  in  not  charging  the  amount  payable 
according  to  the  face  of  her  policy  and  in  not 
notifying  her  that  the  amount  she  was  paying 
would  not  buy  that  amount  of  insurance,  and 
defendant  is  now  estopped  from  claiming  any 
reduction  in  said  policy.  This  plaintiff  shows 
to  the  court  that  he  is  willing  to  now  pay  to  the 
defendant  such  an  additional  amount  over  and 
above  the  $1.10  per  month  as  may  be  necessary 
to  boy  $1,000  of  insurance  under  the  by-laws 
of  the  defendant,  and  here  now  tenders  into 
court  such  an  amount  as  this  court  may  find 
to  be  necessary." 

Tlie  court  after  hearing  the  evidence  en- 
tered Judgment  In  favor  of  the  plaintiff  for 
$1,000  and  Interest,  denying  a  recovery  for 
the  attorney's  fees,  penalty,  and  advance 
premiums  paid. 

The  facts  are  undisputed,  and  there  is  pre- 
sented on  appeal  a  single  question  of  law. 

The  insured  was  born  November  15,  1876. 
She  regularly  paid  m<mtlily  dues  to  the 
aQiount  of  $1.10  from  the  date  of  the  policy 
tmtU  the  date  of  her  death,  and  which  were 
regularly  accepted  by  the  appellant  It  was 
admitted  on  the  trial: 

"That  the  dues  of  SaUie  P.  Parker  were  paid 
in  the  defendant  order  up  to  the  time  of  her 
death,  and  that  there  is  no  delinquent  dues  on 
the  poHcy  or  certificate  of  membership  in  suit." 

It  was  proven  by  defendant  that  in  June, 
1915,  at  a  regular  meeting  of  its  Supreme 
Council,  the  by-laws  were  regularly  and  le- 
gally amended  as  set  out  In  the  resolution 
pleaded.  Notice  was  published  In  the  official 
paper  of  appellant  of  the  passing  of  the  new 
by-law,  and  insured  had  constructive  notice 
of  such  amendment  of  the  by-law,  but  she  did 
not  have  any  actual  knowledge  that  the  rate 
was  changed,  and  she  did  not  know  that  the 
assessment  she  was  paying  would  not  buy  or 
pay  for  $1,000  insurance.  She  believed  she 
was  paying  assessments  on  $1,000.    The  orlg- 


the  "rider"  put  thereon,  and  there  is  no  evi- 
dence that  she  consented  to  a  reductiCMi  of  the 
amount  of  Insurance.  T^ere  is  no  evidence 
that  the  appellant  ever  notified  her  of  any 
reduction  in  the  amount  of  Insurance  b^ow 
$1,000.  The  by-laws  of  the  appellant  and  the 
mortality  table  adopted  are  in  evidence,  and, 
being  unchallenged,  will  be  here  adopted, 
without  necessity  of  copying  herein. 

J.  M.  Buford,  of  Mt.  Pleasant,  for  appel- 
lant. 

T.  H.  Briggs,  of  Gilmer,  and  Simpson,  Las- 
seter  &  Gentry,  of  Tyler,  for  appellee. 

LBVT,  J.  (after  stating  the  facts  as  above). 
[1, 2]  The  p<dlcy  in  suit,  issued  by  Our  United 
Brotherhood   in   June,    1912,    provided    that 
the  beneficiary  named  therein  would  be  paid 
upon  the  death  of  the  Insured  "the  sum  of 
one  thousand  dollars"  out  of  the  beneficiary 
fund  of  the  society,  if  the  insured  had  com- 
plied with  all  the  laws  duly  enacted  at  the 
time  of  or  subsequent  to  the  issuance  of  the 
policy.    In  October,  1914,  the  appellant  as- 
sumed in  writing  "the  contract  Uabilities"  of 
the  first  society  on  this  policy  iu  suit    The 
rate  or  monthly  assessment  that  the  insured 
was  to  pay  was  fixed  and  stated  in  the  policy 
at  $1.10,  and  this  sum  the  Insured  regularly 
paid  each  month  from  the  date  of  the  policy 
to  the  time  of  her  death  In  April,  1919.    These 
monthly  assessments  were  received  and  ac- 
cepted by  the  appellant  from  ,the  date  of  its 
contract.    Insured  was  not  in  default  at  her 
death  in  any  payment  of  dues  and  assess- 
ments in  the  amount  mentioned,  as  admitted 
in  the  trial.     In  June,  1915,  tbe  Supreme 
Council,  which  is  the  legrislative  l)ody  of  ap- 
pellant, acting  within  its  authority,  duly  en- 
acted a  by-law,  with  the  inteuti<m  of  provid- 
ing a  necessary  reserve  fund  by  means  of 
rerating  and  increasing  the  monthly  premium 
payments  on  all  existing  and  outstanding  pol- 
icies of  insurance.    And  the  real  ctmtroversy 
in  the  trial  of  this  case  under  the  pleadings 
and  evidence  was  whether  the  monthly  pre- 
mium payments  of  the  insured  at  the  time  of 
her  death  legally  entitled  the  beneficiary,  im- 
der  the  by-law  enacted  in  June,  1915,  to  re- 
cover the  sum  of  $1,000  stated  in  the  face  of 
the  policy,  or  the  reduced  amount  of  $447.15. 
The  point  made  by  the  appellant  on  appeal 
is  that  the  recovery  of  the  face  amount  of  tlie 
policy,  as  determined  by  the  court,  was,  under 
the  undisputed  evidence,  legally  erroneous  be- 
cause the  monthly  premium  payments  of  the 
Insured  an  the  policy  only  entitled  the  bene- 
ficiary, under  the  terms  of  the  by-law  of  June, 
1915,  to  the  sum  of  $447.15,  and  no  more. 
It  is  thought  that  the  appellee  proved  a  li- 
ability for  the  face  of  the  policy,  unless  the 
evidence  offered  by  appellant  under  its  an- 
swer has  the  legal  effect  to  reduce  the  amount 
of  insurance  below   the  face  of  the  policy. 
It  is  not  contended  that  the  amount  of  $1,000 


inal  policy  was  never  changed  except  as  to  stated  in  the  policy  was  an  amount  in  ex- 
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cess  of  the  authority  of  appellant  to  pay  un- 
der Its  laws  If  the  required  monthly  premium 
payments  have  been  made  by  the  Insured. 
For  section  2  of  article  12  of  appellant's  G«i- 
eral  Laws,  existing  at  tbe  time  and  now  in 
force,  provides: 

"Straight  life  certificates  payable  at  death 
only  shall  be  issued  for  sums  not  less  than 
$250.00  and  not  more  than  |2,000.00  on  receipt 
of  official  notice  and  in  accordance  with  the 
following  table  of  rates:  (Here  follows  the 
,  taUe  of  rates)." 

It  does  not  appear,  nor  Is  it  ccmtended  on 
appeal,  that  the  monthly  premium  payments 
of  fl.lO  made  by  the  insured  were  not  In 
accordance  with  snch  "table  of  rates."  Did 
the  by-law  of  June,  1915,  alter  such  "table 
of  rates"  and  by  Its  terms  or  under  its  provi- 
sions make  the  monthly  premium  payment  of 
$1.10  an  Inadequate  and  Insuflaclent  premium 
for  $1,000  of  Insurance  at  the  age  of  the  in- 
sured in  the  instant  policy?  The  by-law  In 
question  provides: 

"The  amount  of  insurance  payable  on  all 
existing  and  outstanding  life  insurance  con- 
tracts in  this  order,  either  for  the  payment  of 
annuity  or  lump  sam  amounts,  shall  depend 
upon  and  be  fixed  and  determined  by  the  amount 
of  the  monthly  premium  payments  at  the  age 
attained  by  the  member  at  the  rate  on  the 
basis  of  the  American  Mortality  Experience 
Tables  at  four  per  cent,  and  claims  hereafter 
existing  against  the  order  shall  be  paid  on  that 
basis." 

The  preamble  or  caption  of  tbe  act  declar- 
ed tbe  purpose  of  the  by-law  to  be  "to  regu- 
late the  certificates  now  In  force  where  the 
premiums  paid  are  not  sufficient  to  provide 
the  necessary  reserve  to  meet  such  valua- 
tions." Plainly  it  was  the  object  of  the  by- 
law to  rerate  and  adjust  "the  amount  of  the 
monthly  premium  payments"  on  existing  i)ol- 
Icies  of  the  society,  in  accordance  with  and 
based  on.  the  spedfled  mortality  tables.  Tbe 
face  of  the  by-law,  as  seen,  Is  in  general 
terms  and  leaves  "tbe  monthly  premium  pay- 
ments" or  "the  rate"  at  the  age  attained  by 
the  member  required  to  be  paid  to  "depend 
upon  and  l>e  fixed  and  determined"  on  the 
basis  and  in  accordance  with  the  rates  stated 
in  the  spedfled  mortality  tables.  In  effect 
tbe  by-law  adepts  tbe  spedfled  mortality 
tables  as  a  plan  in  itself  flxlng  the  amount  of 
monthly  premium  payments  required  for  a 
given  amount  of  insurance.  The  appellant 
bad  the  right  to  adopt  a  by-law  altering  and 
raising  rates  or  assessments  payable  montlily, 
and  which  only  was  here  undertaken  to  be 
done.  Article  4S34,  Vernon's  Sayles'  Stat.; 
2  Joyce  on  Ins.,  f  748;  United  Benevolent 
Ass'n  V.  Cass,  54  Tex.  Civ.  App.  628,  110  S. 
W.  123;  as  reference  see  Pratemal  Mystic 
Circle  V.  Ericson,  131  S.  W.  92.  And  the  in- 
sured was  bound  by  the  by-law;    and  the 


liability  of  the  insured  to  assessments  joMSt 
depend  upon  the  by-law.  Since  tbe  by-law 
does  not  otherwise  flx  the  monthly  premiums, 
reference  necessarily  must  be  made  to  the 
spedfled  mortality  tables  adopted  to  deter- 
mine the  monthly  premium  payments  re- 
quired of  the  insured  at  hw  age  to  be  paid. 
The  appellant  proved  by  an  expert  actuary  of 
15  years'  continuous  experience: 

"Yes,  I  know  what  the  American  Bxperience 
Mortality  Tables  are,  and  I  have  a  copy  of  the 
same  in  my  possession,  the  American  Expe- 
rience Mortality  Tables  in  an  expression  of  tbe 
mortality  experience  of  several  life  insurance 
companies  during  many  years  of  operation  re- 
duced to  tabular  form  through  mathematical 
process.  The  expression  'four  per  cent'  means 
that  the  rates  made  in  accordance  with  said 
table  of  mortality  are  upon  tbe  assumption  of 
four  per  cent,  compound  interest  being  earned 
on  the  accumulated  reserves  thereunder.  This 
table  is  recognised  as  a  standard  by-law." 

There  is  attached  to  this  deposition  as  iden- 
tlfled  by  the  witness  a  copy  of  the  American 
Experience  Mortality  Tables,  showing  the  fol- 
lowing Information  witbl  respect  to  ages 
from  30  to  39: 
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The  actuary,  continuing,  testifled  that  tbe 
amount  of  in»urance  purchased  by  $1.10  per 
month  at  the  age  of  the  insured  (36  years)  is 
$447.15.    He  further  testifled  that— 

"The  said  tables  are  used  by  practically  all 
the  life  insurance  companies  operating  in  the 
United  States." 


As  the  proof  is  afllrmatlve  that  the  mortal- 
ity table  In  evidence  is  a  copy  of  the  Ameri- 
can Experience  Mortality  Tables  "used  by 
practically  all  the  life  insurance  companies 
oi)erating  in  tbe  United  States,"  it  must  be 
considered  as  conclusive  that  the  by-law 
adopted  that  very  identical  mortality  table 
liere  copied  ift  the  record.  Considering,  then, 
the  mortality  table  here  proven,  there  Is  not 
disclosed  a  stated  rate  or  fixed  amount  of 
monthly  premium  payments  for  Insurance. 
And  by  the  terms  of  the  law  tbia  mortality 
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table  must  be  taken  by  tbe  Insured  as  the 
available  source  of  information  for  the  pur- 
pose of  determining  the  monthly  premium 
table  or  rate  of  assessment  required  of  her. 
The  by-law  does  not  authorize  or  require  the 
Insured  member  to  go  outside  of  this  mortal- 
ity table  for  farther  Information  as  to  the 
premium  payments  required  for  insurance. 
An  insured  member,  then,  in  looking  to  such 
mortality  table  for  the  purpose  of  complying 
with  the  by-law,  would  only  find  that  at  his 
age  a  given  per  cent  in  a  thousand  die  and 
that  his  life  expectancy  Is  only  so  many 
years.  It  is  not  fairly  supposable  that  an 
insured  member  could  take  the  information 
merely  as  to  longevity  of  life,  and  from  such 
data  only  know  or  even  be  able  to  compute 
the  required  m<mtlily  premium  payments  for 
Insurance.  In  this  case  even  the  experience 
of  an  ezi)ert  actuary  was  required  to  state 
the  amount  of  Insurance  a  given  monthly 
•premium  would  pay  for,  and  that  computa- 
tion was  made  by  him,  seemingly,  on  ex- 
trinsic facts  outside  the  Information  imparted 
by  the  mortality  tables.  To  require  an  in- 
sured member  to  determine  from  this  table 
as  proven  the  amount  of  monthly  premiums 
payable  would  be  to  require  him  to  seek  the 
services  of  »n  exx)ert  actuary.  This  Is  not 
required  by  the  terms  of  the  by-law.  The  in- 
sured member  is  not  required  to  go  outside 
the  terms  of  the  by-law  In  order  to  avoid  a 
forfeiture  or  reduction  of  amount  of  his  in- 
surance. The  by-law  in  order  to  be  operative 
must  be  reasonably  certain  in  its  terms,  or 
capable  of  being  complied  with  according  to 
Its  terms.  It  Is  conceded  In  the  record  that 
the  insured  had  no  other  notice  of  the  month- 
ly premium  payments  than  this  by-law  would 
be  held  to  have  charged  her  with.  A  reduc- 
tion of  tbe  amount  of  insurance  for  failure  of 
compliance  on  the  part  of  the  insured  with 
the  by-law  according  to  its  terms  could  not 
be.  It  Is  b^ieved,  legally  predicated  on  the 
pleading  and  evidence  in  this  case.  There  Is 
no  sufSdent  proof  of  any  increased  rates  by 
the  by-law  itself,  nor  any  rule  or  order  there- 
after of  the  society.  The  burden  of  proof 
was  on  the  appellant  to  show  increased  premi- 
um payments  under  the  terms  of  tbe  by-law. 
The  evidence  showing  as  it  did  that  the  in- 
sured paid  the  monthly  premiums  required 
under  the  valid  laws  of  the  society,  her  ben- 
eficiary should  recover,  as  done,  the  face  of 
the' policy.  The  appellant  with  knowledge  of 
the  facts  collected  such  premiums  as  she 
paid,  and  retained  them  without  objection 
until  after  her  death.  The  first  assignment 
of  error  is  overruled. 

[3]  The  second  assignment  is  overruled. 
There  Is  no  proof  showing  a  merger  of  the 
two  societies.  The  appellant  is'  not  a  domes- 
tic society  so  as  to  come  under  the  terms  of 
the  provision  of  article  4S41,  Vernon's  Sayles' 
Jtatutes. 
The  judgment  Is  affirmed. 


EASTERN  TEXAS  ELECTRIC  CO.  V.   ■ 
REAGAN.     (No.  850.) 

(Ck>nrt  of  Civil  Appeals  of  Texas.    Beaumont. 
Feb.  12,  1921.) 

t.  Appeal  and  error  4=3773(2)— ApM*I  ot 
dismissed  for  failure  to  file  brief  la  Uw, 
where  appellee  aot  iajiired. 

An  appeal  will  not  be  dismissed  for  appel- 
lant's failure  to  file  brief  within  time  reqnirrd 
by  Eev.  St.  art.  2115,  where  it  affirmatively, 
appears  that  appellee  was  not  injured  thereby. 

2.  Carriers  «=>277(4)— Not  liable  for  lajaries 
to  passeager  walking  to  other  statloa  •■  fail- 
ure of  car  to  stop. 

Interurban  railroad,  which  was  negligent  in 
not  Btopping  its  car  for  passenger  at  station 
in  town  containing  a  hotel,  was  not  liable  for 
injuries  received  by  passenger  in  walking  10 
miles  to  other  town;  such  damages  not  being 
within  the  contemplation  of  the  parties. 

3.  Damages  «=>62( I) —Passenger  for  whom 
car  did  not  stop  oontrlbutorily  negligent  In 
walking  to  other  town. 

Where  passenger,  on  failure  of  interurban 
car  to  stop  for  him  at  station  at  small  town 
containing  a  hotel,  without  making  an  effort  to 
secure  lodging,  walked  10  or  12  miles  to  other 
town,  he  was  contributorily  negligent,  predod- 
ing  him  from  recovering  damages  from  rail- 
road. 

Appeal  from  Jefterson  County  Court;  D. 
P.  Wheat,  Judge. 

Action  by  O.  H.  Eeagan  against  the  East- 
em  Texas  Electric  Company.  Judgment  for 
plaintifT,  and  defendant  appeals.  Affirmed, 
subject  to  filing  of  remittitur. 

Orgain  &  Carroll,  of  Beaumont,  tot  ap- 
pellant. 
C.  W.  Howth,  of  Beaumont,  for  appdlee. 

WALKEK,  J.  [1]  AppeUee's  motion  to  dis- 
miss this  appeal  for  the  failure  of  appellant 
to  file  its  brief  herein  within  the  time  pro- 
vided by  law  is  denied.  This  cauae  was  filed 
in  this  court  on  the  7th  day  of  September, 
1920.  Appellant  filed  its  brief  with  the  clerk 
on  the  6th  day  of  January,  and  this  cause 
was  submitted  before  us  on  the  3d  Instant 
Appellee  filed  this  motion  to  dismiss 
on  the  13th  of  January,  and  on  tbe  name 
day  filed  his  brief.  The  statement  of  facts 
in  this  case  consists  of  sevoi  typewritten 
pages.  Appellant's  brief  contains  nine  type- 
written pages.  It  does  not  appear  that  ap- 
pellee has  suffered  Injury  by  the  failure  of 
appellant  to  file  its  brief  within  the  time 
provided  by  article  2115,  R.  C.  S.,  but  rath- 
er it  afllrmatlvely  appears  he  was  not  in- 
jured. S.  A.  &  A.  P.  Railway  Co.  v.  Holden, 
93  Tex.  211,  54  S.  W.  751;  I.  &  G.  N.  Ry. 
Co.  v.  Walters,  161  S.  W.  916;  Danner  v. 
Walker-Smith  Co.,  154  S.  W.  293;  RaUway 
Co.  V.  Wood  Bros.,  147  S.  W.  283. 
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Appellee's  cauae  of  action  Is  based  on  the  [  863;   Railway  Co.  v.  Pruett,  200  Ala.  675,  77 


following  facts :'  On  the  evening  of  the  10th 
of  December,  1919,  he  went  from  Beaumont 
to  Kederland  as  a  passenger  on  one  of  de- 
fendant's interurban  cars,  operating  between 
Beaumont  and  Port  Arthur.  Nederland  la 
10  or  12  miles  from  Beaumont.  His  purpose 
was  to  call  on  a  yoimg  lady  living  a  short 
distance  from  Nederland.  He  was  driven 
out  to  her  home  by  a  Jitney  driver,  with 
whom  he  left  directions  to  call  for  him  in 
time  for  the  last  Beaumont  car,  which  pass- 
ed through  Nederland  about  12:30  a.  m.  The 
driver  called  for  blm,  but  before  getting 
bim  to  the  station  the  car  broke  down,  and 
appellee  walked  a  few  blocks  to  the  station. 
Under  the  facts,  appellant  was  guilty  of 
negligence  in  not  stopping  its  car  for  appel- 
lee. He  then  walked  from  Nederland  to 
Beaumont,  without  making  any  effort  to  se- 
cure lodging  at  Nederland.  This  wa^  a 
small  town,  but  contained  a  hotel,  which  was 
usually  crowded,  and  was  crowded  that 
night  Because  of  the  bad  condition  of  the 
dirt  road,  he  could  not  have  reached  Beau- 
mont that  way.    Appellee  testified: 

"I  was  working  in  Beaumont  at  that  time, 
and  didn't  want  to  miss  work,  or  be  late  for 
work  the  next  morning',  so  I  set  out  to  walk 
to  Beaumont.  It  was  about  10  miles  from 
Nederland  to  Beaamont,  and  at  times  it  was 
very  dark  as  I  walked  along  the  interurban 
track,  and  it  was  cold  and  disagreeable.  I 
walked  along  the  best  I  could.  I  got  chilled 
and  took  cold  while  walking,  and  fell  and 
wrenched  my  ankle  and  sprained  same.  I  bad 
Dr.  F.  S.  Martin  to  dress  same  early  the  next 
morning.  I  have  not  recovered  yet  from  the 
cold  I  caagfat.  It  still  affects  my  Imigs,  and  I 
have  never'  regained  the  strength  I  had  prior 
to  that  night.  I  weigh  a  good  deal  less  than 
I  weighed  prior  to  that  time.  The  bonse  where 
my  girl  lived  was  a  three-room  house  and  there 
were  six  people  living  there." 

{2,  3]  Under  the  charge  of  the  court  plain- 
tiff recovered  damages  for  the  injury  re- 
ceived by  him  In  his  walk  to  Beaumont  that 
night  On  the  facts  of  this  rAord  we  sus- 
tain appellant's  assignment  that  such 
damages  as  suffered  by  appellee  were  not 
within  the  contemplation  of  the  parties,  and 
that  he  was  guilty  of  contributory  negli- 
gence In  imdertaking  this  walk.  Railway  Co. 
V.  Addison,  100  Tex.  241,  97  S.  W.  1037,  8 
L.  R.  A.  (N.  S.)  880;  Railway  Co.  v.  Cole, 
66  Tex.  562,  1  S.  W.  629;  Railway  Co.  v. 
Thomas,  27  S.  W.  419 ;  Railway  Co.  v.  Cleve- 
land, 33  S.  W.  687;  Cook  v.  RaUway  Co., 
160  S.  W.  123;  Railway  Co.  v.  Flemtag,  14 
Lea  (Tenn.)  128;  Railway  Co.  v.  BIrney,  71 
lU.  391. 

Appellee  cites  the  following  authorities  as 
sustaining  bis  position:  Nevill  v.  Railway 
Co.,  211  S.  W.  523 ;  Railway  Co.  v.  Foster, 
46  Tex.  Civ.  App.  517,  103  S.  W.  194 ;  Fen- 
Ion  V.  Railway  Co.,  99  Wash.  289,  169  Pac. 


South.  49;  Railway  Ctt.  v.  Gentry,  197  S. 
W.  482;  Railway  Co.  v.  Thorn,  197  S.  W. 
778.  As  we  construe  these  a'Uthorltles,  they 
snstaln  the  proposition  of  law  we  have  Jiist 
announced.  In  the  Nevill  Case  the  court 
held  that  he  raised  an  Issue  in  bis  favor 
against  contributory  negligence  by  making 
two  efforts  to  secure  lodging  before  taking 
the  walk.  Appellee  was  under  no  pressing 
necessity  to  reach  Beaumont  that  night.  By 
taking  an  early  morning  car  from  Neder- 
land, so  far  as  this  record  shows,  be  could 
have  reached  Beaumont  In  time  for  his 
work.  . 

Appellant  Insists  that  it  is  not  liable  for 
anything  except  nominal  damages,  and  sug- 
gests |15  as  a  proper  recovery.  We  agree 
'With  appellant  on  this  statement  of  the  law, 
but  suggest  $25.  If  appellee  will  file  a  re- 
mittitur within  15  days  from  the  date  of 
this  Judgment,  reducing  his  recovery  to  $'25, 
the  case  will  be  affirmed.  Otherwise,  It  will 
be  reversed  and  remanded,  to  be  tried  under 
the  principles  announced  1b  Railway  Co.  v. 
Addison,  100  Tex.  241,  97  S.  W.  1037,  8  L. 
R.  A.  (N.  S.)  880. 

The  requisite  remittitur  having  been  filed, 
judgment  for  $26  was  on  March  3,  1921,  af- 
firmed. 


AUTOMOBtLE  UNDERWRITERS  OF 
AMERICA  V.  BROOKS.     (No.  9474.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Feb.  26,  1921.) 

1.  Appeal  and  error  <s=>282— Motion  for  new 
trial  not  necessary  to  consideration  of  ruling 
at  trial  by  court. 

Where  the  trial  on  issues  raised  by  se- 
questration and  replevin  proceedings  was  to 
the  court  without  a  jury,  objection  to  assign- 
ments of  error  attacking  a  ruling  austoining  a 
plea  to  the  jurisdiction  on  the  ground  that  there 
was  no  motion  for  new  trial  in  the  court  below 
cannot  be  sustained. 

2.  Courts  «=»I68— County  court  has  jurisdic- 
tion of  action  to  recover  automobile  of  value 
of  $600. 

Where  plaintiff,  in  an  action  to  recover  pos- 
session of  a  Ford  automobile  alleged  to  be  of 
the  value  of  $600,  sued  out  of  the  county  court 
in  which  action  was  begun  a  writ  of  sequestra- 
tion, and  defendant  replevied  the  automobile, 
^hich  the  sheriff  assessed  at  the  value  of  $600, 
the  county  court  was  not  'without  jurisdiction 
under  Const,  art.  6,  I  8,  for  the  section  applies 
only  to  suits  for  a  trial  of  the  right  of  per- 
sonal property,  as  provided  for  in  Rev.  St. 
arts.  7789,  7778,  showing  that  the  proceeding 
is  to  be  transferred  to  the  district  court  only 
when  the  dalm  to  the  property  sequestered 
is  by  a  third  person,  while  here  it  was  claimed 
by  defendant 
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Appeal  from  Young  County  Court;  W.  P. 
Stlnson,  Judge. 

Suit  by  the  Automobile  Underwriters  of 
America  against  U  W.  Brooks.  An  automo- 
bile taken  on  writ  of  sequestration  sued  out 
by  i^aintiff  was  replevied  by  defendant,  and 
defendant's  plea  to  the  Jurisdiction  of  the 
county  court  having  been  sustained,  plaintiff 
appeals.     Reversed  and  remanded. 

Marshall  &  King,  of  Graham,  fw  appellant 
T.  G.  Binkley  and  Johnstm  &  Johnson,  all 
of  Graham,  for  appellee. 

CONNER,  C.  J.  This  suit  was  instituted 
by  the  appellant  association  against  the  ap- 
pellee, L.  W.  Brooks,  to  recover  possession  of 
a  certain  Ford  automobile,  alleged  to  be  of 
the  value  of  $600.  The  appellant  association 
sued  out  a  writ  of  sequestration  by  giv- 
ing the  necessary  affidavit  and  bond,  under 
which  the  automobile  was  seized  by  the  sher- 
iff. The  defendant  thereafter  replevied  the 
automobile  by  giving  his  bond  therefor  as 
required  by  law. 

The  appellee  answered  by  a  general  denial, 
a  general  demurrer,  and  a  plea  to  the  Juris- 
diction of  the  county  court.  The  plea  to  the 
Jurisdiction  is  based  upon  the  fact  that  the 
sheriff,  in  returning  his  writ  of  sequestra- 
tion, assessed  the  value  of  the  automobile  at 
$600.  The  court  sustained  this  plea  and 
entered  a  judgment  against  appellant.  From 
which  Jildgment  this  appeal  has  been  per- 
fected. 

[1]  To  appellant's  assijniments  of  error  at- 
tacking the  ruling  of  the  court  appellee  ob- 
jects, on  the  ground  that, appellant  filed  no 
motion  for  a  new  trial  in  the  court  below, 
but  Inasmuch  as  the  trial  was  before  the 
court  without  a  Jury  the  objection  to  the  as- 
signments is  not  well  taken.  Craver  v. 
Greer,  107  Tex.  356, 179  S.  W.  862. 

[2]  The  ruling  of  the  court  is  defended  up- 
on the  ground  that  the  suit  Is  one  "for  trial 
of  right  to  property  levied  on  by  virtue  of" 
a  writ  of  sequestration,  and  that  therefore, 
under  the  terms  of  section  8,  article  6,  of 
the  Constitution,  from  which  the  above  quo- 


tation was  taken,  the  Jurisdiction  was  vested 
In  the  district  court  and  not  in  the  county 
court,  and  the  cases  of  Erwln  v.  Blanks, 
60  Tex.  684,  and  Wetzel  v.  Simon,  87  Tfex, 
403,  28  S.  W.  274,  942,  are  died. 

The  terms  of  the  Constitution  so  providing, 
and  which  we  have  above  quoted,  have  been 
construed,  and  we  think  correctly  construed, 
as  being  applicable  only  in  suits  for  a  trial 
of  this  right  of  personal  property  as  provided 
for  in  title  129  of  our  Revised  Civil  Statutes. 
Article  7769  of  the  title  referred  to  reads  in 
part: 

"Whenerer  any  sheriff  or  other  lawful  oflScer 
shall  levy  a  writ  of  execution,  sequestration,  at- 
tachment or  other  like  writ  upon  any  person- 
al property,  and  such  property,  or  any  part 
thereof,  shall  be  claimed  by  any  person  who 
is  not  a  party  to  such  writ" 

— then  the  party  so  claiming  the  personal 
property  may  make  oath  to  his  claim,  and, 
by  terms  of  subsequent  articles  of  the  title, 
if  the  property  is  valued  by  the  levying  officer 
at  any  amount  in  excess  of  $500,  he  is  re- 
quired to  return  bis  writ  to  the  district 
court,  which  is  given  Jurisdiction  to  try  the 
claim.    See  article  7778. 

It  seems  evident  that  this  case  does  not 
come  within  the  purview  of  title  129,  relating 
to  trials  of  right  to  personal  property,  and 
to  which  the  terms  of  the  Constitution  quot- 
ed are  referable.  The  defendant  in  this  case 
is  a  party  to  the  writ  and  not  an  independent 
claimant,  as  was  true  In  the  case  of  Erwln 
V.  Blanks  and  Wetzel  v.  Simon,  supra,  cited 
in  behalf  of  appellant.  On  the  contrary,  the 
defendant  is  Uie  party  alleged  by  .the  plain- 
tiff to  be  in  possession  of  its  property,  which 
is  alleged  to  be  of  a  value  within  the  general 
Jurisdiction  of  the  county  court,  and  we 
think  the  county  court,  without  doubt,  had 
Jurisdiction,  and  that  the  court  erred  In  rul- 
ing othenvise.  Rev.  Stats,  art.  1764;  Mor- 
row V.  Short,  3  Wlllson,  Civ.  Cas.  Ct.  Apfr  § 
31 ;  Pitts  v.  Burgess,  2  Wlllson,  Civ.  Cas.  Ct 
App.  S  700.  t 

It  is  accordingly  ordered  that  the  Judgment 
be  reversed  and  the  cause  remanded. 
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BANK  OF  PANGBURN. 
(No.  186.) 


(Supreme  Coart  of  Arkansas.     Feb.  21,  1921. 
Rehearing  Denied  Mardi  28,  1821.) 

1.  Baaka  ud  buUng  «=» 1 09(2)— Bank  bound 
by  act  of  president  In  receiving  payment 
which  he  converted. 

Where  a  debtor  of  a  bank  delirered  to  the 
president  notes  in  payment  of  his  notes  held 
by  the  bank,  the  bank  was  bound  by  the  act  of 
its  president  in  receiving  snch  payment,  though 
that  official  converted  the  payment  to  bis  own 
nae. 

2.  Vendor  and  purchaser  «=»28l  (3)— Evidence 
establishing  payment  of  vendor's  lion  notes. 

In  an  action  where  the  issae  involved  was 
whether  vendor's  lien  notes  held  by  bank  had 
been  paid,  evidence  held  to  establish  payment 
as  asserted  by  the  maker. 

3.  Bills  and  notes  «=>499— One  asserting  pay- 
meat  has  the  burden  of  proof. 

One  asserting  payment  of  notes  has  the 
harden  of  proving  payment  by  a  preponderance 
of  the  evidence. 

Appeal  from  Clehume  (Jhancery  Conrt, 
Lyman  F.  Keeder,  CJhanoellor. 

Suit  by  E.  B.  Crump  against  T.  N.  Bamett, 
the  Bank  at  Pangbum,  and  another  in  which, 
by  separate  answer,  T.  N.  Barnett  asked  re- 
lief .against  the  Bank  of  Pangbum.  From 
the  decree,  T.  N.  Bamett  alone  appeals.  Re- 
versed and  remanded. 

E.  B.  C!rnmp  brought  this  suit  In  equity 
against  T.  N.  Bamett,  Harry  Churchill,  and 
the  Bank  of  Pangbum  to  recover  damages 
for  a  breach  of  .warranty  and  for  the  can- 
cellation of  two  notes  given  by  him  for  the 
purchase  price  of  the  lands  described  in  his 
complaint. 

The  Bank  of  Pangbum  answered  claiming 
that  it  was  the  owner  of  the  notes  mention- 
ed and  averred  that  it  had  a  lien  on  the  lands 
described  in  the  complaint  for  the  payment 
of  said  notes. 

T.  N.  Bamett  filed  a  separate  answer  in 
which  be  set  up  that  the  two  notes  referred 
to  bad  been  paid  by  him  and  asked  that  the 
lien  of  the  bank  be  satisfied  and  bis  title  to 
the  lands  be  quieted  against  it. 

The  bank  filed  a  reply  denying  tliat  the 
two  notes  in  ccmtroversy  had  been  paid  and 
asked  Judgment  for  the  amount  of  same,  and 
for  a  lien  on  the  land  to  secure  tbe  pay- 
ment thereof. 

On  NovembCT  27,  1917,  Harry  Cburchill 
conveyed  by  warranty  deed  to  T.  N.  Bar- 
nett 257  acres  of  land  in  CHebume  county. 
Ark.,  for  the  consideration  of  $5,000.  The 
gunr  of  $1,000  was  paid  tn  cash  and  the  bal- 
ance  in  notes   as   follows:    Two   notes   for 
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$1,250  eadi,  due  12  and  18  months  after  date, 
and  two  notes  for  $750  each,  due  24  and  30 
months  after  date.  These  notes  were  trans- 
ferred by  Churchill  for  value  received  be- 
fore maturity  to  the  Pangburn  State  Bank. 
On  the  12th  day  of  October,  1918,  T.  N.  Bar- 
nett conveyed  80  acres  of  these  lands  to  B. 
B.  Crump  for  the  consideration  of  $3,000. 
$1,800  were  paid  in  cash,  and  the  balance  by 
two  notes  for  $600  each,  due  one  and  two 
years  after  date.  T.  N.  Bamett  was  repre- 
sented by  W.  A.  Bamett,  tils  brother,  and 
Harry  Churchill.  The  cash  and  notes  paid 
by  Crump,  after  deducting  the  commissions 
due  (JhurchlU  and  W.  A.  Bamett,  were  de- 
livered to  the  Pangbum  State  Bank  to  be 
applied  to  the  notes  owed  by  T.  N.  Bamett. 
On  March  1, 1920,  T.  N.  Bamett  sold  40  acres 
of  tbe  land  conveyed  to  him  by  Cburchill 
to  A.  r.  Williams  for  the  consideration  of 
$1,500.  He  took  in  payment  three  land  notes 
executed  by  Y.  D.  Whltehurst  to  A.  F. 
Williams  for  $187.60  and  the  note  of  A  F. 
Williams  to  himself  for  $937.60. 

Harry  C!hurchill  was  the  president  of  the 
Pangbum  State  Bank  and  also  the  local 
representative  of  the  Western  Tie  &  Timber 
Company.  Subsequently  the  Pangbum  State 
Bank  became  insolvent  and  its  property  was 
taken  over  by  the  Bank  of  Pangburn  and  its 
liabilities  were  assumed  by  that  bank.  The 
Western  Tie  &  Timber  Company  is  one  of 
the  principal  stockholders  of  the  Bank  of 
Pangbum.  Churchill  transferred  the  notes 
given  by  A.  F.  Williams  for  the  purchase 
price  of  the  40  acres  of  land  to  the  Western 
Tie  &  Timber  Company,  and  that  company 
now  claims  the  notes. 

The  record  shows  that  all  the.  notes  orig- 
inally given  to  T.  N.  Bamett  for  the  pur- 
chase price  of  the  land  have  been  paid  ex- 
cept the  two  notes  for  $750  each,  held  and 
claimed  by  the  Bank  of  Pangburn.  At  the 
time  Crump  purchased  the  80  acres  of  land, 
the  cashier  of  Pangbum  State  Bank  assured 
him  that  the  lien  of  the  bank  for  the  unpaid 
purchase  money  would  be  released,  and 
Crump  relied  upon  his  statement  in  making 
the  j)urcbase.  At  the  time  these  representST 
tions  were  made  by  tbe  cashier,  he  had  in 
his  possession  tor  the  bank  one  of  the  $760 
notes,  and  soon  thereafter  the  bank  became 
the  holder  of  the  other. 

Other  facts  will  be  stated  or  referred  to  In 
the  opinion. 

The  chancellor  was  of  the  opinion  that 
the  lien  of  tbe  bank  for  the  unpaid  purchase 
money  of  the  land  should  be  released  on 
account  of  the  representations  made  by  its 
cashier.  He  was  also  of  the  opinion  that  the 
Bank  of  Pangburn  should  recover  from  the 
plalntlfT,  E.  B.  Crump,  the  sum  of  $1,200 
which  was  declared  to  be  a  lien  upon  the 
land  purchased  by  him,  and  the  chancellor 
further  was  of  the  opinion  that  tbe  Bank 
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of  Pangbum  should  have  Judgment  against 
T.  N.  Bamett  for  the  amount  due  on  the  two 
notes  for  $750  each,  and  that  this  amount 
should  constitute  a  Uen  upon  the  land  of  the 
original  purchase  now  owned  by  T.  N.  Bar- 
nett.  A  decree  was  entered  in  accordance 
with  the  finding  of  the  chancellor.  Crump 
has  satisfied  the  decree  in  so  far  as  It  af- 
fects him,  and  T.  N.  Bamett  alone  has  ap- 
pealed to  this  court 

T.  N.  Harnett,  pro  se. 
Hammock  &  Bittle,  of  Heber  Springs,  for 
appellee. 

HABT,  J.  (after  stating  the  facts  as  abore). 
The  issue  raised  by  the  appeal  has  been 
narrowed  down  to  the  question  of  whether 
or  not  the  two  notes  for  $750  each  have  been 
imld.  Bamett  assumes  the  afflrmative  of 
this  issue,  and  the  Bank  of  Pangburn  the 
negative.  One  of  the  $750  notes  was  delir- 
ered  to  the  Pangbum  State  Bank,  and  the 
other  $750  note  was  transferred  to  It  by 
CJhurchlll,  the  president  of  the  bank,  as  col- 
lateral security.  Both  notes  were  held  by 
the  Pangbum  State  Bank  and  were  turned 
over  to  the  Bank  of  Pangburn  when  it  was 
organized  and  had  taken  over  the  assets 
and  assumed  the  liabilities  of  the  Pangbum 
State  Bank. 

It  is  the  contention  of  T.  N.  Bamett  that 
these  two  notes  were  paid  when  he  sold  40 
acres  of  the  land  originally  purchased  to  A. 
F.  WiUiams  and  took  three  land  notes  giv- 
en to  Williams  for  $187.60  each  and  the  in- 
dividual note  of  WUliams  for  $a37.50.  On 
the  other  hand,  it  is  contended  by  counsel  for 
the  bank  that  Churchill  took  these  notes  and 
indorsed  them  to  the  Western  Tie  &  Timber 
Company  oa  his  own  account,  and  that  the 
two  $750  notes  are  due  and  unpaid. 

[1]  It  will  be  remembered  that  (Thurchill 
was  the  president  of  the  Pangbum  State 
Bank  and  was  also  the  local  representative 
of  the  Western  Tie  &  Timber  Company,  and 
that  his  office  was  in  the  bank  building.  It 
is  true  that  he  acted  as  the  agent  for  T.  N. 
Bamett  In  making  the  sale  of  the  40  acres 
of  land  to  A.  F.  Williams;  but  he  also  acted 
for  the  bank  in  accepting  the  notes  given 
for  the  purchase  price  of  the  land  by  Wil- 
liams, If  In  fact  he  did  accept  them  in  pay- 
ment of  the  two  $750  notes.  As  president  of 
the  bank,  it  was  his  duty  to  collect  the  debt 
which  T.  N.  Bamett  owed  it,  and  if  the 
notes  were  turned  over  to  him  by  T.  N. 
Bamett  in  payment  of  the  two  $750  notes, 
the  bank  was  bound  by  his  action  In  receiv- 
ing the  notes  in  payment  of  the  notes  of 
Bamett  held  by  it,  although  Churchill  may 
have  afterwards  converted  the  notes  receiv- 
ed in  payment  to  his  own  use.  Binghampton 
Tmst  Co.  V.  Auten,  68  Ark.  299,  57  S.  W. 
1105,  -S2  Am.  St.  Bep.  295. 

(k]  On   this  point  Bamett  testified   that 


Churchill  agreed  with  him  to  apply  the  notes 
given  by  Williams  in  payment  of  the  two 
$750  notes  held  by  the  bank  and  which  were 
a  lien  on  the  land  originally  purchased  by 
Bamett,  and  whloh  are  still  owned  by  him. 
Indeed,  Bamett  said  tbftt  be  sold  the  40 
acres  of  land  to  Williams  for  the  very  pur- 
pose of  settling  with  the  bank  for  these  two 
$750  notes.  He  said  that  CAurchill  told  him 
that  the  bank  had  the  notes  and  would 
deliver  them  to  him  in  a  few  days;  but  that 
the  notes  were  never  In  fact  delivered  to 
him  by  the  bank.  Bamett  Is  corroborated 
by  the  testimony  of  bis  brother  who  negoti- 
ated the  sale  for  him. 

Again,  A.  F.  Williams,  who  purchased  the 
40  acres  of  land,  testified  that  at  the  time 
he  purchased  the  land  the  cashier  of  the 
bank  told  him  that  the  title  was  good  and 
that  there  was  nothing  against  it  Williams 
did  not  know  at  the  time  that  the  bank  held 
the  two  $750  notes. 

This  testimony.  If  trae,  shows  that  the 
bank  agreed  to  accept  the  notes  given  by  Wil- 
liams for  the  purchase  price  of  the  lands 
in  payment  of  the  two  $750  notes.  The  tes- 
timony tending  to  contradict  this  Is  that  the 
two  $750  notes  were  not  surrendered  at  the 
time  the  transaction  .was  had.  Bamett  said, 
however,  that  the  president  and  cashier  told 
him  that  the  bank  had  the  notes  and  would 
surrender  them  at  a  more  convenient  time 
In  the  near  future.  His  testimony  in  this 
respect  is  not  disputed. 

The  cashier  of  the  Bank  of  Pangbum 
does  testify  that  T.  N.  Barnett  promised  to 
pay  the  two  $750  notes  after  that  bank  took 
over  the  assets  of  the  defunct  Pangburn 
State  Bank.  His  testimony,  however,  is  not 
sufficient  to  overcome  the  affirmative  testi- 
mony to  the  effect  that  such  payment  was 
agreed  upon  between  the  parties  at  the  time 
Bamett  sold  the  lands  to  WUliams.  Har- 
nett states  positively  that  he  sold  the  lands 
to  Williams  for  the  purpose  of  paying  these 
two  notes.  There  is  certainly  nothing  in 
the  record  tending  to  show  that  he  delivered 
the  notes  given  to  him  by  WlUiams  to  Church- 
ill for  the  purpose  of  accommodating  the 
latter  and  allowing  him  to  transfer  them  to 
the  Western  Tie  &  Timber  Company  for  his 
own  debt  Barnett  did  not  o.we  ttiat  com- 
pany anything,  but  did  owe  the  Pangbum 
State  Hank  the  two  $750  notes.  As  above 
stated,  the  president  of  that  bank  had  the 
authority,  and  It  was  his  duty,  to  collect  from 
Bamett  the  debt  owed  by  him  to  the  bank. 

[3]  The  testimony  shows  that  the  notes 
for  the  purchase  price  of  the  40  acres  of 
land  given  by  WilUams  to  Bamett  were 
turned  over  by  Bamett  to  Churchill  for  the 
payment  of  the  two  $750  notes.  The  burden 
was  on  Barnett  to  establish  payment  by  a 
preponderance  of  Che  evidence,  and  we  -think 
he  has  done  so.  The  chancellor  erred  in 
holding  to  the  contrary. 
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It  follows  that  tbe  decree  must  be  reTeis- 
ed,  and  tbe  cause  ,wlll  be  remanded  for  fur- 
ther proceedings  In  accordance  with  tbls 
ofrinloiL 


FREE  V.  ADAMS.     (No.  203.) 

(Sopreni*  Court  of  Arkansu.    Feb.  28,  1921. 
Rehearing  Denied  March  28,  1921.) 

Appeal  and  error  ^»28Z— Motion  for  new  trial 

necessary  to  review  errors  at  trial,  thongh 

trial  is  to  eoort  on  agreed  faots. 

A  motion  for  a  new  trial,  stating  groundi 

enumerated  in  Crawford  &  Moses'  IHg.  {  ISll, 

most  IwTe  l>een  made  to  enalrie  the  Supreme 

Court  to  correct  errors  occurring  at  tbe  trial, 

not  appearing  on  the  face  of  the  record  proper, 

though  the  case  is  tried  by  the  court,  instead 

of  the  Jury,  and  though  the  facts  are  agreed 

upon. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; W.  B.  Sorreils,  Judge. 

Salt  by  T.  H.  Free  against  M.  0.  Adams. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  J.  Jobnson,  of  Star  Oltj,  for  appellant 
Taylor  &  Jones,  of  Pine  BlafC,  for  appellee. 

HABT,  J.  T.  H.  FT«e  brought  this  salt  In 
the  circuit  court  against  M.  O.  Adams  to  re- 
cover  poasession  of  800  cross-ties,  or  their 
value,  in  the  sum  of  f700.  The  Judgment  re- 
cites that  the  case  was  submitted  to  tbe 
court,  sitting  as  a  Jnry,  upon  the  pleadings 
whldi  are  named  and  an  agreed  statement  of 
facts.  The  court  found  that  the  cross-ties 
btionged  to  tbe  defendant,  Adams,  and  Judg- 
ment was  rendered  accordingly.  The  plaln- 
tur.  Free,  excited  to  the  Judgment  of  tbe 
circuit  court,  and  prayed  an  appeal  to  the 
Supreme  Conrt,  which  was  granted.  No  mo- 
tion for  a  new  trial  was  filed. 

Counsel  for  the  defendant  insists  that  tbe 
Judgment  must  l>e  affirmed,  because  no  mo- 
tion for  a  new  trial  was  filed  by  plaintiff,  and 
in  this  contention  we  think  he  Is  correct. 
A  motion  for  a  new  trial  is  necessary  to  en- 
able this  court  to  correct  such  errors  occur- 
ring at  the  trial  as  do  not  appear  on  the  face 
of  the  record  proper,  end  tbe  grounds  upon 
which  the  motion  is  made  are  expressly  enum- 
erated in  our  statute  under  the  head  of  Civil 
Procedure.  Crawford  &  Moses*  Digest,  { 
1311. 

Counsel  for  the  plaintiff  admits  that  the 
basis  of  tbls  suit  is  a  timber  deed,  and  that 
his  right  to  recover  depends  upon  the  con- 
struction to  be  placed  on  it  He  claims  that 
the  timber  deed  and  the  other  facts  on  which 
the  case  was  tried  are  set  up  in  the  agreed 
statement  of  fticts.  Bence  the  alleged  error 
does  not  appear  upon  the  face  of  tbe  record. 
A  motion  for  a  new  trial  is  as  necessary  in 


trials  by  the  court  as  in  those  by  Juries,  and 
as  well  where  the  facts  are  agreed  upon  as 
where  they  are  proved  by  witnesses.  Inde- 
pendence County  V.  Tomlinson,  95  Ark.  B6S, 
12S  S.  W.  423 ;  School  Dist  No.  14  v.  School 
Dist  No.  4,  04  Ark.  483,  43  S.  W.  601 ;  Harry 
V.  Williams,  122  Ark.  148,  182  S.  W.  546. 
Tbe  Judgment  will  therefore  be  affirmed. 


BROWN     V.     WATERWORKS     IMPROVE- 
MENT OIST.  NO.  I  OF  FT.  SMITH  at  al. 
(Nos.  213,  219.) 

(Supreme  Court  of  Arkansas.    March  7, 1921.) 

Waters  ^d  water  ooarses  '«=» 1 83 1/2— Wa- 
terworks distriot  held  authorized  to  mortgage 
plant  for  Improvefflonts  though  It  had  been 
mortgaged  for  purchaso  priooi 
As  Sp.  A  Priv.  Acts  1911,  No.  1S8,  provides, 
in  section  1,  that  the  Waterworks  Improvement 
District  No.  1  of  Ft.  Smith  may  Uke  title  to 
the  water  plant  of  tbe  municipal  waterworks 
company  and  mortgage  the  same,  and  in  sec- 
tion 2  that  the  city  of  Ft  Smith  was  authorized 
to  use  the  income  for  the  purpose  of  paying 
principal  and  interest  on  purchase-money 
bonds,  the  plant,  though  mortgaged  for  the 
purchase  price,  may  be  mortgaged  to  raise 
funds  for  improvements,  etc.,  despite  Crawford 
A  Moses'  Dig.  |  6739^  dedaring  that  in  case  of 
construction  of  waterworks  by  any  improve- 
ment district  the  city  or  town  council  shall 
have  authority  to  operate  and  maintain  the 
same,  for  the  special  act  cannot  be  construed 
as  limiting  power  of  mortgage  merely  to  ac- 
quire funds  to  make  the  purchase;  hence  tbe 
second  mortgage,  though  not  authorized  by 
property  owners  of  the  district,  was  not  a  vio- 
lation of  Const  art.  19,  i  27. 

MaCuIloch,  C.  J.,  dissenting. 

Appeal  from  Sebastian  Chancery  Court; 
3.  y.  Bourland,  CSianceUor. 

Suit  by  Stephen  Brown  against  the  Water- 
works Improvement  District  No.'l  and  others. 
From  a  decree  for  defendants,  complainant 
appeals.    Affirmed. 

Daniel  Hon,  of  Ft  Smith,  for  appellant. 
A.   A.   McDonald   and   J.    B.   McDonough, 
both  of  Ft.  Smith,  for  appellees. 

WOOD,  3.  The  appellant  instituted  this 
action  against  the  Waterworks  Improvement 
District  No.  1  of  the  City  of  Ft.  Smith,  Ark., 
(hereafter  called  District),  and  the  commis- 
sioners of  the  city  of  Ft  Smith,  who'  were 
also  ex  officio  commissioners  of  the  District 
He  allefjed  that  the  District  was  duly  estab- 
lished by  ordinance  of  the  dty  council  of  the 
city  of  Ft.  Smith,  February  4,  1907;  that  a 
board  of  Improvement  and  a  board  of  asses- 
sors for  the  District  were  duly  elected;  that 
on  January  6,  1911,  an  assessment  vas  duly 
made  on  the  real  estate  in  the  District;  that 
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on  April  3,  1911,  an  ordinance  was  duly 
passed  transferring  to  the  District  an  option, 
which  was  then  held  by  the  city  of  Ft.  Smith, 
to  purchase  a  waterworks  aystem  of  the  Mu- 
nicipal Waterworks  Company  (hereafter  call- 
ed Company),  then  owning  and  operating  a 
waterworks  plant  in  the  city  of  Ft.  Smith; 
that  by  special  Act  No.  158  of  the  General  As- 
sem'bly  of  the  state  approved  March  30,  1911, 
the  District  purctuiaed  and  took  title  to  the 
waterworks  plant  formerly  owned  by  the 
Company,  and,  to  secure  money  necessary  to 
pay  the  Company  for  the  plant  and  to  make 
farther  improvements  contemplated,  the  Dis- 
trict mortgaged  the  plant  to  the  Mercantile 
Trust  Company  for  $750,000,  of  which  amount 
still  remains  unpaid  the  sum  of  $664,000; 
that  the  city,  in  the  transfer  of  Its  option  to 
the  District,  reserved  the  right,  and  has  the 
right  by  law,  and  Is  now  (derating  and 
maintaining  the  waterworks  system,  and  un- 
der Act  No.  158  of  the  Acts  of  1911  was  using 
the  revenues  from  the  waterworks  to  pay  the 
debt  to  the  Mercantile  Trust  Company  In 
addition  to  the  use  authorized  by  section  5675 
of  Kirby's  Digest ;  that  the  commissioners  of 
the  District,  pursuant  to  a  resolution  passed 
by  them  and  an  ordinance  of  the  city  of  Ft 
Smith,  were  about  to  issue  bonds  in  the  sum 
of  $200,000,  and  to  mortgage  the  waterworks 
plant  to  secure  said  sum,  In  order  to  make 
certain  improvements,  reconstructions,  and 
enlargements ;  that  these  Improvements  were 
no  part  of  the  original  plans  of  the  District, 
and  should  be  made  and  maintained  by  the 
city  alone;  that  assessments  for  these  im- 
provements were  not  authorized  by  law  nor 
by  consent  of  the  majority  of  the  property 
owners  in  the  District,  and  were,  therefore, 
in  violation  of  article  19,  S  27,  of  the  Consti- 
tution. The  appellant  alleged  that  he  was  a 
landowner  and  taxpayer  In  the  District,  and 
he  instituted  the  action  In  behalf  of  himself 
and  all  other  interested  property  owners  of 
the  District,  and  he  prayed  that  the  appel- 
lees be  enjolAed  from  creating  a  debt  against 
the  District,  and  Issuing  bonds  and  mortgag- 
ing the  property  of  the  District  to  secure  the 
payment  of  the  same,  and  for  all  proper  re- 
lief. The  resolution  of  tlie  commissioners  of 
the  District  setting  forth  the  necessity  for 
the  improvements  and  the  Issuance  of  bonds, 
and  the  ordinance  of  the  city  authorizing  the 
District  to  issue  bonds  in  the  sum  of  $200,000 
to  raise  money  for  the  improvements  set 
forth  in  the  resolution  of  the  commissioners 
of  the  District,  and  to  mortgage  the  property 
of  the  District  to  secure  the  payment  of  the 
same,  were  made  exhibits  to  the  complaint. 
The  appellees,  the  District  and  Its  commis- 
sioners, filed  separate  answers,  in  which  they 
denied  that  they  are  intending  to  enlarge  the 
waterworks  plant,  but  allege  that  they  intend 
only  to  maintain  it  up  to  the  standard  of 
efficiency  required  by  the  obligations  of  the 
mortgage,  ana  pledge  to  the  Mercantile  Trust 


,  Company.  They  i&aj  that  the  Improvonents 
contemplated  in  tbe  organization  of  the  orig- 
inal district  were  all  completed,  and  aU^e- 
that  the  Improvements  now  contemplated  are 
a  necessary  part  of  the  original  plan,  al- 
though to  some  extent  they  Increase  the 
original  plan.  They  deny  that  it  Is  the  duty 
of  the  city  to  malce  the  Improvements  now 
contemplated.  They  deny  that  the  borrowing 
of  the  money  and  the  Issuance  of  a  mortgage, 
and  pledge  to  secore  the  payment  of  the 
same,  will  Incumber  the  property  of  the  Dis- 
trict illegally  and  unlawfully,  and  allege  that 
the  borrowing  of  the  money  will  enable  tlie 
District  to  fulfill  its  obUgaUons  to  the  first 
bondholders,  and  keep  the  water  plant  in 
proper  condition  and  up  to  the  standard  of 
efficiency  required.  They  set  up  that,  with- 
out objection  of  any  pr<q)erty  owner  In  the 
District,  the  revenues  of  the  District  had 
been  used  in  part  payment  of  the  purchase 
money  of  the  waterworks  plant;  that  no  in- 
stallmokts  of  assessments  had  been  made 
since  installment  No.  1;  that  during  the  time 
that  these  Installments  were  not  made  the 
city  bad  collected  $897,000  net  revenues  from 
the  waterworks  system,  which,  with  the  con- 
sent of  all  property  owners  of  the  District, 
had  been  used  for  the  purjKMe  of  paying  the 
principal  and  Interest  on  the  purchase-money 
bonds.  It  was  alleged  that,  in  the  mortgage 
and  pledge  of  the  District  to  the  Mercantile 
Trust  Company  for  the  purchase  money,  the 
District  obligated  itself  to  maintain  the  wa- 
terworks system  in  good  condition.  It  was 
denied  that  the  city,  under  the  transfer  of 
title  of  the  waterworks  system  to  the  Dis- 
trict, reserved  the  right  to  use  the  income 
and  revenues  of  the  waterworks  system  for 
the  payment  of  the  purchase  money,  and 
denied  that  the  District  or  the  city  had  any 
right  or  power  to  waive  the  collection  of  the 
assessments,  and  alleged  that  the  $397,000, 
revenues  from  the  waterworks  system,  should 
have  been  applied  to  the  making  of  Improve- 
ments necessary  to  keep  fJie  plant  in  good 
condition  and  repair;  that  as  a  result  of  the 
payment  of  this  sum  on  the  purchase-money 
bonds  instead  of  aiecessary  repairs,  it  was  now 
necessary  for  the  city  to  expend  approxi- 
mately $200,000  for  that  purpose;  that  the 
city  had  no  title  to  the  waterworks  plant, 
and.  In  order  to  raise  the  money  to  make 
these  necessary  Improvements,  the  District 
would  have  to  mortgage  its  plant,  as  the  city 
bad  no  title  to  the  property. 

It  is  averred  in  the  answers  that  under 
Act  No.  158  the  District  has  power  to  borrow 
the  money  to  make  these  Improvements, 
which  are  indispensable  to  the  welfare  of 
the  dty.  It  Is  also  alleged  that  the  city, 
during  the  time  it  had  operated  the  water- 
works system,  bad  not  paid  the  District  any 
sum  for  hydrant  rentals,  and  that  such  rent- 
als exceeded  the  sum  of  $110,000.  It  Is  also 
alleged  that  the  property  owners  in  the  Dis- 
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trict  were  estopped  by  permitting-  the  install- 
ment of  assessments  to  go  uncollected,  and 
by  allowing  the  city  to  use  the  revenues  from 
the  watex'works  plant  to  pay  off  the  purchase- 
money  bonds  Instead  of  making  the  necessary 
liiiprovements  to  the  waterworks  system, 
thereby  endangering  the  life  and  health  of 
the  citizens  of  Ft.  Smith  as  well  as  the  prop- 
erty In  tlie  dty. 

The  city  filed  a  separate  answer,  and 
adopted  as  far  as  applicable  the  answer  of 
the  District,  and  alleged  that  the  title  to 
the  waterworks  plant  was  in  the  District;  that 
it  had  po-wer  to  mortgage  the  plant,  and  con- 
sented tbat  it  do  80,  tn  order  to  raise  the 
necessary  funds  to  make  the  repairs  and 
improTements  set  out  in  the  answer  of  the 
District.  It  also  alleged  that  it  had  no  funds 
with  wblch  to  make  these  improvements  and 
repairs,  and  that  its  revenues  from  the  wa- 
terworks system  had  been  used  by  the  city 
to  pay  the  purchase-money  bonds  and  inter- 
est The  proceedings  of  the  city  council 
showing  the  creation  of  the  District  were  set 
forth  in  the  answer. 

The  cause  was  heard  upon  the  pleadings 
and  tbe  exhibits  thereto  and  the  documentary 
evidence  and  the  agreed  statement  of  coun- 
cil.    All  the  proceedings  of  the  city  council 
creating  the  Improvement  District  were  in 
evidence,  showing  that  it  was  established  for 
the  prurpose  of  constructing  or  acquiring  and 
maintaining  a  waterworks  plant  in  the  city 
of  f^.  Smith.    It  was  shown  that  the  esti- 
mated cost  of  the  improvement  was  $1,200,- 
000;    that  there  had  been  an  assessment  of 
benefits  of  $1,265,103.    It  was  also  shown  that 
the  city  transferred  its  option  to  purchase 
the  waterworks  system  to  the  District  under 
authority  of  act  158  of  the  Acts  of  1911.    It 
was  prescribed  in  the  ordinance  making  the 
transfer  that  the  plant  was  to  be  operated  by 
the  city  as  provided  by  section  5675  of  Kir- 
by'a  Digest.    Act  158,  referred  to,  was  intro- 
duced in  evidence.    The  mortgage  of  the  wa- 
terworks plant  by  the  District  to  the  Mercan- 
tile Trust  Company  for  the  sum  of  $750,000 
was  also  Introduced  In  evidence.    This  mort- 
gage shows  a  loan  of  $750,000  to  the  District, 
and  recites  the  issuance  of  750  bonds  by  the 
district  in  the  denomination  of  $1,000  each, 
bearing  interest  at  the  rate  of  7  per  cent,  per 
annum.    There  Is*  a  recital  in  each  of  these 
bonds  as  follows:    "This  bond  is  issued  for 
the  purpose  of  acquiring  and  extending  a 
Waterworks  system  for  snppljring  said  city 
and  its  inhabitants  with  water  for  public  and 
private  nse."    One  of  the  provisions  of  the 
mortgage  was  that  the  District  was  required 
to  keep  Insurance  on  the  property  and  keep 
tbe  premises  In  a  good  state  of'repalr,  and 
another  provision  pledged  to  the  Mercantile 
Trust  Company  "all  raits,  issues,  and  profits 
of  the  property  acquired  by  or  from  the  oper- 
ation of  its  system  of  waterworks,  and  all 
^collected  assessments  that  had  been  levied. 
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or  that  ndght  thereafter  be  levied,  <»  the 
real  property  of  the  District." 

The  resolution  of  the  District  in  its  pre- 
amble set  out  at  length  the  history  of  the 
waterworks  plant  at  Ft  Smith,  and  the 
proceedings  under  which,  <4nd  the  purposes 
for  which,  it  was  acquired  by  the  District 
It  is  shown  that  it  was  necessary  to  make 
extensive  repairs,  replacements,  and  im- 
provements in  order  to  keep  the  waterworks 
system  efficient;  that  the  District  and  the 
city  had  determined  that  these  improvements 
should  be  made  according  to  the  r^>ort  of  a 
consulting  engineer,  which  states  specifically 
and  In  detail  the  various  improvements,  ma- 
chinery, and  replacements  that  were  neces- 
sary to  l>e  made,  together  with  an  itemized 
statement  of  the  cost  of  same.  His  report, 
among  other  things,  states  that  the  new  wa- 
ter supply  works  were  completed  and  placed 
in  operation  in  1913,  and  have  been  in  con- 
tinuous use,  without  additions  or  extensions, 
to  the  present  time.  It  shows  that  neither 
the  District  nor  the  city  had  any  funds  with 
which  to  make  the  improvements. 

Tbe  preamble  to  the  ordinance  of  tbe  dty 
of  Ft  Smith  passed  December  4,  1920,  sets 
forth  practically  the  same  facts  as  were  set 
forth  in  the  preamble  to  the  resolution  of 
the  District,  and  the  ordinance  authorized 
the  District  to  issue  bonds  in  the  sum  of 
$200,000,  which  iMnds  were  to  be  a  lien  upon 
the  entire  waterworks  system  of  the  District 
and  the  Income  derived  from  the  operation  of 
the  plant  subject  to  the  first  mortgage  of  the 
Mercantile  Trast  Company  for  the  balance 
due,  which  was  $664,000,  and  also  authorized 
the  District  to  execute  a  mortgage  on  its  wa- 
terworks plant  to  secure  the  payment  of  the 
bonds.  The  ordinance  also  binds  the  city, 
for  the  purpose  of  securing  the  loan  and  to 
make  tho  payments  in  the  amounts  and  at  the 
dates  fixed  for  such  payments,  and  author- 
ized Its  officers  to  execute  ail  obligations  that 
might  be  necessary  to  carry  out  the  provi- 
sions of  the  ordinance.  There  was  intro- 
duced in  evidence  a  resolution  adopted  by  the 
commissioners  of  the  District  to  Iwrrow  the 
sum  of  $200,000  at  such  rate  of  interest  and 
upon  such  terms  as  may  be  provided  by  law, 
fixing  the  payments  and  authorizing  the  is- 
suance of  interest-bearing  bonds  to  cover  the 
amount  of  the  loan,  and  agreeing  to  mort- 
gage the  waterworks  plant  and  all  uncol- 
lected assessments  on  the  real  property  in 
the  District  for  the  payment  of  the  same, 
subject  to  the  first  mortgage  of  the  Mercan- 
tile Trust  Company.  There  was  a  stipulation 
of  counsel  in  evidence  to  the  effect  that  there 
was  no  express  consent  of  the  property  own- 
ers In  the  District  to  the  noncoUection  of  as- 
sessments, and  stating  that  every  proiierty 
owner  knew  that  the  assessments  were  not 
l)eiug  collected,  and  knew  that  the  net  reve- 
nues of  the  waterworks  plant  were  being  ap- 
plied to  the  payment  of  the  first  mortgage 
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bonds  and  Interest;  Qiat  the  collector  of  the 
District,  during  each  of  the  years,  In  keeping 
his  books  wrote  In  the  books  opposite  each 
tract  or  parcel  of  lands  the  words,  "Paid  by 
the  dty,"  but  the  city,  as  a  matter  of  fact, 
never  paid  any  of  the  assessments,  nor  were 
they  collected  by  the  District,  and  the  col- 
lector had  no  authority,  either  from  the 
District  or  the  city,  to  make  the  above  entry 
on  his  books.  The  stipnlatlon  showed  that 
two  old  boilers  of  the  waterworks  system 
were  to  be  kept  and  held  In  reserve  for  use  In 
case  of  an  emergency  which  might  arise  at 
any  time. 

The  court  found  the  Issues  of  fact  and  law 
In  favor  of  the  appellees,  and  rendered  a 
decree  in  their  favor  dlsralsslnR  the  complaint 
for  want  of  equity  and  for  costs,  from  which 
decree  Is  this  appeal. 

As  shown  by  the  petitions  of  the  original 
property  owners,  the  District  was  created 
for  the  construction,  acquisition,  operation, 
and  maintenance  Of  a  waterworks  system  for 
the  city  of  Ft  Smith.  The  real  purpose  of 
the  District  was  not  the  building  of  a  water- 
works system,  but.  to  acquire  from  a  private 
owner  a  waterworks  system  already  con- 
structed, and  to  extend,  operate,  and  main- 
tain the  same  for  the  use  and  benefit  of  the 
inhabitants  of  the  city  of  Ft.  Smith. 

Section  5739,  Crawford  &  Moses'  Digest, 
provides  that — 

"in  case  of  the  construction  of  waterworks 
•  •  •  by  any  improvement  district  or  dis- 
tricts, the  dty  or  town  council  after  such  works 
are  constructed  shall  have  full  power  and  au- 
thority to  operate  and  maintain  the  same  in- 
stead of  the  improvement  district  commission- 
ers."     Act  April  12,  1893. 

Appellant  contends  that  under  the  above 
section,  after  the  waterworks  system  was 
acquired  by  the  District,  that  the  full  power 
to  operate  and  maintain  the  same  was  in 
the  city,  and  that  the  district,  therefore,  has 
no  power  to  mortgage  the  waterworks  plant 
to  make  repairs,  replacements,  etc.,  such  as 
are  contemplated  by  the  proceedings  which 
appellant  here  seeks  to  enjoin.  Appellant 
urges  that  there  is  no  authority  in  the  Con- 
stitution or  statutes  for  mortgaging  the  wa- 
terworks plant,  and  to  sustain  his  contention 
he  relies  upon  the  cases  of  Rector  v.  Board 
of  Improvement,  50  Ark.  116,  0  S.  W.  519; 
Improvement  Dlst.  No.  1  of  Wynne  v.  Brown, 
86  Ark.  61,  109  S.  W.  1010 ;  Sembler  v.  Wa- 
ter &  Ldght  Improvement  Dist  No.  2, 109  Ark. 
90,  158  S.  W.  972;  Augusta  v.  Smith,  117 
Ark.  93,  174  S.  W.  543;  Road  Improvement 
Dist.  V.  Toler,  130  Ark.  local  citation,  416, 
197  S.  W.  702;  Arkansas  Light  &  Power  Co. 
V.  Parngould,  225  S.  W.  435;  Easley  et  al.  v. 
Patterson  et  al.,  218  S.  W.  381;  Comm'rs  of 
Broadway-Main  Street  Bridge  Dist  v.  Qua- 
paw  Club,  224  S.  W.  622. 

Without  reviewing  these  case-s  .seriatim,  it 
suffices  to  say  we  do  not  consider  any  of  them 


applicable  to  the  facts  of  this  record,  tot  the 
reason  that  section  5739  of  the  General  Stat- 
utes, which  controls  generally  as  to  opera- 
tion and  maintenance  of  improvement  dis- 
tricts, must  be  read  In  connection  with  act 
158  of  the  Special  Acts  of  1911,  under  which 
this  District  acquired  the  waterworks  plant 
from  the  company  which  the  dty  of  Ft 
Smith  is  to  operate  and  maintain.  Section  1 
of  that  act  provides  that  "the  Waterworks 
Improvement  District  No.  1  of  the  City  of 
Ft.  Smith,  Arkansas,  is  authorized  to  take 
title  to  the  entire  waterworks  plant  of  the 
Municipal  Water  Works  Company  under  the 
decree  of  the  United  States  Circuit  Court  for 
the  Western  District  of  Arkansas,  and  to 
mortgage  the  same."  Section  2  provides  that 
the  "city  of  Ft  Smith,  Arkansas,  Is  author- 
ized to  use  thef  Income  arising  from  said  wa- 
terworks for  the  purpose  of  paying  the  princi- 
pal and  interest  on  the  bonds  issued  by  the 
Waterworks  Improvenfent  District  No.  1  of 
said  dty,  to  raise  funds  for  the  purchase  of 
said  plant.  In  addition  to  the  use  authorized 
by  section  5675  of  Klrby's  Digest" . 

TMs  act  must  be  construed  In  the  light  of 
the  history  of  the  creation  of  the  District  and 
the  purpose  for  which  it  was  established,  as 
shown  by  the  pleadings,  the  resolutions  of 
the  District,  the  ordinances  of  the  dty,  and 
the  stipulation  of  counsel.  When  these  are 
all  considered,  the  uncontroverted  facts 
clearly  show  that  this  District  Is  in  a  dass 
to  itself,  and  clearly  differentiate  It  from  the 
districts  in  the  cases  supra  upon  which  coun- 
sel for  appellant  relies.  It  will  be  observed 
that  the  first  section  of  the  act  authorized 
the  District  to  take  title  to  the  waterworks 
plant  and  to  mortgage  the  same,  nie  ctm- 
tentl<m  of  learned  oounsd  for  appellant  that 
the  only  purpose  of  the  power  to  mortgage 
given  under  the  act  was  to  secure  the  pur- 
chase price  is  plausible.  Cndonbtedly,  that 
was  one  puriMse;  but  Is  it  the  only  purpose? 
The  act  docs  not  say  so.  No  such  restriction 
can  be  found  in  the  language  of  the  act  On 
the  contrary,  the  power  to  mortgage  is  with- 
out any  such  limitation,  and  as  to  whether 
or  not  the  Legislature  intended  to  place  such 
a  limitation  upon  the  power  to  mortgage  must 
be  gathered  from  a  consideration  of  the  par- 
ticular words  under  review,  when  taken  in 
connection  with  the  Immediate  contract  and 
the  language  of  the  entire  act,  keeping  in 
mind  the  subject-matter  of  the  legislation 
and  the  end  to  be  accomplished  thereby.  See 
Board  of  Improvement  Dist.  No.  60  v.  Cotter, 
71  Ark.  556,  76  S.  W.  552;  State  v.  Handlin, 
100  Ark.  175,  139  S.  W.  1112;  McDauiel, 
State  Treasurer,  v.  Herrn,  120  Ark.  288,  179 
S.  W.  337;  and  other  cases  collated  in  4 
Crawford's  Digest  p.  4677,  $  54. 

Special  acts 'are  usually  passed  to  effect- 
uate the  purpose  of  those  who  bring  to  the 
attention  of  the  lawmakers  the  objects  to  be 
accomplished  by  the  special  legislation.    The 
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mortgage  and  bonds  that  were  Issued  soon  af- 
ter the  passage  of  Act  158,  supra,  show  by 
rentals  contained  therein  that  the  purpose  to 
be  snbserved  In  the  passage  of  Act  158  was 
not  merely  the  purchase  of  the  waterworks 
system,  but  for  the  'purpose  of  extending 
same.  It  Is  so  nominated  In  the  mortgage 
and  bond,  which  would  reasonably  Include 
the  Improvements  that  are  specified  In  the 
proceedings  here  sought  to  be  enjoined. 

Now,  before  Act  158,  supra,  was  passed,  the 
I«gislatave  must  have  ascertained  the  pur- 
pose for  which  the  District  was  created,  as 
shown  by  the  proceedings  by  which  It  was 
established.   The  Legislature,  therefore,  knew 
that  the  declared  object  of  the  property  own- 
ers and  the  dty  authorities  was  to  have  the 
EHstrlct  created  and  organized  for  the  pnr-. 
pose  of  acqnlrlng  the  water  system  from  the 
private  company,  and  having  the  same  ex- 
tended,   operated,   and  maintained  for  the 
benefit  of  the  Inhabitants  of  the  dty  of  Ft 
Smith.     Stich  being  the  purpose  of  the  cre- 
ation of  the  District,  It  occurs  to  us  that  the 
Legislature  intended  by  the  broad  language 
"to  mortgage  the  same,"  as  used  In  the  first 
section,  to  give  the  District  the  power  to 
mortgage  the  waterworks  plant  not  only  for 
the  purpose  of  raising  the  purchase  money 
of  the  same,  but  also  to  enable  It  to  raise 
money  to  aid  the  dty  in  Its  maintenance. 
Sudi  power  was  certainly  germane  to  the 
purpose  for  which  the  IMstrlct  was  created, 
and  was  In  no  manner  In  conflict  with  the 
power  of  operation  and  maintenance  to  be 
exercised  by  the  city  under  section  6739  of 
Crawford  &  Moses'  Digest.    As  we  have  seen, 
the  power  to  mortgage  was  without  limita- 
tion, and  the  exerdse  of  that  power  for  the 
purpose  of  securing  the  purchase  money  of 
the  plant  In  the  first  Instance  did  not  pre- 
clude its  exerdse  also  for  the  purpose  of 
aiding  the  dty  In  maintaining  the  water- 
works system  according  to  ttie  proper  stand- 
ard of  eflSclency.    See  Ames  v.  Holderbaum, 
(C.  C.)  44  Fed.  224;  I.  L.  &  T.  Oo.  v.  Holder- 
baum, 86  Iowa,  1,  52  N.  W.  550. 

The  money  to  be  borrowed  by  the  $200,000 
bond  issue  in  controversy  does  not  involve 
any  additional  assessment  against  the  own- 
ers of  real  property  in  the  District,  but  these 
bonds  are  to  be  redeemed  by  revenue  derived 
from  the  operation  of  the  water  system.  The 
vrviftTtj  owners  of  the  District,  as  we  have 
Men,  petitioned  tor,  and  had  created,  the 
District  to  acquire  and  maintain  a  water- 
works system  for  the  dty  of  Ft.  Smith.  Act 
158,  supra,  authorized  the  District  to  mort- 
gage, and  the  mortgage  in  controversy  is  to 
&id  the  dty  to  maintain,  and  the  bonds  are 
to  be  redeemed  out  of  the  net  revenues  of 
tbe  waterworks  system.  Therefore  we  con- 
clude that  the  proceedings  of  tbe  appellees, 
which  appellant  here  seeks  to  enjoin,  were 
not  in  violation  of  artide  19,  §  27,  of  the 
Constitution,  nor  any  statute  of  the  state. 
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and  are  expressly  authorized  by  Act  158, 
supra.  The  decree  of  the  chancery  court  so 
holding  la  in  all  things  correct,  and  it  Is 
therefore  affirmed. 

McCnJLLOGH,  a  J.  (dissenting).  The 
point  of  difference  of  my  views  from  the  con- 
clusion of  the  majority  is  in  regard  to  the 
interpretation  of  Act  No.  168  of  the  General 
Assembly  of  1911,  authorizing  the  Improve- 
ment District  to  purchase  the  waterworks 
plant  from  the  Muaidpal  Water  Works  0<»n- 
pany.  The  District  was  organlssed  under  the 
general  statutes  for  the  construction  of  local 
Improvements,  and  the  special  statute  was 
enacted  to  authorize  the  District  to  purdiase 
the  plant.  Instead  of  constructing  one  knew. 
The  statute  also  contained  authority  to  mort- 
gage the  plant,  the  dear  implication  being,  I 
think,  to  mortgage  for  the  purpose  of  secur- 
ing the  purchase  price  or  for  borrowing  mon- 
ey to  pay  the  purdiase  price.  Under  the 
provisions  of  the  general  statutes  (Crawford 
&  Moses'  Digest,  i  5739),  the  waterworks, 
when  purchased  by  the  District,  passed  to 
the  dty  to  operate  and  maintain.  Improve- 
m^it  Dlst  NOb  1  of  Wynne  v.  Brown,  86  Ark. 
61,  109  S.  W.  1010.  This  was  clearly  the 
Intention  of  the  lawmakers  In  oiacting  Act 
No.  158,  for  section  2  of  the  act  expressly  re- 
fers to  the  goieral  statute.  Having  In  mind 
that  the  plant  would  pass  to  the  dty  for 
maintenance  and  operation,  the  lawmakers 
provided,  In  section  2  of  Act  No.  158,  that 
the  dty  could  apply  the  revenues  arising 
from  the  operation  of  the  plant,  not  only  to 
the  payment  of  expenses  of  operation  and 
maintenance,  but  also  "^or  the  purpose  of 
paying  the  prindpal  and  interest  on  the  bonds 
issued  by  the  Waterworks  Improvement  Dis- 
trict" 

The  general  statute  dted  above  cast  upon 
munidpalltieB  the  duty  and  burden  of  main- 
taining and  (Hieratlng  water  and  light  plants 
procured  through  the  agency  of  Improvement 
districts,  and  the  special  statute  referred  to 
(Act  No.  168)  clearly  recognized  tbe  applica- 
tion of  that  statute  to  the  purchase  of  the 
waterworks  plant  in  Ft  Smith. 

Since  It  is  made  the  statutory  duty  of  the 
dty  to  maintain  the  waterworks,  and  that 
duty  l8  distinctly  recognized  in  Act  No.  168, 
then  It  is  not  reasonable  to  assume  that  the 
Legislature  meant  to  authorize  the  Improve- 
ment District  to  mortgage  the  plant  for  main- 
tenance purposes.  Construing  act  No.  158  In 
connection  with  the  general  statute  (Craw- 
ford &  Moses"  Digest,  §  5739),  I  think  It 
dearly  confers  authority  to  mortgage  the 
plant  only  for  the  purchase  price  or  for 
borrowed  money  to  pay  the  purchase  price, 
and  It  does  not  confer  continuing  power  to 
mortgage  for  maintenance  or  extension  of  the 
plant.  When  a  water  or  light  plant  Is  con- 
structed and  put  into  operation  by  an  im- 
provement district;  control  over   the  plant 
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passes  to  the  municipality,  and  the  only  re- 
maining function  for  the  district  to  perform 
is  to  complete  the  payment  for  the  improve- 
ment— to  enforce  assessments  for  that  pur- 
pose and  pay  off  the  indebtedness. 


ROSE  V.  MILLION  et  al.     (No.  196.) 
(Supreme  Court  of  Arkansas.    Feb.  2S,  1921.) 

1.  Chattel  mortgages  #s»r4l— First  mortgage, 
though  not  properly  recorded,  Is  superior  to 
second  mortgage  reciting  first  mortgage. 

Although  holder  of  first  chattel  mortgage 
failed  to  record  it  properly,  and  the  second 
mortgage  was  properly  recorded,  the  lien  of 
the  first  mortgage  is  superior  to  that  of  the 
second,  where  the  latter  contained  a  recital  that 
it  was  subject  to  the  former. 

2.  NovatlOR  <S=3!^No  substitution  of  debtors 
where  the  first  debtor  was  not  party  to  the 
agreement. 

Where  sureties  on  a  note  of  the  purchaser 
of  mules  took  a  mortgage  on  the  mules  from 
the  purchaser,  and  on  his  default  on  the  note 
sold  the  mules  to  C,  who  gave  a  note  there- 
for to  the  original  vendor  with  the  same  sure- 
ties, who  took  from  C,  another  mortgage,  there 
was  no  substitution  of  debtors;  the  first  mort- 
gagor merely  being  ignored. 

3.  Chattel  mortgages  <^=>243 — Faets  held  not 
to  show  discharge  of  mortgage  obligation. 

Where  mortgagee  of  chattels  entered  no 
satisfaction  of  record  and  did  not  surrender 
the  morgtage,  but  took  the  property  with  mort- 
gagor's consent,  in  lieu  of  a  formal  foreclosure, 
and  sold  it  to  another,  held,  that  there  was  not 
a  discharge  of  the  mortgage  obligation;  the 
effect  being  to  foreclose  the  lien,  for  which 
purpose  it  was  effectual,  except  as  against  the 
right  of  a  Junior  mortgagee  to  redeem. 

4.  Reformation  of  Instruments  €=>45(8)— Evi- 
dence held  to  warrant  reformation  of  mort- 
gage to  Include  other  sureties. 

Proof  A«I<f  sufficient  to  show  that  chattel 
mortgage  made  to  one  of  sureties  on  a  note 
given  by  mortgagor  in  payment  for  the  prop- 
erty was  intended  to  secure  other  sureties  on 
the  same  note,  so  as  to  warrant  reforming  the 
mortgage. 

5.  Principal  and  surety  «s» 1 93— Mortgage  tak- 
en by  one  surety  inures  to  the  benefit  of  all. 

The  obligation  of  sureties  on  a  note  being 
joint  as  well  as  several,  a  mortgage  on  chattels- 
taken  by  one  of  them  inured  to  the  benefit  of 
all,  so  that  it  is  unnecessary  to  reform  such 
mortgage  to  include  other  sureties. 

6.  Equity  <S=356  —  Looks  to  substanoa  rather 
than  form. 

Equity  looks  to  substance  rather  than  the 
form  of  the  transaction  in  order  to  determine 
the  rights  of  the  parties. 

Appeal    from   Randolph   Chancery   Court; 
Lyman  P.  Reeder,  Chancellor. 


Suit  by  C.  W.  MilUon  and  others  against 
W.  W.  Rose.  Decree  for  plaintiffs,  and  the 
defendant  appeals.    Afflmied. 

W.  L.  Pope,  of  Pocahontas,  for  appellant. 
E.  G.  Schoonover  and  Jerry  Molloy,  both  of 
Pocahontas,  for  appellees. 

Mcculloch,  C.  J.  in  February,  1918,  Q. 
U.  Weeks  purchased  a  pair  of  mules  from 
Cooper  Bros.,  for  the  sum  of  $225,  and  ex- 
ecuted his  note  to  them  for  said  sum  with 
appellees  Million,  Bates,  and  Ed  Co<q)er  as 
sureties.  At  the  time  of  the  execution  of  said 
note  Weeks  executed  and  delivered  to  Million 
a  mortgage  on  said  team  of  mules,  containing 
the  following  recital: 

"Whereas,  the  said  party  of  the  first  part 
(the  mortgagor)  is  indebted  to  the  party  of 
the  second  part  (the  mortgagee)  in  the  sum  of 
$225  in  the  following  way:  The  said  party  of 
the  second  part  has  this  day  signed  a  note  for 
the  above-named  sum  due  November  15th  next 
and  drawing  10  per  cent,  interest  per  annum 
from  date  until  paid,  as  surety  to  (for)  the 
said  party  of  the  first  part.  This  is  to  secure 
the  said  party  of  the  second  part  against  an; 
loss  whatsoever  by  reason  of  having  signed  the 
same." 

The  mortgage  provided  that  upon  default 
In  the  payment  of  the  Indebtedness  therein 
described  the  mortgagee  could  sell  the  mort- 
gaged property  at  public  sale,  etc. 

Weeks  was  a  tenant  on  the  farm  of  appel- 
lant, W.  W.  Rose,  and  he  executed  a  mort- 
gage to  Rose  to  secure  an  indebtedness  for 
future  advances,  and  the  mortgage  contained 
the  following  recital  after  the  description  of 
the  mortgaged  property:  "George  Million  and 
D.  Bates  hold  a  first  mortgage  on  mules." 
Million  filed  his  lAortgage  with  the  recorder 
of  the  county,  but  failed  to  make  the  proper 
indorsement  showing  that  It  was  "to  be  filed 
but  not  recorded,"  and  later  appellant.  Rose, 
also  filed  his  mortgage  for  record. 

Weeks  failed  to  pay  the  note  to  Cooper 
Bros.,  and  in  November,  1918,  proposed  to 
Million  and  the  other  sureties  on  bis  note  to 
turn  over  the  mules  and  for  tliem  to  make 
such  disposition  with  them  as  they  pleased. 
The  said  sureties  sold  the  mules  to  one  Col- 
lier, who  executed  a  new  note  to  Cooper 
Bros.,  with  Million,  Bates,  Ed  Cooper,  and 
Ben  Brown  as  sareties.  The  mules  were 
then  turned  over  to  Collier,  who  executed  a 
new  mortgage  to  Million  and  the  other  sure- 
ties on  his  note  to  secure  them  against  loss. 
Subsequently  Rose  took  possession  of  the 
mules  for  the  purpose  of  foreclosing  his  mort- 
gage, and  appellees  Million,  E^d  Co<^er,  and 
Bates  Instituted  this  action  in  the  chancery 
court  against  Weeks  and  Rose  to  foreclose 
the  mortgage  on  the  moles  executed  by 
Weeks. 

It  Is  alleged  in  the  complaint  that  It  was 
intended   by   the  parties,   in   executing   the 
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mortgage,  to  incorporate  the  names  of  all  tlie 
sureties  so  as  tp  protect  them  from  loss,  and 
tbe  court  was  asked  to  reform  the  mortgage 
so  as  to  carry  out  the  Intention  of  the  par- 
ties. The  case  was  heard  by  the  chancellor 
on  documentary  errldence  and  oral  testimony, 
and  the  court  rendered  a  decree  in  favor  of 
appellees  in  accordance  with  the  prayer  of 
the  complaint. 

[1]  Million  failed  to  properly  record  bis 
mortgage,  but  the  lien  of  that  mortgage  is 
superior  to  the  subsequent  mortgage  execut- 
ed by  Weeks  to  appellant,  Bose,  for  the  latter 
mortgage  contained  a  recital  which  in  effect 
made  It  sabject  to  tbe  former  mortgage. 
Clapp  ▼.  HalUday.  48  Ark.  268,  2  S.  W.  853. 

(2)  The  contention  of  comisel  for  appellant 
Is  tliat  there  was  a  complete  novation  of  the 
debt — the  snbstltntlon  of  one  debtor  (Collier) 
for  Weeks,  the  original  debtor.  We  do  not 
think  that  the- facts  bring  the  case  within 
that  doctrine,  for  there  was  no  agreement 
between  the  partlea  tbat  there  should  be  a 
snbstltntlon  of  debtors.  The  substance  of  the 
transactions  was  a  surrender  of  the  mort- 
gaged property  by  Weeks  in  lieu  of  a  foreclo- 
sure to  Million  and  a  resale  of  the  property 
by  Million  to  Collier.  Million  and  his  co- 
sureties satisfied  tbe  original  debt  to  Cooper 
Bros,  by  tbe  execution  of  a  new  note,  and  Col- 
lier executed  his  note  and  mortgage  to  Million 
and  the  other  sureties  to  protect  them. 
Weeks  did  not  make  manual  delivery  of  the 
mules  directly  to  Million  and  the  other  sure- 
ties, but  be  delivered  the  mnles  to  Collier 
at  their  direction.  In  order  to  constitute  a 
novation  there  must  have  been  an  agreement 
between  the  parties  for  the  assumption  by 
Collier  of  the  debt  of  Weeks  to  Million,  and 
there  was  no  evidence  that  this  was  done. 
Brewer  v.  Winston,  46  Ark.  163;  Elkins  v. 
Henry  Vogt  Machine  Co.,  125  Ark.  6,  ;187  S. 
W.  663.  On  the  contrary,  Weeks  was  entirely 
ignored  in  the  disposition  of  the  property  by 
Million  and  his  cosureties  to  Collier,  who  did 
not  assume  the  debt  of  Weeks,  but  entered 
Into  an  original  obligation  for  his  own  pur- 
chase of  the  property  from  Million. 

[3]  Counsel  is  also  mistaken  in  the  conten- 
tion that  there  was  a  discharge  of  the  mort- 
gage obligation  of  Weeks  to  MllUoh  and  a 
satisfaction  of  the  lien.  The  proof  shows 
that  there  was  no  satisfaction  entered  of  rec- 
ord and  no  surrender  of  tbe  mortgage.  Nei- 
ther is  there  any  evidence  of  an  intention  on 
the  part  of  Million  to  discharge  the  mortgage 
lien  which  he  held.  On  the  contrary,  the  in- 
tention was  to  take  the  property  with  the 
consent  of  Weeks,  the  mortgagor,  In  lieu  of  a 
formal  foreclosure,  according  to  the  terms  of 
tbe  Instrument.  There  could  be  no  cancella- 
tion of  tbe  lien  under  the  circumstances 
where  the  actual  intention  was,  as  manifest- 
ed by  their  conduct,  to  enforce  the  lien  rather 
tban  to  cancel  it.  The  effect  of  the  transac- 
tion was  to  foreclose  the  Hen,  and  it  was 


effectual  for  tbat  purpose,  except  as  against 
appellant's  right  to  redeem  as  a  }nhior  lienor. 

[4-S]  Lastly,  it  is  contended  that  the  mort- 
gage of  Weeks  was  only  to  Mlllicm  to  secure 
tilm  against  any  loss,  and  that  the  proof  does 
not  show  that  he  sustained  any  loss  or  dam- 
age in  tbe  transaction  as  surety  for  Weeks. 
The  court  reformed  the  mortgage,  and  we 
think  the  evidence  was  sufficient  to  justify  It, 
for  It  is  undisputed  that  it  was  the  IntenQon 
of  the  parties  to  secure  all  the  sureties.  But 
a  reformation  of  the  mortgage  was  unneces- 
sary in  order  to  give  protection  to  all  the 
parties.  The  obligation  of  the  sureties  was 
Joint  as  well  as  several,  and  the  security 
taken  by  one  of  tbe  sureties  Inured  to  tbe 
benefit  of  all  of  them.  Tbe  sureties  paid  tbe 
note,  as  before  stated,  l^  executing  a  new 
note  to  Cooper  Bros.,  with  an  additional 
surety.  Q%i8  was  a  payment  of  the  debt  as 
between  Million  and  the  mortgagor,  and  it  is 
the  right  of  the  former' to  foreclose  the  mort- 
gage for  the  benefit  of  himself  and  his  co- 
sureties, who  Joined  in  the  payment  Equity 
looks  to  the  sulwtance  rather  tban  to  the 
form  of  a  transaction  In  order  to  determine 
the  rights  of  the  parties,  and  we  are  of  the 
opinion  that  the  chancery  court  reached  tbe 
correct  conclusion. 

The  decree  is  therefore  afilrmed. 


W.  Y.  BRANSFORD  &  SON  V.  SMITH  & 
WHITNEY.    (No.  216.) 

(Supreme  Goart  of  Arkansas.    March  7,  1021.) 

1.  Appeal  and  error  «=>927(7)— in  r«vl»wi«g 
venliet  dlreeted  (or  plaintiff,  defendant's  evU 
denoe  aooepted. 

In  reviewing  a  directed  verdict  for  plaintiff, 
the  appellate  court  shonld  accept  as  true  de- 
fendant's evidence. 

2.  Compromise  and  settlement  «=>23(3)— Cor. 
reepondenoe  held  to  show  that  seller  made 
new  agreement  for  parts  for  pump  already 
Installed. 

In  an  action  for  the  pnrchase  price  of  parts 
of  a  pump  and  cost  of  installation,  correspond- 
ence between  the  parties  hetd  to  show  tliat  the 
seller  denied  responsibility  for  the  failure  oC 
the  pump  to  answer  the  buyer's  purples,  and 
that  the  buyer  authorized  the  seller  to  acquire 
new  parts  and  install  them. 

3.  compromise  and  settlement  <8=>9( I)— Bind- 
ing regardless  of  rights  under  original  con- 
traot. 

Where  the  seller  of  a  pump  denied  respon- 
sibility for  its  failure  to  answer  the  buyer's 
purpose,  and  refused  to  install  new  parts,  save 
at  the  buyer's  expense,  and  the  buyer  autlior- 
ited  purchase  and  installation  of  such  parts, 
the  seller  is  entitled  to  recover,  regardless  of 
the  rights  of  the  parties  under  the  original  con- 
trart;  the  subsequent  agreement  being  in  the 
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nature  of  a  compromise  and  settlement,  fixing 
tbe  dispnted  rights  of  the  parties  by  agreement. 

Appeal  from  Circuit  Cknirt,  Lonoke  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Smith  &  Whitney  against  W.  T. 
Bransford  &  Son.  From  a  Judgment  for 
plaintiffs,  defendants  appeal    Affirmed. 

J.  B.  Beed,  of  Lonoke,  and  Oarmlchael  & 
Brool»,  of  Little  Bock,  for  appellants. 

Bogers,  Barber  &  Henry,  of  Little  Bock, 
for  appellees. 

SMITH,  J.  Appellees  sued  to  recover  the 
purchase  price  of  certain  parts  of  a  pump 
and  for  the  cost  of  their  Installation.  Ap- 
pellants answered,  and  denied  that  they  were 
Indebted  in  any  sum,  and  alleged  that  they 
had  bought  a  pump  from  appellees  for  $720, 
and  that  said  pump  was  to  be  complete  and 
was  guaranteed  to  do  certain  work,  and  that 
the  sum  sued  for  was  the  amount  which  was 
expended  in  putting  the  pump  tat  working 
ctmdition.  Tbe  court  directed  a  verdict  in 
favor  of  appellees,  and  this  appeal  is  from 
that  Judgment. 

The  contract  under  which  the  pump  was 
sold  was  In  writing,  but  was  not  ottered  In 
evidence  at  the  trial.  The  bill  rotdered 
when  the  pimip  was  shipped  on  June  IS, 
1918,  was  for  "one  Rees  Roturbo  pump,  good 
for  200  G.  P.  M.  against  120  feet  direct."  It 
is  not  questioned  that  the  pump  met  this 
specification,  but  It  Is  insisted  by  appellants 
that  a  member  of  appellees'  firm  saw  the  con- 
ditions under  which  the  pump  was  to  oper- 
ate, and  stated  that  he  was  an  eng^ineer,  and 
that  the  pump  which  he  proposed  to  furnish 
would  answer  appellants'  purposes. 

[1]  In  view  of  the  fact  that  a  verdict  was 
directed  against  appellants,  we  must  assume 
that  the  Jury  would  have  accepted  that  ver- 
sion of  the  sale,  although  appellees  say  they 
did  not  know  the  actual  head  against  which 
the  pump  was  to  operate  was  187  feet,  and 
not  120  feet,  until  Mr.  Connor,  their  erecting 
engineer,  undertook  Its  installation. 

[2]  The  pump  did  not  do  tbe  work,  and 
appellants  reported  that  fact  to  appellees, 
who  took  the  position  that  they  were  not  re- 
sponsible for  this  failure.  In  a  letter  dated 
September  2d  appellees  wrote  as  follows: 

"Yon  understand  that  we  are  not  responsible 
for  the  fact  that  this  pnmp  does  not  handle 
yonr  actual  conditions,  but  it  was  made  for 
120-foot,  instead  of  137-foot,  head.  What  we 
want  is  your  authority  to  order  the  parts  from 
tbe  factory  at  your  expense  to  make  the  pump 
fit  your  conditions." 

Again,  in  a  letter  dated  September  6th,  ap- 
pellees said: 

"Your  letter  of  tbe  4th  regarding  the  head 
which  your  pump  will  have  to  work  against, 
will  say  that  from  the  ground  to  tbe  top  of  the 
tank  is  91  feet,  from  the  pump  to  the  level  of 
the  ground  is  18  feet,  from  the  pump  to  tbe 


water  is  17  feet,  and  the  friction  amonnts  to  8 
feet  total  left.  We  cannot  makie  a  pump  wMch 
will  fit  the  conditions  which  we  fignred'  on  and 
the  conditions  whidi  you  actually  have." 

Under  date  of  September  I6th  appellants 
wrote: 

"If  yon  will  refer  to  our  letter  of  the  4th, 
you  will  note  that  we  said  this  pnmp  is  nseless 
to  ns,  unless  it  fulfilled  our  requirements,  and 
that  it  would  be  necessary  to  have  the  addi- 
tional parts  you  suggest.  We  intended  this 
as  authority  to  order  same,  and  wiU  be  glad 
if  you  will  have  them  come  at  once,  or  at  ear- 
liest possible  moment.  We  have  suffered  con- 
siderable inconvenience  already  by  reason  of 
the  delay.  Kindly  see  that  this  Impeller  comes 
as  soon  as  possible." 

Other  letters  passed  between  the  parties 
relattaig  to  the  time  of  the  Installation  of  the 
impeller,  and  tbe  correspondence  and  negoti- 
ations were  closed  by  two  telegrams.  On 
January  13th,  appellees  wired: 

"Shall  we  send  our  Mr.  Oannor  to  erect  yonr 
pump?     Wire  answer." 

On  January  14t]i  appellants  answered  by 
wire: 

"Yes,  send  some  one  to  complete  erection  of 
pnmp." 

This  correspondence  la  subject  to  no  other 
Interpretation  than  that  appellees  had  taken 
the  position  that  they  had  delivered  the 
pump  contracted  for,  and  were  not^responsi- 
ble  for  its  failure  to  answer  appellants'  pur- 
poses, and  were  unwilling  to  furnish  any  new 
parts,  or  to  Install  them,  except  at  appel- 
lants' expense. 

[3]  Appellees  may,  or  may  not,  have  been 
right  in  this  position,  and  we  must,  and  do, 
assume  tbe  Jury  would  have  found  against 
them ;  but  they  bad  taken  that  position,  and 
were  standing  on  it,  and  with  this  knowledge 
appellants  gave  the  order  for  the  parts  and 
for  the  work  covered  by  the  account  sued  on. 
Appellants  cannot  escape  liability  by  showing 
that  appellees  should  have  rendered  this 
service  under  the  original  contract  of  sale. 
Apiiellees  denied  they  were  under  this  duty, 
and  the  service  sued  for  was  in  fact  rendered 
under  a  new  contract  and  a  promise  to  pay, 
tind  the  liability  thus  assumed  must  be  en- 
forced. 

In  tbe  article  on  Contracte  In  6  B.  a  L.  at 
page  662,  It  Is  said: 

"The  fact  that  the  promisor  is  mistaken  in 
regard  to  Us  liability  is  immaterial.  If  there  Is 
a  doubtful  dalm,  the  courts  will  not  investigate 
into  the  relative  merits  or  demerits  of  tbe 
claims  of  the  parties.  It  is  not  a  defense  that 
the  daim  could  not  have  been  maintained  if 
suit  or  action  had  been  brought  upon  it,  or  that 
the  parties  were  mistaken  as  to  the  law;  for, 
if  it  is,  it  would  follow  that  a  contract  by  the 
parties  settling  their  own  disputes  would  at 
last  be  made  to  stand  or  fall  according  to  the 
opinion  of  the  court  as  to  how  the  law  woold 
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have  determined  it.  If  the  compromiBe  of  the 
parties  is  made  to  depend  on  the  question 
whether  the  parties  hare  so  settled  the  dispute 
as  the  law  would  have  done,  then  it  may  be 
truly  said  that  a  compromise  is  an  unavaQing, 
idle  act,  whidi  questions  even  the  power  of  the 
parties  to  bind  themselTes." 

See,  also.  Weaver  v.  Emerson-Brantlngham 
Implement  Co.,  225  S.  W.  624. 

The  Judgment  was  therefore  properly  di- 
rected in  appellees'  favor,  and  that  Judc^ent 
\a  afQrmed. 


ROBERTS  et  al.  v.  PRATT  at  al. 
(No.  211.) 

(Supreme  Court  of  Arkansas.    March  7, 1921.) 

1.  Trusts  «=»I7,  18(3)— Express  trust  In  land 
net  eatabllshed  by  oral  agreement. 

The  establishment  of  an  express  trust  in 
land  by  oral  agreement  is  forbidden  by  the 
statute  of  frauds. 

2.  Trusts  «=3>94*/2— Facts  held  not  to  establish 
tnist  ox  maloholo. 

The  purchaser  from  his  deceased  father's 
estate  held  not  a  trustee  ex  malefido  for  the 
other  hrirs,  in  the  absence  of  any  contention 
of  fraud,  broken  promise  to  reconvey,  or  sale 
for  inadequate  price,  or  that  the  parties  were 
induced  to  refrain  from  attending  the  sale  or 
protecting  themselves  from  improvident  sale, 
and  where  there  was  no  showing  of  wrong,  ei- 
ther actual  or  constructive  and  the  other  heirs 
did  not  furnish  any  of  the  purchase  money. 

3.  Mortgages  9s327->-Facti  held  to  show  tliat 
eonveyaaoo  did  not  oonstitHto  eiialtabia  mort- 
gage. 

Id  an  action  to  foreclose  a  mortgage  on 
land  mortgagor  purchased  from  his  deceased 
father's  estate,  where  there  was  no  testimony 
to  show  any  agreement  that  the  purchaser 
should  hold  the  property  as  security  for  debts 
or  for  funds  advanced  to  pay  off  estate  debts, 
except  an  express  agreement  to  hold  for  oth- 
er heirs,  void  because  not  in  writing,  the  con- 
veyance to  purchaser  by  administrator  did  not 
constitate  an  equitable  mortgage. 

Appeal  from  Palaskl  Chanoeiy  Court;  Jno. 
B.  Martineau,  (Chancellor. 

Action  by  the  People's  Savings  Bank  and 
another,  as  trustee,  against  Gabe  Pratt,  Jr., 
to  foreclose  a  mortgage,  in  which  Mary 
Louise  Pratt  and  others,  heirs  at  law  of  Gabe 
Pratt,  deceased,  intervened,  and  filed  a  plea 
hi  nature  of  a  cross-complaint  against  C. 
0.  Roberts  and  others  and  also  against  Gabe 
Pratt,  Jr.  Prom  the  decree,  O.  G.  Roberts 
and  others  appeaL  Decree  reversed  and 
tause  remanded,  with  directions. 

WUl  G,  Akers,  of  Little  Ko(*,  for  appel- 
lants. 

1^08.  E.  Helm,  of  Little  Bock,  for  appd- 
lees. 


Mcculloch,  C  J.  Oabe  Pratt  was  the 
owner  of  two  lots  ta  the  dty  of  North  Little 
Rock  and  died  Intestate,  survived  by  bis  wid- 
ow and  children,  who  are  appellees  in  this 
case.  The  vrldow  of  Gabe  Pratt  administer- 
ed on  the  estate  under  the  orders  of  the  pro- 
bate oourt  of  Pulaski  county,  and  for  the  pur- 
pose of  raising  funds  to  pay  debts  of  the  es- 
tate she  sold  said  lots  pursuant  to  the  orders 
of  said  probata  court;  all  the  proceedings  be- 
ing regular  and  in  accordance  with  the  stat- 
ute governing  such  sales.  The  lots  were  duly 
appraised  at  the  sum  of  $1,300,  and  at  the 
sale  Qabe  Pratt,  Jr.,  one  of  the  children  and 
belrs  at  law  of  said  decedent,  became  the 
purchaser  for  the  sum  of  $1,000.  The  sale 
was  duly  confirmed  by  the  probate  court  and 
a  deed  executed  to  said  purchaser  by  the 
administratrix. 

Gabe  Pratt,  Jr.,  the  purchaser  of  said  lands, 
borrowed  the  sum  of  $1,000  from  the  People's 
Savings  Bank  of  Little  Rock  and  used,  that 
sum  in  payment  of  the  purchase  price  to  the 
administratrix  of  the  Pratt  estate.  The  wid- 
ow had  previously  advanced  the  nxmey  to 
pay  off  the  debts  of  the  estate,  and  this  sum 
went  to  ber  and  she  conveyed  her  dower  in- 
terest in  the  lots  to  Gabe  Pratt,  Jr. 

Appellant  C.  G.  Roberts  obtained  }udgm»it 
against  Gabe  Pratt,  Jr.,  in  the  circuit  court 
of  Pulaski  county,  for  the  recovery  of  a'  sum 
of  m<Hiey  paid  by  said  appellant  as  surety 
for  Gabe  Pratt,  Jr.,  <m  a  note  executed  to 
another  person  for  borrowed  money.*  Execu- 
tion was  Issued  on  said  Judgment  and  levied 
on  said  lots,  and  appellant  became  the  pur- 
chaser at  the  sale. 

The  present  action  was  instituted  In  the 
chancery  court  of  Pulaski  county  by  tlA  Peo- 
ple's Savings  Bank  and  W.  B.  Lenon,  as  trus- 
tee, to  foreclose  said  mortgage.  The  suit  was 
against  Gabe  Pratt,  Jr.,  and  appellant  Rob- 
erts was  Joined  as  a  defendant  as  a  subse- 
quent purchaser  of  the  mortgaged  property. 
Aiq^eea,  who  are  the  heirs  at  law  of  Gabe 
Pratt,  deceased,  intervened  In  the  action  and 
filed  a  plea  in  the  nature  of  a  cross-complaint 
against  appellant  Roberts,  and  also  against 
Gabe  Pratt,  Jr.,  alleging,  Ih  substance,  that 
Gabe  Pratt,  Jr.,  was  not  the  owner  in  fee 
simple  of  said  lots,  but  that  he  had  purchased 
the  same  at  the  sale  by  the  administratrix 
under  the  express  agreement  that  he  would 
hold  the  title  to  said  lots  as  trustee  for  the 
other  heirs,  and  that  he  now  holds  said  title 
in  such  capacity  as  trustee.  The  prayer  of 
the  cross-complaint  was  that  the  deed  to  ap- 
pellant under  the  execution  sale  be  canceled 
except  as  to  the  one-sixth  interest  of.  Gabe 
Pratt,  Jr.,  in  the  land,  as  one  of  the  heirs  at 
law,  and  that  said  interveners  be  decreed 
their  proportionate  part  of  all  of  the  funds 
raised  from  the  foreclosure  sale  in  excess  of 
the  amount  necessary  to  satisfy  the  mortgage 
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to  the  plaintiff  People's  Savings  Bank.  Ap- 
pellants answered  the  cross-complaint  and 
denied  that  Gabe  Pratt,  Jr.,  held  the  lots  as 
trustee  for  appellees  as  alleged,  but  that,  on 
the  contrary,  the  said  Gabe  Pratt,  Jr.,  became 
the  owner  In  fee  simple  as  purchaser  at  the 
sale  by  the  administratrix,  and  also  that  at 
the  time  of  the  execution  sale  at  which  appel- 
lant became  the  purchaser  he  held  Utle  to  the 
said  property  In  fee  simple  subject  to  the 
mortgage  to  the  plaintiff  People's  Savings 
Bank. 

At  the  trial  of  the  cause  there  was  oral 
testimony  introduced  establishing  the  fact 
that  Gabe  Pratt,  Jr.,  purchased  said  property 
at  the  sale  by  the  administratrix  at  the  re- 
quest of  the  widow  and  heirs  and  upon  an 
express  oral  agreement  that  he  would  hold 
the  title  to  said  land  as  trustee  for  the  other 
heirs.  There  was  no  writing  between  the 
parties  in  erid^ice  of  the  alleged  agreement 
On  the  trial  of  the  cause  the  court  decreed 
a  foreclosure  of  the  mortgage  to  the  People's 
Savings  Bank  and  ordered  a  distribution  of 
any  surplus  funds  remaining  in  the  hands  of 
the  commissioner  after  the  satisfaction  of 
said  mortgage,  awarding  to  appellant  the 
share  of  Gabe  Pratt,  Jr.,  as  one  of  the  heirs 
at  law  of  Gabe  Pratt,  deceased,  and  the  dow- 
er Interest  of  the  widow  which  had  been  con- 
veyed to  Gabe  Pratt,  Jr.,  and  the  remainder 
was  apportioned  to  the  appellees  as  the  oth- 
er heirs  of  Galie  Pratt.  The  court  held  that 
there  was  a  valid  and  enforceable  trust  es- 
tate in  the  land  In  favor  of  ajq>ellees. 

[1]  The  testimony  clearly  shows  an,attempt 
to  establish  an  express  trust  by  oral  agree- 
ment, but  this  Is  forbidden  by  the  statute  of 
frau(^.  In  the  case  of  W.  B.  Worthen  Co. 
V.  Vogler,  224  S.  W.  626,  we  said: 

"It  is  too  well  estabUshed  for  controversy 
that  a  parol  agreement  that  another  should  be 
interested  in  the  purchase  of  lands  without 
the  advance  of  money  by  the  other  person,  and 
there  being  no  other  element  in  the  case  than 
that  of  a  broken  promise  to  reconvey,  such 
agreement  is  within  the  statute  of  frauds,  and 
cannot  be  made  the  basis  of  a  trust,  either  ex- 
press or  implied." 

In  that  case  we  also  quoted  the  following 
from  Bland  v.  Talley,  50  Ark.  71,  6  S.  W.  234: 

"Now  a  parol  agreement  that  another  shall 
be  interested  in  the  purchase  of  lands,  or  a 
parol  declaration  by  a  purchaser  that  be  buys 
for  another,  without  an  advance  of  money 
by  that  other,  falls  within  the  statute  of  frauds, 
and  cannot  give  birth  to  a  resulting  tmst." 


[2]  Nor  does  the  transaction  contain  any 
of  the  elements  of  a  trust  ex  maleflcio. 
There  Is  no  contention  that  there  was  any 
fraud  committed,  not  even  a  broken  promise 
to  reconvey  the  property.  There  is  no  con- 
tention that  the  prc^jterty  was  sold  for  an 
inadequate  price,  or  that  the  parties  were 
induced  to  refrain  from  attending  the  sale  or 
from  adopting  other  means  for  protecting 
themselves  from  the  consequences  of  an  im- 
provident sale.  There  Is,  In  fact,  nothing  in 
this  case  to  establish  a  trust  except  the  ex- 
press agreement  of  the  parties ;  therefore  it 
cannot  be  said  that  there  was  any  wrong,  ei- 
ther actual  or  constructive,  committed  by  the 
trustee  sufficient  to  Justify  a  court  of  equity 
in  declaring  the  existence  of  a  trust  ex  male- 
fido.  Ammonette  t.  Qlack,  7S  Ark.  810,  83 
S.  W.  910;  Worthm  Co.  v.  Vogler,  supra.  It 
is  clear  that  no  trust  resulted,  for  appellees 
did  not  furnish  any  of  the  funds  used  in  pur- 
chasing the  property.  They  did  not  furnish 
the  property  itself  nor  an  interest  th«-ein, 
because  It  was  sold  under  an  Iniierest  (that 
of  the  creditors  of  the  estate)  whidi  was  su- 
perior to  that  of  the  heirs.  It  Is  therefore 
unnecessary  to  cite  any  authority  to  show 
that  there  was  no  resulting  tmst 

[3]  It  is  not  contended  that  the  conveyance 
constituted  an  equitable  mortgage.  There  is 
no  testimony  tending  to  show  that  there  was 
an  agreement  on  the  part  of  Gabe  Pratt,  Jr., 
to  hold  the  property  as  security  for  debts  or 
for  funds  advanced  to  pay  off  the  debts  of 
tl^e  estate.  There  was  no  Intention  to  create 
a  mortgage  and  no  basis  In  the  fkcts  of  the 
case  for  the  court  to  declare  an  equitable 
mortgage.  In  other  words,  we  find  that,  ac- 
cording to  the  undisputed  testimony,  there 
is  nothing  in  the  way  of  an  attempt  to  cre- 
ate a  trust,  except  an  express  agreement  on 
the^art  of  Pratt,  Jr.,  that  he  would  hold  the 
land  and  title  for  himself  and  as  trustee  for 
the  other  heirs.  This  agreement,  as  before 
stated,  is  within  the  statute  of  frauds  and 
Is  unenforceable. 

The  chancery  court  was  therefore  In  error 
in  declaring  a  trust,  and  the  decree  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  cross-complaint  of  api>el- 
lees  for  want  of  equity,  and  to  render  decree 
in  favor  of  appellant  C.  G.  Roberts  for  the 
surplus  funds  in  excess  of  the  amount  neces- 
sary to  pay  off  the  debt  due  the  plaintiff  Peo- 
ple's Savings  Bank. 


Digitized  by 


Google 


Ark.) 


HILL  V 
(1» 


HILL  V.  EVANS.    (No.  217.) 
(Supreme  Court  of  Arkansas.    March  7,  1921.) 

1.  Veadar  and  porchaMr  ®=>85— Evidence  held 
Insaffleient  to  prove  rescission  hy  mirtual 
eonsent. 

Evidence  held  Imraffident  to  prove  rescis- 
sion by  mutual  consent  of  a  contract  for  the 
sale  of  land. 

2.  Specinc  performance  <@=> 1 22— Court's  fail- 
ure to  give  plaintiff  purchaser  opportunity  to 
perform  before  dismissal  held  error. 

In  purchaser's  action  for  specific  perform- 
ance, in  which  purchaser  claimed  to  have  paid 
purchase  money  in  full,  and  in  which  vendor 
claimed  that  the  contract  had  been  rescinded 
by  matnal  consent,  and  that  the  payments  made 
by  purchaser  were  payments  of  rent,  it  was 
error  for  court  to  dismiss  purchaser's  bill 
without  first  ascertaininx  whether  purchaser 
had  performed  the  conditions  of  his  bond  for 
title  and  giving  him  an  opportunity  to  do  so  if 
he  had  not  theretofore  performed. 

Appeal  from  Drew  Chancery  Court;  E. 
6.  Hammock,  Cbancellor. 

Suit  by  Henderson  Hill  against  Albert 
Evans.  Decree  of  dismissal,  and  plaintifT 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

H.   L.    Veazey,  of  Montlcello,   and  B.  Ll 
Herring,  of  Warren,  for  appellant 
George  D.  Hester,  of  Dumas,  for  appellee. 

HnMPHBBTS,  J.  Appellant  Instttnted 
■nit  In  tbe  Drew  chancery  court  against  ap- 
pellee to  enforce  the  specific  performance  of 
a  contract  for  tbe  sale  and  purchase  of  the 
southeast  quarter  of  the  northeast  quarter 
and  tbe  northeast  quarter  of  tbe  Boutheast 
quarter,  section  36,  township  11  south,  range 
7  west,  in  said  comity,  alleging  that  be  bad 
compiled  with  the  conditions  and  terms  of 
file  sale,  and  that  appellee  had  refused  to 
execute  a  deed  to  him  for  said  real  estate. 

Appellee  filed  an  answer,  denying  the  per- 
formance of  tbe  conditions  and  terms  of  tbe 
contract  on  tbe  part  of 'appellant,  and  alleg- 
ing tbat  on  November  28,  1917,  appellant 
failed  to  pay  tbe  unpaid  purchase  money, 
whereupon,  by  mutual  agreement,  tbe  con- 
tract of  purchase  and  sale  was  rescinded. 

The  cause  was  submitted  to  tbe  court  up- 
<m  the  pleadings  and  evidence,  which  result- 
ed in  tbe  dismissal  of  appellant's  bill  for 
the  want  of  equity.  From  the  decree  of  dis- 
missal an  appeal  has  been  prosecuted  to  this 
court,  and  the  cause  is  here  for  trial  de 
novo. 

Tbe  original  contract  of  purchase  and  sale 
was  entered  into  between  appellant  and  ap- 
pellee on.  the  28tb  day  of  November,  1913. 
On  that  date,  appellee  executed  and  deliver- 
ed to  appellant  a  bond  for  title,  in  common 
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form,  to  said  real  estate,  conditioned  that 
he  would  convey  said  real  estate  to  appel- 
lant for  $500,  1100  of  which  amount  was  to 
be  paid  in  cash,  the  balance  In  annual  in- 
stallments of  $100  each,  the  last  Installment 
being  due  on  the  28th  day  of  November, 
1917,  with  Interest  from  maturity  on  each 
instaRment  at  10  per  cent,  per  annum  until 
paid.  Appellant  made  tbe  cash  payment  of 
$100  and  executed  four  notes  to  appellee  in 
the  sum  of  $100  each,  due  and  payable  an- 
nually thereafter,  bearing  interest  from  ma- 
turity on  each  note  at  tbe  rate  aforesaid. 
There  was  a  provision  In  the  bond  tbat,  up- 
on tbe  failure  to  pay  Interest  or  either  note 
at  maturity,  tbe  whole  indebtedness  should 
become  payable  at  the  option  of  appellee.  At 
the  time  the  bond  for  title  was  executed  ap- 
pellant was  renting  the  land  from  appellee; 
but  be  then  took  possession  under  the  bond 
and  made  Improvements  on  the  land  before 
maturity  of  tbe  last  Installment  note,  of  the 
value  of  $150  to  $200,  which  consisted  of 
an  additional  room  to  tbe-house,  bam,  fenc- 
ing, clearing  of  land,  etc.  When  tbe  first 
installment  note  became  due,  appellant  paid 
only  $20  thereon  and  failed  to  make  other 
payments  as  they  fell  due,  but  was  permit- 
ted to  remain  upon  the  property  with  the 
understanding  that  all  should  be  paid  when 
the  last  Installment  became  due.  During 
that  time  the  Indebtedness  was  reduced  to 
$320.99,  evidenced  by  an  admitted  statement 
presented  to  appellant  by  appellee. 

Appellant  testified  that  bo  met  appellee 
In  Montlcello  when  the  last  installment  be- 
came due,  for  the  purpose  of  paying  the  en- 
tire amount  and  procuring  a  deed;  tbat  he 
obtained  promises  from  Mr.  Hale  Robinson 
and  Mr.  A.  T.  Cotham  for  an  advance  of 
money  necessary  to  make  the  payment;  that 
appellee  advised  him  not  to  pay  the  amount, 
as  be  owed  other  parties ;  that  It  would  be 
better  for  talm  (appellee)  to  hold  the  land  in 
bis  name;  that,  if  he  (ai^ellant)  should  be 
ten  years  paying  out  the  amount,  he  would 
make  tbe  deed  to  him,  as  he  had  worked 
hard'  and  deserved  the  land ;  that  he  agreed 
to  the  proposition;  that  appellee  agreed  to 
pay  the  taxes  and  appellant  repay  blm; 
tbat,  In  keeping  with  the  agreement,  appel- 
lee paid  the  taxes  each  year  exc^t  1919; 
that  thereafter  he  made  payments  sufficient 
to  liquidate  the  entire  Indebtedness,  includ- 
ing the  taxes  advanced. 

Hale  Robinson  testified  that  be  had  offered 
to  let  appellant  have  the  money  to  pay  the 
land  out;  that  he  made  the  offer,  according 
to  his  reoollecUon,  In  1916. 

Bather  Long,  appellant's  mother-in-law, 
said  she  advanced  the  $100  to  make  the  ini- 
tial payment  on  the  land,  and  that  she  heard 
ajqpellee  tell  appellant  that  he  might  remain 
upon  the  land  for  10  years,  and,  if  paid  for 
In  that  time,  he  would  give  him  a  deed. 


4=3For  other  caan  tee  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DtgestB  and  Tndexes 


Digitized  by 


Google 


382 


228  SOTTTHWESTEBN  BEPORTEB 


(Ark. 


Appellee  testified  that  on  November  28, 
1917,  he  made  a  statement  to  appellant 
showing  a  balance  of  $320.99  due  upon  the 
notes;  that  appellant  said  he  could  not  bor- 
row the  money  to  make  the  payment,  where- 
upon it  was  orally  agreed  between  them  that 
the  contract  be  rescinded  and  that  appellant 
remain  upon  the  land  and  pay  rent;  that 
thereafter  the  amounts  paid  were  paid  as 
rent  and  were  not  sufficient  to  liquidate  the 
lndel}tedne3s;  that  he  retained  the  notes 
after  the  rescission  ol  the  contract  because 
they  had  never  been  paid;  that  the  bond 
for  title  remained  In  the  possession  of  ap- 
pellant; that  he  paid  the  taxes  upon  the 
land  for  the  entire  time  except  the  year  1816. 

Zelina  Harrell  testified  that  on  May  6, 
1920,  she  wrote  a  letter  to  appellee,  her 
nncle,  In  which  she  iuQUired,  at  the  instance 
of  api)ellant,  whether  he  would  still  sell  his 
place  upon  which  appellant  was  residing; 
that  on  another  occasion,  at  the  Instance  of 
appellant,  she  wrote  a  letter  to  ascertain 
whether  he  should  sell  the  rent  com. 

Sam  Harrell,  Walter  Swift,  Peter  Harri- 
son, and  Charlotte  Washington  testified  that 
on  various  occasions  appellant  told  each  that 
he  was  renting  the  place  upon  which  he  re- 
sided from  appellee. 

Appellant  denied  that  he  had  requested 
Zelina  Harrell  to  write  the  letters  to  which 
she  testified  or  that  be  had  any  knowledge 
of  the  contents  of  the  letters  she  wrote,  and 
also  denied  that  he  told  the  other  witnesses 
that  be  was  renting  the  place. upon  which  he 
resided  from  appellee. 

[1]  After  a  careful  consideration  of  the 
evidence,  we  think  the  weight  thereof  against 
the  decree  of  the  chancellor.  Appellant's  evi- 
dence to  the  effect  that  there  was  no  oral 
rescission  of  the  contract  is  corroborated  by 
that  of  his  mother-in-law,  Esther  Long,  who 
testified  that  she  heard  appellee  say  in  1917 
that  appellant  might  remain  upon  the  land, 
and,  If  he  paid  for  It  In  ten  years,  he  would 
make  blm  a  deed;  also  strongly  supported 
by  the  following  facts  and  circumstances: 
Thtit  valuable  improvements  bad  been  made 
upon  the  land  and  the  purchase  price  reduc- 
ed by  payments  to  $320.99;  that  he  could 
have  borrowed  money  from  others  to  pay 
the  balance  due;  that  he  retained  the  title 
bond  and  possession  of  the  land;  that  the 
notes  were  retained  by  appellee  because  they 
had  not  been  paid.  This  court  said  In  the 
case  of  Mason  v.  Atkins,  73  Ark.  491,  84  S. 
W.  630,  which  was  a  proceeding  for  specific 
performance  and  In  many  aspects  similar  to 
the  Instant  case,  that — 

"In  view  of  the  fact  that  plaintiff  still  held 
the  bond  for  title,  and  that  the  defendant  was 
still  in  the  possession  of  the  notes  when  the 
suit  was  brought,  and  inasmuch  as  there  was 
no  written  evidence  of  a  resciBsion  of  the  con- 
tract of  sale,  we  cannot  find  that  a  rescission 
bad  been  made." 


[2]  Appellee  insists,  however,  that  specific 
performance  was  properly  denied  because  ap- 
pellant had  failed  to  comply  with  the  condi- 
tions of  the  bond  in  paying  the  purchase 
money.  Appellant  testified  that  the  pay- 
ments made  by  him  were  ample  to  liquidate 
the  indebtedness.  Appellee  testified  that  all 
payments  made  after  1917  were  paid  as  rent, 
and  that  the  total  amouitt  paid  upon  the 
original  consideration,  Indudlng  the  rents 
paid,  was  insufficient  to  liquidate  the  In- 
debtedness. The  court  made  no  statement  of 
account  between  the  parties  nor  appointed 
a  master  to  do  so.  As  to  whether  appellant 
had  paid  the  purchase  price  was  an  Issue 
which  should  have  been  Investigated  and 
determined  by  the  court  It  was  error  to  dis- 
miss appellant's  bill  without  first  determin- 
ing whether  be  bad  performed  the  conditions 
In  the  bond,  and,  If  not,  before  giving  him  an 
opportunity  to  do  so.  Maaon  r.  Atkins,  73 
Ark.  491,  84  S.  W.  630. 

The  decree  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  ascertain  amount 
due,  if  any,  and  to  render  a  decree  In  accord- 
ance with  this  opinion. 


GREENING  v.  PLANTERS'  BANK  &  TRUST 
CO.     (No.  184.) 

(Supreme  Ooort  of  Arkansas.    Feb.  21,  1^1. 
Rehearing  Denied  March  21,  1921.) 

Garnishment  <S=332  —  Fand  deposited  by  di- 

ractor  general  to  credit  of  trustee  not  snlijeert 

to  garniihment. 

Funds  in  the  hands  of  a  bank  on  deposit 

by  the  federal  director  general  of  railroads  to 

the  credit  of  a  trustee  for  application  to  the 

operating   expenses   of  a   railroad,  which  the 

government  had  undertaken  to  guaranty,  held 

not  subject  to  garnishment  by  the  railroad's 

judgment  creditor,  a  trustee  not  being  subject 

to  garnishment  during  pendency  of  the  trust  in 

an  action  to  collect  a  debt  whidi  the  cestni  que 

trust  owes. 

Appeal  from  Circuit  CJourt,  Howard 
(3ounty;  J.  S.  Steel,  Judge. 

Action  by  E.  S.  Greening  against  the 
Memphis,  Dallas  &  Oulf  Railroad  Ck>mpany, 
wherein  plaintiff  obtained  Judgment  and 
sued  out  writ  of  garnishment  against  the 
Planters'  Bank  &  Trust  Company.  From 
Judgment  for  the  garnishee,  plaintiff  appeals. 
Affirmed. 

Jas.  H.  Mc(3ollum,  of  Hope,  for  appellant 
J.  6.  Sain,  of  Nashville,  for  appellee. 

Mcculloch,  C.  J.  Prior  to,  March  1, 
1920,  the  date  on  which  the  government  of 
the  United  States  returned  the  railroads  to 
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their  resi)ectlTe  cvners,  appellant  obtained 
Judgment  In  the  circuit  court  of  Howard 
comity  in  the  sum  of  $1^1.66  against  tha 
Memphis,  Dallas  &  Gulf  Railroad  Company 
for  damages  on  account  of  the  negligent  loss 
of  cotton  delivered  to  said  company  for 
transportation;  and  on  July  20,  1920,  appel- 
lant sued  out  a  writ  of  garnishment  against 
appellee,  Planters'  Bank  &  Trust  Company, 
a  corporation  doing  a  banking  business  at 
XashvUle,  Ark.  Appellee  filed  its  reply  deny- 
ing that  it  was  Indebted  to  the  principal  de- 
fendants in  any  sum,  or  that  it  had  in  its 
hands  any  funds  or  other  property  belong- 
ing to  said  defendant.  Appellant  filed  a  re- 
ply to  this  answer,  raising  an  issue  as  to 
whether  or  not  appellee  had  funds  In  its  i)ob- 
sesslon  belonging  to  said  defendant  There 
was  a  trial  of  the  issue  before  the  court, 
which  resulted  In  a  Judgment  in  favor  of 
aiq>ellee  as  garnishee.  - 

The  material  facts  are  undisputed.  When 
the  government  returned  to  the  defendant, 
)£emphls,  Dallas  &  Gulf  Railroad  Company, 
its  property  whldi  had  theretofore  been  op- 
erated under  government  control,  the  direc- 
tor general  of  railroads  caused  to  be  deliver- 
ed to  Gea  H.  Bell,  as  trustee,  the  sum  of 
$12,467.87  which  had  accrued  from  the  earn- 
ings of  such  operations  while  under  govem- 
m«it  controL  Tbia  fund,  as  well  as  the 
funds  which  subsequently  came  to  the  hands 
of  the  trustee,  was  held  by  him  under  direc- 
tions given  in  a  general  order  issued  by  the 
director  general  of  railroads  upon  the  return 
of  railroad  property  to  their  owners.  Pur- 
snant  to  the  statutes  of  the  United  States  ex- 
tending to  the  railroad  corporations  the 
government's  guaranty  for  a  period  of  six 
months  for  reimbursement  of  expenses  of  op- 
eration, the  government,  acting  throu^  the 
director  general  of  railroads,  advanced  to 
some,  if  not  all,  of  the  railroads,  sufficient 
funds  to  use  in  operating  expeaaee,  with 
directions  that  the  same  should  be  deposited 
In  the  name  of  the  trustee  named  by  the  di- 
rector general,  and  used  exclusively  In  op- 
erating exx)en8es  of  the  railroad.  Under  this 
arrangement  the  government  advanced  to  the 
Memphis,  Dallas  &  Gulf  Railroad  Company 
the  sum  of  $90,000,  which  was  paid  over  to 
Bell,  as  trustee,  and  deposited  by  Bell  in  ap- 
pellee bank  in  his  name  as  such  trustee. 
The  revenues  of  the  railroad  were  also  paid 
to  Bell  as  trustee  from  time  to  time,  and 
were,  under  the  instructions  of  the  director 
general,  deposited  in  his  name. 

This  fund  received  by  the  trustee  from  the 
earnings  of  the  defendant  company  was  also 
paid  out  with  the  other  funds  on  the  operat- 
ing expenses  of  the  railroad.  According  to 
the  undisputed  testimony,  the  earnings  of 
the  railroad  company,  after  restoration  to  the 
owner,  were  less  than  the  operating  expenses 
paid  out  of  the  funds  in  the  hands  of  the 
trustee,  and  that  on  thQ  date  of  the  garnish- 


ment the  trustee  had  In  his  hands  and  on  de- 
posit with  appellee  bank  $40,966.66. 

Bell  was  the  treasurer  of  defendant  compa- 
ny, and  also  cashier  of  appellee  bank ;  but  the 
funds  were,  as  before  stated,  paid  over  to 
him  as  trustee,  and  were  deposited  by  him 
in  that  capacity  with  appellee  bank. 

The  question  presented  in  tbia  ease  is 
whether  or  not  the  funds  in  the  hands  of  ap- 
pellee deposited  to  the  credit  of  Bell  as  trus- 
tee were  subject  to  garnishment.  This  qnes- 
tlon  Is  not  difilcalt  of  solution.  It  Is  an  ele- 
mental principle  of  the  law  that  "a  trustee 
cannot,  during  the  pendency  of  the  trust,  be 
held  as  a  garnishee  In  an  action  to  collect  a 
debt  which  the  cestui  que  trust  owes.  The 
creditor  has  no  better  claim  to  the  fund  or 
property  than  the  beneficiary  had ;  and  when 
the  latter  has  no  right  to  maintain  an  action 
for  It  or  any  part  ot  it,  garnishment  against 
the  trustee  will  be  unavailing."  2  Shlnn  on 
Attachment  and  Garnishment,  J  531;  State 
Nat  Bank  v.  Wheeler-Motter  Merc.  Co.,  104 
Ark.  222,  148  8.  W.  1083. 

The  funds  advanced  by  the  government  to 
be  expended  in  the  operation  of  the  railroads 
did  not  beccnne  the  property  of  the  railroad 
company,  except  to  the  extent  permitted  by 
the  government  authorities,  and  the  funds 
were  held  in  trust  by  the  trustee  for  the  use 
to  which  the  funds  were  dedicated.  The  au- 
thority for  the  use  of  the  funds  expressly 
excluded  the  application  thereof  to  anything 
except  the  current  operating  expenses  which 
the  government  had  undertaken  to  guaranty. 
Neither  the  railroad  company  nor  Its  credi- 
tors could  compel  the  appropriation  of  that 
fund  to  any  oUter  use.  But  it  Is  contended 
that  appellant  was  at  least  entitled  to  reli^ 
by  garnishment  process  out  of  the  funds  on 
deposit  which  were  derived  from  the  eam< 
Ings  of  the  company  In  Its  operation  of  the 
railroad  after  the  return  to  the  owner  from 
government  control.  These  earnings,  it  ap- 
pears from  the  testimony,  were  paid  to  Bell 
as  trustee,  and  mingled  with  the  other  funds 
which  he  had  received  from  the  government. 
It  is  unnecessary  to  decide  whether  or  not  the 
assumption  by  the  director  general  of  rail- 
roads of  authority  to  direct  and  control  the 
use  of  the  funds  received  from  the  operation 
of  the  road  after  the  return  of  It  to  the 
owners  was  wrongful.  It  does  not  appear 
from  the  proof  that  there  were  funds  on  de- 
posit in  the  appellee  bank  which  had  been 
derived  from  the  earnings  of  the  company. 
On  the  contrary,  the  undisputed  testimony 
establishes  the  fact  that  the  earnings  from 
the  operation  of  the  road  were  far  less  than 
I  the  operating  expenses,  and  that  the  funds 
were  exhausted  before  they  went  into  the 
hands  of  Bell,  as  trustee.  Therefore  there 
were  never  any  funds  on  hands  from  that 
source  to  be  reached  by  garnishment,  it  they 
were,  under  the  circumstances,  subject  to 
j  that  process. 
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The  circuit  court  was  therefore  correct  In 
rendering  Judgment  In  tayor  ot  the  gar- 
nishee. 

Affirmed. 


HALL  et  «l.  V.  HAMMETT.     (No.  224.) 

(Supreme  Court  of  Arkansas.  March  14,  1921.) 

i.  Appeal  and  error  ^s>292— Motion  for  now 

trial  eosential  to  review  of  rulings  on  Instroo- 

tlont. 

Assignments  of  error  to  the. giving  and  re- 

fasal  of  instructions  cannot  be  considered  in 

the  absence  of  a  motion  for  a  new  trial. 

2.  Appeal  and  error  «='7I3(3)— Bill  of  exoep- 
tions  cannot  supply  omission  from  reoord  of 
order  overruling  new  trial. 

The  IhU  of  exceptions  cannot  t>e  looked  to 
to  supply  the  omission  from  the  record  of  re- 
citals that  a  motion  for  new  trial  Was  present- 
ed and  overruled. 

3.  Appeal  and  error  «=>28l( I)— Appeal  with- 
out motion  for  new  trial  biriags  up  only  er- 
rors a|>pearing  on  record. 

On  appeal  from  a  judgment  on  a  verdict, 
without  proper  showing  that  a  motion  for  new 
trial  has  been  made  and  overruled,  nothing  is 
brought  before  the  Supreme  Court  except  er- 
rors aK>e«rijig  on  the  face  of  the  record. 

Appeal  from  Circuit  Court,  Van  Bnren 
County;    J.  M.  Shlnn,  Judge. 

Suit  by  Jeff  Hall  and  another  against  Tom 
Hammett.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Jeff  Hall  and  Orover  Hall  sued  Tom  Ham- 
mett to  recover  damages  In  the  sum  of  $135 
for  the  conversion  of  a  mule  alleged  to  be- 
long to  plaintiffs. 

According  to  the  allegations  of  the  com- 
plaint, on  the  8th  day  oi;  February,  1919, 
James  Guinn  executed  to  them  his  promis- 
sory note  for  |250.  It  was  secured  by  a 
mortgage  on  two  mules.  Gulnn  traded  one  of 
the  mules  to  Hammett  Thereafter  he  paid 
part  of  the  mortgage  debt  to  the  plaintiffs, 
Imt  still  owes  tbem  a  balance  of  $135.  Ham- 
mett refused  to  pay  the  plaintiffs  the  value 
of  the  mule.  Hence  this  lawsuit  Hammett 
denied  that  the  mule  in  controversy  was  em- 
braced in  the  mortgage  given  by  Guinn  to  the 
plaintiffs.  As  a  further  defoise,  he  set  up 
facts  which,  tf  true,  showed  that  the  plain- 
tiffs had  waived  their  mortgage  lien  on  the 
mule  and  were  therefore  estopped  from  main- 
taining this  action. 

The  plaintiffs  adduced  evidence  tending  to 
sniqport  the  allegations  of  their  complaint 
and  the  defendant  adduced  evidence  tending 
to  establish  bis  defense. 

The  Jury  returned  a  verdict  for  the  defend- 
ant, and  from  the  judgment  rendered  the 
plaintiffs  have  appealed. 


Appellants,  pro  se. 

Gamer  Fraser,  of  CJUnton,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above), 
[t]  It  is  contended  by  counsel  for  the  plain- 
tiffs that  the  court  erred  in  its  instructions 
to  the  Jury.  The  assignments  of  error  in  this 
regard  are  not  before  the  court  for  considera- 
tion. A  motion  for  a  new  trial  is  necessary 
to  correct  an  error  of  the  trial  court  in  giv- 
ing or  refusing  instructions. 

[2]  It  does  not  appear  from  tbe  record 
proper  that  the  motion  for  a  new  trial  was 
ever  overruled  or  In  any  way  acted  upon  by 
the  trial  court  The  bill  of  exceptions  recites 
that  the  motion  for  a  new  trial  was  overruled 
by  the  court  The  recital  of  the  bill  of  ex- 
ceptions, however,  cannot  be  looked  to  in 
order  to  ascertain  whether  or  not  the  motion 
for  a  new  trial  has  been  presented  to  and 
overruled  by  the  coxirt. 

[3]  An  order  overruling  a  motion  for  a  new 
trial  is  <me  which  should  appear  on  tlie  rec- 
ords of  the  court  Wb&n  an  aiipeal  is  prose- 
cuted from  a  judgment  on  a  verdict  without 
the  proper  showing  that  a  motion  for  a  new 
trial  has  been  made  and  overruled,  nothing 
is  brought  before  this  court  except  errors 
appearing  on  the  face  of  the  record,  and  the 
judgment  will  be  affirmed  without  regard  to 
the  rulings  of  the  trial  court  with  regard  to 
the  giving  or  refusing  to  give  Instructltms. 
Baker  v.  Martin,  96  Ark.  82,  128  a  W.  679. 

The  Judgment  will  be  affirmed. 


N0R8W0RTHY  v.  STATE,     (No.  228.) 

(Supreme  Court  of  Arkansas.     March  14^ 
1921.) 

Criminal  law  (S=>l  1 10(3)— Reoord  can  be  cor- 
rected nunc  pro  tunc  to  show  swearing    of 

Jsty. 

A  transcript  of  the  record  whidi  at  the 
time  appellant's  brief  was  61ed  did  not  affirma- 
tively show  that  the  oath  required  by  Crawford 
&  Moses'  Dig.  {  3170,  had  been  administered 
to  the  jury  can  be  corrected  by  amended  tran- 
script disclosing  that  a  nunc  pro  tunc  order 
was  entered  by  the  trial  court  showing  that 
the  oath  was  administered  to  the  Jury  before 
proceeding  to  a  trial  of  the  cause. 

Appeal  from  Circuit  Court,  Cross  County: 
R.  E.  It.  Johnson,  Judge. 

Offle  Norsworthy  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

S.  S.  Hargraves,  of  Forrest  City,  for  ap- 
pellant 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin, 
Asst  Atty.  Gen.,  for  tbe  State. 

HUMPHREYS,  J.  AppelUint  was  Indicted, 
tried,    and    convicted   in    the   Cross    circuit 
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court  for  murder  In  the  flrat  degree,  and 
sentenced  to  death  by  electrocution.  From 
the  Judgment  of  conviction  an  appeal  has 
been  duly  prosecuted  to  this  court 

Amwllant  concedes  that  the  bill  of  excep- 
tlona  was  not  filed  within  time,  and  that  the 
assignments  of  error  alleged  therein  cannot 
he  considered  by  this  court,  but  Insists  that 
the  record  itself  fails  to  afflrmatiTely  show 
that  the  jury  were  specially  sworn  to  try 
the  Issues  between  the  state  of  Arkansas  and 
appellant,  as  required  by  section  3170  of 
Crawford  &  Moses'  Digest  At  the  time  ap- 
pellant's brief  was  filed,  the  transcript  of  the 
record  to  this  court  did  not  aiflrmatiyely  show 
that  the  oath  required  by  said  section  had 
been  administered  to  the  Jury.  Since  that 
time,  however,  an  amended  transcript  has 
been  filed  In  this  court  of  the  record,  which 
discloses  that  a  nunc  pro  tunc  order  was 
entered  by  the  trial  court  showing  that  said 
oath  was  administered  to  the  Jury  before 
proceeding  to  a  trial  of  the  cause.  The  only 
contention  of  appellant  for  reversal  Is  there- 
fore rendered  futile  by  the  record  as  amend- 
ed. 

The  Judgment  is  affirmed. 


▼.  BBBNfSTEIN  885 

S.W.) 

HUMPHREYS,  J.  This  suit  waacommeno- 
ed  by  appellee  against  appellant  on  the  31st 
day  of  August,  1920.  befcure  a  justice  of  the 
peace  In  Plks  ooanty,  upon  a  verified  account 
based  upon  an  alleged  order  for  roof  paint, 
of  date  October  16,  1918.  The  trial  in  the 
magistrate's  court  resulted  in  a  dismissal  of 
the  suit,  from  which  an  appeal  was  prose- 
cuted to  the  circuit  court  The  cause  proceed- 
ed to  a  hearing  in  that  court  and,  when  the 
evidence  had  been  concluded,  the  court  sent 
the  case  to  the  Jury,  over  the  objection  of 
appellant,  on  the  sole  issue  of  whether  ap- 
pellant was  indebted  to  appellee  In  the  sum 
of  $89  or  199.50.  The  Jury  returned  a  ver- 
dict for  |S9.  A  Judgment  was  rendered  in 
accordance  with  the  verdict,  from  which  is 
this  appeaL 

CThe  order  made  the  basis  of  the  suit  was 
signed  as  follows: 

hts 


HUDDLESTON  V.  BERNSTEIN.     (No.  218.) 
(Supreme  Oonrt  of  Arkansas.    March  7,  1921.) 

• 

1.  Sales  «s>l66(i)-.Buyer  not  required  to  ao- 
c«pt  goods  of  dWorent  value  from  those  or< 
dered. 

Buyer  cannot  be  required  to  accept  goods 
of  substantially  different  value  from  Uiose  or- 
dered by  him. 

2.  Sales  «=s>l6l— OollvMry  to  oarrisr  of  goods 
differiag  In  value  from  tlioso  orriored  not  do- 
livery  to  buyer. 

Seller's  delivery  of  goods  to  carrier  is  not 
delivery  to  buyer,  where  goods  so  delivered 
■nbstantially  differ  in  value  from  those  or- 
dered. 

3.  Signatures  <S=>5— Signature  by  mark  held 
■ot  prima  faoie  evidenoe  of  exeoutioa. 

Where  buyer's  signature  to  order,  con- 
sisting of  his  mark,  did  not  comply  with  the 
statutes  for  signatures  by  mark,  and  was  not 
admitted  by  buyer,  the  order  could  not  be  re- 
garded as  even  prima  fade  evidence  of  a  writ- 
ten eontract 

Appeal  from  Circuit  Court,  Pike  County; 
3.  S.  Steel,  Judge. 

Salt  by  David  Bernstein  against  J.  W. 
Huddleston.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Heversed  and  remanded. 

J.  C.  Pinnlz  and  O.  A.  Featherston,  both 
at  Murfreesboro,  for  appellant 
W.  T.  Kldd,  of  Murfreesboro,  for  appellee. 


"J.  W.    X    Huddleston." 
mark 

The  signature  by  mark  was  not  witnessed 
as  required  by  the  statutes  of  this  state.  The 
materials  specified  In  the  order  total  199.50, 
and  were  to  be  shipped  to  Murfreesboro,  Ark., 
f.  o.  b.  destination.  Terms:  Net,  30  days,  or 
2  per  cent  discount  If  paid  within  10  days 
from  date  of  invoice. 

S.  B.  Orabam  testified  that  the  appellant 
■told  him  he  had  ordered  roof  paint  to  cover 
the  house  he  (Graham)  was  living  in,  which 
was  then  at  the  depot,  but  that  the  bill  for  it 
was  wrong,  being  for  a  greater  amount  than 
he  ordered ;  that  apipellant  requested  him  to 
write  to  appellee  and  explain  the  error ;  that 
he  complied  with  the  request. 

Appellant  testified,  in  substance,  that  he 
could  not  read  or  write,  and  that  he  had  no 
recollection  of  having  signed  an  order ;  that 
if  the  order  introduced  in  evidence  covered 
materials  to  the  amount  of  $99.50  it  had  been 
changed,  and  was  not  the  order  given  by  him ; 
that,  upon  receipt  of  the  bill  of  lading,  he 
notified  appellee  by  letter  tliat  the  shipment 
of  roof  paint  exceeded  in  value  the  order 
made,  and  that  he  had  refused  acceptance  of 
the  order  on  that  account,  and  would  not 
accept  the  shipment  unless  made  to  corre- 
spond in  value  with  the  order  made  by  him ; 
that  he  received  no  answer  to  the  letter. 

[1-31  The  effect  of  the  instruction  of  the 
court  was  to  peremptorily  direct  a  verdict 
against  appellant  in  a  sum  not  less  than  $89. 
This  was  error,  because  it  took  from  the 
jury  the  Issue  presented  by  the  evidence  a8 
to  whether  appellant  was  indebted  to  appel- 
lee in  any  sum.  Appellant  Interposed  the 
defense  that  he  was  not  indebted  to  appellee 
in  any  sum  unless  the  shipment  substantially 
conformed  to  the  order  made  by  him.  This 
was  a  good  defense,  for  a  purchaser  cannot 
be  required  to  accept  goods  of  substantially 
different  value  from   those  ordered  by  him. 
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The  coTiTt  Instructed  the  Jury  upon  the  theory 
that  a  dellvei?  of  the  goods  to  the  carrier 
was  a  delivery  to  appellant.  This  assumption 
woQld  have  been  correct  had  the  shipment 
substantially  corresponded  with  the  order, 
but  was  Incorrect  if  the  shipment  materially 
differed  from  the  order.  Am)ellant  testified 
that  he  only  ordered  $89  worth  of  roof  paint ; 
whereas,  the  shipment  was  for  roof  paint 
In  the  yalne  of  $99.S0.  The  court  should 
have  Instrncted  the  jury  to  return  a  verdict 
for  appellant  if  the  order  given  by  him  was 
for  only  |89  worth  of  roof  paint.  Appellee 
contends,  however,  that  the  peremptory  In- 
struction was  correct  because  appellant  was 
bound  on  the  written  order  which  specified 
roof  paint  in  the  amount  of  $99.50.  This 
position  is  not  sound,  because  the  order  in- 
troduced in  evidence  was  not  signed  by  ap- 
pellant in  the  manner  required  by  the  stat- 
ntes  of  this  state  for  signatures  by  mark. 
Unless  admitted  or  so  signed,  it  could  not  be 
regarded  as  even  prima  facie  evidence  of  a 
written  contract. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


8HIPP  et  al.  V.  JOHNSON.    (No.  227.) 

(Supreme  (3ourt  of  Arkansas.     March  14, 
1921.) 

1.  Trial  «39260(l)  —  Refusal  of  Instructloas 
covered  by  those  gives  sot  error. 

The  refusal  of  instructions  covered  by  those 
given  is  not  error. 

2.  Appeal  and  error  «=>58l  (8)— Errors  as  to 
evidence  and  Instructions  not  reviewed,  where 
BO  motion  for  new  trial  disclosed  by  abstract. 

Where  the  abstract  disclosed  no  motion 
for  new  trial,  assi^ments  of  error,  complain- 
ing of  the  insufficiency  of  the  evidence  or  the 
refusal  of  instructions,  cannot  be  reviewed. 

Appeal  from  Circuit  Court,  Van  Buren 
County;   3.  M.  Shlnn,  Judge. 

Acti(Mi  by  P.  L.  Johnson  against  J.  H. 
Shipp  and  others,  begun  in  justice  court 
From  a  judgment  of  the  circuit  court  in 
favor  of  plaintiff,  defendants  appeaL 
Affirmed. 

C.  A.  Holland,  of  Conway,  for  appellants. 
J.  T.  Bogers,  of  Wichita,  Kan.,  for  appellee. 

SMITH,  J.  This  suit  was  begun  in  the 
court  of  a  justice  of  the  peace  by  appellees, 
who  sought  to  recover  judgment  on  two 
promissory  notes.  It  is  stated  that  appel- 
lant Shipp  was  the  maker  of  the  notes,  and 
that  his  coappellants  were  sureties  thereon, 
and  that  judgment  was  Improperly  rendered 
against  Shipp,  because  the  notes  were  paid 
if  certain  credits  were  properly  applied.    In 


addition  to  this  defense,  it  Is  asserted  by  the 
sureties  that  they  are  discharged  by  reason 
of  appdlee's  failure  to  sue  when  directed  so 
to  do. 

[1]  The  brief  for  appellants  contains  no 
abstract  of  the  testimony.  It  does  contain 
a  summary  of  the  testimony,  which  is  desig- 
nated as  "Undiluted  Facts,"  but  appellee 
questlona  the  accuracy  of  this  summary  in 
several  material  particulars.  It  is  not  shown 
that  any  error  was  committed  in  admitting 
or  excluding  testimony.  It  is  argued  that  er- 
ror was  committed  In  refusing  certain  re- 
quested instructions.  It  is  not  made  to  ap- 
pear, however,  that  the  instructions  refused 
were  not  covered  by  others  which  were  given. 

[2]  In  fact,  all  the  assignments  of  error  dis- 
cussed In  the  brief  are  matters  which  could 
be  raised  only  by  a  motion  for  a  new  trial, 
and  If  there  was  such  a  motion  it  has  not 
been  abstracted.  U.  S.  Auto  Co.  v.  Arkadel- 
phia  Mining  Co.,  140  Ark.  73,  216  S.  W.  641; 
Sweet  v.  McBwen,  140  Ark.  162,  215  S.  W. 
661 ;  Smith  v.  Wallls-McKlnney  Coal  Co..  140 
Ark.  218,  215  S.  W.  386. 

The  judgment  must  therefore  be  affirmed. 


DURRETT  et  al.  v.  HARRIS  ot  ax. 
(No.  221.) 

(Supreme  Court  of  Arkansas.     March  14, 
1021.) 

1.  Fraudulent  conveyances  ®=>225 — Creditor, 
who  allowed  wife  of  debtor  to  redeem  from 
execution  sale,  bound  by  election. 

Where  a  creditor,  having  bought  in  the 
debtor's  land  on  execuUon  sale  before  expira- 
tion of  the  period  of  redemption  assigned  the 
certificate  of  purchase  to  the  wife  of  the  debtor, 
the  creditor  is  bound  by  its  election,  and,  not- 
withstanding the  moneys  paid  by  the  wife  were 
derived  from  busmess  carried  on  by  the  hus- 
band in  his  wife's  name,  and  the  wife  was  en- 
gaged in  no  productive  business,  the  creditor 
cannot  thereafter  subject  to  its  further  claim 
the  proceeds  of  the  land,  which  later  was  sold 
by  the  wife. 

2.  Baakniptoy  «=»I85— Trvstoe  stands  In  posi- 
tion of  creditor,  and  cannot  avoid  oonveyaaco 
not  voidable  by  creditor. 

Under  Bankruptcy  Act,  i  70  (U.  S.  Comp. 
St  i  9654),  the  trustee  is  entitled  to  avoid 
any  transfer  which  a  creditor  of  the  bankrapt 
might  have  avoided;  consequently,  where  .the 
creditor  of  a  bankrupt  was  not  entitled  to 
avoid  a  transfer  of  property  to  the  debtor's 
wife,  it  having  elected,  by  allowing  the  debtor's 
wife  to  buy  in  property  sold  on  execution,  to 
treat  the  funds  as  those  of  the  wife,  the  trustee 
in  bankruptcy  cannot  attack  the  conveyance. 

Appeal  from  Union  Chancery  Court;  J.  M. 
Barker,  Chancellor. 
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Suit  by  the  Merchants'  &  Fanners'  Bank 
of  Junction  Olty,  Ark.,  against  D.  F.  Harris 
and  -wrlfe,  In  which  Claude  L.  Durrett,  trustee 
In  bankruptcy  of  the  defendant  first  named, 
intervened.  From  a  decree  for  defendants, 
Intervener  and  complainant  appeal.    Affirmed. 

W.  E.  PattersMi,  of  El  Dorado,  for  appel- 
Lants. 

I>;ell  O.  Marsh,  of  El  Dorado,  Callaway  & 
Huie,  of  Arkadelphla,  and  Gaughan  &  Sif- 
f ord,  of  Camden,  for  appellees. 

Mcculloch.  C.  J.    D.  F.  Harris,  one  of 
the  antellees,  was  for  many  years  prior  to 
tlie  year  1911,  engaged  In  the  sawmill  busi- 
ness, and  became  heavily  Indebted  to  credi- 
tors,  the   Merchants'   &   Farmers'   Bank   of 
Junction  City,  Ark.,  one  of  the  aK)ellants  In 
tbls  action,  being  one  of  them.    He  owed  the 
bank  three  notes,  one  for  $1,000,  one  for  $1,- 
9T3,  and  the  other  for  $2,500.    Harris  resided 
in   Junction  City  and  owned  an  undivided 
half  Interest  In  a  tract  of  land  In  that  (Un- 
ion) county  containing  424  acres;  his  broth- 
er, C.  A.  Harris,  being  the  owner  of  the  oth- 
er half  Interest    The  bank  Instituted  an  ac- 
tion  at  law  In  the  circuit  court  of  Union 
county  against  Harris  to  receiver  cm  the  said 
note  for  the  snm  of  $2,600,  and  sued  out  an 
order  of  general  attachment,  which  was  lev- 
ied on  the  Union  county  land.    Judgment  was 
rendered  In  favor  of  the  bank  in  that  action, 
the  attachment  was  sustained,  and  the  land 
was  ordered  sold.     At  the  sale,  which  was 
held  on  January  6,  1912,  the  bank  became  the 
purchaser  of  Harris'  undivided  half  Interest 
in  the  land  for  the  Kim  of  $1,800,  which  was 
credited  on  the  Judgment,  and  received  from 
the  sheriff  a  certificate  of  purchase. 

A  few  days  prior  to  the  expiration  of  the 
period  of  redemption  from  the  sale,  Mrs.  O. 
D.  Harris,  the  wife  of  D.  F.  Harris,  paid  to 
the  bank  the  sum  of  $2,080,  and  the  latter  as- 
signed to  Mrs.  Harris  the  certificate  of  pur- 
chase, upon  which  the  sheriff  executed  to  her 
a  deed  conveying  the  land  attached  and  sold. 
Mrs.  Harris  and  the  other  tenant  In  common 
subsequently  divided  the  land,  and  a  part  of 
the  tract  containing  200  acres  was  conveyed 
to  her  in  severalty.  She  sold  40  acres  of  the 
land  to  another  person,  and  then  purchased 
40  acres  more,  which  gave  her  the  amount  of 
acreage  she  received  In  the  division.  Mrs. 
Harris  continued  as  the  owner  of  the  200 
acres,  which  was  a  farm  partly  in  cultiva- 
tion, until  November,  1918,  wt^pi  she  sold  and 
conveyed  it  to  S.  B.  Bass  for  the  consider- 
ation of  $5,000,  of  which  $1,500  was  paid  by 
check  on  another  bank  in  Junction  City ;  the 
remaining  sum  of  $3,500  being  evidenced  by 
note  executed  by  Bass  to  Mrs.  Harris. 

The  present  action  was  Immediately  Insti- 
tuted by  the  Merchants'  &  Farmers'  Bank  in 
the  chancery  court  of  Union  county  against 
D.  F.  Harris  and  ills  wife,  to  subject  the  pro- 
ceeds of  the  sale  to  Bass  (check  and  note)  to 
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the  payment  of  the  remainder  of  Oie  debt 
still  owing  by  D.  F.  Harris  to  the  bank;  the 
basis  of  the  action  being  the  charge  that  the 
funds  used  by  Mrs.  Harris  in  payment  to  the 
bank  of  the  consideration  ($2,080)  for  the 
assignment  of  the  certificate  of  purchase 
were  really,  the  funds  of  Harris  himself, 
fraudulently  accumulated  and  held  in  the 
name  of  his  wife  for  the  purpose  of  hinder- 
ing the  bank  and  other  auditors  In  the  oq^- 
lectloQ  of  these  debts.  Shortly  after  the  in- 
stitution of  this  suit  D.  F.  Harris  filed  his 
petition  In  bankruptcy  and  was  duly  adjudg- 
ed a  bankrupt,  and  appellant  Durrett  was 
elected  trustee  of  the  estate  and  Intervened 
In  this  action,  asking  that  the  funds  In  con- 
troversy be  decreed  to  be  the  property  of  the 
estate  of  the  bankrupt  The  chancery  court 
on  the  final  hearing  of  the  cause,  dismissed 
the  original  complaint  of  the  hank,  as  well 
as  the  complaint  of  the  trustee  as  interven- 
er, for  want  of  equity. 

[1]  The  testimony  adduced  in  the  case  es- 
tablishes the  fact  that  the  funds  used  by  Mrs. 
Harris  In  paying  the  bank  for  the  purchase 
of  the  land  were  accumulated  in  the  busi- 
ness operations  of  D.  F.  Harris  In  the  name 
of  his  wife,  and  that  such  (^)eratl(ms  were 
so  conducted  in  the  name  of  Mrs.  Harris  for 
the  express  purpose  of  putting  the  proceeds 
beyond  the  reach  of  Harris'  creditors.  When 
Harris  became  insolvent  in  the  year  1911,  he 
divested  himself  of  all  of  his  property,  ex- 
cept this  undivided  half  Interest  in  the  Un- 
ion count?  land,  which  he  held  with  his 
brother.  He  had  no  other  property  left  nor 
did  his  wife  own  any  property.  She  was  not 
a  business  woman,  and  gave  her  entire  time 
and  attention  to  housekeeping.  Harris  him- 
self seems  to  be  a  capable  business  man,  and 
he  found  an  opportunity  to  secifre  contracts 
with  the  federal  government  to  furnish  tim- 
ber for  use  In  constructing  locks  and  dams 
in  the  Ouachita  river  at  Camden  and  In  the 
Sunflower  river  In  the  state  of  Mississippi. 
He  availed  himself  of  this  opportunity,  and 
in  order  to  prevent  Interference  from  credi- 
tors he  took  the  contracts  In  the  name  of  his 
wife  and  operated  the  business  in  her  name. 
No  capital  was  required,  and  the  skill  and 
efforts  of  Harris  were  substantially  ail  that 
was  involved  In  the  enterprise.  Harris  man- 
aged the  business  openly  and  entirely,  using 
his  wife's  name  In  the  contracts  and  in  his 
dealings  with  the  proceeds  arising  from  those 
business  operations.  Mrs.  Harris  had  noth- 
ing to  do  with  the  business,  except  to  per- 
mit the  use  of  her  name.  This  state  of  af- 
fairs seems  to  have  been  well  known,  and  a 
matter  of  notoriety  in  the  community  where 
the  business  was  carried  on,  and  where  the 
Harrises  resided,  where  the  bank  operated 
Its  business  and  its  ofllcers  resided.  The 
business  was  profitable  and  from  the  accumu- 
lated profits  the  sum  of  $2,080  was  used  to 
purchase  from  the  bank  for  Mrs.  Harris  the 
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tract  of  land  wblch  the  bank  bad  acquired 
at  tbe  attachment  sale. 

Learned  counsel  for  aroellants  say  that, 
alnoe  the  holding  of  tbe  funds  in  the  name  of 
Mrs.  Harris  was  colorable  and  in  fraud  of 
the  rights  of  creditors,  the  purchase  of  the 
oertificate  amounted  to  no  more  than  a  re- 
demption of  the  land  from  the  sale.  Conced- 
ing that  to  be  true  as  to  otbw  creditors  of 
Harris,  it  ought  not  to  be  so  treated  as  to  the 
bank,  who  received  tbe  funds  as  a  payment 
by  Mrs.  Harris  for  the  purchase  of  the  land. 
The  bank  made  its  election  to  accept  the 
funds  In  purcliase  of  the  land.  It  accepted 
the  funds,  not  as  the  property  of  Harris,  the 
debtor,  but  as  the  iMroperty  of  Mrs.  Harris. 
The  bank  knew  or  could  bare  known,  then  as 
w^  as  now,  the  source  of  those  funds  and 
how  they  were  accumulated.  In  order  to  es- 
cape the  effect  of  its' election  at  that  time  to 
treat  the  funds  as  being  those  of  Mrs.  Har- 
ris, and  to  a(^pt  the  same  from  her  in  pur- 
chase of  the  land,  it  devolves  on  the  bank  to 
show  that  it  accepted  the  funds  in  Ignorance 
of  their  source.  It  is  inconceivable  that  the 
bank  did  not  know,  or  liave  abundant  oppor- 
tunity to  ascertain,  at  that  time  the  true 
state  of  afFairs  in  regard  to  those  funds. 
Mrs.  Harris  had  no  property,  and  was  ap- 
parently not  engaged  in  any  business  where- 
by there  could  be  accumulated  earnings.  Her 
husband  attended  to  the  business,  and  he 
I  also  made  the  purchase  of  this  land  from  the 
bank  for  his  wife. 

We  think  that  the  bank  is  bound  by  its 
election,  and  cannot  now  be  heard  to  say 
that  the  funds  used  in  the  purchase  of  the 
land  should,  in  equity,  be  treated  as  tbe 
property  of  Harris,  and  followed  through  the 
land  to  the  proceeds  of  the  sale  to  Bass,  so 
as  to  subject  those  proceeds  to  payment  of 
the  debt  of  Harris  to  the  bank.  Under  such 
circumstances  a  court  of  equity  will  not  lend 
Its  aid  to  uncover  an  alleged  fraud.  What- 
ever the  rights  of  other  creditors  of  Harris 
might  have  been,  the  bank  Is  not  in  an  atti- 
tude to  set  up  the  fraud,  for  the  purpose  of 
subjecting  the  proceeds  of  the  sale  of  the 
land  to  the  payment  of  their  debt 

[2]  The  trustee  Is  in  no  better  attitude  as 
the  representative  of  the  bank  as  a  creditor 
of  the  bankrupt.  A  trustee  in  bankruptcy 
may,  under  section  70  of  the  national  bank- 
ruptcy statute  (U.  S.  Comp.  St  §  965i),  "avoid 
any  transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might 
have  avoided,"  and  this  is  the  extent  of  his 
rights  and  authority.  Boyd  v.  Arnold,  103 
Ark.  106,  146  S.  W.  118. 

Since  appellant  bank  is  not  in  the  attitude 
to  avoid  the  transfer  by  Harris,  tbe  trustee 
cannot  do  so  for  it  There  Is  no  proof  in  this 
record  to  show  that  there  are  other  creditors 
who  are  entitled  to  avoid  the  conveyance. 

Decree  affirmed. 


CURRIE  et  «l.  V.  NATION.     (No.  223.) 

(Supreme  Court  of  Arkansas.    March  14, 
1921.) 

1.  SatM  <8sb4I8(2)— Buyer's  tuutn  of  dan- 

ages  for  sellor'i  failure  to  deliver  stated. 
Buyer's  damages  for  seller's  failure  to  de- 
liver goods  was  tbe  difference  between  tlie  con- 
tract price  and  the  market  valne  at  the  time 
and  idaes  of  delivery, 

2.  Appeal  and  error  <S=>  1 004(1)— Verdict  will 
■ot  bo  held  Inadequate  If  Mstalaed  by  evi- 
doaoe. 

A  Jadgment  will  not  be  held  insufficient  on 
appeal  where  the  jury  wonld  have  been  Juati- 
fied  by  the  evidence  in  returning  a  verdict  for  a 
smaller  amount  even  thougti  the  great  pre- 
ponderance of  the  evidence  showed  that  a  great- 
er amount  should  have  been  awarded. 

3.  Appeal  and  error  «=>994(2),  805,  1005(2)— 
Appellate  court  will  not  pass  on  weight  of  ev- 
idence or  credlbllify  of  witnesses;  approved 
verdict  not  disturbed  if  sustained  by  evidence. 

On  an  appeal  in  which  the  verdict  is  chal- 
lenged, the  only  inquiry  is  whether  there  is  any 
substantial  evidence  to  sustain  the  verdict, 
since  the  court  will  not  imss  on  the  weight  of 
the  evidence  or  the  credibility  of  the  witneeses, 
such  matters  being  ezdnsively  within  the  prov- 
ince of  the  jory  in  the  first  place,  and  of  the 
trial  court  on  motion  for  a  new  trial,  in  the 
second  place. 

Appeal  from  Circuit  Ck>urt,  Desha  County; 
W.  B.  SorreUs,  Judge. 

Action  by  Herman  O.  Currle  and  other* 
against  J.  A.  Nation.  From  Judgmmt 
awarding  Insuffldent  rHUf,  platntitrs  appeal. 
Aiflrmed. 

P.  L.  Neville,  of  McGehee,  and  (Pieman  ft 
Gantt  of  Pine  Bluff,  for  appellants. 
X.  O.  Pindall,  of  McGehee,  for  appellee. 

WOOD,  J.  This  action  was  brought  by 
the  appellants  against  the  appellee  to  r^ 
cover  damages  which  the  appellants  alleged 
were  caused  them  by  the  refusal  of  the  ap- 
pellee to  deliver  60  bales  of  cotton,  which 
they  allege  he  had  agreed  to  sell  to  the  Arm 
of  Alex  Strauss  &  Son,  a  partnership  en- 
gaged in  the  business  of  buying  and  selling 
cotton  at  Pine  Bluff,  Ark.  They  set  up  that 
the  contract  was  evidenced  by  a  writing  as 
follows : 

"Watson,  Ark.,  September  24  1919. 

"Sold  to  Ale#i  Strauss  &  Son,  Pine  Bluff,  Ar- 
Isansas,  60  ttales  of  the  first  cotton  picked  on 
the  place  I  operate  on  Belcoe  Lake.  Price,  40 
cents  per  pound.  I  agree  to  settle  by  compress 
weights.  Cotton  to  l>e  delivered  on  cars  at 
Watson.  J.  A.  Nation." 

They  allege  that  the  cotton  was  ready  for 
delivery  about  the  12th  of  November,  1919, 
but  that  appellee,  after  demand  therefor,  re- 
fused to  deliver  the  same  to  appellants  to 
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tbeir  damage  In  the  sum  of  $7,600,  for  wblcb 
tliey  prayed  Judgment. 

The  appellee  answered  and  admitted  that 
lie  signed  the  writing  above  set  forth  and 
suites  that  at  the  time  the  agreement  lyas 
*  entered  into  It  was  understood  between  the 
parties  that  the  appellee  should  have  a  lea- 
Bonable  time  to  ascertain  whether  40  oeate 
a  pound  was  a  fair  market  price  for  the 
cotton  mentl<»ied  in  the  writing,  and  if  in 
appellee's  Judgment  the  price  spedfled  was 
not  reasonable,  the  tentative  agreement  was 
not  to  be  effective.  The  appellee  denied  all 
other  material  allegations  of  the  complaint. 
The  trial  resulted  in  a  verdict  and  Judgment 
In  favor  of  the  appellant  Currle  la  the  sum 
of  $1,250,  from  which  Judgment  Is  this  ap- 
peal 

The  motion  for  a  new  trial  alleges  six 
grounds  for  setting  aside  the  verdict  and 
granting  a  new  trial,  and  among  them  No. 
4,  "tbat  the  verdict  is  inadequate."  The 
appellants  abandon  here  all  other  grounds 
of  the  motion  toe  a  new  tilaL  Therefore 
the  only  question  presented  on  this  appeal 
is  whether  or  not  the  undisputed  testlmooy 
showed  that  the  verdict  was  inadequate;  oi, 
to  pot  the  question  in  another  form,  was 
there  any  evidence  to  warrant  the  Jury  In 
finding  for  appellants  only  ia  the  sum  of 
$1,260? 

[1]  The  memorandum  does  not  specify  any 
particular  day  when  the  cotton  was  to  be 
delivered,  nor  does  the  oral  testimony  show 
that  any  day  was  fixed  for  the  delivery  of 
the  cotton.  The  undisputed  testimony  shows 
that  OD  October  24,  1919,  the  appellee  sold 
33  bales  of  cotton  to  another,  and  thus  put 
It  out  of  his  power  to  comply  with  his  con- 
tract with  appellants.  The  contract  was  to 
deliver  the  cotton  on  the  cars  at  Watson. 
Ark.  The  undlspdted  testimony  shows  that 
the  market  value  of  cotton  at  Watson  and 
Ptne  Bluff  was  the  same.  The  measure  of 
the  apitellants'  damages  was  the  difference 
between  the  contract  price  of  40  cents  per 


on  the  24th  day  of  October,  1919,  33  bales  of 
the  first  cotton  grown  on  the  appellee's  place 
at  Belcoe  Lake,  whidi  was  of  a  staple  aver- 
aging l»/i«  and  would  be  classed  as  strict 
middling,  sold  fbr  59%  cents  per  pound; 
that  84  bales  of  the  cotton  grown  on  appel- 
lee's plantation  was  sold  for  51%  cents  per 
pound  during  the  cotton  season  of  1919  and 
later  than  September.  One  of  the  witnesses 
for  the  appellee,  Sam  Walchanskl,  testified 
that  he  bought  some  cotton  from  a  n)an  by 
the  name  of  Vaughan,  grown  on  the  place 
appellee  had  at  Belcoe  Lake.  He  purchased 
the  cotton  In  the  month  of  October,  1919. 
There  were  2  bales.  The  first  bale  was  good 
white  cotton — l«/ij.  The  second  bale  was 
as  good  as  Oie  first.  The  grade  may  hare 
been  a  little  better.  There  was  no  material 
difference  between  them.  He  paid  40  cents 
per  pound  for  the  cotton,  which  was  the 
"fair  market  value  of  H." 

A  list  of  some  of  the  cotton  grown  on  ap- 
pellee's Belcoe  Lake  plantation  was  made  an 
Exhibit  to  the  testimony  of  witness  O.  H. 
Hall,  a  iniblic  glnner.  This  list  showed  the 
tenants  who  raised  the  cotton  and  when  It 
was  ginned  and  its  weight  The  list  showed 
that  on  September  27th  a  bale  of  tenant 
Vanghan's  cotton  was  ginned  and  again  on 
October  18th.  It  is  not  shown  how  long 
Vaughan  held  this  cotton,  but,  as  ai^>ellee 
purchased  two  bales  of  the  Vaughan  cottcm 
In  October,  it  must  have  been  at  least  after 
the  18th  when  be  purchased  one  of  the  bales. 

The  appellee  testified  that  he  did  not  know 
whether  most  of  his  cotton  was  l*/ia  cotton 
or  not  Quite  a  little  bit  of  It  was.  Most 
of  his  cotton  was  grown  from  "Bspress" 
seed.  It  was  shown  that  the  standard  weight 
of  a  bale  of  cotton  at  Watson  and  Pine  Bluff 
was  500  pounds. 

[2,  S]  It  appears  from  all  this  testimony 
that  the  Jury  had  prices  fixed  by  the  witness- 
es all  the  way  from  40  to  80  coits  per  pound 
by  which  to  determine  the  market  value  of 
the  cotton  at  the  time  and  place  that  it 


at  the  time  and  place  where  it  should  have 
been  delivered.  See  Ark.  Short  Leaf  Lbr. 
Co.  r.  Mclnturf,  134  Ark.  284,  203  S.  W. 
1047.  The  appellants  concede  tliat  the  24th 
of  October,  1019,  the  date  evidencing  the 
first  breach  of  the  contract.  Is  the  time  when 
tl>e  measure  of  damages  should  be  ascertain- 
ed. The  appellee  testified  that  on  the  24th 
day  of  October,  1919,  the  cotton  contemplat- 
ed by  the  contract  was  worth  65  to  70  cents 
per  pound.  Witness  Downs  testified  that  it 
was  worth  from  76  to  80  cents;  Alex  Strauss 
that  it  was  worth  from  68  to  75  cents ;  C  T. 
Hankins  that  it  was  worth  from  68  to  73 
cents;  J.  T.  Whit*  tbat  it  was  worth  70 
cents;    S.  L.  Mass  that  It  was  worth  from 


pound  and  the  market  value  of  the  cotton    should  have  been  delivered.    While  the  great 

preponderance  of  the  evidence  shows  that 
the  market  value  was  much  greater  than  40 
cents  per  pound  and  also  greater  than  the 
value  fixed  by  the  Jury  as  indicated  by  the 
verdict  nevertheless  the  Jury  might  have 
found  from  the  testimony  of  the  witness 
Walchanskl  that  the  market  value  of  the 
cotton  of  the  staple  and  grade  contemplated 
by  the  parties  to  this  contract  was  40  cents 
per  pound  at  the  time  and  place  where  It 
should  have  been  delivered;  in  other  words, 
the  Jury  could  have  returned  a  verdict  for 
even  a  less  amount  than  they  did  and  still 
have  been  Justified  by  the  evidence  In  so 
doing.  The  Jury  were  the  sole  Judges  of  the 
evidence  and  the  credibility  of  the  witness- 


70  to  75  cents ;    W.  B.  Bddins  that  it  was '  es.     It  is  not  for  this  court  to  determine 

worth  from  68  to  76  cents;  and  B.  Li.  Mad- 1  where  the  preponderance   lies.     That   is   a 

ding  that  it  was  worth  75  cents.  i  matter  wlilch  is  exclusively  within  the  prov- 

There  was  testimony  tending  to  prove  that  inoe  of  the  Jury  in  the  first  plaoe,  and  the 
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trial  court  in  the  second  idaoe,  In  passing 
upon  the  motion  for  a  new  trial.  When  the 
cause  reaches  tMs  court  and  the  verdict  Is 
challenged,  the  only  inquiry  is  whether  there 
Is  any  substantial  evidence  to  sustain  the 
verdict  Turner  v.  Coates,  227  S.  W.  982; 
Twist  T.  MulHnlx,  126  Ark.  427,  190  S.  W. 
851;  St.  L.  &  San  Francisco  Ry.  Co.  v.  KU- 
patriek,  67  Ark.  47,  54  S.  W.  971 ;  and  other 
cases  cited  In  1  Crawford's  Digest,  p.  297. 

The  cases  of  Carroll  v.  Tezarkana  Gas  & 
Elec.  Co.,  102  Ark.  137,  143  S.  W.  586,  and 
Bothe  V.  Morris,  103  Ark.  370,  146  S.  W. 
1184,  upon  whldi  learned  counsel  for  the  ap- 
pellants rely,  are  not  in  point.  In  those 
cases  the  verdict  and  Judgment  were  for 
nominal  damages  only,  whem  under  the  un- 
disputed evidence  damages  should  have  been 
awarded  for  a  much  larger  sum.  Nor  Is  the 
case  of  Faulkner  v.  Crawford,  119  Ark.  6, 
177  S.  W.  37,  applicable,  for  the  reason  that 
the  undisputed  testimony  showed  that  the 
plaintiff  was  entitled  to  a  definite  sum  or 
nothing.  Here  the  jury,  by  their  verdict, 
has  found  that  the  appellee  Is  liable  to  ap- 
I>ellant8,  and  they  have  returned  a  verdict 
in  a  very  substantial  amount,  which  has 
legally  sufficient  evidence  to  sustain  it 

The  Judgment  is  therefore  correct,  and  It 
is  affirmed. 


CARROLL  V.  TEXPORT  OIL  CO.    (No.  226.) 

March  14, 


(Supreme  Court  of  Arkansas. 
1921.) 


1.  Jifttlces  of  the  peace  ^=3l 1 6— Statute  limit- 
ing time  for  applying  to  set  aside  default  In- 
applicable where  both  parties  appear. 

Crawford  &  Moses'  Dig.  §  6448,  providing 
that  judgment  by  default  may  be  set  aside  by  a 
justice  at  any  time  witliln  10  days  after  being 
rendered,  does  not  deal  with  the  practice  in  a 
case  where  the  parties  appeared  and  a  trial 
was  had  before  the  court;  section  6449  govern- 
ing in  such  case,  and  requiring  a  notice  of  10 
days  of  the  motion  for  new  trial  or  rehearing. 

2.  Courts  «=>I89(I5)  —  Jurlsdiotlon  retained 
after  10  days  to  set  aside  default. 

Although  it  is  necessary  to  file  a  motion  and 
invoke  the  order  of  the  court  to  set  a  default 
aside  within  10  days,  under  Crawford  &  Moses' 
Dig.  §  6448,  made  applicable  to  municipal  courts 
by,  Acts  1917,  p.  734,  g  7,  jurisdiction  of  the 
motion  is  still  retained  by  the  court  after  the 
10  days,  if  for  any  reason  the  court  does  not 
act  on  it  during  the  10  days,  but,  if  action  of 
court  is  not  invoked  on  the  motion  within  10 
days,  the  cotirt  loses  jurisdiction. 

3.  Stipulations  ^=9 1 1— Time  for  Invoking  order 
of  court  to  set  aside  default  not  extended  by 

agreement 
An  agreement  I>etween  counsel  that  a  mo- 
tion under  Crawford  &  Moses'  Dig.  §  6448,  be 


venient  was  In  contravention  of  the  statute, 
and  the  judgment  debtor  could  rely  thereon  at 
his  peril,  as  the  parties  cannot  thus  enlarge 
the  time  for  invoking  the  action  of  the  court: 
the  motion  not  being  filed  and  no  order  of 
court  being  invoked  within  the  10  days. 

Appeal  from  Circuit  Court,  Miller  Oonnty; 
Geo.  R.  Haynie,  Judge. 

Suit  by  H.  B.  Carroll  against  the  Texport 
Oil  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

P.  P.  Bacon  and  Jno.  N.  Cook,  botb  of  Tez- 
arkana, for  appellant 

SMITH,  J.  On  May  22,  1920,  appellant 
filed  suit  against  appellee  company  in  the 
municipal  court  of  Texarkana,  and  summon- 
ed the  State  National  Bank  of  that  dty  as 
garnishee.  A  bond  was  given  and  the  at- 
tachment was  dissolved  and  the  garnishee 
discharged.  On  June  18,  1920,  appellee  filed 
its  answer,  and,  by  consmt  the  cause  was  set 
for  trial  on  July  1,  1920.  The  cause  was 
continued  and  reset  for  trial  on  July  20th. 
On  that  day  appellant  apiieered  by  his  at- 
torney, and  appellee  failed  to  appear,  and 
judgment  was  rendered  against  it  for  the 
amount  sued  for. 

On  July  29th  appellee  filed  its  motion  to 
set  the  default  judgment  aside,  and  as 
grounds  therefor  alleged  that  the  junior 
member  of  the  firm  of  attorneys  which  bad 
diarge  of  the  case  was  confined  in  a  hospital, 
and  that  the  senior  member  of  the  firm  did 
not  know  the  case  had  been  set  for  trlaL 
This  motion  was  granted  on  August  18,  1920, 
the  default  judgm^it  was  set  aside,  and  the 
case  reset  for  trial  on  September  1,  1920. 
On  this  last-named  day  appellant  appeared 
in  the  municipal  court  and  moved  the  conrt 
to  set  aside  the  order  vhcating  the  default 
judgment  This  motion  was  granted  on  Sep- 
tember 3d,  and  the  order  of  August  18th  was 
vacated  and  set  aside,  and  appellee  appealed 
from  that  order  to  the  circuit  court  On 
September  6th  appellant  filed  In  the  circuit 
court  a  motion  to  dismiss  appellee's  appeaL 
This  motion  was  granted,  and  the  appeal  was 
dismissed. 

On  September  14th  apjiellee  filed  in  the 
drcnit  court  its  petition  for  certiorari,  alleg- 
ing the  facta  set  out  above,  and  further  that 
at  the  time  the  original  default  Judgment  was 
rendered  appellant  had  appeared  by  his  at- 
torney, who  represented  to  the  court  that  he 
believed  the  defendant  (appellee)  had  no  de- 
fense, that  the  answer  and  bond  had  been 
filed  to  release  money  to  meet  a  pay  roll,  and 
that  this  representation  was  false  and  bad 
misled  the  court  and  Induced  it  to  render 
judgment  by  default;  that  after  filing  this 
motion  to  set  aside  the  default  judgment  ap- 
pellee's attorney  had  asked  appellant's  attor- 


taken  up  at  any  time  when  it  was  mutually  con- 1  ney  when  the  motion  could  be  taken  up  in  the 
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coart,  and  appeUant's  attorney  answered  that 
they  would  present  tbe  motion  at  any  time 
that  was  convenient  to  both  parties ;  that,  re- 
lying upon  said  statement,  appellee  allowed 
said  motion  to  remain  on  file  without  being 
acted  upon  by  the  court  until  August  17th,  on 
which  date  he  was  advised  ttiat  the  motion 
would  be  heard  the  next  day,  and  on  that  day 
tbe  default  judgment  was  set  aside.  It  was 
further  alleged  in  the  petition  for  certiorari 
that  the  order  of  the  court  made  on  Septem- 
ber 3d  setting  aside  its  order  of  August  ISth 
was  void,  for  the  reason  that  the  court  was 
without  jurisdiction  to  make  It,  as  the  judg- 
ment by  the  order  of  August  18th  had  ceased 
to  exist)  and  that  the  petitioner  (appellee) 
had  a  valid  defense  to  said  suit,  but  the  na- 
ture of  the  defense  was  not  alleged. 

On  September  21,  1920,  appellant  filed  his 
petition  In  the  drcbit  court  for  certiorari  to 
quasb  tbe  order  of  the  municipal  court  made 
on  Angost  18,  1920,  setting  aside  the  default 
judgment  rendered  July  20,  1920.  This  peti- 
tion alleged  that  the  order  which  it  seeks  to 
quash  was  void  because  more  than  10  days  had 
elapsed  after  tbe  default  judgment  had  been 
rendered  before  the  court  was  asked  to  set 
it  aside,  and  the  court  was  thereafter  with- 
out JnrlsdictiMi  to  malce  that  order.  It  was 
there  alleged  that  petitioner  for  this  second 
writ  of  certiorari  (appellant)  had  never  been 
advised  of  the  filing  of  the  motion  to  vacate 
the  default  judgment  and  had  no  notice  of 
Its  pendency  until  it  bad  been  granted.  An 
answer  was  filed  to  this  petition  by  appellee, 
in  which  It  reiterated  tbe  facts  alleged  in 
Its  own  petition  for  certiorari. 

Tbe  two  petitions  were  heard  together,  and 
the  court  overruled  a  demurrer  filed  by  ap- 
pellant to  appellee's  petition,  and  granted 
appellee's  petition  for  certiorari,  and  quashed 
the  order  of  tbe  municipal  court  made  on 
September  3d  vacating  and  setting  aside  tbe 
order  of  August  18th,  and  remanded  the  case 
to  tbe  municipal  court  for  trial.  The  court 
denied  appellant's  petition  for  certiorari  to 
quasb  the  wder  of  August  18th.  A  motion 
for  a  new  trial  was  filed  in  which  the  orders 
of  tbe  court  were  assigned  as  error. 

The  municipal  court  of  Texarkana  was 
created  by  Act  138  of  the  Acts  of  1917  (Acts 
1917,  p.  734),  and  section  7  thereof  makes 
all  provlslonB  of  tbe  general  law  applying  to 
justices  of  the  peace  and  not  inconsistent 
with  tbe  act  applicairfe  to  that  court. 

Tbe  proceeding  sought  to  be  reviewed  by 
this  appeal  Is  not  one  to  set  aside  a  judg- 
ment as  baving  been  obtained  by  fraud,  but 
Is  a  proceeding  by  certiorari  to  quash  an 
alleged  void  order  of  tbe  municipal  court 
Tbe  validity  or  invalidity  of  the  order  sought 
to  be  quashed  depends  upon  the  construction 
of  section  6448,  C.  &  M.  Digest  This  section 
reads  as  follows: 

"Judgment  of  dismissal  for  want  of  prosecu- 
tioiit  or  judgment  by  default  may  be  set  aside 


by  the  justice  at  any  time  within  ten  days  after 
being  rendered,  if  the  party  applying  therefor 
can  show  a  satisfactory  excuse  for  his  default, 
and  a  meritorious  cause  of  action  or  a  meri- 
torious defense,  whereupon  a  new  day  shall  be 
fixed  for  trial,  and  notice  given  to  the  opposite 
party;  and  any  execution  which  may  in  the 
meantime  have  been  issued  shall  be  recalled  in 
the  same  maimer  as  in  cases  of  appeal,  and  the 
cause  shall  proceed  to  trial  as  though  no  such 
judgment  had  been  taken." 

[1]  This  section  does  not  deal  with  the 
practice  in  a  case  where  the  parties  appeared 
and  a  trial  was  had  before  the  court  Sec- 
tiwt  6449,  C.  &  M.  Digest,  governs  in  that 
case,  and  requires  a  notice  of  10  days  of  the 
motion  for  a  new  trial  or  a  rehearing. 

[Z]  This  court  tn  the  case  of  Frlzzell  v. 
Wlllard,  37  Ark.  478,  held  that  no  notice  was 
required  of  the  filing  of  a  motion  under  sec- 
tion 6448  untU  tbe  default  judgment  had  been 
set  aside  and  a  new  day  fixed  for  trial.  No- 
tice of  that  fact  is  required  by  the  statute. 
It  thus  appears  that  it  was  the  legislative 
wiU  that  tbe  parties  seeking  the  l>eneflt  of 
this  statute  should  move  expeditiously  and 
within  tbe  time  limited.  This  section  6448 
under  which  appellee  proceeded  is  a  special 
statutory  proceeding.  It  was  not  Intended  to 
deprive  one  of  his  right  to  have  a  judgment 
set  aside  as  having  been  obtained  by  fraud, 
nor  was  it  intended  to  aftect  one's  right  of 
appeal.  It  was  designed  to  afford  relief  to 
the  litigant  whose  suit  was  dismissed  for 
want  of  prosecution  or  against  whom  a  judg- 
ment by  default  had  been  taken  where  the 
litigant  could  show  a  satisfactory  excuse  for 
bis  delay  and  that  be  had  a  meritorious 
cause  of  action  or  defense.  But  this  relief 
can  be  granted  only  where  tbe  litigant  pro- 
ceeds within  the  time  limited  by  law,  to  wit 
10  days  after  tbe  rendition  of  the  Judgment. 
This  means  that  the  party  must  file  bis  mo- 
tion and  invoke  the  order  of  the  court  there- 
on within  10  days.  If  this  is  done,  and  for 
any  reason  the  court  does  not  act  thereon, 
jurisdiction  of  the  motion  is  still  retained  by 
the  court 

This  is  the  construction  which  the  Su- 
preme Court  of  California  gave  to  a  some- 
what similar  statute  of  that  state  in  the 
case  of  Spencer  v.  Branbam,  109  Cal.  336, 
41  Pac.  1095.  There  a  judgment  by  default 
was  entered  on  April  20th  against  Leonard 
by  a  justice  of  tbe  peace.  Within  the  10 
days  allowed  by  law  Leonard  filed  a  motion 
to  set  the  judgment  aside,  and  alleged  an 
excuse  for  his  neglect  The  motion  was  set 
for  bearing  on  May  8th,  and  was  heard  and 
granted  on  that  day,  and  the  cause  set  down 
for  triaL  Thereafter  a  proceeding  was 
brought  to  prohibit  the  trial  on  the  ground 
that  the  justice  had  no  jurisdiction  to  grant 
the  motion  because  it  was  not  made  within 
10  days  of  the  trial.    The  court  there  said: 

"The  question  then  is:  When  a  motion  must 
be  made  upon  notice  within  a  given  period  can 
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a  party  extend  hla  own  time  by  filing  a  written 
motion  within  the  period,  and  giving  notice  of 
a  hearing  of  the  motion  at  a  time  after  the 
period  has  expired?  To  ask  the  qneation  is  to 
answer  it.  The  application  for  relief  mnst  be 
by  motion,  ajid  inaking  and  not  filing  a  writ- 
ten application  for  such  rale  or  order  is  not 
sufficient  The  attention  of  the  court  must  be 
called  to  it,  and  the  court  moved  to  grant  it.' 
People  V.  Ah  Sam,  41  Gal.  646.  Here,  although 
the  attention  of  the  conrt  may  have  been  called 
to  it,  no  present  action  was  requested." 

The  court  added,  however: 

'If  the  motion  had  been  made,  had  the  conrt 
continued  the  hearing  for  argument  or  for  far- 
ther evidence,  it  would  not  have  lost  jurisdie- 
tion,  for  in  sn^  case  the  application  would 
have  been  made  ia  time." 

[3]  In  this  case,  as  in  that,  the  motion  to 
vacate  was  filed  within  the  time  limited  by 
law,  but  in  this  case,  as  in  that,  the  ruling 
of  the  court  was  not  invoked  wltbin  the  10 
days.  This  fact  appears  from  the  recitals  of 
appellee's  petition  for  certiorari.  Appellee 
se^s  to  excuse  that  failure  by  alleging  an 
agreement  with  opposing  counsel  to  take  the 
motion  up  at  any  time  when  it  was  mutually 
convenient  But  the  court  made  no  order  in 
regard  to  Oils  motion,  and  was  not  asked  to 
rule  thereon  within  the  10  days,  and  appellee 
relied  upon  the  agreement  at  its  perQ.  The 
agreement  was  In  contravention  of  the  stat- 
ute, and  the  parties  could  not  thus  enlarge 
the  time  for  invoking  the  action  of  the  court 
which  the  statute  provided. 

It  follows,  therefore,  that  the  mnnidpal 
court  should  not  have  set  the  default  Judg- 
ment aside,  and  the  circuit  court  should  not 
have  set  aside  the  order  of  the  municipal 
court  vacating  Its  order  which  set  aside  the 
default  Judgment. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  will  be  remand- 
ed, with  directions  to  the  circuit  court  to 
enter  an  order  directing  the  municipal  court 
to  vacate  Its  order  which  set  aside  the  Judg- 
ment rendered  on  July  20tli. 


BERTIO  BROS.  v.  INDEPENDENT  GIN 
CO.  etal.    (No.  2(2.) 

(Supreme  Court  of  Arkansas.    March  7,  1921. 
On  Motion  to  Modify,  March   21,  1921.) 

I.  Appeal  and  error  <S=>II9I— Parties  may 
waive  filing  of  mandate  of  reversal. 
Although  the  trial  court  loses  Jurisdiction 
when  appeal  is  taken  from  its  judgment,  and 
reacquires  Jurisdiction  only  on  the  reversal  of 
the  Judgment  by  the  appellate  court  and  filing 
of  mandate  of  reversal,  the  written  mandate  is 
merely  evidence  of  the  action  of  the  appellate 
court,  which  may  be  waived  by  the  parties; 
such  waiver  not  being  a  case  of  attempt   to 


confer  Jurisdiction  by  consent,  bnt  merely  waiv- 
er of  the  formal  evidence  of  the  joriadietioiial 
fact 

On  Motion  to  Modify. 

2.  Certiorari  <8=969— On  quashing  writ  of  o«r- 
tlorarl,  Judgment  will  be  affirmed. 

It  is  the  proper  practice,  where  the  record 
of  the  trial  court  ia  brought  up  on  certiorari, 
which  questions  only  the  jurisdiction  of  the 
trial  court,  either  to  quash  the  judgment,  if  it 
appears  that  the  trial  court  had  no  Jorisdiction, 
or,  if  the  trial  court  had  Jurisdiction,  to  not 
only  quash  the  writ  of  certiorari,  but  aleo  to  af- 
firm the  trial  court's  judgment  so  as  to  ent  off 
further  review  by  appeal;  for  it  would  be  the 
duty  of  the  appellate  court  in  the  first  instance 
to  refuse  the  remedy  of  certiorari,  if  the  ag- 
grieved party  could  thereafter  prosecute  an  ap- 
peal and  had  that  remedy  in  contemplation. 

3.  Eleotlen  of  remedies  «s»l4— Party  bound  by 
•lection  of  limited  remedy. 

It  is  the  duty  of  a  party,  where  he  has  two 
remedies,  one  of  which  is  limited  to  its  scope, 
and  the  other  of  which  is  general  in  ita  scope, 
to  adopt  in  the  first  instance,  that  remedy 
which  will  give  him  complete  relief;  otherwise, 
he  is  bound  by  his  election  to  punrae  the  lim- 
ited remedy. 

Oertloran  to  Clrcnlt  Oonrt,  Greene  Ooon- 
ty;   R.  H.  Dudley,  Judge. 

Action  by  Bertlg  Bros,  against  the  Inde- 
pendent Gin  Company  and  another.  Judg- 
ment for  defendants,  and  plalntUIs  bring 
certiorari.  Writ  of  certiorari  quashed,  and 
Judgment  affirmed. 

Huddleston,  Fuhr  A  Futrell,  of  Paragonld, 
for  appellants. 

Blodc  &  Elrsch,  of  Paragould,  for  appel- 
lees. 

McOULLOCH,  C.  J.  Appellants  were  the 
plaintiffs  below  in  an  action  against  appel- 
lees to  recover  damages  alleged  to  have  re- 
sulted from  furnishing  false  samples  of 
baled  cotton.  The  trial  of  the  cause  resulted 
in  a  verdict  and  Judgment  against  appel- 
lants, who  prosecuted  an  appeal  to  this 
court.  This  court  reversed  the  Judgmrait  of 
the  circuit  court  and  remanded  the  cause 
for  a  new  trial.  220  S.  W.  669.  The  Judg- 
ment of  reversal  was  rendered  on  April  12, 
1920,  and  on  October  11,  1920,  the  parties 
waived  the  Issuance  and  filing  of  the  man- 
date of  this  court  and  proceeded  to  a  retrial 
of  the  cause  In  the  circuit  court  The  sec- 
ond trial  resulted  In  a  Judgment  against 
appellants,  and  they  now  attempt  to  bring 
the  record  of  the  last  proceedings  before  us 
by  certiorari  to  quash  the  Judgmfent 

[1]  The  contention  Is  that  the  Judgmmt 
ia  void  for  the  reason  that  the  drcnlt  conrt 
notwithstanding  the  waiver  of  the  fUlng  of 
the  mandate,  could  not  and  did  not  acquire 
Jurisdiction  to  retry  the  cause.    They  rely 
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in    tltis  contention  on  decisions  of  this  court 
lioldang  that  on  the  reversal  of  a  Judgment 
tlie   lower  ootiTt  acquires  Jurisdiction  by  the 
filing  of  the  mandate  in  that  court    Loffer- 
ty  -v.  Rutherford,  10  Ark.  454 ;  Holllngsvrorth 
V.    »4cAndrews,  79  Ark.  185,  05  S.  W.  486; 
Bo^irman  v.  State,  »S  Al*.  188,  129  S.  W.  80. 
Xn    neither  of  those  cases  did  the  question 
ar-lse  as  to  the  effect  of  an  express  waiver 
of  the  filing  of  the  mandate.    It  la  undouht- 
ecUy  true  that  a  trial  court  loses  Jurisdiction 
-wlieu  an  appeal  Is  taken  from  its  Judgmoit, 
axid  it  reacquires  Jurisdiction  only  on  the 
reversal  of  the  Judgment  by  the  appellate 
court  and  the  filing  of  a  mandate  of  rever- 
sal; but  the  written  mandate  is  merely  the 
evidence  of  the  action  of  the  appellate  court, 
and  this  may  be  waived  by  the  parties  them- 
selves.   This  is  not  a  case  of  an  attempt  to 
confer  Jurisdiction  by  consent,  but  Is  merely 
a  waiver  of  the  formal  evidence  of  the  Juris- 
dictional  fact     The  'waiver   Itself  presup- 
poses that  the  Supreme  Court  had  entered 
the  judgment  of  reversal  and  ordered  a  re- 
mand of  the  cause  for  further  proceedings. 
nTherefore  the  parties  had  the  power  to  waive 
the  written  evidence  of  those  proceedings. 

The  writ  of  certiorari  is  therefore  quashed, 
and  the  Judgment  of  the  circuit  court  af- 
firmed. 

On  Motion  to  Modify. 

We  are  asked  to  modify  the  Judgment  of 
this  court  by  eliminating  the  affirmance  of 
the  Judgment  of  the  circuit  court  leaving  in 
force  only  that  part  of  our  Judgmoit  which 
quashes  the  writ  of  c^tlorari,  so  that  ai»> 
pellants  will  be  left  free  to  prosecute  an  ap- 
peal from  the  Judgment  of  the  circuit  court. 
They  say  that  there  are  errors  In  the  record 
of  the  trial  below,  which  will  be  brought 
before  as  for  review  in  a  bill  of  exceptions, 
if  they  are  allowed  to  prosecute  an  appeal. 

[2]  It  has  always  been  the  practice  In  this 
court,  where  the  record  of  the  trial  court  Is 
brouj^t  before  us  on  certiorari,  which  ques- 
tions only  the  Jurisdiction  of  that  court 
either  to  quash  the  Judgment  if  It  M>pears 
that  the  court  had  no  Jurisdiction,  or  to  af- 
firm It  if  the  court  had  JurlsdlctioD.  Audi- 
tor V.  Davies,  2  Ark.  494;  County  of  Pulaski 
V.  Irvin,  4  Ark.  473;  Jelferson  County  v. 
Hudson,  Sheriff,  22  Arlc  595;  Baxter  v. 
Brooks,  29  Ark.  173;  St  L.,  I.  M.  Se  8.  By. 
Co.  V.  Barnes,  35  Ark.  96.  Such  Is  the  nnl- 
Tersal  practice  In  other  courts  of  the  coun- 
try, and  it  is  approved  by  the  text-writers  on 
the  subject  Harris  on  Certiorari,  |  38;  11 
C.  J.  200. 

The  rule  stated  in  the  encyclopedia  above 
dted,  with  numerous  authorities  to  support 
it,  is  as  follows: 

"Unless  otherwise  provided,  the  judgment 
(bould  be  that  the  proceedings  below  be  quash- 
ed, or  that  they  be  affirmed." 
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We  do  not  find  in  any  of  the  authorities; 
either  among  the  adjudged  cases  or  the  text- 
writers,  where  the  reasons  are  stated  for  the 
adoption  of  this  practice  of  affirming  a  Judg- 
ment brought  up  on  certiorari,  where  it  is 
found  that  it  was  rendered  within  the  Juris- 
dictional powers  of  the  court  But  there  can 
be  but  one  reason,  and  It  is  this:  Certiorari 
cannot  ordtaarily  be  used  as  a  substitute  for 
appeal,  but  the  aggrieved  party  has  the  elec- 
tion to  test  the  validity  of  the  Judgment  on 
its  face,  either  by  appeal  or  by  certiorari,, 
and  if  he  adopts  the  latter  remedy  he  cannot 
afterwards  resort  to  the  former,  for  It  is  the 
duty  of  an  appellate  court.  If  it  is  found  that 
a  Judgment  is  not  void,  to  affirm  It  which= 
cuts  off  any  further  review  by  appeal.  Rem- 
edy by  certiorari  is  not  one  which  may  be- 
had  as  of  right,  but  It  Is  granted  only  at  the- 
dlscretlon  of  the  court,  and  it  would  be  the 
duty  of  the  court  to  refuse  that  remedy.  If 
the  aggrieved  party  could  afterwards  prose- 
cute an  appeal  and  had  that  remedy  in  con- 
templation. 

[3]  The  question  falls  within  the  general 
doctrine  of  election  of  remedies,  and  it  is 
the  duty  of  the  party,  where  he  has  two  rem- 
edies, one  of  which  is  limited  In  its  scope 
a»d  the  other  is  general  in  its  scope,  to 
adopt  in  the  first  instance,  the  remedy 
which  will  give  it  complete  relief;  other- 
wise, he  is  bound  by  his  election  to  pursue 
the  limited  remedy. 

The  motion  to  modify  is  therefore  denied. 


CHITTIM   V.   GOSSETT.      (No.  222.) 

/ 
(Supreme  Court  of  Arkansas.     March  14, 
1921.) 

1.  Speolflc  performance  €=3l2l(2)— Clear  and 
ooncluslve  proof  necessary  as  to  parole  con- 
tract. 

Specific  performance  of  a  parol  contract  to 
convey  land  will  not  be  enforced  except  upon 
dear  and  conclusive  proof  of  the  contract,  and 
that  it  has  been  partially  performed. 

2.  Specific  performance  €=3l2i  (2)— Proof  of 
precise  term*  of  parol  eentraot  necessary. 

In  the  absence  of  deer  and  satisfactory 
proof  of  the  contract  and  its  predse  termed 
there  can  be  no  spedfic  performance,  even 
though  there  was  suffident  posseasion  to  tak& 
the  case  out  of  the  statute  of  frauds. 

3.  Landlord  and  tenant  «=»20  —  "Lease"  de- 
fined. 

A  "lease"  Is  properly  a  conveyance  of  a 
particular  estate  in  lands  for  life  or  for  years, 
or  at  will  where  reversion  is  left  in  the  grantor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lease.] 
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4.  Speolflo  performance  €=>II9— Oae  assMrtlng 
an  oral  letting  and  part  performance  has  bur- 
den of  proof. 

Defendant,  who  asserted  an  oral  letting  and 
part  performance,  has  the  burden  of  proof. 

5.  Speolflo  performance  <S=>I2I(9)  —  Evidence 
Insufflolent  to  establish  terms  of  alleged  let- 
ting. 

Where  a  tenant  sought  specific  performance 
of  an  alleged  lease  of  hotel  property  on  the 
theory  of  possession,  repairs,  etc.,  evidence  held 
insufficient  to  establish  the  terms  of  the  con- 
tract. 

6.  Specific  performance  9s»l26(2)  —  Courts 
cannot  supply  missing  terms  of  contract  by 
decree  for  specific  performance. 

The  usual  covenants  in  a  lease  contract, 
such  as  covenant  for  quiet  enjoyment,  etc.,  can- 
not be  sapplied  by  intendment  in  a  decree  for 
specific  performance. 

Appeal  from  Pulaski  Chancery  Court;  3. 
E.  Martineau,  Chancellor. 

Action  by  Kate  A.  Gblttim  against  R.  E. 
Gossett,  who  cross-complained,  ttie  cause  be- 
ing transiferred  to  the  chancery  court.  From 
a  decree  for  defendant,  on  tils  cross-com- 
plaint, plaintiff  appeals.  Reversed  and  re- 
manded with  directions. 

Jno.  D.  Shackleford,  of  Little  Rock,  for 
appellant 

Fred  Isgrlg  and  Gardner  K.  Oliphint,  both 
of  Little  Rod:,  for  appellee. 

WOOD,  J.  This  action  was  brought  by  the 
appellant  against  the  appellee  in  the  Pulaski 
circuit  court.  The  appellant  alleged  in  sub- 
stance that  she  was  the  owner  of  certain 
lots  in  the  dty  of  Little  Rock,  which  she  had 
leased  to  the  appellee ;  that  appellee  was  In 
arrears  for  rents,  and  after  due  notice  had 
refused  to  pay;  that  the  rents  under  the 
lease  contract  were  $150  per  month;  that 
appellee  went  Into  possession  under,  the  lease 
July,  1920,  and  had  refused  to  pay  his  rent 
since  August  1,  1920.  She  prayed  for  dam- 
ages In  the  sum  of  $150  for  rent  and  $50  for 
the  unlawful  detention  and  for  possession  of 
the  property. 

The  appellee  answered,  admitting  that  he 
was  In  possession  of  the  property  under  a 
contract  of  lease,  but  denied  that  he  was  un- 
der contract  to  pay  $150  per  month.  He 
made  his  answer  a  croas-complalnt,  and  set 
Up  that  he  had  entered  into  a  lease  contract 
with  the  appellant  by  which  he  had  rented 
the  property  at  $125  per  month  for  a  period 
of  five  years ;  that  in  pursuance  of  this  con- 
tract he  bad  taken  possession  of  the  prop- 
erty, and  had  made  alterations  and  repairs 
and  had  incurred  expense  in  so  doing,  in  or- 
der to  make  the  place  satisfactory  as  a  ho- 
tel; that  when  the  first  month's  rent  was 
due  he  tendered  to  the  appellant  the  sum  of 
$125,  which  the  appellant  refused  to  receive. 


He  also  set  up  that  he  bad,  on  the  first  day 
of  each  month  since,  tendered  to  the  appel- 
lant the  monthly  rental  of  $125,  which  she 
refused  .to  take.  He  alleged  that  he  was 
ready  and  willing  to  pay  the  rental  accord- 
ing to  the  contract  as  It  came  due,  and  also 
to  pay  the  rmt  already  due.  He  alleged 
that  he  was  entitled  to  the  possession  of  the 
prefer  ty  under  the  contract -for  a  period  of 
five  years. 

The  cause  was,  by  consent  of  the  parties, 
transferred  to  the  diancery  oourt  The 
cause  was  heard  upon  testimony  taken  ore 
tenus  before  the  court  The  appellee  testi- 
fied substantially  as  follows:  Some  time  be- 
tween the  1st  and  10th  of  July,  1920,  he  had 
a  talk  with  the  appellant  in  regard  to  leas- 
ing the  Arlington  Hotel  and  annex,  which  at 
that  time  was  occupied  by  a  Mrs.  Lewis. 
Appellant  said  for  witness  to  buy  her  out 
Appellee  invested  $2,000  in  buying  the  furni- 
ture and  fixtures  froih  Mrs.  Le^vls.  Before 
closing  the  deal  he  saw  the  appellant  in  re- 
gard to  the  rental,  and  appellant  said  that 
witness  could  have  the  property  for  $125  per 
month.  Witness  told  appellant  that  he  could 
not  afford  to  make  an  Investment  for  lesis 
than  five  years,  and  appellant  replied: 

"Tou  can  have  it  as  long  as  yon  want  it,  for 
I  know  you  will  run  the  right  kind  of  a  house." 

Witness  then  stated  that  he  would  draw 
up  the  papers,  If  it  was  agreeable  to  appel- 
lant,  for  five  years.    Appellant  replied: 

"My  attorney,  Mr.  Miles,  is  out  of  town  now, 
and  as  soon  as  be  can  get  in  and  get  to  it  I 
will  have  the  papers  drawn  up." 

She  told  witness  "to  go  ahead  and  take 
possession;  that  everything  was  all  right." 
Witness  asked  appellant  if  there  were  any 
reservations,  and  appellant  stated  she  would 
want  to  reserve  one  side  of  the  garage.  She 
said  that  she  would  fix  it  and  turn  it  over 
to  witness.  Witness  told  her  that  there  was 
considerable  repair  to  do  about  the  house, 
and  she  replied  that  she  would  fix  It  as  good 
as  her  own  house.  The  repairs  were  finish- 
ed, and  the  house  was  turned  over  to  wit- 
ness on  the  27th  of  July.  Witness  relieved  a 
lady  he  bought  out.  Appellant  stated  that 
she  would  not  charge  witness  any  rent  for 
the  fractional  part  of  the  month  on  the  an- 
nex. On  the  1st  of  August  witness  offered 
to  pay  appellant  $125  for  rent  on  the  entire 
building,  and  she  said  she  could  not  take  it 
Witness  asked  appellant  why  she  agreed 
with  him  to  take  the  $125,  and  she  said: 

"I  have  been  offered  more  money.  I  can  get 
more  money  than  that  for  it,  and  I  can't  tjike 
that  when  others  will  pay  me  more." 

Witness  proposed  to  have  his  '  attorney 
write  the  lease,  and  appellant  objected,  tell- 
ing witness  to  wait  until  her  attorney  return- 
ed, who  would  fix  it  himself,  and  told  wit- 
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"In  tbe  meantime  to  go  ahead;  that 
everything  would  be  all  right"  In  order  to 
hold  his  roomers,  wltoess  had  to  make  cer- 
tain repalTB  on  the  house  costing  him  $73, 
and  he  paid  also  the  $2,000  for  furniture  and 
fixtures.  In  doing  this  he  relied  iierfectly 
upon  the  appellant's  agreement  Witness  had 
tendered  the  appellant  $126  i>er  month  ever 
since,  and  was  prepared  to  pay  it  to  her  any 
time  she  would  accept  it. 

Witness  Houck  testified  that  be  heard  the 
conversation  between  the  appellee  and  appel- 
lant about  July  27,  192a  Appellant  told  the 
app^ee  she  wanted  him  to  pay  some  money, 
and  appellee  replied: 

"I  wiU  give  yon  money  for  both  houaes,  $125, 
thelst" 

Witness  was  present  on  tbe  2d  of  August 
when  the  appellee  wrote  out  a  check  In  favor 
of  the  appellant  for  $126  and  laid  It  on  her 
breakfast  table,  where  she  was  eating  break- 
test    Appelant  said; 

"I  can't  accept  it  until  I  see  my  lawyer.  I 
have  been  offered  more  money  than  that  It 
ain't  right." 

The  appellee  seemed  surprised,  and  told 
her  that  was  the  understanding.  Witness 
was  asked  the  following  question: 

"Do  you  call  to  mind  her  having  said  to  him 
that  he  should  have  seen  her  and  talked  with 
her  about  tbe  rent  before  he  bought  Mrs.  Lewis 
ontr 

He  answered: 

"I  think  there  was  something  said  about  that 
Mr.  Gossett  ought  to  have  seen  her  before  he 
tot  this  other  woman  out" 

The  appellee  said  that  $125  was  what  they 
had  agreed  upon  for  both  houses,  and  appel- 
lant said  tliat  it  was  not  right ;  that  she  had 
been  offered  more  money  than  that  and 
could  not  take  it  until  her  lawyer  came  back. 

The  appellant  testified  that  she  had  never 
Men  the  appellee  before  be  came  there  the 
first  time  and  asked  her  to  ask  Mrs.  Lewis 
if  she  would  sell  out  Witness  did  not  hear 
anything  more  until  Mrs.  Lewis  told  witness 
that  she  had  sold  out  to  the  appellee.  A 
week  or  such  matter  thereafter  the  appellee 
came  and  told  witness  that  he  had  bought 
Mrs.  Lewis  out  Witness  told  appellee  that 
he  could  not  have  the  hotel  for  what  Mrs. 
Lewis  was  paying  for  It,  and  the  appellee 
asked  witness  how  much  more  rent  witness 
wanted.  Witness  told  him  that  she  wanted 
>100  a  month  for  tbe  hotel  and  $50  per 
month  for  the  annex.  Appellee  asked  wit- 
ness: 

"What  about  giving  me  a  five-year  lease  on 
•>oth  placesr' 

Witness  replied: 

"Well,  I  would  not  agree  to  give  yon  any 
lease  at  all  on  it  until  my  attorney  comes 
l>ome.  He  is  out  of  the  dty.  Whatever  he 
wy*.  I  will  abide  by.- 


Wltness  testified  to  the  meeting  and  con- 
versation between  herself  and  the  appellee 
on  the  2d  of  August  She  stated  that  at  that 
time  appellee  offered  her  a  check  of  $125  to 
pay  for  the  first  month's  rent.  She  told  him 
that  she  could  not  accept  It;  that  it  was  not 
enough.  In  the  course  of  the  conversation 
she  also  told  him  that  he  should  have  talked 
to  her  before  he  bought  out  Mrs.  Lewis. 
Witness  was  asked  if  there  was  any  agree- 
ment between  herself  and  appellee  about 
keeping  up  the  repairs,  and  answered  that 
there  was  not;  that  she  never  made  any 
agreement  with  him  about  the  house.  Wit- 
ness denied  emphatically  that  api)ellee  had 
talked  to  her  about  what  rent  she  would 
charge  before  he  bought  the  furniture  from 
Mrs.  I«wis.  Appellee  stated  to  witness  that 
he  was  about  to  buy  out  Mrs.  Lewis,  and 
asked  witness  if  he  could  dep^id  on  witness 
letting  him  have  tbe  annex,  and  witness  told 
him  that  he  could.  "The  talk  we  had  con- 
cerning that  was  that  appellee  was  to  pay 
$50  per  month  for  that."  She  denied  cate- 
gorically that  she  had  rented  the  two  places 
to  him  for  five  years  for  $125  per  month. 
Appellee  took  dbarge  of  it  without  having 
any  agreement  to  pay  $125  per  month.  She 
also  denied  that  in  tbe  conversation  with  the 
appellee  on  the  2d  of  August  she  said  she 
could  not  let  him  have  the  places  because 
somebody  bad  offered  her  more  money.  Wit- 
ness testified  that  she  bad  the  repairs  made 
because  Gossett  was  anxious  to  get  it,  and  It 
needed  to  be  done  anyway.  She  was  making 
improvements  for  the  appellee.  She' had  the 
roof  fixed  before  the  appellee  and  witness 
had  talked  about  the  price. 

Judge  Miles  testified  that,  tn  a  conversa- 
tion he  had  with  the  appellee,  the  appellee 
claimed  that  he  had  made  a  contract  with 
the  appellant  to  rent  the  property  in  contro- 
versy for  three  years,  and  the  appellant 
claimed  that  she  had  made  no  such  contract 
The  appellant  showed  him  a  check  that  ap- 
pellee gave  her  which  she  had  not  accepted 
because  it  was  not  what  she  wanted.  When 
the  appellee  spoke  to  him  in  regard  to  the 
lease  for  three  years,  witness  told  appellee 
that  he  would  recommend  a  five-year  con- 
tract and  appellee  contended  that  he  had  a 
contract  for  three  years.  Witness  did  not 
recollect  that  appellee  said  anything  about ' 
a  five-year  lease.  He  might  have  done  so, 
but  witness'  recollection  is  that  aiY)ellee  said 
he  had  a  three-year  contract  Witness 
imderstood  from  appellee's  conversation  that 
he  thought  he  had  a  contract  with  the  ap- 
pellant for  three  years  under  Mrs.  Lewis* 
contract  in  buying  her  out  but  appellant 
stated  she  never  had  any  such  contract. 
Witness  stated  that  appellee  might  have  had 
a  conversation  with  witness  about  a  five- 
year  lease.  They  were  talking  about  tbe  ad- 
visability of  a  three-year  or  five-ye»-r  leasa 
Witness  favored  a  long  leaae^  and  ao  told 
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the  awellant  The  appellee  claimed  one 
tbtng  and  the  appellant  anotlier.  Appellant 
Insisted  at  the  time  of  this  conversation  that 
she  had  never  niade  any  agreement  with  the 
appellee  and  would  not  without  considtlng 
witness.  This  was  said  in  the  presence  of 
appellee,  who  maintained  that  he  had  a 
contract  with  the  appellant,  and  she  main- 
tained that  he  had  not. 

Mrs.  Lewta  testified  that  about  the  Ist 
■of  July  the  appellee  came  to  her  to  talk 
about  buying  her  out  They  traded,  and  It 
was  the  imderstanding  tliat  the  appellee  was 
to  pay  her  July  rent  for  the  place  as  a  part 
of  the  conslderatioD  for  the  purchase  of  wit- 
ness' lease  and  furniture.  Witness  had  a 
lease  for  three  years.  She  turned  over  the 
lease  to  appellee.  One  of  the  provisions  of 
the  lease  was  that  witness  was  to  make  her 
•own  repairs  and  pay  $75  per  month.  The 
appellee  paid  witness  the  purchase  money 
for  the  lease  and  the  furniture. 

In  rebuttal  the  appeUee  testified  that  the 
•conversation  he  had  with  Judge  Miles  was 
In  regard  to  a  five-year  lease.  He  also  stated 
that  the  appellant  was  acquainted  with  him 
before  the  transaction  in  controversy;  tliat 
he  had  formerly  rented  her  house  on  Gar- 
land avenue.  He  stated  that  at  the  time 
he  rented  the  hotel  and  annex  the  ai^ellant 
was  receiving  $130  for  the  two.  One  wit- 
ness, who  was  a  night  clerk  for  the  appellee, 
testified  that  he  had  heard  the  appellant  say 
that -she  had  made  the  deal  with  the  appel- 
lee for  the  lease  at  $126  per  month.  There 
was  some  other  testimony  in  rebuttal  which 
It  is  Immaterial  to  set  out. 

[1-8]  The  court  found  that  the  contract 
was  made  as  contended  by  the  appellee,  and 
that  he  took  possession  under  it.  The  court 
thereupon  entered  a  decree,  dismissing  the 
appellant's  complaint  for  want  of  equity 
and  granting  to  the  appellee  a  spedflc  per- 
formance as  prayed  In  his  cross-complaint, 
to  the  effect  that  appellee  be  permitted  to 
occupy  the  property  for  a  period  of  five 
years  horn  July  1,  1920,  upon  the  payment 
to  the  appellant  of  the  rent^  at  the  rate  of 
$126  per  month,  which  had  already  accrued, 
and  the  sum  of  $126  on  the  first  of  each 
succeeding  month  for  a  period  of  five  years. 
From  that  decree  is  this  appeal. 
,  In  Sutton  V.  Myrick,  39  Ark.  424,  we  held 
(quoting  syllabus): 

"Spedflc  performance  of  a  parol  contract  to 
convey  land  will  not  be  enforced  except  upon 
dear  and  conduBive  proof  of  the  contract,  and 
that  it  has  been  partly  performed,  and  that 
the  acts  claimed  to  be  in  part  performance  are 
referable  to  the  contract  alone,  and  were  done 
nnder  and  in  consequence  of  it." 

See,  also,  Meigs'  v.  Morris,  63  Ark.  lOO,  37 
S.  W.  802;  Moore  v.  Gordon,  44  Ark.  334; 
nelder  v.  Warner,  78  Ark.  158,  95  S.  W. 
452;  Young  v.  Crawford.  82  Ark.  &3,  100 
fl.  W.  87;   Phillips  r.  Jones,  103  Ark.  650, 


146  S.  W.  613;  Hays  v.  Hot  Springs  Sav- 
ings, Tnst  &  Guaranty  Co.,  109  Ark.  617, 
160  S.  W.  854. 1  In  the  absence  of  clear  and 
satisfactory  proof  of  the  contract  and  its 
precise  terms,  there  can  be  no  specific  per- 
formance even  though  there  was  sufficient 
possession  to  take  the  case  out  of  the  stat- 
ute of  frauds.  Tatum  ▼.  Bolding,  96  Ark. 
98,  131  S.  W.  207. 

"A  lease  ia  properly  a  conveyance  of  a  par- 
ticular estate  in  lands  whether  for  life  or  for 
years  or  at  will  where  reversion  ia  left  in  the 
grantor."  2  Blackstone  Comm.  367;  Tiedeman 
on  Real  Property,  |  772. 

[♦-•]  The  burden  of  proof  was  upon  the 
appellee  to  show  the  contract  of  lease  and  its 
precise  terms.  Applying  the  above  rules  of 
law  to  the  facts  of  this  record,  we  are  con- 
vinced that  the  appellee  was  not  entitled  to 
a  spedflc  performance.  Now,  the  purdiase 
of  the  lease  and  furniture  from  Mrs.  Lewis 
within  one  month  of  the  expiration  of  that 
lease,  and  the  taking  possession  ot  the  prem- 
ises and  making  repairs,  were  acts  tending 
to  prove  that  appellant  bad  consented  In 
advance  to  the  occupancy  of  the  premises 
by  the  appellee  after  the  lease  of  Mrs.  Lewis 
had  expired.  Bat  do  these  acts  tend  more 
strongly  to  prove  that  the  consideration  for 
the  alleged,  lease  between  the  appellant  and 
apx)ellee  was  $126  per  month  as  claimed  by 
the  appellee,  rather  than  $160  per  month  as 
claimed  by  the  appellant?  And  do  these  acts 
tend  to  prove  that  the  term  of  the  alleged 
lease  between  the  appellant  and  the  appellee 
was  for  a  term  of  three  years  rather  than  for 
five  years?  Certainly  not;  and.  If  not,  thai 
appellee  has  fallen  down  complete  in  the 
matter  of  proving  by  preponderance  of  the 
evidence  that  the  consideration  <jt  Uie  alleg- 
ed lease  between  him  and  the  appellant  and 
the  duration  of  Its  term  were  as  daimed  by 
him  rather  than  as  claimed  by  appellant  It 
was  essential  to  an  enforceable  contract  that 
appellee  prove  by  a  prejwnderance  of  the  evi- 
dence what  the  consideration  was,  as  well 
as  the  duration  of  the  term  of  the  alleged 
lease.  These  issues  constitute  the  real  crux 
of  the  controversy.  The  testimony  of  the 
appellant  on  these  points,  to  say  the  least 
was  as  well  corroborated  as  the  testimony 
of  the  appellee,  and  Just  as  credible.  More- 
over, there  is  an  utter  absence  of  evidence 
to  prove  whose  duty  it  was  to  make  repairs 
and  pay  taxes  during  the  term  of  the  so- 
called  lease,  and  whether  or  not  the  lessor 
had  the  right  to  enter  at  any  time  to  make 
or  supervise  the  making  of  repairs,  and  there 
was  no  proof  of  a  covenant  by  the  lessor 
for  quiet  enjoyment  l%e9e  are  usual  cov- 
enants in  a  lease  contract  18  Am.  &  'Eng. 
Ency.  of  Law,  p.  601.  Yet.  bo  far  as  the 
proof  in  this  record  shows,  they  are  left 


*  Reported  In  full  In  the  Southwestern  Reporter; 
reported  as  a  memorandum  declalon  without  opin- 
ion la  the  Arkanaaa  Beportn. 
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entirely  "In  the  doads."  They  cannot  be 
supplied  by  intendment  in  a  decree  for  spe- 
dflc  performonce.  The  above  view  makes  It 
Tumeoeesary  to  discuss  the  statute  of  fraud. 
Ther^ore  we  conclude  that  the  appellee 
has  'wbolly  telled  to  establish  by  «  pcepoa- 
derance  of  the  evidence  the  allegations  of 
his  croes-complalnt  for  specific  performanoe. 
nie  decree  of  the  chancery  court  holding  to 
the  contrary  Is  reversed,  and  the  cause  la 
remanded,  with  directions  for  poesession  and 
damages  and  for  such  other  and  further 
proceedings  according  to  law  as  may  be  nec- 
essary and  not  inconslatent  with  this  opin- 
ion. 


RUNYAN  «t  ai.  V.  GOODRUM.    (No.  185.) 

(Supreme  Court  of  Arkansas.     Feb.  21,  1921. 
Behe&rinx  Denied  March  2,  1921.) 

1.  Master  and  servant  «s»30l( I)— Relation  of 
master  and  sonrant  oannot  exist  between  »vr. 
g«OM  Mt  X«ray  speelaiists  mH  X>nv  speelaU 
IstB  enployetf  by  them. 

The  relation  of  master  and  servant  cannot 
exist  between  physicians  and  sorgeons  who  are 
not  X-ray  specialists  themselves  and  the  X-ray 
■p(>cialist  or  roeDtgenoIogist  whom  thej  employ 
to  assist  them  in  the  treatment  and  dia^rnosis 
of  diseases,  even  though  .the  X-ray  specialist 
works  at  a  hospital  In  the  X-ray  department 
established  by  the  physicians  and  surgeons  for 
sodi  work. 

2.  Physiolans  aad  surgeoas  Q=>I4( I)— Physi- 
cians must  exerdse  high  degree  of  care  as  to 
■se  of  X-ray  machine. 

Phyajdans  and  surgeons  maintaining  an  X- 
ray  department  at  a  hospital  were  under  duty 
to  exercise  ordinary  care  to  see  that  the  de- 
partment was  equipped  with  such  apparatus  as 
was  generally  approved  by  roentgenologists  as 
best  adapted  for  the  proper  diagnosis  and  treat- 
ment of  diseases,  also  to  exercise  such  care 
to  provide  competent  spedaliats  to  do  the  work 
in  the  department;  ordinary  care  for  the  suc- 
cessful management  of  such  institution  mean- 
ing a  very  Mgh  degree  <>f  care. 

3.  Physicians  and  surgeons  «=324(3)->Evldettce 
held  to  show  screen  ased  In  making  liuoro- 
sooplo  examinations  not  unsafe. 

In  an  action  against  physicians  and  surgeons 
for  X-ray  bums,  evidence  Md  to  show  tiiat 
there  was  no  unsafe  or  dangerons  condition  of 
the  screen  used  by  defendants'  X-ray  operator 
for  m«¥iny  fluoroscopic  examinations  of  plain- 
tiir. 

4w  Pbyslclaas  aad  snrgeons  €=324(3)— Res  Ipsa 

loqsKar  does  not  apply  where  doctore  claimed 

to  have  burned  patient  in  X-ray  examination. 

The  doctrine  of  res  ipea  loquitur  does  not 

apply  to  a  case  of  claimed  negligence  on  the 

part  of  physicians  and  surgeons  in  burning  a 

patient  subiected  to  flooroeco^c  examination  by 

the  X-ray. 


5.  Piiysloiaas  and  surgeons  «saZ4(3)— Burdec 
on  plalntHT  to  show  negligence  of  X-ray  op« 
orator. 

The  burden  of  proof  was  on  plaintiff  suing 
physicians  for  burns  received  during  X-ray  ex- 
amination by  their  operator  to  show  negligence 
on  the  part  of  the  operator,  and  that  such  neg- 
ligence was  the  proximate  cause  of  plaintiff's 
injury. 

6.  Physicians  and  surgeons  9=324(3)— Evidenoe 
held  to  show  defeotlve  condition  of  screen  not 
proximate  cause  of  Injury  te  plaintiff  sak- 
jected  to  X-ray. 

In  an  action  against  physicians  and  sur- 
geons for  X-ray  bums  sustained  by  plaintiil 
during  fluoroscopic  examination  by  defendants' 
X-rsy  operator,  evidence  held  to  show  that  any 
defect  in  the  screen  was  not  the  proximate 
cause  of  injury  to  plaintiff,  but  rather  the 
negligence  of  defendants'  operator,  for  wliich 
they  were  not  responsible,  she  not  being  their 
servant. 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lonoke  County ; 
Geo.  W.  Clark,  Judge. 

Action  by  Mamie  Goodrum  against  J.  P. 
Runyan  and  others.  From  Judgment  for 
plaintUf,  defendants  appeal.  Beversed,  and 
cause  dismissed. 

Buzbee,  Pugh  &  Harrison,  of  little  Bock, 
for  ai^pellants. 

l/owts  Bhoton,  of  Little  Rock,  and  Jno.  O. 
Ooodrum,  of  Lonoke,  for  appellee. 

WOOD,  3.  The  appellee  brought  this  ac; 
tlon  against  the  appellants  to  recover  dam- 
ages for  personal  injuries.  She  alleged  in 
substance  that  the  appellants  were  partners 
In  the  general  practice  of  medicine  and  sur- 
gery; that  they  owned  and  operated  St 
Luke's  Hospital  in  the  city  of  Little  Rock, 
Arkansas;  that  she  became  a  patient  of  ap- 
pellants and  under  the  advice  of  appellant 
Kirby  went  to  St.  Luke's  Hospital,  where  a 
Miss  Green,  an  employee,  servant,  and  agent 
of  appellants,  made  an  exposure  of  anDellee's 
body  to  an  X-ray  machine;  that  throngh 
the  negligence  and  Ignorance  of  Miss  Green 
in  exposing  the  body  of  appellee  to  the  X-ray 
machine  for  an  unreasonable  length  of  time 
in  the  morning  and  again  in  the  aftemo<m 
of  the  3d  day  of  December,  1918,  and  again 
on  the  following  day,  she  was  seriously 
burned  and  permanently  Injured.  Appellee 
also  alleged  that  appellants  permitted  Miss 
Green  to  use  an  old  and  defective  screen, 
which.  In  order  to  obtain  proper  reflection 
for  fluoroecopic  examination,  required  a  cur- 
rent dangerous  in  strength  and  a  dangerous 
and  ezeessive  length  of  time  in  making  ttie 
exposure.  Other  acts  of  negligence  were  al- 
leged, bat  all  except  the  above  were  aban- 
doned at  the  hearing.  The  appellee  alleged 
that  she  had  been  damaged  through  the  neg- 
ligence of  appellants  as  above  set  forth  in 


«=>For  other  cases  see  same  topic  and  KBT-NIIMBER  In  alt  Key-Numbered  Digest*  and  Indexes 
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the  sum  of  $26300,  for  which  ahe  prayed 
Jndgfflent 

The  appellants  answered,  denying  the  al- 
legations of  the  complaint  They  set  up  that 
the  injury  resulted  without  any  fault  on  the 
part  of  the  operator  and  without  any  de- 
fect In  the  machine  itself,  and  by  reason  of 
the  uncontrollable  nature  of  the  X-rays. 
Over  the  objection  of  appellants,  the  court 
gave  instructions  to  the  Jury  in  which  It  was 
assumed  that  under  the  evidence  the  relation 
of  master  and  servant  existed  between  the 
appellants  and  Miss  Green,  and  told  the  Jury 
in  effect  that,  if  they  found  that  Miss  Green 
was  negligent  in  the  use  of  the  machine  and 
that  the  injury  to  the  appellee  was  the  result 
of  such  negligence,  the  appellants  were 
liable.'  The  court  further  instructed  the  Jury 
over  the  objection  of  appellants  that  appel- 
lants were  liable  if  they  failed  to  exercise  or- 
dinary care  to  furnish  reasonably  safe  appli- 
ances, provided  such  failure  was  the  proxi- 
mate cause  of  the  injury  to  the  appellee.  The 
appellants  prayed  the  court  to  Instruct  the 
Jury  to  the  effect  that,  if  the  appellants  exer- 
cised ordinary  care  In  employing  Miss  Green 
to  operate  the  X-ray  machine  In  question, 
they  were  not  liable  for  her  negligence,  if 
she  were  negligent.  Appellants  also  asked 
the  court  to  tell  the  Jur^  In  effect  that,  if  the 
appellants  failed  to  furnish  a  machine  that 
was  in  good  condition,  and  if  sudi  failure  re- 
sulted in  injnry  to  the  appellee,  appellants 
would  not  be  liable  for  such  injury,  provided 
they  exercised  that  care  which  ordinarily  pru- 
dent physicians  and  surgeons  would  have  ex- 
ercised in  the  circumstances.  The  court  re- 
fused these  prayers,  to  which  the  appellants 
duly  excepted.  The  trial  resulted  in  a  Judg- 
ment in  faror  of  the  appellee  in  the  sum  of 
$25,000,  from  which  is  this  appeal. 

[1]  1.  The  first  question  is:  Did  the  rela- 
tion of  master  and  servant  exist  between  the 
appellants  and  Miss  Green?  The  facts  con- 
cerning this  are  substantially  as  follows: 
The  appellants  are  partners  in  the  general 
practice  of  medicine  and  surgery.  They 
maintain  a  hospital  in  the  city  of  Little  Rock 
known  as  St.  Luke's.  At  this  hospital  they 
have  various  departments  and  among  them  a 
laboratory  and  X-ray  department,  which  in 
December,  1918,  was  in  charge  of  Dr.  A.  O. 
McGlll,  who  was  in  the  employ  of  the  appel- 
lants as  a  specialist  in  laboratory  and  X-ray 
work.  Dr.  McGill  was  a  graduate  in  medi- 
cine of  Tulane  University  and  had  made 
special  preparation  for  X-ray  work  at  Battle 
Creek,  Mich.,  and  also  at  the  Presbyterian 
Hospital,  Chicago,  111.  He  had  been  doing 
the  X-ray  work  at  St.  Luke's  Hospital  since 
1913,  and  was  an  experienced  and  skillful 
operator  of  the  X-ray  machine,  familiar  with 
all  of  its  parts  and  accessories.  Appellants 
Kirby  and  Sheppard  became  associated-  with 
appellant  Runyan  about  1916  or  1917. 
Thereafter  there  was  a  great  increase  in  the 


X-ray  work  at  St  I^ike'a,  and  Miss  Green 
was  employed  by  appellants  to  assist  Dr.  Mc- 
Glll In  that  work.  She  began  to  work  vmdec 
Dr.  McGUl  early  in  1917,  and  continued  for 
about  two  years,  and  was  operating  the  X-ray 
machine  at  the  time  of  the  injury  to  appellee. 

Concerning  the  qualiflcatioos  of  Miss 
Green  as  an  X-ray  spedaUst  Dr.  McGill.  a 
witness  for  the  appellee,  testified  that  she  was 
as  competent  as  he;  that  he  had  given  tier 
the  same  instructions  that  he  had  received. 
"She  was  very  careful  and  very  efficient  and 
had  X-rayed  hundreds  of  patients,"  which 
he  estimated  all  the  way  from  600  to  1,000. 
She  was  not  a  graduate  of  medicine,  but  the 
testimony  both  for  the  appellants  and  for 
the  appellee  shows  that  this  was  not  essen- 
tial in  order  to  make  one  an  X-ray  specialist 
Dr.  McGill  testified  that  "one  of  the  best 
X-ray  men  he  knew  of  on  the  face  of  the 
earth  was  not  a  doctor."  He  referred  to  the 
person  who  operated  the  X-ray  machine  for 
the  Mayos,  "whose  X-ray  department  was 
something  enormous."  Dr.  Kirby  testified 
that,  when  he  was  pursuing  his  medical 
studies  in  St  Louis,  the  man  in  charge  of 
the  X-ray  department  in  the  St  Louis  City 
Hospital,  and  who  was  considered  one  of  the 
best  X-ray  men  In  that  city,  was  not  a 
doctor. 

Dr.  McGllI  testified  that  the  X-ray  business 
or  profession  is  a  distinct  and  separate  pro- 
fession from  that  of  surgery;  that  "it  is  a 
true  specialty,  as  much  so  as  surgery."  He 
and  Dr.  Bathurst,  another  witness  for  the  ap- 
pellee, testified  that  in  the  vicinity  of  Little 
Rock  It  is  rather  the  rule  than  the  exception 
that  the  X-ray  work  is  done  by  some  other 
person  than  the  surgeon  himself;  that,  while 
a  few  surgeons  here  do  their  own  X-ray 
work.  It  Is  not  the  rule.  The  testimony  of 
appdlants  Kirby  and  Runyan  was  to  the 
same  effect,  and  further  that,  with  the 
amount  of  surgery  done  by  them,  it  would  be 
impossible  for  them  to  personally  do  their 
own  X-ray  work.  Moreover,  none  of  the 
appellants  were  X-ray  specialists.  They 
were  entirely  ignorant  of  X-ray  work  and 
were  wholly  dependent  for  such  work  on 
their  X-ray  department,  which  was  under 
the  supervision  and  full  control  of  Dr.  Mo- 
GiU  and  operated  by  him  and  his  assistant. 
Miss  Green. 

The  testimony  of  appellants  Runyan  and 
Kirby  and  of  their  business  manager.  King, 
shows  that  the  X-ray  department  at  St 
Luke's  Hospital  is  separate  and  distinct 
from  the  other  departments  of  the  hospital 
work  and  used  for  X-ray  purposes  by  the 
doctors  in  attendance  at  the  hospital.  Dur- 
ing the  progress  of  the  trial  when  evidence 
concerning  the  competency  of  Miss  Green  was 
being  adduced,  counsel  for  the  appellee  made 
the  following  statemmt: 

"There  is  an  allegation  that  Miss  Green  was 
incompetent,  but  I  think  it  has  been  shown  hers 
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that  she  b  competent  and  there  will  be  no  ar- 
gament  on  my  part  that  she  wasn't" 

l%erefore  It  Is  thoronghly  established  hj 
the  undisputed  testimony  In  this  record  that 
X-ray   work   Is   a   specialty,   and   that   this 


Dr.  Sinclair  Toas^,  of  New  Tork  City,  In 
an  article  oa  the  X-ray,  29  Americana,  p. 
696,  said: 

"The  X-ray  has  led  to  one  of  tli«  most  Im- 
portant discoyeriea  in  modem  acience.    It  has 


work  at  St.  Luke's  Hospital  was  maintained  i  l''°j;^*''*L?!5^-  ^!?-*^!f-*'.^'*^^;?' '".?!?■ 
and  operated  as  a  separate  and  distinct  de- 
partment in  charge  of  competent  X-ray 
specialists.  The  appellee  does  not  now  con- 
trovert this,  and  we  have  only  set  forth  the 
above  facts  l)ecaase  we  have  found  them 
helpful  In  the  solution  of  another  question, 
namely:    In  an  action  by  a  patient  against 

physicians  and  surgeons  to  recover  damages  ^^t^oritles  in  the  world,  mentions  25  dlseas- 
»n  JL*  '  *",f  ^  ma^practlc^  "'"'li'l^^  I  es.  some  of  them  hlthert;  Incurable,  in  which 
t^^..ri"«T„^,?„Jl?J^!f..l^r'Si^  the  X-ray  Is  resorted  to,  both  for  successful 


matiBm,  arthritis,  neuritis,  and  myositis,  also 
endocarditis,  digestive  trouldes  including  ulcer 
of  the  stomach  and  many  other  symptoms  and 
lesions  of  a  varied  character  frequently  have 
their  origin  in  tooth  infection.  •  •  •  Sa<A 
infection  is  readily  diedosed  by  an  X-ray  ex- 
amination and  easily  cured  by  the  dentist." 

Br.  Osier,  one  of  the  most  eminent  medical 


whom  they  had  employed  to  assist  them,  does 
such  specialist  stand  In  the  same  relation  to 
the  physicians  who  employed  him  as  if  he 
had  been  another  physician  employed  to  give 
the  patient  necessary  attention  In  their  al>- 
sence? 

The  question  Is  a  most  interesting  and  im- 
portant one  and  it  has  given  us  the  greatest 
concern.  It  Is  one  of  first  impression  in  this 
state,  and  counsel  have  not  cited,  nor  has 


diagnosis  and  treatment,  and  others  in  which 
it  is  most  helpful.  Principles  &  Practice  of 
Medicine,  Osier,  Index,  X-Ray,  p.  1224. 

In  an  article  by  Dr.  B.  B.  Carman,  of  the 
section  of  roentgenology  In  the  Mayo  Clinic, 
is  the  following: 

"Daring  the  year  1919  Qke  examinations  made 
in  the  department  of  roentgenology  numbered 
50,66S,  as  follows:  Kidney,  ureter  and  bladder, 
6,088;   bone,  12,129;   chest,  17,301,  and  gastro- 


oiir  own^res^rch  discovered,  any  case  else- :  intestinal  trkct,' 11,825."    American  Journal  of 

Roentgenology  for  December,   1920,  p.  667. 

Other  authority  for  the  above  observatI<ma 
may  be  found  In  Medical  Jurisprudence, 
Forensic  Medicine  and  Toxicology,  Wittbaus 
&  Becker,  vol.  3,  p.  733  et  seq. ;  Keen's  Sur- 
gery, Vol.  6,  p.  1143;  Industrial  Medicine  & 
Surgery,  Mock,  p.  60  et  seq.  and  page  568  et 
seq. ;  Ency.  Brltannica,  vol.  28,  p.  887 ;  X-Bay 
in  Medicine  and  Surgery,  New  International 
Ency.  vol.  23,  p.  850;  American  Journal  of 
Roentgenology  for  December,  1920,  p.  584;  29 
Americana,  X-Ray,  p.  595;  The  Roentgen 
Rays  In  Medical  Work,  Walsh  (3d  Ed.)  Pref- 
ace and  Appendix  2,  p.  901. 

In  Wltthans  &  Becker,  vol.  3,  p.  799,  it  is 


where  that  decides  the  exact  question.  A 
correct  answer  to  the  question  requires  a 
brief  resume  of  the  history  of  the  X-ray,  the 
field  It  occupies,  and  what  it  has  accomplish- 
ed in  the  realm  of  modem  science. 

In  1895  Prof.  Boentgen,  a  celebrated  Ger- 
man physicist,  discovered  the  X-ray,  or,  as 
they  are  sometimes  designated,  "Roentgen" 
rays.  Roentgenology,  so  called  in  honor  of 
Prof.  Roentgen,  is  the  science  which  treats 
of  the  X-ray  and  its  uses  and  the  art  of 
applying  it  Those  who  devote  themselves 
to  the  study  and  practice  of  this  specialty 
as  a  profession  are  called  roentgenologists. 
The  use  of  the  X-ray  other  than  In  the 
sciences  of  medicine  and  surgery  is  practical- 


ly negligible.    While  yet  comparatively   in  said: 


"Personal  responsibility  and  liability  to  a 
patient  for  damages  caused  by  the  use  or  mis- 
use of  the  X-ray  rest  upon  the  same  principles 
of  law  as  any  other  Ixtinch  of  medicine  or  sur- 
gery. The  same  rules,  so  far  as  malpractice  is 
concerned,  must  be  applied  as  laid  down  in  our 
court  of  last  resort  to  guide  the  medical  and 


its  infancy,  nevertheless  giant  strides  have 
been  made  in  the  development  of  roentgen- 
ology. The  apparatus  necessary  for  the  ap- 
plication of  the  X-ray  to  the  human  body  in 
the  diagnosis  and  treatment  of  the  diseases 
has  been  brought  up  from  a  crude  ttegin- 
ning  to  seemingly  the  highest  perfection  and  1  gur^'cai  practitioner 
standardization.  So  that  now,  through  the  I 
work  of  the  X-ray  specialist,  or  Roentgen- 1  See,  also,  21  B.  0.  L.  p.  386,  |  31.  For  the 
ologist,  the  mysteries  of  numerous  diseases '  rules  applicable  to  physicians  and  surgeons 
hidden  beneath  the  tissues  of  the  human  I  as  announced  by  our  court,  see  Dunman  v. 
body  have  been  uncovered.  Many  of  these !  Raney,  118  Ark.  337,  176  S.  W.  339. 
are  diseases  of  the  most  malignant  type,  I  We  conclude,  therefore,  that  l>ecause  the 
which  bad  hitherto  bafiied  the  skill  of  the  |  science  of  roentgenology  is  so  interrelated 


best  physicians  and  surgeons.    To-day  they 
are  able  to  correctly  diagnose  and  success- 


with  the  sciences  of  medicine  and  surgery  In 
the  diagnosis  and  treatment  of  human  dis- 


fully  treat  tbem  solely  l)ecause  of  the  aid  <  ea.ses,  it  should  be  classed  In  the  same  cate- 
glven  by  the  X-ray  specialist  Even  In  the  ]  gory  with  those  sciences.  And  the  X-ray 
last  quarter  of  a  century  wonderful  progress !  specialist  or  roentgenologist  must  l>e  placed 
has  been  made  in  the  sciences  of  medicine  in  the  same  class  with  the  physician  and  sur- 
and  surgery  and  the  science  of  roentgenology .  geon  because  of  the  peculiar  Imowledge  and 
has  been  their  most  helpful  ally.  j  techulc  that  he  must  possessi  and  because,  in. 
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ttie  practice  of  his  profession  such  knowledge 
and  technlc  Is  dedicated  almost  exclusdvely 
to  the  aid  of  tbe  physician  and  surgeon  in 
the  diagnosis  and  treatment  of  diseases  of 
tbe  human  body.  Tbe  X-ray  specialist  or 
rooitgenologlst  cannot  be  placed  In  the  same 
class  with  the  diaufTeur  or  elevator  operator, 
as  contended  by  counsel  for  appellee,  nor  even 
with  engineers,  electricians,  and  other  em- 
ployees whose  employment  contemplates  the 
exercise  of  the  peculiar  skill  and  technlc  pos- 
sessed only  by  those  who  are  engaged  in  and 
qualified  for  their  line  of  work,  because  all 
such  employees  are  under  contract  to  exercise 
their  peculiar  skill  to  produce  certain  definite 
and  spedflc  results  whidi  are  known  in  ad- 
vance of  employment  In  all  such  cases  the 
employer,  by  virtue  of  the  express  or  implied 
agreement,  "retains  the  right  to  direct 
the  manner  In  which  tbe  business  shall 
be  done,  as  well  as  tbe  result  to  be  accom- 
plished, or,  In  other  words  not  only  what 
shall  be  done,  but  how  it  shaU  be  done." 
Singer  Mfg.  Go.  v.  Rahn,  132  U.  S.  518,  10  Sup. 
Ct.  175,  88  L.  Ed.  440;  Bailey  v.  Troy  & 
B.  B.  Co.,  57  Vt  252.  62  Am.  Rep.  129; 
Wood,  Master  &  Servant,  |  811;  De  For- 
rest V.  Wright,  2  Mich.  368;  1  Labatt  on 
Master  &  Servant  (2d  Ed.)  pp.  0  and  222, 
and  other  authorities  cited  In  brief  for  ap- 
pellants. TJnlesa  expressly  so  provided,  such 
employees  have  not  the  right  at  all  times  In 
the  prosecution  of  thdr  work  to  exerdse 
their  own  Independent  judgment  and  discre- 
tion as  to  the  mode  and  manner  In  which  it 
shall  be  done,  and  they  are  not  oigaged  In  an 
emidoyment  wblcli  has  for  its  object  tbe 
treatment  of  the  manifold  diseases  of  our 
hnman  flesh  and  the  alleviation  of  the  phys- 
ical pain  and  suffering  of  mankind.  Where- 
as, we  have  already  shown,  the  X-ray  spe- 
cialist or  roentgenologist,  like  the  physician 
and  surgeon,  unless  he  expressly  contracts 
to  produce  certain  results,  has  the  right  to, 
and  must  at  all  times,  act  according  to  his 
independent' Judgment  and  discretion  in  the 
exercise  of  his  skill  and  learning  In  the  treat- 
meat  of  human  diseases.  The  very  nature 
of  his  i>rofes8lon  and  the  character  of  his 
contract  of  employment  Involves  this  right 

Such  t>eing  our  conclusion,  It  Inevitably  fol- 
lows under  the  doctrlue  of  our  own  cases 
that  the  relation  of  master  and  servant  can- 
not exi^t  between  physicians  and  surgeons 
who  are  not  X-ray  specialists  themselves  and 
the  X-ray  specialist  or  roentgenologist  whom 
they  employ  to  assist  them  in  the  diagnosis 
and  treatment  of  diseases. 

In  Arkansas  Midland  Railroad  Co.  v.  Pear- 
son, 98  Ark.  399,  135  S.  W,  917,  34  L.  E.  A, 
(N.  S.)  317,  we  said: 

"A  physician  cannot  be  regarded  as  an  agent 
or  servant  in  the  usual  ^euse  of  tbe  term,  since 
he  is  not  and  necessarily  cannot  be  directed  in 
the  diagnosing  of  diseases  and  injuries  and  pre- 
scribing treatment  therefor;  bis  office  being 
to  exercise  Us  best  skUI  and  judgment  in  sach 


matters,  without  control  from  tbose  by  whom 
he  is  called  or  bis  fees  are  paid." 

In  the  case  of  Keller  ▼.  Lewis,  6B  Ark.  578, 
47  S.  W.  765,  Dr.  Keller  was  called  In  by 
Lewis  to  treat  his  son,  who  had  sustained  a 
dislocation  of  the  arm.  Dr.  Keller  attended 
and  gave  the  patient  temporary  treatment 
and,  being  about  to  leave  the  dty  of  Hot 
Springs,  recommended  that  the  patient  be 
taken  to  another  physician  whom  he  bad  en- 
gaged to  look  after  his  patients  in  his  ab- 
sence. Dr.  Keller  was  sued  for  the  alleged 
negligence  of  the  oth«r  physician.  In  that 
case  we  held  that  the  employment  of  the 
other  doctor  constituted  an  independent  con- 
tract and  that  Dr.  Keller  was  not  re8p<»»- 
IWe  for  the  negligence  or  want  of  skill  of 
that  doctor. 

In  the  still  later  case  of  Norton  ▼.  Hefner, 
132  Ark.  18-23,  198  S.  W.  97-99,  I#.  R.  A. 
1918C,  132,  Dr.  Norton  was  called  by  Hefner 
to  perform  a  surgical  operation  upon  his 
wife.  Dr.  Norton  performed  the  operation 
and  arranged  with  a  young  physician  at  tbe 
hospital  to  lodk.  after  the  patient  until  she 
recovered.  An  action  was  brought  against 
Dr.  Norton  to  recover  damages  for  tlie  al- 
leged negligence  of  the  doctor  whom  Dr.  Nor- 
ton had  selected  to  take  charge  of  his  pa- 
tient. In  disposing  of  that  case  we  dted  and 
quoted  from  the  above  cases  and  said: 

"Appellant  [Norton]  was  not  guilty  of  negli- 
gence in  the  performance  of  the  operation,  nor 
in  the  selection  of  a  pliysician  to  continne  the 
treatment  after  be  left  the  dty.  Not  bein; 
negligent  in  those  respects,  lie  cannot  be  held 
responsible  for  the  negligence  of  the  other  phy- 
sician who  was  left  in  charge,  merely  becaose 
the  other  physician  took  diarge  on  hia  sogges- 
tion  and  arrangement" 

We  further  said: 

"This  view  of  the  law  is  b(U«d  upon  the  the- 
ory that  the  doctrine  of  respondeat  superior 
applies  only  in  case  of  the  negligence  oi  a  serv- 
ant who  acts  under  the  direction  and  control  of 
the  master  (De  Forrest  v.  Wright  2  Mich. 
368),  and  does  not  apply  to  a  phyaiciBn  or  other 
professional  man  who,  when  employed,  acts 
upon  his  own  initiative  and  without  direction 
from  others." 

The  fact  that  the  X-ray  spedallst  for 
whose  negligence  recovery  is  sought  was 
working  at  St  Luke's  Hospital  in  the  X-ray 
department  eq.ulpped  by  tbe  appellants  tor 
such  work  does  not  affect  the  character  of 
employment  between  appellants  and  Miss 
Green  so  far  as  the  performance 'of  her  work 
is  concerned.  Under  the  evidence,  tbe  appel- 
lants had  no  more  control  over  her  as  to  the 
manner  and  method  she  used  In  making  her 
investigations,  interpretations,  and  reports 
than  if  she  had  maintained  an  office  do^pft 
town  and  had  been  employed  by  app 
to  do  all  their  X-ray  work  at  that  pla^ 
apparatus  and  equipment  not  turniafca!  bt 
appellants.    So  far  as  tbe  manner  a*'"J»e& 
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od  of  h«r  work  waa  coBcemed,  she  was  no 
more  under  the  control  of  the  appellants  In 
the  one  case  than  she  would  have  been  In  the 
other.  For  Illustration,  would  the  Mayos,  in 
wbose  X-ray  d^artmeAt  over  60,000  patients 
were  examined  in  one  year,  be  liable  to  any 
of  these  patients  In  damages  for  Injnries 
oatised  by  the  negligence  of  tb^  roentgen- 
ologists, because  of  the  fact  that  they  were 
maintaining  an  X-ray  department  at  their 
institntlon  fully  equipped  by  themselves  in- 
stead of  committing  that  work  to  X-ray  tspe- 
dalists  on  the  outside?  We  are  convinced 
that  they  would  not  be  liable  unless  they  had 
been  negligent;  that  is,  bad  failed  to  exer- 
cise ordinary  care  to  employ  competent  roent- 
genologists, and  to  £uini8b  the  proper  ap- 
parntns.  The  difference  between  the  Mayos 
and  the  appellants  in  these  respects  la  only 
in  numbers.  For  the  business  of  appellants 
had  grown  to  such  an  extent  as  to  make  it 
necessary,  in  order  to  meet  the  requirements 
of  their  practice,  to  maintain  at  their  hospital 
a  separate  and  distinct  department  of  roent- 
genology fully  equipped,  and  to  employ  for 
all  their  time  two  roentgenologists  for  that 
department. 

To  sustain  their  contention  ti>at  appellants 
are  liable  for  the  alleged  negligence  of  Miss 
Green,  counsel  for  the  appellee  rely  upon  the 
following  cases:  Gross  v.  Robinson  (Mo. 
App:)  218  S.  W.  924;  Ix>ngan  v.  Weltmer, 
180  Mo.  322,  79  8.  W.  65B,  64  li.  R.  A.  969, 
108  Am.  St  Rep.  678;  Palmer  v.  Humlston, 
87  Ohio  St  401,  101  N,  E.  283,  45  L.  R.  A. 
(N.  S.)  640;  Davis  ▼.  Kerr,  239  Pa.  851,  86 
Atl.  1007,  46  L.  R.  A.  (N.  S.)  611. 

In  Gross  v.  Robinson  the  defendant  Gross, 
himself  had  exposed  the  plalntlfT  to  the  X- 
ray  madiine,  two  or  more  times,  and  Gross 
claimed  to  be  lui  X-ray  specialist  After  fall- 
ing to  secure  a  picture,  he  called  in  another 
X-ray  specialist,  who,  in  the  presence  of 
Gross,  made  another  exposure,  and,  failing  to 
get  the  desired  picture.  Gross  continued  him- 
self to  make  futber  exposures,  and  also,  aft- 
er again  falling,  called  in  another  person, 
who  "made  no  pretense  to  the  experience  and 
skill  of  an  expert  In  the  medical  profession, 
to  make  another  exposure.  Of  course,  under 
such  a  state  of  facts,  it  was  a  question  for 
the  Jury  to  say  whether  the  defendant  was 
negligent  as  the  Supreme  Court  held.  The 
facts  bear  no  analogy  to  the  case  at  bar.  In 
the  case  of  Longan  v.  Weltmer,  the  defend- 
ants "hdd  themselves  out  [not  as  practicing 
physicians],  Init  magnetic  healers,  claiming 
and  pretending  to  cute  all  mental  and  physi- 
cal ailments."  The  facts  show  that  case  has 
no  apirilcation  to  the  present  case.  The  oth- 
er cases  were  actions  against  surgeons  for 
alleged  malpractice  in  leaving  sponges  in 
wounds  after  an  operation.  One  of  the  de- 
fenses was  that  the  reason  the  sponges  were 
not  removed  was  because  of  the  negligence 
<Hr  oversight  of  the  attending  nurses  at  the 
228S.W.-a6 


hospital  in  falling  to  make  proper  count  of 
the  number  of  sponges  that  had  been  placed 
in  the  wound,  and  in  their  misleading  the 
surgeon  as  to  the  number  when  he  came  to 
remove  the  sponges.  It  was  the  custom  at 
one  of  the  hospitals  for  the  head  nurse  In 
attendance  at  the  operation  to  count  the 
number  of  sponges  that  were  placed  in  the 
wound.  Of  course,  in  these  cases  it  was  held 
that  the  surgeons,  whose  duty  it  was  to  re- 
move the  sponges,  as  a  part  of  the  operation, 
had  no  right  to  rely  uiwn  the  accuracy  of 
the  count  made  by  the  nurses.  They  bad  no 
expert  knowledge  as  i^sidans  or  surgeons 
and  were  under  the  immediate  direction  of 
the  surgeon.  To  state  the  facts  is  enough  to 
clearly  distinguish  all  of  the  above  cases 
from  the  case  in  liand. 

It  Is  necessary,  according  to  certain  dis- 
tinguished professors  of  ro^itgenology  and 
writers  on  the  subject  that  one  should  pos- 
sess some  knowledge  of  the  science  of  pa- 
thology in  general,  and  of  anatomy  and  physi- 
ology in  particular,  in  order  to  constitute 
such  «ie  a  cnnpetait  X>ray  specialist.  See 
preface  to  "Roentgen  Interpretatlcm,"  Dr. 
Holmes  of  the  Harvard  Medical  School  and 
Dr.  Ruggles  of  the  University  of  California 
Medical  School.  There  is  no  express  alle- 
gation that  Miss  Green  was  incompetent  and 
that  appellants  were  negligent  in  employing . 
her  because  she  was  incompetent  There  is 
no  proof  that  she  was  incompetent  On  the 
contrary,  as  we  have  shown,  the  undisputed 
testimony  iwoved  that  she  was  an  excellent 
technician  in  the  art  of  applying  the  X-ray 
machine  and  in  Interpreting  the  revelations 
of  the  fluoroscopic  examinations.  As  we  have 
stated,  counsel  for  the  appellee  expressly  ad- 
mitted that  she  was  competent.  Therefore, 
although  she  was  not  a  graduate  of  medi- 
cine, we  must  assume  that  she  was  compe- 
tent ;  i.  e.,  that  she  possessed  aU  the  technlc 
and  whatever  knowledge  of  medical  science 
was  necessary  to  render  het  a  proficient  X- 
ray  specialist  It  therefore  appears  from 
the  undisputed  facts  of  this  record  and  the 
law  applicable  thereto  that  appellants  are 
not  liable  for  the  alleged  negligence  of  Miss 
Green. 

2.  The  next  questions  are:  Was  the  screen 
used  by  Miss  Green  for  making  flue'ro8C(q>ic 
examinations  of  the  appellee  defective,  and, 
if  so,  were  appellants  negligent  in  falling  to 
exercise  ordinary  care  to  furnish  a  perfect 
screen,  and  was  such  negligence,  if  any,  the 
proximate  cause  of  the  injury? 

The  testimony  concerning  these  issues  is 
substantially  as  follows:  Dr.  McGill  testi- 
fied that  about  seven  months  before  the  in- 
jury to  appellee,  he  discovered  that  the  fluoro 
Bcoplc  screen  was  defective  because  it  strain 
ed  his  eyes.  His  testimony  and  the  testiinonj 
of  Dr.  Hill  was  to  the  effect  that  more  volt- 
age would  have  to  be  used  with  a  defective 
screen  and  the  exposure  would  have  to  con- 
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tlnue  tot  a  longer  ttme.  Dr.  McGlll  testifled 
that  be  was  a  ctaronlc  oomplainer,  and  It 
seemed  to  him  he  had  complained  a  time  or 
two  of  the  defective  screen.  He  was  asked 
to  whom  he  complained  and  answered: 

"Let  me  see,  now ;  I  would  naturally  go  to 
Dr.  Runyan  or  Mr.  King  (the  business  mana- 
ger), one  or  the  other." 

Notwithstanding  the  defect  In  tbe  screen, 
he  considered  the  machine  safe,  and  contin- 
ued to  operate  It  after  the  defect  was  dis- 
covered and  X-rayed  from  that  time,  using 
the  same  screen,  about  600  people  before  ap- 
pellee was  Injured,  and  more  than  100  after- 
wards before  the  purdiase  of  a  new  screen. 
He  would  not  have  used  It  If  he  had  con- 
sidered It  dangerous.  He  had  full  power  to 
order  anything  he  wished  and  was  Instructed 
to  order  the  best 

Dr.  Runyan  and  Mr.  King  both  testifled 
emphatically  that  Dr.  McQlll  did  not  notify 
them  of  any  defect  In  the  screen,  and  Dr. 
Runyan  testified  that  Dr.  McGlll  was  expect- 
ed to  keep  the  X-ray  apparatus  In  perfect 
condition.  He  had  full  authority  to  order 
anything  he  needed  for  that  purpose.  The 
api)ellants  and  their  business  manager  did 
not  know  anything  about  the  X-ray  machine 
or  Its  accessories. 

The  appellee  and  her  mother  and  father 
testifled  that  appellee  was  exposed  three  dif- 
ferent times  to  the  X-ray  machine,  two  the 
first  day,  once  in  the  morning  and  again  In 
the  afternoon,  and  again  on  the  following 
morning.  Each  time  appellee  was  kept  ex- 
posed to  the  rays  for  30  or  40  minutes.  Ap- 
pellee was  exposed  each  time  both  for  the 
X-ray  picture  and  the  fluoroscopic  examina- 
tions. During  the  first  exposure  her  mother 
was  present,  and  during  the  second  exposure 
Miss  Green  had  appellee's  mother  and  father 
to  come  In  and  showed  them  all  the  parts  of 
the  body  being  exiwsed,  and  the  third  time 
likewise  pointed  out  all  the  parts  and  ex- 
plained them  to  both  mother  and  father. 
During  the  second  exposure  appellee  felt  un- 
pleasant sensations — an  itching.  She  told 
Miss  Green  about  it  and  asked  her  to  wait 
until  she  could  scratch  it,  but  Miss  Green  con- 
tinued to  look  and  look,  and  finally  after  she 
stopped  looking,  appellee  still  had  the-  Itch- 
ing and  tingling  in  her  back  that  felt  like  a 
thousand  needles  sticking  In  her  back.  She 
told  Miss  Green  about  it.  Miss  Green  ad- 
vised her  to  come  back  the  next  morning, 
and  then  exposed  appellee  again  for  30  or  40 
minutes.  Th^re  was  the  same  itching  as  the 
day  before,  only  a  little  worse.  Appellee  was 
burned  from  her  neck  to  below  her  waist 
line,  the  deepest  part  of  the  burn  being  In 
the  small  of  her  back,  which  was  a  very  se- 
vere burn. 

Mrs.  Chamberlain,  formerly  Miss  Green, 
the  operator  and  only  other  eyewitness,  tes- 
tified:   That  the  usual  method  was  to  dark- 


en the  room  and  wait  until  Qie  eyes  became 
accustomed  to  the  darkness,  which  sometimes 
takes  several  minutes;  then  turn  the  cnr- 
rent  on  and  look  through  the  patient  stand- 
ing; then  have  theiA  recline  to  make  the 
plates  for  the  pictures.  Before  the  current 
Is  turned  on,  and  while  patients  are  stand- 
ing, they  frequently  complain  that  they  are 
being  burned.  Witness  had  been  X-rayed 
many  times  herself  and  knew  personally 
from  her  experience  In  the  X-ray  business 
that  one  feels  no  burning  sensations  when 
the  current  is  turned  on.  She  did  not  re- 
member whether  appellee  complained  of  sen- 
sations of  pain  while  she  was  being  exposed 
to  the  X-ray,  but  if  she  had  witness  would 
have  given  It  no  attention,  because  it  was 
purely  Imaginary.  Witness  had  X-rayed  so 
many  people  she  could  not  testify  definitely 
as  to  exactly  what  she  did  in  Miss  Good- 
rum's  case.  The  usual  method  was  to  turn 
the  current  on  only  for  a  few  minutes,  and 
witness  was  satisfied  that  she  had  treated 
Miss  Goodrum  Just  as  she  did  all  the  other 
patients  In  that  respect  Dr.  McGlll,  who 
bad  examined  appellee's  back  after  the  bum, 
said  that,  taking  Into  consideration  appel- 
lee's size,  If  the  machine  had  been  In  proper 
condition  and  had  been  properly  operated, 
one  could  not  see  any  reason  why  she  should 
have  been  burned.  He  further  stated  that 
he  had  seen  some  of  the  finest  experts  who 
in  using  the  best  machines  had  not  only 
burned  themselves,  but  other  people.  Dr. 
Bathurst  also  testifled  that  the  people  who 
are  the  most  experienced  are  the  people  who 
sometimes  have  trouble ;  that  is  one  of  the 
unfortunate  things  to  deal  with,  but  only 
one  In  10,000  will  come  up  with  trouble.  Dr. 
Hill  testifled  that  he  had  X-rayed  over  7,000 
patients  and  had  never  burned  any  one,  and 
that  there  was  no  excuse  now  for  burning  a 
person  during  an  X-ray  exposure. 

To  get  the  best  results  the  time  required 
for  the  exposure  Is  from  two  to  four  seconds. 
Both  Drs.  Hill  and  McGlll,  especially  the 
latter,  explained  In  detail  the  X-ray  machine 
and  Its  accessories,  and  their  testimony  shows 
that  In  a  properly  equipped  machine  the  op- 
erator can  Increase  or  diminish  at  will  the 
current  that  produces  the  rays  with  which 
the  fluoroscopic  observations  and  the  pictures 
are  made.  The  electricity  that  goes  into  the 
body  is  measured  not  by  volts,  but  mill  am- 
peres. They  are  measured  accurately  and 
can  be  turned  on  or  off  instantly.  Dr.  McGiU 
selected  the  machine  that  was  In  use,  and  "it 
was  first-class  In  every  respect" 

[2]  The  principles  of  law  applicable  to  the 
facts  stated  are  well  established.  Since  ap- 
pellants maintained  an  X-ray  department  at 
St  Luke's  Hospital,  it  was  their  duty  to  ex- 
ercise ordinary  care  to  see  that  this  depart- 
ment was  equipped  with  such  apparatus  as 
was  generally  approved  by  roentgenologists 
as  best   adapted  for  the  proper  diagnosis 


Digitized  by 


Google 


Ark.) 


BUNTAN  T.  GOODRITM 

(tJS  S.W.) 


403 


and  treatment  of  diseases;  also  to  exercise 
sach  care  to  provide  competent  spedalists 
to  do  the  work  In  that  department.  Ordina- 
ry care  for  tbe  successful  management  of 
such  Institution  means  a  very  high  degree 
of  care  because  It  has  to  do  with  the  llres 
and  health  of  human  beings.  The  X-ray 
macblne  of  the  highest  tyi>e  and  manipulat- 
ed by  a  competent  expert  is  of  Inestimable 
valne  to  manli.lnd,  but  otherwise  It  is  au 
exceedingly  dangerous  agency.  This  duty  of 
appellants  to  exercise  ordinary  care  to  em- 
ploy competent  roentgenologists  and  provide 
safe  apparatus  for  their  X-ray  department 
could  not  be  delegated  to  another.  If,  there- 
fore, there  was  in  use  in  appellant's  X-ray 
department  a  defective  screen,  which  ap- 
pellants or  the  chief  roentgenologist.  Dr.  Mc- 
Oill,  knew  to  be  defective,  or  by  the  ex- 
ercise of  ordinary  care  should  have  known 
to  be  defective,  and  If  the  use  of  such  de- 
fective screen  was  tbe  proximate  cause  of 
the  injury  to  api)cllee,  then  appellants  were 
liable  to  her  In  damages.  Dr.  McOill,  so  far 
as  the  duty  of  furnishing  the  necessary  ap- 
paratus was  concerned,  was  the  agent,  the 
alter  ego,  of  the  appellants,  and  his  knowl- 
edge was  their  knowledge.  For  this  purpose 
he  was  at  all  times  under  the  Immediate  con- 
trol of  the  appellants,  and  could  not  exer- 
cise bis  Independent  judgment  and  discre- 
tion. While  the  testimony  of  Dr.  McOiU 
tends  to  prove  that  the  use  of  a  defective 
screen  would  result  in  an  Imperfect  fluo- 
rescence and  would  probably  cause  a  longer 
exposure  and  an  Increase  of  current,  yet 
his  testimony  further  shows  that  he  did  not 
consider  that  the  defect  in  the  screen  In  use 
was  one  that  could  In  any  manner  cause  or 
contribute  to  the  injury  of  which  the  appel- 
lee complained;  for  he  further  states  most 
emphatically  that.  If  he  had  considered  the 
machine  unsafe  or  dangerous,  he  would  not 
have  used  the  same,  and  to  show  thnt  this 
was  his  sincere  belief,  after  the  discovery 
of  the  defect,  he  used  the  same  screen  In 
making  fiOO  or  1,000  exposures.  To  further 
show  that  he  did  not  have  knowledge  of  any 
defect  which  he  considered  dangerous  or  un- 
safe, he  stated  that  the  defect  might  cause 
a  second  or  third  exposure,  but  In  view  of 
the  fact  that  these  exposures  were  from  two 
to  four  seconds,  witness  manifestly  did  not 
regard  ttie  screen  unsafe  or  dangerous,  even 
though  It  might  cause  such  additional  ex- 
posures. The  jury  should  not  be  allowed  to 
speculate  on  probabilities  in  the  ttice  of  tho 
positive  testimony  of  the  witness  himself 
that  he  did  not  consider  the  machine  unsafe 
or  dangerous.  St.  IJouis,  I.  M.  &  S.  Hy.  Co. 
V.  Smith,  174  S.  W.  547.1  See,  also,  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Owens,  103  Ark.  61- 
64, 145  S.  W.  879. 


'  Reported  In  toll  In  tbe  Southwestern  Reporter ; 
remrted  as  a  memorandum  decUloa  without  opin- 
ion in  U7  Ark.  6S5. 


[3]  Therefore  it  occurs  to  us  that  all  rea- 
sonable minds  must  reach  the  conclusion 
that  there  was  no  unaafe  or  dangerous  con- 
dition of  tbe  screen.  But,  If  we  are  mis- 
taken in  this,  we  are  of  the  c^nioii  that 
whatever  may  have  been  the  defect  in  tbe 
screen,  it  was  not  the  proximate  cause  of 
the  Injury  to  the  appellee. 

[4]  This  brings  ua  to  a  consideration  of 
the  question  as  to  whether  or  not  Miss 
Green  was  negligent  and,  if  so,  whether 
such  negllgenoe  was  tbe  proximate  cause 
of  tbe  injurjc  The  doctrine  of  res  ipsa  lo- 
quitur does  not  apply  in  such  cases  l>e- 
cause  the  testimony  shows  that  on  ac- 
count of  the  idiosyncracies  of  the  X-ray 
machine  one  person  of  a  certain  type  and 
temperament  would  be  susceptible  to  a  bum 
while  another  person  of  a  different  type 
under  tbe  same  circumstances  would  not  be 
burned.  Moreover,  it  is  shown  that  bums  do 
occasionally  occur,  in  tbe  ordinary  course 
of  the  exposure,  In  spite  of  the  highest  dili- 
gence and  skill  to  prevent  them.  4  Labatt's 
Master  and  Servant,  p.  4864,  f  1601  (834), 
and  cases  In  note;  Sweeney  v.  Ervlng.  33 
App.  D.  C.  57,  43  L.  R.  A.  (N.  S.)  734;  WU- 
klns'  Adm'r  v.  Brock,  81  Vt  333,  70  Atl. 
672. 

[S,  •]  The  burden  of  proof  was  upon  the 
appellee  to  show  negligence  on  the  part  of 
Miss  Oreen,  and  that  such  negligence  was 
the  proximate  cause  of  appellee's  injury. 
Appellee  has  fully  met  this  burden.  While 
Miss  Oreen  testified  that  she  was  satisfled 
she  followed  the  custom  of  the  office,  which 
was  to  expose  a  patient  only  a  few  moments 
at  a  time,  she  did  not  remember  specifloally 
what  she  did  In  appellee's  case.  She  did  not 
remember  whether  appellee  complained  of 
Irnming  sensations  during  the  exposures  or 
not,  but.  If  appellee  had  done  so,  she  would 
have  paid  no  attention  to  it  because  she  re- 
garded such  sensations  as  imaginary.  On 
the  other  hand,  tbe  testimony  of  appellee, 
her  mother  and  father,  showed  that  appel- 
lee was  exposed  continuously  for  30  or  40 
minutes,  and  that  she  complained  of  Itching 
and  burning  sensations..  The  testimony  Of 
Dr.  Hill  showed  that  the  operator  should  im- 
mediately respond  to  such  complaints  on  the 
part  of  the  patient  and  disconnect  the  cur- 
rent, and  that  subsequent  exposures  In  such 
cases  should  not  be  had  until  some  weeks 
afterward.  The  proof  was  abundantly  suffi- 
cient to  sustain  the  verdict  as  to  the  negli- 
gence of  Miss  Green.  No  doubt,  tbe  jury  be- 
lieved, and  they  were  justified  in  believing, 
that  Miss  Green  became  Interested  and  ab- 
sorbed in  explaining  the  mysteries  of  her 
science  and  art  to  the  mother  and  father  of 
Miss  Goodrum,  and  tbus  unconsciously  let  the 
time  go  by  for  30  or  40  minutes  while,  with 
disastrous  effect,  the  rays  were  penetrating 
the  back  of  the  appellee.  That  this  negli- 
gence of  Miss  Green  was  the  proximate  cause 
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of  appellee's  injury  there  is  not  the  shadow 
of  a  doabt.  Even  if  there  had  been  a  defect 
in  the  screen  which  cauted  a  longer  time  of 
exposure  and  greater  current  than  in  the 
usual  course,  the  undisputed  testimony  shows 
that  this  would  have  only  necessitated  a 
second  or  third  exposure  of  two  to  four 
seconds  each,  but  Miss  Green,  according  to 
the  evidence,  exposed  the  appellee  for  1,800 
or  2,400  seconds.  Besides,  she  failed  to  heed 
the  warning  and  shut  off  the  current  when 
the  first  danger  signal  was  given  by  the  ap- 
pellee. The  occurrence  was  most  unfor- 
tunate and  deplorable,  but  it  follows  from 
what  we  have  said  that  the  appellants  are 
not  liable,  and,  inasmuch  as  the  testimony 
seems  to  have  been  fully  developed,  the  Judg- 
ment win  be  reversed,  and  the  cauae  dis- 
missed. 

SMITH,  3.,  dissenting. 


TIMS  V.  MACK.    (No.  2».) 

(Supreme  Court  of  Arkansaa.     March  14, 
1921.) 

IMssenting  opinion. 

For  maJ<M4ty  opinion,  see  227  S.  W.  393. 

HART,  J.  It  is  true  that  this  court  has 
held  that  the  legislative  assessment  of  bene- 
fits is  not  subject  to  review  by  the  court  for 
a  mere  mistake  of  Judgment,  but  that  only 
the  arbitrary  abuse  of  the  power  will  be  con- 
trolled. 

In  Bush  V.  D^ta  Road  Imp.  Dist.,  141  Ark. 
247,  216  S.  W.  690,  we  held  that  taxation 
by  special  assessment  is  defensible  only  upon 
the  theory  of  corresponding  special  benefits 
to  the  property  assessed,  and  that  the  ques- 
tion of  benefits  Is  a  question  of  fact 

This  was  but  a  reiteration  of  the  rule  laid 
down  in  Coffman  v.  St.  Francis  Drainage 
District.  83  Ark.  54,  103  S.  W.  179.  In  that 
case  the  assessment  of  benefits  was  made  by 
the  Legislature,  and  it  was  held  that  the 
court  could  review  the  action  of  the  Legisla- 
ture upon  proper  allegations  and  proof  show- 
ing that  the  assessment  of  benefits  made  by 
the  Legislature  was  such  an  arbitrary  abuse 
of  the  taxing  power  as  would  amount  to  a 
confiscation  of  property  without  benefit 

In  the  application  of  this  rule  to  the  pres- 
ent case,  we  find  that  the  assessment  of  bene- 
fits was  filed  by  the  commissioners  in  the  of- 
fice of  the  county  clerk  at  Newport,  in  Jack- 
son county,  and  that  later  on  the  same  day  a 


bill  was  introduced  in  the  Legislature  at  Lit- 
tle Rock,  100  miles  distant,  ratifying  the  as- 
sessment made  by  the  commissioners.  While 
the  Legislature  may  adopt  its  own  method  of 
ascertaining  the  facts  and  is  not  bound  by 
any  fixed  rules  of  evidence  in  doing  so,  it 
cannot  act  In  an  arbitrary  manner.  The  act 
of  the  Legislature  purported  to  ratify  and 
confirm  the  assessments  which  had  been 
made  by  the  commissioners.  These  assess- 
ments had  not  been  completed  until  tbey 
were  filed  in  the  ofilce  of  the  county  derk. 

It  was  physically  impossitde  for  tlie  Legis- 
latore,  or  any  committee  selected  by  It  to 
have  examined  these  assessments  and  made 
any  report  concerning  the  same  that  called 
for  the  exercise  of  Judgment  The  action  of 
the  Legislature  was  arbitrary  because  the 
members  thereof  could  not  have  exercised 
any  Judgment  wtiatever  in  ratifying  and  con- 
firming the  assessments  made  by  the  commis- 
sioners. 

Therefore,  Judge  WOOD  and  the  writer 
think  tliat  the  legislative  finding  is  subject 
to  Judicial  review. 

Again,  the  uncontradicted  evldotce  shows 
tliat  the  route  selected  by  the  commissioners 
was  17  miles  longer  than  necessary  and  was 
subject  to  overflows  of  considerable  depth 
for  a  long  distance.  The  trndlspoted  evidence 
shows  tliat  there  were  periodical  owfiows 
and  that  the  water  would  rise  for  a  consid- 
erable distance,  8  or  10  feet  above  the  ievd 
fixed  by  the  commissioners  for  the  road. 

It  is  true  that  some  of  the  engineers  testi- 
fied that  the  caving  of  the  roadbed  oould  be 
prevented  by  planting  Bermuda  grass  along 
the  Bide  of  the  roadbed. 

The  road  was  to  have  a  hard  surface 
placed  uopn  it.  It  is ,  a  matter  of  common 
knowledge  that  the  water  rising  above  the 
roadbed  and  standing  there  for  a  while 
would  tend  to  soften  and  cause  the  hard  sur- 
face of  the  road  to  disintegrate  and  thus 
soon  wear  away.  Then,  too,  during  the  over- 
flow forest  branches  thereof  would  neces- 
sarily strike  the  hard  surface  of  the  road 
and  break  and  disintegrate  It 

No  amount  of  testimony  can  overcome 
these  physical  facts  of  which  every  reason- 
able man  must  be  aware.  Taxation  by  spe- 
cial assessments  Is  defensible  only  upon  the 
theory  of  corresponding  special  benefits. 
There  can  be  no  special  benefits  where  tlie 
physical  facts  show  that  the  road  will  disin- 
tegrate and  its  surface  be  broken  and  torn 
away  in.  many  places  so  soon  after  the  road 
is  constructed. 

Therefore,  Judge  WOOD  and  the  writer 
respectfully  dissent 
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JONES  M  al.  V.  JONES  et  al. 

(Sapreme  CSonrt  of  Tennestee.    March  19, 
1021.) 

Will*  «a»l67— Inatniment  aot  revokad  iQr  tea- 
tatrix's  mara  lateatloii,  nat  failowad  by  act  of 
iaatraoHmi,  aiatUKtlaa,  or  oaaoollatloa. 

Where  teatatrix,  fatally  ill,  requested  her 
daughter  to  destroy  her  will,  stating  she  did 
not  want  to  die  with  it  in  existence,  but  the 
daughter  said  she  would  rather  not  do  so  with- 
out first  advising  with  her  father,  a  lawyer 
and  probate  Judge,  and  the  father  and  husband 
told  testatrix  to  put  her  mind  at  rest,  that  the 
will  wonld  never  be  set  np,  and  it  was  put 
back  in  the  box,  testatrix  dying  some  12  hours 
later,  there  was  no  effectual  revocation;  the 
mere  intention,  unaccompanied  by  some  act  of 
deatmction,  mntilation,  or  cancellation,  not  be- 
ing sufSdent,  and  whatever  authority  testa- 
trix gave  her  hnsband  or  daughter  to  destroy 
the  will  having  ended  at  her  death. 

Certiorari  to  Court  of  OlvU  Appeals. 

Suit  between  Mrs.  Louise  Gordon  Jones  and 
others  and  W.  H.  Jones,  St.,  and  others. 
Frbm  a  Judgment  sustaining  the  will  of  Mrs. 
Virginia  C-  Gordon,  there  was  an  appeal  In 
the  nature  of  writ  of  error  by  contestants  to 
the  Court  of  Civil  Appeals,  which  aflBrmed, 
and  contestants  petition  for  writ  of  certio- 
rari and  for  review.  Judgment  of  the  Court 
of  Civil  Appeals  afBrmed. 

6.  T.  Hugbea,  Jr.,  and  Hugh  T.  Shelt<Hi, 
both  of  Columbia,  for  appellants. 

W.  J.  Towler  and  U  Z.  Turpln,  both  of 
Columbia,  for  appellees. 

HALL,  J.  This  case  Involves  an  Issue  of 
devlsavlt  vel  non. 

The  circuit  Judge,  sitting  as  a  Jury  by 
agreement  of  the  parties,  sustained  the  will 
of  Mrs.  Virginia  C.  Gordon. 

Upon  an  ai^ieal  In  the  nature  of  a  writ  of 
error  by  the  contestants  to  the  Court  of  Civil 
Appeals,  that  court  affirmed  the  Judgment  of 
the  trial  court,  and  the  case  Is  now  before 
this  court  upon  the  petition  of  contestants 
for  a  writ  of  certiorari,  and  for  review. 

Tbe  facts  are  uncontroverted,  and  a  ques- 
tl<«  of  law  only  is  Involved.  The  question  is 
whether  there  was  a  revocation  py  Mrs.  Vir- 
ginia C.  Gordon  of  her  will  before  her  death, 
wbldi  occurred  April  1,  1908. 

Mrs.  Virginia  C.  Gordon  executed  a  will  on 
June  3, 1891,  devising  her  property  to  her  two 
children,  Mrs.  Louise  Gordon  Jones  and  Pow- 
hatan Graham  Gordon,  for  life,  with  re- 
mainder to  their  children.  Previous  to  the 
date  of  the  execution  of  her  will,  her  son, 
Powhatan  Graham  Gordon,  contracted  a 
marriage  which  had  resulted  unhappily  to 
tbe  contracting  parties,  and  was  not  favored 
by  the  testatrix,  and  the  evidence  tends  to 
show  that  tbe  testatrix  executed  this  will 
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for  her  son's  protection.  Hiereafter  there 
waa  a  separation  between  the  son  and  bis 
wife^  and  they  were  finally  divorced.  The 
son  contracted  a  second  marriage,  which 
proved  a  happy  one,  and  the  testatrix  began 
to  express  dissatisfaction  vrith  the  will  and 
an  intention  to  destroy  It;  but  on  June  11, 
1907,  she  added  a  codidl  to  the  will  of  June 
3,  1891,  wber^n  she  expressly  approved  the 
limitation  to  her  children  for  life,  with  the 
remainder  to  her  grandchildren,  although  die 
oostinued  from  time  to  time  to  express  dis- 
sathifactioa  with  the  will  and  an  intention  to 
revoke  It 

At  the  time  of  her  death.  In  April,  1908, 
she  waa  past  70  years  of  age,  and  her  two 
children  were  more  than  40  years  of  age. 
Both  of  her  children  at  that  time,  and  now, 
have  living  Issue,  and  the  contest  is  between 
the  <diUdren,  who  have  a  life  estate  In  the 
property  devised,  and  the  grandchildren,  who 
have  remainder  Interests  therein. 

On  the  day  of  her  death  the  testatrix,  up- 
on bMng  Informed  that  her  condition  was 
aerious,  asked  her  daughter  to  get  her  bunch 
of  keys  and  bring  to  her  a  little  tin  box  out 
of  the  wardrobe.  Thla  request  was  complied 
with  by  the  daughter,  when  the  testatrix  un- 
locked the  box  and  took  therefrom  a  paper 
which  she  stated  was  her  will,  and  asked  ber 
daughter  to  destroy  It,  saying  she  felt  she 
could  not  live  long,  and  added: 

"I  don't  want  to  die  with  it  in  existence. 
Take  it  out  right  now  and  destroy  it," 

Her  daughter  told  the  testatrix  that  she 
would  rather  not  do  so  without  first  advis- 
ing with  her  father,  who  was  a  lawyer,  and 
who  had  been  the  probate  Judge  of  Maury 
county  for  a  number  of  years.  Thereupon 
the  daughter  called  her  father,  and,  in  the 
presence  of  the  testatrix,  told  him  that  her 
mother  had  asked  her  to  destroy  the  will, 
but  that  she  did  not  want  to  do  so  without 
telling  him  about  it,  and  the  father  then  said 
to  the  testatrix  : 

"Jenny,  are  you  still  worrying  over  that  old 
will?  I  promise  you  on  my  word  of  honor  that 
it  shall  be  destroyed.  It  shall  never  be  set  up, 
80  just  rest  your  mind  in  peace;  think  of  other 
things,  and  do  not  worry  a  minute.  Daughter, 
relock  that  box  and  put  it  back." 

About  12  hours  later  the  testatrix  died 
without  tbe  will  having  been  destroyed. 

The  husband  of  testatrix's  daughter  testi- 
fied: 

"Judge  Gordon  stated  the  will  should  be  set 
up,  or  that  it  was  his  desire  that  tbe  will  be 
set  up,  but  stated  to  him  [witness]  that  he 
could  not  set  it  up  or  offer  it  for  probate,  be- 
cause he  had  promised  his  wife  that  the  will 
would  be  destroyed  and  never  set  up." 

Judge  Gordon,  the  testatrix's  husband,  died 
In  December,  1914,  and  about  a  year  after  his 
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death,  and  atxmt  7  years  after  the  death  of 
the  testatrix,  the  daughter  and  son  destroyed 
the  will.  In  the  meantime,  however,  one  of 
the  grandchildren  of  the  testatrix,  who  had 
been  named  as  one  of  the  executors  of  the 
will,  had  made  and  preserved  a  copy  of  it, 
and,  after  setting  the  will  up  by  proper  pro- 
ceedings In  the  chancery  court  of  Maury  coun- 
ty, offered  It  for  probate  In  the  probate  court 
of  Maury  county  on  December  5, 1918.  There- 
upon, the  two  children  of  the  testatrix,  Mrs. 
Louise  Gordon  Jones  and  Powliataa  Graham 
Gordon,  appeared  to  contest  the  will.  The 
proceeding,  in  due  course,  was  removed  to 
the  circuit  court  for  trial,  where,  as  has  been 
stated,  the  circuit  judge,  sitting  "as  a  Jury," 
found,  the  Issues  in  favor  of  the  wllL 

From  the  foregoing  facts  It  is  apparent 
that  the  testatrix  desired  and  intended  to 
destroy  her  will  and  die  Intestate;  but  the 
law  is  well  settled  that  an  Intention  to  re- 
volve, however  strongly  expressed.  Is  not  suffi- 
cient The  intention  to  revoke  and  some  act 
of  destruction  must  concur  In  order  to  effect 
a  revocation. 

Mr.  Prltchard,  in  his  valuable  work  on 
Wills,  at  section  266,  announces  the  rule  as 
follows: 

"Revocation  is  the  act  of  the  mind  demon- 
strated by  some  outward  sign.  It  is,  first  of 
all,  a  question  of  intention;  but  tliat  intention 
must  be  shown  by  some  act  done  or  believed  to 
be  done  to  give  it  effect.  An  unexecuted  inten- 
tiou  to  revoke,  no  matter  how  often  declared 
or  strongly  made,  cannot  have  the  effect  to 
avoid  a  wUl,  imless  the  intention  be  accompa- 
nied by  Bome  act  designed  to  carry  eut  the  pur- 
pose of  revocation.  On  the  other  hand,  an 
act  of  absolute  destruction  is  not  a  revocation, 
if  the  intention  to  revolce  be  dearly  wanting. 
It  is  the  purpose  of  the  mind  that  gives  char- 
acter to  tile  act;  and  the  intention  to  revoke 
must  concur  with  some  act  of  cancellation,  mu- 
tilation or  destruction  done  or  attempted,  to 
effect  the  revocation  of  a  will.    If  they  do  so 


concur,  the  will  is  as  effectually  revoked  as  if 
it  had  never  been  executed,  and  can  never  be 
set  up  unless  re-execnted." 


To  the  same  effect  Is  the  holding  of  this 
court  In  Ford  v.  Ford,  7  Humph.  02;  Smiley 
v.  GambiU,  2  Head,  164. 

It  cannot  be  controverted  that  whatever 
authority  the  testatrix  gave  her  husband  or 
daughter  to  destroy  her  will  ended  with  her 
death.  When  the  husband  promised  the  tes- 
tatrix that  he  would  destroy  the  will,  and 
that  it  would  never  be  set  up,  the  testatrix 
knew  tliat  the  will  was  being  placed  back  in 
the  rec^tacle  from  which  it  had  been  taken, 
and  was  being  returned  to  its  accustomed 
place  of  safety.  No  act  of  mutilation,  can- 
cellation, or  destruction  was  committed  by 
the  testatrix,  or  any  one  else  at  her  direction. 
The  will  had  been  returned  to  the  receptacle 
In  which  it  was  kept  velth  the  belief  by  the 
testatrix,  at  most,  that  at  some  future  time 
it  would  be  destroyed  by  her  husband.  Boc 
It  was  not  destroyed  prior  to  her  death  12 
hours  later,  and  could  not  be  legally  destroy- 
ed by  any  one  after  her  death.  It  Is  stated 
by  the  daughter  that  the  will  was  not  at 
that  time  destroyed,  because  there  was  no 
Are  In  the  room,  and  she  did  not  want  to 
excite  her  mother,  but  wanted  to  keep  her 
from  worrying.  This  cannot  excuse  the  plain 
requirement  of  the  law  that  some  act  of 
cancellation,  mutilation,  or  destruction  must 
concur  with  the  express  Intent  to  revoke. 

There  is  no  evidence  tending  to  show  that 
the  testatrix  was  prevented  from  carrying 
her  intention  to  revoke  Into  effect  by  force, 
fraud,  or  mistake. 

It  results,  therefore,  that,  one  of  the  essen- 
tial elements  in  the  revocation  of  a  will  be- 
ing absent  the  will  was  not  legally  revoked. 

The  judgment  of  the  Court  of  OivU  Appeals 
will  therefore  be  affirmed. 
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FLEMINQ  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1921.) 

1.  Homicide  «=9250— Evideno*  snUlolMt  to  tap- 
port  eonvletlon  of  naaslaughter. 

In  a  prosecution  of  a  woman  for  murdering 
another  with  a  pistol,  the  killins  having  grown 
out  of  riyalry  for  the  aftections  of  a  man,  evi- 
dence held  to  support  conviction  of .  man- 
slaughter. 

2.  Criminal  law  ■<ss>l2l3— 15  years'  imprlson- 
aeat  for  manslaughtor  not  a  "cruel  punish- 
ment" 

Sentence  to  15  years*  imprisonment  imposed 
upon  a  woman  convicted  of  manslaughter  for 
killing  another  with  a  pistol,  the  killing  having 
grown  out  of  contest  for  the  atEeetions  of  a 
man,  held  not  a  cruel  punishment  within  the 
naeaning  of  the  inhibition  against  such  punish- 
ments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cruel 
and  Unusual  Punishment.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Criminal  Branch,  Criminal  Division. 

Mable  Fleming  was  oonvicted  of  man- 
slaugbter,  and  she  appeals.    Affirmed. 

Brent  C.  Ovetstreet,  of  Louisville,  for  ap- 
pellant. 

Chas.  I.  Dawson,  Atty.  Gen.,  and  C.  W. 
Logan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


HURT,  C.  J.  The  amiellant,  Mable  Flemr 
ing,  was  indicted  for-  the  crime  of  murder, 
which  was  committed  as  charged"  In  the  In- 
dictment, by  shooting  and  mortally  wounding 
Ethel  Thompson  with,  a  plsbd,  and  from 
which  shooting  the  victini  died  the  following 
day.  A  trial  resulted  in  her  conviction  of 
the  crime  of  manslaughter  and  the  fixing  of 
her  punishment  at  Imprisonment  for  15  years. 
Her  motion  to  set  aside  the  verdict  of  the 
Jury  and  to  grant  a  new  trial  having  been 
overruled,  she  has  appealed  from  the  judg- 
ment 

The  grounds  presented  for  setting  aside  the 
verdict  of  the  Jury  in  the  motion  for  the  new 
trial  were :  First  the  court  misinstructed  the 
Jury ;  second,  the  verdict  was  against  the  law 
and  the  evidence;  and,  third,  the  verdict  was 
cruel  and  excessive.  Counsel  for  appellant 
does  not  su^;est  any  defect  In  the  instruct 
tions.  which  the  court  gave  to  the  jury.  They 
fairly  present  the  issties  in  the  case  without 
ambiguity,  and  are  not  susceptible  of  misap- 
prehensions. 

[1]  Xo  complaint  Is  made  of  any  ruling 
of  the  court  us  to  the  admission  or  rejection 
of  testlnaony,  but  It  is  insisted  that  the  ver- 
dict Is  not  supported  by  the  evidence,  but  Is 
flagrantly  against  it,  and  to  determine  the 
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to  consider  the  salient  facts  developed  by  the 
evidence.  The  appellant  and  her  victim 
were  females,  and  each  between  18  and  20 
years  of  age.  In  the  opinion  of  their  acquaint- 
ances. A  boeUle  feeling  existed  between 
them,  which  grew  out  of  a  rivalry  for  the  af- 
fections of  one  of  the  males  of  the  species, 
and  whidi  In  this  instance  shows  what  gives 
color  to  the  philosophy  that  the  "female  of 
the  species  is  more  deadly  than  the  male." 
The  victim  was  at  the  dwelling  of  one  Mamie 
Smith,  where  die  was  a  frequent  visitor,  and 
to  which  i4ace  the  appellant  claimed  that  she 
had  been  invited  by  the  hostess  to  come  <hj 
the  same  occaslOQ,  but  when  she  arrived,  rid- 
ing upon  a  wagon  with  a  friend,  she  discov- 
ered her  enemy  tli«:e,  and  as  she  deposes, 
having  been  threatened  by  her  on  the  pre- 
vious evening,  she  thought  being  unarmed, 
that  it  was  not  safe  to  stop,  and  therefore 
passed  oa  to  her  own  home,  which  was  near 
by,  and  where  she  secured  her  pistol,  and 
then,  concluding  to  make  a  visit  to  the  home 
of  a  grandparent  she  carried  the  irfstol  with 
her.  Whether  the  residence  of  Mamie  Smith, 
where  appellant  had  seen  her  enemy,  was  on 
the  way  from  her  own  h<Hne  to  that  of  her 
grandparent  does  not  appear,  but  in  a  very 
short  time  she  was  observed  by  a  neighbor  to 
be  standings  in  front  of  Mamie  Smith's  door, 
where  Ethel  Thompewi,  the  victim  of  the 
homicide,  then  was,  and  where  the  appellant 
had  seen  her  a  few  minutes  previously.  The 
appellant  then  seems  to  have  abandoned  her 
purpose  to  visit  her  grandparent  but  stopped 
a  short  time  in  front  of  Mamie  Smith's  door, 
and  then  turned  aside  Into  the  space  In  front 
of  the  house  of  the  neighbor,  just  across  the 
alley  from  the  front  of  Mamie  Smith's  house, 
and  therein  engaged  In  a  conversation  with 
the  neighbor.  In  a  short  time  Ethel  Thomp- 
son was  observed  to  be  sitting  In  the  door  of 
Mamie  Spilth's  residence,  and  appellant 
called  to  her,  saying,  "If  you  don't  like  what 
I  said,  come  out"  Ethel  arose  and  started 
toward  the  alley  between  them,  and  about 
the  same  time  appellaint  hurriedly  returned 
to  the  alley,-  and  about  the  same  time  drew 
and  began  to  dlscliarge  her  pistol  at  Ethel, 
who  continued  to  advance,  and  the  appellant 
began  to  retreat  at  the  same  time  continuing 
to  shoot  until  at  the  fourth  discharge  of  the 
pistol  Ethel  fell,  mortally  wounded,  and  ap- 
pellant then  fled  from  the  scene.  One  shot 
penetrated  the  outer  side  of  the  victim's  left 
thigh,  and  the  other  penetrated  her  breast 
and  her  clothing  was  set  on  fire  from  the 
near  proximity  to  her  ot  one  or  more  dis- 
charges of  the  pist<rf.  The  three  eyewitness- 
es deposed  that  the  victim  of  the  homldde 
was  not  armed  in  any  way  and  made  no 
effort  to  strike  the  appellant  with  anything, 
but  seemed  to  be  attempting  to  grasp  her 
with  her  hands.    The  appellant  deposed  that 
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knife  and  was  attempting  to  cut  her  with  It, 
and  did  cnt  a  gash  In  a  blue  middy  which 
she  was  wearing,  and  that,  when  abe  fell  aft- 
er the  fourth  shot,  Mamie  Smith  picked  up 
the  brown  handled  knife,  whi(^  was  near 
the  body,  and  carried  it  away.  This  state- 
ment is  denied  by  Mamie,  and  she  was  cor- 
roborated in  the  denial  by  the  other  two  eye- 
witnesses, who  deposed  that  the  deceased  had 
no  knife,  and  that  none  was  near  her  body 
after  she  fell.  Mamie  also  deposed  that  she 
had  not  invited  the  a[)pellant  to  her  home  on 
that  occasion.  A  woman  at  whose  home  the 
appellant  was  accustomed  to  spend  a  large 
portion  of  her  time  deposed  that  on  the  eve- 
ning previous  to  the  homicide,  in  passing 
Ethel  Thompson  and  others  on  the  street,  she 
overheard  her  say  that  she  Intended  to  stick  a 
knife  In  ai^ellant  and  tarn  it  around,  and 
thet  Mamie  Smith  came  to  her  home  and 
warned  appellant  that  she  had  heard  the 
Thompson  girl  say  that  she  intended  to  "get 
her."  This  Mamie  Smith  also  denied.  A  liid 
of  14  years  deposed  that  the  Thompson  girl, 
on  the  morning  before  she  was  killed,  com- 
municated to  him  when  he  m«t  with  her  np- 
on  the  street  that  the  appellant  had  "mis- 
treated her  and  that  she  was  going  to  get 
her."  He  also  said  that  the  deceased  then 
had  a  brown  handled  knife  In  the  pocket  of 
her  apron.  It  was  also  proven  that  the  de- 
ceased went  to  her  work  upon  the  day  she 
was  killed  at  about  half  past  7  o'clock,  and, 
after  working  a  short  time,  went  away. 
Where  the  appellant  was  on  that  morning 
previous  to  the  time  when  passing  the  house 
of  Mamie  Smith  upon  a  wagon  she  saw  the 
deceased  there  does  not  appear.  The  weight 
to  be  given  to  the  statements  of  all  the  wit- 
nesses and  the  circumstances  proven  was 
within  the  province  of  the  jury,  who  saw  and 
heard  the  witnesses  and  the  appellant  In  her 
own  behalf.  While  the  appellant  insists  that 
she  aimed  hea-self  from  fear  of  the  deceased 
because  ot  the  threats  whicb  deceased  had 
made  to  do  her  violence,  and  when  she  shot 
her  victim  to  death  did  no  more  than  she  hud 
a  right  to  believe  was  reasonably  necessary 
to  protect  herself  l^om  great  bodily  harm, 
the  evidence  easily  supports  the  conclusion 
that  the  appellant,  moved  by  an  ill  feeling, 
which  was  maitnal  to  her  and  the  deceased, 
seeing  her  at  the  house  of  Mamie  Smith,  im- 
mediately proceeded  to  her  own  home,  anned 
herself  with  a  pistol,  and  returned  and  sought 
out  her  victim  for  the  punsose  of  engaging  in 
a  fight  and  doingi  her  violence,  and  caused 
and  brought  on  the  flght  and  willingly  en- 
gaged in  it,  and  unnecessarily  for  her  pro- 
tection from  serious  injury,  or  when  she  be- 
lieved that  it  was  necessary  for  such  protec- 
tion, shot  her  adversary  to  death.  A  verdict 
Is  not  against  the  evidence  because  the  jury 
in  its  opinion  gives  credence  to  certain  wit- 
nesses, and  refuses  to  believe  others.    The 


jury  is  peculiarly  qualified  to  determine  facts 
where  tlie  evldenoe  and  drcumstances  are 
contradictory,  and  its  verdict  will  not  be  dis- 
turbed where  there  is  evidence  to  support  it 
and  it  Is  not  palpably  against  tlie  weight  of 
the  evidence.  Utterbac^  ▼.  Ck>m.,  190  Ky. 
138,  226  S.  W.  1006;  Hall  t.  Com.,  189  Ky. 
72,  224  8.  W.  482;  Warner  v.  ComL,  184  Ky. 
189,  211  S.  W.  769 ;  Martin  v.  Com.,  178  Ky. 
439,  108  S.  W.  1158. 

[2]  If  the  theory  of  the  prosecution  was 
accepted  by  the  jury  as  the  truth  of  the  mat- 
ter, the  punishment  imposed  by  the  vo^ict 
was  not  excessive,  and  punishment  by  im- 
prisonment imder  the  humane  conditions  pre- 
scribed by  law,  tot  a  period  not  dispropor- 
tionate in  the  opinions  of  reasonable  men  to 
the  enormity  of  the  offense,  cannot  be  con- 
sidered a  cruel  punishment  within  the  mean- 
ing of  the  constitutional  inhibition  against 
the  Imposition  of  cruel  punishments. 

The  judgment  is  therefore  affirmed. 


QEORQE  V.  GEORGE. 

(Court  of  Appeals  of  Kentucky.    March  4, 
1921.) 

1.  Divorce  <S=»62(6)— Deserted  wife  llvlDg  In 
another  state  not  entitlMl  te  saa  on  theory 

of  oonstructlve  domicile. 
Where  a  husband  abandoned  hia  wife  in 
another  state  and  moved  to  Kentucky,  and  the 
wife  continued  to  live  in  the  state  of  their  far- 
mer domicile,  the  wife  could  not  sue  for  di- 
vorce in  Kentucky  under  Ky.  St  (  2120,  re- 
quiring the  party  bringing  the  action  to  have 
been  a  continuous  resident  of  the  state  for 
one  year  on  the  theory  that  she  had  a  construc- 
tive domicile  in  Kentucky  because  of  the  hus- 
band's residence  there. 

2.  Dlvoree  «=363— After  defietum  either  spouse 
may  aoqalre  separate  domloile,  and  rioht  to 
divorce  Is  governed  thereby. 

After  the  delictum  giving  a  right  to  a  di- 
vorce, either  spouse  ma;  acquire  a  separate 
residence  or  domicile,  and  the  right  to  maintain 
divorce  proceedings  are  governed  by  the  lo- 
cal law  of  the  acquired  residenee  or  domicile. 

3.  Divoroe  <6=>93(4)— Wife  mast  aliege  aban- 
donment was  oanse  for  divoroo  In  state  where 
It  occurred. 

Under  Ky.  St.  {  2120,  a  wife  abandoned 
by  the  husband  in  Michigan  cannot  sue  for  di- 
vorce without  alleging  that  such  abandonment 
was  a  cause  for  divorce  in  Michigan. 

4.  Husbaifd  and  wife  <S;=>285i/2  —  Independent 
suit  for  alimony  may  be  maintained. 

Under  C5v.  Code  Prac.  §$  420.  422-424.  a 
snit  for  alimony  may  be  maintained  before  the 
granting  of  a  divorce  and  without  being  com- 
bined with  a  suit  for  divorce. 

5.  Husband  and  wife  <S=>289— Suit  for  alimony 
Is  transitory  and  may  be  maintained,  though 
wife  not  a  resident. 

A  suit  for  alimony  in  which  a  divorce  is  not 
asked  is  transitory  and  may  be  maintained  in 
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Kentneky  asainst  a  husband  reddinc  then  hj 
wife  not  a  resident  of  Kentucky. 

6.  Husband  and  wife  «=>283  (2)— I  n  suit  for 
alimony,  axIstoiHM  of  relation  and  refusal  to 
sapport  are  sufflolent. 
In  a  sTiit  for  alintonj,  where  a  divorce  ia 
not  aaked,  the  only  facta  neceesary  to  be  shown 
are  that  the  parties  are  husband  and  wife,  and 
that  the  husband  withont  the  wife'a  fault  re- 
fuses to  maintain  her. 

Appeal  from  Glrcolt  Court,  Pike  County. 

Suit  by  Mary  T.  George  against  E.  B. 
George.  From  a  Judgment  dismissing  the 
petition,  plaintiff  appeals.  Reversed,  with 
directions. 

R.  H.  Cooper,  of  Plkevllle,  foe  appellant 

THOMAS,  J.  The  appellant  aad  plaintiff 
below,  Mary  J.  George,  and  the  appellee  and 
defendant  below,  B.  Bl  George,  are  husband 
and  wife.  TbBj  were  married  on  October 
13,  1892,  In  the  state  of  Michigan.  ChUdren 
were  bom  to  them  and  they  lived  together  In 
that  state  of  their  matrimonial  domicile  un- 
til 1913,  when  defendant,  as  alleged  In  the 
petition,  abandoned  plaintiff  without  cause 
and  came  to  the  state  of  Kentucky  and  lo- 
cated In  Pike  oonnty,  since  which  time,  aa 
alleged,  he  has  accumulated  a  considerable 
amount  of  property,  consisting  In  the  main 
In  coal  mlntng  operations.  Plaintiff  con- 
ttuued  to  reside  at  the  matrimonial  domicile 
In  Michigan,  and  has  never  had  an  actual 
residence  or  an  actual  domicile  in  Kentucky. 
Id  January,  1920,  she  filed  this  suit  In  the 
Pike  circuit  court  (the  place  of  defendant's 
residence)  against  him,  seeking  an  abscdnte 
divorce  up<m  the  ground  of  "living  apart 
\vithoat  any  ccrfiabitation  for  five  consecu- 
tive years  next  before  the  application." 
Plaintiff  also  asked  an  allowance  of  $20  per 
week  alimony  and  that  defendant  be  requir- 
ed to  pay  her  that  sum.  The  defendant  was 
served  with  process,  but  he  failed  to  appear 
and  made  no  defense  to  the  action.  Upon 
flnal  submission,  after  proof  takoi,  the  court 
dismissed  the  petition  and  declined  to  ad- 
Judge  the  plaintiff  any  relief  whatever,  and, 
complaining  of  that  judgment,  she  prose- 
cutes this  appeal. 

The  record  does  not  inform  us  as  to  the 
ground  upon  which  the  court  acted,  but  we 
think,  as  will  hereinafter  ai^>ear,  the  court 
W'as  justified  In  dismissing  the  action  in  so 
far  as  it  sought  an  absolute  divorce  upon 
two  grounds:  (1)  Want  of  jurisdiction  to 
grant  the  divorce  because  plaintiff  was  not 
•  resident  of  this  state  and  had  not  been 
condnnoualy  so  for  one  year  nest  before  the 
InsUtntlon  of  the  sulrti  as  is  required  by 
section  2120  of  the  Statutes;  and  (2)  that 
or  prove  that  the 
on  was  one  given 


plaintiff  did  not  aUege 

cause  of  divorce   relied   .       ._.   „ 

by  the  laws  of  Michigan,  where  she  resided 


and  where  the  separation  occurred,  as  is  al- 
so required  by  the  same  section  of  the  Stat- 
utes. 

[1]  The  first  reason  stated  is  (diallenged 
by  plaintifT's  counsel  because  it  is  Insisted 
that  the  general  principle  of  law  making  the 
domicile  of  the  wife  follow  that  of  her  hus- 
band, and  likewise  as  to  the  residence  of 
the  wife,  applies  in  divorce  cases,  and  that 
plaintiff  has  all  the  while  since  the  separa- 
tion been  a  conductive  resident  of  the  state 
of  Kentucky  and  constructively  domiciled 
therein,  notwithstanding  she  has  been  actu- 
ally domiciled  In  and  been  an  actual  resi- 
dent of  the  state  of  Michigan  during  that 
time.    To  this  proposition  we  cannot  agree. 

[2]  An  exceptlcm  to  the  rule  that  a  wife's 
domicile  or  residence  is  constructively  that 
of  her  husband  is  quite  universally  recog- 
nized by  courts  and  text-writers  to  exist  in 
divorce  proceedings,  and  it  Is  held  that  ei-- 
ther  spouse  may  acquire  a  s^>arate  resi- 
dence or  domicile,  after  the  delictum,  and 
that  the  right  to  maintain  divorce  proceedings 
will  be  governed  by  the  local  law  of  the  ac- 
quired residence  or  domicile.  This  exception 
to  the  general  rule  is  thus  stated  in  section 
112,  vol.  2,  Of  Blsdiop  aa  Marriage,  Divorce, 
and  Separation: 

"The  relation  of  husband  and  wife,  consider- 
ed without  reference  to  divorce,  makes  their 
habitation  one,  the  husband  to  determine  where 
it  Shan  be;  so  that  in  law  her  domicile  is  said 
to  follow  his.  But  a  rule  of  law  is  qualified 
by  and  ceases  with  the  reason  whence  it  is 
derived.  Therefore  this  rule  cannot  prevail 
in  a  divorce  cause,  founded  on  the  allegation  of 
a  delictum  which  legally  justified  a  living  apart, 
and  took  away  the  husband's  right  to  fix  the 
domicile  of  the  wife.  For  the  allegation  of  the 
delictum  and  the  allegation  or  assumption  of  a 
domicile  in  her  derived  from  his  would  be  re- 
pugnant, consequently  bad  in  law.  Necessarily, 
therefore,  the  law  must  and  does  permit  sepa- 
rate domiciles  for  divorce." 

The  subject  is  extensively  discussed  in  the 
annotation  to  the  case  of  Succession  of  Ben- 
ton, r^Ktrted  in  59  Li.  R.  A.  on  page  135. 
On  pages  146,  147,  and  149  of  the  annotation 
referred  to  It  is  specially  pointed  out  that  in 
cases  where  It  is  proper  or  necessary  (which 
means  after  the  occurrence  of  the  delictum) 
a  wife  may  acquire  for  the  purpose  of  a  di- 
vorce a  separate  residence  or  domicile  from 
that  of  her  husband,  and  that,  if  she  re- 
mains at  the  matrimonial  domicile  after  he 
has  left  it,  she  thereby  elects  to  make  it  her 
domicile  and  that  she  cannot  have  another 
one  by  construction  at  the  place  where  her 
husband  is  located.  In  the  work  of  Mr, 
Bishop,  supra,  section  119,  this  particular 
feature  of  the  wife  retaining  the  matrimoni- 
al domicile  as  hers  after  abandonment  by 
her  husband,  who  locates  in  a  different  state, 
is  specifically  dealt  with,  and  the  cases  of 
Hopkins  V.  Hopkins,  35  N.  H.  474,  Schon- 
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wald  V.  Schonwald,  55  N.  C.  367,  Kruse  v. 
Kruse,  25  Mo.  68,  Pate  v.  Pate,  6  Mo.  App. 
49,  and  Dutcber  v.  Dutcher,  39  Wis.  661, 
are  referred  ta  In  each  of  tbem  facts  ex- 
actly similar  to  those  in  the  Instant  case 
were  Involved.  The  husband  In  each,  of 
them  left  the  wife  at  their  matrimonial 
domicile,  where  she  remained,  and  after- 
wards sued  him  in  his  newly  acquired  dom- 
icile, but  the  courts  refused  her  a  divorce 
upon  the  ground  that  she  was  not  a  resident 
of  the  forum. 

A  short  excerpt  trcm  the  Hopkins  Case 
will  serve  as  an  illustration  of  the  rule  an- 
nounced by  the  author  and  by  the  opinions 
in  the  cases  referred  to.  In  that  case  the 
court  said: 

"When  the  husband  abandoned  his  wife,  ne- 
cessity of  separate  and  independent  existence 
gave  her  a  separate  residence  and  domicile; 
and  when  he  came  into  this  state,  leaving  her 
in  Massachusetts,  her  domicile  remained  there 
with  her,  and  there  it  still  continoes." 

To  the  same  effect  are  the  notes  to  the 
case  of  McGrew  v.  Mutual  Ufe  Insurance  Co., 

84  Am.  St.  Rep.  20,  and  Locke  v.  McPherson, 

85  Am.  St  Rep.  646,  on  page  662;  note  to 
the  case  of  Carty  v.  Carty,  38  Lk  R.  A. 
(N.  S.)  297 ;  9  R.  0.  L.  400,  401 ;  and  19  Cor- 
pus Juris,  31-36.  In  the  Ruling  Case  Law 
referred  to,  on  page  401,  the  doctrine  ap- 
plicable to  the  facts  of  the  instant  case  Is 
thus  stated: 

"Where  husband  and  wife  have  separated  and 
the  husband  moves  to  another  state  and  estab- 
lishes his  domicile  there,  it  has  been  held  that 
his  wife  does  not  also  thereby  become  domi- 
ciled in  that  state  so  as  to  enable  her  as  a  res- 
ident thereof  to  sue  her  husband  for  a  divorce. 
The  reason  given  for  this  ruling  is  that  the 
domicile  of  the  husband  cannot  be  regarded  as 
fixing  that  of  his  wife  for  the  purpose  of  an 
original  action  for  divorce  by  her." 

Some  few  cases  hold  that  when  the  bus- 
band  abandons  the  wife  she  may  sue  him 
at  his  newly  acquired  domlcUe  although  re- 
taining the  matrimonial  domicile  as  her  res- 
idence, but  they  do  not  follow  the  logic  of 
the  law,  by  failing  to  recognize  the  distinc- 
tion between  the  rule  in  ordinary  cases  and 
the  exception  to  that  rule  as  applied  in  di- 
vorce cases,  and  In  some  of  them  there  is  a 
confusion  in  the  opinions  between  Jurisdic- 
tional matters  and  questions  relating  to 
venue  within  the  Jurisdiction. 

Counsel  for  plaintifF  argues  in  bis  brief 
that  this  court  has  arrayed  itself  with  the 
latter  class  of  cases  which  uphold  the  right 
of  a  nonresident  wife  to  sue  her  resident 
husband  in  the  county  where  he  lives,  under 
the  general  doctrine  that  the  residence  of 
the  wife  follows  that  of  her  husband;  in 
other  words,  he  insists  that  this  court  is 
committed  to  the  rule  that  a  constructive 
residence  of  the  wife  is  sufficient  to  meet  the 
requirements  of  our  statute,  that  a  plaintiff. 


in  order  to  maintain  an  action  tor  divoroe, 
must  be  "a  continuous  resident  of  dils  state 
for  a  year  next  before  its  InstltutUm"  (aeo 
tlon  2120,  Statutes),  and  In  support  of  this 
contention  he  cites  the  cases  of  Beckett  v. 
Beckett,  17  B.  Mon.  870;  Hall  v.  Hall,  102 
Ky.  297,  43  S.  W.  429;  Dunlc^  v.  Dunlop, 
3  Ky.  Law  Rep.  20 ;  Boreing  v.  Boreing,  114 
Ky.  522,  71  S.  W.  431;  Oummings  v.  Com- 
mlngs,  133  Ky,  1,  117  S.  W.  289;  Miller  v. 
Miller,  141  Ky.  681,  133  S.  W.  588;  and 
Peterson  v.  Peterson,  156  Ky.  202,  160  S.  W. 
952. 

An  analysis  of  the  opinions  in  those  cases 
will  serve  to  point  out  the  error  of  counsel. 
In  the  Beckett  Case  the  cause  of  divorce.  If 
it  existed  at  all,  arose  outside  of  Kentucky. 
The  two  groimds  relied  on  were  five  years* 
living  separate  and  apart,  and  one  year's 
abandonment  of  the  wife  (plaintiff)  without 
her  fault.  The  statute  then  In  existence  was 
the  same  as  it  is  now  (being  a  portion  of 
section  2120),  that  tlie  suit  would  not  be 
entettalned  unless''  the  party  complaining 
bad  an  actual  residence  here  at  the  time  of 
the  doing  of  the  act  complained  of;  nor 
shall  &  divorce  be  granted  for  anything  d<me 
out  of  this  state,  unless  it  was  also  a  cause 
for  divorce  by  the  law  of  the  country  where 
the  act  was  done.  It  was  held  that  the 
living  separate  and  apart  for  five  years 
(there  relied  on)  occurred  at  the  place  of 
tbe  separatimi  or  abandonment,  and  that  at 
that  time  plaintiff  was  not  a  resident  of  this 
state,  although  before  bringing  the  suit  she 
located  in  LouisvUle,  where  she  had  resid- 
ed for  more  than  one  year.  As  to  tbe  one 
year's  abandonment,  It  was  not  alleged*  that 
it  was  a  ground  of  divorce  at  the  place  where 
the  abandonment  occurred,  ^niere  Is  noth- 
ing In  the  (pinion  even  remotely  supporting 
contention  of  counsel,  but,  on  the  contrary, 
the  opposite  view  was  uph^d. 

In  the  Hall  Case  the  question  decided  was 
that  a  wife  whose  matrimonial  domicile  was 
in  California  might  acquire  a  residence  in 
this  state  separate  from  that  of  her  hus- 
band who  remained  In  California,  for  the 
purpose  of  giving  the  courts  of  this  etate 
Jurisdlcticn  of  a  divorce  suit  brought  by 
her  for  causes  occurring  in  California  and 
which  were  grounds  for  a  divorce  in  that 
state.  This  case  supports  the  general  rule, 
as  announced  in  the  authorities  first  referred 
to  above,  upholding  the  exception  in  divorce 
cases  to  the  general  rule  that  the  domicile, 
or  residence  of  the  wife  follows  that  of  her 
husband. 

In  the  Boreing  Case  the  matrimonial 
domicile  was  in  Kentucky,  where  the  sepa- 
ration occurred,  but  afterwards  the  wife.  In 
order  to  maintain  herself  secured  clerical 
positions  and  positions  as  teacher  in  schools 
at  places  outside  of  this  state,  but  there 
was  nothing  in  the  record  to  show  that  h^ 
absence  from  tbe  state  was  anything  more 
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tiian  t«nporai7.  or  tbat  sbe  had  ever  aban- 
doned the  state  of  Kentucky  as  her  actual, 
as  well  as  legal,  residence  and  domicile,  an- 
imus manendi.  On  the  contrary,  the  court 
In  Its  opinion  said: 

"We  do  not  think  that  appellant  lost  her 
residence  in  Kentucky  by  the  fact  that,  in  or- 
der to  maintain  herself,  she  left  the  state;  she 
was  still  the  wife  of  appellee,  and  his  resi- 
dence was  ber  residence,  and  continued  to  be  so 
during  all  of  the  time  that  she  was  absent.  The 
separation  commenced  in  Kentucky,  and,  if  it 
be  necessary,  in  order  to  obtain  a  divorce  on 
the  grounds  relied  upon  in  this  action,  that  her 
home  should  have  been  in  Kentucky  during  the 
five  years  specified,  we  think  that  the  facts  in 
this  case  show  that  appellant  had  the  necessary 
residence  here." 

In  the  Oummings  Case  the  separation  oc- 
curred In  Kenton  county,  where  the  parties 
bad  resided  during  their  entire  married  life. 
After  the  separation  the  wife  secured  a 
situation  at  Ck>Iumbus,  Ohio,  for  the  purpose 
of  earning  a  living,  but  would  frequently 
return  to  Ck>vington  on  visits,  and  the  court 
said: 

"Her  going  to  Columbus  was  simply  because 
she  secured  employment  there  in  a  chemical 
laboratory.  She  is  only  there  for  the  purpose 
ot  making  a  living,  and  always  speaks  of  Cov- 
ington as  her  home.  She  has  acquired  no  domi- 
cile there,  and  the  suit  was  brought  in  the 
county  in  Kentucky,. in  which  alone  she  has  had 
her  home." 

A  similar  state  of  fticts  Is  found  In  the 
other  cases  relied  on,  but  in  some  of  the 
opinions  the  expression  "the  domicile  of  the 
husband  Is  In  law  the  fixed  residence  of  the 
wife"  Is  loosely  used,  when,  under  the  facts 
developed,  that  question  did  not  arise,  and 
there  was  no  necessity  for  the  stat^nent 

The  Dunlop  Case  Is  the  only  cme  from 
this  court  which  gives  color  to  the  amtentlon 
of  counsel,  but  in  that  case  the  parties  from 
the  time  of  their  marriage  until  their  sep- 
aration resided  in  the  state  of  Kentucky. 
The  wife  returned  to  her  pamtts  In  Virginia 
after  tbeir  separation  and  afterwards 
brou^t  suit  tot  divorce  against  her  hus- 
band,, who  ccHitinued  to  reside  in  Jefferson 
county,  Ky.  The  suit  was  dismissed  by  the 
trial  court  because  the  plaintiff  did  not  have 
■  the  required  residence  in  this  state  at  the 
time  it  was  filed.  This  court  reversed  the 
judgment,  holding  that  her  departure  from 
the  state  after  the  separation  and  retoming 
to  her  people  In  Virginia  did  not  constitute 
an  abandonment  of  ber  marital  domicile  here 
In  Kentucky,  and  said: 

"That  fact  will  not  be  regarded  as  a  change 
of  residence  or  domicile  so  as  to  give  the  for- 
eign state  or  territory  jurisdiction  to  annul  the 
marriage  contract." 

So  that  the  opinion  ultimately  upheld  the 
jurisdiction  because  plaintiff  had  not  aban- 
doned her  marital  residence  and  domicile. 
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If,  however,  it  was  meant  In  that  opinion  to 
hold  that  only  constructive  residence  of  the 
wife,  when  she  was  plaintiff,  would  meet 
the  requirements  of  the  statute,  then  It  is 
out  ot  line  with  practically  all  the  other 
courts  upon  the  subject,  including  this  one, 
and  cannot  be  sustained  by  either  logic  or 
reason.  In  the  first  place,  sndi  holding  is 
In  direct  conflict  with  the  express  language 
of  the  statute  requiring  one  year's  residence 
in  this  state  by  plaintiff  before  the  suit  will 
be  maintained,  which  the  Hall  Case,  sapn, 
and  others  have  construed  to  mean  "actual" 
residenoa  Fnrtbermcwe,  it  ignores  the  un- 
derlying principle  of  the  rule  requiring 
residoice  of  the  plaintiff  within  the  juris- 
diction of  the  forum  in  order  to  grant  the 
divorce.  Tliat  rule  is  that  one)  state  ot 
country  wlU  not  entertain  a  suit  by  one  for 
the  purpose  of  affecting  his  status  whean  he 
is  a  citizen  of  another  state  or  country ;  that 
no  sn<di  change  of  status  will  be  decreed 
exc^t  to  citizens  of  this  state.  The  observ- 
ance of  this  principle  seems  to  govern  prac- 
tically all  the  courts  in  assuming  or  denying 
jurisdiction  In  divorce  cases. 

In  the  Peterson  Case,  supra,  as  in  all  the 
others  referred  to,  except  the  Beckett  Case, 
the  parties  resided  in  this  state  at  the  time 
of  the  separation  and  when  the  grounds  of 
divorce  occurred.  The  opinion  cited  in  sup- 
port of  the  conclusion  reached  by  the  court 
the  CummlngB  Case,  which  in  turn,  as  we 
have  seen,  was  based  upon  the  Borelng  Case. 
It  Is  therefore  manifest  that  the  court  In 
the  Peterson  Case  intended  to  adopt  the 
prlndi^es  of  the  Borelng  and  Gummlngs 
Cases,  and  not  to  depart  therefrom,  although 
the  facts  in  that  case  were  not  so  clear  or 
convincing  as  to  the  temporary  absence  of 
the  wife  as  they  were  in  the  other  cases. 
In  none  of  the  cases  relied  on  and  consider- 
ed above  (except  the  Beckett  Case,  where 
jurisdiction  was  not  assumed)  was  the  wife 
a  nonresident  of  the  state  at  the  time  of 
filing  the  suit,  and  also  at  the  time  of  the 
separation  and  the  commission  of  the  acts 
complained  of,  and  had  never  beoi,  as  Is  true 
In  the  Instant  case. 

Supitortlng  our  cmicluslon  that  the  court 
properly  dismissed  plaintiff's  suit  In  so  tAv 
as  it  sought  a  divorce  because  of  the  absence 
of  jurisdiction  Is  the  case  of  Hulette  v.  Hu- 
lette,  80  Ky.  364.  In  that  case  the  opinion 
says  I 

"She  had  not  been  a  resident  for  one  year 
next  preceding  the  institution  of  the  action, 
and  the  action  for  a  divorce  must  necessarily  be 
dismissed." 

[3]  The  second  reason  above  for  the  court 
not  assuming  jurisdiction  for  the  purpose  of 
granting  a  divorce  Is  equally  well  taken. 
The  act  of  abandonment  on  the  part  of  the 
husband  occurred  in  Michigan,  and  It  has 
continued  in  that  state  from  the  time  he 
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walkied  away.  Under  inrecisely  tbe  same 
facta  this  court  held  In  the  Beckett  Case,  as 
we  have  se^i,  that  the  cause  of  divorce 
(which  was  the  same  as  here)  occurred  In 
the  foreign  Jurisdiction,  and  plalntlfT  was 
neither  a  resident  of  this  state  at  the  time, 
nor  did  she  allege  that  it  was  a  cause  of 
divorce  In  that  Jurisdiction,  which  is  also 
true  here.  We  therefore  conclude  that  the 
Judgment  In  so  far  as  it  denied  the  divorce 
prayed  for  was  properly  rendered. 

[4-6]  The  remaining  question  Is  whether 
the  Pike  drcuit  court  had  jurisdiction  of  tbe 
action  for  the  purpose  of  adjudging  alimony 
In  favor  of  plalnUtr.  That  a  suit  for  that 
purpose  may  be  maintained  without  being 
combined  with  one'  for  a  divorce,  and  bef<»:e 
the  granting  of  a  divorce,  there  can  be  no 
question.  1  R.  G.  L.  pp.  876-881,  887,  and 
21  Oyc.  1608,  1603.  Section  420  of  our  Oivll 
Code  would  seem  to  recognize  the  right  to 
maintain  separate  actions  for  divorce  and 
for  alimony,  since  It  says,  "An  action  for 
alimony  or  divorce  shall  be  in  equity,"  while 
sections  422  and  423  deal  exclusively  with 
suits  for  a  divorce,  and  section  424  r^ers  to 
two  distinct  causes  of  action,  one  for  di- 
vorce, and  the  other  for  alimony.  Independent, 
however,  of  the  Code  provisions,  this  court, 
in  the  cases  of  Butier  v.  Butler,  4  Litt  201, 
Ix)ckridge  v.  Lockridge,  3  Dana,  28,  28  Ana, 
Dec.  52,Halette  v.  Hulette,  supra.  Shepherd 
V.  Shepherd,  174  Ky.  616, 192  S.  W.  668,  and 
Williamson  t.  Williamson,  1S3  Ky.  436,  209 
S.  W.  508,  8  A.  L.  B.  799,  not  only  upheld 
the  right  of  the  wtf6  to  maintain  an  inde- 
pendent suit  for  alimony  without  asking  for 
a  divorce,  but  furthermore  held  that  such 
suits  are  transitory  ones,  and  that  it  was 
not  necessary  for  their  maintenance  that  ,tbe 
Jurisdictional  facts  requisite  to  the  mainte- 
nance of  a  divorce  suit  should  exist  The 
only  facts  necessary  to  be  shown,  In  purely 
an  alimony  suit,  where  nether  a  divorce  a 
vinculo  nor  one  a  mensa  et  thoro  Is  asked, 
are  that  the  parties  are  husband  and  nife, 
and  that  he  without  her  fault  refuses  to 
maintain  her.  Indeed,  the  suit  is  for  the 
purpose  of  affording  a  remedy  to  the  wife 
to  require  her  husband  to  discharge  his 
legal  obligation  to  furnish  her  mainte- 
nance and  support.  The  result  of  the  suit 
would  not  In  the  least  affect  the  status  of 
either  party,  and  therefore  no  questi<m 
of  residence  is  involved.  To  hold  otherwise 
would  render  it  possible  for  derelict'  hus- 
bands to  abandon  their  wives  and  locate 
themselves  and  their  property  in  another 
state  or  country,  thereby  converting  the  lat- 
ter into  an  asylum  where  they  would  be 
immune  from  supporting  their  wives  until 
tiiey  could  establish  a  residence  there,  and 
then,  perhaps,  to  flee  that  state  before  tbe 
expiration  of  the  time  necessary  therefor, 
and  iboreby  defeat  entirely  the  fulfillment  of 


their  lawfully  assumed  marital  obligaUooa 
The  same  process  could  be  rq>eated  in  each 
state  to  wtaldi  the  husband  might  go,  and 
thus  tbe  wife  would  be  derived  entirely  of 
her  Just  dues.  To  prevent  any  such  conse- 
quences, the  right  to  maintain  the  action  as 
a  transitory  one  is  quite  generally,  if  not 
everywhere,  upheld. 

The  court  should  have  retained  the  case 
on  the  doAet  for  aetUing  the  ri^t  oC  the 
wife  to  tonporary  alimony,  and  It  erred  in 
dismissing  the  petition  absolutely. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  set  aside  the  order  of  dismiss- 
al and  for  proceedings  consistent  with  this 
opinion. 


JOHNSON  St  al.  V.  CARROLL  d  al. 

(Court  of  Appeals  of  Kentucky.     Mardi  1, 
1921.) 

1.  Judgment  i&=>485— Nothing  asqulrad  or  lost 
by  void  judgment. 

If  a  judgment  is  void,  nothing  can  be  d- 
ther  acquired  or  lost  by  it,  and  it  neither  be- 
stows any  right  nor  exthiguiBhes  any  right 
which  one  has,  and  it  may  be  collaterally  at- 
tacked whenever  it  is  offered  a*  the'  foundation 
for  the  assertion  of  any  claim  or  right. 

2.  Judgment  $=>50l,  518— Not  subject  ta  aol- 
lateral  attack  where  oonrt  had  Jurisdiction  al- 
though erroneous. 

When  a  court  is  clothed  with  Jurisdiction, 
its  judgment,  being  presumed  to  be  sound,  can- 
not be  called  in  question  except  in  the  ways 
provided  by  the  Civil  Code,  by  an  appeal  or  by 
proceedings  to  vacate  or  modify  it  as  author- 
ized by  Civ.  Code  Prac.  S§  344,  414,  and  518, 
and  it  Is  not  subject  to  collateral  attack,  no 
matter  bow  erroneous,  and  all  attacks  except 
those  stated  in  such  sections  are  collateral. 

3.  Judgment  ®=>497(i)— Invalidity  must  appear 
affirmatively  from  record  on  oollateral  attack. 

An  attack  upon  a  Judgment  collaterally 
cannot  be  sustained  unless  the  record  in  the  ac- 
tion in  which  it  was  rendered  affirmatively 
shows  the  absence  of  Jurisdiction  is  the  court 
which  rendered  it. 

4.  Infants  <S=s89— Summons  to  be  served  on 
mother  after  death  of  father  of  ohildres  us- 
dor  14. 

Children  under  14  years  of  age  having  no 
statutory  guardian,  the  father  being  dead,  sum- 
mons was  properly  served  on  them  by  leaving 
copies  thereof  with  their  mother,  nnder  Civ. 
Code  Prac.  |  62. 

5.  Infants  i@=> 1 12— Presumed  on  oollateral  at- 
tack that  proper  service  was  had  on  mother 
of  ehlldren  sued. 

Where  the  petition  showed  that  the  father 
of  infants  under  14  years  of  age  was  dead,  that 
a  certain  person  was  their  mother,  but  did  not 
show  that  they  had  no  guardian,  it  will  lie  pre- 
sumed on  collateral  attack  that  the  children 
were  properly  served  where  the  return  showed, 
"Executed  April  12,  1892  on  S.   (the  mother) 


4fS>l'or  other  casea  see  same  topic  and  KBT-NUMBGR  In  all  Key-Numt>ered  Digests  and  fndexe 
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and  O.  M.  and  A.  (tke  children)  by  giving  to 
each  of  them  a  copy  of  thia  aummons,"  althongfa 
Civ,  Code  Prac.  S  52,  does  not  require  service 
upon  the  infaot  himself,  since  it  would  have 
been  a  useless  matter  to  have  delivered  to  the 
mother  another  summons  for  each  of  the  in- 
fants; the  aummons  served  on  her  containing 
the  names  Ot  the  Infants  aa  defendants  to  the 
action. 

Appeal  trom  drcalt  Coart,  Busaell 
County. 

Action  by  WllllaiB  A.  Carroll  and  others 
against  Sedalla  Johnson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

I^Uboxn  Phelps  and  R.  E.  Uoyd,  both  of 
Jamestown,  and  Morris  &  Jones,  of  Frank- 
fort, for  api)ellants. 

J.  H.  Stone  and  Cress  k  Chnmbley,.  all  of 
Jamestown,  for  appellees. 


roll,  Emily  McDanlel,  Rosaline  Carroll,  and 
Jane  West,  the  defendants.  On  the  3d  day 
of  Jane,  1883,  a  judgment  was  rendered  sus- 
taining the  contentions  of  Cain,  enforcing 
the  liens,  and  adjudging  that  the  lands  be 
sold  In  satisfaction  of  the  debts,  and  pursu- 
ant to  such  Judgment  and  order  ot.  sale  the 
lands  were  sold  by  the  commissioner  of  the 
court  on  July  15,  1888,  and  Nancy  Carroll 
became  the  purchaser  at  the  sum  of  the  two 
debts,  Interest  and  costs,  and  tberieafter 
transferred  her  bid  to  one  Davis,  to  wboni, 
by  an' order  of  the  court,  made  In  the  action, 
the  oommissioner  of  the  court  executed  "B 
deed  conveying  the  land  on  December  4, 1883, 
and  the  aiwellants,  Sedalla  Johnson  et  al., 
claim  title  to  the  land  under  and  through  the 
Judgment  under  which  the  lands  were  sold,  , 
and  the  sale  and  conveyance  made,  by  the 
authority  of  same,  to  Davis.  Whether  the 
appellants  are  heirs,  devisees,  or  vendees  of 


Davis  does  not  appear.    Nancy  Carroll  died 
HURT,    Q   J.    This   action   inv<dves   the  i  March  S,  1919. 


right  of  tbe  aHieUees,  William  A.  Carroll, 
Emily  F.  McDanlel,  and  Jane  West,  to  re- 
cover of  the  appellants,  Sedalla  Johnson, 
Addle  Anderson,  OUle  Anderson,  and  W.  B. 
Do<Aery,  a  tract  of  land,  and  which  claim  of 
right  of  recovery  the  circuit  court  by  its  Judg- 
ment sustained.  The  land  was  purchased  by 
Paul  Carroll  on  tbe  IStfa  day  of  November, 
1879,  from  one  Tarter,  and  the  v«»dee,  Paul 
Carroll,  caused  the  vendor.  Tarter,  to  convey 
a  life  estate  in  the  land  to  hla  wife,  Nancy 
Carroll,  and  the  remainder  interest  to  bis 
heirs.  He  paid  <HiIy  a  portion  of  thp  pur- 
chase price  and  for  tbe  remainder  executed 
his  note,  the  deferred  payment  being  shown 
by  the  deed,  and  a  lien  expressly  retained  to 
secure  its  payment.  Subsequent  to  the  ex.- 
ecution  of  tbe  deed,  Paul  Carroll  became  in- 
debted to  one  Neisou,  and  to  secure  the  pay- 
ment of  the  debt  he  and  his  wife,  Nancy 
Carroll,  executed  a  mortgage  to  Nelson  upon 
the  land.  During  the  year  1881,  Paul  Car- 
roll died,  leaving  Nancy  Carroll  as  bis  wid- 
ow, and  the  appelUees,  William  A.  Carroll, 
Emily  McDanlel  (n£e  Carroll)  Jane  West 
(nee  Carroll),  and  ode  Rosaline  Carroll  as  his 


[1-S]  The  instant  action  beins  a  collateral 
attack  upon  that  Judgment,  the  one  question 
for  determination  is  whether  that  Judgment 
was  void,  and  for  that  reason  bestowed  no 
title  upon  the  vendors  of  appellants  and  did 
not  extinguish  the  title  of  tbe  appellees, 
under  tbe  conveyance  made  by  Tarter.  If 
the  court  in  the  action  of  Cain  against  Nancy 
Carroll,  etc.,  had  Jurisdiction  of  the  subject- 
matter  in  lltlgatlcm  and  all  the  parties  in  in- 
terest, the  Judgment  ooold  not  be  void,  al- 
though It  may  have  been  erroneous.  Of 
course,  if  a  Judgment  is  void,  nothing  can  be 
either  acquired  or  lost  by  it,  and  it  neither 
bestows  any  right  nor  extinguiahes  any  right 
which  one  has,  and  such  a  Judgment  may  be 
collaterally  assailed  whenever  it  is  offered  as 
the  foundation  for  an  assertion  of  any  claim 
or  right  The  distinction  between  a  void 
Judgment  and  one  which  is  not  void  Is  that, 
when  the  court  attempts  to  render  the  former, 
a  Jurisdictional  fact  is  absent,  without  tbe 
existence  of  which  the  court  is  without  au- 
thority to  act  at  all ;  but.  If  tbe  court  has 
Jurisdiction  of  the  subject-matter  in  litiga- 
tion and  of  the  parties  in  Interest,  though 


only  diildren  and  heira    Rosaline  has  since  j  'ts  proceedings  are  irregular,  or  the  conclu- 


died  intestate,  leaving  an  only  child  which 
has  l<ng  since  died.  Tbe  app^ees,  William 
A.  Carroll,  Emily  McDanlel,  and  Rosaline 
Carroll,  were  children  of  Paul  Carroll  and 


sion  as  to  law  and  facts  are  erroneous,  so 
mucb  so  that  a  reversal  of  the  Judgment 
would  be  had  upon  appeal,  or  it  would  be 
vacated  or  modified  if  such  was  attempted 


his  wife  Nancy  Carroll,  while  Jane  West  was ,  in  the  ways  provided  by  the  Civil  Code,  yet 
a  daughter  of  his  by  a  former  wife.  Smith  j  such  a  Judgment  is  not  void,  but  is  merely 
Cain,  as  an  assignee,  became  the  owner  of  i  erroneous.  When  a  court  is  clothed  with 
the  two  debts  above  mentioned,  and  after '  Jurisdiction,  its  Judgment,  being  presumed 
the  death  of  Paul  Carroll,  on  tbe  2d  day  of  to  be  sound,  cannot  be  called  in  question,  ez- 
November,  1882,  broajrht  an  action  In  tbe  cept  in  the  ways  provided  by  the  Civil  Code, 
circuit  court  of  the  county  in  whlcb  the  land  and  that  is  by  an  appeal  or  by  proceedings 
W'as  situated  and  the  parties  resided,  to  en-  j  to  vacate  or  modify  it,  as  authorized  by  seo- 
force  the  liens  by  which  the  debts  were  se-  tlons  344.  414,  and  618  of  tbe  Civil  Code, 
cored  and  to  sell  the  land  In  satisfaction  of  These  methods  are  usually  denominated  di- 
the  debts,  and  to  this  action  he  made  Nancy  .  rect  attacks  in  contradistinction  to  any  othw 
Carroll  and  tbe  appellees,  William  A.  Car- '  method  of  attack  upon  a  Judgment,  and  any 
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other  method  of  attadc  Is  a  collateral  one 
against  tvhloh  a  Judgment  of  a  court  having 
jurisdiction  is  Immune.  Harrod  v.  Harrod, 
167  Ky.  308,  180  S.  W.  797;  Baker  v.  Baker, 
etc.,  162  Ky.  694,  173  S.  W.  109,  L.  R.  A. 
1917C,  171 ;  T>ufr  ▼.  Haglns,  146  Ky.  792,  143 
S.  W.  878;  Ratliff  v.  Childers,  178  Ky.  107, 
198  S.  W.  718;  Cheatham  v.  Whitman,  86  Ky. 
614,  6  S.  W.  695,  9  Ky.  Law  Rep.  761 ;  Bent- 
ley  V.  Stewart,  180  Ky.  23,  201  S.  W.  978; 
Pralze  ▼.  Walls,  180  Ky.  168,  202  S.  W.  310. 
The  attack  made  upon  the  Judgment,  by  the 
authority  of  which  the  lands  were  sold,  be- 
ing distinctly  a  collateral  one,  so  far  as  this 
action  is  concerned,  the  Judgment  must 
necessarily  be  held  to  be  valid  and  to  have 
extinguished  any  rights  which  the  appellees 
may  have  once  had  In  the  land,  unless  the 
Judgment  is  in  fact  void,  and  not  merely 
erroneous,  and  being  a  Judgment  of  a  domes- 
tic court  of  general  Jurisdiction,  an  attack 
upon  it  collaterally  cannot  be  sustained,  un- 
less the  record  In  the  action  in  which  it  was 
rendered  affirmatively  shows  the  abs^ice  of 
Jurisdiction  in  the  court  which  rendered.lt. 
MaySTllle  &  Big  Sandy  R.  Co.  v.  Ball,  108 
Ky.  261,  56  S.  W.  188,  21  Ky.  Law  Rep.  1693 ; 
Bamberger  v.  Green,  146  Ky.  258,  142  S.  W. 
384;  Sears  v.  Sears,  95  Ky.,  173,  25  S.  W.  600, 
15  Ky.  Law  Rep.  510,  ^  Am.  St  Rep.  213; 
Dennis  v.  Alves,  132  Ky.  345,  113  S.  W.  483; 
Harrod  v.  Harrod,  supra. 

The  grounds  upon  which  it  Is  contmded 
that  the  assailed  Judgment  is  void  are  set  out 
in  seven  paragraphs  of  an  amended  petition, 
which  allege  that  number  of  Irregularities  in 
the  proceedings  which  precede  the  Judgment, 
but  the  trial  court  sustained  a  general  de- 
murrer to  each  of  these  paragraplis,  except 
one,  and,  wlfhont  adverting  to  the  mattei^ 
alleged  therein,  it  is  sufficient  to  say  that  the 
demurrer  was  properly  sustained,  because 
neither  of  the  paragraphs  to  which  the  de- 
murrer was  sustained  contained  an  allega- 
tion of  the  absence  of  any  /fact  which  was 
necessary  to  give  the  court  Jurisdiction  of 
the  subject-matter  and  the  parties,  and  cer- 
tain of  the  failures  which  were  relied  upon 
as  irregularities  are  not  sudi  In  an  action  of 
the  character  In  which  the  Judgement  was 
rendered.  l%e  paragraph  of  the  petition  to 
which  the  demurrer  was  overruled  contained 
an  averment  that  the  Judgment  was  void  be- 
cause the  three  appellees  and  their  deceased 
sister,  Rosalbie  Carroll,  who  were  the 
owners  of  the  remainder  interest  In  the  land, 
subject  to  the  lien  for  the  purchase  money 
and  the  life  estate  of  Nancy  Carroll,  were 
never  summoned  to  answ'er  in  the  action,  and 
for  that  reason  the  court  did  not  acquire 
Jurisdiction  of  them  and  was  without  author- 
ity to  adjudge  a  sale  of  the  land.  The  record 
In  that  action  shows  that  Nancy  Carroll  was 
the  surviving  widow  of  Paul  Carroll,  that 
the  appellees  and  Rosaline  Carroll  were  In- 
fants and  had  no  guardians,  and  that  their 


father  was  dead,  and  that  Jane  West,  thougb 
an  infant,  was  then  a  married  woman  and 
the  wife  of  Enoch  West,  who  was  Joined 
with  her  as  a  defendant.  The  record  also 
shows  that  a  summons  was  issued  for  Jane 
West  and  her  husband,  and  the  return  of  the 
officer  thereon  Is  to  the  effect  that  the  sum- 
mons was  executed  upon  her  by  delivering 
to  her  a  copy,  as  well  as  to  her  husband,  and 
this  Is  not  disputed.  The  petition  also  al- 
leges that  she  was  then  above  the  age  ot  14 
years,  and  hence  there  could  be  no  doubt  of 
the  court  having  acquired,  before  rendering 
the  Judgment,  jurisdiction  of  her.  A  sum- 
mons was  issued  agfalnst  Nancy  Carroll,  Wm. 
A.  Carroll,  Emily  Carroll,  now  McDanlel, 
and  Rosaline  Carroll,  and  the  return  of  the 
officer  upon  the  summons  Is  as  follows: 

"Executed  on  Nancy  Carroll,  W.  A.  Carroll, 
Rosaline  Carroll  and  Emily  F.  Carroll  by  de- 
livering to  each  of  them  a  true  copy  of  this 
summons,  this  10th  day  of  November,  1882." 

There  Is  no  explicit  averment  in  the  peti- 
tion that  Nancy  Carroll  was  the  mother  ot 
the  three  Infant  defendants,  as  that  can  only 
be  Inferred  from  the  fact  that  she  was  the 
widow  of  Paul  Carroll,  their  father,  tmt  the 
record  does  not  show  that  she  was  not  their 
mother.  The  petition  further  alleges  that 
Wm.  A.  Carroll  was  above  the  age  of  14 
years,  and  Emily  and  Rosaline  were  each 
under  the  age  of  14  years.  Hence,  so  far  as 
the  record  shows,  the  service  upon  Wm.  A. 
Carroll  was  in  accordance  with  the  require- 
ments of  the  Code,  as  well  as  the  service  ol 
the  summons  for  Emily  and  Rosaline,  as  will 
be  hereinafter  shown,  and  the  record  there- 
fore does  not  affirmatively  show  that  the 
court  was  without  Jurisdiction.  The  undis- 
puted facts  are,  however,  that  Nancy  Carroll 
was  the  mother  of  Wm.  A.,  Emily  P.,  and 
Rosaline,  and  each  of  them  was  under  the 
age  of  14  years.  Hence,  In  determining 
whether  the  court  had  jurisdiction  of  them, 
when  'It  decreed  a  sale  of  the  land,  and 
whether  they  had  been  properly  brought  vv 
fore  the  court  by  summons,  as  provided  by 
section  62,  Civil  Code,  we  will  treat  the  three 
as  being  each  under  the  age  of  14  years  of 
age,  as  In  fact -they  were.  Before  the  judg- 
ment was  rendered,  and  affidavit  of  the  at- 
torney for  the  plaintiff  Cain  was  filed  In 
which  It  was  deposed  that  William  A.  Car- 
nal, Emily  F.  Carroll,  now  McDaniel.  Jane 
West,  and  Rosaline  Carroll  were  Infants  and 
had  no  guardians  In  this  state.  A  guardian 
ad  litem  was  appointed  for  them,  and  he  filed 
the  usual  answer  to  the  effect  that  he  had 
examined  the  record  and  knew  of  no  defense 
to  the  action  which  could  be  made  for  them. 

[4,  (]  It  Is  Insisted  that  the  return  of  the 
officer  upon  the  summons  against  William 
A.  Carroll,  Emily  Carroll,  now  McDaniel,  and 
Rosaline  Carroll,  shows  that  it  was  not 
served  upon  their  mother  for  them  as  rsQulr- 
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ed  toy  section  52  of  the  Civil  CJode,  when  un-  ( The  provisions  of  that  Code  required,  In  an 
der  14  years  of  age  and  In  the  absence  of  a  I  action  against  an  infant  under  14  years  of 
father  or  g:u8rdlan,  but  that  the  service  was  |  age,  that  the  service  of  a  copy  of  the  sum- 
npon  tbem  x)er8onany,  and,  they  each  l)elng  { mons  against  an  infant  should  be  made  upon 


under  the  age  of  14  years,  such  service  did 
not  give  tbe  court  jurisdiction  of  them,  and 
the  appointment  of  a  guardian  ad  litem  was 
not  authorized  until  some  one  was  summoned 
for  them  as  required  by  the  Code  provisions, 
supra.  Hence  the  only  question  to  be  de- 
termined, and  which  determines  whetber  the 
Judgment  of  the  court  was  void,  is  whether  or 
not  tbe  service  of  the  summons,  as  shown  by 
tbe  return,  substantially  complies  with  the 
requiremMits  of  the  Code,  and  thus  gave  to 
the  court  jurisdiction  of  the  persons  of  the 
three  Infant  defendants.  Not  having  any 
statntory  guardian,  and  their  father  being 
dead,  and  they  each  under  the  age  of  14 
years,  their  motbw,  Nancy  Carroll,  was 
without  question  the  party  upon  whom  a 
sommons  for  the  three  infants  should  have 
been  served.  Section  62,  snpra,  Is  as  fol- 
lows: 

"If  the  defendant  be  under  tbe  age  of  four- 
teen years  the  summons  must  be  served  on  his 
father,  or,  if  he  have  no  father,  ou  l:i8  guard- 
ian; or,  if  he  have  no  guardian,  on  his  moth- 
er; or,  if  he  have  no  mother,  on  the  person 
having  charge  of  him." 

The  case  of  Rodgers  v.  Rodgers'  Adm'r,  31 
S.  W.  139.  17  Ky,  Law  Rep.  358,  presented  a 
similar  state  of  facts  upon  the  record.  The 
petition  showed  that  the  father  of  the  Infants 
was  dead,  that  Annie  Rodgers  was  their 
mother,  but  did  not  show  that  they  bad  no 
goardian.  Annie  Rodgers  was  also  a  de- 
fendant In  the  action,  and  the  return  of  the 
officer  upon  the  summons  was  as  follows: 

"Bhcecnted  Apra  12, 18%,  on  Sophia  Rodgers, 
Catchie  Rodgers,  Mary  Rodgers  and  Annie 
Rodgers,  by  giving  to  each  of  them  a  copy  of 
this  summons." 

The  three  first  named  were  Infants  and 
nnder  14  years  of  age.  This  court  after 
holding  that  although  the  petition  did  not 
show  that  tbe  infants  bad  no  guardian,  It 
was  presumed  that  there  was  none  from  the 
action  of  the  officer  in  executing  the  siimmons 
upon  the  mother  as  the  presumption  was 
that  the  officer  had  performed  his  duty  as  by 
law  required,  then  said: 

"It  is  true  that  the  return  shows  that  a  copy 
of  tliis  summons  was  unnecessarily  delivered  to 
each  of  the  infants,  and  that  it  fails  to  show 
that  the  copy  delivered  to  Annie  Rodgers  was 
deliTered  to  her  as  their  mother,  still  we  are  of 
the  opinion  that,  within  the  reason 'and  spirit 
of  previous  adjudications  of  this  conrt,  the 
•ervice  of  the  sumoioDS,  as  shown  by  this  re- 
turn wag  good  against  these  infants." 

One  of  tbe  previous  adjtidlcations  was  that 
of  Cheatham  v.  Whitman,  86  Ky.  614,  6  S.  W. 
595.  »  Ky.  Law  Rep.  761,  in  which  a  proceed- 
ing under  the  Code  of  1851  was  dealt  with. 


the  father  or  guardian,  if  such  there  were, 
also.  The  father  of  the  Infant  in  that  case 
was  a  defmdant  In  tbe  action  in  which  tbe 
assailed  Judgment  was  rendered,  as  the 
mother  of  the  infants  was  a  defendant  in  tbe 
case  In  which  the  assailed  judgment  in  this 
action  was  rendered,  and  the  officer  made  a 
similar  return  upon  the  Summons  to  the  one 
under  consideration  here.  This  Court  held 
the  service  upon  the  Infant  sufficient,  and, 
referring  to  the  Code,  said: 

"Undoubtedly  the  object  of  this  provision  was 
to  bring  notice  to  one  who  would  naturally  feel 
enough  interest  in  the  infant  to  see  that  his 
rights  were  protected.  The  purpose  of  a  sum- 
mons is  to  give  notice." 

Tn  the  opinion  it  was  farther  said: 

"In  the  case  now  in  hand,  while  the  father  of 
the  infants  was  a  party  to  the  suit,  yet  tbe  re- 
turn on  the  summons  does  not  show  that  it  was 
served  on  him  as  the  father  of  the  infant  de- 
fendants. It  was  executed  on  him  as  a  party 
to  the  suit.  But  considering  the  reason  for 
the  rale  furnished  by  the  Code,  why  was  not 
this  sufficient  as  to  the  infants?  They  togeth- 
er with  the  father  were  named  in  the  copy  of 
the  summons,  that  was  delivered  to  him,  as  de- 
fendants. He  was  thereby  notified  that  they 
had  been  sued.  There  was  no  need  of  deliver- 
ing a  second  copy  •  •  •  to  him  as  their  fa- 
ther. The  reason  for  the  law  had  been  fulfilled 
and  its  object  accomplished."    . 

A  similar  holding  was  made  in  Louisville 
Industrial  Exposition  v.  Johnson,  10  Ky.  Op. 
333 ;  Bailey  v.  Fanuing  Orphan  School,  14  S. 
W.  908,  12  Ky.  Law  Bep.  644;  and  in  Don- 
aldson V.  Stone,  11  S.  W.  462,  11  Ky.  Law 
Rep.  27.  Previous  to  the  Code  of  1851  it  was 
not  necessary  to  personally  serve  an  infant 
under  14  years  of  age  with  a  summons,  and 
if  a  guardian  ad  litem  was  appointed  and  de- 
fended for  him,  the  judgment  rendered  was 
held  not  to  be  void  but  merely  erroneous. 
Banlc  of  V.  S.  ▼.  Cochran,  9  Dana,  397 ;  Ben- 
nlngfleld  v.  Reed,  8  B.  Mon.  102 ;  Bustard  v. 
Gates,  4  Dana,  420. 

Under  the  Code  of  1851  the  Legislature 
provided  for  more  certainty  for  the  defense 
of  an  infant's  rights  by  requiring  the  sum- 
mons when  the  Infant  was  under  14  years  of 
age  to  be  served  upon  him  and  also  served 
upon  his  father  or  guardian,  and  the  pres- 
ent Code,  section  52  thereof  which  was  In 
force  when  the  action  of  Cain  v.  Nancy  Car- 
roll, was  instituted,  requires  that  the  sum- 
mons for  an  infant  under  14  years  of  age  be 
served  up(m  the  father,  and  if  no  father  on 
his  guardian,  and  if  no  guardian  on  his 
mother,  and  if  no  mother  on  the  person  hav- 
ing charge  of  him.  The  purpose  being  to 
give  notice  to  the  person  having  the  greatest 
Interest  In  the  Infant  of  tbe  pendency  at  tba 
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action,  and  the  prorlslon  of  the  present  Code 
dispensed  with  any  necessity  of  a  service  up- 
on the  Infant  himself  as  being  a  useless  thing 
to  do,  where  one  was  of  such  tender  years. 
In  the  action  of  Gain  v.  Nancy  Carroll,  the 
summons  that  was  directed  against  the  In- 
fant defendants,  who  were  her  children  and 
under  14  years  of  age,  contained  her  name  as 
a  defendant,  and  also  the  names  of  each  of 
the  infants  as  defendants,  and  when  a  copy 
of  It  was  delivered  to  Nancy  Carroll,  the 
mother,  It  necessarily  cooTeyed  to  her  the 
Information  that  her  infant  dilldren  had 
been  sued  and  communicated  that  notice  | 
which  was  intended  by  section  52,  supra,  and 
it  would  have  been  a  useless  matter  to  have 
delivered  to  her  another  summons  for  each 
of  the  infants.  The  delivery  to  her  of  a 
summons  containing  the  names  of  the  Infants 
as  defendants  to  the  action,  in  the  language 
of  Cheatham  v.  Whitman,  supra,  fulfilled 
the  reason  of  the  law  and  accomplished  its 
object  T7nder  the  doctrine  of  the  foregoing 
cases,  the  service  upon  the  three  Infant 
children  of  Nancy  Carroll,  two  of  whom  are 
appellees  here,  by  delivering  to  Nancy  Car- 
roll a  copy  of  the  summons,  although  her 
name  was  embraced  in  It  as  one  of  the  de- 
fendants, was  a  sufficient  service  under  sec- 
tion 52  of  the  Code  upon  the  three  infant  de- 
fendants, and  brought  them  before  the  court, 
and  the  delivering  of  a  copy  of  the  summons 
to  each  of  the  infants,  as  it  appears  the 
officer  did,  while  unnecessary,  did  not  affect 
the  validity  of  the  service  whlcb  was  accom- 
plished by  delivering  to  the  mother  a  copy  of 
the  summons  containing  the  names  of  each  of 
the  infants  as  defendants,  and  the  conrt  thus 
having  Jurisdiction  of  the  subject-matter  of 
the  action  as  well  as  persons  Of  the  d^end- 
ants,  its  judgment  decreeing  a  sale  of  the 
land  was  not  void,  although  for  irregularities 
and  errors  In  It,  It  might  have  been  reversed 
upon  appeal. 

The  Judgtnent  must  ther^ore  be  reversed 
and  remanded,  with  directions  to  set  aside 
the  Judgment  appealed  from  and  to  dismiss 
the  action. 


CONSOLIDATION  COAL  CO.  V.  GIBBS. 

(Conrt  of  Appeals  of  Kentucky.    March  4, 
1&21.) 

I.  Master  and  servant  9=>  I— Relation  oreat- 
ed  by  control. 

When  an  employer  retains  and  exercises 
the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  result 
to  be  accomplished,  the  contract  creates  the 
relationship  of  master  and  servant. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Master  and  Serv- 
ant.] 


2.  Contracts  «s>t70(l.)— ConttriMttoB  ky  par- 
ties persuaslvs. 

In  the  interpretation  of  ambigaou*  and  un- 
certain contracts  which  have  been  executed,  or 
partially  executed,  there  is  no  safer  plan  than 
to  adopt  that  construction  which  the  parties 
themselves  in  operating  under  the  contract 
have  given  to  it. 

3.  Cantraots  «=>35(l(2)— Evidenoe  held  not  t« 
show  plaintiff  had  mine-timber  euttlnp  son- 
traot. 

In  action  against  mining  company  for  breadi 
of  its  contract  under  which  plaintiff  was  to 
cut  mine  timber  for  it  on  certain  lands,  evi- 
dence held  not  to  establish  such  a  contract,  but 
rather  to  show  the  relation  of  master  and  serv- 
ant. 

Appeal    from    Circuit    Court,     Jobnson 

County. 

Action  by  Frank  Olbba  against  ttie  Con- 
solidation Coal  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.  Beversed, 
with  directions. 

E.  0.  OHear  and  W.  0.  Dearlng,  both  of 
Frankfort,  Kirk  ft  Kirk,  of  Paintsvllle,  and 
Allie  W.  Young,  of  Morehead,  for  appellant 

X  L.  Herrington  and  W.  H.  Vaughan  & 
Son,  all  of  Paintsvllle,  for  appellee. 

TURNER,  O.  The  appellee,  Gibbs,  filed 
this  action  against  the  appellant  company,  al- 
leging that  in  January,  1018,  he  entered  into 
a  verbal  contract  with  the  defendant  through 
its  agent,  SNvant,  and  employ^,  Queen, 
whereby  the  d^endant  employed  Um  to  cut 
and  manufacture  into  bank  praps,  motor  ties, 
and  room  ties,  at  certain  stipulated  prices, 
all  the  timber  on  a  certain  boundary  of 
land  containing  about  400  acres.  In  Johnson 
county,  at  or  near  certain  coal  mines  the  de- 
fendant waa.  then  operating.  He  diarges 
that  he  entered  upon  a  performance  of  the 
contract,  and  continued  until  about  the 
day  of  August,  1918,  at  whidi  time 


defendant  wrongfully  and  without  right  re- 
fused to  permit  him  to  complete  the  same, 
whereby  he  was  deprived  of  the  additional 
profit  he  would  have  made  if  he  had  com- 
pleted the  same,  amounting  to  $2,500.  Hie 
defendant  an.swered,  denying  the  existence  of 
the  contract  Upon  a  trial  the  Jury  returned 
a  verdict  of  $1,000  for  the  plaintiff,  upon 
which  judgment  was  entered,  and  the  defend- 
ant has  appealed,  insisting  that  it  was  en- 
titled to  a  peremptory  instruction. 

The  difficulty  in  deciding  this  question 
grows  out  (^  the  uncertain,  vague,  and  un- 
satisfactory nature  of  the  plaintiff's  own  tes- 
timony with  reference  to  the  terms  of  the 
agreement ;  for  If  it  may  be  said  that  his  evi- 
dence substantiates  the  allegations  of  his  pe- 
tition, the  directed  verdict  was  properly  re- 
fused, but  if,  on  the  contrary,  it  proves  a 
contract  different  from  the  <«e  alleged,  and 
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tinder  the  terms  of  wUcta  the  rii^t  eaiateA 
by  either  party  to  terminate  It,  then  the 
peremptory  Bbonld  have  gone.. 

Plaintiff's  testimony  on  this  subject,  on  bis 
main  examination,  was  as  follows: 

"You  may  state  whether  or  not  yon  entered 
Into  a  contract  with  the  Oonsolidation  Coal 
Company  relative  to  timbering  a  bonndary  of 
land  for  ties  and  props  for  its  mine."  (Defend- 
ant objects.)  The  CJonrt:  "He  may  tell  what 
was  said."  "I  was  working  on  the  tipple,  and 
had  started  to  dinner  at  12,  and  Queen  called 
me  back  and  said  he  wanted  me  to  make  posts, 
and  I  told  him  I  would  rather  not  make  posts 
or  ties— it  was  ties  Instead  of  posts— and  he 
says,  'I  will  give  you  a  contract,'  and  I  told 
him  the  timber  was  frozen  hard  nntil  I  conld 
not  do  any  good,  and  I  says,  'Tonder  is  as 
good  a  timber  man  as  there  is,'  and  he  says, 
'Who  is  it?'  and  I  says,  'Ezra  Salyers,'  and 
be  said  he  would  give  me  Ezra  Salyers  for  a 
buddy,  so  I  saw  Ezra,  and  he  said  he  would 
work,  and  be  worked  a  while  and  he  quit;  said 
it  was  too  far  to  walk;  he  could  not  work; 
and  I  went  ahead  making  ties  myself,  and  I 
FBwed  them  up;  got  them  sawed  up  with  the 
help  of  Jay  Pack;  and  we  were  sitting  there, 
•nd  I  saw  Queen  coming  up,  and  I  says.  There 
is  something  np  the  way  he  is  riding,'  and  he 
rode  up — Herb  Queen — and  says.  'What  about 
laaking  some  posts?'  and  I  says,  'I  have  nobody 
to  help  saw,'  and  he  says,  'What  about  that 
fellow  you  have  with  yon,  Pack?'  and  I  said  he 
did  not  want  to  work  in  the  woods,  and  Queen 
says,  'In  case  of  an  emergency  he  can  work 
any  place  we  want  him,'  and  about  that  time 
I  took  the  contract  of  making  posts,  and  be 
gave  me  these  other  four  hollows." 

Agnln,  on  his  main  examination,  he  testl- 
9ed,  in  answer  to  auestloos,  as  follows: 

"Was  an  agreement  made  for  cntting  all  post 
timber  on  this  bonndary  of  land  at  the  time  the 
agreement  was  entered  into  about  cutting  the 
tic  timber  on  the  land?"  (Defendant  objects; 
the  court  overruled  the  objection,  to  which  de- 
fendant excepts.)  "Well,  we  took  tite  contract 
to  make  posts  just  after  I  got  the  boundary  of 
ties.  I  first  made  ties,  and  then  he  told  me 
be  wanted  me  to  make  posts  of  it." 

"Was  anything  said  between  you  and  Mr. 
Queen  relative  to  whether  or  not  you  were  to 
cut  all  of  the  timber  on  this  boundary  of  land 
into  cross-ties  and  bank  props?"  (Defendant 
objects;  the  court  overruled  the  objection,  to 
which  defendant  excepts.)  "I  was  to  cut  every- 
thing but  the  locust." 

"Who  said  that?"     "Herb  Queen." 

ThereaftM,  in  the  summer  of  1018,  a  new 
soperintendent  of  some  of  the  mines,  Wc^fe, 
was  named,  and  Oibbs  had  a  conversatloa 
with  Queen  wherein  he  told  Glbbs  to  report 
to  Wolfe,  and  as  to  that  Glbbs,  on  his  main 
examination,  testified  as  follows: 

"When  was  that  with  reference  to  your  ar- 
rangement with  Mr.  Herb  Queen  when  you 
were  assigned  the  four  hollows?"  "A  right 
smart  bit  after;  I  think  it  must  have  been  the 
last  of  June  or  first  of  Aui^st  when  Mr.  Wolfe 
«ame  in  as  general  super." 
228S.W.— 27 
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"When  yon  had  the  oonyersation  with  him 
relative  to  this  contract,  you  may  state  where 
it  was  and  who  was  present"  (Defendant  ob- 
jects; the  court  overruled  the  objection,  to  which 
defendant  excepts.)  "We  were  at  No.  3  barn, 
and  he  told  me  the  evening  before,  Queen  did, 
that  I  would  have  to  go  to  Wolfe  next  morning; 
that  he  was  general  super  over  me;  so  me  and 
Jay  Pack  went  up  next  morning,  and  I  asked 
Mr.  Wolfe  if  he  wanted  me  to  go  ahead  and 
make  tiea,  and  he  says,  yes,  he  wanted  me  to 
go  on  and  make  ties;  that  he  did  not  want  to 
be  any  more  this  vrinter  like  they  had  been." 

"State  all  the  conversation  between  you  and 
Mr.  Wolfe  relative  to  this  arrangement."  "I 
went  ahead  and  worked  on  and  got  the  tie  tim- 
ber about  worked  out  where  we  could  get  to 
for  the  truck  patches  and  patches  of  com 
where  the  people  had  their  gardens  in,  and  I 
went  to  him  and  said  I  was  up  against  it  about 
some  ties  to  make;  said  the  truck  patches 
and  patches  ot  corn  cut  us  out,  and  he  says, 
'Go  ahead  and  make  what  you  can  without  de- 
stroying the  people's  stufif,  and  when  you  get 
that  worked  out,  I  will  give  you  another  con- 
tract, a  bigger  one  and  better  one.' " 

Again,  in  testifying  about  a  conversation 
between  him  and  Wolfe,  be  says,  on  his  main 
examination,  that  Wolfe  told  Mm  to  get  out 
whatever  he  could  at  the  place  be  was  work- 
ing, "and  when  I  got  out  what  I  could,  he 
would  put  me  in  another  territory."  Again, 
he  says  that  Queen  told  him  to  work  <«  Pos- 
sum Hollow  "and  moved  me  from  there  to 
Sorghum."  He  again  testified  that  he  said 
to  Wolfe,  after  Wolfe  had  become  ruperla- 
tendent,  that — 

"There  was  one  thing  I  would  like  to  ask  of 
him,  and  I  told  him  Mr.  Queen  had  nevex  al- 
lowed me  to  hire  any  men,  and  that  I  ^^ould 
like  to  hire  some  men;  that  I  conld  not  do  any 
good  with  jnst  my  buddy  and  myself,  and  he 
said:  'You  can  hire  all  the  men  you  want,  ^e 
timber  is  what  we  want,  and  we  want  the  yard 
stocked.' " 

He  testified  on  cross-examination  that  at 
the  time  of  this  first  conversation  with 
Queen  he  was  working  on  the  Jin  crew  foi 
the  company,  and  that  the  members  of  that 
crew  did  all  kinds  of  work,  any  kind  that 
they  were  told  to  do;  that  Queen  first  put 
him  to  work  in  Possum  Hollow,  and  then  aft* 
erwards  directed  lilm  at  different  times  to 
work  in  other  places ;  that  Queen  did  not  tell 
him  how  many  ties  he  wanted,  but  he  said 
he  wanted  "some  several";  that  if  they  told 
him  to  go  from  one  hollow  to  another  h( 
would  go  there,  and  that  he  worked  in  first 
ode  place  and  then  another  as  he  was  di- 
rected ;  that,  the  company  had  five  mines  and 
they  went  where  they  were  directed  to  go 
as  the  most  convenient  place  to  get  out  tim- 
ber for  the  particular  mine;  that  he  made 
ties,  and  the  number  of  ties  where  he  was 
told  to,  and  delivered  them  where  he  was 
directed,  and  quit  making  them  when  he  was 
told  to  quit 
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It  will  be  observed  from  this  evidence  of 
the  plaintiff  that  at  the  beginning  he  was 
given  only  one  "hollow"  in  which  to  work, 
and  that  thereafter,  when  he  was  put  to 
making  posts,  "he  gave  me  those  other  four 
hollows,"  but  he  never  says  in  his  testimony 
that  he  was  to  have  the  exclusive  contract 
to  take  oir  the  tie  and  post  timber  from  the 
400  acres,  but,  in  response  to  a  flagrantly 
leading  question  from  his  own  counsel,  to 
wit: 

"Was  anything  said  between  you  and  Mr. 
Queen  relative  to  whether  or  not  you  were  to 
cut  all  of  the  timber  on  this  boundaiy  of  land 
into  cross- ties  and  bank  props?" 

— he  answered: 
"I  was  to  cut  everything  but  the  locust" 

The  question  is,  Does  not  this  vague,  in- 
definite, and  evasive  statement  by  the  plain- 
tiff of  the  terms  of  the  contract,  when  in- 
terpreted in  connection  with  the  whole  of  his 
testimony,  show,  not  only  that  he  did  not 
have  the  contract  set  out  in  the  petition, 
but  that  he  in  fact  had  a  totally  different 
one?  He  says  that  in  the  first  talk  with 
Queen  only  cross-ties  were  mentioned,  and 
that  Queen  refused  to  permit  him  to  have 
more  than  one  man  work  with  him  in  the 
getting  out  of  ties.  This  refusal  of  Queen 
at  the  very  inception  of  the  contract  is 
most  convincing  that  Gibbs  was  not  thereby 
mbde  an  independent  contractor,  and  that 
he  was  not  then  given  the  contract  whldi  he 
alleges,  for  if  be  had  been  given  such  con- 
tract and  had  been  mnde  an  independent 
contractor,  neither  Queen  nor  any  other  of- 
ficer of  the  company  would  have  had  or  ex- 
ercised the  right  to  control  him  as  to  the 
number  of  men  he  should  put  on  the  job. 

Then,  again,  if  Gibbs  had  been  an  inde- 
pendent contractor  be  would  not,  as  he  has 
testified  he  did,  have  asked  Wolfe  whether 
he  wanted  him  to  continue  to  make  ties.  If 
he  had  the  contract  to  take  off  all  the  tim- 
ber, he  would  not  have  been  subject  to  the 
orders  and  directions  of  the  ofllcials  of  the 
company  as  to  when  and  where  he  should 
work  and  how  many  ties  be  should  get  out  at 
certain  places  and  how  many  men  he  might 
or  might  not  work. 

Interpreting  all  this  evidence  of  the  plain- 
tiff in  connection  with  his  hesltanC  and 
vague  statements  with  reference  to  the  terms 
of  the  agreement  with  Queen,  it  becomes 
reasonably  clear  that  neither  he  nor  Queen 
at  the  time  Intended  to  make  Gibbs  an  in- 
dependent contractor  for  the  purpose  of  mak- 
ing the  timber  on  the  whole  400  acres  into 
ties  and  props,  but  that,  on  the  contrary, 
it  was  in  their  minds  that  appellee  was  mere- 
ly being  taken  from  one  branch  of  appel- 
lant's service  and  placed  In  another  branch, 
where  he  was  given  a  better  opportunity  to 


make  money,  but  that  Us  new  work  was  to 
remain  under  the  orders  and  directions  of 
appellant's  officers. 

[1]  When  an  employer  retains  and  exer- 
cises the  right  to  direct  the  manner  In  which 
the  business  shall  be  done,  as  well  as  the 
result  to  be  accomplished,  the  contract 
creates  the  relationship  of  master  and  serv- 
ant. 26  Cyc.  p.  966 ;  18  R.  O.  L.  490 ;  Robin- 
son V.  Webb,  11  Bush,  464. 

[2]  In  the  Interpretation  of  ambiguous  and 
uncertain  contracts  which  have  been  execut- 
ed, or  partially  executed,  there  Is  no  safer 
plan  than  to  adopt  that  construction  which 
the  parties  themselves  in  (grating  under 
the  contract  have  given  to  it. 

[3]  Applying  these  rules  to  the  analysis 
of  the  plaintifTs  evidence  which  we  have  un- 
dertaken, the  plaintiff's  own  evidence  not 
only  fails  to  establish  the  contract  which  he 
has  alleged,  but  in  fact  establishes  a  differ- 
ent contract,  which  created  the  relationship 
of  master  and  servant,  which  either  party 
might  terminate  at  any  time. 

It  follows  from  what  we  have  said  that 
the  motion  for  directed  verdict  should  have 
been  sustained. 

The  J^udgment  Is  reversed,  with  directions 
to  grant  appellant  a  new. trial  and  for  fur- 
ther proceedings  consistent  herewith. 


RANDOLPH  V.  CASTUE  at  aL 

(Court  of  Appeals  of  Kentucky.    March  8, 
1921.) 

1.  Parties  <t=» IS— Miners  having  Joint  CAiitract 
with  mins  operator  could  maintain  tingle  ac- 
tion for  breach  thereof. 

Miners  with  whom  mine  operator  had  made 
contract  for  services  could  maintain  a  single  ac- 
tion against  the  mine  operator  for  the  relief  of 
all,  the  contract  being  a  joint  contract. 

2.  Frauds,  statute  of  ®=>44(3)— Mine  opera- 
tor's parol  contract  to  give  miners  work  for 
three  years  unenforceable. 

Mine  operator's  parol  contract  to  give  min- 
ers work  during  a  period  of  three  years  at 
specified  compensation  was  unenforceable  un- 
der the  statute  of  frauds,  being  contract  which 
cannot  be  performed  within  a  year. 

3.  Frauds,  statute  of  «=9l38(4)— Raaaonabie 
value  of  work  done  under  nnenfenwable  con- 
tract recoverable  on  a  quantum  meruit.. 

Miners,  who  performed  work  tor  mine  oper- 
ator with  whom  they  had  a  contract  which  was 
not  enforceable  because  not  in  writing  as  re- 
quired by  the  statute,  could  recover  the  rea- 
sonable value  of  the  work  done  on  a  quantum 
meruit. 

4.  Frauds,  statute  of  <3=>  129 (2)— Rendition  of 
services  under  unenforceable  emplcymcnt  con- 
tract for  a  portion  of  the  term  did  not  take 
contract  out  of  the  statute.  . 

Mine  operator's  parol  contract  to  pay  min- 
ers for  work  done  during  three-year  term  at 
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specified  rate  of  compensatioii  was  unenforce- 
able under  the  statute,  though  the  miners  had 
performed  work  and  received  compensation  un- 
der the  contract  for  a  portion  of  the  three 
years;  such  part  performance  not  being  Ruffi- 
cient  to  take  contract  out  of  the  statute,  there 
having  been  complete  adjustment  and  settle- 
ment between  the  parties  as  to  the  serrices 
performed. 

5.  >Vork  and  labor  €=929(2)— Reasonalila  value 
of  time  l»st  rocoverable  on  qaantum  meruit. 
Miners,  who  had  entered  into  unenforceable 
parol  contract  with  mine  operator  whereby  op- 
erator agreed  to  furnish  them  work  at  specified 
rate  of  compensation  for  a  three  year  term, 
could  recover  upon  a  quantum  meruit,  not 
only  the  reasonable  value  of  work  done,  but 
also  the  reasonable  value  of  the  time  lost  while 
at  the  mine  at  the  instance  of  the  operator, 
ready,  willing,  and  able  to  work,  but  daring 
which  they  were  assigned  to  no  duties. 

Appeal  team  CHrcuit  Court,  Jobnscm 
County. 

Action  by  Lloyd  Castle  and  others  against 
H.  H.  Bandolph.  Judgment  for  plaiutlflCs, 
a«d  defendant  appeals.     Beversed. 

Howes  k  Howes,  of  Paintsvllle,  tor  appel- 
lant 

A.  J.  Kirk  and  F.  P.  Blair,  both  of  Paints- 
▼111^  for  appellees. 

SAMPSON,  3.  This  appeal  seeks  the  re- 
versal of  a  Judgment  for  $800  in  favor  of 
Lloyd  Castle,  Ray  Castle,  and  J.  C.  McCoy, 
against  H.  H.  Randolph,  operating  under  the 
firm  name  of  Jenny  Creek  Black  Coal  Com- 
imny.  The  three  plaintiffs  are  expert  coal 
miners  and  were  engaged  by  the  superin- 
tendent and  foreman  of  Bandolph  to  mine 
and  load  coal  at  his  mines,  at  the  price  of 
$2.10  per  ton;  they  to  keep  up  the  entry, 
drain,  the  water,  supply  their  own  dynamite, 
and  do  certain  other  specified  things,  the  do- 
ing of  which  was  necessary  to  the  production 
of  coal. 

The  original  petition  avers  that  on  the  7th 
day  of  November,  1918,  plaintiffs  entered  into 
a  contract  with  defendant  Randolph,  whereby 
the  defendant  undertook  and  agreed  to  pay 
them  $2.10  per  ton  for  all  coal  mined  and 
loaded  by  them  into  the  chnte  at  the  mine, 
furnish  each  of  them  a  house  to  live  in  free, 
do  all  the  blacksmith  work  free,  and  give 
tbem  three  years'  work  at  which  he  guai> 
anteed  plaintiffs  a  minimum  of  $15  each  per 
day,  and  should  the  mine  close  down  or  for 
any  reason  fail  to  run,  and  plaintiffs  were 
out  of  employment,  they  were  each  to  be  paid 
$15  per  day  for  all  such  lost  time;  that  the 
plaintiffs  entered  upon  the  performance  of 
the  contract,  moved  their  families  to  defend- 
ant's mines  at  an  expense  of  $1{)0.50,  and  In- 
curred other  expense.  They  worked  21  days, 
during  which  time  they  averaged  more  than 
$1.5  each  day;    that  the  mines  then  closed 


down  without  plaintiffs'  fault  and  did  not 
resume  operation,  and  plaintiffs  were  left  un- 
employed for  a  period  of  30  days,  all  of  which 
time  plaintiffs  were  ready,  able,  and  willing 
to  perform  their  part  of  the  contract  by  min- 
ing and  loading  coal;  that  they  at  the  in- 
stance of  the  mine  foreman  did  some  mis- 
cellaneous work  about  the  mine,  and  also 
shot  loose  and  left  128  tons  of  coal  in  the 
mine.  The  prayer  asked  Judgment  against 
Randolph  for  the  sum  of  $1,845.  Three  or 
four  amendments  were  filed  to  the  petition, 
to  wUdi  a  general  demurrer  was  pending 
all  the  time.  As  the  petition  did  not  allege 
the  contract  to  be  in  writing,  the  general 
demurrer  was  intended,  in  part,  to  raise  the 
question  of  the  right  of  plaintiffs  to  maintain 
the  action  to  enforce  the  parol  contract  which 
was  not  to  be  performed  within  <»ie  year. 
There  was  no  sufficient  avermoit  that  plain- 
tiffs had  used  diligence  to  procure  other  em- 
ployment during  the  time  the  mines  were 
shut  down.  Later  ,tm  an  amendment  was 
filed  which  in  part  cured  these  defects,  and 
the  demurrer  was  overruled  by  ttie  trial 
court,  giving  t^  plaintiff  the  benefit  of  the 
doubt 

[1,  2]  The  plaintiffs  have  a  cause  of  action 
against  Bandolph,  and  can,  as  the  contract 
was  a  Joint  one,  maintain  a  single  action  for 
the  relief  of  all;  but  this  cannot  be  bottomed 
in  any  measure  upon  the  three-year  contract 
as  averred  in  the  original  and  first-amended 
petition. 

[3]  The  evidence  of  Lloyd  Castle,  who  made 
the  contract  on  behalf  of  plaintiffs,  makes  it 
clear  that  the  contract  was  for  three  years, 
and  that  no  other  agreement  was  made  ex- 
c^t  the  one  for  that  period.  It  was  there- 
fore within  the  statute  of  frauds,  and  the 
trial  court  should  have  so  held  as  a  matter  of 
law.  With  this  contract  eliminated  plaintiffs 
were  entitled  to  recover,  if  at  all,  on  the 
quantum  meruit.  This  necessitated  plain- 
tiffs showing  the  value  of  the  services  per- 
formed. As  the  mine  foreman  went  away 
leaving  Instructions  to  plaintiffs  to  do  cer- 
tain work  in  and  about  the  mine  without  any 
specific  agreement  as  to  the  price  to  be  paid 
for  such  work,  it  developed  upon  plaintiffs 
to  prove  its  nature  and  reasonable  value. 

[4]  It  is  argued  that,  as  the  contract  was 
in  part  performed,  the  statute  of  frauds  has 
no  application.  In  so  far  as  the  contract  was 
performed  by  the  plaintiffs  mining  and  load- 
ing coal  and  the  defendant  paying  for  same, 
there  was  a  complete  adjustment  and  settle- 
ment, not  under  the  three-year  contract,  but 
of  the  existing  corresponding  obligations,  and 
all  are  l>ound  thereby.  But  plaintiffs'  can 
have  no  recovery  for  lost  time  under  the 
three-year  contract,  for  defendant  Randolph 
received  no  benefit  or  advantage  from  the 
loss  of  time  which  plaintiffs  suffered.  It  is 
otherwise  with  respect  to  the  doing  of  the 
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work  at  the  mines  and  loading  of  coal  by 
plaintiffs,  for  the  defendant  did  get  the  bene- 
fit thereof,  and,  while  not  liable  to  plaintiffs 
on  the  three-year  contract,  is  liable  to  them 
on  quantum  meruit,  and  must  pay.  the  rea- 
sonable value  of  the  services  performed. 

As  the  evidence  proves  that  plaintiffs  shot 
down  and  prepared  a  quantity  of  loose  coal 
in  the  mine  which  was  not  placed  by  them  in 
the  chute  because  th^e  was  no  room  for  the 
coal,  the  first  instruction  should  have  been 
modified  so  as  to  have  submitted  only  the 
question  of  reasonable  value  of  the  labor  per- 
formed by  plaintiffs  In  the  proportion  of  said 
loose  coal  In  the  mine,  without  reference  to 
the  alleged  contract  price  of  $2.10  per  ton, 
for  that  price  was  for  coal  placed  in  the 
chute  and  not  for  loose  coal  in  the  mine. 

The  second  instruction  given  by  the  court 
should  have  been  omitted  because  it  is  based 
upon  the  three-year  contract. 

[t]  The  third  instruction  should  have  been 
given  with  some  modifications.  If  the  plain- 
tiffs at  the  Instance  of  defendant's  mine  fore- 
man remained  at  the  mine,  ready,  willing, 
and  able  to  work,  but  were  assigned  no  du- 
ties, and  thereby  lost  time,  the  defendant  Is 
liable  to  them  for  the  reasonable  value  there- 
of, for  If  plaintiffs  remained  there  at  his  re- 
quest and  on  his  assurance  that  they  were  to 
have  employment  and  thus  earn  pay,  and 
but  for  such  request  would  have  sought  and 
obtained  other  remunerative  employment,  the 
loss  must  be  borne  by  the  defendant,  the 
Mie  who  caused  it  This  was  the  basis  of 
their  right  of  recovery  for  lost  time,  and 
should  have  been  embraced  in  the  instruc- 
tions, omitting  all   other  reference  thereto. 

Instructions  4,  6,  6,  7,  and  8  are  substan- 
tially correct. 

The  evidence  as  to  time  lost  by  plaintiffs 
should  be  confined  to  that  which  was  lost 
while  they  were  waiting,  at  the  request  of  the 
mine  foreman,  to  perform  work,  and  plain- 
tiffs must  prove  its  reasonable  value  and 
cannot  rely  upon  the  original  contract  price. 

Judgment  reversed. 


ELKHORN  COAL  CORPORATION  v.  GUT- 
TADORA. 

(Court  of  Appeals  of  Eentudiy.    Uardi  8, 
1921.) 

i.  Exceptions,  bill  of  <3=>54— CertMoation   by 

bystanders  authorized  where  trial  Judge  had 

gone  out  of  office. 

A  bUl  of  exceptions  certified  by  bystanders 

is  authorized  by  Civ.  Code  Prac.  S  337,  subsee. 

5,  where  at  the  term  succeeding  that  of  the 

trial,  to  which  the  trial  judge  extended  time 

for  filing  bin  of  exceptions,  he  had  gone  out 

of  office. 


2.  Infants  «s>8t— Objection  t«  fallnre  of  next 
friend  to  Die  affidavit  of  right  to  sue  must  be 
before  auwer. 

Objection  to  failure  of  next  frirad  of  in- 
fant to  file  hie  aflSdavit,  required  Civ.  Code 
Prac.  §  37,  subsee.  1,  showing  his  right  to  sue 
as  such,  whether  interposed  by  special  demur- 
rer or  by  motion  to  dismiss,  is  too  late,  where 
made  after  filing  of  answer. 

3.  Infants  ^=388— On  attaining  majority  Infant 
may  be  substituted  as  plaintiff  In  pending  ac- 
tion by  next  friend. 

An  infant,  whose  action  is  t>eiiig  prosecuted 
by  next  friend,  may,  on  arriving  at  age,  be  sub- 
stituted as  plaintiff,  he  filing  an  amended  peti- 
tion setting  up  the  fact  of  his  attaining  ma- 
jority, and  asoerting  his  right  to  maintain  the 
action  in  his  own  name. 

4.  Pleading  <8=924a( 1 1)— Amendment,  setting 
up  further  act  of  negligence  not  constitatlnff 
new  cause  of  action,  held  permissible. 

It  was  not  error  to  allow  an  iafant  on  ar- 
riving at  majority,  more  than  2  years  after  in- 
stitution of  action  by  his  next  friend  for  per- 
sonal injury,  to  set  up  in  ids  amended  petition, 
as  a  further  act  of  negligence,  defendant's  fail- 
ure to  provide  its  track  with  guard  rails,  this 
not  constituting  a  new  cause  of  action,  but  be- 
ing germane  to  and  a  part  of  its  negligence  in 
failing  to  provide  plaintiff  a  reasonably  safe 
place  for  his  work,  complained  of  in  the  orig- 
inal petition. 

5.  Master  and  servant  €=>243( I)— Violation  of 
safety  rule  defense. 

A  servant,  knowingly  and  willfully  violating 
a  printed  rule  provided  by  his  employer  for 
his  safety,  cannot  recover  for  his  injury  shown 
to  be  attributable  to  such  violation. 

6.  Master  and  servant  ®=>296( 1 3)— Instruc- 
tions on  contributory  negligence  in  disobeying 
rule  held  necessary. 

There  being  evidence  of  a  servant  having 
willfully  disobeyed  a  printed  rule  of  the  master 
against  riding  on  the  bumpers  of  cars,  and  of 
his  injury  on  derailment  of  the  cars  being  at- 
tributable to  such  disol>edience,  as  pleaded  by 
the  answer,  proper  requested  instructions  as 
to  the  effect  of  such  di8ol>edience  should  have 
been  given. 

7.  Appeal  and  error  «=»  1 067— Refusal  of  in- 
structions on  defenses  raised  by  pleadings  and 
evidence  prejudicial. 

Refusal  to  master,  sued  for  injury  to  serv- 
ant, of  its  requested  instructions  on  the  de- 
fenses of  contributory  negligence  and  assump- 
tion of  risk,  raised  by  answer  and  supported  by 
evidence,  was  prejudicial  to  substantial  rights. 

Appeal  from  Circuit  Court,  Letcher  County. 

Action  by  Joe  Guttadora,  an  infant,  by 
next  friend,  yRoss  Guttadora,  against  the 
Elkhom  Coal  Corporation.  Judgment  fur 
plaintiff,  and  defendant  appeals.  Reverseil 
and  remanded  for  new  trial. 

Enelda  &  Fields,  of  Whltesburg.  E.  C. 
CRear,  of  Frankfort,  Allie  W.  Young,  of 
Morehead,  and  W.  G.  Deering,  of  Louisville^ 
for  appellant. 
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C.  W.  Napier,  of  Hazard,  D.  D.  Fields,  of 
"Wliltesburg,  and  T.  B.  Moore,  Jr.,  of  Hazard, 
'for   appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Letcher  circuit  court,  enter- 
ed upon  the  Terdlct'Of  a  Jury  awarding  the 
appellee,  Joe  Guttadora,  $7,000  damages 
against  the  appellant,  Elkhorn  C!oal  Corpora- 
tion, for  personal  injuries  sustained  by  him, 
as  alleged  in  the  petition,  through  the  neg- 
ligence of  the  latter.  The  appellant  is  en- 
gaged in  the  business  of  mining  and  selling 
coal  in  Letcher  county,  and  owns  and  main- 
tains in  and  about  its  mine  railroad  tracks 
and '  switches,  upon  which  it  operates,  by 
electricity  and  the  use  of  motors,  cars  for 
removing  and  hauling  all  cool  mined  to  a 
nearby  railroad,  over  wlilch  it  is  shipped  to 
-various  markets. 

It  was  alleged  in  the  petition  that  the  ap- 
pellee, by  appellant's  employment,  entered  its 
Bervlceas  a  brakeman  or  mine  helper  about 
a  month  before  his  injuries  were  received, 
tbe  duties  required  of  him  being  such  as  are 
Incident  to  the  "breaking"  of  cars,  opening 
and  dosing  of  mine  switches  and  mine  trap- 
doors, in  tianlifig  coal  from  the  variooa  en- 
tries ot  the  mine  penetrated  by  car  tracks. 
O^he  manner  of  receiving  his  injuries  is  set 
forth  by  appellee  in  the  petition  as  follows: 

"That  on  or  about  July  2,  1015,  while  riding 
in  one  of  the  empty  cars  in  performance  of  his 
duties,  which  ear,  with  •tbers,  was  being  pro- 
pelled over  the  tracks  in  the  mine  of  the  de- 
fendant, one  of  said  cars  jumped  the  track, 
causing  the  train  of  cars  to  be  wrecked  and  the 
plaintiff  thrown  therefrom;  that  the  car  jump- 
ed the  track  aud  split  the  switch  at  or  near 
entry  No.  5,  and,  after  throwing  plaintiff  from 
the  forward  car  in  which  he  was  riding,  said 
cars  were  farther  driven  over  and  upon  plain- 
tiff, crushing  and  greatly  injuring  his  right 
foot" 

It  was  also  alleged  in  the  petition  that  the 
injuries  thus  sustained  by  appellee  were 
caused  by  the  negligence  of  appellant  in  fail- 
ing to  provide  him  a  reasonably  safe  place 
in  which  to  work,  and  that  tbe  derailment  of 
tbe  cars  and  his  consequent  injuries  resulted 
from  its  negligence  in  permitting  such  an 
accumulation  ot  dirt  upon  and  against  the 
switch  track  entry  in  question  as  obstructed, 
and  prevented  the  cars  frc«n  moving  over 
and  remaining  upon  the  same.  By  an  amend- 
ed petition  it  was  Alleged  that  the  cars  of 
appellant  were  derailed,  and  appellee  injured 
because  of  Its  further  negligence  in  falling  to 
provide  the  track  at  the  place  of  the  acci- 
dent with  guard  rails,  which  would  have  pre- 
vented tbe  cars  from  being  thrown  from  the 
track.  Shortly  after  the  institution  of  the 
action  It  was*  upon  appellant's  petition  there- 
for, transferred  by  the  Letcher  circuit  court 
to  the  United  States  District  Court  for  the 
Eastern  District  of  Kentucky,  but  that  court 
refused  to  .take  Jurisdiction  of  the  case,  and, 


upon  appellee's  motion,  by  proper  order,  re- 
manded it  to  ttie  Letcher  circuit  court  After 
its  return  to  the  latter  court  appellant  filed 
its  answer  to  the  petition,  which  specifically 
denied  the  several  acts  of  negligence  therein 
charged  against  appellant,  and  alleged  con- 
tributory negligence  and  assumption  of  risk 
on  the  part  of  appellee,  which  pleas  were 
controverted  by  reply. 

[1]  Before  taking  up  the  several  grounds 
urged  by  appellant  for  the  reversal  of  the 
Judgment  appealed  from,  we  find  It  necessa- 
ry to  pass  on  a  motion  made  by  the  appellee 
to  strike  the  bill  of  exceptions  from  the  rec- 
ord, consideration  of  which  was  postponed 
to  the  submission  of  the  appeal  on  its  mex- 
its.  The  motion  is  based  on  the  grounds  that 
though  filed  within  the  time  fixed  by  tbe  or- 
der of  the  circuit  court,  the  bill  of  exceptions 
cannot  be  considered  by  the  appellate  court 
because  (1)  it  is  a  bystanders'  bill;  (2)  it  does 
not  bear  the  approval  or  certification  of  the 
Judge  who  presided  at  the  trial  of  the  case 
in  the  circuit  court  It  is  apparent  from  the 
following  facts  that  the  motion  cannot  pre- 
vail: The  case  was  tried  during  the  August 
term,  1919,  of  the  Letcher  circuit  court,  and 
the  appellant's  motion  for  a  new  trial  over- 
ruled at  the  same  term ;  and  when  overruled 
an  appeal  was  granted,  and  appellant  given 
imtil  the  10th  day  of  the  next  regular  (Jan- 
uary, 1920,  term)  of  the  court  In  which  to  file 
ite  bill  of  exceptions.  It  appears  from  the 
record  that,  before  the  beginning  of  the  Au- 
gust term,  1919,  of  the  Letcher  circuit  court 
the  circuit  judge  of  that  court  and  of  the 
Judicial  district  In  which  Letcher  county  is 
situated,  Hon.^ohn  P.  Butler,  died,  and  that 
Judge  Chllders  was  duly  appointed  and  com- 
missioned circuit  Judge  of  the  district  by  the 
Governor  to  fill  the  vacancy  in  the  office  caus- 
ed by  Judge  Butler's  death  until  a  successor 
to  the  latter  could  be  elected  at  the  regular 
election  In  November,  1919.  So  Judge  Chlld- 
ers properly  presided  as  Judge  of  the  Letcher 
circuit  court  throughout  Its  August  term  and 
during  the  trial  of  this  case  at  that  term, 
and  therefore  had  the  authority  to  allow  ap- 
pellant the  extension  of  time  to  a  day  in  the 
succeeding  January  term,  1920,  within  which 
to  file  the  bin  of  exceptions ;  but  as  after  the 
trial  and  granting  of  time  to  file  the  bill  of 
exceptioni;,  Judge  Chllders  went  out  of  office 
and  was  succeeded  by  the  present  incumbent. 
Judge  Roscoe  Vanover,  who  was  dviiy  elected 
at  the  regular  election  in  November,  1919, 
his  approval  of  or  signature  to  the  bill  of 
exceptions  upon  or  after  the  filing  thereof  In 
court  at  the  January  term,  1920,  and  within 
the  time  fixed  by  the  order  of  the  previous 
term,  would  have  been  unauthorized.  It  is 
equally  true  that  the  approval  and  certifica- 
tion of  the  bill  by  his  successor  in  oBlce, 
Judge  Vanover,  who  properly  prreided  as 
judge  of  the  Letcher  circuit  court  at  its  Jan- 
uary term,  1920,  was  unnecessary  and  added 
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nothing  to  Its  anthentlclty.  Manifestly  In 
the  situation  presented  by  the  facts  stated 
appellant  could  have  obtained  in  no  other 
way  than  through  bystanders  a  bill  of  ex- 
ceptions for  the  purposes  of  an  appeal.  Civil 
Code,  8  337;  Sandy  Valley  &  Blkhom  Ry. 
Co.  V.  Bentley,  175  Ky.  738,  194  S.  W.  906; 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Travelers' 
Ins.  Machine  Co.,  167  Ky,  382,  180  S.  W.  816. 
It  follows  from  what  has  been  said  that  the 
course  pursued  by  appellant  in  the  matter 
at  preparing  and  filing  its  bill  of  exceptions 
as  certified  by  bystanders  was  authorized  by 
Civil  Code,  §  337,  subsec.  5,  and  the  construc- 
tion given  Its  provisions  by  us  in  the  several 
cases,  supra.  For  the  reasons  stated,  appel- 
lee's motion  to  strike  the  bill  of  exceptions 
from  the  record  Is  overruled. 

[2]  Looking  now  to  the  several  grounds  re- 
lied on  by  tbc  appellant  for  a  reversal  of  the 
iudgment,  we  find  that  he  first  complains  of 
the  refusal  of  the  trial  court  to  auatain  his 
motion  to  dismiss  the  appellee's  action  be- 
cause of  the  failure  of  the  next  friend  suing 
for  the  latter  to  file  with  the  petition  an  affi- 
davit showing  his  qualifications  and  right  to 
maintain  the  action  in  that  capacity.  The 
motion  \yas  rested  upon  Civil  Code,  {  37,  sub- 
sec.  1,  which  provides : 

"No  person  shall  sue  as  next  friend  unless 
he  reside  in  this  state  and  be  free  from  disabil- 
ity, nor  unless  he  file  his  own  affidavit  show- 
ing his  right  to  sue  as  next  friend  according  to 
the  provisions  of  this  chapter." 

The  absence  from  the  record  of  such  an  af- 
fidavit by  the  next  friend  may  be  objected  to 
by  special  demurrer,  as  for  want  of  capacity 
in  him  to  maintain  the  action,  or  by  motion 
by  the  def^idant  to  dismiss  it,  but  In  eitber 
case  the  objection  must  be  made  before  the 
filing  of  an  answer  by  the  defendant  present- 
ing his  defense.  Staton  v.  Bryant,  6  Ky. 
Law  Rep.  426;  CampbeU  v.  Dreher,  110  S. 
W.  353,  33  Ky.  Law  Rep.  444.  But  even  when 
the  motion  la  so  made,  the  next  friend  should 
still  be  allowed  to  file  the  necessary  affidavit 
If  asked  to  be  permitted  to  do  so.  In  the  in- 
stant case,  however,  the  motion  of  appellant 
to  dismiss  the  action  came  too  late,  as  it  was 
not  made  until  after  the  case  had  been  re- 
manded from  the  federal  court  to  the  Letcher 
circuit  court  and  after  the  filing  of  its  an- 
swer; hence  the  action  of  the  circuit  court 
in  overnjling  it  was  not  error. 

[3,  4]  Appellant  also  complains  of  the  rul- 
ing of  the  trial  court  in  permitting  api)ellee  2 
years  or  more  after  the  institution  of  the  ac- 
tion to  file  an  amended  petition  setting  up 
the  fact  tliat  be  had  become  21  years  of  age, 
and  asserting  the  right  to  maintain  the  ac- 
tion in  his  own  name.  This  mllng  of  the 
court  was  not  error,  for  It  is  allowable  un- 
der the  practice  In  this  jurisdiction  to  per- 


mit an  Infant  whose  action  is  prosecuted  by 
a  next  friend,  upon  arriving  at  age,  to  be 
substituted  as  plaintiff,  which  may  be  done 
by  a  suggestion  of  record  of  the  filing  of  an 
amended  petition.  Clements  v.  Ramsey,  4  S. 
W.  311,  9  Ky.  Law  Rep.  122.  Nor  was  it,  as 
claimed  by  appellant,  error  for  the  court  to 
allow  appellee  to  set  up  in  the  amended  pe- 
tition in  question  as  a  further  act  of  negli- 
gence on  appellant's  part  causing  his  inju- 
ries, its  alleged  failure  to  provide  its  railroad 
track  at  the  place  of  the  accident  with  guard 
rails.  Such  act  of  negligence  did  not  consti- 
tute a  new  cause  of  action,  but  was  germane 
to  and  a  part  of  its  negligence  in  failing  to 
provide  appellee  a  reasonably  «afe  piack  for 
his  wotk,  complained  of  In  the  original  peti- 
tion. 

{f-7]  We  find,  however,  that  the  trial  court 
committed  a  reversible  error  In  refusing  in- 
structions A  and  B,  ottered  by  appellant. 
The  first  relating  to  the  amt^ee's  violation 
of  a  printed  rule  ftwbidding  its  servants  to 
ride  upon  the  bumpers  of  its  cars,  and  prop- 
erly advising  the  Jury  of  the  effect  of  a  will- 
ful disobedience  of  its  warning.  Both  by 
plea  and  proof  appellant  relied  on  appellee's 
alleged  violation  of  this  rule  as  a  defense; 
and,  while  his  evidence  tended  to  show  that 
he  was  riding  in  and  not  upon  the  bumper  of 
the  forward  car  when  thrown  off  and  in- 
jured, that  of  appellant  conduced  to  prove 
that  he  was  then  riding  on  the  bumper,  a 
place  of  great  dangar,  and  that  he  was  fa- 
miliar with  the  printed  rule  forbidding  it, 
which  was  kept  posted  at  the  entrance  of 
and  ill  other  conspicuous  places  in  and  about 
the  mine.  We  have  repeatedly  and  consist- 
ently held  that  where  the  servant  knowingly 
and  willfully  violates  a  printed  rule  provided 
by  the  employer  for  bis  safety,  and  there  is 
proof  toiding  to  show  that  his  injuries  may 
be  attributed  to  its  violation  by  blm,  there 
can  be  no  recovery.  L.  &  N.  R.  R.  Co.  v.' 
Moran,  148  Ky.  418,  146  8.  W.  1131;  L.  &  N. 
R.  R.  Co  V.  Kraft,  166  Ky.  66,  160  S.  W.  803. 
L.  R.  A.  1916E,  263;  L.  &  N.  B.  R.  Co.  v. 
Smith's  Adm'r,  186  Ky.  38,  216  S.  W.  1063 ; 
26  Cyc.  1267.  Appellant  was  also  entitled  to 
Instruction  B  relating  to  assumption  of  risk, 
as  this  defense  was  also  relied  on  by  appel- 
lant Obviously,  the  action  of  the  trial  court 
in  refusing  these  Instructions  was  prejudi- 
cial to  appellant's  substantial  rights. 

The  court  should  therefore  have  given  In- 
structions A  and  B,  either  as  offered,  or  in 
such  language  as  would  have  given  the  Jury 
the  meaning  of  the  law  they  intended  to  con- 
vey. We  find  no  material  eWor  In  the  In- 
structions that  were  given.  But  on  account 
of  the  error  in  refusing  instructions  A.  and 
B,  the  reasons  Indicate  the  Judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 
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LASHLEY    TELEPHONE    CO.  V.   DURBiN. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1021.) 

1.  Licenses  ^=358(4)— License  to  erect  struc- 
tures not  revocable  after  licensee  has  exer- 
cised privilege  at  considerable  expense. 

Wbere  a  license  is  not  a  bare,  nalied  right 
of  entry,  but  iBcludes  the  right  to  erect  stmc- 
tares  aod  acquire  an  intereat  in  the  land  in 
the  nature  of  an  easement,  by  the  construction 
of  improTements  thereon,  the  licensor  may  not 
revoke  the  license  and  restore  his  premises  to 
their  former  condition  after  the  licensee  has 
exercised  the  privilege  given  by  the  license  and 
erected  the  improvements  at  considerable  ex- 
pense. 

2.  Teleirapbs  and  telephones  «s>  13— Landown- 
er eannot  revoke  license  after  ere'ctlra  vt 
line. 

One  who  has  given  a  telephone  company 
the  license  to  erect  its  line  on  his  land  can- 
nut  revoke  such  license  after  the  company  haa 
exercised  the  license  and  erected  the  line. 

3.  Vendor  and  purohaser  «=s>229( I)— Purchas- 
er of  land  cannot  require  removal  o/  tele- 
phone line  built  under  parol  license. 

Where  a  vendee  purchases  property  over 
which  a  telephone  line  has  been  constructed 
onder  a  parol  license  from  his  vendor  and  the 
telephone  line  is  open  and  visible,  he  purchas- 
es subject  to  the  right  of  the  telephone  company 
to  maintain  such  line  and  has  no  right  to  er- 
quire  removal  of  the  telephone  system. 

4.  Vendor  and  purchaser  «=92l  I— Purchaser  of 
land  on  which  telephone  line  had  been  built 
took  land  with  burden  only  of  existing  wires. 

Purchaser  of  land  on  which  telephone  line 
had  been  built  under  a  parol  license  from  ven- 
dor took  the  property  burdened  only  with  the 
wires  strung  on  land  at  time  of  the  purchase 
and  not  with  the  additional  burden  of  addition^ 
al  wires,  regardless  of  what  might  have  been 
in  the  contemplation  of  the  parties  at  the- 
time  the  license  was  originally  given. 

Appeal  from  Circuit  Court,  Edmonson 
Connty. 

Action  by  the  lAshley  Telephone  Company 
against  Ephraim  Durbin.  Judgment  of  dis- 
n^ssal,  and  plaintiff  appeals.  Reversed  and 
remanded. 

Sims,  Rodes  &  Sims  and  John  B.  Rodes,  all 
of  Bowling  Green,  John  H.  GlUlam,  of  Scotts- 
vine,  and  B.  T.  Ronntree,  of  BrownsTlUe,  for 
appellant 

Logan  &  McCombs,  of  Brownsville,  for  ap- 
pellee. 

CLAT,  J.  In  tbe  year  1917  Charles  Lasb- 
iey  and  bis  two  sons  began  the  erection  of  a 
telephone  system  In  Edmonson  county,  for 
the  purpose  of  affording  communication  be- 
tween persons  living  In  that  neighborhood. 
'F-  L.  Bash,  who  owned  a  farm,  not  only  en- 
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conraged  and  contributed  to  the  enterprise, 
but  gave  the  Lasbleys  permission  to  con- 
struct the  system  over  bis  farm.  Thereupon 
the  Lasbleys  erected  15  telephone  poles  with 
cross-arms  on  Bush's  land,  and  strung  there- 
on two  lines  of  four  wires.  Afterwards,  tbe 
Lashley  Telephone  Company  was  incorporat- 
ed and  acquired  a  long-distance  connection  at 
Leitchfleld.  About  14  months  after  tbe  com- 
pletion of  tbe  system.  Bush  sold  big  farm  to 
Ephraim  Durbin,  who  knew  that  ttie  tele- 
I^oue  system  had  a  right  of  way  over  the 
farm.  Liater  on,  other  persons  sought  tele- 
phone connections  and  bought  boxes  for  that 
purpose.  In  order  to  accommodate  them  it 
was  necessary  to  string  two  additional  wires. 
After  tbe  employees  of  the  telephone  com- 
pany had  stretched  the  wires  over  the  cross- 
arms,  but  had  not  attached  the  same,  Dur- 
bin cut  the  wires  and  removed  them  from  tbe 
poles. 

Tills  suit  was  brought  by  the  telephone 
company  to  enjoin  Durbin  from  removing  or 
interfering  with  the  telephone  system.  Dur- 
bin filed  an  answer  and  counterclaim,  in 
which  he  asked  an  injunction  requiring  the 
telephone  company  to  remove  tbe  poles  and 
wires.  On  final  bearing  tbe  petition  was  dis- 
missed, and  plaintiff  was  directed  to  remove 
tbe  poles  and  wires.  From  that  Judgment 
plaintiff  appeals. 

[1-3]  Though  many  courts  hold  that  a  li- 
censee is  conclusively  presumed  as  a  matter 
of  law  to  know  that  a.  license  is  revocable  at 
tbe  pleasure  of  the  licensor,  and  if  he  ex- 
pend money  in  connection  with  his  entry  up- 
on the  land  of  the  latter,  he  does  so  at  bis 
peril  (Minneapolis  Mill  Co.  v.  Minneapolis  &. 
St.  L.  R.  Co.,  51  Minn.  304,  53  N.  W.  ftTO; 
Hathway  v.  YakUna  Water,  Light  &  V.  Co., 
14  Wash. '469,  44  Fac.  896,  63  Am.  St.  Rep. 
874 ;  Lambe  v.  Manning,  171  111.  G12,  49  N.  E. 
509 ;  Harris  v.  GUlingham,  6  N.  H.  9,  23  Am. 
Dec.  701;  Crosdale  v.  Lanigon,  129  N.  Y. 
604,  29  N.  £.  824,  26  Am.  St.  Rep.  551),  yet 
it  is  the  established  rule  in  this  state  that 
where  a  license  is  not  a  bare,  naked  right  of 
entry,  but  includes  the  right  to  erect  struc- 
tures and  acquire  an  interest  in  the  land  in 
the  nature  of  an  easement  by  the  construc- 
tion of  improvements  thereon,  the  licensor 
may  not  revoke  the  license  and  restore  his 
premises  to  their  former  condition  after  the 
licensee  has  exercised  the  privilege  given  by 
the  license  and  erected  the  improvements  at 
considerable  expense;  and  this  rule  is  par- 
ticularly applicable  to  a  telephone  line  con- 
structed by  a  licensee  engaged  in  the  busi- 
ness of  serving  the  public  and  possessing  tbe 
right  to  acquire  property  for  that  punwse  by 
condemnation,  and  where  such  a  line  lias 
been  constructed  under  an  oral  license,  the ' 
licensor  cannot  revoke  the  license  and  compel 
the  removal  of  tbe  line.  It  Is  also  the  settled 
rule  that  where  a  vendee  purchases  pn^ierty, 
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over  wtalcb  a  telephone  line  has  been  con- 
stracted,  under  a  parol  license  from  bis  ven- 
dor, and  the  telephone  line  is  open  and  visi- 
ble, he  pnrchases  subject  to  the  right  of  the 
telephone  company  to  maintain  such  line,  and 
even  if  the  owner  had  the  right  to  revoke 
the  license  and  require  the  removal  of  the 
stnicture,  such  right  does  not  pass  to  the 
vendee.  CarroUton  Telephone  Exchange  Co. 
V.  Spicer  et  al.,  177  Ky.  340, 197  S.  W.  827,  L. 
R.  A.  1918A,  950.  Here  not  only  was  Durbin 
informed  of  the  fact  that  the  telephone  com- 
pany had  a  right  of  way  over  the  land  which 
he  purchased,  but  the  telephone  line  was 
open  and  visible.  Hence  he  purchased  sub- 
ject to  the  right  of  the  telephone  company  to 
maintain  the  .line  as  it  then  existed,  and  it 
was  error  on  the  part  of  the  court  to  compel 
the  telephone  company  to  remove  its  poles 
and  wires. 

[4]  It  remains  to  determine  whether  the 
telephone  company  had  the  right  to  string 
additional  wires.  In  its  behalf  it  is  argued 
that  it  was  understood  by  the  Lashleys  and 
Bush  that  the  Lashleys  should  furnish  the 
telephone  service  to  the  local  community,  and 
the  right  of  way  was  granted  for  that  pur- 
pose. Hence  it  was  not  only  contemplated 
that  the  company  should  have  the  right  to 
build  the  wrle?  that  were  then  necessary, 
but  to  build  such  additional  wires  as  might 
be  needed  to  meet  the  requirements  of  the 
community  in  the  future.  Under  these  cir- 
cumstances, Durbin  acquired  the  property 
burdmed,  not  only  with  the  wires  then  in 
use,  but  with  such  additional  wires  as  might 
be  reasonably  necessary  to  accommodate  the 
company's  patrons,  and  the  stringing  of  the 
two  additional  wires  did  not  impose  any  ad- 
ditional burden.  It  seems  to  us,  that  the 
case  is  not  controlled  by  what  was  in  the 
contemplation  of  the  parties  when  the  li- 
cense was  originally  granted.  If  such  were 
the  rule,  then  other  poles,  as  well  as  other 
wires,  might  be  added.  The  rule  proceeds 
on  the  theory  that  the  grantee  purchased 
with  the  knowledge  of  an  existing  structure, 
and  cannot  therefore  insist  on  the  right  of 
removal.  The  rule  should  not  be  extended  to 
Include  a  burden  not  existing  at  the  time  of 
the  purchase.  It  cannot  be  doubted  that  ad- 
ditional wires  woidd  impose  an  additional 
burden.  Employees  whose  presence  on  the 
land  would  not  otherwise  be  necessary  would 
have  to  go  on  the  land  for  the  purpose  of 
stringing  the  wires  and  keeping  them  in  re- 
pair. Not  only  so,  but  the  additional  wires 
would  necessarily  increase  the  chances  of 
injury  to  the  owner's  family  and  employees, 
as  well  as  to  his  Bto<^.  We  therefore  con- 
clude that  the  company's  right  in  the  prem- 
'ises  is  limited  to  the  maintenance  of  the 
telephone  line  as  it  existed  at  the  time  of 
Durbin's  purchase,  and  that  Durbin  is  not 
estopped  to  complain  of  the  stringing  of  ad- 
ditional wires. 


Wherefore  the  Judgment  Is  reversed,  and 
cause  remanded  for  proceedings  not  incon- 
sistent with  this  opinion. 


SELLARS  et  al.  v.  ADAMS  et  al. 

(Court  of  Appeals  of  Kentucky.    March  4, 
1921.) 

1.  Appeal  and  error  «=3336( I )— Plaintiff's  ap- 
peal from  dismissal  tflsmlMed  as  to  nonreal- 
doRt  not  before  oourt. 

Plaintiff's  appeal  from  judgment  of  dis- 
missal will  be  dismissed  as  to  a  nonresident  de- 
fendant who  was  not  brought  before  the  trial 
court  in  a  way  that  a  personal  judgment  for 
relief  of  any  kind  could  be  rendered  against 
him,  and  wlio  was  not  l>efore  the  court  of  ap- 
peals. 

2.  Action  <S=s>27(l)— Petition  held  to  state 
cause  of  action  for  fraud  in  sale  of  land. 

Purchasers'  petition  alleging  that  they  were 
induced  to  purchase  land  by  false  representa- 
tions by  vendors  that  the  title  to  the  land  was 
perfect,  that  vendors  owned  the  minerals  and 
could 'convey  good  title,  and  alleging  that  ven- 
dors had  no  title  to  the  minerals,  and  that 
purchasers  had  suffered  damages  by  reason  of 
the  fraud,  held  to  state  a  cause  of  action  in 
tort  for  fraud,  and  not  a  cause  of  action  for 
damages  for  breach  of  covenants  of  warranty 
of  title  contained  in  the  deed. 

3.  Fraud  iS=>Z7  —  Fraudulent  misrepresenta- 
tions as  to  vendor's  title  to  minerals  aotlon- 
able. 

Purchasers  who  were  induced  to  purchase 
land  by  vendor's  false  and  fraudulent  repre- 
sentations that  vendors  had  good  title  to  the 
land  and  to  the  minerals,  when  in  fact  they 
had  no  title  to  the  minerals,  could  recover  from 
vendor's  damages  sustained  by  reason  of  the 
fraud  perpetrated  upon  them  in  view  of  Stat- 
utes, 2366a. 

4.  Fraud  ^933  — Consummation  of  oontract 
does  not  preclude  recovery  of  damages  for 
fraud. 

When  negotiations  between  parties  for  the 
sale  and  purchase  of  lands  are  consummated, 
and  a  deed  is  executed  and  delivered,  the  trans- 
action, so  far  as  it  rests  in  contract,  is  merged 
in  the  writing,  but  false  and  fraudulent  repre- 
sentations made  to  induce  the  transaction  are 
not  so  merged,  and  the  consummation  of  the 
contract  does  not  preclude  recovery  of  damages 
for  such  fraud. 

5.  Fraud  «=»3 1— Defrauded  vendee  may  sue  for 
damages  or  for  rescission. 

Where  the  purchase  of  land  is  the  result 
of  false  representations  as  to  the  title  of  the 
land  knowingly  made  by  the  vendor  with  the 
purpose  to  deceive  and  to  induce  the  purchase, 
and  relied  upon  by  the  vendee,  and  the  sale  is 
induced  thereby  to  the  vendee's  injury,  the 
vendee  may  either  maintain  action  against  the 
vendor  for  the  damages  suffered  on  account  ot 
the  fraud  and  deceit,  or  he  may  maintain  an 
action  for  the  rescission  of  the  contract,  if  he 
acts  promptly  when  the  fraud  is  jdiscovered. 
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6.  Frantf  «=932— DefitiBdMl  veMlea  may  reoav- 
•r  damages  ■otwithstanding  covenants  ef 
wamuity. 

That  purchaser  holds  ander  a  deed  con- 
taining corenants  of  warranty  coTering  the 
defects  complained  of  does  not  preclude  him 
from  maintainiog  an  action  for  damages  for 
deceit  and  fraud  where  he  has  been  induced 
by  such  fraud  to  purchase  the  land  and  suffers 
an  injury  therefrom. 

7.  Fraud  «=>22(t)— Failure  to  examine  records 
does  not  preclude  purchaser  from  bringing 
actio*. 

Thoagh  the  title  to  land  may  be  ascertain- 
ed by  an  examination  of  the  public  record,  pur- 
chaser's failure  to  examine  records  does  nol 
preclude  him  from  maintaining  an  action  foi 
deceit  against  a  vendor  who  knowingly  misrep- 
resented the  condition  of  the  title  to  him  and 
where  he,  in  ignorance  of  the  title,  relied  upon 
the   misrepresentations  to  his  damage. 

8.  Covenants  «=9l04— Parcliaser  defrauded  as 
to  title  may  sue  for  fraud  or  breach  of  war- 
ranty. 

Purchaser  who  has  been  induced  to  buy 
land  by  fraudulent  misrepresentations  as  to 
title  may  elect  between  bringing  action  for 
the  fraud  or  bringing  action  for  breach  of 
covenants  of  warranty,  but,  if  he  relies  upon 
the  covenants,  he  must  confine  himself  alto- 
gether to  such  remedy.' 

9.  Fraud  «=>6S(I)  —  Measure  of  parobaser's- 
damages  stated. 

In  purchaser's  action  for  fraudulent  mis- 
representations inducing  purchase,  the  meas- 
ure of  damages  is  the  actual  damages  sustained. 

Appeal  from  Circuit  Court,  Magoffin 
County. 

Suit  by  Floyd  Sellars  and  another  against 
John  A.  Adams  and  others.  Judgment  of  dis- 
missal, and  plaintiffs  appeal.  Reversed  and 
remanded,  with  directions. 

J.  W.  Howard,  of  Salyersville,  for  appel- 
lants. 

Prater  &  Ramey,  of  Salyersville,  for  ap- 
pellees. 

HURT,  O.  J.  The  appellants,  Floyd  and 
Ella  Sellars,  by  a  petition  In  equity  averred 
that  they  purchased  a  tract  of  land  from  the 
appellees  John  A.  and  Ellen  Adams,  paying 
one-half  of  the  purchase  price,  and  for  the 
balance,  executing  their  two  promissory  notes, 
and  which  by  the  direction  of  John  A.  Adams 
were  made  payable  to  the  appellee  Harlan 
Roark.  The  Adamses  conveyed  the  land  to 
the  Sellars  by  a  deed  containing  a  covenant 
of  general  warranty,  and  put  them  into  the 
possession  of  the  land.  They  further  averred 
that,  to  Induce  them  to  buy  the  land,  pay  the 
cash  payment,  execute  the  notes,  and  accept 
the  deed,  John  A.  Adams  falsely  and  fraud- 
ulently represented  to  them  that  appellees' 
title  to  the  land  was  perfect,  and  that  they 
owned  the  minerals,  including  oil  and  gas, 
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in  the  land,  as  well  as  the  surface,  and,  being 
deceived  by  the  representations  of  Adams 
and  relying  upon  them,  they  purchased  the 
land  as  above  stated  and  accepted  the  deed, 
which  they  would  not  have  done  if  they  bad 
known,  what  they  have  since  learned,  that 
appellees  at  that  time  bad  no  title  at  all  to 
the  minerals,  including  the  oil  and  gas,  in 
the  land ;  the  minerals  bad  long  theretofore 
been  sold  and  conveyed  to  another,  and  that, 
although  appellee  John  A.  Adams  knew  sucb  ' 
to  be  a  fact,  he  falsely  and  with  intention 
to  defraud  them  represented  that  appellees 
were  the  owners  of  same  and  fraudulently 
concealed  the  fact  th^t  appellees  did  not  have 
and  could  not  make  appellants  a  title  there- 
to; that  the  minerals,  including  the  oil  and 
gas.  In  the  land,  and  the  privilege  of  mining 
for  same,  constituted  one-half  the  value  of 
the  land,  and  that  they  had  agreed  to  pur- 
chase the  land,  pay  the  cash  payment,  ex- 
ecute the  notes,  and  accepted  the  deed  fully 
b^IevlDg  that  they  were  acquiring  a  title  to 
the  entire  land,  and  that  by  reason  of  th& 
fraud  perpetrated  upon  them  as  above  stated 
they  had  suffered  damages  In  the  sum  of 
!|i300;  that  Roark,  the  holder  of  the  notes, 
was  a  nonresident  of  the  state  of  Kentucky 
and  resides  in  the  state  of  Ohio.  The  prayer 
of  the  petition  was  for  a  cancellation  of  the 
notes  which  the  ai^lants  had  executed  to 
Roark,  which  would  relieve  them  of  the  pay- 
ment of  one-half  of  the  purchase  price,  and 
for  a  recovery  of  $300  In  damages  against 
the  other  two  aw^lees.  A  general  demurrer 
was  offered  to  the  petition  by  the  Adamses 
and  0ustalned,  and,  the  Sellarses  declining 
to  plead  farther,  their  petition  was  dismissed, 
and  hecoe  this  appeal. 

[1]  The  appellee  Roark,  being  a  nonresident 
and  not  having  been  brought  before  the  trial 
court  In  a  way  that  a  personal  Judgment  for 
relief  of  any  kind  could  be  rendered  against 
him,  and  for  the  same  reason  not  being  be- 
fore this  court  upon  the  appeal,  no  considera- 
tion will  be  given  to  the  appeal  as  to  him,  and 
it  is  dismissed. 

The  appellees  John  A.  Adams  and  Ellen 
Adams  are  husband  and  wife,  and  Id  making 
the  sale  the  former  was  presumably  acting  as 
the  agent  of  the  latter,  as  they  appear  as 
Joint  vendors  of  the  lands.  The  appellants 
took  the  depositions  of  several  witnesses,  but 
we  do  not  regard  it  necessary  to  consider 
same,  since,  If  the  petition  did  not  state  a 
cause  of  action  against  any  of  the  appellees, 
the  evidence  on  file  would  not  entitle  the  ap- 
pellants, to  a  recovery,  and.  If  the  petition 
was  sufficient,  there  being  no  answer  thereto, 
the  appellants  were  entitled  to  recover  with- 
out any  proof  of  the  averments  of  their  peti- 
tion, and  hence  the  only  question  for  consid- 
eration is  whether  the  petition  contained  a 
statement  of  facts  sufficient  to  constitute  a 
cause  of  action  against  the  Adamses.  The, 
petition  contains  a  statement  of  facts  to  the- 
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effect  that  appellants  pnrchased  a  tract  of 
land,  and  paid  and  obligated  tbemselves  to 
pay  therefor,  believing  that  they  were  receiv- 
ing a  fee-simple  title  thereto,  when  In  truth 
and  fact  they  were  receiving  a  title  to  the 
surflace  of  the  land  and  to  snch  further  parts 
of  It  as  did  not  consist  of  any  kind  of  min- 
erals, and  were  not  acquiring  a  title  to  any 
of  the  minerals  therein,  and  In  addition  the 
surface  of  the  land  might  be  subjected  to  the 
necessary  operations  of  mining  by  the  owners 
of  the  minerals  in  the  land,  and  that,  while 
they  were  put  Into  the  possession  of  the  es- 
tate of  whldi  the  minerals  consisted  by  virtue 
of  the  terras  of  section  2366a,  Ky.  Stata.,  their 
possession  was  only  for  the  benefit  of  the 
owner  of  the  minerals.  In  which  they  had 
not  received  any  beneficial  Interest,  but,  held 
them  In  the  nature  of  a  trustee.  They  were, 
as  alleged,  induced  by  the  false  and  fraudu- 
lent representations  of  ai^)ellees  to  purchase 
the  land,  without  which  they  would  not  have 
done  so,  and  these  representations  were  made 
to  deceive  and  defraud  them,  by  appellees, 
who  were  pretending  to  sell  and  deliver  the 
title  and  possession  to  them  of  something  of 
whldi  the  appellees  were  not  the  owners 
and  could  not  vest  them  with  any  beneficial 
iwssesslon.  It  could  not  be  contended  that 
this  did  not  work  an  Injury  to  appellants, 
who,  to  secure  the  ownership  of  the  pr«^erty 
which  they  had  purchased  and  paid  appel- 
lees for,  would  be  compelled  to  purdhase  and 
pay  the  real  owners  therefor. 

[2-4]  The  cause  of  action  stated  In  the  peti- 
tion against  the  Adamses  Is  not  an  action 
for  damages  for  breach  of  the  covenants  of 
warranty  of  title  contained  In  the  deed  which 
appellees  made  to  the  land,  as  Insisted  by 
their  counsel.  That  when  negotiations  be- 
tween parties  for  the  sale  and  purchase  6t 
lands  are  consummated,  and  a  deed  is  execut- 
ed and  delivered,  the  transaction,  so  far  as 
it  rests  in  contract.  Is  merged  in  the  writing, 
there  is  no  doubt,  but  that  false  and  fraud- 
ulent representations  made  by  the  parties  to 
induce  the  transaction  are  not  so  merged,  and 
hence  the  representations  and  actions  of  the 
parties  in  the  negotiations  for  a  sale  and 
purchase  of  land  when  made  in  good  faith, 
although  they  may  be  false,  when  the  trans- 
action is  consummated,  the  representations 
and  actions  are  merged  in  the  purchase,  but, 
if  the  representations  were  known  to  be  false 
when  made  and  have  caused  injury  to  the 
adverse  party,  the  consummation  of  the  con- 
.  tract  will  not  shield  the  wrongdoer.  Culver 
V.  Avery,  7  Wend.  380,  22  Am.  Dec.  586.  The 
foregoing  doctrine  is  upheld  In  that  long  line 
of  decisions  in  this  jurisdiction  which  hold 
that,  where  a  contract  for  the  sale  of  land 
has  been  fully  executed,  and  there  is  no  other 
ground  for  .complaint  on  the  part  of  the 
vendee  except  a  defect  of  the  title,  he  cannot 
maintain  an  action  for  the  rescission  of  the 
contract,  unless  there  was  actual  fraud  In 
the  sale ;  otherwise  he  is  relegated  for  relief 


to  the  covenants  in  his  deed.  Buford  ▼. 
Guthrie,  14  Bush,  695 ;  Simpson  v.  Hawkins, 
1  Dana,  305;  Vance  t.  Hank,  5  B.  Mon.  537 ; 
Duvall  y.  Parker,  2  Duv.  182;  Campbell  v. 
Whittlngham,  6  J.  J.  Marsh.  100,  20  Am.  Dec. 
241;  MlUer  v.  Long,  3  A.  K.  Marsh.  336;  Up- 
Shaw  V.  Debow,  7  Bush,  442;  Madden  r. 
Leak,  5  J.  J.  Marsh.  95.  That  other  Une  of 
cases  which  hold  that  in  the  absence  of  fraud, 
Insolvency,  or  nonresldence  of  the  vendor,  a 
vendee  in  possession  under  a  deed  containing 
covenants  of  general  warranty  cannot  have  a 
rescission  of  the  contract  when  sued  for  the 
purchase  money,  although  the  vendor  at  the 
time  of  the  sale  may  have  represented  his 
title  to  be  perfect,  when  it  was  not  in  fact 
and  Is  such  case  the  vendee  wUl  be  required 
to  pay  the  purchase  money  and  rely  upon  the 
covenant  of  warranty  If  an  eviction  should 
befall  him,  rest  upon  tbe  same  principle. 
Gale  v.  Conn,  3  J.  J.  Marah.  638 ;  Taylor  v. 
Lyon,  2  Dana,  276;  Trumbo  v.  Lockridge,  4 
Bush,  415;  English  v.  Thomasson,  82  Ky.  280. 
[5]  It  will  be  observed  that  none  of  the 
above-cited  cases  confine  a  vendee  to  a  reli- 
ance alone  for  recoupment  upon  the  covenants 
of  warranty  in  his  deed  when  the  sale  and 
purchase  was  the  result  of  fraud  practiced 
by  the  vendor.  Where  the  purchase  of  the 
land  Is  the  result  of  false  representations  as 
to  the  title  of  the  land  knowingly  made  by 
the  vendor  with  the  purpose  to  deceive  and 
to  induce  the  pnrdiase,  and  relied  upon  by 
the  vendee,  and  the  sale  is  Induced  thereby, 
and  therefore  not  constructively,  but  actually, 
fraudulent,  and  the  vendee  suffers  injury 
therefrom,  he  may  maintain  an  action  against 
the  vendor  for  the  damages  suffered  on  ac- 
count of  the  fraud  and  deceit,  or  he  may 
maintain  an  action  for  a  rescission  of  the 
contract,  if  he  acts  promptly  when  the  fraud  is 
discovered.  While  the  greater  number  of  the 
decisions  of  this  court  in  such  states  of  case 
have  dealt  with  tbe  right  to  maintain  actions 
for  rescission  and  the  incidents  of  such  ac- 
tions, tbe  right  to'malntain  the  action  for  de- 
ceit Is  nearly  universally  upheld,  although 
there  is  some  authority  to  the  contrary.  Per- 
kins V.  Rice,  litt.  Select.  Cas.  218.  12  Am. 
Dec.  298;  7  R.  C.  L.  1132;  27  R.  C.  L.  379; 
Hunt  V.  Barker,  22  B.  1. 18,  46  Atl.  46,  84  Am. 
St.  Rep.  812 ;  Mead  v.  Bunn,  32  N.  Y.  280;  Cul- 
ver V.  Avery,  7  Wend.  380,  22  Am.  Dec.  5S6: 
Bryant  v.  Bwthe,  30  Ala.  311,  68  Am.  Dec. 
117 ;  7  R.  C.  L.  1166;  Phillips  v.  Relehert,  17 
Ind.  120,  79  Am.  Dec.  463;  Shackelford  v. 
lleundley,  1  A.  K.  Marsh.  496, 10  Am.  Dec.  753; 
Young  V.  Hopkins,  6  T.  B.  Mon.  19 ;  Breckhi- 
ridge  V.  Moore,  3  B.  Mon.  629;  Fristoe  v. 
Laytham,  36  S.  W.  920,  18  Ky.  Law  Rep.  157; 
Meeks  v.  Garner,  93  Ala.  17,  8  South.  378,  11 
L.  R.  A.  196;  BMtzhugh  v.  Davis,  46  Ark.  337: 
Anderson  v.  Buck,  60  Iowa,  400,  24  N.  W^.  10; 
Short  V.  Cure,  100  Mich.  418,  59  N.  W.  173; 
Riley  V.  Bell,  120  Iowa,  618,  95  N.  W.  170. 
Such  of  the  foregoing  cases  as  deal  with  ef- 
forts to  rescind  sales  of  real  estate  nearly 
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all  declare  the  right  by  a  vendee  deceived  by 
actual  fraud  to  maintain  an  action  for  de- 
ceit, and  the  right  to  maintain  an  action  for 
rescission  on  account  of  fraud  practiced  in 
the  sale  can  be  rested  upon  no  principle  ex- 
cept that  a  vendee  is  not  confined  to  bis  cove- 
nants for  recoupment  of  losses  when  tlie  sale 
is  tainted  with  fraud. 

rS]  The  fact  that  a  vendee  holds  under  a 
deed  containing  covenants  of  warranty  cov- 
ering the  defects  complained  of  does  not  pre- 
clude him  from  the  right  to  maintain  an  ac- 
tion for  damages  for  deceit  and  fraud  where 
he  has  been  induced  by  such  to  purchase  the 
land,  and  suffers  an  injury  therefrom.  12 
K.  G.  L.  411,  and  cases  cited  in  note  1  thereto. 
[7]  Furthermore,  although  the  title  to  land 
may  be  ascertained  by  an  examination  of  the 
public  records,  a  failure  of  a  vendee  to  ex- 
amine such  records  does  not  preclude  him 
f rcMn  maintaining  an  action  for  deceit  against 
a  vendor  wtio  knowingly  misrepresents  the 
<.-oiidition  of  the  title  to  him,  and  he,  in  ig- 
norance of  the  title,  relies  upon  the  repre- 
sentations to  bis  damage.  David  v.  Park,  103 
Mass.  501 ;  Dodge  v.  Pole,  93  Ind.  481 ;  Tyner 
V.  Cotter,  67  Wis.  482,  30  N.  W.  782;  Camp- 
liell  V.  Whittingham,  5  J.  J.  Marsh.  96,  20 
Am.  Dec.  241. 

18,  •]  The  appellees  insist  that  the  demur- 
rer was  properly  sustained  because  an  action 
for  breadi  of  the  covenants  of  warranty  in  a 
deed  cannot  be  maintained  until  there  has 
been  an  eviction  of  the  vendee  either  actually 
or  constructively,  unless  the  vendor  is  in- 
solvent or  a  nonresident  of  the  state,  and  the 
opinion  relied  upon  as  sustaining  that  doc- 
trfne.  Walker  v.  Robinson,  le.'?  Ky.  614,  174 
S.  W.  503,  does  Sustain  it,  and  with  its  con- 
clusions we  do  not  quarrel,  but,  it  will  be 
observed,  that  was  an  action  purely  upon  the 
covenants  of  title  contained  In  the  deed  and 
for  a  breach  of  the  contract  set  forth  In  the 
covenants,  and  not,  as  this  action  is,  for  the 
injury  suffered  by  the  fraudulent  representa- 
tions made  to  induce  the  purchase  of  the  land, 
and  relied  upon  by  the  vendee  to  his  hurt. 
This  is  an  action  of  tort,  and  that  was  an 
action  in  contract.  That  opinion  is  not  dif- 
ferent from  the  many  others  of  this  court 
i-lted  by  us,  wherein  the  only  complaint  was  a 
mere  defect  in  the  title,  and  the  sale  and 
purchase  untainted  with  actual  fraud  in  its 
procurement.  Counsel  do  not  draw  the  dis- 
tinction between  where  a  defrauded  vendee 
elects  to  retain  what  he  has  received  and  in- 
stitntes  an  action  for  the  damages  which  he 
has  sustained  on  account  of  the  fraud  and 
deceit  by  which  he  was  caused  to  make  the 
transaction  and  ignores  his  right  to  make 
such  an  election.  If  a  vendee  relies  upon 
the  covenants  of  warranty  in  his  deed  at  all, 
he  must  confine  hlmadf  altogether  to  such 
remedy,  and  the  necessary  facts  must  exist 
to  enable  him  to  maintain  such  an  action 
(Phillips  V.  Beichert,  supra),  but  he  has  an 


election  and  may  sue  for  the  tort  caused  by 
the  fraud,  where  such  exists,  and  in  sucii  ac- 
tion the  insolvency  and  uonresidence  of  the 
vendor  does  not  affect  the  right  of  recovery. 
The  measure  of  damages  allowable  in  the  two 
actions  are  different,  as,  when  be  sues  for 
the  fraud  and  deceit,  if  he  succeeds  in  sus- 
taining his  action  by  the  evidence,  he  may 
recover  for  all  the  actual  damages  sustained, 
while  in  an  action  for  a  breach  of  the  cove- 
nants of  warranty  he  Is  confined  to  the  re- 
covery of  such  damages  as  the  rules  of  law 
provide  for  such  contractual  breaches,  and 
which  are  vmnecessary  to  be  stated  here. 
Hence,  being  of  the  opinion,  that  the  petition 
contains  a  statement  of  facts  which  constitute 
a  cause  of  action  In  favor  of  apqE>ellanta 
against  the  appellees  the  Adamses,  the  sus- 
taining of  the  demurrer  was  error. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  judg- 
ment, and  for  other  proper  proceedings  not 
inconsistent  with  this  opinion. 


BECK  V.  SOVEREIGN  CAMP  W.  O.  W. 

(Court    of    Appeals    of    Kentucky.    March    4, 
1921.) 

1.  Insuranc8®=»8l9(2)— Evidence  held  to  .show 
Insured,  when  applying  for  membership,  own- 
ed and  operated  a  saloon. 

In  action  on  certificate  of  fraternal  insur- 
ance society,  evidence  held  to  show  that  dece- 
dent was  the  beneficial  owner  of  a  saloon  and 
operating  it  under  bis  predecessor's  license, 
not  only  when  the  certificate  was  issued,  but 
also  when  he  made  membership  application. 

2.  insurance  9=»723(8)— False  statement  in 
application  that  applicant  was  not  in  saloon 
business  held  to  avoid  certificate. 

False  statement,  in  application  for  member- 
ship in  fraternal  insurance  society,  that  ap- 
plicant was  not  engaged  directly  or  indirectly 
in  the  saloon  business,  was  such  a  material 
representation,  under  Ky.  St.  §  639,  as  to  avoid 
the  certificate  issued  to  him;  the  declafed  pol- 
icy of  the  society,  as  shown  by  its  constitu- 
tion and  by-laws,  being  to  exclude  from  its 
membership  persons  so  engsged. 

Appeal  from  Circuit  Court,  Jefferson 
Countj',  Common  Pleas  Branch,  Second  Di- 
vision. 

Action  by  Alice  M.  Beck  against  Sovereign 
Camp  of  the  Woodmen  of  the  World.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Hubbard  &  Hubbard,  Eugene  Hubbard,  and 
Fred  P.  Caldwell,  all  of  Louisville,  for  appel- 
lant 

Ih  D.  Greene  and  R.  £>.  Page,,  both  of 
Louisville,  for  appellee. 
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TURNER,  C.  TTpon  the  faith  of  a  written 
application  theretofore  signed  by  Joseph 
Beck,  on  the  28th  of  February,  1913,  there 
was  Issued  to  him  by  appellee,  a  fraternal 
Insurance  society,  a  certificate  of  membership 
entitling  the  appellant,  his  wife,  the  benefi- 
ciary therein,  to  $1,000  If  his  death  should 
occur  after  the  second  year  In  his  member- 
ship, and  to  1100  in  addition  thereto  to  be 
used  by  her  in  erecting  a  monument  over  the 
remains  of  Joseph  Beclc. 

Joseph  Beck  died  on  the  28th  of  August, 
1917,  and  this  Is  an  action  by  the  beneficiary 
on  that  certificate. 

The  only  defense  made  which  it  is  neces- 
sary to  consider  Is  that  Joseph  Beck  falsely 
stated  in  his  application  for  member^iip  that 
he  was  neither  directly  nor  Indirectly  engag- 
ed in  the  occupation  of  saloon  keeper  or  bar- 
tender, or  engaged  in  the  retailing  of  intoxi- 
cating liquors  as  a  beverage;  it  being  alleged 
that  under  the  constitution  and  by-laws  of 
the  fraternal  society  persons  so  engaged 
should  not  be  admitted  to  membership,  and 
that  because  of  such  false  and  fraudulent 
misrepresentation  in  his  application  the  cer- 
tificate was  Issued  to  him,  when  otherwise  it 
tvould  not  have  been. 

;  After  hearing  all  the  evidence,  the  trial 
court  directed  a  verdict  for  the  defendant, 
and  the  plalntllt  has  appealed. 

[l].The  evidence  is  that  prior  to  January, 
1913,  there  was  operated  at  Twentieth  and 
Magazine  streets  in  Louisville  a  grocery 
store  and  saloon  by  Mrs.  Deddens,  and  that 
either  in  January  or  February,  1913,  as  tes- 
tified to  by  plalntlft  herself,  Joseph  Bee* 
bought  this  grocery  and  saloon  from  Mrs. 
Deddens,  and  soon  thereafter  made  the  ap- 
plication to  Join  the  fraternal  society.  The 
evidence  also  shows  that  the  city  llcMise  to 
operate  the  saloon  which  had  previously  been 
Issued  to  Mrs.  Deddens  was  on  the  13th  of 
March,  1913,  transferred  to  Beck,  and  that 
such  application  for  license  or  transfer  had 
to  be  made  at  least  30  days  before  same  would 
be  granted.  This  evidence  is  convincing 
that  the  application  for  this  transfer  bad 
been  made  by  Beck  on  or  before  the  13th  day 
of  February,  1913,  although  the  exact  date 
is  not  shown. 

This,  taken  in  connection  with  appellant's 
own  statement  that  Beck  had  bought  the 
grocery  and  saloon  before  he  made  applica- 
tion for  membership  in  the  fraternal  organ- 
ization, makes  it  reasonably  clear  that  he  was 
in  fact  the  beneficial  owner  of  the  saloon 
and  operating  same  under  his  predecessor's 
license  not  only  on  and  before  the  28th  day 
of  February  when  this  certificate  was  issued, 
but  on  and  before  the  6th  of  February,  the 
date  of  the  application  for  membership.    ■ 

£2]  The  question  Is:  Is  such  false  answer 
as  to  the  nature  of  his  occupation  or  business 


such  a  material  mtsrepreeentatlon  as  will 
void  the  certificate? 

It  was  the  declared  policy  of  the  society, 
as  shown  by  Its  constitution  and  bylaws,  to 
exclude  from  Its  membership  persons  en- 
gaged in  the  business  or  employment  of 
saloon  keeper  or  bartender,  or  in  the  retail- 
ing of  Intoxicating  liquors  as  a  beverage,  and 
Beck  falsely  stated  In  his  signed  appUcatloa 
for  membership  that  he  was  not  engaged  in 
such  business  or  occupation. 

It  is  provided  In  our  statute  (secticm  639) 
that  no  misrepresentation  in  an  application 
for  a  policy  ot  Insurance  "shall,  •••  un- 
less material  or  fraudulent,  prevent  a  re- 
covery on  the  policy." 

Not  only  In  this  case  was  the  misrepresen- 
tation such  as  to  operate  as  a  fraud  upon  the 
appellee,  because  it  by  express  provteion  in 
Its  constitution  and  by-laws  made  Beck  in- 
eligible to  membership,  but  the  misrepre- 
sentation was  as  to  a  material  fact  which 
entered  into  the  risk  which  the  appellee  took 
in  issuing  the  certificate,  or  at  least  it  was 
its  declared  policy  that  one  engaged  In  the 
retail  liquor  business  was  a  bad  risk  and 
therefore  excluded. 

At  any  rate,  the  question  is  not  an  open 
one  in  this  state.  In  the  case  of  National 
Council,  etc.,  v.  Thompson,  153  Ky.  636, 156  S. 
W.  132,  45  L.  R.  A.  (N.  S.)  1148,  it  was  held 
by  this  court  that  there  could  be  no  recovery 
on  such  a  certificate  In  a  fraternal  society 
where  the  application  falsely  stated  that  the 
applicant  was  not  engaged  in  the  liquor 
business  when  the  by-laws  provided  that  such 
person  was  Ineligible  to  membership.  In  that 
case  the  applicant  was  ln|fact  only  In  the 
liquor  business  as  the  personal  representative 
of  his  deceased  brother's  estate,  and  not  for 
his  own  profit  or  benefit,  and  yet  it  was  held 
there  could  be  no  recovery. 

The  directed  verdict  by  the  trial  court  was 
proper,  and  the  Judgment  Is  affirmed. 


TUCKER  at  ai.  v.  CORNETT'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1921.) 

1.  Deeds  «=3l96(3)— Burden  Is  on  grantee  In 
oonfldentlal  relationship  to  show  fairness  of 
oonveyanca. 

The  burden  is  on  defendant  to  show  that  a 
conveyance  to  her  by  her  mother  of  all  the 
mother's  property  was  freely  and  voluntarily 
entered  into,  and  devoid  of  inequity  or  unfair- 
ness, where  the  mother  had  been  living  with 
the  daughter  and  governed  by  her  in  business 
matters. 

2.  Deeds  «s>l  96  (3)— Recited  consideration  of 
support  held  not  to  rsliovo  grantee  of  burdoa 
to  show  fairness. 

The  fact  that  the  conveyance  of  all  her 
property  by  a  mother  to  her  daughter,  with 


»F0r  othsr  cases  se«  aama  topic  and  lUBY-NVM BER  In  all  Ksr-Numbarsd  DItasta  and  HtdcoLM 


Digitized  by 


Google 


Ky.> 


TUCKEE  V.  COBNETT'S  ADM'B 
(118  8.W.) 


429 


'vrliom  she  was  in  conddential  relationship,  re- 
eited  tlie  consideration  as  the  support  of  the 
mother  for  the  reat  of  her  life,  does  not  relieve 
the  daughter  of  the  burden  of  establishing  the 
fairness  of  the  transaction,  where  the  mother's 
property  was  more  than  sufficient  for  her  sup- 
port, and  where  the  daughter  claimed  not  to 
ha-ve  knowledge  of  the  deed  until  after  it  was 
executed,  so  that  she  could  not  haye  agreed 
to  support  her  mother  in  consideration  there- 
for. 

3.  Deeds  ^=92 1 1  (4)— Evidence  held  to  sustain 
verdict  finding  undue  Influence. 
In  a  suit  to  set  aside  a  conveyance  of  all 
the  real  and  personal  property  of  a  mother  to 
her  daughter,  evidence  that  the  daoghter  was 
of  domineering  character  and  had  previously 
controlled  her  mother  in  business  transactions 
Xeld  to  sustain  a  verdict  finding  undue  influence. 

Appeal  from  Circuit  Court,  Marlon  County. 

Suit  by  Margaret  A.  Comett's  administrator 
against  Sarah  A.  Tucker  and  others  to  set 
aside  a  conveyance  of  real  and  personal  prop- 
erty. JndRment  for  plaintiff,  and  defendants 
appeal.    Afflrmed. 

S.  A.  Russell,  of  Lebanon,  for  appellants. 

C.  C.  Boldrlck  and  W.  H.  Spragens,  both  of 
Lebanon,  for  appellee. 

CI/AT,  J.  Margaret  A.  Comett  died  a 
resident  of  Msrlon  county.  In  February,  1917. 
She  left  surviving  her  three  children,  Sarah 
A.  Tucker,  wife  of  W.  T.  Tudter,  Mary  W. 
Angell,  wife  of  G.  B.  Angell,  and  Isaac 
Comett,  Jr.  Several  years  prior  to  her  death, 
Mrs.  Comett's  husband  conveyed  to  her  a 
life  estate  in  2.56  acres  of  land,  with  remain- 
der to  her  cblldren.  Her  daughter,  Mrs. 
Tuc'ker,  and  her  husband  purchased  the  re- 
mainder Interests  of  the  other  children.  On 
Jnnc  29, 1916,  Mrs.  Comett  executed  and  de- 
livered to  Sarah  A.  Tncker  and  her  husband, 
W.  T.  Tucker,  a  deed  conveying  to  them  her 
life  estate  in  the  2S6  acres  of  land,  and  also 
transferring  to  them  all  the  personal  prop- 
erty which  she  then  owned.  The  considera- 
tion expressed  in  the  deed  was  that  the 
second  parties  should  board,  clothe,  and  take 
care  of  her  during  her  life,  and  give  her  a 
decent  burial  at  her  death. 

Shortly  after  Mrs.  Comett's  death,  her  son- 
in-law,  G.  B.  Angell,  qualified  as  her  adminis- 
trator, and  brought  suit  against  Sarah  A. 
Tncker  and  her  husband  to  cancel  the  deed 
above  rtferred  to,  on  the  ground  that  It  was 
obtained  by  fraud  and  undue  influence.  The 
Issue  of  undue  influence  was  submitted  to  a 
Jury,  which  returned  a  verdict  in  favor  of 
plaintiff.  Thereapon  judgment  was  entered 
canceling  the  deed,  and  the  defendants  ap- 
peal. 

Sarah  A.  Tucker  and  her  husband  bad  been 
Uving  on  the  farm  with  Mrs.  Cornett  for 
several  years.     Mrs.  Tucker  says  that  her 


mother  fell  and  broke  her  hip  In  the  year 
1910,  and  was  lame  from  that  time  until  her 
death,  at  which  time  she  was  71  or  72  years 
of  age.  During  that  time  she  waited  on  her 
mother.  Her  mother's  mind  was  all  right 
when  the  deed  was  made.  Mr.  Angell  was 
present  at  the  funeral,  but  Mrs.  Angell  was 
not  present.  However,  she  did  not  notify 
Mrs.  Angell  of  her  mother's  illness  or  of  her 
death.  Neither  she  nor  her  husband  was 
present  when  the  deed  was  signed.  She  never 
knew  that  the  attorney  who  drew  the  deed 
was  to  be  there.  Her  mother  had  told  her 
she  would  do  right  by  her  if  she  stayed  there. 
Her  mother  never  delivered  the  deed  to  her 
imtll  some  time  after  it  was  executed.  She 
knew  nothing  of  her  mother's  having  written 
to  her  attorney.  When  the  deed  was  executed 
she  did  not  kno^pr  what  was  being  done.  She 
never  knew  It  had  been  executed  until  her 
mother  delivered  it  to  her.  After  her  mar- 
riage, her  husband  rented  portions  of  the 
farm  and  paid  her  mother. 

W.  T.  Tucker  testified  that  Mrs.  Cornett 
was  a  bright,  strong-minded. woman  and  had 
her  way  la  most  everything.  Mrs.  Comett 
never  said  anything  to  him  about  making  the 
deed,  and  at  no  time  did  he  mention  the 
matter  to  her.  He  was  at  the  bam  when  the 
deed  was  executed,  but  returned  to  the  bouse 
before  the  men  left  He  never  inquired  as 
to  why  the  attorney  who  drew  the  deed  was 
there.  He  did  not  Imow  the  purpose  of  the 
trip  until  several  weeks  after  the  deed  was 
executed.  He  never  attempted  to  Influence 
Mrs.  Comett,  but  always  let  her  have  her 
own  way. 

Miss  Worswldc,  the  official  court  reporter, 
testified  that  she  had  a  conversation  with 
Mrs.  Cornett,  who  spoke  of  the  difference  in 
the  treatment  of  her  by  her  two  daughters, 
and  said  that  Mrs.  Tucker  had  always  been 
good  and  kind  to  her  and  that  she  wanted  to 
pay  her  daughter  for  her  kindness.  At  that 
time  her  mind  was  good.  She  was  a  bright 
woman  of  strong  will  power.  On  cross-exam- 
ination the  witness  stated  that  while  Mrs. 
Cornett  was  giving  her  deposition  in  a  case 
in  which  Mrs.  Cornett  was  a  party  she  looked 
at  Mrs.  Tucker,  and  Mrs.  Tucker  would  nod 
her  head  to  indicate  bow  she  wanted  her 
mother  to  answer  the  question.  Witness  f  ur> 
ther  stated  that  she  wrote  the  deed. 

Mr.  Spalding,  who  took  Mrs.  Comett's  ao 
knowledgment  to  the  deed,  stated  that  when 
the  deed  was  signed  and  acknowledged  there 
was  no  <x>e  present  except  Mrs.  Cornett,  the 
attorney,  and  himself,  though  when  he  went 
Into  the  room  another  lady  and  gentleman 
were  there. 

S.  A.  Russell,  the  attorney  who  drew  the 
deed,  testified  as  foUgws:  Mrs.  Comett  told 
him  she  wanted  to  give  what  little  property 
she  had  to  her  daughter,  as  the  latter  had 
been  a  perfect  slave  to  her.    Later  on  he 
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got  a  letter  from  her  and  he  dictated  the 
deed.  The  same  day,  or  the  day  following, 
he  and  Mr.  Spalding  drove  out  to  Mrs.  CJorn- 
ett's.  Mrs.  Cornett  was  standing  In  the  door. 
He  went  in  and  talked  for  a  while  and  read 
the  deed  over.  Mrs.  Cornett  stated  that  It 
suited  her  exactly.  He  then  went  to  the 
door  and  called  Mr.  Spalding,  who  was  in  the 
automobile.  Neither  Mrs.  Tucker  nor  Mr. 
Tucker  was  In  there  when  the  deed  was  read 
over  to  Mrs.  Cornett,  or  when  she  signed  and 
acknowledged  It.  He  dial  not  recall  that 
either  of  them  was  In  there  until  about  the 
time  he  started  to  the  door.  When  he  started 
to  leave,  he  saw  Mrs.  Tucker  at  the  back 
door.  She  had  been  washing  and  had  her 
sleeves  rolled  up.  After  getting  outside  he 
saw  Mr.  Tucker  and  went  an^  talked  to  him. 
M.  L.  Longmlre  testified  that  Mrs.  Comett's 
mind  was  good.  She  seemed  to  be  a  bright 
woman.  From  what  he  knew  of  her,  he 
thought  she  could  take  care  of  herself.  He 
never  saw  any  dictation  on  the  part  of  Mrs. 
Tucker,  but  had  heard  Mrs.  Tucker  and  her 
husband  advise  Mrs.  Cornett  about  matters. 
Such  transactions  which  he  had  with  Mrs. 
Oomett  were  through  Mr.  Tucker,  who,  it 
■seems,  was  running  the  farm. 

Dr.  J.  C.  Beard,  Mrs.  Cornett's  family 
physician,  testified  to  the  fact  that  Mrs.  Tudt- 
er  nursed  her  mother.  He  further  stated 
that  Mrs.  Cornett's  mind  was  good,  and  that 
she  was  a  positive  character. 

For  the  plaintiffs,  Mrs.  Angell  testified 
that  when  the  family  started  to  move  to 
Marion  county  Mrs.  Tucker  told  her  mother 
not  to  come  unless  her  father  would  make 
the  children  safe  in  a  home,  and  the  deed 
to  the  farm  was  made  as  Mrs.  Tucker  de- 
manded. While  witness  lived  at  home  she 
did  a  great  part  of  the  work.  When  she 
married,  Mrs.  Tucker  was  not  present  and 
cursed  and  abused  her  husband.  Mrs.  Tucker 
cut  up  terribly,  and  her  mother  could  not 
do  anything  to  make  her  behave.  She  had 
some  household  goods,  and  her  mother  told 
Sirs.  Tucker  to  get  some  sheets  and  bolster 
slips.  Her  sister  selected  the  worst  things  In 
the  house.  She  and  her  sister  had  purchased 
some  dishes  togi^thor,  and  when  she  went  to 
leave  her  si-ster  would  not  let  her  have  her 
half  unless  she  would  pay  for  all  of  them. 
On  one  occasion  her  father  gave  her  a  cow 
to  sell,  but  her  sister  said:  "No;  you  will 
not  sell  her.  There  Isn't  going  to  be  a  cow 
sold.  I'll  be  damned  If  I  don't  see  to  that." 
She  also  related  other  circumstances  tending 
to  show  the  domineering  character  of  Mrs. 
Tucker.  Once  she  made  a  visit  to  her  mother  I 
and  her  sister  told  her  it  was  quite  a  busy 
time  to  run  in  and  make  a  visit.  Her  mother 
told  her  that  she  had  received  very  bad 
treatment  from  Sarah,  and  when  witness  was 
at  the  house  the  treatment  was  worse.  Wit- 
ness lived  In  Laurel  county,  and  her  sister 
did  not  advise  her  of  her  mother's  death.    On 


cross-ezapilnatlon  she  stated  that  she  and 
her  sister  never  got  along  well  together,  and 
that  her  sister  dictated  the  policies  of  the 
family.  Her  sister  was  a  regular  tyrant 
with  her  mother.  O.  B.  Angell  testified  that 
he  went  to  Mrs.  Cornett's  on  one  occasion  to 
get  some  papers  to  be  used  in  a  suit  Mrs. 
Cornett  told  him  that  the  papers  were  In  a 
trunk,  but  that  Sarah  would  not  let  her  have 
the  key,  but  not  to  say  a  word  about  It.  He 
further  stated  that  he  was  present  on  one 
occasion  when  Mrs.  Cornett  gave  a  deposition, 
and  that  before  she  would  answer  she  would 
turn  to  see  If  Sarah  nodded  her  head.  When 
this  occurred,  the  attorney  would  repeatedly 
object. 

Miss  Black,  who  lived  at  London,  testified 
that  on  one  occasion  Mrs.  Cornett  came  to 
her  home  and  asked,  her  to  call  Mrs.  Angell. 
who  lived  out  In  the  country.  Mrs.  Cornett 
told  her  to  tell  Mrs.  Angell  that  she  wanted 
to  see  her  and  the  children,  but  that  she 
could  not  go  out  then,  but  would  have  to 
come  back  in  the  summer  as  she  promised  her 
daughter  Sarah  to  come  home  at  a  certain 
time.  On  the  same  occasion  Mrs.  Cornett 
tried  to  talk  to  Mrs.  Angell  over  the  tele- 
phone, but  when  she  heard  the  latter's  voice 
she  broke  down  and  could  not  talk. 

J.  W.  Benge  testified  that  he  heard  Mrs. 
Cornett  say  she  intended  for  Wamie  (Mrs. 
Angell)  to  have  her  part  of  her  estate. 

Albert  Tungate  testified  that  be  worked 
m  Mrs.  Comett's  place  for  a  while.  During 
that  time  Mrs.  Tucker  had  control  of  the  oper- 
ation of  the  farm,  directed  him  what  to  do, 
and  settled  for  everything.  Mrs.  Cornett  had 
nothing  to  do  with  the  place.  Mrs.  Cornett 
told  him  that  she  would  like  mighty  well  to 
see  Wamle. 

William  Hasty  testified  that  he  had  heard 
Mrs.  Cornett  say  she  had  one  daughter  that 
he  had  never  seen,  that  it  had  been  a  right 
smart  while  since  she  had  seen  her,  and  that 
she  had  never  seen  any  of  her  children.  She 
further  stated  that  she  would  like  to  see 
them,  and  that  she  had  no  preference  among 
her  diUdren. 

Mrs.  Walker  Gribblns  stated  that  she  was 
present  about  the  time  Mrs.  Comett's  hus- 
band died.  Issac  Cornett  asked  Mrs.  Tucker 
If  she  had  notified  the  Angells,  whereupon 
Mrs.  Tucker  said  that  she  did  not  know  If 
the  Angells  or  those  fools  would  be  at  home. 

Walker  Gribblns  testified  that  Mrs.  Oomett 
said  to  him  that  she  would  like  very  much 
to  see  Mrs.  Angell's  children. 

In  rebuttal  Mrs.  Tucker  denied  the  va- 
rious circumstances  detailed  by  Mrs.  Angell. 
Though  she  had  cursed  at  times,  she  did  not 
curse  on  the  occasions  referred  to  by  her 
sister.  She  furthw  stated  that  she  had  never 
refused  to  let  any  one  have  the  trunk  key  to 
get  papers,  as  her  mother  carried  the  key 
and  kept  her  own  papers. 

[1]  The  court  did  not  err  in  placing  the 
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burden  of  proof  upon  the  defendants.  Mrs. 
Comett  was  71  years  of  age  wben  the  deed 
'was  made.  Mrs.  Tucker  and  ber  husband 
liad  lived  wltb  her  for  several  years.  The 
other  children  had  gone  away  to  establish 
homes  for  themselves.  The  relationship  be- 
tween the  mother  and  daughter  was  of  a 
very  close  and  confidential  character.  Where, 
under  circumstances  like  these,  the  mother 
transfers  all  of  her  property  to  her  daughter 
and  her  daughter's  husband,  when  there  are 
others  who  have  an  equal  claim  on  her  bounty, 
the  law  looks  with  suspicion  upon  the  trans- 
action, and  casts  upon  the  grantee  or  donee 
the  burden  of  showing  that  the  transaction 
was  freely  and  voluntarily  entered  into,  and 
devoid  of  any  vice  that  would  render  it  in- 
equitable or  unfair.  MUIer  v.  Taylor,  165 
Ky.  463,  177  S    W.  247. 

[2]  Nor  does  the  fact  that  the  deed  was 
executed  in  consideration  of  the  grantees' 
agreement  to  support  and  take  care  of  the 
grantor  during  her  life,  and  give  her  decent 
burial  at  her  death,  change  the  rule.  It  Is 
not  claimed  that  the  Tuckers  intended  to 
move  elsewhere  but  were  induced  to  remain 
by  the  conveyance.  In  addition  to  owning 
a  life  estate  In  the  farm,  which  was  a  valu- 
able one,  Mrs.  Comett  owned  a  large  amount 
of  personal  pVoperty.  It  will  thus  be  seen 
that  her  estate  was  amply  sufficient  for  all 
her  wants,  and  that  she  was  in  no  way 
dependent  on  the  Tuckers  for  support.  Under 
these  circumstances  the  Tuckers  were  the  real 
I'eneQclarles  of  the  arrangement,  and  their 
agreement  to  support  Mrs.  Ckirnett  and  pay 
her  funeral  e-xpenses  will  not  be  regarded  as 
a  valuable  consideration  sufBclent  to  relieve 
tliem  of  the  burden  of  showing  the  fairness 
of  the  transaction.  Davidson  v.  Davidson, 
180  Ky.  190,  202  8.  W.  493. 

[3]  The  chief  complaint  of  appellants  is 
that  the  verdict  is  not  supported  by  the  evi- 
dence. There  are  many  circumstances  tend- 
ing to  show  that  Mrs.  Tucker  was  the  dom- 
inant character  in  the  household  and  con- 
trolled the  family  policies.  When  her  sister 
visited  in  the  home,  she  made  her  feel  that 
she  was  not  wanted,  and  never  even  let  her 
know  of  her  mother's  illness  and  death.  Her 
influence  over  her  mother  Is  shown  by  the  fact 
that  wben  her  mother  was  giving  her  dep- 
osition tn  a  certain  case  ber  mother  would 
not  answer  until  she  nodded  her  head  to 
indicate  what  the  answer  should  be.  On 
the  whole,  the  evidence  given  by  the  Tuckers 
to  rebut  the  presumption  of  undue  Influence 
is  not  very  convincing.  Though  living  in 
the  house  with  Mrs.  Comett,  and  though  the 
deed  was  put  to  record  a  day  or  two  after  it 
was  executed,  they  both  claim  that  they  did 
not  luow  of  ber  purpose  to  make  the  deed,  or 
of  the  fact  that  the  deed  was  made,  until 
several  weeks  after  its  execution.  It  is  by 
no  means  probable  that  Mrs.  Comett  would 
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have  made  the  deed  in  consideration  at  Hie 
Tuckers*  agre^nent  to  support  and  take  care 
of  her,  tmless  the  Tuckers  bad  agreed  to  the 
arrangement.  Considering  the  case  in  the 
light  of  all  the  drcumstanees,  and  particular- 
ly In  the  light  of  the  rule  that  the  burden 
was  on  the  Tuckers  to  show  the  fairness  of 
the  transaction,  we  are  not  prepared  to  say 
tliat  the  verdict  is  not  sustained  by  the  evi-  ' 
dence. 
Judgment  affirmed. 


MATHIS  V.  MARTIN. 

(Court  of  Appeals  of  Kentucky.    Oct  1,  1920. 
Hehearing  denied  March  26,  1021.) 

1.  New  trial  «=»! 08(3)— Granted  on  discovery 
•f  auctioneer's  memorandum  of  salo  after 
Judgment  based  on  Its  nonexlstenoe. 

In  action  against  high  bidder  at  public  auc- 
tion of  plaintiff's  land  who  thereafter  refused 
to  accept  and  pay  for  the  land,  defended  on 
the  ground  that  sale  was  void  under  statute 
of  frauds  and  involving  the  Issue  of  whether 
auctioneer  had  made  memorandum  at  time  of 
sale  BO  as  to  comply  with  statute,  refusal  to 
set  aside  verdict  for  defendant  upon  discovery 
of  the  auctioneer's  book  containing  memoran- 
dum of  sale  dated  the  date  of  sole,  which  had 
not  been  produced  on  trial  because  misplaced, 
held  error;  the  book  being  newly  discovered 
evidence  entitling  plaintiff  to  new  trial. 

2.  Vendor  and  purchaser  9=>85— Vendor's 
agreement  to  release  purchaser  must  be  bas- 

'  od  en  consideration. 

Vendor's  agreement  to  release  purchaser 
from  contract  to  purchase  land,  to  be  valid, 
must  be  based  upon  a  consideration. 

Appeal  from  Circuit  Court,  Spencer  County. 

Action  by  H.  C.  Mathls  against  Minor 
Martin.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed,  with  directions. 

J.  W.  Crume  and  L.  W.  Ross,  both  of 
Taylorsville,  for  appellant 

Barrickman  &  Kaltenbacher,  of  Shelbyvllle, 
for  appellee. 

THOMAS,  J.  Appellant  and  plaintiff  be- 
low, H.  C.  Mathls,  on  October  2,  1916,  ofCer- 
ed  for  sale  at  public  auction  in  Taylorsville, 
Ky.,  his  farm  containing  about  275  acres,  at 
which  sale  the  appellee  and  defendant  below, 
Minor  Martin,  became  the  purchaser  at  the 
price  of  $8,482.00.  He  declined  to  comply 
with  the  terms  of  the  sale,  and  another  was 
had  on  the  6th  of  November  following,  when 
the  farm  brought  only  $6,635.69.  This  suit 
was  filed  by  plaintiff  to  recover  the  differ- 
ence in  the  amount  of  the  two  bids,  together 
with  the  cost  of  advertising  the  second  sale, 
making  a  total  sum  of  $1,936.62.  The  answer 
consisted  only  of  denials  of  the  averments 
in  the  pedtion.    A  trial  resulted  In  a  verdict 
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and  Judgment  in  fiiTor  of  the  plaintiff,  wbtdi 
judgment  was  reyersed  by  this  coart  In  an 
opinion  reported  in  184  Ky.  20,  211  S.  W. 
10&  After  the  filing  of  the  mandate  In  the 
court  below  a  second  trial  resulted  in  a  ver- 
dict for  defendant,  upon  which  judgment 
was  rendered  dismissing  plaintiff's  petition, 
and  from  this  latter  judgment  plaintiff  ap- 
peals, urging  principally  as  grounds  for  re- 
versal: (1)  That  the  court  erred  in  not 
setting  aside  the  verdict  upon  the  ground 
of  newly  discovered  evidence,  which  consist- 
ed of  the  book  containing  the  auctioneer's 
signed  memorandum  evidencing  the  sale  to 
defendant  and  which  memorandum  was  dat- 
ed October  2,  1016 ;  (2)  error  of  the  court  in 
allowing  defendant  to  file  an  amended  an- 
swer after  all  the  evidence  was  introduced 
on  the  second  trial  over  the  objections  of 
plaintiff;  and  (3)  In  giving  to  the  Jury  in- 
struction No.  3,  based  upon  matters  alleged 
in  the  amended  answer. 

[1]  The  law  of  the  case,  upon  the  facts 
presented  at  the  first  trial,  is  fuUy  discussed 
and  stated  by  this  court  in  its  opinion  ren- 
dered on  the  former  api>eal.  It  is  there  held 
in  substance  that  an  auctioneer  is  the  agent 
of  both  parties  in  ranking  a  sale  like  this, 
and  that  a  memorandum  of  the  sale  of  real 
estate  made  by  the  auctioneer  and  signed  by 
him  during  the  existence  of  bis  agency  will 
be  a  sufficient  compliance  with  the  statute 
of  frauds  and  binding  upon  both  parties  to 
the  contract.  But,  in  order  for  his  signed 
memorandum  to  have  this  effect,  it  must  bQ 
made  wtUle  he  is  yet  agent,  and  if  the  auc- 
tioneer is  employed  only  to  cry  the  bids  and 
strike  the  bargain,  his  authority  ceases  when 
the  bargain  is  struck,  except  that  he  had 
the  authority  "of  making  his  work  effectual 
by  signing  the  memorandum  necessary  to 
bind  the  parties,"  but  that  same  should  be 
done  "substantially  contemporaneous  with  the 
sale  and  as  a  part  of  it."  It  was  found  by 
this  court  on  the  first  appeal  that  "there 
was  no  evidence  that  the  memorandum  in 
the  auctioneer's  book  was  signed  by  him  im- 
mediately after  the  sale,"  but  that  it  was 
signed  on  the  next  day  after  defendant  bad 
repudiated  his  bid  to  which  he  had  not  be- 
fore legally  given  his  assent  through  his 
agent,  the  auctioneer.  The  book  containing 
the  signed  memorandum  of  the  sale  was  not 
produced  upon  either  trial  because  of  its 
becoming  misplaced  and  the  parties  being 
unable  to  find  it.  Two  days  after  the  second 
trial,  and  after  the  motion  for  a  new  trial 
had  been  overruled,  the  book  containing  the 
signed  memorandum  was  found.  Whereupon 
the  order  overruling  the  motion,  at  the  in- 
stance of  plaintiff,  was  set  aside,  and  he 
was  permitted  to  rely  upon  the  additional 
ground  of  newly  discovered  evidence  consist- 
ing of  the  iMXtk  containing  the  memorandum, 
but  the  motion  as  amended  was  afterward 
overruled.    There  is  no  question  of  diligence 


involved,  and  we  think  the  discovered  evi- 
dence was  of  such  a  nature  as  to  authorise 
the  granting  of  a  new  trial,  but,  since  the 
judgment  must  be  reversed  for  another  rea- 
son, we  will  not  further  dlscuas  that  ques- 
tion. 

The  amended  answer,  which  was  filed  on 
November  7,  1919,  two  years  nine  months 
and  two  days  after  the  original  answer  was 
filed,  introduces  for  the  first  dme  matter 
wliidt,  if  it  constituted  a  valid  defense,  was 
one  entirely  new  and  foreign  to  any  thereto- 
fore made  in  the  case.  With  the  omission  of 
the  caption,  prayer,  and  signature,  it  says: 

"That  on  the  same  afternoon  of  the  sale  on 
October  2,  1916,  at  which  this  defendant  was 
the  highest  bidder,  it  was  agreed  between 
plaintiff  and  defendant  that  this  plaintiff  should 
on  the  next  day  go  and  look  at  the  farm  re- 
ferred, and  if  he  was  not  satisfied  with  the 
farm  at  the  price  bid,  he  had  the  right  to  re- 
fuse to  take  it,  and  he  did  go  and  look  at  the 
farm  on  the  next  day  and  immediately  on  the 
same  day  refused  to  take  H." 

[2]  It  will  thus  be  seen  that  defendant 
seeks,  under  this  amendment,  to  escape  lia- 
bility upon  the  ground  that  by  agreement 
between  the  parties,  made  and  entered  into 
after  the  contract  of  sale  became  binding 
(provided  the  memorandum  of  the  sale  liad 
been  signed  by  the  auctioneer),  he  was  re- 
leased from  its  obligations,  and  that  the 
contract  was  at  his  option  alone  to  be  can- 
celed and  rescinded,  and  that  he  exercised 
his  option  within  the  stipulated  time  and 
thereby  became  released  from  the  contract 
Waiving  the  timeliness  of  the  offered  amend- 
ment, and  conceding  for  arsnnient  only  that 
an  executory  contract  for  the  sale  of  land, 
which  the  statute  of  frauds  requires  to  be 
in  writing,  may  be  canceled  or  rescinded  by 
another  executory  oral  contract  (a  proposi- 
tion which  is  not  determined),  the  vice  in 
the  supposed  defense  consists  in  the  absence 
of  a  consideration  to  sui^ort  the  agreement 
relied  on.  Such  independent  agreements  as 
the  one  here  Involved  are  themselves  con- 
tracts and  must  be  supported  by  a  valid  con- 
sideration, as  is  required  in  all  other  con- 
tracts. 39  Cyc.  1357,  and  6  R.  C.  L.  916,  017. 
It  may  be  true  that  in  such  executory  re- 
scinding or  releasing  contracts  "the  mutual 
obligations  assumed  by  the  parties  at  the 
time  of  the  modification  (release,  or  rescis- 
sion) constitute  a  sufficient  consideration." 
B.  C.  L.,  supra,  918.  Still  we  have  no  such 
assumption  of  mutual  obligations  in  this 
case.  According  to  defendant's  allegation, 
he  assumed  no  obligation  in  the  oral  release 
agreement  relied  on.  The  entire  fruits  of  it 
were  to  inure  to  bis  benefit  alone,  the  plain- 
tiff obtaining  none  of  them  and  obtaining  no 
release  from  any  of  his  obligations  under 
the  executory  contract  of  sale  by  the  auc- 
tioneer. Neither  did  the  defendant,  under 
its  terms,  assume  any  obligation  or  release 
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any  right  growing  out  of  his  purchase  at 
tbe  aucttoueer's  sale,  and,  as  said  in  the 
citation  last  referred  to: 

"If  one  oi  the  parties  does  not  assume  any 
obligation  or  release  any  right,  a  promise  by 
tbe  other  is  a  nudum  pactiuu  and  void." 

The  same  imbllcation  on  page  917  further 
says: 

"An  agreement  by  one  person  to  discharge 
another  from  the  obligations  of  a  written  con- 
tract as  a  matter  purely  ex  gratia  and  in  the 
nature  of  a  donation,  would  be  of  no  binding 
▼alidity  as  a  mere  executory  agreement" 

A  different  question  would  arise  If  tbe 
aisreement  relied  on  In  tbe  amended  answer 
bad  been  executed  and  tbe  parties  placed 
In  tbe  same  position  they  were  before  a  sale 
of  tbe  land.  Such  question,  however,  is  not 
presented  under  the  fbcts  of  this  case.  On 
the  contrary,  defendant  is  seeldng  to  shield 
himiielf  behind  the  terms  of  the  agreement 
pleaded  in  the  amended  answer  and  to  there- 
by enforce  its  execution  so  as  to  release  him 
from  the  obligations  he  assumed  as  pur- 
chaser at  the  auction  sale.  Under  the  law 
relating  to  contracts,  as  abore  shown,  be 
cannot  be  permitted  to  do  so,  nor  have  we 
been  able  to  find  any  other  principle  or  rule 
of  law  authorizing  the  court  to  sustain  this 
defense. 

Tbe  court  erred,  therefore,  In  permitting 
defendant  to  file  the  amended  answer  com- 
plained of,  and  upon  a  return  of  the  case  it 
will  set  aside  .the  judgment  and  sustain  the 
motion  for  a  new  trial  and  set  aside  tbe 
order  filing  the  amended  answer  and  sustain 
plainturs  objections  thereto.  This  conclu- 
sion renders  it  unnecessary  to  discuss  the 
propriety  of  instruction  No.  3  complained 
of,  since  It  submitted  the  issue  presented  by 
the  wrongfully  filed  amended  answer.  Nor 
Is  It  necessary  to  determine  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  and 
that  question  1b  left  open. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  as  herein  indicated. 


AMERICAN    RAILWAY    EXPRESS 
COMMONWEALTH. 


CO.    V. 


(Conrt  of  Appeals  of  Kentucky.    Dec.  10, 1920. 
Rehearing  Denied  March  18, 1921.) 

I.  Evidence  <S=»80( I)— Joint-stock  company  of 

other  state  treated  as  corporation.  In  absence 

of  evMsBce  as  to  laws  of  snch  state. 

A  Jmnt-stock  company  of  another  state  will 

be  treated  as  a   corporation  in  Kentucky,   in 

absence  of  evidence  as  to  whether  stockholders 

are  personally  liable  under  the  laws  of  such 

other  state. 


2.  Corporations  <8s>590(3)— When  oorporatlon 
parohaslng  assets  of  other  corporatioo  with* 
out  assuming  debts  Is  liable  for  debts. 

Corporation  purchasing  assets  of  other  cor- 
poration without  assuming  payment  of  other 
corporation's  debts  will  nevertheless  be  liable 
therefor,  whether  created  by  contract  or  by 
the  commission  of  a  tort,  if  there  was  no  con- 
sideration for  the  sale,  or  if  sale  was  not  made 
in  good  faith  but  for  the  purpose  of  defeating 
the  creditors  of  the  selling  corporation,  or 
if  there  was  a  merger  or  consolidation  of  the 
corporations,  or  if  the  purchasing  corporation 
took  over  all  the  stotA  of  selling  corporation, 
or  if  the  transaction  amounted  merely  to  a  re- 
organization or  reincorporation  of  the  selling 
corporation ;  but  is  not  liable  if  the  transaction 
is  a  bona  fide  one,  in  which  selling  corporation 
receives  money  to  pay  its  debts,  or  property 
that  may  be  subjected  to  payment  thereof,  equal 
to  fair  value  of  property  conveyed. 

3.  Corporations  <S=3590(3}— Express  company 
organized  to  take  over  business  of  other  com- 
panies liable  for  debts  of  other  company. 

An  express  company  organized  to  take  over 
the  basiness  of  other  companies  was  liable  for 
debts  of  a  company  from  which-  it  had  pur- 
chased all  assets  within  the  state,  where  only 
consideration  paid  therefor  was  stock  in  pur- 
chasing corporation  to  be  distributed  to  stock- 
holders of  selling  corporation,  though  it  did 
not  expressly  assume  payment  of  such  debts. 

4.  Corporations  «=>544  (2)— Property  Impress* 
ed  with  trust  for  benefit  of  creditors. 

A  corporation's  property  is  impressed  with 
a  trust  character  for  the  benefit  of  its  credi- 
tors, and  when  it  parts  therewith,  getting  noth- 
ing in  return  which  creditors  can  subject  to 
payment  of  debts,  the  law  will  follow  the  prop.- 
erty  into  the  hands  of  the  taker,  and  make  it 
liable  to  the  extent  of  the  value  of  property 
received. 

Appeal  from  Clrciiit  Court,  Harlan  Comity. 

Suit  by  the  Commonwealth  of  Kentucky 
against  the  American  Railway  Express  Com- 
pany. Judgment  for  plalntiiT,  and  defendant 
appeals.    Affirmed. 

Zeb  A.  Stewart,  of  I^esington,  Stockton  & 
Stockton,  and  A.  M.  Hartung,  all  of  New 
York  City,  and  Trabue,  Doolan,  Helm  & 
Helm,  of  LouisvUle,  for  appellant. 

J.  G.  &  3.  S.  Forester,  of  Harlan,  and  Cbas. 
I.  Dawson,  Atty.  Gen.,  for  tbe  Common- 
wealth. 

CARROLL,  C.  J.  The  purpose  of  this  suitf 
which  was  brought  in  July,  1919,  by  the  com- 
monwealth of  Kentucky  was  to  make  the 
American  Railway  Express  Company  liable 
for  certain  judgments  amounting  in  round 
numbers  to  $4,000,  obtained  by  the  common- 
wealth against  the  Adams  Express  Company 
in  the  Harlan  circuit  court  The  lower  court 
gave  Judgment  for  the  amount  asked  against 
the  American  Railway  Express  Company, 
and  to  bare  a  reversal  of  that  Judgment  It 
prosecutes  this  appeal. 


«»For  otlMr  osM*  IM  same  topic  and  KEY-NUUBER  in  all  K«7-Nnmber«4  DicMts  and  IndexM 
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There  Is  no  question  made  In  the  record  or 
In  the  briefs  of  counsel  for  the  American 
Company,  as  it  will  be  called,  as  to  the  regu- 
larity of  the  proceedings  In  which  the  Judg- 
ments were  rendered  against  the  Adams 
Company,  or  as  to  the  validity  of  the  judg- 
ments against  It.  The  reversal  Is  asked  upon 
the  sole  ground  that  under  the  facts  and  cir- 
cumstances of  the  case  the  American  Com- 
pany should  not  t>e  made  liable  for  the  pay- 
ment of  the  Judgments  against  the  Adams 
Company. 

Nor  is  there  any  disputed  Issue  of  fact 
appearing  In  the  record,  and,  this  being  so, 
the  correctness  of  the  Judgment  appealed 
from  must  depend  on  the  principles  of  law 
applicable  to  the  case.  Before,  however,  com- 
ing to  consider  the  questions  of  law,  it  will 
be  necessary  to  set  forth  the  materia]  parts 
of  the  pleadings  In  the  case,  as  well  as  so 
much  of  the  evidence  as  shows  the  circum- 
stances under  which  the  American  Company 
acquired  the  business  and  property  of  the 
Adams  Company. 

The  suit  was  brought  by  the  commonwealth 
against  the  Adams  Company  and  the  Ameri- 
can Company,  and  after  setting  up  the  judg- 
ments against  the  Adams  Company  and  the 
fact  that  executions  issued  on  the  Judgments 
had  been  returned  by  the  ofiBcer  in  whose 
hands  they  had  been  placed  "No  property 
found,"  It  was  farther  averred  that  about 
June  25,  1918,  the  defendant,  American  Com- 
pany, was  organized  for  the  express  purpose 
of  taking  over  and  becoming  the  owner  of 
all  the  property  and  rights  of  the  Adams 
Company  and  other  express  companies  do- 
ing a  railroad  express  company  business  in 
the  United  States;  that  the  Adams  Compa- 
ny on  that  date  transferred  and  turned  over 
all  of  its  property  of  every  kind,  character, 
and  description  in  Kentucky,  and  the  United 
States  to  the  American  Company,  and  re- 
ceived as  the  only  consideration  therefor  cap- 
ital stock  of  the  American  Company  of  the 
par  value  of  $8,000,000;  that  the  Adams 
Company,  in  this  transfer  and  sale,  delivered 
to  the  American  Company  property  situated 
in  Kentucky  of  the  value  of  many  thousands 
of  dollars,  including  its  office  and  business 
in  the  county  of  Harlan,  from  which  a 
monthly  Income  of  about  $10,000  was  real- 
ized. It  was  further  averred  that  the  Ameri- 
can Company  was  indebted  to  the  Adams 
Company  on  account  of  dividends  due  on  the 
stock  it  transferred  to  the  Adams  Company 
in  a  sum  in  excess  of  the  amount  of  the 
Judgment. 

On  motion  of  the  Adams  Company  the  sum- 
mons issu<Hi  against  it,  and  which  was  exe- 
cuted on  the  agent  for  the  American  Com- 
pany at  Harlan,  Ky.,  was  quashed  upon  the 
ground  that  he  was  not,  at  the  time  of  the 
service  of  the  summons,  the  aRciit  of  the 
Adams  Company;  and  no  appeal  is  prose- 
cuted from  this  order.  A  general  demurrer 
to  the  petition  flled  by  the  American  Compa- 


ny  was  also  overruled,  and  thereupon  It  filed 
its  answer,  in  which,  after  denying  in  a 
general  way  that  it  was  orgnnlzed  for  the 
purpose  of  taklug  over  the  property  and  busi- 
ness of  the  Adams  Company  and  other  ex- 
press companies,  and  also  that  the  Adams 
Company  had  transferred  to  It  all  of  its  prop- 
erty of  every  kind,  character,  and  descrip- 
tion, it  admitted  that — 

"In  good  faith,  withoat  fraud,  and  for  ■ 
valuable  consideration,  the  Adams  Companj 
had  transferred  and  sold  its  property  in  the 
state  of  Kentucky  to  the  American  Company." 

It  further  denied  that  It  was  Indebted 
to  the  Adams  Company  In  a  sum  In  excess 
of  the  judgments  as  dividends  on  the  8to<^ 
delivered  by  it  to  the  Adams  Company,  or  In 
any  sum  on  account  of  or  growing  out  of  any 
other  transaction,  or  that  it  held  any  prop- 
erty or  choses  in  action  or  evidences  of  debt 
in  whidi  the  Adams  Company  or  its  stock- 
holders had  any  interest. 

The  afBrmative  matter  in  this  answer  was, 
by  agreement,  denied  of  record,  and  so  the 
peitltion  and  answer  constitute  the  only 
pleadings  in  the  case. 

Thereafter  the  depositions  of  CHark  and 
Degnon,  the  only  witnesses  who  testified  in 
the  case,  were  taken.  Clark,  who  was  an 
officer  of  the  American  Company,  testified 
that— 

'"On  July  1, 1918,  the  American  Company  pur- 
chased from  the  Adams  Company  and  other 
express  companies  all  of  their  tangible  proper- 
ty used,  or  formerly  used,  in  express  transpor- 
tation operations  throughout  the  United  iStates, 
including  the  state  of  Kentucky.' 

"Q.  I  believe  that  you  may  state  in  your 
own  way,  for  the  information  of  the  court,  a 
brief  history  leading  up  to  the  sale  and  trans- 
fer of  the  property  of  the  Adams  Company  in 
Kentucky  to  the  American  Company.  A.  Aft- 
er continued  negotiations  at  Washington,  the 
Director  General  of  Railroads  advised  the  ex- 
ecutives of  the  express  companies  that  he  would 
not  deal  with  more  than  one  express  company 
to  operate  over  all  federal  controlled  lines  in 
the  United  States.  Therefore  the  old  express 
companies  were  estt^ped  from  the  right  to 
carry  on  the  express  transportation  business 
beyond  June  30,  1918.  Thereupon  a  new  cor- 
poration was  organized  by  the  name  of  the 
American  Railway  Express  Company,  which 
was  successful  in  concluding  a  contract  with 
the  United  States  Railroad  Administration  for 
the  operation  of  the  express  service  over  fed- 
eral controlled  lines  throughout  the  United 
States,  such  contract  to  become  operative  on 
July  1,  1918.  The  old  express  companies  hav- 
ing no  use  for  the  tangible  property  used  by 
them  in  the  express  transportation  business, 
and  the  new  company  having  great  need  for  this 
identical  property,  which  in  many  respects  is 
peculiar  to  the  express  companies,  the  Ameri- 
can Railway  Express  Company  contracted  for 
the  purchase  of  this  tangible  property  used  in 
express  transportation  over  all  the  lines  for- 
merly operated  by  the  old  express  companies, 
and  this  purchase  and  transfer  of  this  tangible 
property  was  effected  at  midnight,  June  30, 
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1918,  for  a  valaable  consideration  on  the  part 
of  tbe  American  Railway  Express  Company, 
thereby  enabling  it  to  continue  the  express 
transportation  business  without  interruption. 

"Q.  I  will  ask  you  to  state  whether  or  not 
the  Adams  Express  Company,  as  a  corporation, 
or  rather  a  joint-stock  company,  is  or  not 
still  in  existence  with  executive  officers?  A. 
The  Adams  Express  Company  is  still  in  exist- 
ence as  a  separate  entity,  with  execntive  offices 
and  officers  in  New  York  City. 

"Q.  Is  there  or  not  any  contract  in  existence 
between  the  Adams  Express  Company  and 
tbe  American  Railway  by  the  terms  of  which 
the  American  Railway  Express  Company  -has 
agreed,  assumed,  contracted,  or  undertaken  to 
pay  the  liabilities,  debts,  and  judgments  of  the 
Adams  Express  Company?  A.  There  is  not 
and  has  not  been  such  a  contract. 

"Q.  On  July  1,  1918,  or  aboot  that  date, 
did  the  American  Railway  Express  Company 
own  any  property  or  have  any  assets  of  its  own 
before  the  property  of  the  other  express  com- 
panies was  transferred  to  it?    A.  It  had  not. 

'*Q.  What  other  express  companies  besides 
the  Adams  transferred  their  property  to  the 
American  Railway  Express  Company?  A.  The 
Adams  Express  Company,  the  American  Ex- 
press Company,  the  iijouthern  Express  Compa- 
ny, Wells  Fargo  &  Co.,  Great  Northern  Ex- 
press Company,  Northern  Express  Company, 
and  Western  Express  Company  sold  their  tan- 
gible property  used  in  the  express  operations 
to  tbe  American  Railway  Express  Company. 

"Q.  What  was  the  whole  consideration  for 
this  property  purchased  from  these  various 
express  companies  by  tbe  American  Railway 
Express  Company?    A.  Approximately  $3,3,000. 

"Q.  And  what  was  the  invoiced  or  agreed 
price  of  the  property  of  the  Adams  Express 
Company  turned  over  to  the  American  Railway 
Kxpress  Company?  A.  The  depreciated  book 
value  of  each  individual  piece  of  property  on 
July   1,   1918. 

"Q.  And  what  did  it  amount  to  in  dollars?  A. 
Why,  in  round  numbers,  $8,000,000. 

"Q.  I  believe  you  have  stated  that  the  Adams 
Express  Company  bought  some  stock  and  paid 
cash  for  it  from  the  American  Railway  Ex- 
press Company.  How  mucli  of  the  slock  uiu 
the  Adams  bny  and  pay  cash  for?  A.  In  round 
nnmbers  between  three-quarters  of  a  million 
and  one  million  dollars. 

"Q.  What  did  the  American  Railway  Express 
Company  do  with  the  three-quarters  of  a  mil- 
lion dollars  which  you  say  the  Adams  stock- 
holders paid  for  stock  in  the  American  Rail- 
way Express  Company?  A.  The  cash  subscrip- 
tion which  was  made  to  the  American  Railway 
Express  Company  for  capital  stock  was  used 
as  a  working  fund,  with  which  to  carry  on  its 
business,  purchase  supplies,  and  generally  to 
maintain  its  property. 

"Q.  Can  yon  reasonably  find  oat  the  value 
of  tbe  Adams  Express  Company's  property 
that  was  turned  over  in  Kentucky  to  the  Ameri- 
can Railway  Express  Company?  A  No;  I 
cannot.    It  was  all  bulk. 

"Q.  To  whom  was  the  $8,000,000  or  more 
stock  of  the  American  Railway  Express  Com- 
pany, which  represented  the  value  of  the  prop- 
erty of  tiie  Adams  Express  Company,  turned 
over?    A.  To  the  Adama  Express  Company. 

"Q.  Waa  it  tamed  over  to  th«  individual 


stockholders  of  the  Adama  Express  Company 
or  to  the  Adams  Express  Company  as  a  joint- 
stock  company?  A.  To  the  Adams  Express 
Company  as  a  joint-stock  company." 

Thomas  H.  Degnon,  an  officer  of  tbe  Adams 
Company,  testified  as  follows: 

"Q.  Please  state  whether  or  not  you  know 
whether  the  Adams  Express  Company  ceased 
to  do  an  express  business  on  July  1,  1918.  A. 
It  did  cease. 

"Q.  Is  the  Adams  Express  Company  still  in 
existence?    A.  ^es. 

"Q.  Please  state  whether  or  not,  if  you  know, 
the  Adams  Express  Company,  at  the  time  of  the 
transfer  of  the  property  used  in  the  express 
business  in  the  United  States  to  the  American 
Railway  Express  Company,  transferred  its  en- 
tire assets,  tangible  and  intangible,  of  every 
description,  to  the  American  Railway  Express 
Company.    A.  It  did  not. 

"Q.  Was  there  any  assets  reserved  by  it  at 
the  time  of  this  transfer?    A.  There  were. 

"Q.  Has  the  Adams  Express  Company,  in 
your  estimation,  still  assets  sufficient  to  meet 
its  outstanding  liabilities?  A  I  believe  it 
has. 

"Q.  Has  it  any  tangible  property  to  your 
knowledge?    A.  It  has. 

"Q.  Has  it  any  real  estate  to  your  knowledge 
of  which  it  is  the  6wner?    A.  Tes. 

"Q.  Did  the  Adams  Express  Company  'on 
July  1,  1918,  retain  any  pi-operty  of  any  kind  in 
Kentucky  that  it  owned  at  that  date?  A.  It 
did  not. 

"Q.  Has  it  now  any  property  of  any  kind  in 
Kentucky?    A.  It  has  none  to  my  knowledge. 

"Q.  This  suit  is  to  force  the  collection  of 
judgments  rendered  by  the  Harlan  circuit  court, 
Harlan,  Ky.,  against  the  Adams  Express  Com- 
pany, amounting  to  $4,110.10,  including  costs. 
Has  the  Adams  Express  Company  thought 
anything  about  paying  these  judgments,  or 
does  it  not  intend  to  pay  them  unless  it  is 
forced  to  do  so?  A.  I  don't  know  anything 
about  it 

"Q.  About  what  value  of  property  did  the 
Adams  own  in  Kentucky  prior  to  July  1,  and  up 
to  that  date,  1918?  A.  I  have  no  knowledge, 
or,  rather,  recoUecUon. 

"Q.  It  did  have  a  business  in  Kentucky  and 
had  property  in  Kentucky?    A.  It  did. 

"Q.  What  kind  of  property  did  it  own  in 
Kentucky?  A.  Principally  horses,  wagons, 
equipments  of  various  kinds,  and,  I  believe, 
some  real  estate. 

"Q.  How  was  that  real  estate  transferred — by 
deed  or  otherwise?    A.  By  deed. 

"Q.  What  did  the  Adams  Express  Company 
receive  for  this  property  in  Kentucky  which 
it  transferred  to  tbe  American  Railway  Express 
Company?  A.  tjhares  of  stock  of  the  Ameri- 
can Railway  Express  Company,  either  received 
or  to  be  received. 

"Q.  Wer.e  the  stockholders  of  the  Adams  Ex- 
press numerous — many  of  them  or  only  a  few? 
A.  Approximately  3,000. 

"Q.  Is  the  Adams  Express  Company  engaged 
in  any  kind  of  actual  business  now?    A.  No. 

"Q.  For  what  purpose  does  it  still  retain  its 
organization  as  a  joint-stock  company?  A.  It 
still  has  assets  undisposed  of  and  also  obUga> 
tiona  to  be  .settled. 
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"Q.  It  is  retaining  its  organisation  for  the 
purpose  of  winding  up  Its  affairs  only ;  is  that 
wliat  I  understand  70n  to  say?  A.  That  is  all 
it  has  been  doing  up  to  this  time. 

"Q.  Do  yoa  know  what  understanding,  either 
in  writing  or  otherwise,  there  existed  between 
the  American  Railway  Express  Company,  after 
July  1,  or  on  July  1,  1918,  tor  the  payment  of 
the  outsttuiding  obligations  of  the  Adams  Ex- 
press Company  at  that  date?  A.  There  was  an 
understanding  between  them. 

"Q.  If  you  know,  state  what  that  under- 
standing was  in  that  regard.  A.  The  under- 
standing defined  that  the  American  Railway 
Express  Company  would  undertake  to  settle 
outstanding  obligations  of  the  Adams  Express 
Company  solely  for  Adams  Express  Company's 
account,  without  the  assumption  of  any  liability 
on  the  part  of  the  American  Railway  Express 
Company;  the  Adams  Express  Company  keep- 
ing tike  American  Railway  Express  Company  in 
funds  suifident  to  do  so. 

"Q.  Do  you  know  the  amount  of  cash  for 
the  purchase  of  the  stock  of  the  American 
Railway  Express  Company  paid  by  the  Adams 
Express  Company?  A.  Nine  hundred  thousand 
and  some  odd  dollars. 

"Q.  Did  the  Adams  Express  Company  re- 
ceive from  the  American  Railway  Express  Com- 
pany any  cash  or  property  consideration  for 
any  of  its  tangible  property  which  the  Adams 
ttttned  over  to  the  American  Railway  Express 
Company?    A.  Not  to  my  knowledge. 

"Q.  The  only  thing  that  the  Adams  Company 
got  from  the  American  was  stock?  A.  That 
iaall. 

"Q.  State  whether  or  not,  in  your  judgment, 
the  Adams  Express  Company  in  Kentucky  own- 
ed and  turned  over  to  the  American  Railway 
Express  Company  tangible  property  of  the 
value  of  over  $5,000.    A.  I  believe  so. 

"Q.  Was  this  sale  and  transfer  of  this  prop- 
erty in  Kentucky  by  the  Adams  Express  Com- 
pany made  with  the  intention  to  defraud  any 
creditors  of  the  Adams  Express  Company?  A. 
I  do  not  believe  so. 

"Q.  Approximately,  to  the  best  of  your  judg- 
ment, what  is  the  value  of  the  real  and  tangible 
property  now  owned  by  the  Adams  Express 
Company  which  It  did  not  sell  and  transfer 
to  the  American  Railway  Express  Company? 
A.  According  te  the  recent  compilation  by  ac- 
countants, the  company  had  property  of  value. 
In  round  figures,  $2,700,000  in  excess  of  liabili- 
ties which  it  did  not  sell  or  transfer  to  the 
American  Railway  Express  Company. 

"Q.  And  does  the  Adams  Express  Company 
still  own  this  property?  A.  The  Adams  Ex- 
press Company  still  owns  that  property." 

[1]  On  this  evidence  the  outstancling  facts 
in   this  case  may  be  stated  in  this  way: 

(a)  There  was  no  merger  or  consolidation  of 
the  two  companies.  The  American  simply 
bought,  and  paid  for  in  Its  stock,  all  of  the 
property  of  every  kind,  character,  and  de- 
scription employed  by  the  Adama  In  the  ex- 
press business,  and  took  its  place  as  an  ex- 
press company;  the  transaction  being  un- 
tainted by  actual  fraud  of  any  description. 

(b)  The  American  did  not  pay  to  the  Adams 
any  consideratian  except  the  issnal  of  its 
stock    to    the   Adams    to    the   amount   of 


$8,000,000,  and  this  stock,  altbough  delivered 
to  the  Adams  Company,  was  delivered  to  it, 
as  we  will  assume,  to  be  held  by  it  as  trus- 
tee for  the  use  and  benefit  of  its  stockholders, 
or  to  be  delivered  by  it  to  the  stodiholders  in 
proportion  to  their  respective  rights,  (c)  Be- 
fore the  sale  the  Adams  had  ample  tangible 
property,  including  real  estate,  in  this  state, 
out  of  which  the  Judgment  could  have  been 
satisfied,  and  after  the  sale  it  had  in  this 
state  no  property  of  any  kind  or  character 
that  could  be  subjected  to  the  satisfaction 
of  the  judgment;  nor  were  any  of  Its  stock- 
holders residents  of  this  state,  (d)  The 
Adams  bad  in  New  York,  or  some  other  state, 
after  the  sale,  assets  sufficient  in  value  to 
satisfy  the  judgment,  but  whether  these  as- 
sets could  be  subjected  to  its  payment  is  not 
certain,  nor  is  it  material  whether  this  could/ 
or  not  be  done,  (e)  Immedlatdy  upon  the 
sale  the  Adams  ceased  to  do  business  as  an 
express  company,  leaving  no  agent  In  the 
state  for  the  service  of  process,  but  retained 
its  corporate  identity  merely  for  the  pur- 
pose of  winding  up  its  affairs,  (f)  The  sale 
and  transfer  simply  had  the  effect  of  putting 
the  American  Company,  in  consideration  of 
Its  stock,  in  the  possession  of  all  the  proper- 
ty used  by  the  Adams  and  other  express  com- 
panies in  the  conduct  of  their  business,  and 
it  continued  to  carry  on  the  e.Tpress  business 
just  as  the  selling  comjmnleS  had  carried 
It  on  before  the  sale.  We  may  also  here  state 
that,  under  our  Constitution  and  statutes,  the 
Adams,  although  a  joint-stock  company  or- 
ganized under  the  laws  of  New  Tork,  is  to 
be  treated  in  this  state  as  a  corporation. 
Whether  its  stockholders  are  personally  lia- 
ble for  Its  debts,  as  in  the  case  of  a  partner- 
ship, we  are  not  able  to  say,  as  we  are  not 
advised  concerning  the  statutes  of  New  York 
or  the  articles  of  association  under  which  it 
was  organized.  And  so,  under  these  circum- 
stances, we  will  treat  it  as  a  corporation. 

On  these  facts,  the  precise  question  before 
us  Is :  Will  a  purchasing  corporation  that 
has  paid  the  full  purchase  price  to  the  selling 
corporation  by  the  Issual  of  its  stock  to  it 
be  responsible  in  law,  to  the  extent  of  the 
value  of  the  property  received,  for  the  debts 
or  liabilities,  whether  liquidated  or  unliqui- 
dated, or  soimding  in  contract  or  tort,  that 
were  outstanding  against  the  selling  corpora- 
tion at  the  time  of  the  sale,  when  the  effect 
of  the  sale  is  to  leave  the  selling  corpora- 
tion without  any  property  in  the  state  in 
which  the  liability  accrued  to  satisfy  it 
although  except  for  the  sale  it  would  have 
had  ample  property  in  the  state  that  could 
have  been  subjected  to  the  payment  of  the 
liability,  and  may  have  property  In  some 
other  state  that  could  be  subjected  to  the 
payment  of  the  liability? 

[2]  Questions  concerning  the  responsiblUty 
of  the  purchasing  corporation  for  Hie  debts 
and  liabilities  at  the  selling  corporation  have 
come  before  the  conrtsof  the  coaBti7  In  many 
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cases,  and  It -Is  held  practically  without  dis- 
sent   that,  although  the  purchasing  corpora- 
tion  does  not  assume  the  payment  of  any  of 
tlie  debts  or  liabilities  of  the  selling  corpora- 
tion, tt  will  yet  be  made  responsible  for  them 
If   tliere  was  no  consideration  for  the  sale, 
or    Lf  It  was  not  in  good  faith,  but  for  the 
purpose  of  defeating  the  creditors  of  the 
selling  corporation,  or  where  there  has  been 
a  merger  or  consolidation  of  the  corporations, 
or    where  ttie  purchasing  corporation  took 
over  from  the  stockholders  all  of  the  stock 
of  tlie  selling  corporation,  or  where  the  trans- 
action amounts  to  a  mere  reincorporation  or 
reorganization  of  the  selling  corporation.    It 
Is  also  generally  agreed  that  when  these  con- 
ditions exist  the  purchasing  corporation  will 
be  responsible  for  all  the  debts  and  liabilities 
of    tlie  selling   corporations,   without   refer- 
ence to  whether  these  debts  or  liabilities  were 
created  by  contract  or  arose  out  of  tort,  or 
were  liquidated  or  unliquidated. 

It  1b  equally  well  settled  that  when  the 
sale  is  a  bona  flde  transaction,  and  the  selling 
corporation  receives  money  to  pay  its  debts, 
or  property  that  may  Be  subjected  to  the 
payment  of  Its  debts  and  liabilities,  equal  to 
the  fair  value  of  the  property  conveyed  by  it, 
the  purchasing  corporatiou  wUl  not,  in  the  ab- 
sence of  a  contract  obligation  or  actual  fraud 
of  some  substantial  character,  be  held  respon- 
sible f<«>  the  debts  or  liabilities  of  the  sell- 
ing corporation.  Many  Illustrative  cases  fully 
supporting  these  propositions  may  be  found 
in  volume  5,  Thompson  on  Corporatlona,  § 
6517;  7  R.  O.  L.  p.  180;  10  Cyc.  307;  notes 
in  11  L.  R.  A.  (N.  S.)  1119;  32  L.  R.  A.  (N.  S.) 
616:   47  L.  R..A.  (N.  S.)  1058. 

The  facts  of  this  case  do  not,  however, 
bring  It  directly  within  these  rules,  about 
which  there  Is  no  disagreement  in  the  au- 
thorltlea,  and  so  the  American  Company  can 
only  be  made  liable.  If  at  all,  for  the  pay- 
ment of  these  judgments  upon  the  grounds: 
(a)  That  it  was  a  mere  continuation  of  the 
Adams  under  a  new  name ;  (b)  that  the  only 
consideration  paid  to  the  Adams  was  paid  In 
the  capital  stock  of  the  American  Company ; 
and  (c)  that  the  Adams  Company,  on  account 
of  the  sale,  has  no  property  or  assets  of  any 
kind  or  character  in  this  state  that  can  be 
subjected  to  the  payment  of  the  judgments. 
These  questions  we  will  now  proceed  to  con- 
sider. 

In  Camden  Interstate  Railway  Co.  v.  Lee, 
84  S.  W.  332,  27  Ky.  Law  Rep.  75,  the  facts 
were  these:  Lee,  in  a  suit  to  recover  dam- 
ages for  personal  injuries,  obtained  In  Febru- 
ary, 1901, -a  Judgment  against  the  Ashland  & 
Catlettsburg  Street  Railway  Company,  upon 
which  an  execution  was  Issued  and  returned 
"No  property  found."  Rose  Hoffman  also 
had  a  judgment  in  a  damage  suit  in  Febru- 
ary, 1901,  against  this  company.  While  these 
suits  were  pending,  J.  M.  Camden  purdiased 
the  stock  of   the  street  railway  company 


under  an  arrangement  with  the  stockholdera 
by  which  they  agreed  to  take  stock  In  the 
Camden  InlSrstate  Railway  Company  In 
exchange  for  the  stock  they  held  In  the  street 
railway  company,  and  thereafter  a  deed  was 
made  by  the  street  railway  company  to  the 
Camden  Interstate  Railway  Company,  con- 
veying to  it  all  of  its  property.  As  a  result 
at  this,  Lee  and  Hoffman  were  unable  to 
obtain  satisfaction  of  their  judgments  against 
the  street  railway  company,  and  thereupon 
sought  to  make  the  Camden  Interstate  Rail- 
way Company  liable  for  the  Judgments.  In 
the  sale  the  Camden  Company  did  not  assume 
the  payment  of  any  of  the  debts  or  liabilities 
of  the  street  railway  company.  In  holding  the 
Camden  Company  liable,  the  court  said: 

"The  sum  of  the  transaction  was  that  Camden 
either  owned  in  his  own  right  all  the  stock 
of  the  street  railway  company  by  way  of  pur- 
chase, or  controlled  it  under  contracts  by  which 
the  stockholders  agreed  to  take  stock  in  the 
new  company  for  the  stock  which  they  held  in 
the  old,  and,  while  he  thus  controlled  all  the 
stock  in  the  street  railway  company,  he  caused 
that  company  to  deed  all  of  its  property  and 
franchises  to  the  Camden  Interstate  Railway 
Company,  and  thus  the  stockholders  in  the 
street  railway  company  became  stockholders 
in  the  Interstate  Company.  In  this  way  the 
stockholders  in  the  street  railway  company  put 
all  of  their  property  and  franchises  in  the 
hands  of  the  Interstate  Railway  Company,  and 
became  stockholders  in  that  company  in  lieu 
of  the  street  railway  company.  By  this  means, 
the  Interstate  Railway  Company  swallowed  up 
or  absorbed  the  street  railway  company." 

In  Harbison-Walker  Refractories  Co.  v. 
McFarland's  Adm'r,  156  Ky.  44,  100  S.  W. 
79S,  It  appears  that  McFarland's  administra- 
tor obtained  a  Judgment  against  a  corporation 
styled  Harbison  &  Walker  Company,  that 
was  solvent  when  the  liability  that  resulted 
in  the  judgment  accrued.  After  the  accrual 
of  the  liability  the  owners  of  the  stock  of 
this  company  Incorporated  a  new  company, 
and  thereafter  the  stockholders  In  both  of 
these  companies  Incorporated  the  Harbison- 
Walker  Refractories  Company  for  the  pur- 
pose of  taking  over  the  property  of  the  other 
two  corporations  and  doing  a  like  business. 
Pursuant  to  this  arrangement  the  Harbistm 
&  Walker  Company  transferred  all  of  its 
property  to  the  new  Harbison  &  Walker,  and 
this  corporation  In  turn  transferred  all  of  Its 
property  to  the  Refractories  Company.  These 
several  transfers  were  accomplished  merely 
by  the  purchasing  companies  taking  over  the 
assets  of  the  selling  companies,  and  issuing 
stock  of  the  buying  companies  to  the  stock- 
holders of  the  selling  companies  in  lieu  of 
their  stock.  After  this,  the  administrator  of 
McFarland  brought  suit  against  the  Refrac- 
tories Company  to  compel  it  to  pay  the  judg- 
ment be  bad  obtained  against  the  Harbison  & 
Walker  Company,  and,  in  holding  It  liable  t<x 
this  judgment,  the  court  said: 


Digitized  by 


Google 


438 


228  SOUTHWESTERN  REPORTER 


<Ky. 


"The  'Harbison  &  Walker  Company,  South- 
ern Department,'  as  well  as  the  Portsmouth 
Harbison-Walker  Company,  were,  In  reality, 
meri;<>d  into  the  greater  corporation,  the  Re- 
fractories Company,  and  the  method  of  accom- 
plishing that  end  cannot  change  the  rights  of 
creditors,  since  it  resulted  in  a  transfer  of  aU 
the  assets  of  the  first-named  company  to  the 
Refractories  Company,  witliout  leaving  with 
the  selling  company  the  purchase  price  of  the 
assets  so  sold.  In  the  case  at  bar  the  Refrac- 
tories Company  took  over  all  the  assets  of 
the  'Harbison  &  Walker  Company,  Southern 
Department,'  which  was  the  original  debtor, 
leaving  it  a  mere  shell,  and  without  leaving 
with  it  any  money  or  property  whatever  as  a 
consideration  for  the  sate  of  its  assets.  There 
was  no  liquidation  of  the  'Harbison  &  Walker 
Company,  Southern  Department,'  by  selling  its 
assets  and  paying  its  debts;  on  the  contrary, 
there  was  a  transfer  of  all  of  its  property  to 
the  Refractories  Company  without  any  attempt 
to  pay  appellee's  debt.  A  subsidiary  corpora- 
tion cannot  thus  escape  the  payment  of  its  lia- 
bilities. It  is  true  these  sales  and  transfers 
were  all  made  by  deeds  of  conveyance,  and  that 
the  corporation  had  the  right  to  sell  its  assets 
ID  that  way,  if  it  chose  so  to  do;  but  the  deci- 
sion of  this  case  depends  upon  the  broad  equita- 
ble principle  that  where  one  corporation  takes 
over  the  assets  of  another  corporation,  without 
paying  to  it  any  consideration  therefor,  as  is 
the  fact  in  this  case,  the  absorbing  corporation 
takes  the  assets  of  the  absorbed  corporation 
cum  onere." 

In  Justice's  Adm'r  v,  Catlettsburg  nmber 
Co.,  168  Ky.  665,  182  S.  W.  831,  a  creditor  of 
the  Catlett^urg  Timber  Company  sought 
to  hold  liable  the  Dawkins  Company,  that 
purchased  the  assets  and  property  of  the 
Catlettsburg  Company,  paying  therefor  a 
fair  and  valuable  consideration  In  money.  In 
holding  that  the  purchasing  corporation  was 
not  liable'for  the  debts  of  the  selling  corpora- 
tion, the  court  said: 

"The  law  is  well  settled  that  where  one  cor- 
poration voluntarily  conveys  all  its  assets  to 
another  coriJorntion,  and  thus  practically  ceas- 
es to  exist,  without  having  paid  its  debts,  the 
purchasing  corporation  takes  the  property  sub- 
ject to  an  equitable  lien  or  charge  in  favor  of 
the  creditors  of  the  selling  corporation,  who 
may  follow '  the  corporation's  assets,  or  the 
proceeds  thereof,  into  the  hands  of  whomsoever 
they  can  trace  them,  and  subject  them  to  the 
payment  of  the  corporation's  debts,  except  as 
against  a  bona  fide  purchaser  for  value.  The 
rule  does  not  operate,  however,  to  disturb  sales 
made  in  good  faith,  and  for  value,  or  in  satis- 
faction of  valid  prior  liens." 

To  the  same  effect  are  Martin  v.  Sulfrage, 
159  Ky.  363,  167  S.  W.  399 ;  Carter  Coal  Co. 
V.  Clouse,  163  Ky.  337,  173  S.  W.  794 ;  Ken- 
tucky Distilleries  &  Warehouse  Co.  v.  Webb's 
Executor,  181  Ky.  90,  203  S.  W.  870 ;  Louis- 
ville &  NashvUIe  Railroad  Co.  v.  Blddell,  112 
Ky.  494,  66  S.  W.  34,  23  Ky.  Law  Rep.  1702. 

The  case  of  Chesapeake,  O.  &  S.  Railroad 
Ca  r.  Griest,  85  Ky.  619,  4  S.  W.  323,  9  Ky. 


Iaw  Rep.  177,  apparently  laid  down  prin- 
ciples somewhat  at  variance  with  these  later 
cases,  but  what  was  said  in  the  Griest  Oase 
was  not  approved  or  followed  in  any  of  ttiem. 

In  Jennings,  Neft  &  Co.  v.  Ice  Co.,  128  Tenn. 
231,  159  S.  W.  1088,  47  I*  a  A.  (N.  S.)  1058. 
It  appears  that  the  Crystal  Ice  Company,  a 
Georgia  corporation,  transferred  all  of  Its 
property  to  the  Atlantic  Ice  &  Coal  Company, 
a  Virginia  corporation,  and  the  Crystal  Ice 
Company  ceased  to  do  business,  but  retained 
its  corporate  entity  for  the  purpose  of  wind- 
ing up  its  affairs.  Prior  to  this  sale,  Jen- 
nings, Neff  &  Co.  Iiad  brought  suit  against  the 
Crystal  Ice  Company,  and  this  suit  was  pend- 
ing at  the  time  of  sale.  After  the  sale  it 
obtained  Judgment  against  the  Crystal  Com- 
pany, upon  which  execution  issued  and  was 
returned  "No  property  found." 

In  the  transaction  tlie  Atlantic  Company 
assumed  the  payment  of  certain  debts  of  the 
Crystal  Company,  but  not  the  debt  of  Jen- 
nings, Neff  &  Co.  Aside  from  this,  the  only 
consideration  received  by  the  Crystal  Com- 
pany for  its  tangible  property  in  Tennessee, 
which  was  valued  at  about  1300,000,  ■  was 
stock  and  bonds  of  the  Atlantic  Company, 
which  were  distributed  to  the  stockholders 
of  the  Crystal  Company.  In  a  suit  by  Jen- 
nings, Neff  &  Co.  to  make  the  Atlantic  Coat- 
pany  liable  for  Its  judgment  against  the  Crys- 
tal Company,  the  court,  after  stating  the  fa- 
miliar doctrine  that  corporate  assets  are  a 
trust  fund  for  the  payment  of  the  debts  of  the 
corporation,  a  principle  that  has  been  time 
and  again  announced  by  this  court,  said: 

"It  follows  that  when  this  purchasing  cor- 
poration took  over,  in  exchange  for  its  own 
stock  and  bonds,  the  assets  of  the  other,  and 
permitted  these  securities  which  it  had  sub- 
stituted for  the  visible,  tangible  property  of 
the  selling  corporation  to  be  distributed  among 
the  shareholders  of  the  latter,  without  provi- 
sion for  the  creditors  of  the  latter,  it  thereby 
became  a  party,  with  full  notice,  to  the  diver- 
sion of  a  trust  fund.  As  such,  the  purchasing 
corporation  holds  the  property  so  acquired  im- 
pressed with  the  same  trust  with  which  said 
property  was  originally  charged,  and  the  pur- 
chasing corporation  is  liable  to  the  creditors 
of  the  selling  corporation  to  tJie  extent  of  the 
value  of  the  property  thus  obtained. 

"Creditors  of  the  old  corporation  cannot  be 
required  to  look  alone  to  the  stock  and  bonds 
which  were  substituted  for  the  real,  tangible 
assets  of  that  corporation.  The  value  of  se- 
curities so  substituted  is  more  or  less  problem- 
atical, and  creditors  should  not  be  forced  to 
surrender  their  claim  against  available,  visi- 
ble assets,  and  transfer  such  claim  to  nev 
securities.  Their  remedy  cannot  thus  be  hin- 
dered and  impaired  for  the  benefit  of  stock- 
holders.   •    •    • 

"Furthermore,  these  were  securities  of  a  for- 
eign corporation,  and  were  distributed  among 
nonresidents  of  the  state,  and  we  are  unwilling 
to  approve  any  device  by  which  tangible  prop- 
erty of  a  corporation  located  here  and  subject 
to  the  debts  of  that  corporation  can  b«  witli- 
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<*rtiwn  from  the  reach  of  creditors  and  dis- 
tributed •mong  nonresident  atoekholdera.  Cor- 
porate creditors  may  not  be  thus  deprived  of 
available  secnrity  for  their  claim  and  forced 
to  resort  to  difficult  and  inconvenient  litigation 
in  foreign  Btates." 
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In  Qrenell  t.  Detroit  Gas  Co.,  112  Mlcb. 
70,  70  N.  W.  413,  a  judgment  creditor  of  the 
Mldilgan  Oas  Company  sought  to  make  the 
Detroit  Gas  Company,  the  purchaser  of  the 
Michigan  Oas  Comi>any,  liable  for  a  Judgment 
against  the  selling  company.  In  that  case 
the  Detroit  Gas  Company  was  organized  for 
the  purpose  of  taking  over  the  business  of 
The  Midilgan  Gas  Company,  and-  pursuant  to 
this  arrangemoit  It  purchased  all  of  the  prop- 
erty and  assets  of  the  Michigan  Gas  Company 
and  paid  for  the  same  by  its  Shares  of  stock. 
TThe  court  said: 

"If  this  transaction  be  viewed  in  the  light  that 
the  defendant  appears  to  desire  it  to  be,  viz., 
that  these  corporations  are  separate  entities, 
and  that  the  Detroit  Gas  Company  purchased 
the  property  of  the  Michigan  Gas  Company, 
yet  the  bill  shows  that  such  purchase  included 
all  of  the  property  of  the  vendor.  It  must 
have  known,  or,  if  not,  it  was  its  duty  to  an- 
derstand,  that  nothing  was  reserved  to  pay  out- 
standing indebtedness,  if  there  were  any.  It 
paid  nothing  to  its  vendor  for  this  plant,  but 
dealt  with  its  stockholders,  paying  to  them,  in 
its  own  capital  stock,  the  price  of  its  purchase; 
thus,  in  effect,  dosing  out  the  corporate  busi- 
ness, and  dividing  its  assets  among  its  stock- 
holders. Under  such  circumBtances,  we  think 
a  legitimate  inference  is  that  the  purchase  was 
made  subject  to  the  application  of  so  much  of 
the  property  as  might  be  necessary  to  the  pay- 
ment of  the  debts  of  the  Michigan  Gas  Compa- 
ny, if  not  with  the  understanding  that  all  debts 
should  be  paid  by  the  purchaser.  Again,  a 
corporation  cannot  sell  all  of  its  property,' and 
take  in  payment  stock  in  a  new  corporation, 
under  an  arrangement  that  has  the  effect  of 
distributing  the  assets  of  the  vendor  among  its 
stockholders,  to  the  exclusion  and  prejudice  of 
its  creditors;  and  a  company  making  such  a 
purchase,  in  consideration  of  an  issue  of  its 
own  stock  to  such  stockholders,  takes  the 
property  subject  to  the  rights  of  creditors. 
Such  an  arrangement  is  a  diversion  of  the  trust 
fund. 

"It  is  said  that  there  is  nothing  to  show  an 
intention  to  defeat  the  creditors  of  the  Michi- 
gan Gas  Company,  as  this  was  not  a  liquidat- 
ed daim  at  the  time  this  transfer  wa^  made. 
•  •  •  Under  the  arrangement,  the  promot- 
ers and  stockholders  of  the  Detroit  Gas  Com- 
pany knew  that  it  was  getting  all  of  the  prop- 
er^ of  the  Michigan  Uas  Company,  without 
provision  for  its  debts,  if  there  were  any.  It 
was  bound  to  know  that  this  property  was 
charged  with  such  debts,  and  ought  not  to  be 
distributed  among  the  stockholders  to  the  ex- 
clusion of  creditors.  It  was  a  party,  then,  to 
a  diversion  of  the  trust  fund,  and,  having  in 
its  possession  such  fund,  holds  it  subject  to 
the  payment  of  debts.  It  cannot  be  called  a 
bona  fide  purchaser  of  the  property,  as  against 
existing  creditors." 


Another  instructtve  case  Is  Hlbemla  In- 
surance Co.  T.  St  liOuis  ft  New  Orleana 
Transportation  Co.  (C.  C.)  IS  Fed.  516.  In 
that  case  it  appears  that  the  Baggage  Trans- 
portation Company  sold  all  of  Its  property 
to  the  St  Louis  &  New  Orleans  Transporta- 
tion Company  In  consideration  of  stock  in 
the  latter  company  and  the  payment  of  cer- 
tain of  its  debts.  The  stockholders  in  the 
two  companies  wen  substantially  identical. 
The  suit  was  to  require  the  purchasing  cor- 
poration to  pay  a  debt  due  by  the  selling 
corporation,  and  the  court  said : 

"The  fair  inference  from  the  transaction  is 
that  the  old  company  was  about  to  be  dissolved 
and  to  cease  to  be.  It  was  to  be  absorbed  by 
the  new  company.  Tliis  is  the  inevitable  con- 
sequence of  the  formation  of  the  new  company, 
composed  substantially  of  the  same  persons,  to 
transact  the  same  business  at  the  same  places, 
and  with  the  same  property.  By  the  transfer, 
the  creditors  of  the  old  company  were  de- 
prived of  the  means  of  enfordng  their  claims. 
Probably  no  officers  of  the  old  company  have 
since  been  elected,  and  it  is  to  be  presumed  that 
none  will  be.  This  being  so,  it  is  at  least 
doubtful  whether  service  of  process  could  be 
obtained  so  as  to  procure  a  judgment  at  law 
against  the  old  company.  And  if  a  judgment 
were  obtained,  it  could  not  be  collected  out  of 
any  assets  in  the  possession  of  the  old  company, 
because  it  had  turned  all  its  assets  over  to  the 
new  company.  It  has  received,  it  is  true,  paid- 
up  stock  in  the  new  company,  but  that  has 
doubtless  been  disposed  of;  or,  if  it  has  not 
been,  it  may  at  any  moment  i>e  transferred. 
Equity  will  not  compel  the  creditor  of  a  cor- 
poration to  waive  his  right  to  enforce  his  daim 
against  the  visible  and  tangible .  property  of 
the  corporation,  and  to  run  the  chances  of  fol- 
lowing and  recovering  the  value  of  shares  of 
stock  after  they  are  placed  upon  the  market. 

"A  distinction  with  respect  to  transactions  of 
this  character  exists  between  a  corporation 
and  a  natural  person.  A  natural  person  may 
sell  all  bis  property,  for  a  fair  consideration, 
if  the  transaction  is  bona  fide,  and  the  buyer 
will  not  be  required  to  take  care  that  the  sell- 
er provides  for  and  pays  all  his  debts.  A  cor- 
poration, unlike  a  natural  person,  by  disposing 
of  all  its  property,  may  not  only  deprive  itsdf 
of  the  means  of  paying  its  debts,  but  may  de- 
prive itself  of  corporate  existence,  and  place 
itself  beyond  the  reuch  of  process  at  law.  At 
all  events,  equity  cannot  permit  the  owners  of 
one  corporation  to  organize  another,  and  trans- 
fer from  the  former  to  the  latter  all  the  cor- 
porate property,  without  paying  all  the  cor- 
porate debts;  and  that  is  the  exact  case  now 
before  us. 

"Here  was  a  corporation  engaged  in  a  profita- 
ble business,  and  owning  and  possessing  prop- 
erty valued  at  |02,000,  exdusive  of  its  fran- 
chise. It  owed  debts  confessedly  amounting  to 
more  or  less  than  the  value  of  its  property. 
It  ceases  to  transact  business.  Its  stock- 
holders organized  themselves  into  another  cor- 
poration, and  all  the  property  is  transferred 
from  the  old  to  the  new.  It  matters  not  that 
the  stockholders  in  the  two  companies  may 
not  be  precisely  identical.  We  are  not  pre- 
pared to  say  that  it  would  make  any  difference 
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if  the  members  of  the  new  company  were  none 
of  them  interested  in  the  old.  The  thing 
which  we  pronounce  unconscionable  is  an  ar- 
rangement by  which  one  corporation  takes  from 
another  all  its  property,  deprives  it  of  the 
means  of  paying  its  debts,  enables  it  to  dis- 
solve its  corporate  existence  and  place  itself 
practically  beyond  the  reach  of  creditors,  and 
this  without  assuming  its  liabilities.  The  fact 
here,  however,  appears  to  be  that  the  owners 
of  the  two  corporations  are  substantially  identi- 
cal, and  hence  there  is  a  still  stronger  case 
in  equity." 

Another  very  pertinent  case  Is  Altoona  ▼. 
Richardson,  81  Kan.  717,  106  Pac.  1025,  26 
L.  R.  A.  (N.  S.)  651.  In  that  case  the  Rich- 
ardson Gas  &  Oil  Company,  a  corpora- 
tion, at  a  time  when  it  was  Indebted  to  the 
dty  of  Altoona  transferred  all  its  proper- 
ty to  the  Altoona  Portland  Cement  Company 
in  consideration  of  $600,000  of  the  common 
stock  of  the  latter  company,  which  contin- 
ued the  same  business  the  Richardson  Com- 
pany bad  been  engaged  in.  Thereafter  the 
dty  sued  and  obtained  Judgment  against 
both  companies  for  its  indebtedness. 

There  was  no  serious  question  as  to  the 
liability  of  the  Richardson  Company,  but  the 
Altoona  Company  contended  that  it  occupied 
the  attitude  of  an  ordinary  purchaser  of 
property,  and,  not  having  contracted  to  pay 
the  indebtedness  of  the  Richardson  Compa- 
ny, it  was  under  no  obligation  to  do  so;  on 
the  other  band,  the  dty  insisted  that  the 
transaction  between  the  two  corporations  was 
a  virtual,  If  not  a  technical,  consolidation — 
that  the  new  company  was  a  successor  of 
the  old  and  liable  for  its  debts. 

In  considering  the  case  and  holding  the 
ptirchasing  corporation  liable,  the  court 
said: 

"In  the  present  case  it  was  not  positively  and 
directly  proved  that  the  old  company  distribut- 
ed among  its  stockholders  the  stock  in  the  new 
company  which  it  received  in  consideration  of 
the  transfer  of  its  property,  but  that  ia  infer- 
able from  the  evidence." 

And  further  said: 

"We  think  it  consistent  with  the  weight  of 
authority  and  in  accordance  with  sound  rea- 
son to  bold  that  the  equitable  right  of  the  cred: 
itor  to  look  for  payment  to  the  property  of  a 
debtor  corporation  is  superior  to  any  title  that 
can  be  acquired  through  such  a  transaction 
as  that  here  disclosed.  We  affirm  the  judg- 
ment upon  the  ground  (.hat  where  a  corporation 
becomes  practically  extinct,  transferring  all 
its  assets  to  another  and  receiving  in  return 
stock  in  the  other  corporation,  which  succeeds 
to  its  business,  the  new  corporation  is  liable, 
to  the  extent  of  the  value  of  the  property  ac- 
quired, for  the  debts  of  the  old  one.  Such  an 
arrangement  is  essentially  a  merger,  and  should 
be  attended  with  the  same  consequences  as  a 
consolidation." 

In  the  editorial  note  to  Luedecke  v.  Des 
Moines  Cabinet  Co.,  32  L..  R.  A.  (N.  &.)  617, 
It  is  said  that— 


"The  transfer  of  the  assets  of  one  corpora- 
tion to  another  may  amount  to  a  merger  in 
fact,  although  the  coii>onite  existence  of  the 
transferrer  corporation  continues.  In  such 
case,  equity  looks  past  the  form  and  at  the 
real  effect  of  the  transaction,  and,  by  an  applica- 
tion of  the  trust  fund  doctrine,  holds  the  trans- 
fer liable  to  the  extent  of  the  assets  received, 
as  in  such  case  it  is  not  a  bona  fide  purcnascr 
for  value." 

In  Chicago  Railroad  Co.  ▼.  Taylor,  183 
Ind.  240,  106  N.  E.  1.  the  court  said: 

"Where  the  property  is  taken  without  com- 
pensation to  the  original  company  other  than 
the  issuance  to  it  of  stock  in  the  new  organi- 
zation, the  latter  should  be  charged  with  such 
unpaid  claims  as  exist  against  the  property 
taken,  at  least  in  an  amount  equal  to  the 
value  of  such  property." 

[8]  Many  other  cases  announcing  prlnd- 
ples  similar  to  those  set  forth  in  tbe  ones 
quoted  from  might  be  referred  to,  but  those 
noticed  are  amply  suffident  for  the  purpos- 
es of  this  case  and  give  abundant  support  to 
the  conclusion  we  have  reached  that  the 
American  Company  should  be  held  liable 
for  the  claim  sued  on. 

It  Is  true  that  In  tbe  cases  referred  to  It 
appeared  that  the  purchasing  corporation  had 
bought  all  tbe  assets  and  property  of  the 
selling  corporation,  while  in  this  case  it  ap- 
pears that  the  selling  corporation  has  some 
pr(^erty  in  another  state;  but  we  do  not 
regard  this  drcumstance  as  sufficient  to  de- 
feat the  wholesome  prlndple  running  through 
these  cases  that  the  rights  of  creditors  are 
superior  to  the  rights  of  stockholders,  and  a 
corporation  will  not  be  allowed  to  defeat  its 
just  obligation  by  sale  or  transfer  of  its 
property  for  no  other  consideration  than 
stocks  or  bonds  In  the  purchasing  corpora- 
tion. We  have  merely  extended  this  whole- 
some prlndple  for  the  better  protection  of 
creditors,  and  this  without  prejudice  to  the 
rights  of  selling  or  purchasing  corporations 
that  desire  to  do  .what  is  right  by  the  cred- 
itors of  the  selling  corporation. 

A  careful  consideration  of  the  facta  In  all 
these  cases  and  the  conclusions  of  the  courts 
makes  it  clear  that  tbe  circumstance  that 
was  ultimately  seized  bold  of  to  make  the 
purchasing  corporation  liable  was  that  the 
selling  one  was  paid  for  Its  property  In  the 
stock  of  the  purchasing  corporation,  and  tbe 
property  of  the  selling  corporation  to  which 
tbe  creditors  might  look  with  certainty  for 
the  payment  of  their  debts  was  turned  over 
to  tbe  purchasing  corporation;  and  cases  In- 
volving questions  like  the  one  we  have  dis- 
close the  farther  fact  that,  when  one  cor- 
poration sells  Its  property  and  business  to 
another,  it  is  usually  the  case  that  the  selling 
corporation  takes  its  pay  in  the  stock  of  the 
purchasing  concern. 

But  the  courts,  locddng  throut^  tbe  various 
forms  Invented  to  Impart  not  only  Taliditr 
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to  the  transaction  but  to  save  the  pnichas-    sufficient  to  satisfy  its  debts.     It  Is  trae 


ing  corporation  from  liability  for  the  debts 
of  the  selling  one,  have,  In  almost  every 
case  In  which  the  selling  corporation  receiv- 
ed notlitng  more  than  stock,  held  the  pur- 
chasing corporation  liable  for  the /debts  or 
the  selling  corporation;  when,  however,  mon- 
ey or  pr<^)erty  of  fair  value  was  delivered 
as  the  purchase  price,  the  purchasing  corpo- 
ration, in  the  absence  of  fraud  or  contract 
obligation,  ,was  relieved  from  liability. 

All  the  cases  also  hold  that  where  there  is 
a  merger,  or  consolidation,  or  reincorpora- 
tion, or  reorganization,  and  a  continuance  of 
the  business  under  a  new  name,  the  corpo- 
ration taking  over  the  assets  and  property 
of  the  corporation  extinguished  for  all  prac- 
tical purposes  will  be  liable  for  its  debts,  and, 
as  before  said,  in  virtually  all  this  class  of 
cases  the  corporation  that  went  out  of  busi- 
ness was  paid  for  its  property  in  stock  of 
the  new   corporation. 

Keeping  these  rulings  in  mind,  it  is  diffi- 
cult to  find  any  substantial  difference  be- 
tween the  methods  of  absorption  often  em- 
ployed, as  in  the  case  of  a  merger  or  rein- 
corporation or  reorganization,  and  a  straight- 
out  sale,  like  the  one  here  in  question,  when 
the  selling  corporation  gets  nothing  but  stock 
in  the  purchasing  one.  It  is  true  there  is 
no  direct  evidence  that  the  stockholders  of 
the  ^dams  received,  or  will  receive,  in  ex- 
change for  their  stock,  the  stodc  of  the 
American  that  was  delivered,  as  shown  by 
the  evidence  to  the  Adams;  but  It  is  fair 
to,  and  we  will,  assume  that  this  stock  was 
turned  over  to  the  Adams  for  distribution 
to  its  stockholders  as  their  rights  may  ap- 
pear, because  they  owned  the  whole  benefi- 
cial Interest  in  the  property  that  was  given 
np  for  this  stock,  and  the  clear  inference 
is  that  the  Adams,  as  a  corporate  entity, 
holds  this  stock  in  trust  for  its  shareholders, 
or  to  be  delivered  to  them. 

Neither  should  it  be.  overlooked  that  the 
record  shows  that  the  American  was  organ- 
ized for  the  sole  purpose  of  taking  over  the 
proiwrty  and  business,  and  pursuant  to  this 
arrangement  did  take  over  the  business  and 
all  the  property  employed  therein  of  the 
Adams  and  the  other  express  companies,  and 
continued  under  a  new  name  and  a  new 
orgunlzatiom  the  precise  business  they  wert 
engaged  in ;  nor  is  it  open  to  doubt  that  the 
great  bulk  of  its  stock  is  owned  by  the 
stockholders  'in  these  old  companies,  al- 
though there  may  be  mtany  new  shareholders. 
Indeed,  it  would  not  be  wide  of  the  mark 
to  say  that  the  American,  under  a  new 
name  and  new  organization,  was  merely 
a  continuation  of  all  the  old  companies,  as 
this  was,  in  eCTect,  the  result  of  the  sale 
and  transfer  of  the  business  and  property 
of  the  old  ones  to  the  new. 

But  It  Is  said  that  the  Adams  is  yet  a 
corporation,  and  owns  property  more  than 


that  it  yet  has  a  corporate  existence,  but  no 
suit  can  be  nudntained  against  It  in  this 
state,  and  all  of  its  property  that  bad  a 
situs  in  this  state  has  been  taken  from  it. 
So  far  as  Kentucky  creditors  are  concern- 
ed, it  Is  nothing  more  than  a  mere  shell, 
and  a  very  empty  one  at  that.  If  it  owns 
tangible  property  of  value,  none  of  it  is  in 
this  state,  and  more  than  likely  it  has  none 
outside  'the  state  that  can  be  seized  and  sub- 
jected by  pursuing  creditors.  .  At  any  rate, 
it  is  plain  that  the  creditor  in  this  state,  in 
order  to  make  his  debt,  would  be  required  to 
go  to  the  state  of  New  Tork  and  find  there. 
If  be  could,  property  to  satisfy  his  debt, 
and  then  resort  to  the  courts  of  New  Tork 
to  try  and  collect  it  We  say  this  because 
the  Adams  Company,  so  far  as  this  record 
shows,  has  no  dispositimt  to  pay  this  debt, 
and,  we  may  assume,  .will  resort  to  every 
possible  means  to  defeat  its  collection. 

Of  course,  a  corporation  may  sell  itsproi>- 
erty  and  all  of  it  of  every  kind.  Just  as  any 
natural  person  may,  and  when  it  does  this, 
and  receives  its  fair  value  in  money  to  pay 
Its  debts,  or  pr(v>erty  that  the  creditor  can 
snbject  to  the  payment  of  its  debts,  a  pur- 
chaser, in  the  absence  of  a  contract  obliga- 
tion, cannot  be  held  for  the  debts  and  11a- 
bilities  of  the  selling  corporation.  But  when 
the  selling  corporation  disposes  of  all  Its 
property  and  takes  tot  it  shares  of  stock 
in  the  purchasing  corporation,  and  both  the 
buyer  and  seller  refuse  to  pay  the  debts  of 
the  seller,  it  is  perfectly  plain  that  the  rights 
of  creditors  of  the  seller  have  been  preju- 
diced by  the  sale;  as  to  them  the  sale  is 
constructively  fraudulent,  and  for  this  rea- 
son  courts  will  hold  the  purchasing  corpora- 
tion liable  for  the  debts  of  the  selling  ona 

[4]  The  substantial  difference  between  a 
corporation  and  an  individual,  so  far  as  the 
sale  of  all  its  or  bis  property  is  concerned,  is 
that  the  corporation  is  a  creature  of  the  taw. 
There  Is  no  i>ersonal  liability.  All  it  has  for 
the  payment  of  Its  debts  is  Its  property  and 
assets,  and  the  law,  for  the  protection  of 
creditors,  has  impressed  this  property  with 
a  trust  character  for  the  payment  of  the 
debts,  and  said  that  the  corporation  holds 
It  for  the  benefit  of  its  creditors,  and  when 
it  parts  with  this  property,  getting  in  return 
nothing  the  creditor  can  subject,  the  law  will 
follow  the  property  into  the  hands  of  the 
taker  and  make  it  liable  to  the  extent  of  the 
value  of  the  property  received. 

When  the  American  bought  the  Adams, 
that  company  bad  for  years  been  engaged  in 
an  extensive  business  throughout  the  United 
States,  and  the  American  must  have  known 
that  it  had  liabilities;  but  no  provision  what- 
ever was  made  for  their  payment,  and  It 
now  says  to  the  creditors  of  the  Adams  In 
Kentucky,  "If  you  want  your  money,  go  to 
the  state  of  New  Tork  and  try  to  get  It" 
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We  will  not  give  our  sanction  to  a  scheme 
like  this,  and  the  conclusion  we  have  reach- 
ed Is  supported  by  abundant  authority. 

Under  all  the  facts  and  circumstances  of 
this  case,  the  American  might  well  be  held 
liable  on  the  theory  that  it  was  merely  a 
continuance  of  the  old  companies  under  a 
new  name.  We  prefer,  however,  to  put  our 
decision  upon  the  distinct  ground  that  when 
one  corporation,  for^gn  or  domestic,  takes 
over  the  business  and  property  of  another 
that  had  in  this  state  sufficient  tangible  prop- 
erty subject  to  execution  to  satisfy  all  its 
debts  in  this  state,  and  pays  for  the  prop- 
erty so  taken  over  in  nothing  more  than  its 
stock,  it  becomes  liable  to  state  creditors  of 
the  selling  corporation  to  the  extent  of  the 
value  of  the  property  it  has  received  tn  the 
sale,  although  the  selling  corporation  nuiy 
retain  its  corporate  entity  for  the  purpose 
of  winding  up  its  affairs,  and  have  in  some 
other  state  property  that  might  be  subject- 
ed to  the  paym«>nt  of  its  debts ;  and  this  up- 
on the  ground  that  such  a  sale  is  ccmstruc- 
tively  fraudulent 

This  rule  is  not  an  unreasonable  or  harsh 
one,  nor  will  it  in  any  manner  interfere  with 
the  sale  by  a  corporation  of  its  property  and 
business,  or  subject  to  loss  the  purchasing 
corporation,  if  it  uses  reasonable  care,  as  it 
may  easily  do,  to  protect  itself  from  the  lia- 
bilities of  the  selling  corporation.  All  It 
need  do  is  to  make  arrangements  in  the  ar- 
ticles of  sale  for  the  payment  of  the  debts 
of  the  selling  corporation  to  the  extent  of 
the  value  of  its  property  conveyed,  and  pay 
for  this  property  in  money  or  other  things  of 
value  that  the  creditors  of  the  selling  cor- 
poration may  look  to  for  the  payment  of 
their  debts.  In  view  of  the  multitude  of 
various  enterprises  in  which  corporations 
are  engaged,  and  the  fact  that  creditors  can 
only  look  to  the  property  of  the  corporation 
for  the  payment  of  their  debts,  it  is  nothing 
more  than  just  and  reasonable  that  the  cor- 
poration sliould  not  be  allowed  to  dispose 
of  its  property  and  business  without  getting 
something  in  return  to  iwy  its  debts. 

In  considering  this  case  we  have  not  thus 
far  noticed  the  authorities  relied  on  by  coun- 
sel for  the  American  Company,  the  principle 
one  being  McAlister  v.  American  Railway  Ex- 
press Co.,  179  N.  C.  556,  108  S.  E.  129.  In 
that  case,  as  in  this,  the  American  Company 
took  over  the  business  and  property  of  the 
Southern  Express  Company  at  the  same 
time  and  for  the  same  reason  and  under  the 
same  circumstances  that  It  took  over  the 
property  and  business  of  the  Adams  Com- 
pany. McAlister  in  that  case  sought  to  make 
the  American  liable  for  a  claim  he  had 
against  the  Southern.  The  facts  of  the  two 
cases  are  as  nearly  alike  as  the  facts  of  two 
cases  could  well  be,  but  the  North  Carolina 
court  reached  the  conclusion  that  the  Amer- 


ican Company  was  not  liable,  putting  its  de- 
cision upon  the  ground  that  the  purchasing 
company,  in  the  absence  of  contract  obliga- 
tion or  fraud,  cannot  be  held  liable  for  the 
debts  of  the  selling  corporation  when  there 
has  been  no  merger  or  consolidation,  and 
the  selling  corporation  does  not  become  ex- 
tinct and  retains  sufficient  property  to  pay 
Its  debts. 

We  do  not,  however,  find  ourselves  willing 
to  agree  with  the  North  Carolina  court,  al- 
though its  decisicm  finds  some  support  in  the 
authorities.  We  are  well  satisfied  that  the 
great  weight  of  modern  authority,  as  well 
as  the  right  of  the  case,  supports  the  con- 
clusion we  have  reached. 

Wherefore  the  judgment  is  affirmed. 


LOUISVILLE  tL  I.  R.  CO.  V.  MURPHY. 

(Court   of   Appeals    of   Kentucky.     March   8, 
1921.) 

1.  Damages  @=>I85(2)— Evideace  as  to  perma- 
nency of  Injuries  must  be  dear. 

When  a  verdict  in  a  personal  injury  case 
is  so  large  that  it  cannot  be  sustained  unless 
the  injuries  are  permanent,  there  must  be  posi- 
tive and  satisfactory  evidence  of  the  permanen- 
cy, and,  if  the  evidence  of  permanency  is  not 
dear,  positive,  and  satisfactory,  the  verdict 
will  be  set  aside  as  excessive. 

2.  Damages  <S=»  1 85  (2)— Evidence  as  te  permsr 
nency  of  Inlurles  held  not  to  sustain  verdict 
of  $15,000. 

In  an  action  for  injuries  to  passenger  in 
derailment,  wherein  it  was  daimed  that  he  had 
sustained  permanent  injnriea  to  his  hip  and 
side  and  to  bis  nervous  system,  evidence  as  to 
the  permanency  ot  injuries  held  not  suffidently 
dear  and  positive  to  sustain  verdict  of  $15,000. 

3.  Damages  <8=:>I73(I)— Effect  of  Injuries  on 
plaintiff's  earning  capacity  and  baslness  con- 
sidered OH  question  of  excessive  damages. 

In  a  personal  injury  action,  the  questions 
of  whether  the  injuries  affected  plaintiff's  earn- 
ing capacity  and  whether  he  was  compelled  as 
a  result  of  the  acddent  to  dispose  of  his  busi- 
ness at  a  loss  are  properly  considered  in  as- 
certaining whether  the  verdict  rendered  is  ex- 
cessive. 

Appeal     frcnn     Olrcuit     Court,     Oldham 

County. 

Action  by  T.  M.  Murphy  against  the  Lou- 
isville &  Intemrban  Bailroad  Company. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals.   Reversed,  with  directions. 

Straus,  Lee  &  Krieger,  of  Louisville,  and 
Willis,  Todd  &  Bond,  of  ShelbyvUle,  tot  ap- 
pellant. 

Edwards,  Ogden  &  Peak,  Fred  Fordit,  N> 
C.  Cureton,  and  Paul  Doherty,  all  of  Loula- 
vUle*  for  appellee. 
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TURNER,  0.  On  the  morning  of  May  3, 
191T,  the  appellee,  ItTorphy,  was  a  passenger 
on  one  of  appellant's  cars  going  Into  liouls- 
%-iIle.  While  running  at  a  high  rate  of 
sp«>etl  on  a  curve  near  Anchorage,  the  car 
left  the  track  and  appellee  received  several 
injuries  in  the  nature  of  cuts,  bruises,  and 
minor  fractures  hereinafter  considered. 

"Pbis  is  an  action  by  appellee  for  damages 
growing  out  of  his  injuriea  on  that  occasion, 
and  np<Mi  a  trial  the  Jury  returned  a  verdict 
for  $15,000,  upon  which  judgment  was  en- 
tered, and,  the  oon^auy's  motion  for  a  new 
trial  having  been  overruled,  it  has  appealed. 

The  only  ground  tqxm  which  a  reversal  Is 
asked  is  that  the  verdict  was  grossly  exces- 
sive, and  a  consideration  of  that  question 
involves  an  analysis  of  the  whole  evidence 
iH^ring  upon  the  injuries  received  and  their 
xtature  and  extent. 

In  additl<»  to  the  evidoice  of  the  plaintiff 
blmself  as  to  the  injuries,  there  were  in- 
troduced <»i  this  issne  for  the  plaintiff  Drs. 
Mason,  "Weldner,  and  P<^e,  and  for  the  de- 
fendant Drs.  Harris  and  Abell. 

Of  these  five  physicians  who  testified,  Dr. 
Mason,  who  lived  near  the  scene  of  the  ac- 
cident, first  reached  appellee  after  his  in- 
juries. Dr.  Weldner,  who  bad  formerly  been 
appellee's  family  physlolau,  was  sent  for 
upon  bis  arrival  at  the  hospital  at  Louis- 
ville an  boor  or  so  after  the  injury,  as  was 
Dr.  Abell,  a  distinguished  surgeon  of  that 
-city.  Dr.  Pope  .first  examined  the  appellee  a 
little  more  than  a  year  after  the  accident 
and  treated  him  for  some  time,  and  Dr.  Pope 
was  present  when  Dr.  Harris,  a  representa- 
tive of  aK>eIlant,  examined  the  appellee  a 
few  days  before  the  trial,  which  occurred 
more  than  two  years  after  the  accident. 

Appellee  himaelf  testifies  that  immediate- 
ly after  the  accident  he  was  unconscious 
for  a  short  while;  that  he  recovered  con- 
sciousness before  he  was  removed  from  the 
car  and  taken  across  the  street  to  a 
grocery  store;  that  he  was  bleeding  freely 
and  had  many  cuts  on  his  body;  that  Dr. 
Mason  arrived  shortly  after  the  accident 
and  dressed  his  wounds;  that  he  remained 
there  for  one-half  or  three-quarters  of  an 
hour,  when'  he  was  taken  in  an  automobile 
to  the  St  Joseph's  Infirmary  in  Louisville; 
that  Dr.  Weldner,  who  had  been  his  family 
physician,  was  sent  for,  but  did  not  come 
immediately,  and  that  Dr.  Abdl  was  also 
sent  for;  that  he  bad  two  ribs  broken  on 
the  left  side;  that  the  temporary  bandages 
were  removed  when  he  reached  the  infirmary 
and  bis  several  wounds  were  rehandaged; 
that  his  nose  was  broken  and  there  were 
other  cuts  and  bruises  on  his  head,  and 
that  there  was  a  cut  (not  very  deep)  on  his 
neck ;  that  be  remained  at  the  infirmary 
two  or  three  weeks,  he  supposes,  and  was 
under  the  care  of  the  doctors  all  that  time; 
that  at  the  expiration  of  that  time  he  was 
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taken  to  his  home  near  Crestwood,  and  that 
it  was  two  weeks  after  he  came  home  before 
he  went  out  much,  although  he  was  out  oa 
the  porch  during  that  time;  that  he  had 
never  been  able  to  do  very  much  business 
since  the  accident;  that  about  thirteen  years 
before  the  accident  in  question  he  had  re- 
ceived an  injury  to  his  right  foot  in  a  street 
car  aocidrait  in  Louisville,  as  a  result  of 
which  it  had  been  necessary  to  amputate 
two  of  his  toes  on  that  foot;  that  in  the 
accident  here  involved  his  hip  and  back  were 
bruised,  and  he  still  suffered  a  good  deal 
of  pein  and  was  no  better  at  the  time  of  the 
trial  than  be  was  two  months  after  the  ac- 
cident; that  be  had  not  slept  well  since 
the  accident,  and  that  he  was  then  deaf  in 
his  left  ear  from  the  lick  on  the  side  of  bis 
head  received  In  the  accident;  that  he  had 
been  under  the  care  of  a  doctor  most  of 
the  time  since  the  accident  occurred;  that 
Dr.  Ab^l  was  the  principal  man  in  charge  of 
his  case  while  he  was  at  the  infirmary ;  that 
he  was  able  to  go  to  his  place  of  business 
in  Louisville  In  six  or  seven  weeks  after  the 
accident,  and  that  in  August  following  he 
wait  to  New  Tork  unaccompanied;  that  he 
drove  his  own  automobile  almost  every  day 
and -had  no  difiiculty  running  it  for  short 
trips. 

Dr.  Mason,  who  was  the  first  physician  to 
reach  the  appellee  after  his  injury,  testified 
as  follows: 

"Q.  At  that  time  ffid  yon  know  the  plaintiff, 
T.  M.  Murphy?  A.  I  knew  him,  but  was  not 
personally  acquainted  with  him;  I  knew  who 
he  was. 

"Q.  I  will  ask  yov  to  state  to  the  jury  wheth- 
»  or  not  on  that  occasion  you  saw  Mr.  Mac" 
phy?    A.  Yes,  sir. 

"Q.  What  was  bis  condition?  Describe  it 
fully  to  the  jury.  A.  He  had  a  cut  about  3% 
or  4  inches  on  the  left  side  of  the  face,  a  cut 
on  the  nose  and  on  the  left  side  of  the  neck; 
he  had  another  bruise  over  the  hip  and  on  the 
left  side  of  the  back;  there  were  little  cuts 
all  over  the  body  from  glass. 

"Q.  What  did  you  do  for  him.  Doctor?  Be- 
fore tiiat,  however,  did  you  ever  make  an  ex- 
amination to  ascertain  wheUier  or  not  there 
were  any  fractures?     A.  Yes,  sir. 

"Q.  What  did  you  find  as  to  that?  A.  I  think 
his  nose  was  fractured,  I  think.  I  don't  know 
what  the  X-ray  afterwards  taken  showed,  but 
the  cut  on  the  side  of  the  face  I  sewed  that  up 
immediately,  took  about  nine  or  ten  stitches  at 
the  time.  The  rest  of  the  injuries  I  put  on 
first  aid  and  sent  him  on  into  the  St.  Joseph 
Infirmary  in  Louisville. 

"Q.  Did  you  examine  his  ribs?     A.  Yes.  sir. 

"Q.  What  condition  were  tb^y  in?  A.  Frac- 
tured; I  don't  know  whether  there  was  a  com- 
plete separation  or  not. 

"Q.  Which  side?    A.  Left  sid<. 

"Q.  Did  you  examine  his  hip?     A.  Yes,  sir. 

"Q.  Did  you  examine  the  condition  of  bis 
left  hip  and  left  leg?  A.  There  were  bruises 
over  the  left  hip  and  back  and  left  leg. 

"Q.  Where  was  ^e  taken.  Doctor?  A.  St 
Joseph  Infirmary. 
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"Q.  Did  you  or  not  accompany  Um  to  the 
hospital?  A.  No,  air;  I  didn't  go  in  with  him, 
but  went  in  my  maijiine  a  little  while  after- 
wards. 

"Q.  How  often  did  you  see  him  nfter  that? 
A.  I  saw  him  twice  after  that  with  Dr.  Abell. 

"Q.  St.  Joseph  Infirmary,  waa  it?  A.  Yea, 
sir.     •     •     • 

"Q.  I  would  like  for  you.  Doctor,  to  describe 
to  the  jury  the  suffering  Mr.  Murphy  endured  on 
account  of  his  injury.  A.  The  cut  on  the  face 
was  quite  painful,  extending  in  length  nearly 
four  inches,  and  the  bruises  over  the  body  were 
quite  painful,  and  there  was  a  good  deal  of 
Bwelling  on  the  left  side  of  the  body,  on  the 
left  hip.  He  was  sufEering  a  great  deal  of 
pain  when  I  saw  him. 

"Q.  What  evidence  of  any  shock  did  you  ob- 
serve? A.  Well,  the  most  pronounced  probably 
was  the  excitement  he  was  under  there;  there 
vk-as  a  slight  dilation  of  the  left  pupil  when  I 
saw  him. 

"Q.  What  did  that  indicate.  Doctor?  A.  Indi- 
cated that  there  was  some  jar  or  qpntuslon 
to  the  spine. 

"Q.  Doctor,  did  you  pre8cril>«  anything,  give 
him  anything  to  relieve  him?  A.  I  gave  him 
one-quarter  of  a  grain  of  morphine  and  one 
hundred  and  fiftieth  of  a  grain  of  atropin  to 
relieve  the  pain. 

"Q.  Doctor,  you  went  down  to  see  Mm  after 
he  was  at  the  hospital  and  saw  him  with  Dr. 
Abell?    A.  Yes;    twice. 

"Q.  You  have  not  seen  liim  since  to  examine 
him?    A.  Not  professionally." 

Dr.  Weldner  testified  as  follows: 

"Q.  How  long  have  you  been  acquainted  with 
Mr.  Murphy?  A.  Possibly  about  10  or  16 
years  before  this  accident. 

"Q.  Did  you  see  him  on  May  3,  1917,  at  titie 
St.  Joseph  Infirmary  in  Louisville?  A.  Yes, 
sir. 

"Q.  I  wish  you  would  turn  to  the  jury  and 
tell  the  jury  in  what  condition  you  found  him. 
A.  I  saw  him  on  May  3,  1917,  some  time  in 
the  morning,  and  we  examined  Mr.  Murphy 
carefully  at  the  time.  I  think  present  at  the 
same  occasion  was  Dr.  Abell  and  Dr.  Mason. 
I  don't  know  whether  anybody  else  was  pres- 
ent or  not;  I  think  Dr.  Henderson  was  pres- 
ent at  one  time.  Mr.  Murphy  gave  as  the 
history  of  being  or  having  been  hurt  in  a  rail- 
road accident  or  street  car  accident,  which- 
ever it  may  be.  We  examined  him.  He  was 
suffering,  of  course,  in  general  from  a  shake-up, 
and  the  objective  symptoms  wero  as  follows: 
We  found  at  the  time  that  this  man  had  cuts 
about  the  face  and  lip,  bleeding,  of  course,  and 
slightly  about  the  left  ear,  Uis  back  pained 
him  a  great  deal  and  was  very  sore,  and  was 
very  sore  and  stiff  on  pressure  and  manipula- 
tion. We  diagnosed— we  made  a  diagnosis  of 
two  ribs  being  broken  on  the  left  side,  possibly 
the  tenth  and  eleventh  ribs;  he  had  a  broken 
nose;  then  he  had  on  ugly  semicircle  or  cut  on 
the  left  side  of  his  temple;  this  was  quite  an 
extensive  injury  and  required  attention  by  the 
surgeon  and  by  a  good  many  stitches  at  the 
time.  In  addition  we  noticed  a  loss  of  blood  in 
the  left  ear.  This  is  all  I  noticed,  and  all  my 
notes  show  about  Mr.  Murphy.  I  saw  liim 
afterwards   with  Dr.  AbeU   until  he  left  the 


hospital.  I  saw  Mr,  Murphy  professionally 
again  in  December,  I  think  the  20th  of  Decem- 
ber,  and  really  for  the  purpose  of  a  re-examina- 
tion. At  the  time  he  came  to  me  and  wanted 
to  find  out  whether  I  could  do  anything  for  him. 
He  was  then  suffering  with  stiffness  and  con- 
siderable pain  in  his  Iwck.  That  was  the  pro- 
nounced feature.  His  gait  was  hampered  by 
this  stiffness.  I  found  him  'in  pretty  good 
shape  except  this  loss  of  blood. 

"Q.  Doctor,  prior  to  Jlay  8,  1917,  state 
whether  or  not  Mr.  Murphy  was  a  robust-look- 
ing man  or  otherwise;  active  man  in  his  busi- 
ness. A.  I  have  always  known  him  to  be  ac- 
tively engaged  in  his  business;  that's  the  way 
I  first  met  him. 

"Q.  Yon  had  been  his  family  physician,  I 
believe?    A.  Yes,  sir. 

"Q.  Had  you  ever  treated  Mr.  Murphy,  that 
you  remember  of.  Doctor?    A.  Yes. 

"Do  you  remember  what  it  was  for?  A.  He 
had  some  trouble  about  his  liver,  gall,  at  the 
time;  tliat's  been  many  years  ago;  be  bad  got- 
ten a  kind  of  catarrhal  jaundice. 

"Q.  He  recovered  from  that?     A.  Yes. 

"Q.  Assuming,  Doctor,  that  at  this  time.  May, 
1919,  Mr.  Murphy  still  suffers  pain,  that  be 
still  has  this  stiffness  in  his  left  hip,  so  that 
he  is  compelled  to  drag  the  left  leg  alcmg  and 
walk  with  a  cane,  asstmiing  that  that  condition 
exists  to-day,  could  yon  state  whether  or  not 
his  injuries  were  permanent  that  he  received 
May  3,  1917,  in  this  accident?  A.  If  he  is  still 
in  that  fix,  in  that  condition,  at  the  present 
time,  I  don't  know  how  long  it  may  last;  if 
the  injury  received  was  long  ago  leaving  marks, 
it  will  probably  leave  marks  for  a  longer  time. 

"Q.  Along  in  bis  age,  52  years  of  age,  what 
would  you  say  about  it?  A.  He  is  about  102 
the  way  he  talks  here  tliis  morning. 

"Q.  Have  you  noticed  any  difference.  Doctor, 
since  this  accident  in  iiis  manner?  A.  More 
to-day  than  any  time  before;  I  noticed  lum 
being  kind  of  sluggish.  What  it  is  due  to,  I 
don't  know." 

Dr.  Pope  testified  as  follows: 

"Q.  Were  you  called  upon  at  any  time  t* 
treat  the  plaintiff  in  this  case,  Mr.  T.  M.  Mur- 
phy? If  BO,  when,  and  tell  the  jury  what  con- 
dition you  found  him  in?  A.  I  first  saw  liim 
on  May  18,  191S,  and  gave  bim  at  that  time  a 
very  careful  and  what  I  thought  was  a  very 
thorough  examination. 

"Q.  State  to  the  jury  whether  or  not.  Doc- 
tor, at  that  time  he  came  to  you  for  relief. 
A.  Yes,  sir;   he  applied  to  me  for  treatment 

"Q.  What  did  you  find  the  matter  with  him? 
A.  Well,  at  that  time  I  found  that  he  was 
suffering  from  a  very  considerable  condition  of 
shock  of  the  nerves,  let-down;  that  he  was 
very  morbid  and  worried  and  fretted  about 
matters;  also  there  were  visible  evidences  of 
injury.  He  had  told  me  his  condition  and  how 
the  accident  occurred,  I  found  that  he  had  on 
the  left  side  of  the  skull,  extending  from  the 
temple  back  towards  the  ear,  a  crescent-like 
scar  of  about  3>^  or  4  inches.  He  also  had  a 
scar  upon  his  nose  and  one  upon  the  back  of 
his  neck  on  the  left  side,  all  of  which  were 
loose,  free,  and  movable  scars.  He  had  a  brok- 
en nose,  and  there  was  a  spot  of  tenderness 
and  an  enlargement  to  the  last  two  ribs  on 
the  left  side,  just  where  they  come  out  from 
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tbe  spine.  I  found  the  left  leg  fairly  swollen; 
it  waa  poorly  moTable;  he  moved  with  diffi- 
culty at  the  left  hip  joint,  and  in  my  opinion  iie 
had  probably  at  that  time  an  inflammation  of 
the  nerves  that  supplied  tbe  left  leg  from  the 
hip  joint  down  to  tbe  toes.  I  found  that  what 
we  call  tbe  sacro-iliac  joints  or  joints  between 
the  lower  part  of  the  spine  and  the  great  big 
hip  bones,  I  found  they  had  been  wrenciied  or 
dislocated;  they  were  fixed,  especially  the  left 
one.  There  was  a  very  plain  and  mariced  loss 
of  hearing  in  the  left  ear  to  the  ordinary  phy- 
sical tests.  I  make  no  claim  to  making  any 
special  knowledge  of  the  tests  of  tbe  ear,  but 
to  the  ordinary  testa  of  the  voice  at  a  distance 
and  whisper  there  was  a  very  marked  loas  of 
hearing.  When  we  tested  hi*  blood  we  found 
it  to  be  extremely  thin;  if  I  remember  cor- 
rectly, he  had  a  loss  of  40  per  cent,  of  the 
value  of  his  blood;  there  was  a  very  marked 
weakness  of  the  heart  muscles,  and  enlarge- 
ment of 'the  heart,  and  a  probable  commencing 
trouble  with  one  of  tbe  valves  of  the  heart 
That  was  what  I  found  when  I  examined  Mr. 
Marphy. 

"Q.  Doctor,  assun^g  that  on  May  3,  1917, 
Mr.  Murphy,  while  a  passenger  on  an  inter- 
urban  car,  tiie  car  going  at  the  rate  of  20  or 
25  or  30  milea  an  hour,  jnmped  the  track,  and 
the  car,  the  body  of  the  car,  struck  a  tree  and 
overturned,  and  Mr.  Murphy  was  pinned  down 
by  the  debris  from  the  wreck,  would  yon  say 
that  the  injuries  wiiich  yon  found  him  to  be 
suffering  from  on  May  18,  1918,  could  or  not 
have  been  reasonably  attributable  to  that  ac- 
cident?    A.  Yes,  ait. 

**Q.  Doctor,  going  liack  to  tbia  injury  to  the 
hip,  the  sacro-iliac  aa  you  doctors  deecribe  it, 
how  does  that  affect  hi*  walk  or  his  ability  to 
walk  freely  aa  a  person  who  hasn't  that  trou- 
ble? A.  It  would  make  it  difficult  for  a  per- 
son to  walk. 

"Q.  State  whether  or  not  it  is  painful.  A. 
Tee,  air;  it  is  always  painful. 

"Q.  Have  you  examined  Mr,  Murphy  and 
treated  him  since  that  first  visit  in  May,  1918, 
for  the  purpose  of  trying  to  relieve  him.  Doc- 
tor? A.  Yea,  sir;  I  saw  Mr.  Murphy,  I  don't 
remember  how  many  times,  right  after  he  con- 
pnlted  me  in  May,  1918,  and  then  I  have  seen 
him  several  times  irince  then,  but  I  don't  re- 
member just  bow  many  times. 

"Q.  When  was  the  last  time  you  examined 
him.  Doctor?     A.  Day  before  yesterday. 

"Q.  In  company  with  whom?    A.  Dr.  Harris. 

"Q.  Dr.  Harris  representing  tbe  street  car 
company?     A.  Yes,  sir. 

"Q.  What  did  you  find  his  condition  to  be 
day  before  yesterday  as  compared  with  the 
condition  you  found  in  May,  1918,  Doctor? 
A.  As  far  as  his  general  nervous  condition  is 
concerned,  I  don't  think  there  is  very  much 
difference,  or  there  was  very  much  difference; 
I  think  that  the  condition  of  the  two  ribs  was 
somewhat  l>etter;  I  think  they  were  less  ten- 
der, less  swollen;  I  think  there  was  aome  less 
swelling  at  the  left  hip  joint,  and  a  very  plain 
decrease  in  swelling  in  the  left  leg,  and  that 
neuritis  was  some  better. 

"Q.  What  waa  the  condition  of  his  hearing  as 
compared  with  that  in  1918?  A.  Very  much 
worse. 

"Q.  How  would  that  affect  his  general  nerr- 
ons  condition,  Doctor?    A.  Make  it  worse. 
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"Q.  Will  yon  state  whetiier  ot  not.  Dr.  Pope, 
his  injuries  are  permanent?  A.  I  consider 
them  to  be  permanent. 

"Q.  Do  you  know  of  any  treatment  that 
medical'  science  can  give  him  to  relieve  those 
conditions?  A.  Having  said  I  thought  they 
were  permanent,  I  do  not  think  there  are  any 
treatments  that  will  cure  those  conditions.  His 
trouble  can  be  ameliorated  so  that  he  can  be 
made  more  comfortable,  but  in  my  opinion  Mr. 
Murphy  ia  damaged  goods,  and  he  will  remain 
that  way  the  rest  of  bis  life." 

Dr.  Harris  testified  as  follows: 

"Q.  Doctor,  at  the  instance  of  the  Louisville 
&  Interurban  Railroad  Company  did  you  make 
an  examination  of  the  plaintiff  in  this  case,  Mr. 
T.  M.  Murphy?     A.  I  did. 

"Q.  Where  did  you  make  that  examination? 
A.  I  made  it  in  the  presence  of  Dr.  Gurran 
Pope,  in  his  place  of  business. 

"Q.  Where  is  Dr.  Pope's  place  of  business? 
A.  On  Chestnut  street,  in  the  eitr  of  Louis- 
viUe. 

"Q.  When  did  you  make  that  examination? 
A.  At  2:30  on  the  23d  of  May. 

"Q.  What  kind  of  an  examination  did  you 
make?  A.  I  made  a  very  thorough  examina- 
tion. 

"Q.  Doctor,  what  evidence  of  injury  did  you 
find  upon  your  examination,  if  any  ?  A.  Well,  I 
found  that  Mr.  Murphy  had  a  scar  over  his  left 
temple.  I  think  it  ^owed  he  bad  had  some  in- 
jury up  above  the  left  ear,  over  the  temple. 
They  had  healed  up  very  nicely.  There  waa 
evidence  that  he  had  had  an  injury  there,  some 
litUe  scar. 

"Q.  Oo,  ahead.  A.  He  had  a  white  scar  on 
the  side  of  his  neck  about  an  inch  long  run- 
ning from  before  backwards,  with  evidence  of  a 
cut,  a  slight  cut,— the  muscles  were  not  cut— 
which  he  said  he  sustained  in  the  acKident  that 
day  I  was  examining  him.  I  found  on  examin- 
ing Mr.  Murphy  tiiat  he  had  at  some  time  in 
his  former  life  sustained  some  injury  which 
necessitated  a  partial  amputation  of  his  foot 
He  would  not,  however,  let  me  look  at  his 
toot 

"Q.  Could  you  tell  from  his  shoe  how  much 
of  his  foot  had  been  amputated?  A.  Not  pos- 
itively; it  looked  to  me  like  he  had  had  what 
we  call  'Chopart  amputation  of  his  toes.' 

"Q.  Go  ahead.  Doctor.  A.  He  also  had  sus- 
tained early  in  his  life  a  fractured  kneecap; 
had  a  big  white  scar  over  his  kneecap,  with  a 
healing  of  the  bone,  but  with  a  deformity  of 
the  bone. 

"Q.  That  was  not  caused  from  this  injury, 
was  it?  A.  No,  sir.  He  claimed  to  have  had 
two  ribs,  two  fractured  ribs  on  the  left  side, 
near  the  spine.  He  complained  of  some  ten- 
derness when  I  pressed  over  that  repon.  His 
ribs  had  healed  up.  There  was  no  crepitation. 
He  also  claims  or  complains  of  some  tender- 
derness  over  the  sacro-iliac  joint  or  connection 
between  the  sacrum  and  ilium,  represented  by 
this  part  of  the  back  (witness  indicating  to 
tbe  jury  on  his  own  back),  the  lower  part  of 
the  back;  there  was  no  severe  tenderness;  he 
had  no  atrophy  of  the  muscles;  he  had  no  evi- 
dence of  a  separation  of  the  sacro-iliac  joint 

"Q.  Was  there  any  other  evidence  of  any  in- 
jury there.  Doctor,  except  that  he  complained  of 
some  tenderness?     A.  No,  air;    the  examina- 
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tion  was  entirely  subjective;  symptoms  were 
subjective. 

"Q.  By  subjective  what  do  you  mean,  Doc- 
tor? A.  I  mean  that  there  was  nothing  that 
I  could  discover  that  revealed  any  injury  ex- 
cept what  he  complained  of.  He  seemed  to 
have  some  difficulty  in  hearing  on  one  side.  I 
was  not  prepared  in  my  examination  to  exam- 
ine the — ^look  at  the  eardrum;  he  told  me  that 
Dr.  Pfingst  had  examined  him  for  that;  and 
that  IB  as  far  as  I  went  with  that  examination. 
However,  I  did  try  to  ascertain  what  the  trou- 
ble was  in  his  ears,  and  looked  at  the  records 
in  Dr.  Piingst's  office. 

"Q.  As  a  matter  of  history,  you  did  go  and 
look  at  the  records,  did  you.  Doctor?  A.  Yes, 
sir;  I  went  to  Dr.  Pfingst's  office  and  looked 
at  the  records. 

"Q.  Did  he  tell  you  that  he  had  been  to 
Dr.  Pfingst's?  A.  Yes,  sir;  he  told  me  that  he 
had  been  there,  and  I  went  there  to  see  the 
records;    I  took  his  temperature. 

"By  Mr.  Lee:  Will  you  gentlemen  (referring 
•  to  counsel  for  the  plaintiff)? 

"By  Mr.  Peak:    Yes,  sir. 

"Q.  What  did  the  records  disclose,  Doctor? 
(Question  objected  to  by  Mr.  R.  F.  Peak,  of 
counsd  for  the  plaintiff.  Objection  sustained,, 
to  which  ruling  of  the  court  the  defendant  by 
counsel  excepted.) 

"Q.  Well,  go  ahead,  Doctor.  A.  Mr.  Mur- 
phy's temperature  was  normal  when  I  examined 
him.  I  took  his  blood  pressure.  His  sj-stolic 
pressure  was  125  millimeters  of  mercury.  That 
means  the  power  of  his  heart  to  squeeze  the 
blood  into  his  vessels.  His  diastolic  pressure 
was  65  millimeters  of  mercury.  The  difference 
between  the  two  makes  the  remaining  pressure 
in  the  blood  vessels.    That  was  60.    ' 

"Q.  What  does  all  that  indicate,  Doctor?  A. 
That  means  that  it  is  pretty  good  for  a  man  of 
his  age,  for  the  reason  there  is  not  any  de- 
cided discrepancy  between  his  systolic  pressure 
and  diastolic  pressure  at  65  and  his  pulse  pres- 
sure at  60. 

"Q.  Go  ahead,  Doctor.  A.  I  examined  his 
urine,  and  the  urine  reveals  the  fact  that  he 
is  suffering  from  a  slow  form  of  interstitial 
nephritis. 

"Q.  What  is  nephritis?  A.  It's  what  we  com- 
mohly  call  Bright's  disease;  it  is  an  inflamma- 
tion of  the  kidneys. 

"Q.  "What  organ  does  Bright's  disease  affect? 
A.  Kidney.  Special  gravity  of  his  urine  was  1,- 
008.  It  ought  to  be  1,020.  He  had  albumen 
present  in  small  amounts,  which  to  the  physi- 
cian is  a  pronounced  and  positive  sign  of  degen- 
eration in  the  kidney.  He  also  has  a  heart  le- 
sion, known  as  the  mitral  lesion.  This  is  on  old 
lesion,  in  my  opinion,  and  due  from  or  rather 
to  the  possibly  long-continued  intoxication  of 
bis  system  from  his  kidney.     •     •     • 

"Q.  Was  there  any  evidence  of  anything  in 
his  system  to  cause  heart  trouble,  or  nephritis, 
or  kidney  trouble?  To  what  did  you  attribute 
that  in  your  examination?  A.  Well,  as  I  said 
before,  I  attributed  his  heart  lesion  to  the 
slow  intoxication  of  his  body,  and  perhaps  a 
long  intoxication  of  his  body  from  poisons  with- 
in bis  body;  that's  the  only  way  it  is  produced. 

"Q.  Doctor,  did  Mr.  Murphy  walk  with  a 
limp  when  you  saw  him?    A.  Yes;  he- did. 

"Q.  TNTiat  caused  that  limp?  A.  WeU,  the 
only  cause  that  I  could  find  for  his  limp  was 


that  he  had  had  a  partial  amputation  of  his 
foot;  then  he  had  an  injury  on  the  kneecap, 
an  old  injury;  that  probably  had  something  to 
do  with  it. 

"Q.  Was  there  any  condition  there  of  the  hip 
that  would  cause  him  ito  limp  or  necessitate  his 
using  a  walking  stid^?  A.  None  that  I  could 
discover  by  a  physical  examination.  I  stripped 
him  and  looked  him  over.  I  tested  him  for 
mobility  of  his  hip  joints.  Should  he  have  had 
any  fixation  of  the  hip  joint,  he  would  have  had 
a  surgical  condition  known  as  lacosis  of  the 
spine.     »     •     • 

"Q.  From  the  history  of  his  case  that  yon 
had  and  from  your  examination,  to  what  would 
you  attribute  the  Bright's  disease  or  nephritis 
which  he  has?  A.  Nephritis,  known  as  inter- 
stitial nephritis,  which  he  has,  is  generally  that 
condition  which  arrives  in  the  meridian  or  aft- 
ernoon of  life,  due  perfaapa  to  overindulgence  in 
the  good  things  of  life." 

Dr.  Abell  testified  as  follows: 

"Q.  Dr.  Abell,  please  state  whether  or  not 
you  are  acquainted  with  Mr.  Tom  Mnrphy,  the 
plaintiff  in  this  case.    A.  Yes. 

"Q.  Plaintiff  claims  that  he  was  on  the  car 
on  the  3d  day  of  May,  1917,  when  it  left  the 
track  at  Anchorage  and  turned  over  and  he 
was  injured.  State  whether  or  not  you  treated 
him  for  said  injuries.     A.  Yes. 

"Q.  When  did  you  first  see  him  and  where? 
A.  I  saw  him  on  May  3,  1917,  at  St  Joseph's 
Infirmary,  Louisville,  Ky. 

"Q.  What  examination  did  yon  make,  and 
what  injuries  did  you  discover?  A.  A  careful 
physical  examination  was  made;  examination 
of  urine  was  made,  and  X-ray  examination  was 
made. 

"Q.  Please  describe  as  near  as  you  can  in 
detail  the  nature  and  character  and  extent  of 
bis  injuriea.  A.  Mr.  Murphy  presented  multi- 
ple injuries  to  head  and  face.  In  left  temple 
the  skin  and  scalp  were  cut  entirely  through, 
the  wounds  extending  three  or  four  inches  in 
length.  Nose  was  badly  bruised  and  deformed, 
presenting  cuts  which  extended  through  skin 
and  underlying  flesh.  The  lower  lip  presented 
a  cut  just  above  the  skin.  The  remainder  of 
the  head  and  face  showed  many  bruises  and 
contusions,  into  some  of  which  dirt  had  been 
thoroughly  ground.  Both  eyes  were  blackened 
by  the  effusion  of  Mood  in  orbits.  He  suffered 
much  pain  in  his  back,  left  side,  and  left  hip, 
confining  him  to  bed  for  some  days.  X-ray  ex- 
amination failed  to  show  any  fracture  of  skull 
or  any  fracture  about  the  pelvis  or  left  hip; 
and  as  well  as  I  remember  two  ribs  were  brok- 
en posteriorly  on  left  side. 

"Q.  How  long  did  you  treat  him  for  his  in- 
juries at  the  infirmary?  A.  From  May  3d  un- 
til May  16th. 

"Q.  What  progress  or  recovery  did  he  make 
during  that  treatment?  A.  His  progress  was 
satisfactory,  but  even  at  the  time  he  left  the 
hospital  he  complained  of  pain  in  his  left  aide 
and  left  hip. 

"Q.  Did  you  treat  him  after  he  left  the  in- 
firmary and  went  to  his  home?  If  so,  how 
long?     A.  No. 

"Q.  Please  state  the  daracter  of  the  recov- 
ery that  he  finally  made  when  you  ceased  to 
treat  him.    A.  I  considered  it  satisfactory,  par- 
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ticolarly  as  there  were  no  objectiTe  sitrna  of 
ixkjxay  to  hip. 

"Q.  State  whether  or  not  he  had  any  injury  to 
his  hip,  and,  if  so,  which  hip,  the  natnre  and 
extent  of  such  injury.  A.  Yes,  left  hip,  which 
from  exclusion  of  bone  injuries  by  X-ray  must 
have  been  of  the  nature  of  a  sprtdn. 

"Q.  State  whether  or  not  any  of  his  inju- 
ries are  permanent,  and,  if  so,  state  which  in- 
juries are  permanent     A.  I  do  not  think  so. 

"Q.  Describe  and  state  the  nature  and  char- 
acter of  the  injury  io  his  head.  A.  See  an- 
swer to  qnestion  6,  beginning  'Mr.  Murphy 
presented  multiple  injuries  to  head  and 
face.     •     *     •• 

"Q.  State  whethw  or  not  he  had  any  shock 
or  injury  to  the  spinal  cord,  or  to  the  brain? 
A.  Ko;  he  presented  no  such  symptoms  at  the 
time. 

"Q.  What  was  the  general  condition  of  l||Iar- 
pby  at  the  last  time  yon  examined  him  for 
treatment?  A.  Condition  was  fairly  good;  ex- 
amination being  made  on  May  Id,  1917. 

"Q.  "What  injury,  if  any,  wfts  done  to  his  g^- 
eral  nervous  syatem?  A.  Such  injury,  if  pres- 
ent, was  pnrdy  a  subjective  one." 

Croes-interrogatories  and  answers: 

"Q.  State  whether  or  not  the  answers  to  the 
direct  interrogatories  are  given  by  you  from 
memory  or  from  your  records.  A.  These  are 
(riven  from  memory  assisted  by  the  appended 
statement  of  mine  of  date  of  November  2t(, 
1M7. 

"Q.  State  whether  or  not  the  statements  con- 
tained in  tiie  attadied  letter  addressed  by  you 
to  Mr.  L.  K,  Curtis,  dated  November  26,  1917, 
fairly  represent  the  condition  of  the  plaintiff 
during  the  time  he  was  under  your  care  and 
treatment.    A.  Yes. 

"Q.  Assuming  that  Mr.  Murphy  is  still  un- 
der the  care  of  physicians,  and  that  he  still 
suffers  pain  in  his  left  hip  and  aide,  and 
assuming  that  he  is  still  required  to  use  &  cane 
in  walking,  state  whether  or  not  in  your  opin- 
ion his  injuries  are  permanent.  A.  Granting 
the  assumption  to  be  true,  the  condition  must 
be  a  neuritis,  which  is  an  unusually  obstinate 
condition  to  treat. 

"Q.  Do  you  know  how  many  times  Mr.  Mur- 
phy came  to  see  you  after  he  left  the  hospital 
and  returned  to  his  home?     A.  No. 

"Q.  When  was  the  last  time  you  treated  Mr. 
Murphy  and  wliat  was  his  condition  at  that 
time?  Did  he  sufTer  much  pain,  or  any,  on  ac- 
count of  his  injuries?  State  fully.  A.  I  do 
not  recall  treating  Mr.  Murphy  since  he  left 
the  hospital,  although  I  do  recall  distinctly  that 
on  two  occasions  he  spoke  to  me  about  the 
pain  in  his  side  and  hip." 

Analjrzlng  this  evidoice,  we  find  that  ap- 
pellee was  at  the  time  of  the  accident  51 
years  of  age,  and  that  be  bad  previous  to 
that  time  suffered  an  Injury  which  neces- 
sitated the  ampatatioa  of  two  toes  on  his 
right  foot;  that  in  his  youth  he  had  suffer- 
ed an  Injury  to  one  ot  his  knees,  and  that 
the  scar  therefrom  still  remained ;  that 
many  years  beCore  he  had  suffered  from 
liver  trouble,  and  bad  trouble  with  bis  gall, 
and  bad  had  a  kind  of  catarrhal  jaundice, 
from  which  he  had  recovered;  and  it  is 
suggested,  but  not  shown  by  competent  evl- 
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deuce,  that  prior  to  this  injury  he  bad  con- 
sulted Dr.  Pfingst  about  his  left  ear.  It  Is 
likewise  shown  by  Uie  evidence  of  Dr.  Har- 
ris that  he  had  been  for  a  number  of  years 
suffering  fr<Hn  a  form  of  n^diritls  or  Brigbt's 
disease. 

On  the  other  hand,  it  is  shown  that  as  a 
result  of  this  accident  he  bad  a  brokoi  nose, 
two  fractured  ribs  on  the  left  side,  numer- 
ous cuts  on  bis  head  and  face,  and  several 
bruises,  particularly  on  bis  left  hip.  We 
have  also  evidence  that  be  remained  in  the 
hospitfU  only  13  days;  that  his  progress 
while  there  was  satisfactory;  that  he  was 
taken  to  his  home  at  the  end  of  that  time; 
that  in  about  six  weeks  he  was  able  to  go 
to  bis  place  of  business  in  Louisville,  sever- 
al miles  away;  and  that  in  3  months  he  was 
able  to  travel  to  New  York  alone  and  there 
transact  important  business. 

Of  the  five  phyBiciana  who  testified,  three 
of  wbom  were  of  his  own  selection,  one  the 
emergency  doctor  sent  for  at  the  time  of 
the  accident,  and  the  other  selected  by  ap- 
pellant, we  find  only  one  who  was  willing 
to  say,  or  does  say,  that  his  injuries  result- 
ing from  this  accident  are  of  a  x>ermanent 
nature.  Another  (Dr.  Ab^),  who  had 
charge  of  his  case  while  he  was  tn  tbe  hos- 
pital, says  that  in  his  opinion  they  were  not 
permanent,  and  this  opinion  Is  concurred 
in  by  the  doctor  selected  by  appellant  to 
examine  him  (Dr.  Harris).  Another  (Dr. 
Weidner),  who  had  been  his  family  physi- 
cian, apparently  declines  to  commit  himself 
as,  to  whether  the  injuries  were  or  were  not 
permanent,  and  the  emergency  doctor  was 
not  specifically  asked  that  question. 

Taking  the  evidence  of  these  five  physi- 
cians as  to  the  nature  of  his  injuries,  and 
considering  in  ccmnection  therewith  the  facts 
disclosed  as  to  his  physical  ailments  and  in- 
juries prior  thereto,  and  considering  along 
with  these  the  further  admitted  facts>  that 
a  short  time  jifter  the  injury  he  was  able  to 
and  did  drive  his  own  automobile  to  and  from 
the  dty  of  Louisville,  a  distance  of  several 
miles,  and  that  in  three  months  after  the  ac- 
cident he  went  alone  on  a  long  journey  to 
the  city  of  New  York  and  there  transacted 
important  business,  it  cannot  be  said  with 
any  degree  of  assurance  that  the  evidence  is 
eiUker  clear  or  satisfactory  that  the  Injuries 
resulting  from  this  accident  were  permanent, 
and  especially  when  the  uncontradicted  evi- 
dence of  Dr.  Abell  shows  that  the  X-rny  tak- 
en shortly  after  the  accident  failed  to  show 
any  fracture  of  the  skull  or  any  fracture 
about  the  pelvis  or  left  hip,  and  it  is  the 
latter  injury  which  is  particularly  claimed 
to  have  been  permanent.  I.  0.  Ry.  Co.  v. 
Honchlns,  121  Ky.  626,  89  S.  W.  530,  28  Ky. 
Law  Rep.  499,  1  L.  R.  A.  (N.  S.)  375,  123 
Am.  St  Rep.  20S. 

[1]  It  is  the  rule  in  this  state  that,  when  a 
verdict  in  a  personal  injury  case  is  so  large 
that  it  cannot  be  sustained  unless  the  Inju- 
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ries  are  permanent,  there  must  be  positive 
and  8atlsfa(^tory  evidence  of  the  permanen- 
cy ;  the  evidence  must  be  clear  and  convtne- 
Ing  as  to  that  condition,  and,  where  It  Is  not 
of  that  clear,  positive,  and  satisfactory  na- 
ture, the  verdict  will  be  set  aside  as  exces- 
sive. Carter  Coal  Cb.  v.  Dozier,  170  Ky. 
3T4,  186  S.  W.  140 ;  I.  C.  Ry.  Co.  v.  Houch- 
Ins,  121  Ky.  526,  89  S.  W.  530,  28  Ky.  Law 
Ry.  499,  1  L.  R.  A.  (N.  S.)  375,  123  Am. 
St.  Rep.  205;  I.  O.  Ry.  tJo.  v.  Basham,  183 
Ky.  439,  209  S.  W.  362. 

[2]  The  evidence  is  not  such  as  to  carry 
with  It  that  conviction  which  is  generally 
Incident  to  positive  and  satisfactory  evi- 
dence, and  we  are  constrained  to  hold  that 
the  verdict  of  $15,000  is  excessive. 

But  it  is  said  for  the  appellee  that  the 
evidence  shows  he  was  a  very  prosperous 
business  man  and  had  an  Income  firom  his 
business  of  from  $9,000  to  $30,000  a  year, 
and  that,  as  argued,  he  was  compelled  not 
only  to  give  up  this  large  and  lucrative 
business  because  of  his  injuries  received,  but 
that  he  was  compelled  to  and  did  sell  his 
stock  farm  upon  which  he  lived  a  few  miles 
from  Louisville. 

[3]  Certainly  a  man's  earning  capacity 
should  enter  Into  and  be  considered  In  de- 
termining whether  such  a  verdict  Is  exces- 
sive, as  well  as  whether  he  was  compelled  as 
a  result  of  the  accident  to  dispose  of  his 
business  at  a  loss. 

The  appellee's  evidence,  however,  does  not 
disclose  that  he  was  compelled  to  give  up 
his  business  in  Louisville,  or  to  sell  his 
stock  farm,  because  of  this  accident,  or  on 
account  of  his  injuries  received  therein. 
He  does  state  that  in  bis  Louisville  business 
he  had  made  from  $9,000  to  $30,000  a  year, 
and  Chat  since  the  accident  he  bad  sold  all 
of  his  mules,  and  that  the  business  had 
dwindled  away,  and  that  be  had  sold  his 
stock  farm ;  but  there  is  nothing  In  bis  evi- 
dence from  which  it  may  be  fairly  inferred 
that  It  was  necessary  for  him  to  do  so  as  a 
result  of  his  injuries.  It  does  not  disclose 
that  he  sold  his  business  or  his  farm,  or  ei- 
ther of  them  at  a  loss.  He  <mly  says  that 
he  had  not  been  able  to  attend  to  much  busi- 
ness or  do  trading  since  the  accident;  but 
it  is  shown  by  the  evidence  that  he  bad 
never  exercised  more  than  a  supervisory  au- 
thority over  the  Louisville  business  and  his 
stock  farm,  and  his  own  evidence  discloses 
that  since  the  accident  he  has  been  able  to 
do  the  same,  at  least  to  some  extent. 

Upon  the  whole  case  we  feel  Impelled  to 
hold  that,  as  the  evidence  as  to  the  per- 
manency of  his  injuries  was  unsatisfactory, 
and  he  has  failed  to  show  that  he  bad  any 
business  loss  as  a  resuU  of  this  accident, 
the  verdict  was  excessive. 

The  Judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial. 


ROWLAND  ct  al.  V.  LILLY'S  HEIRS. 

(Conrt  of  Appeals  of  Kentucky.    Feb.  4,  19Sn. 
Rehearing  Denied  Mardi  2B,  1921.) 

Tenancy  In  common  «=»7— Conveyance  by  own- 
er of  undivided  Interest,  with  "resBrvation" 
or  "exception"  of  all  minerals,  held  not  to 
affect  co-owner's  Interest. 
Where  an  owner  of  an  undivided  half  in- 
terest in  realty  conveyed  to  the  other  owner  all 
her  right,  title,  and  interest,  but  reserving  "all" 
the  minerals,   oil,  gases,  and  mineral  watera, 
with  a  right  to  ingress  and  egress,  the  reserva- 
tion applied  merely  to  the  grantor's  interest  in 
the  minerals,  and  did  not  confer  on  him  the 
interest  of  the  grantee  therein;  a  "reservation" 
being  a  clause  in  a  deed  whereby  the  grantor 
reserves    some    new   thing   to    himself    out   of 
that   which    he   granted    before,    and    an    "ex- 
ception" excluding  some  part  from  the  convey- 
ance, which  remains  in  the  grantor  by  virtue  of 
hi3  original  title.  , 

[Ed.  Note. — For  other  definitions,  see  Wotds 
and  Phrases,  First  and  Second  Series,  Eixcep- 
tion;    Reservation.] 

Appeal  from  Circuit  Court,  Lee  County. 

Suit  by  Catherine  Lilly's  heirs  against  W. 
T.  Rowland  and  others  to  determine  title  to 
certain  minerals.  Decree  for  complainants, 
and  defendants  appeaL  Reversed,  wldi 
directions. 

Hurst  &  Rose  and  Carter  D.  Stamper,  all 
of  Beattyville,  for  appellants. 

Clarence  E.  Tyree,  of  Beattyville,  guardian 
ad  litem. 

Grant  E.  Lilly  and  Kelly  Kasb,  both  of 
Lexington,  and  Theo.  B.  Blakey,  of  Beatty- 
ville, for  appellees. 

TURNER,  C.  Prior  to  the  eth  of  July, 
1907,  Mrs.  Catherine  Lilly  and  James  F. 
West  were  the  joint  owners  of  two  tracts  of 
land  in  Lee  county,  each  owning  an  undivid- 
ed one-half  Interest  therein.  On.  that  day 
Mrs.  Lilly  conveyed  to  the  said  West: 

"In  consideration  of  the  sum  of  one  thousand 
dollars  •  •  •  and  the  further  consideration 
of  the  surrender  of  first  party's  title  bond, 
dated  the  3d  day  of  April,  1901,  •  •  *  aU 
of  her  right,  title,  and  interest  in  and  to  the 
following  two  tracts  of  land,  the  said  interest 
being  an  undivided  one-half  thereof." 

But  there  is  this  reservation  or  exception: 

"But  it  is  distinctly  understood  that  the 
first  party  reserves  from  the  aforesaid  land 
all  the  minerals,  coal,  oil,  gases  and  mineral 
waters,  and  reserves  the  right  to  the  ingress 
and  egress  to  and  over  the  said  lands,"  etc. 

On  the  same  day  West  and  wife  conveyed 
the  two  tracts  of  land  to  Williams  and 
others,  but  in  tbe  conveyance  the  same  res- 
ervation is  made  for  the  benefit  of  Mrs.  Lilly, 
and  in  the  same  language. 

This  is  an  equitable  action  by  the  heirs  of 
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Mrs.  IiDIy,  she  bavfaig  since  died,  against  the  [  ed  from  the  conveyance  and  ramains  tx  the 


vendees  ot  Williams,  who  claims  under  West, 
'wtiereln  It  Is  sought  to  have  It  adjudged,  and 
the  circuit  court  did  adjudge,  that  the  LlUy 
beira,  under  the  reserratiou  or  exception 
quoted,  had  title  to  all  the  minerals  In  both' 
tracts  of  land;  That  there  Is  a  distinction 
between  the  technical  meaning  of  the  words 
"reservation"  and  "exception"  as  used  in 
deeds  Is  well  recognized,  but  under  the  rule  in 
this  state  that  deeds  will  be  so  construed  as 
to  effectuate  the  Intention  of  the  parties  as 
manifested  by  the  language  used,  it  is  im- 
material whether  there  is  used  in  the  convey- 
ance the  word  "reservation"  or  the  word  "ex- 
ception," for  whichever  Is  used  will  be  given 
that  meaning  which  it  is  manifest  from  the 
whole  instrument  was  Intended  by  the 
parties.  AUen  t.  Benson,  186  Ky.  201,  217 
S.  W.  120. 

In  18  Gyc.  672,  a  reservation  Is  defined  as 
follows: 

"A  reservation  1*  a  danse  In  a  deed  whereby 
the  grantor  reserves  some  new  thing  to  himself 
out  of  that  which  he  granted  before." 

In  18  K.  0.  L.  p.  1090,  In  pointing  out  the 
distinction  between  an  exception  and  a  res- 
ervation, it  Is  said: 

•In  short,  by  an  exception  some  part  is  ex- 
cluded from  the  coDveyanee  and  remains  in  the 
grantor  by  virtue  of  his  original  title,  while  a 
reservation  creates  a  new  right  out  of  the  sub- 
ject of  the  grant  and  is  originated  by  the  con- 
Teyance." 

An  exception,  according  to  13  Cyc.  672— 

"is  ever  of  part  of  the  thing  granted  and  of  a 
thing  in  esse  at  the  time.  The  office  of  an  ex-' 
ception  it  to  take  something  out  of  the  thing 
granted  that  wonld  otherwise  pass.  A  reserva- 
tion or  exception  must  be  something  out  of 
the  estate  granted.  The  terms  reservation  and 
exception  are  often  used  interchangeably,  and 
the  technical  metmlng  will  give  way  to  the 
manifest  intent,  even  tboagh  the  technical  term 
to  the  contrary  b«  naed." 

In  8  R.  O.  L.  p.  1089.  In  pointing  out  the 
distinction  between  a  r\!8ervatlon  and  an  ex- 
ception, it  is  said : 

*1n  general,  a  reservation,  like  an  exception, 
is  something  to  be  deducted  from  the  thing 
granted,  narrowing  and  limiting  what  would 
otherwise  pass  by  the  general  words  of  grant 
Strictiy,  however,  a  reservation  is  the  creation 
in  behalf  of  the  grantor  of  a  new  Hght  issuing 
oat  of  the  thing  granted,  something  which  did 
not  exist  as  an  independent  right  before  the 
grant,  while  an  exception  operates  to  withdraw 
some  part  of  the  thing  granted,  which  would 
otherwise  have  passed  to  the  grantee  under 
the  general  description,  being  a  part  of  the 
thing  granted  and  something  in  esse  at  the 
time  of  the  grant,  and  the  legal  effect  of  the 
words  of  exception  being  merely  to  sever  from 
that  which  is  granted  that  wMch  is  excepted, 
so  that  the  latter  does  not  pass  by  the  grant 
In  short,  by  an  exception  some  part  is  exclud- 
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grantor  by  virtue  of  his  original  tiUe,  while  a 
reservation  creates  a  new  right  out  of  the  sub- 
ject of  the  grant  and  is  originated  by  the  con- 
veyance. Aa  exception  is  always  part  of 
the  thing  granted,  being  of  the  whole  of  the 
part  excepted;  a  reservation  .may  be  of  a 
right  or  interest  in  the  particular  part  which 
it  affects." 

Here  we  have  two  Joint  owners,  each  own- 
ing a  one-half  undivided  interest  in  fee,  dealr 
Ing  with  each  other  as  to  the  subject  of  their 
Jojnt  ownership.  So  far  as  the  record  shows 
there  had  been  no  contractual  relations  be- 
tween them  with  reference  to  such  Joint 
ownership,  except  the  deed  shows  that  Mrs. 
Lilly  had  executed  to  West  on  the  Sd  day  of 
April,  1901,  a  title  bwid  presumably  Involv- 
ing her  Interest  In  this  land,  but  the  record 
is  sOent  as  to  the  contents  of  that  bond,  and, 
even  if  it  was  here.  It  must  be  presumed  to 
have  been  merged  Into  the  subsequent  con- 
veyance with  which  we  are  dealing.  So  that 
we  must  rely  wholly  upon  the  deed  and  the 
language  used  in  It,  together  with  the  rela- 
tions the  parties  occupied  toward  each  other 
and  the  land,  to  reach  its  correct  interpreta- 
tion. 

It  Is  urged  for  the  appellees  that,  although 
West  was  only  the  grantee  In  the  deed  and 
had  never  conveyed  any  of  his  Interest  In  the 
land  to  Mrs,  Lilly,  yet  because  of  the  use  of 
the  words  "the  first  party  reserves  from  the 
aforesaid  land  ail  the  minerals,"  etc..  It  will 
be  deemed  to  have  been  the  contract  between 
the  parties,  and  that  she  was  the  owner  of 
all  the  mineral  rights.  As  stated,  there  is  no 
such  contract  exhibited,  and  there  is  nothing 
in  the  record  from  which  It  might  be  fairly 
Inferred  that  there  was  such  an  agreement 
between  the  parties,  and  we  must  therefore 
Interpret  the  deed  as  it  is  upon  Its  face  and 
in  the  light  of  the  relations  between  the 
parties  and  of  their  relation  to  the  land. 

It  is  apparent,  from  the  definitions  of  "res- 
ervation" and  "exception"  above  quoted,  that, 
although  the  word  "reservation"  la  used,  It 
was  In  truth  an  exceptt(m;  the  grantor  con- 
veyed an  undivided  Interest  In  the  land  and 
excepted  out  of  that  conveyance  certain  min- 
eral rights.  Being  an  exception,  it  necessari- 
ly follows  from  the  very  nature  of  things  that 
tills  grantor  could  not  except  out  of  the  c^ 
eration  of  her  conveyance  an  interest  to  which 
she  had  no  tiUe.  Suppose  the  grantor  here 
had  made  a  deed  to  some  one  other  than  her 
Joint  owner.  West,  and  she  had  therein  used 
the  precise  language  that  she  used  in  this 
deed;  is  It  conceivable  that  it  could  have 
been  interpreted  as  an  intent  to  except  out 
of  and  appropriate  to  herself  the  interest  of 
West  in  the  minerals,  and,  if  she  had  done 
so,  would  it  not  have  been  void?  13  Cyc.  p. 
675,  says: 

"An  exception  is  void  which  is  of  a  thing  or 
right  which  the  grantor  does  not  own,  or  which 
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1^  of  IS  estate  or  interest  which  bu  neTer 
been  in  the  grantor." 

In  Sh^pard's  Toudistone,  c.  6,  pp.  77,  78, 
in  pointing  out  the  necessary  things  required 
to  make  a  valid  exception  in  a  conveyance, 
it  is  said : 

"It  must  be  of  such  a  thing  as  he  that  doth 
except  may  have,  and  doth  properly  belong  to 
hhn." 

See  Pollock  v.  Cronlse,  12  How.  Prac  (N. 
T.)  363 ;  Moore  v.  Lord,  50  Miss.  229 ;  Hill 
V.  Cutting,  107  Mass.  596. 

In  th^  latter  case  John  and  Philemon  HUl 
were  the  Joint  owners  of  a  tract  of  land 
which  by  agreement  they  divided  l)etween 
them.  John  Hill,  in  his  conveyance  to  Phile- 
mon, "reserves  for  his  own  use  all  the  wood, 
timber  and  trees  now  standing  and  being  on" 
a  certain  described  eight  acres  of  the  land, 
retaining  the  privilege  of  removing  the  same. 
After  the  division  each  party  entered  into  the 
possession  of  the  part  conveyed  to  him,  and 
John  HUl  thereafter  sold  the  wood  in  the  res- 
ervation rrferred  to  to  one  Cutting.  In  a 
controversy  arising  over  it  the  court,  in  con- 
struing that  reservation,  said: 

"A  reservation  or  exception  can  only  be  out 
of  the  estate  granted,  and  this  clause  therefore 
could  not  operate  by  way  of  reservation  or  ex- 
ception upon  the  undivided  half  of  the  eight 
acres  wliich  had  never  been  in  the  grantor, 
but  which  was  before  the  division,  and  after- 
arards   remained,  in  the  grantee.     As  to  tJie 


other  undivided  Iialf,  there  would  seem  to  he 
no  good  reason  why  the  clause  should  not  be 
allowed  to  operate  strictly  as  a  reservation  or 
exception." 

It  is  conceded  that  West  was  vested  with 
the  title  to  a  one-half  undivided  interest  tai 
fee  in  the  land  prior  to  the  ccmveyanoe  by 
Mrs.  Ully,  and  we  are  unable  to  see  bow  be 
oould  have  been  divested  of  any  Interest 
therein  on  the  face  of  the  deed  made  to  liim 
by  Mrs.  Lilly  for  a  separate  and  distinct  in- 
terest. 

It  is  urged  for  the  appellees  that  the  use  ot 
the  language  "all  of  the  minerals,  coal,"  etc, 
by  its  very  terms  must  have  been  Intended 
to  Include  all  the  minerals  in  the  two  tracts; 
but  the  language  is  "that  tlie  first  party  re- 
serves from  the  aforesaid  land  all  the  miner- 
als," etc.,  and  necessarily  the  grantor  most 
have  bad  in  mind  the  aforesaid  land  which 
she  liad  therein  conveyed,  meaning  a  one-half 
interest  in  the  two  tracts.  Any  other  inter- 
pretation would  place  the  grantor  in  the  posi- 
tion of  excepting  for  herself  and  appropriat- 
ing to  herself  an  interest  which  she  never 
owned,  and,  as  we  have  seen,  no  sucb  effect 
can  be  given  to  this  transaction.  We  do  not 
believe  she  had  such  purpose ;  but.  If  she  bad, 
her  eftorts  to  that  end  would  have  been  in- 
effectual, because  she  could  not  thereby  have 
divested  West  of  bis  title  to  <»ie-lialf  of  the 
minerals.  - 

The  judgment  is  reversed,  with  directions 
to  enter  a  judgment  as  herein  Indicated. 
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V.  O.  Ooltrane,  of  Springfield,  for  aitpellant. 
L.  It.  ColUns  and  Hamlin  ft  Hamlin,  all 
of  Springfield,  for  respondents. 


>I0(4)— Uallataral  eontraot  act 


(Supreme  CSonrt  of  Missouri,  Dirision  No.  1. 

Dec  80,  1920.    Motion  for  Rehearing 

Denied  March  6,  1921.) 

1.  Cmitraata  «s»IO(4)— Coatrast  for  parchase 
off  craaai  hal#  aaeaforeeable  at  aallateral. 

"Where  defendant  wrote  plaintiffs  offering 
to  boy  cream  at  a  rate  to  be  fixed  by  a  speci- 
fied board,  but  there  was  nothing  that  bound 
plaintiffs  to  sell  cream,  there  was  no  valid 
enforceable  contract;  defendant's  agreement 
being  unilateral. 

2.  Coatraoto  ' 
raaewed. 

Where  defendant,  after  offering  to  boy 
plaintiffs'  cream  at  specified  rates,  repudiated 
the  agreement  which  was  unilateral,  and,  plain- 
tiffs, notwithstanding  the  repudiation  and  de- 
fendant's statement  that  it  wonld  buy  only  at 
m  lower  price,  insisted  that  the  original  con- 
tract was  in  force  and  continued  to  make  de- 
liveries of  cream,  there  was  no  renewal  or 
execution  of  the  ujoilateral  contract  which 
would  entitle  plaintiffs  to  recover  the  differ- 
ence between  the  price  paid  and  that  q>ecifled 
by  the  contract. 

3.  Eatoppai  •=992(2)— Piaiatlffa  having  aooept- 
ed  kaaaflts  aader  aaw  aoreaaiant  are  boa  ad 
by  It. 

Where  defendant  repudiated  a  unilateM 
agreement  to  buy  cream  but  offered  to  buy 
plaintiffs'  cream  at  a  lower  rate,  and  plaintiffs 
continued  to  deliver  cream  insisting  that  the 
old  contract  was  in  force,  but  accepted  from 
defendant  payment  for  the  services  of  a  cream 
tester  for  whidk  under  the  old  contract  plain- 
tiffs had  to  pay,  and  thereafter  treated  the 
cream  tester  aa  defendant's  agent,  plaintiffs 
having  accepted  benefits  under  the  new  agree- 
ment cannot  insist  that  the  old  was  in  force. 

4.  Accord  aad  satlsfaotlon  «=»IO(l)— Plaiatlffa' 
aeeeptaaea  of  paymenta  held  to  amoant  to  aa 
aooord  aad  aatlafactloa. 

Wbere,  after  defendant  repudiated  a  uni- 
lateral agreement  to  buy  plaintiffs'  cream, 
plaintifEs  insisting  that  the  old  agreement  was 
still  in  force  continued  deliveries  but  accepted 
payments  from  defendant  at  the  new  rate,  in- 
dnding  payments  made  by  defendant  for  the 
services  of  cream  tester,  for  which  services  un- 
der the  old  contract  plaintiffs  had  to  pay,  plain- 
tiffs' acceptance  amounted  to  an  accord  and 
aatiafaction. 

Appeal  from  Circnit  Court,  Oreene  County ; 
Gay  D.  Klrby,  Jndge. 

Action  by  W.  R.  Halloway  and  otbers 
against  the  Mountain  Grove  Creamery  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appealed  to  the  Springfield  Court 
of  Appeals,  wbere  judgment  was  affirmed. 
On  motion  for  rehearing  the  case  was  certi- 
fied to  the  Supreme  Ck)urt.  Judgment  of 
circnit  court  reversed. 


SMALL,  C.  I.  The  plaintiffs  are  tmsteea 
of  a  voluntary  association  of  dairymen,  and 
the  defendant  Is  a  corporation  engaged  in  buy- 
ing cream.  The  following  agreement  was 
executed  by  the  parties : 

"Mountain  Orove,  Mo.,  Mar.  7,  1914. 

"Contract. 

"Ozark  Dairy  Aaaodation,  Strafford,  Mo.— 
Oentiemen:  We  agree  to  pay  the  following 
price  for  your  cream  for  one  year,  beginning 
the  lat  day  of  April,  1914,  and  ending  the  Ist 
day  of  April,  1915:  We  will  pay  flat  Elgin 
price  f.  o.  b.  Strafford  for  the  entire  year  tot 
aU  first-grade  cream  and  three  centa  lesa  for 
second-grade  eream. 

"Second-grade  cream  is  cream  testing  below 
2S  per  cent,  individually  or  testing  below  30 
per  cent  on  composite  test.  Also  all  foamy, 
old  eheesey  and  dirty  cream  with  bad  odor 
is  to  be  classed  as  second-grade  cream. 

"All  .  prices  to  be  based  on  Elgin  market, 
unless  the  Elgin  board  should  be  dissolved,  in 
which  case  the  price  to  be  based  on  some  oUier 
market  mutually  agreed  upOn  by  both  parties. 
All  payments  to  be  based  on  your  weights  and 
tests.  Tbe  shortage  if  over  1  per  cent,  may 
be  deducted  by  us,  when  so  proved  short  by 
our  representative  at  your  station  on  any  reg- 
ular receiving  day. 

"We  further  agree  to  furnish  acid,  cans  for 
shipping  and  report  sheets,  and  agree  to  pay 
for  all  cream  as  soon  as  possible  after  receiving 
report,  and  also  agree  to  pay  three  cents  per 
can  drayage.  All  cream  is  to  be  bought  on 
Tuesdays  and  Fridays  as  far  as  possible.  We 
further  agree  if  we  contract  with  the  organiza- 
tion at  any  other  point  at  a  higher  price  we 
vrill  pay  you  the  same. 

"Mountain  Orove  Creamery  Co., 
"Per  H.   W.   Jensen,   Pros. 
"Strafford  Dairy  Association, 
"By  B.  Boeger, 
"By  W.  B.  Halloway, 
"By  W.  B.  Bogers." 

The  petition,  after  pleading  this  agreement, 
alleged: 

"That  in  accordance  with  said  contract  en- 
tered into  as  aforesaid  with  the  defendant,  tbe 
plaintiffs  delivered  to  defendant  a  great  amount 
of  cream  or  butter  fat,  on  different  dates  be- 
tween the  1st  day  of  April,  1914,  and  tbe  1st 
day  of  June,  1914,  and  the  said  defendant  re- 
ceived said  cream  and  paid  for  it  in  accordance 
with  said  contract,  to  wit,  the  prices  fixed  and 
paid  for  like  cream  at  Elgin,  lU.,  up'  to  .said 
date;  that  on  June  2,  1914,  and  long  prior  to 
the  time  for  expiration  of  said  contract,  the  de- 
fendant repudiated  said  contract  and  refused 
to  pay  plaintiffs  the  prices  for  their  cream  aa 
by  said  contract  provided  and  failed  and  re- 
fused to  comply  with  the  terms  of  said  con- 
tract by  paying  plaintiffs  for  their  cream  the 
market  price  for  such  cream  as  fixed  by  the 
market  at  Elgin,  III.,  and  continued  during  the 
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remainder  of  tlie  term  and  life '  of  said  con- 
tract to  repudiate  the  same  and  refused  to  pay 
as  in  said  contract  provided,  bnt  continued 
to  receive  and  accept  during  the  life  of  said 
contract  plaintilfs'  cream  or  butter  fat,  but  paid 
plaintiffs,  on  the  same,  prices  therefor  greatly 
less  than  the  price  for  such  cream  fixed  hj  the 
Elgin  market,  and  paid  plaintiffs  prices  fixed 
by  defendant  and  nM  by  the  Elgin  market,  and 
which  prices  so  paid  plaintiffs  were  greatly 
inferior  to  the  prices  agreed  upon  and  speci- 
fied in  said  contract  and  fixed  by  the  Elgin 
market;  that  plaintiffs  refused  to  abandon 
the  terms  of  their  said  written  contract  with 
defendant,  bnt  fuUy  carried  out  and  fulfilled 
all  their  part  of  said  contract  and  upon  the 
date  aforesaid,  to  wit,  June  2,  1914,  or  shortly 
thereafter,  plaintiffs  notified  defendant  that 
they  would  continue  during  the  life  and  term 
of  said  contract  to  furnish  the  cream  as  they 
by  said  contract  had  agreed  to  do  and  would 
expect  and  demand  of  defendant  to  fully  com- 
ply with  its  part  of  said  contract,  but  plaintiffs 
charge  and  aver  that  the  defendant  has  wholly 
faQed  to  comply  with  and  carry  out  its  part 
of  said  contract  in  this,  to  wit,  by  failing  to 
pay  plaintiffs  at  Strafford,  Greene  county.  Mo., 
for  'their  cream  or  butter  fat  so  sold  and  de- 
livered by  them  to  defendant,  the  prices  for 
sach  butter  fat  as  specified  in  said  contract 
and  fixed  by  the  Elgin  market;  that  between 
the  date  of  June  2,  1914,  aforesaid,  and  April 
1,  1915,  the  date  of  expiration  of  said  contract, 
plaintiffs  sold  and  delivered  to  defendant  24,- 
967.6  pounds  of  butter  fat;  that  the  prices 
paid  plaintiffs  by  defendant  therefor  was  $1,- 
643.11  less  than  plaintiffs  should  have  been  paid 
under  the  terms  of  said  contract,  and  the  pric- 
es fixed  by  said  Elgin  market  ♦  •  •  "—for 
which  Bum,  with  interest,  plaintiffs  prayed  judg- 
ment. 

The  answer,  after  admitting  defendant 
denied  liability  on  said  agreement,  was  as 
follows : 

"For  another  and  further  answer  defendant 
states  that  for  some  time  prior  to  and  until 
on  or  about  May  28,  1914,  it  had  been  pur- 
chasing cream  from  the  Strafford  Dairy  As- 
sociation, for  which  association  plaintiffs  bring 
this  suit,  on  the  basis  of  the  Elgin,  111.,  cream 
or  butter  fat  market,  and  that  said  association 
was  represented  by  one  li.  A.  Webster  in  the 
collection  and  shipping  of  such  cream,  the 
collection  of  the  money  paid  by  defendant 
therefor,  and  in  the  correspondence  connected 
with  said  business,  that  on  or  about  said  May 
28,  1914,  defendant  notified  said  Webster  and 
said  association  that  this  defendant  would  no 
longer  purchase  cream  upon  the  basis  of  the 
Elgin  market  as  it  had  been  purchasing  the 
same,  but  would  put  the  Strafford  Dairy  As- 
sociation upon  the  same  basis  as  all  other 
stations  patronized  by  defendant,  and  that  de- 
fendant would  pay  aJfter  said  date  for  cream 
at  Strafford  the  same  rate  that  it  was  paying 
at  other  stations  and  would  also  pay  two  cents 
commission  on  each  pound  of  butter  fat  pur- 
chased at  said  station;  that  thereafter  defend- 
ant furnished  said  Strafford  Dairy  Association 
with  quotations  each  week  as  to  what  it  was 
paying  that  week  for  cream  at  other  stations 
and  what  it  would  be  willing  to  pay  at  Straf- 


ford, and  bH  cream  mentioned  !n  plaintiff^ 
petition  was  famished  In  re^onse  to  said  quo- 
tations and  with  the  knowledge  and  under- 
standing that  defendant  was  paying  and  would 
only  pay  the  amounts  mentioned  in  said  quota- 
tions, and  was  accepted  i^  defendant  with  the 
understanding  that  it  was  furnished  upon  the 
basis  of  such  quotations;  that  defendant  would 
not  have  accepted  said  cream  at  a  higher  price 
than  mentioned  in  said  qnotations  plus  said 
commission;  that  each  week  thereafter  defend- 
ant upon  each  shipment  of  cream  paid  said 
association  upon  the  basis  of  said  qnotations 
in  full  for  the  amount  received,  and  further 
paid  said  association  two  cents  commission  on 
each  pound  of  butter  fat,  and  said  association 
accepted  the  same.  Wherefore,  defendant  says 
that  plaintiffs  are  not  entitied  to  recover." 

The  reply  traversed  tbe  new  matter  In  tbe 
answer. 

There  was  no  dispute  as  to  tbe  material 
facts,  which  were,  in  substance,  as  follows: 
The  defendant  received  and  paid  for  all  the 
cream  delivered  according  to  the  price  fixed 
In  said  agreement  nntn  abont  June  1,  1914, 
when  defendant  notified  said  association  that 
it  would  no  longer  purchase  cream  under 
said  agreement,  but  would  pay  them  there- 
after the  same  price  it  paid  others,  including 
two  cents  per  pound  of  butter  fat,  for  the 
tester — the  person  then  In  plaintiffs'  employ 
who  tested  the  cream.  The  plaintiffs  had 
theretofore  themselves  paid  said  tester  one 
cent  per  pound  of  butter  fat  for  his  services. 
Upon  receipt  of  this  notice,  the  association 
promptly  replied  that  they  would  not  consent 
to  any  change  in  said  original  agreement,  but 
would  continue  to  supply  defendant  vrlth 
cream  at  the  price  fixed  therein  for  the  time 
therein  specified.  But  defendant  refused  to 
recede  from  its  position  and  at  stated  periods 
sent  cards  to  said  association  showing  tbe 
price  it  would  pay  for  cream  thereafter. 
There  was  no  daim,  however,  that  said  as- 
sociation was  obligated  to  further  supply  de- 
fendant cream  at  any  price.  After  receiving 
these  cards,  plaintiffs  continued,  to  furnish  de- 
fendant with  cream  and  to  insist  tliat  they 
were  entitled  to  the  price  therefor  fixed  in  said 
agreement  of  March  7th,  which  defendant 
persistently  denied  and  refused  to  pay,  but 
sent  the  association  checks  for  the  cream  it 
received  at  the  prices  named  in  such  cards, 
including  two  cents  per  pound  of  butter  fat 
for  tbe  tester,  which  the  association  regular- 
ly received  and  kept,  except  the  two  cents 
for  the  tester  which  they  paid  over  to  him  in 
full  for  his  services,  and  no  longer  considered 
him  in  t^eir  employ.  But  all  the  while  the 
association  demanded  the  price  fixed  in  said 
agreement.  This  course  of  business  continu- 
ed— each  maintaining  a  firm  stand  by  his 
guns — until  the  expiration  of  the  year  men- 
tioned In  said  agreement  Thereupon,  tills 
suit  was  brought 

Under  Instructions  given  by  the  court,  the 
Jury  returned  a  verdict  for  tile  amount  sued 
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for,  being  the  difference  between  the  card 
prices  received  and  tbe  price  In  said  agree- 
ment Among  other  instructions,  the  defend- 
ant reqnested  a  demurrer  to  the  evidence, 
wbich  -was  refused. 

An  appeal  was  duly  lodged  In  tbe  Spring- 
field Court  of  Appeals,  where  the  judgment 
of  tbe  drcnlt  court  was  affirmed.  On  motion 
for  rehearing,  Farrington,  J.,  asked  that  tbe 
case  be  certified  to  this  court,  because  the 
decision  was  In  conflict  with  the  following 
cases:  Ughtfoot  t.  Hurd,  IIS  Mo.  App.  612, 
88  S.  W.  128;  Adams  v.  Helm,  60  Mo.  468; 
St.  Joseph  School  Board  v.  Hull,  72  Mo.  App. 
404.  The  cause  was  accordingly  so  certified. 
Tbe  <^)fnlon8  of  the  Court  of  Appeals  will  be 
found  in  209  S.  W.  325-331. 

[1]  II.  The  first  question  is:  Was  the  said 
agreement  of  March  7,  1914,  a  valid  contract 
or  an  unilateral  agreement  which  was  not 
binding  on  either  party?  On  this  point  all 
tbe  judges  of  the  Springfield  Court  of  Appeals 
agreed  that  it  was  unilateral  and  could  be 
receded  from  by  tbe  defendant,  except  In  so 
far  as  it  became  executed,  under  the  ruling  of 
this  court  in  Hudson  v.  Browning,  264  Mo. 
loc.  <At  65,  174  8.  W.  898.  In  that  case,  the 
authorities  are  collected  and  reviewed,  and 
It  was  held  that  where  one  party  agreed  to 
buy  a  certain  ntunber  of  ties  at  certain  prices, 
but  the  other  party  did  not  bind  himself  to 
tumlBb.  any  particular  number,  the.  agree> 
meat,  so  far  as  It  was  executory,  was  not 
bbidlng  upon  either  party.  It  Is  evident  the 
same  rule  must  apply  to  the  agreement  be- 
tween the  parties  here.  The  dairy  assoda- 
tlon  did  not  agree  to  furnish  any  particular 
amount  of  cream  and  could  have  gone  out 
of  business  or  refused  to  supply  any  and 
defendant  would  have  been  remediless.  Con- 
sequently, we  hold  that  said  agreement,  not 
binding  plaintiffs,  was  not  binding  on  defend- 
ant, and  defendant  had  a  right  to  cease  re- 
ceiving cream  thereunder  and  to  so  notify 
plaintiffs,  and  up<Hi  giving  audi  notice  said 
agrreement  was  at  an  end. 

[2]  III.  We  also  hold  that  there  was  no 
evidence  that  said  agreement  was  ever  there- 
after renewed  or  acted  on  or  executed  in  any 
way  by  defendant  While  It  Is  true  defend- 
ant received  cream  thereafter,  which  the 
association  tendered  under  said  agreement 
yet  defendant  at  all  such  times  denied  that 
said  agreement  longer  existed,  and  before 
plaintiffs  supplied  such  cream  notified  plain- 
tiffs that  it  would  not  pay  the  agreement  price 
therefor,  but  only  the  price  shown  on  the 
cards  sent  the  plaintiffs.  latere  was  there- 
fore neither  an  express  nor  Implied  revivor 
of  said  agreement  nor  recognition  thereof  In 
any  way  by  the  defendant.  But  it  is  said 
that  plaintiffs  refused  to  recognize  the  de- 
fendants right  to  withdraw  from  said  agree- 
ment and  continued  to  ship  cream,  which 
defendant  continued  to  receive,  knowing  that 
plaintiffs  asserted  tliat  said  agreement  was 


still  binding.  But  the  association's  mere 
assertion,  after  said  agreement  was  no  longer 
binding,  that  it  was  still  binding,  did  not 
revive  it  nor  make  it  binding  on  defendant 
Plaintiffs  could  not  sua  sponte  keep  said 
agreement  alive  against  defendant.  Defend- 
ant did  nothing,  after  it  notified  plaintiff  that 
said  agreement  would  no  longer  be  adhered 
to,  to  lead  plaintiffs  to  believe  it  was  still  in 
existence,  and  that  plaintiff  could  supply 
cream  thereunder  and  would  receive  the  price 
therein  fixed.  On  the  other  hand,  defendant 
continued  at  all  times  to  insist  that  said 
agreement  was  ended  and  that  it  would  only 
pay  certain  card  prices  of  which  defendant 
notified  plaintiffs  In  advance  from  time  to 
time  before  they  shipped  tbe  cream.  Indeed, 
tbe  petition  Itself  not  only  admits  but  dis- 
tinctly alleges  that  defendant  at  all  times 
thereafter  repudiated  said  agreement  that 
is,  refused  to  take  or  pay  for  cream  there- 
under. There  was  therefore  no  acceptance 
of  cream  under  said  agreement  by  defendant 
nor  execution  thereof  after  it  withdrew  there- 
from. The  plaintiffs'  case,  therefore,  falls 
because  they  sued  for  tbe  price  contained  in 
said  agreement  for  which  defendant  w&s  not 
liable. 

The  most  that  can  be  said  Is  that  there 
never  was  any  agreement  or  meeting  of 
minds  as  to  the  price  to  be  paid  after  defend- 
ant notified  said  association  of  Its  refusal  to 
go  on  with  said  original  agreement,  and  if 
plaintiff  had  never  been  paid  anything  for 
cream  subsequently  delivered,  it  could  re- 
cover the  value  thereof,  but  not  any  special 
contract  price.  So  that,  defendant's  demur- 
rer to  the  evidence  sbould  have  been  glv^i, 

[3]  IV.  Another  feature  Is  this — and  it  is 
tbe  point  upon  which  tbe  learned  appellate 
judge  certified  the  case  liere:  There  was 
not  simply  a  failure  or  refusal  to  pay  tha 
price  fixed  for  cream  in  the  agreement  of 
March  7th,  but  after  June  1st  a  radical 
change  in  another  respect  was  made.  There- 
after, defendant  paid  the  cream  tester  two 
cents  per  pound  of  butter  fat  for  his  services 
in  testing  tbe  cream  in  addition  to  the  card 
price  paid  the  assodation  for  the  cream,  and 
included  this  tester's  conanission  in  the 
checks  sent  the  assodation  for  tbe  cream. 
The  association  regularly  received  and  paid 
over  sudi  commission  to  said  tester  as  full 
payment  for  b!s  services  and  no  longer  con- 
sidered him  In  their  employ.  Whereas,  while 
both  parties  transacted  business  imder  said 
agreement  of  March  7th,  the  tester  was  paid 
one  cent  commission  per  pound  by  tbe  as- 
sociation and  he  was  considered  in  their 
employ.  This,  In  effect,  was  a  radical  change 
in  tbe  original  agreement  and  on  the  undis- 
puted facts  tbe  plaintiffs  carried  it  out — got 
whatever  benefit  there  was  in  it  by  no  longer 
having  the  tester  In  their  employ  and  no 
longer  being  liable  to  hira  for  his  services. 
Under  audi   circumstances,  it  availed   tbe 
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plaintiff  naught  to  protest  and  Insist  on  the 
orlelnal  contract.  "Saying  they  wonid  ne'er 
consent,"  they  did  consent  to  the  change,  in 
so  far  as  the  tester  was  concerned,  and  re- 
ceived whatever  advantage  accrued  to  them 
thereby.  Under  snch  circumstances,  it  is 
well  settled  that  plaintiffs  were  bound  by 
the  whole  alteration  made,  whether  the  origi- 
nal agreement  was  a  binding  contract  or  mere 
unilateral  agreement. 

"He  who  accepts  a  benefit  under  an  instru- 
ment must  adopt  the  whole  of  it,  conforming 
with  all  its  provisioDB,  and  renouncing  every 
right  inconsistent  with  them.  •  *  *  A  per- 
son cannot  accept  and  reject  the  same  instru- 
ment, or,  having  availed  himself  of  it  as  to 
part,  defeat  its  provisions  in  any  other  part; 
and  this  applies  to  deeds,  wills,  and  all  other 
instruments."  Fox  v.  Windes,  127  Mo.  loc.  cit. 
611,  512,  30  S.  W.  325,  48  Am.  St.  Rep.  648; 
Sage  V.  Finney,  156  Mo.  App.  lo&  cit  42,  43, 
135  S.  W.  996. 

[4]  y.  There  was,  at  least,  a  bona  fide  dis- 
pute between  the  parties  and  plaintiffs  with 
full  knowledge  that  defendant  was  paying  to 
them  the  card  prices  and  commission  to  the 
tester  in  full  of  all  its  liability  to  them  for 
the  cream  they  furnished,  received,  and  kept 
the  money.  The  mere  fact  that  they  protested 
at  the  time  that  there  was  more  due  did  not 
prevent  their  acceptance  of  the  money  from 
operating  as  accord  and  satisfaction. 

.  "If  one  accepts  a  payment  upon  condition 
that  it  is  to  be  received  in  full  satisfaction  of 
bis  claim,  his  entire  dalm  has  been  satisfied, 
even  though  he  filed  a  written  protest  at  the 
time  df  accepting  the  amount  paid,  •  *  * 
notifying  the  debtor  that  he  would  insist  on 
the  balance  claimed."  Coal  Co.  v.  St.  Louis, 
145  Mo.  651,  47  S.  W.  563;  St.  Joseph  School 
Board  v.  HuU,  72  Mo.  App.  403;  I<ightfoot 
v.  Hurd,  113  Mo.  App.  612,  88  S.  W.  128; 
Adams  v.  Helm,  65  Mo.  468. 

The  result  is,  the  Judgment  of  the  circuit 
court  Is  reversed. 

BROWN  and  RAGLAND,  CO.,  ccmcar. 

PER  CURIAM.  The  foregoing  opinion  of 
SUALL^  C,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur,  except  GOODS^  J., 
not  sitting. 


QRIER  V.  KANSAS  CITY,  C.  C.  &  ST. 
J.  RY.  CO.     (No.  21100.) 

(Supreme  Court  of  Missouri,  in  Banc.     Felx 

18,  1921.     Rehearing  Denied 

March  5,  1921.) 

i.  Statutes   «=»I90— Legislativa   Intent   should 
be  ascertained  from  ianguafie  used. 
The  primary  rule  for  the  interpretation  of 
statutes  is  that  the  legislative  intention  should 


be  ascertained  from  the  language  used,  and  all 
other  rules  are  merely  incidental  to  be  invoked 
when  the  meaning  is  cloudy,  but  when  the  lan- 
guage is  plain  those  auxiliary  rules  have  no  of- 
fice to  fill.  (Per  Walker,  C.  J.,  and  D.  E. 
Blair,  J.) 

2.  Death  «=>78— Recovery  held  a  "peaatty," 
and  not  partly  compensatory. 

Under  Rev.  St  1909,  |  5426,  declaring  that 
wherever  any  person  shall  die  from  injury  from 
.negligence  of  any  employ^  operating  cars,  the 
employing  corporation  shall  forfeit  and  pay 
as  a  penalty  not  less  than  $2,000,  and  not  ex- 
ceeding $10,000,  in  the  discretion  of  the  jury, 
any  recovery  allowed  is  a  "penalty"  that  is  a 
punishment,  and  in  view  of  section  8057,  re- 
quiring words  used  to  be  taken  in  their  plain 
meaning,  the  statute  cannot  be  deemed  penal 
to  the  extent  of  $2,000  and  compensators 
thereafter.  (Per  Walker,  C.  J.,  and  D.  E. 
Blair,  J.) 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seoond  Series,  Penalty.] 

3.  Statutes  ^=»I90— Unequlwcal  laagaage  OH- 
■ot  be  oontrolled  by  eonstructloa  of  obscure 
provision. 

The  dear  meaning  of  unequivocal  language 
in  a  statute  cannot  be  controlled  or  overthrown 
by  a  construction  in  respect  to  that  which  is 
obscure  or  incomplete.  (Per  Walker,  C.  J., 
and  D.  E.  Blair,  J.) 

4w  Statntee  «s>l90— Courts  oannot  spaoulats  on 
Intention  of  the  Legislatnra. 

When  the  words  of  a  statute  admit  but  of 
one  meaning,  the  courts  are  not  at  liberty  to 
speculate  on  the  intention  of  the  Legislature  or 
to  construe  an  act  according  to  their  own  no- 
tions of  what  ought  to  be  enacted.  (Per  Walk- 
er, C.  J.,  and  D.  B.  Blair,  J.) 

5.  Death  <s=378— Entire  recovery  penal  la  view 
of  legislation. 

As  Rev.  St  1909,  {  5425,  providing  that 
whenever  any  person  shall  die  from  injury  by 
the  negligence  of  any  employe  operating  cars, 
the  employing  corporation  shall  forfeit  and 
pay  as  a  penalty  a  sum  not  less  than  $2,000 
nor  exceeding  $10,000,  in  the  discretion  of  the 
jury,  pri(wr  to  its  amendment  merely  prescribed 
a  fixed  penalty  of  $5,000  and  restricted  the  per- 
sons entitled  to  sue  therefor,  the  section  must 
be  deemed  penal  as  to  all  amonnts  instead  of 
compensatory  as  to  sums  exceeding  $2;000;  the 
legislative  purpose  of  this  being  to  allow  the 
jury  to  assess  the  punishment  in  accordance 
with  the  negligence  and  the  loss.  (Per  Walker, 
C.  J.,  and  D.  E.  Blpir,  J.) 

6.  Statutes  «=3236,  241  (I)— Statutes  providing 
a  penalty  construed  strlotly  as  to  penalty  and 
liberally  as  to  remedy. 

Statutes  providing  a  penalty  recoverable  by 
the  aggrieved  party  are  remedial  as  well  as 
penal,  and  hence  two  diverse  principles  of  con- 
struction have  apt^cation,  that  of  requiring 
strict  construction  on  aocount  of  the  penalty 
and  that  of  liberal  construction  to  prevent  the 
mischief  and  advance  the  remedy.  (Per  Walk- 
er, C.  J.,  and  D.  E.  Blair,  J.) 


4t=9For  otber  cases  see  same  topic  and  KEY-NUMBBR  tn  all  Key-Nnmbered  OiKesU  and  Indexes 
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7.  OamaoM  4s>87(l)— At  oommon  law  com- 
pMtatory  damagM  are  not  dtaoretlonary,  but 
paaltlve  damages  are. 

In  actions  at  common  law,  where  both  com- 
penaatory  and  punitive  damages  may  be  award- 
ed, the  giving  of  actual  damages  is  not  a  matter 
of  discretion,  but  one  of  absolute  right,  but 
the  giving  or  withholding  of  punitive  damages 
rests  wholly  within  the  discretion  of  the  jury. 
(Per  Walker,  G.  J.,  and  D.  E.  Blair,  J.) 

8.  Death  «=>97— Jury  may  oonsldar  Begligeao* 
is  aMeatlag  peaalty. 

Under  Rev.  St.  1800,  |  5425,  declaring  that, 
whenever  any  person  is  killed  as  the  result  of 
negligence  of  an  employe  operating  cars,  the 
employer  shall  forfeit  and  pay  as  a  i>enalty  the 
sum  of  not  less  than  $2,000  or  exceeding  $10,- 
000,  in  the  discreticua  of  the  jury,  the  jury  may 
take  into  consideration  the  circumstances  at- 
tending the  negligence  or  wrongful  act  causing 
death,  and  also  the  pecuniary  loss,  if  any,  in 
fixing  the  amount  of  recovery,  though  the  en- 
tire recoveiy  is  intended  as  a  punishment  and 
hence,  in  an  action  for  the  death  of  a  pfissen- 
ger,  the  jury  were  properly  instructed  that  in 
determining  the  award  they  might  take  into 
eonaidenitaon  the  facts  of  the  negligence.  (Per 
Walker,  O.  3.,  and  D.  E.  Blair,  J.) 

9.  DMtb  «=>99(l)— Award  of  $10,000  penalty 
■vt  an  abuse  of  disoratlon. 

In  an  action  for  the  death  of  passenger 
brought  under  Rev.  St.  1809,  §  5426,  heM,  that 
the  motonnan  was  so  recklessly  and  grossly 
negligent  as  to  show  an  utter  disregard  for  the 
lives  of  passengers,  and  hence  there  was  no 
abuse  of  discretion  on  the  part  of  the  jury  in 
assessing  the  damages  at  $10,000.  (Per  Walk- 
er, O.  J.,  and  D.  E.  Blair,  J.) 

Graves  and  Higbee,  JJ,,  dissenting. 

Ajipeal  from  Circuit  Covit,  Bnchanan 
County;  Tbos.  B.  Allen,  Judge. 

Action  by  (Seorge  S.  Qrier,  adminlBtrator 
of  the  estate  of  Ralph  W.  Grier,  deceased, 
against  the  Kansas  (Tity,  Clay  Cionnty  & 
St.  Joseph  Railway  (Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flnned. 

John  E.  Dolman  and  Sam  Wllcoz,  both  ct 
St.  Joseph,  for  appellant 

Ctilver,  PMUip  &  Voorhees,  of  St  Joseph, 
for  re^wndeut 

RAGLAin),  a  This  suit  was  instituted  in 
the  Buchanan  county  circuit  court  to  recover 
the  penalty  provided  by  section  5425,  B.  S. 
1S09,  for  cansing  death.  The  plaintiff  bad 
Judgment  and  the  defendant  appeals.  We 
adopt  with  some  alight  modifications  respond- 
ents statemait  of  the  case.  As  so  modified 
it  Is  as  follows: 

Ralph  W.  Grler,  of  St.  Joseph,  88  years  of 
age,  a  graduate  of  the  Missouri  University, 
a  lawyer  with  a  lucrative  practice,  was  In- 
jured in  a  wreck  on  appellant's  railroad, 
while  a  i>assenger  thereon,  early  Thanks- 
giving morning  In  1017,  and  died  the  follow- 


ing day  In  consequence  of  those  injuries.  He 
was  unmarried  and  with  no  dependent  rela- 
tives. His  administrator  filed  this  suit  for 
$10,000  damages,  and  a  Jury  awarded  the  ful} 
amount 

Appellant  operates  an  electric  intemrban 
line  from  St  Joseph  to  Kansas  City  and  Ex- 
celsior Springs.  Ralph  W.  Grier  was  a  pa»> 
secger  on  the  last  train  which  left  St  Joseph 
Thanksgiving  ere  for  Kansas  City.  The 
train,  which  consisted  of  two  cars,  was  run- 
ning about  30  minutes  late.  It  left  the  track 
at  a  switch  point  in  North  Kansas  City  while 
traveling  from  20  to  25  miles  per  hour  and 
the  front  car.  In  which  Grler  was  riding, 
toppled  over  on  its  side  after  running  about 
130  feet  over  a  street  pavement 

Crier's  legs  were  thrust  through  a  window 
and  caught  between  the  side  of  the  car  and 
the  pavement  as  the  car  turned  over.  The 
wreck  occurred  about  1'.30  o'clock  a.  m.  at  a 
point  about  four  blocks  from  the  appellant's 
general  shops.  When  the  car  first  fell  on 
Grier,  it  crushed  one  leg  just  above  the  ankle, 
and  pulled  the  foot  6  or  8  Inches  from  that 
ankle,  so  that  his  foot  was  held  on  the  leg 
by  the  extended  tendons  and  mangled  flesh. 
The  other  ankle  was  dislocated,  but  not  badly 
crushed. 

After  working  about  45  minutes  to  lift  the 
car  off  of  Grier,  appellant's  wrecking  crew 
succeeded  in  raising  the  car  6  or  8  inches  by 
means  of  Jacks,  when  It  fell  back  upon  Grier, 
catching  his  leg  8  or  10  Inches  higher  up, 
and  mashing  off  practically  all  of  the  flesh 
on  that  leg  almost  to  the  knee.  Finally, 
after  Grier  had  lain  under  the  car  about  two 
hours,  a  surgeon  released  him  by  cutting  off 
the  mangled  foot,  and  the  injured  man  was 
taken  to  a  hospital  in  Kansas  City.  A 
second  amputation  was  performed  the  tol- 
lowing  forenoon,  but  Grier  died  a  few  hours 
later  as  a  result  of  shock. 

The  train  on  which  Grier  was  a  passen- 
ger traveled  south  to  a  point  about  three- 
fourths  of  a  mile  north  of  North  Kansas  City. 
Then  it  traveled  around  a  very  short,  sharp 
curve  and  ran  east  for  two  blocks  at  a  right 
angle  with  the  course  it  had  been  following. 
Then,  rounding  another  sharp  curve,  '  the 
train  headed  approximately  due  south  and 
traveled  a  straight  line  of  trac^  about  three- 
fourths  of  a  mile  to  the  place  where  the 
wreck  occurred.  This  was  at  the  intersec- 
tion of  Swift  avenue  and  Armour  boulevard, 
where  are  located  a  bank,  a  drug  store,  a 
restaurant — ^in  fact  the  raitlre  business  dlsr 
trict  of  North  Kansas  City.  Armour  txnile- 
vard  extends  east  and  west  Swift  avenue 
extends  north  and  south.  There  was  a  set  of 
double  tracks  extending  east  and  west  in  Ar- 
mour boulevard.  Cars  from  St.  Joseph  trav- 
.eled  south  along  Swift  avenue  to  Armour 
boulevard,  and  there  made  a  very  short, 
sharp  turn  into  Armour  t>oulevard  and  traTw 
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ded  Oience  west  on  the  nortb  track.  The 
south  track  In  Armour  boulevard  was  used 
by  east-bound  cars  traveling  from  Kansas 
City  to  St.  Joseph  and  to  Excelsior  Springs. 
At  the  point  where  the  line  from  St  Joseph 
began  to  curve  around  the  comer  to  the  west 
Into  Armour  boulevard  was  a  tongue  switch. 
That  was  where  the  train  left  the  track. 
The  printed  rules  of  appellant  required  Its 
motormen  to  reduce  speed  to  2  miles  per  hour 
at,  this  switch.  The  train  on  which  Grier 
was  riding  did  not  reduce  its  speed  at  this 
switch  point  and  curve,  and  was  running  20 
or  25  miles  per  hour  at  that  time;  and  the 
inevitable  happened.  When  the  motorman 
rounded  the  two  sharp  curves  Just  before  he 
entered  North  Kansas  City,  he  knew  he  was 
within  three-fourths  of  a  mile  of  this  tongue 
switch. 

Although  it  was  a  foggy  night,  passengers 
on  the  train  could  see  the  buildings  of  North 
Kansas  City,  and  one  of  them  remarked  a 
moment  before  the  wreck  occurred,  "We  are 
right  here  In  North  Kansas  City  now,  close 
to  the  switch."  A  witness  heard  the  racket 
the  train  was  making  before  It  left  the  tradi. 
Then  she  heard  the  crash  of  the  wreck.  She 
looked  out  of  the  window  of  her  apartment, 
and,  despite  the  fog,  could  see  the  trucks  of 
the  overturned  car  100  feet  away.  After 
leaving  the  track,  the  front  car  ran  about  130 
feet,  crossing  over  three  of  the  east  and  west 
rails  in  Armour  boulevard,  breaking  off  a  big 
telephone  pole  and  toppUng  over  on  the 
south  rail  of  the  south  track.  These  rails 
projected  8  or  4  Inches  above  the  pavement 

It  was  against  the  rules  of  appellant  for 
any  person  except  certain  specified  officials 
to  ride  in  the  vestibule  with  the  motorman. 
A  person  was  riding  in  the  vestibule  with 
the  motorman  when  the  wreck  occurred. 
The  train  crew  and  the  person  who  was  rid- 
ing with  the  motorman  were  In  the  court- 
room at  the  trial,  but  appellant  put  none 
of  them  on  the  witness  stand. 

The  part  of  the  petition  charging  the  neg- 
ligence on  which  the  action  is  grounded  and 
tlie  prayer  are  as  follows: 

"That  while  said  Ealph  W.  Grier  was  so  rid- 
ing upon  said  car  of  defendant  as  a  passenger, 
and  when  said  car  liad  arrived  at  or  near  the 
station  of  North  Kansas  City,  in  said  Clay 
county,  upon  said  line  of  railroad,  the  defend- 
ant, its  agents  and  servants  in  charge  of  and 
operating  said  car  so  recklessly,  carelessly,  and 
negligently  ran  and  operated  said  car  as  to 
cause  and  permit  said  car  to  leave  the  rails  and 
track  upon  which  it  was  running  and  to  turn 
over  on  its  side  and  be  wrecked;  that  as  a 
result  of  said  negligence  and  carelessness  upon 
the  part  of  defendant,  its  agents  and  servants, 
said  Balph  W.  -Grier  at  said  time  and  place  re- 
ceived injuries  on  or  about  said  28th  day  of 
November,  1917,  which  said  injuries  so  received 
resulted  in  his  death  on  or  about  the  30th  day 
of  November,  1917. 

VPlaintifi  says  that  by  reason  of  said  reck- 
less; careless,  and  negligent  acts  and  conduct 


on  the  part  of  the  defendant,  its  servants, 
agents,  and  employes,  which  caused  and  re- 
sulted in  the  death  of  said  Ralph  W.  Grier,  a 
cause  of  action  for  $10,000  lias  accrued  to  i^oin- 
tiff  and  against  the  defendant. 

"Whereupon,  wherefore,  plaintiff  prays  Judg- 
ment against  defendant  for  $10,000,  together 
with  his  costs." 

The  answer,  so  fiir  as  material  here,  is 
«  general  denixkl. 

For  the  plaiutifC  the  court  instructed  the 
Jury  that — 

"In  determining  the  amount  you  will  award 
the  plaintiff  you  may  take  into  consideration 
the  facta  constituting  the  negligence,  if  any, 
on  the  part  of  the  defendant  causing  the  death 
of  the  said  Ralph  W.  Grier,  ineluaing  the  ag- 
gravating circumstances,  if  any,  attending  such 
negligence  as  is  shown  by  the  evidence." 

At  the  instance  of  both  plaintiff  and  de- 
fendant, the  court  further  instructed  the 
jury  that  in  determining  such  amount  they 
could  not  take  into  consideration  whether 
or  not  deceased's  beneficiaries  would  suffer 
any  pecuniary  loss  by  reason  of  his  death. 
The  defendant  asked  and  the  court  refused 
an  Instruction  that  plaintiff  was  not  entitled 
to  recover  a,  sum  in  excess  of  $2,000.  The 
appellant  complained  in  its  motion  f»r  a  new 
trial,  and  in  its  formal  assignment  of  error 
here,  of  the  refusal  of  the  trial  court  to 
give  other  instructions  requested  by  it.  But, 
as  appellant's  counsel  do  not  mention  those 
instructions  or  the  court's  action  in  regard 
to  them  in  either  their  brief  or  argument, 
their  complaint  in  tills  respect  will  be  treat- 
ed as  abandoned. 

It  is  appellant's  contention  that  the  stat- 
ute provides  for  both  a  penalty  and  compen- 
satory damages,  that  the  sum  of  $2,000  is 
the  penalty,  and  the  remainder  up  to  the 
$10,000  limit  is  compensatory,  and  that  the 
penalty  is  Inflexibly  fixed  at  $2,000— it  can 
be  neither  more  nor  less!  If  that  contention 
be  sound,  the  court  was  in  error  in  instruct- 
ing the  Jury  that  they  could  assess  against 
defendant  as  a  penalty  a  sum  not  leas  tluin 
$2,000  nor  more  than  $10,000,  in  their  discre- 
tion, and  that  in  so  doing  they  could  take 
into  consideration  "the  facts  constituting  the 
negligence,  if  any,  *  •  •  indadlng  the 
aggravating  circumstances.  If  any."  On  the 
contrary,  as  it  was  conceded  that  there  was 
no  pecuniary  loss  for  which  qpmpensatory 
damages  could  have  been  assessed,  the  Jury 
should  have  been  directed  to  bring  in  a  ver- 
dict for  the  specific  sum  of  $2,000  in  the 
event  they  found  for  plaintiff.  The  trial 
court,  however,  evidently  held  that  the  stat- 
ute did  not  limit  the  penalty  to  $2,000,  but 
that  It  authorized  the  Jury,  in  its  discretion, 
where  the  facts  warranted  it,  to  assess  as  a 
penalty  any  sum  not  less  than  $2,000  nor 
more  than  $10,000. 

This  is  not  the  first  time  that  this  statute 
has  beoi  before  this  court  for  Interpretation, 
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but  It  l8  the  first  Instance  In  wblch  Its  con- 
stractlon  has  been  In  question  here  from  the 
precise  angle  of  this  case.  On  that  account 
and  because  some  contusion  has  arisen  as 
to  what  has  really  been  decided  In  former 
expositions,  It  will  not  be  amiss  to  re- 
examine the  statute  for  the  purpose  of  de- 
termining the  legtslatire  Intent  as  therein 
repressed. 

(1,  2]  1.  It  is  sometimes  advantageous  to 
recur  to  elementary  principles.  We  deem  it 
so  now.  The  primary  rule  for  the  interpre- 
tation of  statutes  Is  that  the  legislative  in- 
tention is  to  be  ascertained  by  means  of  the 
'Words  it  has  used.  All  other  rules  are  Inci- 
dental and  mere  aids  to  be  invoked  when  the 
meaning  is  clouded.  When  the  language  is 
not  only  plain,  but  admits  of  but  one  mean- 
ing, these  auxiliary  rules  have  no  ofBce  to 
fill.  In  such  case  there  Is  no  room  for  con- 
struction. Again,  section  S0S7,  R.  S.  190&, 
requires  that,  unless  plainly  repugnant  to 
the  intent  of  the  Legislature,  or  of  the  con- 
text of  the  same  statute,  "words  and  idirases 
shall  be  taken  in  their  plain  or  ordinary  and 
usual  soise,  but  technical  words  and  phrases 
having  a  peculiar  and  appropriate  meaning 
in  law  shall  be  understood  according  to  their 
technical  Import"  In  view  of  the  elementa- 
ry rule  just  noted  and  this  statutory  require^ 
ment,  it  is  obvious  that  the  way  to  determine 
whether  the  sum  recoverable  under  section 
5425  is  penalty  to  the  extent  and  only  to  the 
extent  of  the  $2,000,  or  whether  it  is,  or  may 
be,  poialty  all  the  way  up  to  the  limit  of 
$10,000,  is  first  to  look  to  the  language  of  the 
statute  itself.  If,  taking  its  words  and 
phrases  in  their  plain  or  ordinary  and  usual 
sense,  and  understanding  its  technical  words 
and  phrases,  If  any,  according  to  their  techni- 
cal Import,  it  Is  clear  and  unambiguous,  it 
answers  uncontroverdbly  the  question  under 
consideration,  and  we  need  look  no  further. 
The  statute  reads: 

"Whenever  any  person  •  •  •  shall  die 
from  any  injury  resulting  or  occnsioned  by  the 
negligence,  uuskillfulness  or  criminal  intent  of 
any  ♦  •  •  servant  or  employee,  whilst  ron- 
ning  •  •  •  any  •  •  •  ear  or  train  of 
e»rs,  or  any  •  •  •  electric  •  •  •  car 
•r  train  of  ears,  •  •  *  the  corporation 
•  •  •  in  whose  employ  any  such  •  »  » 
servant  [or]  employee  •  *  •  ghall  be  at 
the  time  such  injury  is  committed  •  •  * 
shall  forfeit  and  pay  as  a  penalty,  for  every 
such  person  •  •  •  so  dying,  the  sum  of  not 
less  than  |2,000,  and  not  exceeding  $10,000,  in 
the  discretion  of  the  jury,  whidi  may  be  sued 
for  and  recovered    •    •    •    by,"  etc. 

Before  entering  niton  a  consideration  of 
this  language  for  the  purpose  of  ascertain- 
ing its  meaning,  it  should  first  be  determined 
whether  any  of  its  words  and  phrases  relat- 
ing to  or  (duiracterlzlng  the  sum  recoverable 
•re  tedlulcal,  and,  if  so,  what  their  peculiar 
and  appropriate  meaning  In  law  is.  Only 
4ae  of  sodi  wtwda,  under  the  greatest  pos- 


sible latitude,  could  be  said  to  be  technical, 
and  that  is  the  word  "penalty."  But  this 
word,  In  both  its  popular  and  legal  signifi- 
cations, is  synonymous  with  "punishment" 
In  neither  does  it  connote  any  idea  of  com- 
pensation. Then,  if  this  word  be  understood 
to  mean  punishment,  and  all  the  other  words 
and  phrases  be  taken  in  their  plain  or  ordi- 
nary and  usual  sense,  is  the  language  of  the 
statute,  in  so  far  as  it  characterizes  the 
recovery  thereunder,  in  any  respect  either 
obscure  or  ambiguous?  Can  It  by  any  pro- 
cess of  reasoning,  or  by  any  trick  of  verbal 
gymnastics,  be  held  to  mean  that  the  wrong- 
doer shall  forfeit  and  pay  as  a  penalty  $2,000 
and  In  addition  only  such  sum  by  way  of 
compensation  as  will  cover  the  actual  pecu- 
niary loss,  if  any,  suffered  by  the  next  of 
kin  or  personal  representatives?  Damages 
or  compensation  Is  nowhere  hinted  at.  Its 
express  language  is,  "shall  forfeit  and  pay 
as  a  penalty  •  •  •  the  sum  of  not  less 
than  $2,000,  and  not  exceeding  $10,000." 
What  is  it  that  is  fixed  at  "not  less  than 
$2,000"?  The  penalty.  And  what  Is  it  that 
is  fl.xed  at  "not  exceeding  $10,000"?  The 
penalty.  If  the  Legislature  intended  to  fix 
the  penalty  at  the  specific  sum  of  $2,000, 
why  did  it  say  that  it  should  be  "not  less 
than  $2,000"?  And  why  that  it  should  not 
exceed  $10,000?  Plainly  the  entire  recovery, 
whether  It  be  the  minimum  of  $2,000,  or  the 
maximum  of  $10,000,  or  an  intermediate  sum. 
In  the  discretion  of  the  Jury,  Is  penalty,  be- 
cause the  statute  unequivocally  says  so. 
Not  only  from  the  language  just  quoted  is 
It  so  obvious  as  scarcely  to  be  debatable  that 
the  entire  sum  to  be  assessed  by  the  Jury  in 
their  discretion  Is  a  penalty,  but  from  the 
statute  considered  as  a  whole  it  Is  clearly 
manifest  that  the  Legislature  Intended  to 
make  the  entire  recovery  primarily  a  punish- 
ment for  causing  death  by  negligence,  un- 
sklllfnlneas,  or  criminal  Intent,  whatever  in- 
cidental or  secondary  pnri>ose  it  might  at 
the  same  time  subserve. 

Tlie  only  part  of  the  section  ttut  tias  ever 
given  rise  to  any  real  controversy  since  Its 
amendment  in  1005  is  the  phrase  "in  the  diW 
cretion  of  the  Jury."  This  language  as  far 
as  it  goes  Is  plain  enough.  It  is  what  is  left 
unexpressed  that  has  been  the  source  of 
periHezlty.  The  exercise  of  discretion  im- 
idles  a  knowledge  of  the  facts  upon  which 
the  discretion  may  properly  operate.  What 
facts  were  so  Intended  the  Legislature  did 
not  say,  and  attempts  have  been  made  to 
supply  the  oml8si<Hi  by  construction.  Now 
there  is  no  repugnancy  between  the  repress 
language,  on  the  one  hand,  Uiat  the  sum  ra- 
coverable  Is  a  penalty,  and,  on  the  other, 
that  it  shall  be  assessed  within  fixed  limits 
in  the  discretion  of  the  Jury.  Yoiug  v.  Rail- 
road, 227  Mo.  307,  127  S.  W.  10.  And  If  the 
omission  In  respect  to  the  facts  that  the  jur.v 
may  consider  as  a  guide  to  their  discretion 
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Is  to  be  Bnpidled  by  construction,  sucb  con- 
atmctlon  must  also  be  not  Inconsistent  witb 
the  express  language  declaring  that  the  sum 
fixed  by  them  shall  be  forfeited  and  paid  as 
a  I>eualty. 

[8,  ♦]  It  is  elementary  that  in  construing 
a  writing,  whether  It  be  a  statute  or  a  con- 
tract, the  clear  meaning  of  unequivocal  lan- 
guage cannot  be  controlled  or  overthrown  by 
a  construction  in  respect  to  that  which  is 
obscure  or  incomplete.  If,  therefore,  under 
a  given  construction  of  the  statute  to  ques- 
tion, it  be  held  that  the  Legislature  Intended 
that  the  jury  should  take  into  consideration 
facts  showing  pecuniary  loss,  and  if  it  be 
further  held  that  a  consideration  of  sudi 
facta  is  inconsistent  with  the  entire  recovery 
being  a  penalty,  then  such  construction 
would  not  be  permissible  and  would  have  to 
be  abandoned,  even  though  it  were  deemed 
the  most  desirable  in  its  consequences  of  all 
possible  interpretations.  "When  the  words 
admit  of  but  one  meaning,  a  court  is  not  at 
liberty  to  speculate  on  the  intention  of  the 
Legislature,  or  to  construe  an  act  according 
to  its  own  notions  of  what  ought  to  have 
been  enacted."  York  &  North  Midland  R. 
Co.  V.  R.,  Ellis  &  B.  8B4. 

[S]  2.  It  might  be  suggested  that  the  ap- 
plication of  the  rule  of  literal  interpretation  , 
in  this  case  would  defeat  the  manifest  pur-  i 
pose  of  the  statute,  considered  historically  { 
and  in  the  light  of  external  circumstances  ^ 
existing  at  the  time  of  Its  enactment  From 
such  viewpoint  the  legislative  Intent  would  \ 
be  discoverable  by  taking  into  account  the  | 
following  considerations:  What  wns.  tlio  | 
law  before  the  statute  was  passed?  What 
was  the  mischief  it  failed  to  prevent?  What 
remedy  did  the  Legislature  provide?  and  the 
reason  for  the  remedy.  Before  the  amend- 
ment of  1905  the  statute  read,  so  far  as 
material  here,  "shall  forfeit  and  pay  the 
sum  of  $5,000."  As  it  then  read  it  had  been 
on  the  statute  books  of  this  state  for  many 
years.  Its  construction  was  well  settled, 
and  that  construction  had  become  a  part  of 
the  statute  itself.  As  construed,  every  dollar 
of  the  sum  forfeited  and  paid  thereunder 
was  as  a  penalty.  Casey  v.  Transit  Co..  IIH 
Mo.  App.  235,  91  S.  W.  419,  and  cases  cited. 
Because  the  forfeiture  .was  recoverable  by 
those  who  had  sustained,  or  were  presumed 
to  have  sustained,  a  pecuniary  loss,  it  was 
said  to  serve  a  twofold  purpose;  it  <H)erat- 
ed  as  a  punishment  for  causing  death  and  at 
the  same  time  it  afforded  compensation  for 
the  ones  who  suffered  pecuniary  injury  there- 
by. King  V.  Railroad,  98  Mo.  235,  239,  11 
S.  W.  563.  For  these  reasons,  the  statute 
was  said  to  be  partly  penal  iind  partly  <\>m- 
pensatory,  but  It  was  never  considered  for 
a  moment  that  a  moiety  or  aliquot  part 
of  the  sum  forfeited  was  by  way  of  penalty 
and  the  remainder  as  compensation^  Nor 
was  there  ever  any  question  but  that  the 


object  of  the  statute  was  primarily  to  pun- 
ish, and  secondarily  or  incidentally  to  afford 
compensation. 

Under  the  statute  as  construed  before 
the  amendment,  those  who  .were  entitled  to 
sue  were  required  to  sue  for  the  exact  pen- 
alty. The  precise  penalty,  no  more  and  no 
less,  was  recoverable  in  every  case,  regard- 
less of  whether  death  was  caused  by  more 
unskiUfulness,  or  by  negligence,  or  by  crim^ 
toal  totent,  and  regardless  of  whether  the 
person  killed  was  a  man  who  was  "a  vaga- 
bond, a  curse  to  his  family,  consuming  the 
earnings  of  his  wife  and  children,"  or  wheth- 
er he  was  a  comfort  to  them,  "earning  thou- 
sands by  his  industry  and  spending  it  lib- 
erally for  their  benefit"  These  inequitable 
consequences  were  well  known  and  had  been 
the  subject  of  repeated  comment  by  the 
courts  of  the  state  and  by  others.  It  may 
be  assumed,  therefore,  that  these  conse- 
quences were  the  mischief  that  the  Legisla- 
ture sought  to  prevent  by  the  amendment 
If  that  assumption  be  true,  then  the  remedy 
appointed  and  the  reason  for  it  are  platoly 
manifest  By  striking  out  "$5,000"  and  sub- 
stituting In  lieu  thereof  "not  less  than  $2,- 
000,  and  not  exceeding  $10,000,  to  the  dis- 
cretion of  the  Jury,"  the  lawmakers  Intend- 
ed that  the  Jury  in  fixing  the  forfeiture 
should  take  toto  consideration  both  the 
facte  constituting  the  negligence  or  wrong- 
ful act,  with  the  attending  mitigating  and 
aggravating  circumstances,,  and  those  show- 
ing the  extent  of  Ihe  pecuniary  loss  inflict- 
ed. But,  to  making  the  forfeiture  variable 
instead  of  a  fixed  sum,  the  Legislature  was 
careful  Co  point  out  that  no  other  change  to 
Its  character  was  totended.  In  anticipation, 
apparently,  of  an  attempt  to  change  by  con- 
struction the  recovery  from  a  penalty  to 
compensatory  damages,  because  the  jury 
was  given  a  discreti<Mi  in  fixing  the  amount, 
and  in  order  to  make  plain  that  no  sudi 
fhnnee  was  contemplated  by  the  nineud- 
ment,  the  words  "as  a  penally"  were  added 
immediately  after  the  words  "shall  forfeit 
and  pay."  This  addition  Is  but  a  repetition 
of  the  meantog  conveyed  to  the  words  "for- 
feit and  pay,"  and  the  very  fact  that  it  is  a 
repetition  (presumably  unnecessarj-)  anri  wn-^ 
tocorporated  in  the  statute  for  the  first  time 
with  and  as  a  part  of  the  amendment,  makes 
plain  beyond  controversy  that  the  lawmak- 
ers totended  that  the  entire  recovery  should 
conttouo  to  be  a  penalty  In  the  same  respect 
that  It  had  theretofore  been. 

As  Just  pototed  out,  what  Is  now  section 
6425  prior  to  its  amendment  to  1905  was 
held  to  be  primarily  a  penal  statute,  enacted 
pursuant  to  the  police  i)ower  of  the  state, 
and  having  for  Its  object  the  safe^uardtog 
of  human  life.  So  viewed,  it  was  defective 
in  another  particnlar;  It  did  not  extend  its 
protective  tofluence  to  all  lives.  It  created 
no  liability  where  the  person  whose  death 
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-v^as  wrongfully  caused  left  no  sairMng  bus- ;  tbe  assessment  they  would  Inevitably  and. 
band,  wife,  or  minor  child,  or,  if  an  unmar- ;  necessarily,  and  Just  as  properly,  take  these 


i-ied  minor,  no  father  or  mother.  The  aiuend- 
xzient  remedied  this  defect  by  providing  that 
Ute  administrator  or  executor  of  such  person 
naight  sue,  and  that  the  recovery  should  be 
distributed  according  to  the  laws  of  descent. 
Xt  thus  appears  that  as  originally  enacted 
tbe  statute  provided  for  a  recovery  by  those 
only  who  had  presumptively  sustained  pe- 
cuniary injury  through  the  tortious  death, 
'While  as  amended  it  creates  a  liability  not 
only  In  cases  where  there  is  presumed  to  be 
«  pecuniary  loss,  but  in  those  as  well  where 
there  is  ordinarily  no  such  loss.  In  the  lat- 
^  ter  class  of  cases  .where  there  is  in  fact 
no  i>ecuniary  injury  suffered,  as  in  the  case 
at  bar,  the  recovery  must  necessarily  be  pen- 
alty and  nothing  more,  and  in  those  cases  as 
well  as  in  the  others,  according  to  the  plain 
lanifnage  of  the  statute,  the  amount  thereof 
is  "the  sum  of  not  less  than  $2,000  and  not 
exceeding  $10,000,  in  the  discretion  of  the 
Jury."  Tbe  amendment,  in  creating  a  ifabil- 
Ity  for  causing  death  in  cases  where  there 
is  no  resulting  pecuniary  Injury,  effects  to 
some  extent  a  departure  from  the  original 
policy  of  the  statute.  If,  however,  the  entire 
recovery  before  the  amendment  was  rightly 
construed  to  have  been  primarily  a  penalty, 
with  much  greater  reason  it  must  now  be 
held  so  to  be.  As  heretofore  stated,  the  leg- 
islative Intention  in  this  respect  is  empha- 
sized by  the  addition  of  the  words  "as  a  pen- 
alty." They  show  beyond  all  question  that 
the  Legislature  Intended  that  tbe  entire  for- 
feiture provided  by  the  statute  as  amended 
is  to  be  enforced  in  all  cases  as  a  punish- 
ment, and  that  the  amount  thereof  is  not 
to  be  limited  or  controlled  by  tbe  rules  of 
law  that  govern  the  assessment  of  compen- 
satory damages.  The  use  of  the  words  "as 
a  penalty"  sharply  distinguishes  section  5425 
In  its  objective  from  that  of  the  two  sections 
Immediately  following,  which  authorize  the 
giving  of  such  damages  as  may  be  fair  and 
Just  with  reference  to  the  necessary  pecu- 
niary injury  resulting  from  the  death. 

[6-tl  3.  It  cannot  be  said  that  tbe  view  that 
the  Jury  may  take  into  consideration  the  eir- 
comstances  attending  the  negligent  or  wrong- 
ful act  causing  death,  and  also  the  extent  of 
the  pecuniary  loss,  if  any.  In  fixing  the 
amount  of  the  recovery,  is  in  any  respect  in- 
congruous.with  the  holding  that  the  entire  re- 
covery is  essentially  and  primarily  penal.  As 
to  the  first,  the  acts  or  omissions  constitut- 
ing negligence,  or  evidencing  criminal  intent, 
with  their  attendant  circumstances,  would 
unavoidably  be  brought  to  the  knowledge  of 
the  Jury  in  tbe  effort  to  establish  liability 
and  would  be  considered  by  tbem  in  that  con- 
nection; and,  if  the  Jury  without  other  dlrec>- 
tion,  were  merely  told  to  assess  as  a  penalty 
a  sum  not  less  than  $2,000,  and  not  exceed- 
ing $10,000,  in  their  discretion,  in  making 


same  facts  into  account  as  they  would  :were 
they  fixing  the  punishment  in  a  prosecution 
for  a'  purely  criminal  offense.  As  to  the 
second,  it  is  a  common  practice  by  legislative 
bodies,  in  prescribing  punishments  for  cer- 
tain crimes  against  property,  to  make  the' 
severity  of  the  punishment  dependent  in 
some  degree  upon  the  extent  of  the  pecuniary 
loss  inflicted,  or  attempted  to  be  inflicted,  on 
the  owner.  Again,  there  are  many  statutes 
providing  for  tbe  recovery  of  penalties  by 
civil  action  where  the  penalty  recoverable  is 
dependent  upon  the  actual  loss  sustained. 
Such,  for  example,  are  statutes  allowing  dou- 
ble or  treble  damages  for  injuries  resulting 
from  various  torts.  Such  additional  dam- 
ages, being  In  excess  of  compensation,  are 
penalties,  regardless  of  the  euphonious  terms 
by  which  they  may  be  designated.  And  these 
penalties,  by  the  express  language  of  tbei 
statutes  themselves,  are  measured  by  the  ex- 
act amount  of  the  pecuniary  loss  suffered  as 
determined  by  the  jury.  There  is  nothing, 
therefore,  in  the  point  that  a  construction 
that  makes  it  proper  for  the  Jury  to  take  in- 
to consideration  the  pecuniary  injury  in  as- 
sessing the  penalty  converts  the  statute  pro 
tanto  into  one  for  the  recovery  of  compensa- 
tory damages.  . 

It  has  been  suggested  that  the  construc- 
tion contended  for  by  appellant  is  the  only 
possible  one  under  .which  can  be  carried  out 
the  evident  purpose  of  the  Legislature  to 
have  the  actual  money  loss,  if  any,  taken  in- 
to account  by  the  Jury  in  fixing  the  amount 
of  the  recovery ;  that  such  legislative  purpose 
cannot  be  discovered  and  effectuated  except 
through  a  liberal  construction  of  the  statute 
which  is  not  permissible  if  the  entire  recov- 
ery authorized  is  a  penalty.  As  to  this  it 
may  be  said  that  "strict  construction"  is  not 
a  precise,  but  a  relative,  expression:  it  varies 
in  degree  of  strictness  accordinf^  to  the  char- 
acter of  the  law  xmder  constructi<».  "Stat- 
utes which  provide  a  penalty  recoverable  by 
tbe  party  aggrieved  are  remedial  as  well  as 
penal.  Hence  two  diverse  principles  have 
some  application;  that  of  requiring  strict 
construction  on  account  of  the  penalty,  and 
that  of  liberal  construction  to  prevent  the 
mischief  and  advance  the  remedy."  2  Suther- 
land on  Stat  Cons.  (2d  Bd.)  {  532.  Applying 
the  rule  to  the  statute  under  consideration, 
tbe  provisions  giving  the  penalty — that  Is, 
creating  the  liability — should  be  strictly  con- 
strued, while  those  relating  to  the  remedy 
should  be  liberally  construed.  Abbott  v. 
Wood,  22  Me.  641 ;  Ordway  v.  Bank,  47  Ma. 
217,  28  Am.  Rep.  455. 

According  to  appellant's  oonstruction,  tbe 
language  under  consideration,  in  effect,  mere- 
ly provides  a  measure  of  damages  in  that  it 
means  "the  $2,000  is  the  penalty  and  all  In 
ezceaa  of  that  Is  compoisatory  op  to  ttte 
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Mmlt  of  $10,000."  If  tiiat  constrneOon  be 
sound,  the  statute  certainly  presents  some 
curious  anomalies.  For  example,  the  puni- 
tive damages,  the  $2,000,  being  inflexible,  it 
follows  that  the  compensatory  damages,  and 
only  such  damages,  are  allowable  "In  the 
discretion  of  the  Jury."  In  actions  at  com- 
mon law,  where  both  compensatory  and  puni- 
tive damages  may  be  awarded,  the  giving 
of  the  actual  damages  is  not  a  matter  of  dis- 
cretion, but  one  of  absolute  right,  and  such 
damages  are  required  to  be  measured  by 
standards  that  make  them,  as  far  as  it  is 
humanly  possible,  an  exact  equivalent  in 
money  of  the  injury  suffered,  .while  on  the 
other  band,  the  giving  or  wltliholdlng  of 
punitive  damages,  as  well  as  the  amount 
thereof,  lies  wholly  witliin  the  discretion  of 
the  Jury. 

Another  of  the  consequences  of  appellant's 
construction  Is  disclosed  by  considering  sec- 
tion 5425  in  connection  with  the  two  com- 
pensatory sections  <5426  and  6427)  of  the 
death  statute.  Under  the  latter  sections.  If 
the  death  of  an  employ^  of  a  railroad  com- 
I>any  results  from  its  negligence,  not  in  con- 
nection with  the  running  or  management  of 
Its  cars,  and  such  negligence  is  wanton  or 
gross,  a  jnry  can  in  its  discretion  assess  the 
punitive  damages,  the  penalty,  at  approxi- 
mately $10,000,  provided,  of  course,  that  some 
compensatory  damages  are  recoverable.  But, 
If  the  death  of  a  passenger  on  one  of  the 
trains  of  the  same  company  results  from,  or 
is  occasioned  by,  the  criminal  Intent  of  its 
employes  in  the  operation  of  the  train,  the 
punishment,  by  virtue  of  section  5425,  as  so 
construed,  cannot  exceed  a  forfeiture  of 
$2,000.  In  other  words,  while  individuals 
and  corporations  generally  can  be  penalized 
up  to  practically  $10,000  for  causing  death 
by  negligence  or  wrongful  act,  those  who 
operate  railroad  trains  or  other  public  con- 
veyances for  the  same  offense  while  so  en- 
gaged are  not  to  be  fined  or  mnlcted  in  ex- 
cess of  $2,000.  In  the  absence  of  language 
plainly  expressing  such  purpose.  It  cannot 
be  believed  that  the  Legislature  in  amend- 
ing the  three  sections  intended  consequences 
BO  extraordinary. 

Appellant  says  that  Its  contention  as 
to  the  construction  In  question  finds  sup- 
port in  what  has  come  to  be  knovm  as 
the  second  Boyd  Case,  249  Mo.  110,  155 
S.  W.  13,  Ann.  Cas.  1914D,  87.  In  this  he  is 
mi^tpken.  That  was  a  suit  to  recover  the  pen- 
alty tinder  section  6425.  The  only  question 
presented  for  decision  in  this  court  was  In 
respect  to  the  propriety  of  the  trial  court's 
action  In  having  received  evidence  tending 
to  prove  the  age,  condition  of  health,  and 
earning  capacity  of  plaintiff's  husband  at 
the  time  of  his  death  and  the  number  of 
minor  children  left  by  him,  and  In  having  di- 
rected the  Jury  to  take  this  evidence  Into 


consideration  in  assessing  plalntUTs  retwv^ 
ery.    No  other  complaint  was  made  by  ap- 
pellant, nor  was  there  any  other  question 
briefed  or  argued  by  counseL    The  Instmc- 
tlon    that  was  the  subject  of  controversy 
contained    this   language:    "And   you  may 
also    take    into    consideration     the    facts 
constituting  negligence  on  the  part  of  defend- 
ant causing  the  death."     But  no  complaint 
was  made  in  respect  to  this  part  of  the  In- 
struction.    Both  sides  conceded  that  It  pre- 
sented a  proper  matter  for  the  consideration 
of  the  Jury  In  determining  the  amount  of  the 
recovery.     On  the  presentation  thus  made 
the  instruction  as  a  whole  was  approved,  and 
the  Judgment  of  the  lower  court  affirmed.    It . 
Is  i>erfectly  obvious,  therefore,  that  the  only 
question  decided  was  that  the  Legislature  In- 
tended that  the  Jury  should  at  least  take  In- 
to consideration  the  jtecuniary  loss.  If  any. 
In  assessing  the  recovery  under  section  64^ 
There  is  some  language  in  the  opinion  en- 
tirely susceptible  of  the  meaning  that  appel- 
lant ascribes  to  It    Such  language  does  not 
seem  to  have  expressed  the  ralson  d'etre  ot 
the  conclusion  reached  by  the  court,  or  to 
have  been  in  any  respect  necessary  in  decid- 
ing the  case  as  it  was  decided.    In  any  evoit. 
In  so  far  as  it  lends  support  to  the  constrac- 
tion  contended  for  In  this  case,  It  Is  disap- 
proved.   The  cases  of  State  v.  Ellison,  278 
Mo.  649,  213  S.  W.  469,  Cooley  T.  Dunham, 
196  Mo.  App.  399,  195  S.  W.  1058,  and  John- 
son V.  Railroad,  270  Mo.  418,  193  S.  W.  827. 
to  the  extent  that  they  are  based  on  the 
same  erroneous  view  as  to  what  was  decid- 
ed in  the  Boyd  Case,  snpra,  should  no  longer 
be  followed. 

In  accordance  with  the  views  herein  ex- 
pressed, we  are  of  the  c^inlon,  and  so  hold, 
that  under  the  pleading  and  evidence  In 
this  case  the  trial  court  properly  Instructed 
the  Jury  that  In  determining  the  amount  of 
plaintiff's  award  they  might  take  Into  con- 
sideration "the  facts  constituting  the  negli- 
gence, If  any,  on  the  part  of  the  defendant 
causing  the  death  of  said  Ralph  W.  Grier, 
including  the  aggravating  drcomstanccs,  if 
any,  attending  such  negligence  as  is  shown 
by  the  evidence." 

[9]  It  appears  from  the  undisputed  facts 
that  the  conduct  of  defendant's  motorman 
in  the  management  of  the  train  on  .which 
Grler  was  riding  was  so  reckless  and  gross- 
ly negligent  as  to  show  an  utter  disregard 
for  the  lives  of  the  passengers  entrusted  to 
his  care.  We  are  not  able  to  say,  therefore, 
that  there  was  an  abuse  of  discretion  on  the 
part  of  the  Jury  In  assesshig  the  pmalty  at 
the  maximum,  $10,000. 

It  follows  that  the  Judgment  shonld  be 
affirmed. 

It  is  so  ordered. 

BROWN  and  SMALI^  CO.,  concur. 
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PB!R  CTJBIAH.  In  tta«  foregoing  opinion 
of  BAGIiANl>,  O.,  WAI/KER,  O.  J.,  and  D. 
JS.  BLATB,  3^  concur.  J.  T.  BLAIR  and 
E2J>ER,  33.,  concur  In  result.  GRAVES  and 
HIGBEB.  JJ.,  dissent  WOODSON,  J.,  not 
sitting. 


STATE  V.  FLEISCHMANN.    (No.  22565.) 

(Supreme  Court  of  Missonri,  Division  No.  2. 
March  7,  19K1.) 

Receiving   ttolen   goods   ^=^3— Aotnal   knowl- 
.  edge  goods  were  stolea  leoessary  element. 

An  essential  element  of  offense  of  receiv- 
ing stolen  property  knowing  the  same  to  have 
been  stolen  is  actual  acknowledge  <d  the  fact 
aa  distinguished  from  facts  which  would  put  a 
man  of  ordinary  caution  upon  inquiry. 

Appeal  from  St  Louis  Olrcult  Court;  Wil- 
son A.  l^ylMT,  Judge. 

Joseph  nelshmann  was  convicted  of  re- 
ceiving stolen  pijoperty  knowing  tlie  same  to 
be  stolen,  and  lie  appeals.  Beversed  and  re- 
manded. 

Tbomas  B.  Harvey,  of  St.  Loula  (S.  S. 
Bass,  of  St  Louis,  of  counsel),  for  appellant 

Frank  W.  McAlllstfflr,  Atty.  Gen.,  and  Hen- 
ry B.  Hunt  Asst  Atty.  Gen.,  for  the  State. 

WHITE,  0.  The  defendant,  on  tbe  23d 
day  of  October,  1910,  In  the  circuit  court  of 
tbe  dty  of  St  Louis,  was  convicted  of  re- 
ceiving stolen  property  knowing  tbe  same  to 
be  stolen,  and  his  punishment  fixed  at  Im- 
prisonment in  the  state  itenltenttary  for  a 
term  of  tbree  years.  The  crime  was  alleged 
to  bave  been  committed  on  tbe  28th  day  of 
December,  1918,  In  the  dty  of  St  Louis. 

Tbe  only  error  assigned  and  presented  for 
our  consideration  here  was  the  giving  of  an 
Instruction  which  told  the  Jury  that  the  ex- 
pression, "knowing  that  the  property  was 
stolen,"  did  not  mean  absolute  personal  and 
certain  knowledge  on  the  i)art  of  the  defend- 
ant but  such  knowledge  and  information  as 
would  put  a  reasonably  prudent  man,  ex- 
ercising ordinary  caution,  on  bis  guard  and 
would  cause  such  a  man  to  believe  and  be 
satisfied  that  tbe  property  had  been  stolen. 

It  has  been  held  that  before  one  can  be  con- 
victed of  receiving  stolen  property  be  must 
know  It  was  stolen ;  tbat  Is,  It  must  be  ac- 
tual knowledge  as  distinguished  from  f&cts 
whidi  would  put  a  man  of  ordinary  caution 
upon  bis  Inquiry.  State  v.  Ebbeller,  222  S. 
W.  396;  State  v.  Cavanagh  (No.  22280)  225 
S.  W.  678;  SUte  v.  Weisman  (No,  22191) 
225  8.  W.  949,  dedded  at  the  present  term 
and  not  yet  (offidallr)  reported.  Id  the 
cases  dted  tbe  reasons  for  tbe  rule  stated 
are  given  at  length. 


Tbe  Judgment  Is  reversed  and  tb»  canas 
remanded. 

BAILBY  and  MOZLET,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  ad<^>ted  as  the  opinion  of  the 
court. 

All  tbe  Judges  concur. 


STAGGS  V.  GOTHAM  MINING  &  MILLING 

CO.  (OCEAN  ACCIDENT  &  GUARANTEE 

CORPORATION,  Limited,  Gamisheo). 

(No.  21818.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  5,  192L) 

CoartB  «=»23I(6)>-Coiit»ntlon  that  ooarts  of 
appeal  had  misoonstnied  contract  and  laws 
appllcaUa  Insufflclant  to  raise  constitutional 
qnestion. 
Appellant's  contention  that  courts  of  appeal  . 
bad  misconstrued  particular  contract  and  the 
statutory  and  common  law  relating  thereto  held 
insufficient  to  give  the  Supreme  Court  jurisdic- 
tion, no  constitutional  question  being  involved. 

Appeal  from  Circuit  Court,  Jasper  Oonn- 
ty ;   Joseph  D.  Perkins,  Judge. 

Action  by  Kenneth  Staggs  against  Ibe 
Gotham  Mining  &  Milling  Company,  In  which 
the  Ocean  Acddent  &  Guarantee  .Corpora- 
tion, Limited,  was  garnished.  Judgment 
against  plaintiff,  discharging  the  garnishee, 
and  the  plaintiff  appeals.  Cause  transferred 
to  tbe  C^urt  of  Appeals. 

8.  W.  Bates,  of  Webb  City,  and  W.  B. 
Robertson,  of  Carthage,  for  appellant 
Bay  Bond,  of  JopUn,  for  respondent 

SMALL,  C.  I.  Appeal  from  the  drcnit 
court  of  Jasper  county.  The  plaintiff,  hav- 
ing on  June  17,  1917,  In  said  drcult  court, 
obtained  a  judgment  against  tbe  Gotham 
Mining  &  Milling  Company,  for  $6,036.10  and 
costs,  issued  execution  thereon  to  the  sheriff 
of  Cole  county  on  March  21,  1918,  and  there- 
under said  sheriff  garnished  tbe  Ocean  Acd- 
dent A  Guarantee  Corporation,  the  resiwnd- 
ent  herdn.  Plaintiff  in  due  time  filed  in- 
terrogatories to  garnishee  touching  its  lia- 
bility and  Indebtedness  to  said  Gotham  Min- 
ing Sc  Milling  C<Hnpany  imder  a  liability  in- 
surance policy,  which  garnishee  had  Issued 
to  said  mining  and  milling  company.  In  its 
answer,  the  garnishee  admitted  it  had  is- 
sued said  policy,  but  alleged  it  was  not  in- 
debted to  said  mining  and  milling  company 
thereunder,  because  said  mining  and  milling 
company  bad  never  paid  the  pUdntUTs  judg- 
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ment,  or  any  part  thereof.  In  bia  denial  of 
the  garnishee's  answer,  plaintiff  set  out  the 
said  policy  in  full,  showing  that  it  coyered 
the  injnry  sustained  by  the  plaintiff  and  In- 
sured-the  said  mining  and  milling  company 
against  xdaintUTs  claim  against  it  for  such 
Injury,  but  that  such  policy  contained  the 
following  provision: 

"No  action  In  respect  of  loss  resulting  for 
liability  for  damage  under  paragraph  2  of  the 
insuring  agreement  shall  be  brought  against 
the  corporation,  unless  it  shall  be  brought  by 
the  assured  for  reimbursement  of  the  amount  of 
loss  actually  sustained  and  paid  in  money  by 
the  assured  in  full  satisfaction  of  a  judgment 
duly  recovered  against  the  assured." 

There  was  no  allegation  that  the  said  as- 
sured, the  mining  and  milling  company,  had 
ever  paid  plaintiff's  judgment  or  any  part 
thereof,  but  such  reply  did  allege  that  the 
garnishee  bases  its  right  to  defeat  plaintiff's 
recovery  against  it  as  garnishee  upon  said 
provision  in  its  said  policy,  "and  undertaking 
to  sustain  its  position  upon  the  holding  of 
courts  of  appeal  in  the  cases  of  Conqueror 
Zinc  &  Lead  Co.  v.  iBtna  life  Ins.  Co.,  1S2 
Mo.  App.  SS2,  133  S.  W.  166,  Century  Realty 
Co.  V.  Insurance  Co.,  179  Mo.  App.  123,  161 
S.  W.  624,  Dunham  v.  Philadelphia  Casualty 
Co.,  179  Mo.  App.  558,  162  S.  W.  728,  and 
Most  V.  Mass,  Bldg.  &  Ins.  Co.,  196  S.  W. 
1064." .  The  denial  then  charged  that  to 
exempt  garnishee  from  garnishment  under 
sa|h  policy  as  ruled  by  said  courts  of  appeal 
would  be  a  failure  to  "administer  right  and 
Justice  without  sale,  denial,  and  delay,  con- 
trary to  the  provislonB  of  section  10  of  arti- 
cle 2  of  the  Constitution  of  Missouri."  Also 
would  be  to  grant  "special  privileges  and 
immunities  to  this  garnishee  In  .this  case, 
contrary  to  the  provisions  of  section  15  of 
artide  2  of  the  Constitution  of  Missouri." 
Also  would  be  to  impair  the  garnishee's  con- 
tract contained  in  said  policy,  contrary  to 
said  section  15  of  said  article  2.  Also  would 
be  to  deprive  plaintiff  of  his  property  with- 
out due  process  of  law,  contrary  to  section 
30  of  said  article  2,  and  infringe  the  equal 
rights  and  the  well-being  of  the  state,  con- 
trary to  section  6  of  article  12  of  said  Con- 
stitution. 

The  court  sustained  a  general  demurrer 
to  such  denial,  and,  the  plaintiff  electing  to 
stand  on  such  demurrer,  the  court  rendered 
judgment  against  plaintiff  and  discharged 
the  garnishee,  and  he  appealed  to  this  court. 

n.  At  the  outset,  the  respondent  in  its 
brief  asserts  that  we  have  no  Jurisdiction 
of  this  appeal.  The  amount  involved  Is 
not  sufficient  to  confer  Jurisdiction  upon  us, 
and  that  there  is  no  constitutional  question 
in  the  case.  We  agree  to  both  of  these  propo- 
sitions. Nothing  need  be  said  as  to  the 
amount  involved,  that  is  obviously  less  than 
$7,500,  the  requisite  amount  to  warrant  an 


appeal  to  this  court.  Nor  Is  there  auy  con- 
stitutional question  raised.  No  law  of  the 
state  of  Missouri  is  pointed  oat  as  being  un- 
constitutional, and  the  only  assertion  in  ap- 
pellant's reply  to  the  answ«r  of  garnishee  is 
that  the  decisions  of  the  courts  of  appeal  in 
sudi  cases  are  wrong,  and  that  to  so  construe 
the  said  contract  of  liability  is  to  Invade  tlie 
Constitution  In  the  respects  set  forth.  The 
contention  of  the  plaintiff  la  that  the  courts 
of  appeal  have  misconstrued  the  contract  of 
insurance  and  the  law,  statutory  and  com- 
mon law,  relating  thereto.  This  contention 
raises  no  constitutional  question,  and  we 
have  no  Jurisdiction.  Bealmer  v.  Hartford 
Hre  Ins.  Co.,  220  8.  W.  loc.  cit.  95T  (opinion 
by  Williamson,  J.)  ;  In  re  Gerhart,  217  S.  W. 
512 ;  Stegall  v.  Pigment  &  Chemical  Co.,  263 
Mo.  719, 173  S.  W.  674 ;  Sublette  v.  Railroad, 
198  Mo.  190,  95  S.  W.  430. 

The  case  therefore  should  be  transferred 
to  the  Spiingfl^d  Court  at  Appeals.  It  Is 
so  ordered. 

BROWN  and  RAGLAND,  CC  concur. 

PER  CURIAM.  The  foreg(tog  opinira  by 
SMALIi,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


BURNETT  V.  HUDSON  at  al.     (No.  20»36.) 

(Supreme  Court  of  MisBourl,  Division  No.  1. 

Dec.  30,  1920.    Rehearing  Denied 

March  5,  1921.) 

1.  Plaadlng  «=942S(3)— Answeriag  ant  goinit* 
triaJ,  waiver  of  motion  to  maka  Mora  eertaii. 

By  answering  and  going  to  trial  upon  the 
merits,  defendants  waived  the  overruling  of 
their  motion  to  make  the  petition  more  definite 
and  certain. 

2.  Trial  4=>373— Refusal  to  give  raqaaeted  is- 
struetlons  to  Jary  in  wiHlly  ease  aot  errer. 

ABsignments  of  error  based  upon  refusil 
to  give  requested  instruction  to  jury  which  the 
trial  court  in  an  equity  case  called  to  advite 
it  upon  the  questions  of  fact  are  without  force, 
since  the  decree  appealed  from  is  the  diancel- 
lor's  upon  both  facts  and  law,  and  is  to  be  test- 
ed as  such  on  appeal 

3.  Wills  @=>58(2)— Dedaratlpns  of  deoeaie^ 
should  be  disregarded  In  proceeding  to  n- 
tablish  contraot  to  devise. 

Declarations  of  decedent,  which  are  not 
such  as  tend  to  Induce  the  conviction  that  ther 
would  not  have  been  made  in  the  absence  of  i 
contract,  should  b«  disregarded  in  a  proceed- 
ing against  heirs  to  establish  a  eontraet  to  de- 
vise. 

4.  Appeal  and  error  «=>1000— Defenaoa  glvii 
to  findings  of  ohaacellDr  and  9  ef  12  Jnren. 

Deference  is  due  a  finding  of  fact  of  a  duB- 
cellor  and  9  of  12  jurors  called  by  him  to  td- 
vise  on  the  facts. 
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S.    Vyffls  «=»58(2)— Evldene*  held  sufllelant  to 
•■tabllsb  oontravt  to  devise. 

In  «  suit  by  a  niece  agaiost  the  heirs  of 
d«ceaaed  vncle,  evidence  Jkeltf  sufficient  to  es- 
tabliah  a  contract  on  the  part  of  decedent  to 
devise  all  of  his  property  to  the  plaintiff  in  re- 
turn for  Bervicea. 

Appeal  from  Circuit  Court,  Bo<»ie  County; 
David  H.  Harris,  Judge. 

Action  by  Dora  B.  Burnett  against  Theo- 
dore Hudson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

X.  T.  Gentry,  of  Columbia,  for  appellants. 
Glllespy  &  Conley,  of  Columbia,  for  re- 
spondent. 

JAMES  T.  BLAIB,  P.  J.  This  is  an  ap- 
peal from  a  Judgment  for  plaintiff  In  a  suit 
she  brought  to  enforce  an  agreement  where- 
by, she  alleges,  her  uncle,  James  D.  Duane, 
contracted  to  devise  to  her  his  property. 
James  D.  Duane  died  intestate  in  1916.  The 
contract  to  Revise  is  alleged  to  have  been 
made  in  1905.  Duane  had  never  married. 
The  defendants  are  nieces  and  nephews, 
grandnleces  and  grandnephews  of  Duane. 
Real  estate  of  the  value  of  $800,  and  some 
personalty  constituted  his  estate.  The  trial 
court  called  a  Jury,  9  of  whom  signed  a  find- 
ing tbat  the  contract  was  proved.  The  court 
adofited  this  finding,  and  decreed  according- 
ly. Three  questions  are  raised.  They  con- 
cern (1)  the  overruling  of  a  motion  to  make 
the  petition  more  definite  and  certain;  (2) 
the  refusal  of  requested  instructions;  and 
(3)  the  sufficiency  of  the  evidence  when  test- 
ed by  the  applicable  rule. 

[1]  I.  By  answering  over  and  going  to 
trial  upon  the  merits,  appellants  waived  the 
overruling  of  their  motion  to  make  more  defi- 
nite and  certain.  Sperry  t.  Hurd,  267  Mo. 
loc.  dt.  639,  185  S.  W.  170. 

[21  II.  The  assignments  of  error  based  up- 
on the  refusal  to  give  requested  instructions 
to  the  jury,  which  the  trial  court  called  to 
advise  it  upon  the  questions  of  fact,  are  with- 
out force,  since  the  decree  is  the  chancellor's 
on  both  facts  and  law,  and  is  to  be  tested 
here  as  such.  Hall  v.  Harris,  145  Mo.  loc. 
dt  620,  47  S.  W.  506. 

III.  The  real  question  Is  whetlier  respond- 
ent's evidence  measures  up  to  the  require- 
ments of  the  rule  applicable  in  a  case  of 
this  kind.    The  petition  alleges: 

"That  in  the  year  1905  ♦  •  •  James  D. 
Duane  entered  into  an  agreement  with  plaintiff 
by  wtiicb  in  consideration  of  plaintiff  looking 
after  said  James  D.  Duane  and  performing 
such  services  as  he  required  when  he  was  sick 
and  performing  such  other  services  as  be  re- 
quired when  he  was  well,  and  looking  after  bis 
burial,  when  he  died,  the  said  James  D.  Duane 
ondertook  and  agreed  by  liis  last  will  and  testa- 
ment to  devise  and  bequeath  to  plaintiff  all  of 
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the  property  of  which  be  died  seized;"  that  re- 
spondent performed  the  terms  on  her  part,  and 
Duane  failed  to  perform  on  hia  part,  and  died 
intestate  in  1916. 

This  suit  was  begun  in  1916,  and  the  trial 
was  had  in  April,  1917. 

Arthur  Burnett,  respondent's  son,  testified 
to  the  making  of  the  contract  pleaded  be- 
,tween  his  great  uncle  and  his  mother.  He 
further  testified  that  Mr.  Duane  was  at  re- 
spondent's home  in  the  summer  of  1906; 
that  he  had  been  in  bad  health  aud  was  sick- 
ly, and  would  come  to  respondent's  home, 
and  at  the  time  the  contract  was  made  was 
staying  there,  was  sick;  that  he  was  suffer- 
ing from  abscesses  on  the  head  and  face; 
that  he  remained  at  re^ondent's  home  for 
three  months  (other  witnesses  made  the  time 
longer)  after  the  contract  was  made;  and 
that  she  waited  on  him,  dressed  the  abscess- 
es, applied  the  medidues  prescribed,  and  did 
all  the  necessary  nursing;  that  in  the  fall  of 
1906  Mr.  Duaue  again  became  afflicted;  this 
time  he  had  a  carbuncle  which  proved  quite 
serious;  he  came  again  to  respondent's 
home,  and  was  cared  for  there  by  her  for 
three  or  four  months;  that  thereafter  re- 
spondent periodically  would  go  to  Mr. 
Duane's  (her  uncle's)  bouse,  where  he  kept 
bachelor's  quarters,  and  clean  the  house  and 
can  fruit  for  him;  that  respondent  was  not 
paid,  and  was  not  to  be  paid,  for  these  serv- 
ices otherwise  than  as  contemplated  by  tlie 
contract  Witness  said  some  of  the  appel- 
lants at  times  visited  Mr.,  Duane,  but  be  did 
not  know  of  their  performing  any  services  ' 
for  tiim.  He  also  stated  that  his  father  and 
his  mother  (the  respondent),  himself  and 
small  children  of  the  .family,  were  present 
when  the  contract  to  which  he  testified  was 
made.  The  other  testimony  establishes  be- 
yond doubt  that  the  testimony  of  Arthur 
Burnett  as  to  the  illness  of  Mr.  Duane  and 
as  to  his  staying  at  respondent's  home  aud 
being  attended  by  her  at  those  times,  as  to 
her  cleaning  up  his  home,  canning  and  pre- 
serving fruit  for  him,  and  frequently  going 
to  his  home  to  perform  various  services 
there,  is  true.  It  was  conclusively  shown 
that  Mr.  Duane's  afflictions  were  of  such 
character  as  to  require  much  attention  In 
1005  and  1906;  that  respondent  looked  after 
him  "llk&  a  daughter  would";  that  she  was 
faithfully  attentive,  and  her  uncle,  Mr. 
Duane,  had  frequently  so  stated  aud  com- 
mented upon  it,  and  had  frequently  been 
heard  to  say,  In  substance,  that  he  was  going 
to  leave  her  what  he  had,  and  that  he  "was 
going  to  fix  it"  He  had  a  conversation  of 
this  kind  with  William  Charleton  a  few 
months  before  his  death.  Shannon  Nichols 
testified  he  once  suggested  to  Mr.  Duane, 
rather  as  a  Jest,  that  he  (Nichols)  would 
take  care  of  Duane  If  Duane  would  leave 
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him  hla  property.  Mr.  Doane  said  No;  that 
bis  Intention  was  for  respondent  to  wait  on 
him,  and  that  he  was  going  to  give  her  the 
Ashland  prc^erty.  Duane  told  the  witness 
substantially  the  same  thing  two  or  three 
times  in  1908,  1909,  and  1910.  It  was  shown 
Mr.  Duane  "expected"  respondent  to  wait  on 
him  whenever  he  became  111.  and  that  when- 
ever this  happened  he  "always  wanted  her 
phoned  for."  The  great  weight  of  the  evi- 
dence, even  as  viewed  here  In  the  printed 
record,  is  to  the  effect  that  respondent  did 
for  this  old  bachelor  uncle  of  hers  practical- 
ly all  that  was  done  In  the  way  of  work  and 
service,  and  that  she  was  frequently  at  his 
house  on  sudi  missions,  and  that  this  was 
the  case  during  the  whole  period  following 
the  time  at  which  Arthur  Burnett  testified 
the  contract  was  made.  Some  of  his  other 
relatives,  appellants  and  others,  who  lived 
near  by,  visited  him  at  times,  but  there  Is  a 
great  paucity  of  evidence  to  prove  they  did 
more.  All  were  on  good  terms  with  him. 
"AVhen  anything  was  wrong  with"  Mr. 
Duane  "ha  sent  for"  respondent,  and  she 
went  There  Is  testimony  to  the  eftect  that 
one  of  the  appellants  helped  about  Mr. 
Duane'S  home  a  few  times,  and  it  am)eared 
that  he  had  made  respondent  presents  of  the 
aggregate  value  ,of  $4.25  during  the  11  years 
between  1905  and  his  death.  The  effort  to 
show  he  paid  respondent  for  her  services 
during  his  first  illness  at  her  hoine  was,  in 
our  opinion,  too  unsuccessful  to  require  de- 
tailed comment.  But  six  of  the  numerous 
defendants  testified.  It  may  be  added  that 
the  evidence  all  shows  that  Mr.  Puane  was 
"a  dose-inouthed  man,"  and  had  an  aversion 
to  discussing  his  business  affairs.  It  also 
shows  that  respondent  aided  at  least,  in  the 
funeral  arrangements  and  designated  the 
burial  place,  in  accordance  with  instructions 
previously  given  by  Mr.  Duane.  The  testi- 
mony of  a  scrivener  that  Mr.  Duane  once 
spoke  to  him  about  making  out  some  papers, 
and  that  he  thought  Mr.  Duane  mentioned 
respondent  in  that  connection^  Is  too  vague 
and  uncertain  to  be  entitled  to  con.sldera- 
tion,  so  Is  some  of  the  other  testimony  in  the 
record. 

[3,4]  While  authorities  are  dtcd  upon 
several  phases  of  the  law  which  applies  In  a 
case  of  this  kind,  the  only  argued  j)olnt  is 
that  the  evidence  does  not  prove  the  contract 
as  convincingly  as  the  applicable  rule  re^ 
quires.  It  is  true  several  of  the  declarations 
testified  to  are  not  such  that  they  tend  to 
Induce  the  conviction  that  they  would  not 
have  b^n  made  in  the  absence  of  a  contract 
like  that  pleaded  (Oliver  v.  Johnson,  238 
Mo.  loc.  dt.  377,  142  S.  W.  274),  and  there- 
fore they  should  be  disregarded;  but  re- 
spondent's case  does  not  depend  upon  loose 
declarations  made  in  casual  conversations  at 
distant  dates.  One  witness  testified  he  was 
present  and  heard  the  conversation  at  the 


time  the  contract  was  made  between  re- 
spondent and  her  unde.  The  record  then 
shows  in  a  very  oonvlndag  way  that  re- 
spondent throughout  11  years  gave  the  care 
and  attention  and  perfonnM  the  Berrlces 
for  which  the  contract,  testified  to  by  Arthur 
Burnett,  called.  The  record  also  cwivindng- 
ly  shows  that  Mr.  Duane  made  declarations 
and  demands  whldi  strongly  tend  to  prove  a 
consciousness  on  his  part  of  a  right  to  the 
care  and  services  which  he  asked  and  secur- 
ed from  respMident.  Further,  the  attention 
and  services  rendered  Mr.  Duane  by  remtond- 
ent  .were  not  considered  by  him  as  his  due. 
In  the  circumstances,  merely  because  of  his 
relationship  to  respondent.  He  Is  shown  to 
have  taken  no  such  view  by  the  fact  that  he 
did  not  call  for  like  aid  from  those  of  de- 
fendants who  were  related-  to  him  in  the 
same  degree  as  was  respondent,  and  wen 
fully  as  able  to  aid  him  as  was  respondent, 
with  her  family  of  children.  Neither  did 
appellants  think  their  relationship  obligated 
them  to  aid  and  serve  Mr.  Duane  beyond  at- 
tentions which  they  paid  him  on  occasional 
visits  they  made  to  him.  It  Is  quite  dear 
from  these  things  tliat  the  family  standard 
of  obligation  on  account  of  relationship  did 
not  require  and  does  not  explain  the  services 
rendered  during  these  years  by  respondent; 
and  this  standard  affords  a  fair  test  on  this 
record.  No  criticism  of  appellants  is  intend- 
ed. We  merely  give  their  conduct  what  we 
regard  as  Its  proper  weight  in  the  considera- 
tion of  other  evidence.  In  addition,  the  trial 
court  submitted  the  Issue  to  a  Jury  for  their 
advice.  They  were  Instructed  that  the  bur- 
den was  upon  re^ondent  to  convince  thera 
beyond  a  reasonable  doubt  before  they  would 
be  Justified  In  returning  a  verdict  for  her. 
They  heard  the  witnesses,  and  9  of  them 
signed  a  finding  for  respondent  The  chan- 
cellor also  heard  the  witnesses  and,  with  the 
rule  in  mind,  made  his  finding  and  decree 
for  respondent  It  thus  appears  that  the 
trained  mind  of  the  diancellor  and  the  minds 
of  a  pronounced  majority  of  the  12  laymen 
on  the  Jury,  were  all  amvlnced  by  the  evi- 
dence. This  Is  worthy  of  consideration. 
Oliver  V.  Johnson,  supra,  238  Mo.  loc.  dt. 
374,  142  S.  W.  274.  This  is  peculiarly  a  case 
In  which  the  deference  due  the  chancellor's 
finding  should  be  regarded.  Fiirther,  the 
conflict  among  the  witnesses  is  slight;  the 
facts  disputed  by  appellants  are  disputed 
somewhat  feebly  or  they  are  of  no  consider- 
able Importance.  It  Is  argued  that  Arthur 
Burnett  should  not  be  believed  because  he 
was  not  quite  9  years  old  at  the  time  at 
which,  according  to  his  testimony,  he  heard 
the  contract  between  his  mother  and  her 
imcle.  The  record  seems  to  show  that  the 
testimony  of  this  witness  was  given  frankly 
and  candidly.  He  was  carafully  and  thor- 
oughly cross-examined.  No  flaw  was  discov- 
ered by  the  cross-examination.    He  was  be- 
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fore  the  }ai7  and  the  4dmnoeIlor.  A  great 
deal  depended  upon  his  manner  of  testifying 
and  appearance  on  the  stand.  He  testifled 
to  tbe  actual  making  of  the  contract.  He 
Is  corroborated  by  forceful  circumstancee 
which  occurred  after  the  date  he  stated  the 
contract  waa  made.  An  examination  of  Van- 
ning V.  Doan,  139  Mo.  loc.  dt  411  et  seq.,  41 
S.  "W.  742,  and  Steele  v.  Steele,  161  Mo.  loc. 
dt.  570  et  seq.,  61  S.  W.  815,  cited  by  appel- 
lants, dlsclo^ies  that  the  states  of  fact  there 
considered  differ  markedly  from  that  in  this 
record. 

[5]  The  rale  of  law  is  stated  and  restated 
in  the  dedslons  found  in  the  briefs  of  coun- 
sel. The  trial  court  and  the  Jury  measured 
the  evidence  by  It.  They  tested  the  testi- 
mony of  respondent's  son  by  It.  They  were 
doubtless  convinced  by  the  strong  current  of 
testimony,  showing  that  respondent's  con- 
duct after  1905  was  in  accord  with  the  con- 
tract terms  and  explained  by  It  and  contrary 
to  the  family  standard  which  appellants' 
conduct  disclosed  did  not,  by  the  mere  fact 
of  relationship,  call  for  services  from  nieces, 
nephews,  grandnleces,  and  grandnephews 
like  those  rendered  her  uncle  by  respondent. 
In  the  circumstances  we  are  of  the  c^lnlon 
the  Judgment  should  be  affirmed;  and  it  is 
so  ordered. 

All  concur. 
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(Supreme  Court  of  Missouri,  Division  Xo.  1. 

Dec.  30,  1920.    Rehearing  Denied 

March  5,  1921.) 

1.  ExeeatiVB  «s»2SI(l)  —  SMurlng  property 
for  maro  pittanoo  by  noaaa  of  oxeeuttoa  l» 
ground  for  relief;    "fraud." 

A  creditor  who  secures,  for  the  fraction  of 
1  per  cent,  of  its  reasonable  cost,  the  title  to 
premises  through  execution  sale,  is  guilty  of 
fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

2.  Pleading  «s»S— Pleading  held  euffloleat,  al- 
though not  stating  legal  conclusions. 

Rer.  St.  1909,  §|  1793,  1794,  and  the  pre- 
scribed rules  of  pleading,  do  not  call  for  the 
statement  of  legal  conclusions,  and  a  peti- 
tion, asliing  that  a  sheriff's  sale  and  deed  and 
subsequent  deeds  mentioned  be  set  aside  and 
canceled  as  well  as  for  general  relief,  and  which 
states  the  facts  upon  which  it  would  be  proper 
to  grant  such  relief,  must  be  held  sofficient. 

3.  Execution  $=>250— Inadequa^  of  price  Is 
evidence  of  fraud. 

In  a  suit  to  set  aside  execution  sale,  inade- 
quacy of  price  is  always  an  eridentinl  feature 
of  fraud,  particularly  where  the  absolute  and 
shameless  inadeqaacy  is  patent  and  amounts  to 


the  nse  of  legal  process  'to  take  pfopetty  from 

the  owner  without  compensation. 

4.  Execution  4s»2S6(2)--Fraud  proved  by  la^ 
adequacy  of  prioe  which  "shocks  the  oon- 
science." 
The  extent  of  inadequacy  of  consideration 
which  constitutes  proof  of  fraud  in  an  execu- 
tion sale  is  that  which  shocks  the  conscience; 
that  is  to  say,  the  sense  of  right  and  wrong 
inherent  in  every  person  by  virtue  of  liis  ex- 
istence as  a  social  entity;   good  conscience  be- 
ing a  synonym  of  equity. 

9.  Witnesses  «=b344(5)   —   Parly   confessing 
false  statement  in  deed  impeaches  himself  a» 
witness. 
In   a   suit  to  set  aside  a  conveyance   for 
fraud,  a  defendant,  who  confessed  that  he  false- 
ly stated  in  his  deed  to  another  defendant,  for 
the  purpose  of  deceiving  a  possible  purchaser, 
that  he  had  sold  the  land  for  a  specified  sum, 
impeaches  himself. 

6.  Execution  <S=3256(2)— Facts  held  to  show 
fraud  in  procuring  sheriff's  sale. 

In  owners'  suit  to  set  aside  sherilTs  sale 
and  deeds  under  a  Judgment  in  favor  of  one 
of  the  defendants  against  the  contractor  and 
the  owners,  evidence  held  to  show  fraud,  be- 
tween such  defendant  and  contractor  to  procure 
title  for  defendant  to  valuable  property  for  a 
very  small  fraction  of  its  value,  by  deceiving  the 
plaintiff  owners. 

7.  Execution  «=9230— Sh.erlff  need  not  sell, 
where  lack  of  bidders. 

In  a  suit  under  Kev.  St.  1009,  S  7752, 
against  contractor  and  owners,  the  sheriff  sell- 
ing the  property  was  bound  to  protect  the 
interest  of  all  the  parUes,  and  -was  the  agent 
of  all,  and  if  his  advertisement  attracted  no 
bidder  it  was  his  business  to  take  notice  of 
that  fact,  and,  if  honesty  and  fairness  re- 
quired it,  to  retflrn  the  execution,  "No  sale  for 
want  of  bidders,"  rather  than  sell  to  the  judg- 
ment creditor  for  a  mere  fraction  of  1  per 
cent,  of  its  worth. 

8.  Exooutlon  <&3>25l( I)— Courts  may  Inquire 
whether  sale  for  Inadequate  consideration 
oonstltutes  fraud  against  Judgment  debtor. 

Property  must  not  be  confiscated  by  legal 
process  through  fraudulent  methods,  and  courts 
should  inquire  with  some  care  whether  trans- 
action constitutes  an  honest  attempt  to  collect 
a  debt,  or  results  from  a  desire  to  use  wrong- 
fully and  oppressively  the  process  of  the 
court  to  obtain  another^s  property  without  ade- 
quate consideration. 

Appeal  from  St.  touis  Circuit  Court ;  Vital 
W.  Garesche,  Judge. 

Suit  by  Charles  P.  Van  Graafieland  and 
wife  against  H.  J.  Wright  and  wife  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiifs,  the  defendants  appeal.    Affirmed. 

Clarence  L.  Shotwell,  of  Ballwln,  and  John 
V.  Lee  and  Clarence  T.  Case,  both  of  St. 
Louis,  for  appellants. 

Charles  A.  Houts,  of  St  Lonls,  for  respond- 
ents. 


9F0T  other  cases  see  suae  topic  and  K£Y-NUUBEB  In  all  Key-Numbered  Digests  and  Indexes 
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BROWN,  O.  Suit 'in  equity  to  set  aside 
sheriff's  sale  and  deed  thereunder  conveying 
the  following  land  In  St.  Louis  county: 

"Lot  9  of  Southmoor  subdivision  of  St.  Louis 
county,  fronting  87  feet  on  a  private  street, 
running  thence  back  in  a  northerly  direction 
211.88  feet,  more  or  less,  on  the  fast  line,  and 
226.75  feet,  more  or  less  on  the  west  line,  by 
143  feet  on  the  north  line  in  said  Southmoor 
subdivision,  together  with  buildings  and  im- 
provements located  thereon." 

The  petition  states,  in  substance:  That 
the  plaintiffs,  husband  and  wife,  were,  at 
all  the  dates  mentioned,  the  owners  of  said 
land,  which  was  and  is  of  the  value  of 
$25,000;  that  on  October  25,  1916,  the  de- 
fendant Wright  brought  suit  before  one  L. 
F.  Matthews,  a  justice  of  the  peace  at  Clay- 
ton, Central  township,  in  said  county,  against 
B.  J.  GbarlevlUe  as  contractor  and  plaintiffs 
as  owners  of  said  land,  for  $55.40  for  labor 
and  material  furnished  to  said  contractor  in 
the  construction  of  Improvements  thereon, 
and  asking  that  the  Judgment  against  Charle- 
vlile  be  declared  a  lien  upon  the  land  and  im- 
provements. That  on  December  18,  1916,  the 
Justice  rendered  Judgment  for  that  amount 
against  Gharlevllle,  and,  if  no  sufficient  prop- 
erty of  his  should  be  found,  to  be  levied  of 
said  'land,  which  wias  charged  with  a  lien 
therefor.  That  a  transcript  of  said  judg- 
ment was  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  said  county,  by  whom  an 
execution  was, issued  thereon  on  May  9, 1917, 
in  the  statutory  form  prescribed  in  such 
cases.  This  was  duly  levied  upon  the  land, 
which  was  sold  thereunder  on  Jane  11, 1917, 
to  defendant  H.  J.  Wright,  who  was  the  only 
bidder,  for  $87.50,  and  a  sheriff's  deed  duly 
executed  to  him  therefor.  That  thereafter 
said  Wright  and  wife  conveyed  the  same 
land  by  warranty  deed,  reciting  a  considera- 
ti(m  oC  $2,000  to  defendant  Moores,  who,  on 
August  9,  1917,  conveyed  it  to  defendant 
Burke  by  warranty  deed  reciting  a  consid- 
eration of  $2,250.  Both  these  deeds  were 
promptly  recorded.  Neither  of  these  gran- 
tees paid  anything  for  the  land,  or  claim 
any  interest  therein,  and  the  deeds  were 
made  for  the  purpose  of  casting  a  cloud  upon 
the  title  for  the  accommodation  of  Wright. 
It  also  states  that  Gharlevllle  contracted 
with  the  plaintiffs  for  the  erection  of  said 
improvements,  for  the  completion  of  which, 
discliarged  of  all  liens  for  work  and  mate- 
rials, he  gave  bond  with  a  corporation  as 
surety;  that  upon  the  recovery  of  said  judg- 
ment plaintiffs  immediately  notified  the  sure- 
ty company,  which  agreed  to  take  care  of  it; 
that  they  were  not  notified,  nor  had  they 
any  knowledge  or  Information  of  the  filing  of 
the  transcript,  the  issue  of  tlie  execution  or 
sale  of  the  property,  and  did  not  hear  of  It 
until  demand  for  possession  was  made  upcn 
them  by  Wright  after  his  purchase.  That 
they  then  offered  and  still  offer  to  pay  him 


the  amount  of  his  Judgmenf  and  all  costs  and 
expenses  Incurred  in  the  premises  which  he 
refused  and  stlil  refuses  to  accept,  and  until 
his  said  transfer  to  Moores  claimed  to  be 
the  owner  of  the  premises,  and  demanded 
possession  thereof.  That  Moores  and  Burke 
received  the  conveyances  to  themselves  re- 
spectively with  full  knowledge  of  all  tlie 
facts  and  for  the  purpose  of  assisting  de- 
fendant Wright  to  defraud  plaintiffs.  The 
prayer  is  that  the  sheriff's  sale  and  deed 
thereunder,  together  with  the  deeds  to 
Moores  and  Burke,  be  set  aside,  and  for  gen- 
eral relief. 

The  answer  of  Wright  sets  out  his  Judg- 
ment and  sheriff's  deed  substantially  as 
stated  In  the  petition,  and  admits  the  execu- 
tion of  the  deeds  to  Moores  and  Burke,  and 
says  they  were  made  "for  the  purpose  of 
enabling  the  defendant  to  secure  from  a  sub- 
sequent purchaser  whatever  value  the  de- 
fendants' equity  in  the  proiwrty  may  be 
worth."  It  puts  in  issue  the  values  stated  in 
the  petition,  and  all  averments  not  admitted. 
Moores  and  Burke  disclaim  any  interest  un- 
der their  deeds. 

The  following  facts  appear  in  the  record: 
The  property  In  question  is  a  lot  containing 
something  over  one-half  acre  of  ground.  Mr. 
Gharlevllle,  as  contractor,  built  a  residence 
on  the  land  for  plaintiffs,  for  which  he  was 
to  receive  as  the  contract  price  $11,440,  the 
building  to  be  completed  some  time  in  No- 
vember, 1915.  To  secure  the  performance  of 
this  contract  be  gave  a  bond  In  which  the 
American  Surety  Company  was  surety,  con- 
ditioned, among  other  things,  against  liens 
for  work  and  materials  furnished  by  him  in 
Its  construction.  In  December,  1915,  the 
building  being  practically  completed,  Mr. 
Gharlevllle  asked  for  settlement  with  the 
architect,  who  on  examination  of  the  build- 
ing found  it  deficient  in  several  respects.  In- 
cluding the  shrinkage  of  the  hard  wood  floors 
away  from  the  baseboards,  settlement  of  the 
foundation  so  as  to  leave  a  hump  in  the  floor, 
and  defective  plastering  through  which  the 
laths  shoved,  so  that  It  could  not  be  proi)erly 
frescoed  as  cwitemplated.  These  things  Mr. 
Charlevllle  promised  to  complete,  but  a  set- 
tlement was  not  arrived  at  until  the  next 
spring,  when  Mr.  Van  Oraafleland  paid  all 
amounts  claimed  from  him  by  Gharlevllle 
with  the  exception  of  the  $55.40,  out  of  which 
this  difficulty  has  arisen.  It  Is  not  disputed 
by  Mr.  Gharlevllle  that  he  owed  Wright  this 
sum,  but  he  says  that  Mr.  Van  Oi«afleland. 
through  the  architect,  promised  to  pay  it. 
This  Mr.  Van  Graafleland  denies.  On  Sep- 
tember 14,  1916,  Wright,  through  his  attor- 
ney, notified  plaintiffs  of  his  claim,  and  that 
if  the  same  should  not  be  paid  within  10  days 
a  lien  would  be  filed  against  the  building. 
Plaintiffs  on  the  next  day  notified  the  sure- 
ty company  In  writing  of  this,  and  closed  as 
follows:     "I  am  advising  you  so  that  you 
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may  give  tbe  matter  your  immediate  atten- 
tion." Mr.  Van  Oraafieland  also  on  the  same 
clay  transmitted  a  copy  of  this  letter  to 
CliarlevlH&  The  suit  was  instituted  before 
tlie  Justice  of  the  peace  on  October  25,  1915. 
IChe  plaintiffs  were  both  present  at  the  trial, 
but  It  was  taken  under  advisement,  and  judg- 
nent  was  not  tendered  until  December  IS, 
1916.  CbarleviUe  was  at  Arcadia,  Iron  coun- 
ty. Ho.,  at  the  time,  and  entered  his  ai^ear- 
ance  by  letter. 

Mr.  Van  Graafleland  testified  that  as  soon 
as  the  plaintiffs  learned  of  the  Judgment  he 
went  to  the  office  of  the  bonding  company  and 
told  Mr.  Eggers,  Its  attorney,  who  said  It 
did  not  amount  to  anything,  and  that  they 
sboold  let  tbe  bonding  company  take  care  of 
It,  and  that  if  anything  happened  to  refer  It 
to  tta«n.  They  would  get  after  Mr.  Charle- 
rllle,  and  to  forget  It.  Mrs.  Van  Oraafieland 
testifies  that  at  about  the  same  time  she  saw 
Mr.  Myers,  the  manager  of  the  St  Louis  of- 
fice of  the  bonding  company,  and  that  he 
told  ber  about  the  same  thing.  Both  these 
men  were  witnesses  for  defendants,  find  de- 
nied these  conversations.  Plaintiffs  rested 
easy  until  Mr.  Iiee  walked  into  Mr.  Van 
Graafleland's  office  and  demanded  possession. 
Mr.  Heipel,  the  chief  deputy  sheriff  of  St 
Louis  county,  to  whom  the  special  execution 
was  delivered  by  Mr.  Taylor,  Mr,  Wright's 
.attorney,  testified  of  the  conversation  ac- 
comiMLnying  the  delivery: 

"1  asked  hitn  if  he  knew  of  any  property  of 
Mr.  Charleville.  He  said  he  didn't  know  of 
any,  and  he  wanted  me  to  execute  tbe  writ 
and  sell  the  property." 

The  deputy  made  no  further  effort  In  that 
direction,  and  proceeded  to  advertise  and 
sell  as  directed. 

The  court  found  that  the  price  realized  at 
the  sheriff's  sale  Is  so  Inadequate  as  to  shock 
the  conscience  of  the  chancellor;  that  the 
deeds  to  Moores  and  Burke  were  without  con- 
sideration, were  made  and  received  with  full 
knowledge  of  all  the  fttcts,  and  for  the  pur- 
pose of  assisting  Wright  to  defraud  the  plain- 
tiffs out  of  their  property.  It  set  aside  the 
sheriff's  sale,  annulled  the  three  deeds  men- 
tioned, and  revested  the  title  In  plaintiffs  on 
condition  that  they  should  pay  Wright  the 
sum  total,  with  Interest  and  costs  added,  of 
the  amount  of  the  Judgment  under  which  he 
purchased,  togrcther  with  any  further  amount 
laid  out  by  him,  In  connection  with  the 
sherilTs  sale,  with  interest. 

The  foregoing  statement  indicates  the  is- 
snes  presented.  Tbe  evidence  will  bfe  're- 
ferred to  in  the  opinion  as  necessary. 

[1]  1.  There  are  certain  conceded  facts 
wbldi  differentiate  this  case  from  the  most  of 
those  to  which  we  must  look  for  Judicial  au- 
thority. The  property  Involved  is  not  specu- 
lative in  Its  nature,  but  is  the  home  of  tbe 
plaintlffSL.  Tbe  debt  for  which  it  was  sold 
does  not  represent  a  duty  v^bicl^  the  dtizen 


owes  to  the  government  as  bis  share  of  com; 
pensatlon  for  Ills  protection  in  both  person 
and  property.  Nor  Is  it  primarily  his  own 
debt  that  is  Involved,  but  a  liability  Imposed 
by  law  as  surety  for  tbe  real  debtor.  The 
law,  in  the  application  of  its  r^nedles  for 
tbe  correction  of  all  wrongs,  seeks  to  adjust 
them  to  the  character  of  tbe  duty  involved 
in  each.  Where  the  letter  of  the  law  Is 
sought  to  be  used  for  the  infliction  of  an  In- 
Jury,  its  spirit  frequently  comes  to  the  help 
of  tbe  threatened  party. 

The  property  involved  In  this  controversy 
is  an  urban  lot  of  a  little  more  than  half  an 
acre  in  extent  subject  to  restrictive  build- 
ing regulations  for  tbe  purpose  of  preserv- 
ing it  from  unsightly  surroundings.  It  had 
been  purchased  By  plaintiffs  for  $6,000  cash, 
and  a  home  built  on  it  at  a  contract  cost  of 
$11,400,  and  other  improvements  had  been 
made  to  fit  it  for  the  use.  The  evidence  con- 
vinces us  that  it  must  have  been  worth,  on  a 
cost  basis,  $20,000.  It  had  been  Incumbered 
by  two  mortgages — one  for  $2,000  and  the 
other  for  $7,000,  tbe  latter  of  which  had  been 
paid. 

The  contract  price  of  $11,440  for  the  house 
had  all  been  paid  by  the  plaintiffs  to  Charle- 
ville, the  contractor,  except  an  order  in  favor 
of  defendant  Wright,  a  subcontractor,  for  the 
$55  which  is  the  foundation  for  the  judgment 
under  which  the  property  was  sold.  This  the 
architect  charged  by  the  contract  with  the 
duty  of  examining  and  passing  upon  had  re- 
fused to  certify,  and  for  that  reason  it  re- 
mained unpaid.  Judgment  was  recovered  for 
this  amount  against  Charleville,  the  contrac- 
tor, and  fixing  upou  the  property  the  me- 
chanic's Ifen  under  which  this  sale  took 
place,  for  the  price  of  $87.50,  the  amount  of 
the  Judgment  and  costs  of  sale. 

It  Is  the  sheriff's  deed  made  under  this 
sale  which  the  plaintiffs  are  seeking  In  this 
suit  to  have  canceled  and  set  aside,  and  to 
that  end  are  tendering  in  court  the  full 
amount  of  the  Judgment  and  costs  and  ex- 
penses of  the  sale.  The  bid  of  defendant 
Wright  at  the  sheriff's  sale  was  the  only  bid 
made,  and  the  trial  court  found  that  the 
amount  "was  so  Inadequate  as  to  shock  the 
judicial  conscience,"  and  set  the  sale  aside 
and  canceled  the  sheriff's  deed  made  there- 
under on  condition  of  'payment  of  the  Judg- 
ment and  costs  as  tendered.  This  appeal  is 
the  result  , 

There  is  no  doubt  that  it  would  shock  the 
sense  of  humanity,  bom  in  every  normal 
man,  to  stand  by  and  see  his  neighbor  strip- 
ped of  his  home  for  a  pittance  of  a  fraction 
Of  1  per  cent  of  its  reasonable  cost  to  him, 
even  if  Ma  own  negligence  or  even  stubborn- 
ness had  contributed  to  the  misfortune;  nor 
that  it  would  shock  the  moral  consciousness 
that  in  such  a  case  his  neighbor  had  not 
been  given  the  last  chance  to  save  himself 
tram  such  a  disaster..  But  the  "Judicial  con- 
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science"  haa  been  supposed  by  some  to  be 
qnlte  a  different  sentiment.  It  has  been 
treated  as  synonymous  wltli  "the  letter  of 
the  law,"  so  that  all  are  at  liberty  to  fol- 
low relentlessly  the  line  of  Its  permiaslre 
authority  without  turning  to  the  right  or  to 
the  left  to  avoid  inflictinsr  injury.  This  is  a 
mistake.  Even  the  terms  of  an  act  of  the 
Legislatare  cannot  be  made  an  instrumeat  of 
fraud,  but  must  yield  to  the  honest  purpose 
for  which  it  was  enacted.  Ulghtner  Mining 
Co.  V.  Lane,  161  Cal.  loc.  dt  698,  120  Pac. 
771,  Ann.  Gas.  1913C,  1093.  Neither  can 
fraud  be  crystallized  beyond  solution  in  the 
decrees  and  other  proceedings  of  courts.  It 
was  aptly  said  by  a  learned  judge  in  Mitchell 
V.  Klntzer,  6  Pa.  loc  <AU  217,  47  Am.  Dec. 
408: 

"But  in  the  eye  of  the  law,  fraod  spoils  eyery 
thing  it  touches.  The  broad  seal  of  the  com- 
monwealth is  crumbled  into  dust,  as  against 
the  interest  designed  to  be  defrauded.  Every 
transaction  of  life  between  individuals,  in  which 
it  mingles,  is  corrupted  by  its  contagion.  Why 
then,  should  it  find  shelter  in  the  decrees  of 
courts?" 

In  that  case  the  learned  Judge  quotes  from 
the  famous  Fermer's  Case,  3  Coke's  Rep. 
part  4,  p.  77: 

"ORiat  the  law  doth  so  abhor  fraud  and  covin, 
that  all  acts,  as  well  judicial  as  others,  and 
which  of  themselves  are  just  and  lawful,  yet 
being  mizt  with  fraud  and  deceit,  are  in 
judgment  of  law  wrongful  and  unlawful ;  quod 
alias  bonnm  et  jnstum  est,  si  per  vim  vel  fraud- 
em  petatur,  malum  et  injustom  effidtur." 

In  the  Mitchell  Case  we  find  a  definition 
of  fraud  in  its  application  to  transactions  of 
this  character,  so  terse  and  yet  comprehen- 
sive that  we  are  constrained  to  repeat  It 
Says  the  court: 

"It  may  safely  be  averred  that  all  deceitful 
practices,  in  depriving  or  endeavoring  to  de- 
prive another  of  his  known  right  by  means  of 
some  artful  device  or  plan  contrary  to  the  plain 
rules  of  common  honesty,  is  fraud."  6  Pa. 
loc.  dt.  219,  47  Am.  Dec.  408. 

This  is  an  honest  definition,  creditable  to 
the  law,  and  especially  creditable  to  the 
court  that  embodied  It  in  language  so  concise, 
plain,  and  practical.  We  should  be  ashamed 
were  it  otherwise. 

[2]  2.  That  the  consideration  of  $87.S0 
realized  at  the  sheriff's  sale  for  this  proper- 
ty was  shockingly  inadequate  Is  not  denied, 
and  the  learned  and  comprehensive  argument 
on  behalf  of  the  appellants  is  devoted  to  the 
proposition  that  Inadequacy  of  price  alone  is 
not  to  authorize  us  to  set  aside  the  sale. 
They  also  refer  us  with  confidence  to  the  fact 
that  the  petition  In  this  case  says  nothing 
about  Inadequacy  of  price,  but  simply 
charges  that  the  property  was  worth  |25,000, 
and  that  it  sold  for  $87.50.  In  this  connec- 
tiot  they  r^er  us  to  the  decision  of  this 


court  in  the  second  dlvlsbm  In  Brown  ▼. 
Chaney,  256  Mo.  219,  165  S.  W.  336,  wberelo 
we  hold  that  inadequacy  of  consideration 
was  not  sufficiently  pleaded  to  call  for  the 
consideration  of  that  qnestion  as  an  Inde- 
pendent cause  of  action.  It  is  unnecessary 
to  refer  to  the  facts  pleaded  in  that  case  in 
connection  with  the  provision  of  our  Code  of 
Civil  Procedure  (section  1793)  that  the 
"forms  of  pleading  in  dvll  actions  in  courts 
of  record,  and  the  rules  by  which  the  soffl- 
dency  of  the  pleadings  are  to  be  determined, 
are,  except  as  otherwise  spedally  provided  by 
law,  prescribed  by  this  article,"  and  the  far- 
ther provision  of  the  next  following  section 
which  prescribes  only  a  "plain  and  concise 
statement  of  the  facts  constitnting  a  cause 
of  action,  without  unnecessary  repetition," 
and  "a  demand  of  the  relief  to  whldi  the 
plaintiff  may  suiq^mse  himself  entitled."  We 
see  nothing  in  the  rules  of  pleading  pre- 
scribed by  the  Code  whidi  seems  Intended  to 
call  for,  or  even  to  encourage,  the  statonoit 
of  legal  conclusions. 

In  this  case  the  petition  states  the  facts 
upon  which  the  plaintiffs  rely  to  sustain  the 
prayer  of  their  petition,  and  ask  that  the  sher- 
iff's sale  and  the  deed  thereunder,  and  the 
subsequent  deeds  mentioned  in  it,  be  set  aside 
and  canceled,  as  well  as  for  general  rrilet 
In  considering  the  facta  it  presents  we  shall 
confine  ourselves  to  the  question  whether, 
upon  those  facts,  the  sale  and  deeds  should 
be  set  aside  for  fraud  upon  the  rights  of  the 
plaintiffs. 

[S]  All  rules  of  law  and  equity  rdating  to 
the  conduct  of  judldal  sales  point  to  the 
realization,  through  such  sale,  of  the  fair 
value  of  the  property  Involved  as  near  as 
may  be.  The  notice  prescribed  is  for  the 
purpose  of  attracting  the  attention  of  the 
public  and  bringing  bidders  to  the  sale,  and 
when  these  things  fail  of  accomplishment, 
when  no  bidder  comes  except  the  person  by 
whom  the  proceeding  has  been  instigated, 
and  results  in  his  acquisition  of  valuable 
pn^ierty  practically  without  compensation, 
the  owner  has  been  damaged,  and  thus  the 
comer  stone  has  been  laid  for  legal  inquiry 
as  to  the  blame.  The  damage  is  the  elemedt 
without  which  there  can  be  no  injury  and 
consequently  no  legal  redress.  It  thus  bap- 
pens  that  Inadequacy  of  price  is  always  an 
element  in  cases  of  this  character.  A  dis- 
tinguished author  states  this  feature  of  the 
equitable  remedy  sought  in  this  case  as  fol- 
lows: 

"But  although  inadequacy  of  price  will  not 
alone  h$  cause  to  set  a  sale  aside,  unless  so 
gross  as  to  raise  a  presumption  of  other  cause, 
yet  when  inadequacy  is  combined  with  acci- 
dent or  appearances  of  fraud  or  unfairness  the 
sale  will  be  set  aside."  Borer  on  Jnd.  Sales 
(2d  Ed.)  {  10U6. 

The  same  author  in  tlie  same  treatiae  (aec- 
tlon  1086)  saya: 
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"OrdiitaiOr,  inadequacy  of  price  Is  not  alone 
snffident  canse  for  setting  aside  an  ezecntion 
sale  which  is  in  other  respects  unobjectionable, 
and  when  the  sale  is  made  to  a  bona  fide  pur- 
cliaser.  But  when  the  inadequacy  is  such  tJi  to 
amount  to  a  badge  of  frand,  or,  together  with 
other  drcomstances,  la  such  as  to  shock  the 
moral  sense,  and  particularly  when  surrounded 
by  indications  of  hardship  and  unfairness,  the 
Bale  will  be  set  aside." 

Ihna  it  will  be  seen  that  Inadeqnac^  of 
price  is  always  an  evidential  feature  of 
fraud.  This  thought  was  clearly  stated  by 
tbe  Supreme  Court  of  the  United  States  in 
Byers  t.  Surget,  80  U.  S.  (19  How.)  loc.  dt 
311.  15  L.  Ed.  670,  as  follows: 

"Tto  meet  the  objection  made  to  'tiie  sale  in 
tliis  case,  founded  on  the  inadequacy  of  the 
price  at  which  the  land  was  sold,  it  is  in- 
sisted that  inadequacy  of  consideration,  singly, 
cannot  amount  to  proof  of  fraud.  This  position, 
however,  is  scarcely  reconcilable  with  tbe  qual- 
ification annexed  to  it  by  the  courts,  namely, 
unless  such  inadequacy  be  so  gross  as  to  shock 
the  conscience;  for  this  qualification  implies 
necessarily  the  affirmation,  that  if  the  inadequa- 
cy be  of  a  nature  so  gross  as  to  shock  the 
conscience,  it  will  amount  to  proof  of  fraud." 

This  statement  of  inadequacy  of  price  so 
shocking  to  the  conscience  as  to  amount  to 
proof  of  frand  was  long  ago  adopted  by  this 
court.  In  Mitchell  T.  Jones,  50  Mo.  438,  land 
worth  $1,600  was  sold  at  sherifTs  sale  for 
fSO.  No  other  fraud  was  alleged,  but  the 
court  set  aside  the  sale  In  Davis  t.  Mc- 
Gann,  143  Mo.  172,  44  S.  W.  796,  land  worth 
$1,500  was  sold  at  sherlfTs  sale  for  $6,  about 
the  same  Inadequacy  existing  In  the  instant 
case.  This  court  set  aside  tlie  sale  upon 
bill  in  equity.  In  Guinan  v.  Donnell,  201  Mo. 
173,  98  8.  W.  478,  we  reviewed  the  authori- 
ties to  that  effect  with  approval.  The  land 
bad  been  sold  at  about  3  per  cent,  of  its  ac- 
tual value.    In  this  connection  we  said: 

"It  would  be  difficult  to  conceive  of  a  sale  of 
land  under  execution  that  would  be  more  un- 
conscionable than  the  one  in  question.  To  up- 
hold it  would  practically  be  taking  the  land  sold 
nnder  the  execution  from  defendants,  and  giv- 
ing it  to  platntiS  without  tbe  sanction  of  ei- 
ther law  or  equity." 

This  cause  was  determined  by  the  court  In 
Imnc  with  the  concurrence  of  all  the  judges. 

The  question  of  the  effect  of  inadequacy 
of  consideration  again  came  before  this  court 
In  banc  in  Mangold  t.  Bacon,  237  Mo.  496, 
141  S.  W.  650,  upon  a  bill  in  equity  to  set 
aside  a  Judgment  for  taxes  and  cancel  the 
deed  of  the  sheriff  thereunder.  The  court, 
overruling  its  former  decision  in  the  same 
case  reported  in  the  229  Mo.  at  page  459,  ISO 
S.  W.  at  page  23,  held,  or  at  least  said  that 
in  a  case  of  that  character  Inadequacy  of 
consideration  to  such  an  extent  as  to  shock 
the  moral  sense  might  constitute  good  ground 
for  setting  aside  the  sale  and  canceling  the 
deed.    In  this  conclusion  all  the  Judges  con- 


curred with  the  exception  of  Judge  Graves, 
who  dissented  in  a  vigorous  separate  opin- 
ion, founded  upon  the  proposition  that  even 
the  general  rule,  which  makes  the  decisions 
of  this  court  upon  questions  of  law  conclu- 
sive between  the  t>ai^ies  to  the  same  case 
wlien  again  before  us,  is  subject  to  excep- 
tions in  tbe  interest  of  Justice,  and  preserves 
intact  all  those  principles  which  constitute 
the  body  of  our  common  law  and  equity  Ju- 
risprudence as  wdl  as  the  statutory  enact- 
ments by  which  they  have  been  supplemented 
or  modified  by  legislative  enactment;  It  then 
proceeds  to  the  support  of  the  proposition  so 
often  repeated  by  this  and  other  American 
courts  that  inadequacy  of  consideration  can- 
not alone  amount  to  proof  of  fraud,  by  de- 
nuding it  of  the  qualification  annexed  to  it 
by  the  courts,  "unless  sudi  inadequacy  be 
so  gross  as  to  shock  the  conscience,"  a  quali- 
fication ^hlch  admits  that  the  law  is  equip- 
ped with  a  conscience.  Although,  in  our 
opinion,  it  has  little  to  do  with  the  instant 
case  tbe  argument  has  assumed  it  to  be  tlie 
key  to  the  respondents'  position,  against 
which  the  attack  has  been  prlndpally  direct- 
ed. For  this  reason  we  will  pause  here  to 
discuss  the  meaning  of  this  clause  In  its  ap- 
plication to  this  case,  in  whldi  the  absolute 
and  shameless  Inadequacy  is  patent,  and 
amounts  to  the  use  of  legal  process  to  take 
the  property  from  the  owner  without  compen- 
sation. This  effect  is  not  modified  by  the 
fact  that  the  injury  results  from  the  neglect 
of  a  public  duty,  of  the  continual  recurrence 
of  which  all  owners  have  notice  by  law,  as 
in  Mangold  v.  Bacon,  supra.  It  resulted 
from  the  use  of  legal  process  employed  by  an 
individual  having  complete  control  of  it, 
and  for  whose  benefit  and  profit  it  was  used. 
The  meaning  as  between  man  and  man  of 
this  qualification  to  the  rule  protecting  sales 
under  Judicial  process  from  disturbance  on 
the  ground  of  inadequacy  of  price  thus  opens 
a  clear  field  for  our  consideration. 

[4]  3.  This  qualification,  which  has  been 
annexed  by  the  courts  to  the  general  rule 
Just  stated,  affords  the  only  possible- protec- 
tion against  fraud.  Statutes  may  be  and  are 
enacted  for  that  purpose,  but  this  v  only 
changes  the  ground  of  the  dishonest  attack. 
The  wrongdoer  is  nimble,  and  readily  leaves 
the  ground  made  untenable  by  the  Legisla- 
ture, and  seizes  the  reformatory  measure  as 
an  instrument  for  his  purpose.  Legal  pro- 
cess is  his  ultimate  weapon,  and  courts  are 
therefore  astute  to  detect  and  prompt  to  cor- 
rect its  unconscionable  use,  otherwise  they 
would  become  tbe  efficient  perpetrators  of 
many  wrongs.  ' 

The  phase  we  are  considering  treats  of  in- 
adequacy of  consideration  as  proof  of  frand. 
The  extent  of  inadequacy  which  constitutes 
such  proof  is  that  which  shocks  the  con- 
science ;  that  is  to  say  the  sense  of  right  and 
wrong  Inherent  in  every  person  by  virtue  of 
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his  existence  as  a  social  entity.  He  knows 
by  intuition  tliat  tlieft  and  robbery  are 
wrong,  and  tluit  every  act  wbicb  deprives 
another  of  his  own  by  deceit  or  stealth  and 
without  his  knowledge  or  consent  partakes 
Of  that  nature.  Sbould  he  find  something 
of  great  value  In  the  public  road,  conscience 
would  t^  him,  in  the  absence  of  positive  law, 
that  its  appropriation  by  concealment  would 
wrong  whoever  might  be  the  owner,  and  the 
conscience  of  his  neighbor  would  be  shocke<> 
at  his  attempt  to  do  so.  It  Is  this  inherent 
saise  of  right  and  wrong  to  which  the  law 
refers  in  this  instance  as  conscience,  and  the 
natural  eftect  of  the  wrong  on  those  sliaring 
the  same  instinct  is  denominated  a  shock  to 
that  conscience.  This  shock  is  not  the  effect 
of  legal  advice.  It  is  our  intuitive  sense  of 
wrong,  and  when  it  follows  the  contemplation 
of  all  the  available  facts  relating  to  an  in- 
jury we  can  find  no  safer  guide  to  its  true 
character.  Good  conscience  is  a  synonym  of 
equity.  The  question  here  is  whether  this 
transaction,  by  which  an  admitted  injury 
has  resulted  to  the  plaintiffs,  measures  up 
to  the  standard  of  equity  and  good  conscience 
as  administered  by  our  courts.  This  inquiry 
Involves  an  analysis  of  the  facts. 

[5, 8]  4.  Charlevllle,  the  contractor  who 
built  this  house,  claimed  that  plaintiffs  owed 
him  |55  on  the  contract  price.  This  the  ar- 
chitect, who  was  arbiter  in  the  matter,  refus- 
ed to  certify,  and  for  that  reason  the  plain- 
tiffs refused  to  pay  It.  CharleviUe  owed  de- 
fendant Wright  a  balance  on  a  subcontract  for 
painting,  and  paid  bim  all  but  $55,  for  which 
he  gave  him  an  order  on  plaintiffs,  the  own- 
ers, which  the  architect  refused  to  certify. 
Under  these  circumstances  the  plaintiffs,  as 
owners,  by  virtue  of  the  mechanic's  ll«i  law, 
stood  in  the  relation  of  quasi  sureties  for  the 
amount.  A  covinous  agreement  was  made 
between  Charlevllle  and  defendant  Wright  by 
which  the  latter  brought  suit  against  plain- 
tiffs, who  did  not  owe  him  and  Charlevllle, 
who  did,  to  enforce  his  lien  against  the  prop- 
erty for  the  amount  Charlevllle  went  to 
Iron  county,  Mo.,  where  he  was  during  the 
pendency  of  the  proceeding,  but,  to  facilitate 
the  recovery  of  Judgment,  sent  to  plaintilTs 
attorneys  his  written  entry  of  appearance, 
which  was  filed  with  the  Justice  and  his  ap- 
pearance duly  entered  upon  the  docket. 
Service  was  had  upon  the  plaintiffs  and  the 
cause  proceeded  in  due  course,  and  the  stat- 
utory judgment  (B.  S.  1909,  §  7752)  was  final- 
ly entered. 

Mr.  Charlevllle  was  a  client  or  customer  of 
the  American  Surety  Company,  doing  busine-sa 
in  St  Louts.  That  conrpany  and  its  predeces- 
sor, the  Title  Guarantee  Company,  had  made 
lx>nds  for  him  for  a  number  of  years.  His 
bond  in  this  case  contained  the  usual  provi- 
sion against  liens.  Immediately  upon  re- 
ceiving notice  of  the  filing  of  this  lien,  plain; 
tiff  notified  the  surety  by  letter,  of  which 


he  sent  a  copy  to  Mr.  ObarlevlUe,  who  also 
received  notice  to  the  same  effect  from  the 
surety  company.  Mr.  Van  Graafleland  tes- 
tified that  as  soon  as  he  learned  of  the  judg- 
ment he  notified  the  surety  company  at  its 
office,  and  was  told  by  Mr.  Eggers,  Its  at- 
torney, tliat  it  did  not  amount  to  anything; 
that  they  sbould  let  the  surety  company 
take  care  of  it;  that  they  would  get  after 
Charlevllle  and  to  forget  it  Mrs.  Van 
Graafleland  testified  to  about  the  same  con- 
versation l)etween  herself  and  Mr.  Myers,  the 
manager  of  the  surety  company.  The  plain- 
tiffs did  leave  it  to  the  surety  company,  and 
knew  no  more  about  It  until  Mr.  Lee, 
Wright's  attorney,  came  to  Mr.  Van  Graafie- 
land's  ofiice  after  the  sale  and  demanded  pos- 
session. 

It  is  not  denied  ,tliat.  Immediately  upou 
receiving  notice  of  Wright's  intention  to  file 
the  lien  the  plaintiffs  notified  the  surety  com- 
pany of  the  fact;  nor  is  it  denied  tliat  the 
company  immediately  took  the  matter  up 
with  Charlevllle,  its  old  client  These  things 
are  in  writing.  But  It  is  denied,  lK>th  by 
the  attorney  and  manager  of  the  company, 
that  they  promised  to  look  after  the  matter 
or  had  x)ersonal  interviews  with  either  of 
the  plaintiffs  In  which  they  or  either  of  them 
promised  that  the  company  would  look  after 
it  or  told  them,  or  either  of  them,  to  go  away 
and  forget  it.  The  defendants  would  have 
us  believe  that  during  all  these  proceedings 
the  plaintiffs,  having  been  present  at  the  trial 
before  the  Justice,  and  having  promptly  no- 
tified both  the  contractor  and  his  surety  of 
the  filing  of  the  Hen,  had,  after  Judgment  ren- 
dered, lost  all  interest  and  abandoned  all 
activity  in  the  matter  without  any  further  in- 
terview with  or  promise  from  the  surety 
whose  duty  it  was  to  stand  good  for  the 
dalm.  In  the  exercise  of  our  duty  to  de- 
termine the  facts  we  find  no  difficulty  in 
giving  credit  to  the  reascmable  statement  of 
plaintiffs  In  this  particular.  All  were  Inter- 
ested In  the  Inquiry.  The  contractor  and  - 
his  surety  liad  taken  It  up  together,  and  why 
the  surety  should  ignore  the  obligees  of  the 
bond  for  any  other  reason  than  to  permit 
plaintiffs  to  Sleep  away  their  opportunlt>- 
Is  not  dear. 

While  there  Is  nothing  in  the  record  to  im- 
peach directly  or  Indirectly  the  truthful  char- 
acter of  the  plaintiffs,  the  defendant  Wright 
Impeaches  himself  by  the  confession  that  he 
falsely  stated  in  his  deed  to  Moores,  for  the 
purpose  of  deceiving  a  possiWe  purchaser, 
that  he  had  sold  the  land  for  $2,000.  By  di- 
rection of  Wright's  attorney  Moores  made  the 
deed  to  Burke  in  which  he  stated  that 
be  had  received  a  cousideration  of  $2,250. 
Burke  was  asked  by  Mr.  Lee  to  receive  this 
deed  and  hold  the  title  to  the  property  for 
Wright  because  it  was  feared  that  Moore 
would  turn  it  back  to  the  original  owners. 
Lee  was  not  willing  to  leave  such  a  trap 
set  for  his  dlent,  and  Burke,  within  three 
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flays  after  receiving  his  deed,  conveyed  the 
land  with  warranty  to  Lee.  This  deed  was 
not  recorded,  and  its  execution  only  appeared 
upon  the  trial. 

The  trial  court  nndonbtedly  found  from  the 
evidence,  as  we  now  find,  that  the  whole  mat- 
ter of  the  enforcement  of  this  Hen  was  a 
scheme  between  Charlevllle  and  Wright  by 
which  the  former  was  to  obtain  through  this 
proceeding  the  $55  which  the  Van  Graafie- 
lands  claimed  they  did  not  owe;  that  for 
that  purpose  he  entered  bis  appearance  in 
fhe  suit  In  St  Louis  county  while  he  re- 
mained In  Iron  county,  so  that  plaintiffs  were 
powerless  to  make  a  defense ;  that  the  plain- 
tiffs were  purposely  kept  In  Ignorance  of 
all  proceedings  tor  the  sale  of  the  property 
after  the  rendition  of  the  judgment,  so  that 
title  might  be  acquired  by  Wright  for  his 
<:hare  In  the  transaction,  and  that  Mr.  Lee 
might  receive  a  tee  for  his  professional  han- 
dling of  the  matter  through  the  manipulation 
of  the  discredited  title:  and  that  the  first 
intimation  that  plaintiffs  received  that  the 
matter  was  not  being  looked  after  by  the 
bonding  company  according  to  its  promise 
was  the  demand  for  possession  by  Mr.  t«e 
when  the  process  of  the  law  had  served  the 
purpose  for  which  it  had  been  invoked.  The 
plaintiffs  lived  upon  the  property,  and  w^e 
accessible  at  their  home.  They  were  also  ac- 
cessible through  the  office  of  Mr.  Van  Graa- 
fieland,  where  they  communicated  with  him 
as  soon  as  they  believed  bim  to  be  inextrica- 
bly Kitangled  in  the  net  which  they  had  wov- 
en around  him.  It  is  inconceivable  that  they 
should  have  disregarded  the  fact  that  this 
special  execution  was  performing  its  work 
bad  they  known  it,  and  the  fact  that  Mr. 
CharlevUle  had  been  advised  by  the  surety 
company,  while  it  denies  any  communication 
whatever  with  the  obligees  in  their  bond, 
Indicates  that  the  interest  they  took  In  the 
matter  was  not  in  their  own  behalf,  and  com- 
bines with  its  Improbability  to  weaken  the 
effect  of  the  testimony  of  its  agents  against 
the  positive  and  unequivocal  testimony  of 
both  the  plaintiffs.  We  are  compelled  to  be> 
lieve  that  their  sense  of  security  was  not 
madness,  but  the  result  of  the  promises 
which  they  detail  in  their  testimony. 

[7J  5.  The  conduct  of  the  sheriff  in  ban-, 
dling  this  execution  is  deserving  of  notice. 
The  judgment  under  which  it  was  issued  was 
a  statutory  one  (R.  8.  M09,  $  7752),  and  cre- 
ated by  its  terms  the  quasi  relation  of  prin- 
cipal and  surety  between  Charlevllle  and 
plaintiffs.  It  only  creates  the  absolute  re- 
lation of  judgment  debtor  against  the  former, 
with  a  conditional  liability  against  the  prop- 
erty "if  sufficient  property  of  the  debtor 
cannot  be  found  to  satisfy  such  judgment 
and  costs."  "Cannot"  is  a  strong  word,  and 
absolutely  requires  the  sheriff,  by  credible 
information  or  search,  to  satisfy  himself  that 
no  property  of  the  judgment  debtor  could 
be  found   by  him   within  his  jurisdiction. 


This  Is  the  very  least  he  could  have  done  In 
the  performance  of  his  official  duty,  and  in 
doing  this  he  was  acting  as  agent  for  these 
plaintiffs  as  well  as  for  defendant  Wright, 
owing  a  like  duty  to  each,  and  was  bound 
to  protect  the  interest  of  all  jMrtles  con- 
cerned. The  way  he  performed  this  duty  is 
detailed  in  his  own  words  in  the  evidence. 
Wright's  attorney,  Mr.  Taylor,  deliyered  to 
him  the  execution.    He  testified: 

"I  asked  him  U  he  knew  of  any  property  of 
Mr.  Charlevllle.  He  said  he  did  not  know  of 
any,  and  he  wanted  me  to  execute  the  writ  and 
sell  the  property." 

This  was  all  that  hapitened.  The  sheriff 
received  no  information  tending  to  show  tliat 
Charlevllle  had  no  pr<4>erty  in  the  jurisdic- 
tion. Taylor  did  not  tell  him  that  he  had 
ever  given  a  thought  to  t^at  subject  The 
only  interpretation  of  which  the  words  were 
susceptible  was  that  Taylor  knew  nothing 
about  it  and  that  he  wanted  this  property 
sold  in  any  event  He  kept,  or  at  least  tried 
to  keep,  well  wltliln  the  law  which  denounces 
a  lie  in  such  cases,  and  at  the  same  time 
to  cast  the  whole  burden  upon  the  sheriff  by 
the  demand  that  this  property  be  sold.  The 
sheriff  assumed  this  burden  without  protest 
and  without  knowledge  or  Information,  by 
reciting  In  his  deed  that  "no  property  of  B. 
3,  Charlevllle  was  or  could  be  found  whereon 
to  levy  said  execution."  While  this  recital 
Is  evidence  of  the  fact  In  determining  the 
legal  tfect  of  the  deed,  the  question  now  is 
whether  it  was  through  the  procurement  of 
Wright's  attorney  to  secure  a  sale  whidi 
might  and  did  accomplish  the  acquisition  of 
the  property  by  his  client  without  considera- 
tion. The  fact  of  the  sacrifice  is  admitted, 
and  the  motives  and  conduct  of  the  parties 
In  bringing  it  about  are  the  matters  we  now 
have  under  consideration.  The  motive  which 
requires  a  falsehood,  express  or  clearly  and 
deliberately  implied,  is  pertinent  to  the  is- 
sue. The  sale  proceeded.  No  bidder  was 
present  unless  the  party  who  concocted  It 
may  be  denominated  a  bidder.  By  way  of 
a  bid  the  fees  and  costs  of  those  who  had 
participated  in  the  sale  were  figured  and  In- 
cluded as  cfrnslderatlon,  so  that  each  person 
assisting  in  the  transaction,  including  the 
sheriff,  was  paid  something  for  his  services, 
and  the  title  was  transferred  by  their  acts 
to  Wright 

The  sheriff,  as  we  have  said,  was  bound  to 
protect  the  Interest  of  all  parties  to  the  pro- 
cess. He  was  the  agent  of  all,  and  if  his 
advertisement  had  attracted  no  bidder  it  was 
his  business  to  take  notice  of  that  fact,  and, 
if  honesty  and  fairness  required  it,  to  return 
the  execution,  "No  sale  for  want  of  bidders." 
Davis  v.  McCann,  143  Mo.  loc.  cit  178,  44 
S.  W.  796,  and  cases  dted.  The  entire  pro- 
ceeding had  been  a  farce,  for  it  is  absurd 
to  say  that  one  charged  by  law  with  mak- 
ing a  sale  by  public  outcry  may  perform  hlp 
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full  dnty  without  any-  knowledge  or  Informa- 
tion of  the  property  he  is  selling,  which  he 
may  communicate  to  the  bidder.  In  this  case 
there  was  no  bidder,  and  he  should  have 
acted  accordingly. 

The  Davis  Case  Just  cited  stands  upon  all 
fours  with  this.    In  that  case  we  said: 

"While  a  Judicial  sale  should  be  upheld  when 
it  can  be  done  without  manifest  injustice  to  a 
purcbaser  at  such  sale,  and  parties  directly  in- 
terested in  the  result  thereof,  the  process  of 
the  court  sbould  not  be  used  as  a  medium 
through  which  the  property  of  one  citizen  is 
taken  and  given  to  another."  80  say  we  In 
this  case. 

[t]  6.  Before  closing  we  desire  to  say  that 
we  have  not  determined  in  this  case  that  in- 
adequacy of  consideration  a.lone  Is  ground  for 
setting'  aside  a  sheriff's  sale  In  equity.  If 
such  a  case  can  be,  where  the  property  Is  of 
great  value  and  the  consideration  simply 
nominal  and  the  Judgment  debtor  Is  the  pur- 
chaser, we  have  not  endeavored  to  consider 
It.  We  have  simply  devoted  a  few  words  to 
the  disentanglement  of  the  rule  always  stat- 
ed by  the  court  with  its  proviso,  and  to  show 
that  the  form  in  which  it  has  been  stated 
by  the  English  and  American  courts  and 
law-writers  for  ages  Is  not  an  absurdity. 
We  hold  that,  where  property  is  attanpted 
to  be  confiscated  by  legal  process,  as  io  this 
case,  the  courts  owe  It  to  themselves  to  In- 
quire with  some  care  whether  the  transactlcm 
constitutes  an  honest  attempt  to  collect  a 
debt,  or  results  from  a  desire  to  wrongfully 
and  oppressively  use  the  process  of  the  court 
to  obtain  the  pr«H>erty  of  another  without 
adequate  consideration.  For  the  reasons  we 
have  stated  we  have  in  this  case  arrived  at 
the  latter  conclusion,  and  accordingly  affirm 
the  Judgment  of  the  drcnit  court  of  the  dty 
of  St  Louifli 

SMALL  and  RAOLAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing, opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of 
the  court. 


BRYANT   V.    KANSAS    CITY    RYS.    CO. 

(No.  21468.) 

(Supreme  Court  of  Missouri,  In  Banc.     Feb. 
19,  1921.) 

1.  Negligence  (^=3i  13(5)— Averment  that  four 
year  old  boy  was  oblivions  to  danger  not  es- 
sential. 

A  petition,  alleging  that  a'  boy  injured  by  a 
street  car  was  less  than  four  years  old  need  not 
allege  that  be  was  oblivious  of  his  danger. 

2.  Street  railroads  <S=> 1 17(35)— Evidence  lield 
to  take  plaintiff's  case  to  Jury  under  humani- 
tarian doctrine. 

Evidence  held  to  Justify  submission  of  plain- 
tiff's case  to  the  jury  under  the  humanitarian 
rule. 


3.  Street  railroads  «=>(  18(19)— Verkose  In- 
struction on  humanitarian  rule  hold  not  mis- 
leading. 

In  an  action  to  recover  under  humanitarian 
doctrine  for  injuries  inflicted  upon  a  four  year 
old  boy  by  a  street  car,  an  instruction  stating 
the  facts  which  authorized  a  recovery  for  plain- 
tiff, though  veri>oi>e,  Mid  not  misleading. 

4.  Street  railroads  <$=> 1 18(15)— Instruction  os 
child's  obliviousness  to  peril  held  appileabls. 

An  allegation,  in  a  petition  to  recover  under 
the  humanitarian  doctrine  for  injuries  inflicted 
upon  a  boy  by  a  street  car,  that  plaintiff  was 
less  than  four  years  old,  showed  he  was  obliv- 
ious to  his  peril,  so  that  an  instruction  author- 
izing the  jury  to  find  such  fact  was  not  objec- 
tionable as  broader  than  the  pleading. 

5.  Trial  (8=0219— I  nstruetloas  need  ■ot  defli* 
Immlaeit  peril. 

In  an  action  for  recovery  under  the  humani- 
tarian doctrine,  an  instruction  need  not  define 
the  words  "imminent  peril"  used  therein,  since 
those  are  ordinary  English  words  and  require 
no  definition. 

6.  Trial  <3=>236 (2)— Instruction  to  disregard 
all  testimony  of  witness  who  testified  con- 
trary to  physical  faols  Is  error. 

It  would  be  error  for  the  court  to  instruct 
the  jury  that,  if  they  found  any  of  the  testi- 
mony of  a  witness  contrary  to  physical  facts, 
they  should  disregard  all  the  testimony  of  such 
witness. 

7.  Trial  $=3236 (2)— Instruction  held  pot  to  re- 
quire rejection  of  all  testimony  of  witness 
contradicted  In  part  by  physical  faets. 

An  instruction  that,  if  the  physical  facts 
or  common  experience  are  contrary  to  the  tes- 
timony of  any  witness,  the  jury  should  dis- 
regard the  testimony  of  any  such  witness  con- 
trary thereto,  merely  requires  the  disregard- 
ing of  such  testimony  as  is  contrary  to  the  phys- 
ical facts  and  is  not  objectionable  as  requiring 
the  Jury  to  disregard  all  the  testimony  of  the 
witness  who  so  testified. 

8.  Damages  $3>2I6(2)— Petition  and  evldeace 
held  to  sustain  instruction  as  to  recovery  for 
other  Injuries  than  loss  of  leg. 

In  an  action  for  injuries  to  a  boy  which  ne- 
cessitated the  amputation  of  his  leg,  where  the 
petition  alleged  shock  and  suffering  and  loss  of 
earning  capacity  after  maturity  and  the  evi- 
dence established  such  shock  and  suffering,  it 
was  not  error  to  give  an  instruction  which  au- 
thorized recovery  for  injuries  other  than  the 
loss  of  the  leg. 

9.  Trial  «=»2i  —  Four  year  old  plaiatlif  has 
right  to  remain  In  courtroom. 

In  an  action  by  a  four  year  old  boy  to  re- 
cover for  injuries  necessitating  the  amputation 
of  his  leg,  the  plaintiff  has  a  right  to  remain 
in  the  courtroom  during  the  trial,  though  he  is 
too  young  to  testify  and  though  he  necessarily 
was  using  crutches,  and  it  was  not  error  to 
permit  the  Jury  to  see  him  in  and  about  the 
courtroom,  if  no  attempt  was  made  to  parade 
him  before  the  jury. 

10.  Damages  @=>I32(9)— Judgment  for  $15,- 
000  for  loss  of  boy's  leg  reducod  to  $13,500. 

In  an  action  for  injuries  to  a  boy  the  only 
permanent  result  of  wliich  was  the  loss  of  his 
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leg,  wh«re  the  pareata  had  Mpantdy  recover- 
ed for  the  expenses  of  hit  treatment  and  losi 
of  his  earning  capacity  until  his  majority,  a 
judgment  of  $15,000  damages  after  plaintiff  had 
remitted  $15,000  from  a  verdict  awarding  him 
130,000  is  Btin  excessive  and  ahonid  be  further 
reduced  to  $13,600. 

Walker,  O.  J.,  and  Woodson  and  Oraves,  JJ,, 
dissenting  in  part. 

Appeal  from  Circuit  C!ourt,  Jackson  Coun- 
ty; O.  A.  liQcas,  Judge. 

Action  by  Bevia  B.  Bryant,  by  bis  next 
fiiend,  against  the  Kansas  City  Hallways 
Company.  Judgment  for  plaintiff  for  $15,000 
after  be  had  remitted  $15,000  from  the 
amount  awarded  by  the  verdict,  and  defend- 
ant appeals.  Affirmed  on  condition  that 
plaintUr  remit  $1,500  from  the  Judgment  ren- 
dered; otherwise,  reversed  and  causa  re- 
manded. 

Blchard  J.  Hlgglns,  of  Kansas  City,  Kkn., 
and  Charles  N.  Sadler,  of  Kansas  City,  Mo., 
for  appellant 

Harry  G.  Kyle,  of  Kansas  City,  Mo.,  for 
respondent 

OBAVKS,  J.  Action  for  personal  Injuries. 
Plalntttr,  a  child  less  than  four  years  old  at 
the  time  of  the  injury,  and  who  sues  herein 
by  bis  father  as  next  friend,  was  run  over 
by  one  of  defendant's  cars  on  West  Thirty- 
Ninth  street  in  Kansas  City,  Mo.  West  Thir- 
ty-Ninth street  runs  east  and  west,  and  the 
accident  occurred  in  the  block  to  the  east  of 
Bell  street  a  north  and  south  street  cross- 
ing West  Thirty-Ninth  street  The  negli- 
gence pleaded  is  that  covered  by  the  human- 
itarian rule.  As  the  result  of  the  acddent 
the  left  leg  of  plaintiff  had  to  be  amputated. 
Upon  a  trial  before  a  Jury  he  secured  a  ver- 
dict of  $30,000,  but  upon  motion  for  new  trial 
the  trial  court  required  plaintiff  to  remit 
$15,000,  which  was  done,  and  Judgment  was 
entered  for  $15,000.  A  numlier  of  assign- 
ments of  error  have  been  made  here,  and 
those  of  substance,  together  with  the  relevant 
facts,  will  be  noted  In  the  coarse  of  the  opin- 
ion. 

I.  Tlie  appellant  contends  that  its  demur- 
rer to  the  evidence  sliouid  have  been  sus- 
tained for  two  reasons:  First  because  the 
I)etiti<xi  fails  to  state  a  cause  of  action;  and, 
secondly,  because  the  evidence  fails  to  show 
negligence  upon  the  part  of  the  defoidant 
Of  these  in  order. 

[1]  The  petition  does  not  aver  that  this 
dilld,  tbm  3^  years  old,  was  oblivious  of 
bis  danger,  in  crossing  from  the  south  to  the 
north  side  of  West  Thirty-Ninth  street  at  the 
time  of  the  accident  It  Is  trne  that  the  pe- 
titlcm  does  not  so  aver,  bnt  it  does  aver  the 
age  of  the  child.  This  was  sufficient  The 
parents  of  this  child  brought  suit  against  the 
defendant  for  loss  of  service  and  medical 
attention.  Bryant  et  ux.  v.  Kansas  City  Bys. 
Co.  CApp.)  217  8.  W.  682.    The  same  poLit 


was  made  there,  and  ruled  against  defend- 
ant The  rule  of  the'  Kansas  City  Court  of 
Appeals  in  that  case  is  sound,  and  we  ap- 
prove It.  Such  ruling  Is  sustained  by  the 
cases  in  the  opinion  cited. 

[2]  The  other  question  requires  some  more 
of  the  facts.  Defendant  operated  a  double 
street  car  line  on  West  Thirty-Ninth  street 
The  accident  occurred  at  about  3  p.  m.  of 
Mar*  7,  1917.  There  was  no  fog,  but  the 
sky  was  partially  clouded.  The  little  child 
was  plainly  visible  by  witnesses  as  he  ap- 
proached the  danger  point  The  west-bound 
car  which  did  the  injury  was  going  up  a  2'!4 
per  cent  grade  from  Genesee  street  ou  the 
east  to  the  point  of  accident,  about  60  feet 
east  of  Bell  street  The  distance  betweoi 
these  two  north  and  south  streets  Is  about 
270  feet  The  position  of  appellant  is  that 
the  child  darted  from  behind  a  passing  east- 
bound  car.  Immediately  In  front  of  the  west- 
bound car.  If  this  were  true,  there  could  be 
no  UabiUty  under  the  humanitarian  rule,  or 
any  other  rule  of  negligence.  The  trouble  is 
that  there  is  evidence  tending  to  show  a  con- 
trary state  of  facts,  and  upon  this  evidence 
the  Jury  has  found  against  defendant  The 
evidence  conflicts  as  to  Just  when  the  west- 
bound car  (the  car  doing  the  injury)  passed 
the  east-bound  car  within  the  space  of  this 
block  between  Bell  street  and  Genesee  street 
There  Is  evidence  tending  to  riiow  that  the 
last  east-bound  car  passed  this  west-bound  car 
at  a  point  50  feet  west  of  Genesee  street 
Tills  would  leave  ample  space  for  the'  motor- 
man  to  see  the  little  boy  as  be  came  from  the 
south  side  of  West  Thirty-Ninth  street  as  the 
point  of  accident  is  estimated  at  60  to  76  feet 
east  ef  Bell  street  end  the  block  space  at  270 
feet  The  car  was  running  at  a  very  slow 
speed,  variously  estimated  at  from  4  to  10 
miles  per  hour.  It  could  have  been, '  upon 
this  upgrade,  stopped  very  quickly,  with  safe- 
ty to  passengers.  The  evidence  In  the  present 
reoord  does  not  differ  substantially  from  the 
enridence  (upon  this  point)  in  Bryant  v.  By. 
Co.,  supra,  and  the  Court  of  Appeals  ruled 
tliat  there  was  ample  evidence  upon  which 
to  take  the  case  to  the  Jury  under  the  hu- 
manitarian rule.  The  Jury  could  (under  the 
evidence)  find  that  a  passing  east-bound  street 
car  did  not  obstruct  the  view  of  the  motor- 
maa,  and  they  have  so  found.  We  conclude 
that  there  was  no  error  in  submitting  the 
plaintiff's  case  to  a  Jury  for  determination, 
and  tlut  defendant's  demurrer  to  the  evi- 
dence was  properly  overruled. 

IL  The  next  contention  is  that  thfere  was 
error  In  the  giving  of  instruction  No.  1,  for 
the  plaintiff.    This  instruction  reads: 

"The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  in  this  case 
that  plaintiff,  Revls  Efton  Bryant,  is  a  minor 
of  about  four  years  of  age,  and  that  Homer  V, 
Bryant  is  acthig  as  next  friend  of  said  Bevis 
Efton  Bryant  for  the  prosecution  of  this  suit 
and  if  you  further  find  and  believe  from  the 
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eyidence  that  on  March  7,  1917,  West  Thirty- 
Ninth  street  was  one  of  the  puhlic  streets  in 
Kansas  City,  Mo.,  and  that  on  said  7th  day  of 
March,  1917,  at  about  3:30  p.  m.  thereof,  said 
plaintiff  was  crossing  West  Thirty-Ninth  street, 
going  north,  at  or  near  a  point  about  50  feet 
east  of  the  curb  line,  on  the  east  side  of  Bell 
street,  and  that  while  on  or  near  the  tracks  of 
defendant's  street  railway,  and  while  crossing 
said  street  at  said  point,  if  so,  one  of  the  de- 
fendant's west-bound  electric  cars  negligently 
and  carelessly,  if  so,  ran  against  plaintiff  and 
over  his  left  leg,  thereby  so  injuring  said  left 
leg  that  it  had  to  be,  and  was  as  a  direct  result 
thereof,  amputated,  and  if  yon  farther  find  and 
believe  from  the  evidence  that  the  motorman 
in  charge  of  said  car  saw  plaintiff,  or  by  the 
exerdse  of  ordinary  care  and  caution  could 
have  seen  plaintiff,  on  or  near  said  track,  and 
in  a  position  of  imminent  peril  of  being  struck 
by  said  car  and  oblivious  of  his  peril,  if  you 
find  he  was,  within  reasonable  time,  if  you  find 
there  was,  by  the  exercise  of  ordinary  care  to 
have  slowed  up  or  stopped  said  car,  and  avoided 
said  injury,  if  so,  and  without  injury  to  the  peo- 
ple upon  said  car,  and  failed  negligently  so  to 
do,  if  so,  and  that  plaintiff's  injury  was  the  di- 
rect result  of  such  negligence,  if  any,  and  that 
in  that  case  your  finding  must  be  for  the  plain- 
tiff and  against  the  defendant.  7ou  are  further 
instructed  that  by  'ordinary  care,'  as  used  in 
the  instructions  herein,  is  meant  such  care  as 
an  ordinary  prudent  and  careful  person  would 
exercise  under  the  same  or  similar  circum- 
stances, and  that  by  'negligence,'  88  used  in 
the  instruction  herein,  is  meant  a  lack  or  want 
of  said  ordinary  care." 

We  regret  to  have  to  quote  the  wly>le  of 
this  instruction,  but  the  objections  are  such 
that  it  should  be  clone.  In  the  argument  on 
this  instruction  It  is  said: 

"First.  It  is  involved,  confusing,  and  mis- 
leading, and  is  so  drawn  that  it  is  likely  to,  and 
doubtless  did,  mislead  a  jury  of  laymen.  A 
reading  of  this  instruction  as  above  set  out 
will  fully  demonstrate  our  contention  along  this 
line. 

"This  instruction  is  also  erroneous,  in  that 
it  does  not  follow  the  allegations  of  the  peti- 
tion, in  requiring  the  jury  to  find  the  plaintiff 
was  oblivious  of  his  periL" 

[3]  A  reading  of  the  Instruction  does  not 
impress  ns  as  it  has  counsel.  It  Is  rather 
verbose,  but  we  hardly  think  It  misleading. 
A  very  similar  Instruction  has  passed  muster 
in  our  court  in  banc.  Holmes  v.  By.  Co„  207 
Mo.  loc.  clt.  160,  105  S.  W.  624. 

[4,  5]  Nor  do  we  thlnlt  the'  clause  used 
therein  "oblivions  of  his  peril"  makes  the  in- 
struction bad,  on  the  theory  that  it  Is  broad- 
ening the  issues  made  by  the  pleading.  The 
petition  was  good,  without  the  use  of  this 
expression,  because  a  child  of  such  tender 
years  would  have  no  idea  of  peril  either  Im- 
minent or  otherwise.  His  very  age  made  him 
oblivious  to  danger.  The  allegation  as  to  his 
age  was  in  fact  an  allegation  that  be  was 
oblivious  to  the  imminent  peril.  The  in- 
struction required  the  Jury  to  find  him  to 
be  about  four  years  of  age,  and  a  child  of 


that  age  would  be  pblivlous  of  danger.  As  a 
fact  he  was  less  than  four  years  of  age.  The 
instruction  In  this  regard  cannot  be  h^d  to 
be  so  erroneous  as  to  Justify  a  reversaL  An- 
other complaint  is  that  the  term  "imminent 
peril"  Is  not  defined.  These  are  ordinary 
English  words  and  require  no  definition. 
Other  objections  made  to  this  instruction  are 
without  merit  The  Instruction  fairly  pre- 
sents the  law  of  the  case. 

III.  The  next  objection  is  lodged  against 
plaintifTs  instruction  No.  2,  which  reads: 

"If  the  physical  facts,  as  shown  by  the  evi- 
dence, in  this  case,  and  common  observation 
and  experience,  are  in  conflict  with  and  con- 
trary to  the  testimony  of  any  witness  in  the 
case,  then  it  is  your  duty  to  take  into  consid- 
eration such  physical  facts  and  common  ob- 
servation and  experience  and  to  disregard  the 
testimony  of  any  such  witness  in  confiict  there- 
with and  contrary  thereto." 

W  It  is  hard  to  grasp  Just  the  contention 
here,  but  as  we  gather  It  the  complaint  is 
that  the  instruction  directed  the  Jury  to  dis- 
regard all  of  the  testimony  of  the  witness.  If 
any  portion  thereof  conflicted  with  physical 
facts  and  common  observation.  If  the  in- 
struction did  this.  Is  would  be  error,  in  so 
far  as  it  directed  the  absolute  exclusion  of 
such  portions  of  the  evidence  of  the  witness 
which  did  not  conflict  with  physical  &cts 
and  common  observation.  The  Jury  should 
have  been  left  their  discretion  to  believe  or 
not  believe  sudi  portions  of  the  testimony  of 
such  witness  as  did  not  conflict  with  physical 
facts  and  common  observation.  This  under 
the  rule  which  leaves  It  to  the  Jury  to  de- 
termine what  parts  of  the  testimony  of  such 
witness  they  will  accredit,  when  they  find 
that  he  has  willfully  sworn  falsely  in  a  por- 
tion of  bis  testimony..  Counsel  in  their  argu- 
ment say: 

"This  instruction  should  have  stated,  to  cor- 
rectly state  the  law,  as  we  understand  it,  that 
the  jury  should  disregard  that  part  of  any  wit- 
ness testimony  in  conflict  with  physical  facts 
or  common  observation.  We  have  no  fault  to 
find  with  the  instruction  telling  the  jury  that. 
If  the  testimony  of  any  witness  is  contrary  to 
physical  facts  and  common  observation,  they 
should  take  the  physical  facts  and  common  ol>- 
servation  in  preference  to-  the  testimony  of  the 
witness;  but  we  do  say  that  the  testimony  of 
such  witness  on  other  subjects  ought  not  to  be 
excluded.  It  is  true  that,  if  the  jury  determines 
that  a  witness  testifies  falsely  as  to  one  thing, 
they  would  be  justified  in  disregarding  his  en- 
tire testimony,  on  the  theory  that  if  he  was 
false  in  one  he  would  be  false  in  the  other: 
but  a  witness  might  be  perfectly  honest,  and 
might  testify  to  a  state  of  facts  concerning  a 
certain  partictdar  thing  in  a  chain  of  circum- 
stances that  was  a  physical  impossibility,  and 
yet  the  jury  might  believe  that  that  witness  was 
perfectly  honest  in  his  belief,  and  would  be  per- 
fectly willing  to  believe  him  on  all  other  sub- 
jects." 

[7]  The  trouble  is  that  counsel  has  placed 
the  wrong  oonstrucUoa  upon   tbe  itnstruc- 
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tlon.  This  Instmctlon  goes  no  further  than 
to  tell  the  Jury  to  disregard  that  portion  of 
his  testimony  which  Is  found  to  conflict  with 
physical  facts,  and  common  observation.  The 
clause  "to  disregard  the  testimony  of  any  sudi 
%\-itness  In  conflict  therewith  and  contrary 
thereto"  refers  to  testimony  in  conflict  with 
physical  facts  and  common  experience,  and 
not  to  other  portions  of  the  testimony  of 
such  witness.  It  does  not  refer  to  all  of  his 
testimony,  but  only  to  such  portions  wherein 
it  conflicts  with  physical  facts  and  common 
observation.  In  otter  words,  we  construe 
this  instruction  to  be  just  what  appellant's 
counsel  in  his  argument  says  that  it  staoold 
be,  under  flzed  principles  of  law. 

IV.  Instruction  No.  8  for  plaintiff  is  con- 
ceded to  be  correct,  but  Instruction  No.  4  Is 
attacked.    This  instruction  reads: 

"You  are  further  instructed  that,  if  you  find 
for  the  plaintiff,  you  should  allow  him  such  a 
reasonable  amount  as  you  may  find  and  believe 
from  the  evidence  would  fairly  and  justly  com- 
pensate him  for  the  injury  caused  by  the  care- 
lossnesB,  or  negligence  of  defendant,  if  so,  and 
for  the  loss  of  his  left  leg.  The  total  amount, 
if  any,  allowed  the  plaintiff,  cannot  exceed  the 
sam  of  $80,000,  which  is  the  amount  sued  for. 
The  fact,  however,  that  plaintiff  sued  for  such 
sum,  must  in  no  manner  influence  your  ver- 
dict or  its  amount,  should  you  find  in  his  fa- 
vor.". 

The  instruction  is  a  little  unfortunate  In 
language.  The  plaintiff  was  entitled  to  re- 
cover for  all  damages  to  him,  which  were 
occasioned  by  the  negligence  of  the  defend- 
ant. Those  injuries  included  "the  loss  of  his 
left  leg,"  and  according  to  tte  petition: 

(1)  That  "irfaiotiff  has  suffered  and  will  con- 
tinue to  suffer  great  pain  and  anguish  of  mind 
and  body"  (by  reason  of  the  loss  of  the  left 
leg),"  and  (2)  "has  suffered  a  great  shock  to 
his  nervous  system,  and  has  lost  and  will  con- 
tinue to  lose  his  natural  rest  and  sleep,  and 
that  by  reason  of  bis  age  and  ability  to  get 
around  by  reason  of  the  loss  of  his  leg,  his 
body,  nervous  system,  and  mind  have  been  per- 
manently injured  and  impaired  and  that  ilia 
body  and  mind  will  not  develop  and  grow  in 
strength  as  it  would  ordinarily  by  reason  of  the 
said  physical  incapacity,  and  that  his  earning 
capacity  has  been  totally  and  will  be  totally  im- 
paired from  and  after  the  day  he  shall  have 
obtained  Ills  majority  until  his  death." 

[•]  So  it  does  not  ai^ear  from  tte  petition 
that  the  mere  loss  or  absence  of  tte  left  leg 
is  tlie  sole  Injury  complained  of  by  tte 
plalntur,  as  learned  counsel  urge  In  ttelr 
argoment  In  the  brief.  Nor  is  it  true  ttat 
the  mere  loss  of  tte  leg  is  the  only  Injury 
shown  by  tte  evidence.  The  physician  tes- 
tified that  prior  to  and  after  the  amputation 
the  child  suffered  from  a  "profound  sboclc." 
Wittout  detailing  furtter  evidence  as  to  how 
tte  accident  occurred,  and  its  attendant  cir- 
cumstances and  fearful  results,  it  is  sufficient 
to  say  that  this  instruction,  even  wltt  the 


clause  first  above  quoted,  could  not  have  been 
harmful.  It  only  allowed  the  plaintiff  dam-* 
ages  for  the  injuries  t6  plaintiff  (such  as  the 
evidence  showed)  occasioned  by  tte  negli- 
gence of  defendant 

The  foregoing  covers  plaintiff's  instruc- 
tions. Defendant  received  all  tte  instruc- 
tions it  asked.  Nothing  was  asked  by  defend- 
ant more  particularly  limiting  the  recovery 
to  tte  Injuries  proven.  So  far  as  Its  Instruc- 
tions go,  there  seems  to  be  acquiscence  in 
the  one  given  for  plaintiff  on. measure  of 
damages.  We  mean  ttat,  whilst  defendant 
objected  to  all  of  plaintiff's  instructions,  it 
offered  none  on  measure  of  damages. 

v.  There  are  some  objections  to  the  ad- 
mission of  testimony,  but  they  are  ao  tech- 
nical in  character  ttat  we  do  not  deem  ttem 
of  sufficient  consequence  to  incumber  ttls 
opinion  tterewith.  The  argument  of  couns^ 
ttus  classifies  these  objections: 

"While  there  were  some  repetitions  through- 
out tills  case,  indulged  in  by  both  plaintiff  and 
defendant,  and  while  there  was  some  immate- 
rial testimony  elicited  by  bott  sides,  a  reading 
of  the  abstract  will  show  that  it  is  fairly  free 
from  prejudicial,  incompetent  testimony.  There 
are  some  questions  and  answers  which  we  l>e- 
liave  were  prejudicial  and  incompetent,  irrel- 
evant, and  immaterial,  to  wliich  we  desire  to 
can  particular  attention,  as  follows." 

These  following  specifications  we  have 
gone  over,  with  tlie  impression  above  ex- 
pressed. 

[I]  VI.  It  is  next  urged  ttat  ttere  was 
error  in  tte  fact  that  tte  parents  kept  the 
plaintiff  in  and  about  the  court  during  the 
trial.  His  presence  before  the  jury  is  tte 
thing  objected  to  by  defendant  At  a  pre- 
vious trial,  tte  week  before,  it  api>eara  that 
the  child  had  been  offered  as  a  witness,  and 
of  course,  owing  to  his  tender  years,  was 
excluded.  At  tte  trial  from  which  ttls  ap- 
peal was  taken,  tte  child  was  kept,  most  of 
the  time,  out  in  tte  hallway  of  the  building, 
outside  of  tte  courtroom.  This  because  tte 
motter  was  sworn  as  a  witaess  in  the  case, 
and,  being  placed  under  tte  rule,  was  exclud- 
ed from  the  courtroom,  and  the  child  was 
wltt  ber.  However,  at  times  tte  jury  saw 
him,  bott  in  this  hall  and  in  tte  courtroom. 
The  evidence  fails  to  show  any  undue  parad- 
ing of  tte  plaintiff  t>efore  tte  jury.  He  was 
in  ttelr  presence,  and  was  walking  upon  a 
crutch,  the  only  way  he  could  walk. 

Because  this  plaintiff  was  too  young  to 
testify  was  no  reason  for  excluding  blm 
from  tte  courtroom.  He  was  tte  plaintiff  In 
tte  case,  and  had  a  right  to  be  in  the  court- 
room. We  know  of  no  court  which  ever  ex- 
cluded tte  parties  to  an  action  from  tte 
presence  of  tte  jury,  and  the  authorities 
cited  by  appellant  do  not  go  so  far.  If  ttey 
did,  we  would  not  follow  ttem.  Certain  it 
is  ttat  no  Missouri  court  has  so  ruled.  This 
complaint  of  defendant  is  wittout  merit 
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vn.  The  defendant  not  only  objected  to 
the  presence  of  the  plaintiff  before  the  jury, 
but  moved  to  have  the  Jury  discharged  for 
that  reason.  At  most  the  Jury  could  but  see 
the  absent  leg.  But,  tf  the  plaintiff  had  the 
right  to  be  In  court  when  his  cause  was  be- 
ing heard,  as  we  have  ruled,  this  motion  to 
discharge  the  Jury  was  well  ruled  below, 

VIII.  Lastly,  it  is  contended  that  the  ver- 
dict is  excessive.  In  this  connection  It  should 
be  said  that  the  only  permanent  injury  to  the 
child,  as  shown  by  the  evidence,  is  this  loss 
of  the  leg.  There  were  other  temporary  in- 
juries, but  even  the  shock  to  the  system  is 
not  shown  to  be  permanent  by  the  doctors 
who  testified  for  plaintiff.  There  was  a 
shock,  which  the  Jury  had  a  right  to  con- 
sider; but  it  was  temporary  so  far  as  this 
record  speaks.  It  is  true  that  in  cutting  down 
verdicts  tliis  court  has  to  consider  the  pecul- 
iar facts  of  each  case.  Especially  is  this 
true  as  to  the  character  of  the  injuries.  In 
the  Instant  case  the  plaintiff  bad  no  right  to 
recover  for  medical  and  similar  attentions. 
Nor  had  he  the  right  to  recover  for  the  value 
of  his  services  up  to  the  hour  of  his  majority. 
For  these  items  the  mother  and  father  have 
already  recovered  in  the  sum  of  $3,000. 
Bryant  v.  Ry.  Co.,  217  S.  W.  632.  As  to  the 
damage  to  Us  earning  capacity  he  must  be- 
gin his  claim  with  the  day  of  his  majority. 
At  his  age  the  probability  of  continued  life 
Is  less  than  it  would  be  were  he  older.  The 
books  recognize  this  view. 

Up  until  very  recently  this  court  has  never 
sustained  a  verdict  for  more  than  $10,000 
for  the  simple  loss  of  a  limb.  Hurst  v.  Rail- 
road, 219  S.  W.  loc.  clt.  568.  Nor  have  we 
heretofore  undertaken  to  measure  these  dam- 
ages by  the  fluctuating  purchasing  iwwer  of 
the  dollar,  until  the  case  of  Hurst  v.  Railway, 
219  S.  W.  666,  supra.  The  cases  wher^n  we 
have  permitted  more  than  $10,000  to  stand 
are  cases  wherein  the  loss  of  the  leg  was  com- 
bined with  other  Injuries.  We  have  no  other 
permanent  injuries  in  the  case  at  bar. 

In  the  instant  case  the  fact  that  the  loss  of 
full  and  complete  service  Ijeglns  at  the  age 
of  21  years,  and  the  period  of  damage  from 
such  decreased  power  to  work  or  serve  might 
be  longer  than  In  the  cases  heretofore  coa- 
sidered  and  ruled,  yet  those  cases  were  of 
adults  when  the  $10,000  allowed  covered  med- 
ical attention,  which  Is  not  in  this  case.  Here 
the  recovery  is  completed,  so  far  as  it  wlU 
be  completed,  during  minority,  and  the  ex- 
penses of  the  recovery  have  been  allowed  the ' 


parents.  In  our.  Judgment  ttds  verdict  is  yet 
some  $5,000  too  high,  and  the  trial  court 
should  have  reduced  the  original  Judgment  to 
$10,000  instead  of  $15,000,  as  was  done.  This 
accords  with  a  long  line  of  our  cases,  as  the 
same  are  cited  in  the  Hurst  Case,  supra. 
Others  could  be  cited  of  like  tenor.  It  is, 
however,  urged  here,  as  it  was  In  Hurst's 
Case,  that  we  should  take  Into  consideration 
the  purchasing  power  of  the  dollar.  Such 
would  be  a  fluctuating  rule,  because  the  pur- 
chasing power  of  the  dollar  fluctuates.  Right  - 
at  this  monrent  the  purchasing  power  of  the 
dollar  is  on  a  rapid  increase.  Next  month 
or  next  year  it  may  be  much  greater  than 
now,  or  something  unforeseen  might  happen, 
and  It  might  greatly  decrease  again.  The 
point  is  that  there  is  no  such  stability  about 
the  purchasing  power  of  pur  unit  of  value  as 
will  Justify  the  courts  to  adopt  a  rule  along 
the  line  contended  for  by  the  respondaif. 
We  are  satisfied  with  the  precedents  (large 
in  number)  which  precede  Hurst's  CJase,  and 
these  cases  exclude  the  idea  of  the  fluctuat- 
ing purchasing  power  of  the  medium  of  ex- 
change. 

We  therefore  affirm  this  Judgment,  if  the 
plaintiff  will  within  10  days  enter  a  remit- 
titur in  the  sum  of  $5,000  as  and  of  the  date 
of  the  original  Judgment,  so  that  the  Judg- 
ment may  remain  as  $10,000,  as  and  of  the 
date  of  the  original.  If  such  remittitur  be 
not  entered,  then  the  Judgment  is  reversed 
and  the  cause  remanded  for  retrial  in  accord- 
ance with  the  views  herdn  expressed. 

PER  CURIAM.  [10]  The  foregoing  c^ln- 
lon  of  GRAVES,  J.,  In  division  coming  on  for 
disposition  In  banc.  Is  adopted  so  far  as  the 
questions  of  alleged  error  and  defendant's 
liability  are  concerned.  WALKER,  C.  J.. 
concurs  In  all  that  is  said  except  the  refer- 
ence to  Hurst's  Case.  A  majority  of  the 
Judges  think  the  verdict  should  stand  for 
$13,500  rather  than  for  $10,000,  as  indicated 
in  the  opinion  of  GRAVES,  J.,  and  the  opin- 
ion is  modified  to  this  extent  To  this  modi- 
fication J.  T.  BLAIR,  HIOBBB,  D.  E.  BLAIR, 
and  ELDER,  JJ.,  concur,  and  WALKER,  C. 
J.,  WOODSON  and  GRAVES,  JJ.,  dissent. 

The  Judgment  is  therefore  affirmed  upon 
condition  that  the  plaintiff  remit,  within  10 
days,  the  sum  of  $1,500  as  and  of  the  date 
of  the  original  Judgment;  otherwise  the  Judg- 
ment will  be  zvversed  and  the  cause  re- 
manded. 
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STATE  V.  HOWE.     (No.  22217.) 

(Supreme  Ooart  of  Missouri,  Division  No.  2. 
Dec.  13,  1920.  Rehearing  Denied  Dec.  30, 
1920.  Motion  to  Transfer  to  Banc  Orerml- 
ed  March  7,  1921.) 

I.  ProstltatloD  «=>5— Charge  «>f  receiving  ntoR- 
ey  earned  in  prostltdtion  for  Jury  under  evl- 
denee. 

In  prosecution  for  receiving  from  a  woman 
a  SDm  of  money  earned  in  prostitution,  contrary 
to  Acts  1913,  p.  220,  {  8,  case  Md  for  tike 
jury  under  the  evidence. 


2.  Criminal  law  «=>I086(I4)— Constitutionality 
of  statute  not  revlewablo  In  absence  of  rec- 
ord showing  notion  to  quash  Information. 

In  a  prosecution  for  receiving  from  a  wo- 
man a  sum  of  money  earned  in  prostitution, 
contrary  to  Acts  1913,  p.  220,  f  3,  where  there 
is  no  record  showing  that  motion  to  qnash  the 
information  was  ever  filed  or  overruled,  the 
question  of  tiie  constitutionality  of  the  stat- 
ute, claimed  to  have  been  raised  by  such  mo- 
tion, is  not  before  the  Supreme  Court  for  con- 
sideration. / 

3.  Prostttatlon  «=»l-^tatate  denouncing  ac- 
oeptanoa  of  money  earned  In  prostitution  em- 
braeeo  eadet  and  brothel  keeper. 

Acta  IMS,  p.  220,  |  8,  denouncing  the  of- 
fense of  receiving  from  a  woman  without  con- 
sideration money  earned  in  prostitution,  is 
broad  enough  to  embrace  any  person  who  know- 
ingly accepts  money  earned  by  a  woman  in 
prostitution,  without  other  consideration,  re- 
gardless of  the  manner  in  which  it  is  received, 
whether  by  a  procurer  or  cadet,  or  by  the  keep- 
er of  a  brothel  In  violation  of  Rev.  St  1909,  { 
4754. 

4.  Criminal  law  «=9l  1 72(2)— Statute  piadDg 
additional  bnrdMi  on  state  harmless. 

In  a  prosecution  for  receiving  from  a  wo- 
man without  consideration  a  sum  of  money 
earned  in  prostitution,  contrary  to  Acts  1913, 
p.  220,  S  3,  instruction  that,  if  defendant  know- 
ingly, etc,  accepted  or  appropriated  to  her 
own  use  any  amount  of  money  from  earnings 
made  by  the  alleged  prostitnte  by  engaging  in 
prostitution— that  is,  by  having  ilHcit  sexnal 
intercourse  with  men,  etb.— they  should  find 
defendant  guilty,  erroneous,  as  putting  the  ad- 
ditional burden  on  the  state  of  requiring  find- 
mg  of  a  fact  which  the  statute  does  not  require, 
Aeld  harmless  to  defendant. ' 

5.  Criminal  law  <3=>4I9,  420(12)— Physician's 
nceipt  offend  In  proseovtion  for  rooelving 
■oney  earned  In  proetltntlon  Inadmissible  as 
bsarsay. 

In  a  prosecution  for  receiving  from  a  wo- 
man without  consideration  money  earned  in 
prostitution,  receipt  by  a  physician  showing 
defendant,  the  keeper  of  a  brothel,  bad  paid  a. 
doctor's  bin  for  the  woman  from  whom  she 
*as  charged  with  having  received  the  money, 
offered  to  account  for  defendant's  absorption 
of  the  alleged  prostitute's  money,  held  inad- 
missible as  hearsay. 


STATE  T.  HOWE  ITT 

(228  8.W.) 

6.  witnesses  €=9350  —  Defendant  properly 
cross-examined  as  to  convictions. 

Under  Rev.  St.  1909,  §  6383,  in  a  prosecu- 
tion for  receiving  from  a  woman  without  con- 
sideration money  earned  in  prostitution,  (^ross- 
ezamination  of  defendant,  who  took  the  stand 
in  her  own  behalf,  as  to  whether  she  had  ever 
been  arrested  and  convicted  of  crime,  Jield  not 
erroneous  because  defendant  was  not  examined 
as  to  such  matters  in  chief. 

7.  Criminal  law  €=>35l(  10)— Evidence  defend- 
ant had  attempted  to  spirit  away  prostitute 
from  whom  she  was  charged  with  reeeiving 
money  admissible. 

In  a  prosecution  for  receiving  from  a  wo- 
man without  consideration  money  earned  in 
prostitution,  evidence  tliat  defendant  had  at- 
tempted to  spirit  away  the  woman  from  whom 
she  was  charged  with  receiving  money  so  as  to 
prevent  her  testifying  held  admissible  as  an  ad- 
mission through  an  attempt  to  destroy  evi- 
dence. 


8.  Criminal  law  «=>722(3)— That  defendant  at« 
tempted  to  spirit  away  witness  could  be  re- 
ferred to  by  prosecutor  In  opening. 
In  a  prosecution  for  receiving  from  a  wo- 
man  vrithout   consideration   money    earned   in 
prostitution,  it  being  competent  for  the  state 
to  prove  defendant's  attempts  to  spirit  away 
the  prostitute  from  whom  she  was  charged  to 
have  received  the  money,  it  was  not  improper 
for  the  prosecutor  to  mention  such  an  attempt 
in  his  opening  statement. 

Appeal  from  Circuit  Court,  Randolph 
(Dounty ;  A.  W.  WaUcer,  Judge. 

Polly  Howe  waa  conyicted  of  receivfiig 
from  another  wlthont  consideration  a  sum 
of  money  earned  in  proetltntlon,  and  she  ap- 
peals.   Affirmed. 

On  the  18th  day  of  June,  1919,  the  de- 
fendant was  convicted  in  the  circuit  court 
of  Randolph  county  and  sentenced  to  a  term 
of  four  years  in  the  penitentiary  on  the 
charge  of  receiving  without  consideration 
the  sum  of  $30  from  Ullle  Siingnran,  the 
money  earned  in  prostitution,  contrary  to  se<v 
Uon  3  of  the  act  of  1913.  Session  Acts  1913, 
p.  220.  1%e  information  was  filed  in  Pettis 
county,  cbarglDg  the  commission  of  the 
offense  in  that  county,  and  change  of  venue 
granted  to  Randolph  county  where  the  case 
was  tried.    The  defendant  appealed. 

The  evidence  shows  that  the  defendant 
kept  a  house  of  prostitution  in  the  city  of 
Sedalla.  LiUie  Slingman  became  an  inmate 
of  that  house  some  time  In  February,  1919, 
and  remained  there  a  week  or  more  and  then 
ran  away,  she  testified.  Her  testimony,  and 
that  of  two  or  three  other  Inmates  of  the 
same  house,  was  to  the  ^ect  that  she  had  an 
arrangement  with  the  defendant  whereby  she 
was  to  pay  13  for  her  board  and  give  to  the 
defendant  half  the  money  which  she  made 
while  there.  She  earned  $63  while  at  the 
place,  the  proceeds  of  prostitution.    The  de- 
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fendant  took  all  the  money  as  soon  as  LllUe 
collected  it,  and  after  deducting  her  half 
charged  Lillle  the  balance  for  clothes,  etc. 
The  evidence  Is  entirely  clear  and  suffldent 
to  show  the  character  of  the  house  kept  by 
defendant,  and  the  agreement  between  Lillie 
Sllngman  and  defendant  the  manner  In 
which  the  money  was  earned. 

The  Infortnation  was  filed  April  5,  1919, 
and  the  trial  began  on  the  17th  day  of  June 
and  ended  by  a  verdict  on  the  ISth  of  June. 
Evidence  was  introduced  by  the  state  to  show 
attempts  by  the  defendant,  between  the  time 
of  the  arrest  and  the  trial,  to  get  LUlle  SUng- 
man  cat  of  the  way.  She  was  persuaded  to 
get  Into  an  automobile  one  day ;  was  taken 
to  Clinton  and  sent  to  Springfield;  was  for 
a  time  in  Kansas  City,  and  in  Qulncy,  111. 
She  was  brought  back  to  Sedalla  by  the 
sheriff  at  one  time  from  Joplln,  Mo.,  and  an- 
other time  from  Qulncy,  111.  She  had  been 
in  JaU  in  order  to  hold  her  as  a  witness  Just 
prior  to  the  time  she  testified. 

At  one  time,  while  apparently  under  the 
influence  of  the  defendant,  in  June,  1919,  she 
made  an  affidavit  in  which  she  stated  that 
all  that  she  had  previously  said  about  receiv- 
ing money  from  men  and  dividing  with  Folly 
Howe,  and  the  kind  of  house  Pc^y  Howe 
'  kept,  was  untrue ;  that  Polly  Howe  was  kind 
to  her,  and  that  her  business  was  dressmak- 
ing; and  that  the  prosecuting  attorney  had 
threatened  her  with  JaU  and  the  penitentiary 
if  she  did  not  state  that  Polly  Howe  had 
spirited  her  oft.  On  being  shown  this  afl9- 
davlt  while  on  the  stand,  the  witness  stated 
that  she  was  taken  to  defendant's  residence; 
that  a  lawyer  was  there  who  asked  her  to 
sign  the  affidavit;  that  the  affidavit  was  not 
read  to  her,  but  she  signed  it  because  she  was 
afraid  of  the  appellant,  who  had  a  gun  on 
the  table  at  the  time. 

Defendant  testlfled  that  she  received  no 
money  from  Lillle  except  for  her  clothes  and 
doctor's  bills,  and  introduced  evidence  tend- 
ing to  show  that  she  was  entirely  innocent 
of  the  crime  charged.  Other  facts  In  con- 
nection with  the  alleged  offense  will  be  men- 
tioned in  considering  the  points  urged  for  re- 
versal. 

Irwin  &  Haley,  of  Jefferson  City,  and  R.  A. 
Hlgdon,  of  Sedalla,  for  appellant 

Frank    W.    McAllister,    Atty.    Gen.,    and 
Henry  B.  Hunt,  Asst.  Atty.  Gen.  (A.  L.  Short-  ■ 
ridge,  Pros.  Atty.,  of  Sedalla,  of  counsel),  for 
the  State. 

MOZLJBT,  O.  (after  stating  the  facts  as 
above).  [1]  1.  The  demurrer  to  the  evidence 
was  properly  overruled.  The  case  was  one 
for  the  Jury. 

[2]  2.  It  is  claimed  by  appellant  that  the 
statute  under  which  the  appellant  was  pros- 
ecuted is  unconstitutional.  The  constitu- 
tional question,  it  la  asserted,  was  raised  by 
motion  to  quash  the  information.    The  trao- 


script  of  the  record  proper  filed  In  this  court 
nowhere  shows  the  filing  or  overruling  of  any 
motion  to  quash.  On  the  suggestion  of  a 
diminution  of  the  record,  a  writ  of  certiorari 
was  directed  fo  the  clerk  of  the  circuit  court 
of  Randolph  county  requiring  him  to  certify 
the  record  In  said  cause.  In  response  to  the 
writ  the  derk  of  the  circuit  court  sent  here 
his  certificate  showing  that  a  bill  of  excep- 
tions was  filed,  but  presented  no  copy  ot  any 
record  showing  that  the  motion  -to  quash  was 
ever  filed  or  overruled.  Tlierefore  the  con- 
stitutional question  is  not  before  us  f<»-  con- 
sideration. State  V.  Wade,  263  Mo.  263,  172 
S.  W.  354;  State  v.  Scobee,  255  Mo.  272,  164 
S.  W.  198;  State  v.  George,  221  Mo.  loc.  cit. 
621,  120  S.  W.  35. 

[3]  3.  It  is  further  urged  by  the  appellant 
that  section  3  of  the  act  of  1913  defining  a 
felony  cannot  apply  to  the  defendant  in  this 
cause.  It  is  contended  that  section  4764,  R. 
S.  1909,  which  provides  a  penalty  for  keep- 
ing a  brothel  or  bawdyhonse,  describes  the 
offense  of  which  the  defendant  was  guilty,  a 
misdemeanor,  and  that  receiving  of  money 
earned  by  the  inmates  of  the  place  was  not 
the  offense  Intended  by  the  Legislature  to  ap- 
ply to  such  person.  The  aisument  is  that 
the  act  was  intended  to  apply  to  procurers 
and  cadets,  and  particularly  to  men  engaged 
In  the  traffic  with  wom^i.  The  act  of  1913 
is  the  Missouri  white  slave  act,  and  the  lan- 
guage of  section  3  does  not  distinguish  be- 
tween the  character  of  persons  to  whom  It  Is 
Intended  to  apply.  It  is  broad  enough  to  em- 
brace any  person  who  knowingly  accepti; 
money  earned  by  a  woman  In  prostitution 
without  other  consideration,  regardless  of 
the  manner  In  which  It  is  received.  The  fact 
that  the  defendant  may  have  been  guilty  of 
another  oBenee  against  whidi  the  statute  Is 
leveled  would  not  prevent  her  being  guilty  of 
the  offense  under  consideration. 

[4]  4.  It  is  further  contended  that  the  court 
erred  in  giving  Instruction  No.  1,  as  follows: 

"1.  The  court  instructs  the  jury  that,  if  you 
believe  and  find  from  the  evidence  tbat  the 
defendant,  at  the  county  of  Pettis,  in  the  state 

of  Missouri,   on  the  day  of   February, 

1919,  or  at  any  time  within  three  years  next 
before  the  filing  of  the  information  herein,  to 
wit,  the  7tb  day  of  April,  1919,  did  knowii^. 
unlawfully,  and  feloniously  accept,  receive,  or 
appropriate  to  her  own  use  any  amount  of  law- 
ful money  of  the  United  States  from  earnings 
made  by  the  vritness  Lillie  SUngman  by  en- 
gaging in  prostitution— that  is,  by  having  illicit 
sexual  intercourse  with  men — and  that  said 
money  was  accepted,  received,  or  appropriated 
to  her  own  use  by  defendant  without  any  con- 
sideration therefor  independent  of  said  witness 
engaging  in  illicit  sexual  intercourse  as  afore- 
said, then  you  should  find  the  defendant  guilty, 
and  assess  her  punishment  at  imprisonment  in 
the  penitentiary  for  a  term  of  not  less  than  2 
nor  more  than  20  years." 

Section  3  of  the  act  under  consideration  is 
as  follows: 
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"Sec.  3.  Bamhipt  of  Prostit»t«—iitot  to  he 
Accepted  or  Reo»vedr-Felony—Penaliy.~-TbAt 
any  person  who  shall  knowingly  accept,  receive, 
levy  or  appropriate  any  money  or  other  valu- 
able thing,  without  consideration,  from  the 
proceeds  of  the  eaminxs  of  any  woman  en- 
gaged in  prostitution,  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  for  a  period  not 
less  than  two  nor  more  than  twenty  years." 

The  objection  to  the  Instruction  Is  that  the 
jury  was  required  to  find  that  the  money  was 
received  "by  having  Illicit  sexual  intercourse 
with  men."  This  clause  is  not  in  the  statute 
nor  is  It  in  the  Information;  the  information 
following  the  language  of  the  statute.  It  Is 
argued  that  the  immoral  conduct  of  women 
kept  in  a  house  of  the  character  described 
might  be  such  that  no  statute  makes  it  crim- 
inal, while  this  instmetlon  directs  the  Jury 
to  And  that  the  money  was  earned  by  "illicit" 
or  criminal  acts;  that  is,  acts  against  wbidi 
some  statute  is  leveled. 

That  is  error  in  the  instruction,  but  the  ap- 
pellant is  not  Injured  by  It ;  it  is  an  error 
against  the  state.  It  requires  a  finding  by 
the  Jury  of  a  fact  which  the  statute  does  not 
require  to  be  found  as  an  element  of  the  of- 
fense. The  Instruction  put  an  additional 
burden  iQ)on  the  state  which  the  l^w  did  not 
impose;  that  is  not  au  error  of  which  the 
defendant  has  any  right  to  complain.  Turn- 
bow  T.  Kansas  City  Rys.  Co.,  211  S.  W.  loc. 
dt.  45,  46;  Krtnard  v.  Westerman,  216  S.  W. 
loc.  dt  942 ;  Bryant  v.  K.  C.  Rys.  Co.  (App.) 
217  S.  W.  loc.  dt  634 ;  Malone  v.  St  V.  S.  F. 
Ry.  Co.,  202  Mo.  App.  489,  213  S.  W.  loc.  cit. 
867;  Sbawhan  v.  Shawhan  DIst.  Co.,  195  Mo. 
App.  492,  197  S.  W.  loa  cit.  374;  Martin  v. 
Coal  Co.,  174  Mo.  Appi  loc.  dt  445,  446,  160 
S.  W.  816 ;  Moore  v.  McHaney,  191  Mo.  App. 
loc.  dt  697,  178  S.  W.  258.  The  statute  re- 
quired a  finding  only  that  the  money  receiv- 
ed by  the  def«idant  was  earnings  of  the 
SUngman  woman  In  prostitution.  Although 
the  conduct  of  I/illie  SUngman  while  an  In- 
mate of  the  defendant's  house  may  have  been 
strictly  within  the  law  so  far  as  the  criminal 
statute  Is  concerned,  yet  If  the  money  was 
earned  by  the  means  described  in  the  statute, 
and  tbe  defendant  knowingly  received  It 
wittioiit  other  consideration,  defendant  was 
guilty. 

[fl  6.  While  the  defendant  was  on  the 
stand  coonsel  offered  in  evidence  a  receipt 
by  a  physidan  showing  the  defendant  had 
paid  a  doctor  bill  for  IrlUie  Sllngman  amount- 
ing to  $25.  This  receipt  was  offered  to  ac- 
count for  the  absorption  by  the  defendant 
of  LiUle's  money.  The  evidence  was  exclud- 
ed and  errors  assigned  to  the  ruling.  The 
evidence  was  pure  hearsay.  Such  a  state- 
ment by  a  third  person  not  a  party  to  the 
suit,  with  no  <qpportunity  to  cross-examine, 
comes  within  the  rule  relating  to  hearsay 
evidence.    Doherty  v.  Doherty,  155  Mo.  App. 
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ioc.  dt  487, 134  S.  W.  1112;  HoweU  v.  Sher- 
wood, 242  Mo.  613, 147  S.  W,  810. 

[I]  6.  Defendant  was  asked  on  cross-ex- 
amination if  she  had'ever  been  arrested  and 
convicted  of  crime.  She  stated  that  she  had, 
three  times,  and  then  mentioned  the  three 
offenses  of  which  she  had  been  c<Mivlcted. 
It  Is  urged  that  this  cross-examination  is  er- 
ror because  tbe  defendant  was  not  examined 
as  to  those  matters  in  dilef. 

Section  6383,  R.  S.  1909,  is  as  follows: 

"Any  person  who  has  been  convicted  of  a 
criminal  offense  is,  notwithstanding,  a  compe- 
tent witness;  but  the  conviction  may  be  proved 
to  effect  his  credibility,  either  by  the  record 
or  by  his  own  cross-examination,"  etc. 

This  section  repeatedly  has  been  held  by 
this  court  to  apply  to  a  defendant  who  takes 
the  stand  in  his  own  behalf.  State  v.  Lar- 
kln  &  Harris,  250  Mo.  218,  loc.  dt  240,  241, 
157  S.  W.  600,  46  U  R.  A.- (N.  S.)  13;  State 
V.  Splvey,  191  Mo.  97,  loc.  dt  110,  111,  90  S. 
W.  81 ;  State  v.  Woodward,  191  Mo.  617,  loc. 
cit.  fm,  90  S.  W.  90 ;  State  v.  Thornhlll,  1T4 
Mo.  364,  74  S.  W.  832;  State  v.  Banks,  258 
Mo.  479,  167  S.  W.  505;  State  v.  Corrlgan, 
2^  Mo.  195,  171  S.  W.  61;  State  v.  Mills, 
272  Mo.  626, 199  8.  W.  131 ;  State  v.  Barring- 
ton,  198  Mo.  23,  95  S.  W.  235;  State  v. 
Bamett  203  Mo.  loc,  cU.  657,  102  S.  W.  506; 
State  v.  Johnson,  192  S.  W.  441. 

In  the  case  of  the  State  v.  Larkin  Sc  Harris, 
supra,  this  court  pointed  out  the  apparent 
conflict  between  section  6383  and  section 
5242,  which  prohibits  the  cross-examination 
of  a  defendant,  while  a  witness,  upon  mat- 
ters not  referred  to  in  his  examination  in 
chief,  but  holds  the  rale  to  be  well  settled  in 
this  state  that  a  defendant  In  any  case  while 
on  the  stand  may  be  asked  on  cross-exami- 
nation if  he  was  ever  convicted  of  a  felony  or 
any  other  crime.  Section  5242  provides  that 
a  defendant  in  such  case  may  be  "Impeached 
as  any  other  witness." 

[7]  7.  Error  Is  assigned  to  the  action  of  the 
trial  court  In  permitting  the  state  to  show 
over  the  objedion  of  defendant  that  tbe  de- 
fendant had  attempted  to  spirit  Lillie  Sling- 
man  away  so  as  to  prevent  her  testifying. 
Evidence  is  always  admissible  for  the  pur- 
pose of  showing  that  the  accused  has  at> 
tempted  to  procure  false  evidence  or  destroy 
evidence  against  himself.  State  v.  Mat- 
hews, 202  Mo.  loc.  dt  149,  100  S.  W.  420; 
State  V.  Alexander,  119  Mo.  loc.  dt  461,  24 
S.  W.  1060;  State  T.  Alexander,  184  Mo.  loc. 
dt  274,  83  8.  W.  753.  Tbe  ruling  was  cor- 
rect. 

[•]  8.  It  is  claimed  that  the  prosecutlDg 
attorney  tn  his  (^>ening  argument  was  allow- 
ed by  the  court  to  make  statements  whidi 
were  prejudicial  and  improper.  The  only 
matter  complained  of  In  the  prosecutor's 
opening  statement  was  a  reference  to  the  at- 
tempt of  the  defendant  to  spirit  the  witness 
Lillie  Slingman  away.    The  objection  of  de- 
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fendant's  cotinael  was  sastalned,  and  the 
prosecutor  made  no  further  reference  to  tbe 
matter.  Besides,  It  was  competent  to  show 
snch  facts  In  eyldence,  and  it  was  not  Im- 
proper for  the  prosecDtor  to  mention  It  in  his 
opening  statement 

It  Is  farther  complained  that  the  prosecut- 
ing attorney,  and  other  attorneys  hired  to  as- 
sist him,  were  unruly  and  made  many  prej- 
udicial statements  hi  the  progress  of  the 
trial.  The  case  appears  to  have  been  fought 
with  a  good  deal  of  pertinacity  on  both  sides. 
A  careful  examlnaUoin  of  the  record  shows 
that  the  attorneys  for  the  defendant  were 
quite  as  vigorous  in  their  protestations  as  the 
counsel  for  the  state.  We  are  not  pointed 
to  any  particular  Instance  where  the  counsel 
for  the  state  transcended  the  rules  of  propri- 
ety In  the  conduct  of  the  case  and  was  sus- 
tained by  the  court;  nor  by  careful  exami- 
nation of  the  reoprd  do  we  find  any  Instance 
of  that  kind. 

There  being  no  error  in  the  conduct  of  the 
case,  the  Judgment  should  be  affirmed. 

It  Is  so  ordered. 

EAILET,  C,  not  sitting. 
WHITE,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  concur. 


STATE  V.  FORD.    (No.  22579.) 

{Sapreme  Court  of  MisBouri,  Dirision  No.  2. 
March  7,  1921.) 

1.  Criminal  law  ®=>565— Evidence  held  to  sus- 
tain Jury's  finding  proseoutlon  was  not  barred. 

Where  the  testimony  of  tbe  detective  who 
arrested  the  defendant  outside  of  the  state  as 
to  the  date  defendant  was  brought  back  and  as 
to  defendant's  statement  of  the  date  he  left 
showed  that,  deducting  such  time  from  the  time 
elapsed  since  the  commission  of  the  offense  as 
required  by  Rev.  St  1919,  {  8788,  there  re- 
mained less  than  the  three  years  within  wliidi 
the  prosecntion  would  be  barred  under  section 
3737,  the  jury  was  warranted  in  finding  the 
prosecution  was  not  barred,  though  defendant 
testified  to  a  date  of  the  departure  which,  if 
true,  would  have  barred  the  prosecution. 

2.  Forgery  «=344(  I )— Evldenee  held  to  show 
Intent  sustaining  eonvlotlon  for  uttering  note 
with  forged  sureties. 

Evidence  that  the  signatures  of  the  sure- 
ties on  a  note  purporting  to  create  an  obliga- 
tion for  the  payment  of  money  were  forged, 
that  defendant  knew  they  were  not  genuine, 
and  that  he  uttered  the  note  to  a  bank  and 
received  value  therefor,  authorizes  a  finding  of 
intent  by  defendant  to  hinder  and  defraud  and 
sustldns  a  conviction  for  uttering  the  forged 


3.  Witnesses  «=327((l)-4.lniltTiig  cross-exam- 
ination as  to  forged  Instrument  held  errose- 
ons. 

Where  defendant  was  diarged  with  utter- 
ing a  note  on  which  the  signatures  of  his  sister 
and  brother-in-law  as  sureties  were  forged, 
and  the  sister  and  brother-in-law  had  denied 
their  signatures  but  testified  they  were  so  well 
written  as  to  deceive  even  themselves  if  they 
had  not  known  they  did  not  sign  the  note,  it 
was  error  to  exclude  a  question  on  cross-exam- 
ination as  to  whether  they  had  not  signed  a 
number  of  similar  notes  for  defendant  and  did 
not  have  a  definite  knowledge  of  what  notes 
they  had  signed. 

4.  Witnesses  «s>330(  I  ^-Court's  disorotion  as 
to  oross-examinatloa  touching  ondibliity 
must  be  soundly  exercised. 

Though  the  scope  of  cross-examination  on 
matters  affecting  the  credit  to  be  given  the 
testimony  of  witnesses  is  largely  witliin  the 
discretion  of  tbe  trial  court,  the  exercise  of 
that  discretion  should  be  a  sound  one,  and  it 
should  not  be  used  to  exclude  testimony  having 
a  direct  bearing  on  an  Issue  of  vital  importance. 

5.  Witnesses  <S=>270( I)— Collateral  matters 
relating  to  direct  evidence  raising  unfavor- 
abie  inference  may  be  subject  of  cross-exam- 
ination. 

Where  evidence  from  which  an  inference 
unfavorable  to  the  accused  is  given  upon  direct 
examination,  everything  within  the  knowledge 
of  the  witness  which  may  raise  a  rebutting  in- 
ference may  be  brought  out  on  cross-exomina- 
tiop,  even  though  the  cross-examination  be  in 
regard  to  matters  collateral  to  the  issues  so 
that  the  witness'  answers  could  not  be  con- 
tradicted. 

Walker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lawrence 
County;    O.  H.  Sklnker,  Special  Judge. 

J.  M.  Ford  was  convicted  of  uttering  a 
forRed  note,  and  he  appeals.    Reversed  and 

remanded. 

Gabriel  ft  Conkling,  of  Kansas  City,  for 
appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst  Atty.  Gen,  for  the 
State. 

DAVID  E.  BIAIR,  J.  After  two  mistrials 
ai^llant  was  convicted  upon  the  third  trial 
vmder  the  second  count  of  an  Information  In 
accepted  form  charging  him  with  the  crime 
of  uttering  a  forged  note  In  vlolatloa  of  the 
provisions  of  secUon  4666,  R.  S.  1909  (sec- 
tion 8441,  R.  S.  1919),  and  after  nnsuccess- 
fnl  motion  for  a  new  trial  was  sentenced 
on  the  verdict  of  the  Jury  to  ImprlsoDment 
in  the  state  penitentiary  for  a  term  of  three 
years,  and  has  appealed. 

Defendant  gave  two  notes  tor  value  re- 
ceived to  the  Peoples  Bank  of  Aurora,  Law- 
rence  County,  Mo.,  for  $2,000  and  *5(X).  re- 
spectively.   The  Information  Is  based  on  the 
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$2,000  notei  The  alleged  forgery  is  aa  to 
the  slgnatnrea  on  said  note  of  his  anretles, 
Geo.  Swindle  and  MoUie  Swindle.  Mrs. 
Swindle  was  the  sister  of  defendant. 

The  aU^^  Tittering  is  charged  to  have 
occarred  as  of  the  date  of  tine  note,  October 
29,  1806.  The  alleged  forgery  of  the  signa- 
tures of  the  gnretles  was  not  discovered  for 
some  months  and  not  nntll  after  one  or 
more  renewals  of  the  notes  by  the  defend- 
ant. When  presented  to  the  Swindles  for 
payment,  they  denounced  their  purported  sig- 
naturea  as  forgeries.  It  appears  a  salt  on 
the  notes  was  broaght  by  the  bank  against 
the  Swindles,  which  was  nnsuccesstul. 

Some  time  In  the  fall  of  1908,  and  about 
two  years  after  the  delivery  of  the  notes 
in  controversy  to  the  bank  by  the  defendant, 
he  left  the  state  of  Missouri  and  thereafter 
remained  out  of  the  state  until  he  was 
brought  back  in  August,  1918,  by  a  detective 
named  I,.  A.  Woodley,  who  found  him  living 
at  Granger,  Wash.,  under  the  name  of  C.  G. 
Hardcastle.  It  appears  that  defendant  was 
brought  back  to  Missouri  on  some  charge  oth- 
er than  the  one  in  the  case  now  before  us. 
At  the  trial  the  defendant  tntrodnoed  testi- 
mony of  his  previous  good  character.  Oth- 
er facts  necessary  to  the  proper  understand- 
ing of  the  assignments  of  error  will  be  re- 
cited in  the  opinion. 

[1]  I.  The  first  question  presented  Is 
whether  the  prosecution  In  this  case  is  bar- 
red by  the  statute  of  limitations,  which  pro- 
vides that  prosecutions  in  this  character  of 
cases  must  be  commenced  within  three  years 
after  the  commlaaion  of  the  offense,  as  pro- 
vided by  section  4945,  S.  S.  1900  (section 
8737.  B.  S.  1919). 

The  prosecution  Is  clearly  barred,  unlets 
the  total  elapsed  time  that  defendant  was  In 
Missouri,  from  October  29,  1906,  the  date 
of  the  commission  of  the  alleged  offense,  to 
September  10, 1017,  the  date  the  Information 
was  filed,  is  within  the  period  of  three  yean 
prescribed  by  the  statute  above  referred  to. 
The  time  defendant  was  out  of  the  state  Is 
not  considered  In  making  this  calculation. 
Section  4947,  B.  S.  1909  (section  8739,  B.  S. 
1919). 

There  is  a  sharp  conflict  in  the  testimony 
of  the  witnesses,  both  as  to  the  date  of  de- 
fendant's departure  from  Missouri,  and  as 
to  the  date  of  Ms  return  to  this  state.  Much 
of  the  testimony  on  the  part  of  the  state 
Is  va^e  and  uncertain.  In  the  view  we  take 
of  the  matter  It  is  not  necessary  to  review 
this  testimony.  Connad  on  both  sides  agree 
on  October  20,  1906,  as  the  proper  date  to 
take  for  the  commission  of  the  offense.  It 
is  the  date  of  the  defendant's  departure  from 
Missouri  that  Is  the  subject  of  the  greatest 
-conflict  In  the  testimony. 

Witness  Woodley,  the  detective  who 
brought  deftodant  back  to  Missouri,  testi- 
fied that  defendant  told  him  he  left  Missouri 
228S.W.-31 


V.  FOBD  18] 

B.W.) 

on  September  W,  1908,  and  tlie  same  witaesa 
testified  that  he  returned  to  Missouri  with 
defendant  on  August  26,  1916.  The  defend- 
ant fixes  the  date  of  the  return  about  Au- 
gust 21,  1916,  but  such  difference  is  imma- 
terial. The  Information  was  filed  Septem- 
ber 10,  1917.  On  the  basis  of  Woodley's 
testimony,  we  make  the  following  calcula- 
tion: The  dapsed  time  from  October  29, 
1906,  to  September  15,  1908,  Is  1  year,  10 
months  and  16  days,  and  from  August  26, 
1916,  to  September  10,  1917,  1  year  and  15 
days,  or  a  total  elapsed  time  of  2  years,  11 
months,  and  1  day. 

It  was  the  exclusive  province  of  the  Jury, 
under  the  supervision  of  the  trial  Judge,  to 
determine  this  issne  of  fact  which  was  prop- 
erly submitted  in  an  appropriate  instruction. 
The  Jury  might  have  believed  defendant's 
te^mony  that  he  left  Barry  county  Octdjer 
15,  1908,  and  finally  left  Missouri  In  Novemf- 
ber,  1908.  It  apparently  did  not  beUeve  it. 
It  had  the  right  to  believe  Woodley's  testi- 
mony tot  to  the  admission  of  defendant  that 
be  left  Missouri  September  16,  1906.  The 
finding  of  the  Jury  concludes  the  matter. 

[21  II.  Appellant  contends  that  there  Is  no 
substantial  evidence  In  the,  record  to  support 
the  verdict  We  have  Just  pointed  out  that 
there  was  ample  evidence  that  the  prosecu- 
tion was  begun  within  the  time  prescribed 
by  law.  There  is  evidence  that  the  signa- 
tures of  the  SMindles  on  the  note  in  question, 
purporting  to  create  an  obligation  for  the 
payment  of  money,  were  forged;  that  de- 
fendant knew  they  were  not  genuine  signa- 
tures; that  defendant  uttered  and  offered 
the  note  to  the  bank  and  received  value  there- 
for. From  these  facts  the  Jury  was  author- 
ized to  find  an  Intent  on  the  part  of  defend- 
ant to  Injure  and  defraud.  The  contention  is 
without  merit. 

III.  Rrror  Is  claimed  by  appellant  because 
of  variance  between  the  allegation  of  the 
Information  that  the  note  In  question  was 
uttered  to  one  E.  A.  Llles,  cashier,  and  the 
proof  which  shows  delivery  of  the  note  to 
the  bank.  While  this  variance  might  be  den^ 
(mstrated  to  be  harmless  under  the  ruling 
of  this  court  in  State  v.  Allen,  171  Mo.  663, 
71  S.  W.  1000,  or  because  such  variance  was 
not  found  by  the  trial  court  to  be  material 
to  the  merits  of  the  case  or  prejudicial  to 
the  defense  of  the  defendant  under  the  pro- 
visions of  section  5114,  B.  S.  1909  (section 
3907,  B.  S.  1919),  It  is  not  necessary  for  us 
■o  to  decide,  and  we  do  not  do  so  because 
we  have  conduded  this  case  must  be  re- 
manded for  a  new  trial,  for  reasons  herein- 
after stated.  The  question  can  and  un- 
doubtedly will  be  avoided  upon  such  retrial 
by  proof  in  conformity  with  the  charge  in 
the  Information. 

IV.  Appellant  dalms  that  there  is  a  fatal 
variance  between  the  note  set  out  In  the  In- 
formation and  the  note  offered  In  evidence 
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as  Bxhlbtt  A.  It  is  true  that  tbere  la  a  va- 
riance. Whether  It  Is  fatal  or  not,  It  Is  un- 
necessary to  decide,  because  on  a  retrial  of 
the  case  the  prosecuting  attorney,  if  so  ad- 
vised, may  file  an  amended  information  to 
conform  to  the  proof. 

[3]  V.  Appellant  contends  that  error  was 
committed  by  the  trial  court  in  the  refus- 
al of  testlm<Miy  offered  by  him.  Witness- 
es Geo.  Swindle  and  Mollie  Swindle  had  de- 
nied their  signatures  on  the  note.  Geo. 
Swindle  had  admitted  the  existence  of  great 
similarity  between  the  alleged  forged  sig- 
natures and  the  genuine  signatures  of  him- 
self and  wife,  and  that  if  he  bad  not  known 
the  signatures  were  in  fact  not  placed  on 
the  notes  by  himself  and  wife,  he  would 
have  thought  they  were  genuine  signatures. 

Defendant's  counsel  asked  both  Geo.  and 
Mollie  Swindle  when  testifying  as  witnesses 
If  they  had  not  signed  many  notes  for  the 
defendant  and  really  had  no  idea  how  many 
notes  they  had  signed.  The  trial  court  sus- 
tained the  state's  objection  to  this  line  of 
examination,  and  defendant  duly  offered  to 
make  such  proof,  and  the  offer  was  rejected. 
The  controversy  over  this  line  of  cross-ex- 
amination and  the  offers  of  proof  by  de- 
fendant occupy  several  pages  of  the  record, 
but  we  do  not  think  it  necessary  to  set  out 
the  same  in  full. 

On  the  facts  in  the  record  before  us,  de- 
fendant was  clearly  entitled  to  this  proof, 
if  he  could  make  It,  and,  for  the  purposes  of 
this  assignment  of  error,  it  must  be  as.sumed 
he  could  make  it  Defendant  claimed  that 
his  sister  and  brother-in-law  (the  Swindles) 
had  previously  signed  several  notes  for  him, 
that  Mollie  Swindle  had  alsostgned  her  hus- 
band's name  to  such  notes  by  his  authority, 
and  that  when  he  received  from  the  bank 
the  note  In  question  he  sent  it  to  his  sister 
and  her  husband  in  the  mail  and  in  due  time 
it  was  returned  to  him  with  their  purported 
signatures  thereon,  and  that  he  took  the 
note  to  the  bank  and  delivered  it,  believing 
it  bore  the  genuine  signatures  of  the  Swin- 
dles. It  was  true  there  was  testimony  in 
the  record  of  an  admission  by  defendant  that 
he  signed  the  names  of  the  Swindles  on  the 
note  himself  by  authority  of  the  Swindles. 
This  was  denied  by  defendant  on  the  trial. 

Defendant  was  entitled  to  have  the  case 
fully  submitted  to  the  jury  upon  his  theory 
that  the  note  was  in  fact  signed  by  the 
Swindles.  In  connection  with  the  proof  In 
the  record  before  us  of  great  similarity  be- 
tween the  tnie  and  the  alleged  forged  sig- 
natures of  the  Swindles  and  the  admission 
of  one  of  the  bank  officials,  R.  O.  Liles,  that 
he  had  testifled  to  the  genuineness  of  the 
signature  of  Mrs.  Swindle  In  the  suit  against 
the  Swindles  on  the  note,  the  jury  might 
well  have  believed  that  the  Swindles  were 
mistaken  in  their  testimony  that  their  sig- 
natures  on   the  note  in   question  were  not 


genuine.  If  defendant  had  been  permitted 
in  cross-examining  them  to  -sliow  that  the; 
had  signed  a  great  many  other  notes  for 
him  and  really  did  not  know  just  what  notes 
they  had  signed.  This  evidmce  would  have 
been  of  great  assistance  to  the  jury  in  de- 
termining the  weight  and  credit  to  give  to 
the  testimony  of  the  Swindles. 

[4]  While  the  scope  of  the  cross-examina- 
tion on  matters  affecting  the  weight  and 
credit  to  be  given  the  testimony  of  witnesses 
is  largely  within  the  discretion  of  the  trial 
court,  the  exercise  of  that  discretion  should 
be  a  sound  one,  and  should  not  be  used  to 
exclude  testimony  having  a  direct  bearing 
on  an  issue  of  vital  importance  in  the  case, 
such  as  the  genuineness  of  the  signatures 
of  the  Swindles  on  the  note  alleged  to  be  a 
forgery. 

[S]  In  UnderhiU  on  Criminal  Evidence 
(2d  Ed.)  f  221,  It  is  said: 

"Where  evidence  from  which  an  infereace 
nnfavorable  to  the  prisoner  is  given  upon  tbe 
direct  examination,  everything  within  the 
knowledge  of  the  witness,  and  which  may  raise 
an  inference  to  rebut,  may  be  brought  out  on 
cross-examination." 

This  la  true  even  though  the  cross-exam- 
ination be  in  regard  to  matters  entirdy  col- 
lateral to  the  Issues  in  the  case.  While  de- 
fendant could  not  have  contradicted  the 
Swindles  if  they  had  denied  having  signed 
so  many  notes  for  defendant  that  they  did 
not  know  what  notes  they  had  signed,  he 
was  entitled  to  that  admission  from  them 
on  cross-examination,  if  he  could  secure  it 
The  test  as  to  whether  defendant  would  have 
been  permitted  to  Introduce  the  testimony 
on  direct  examination  is  only  appllcaUe  on 
the  question  of  contradiction  of  testimony 
on  collateral  matters.  30  Amer.  ft  Eng.  Enc 
Law  (2d  Ed.)  1102. 

VI.  Alleged  error  In  admission  (rf  testimo- 
ny offered  by  the  state  and  In  the  giving 
of  Instructions  need  not  be  noticed  here,  for 
such  questions  will  hardly  arise  on  a  retrial, 
in  view  of  oar  ruling  on  the  record  before  us. 

For  the  aforesaid  errors  in  sustaining 
objections  to  proper  cross-examination  by 
defendant  of  witnesses  Geo.  and  Mollie 
Swindle,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

HIOBEE,  P.  J.,  concurs. 

WALKER,  J.,  dissents  in  separate  (pinion. 

WALKEB,  J.  (dissenting.  I  do  not  con- 
cur in  the  conclusion  reached  by  my  learned 
Brother  that  this  case  should  be  reversed 
on  the  ground  that  error  was  committed  in 
refusing  to  permit  the  Swindles  to  be  cross- 
examined  as  to  whether  they  had  not  signed 
other  notes  for  the  defendant  and  did  not 
know  bow  many  they  had  signed.  These 
witnesses  had  sworn  affirmatively  on  tta^r 
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direct  examination  that  tbey  did  not  sign 
tbe  note  npon  which  the  prosecution  was 
based.  A  cross-examination  of  the  character 
here  songht  to  be  made  is  permissible  only 
to  test  the  credibility  of  the  witnesses  and 
Is  always  within  the  discretlMi  of  the  trial 
court. 

The  only  exception  to  this  rule  in  any  wise 
cibsolate  is  when  the  cross-examination  is  in 
x-^^ard  to  transactions  directly  relevant  to 
tlie  crime  diarged  and  grow  out  of  the  ex- 
&mInatlon  in  chief.  It  was  not  relernnt 
to  the  transaction  that  the  Swindles  had  or 
tiad  not  signed  other  notes  for  the  defendant 
except  to  test  their  credibility.  Offered  for 
this  porpose,  which  constituted  its  solo 
ground  of  admissibility,  It  was  not  an  abuse 
of  the  trial  court's  discretionary  power  in- 
excluding  It  Another  test  as  to  the  admls- 
sibUity  of  the  clukracter  of  testimony  here 
sought  to  be  Introduced  is:  Would  the  de- 
fendant have  been  permitted  to  Introduce 
this  evidence  on  direct  examination  in  bis 
own  behalf  7 

I  am  of  the  opinion,  in  view  of  the  ft»e- 
going,  that  the  refusal  of  the  trial  court 
to  permit  the  Swindles  to  be  cross-examined 
in  the  manner  indicated  does  not  constitute 
sach  prejudice  as  to  authorize  a  reversal 
of  this  case,  and  tliat  the  judgment  of  the 
trial  court  should  be  affirmed. 


ATKINSON  V.  UNITED  RY8.  CO. 
(No.  21669.) 

(Supreme  Coart  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

1.  Trial  «s»l24— Argnmant  that  defendaits  at- 
tampted  to  belittle  plalntHF  and  to  inlniniize 
her  lajarie*  held  sot  improper. 

In  a  passenger's  action  against  a  street 
railroad  company  for  personal  injuries  sustain- 
ed bi  a  collision,  ar^ment  by  plaintiff's  coun- 
sel diaracterizing  the  attitude  of  defendant  as 
an  attempt  to  "belittle"  plaintiff  and  to  "mini- 
mize her  injuries"  held  not  improper;  there  be- 
ing no  suggestion  of  any  unfair  attempt  to  dis- 
credit the  witnesses  for  defendant. 

2.  Trial  «=>I2I  (2)— Argument  that  shattered 
nerves  would  unfit  a  woman  to  become  a 
mother  held  not  Improper. 

In  a  passenger's  action  for  personal  inju- 
ries sustained  in  a  collision  between  d^end- 
ant's  street  cars,  an  argument  by  plaintiff's 
coonael,  "whenever  yon  shatter  her  nerves,  you 
unfit  that  woman  to  ever  become  the  wife  of 
a  man;  you  unfit  her  to  ever  become  the  moth- 
er of  children,"  held  not  improper,  although  the 
argnment  might  have  been  unsound. 

3.  Trial  «=>I22— Commest  on  faliura  to  pro- 
daeo  witness  not  Improper. 

Where  a  party  fails  to  call  a  witness  under 
bis  control,  or  with  whose  testimony  he  is  par- 


tleularly  acquainted  and  of  whidi  the  other  par- 
ty is  ignorant,  it  is  not  improper  for  counsel 
on  the  other  side  in  argument  to  comment  on 
the  failure  to  produce  such  witness,  particn- 
larly  where  a  party  fails  to  call  his  own  physi- 
cian. 

4.  Trial  4=3l22— Ccnnsel  may  not  comment  on 
absenoe  of  witness  equally  accessible  to  both 
parties. 

No  unfavorable  inference  may  be  drawn  and 
no  unfavorable  comment  may  be  made  by  coun- 
sel in  his  argument  on  account  of  the  absence 
of  a  witness  whose  evidence  is  equally  acces- 
sible to  both  parties. 

5.  Damages  «=>206(I)—Trial  court  has  dlscrs- 
tlOB  to  appoint  physicians  to  examine  plain- 
tiff In  perional  injury  suit. 

The  law  invests  the  trial  court  with  au- 
thority to  appoint  physicians  to  make  physical 
examination  of  plaintiff  in  a  personal  injury 
suit,  although  defendant  cannot  demand  it  as 
a  right;  it  being  within  the  court's  discretion 
in  the  furtherance  of  justice. 

6.  Damages  ®=:3206( 6)— Physicians  appointed 
to  make  personal  examination  of  plaintiff  In 
personal  Injury  suit  held  court  ofilcers. 

Physicians  appointed  by  the  trial  court  to 
make  physical  examination  of  plaintiff  in  per- 
sonal injury  suit  are  officers  of  the  court. 

7.  Appeal  and  error  <S=>I060(I)— Trial  <8s>l22 
— Comment  en  defendant's  failure  to  call 
medical  witness  appointed  by  court  held  er- 
ror and  prejudicial. 

In  a  passenger's  action  for  personal  inju- 
ries sustained  in  a  collision  between  defend- 
ant's street  cars,  comment  by  plaintiff's  coun- 
sel on  defendant's  failure  to  call  a  nerve  spe- 
cialist who  had  examined  plaintiff  was  errone- 
ous and  prejudicial,  where  such  specialist  had 
been  appointed  by  the  court,  and  therefore  was 
not  defendant's  witness. 

Appeal  from  St  Louis  Circuit  C!ourt; 
Franklin  Ferrlss,  Judge. 

Action  by  Annie  Atkinson  against  the 
United  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

T.  E.  rrancls  and  Q.  T.  Priest,  both  of  St 
Louis,  for  appellant 

W.  B.  Moser  and  Kelley  &  Starke,  all  of  St 
Louis,  for  respondent 

WHITE,  G.  This  is  an  action  for  personal 
injuries.  The  plaintiff,  in  the  circuit  court 
of  St  Louis,  recovered  Judgment  in  the  sum 
of  $12,000,  from  wtilch  the  defendant  ap- 
pealed. ' 

On  the  morning  of  October  S,  1918,  the 
plaintiff,  Annie  Atkinson,  who  had  employ- 
ment with  the  Paris  Cloak  Company  in  the 
city  of  St  Louis,  boarded  an  east-bound  car 
on  Cass  avenue  to  go  to  her  work.  When 
the  car  on  which  slie  was  riding  arrived  at 
Marcus  avenue,  which  avenue  runs  north  and 
south,  a  car  on  that  street  collided  with  the 


^s>Toi  other  cases  ia«  same  topic  and  ICBY-NUUBER  In  all  Ker-Nnmbared  DlsesU  and  Indezae 


Digitized  by 


Google 


484 


228  SOUTHWBSTEBN  REPORTER 


(Ho. 


car  on  vblch  she  was  riding.  The  Marcos 
avenue  car  drove  Into  the  Cass  avenue  car 
from  the  south  with  a  violent  crash,  which 
did  considerable  damage  to  both  cars.  The 
plaintlfl  was  tluvwn  violently  across  the  car 
from  the  seat  on  which  she  was  riding.  She 
received  a  number  of  bruises,  contusions,  and 
other  injuries,  which  are  fully  described  in 
the  evidence.  She  suffered  a  great  deal  of 
pain,  was  incapacitated  so  that  she  could  not 
work,  and  required  medical  treatment  The 
evidence  was  conflicting  as  to  whether  or  not 
her  injuries  were  permanent  The  evidence 
for  plaintiff'  tended  to  show  that  cm  account 
at  the  shock  and  the  injuries  which  were  re- 
ceived in  the  collision  her  hearing  and  her 
vision  were  impaired,  and  that  she  was  suf- 
fering from  traimiatic  neurosis. 

It  is  a  res  ipsa  loquitur  case.  The  prin- 
cipal issue  on  the  trial  was  as  to  the  extent 
of  the  plaintiff's  injuries.  The  errors  as- 
signed in  this  court,  to  which  attention  is 
chiefly  directed,  consist  of  remarks  made  by 
the  attorney  for  plaintiff  in  his  argument  to 
the  Jury.  It  was  further  complained  that 
under  the  circumstances  the  verdict  was  ex- 
cessive, and  that  there  was  error  In  the  in- 
struction on  ttie  measure  of  damages.  It  is 
unnecessary  to  review  the  evidence  at  any 
length. 

I.  It  is  contended  that  the  arg:ument  of 
counsel  for  the  plaintiff  in  Iiis  address  to  the 
Jury  was  flagrantly  improper,  and  requires  a 
reversal.  This  argument  and  the  coUoquy 
interjected  into  it  with  objecticms,  are  set 
out  at  some  length  in  the  abstract  of  the  rec- 
ord.   Several  different  aspects  are  presented: 

(a)  A  nnml>er  of  statements  made  by  Mr. 
Keliey,  attorney  for  plaintiff,  in  the  progress 
of  his  argument,  when  objected  to,  were  held 
improper  by  the  court  In  each  of  such  in- 
stances Mr.  Keliey,  so  far  as  the  record 
shows,  refrained,  and  directed  his  argument 
to  other  lines.  Thore  is  nothing  to  show  that 
he  transgressed  any  order  of  the  court  and 
nothing  more  than  often  appears  in  cases 
where  there  Is  a  heated  argument,  with  in- 
terruption as  it  proceeds.  We  do  not  find 
there  was  any  error  in  that  respect 

[1]  (b)  Mr.  Keliey  proceeded  to  character- 
ize the  attitude  of  the  defendants  in  the  case 
as  an  attempt  to  "belittle"  the  plaintiff  and 
"minimize"  her  injuries.  Appellant's  counsel 
objected,  but  the  remarks  of  the  plaintiff's 
attorney  were  allowed  to  stand.  The  only 
issue  in  the  case  over  which  there  was  any 
pontest  was  as  to  the  extent  of  the  plain- 
tiff's injuries,  the  plaintiff  introducing  testi- 
mony to  show  that  she  was  greatly  injured, 
and  the  defendant  introducing  testimony  to 
show  that  she  was  not  injured  so  much  as 
she  claimed.  Perhaps  the  remarks  of  coun- 
sel were  not  as  felicitous  nor  as  apt  as  they 
might  have  been  when  he  used  the  words 
"belittle"  and  "minimize,"  but  there  was  no 
impropriety  in  the  characterization  of  de- 
fendant's efforts.    The  remarks  did  not  carry 


with  them  any  suggestion  of  on  unftdr  at- 
tempt to  discredit  wltneeaes  ^or  the  defend- 
ant 
[2]  (c)  Mr.  Keliey  then  made  this  remark: 

"Whenever  you  shatter  her  nerves,  you  nnfit 
that  woman  to  ever  become  the  wife  of  a  man; 
you  unfit  her  to  ever  become  the  mother  of 
children." 

The  court  was  asked  to  reprimand  the 
plaintiff's  attorney  on  the  ground  there  was 
no  evidence  that  the  plaintiff  by  her  injuries 
had  been  made  unflt  to  become  a  wife  or  a 
mother.  It  will  be  noticed  that  the  state- 
ment of  the  attorney  was  not  that  ttiere  was 
evidence  directly  indicating  such  result  He 
was  reasoning  from  the  facts  before  the  Ju- 
ry. The  evidence  showed  the  plalntitTs 
nerves  were  shattered,  and  he  was  arguing, 
as  a  deduction  from  that  fact  that  the  wo- 
man was  made  unflt  for  the  oflloe  of  mother- 
hood.  The  most  defendant  could  <dalm  in 
that  respect  was  that  the  argument  was  un- 
sound; that  the  facts  did  not  warrant  the 
deduction;  but,  if  this  court  should  reverse 
every  case  where  a  lawyer  made  an  unsound 
argument  or  drew  an  mtwarranted  conclu- 
sion from  given  premises,  few  cases  would 
stand  tho  teat  There  was  no  error  ia  al- 
lowing the  argument  to  stand. 

(d)  The  argument  as  it  proceeded  took  this 
turn: 

"Mr.  Keliey:  They  had  this  doctor  in  this 
case  with  the  report— it  is  admitted  in  this 
record  at  Mr.  Priest's  own  request  that  Dr. 
M.  A.  Bliss,  a  neurologist  of  note  in  this  dty, 
to  make  an  examination,  at  their  cost  and  ex- 
pense, of  the  plaintiff  in  this  case.  •  •  • 
Why  didn't  Dr.  Bliss  come  on  here,  if  there  is 
nothing  the  matter  with  her  nervous  system, 
and  tell  you?  Why  didn't  they  put  him  on  the 
stand?  Why  did  they  single  out  tliese  men? 
Very  funny!  They  put  on  Dr.  Keller  and  Dr. 
Dames  at  the  same  time  and  left  Dr.  Bliss 
away  from  here  and  not  let  yon  hear  him. 
Why?  They  knew  he  was  a  neurologist:  they 
knew  that  he  had  seen  this  woman  and  that 
he  had  made  tests  and  that  be  had  drawn  con- 
clusions and  arrived  at  conclusions.  I  will  tell 
you,  gentlemen,  you  can't  draw  but  one  con- 
clusion from  it  and  that  is  that  Dr.  Bliss 
would  tell  yon  that  this  woman  has  traomatie 
neurosis,  just  lilie  Dr.  Hoge  told  you  that  she 
has,  lilie  Dr.  Kinder  told  you  she  has,  that 
the  nurse  said  that  she  is  suffering  from  now, 
and  they  don't  want  it;  that's  the  reason  they 
didn't  do  it" 

On  the  application  of  the  defendant  the 
court  bad  appointed  three  physicians.  Dr. 
Dames,  Dr.  Keller,  and  Dr.  Bliss,  to  exam- 
ine the  plaintiff  as  to  the  extent  of  her  in- 
juries. Dr.  Dames  was  an  aurist,  Dr.  Keller 
an  oculist  and  Dr.  Bliss  a  neurologist  Those 
three  specialists  were  to  examine  the  three 
special  results  of  wliich  plaintiff  complained 
— her  defective  vision,  her  defective  hear- 
ing, and  her  neurotic  condition.  Drs.  Dames 
and  Keller  were  called  by  the  defendant  and 
testified.    Dr.  Bliss  was  not  called,  and  de- 
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fendant   asserts  that  the  reference  to  that 
fact  by  Mr.  Kelley  was  very  prejudicial. 

[3]  Where  a  party  falls  to  call  a  witness 
under  his  control  or  with  whose  testimony  he 
is  particularly  acquainted,  and  of  which  the 
other  party  Is  ignorant,  it  is  not  improper 
for  counsel  on  the  other  side  in  the  argument 
to  comment  on  the  failure  to  produce  such 
witness.  This  is  particularly  true  where  a 
party  fails  to  call  his  own  physician.  Evans 
V.  Town  of  Trenton,  112  Mo.  390,  loc.  clt 
4(»,  20  S.  W.  614;  WUlits  v.  C,  B.  &  Q.  R 
R.  Co.,  221  S.  W.  65.  In  such  cases,  of 
course,  the  other  side  could  not  produce  such 
a  witness  because  the  knowledge  which  the 
witness  acquired  by  examination  of  the 
plaintiff  was  privileged — a  privilege  which 
could  be  waived  by  the  plaintiff. 

[4]  The  rule  seems  to  be  general  that  no 
unfavorable  Inference  may  be  drawn,  and  no 
unfavorable  comment  made  by  counsel  In  his 
arguments  on  accoimt  of  the  absence  of  a 
witness  whose  evidence  is  equally  accessible 
to  both  parties.  It  is  reversible  error  to  per- 
mit an  argument  of  that  character.  3S  Gyc. 
p.  1491 ;  Sears  v.  Dullng,  79  Vt  334,  65  AU. 
90;  Green  v.  LaClair,  89  Vt.  346,  95  Atl.  499; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  SuUivan  (Tex. 
Civ.  App.)  1T8  S.  W.  615.  loc.  clt.  618.  The  re- 
spondent seems  to  admit  the  rule,  but  claims 
that,  inasmuch  as  Dr.  Bliss  was  appointed  by 
the  court  on  the  application  of  the  defendant, 
be  is  the  defendant's  witness,  and  the  plaintiff 
had  not  equal  access  to  what  he  knows.  It 
becomes  then  necessary  to  inquire  by  what 
authority  the  court  .makes  such  an  appoint- 
ment 

l$]  The-law  invests  the  trial  court  with  au- 
thority to  appoint  physicians  to  make  phys- 
ical examination  of  the  plaintiff  in  a  phys- 
ical Injury  suit.    The  defendant  cannot  de- 
mand it  as  a  matter  of  right,  but  the  court 
in  Its  discretion  may  do  it  in  the  furtherance 
of  Justice.    Graham  v.  Sly,  177  Mo.  App.  loc. 
clt.  353,  164  S.  W.  136;    Sidekum  v.  W.,  St. 
L.  &  P.  By.  Co.,  93  Mo.  400,  loc.  clt.  403,  4 
S.  W.  701,  8  Am.  St.  Bep.  549 ;  Norton  v.  St. 
Louis  &  Hannibal  By.  Co.,  40  Mo.  App.  loc. 
clt  646.    When  the  court  makes  such  an  ap- 
pointment, he  does  so  because  he  determines 
in  his  discretion  that  the  case  calls  for  the 
opluion  of  disinterested  and  unbiased  physi- 
cians, not  friends -of  either  parties,  whose 
testimony  is  likely  to  be  biased.    Fullerton 
V.  Pordyce,  121  Mo.  loc.  clt.  10,  25  S.  W.  587, 
42  Ara.  St  Bep.  516;   Owens  v.  Bailroad,  93 
»io.  loc.  dt  178,  8  S.  W.  350,  6  Am.  St  Bep. 
39;  Shamp  v.  Lambert  142  Mo.  App.  loc.  dt 
576,  121  S.  W.  770.    This  court  in  case  of 
State  ex  rel.  v.  Anderson,  194  S.  W.  268,  plac- 
ed the  authority  of  the  court  in  such  cases 
upon  the  same  ground  as  the  general  power 
to  compel  a  discovery.     Wlgmore  on  Evi- 
dence, voL  3,  I  2194,  treats  of  the  subject  in 
the  game  manner  and  says: 

"Apart  from  spedfic  privileges,  then,  a  per- 
*on  is  bound,  if  required,  to  furnish  evidence 


by  exhibiting  his  corporal  featnrea,  hia  chat- 
tels, and  his  premises  to  the  inspection  of  the 
tribunal  or  its  duly  delegated  officers." 

Wlgmore  then  quotes  from  a  federal  case 
of  Justice  Brewer  as  follows: 

"A  person  who  testifies  to  Ms  physical  con- 
dition may  be  compelled  (there  being  no  im- 
proper exposure  of  person)  to  uncover  his 
body,  that  the  jury  may  see  whether  there  be 
such .  a  physical  condition  as  he  has  testified 
to." 

[I]  The  power  to  make  such  an  appoint- 
ment involves  an  order  requiring  the  plain- 
tiff to  submit  to  examination.  The  court 
could  not  compel  plaintiff  to  submit  to  such 
examination  by  the  witnesses  for  the  other 
side.  The  physicians  appointed  in  such  cases 
are  the  officers  of  the  court  The  order  Is 
made  because  an  exhibition  to  the  Jury  or 
the  court  of  the  inQnnlties  about  which  the 
inquiry  is  made  would  not  disdose  .the  facts 
as  fuUy  and  dearly  as  the  examination  of 
experts  would  reveal  them.  There  is  no 
ground  for  saying  that  Dr.  Bliss  was  a  wit- 
ness of  the  defendant 

The  Kansas  City  Court  of  Appeals  held 
that  it  was  Improper  for  plaintiff's  counsel 
to  argue  to  the  Jury  that  defendant  had  a 
right  to  have  a  pbysidan  appointed  to  ex- 
amine the  plaintiff's  Injuries,  and  reversed  a 
case  because  such  argument  was  permitted. 
Stubenhaver  v.  Kansas  City  Ballways  Co. 
(App.)  213  S.  W.  144.  See,  also,  Bergfeld  v. 
Dunham  (App.)  201  S.  W.  640,  loc.  dt  041; 
Perkins  v.  Silverman,  223  S.  W.  loc.  dt  901. 
It  Is  argued  that  the  remarks  of  the  attorney 
in  this  case.  If  not  strictly  proper,  will  not 
warrant  a  reversal,  unless  it  appears  that 
prejudice  to  the  other  side  results.  A  read- 
ing of  the  evidence  shows  that  the  injury  of 
which  prindpal  complaint  was  made  in  this 
case  was  the  shock  to  the  plaintiff's  nervous 
system.  The  plaintiff  had  introduced  her 
physicians  who  testified  to  the  existence  of 
traumatic  neurosis  of  an  aggravated  charac- 
ter which  very  seriously  affected  her  health 
and  comfort.  Dr.  Bliss  is  characterized  as 
a  nerve  specialist  of  note,  more  capable,  per- 
haps, of  giving  a  correct  and  complete  diag- 
nosis than  plaintiff's  physldans.  No  one  had 
been  called  by  the  defendant  to  testify  upon 
that  feature  of  the  case ;  It  had  Introduced 
Its  ear  specialist  and  its  eye  specialist 

[7]  The  argument  directed  attention  to  the 
omission  to  call  Dr.  Bliss  as  the  one  man 
who  knew  best  about  plaintiff's  neurotic  con- 
ditio, whose  acquaintance  was  well  known 
to  the  defendant.  Indicating  that  he  was  de- 
fendant's own  witness,  and  asked  the  jury 
to  draw  from  the  Incident  an  inference  most 
favorable  to  plaintiff's  story.  It  was  preju- 
dicial, and  the  court  erred  In  permitting  it, 
so  that  a  reversal  Is  necessary. 

II.  Error  is  assigned  to  the  instruction  oa 
the  measure  of  damages  on  the  ground  that 
some  elements  of  damage  which  the  Jury 
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were  required  to  consider  are  not  Jnstlfled  by 
the  evidence.  Inasmuch  as  we  cannot  fore- 
cast what  turn  the  evidence  will  take  on  an- 
other trial,  it  is  unneecssary  to  review  the 
assignment.  For  the  same  reason  It  is  un- 
necessary to  consider  whether  the  verdict  is 
excessive. 

The  judgment  1>  reversed,  and  the  cause 
remanded. 

RAILET,  O.,  ccmcurs. 
MOZLEY,  G.,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C.,  is  ad<9ted  as  the  opinion  of  the 
court 

All  the  Judges  concur. 


ABERNATHY  v.  MISSOURI   PAC.  RY.  CO. 
(No.  21263.) 

(Supreme  Court  of  Missonri,  Division  No.  2. 
Dec.  20,  1920.  Rehearing  Denied  Dec.  30, 
1^.  Motion  to  Modify  Opinion  Denied 
March  9,  1921.) 

1.  Judgment  «=98l&--JudgineBt  and  orders  of 
oourt  of  other  state  oonolusive  oa  oollataral 
attack. 

On  collateral  attack  the  Judgment  and  or- 
ders of  the  probate  coort  of  another  state  hay- 
ing jurisdiction  of  the  subject-oiatter  of  the 
suit  and  person  of  plaintiff  are  conclusive  and 
cannot  be  called  in  question  by  plaintiff  in  an 
action  in  Missouri. 

2.  Jadgment  «=>485  —  Void  Judgment  may  be 
oollaterally  attacked. 

A  judgment  void  on  its  face  binds  no  one 
and  may  be  collaterally  attacked  whenever  or 
wherever  it  comes  in  the  way. 

3.  Jndgmeat  ^ssSOl —Judgment  not  set  aside 
on  collateral  attack  for  Irregularities. 

A  judgment  rendered  by  a  court  of  compe- 
tent jurisdiction  cannot  be  set  aside  in  a  col- 
lateral proceeding  on  account  of  mere  irregu- 
larities or  errors,  even  wb^re  they  appear  on 
the  face  of  the  record. 

4.  Judgment  «=35 1 8— Attack  on  foreign  Judg* 
ment  pleaded  aS  res  Judicata  Is  collateral. 

In  a  suit  by  a  minor  by  curator  for  inju- 
ries in  which  a  foreign  judgment  was  pleaded 
as  res  judicata,  the  attack  of  minor  on  the 
judgment  which  resulted  from  a  friendly  suit 
brought  by  his  father,  appointed  guardian  by 
the  probate  court  of  another  Btate,  is  collat- 
eral, and  cannot  be  maintained  for  mere  irreg- 
ularity or  even  error  appearing  on  the  face  of 
the  record. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;  C.  A.  Calvlrd,  Judge. 

Suit  by  Ward  Abernathy,  by  James  J. 
Sbepard,  curator  of  his  estate,  against  the 
Missouri  Pacific  Railway  Company.     From 


judgment   for   plaintiff,   d^endant  appeala 
Reversed. 

This  suit  was  instituted  on  the  ISth  day 
of  February,  1917,  In  the  circuit  court  <rf 
Benton  county,  Mo.,  by  Ward  Abernathy,  by 
the  curator  of  his  estate,  James  J.  Shepard. 
The  action  was  to  recover  damages  for  per- 
sonal Injuries  sustained  by  plaintiff  by  be- 
ing run  over  by  a  car  being  operated  by 
the  Missouri  Pacific  Railway  Company  at 
Clierokee,  Kan.  The  injury  occurred  on 
the  10th  day  of  September,  1905.  The  pe- 
tition states  a  common-law  action  for  negli- 
gence, In  that  defendant  negligently  and 
carelessly  backed  a  string  of  its  cars  on  a 
side  track  vrith  such  force  against  a  station- 
ary car  as  to  run  it  against  and  over  plaintiff 
and  so  Injure  him  that  both  of  his  legs  had 
to  be  amputated,  all  of  which,  It  Is  alleged, 
was  done  without  the  exercise  of  ordinary 
care  which,  had  it  been  exercised,  would  have 
disclosed  plaintiff's  presence  and  his  situa- 
tion of  Imminent  peril.  Recovery  was  sought 
under  the  humanity  rule.  The  petition  al- 
leges that  plaintiff  was  a  minor,  19  years  of 
age,  when  the  present  action  was  brought, 
and  that  he  was  7  years  of  age  when  the  ac- 
cident happened,  thus  disclosing  a  lapse  of 
12  years  from  the  date  of  the  accident  to  the 
date  of  the  suit. 

Defendant  answered  by  general  denial,  a 
plea  of  contributory  negligence  that  defend- 
ant railway  was  defunct  and  plaintiff's  fa- 
ther Burl  Abernathy,  desiring  to  make  a  set- 
tlement with  defendant,  arranged  with  it  to 
pay  plaintiff  the  sum  of  $250  and  costs  of  a 
friendly  suit  which  was  to  be  in  full  acquit- 
tance of  all  liabilities  of  defendant  In  the 
premises.  To  this  end  Burl  Abernathy,  fa- 
ther of  plaintiff,  was  appointed  guardian  of 
plaintiff  by  the  probate  court  of  Crawford 
county,  Kan.,  the  county  in  which  the  acci- 
dent happened,  and  the  subsequent  proceed- 
ings were  had,  on  the  17th  day  of  May,  1907, 
with  full  power  under  the  laws  of  said  state 
to  collect,  manage,  and  dispose  of  said  estate 
under  the  order  of  the  court  and  to  do  and 
perform  sudi  acts  as  might  be  required  of 
him  by  law  or  the  decree,  order,  or  judgment 
of  any  court  of  competent  jurisdiction.  Said 
guardian  duly  qualified  In  this  behalf  and 
was  authorized  to,  and  did.  Institute  suit  on 
May  17,  1907,  In  the  district  court  of  said 
county,  and,  upon  due  appearance  of  both 
parties  to  said  cause,  the  plaintiff  by  Curran 
&  Curran,  his  attorneys,  and  defendant  by 
J.  J.  Campbell,  J.  J.  Richards,  and  C.  E.  Ben- 
ton, a  hearing  was  had  thereon  (a  jury  being 
waived)  uiwn  the  pleadings,  evidence,  and 
agreement  entered  Into  between  the  parties 
judgment  was  rendered  in  favor  of  plaintiff 
and  against  defendant  for  the  sum  of  $250 
and  $8.40  costs.  This  sum  was  paid  by  de- 
fendant to  the  clerk  of  said  court,  for  the 
use  of  plaintiff  to  his  guardian. 
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Defendant  pleaded  all  the  toregolns  facts 
in    bar  of  the  present  action. 

S<uue  other  matters,  alleged  to  be  defen- 
sive to  the  action,  are  pleaded  by  defendant ; 
but  In  the  view  we  take  of  the  matter  they 
are  immaterial  and  will  not  be  farther  re- 
ferred to. 

Plaintiffs  reply  was  a  general  denial  of 
the  averments  of  the  answer;  a  plea  that 
tlie  action  of  the  probate  court,  in  appointing 
plalDtifTs  guardian,  and  of  the  district  court 
of  Crawford  county,  Kan.,  in  rendering  judg- 
ment for  plaintiff,  were  both  void  and  were 
procured  by  fraud,  deception,  and  misrepre- 
sentation practiced  upon  them  by  defendant ; 
tbat  Cnrran  &  Curran  did  not  represent  the 
plaintitC  in  the  Kansas  courts,  and  that  the 
judge  did  not  sign  the  Judgment  rendered. 

J.  F.  Green  and  C.  D.  Cormn,  both  of  St. 
Ix>ais,  for  appellant. 

C.  W.  Prince,  B.  A.  Harris,  and  JaaiRs  N. 
Berry,  all  of  Kansas  City,  and  W.  S.  Jackso;i, 
of  Warsaw,  for  respondent. 


MOZIiBY,  O.  (after  stating  the  facts  as 
atwve).  1.  PlaintlfF  filed  a  motion  to  dismiss 
the  appeal  herein  on  the  ground  that  the  as- 
signments of  alleged  error  were  not  sufficient- 
ly specitic  and  distinct  in  alleging  what  the 
supposed  error  was  and,  hence,  is  too  general 
to  Justify  review  by  us. 

Under  the  holding  of  the  later  cases,  it  is 
not  necessary  for  assignments  of  error  to 
be  more  specific  and  distinct  than  those  of 
the  instant  case.  Wampler  y.  Railroad,  269 
Mo.  loc.  clt  483,  190  S.  W.  906;  State  ex  rel. 
TTnlted  Rys.  Co.  v.  Reynolds  et  al.,  Judges, 
278  Mo.  654.  213  S.  W.  782. 

We  overrule  said  motion. 

2.  Defendant  assigns  as  error  the  refusal 
of  the  court,  nisi,  to  give  its  Instruction,  at 
the  close  of  the  testimony,  directing  a  ver- 
dict in  its  favor. 

If  this  position  is  correct,  it  will  dispose 
of  all  other  questions  raised. 

3.  The  Judgment  of  the  district  court  of 
Crawford  county,  Ean.,  where  the  cause 
originated  and  was  tried,  omitting  caption, 
reads  as  follows: 

"Now  on  this  tlie  17th  day  of  Hay,  1907, 
tbat  being  a  day  of  the  regular  May  term,  1907, 
of  said  ooort,  the  above-entitled  case  comes  on 
for  trial,  plaintiff  appearing  by  Curran  &  Cur- 
ran, his  attorneys,  the  defendant  appearing  by 
J.  J.  Campbell,  J.  J.  Richards,  and  C.  E.  Ben- 
ton, its  attorneys,  and  a  Jury  having  been  waiv- 
ed, said  cause  is  submitted  to  the  court  upon 
the  pleadings,  evidence,  and  agreement  of- the 
parties,  on  consideration  whereof  the  court 
finds  for  the  plaintiff,  and  finds  that  plaintiff 
is  entitled  to  recover  the  sum  of  $250  and  costs 
of  suit.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  said  plaintiff 
have  and  recover  of  and  from  said  defendant, 
the  Missouri  Pacific  Railway  Company,  the  sum 
of  |250  and  costs  herein  taxed  at  $8.40. 

"Arthur  N.  Fuller,  Judge." 


4.  Where  a  court  of  another  state  having 
Jurisdiction  of  the  person  and  subject-matter 
of  the  cause  ot  action  and  full  power  to  bear 
and  determine  it  and,  in  pursuance  thereof, 
does  hear  and  determine  it  by  rendering  the 
Judgment  above  set  out  which  was  duly  paid 
to  the  clerl:  of  said  court,  for  the  use  of 
plaintiff,  to  his  guardian  (theretofore  duly 
appointed  by  the  probate  court  of  the  county 
and  state  where  said  cause  was  pending),  can 
the  plaintiff  successfully  collaterally  attack 
said  Judgment  by  alleging  in  his  replication 
that  it  was  procured  by  fraud,  deception,  and 
misrepresentation   practiced    by    defendant? 

The  probate  court  of  Kansas  had  Jurisdic- 
tion over  the  subject-matter  before  it  and 
likewise  Jurisdiction  over  the  person  of  Ward 
Abemathy. 

[1]  In  this  collateral  attack.  Judgment  and 
orders  of  said  court  are  conclusive  and  can- 
not be  called  In  question  here.  Pritchard  v. 
Madren,  81  Kan.  38,  2  Pac.  69;  Morris  v. 
Sadler,  .74  Kan.  892,  88  Pac.  69;  Smith  t. 
Clausmeier,  136  -Ind.  105,  35  N.  B.  904,  43 
Am.  St.  Rep.  311;  Oldaker  v.  Spiking,  210 
S.  W.  loc.  dt.  62,  and  cases  cited;  Wright 
v.  Hetherlln,  209  S.  W.  loc  cit  874 ;  Thomp- 
son V.  Pinnell,  199  S.  W.  loc.  dt.  1013;  Bar- 
ter V.  Petty,  266  Mo.  296,  181  S.  W.  89. 

[2]  It  is  not  necessary  to  cite  authorities 
on  the  proposition  that  a  Judgment  void  on 
Its  face  binds  no  one  and  may  be  collaterally 
attacked  whenever  or  wherever  it  comes  in 
the  way. 

But,  on  the  other  band,  where  the  record 
shows  on  its  face  tliat  the  court  had  Juris- 
diction over  the  person  and  subject-matter 
and  hears  the  cause  and  renders  a  judgment 
fair  on  Its  face,  the  rule  is  the  reverse.  See 
Kansas  cases  above  cited  and  State  ex  rel.  v. 
Ross,  118  Mo.  23,  23  S.  W.  196;  Lovltt  v. 
Russell,  138  Mo.  474,  40  S.  W.  123 ;  Johnson 
V.  Realty  Co.,  167  Mo.  320,  66  8.  W.  938; 
Fitzgerald  v.  De  Soto  Special  R.  Dlst  et  al., 
195  S.  W.  695;  Rivard  v.  RaUroad,  257  Mo. 
135,  loc.  clt  168,  165  S.  W.  763 ;  Abington  v. 
Townsend,  271  Mo.  loc.  dt.  615,  197  S.  W. 
253;  State  ex  rel.  Johnson,  Tax  Col.,  t. 
Merchants'  &  Miners'  Bank  et  al.,  279  Mo. 
228,  213  S.  W.  815-817;  15  R.  C.  L.  p.  835; 
Case  V.  Sipes,  217  S.  W.  809;  Boas  v. 
Branch,  208  S.  W.  loc.  clt.  86;  State  ex  rel. 
V.  Patton,  271  Mo.  loc.  clt.  559, 197  S.  W.  353. 

[3]  Nor  caa  a  judgment  rendered  by  a 
court  of  competent  Jurisdiction  be  set  aside 
in  a  collateral  proceeding  on  account  of  mere 
irregularities  or  errors  even  where  these  ap- 
pear on  the  face  of  the  record.  16  R,  C.  Lu  p. 
850;  Smith  v.  Clausmeier,  supra;  State  ex 
rel.  Lacy  v.  Brandhorst,  156  Mo.  457,  56  S. 
W.  1004,  79  Am.  St  Rep.  638;  Gould  v.  Stem- 
berg,  128  111.  610,  21  N.  B.  628,  15  Am.  St 
Rep.  138;  United  States,  to  Use  of  Hine,  v. 
Morse  et  aU  218  U.  S.  493,  31  Sup.  Ct  37,  M 
L.  Ed.  1123,  21  Ann.  Cas.  782;  Fauntleroy  v. 
Lum,  210  U.  S.  230,  28  Sup.  Ct  641,  62  U  Bd. 
1039;  Johnson  t.  Realty  Co.,  supra. 
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Nor  does  the  contention  made  by  plalntlfSC 
that  Curran  &  Curran  did  not  represent  him 
in  his  former  suit  In  which  he  recovered 
damages  against  defendant,  and  which  was 
paid  to  his  guardian  as  above  set  out,  and 
that  said  district  court  neglected  to  sign  the 
judgment  rendered,  In  any  wise  alter  the  sit- 
uation. Both  are  efTectually  disproved  by 
the  redtals  of  the  record  and  Judgment  In' 
the  cause. 

[4]  As  above  pointed  out,  plaintiff's  at- 
tempted attack  on  the  validity  of  the  apjwlnt- 
ment  of  said  guardian  and  upon  said  judg- 
ment are  collateral  and  cannot  be  main- 
tained In  the  present  action,  and  It  is  onr 
conclusion  that  defendant's  peremptory  In- 
struction should  have  been  given. 

Let  the  case  be  reversed. 

BAILEY  and  WHITE,  CC3.,  concur. 

PEB  CUBIAM.  The  foregoing  opinion  of 
MOZLEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  concur. 


MILLER  V.  8CHAFF.    (No.  20905.) 

(Supreme  Court  of  Missonri,  Division  No.  1. 

Dec.  30,  1920.    Bebearing  Denied  March  6, 

1921.) 

1.  Aotlon  «=945(3)— CeuHt  under  federal  Em- 
ployers' Liability  Act  properly  Joined  with 
count  under  oommon  law. 

Bailroad  employees  suing  for  injuries  prop- 
erly joined  count  stating  cause  of  action  under 
federal  Employers'  Inability  Act  (T).  S.  Comp. 
St.  a  8657-8665)  with  count  staUng  cause  of 
action  under  the  common  law,  though  recovery 
could  be  had  under  only  one  of  the  counts;  it 
being  proper  In  such  case  to  submit  both  counts 
if  the  evidence  is  conflicting  as  to  whether  de- 
fendant was  engaged  in  interstate  commerce. 

2.  Appeal  and  error  «=»I033(2)  —  Defendant 
eould  not  complain  on  appeal  of  plaintiff's 
abandonment  of  one  count. 

In  action  for  injviries  to  railroad  employee 
in  which  count  under  federal  Employers'  Lia- 
blUty  Act  (U.  S.  Comp.  St.  $f  8657t^C65)  was 
joined  with  count  under  the  common  law,  the 
railroad  on  appeal  could  not  complain  that 
the  employee  abandoned  the  count  under  the 
common  law. 

3.  Trial  ^;925l  (8)— Failure  to  Instruct  as  to 
contributory  negligence  at  common  law  prop- 
er where  count  based  on  common  law  was 
abandoned. 

In  railroad  employee's  action  for  injuries  in 
which  count  based  on  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  S§  8657-8003)  was 
joined  with  count  under  the  common  law,  fail- 
ure to  give  instructions  as  to  contributory  neg- 
ligence at  common  law  was  proper,  where  the 
count  based  on  the  common  law  was  abandoned 
and  was  not  submitted  to  the  jury. 


4.  Master  and  servant  «S9278(7)  —  Evidenoo 
hold  to  show  dofoetiv*  railroad  track. 

In  an  action  under  federal  Employers'  Ua- 
bfllty  Act  (U.  S.  Comp.  St.  H  8657-8665)  for 
injuries  to  a  bralteman  by  a  jolt  resulting  from 
a  defective  traclc,  evidence  field  to  prore  that 
the  track  was  defective. 

5.  Appeal  and  error  «=3994(2),  095  —  Weight 
of  evidence  and  oredlblllty  of  witnesse*  for 
Jury. 

The  weight  of  evidence  and  the  credibility 
of  witnesses  is  for  the  jury,  not  the  appellate 
court. 

6.  Master  and  servant  «=s>288(2)— AMuaiptloi 
of  risk  of  riding  on  car  passing  over  defec- 
tive tracks  held  for  Jury. 

In  action  under  federal  Employers'  Liabili- 
ty Act  (U.  S.  Comp.  St  H  8657-S665)  for  in- 
juries to  a  brakeman  by  a  jolt  resulting  from 
a  defective  track,  whether  he  assumed  the  risk 
of  riding  on  trains  on  defective  tracks  hMd  for 
jury. 

7.  Master  and  servant  «=s2l7(2l)  —  Risk  ef 
defective  track  assumed  by  employee  kaowiag 
defect. 

Under  the  rule  in  the  federal  courts,  the 
test  of  railroad  brakeman's  assumption  of  risk 
in  riding  on  a  car  jolted  by  a  low  joint  is  wheth- 
er the  defect  in  the  track  was  known  or  plain- 
ly observable,  and  not  whether  the  employee 
in  exercising  care  could  have  diseovered  tbe 
danger. 

8.  Master  and  servant  «=>293(I7)— Instructloi 
on  railroad's  knowledge  of  defective  track 
held  sufficient. 

An  instruction,  authorizing  recovery  by  a 
brakeman  jarred  from  a  car  striking  a  lov 
joint  if  the  railroad  company  knew  or  in  the 
exercise  of  care  could  have  known  of  the  de- 
fect in  time  to  have  avoided  the  injury  by  the 
exercise  of  ordinary  care,  field  proper  a* 
against  objection  that  it  should  have  required 
the  knowledge  to  have  been  in  time  "to  lure 
repaired  the  track,"  where  the  evidence  show- 
ed that  the  defective  condition  of  the  track 
had  existed  for  at  least  18  months. 

9.  Master  and  servant  «=>  1 50(3)— Railroad 
knowingly  using  defective  track  withost 
warning  negligent. 

Bailroad  has  no  right  to  operate  its  trains 
over  defective  track  after  discovery  of  defect 
without  notice  or  warning  to  those  entitled  to 
protection  which  ordinary  care  would  afford. 

10.  Trial  is=>25l (8) —  Instruction  held  not  to 
warrant  recovery  for  general  negligence  rath- 
er than  for  particular  defect  charged. 

In  action  under  federal  EJmployers'  Li«- 
bUity  Act  (U.  S.  Comp.  St  H  8657-S66S)  for 
injuries  to  brakeman  caused  by  defective  rail, 
instruction  was  not  open  to  objection  that  it 
warranted  a  recovery  for  general  negligence, 
where  introductory  sentence  charged  jury  to 
consider,  in  ascertaining  whether  railroad  iras 
negligent,  only  the  matter  of  the  defectivt 
I  track. 


asaFor  otber  cases  lee  same  topic  and  KEY-NUMBER  In  all  K«y-Numbered  Dlsests  and  Indezea 


Digitized  by 


Google 


Ifo.) 


MILL£R  V.  SCHAFP 

(J88  S.W.) 


489 


11.  Master  and  servant  i8=>29l (4)— Instruction 
using  word  "sag"  held  warraated  by  petition. 

AllegationB  that  track  defects  caused  car 
on  which  plaintiff  was  riding  to  "rock  and  reel 
auid  lurch  and  jerk  with  an  unsteady  and  na- 
even  movement"  Jield-  to  warrant  use  of  "sag" 
in  instruction;  such  word  falling  within  the 
more  general  words  of  the  petition. 

12.  Evidence  «s3588  —  Contravenlna  natural 
laws  will  be  discredited. 

Evidence  contravening  natural  law  Is  not 
'vroTtbs  of  credence. 

13.  Evidence  «=>588— Variance  between  testi* 
mony  as  to  place  of  Injury  and  ether  testi< 
mony-as  to  place  where  blood  was  found  held 
not  to  make  verdict  contrary  to  physical  facts. 

In  action  under  federal  Employers'  Liabili- 
ty Act  (U.  S.  Comp.  St  U  8657-8665)  for  in- 
Juries  to  railroad  employee  caused  by  defective 
track,  variance  between  testimony  as  to  the 
place  of  injury  as  testified  to  by  some  witnesses 
and  testimony  that  blood  was  found  upon  the 
rail  at  another  point  field:  not  to  make  verdict 
for  employee  contrary  to  the  physical  facts; 
■nch  conflict  merely  presenting  a  question  of 
fact  for  the  Juy  to  determine. 

14.  Damages  «=9l32(9)  —  $17,000  verdict  for 
IMS  of  lag  reduoed  to  $12,000. 

Verdict  of  $17,000  to  railroad  employee  in 
Action  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  §{  8657-8605)  for  loss  of 
leg  taken  off  just  below  the  knee,  where  em- 
ployee had  suffered  and  would  probably  con- 
tinue to  suffer  much  pain,  had  been  in  the  hos- 
pital approximately  10  nonths,  and  it  was  ques- 
tionable at  time  of  trial  whether  he  could  ever 
nse  an  artificial  leg,  and  where  he  was  earning 
$125  a  month  at  the  time  of  the  injury  and 
bad  not  been  able  to  work  during  interval  be- 
tween injury  and  trial,  and  where  ho  was  not 
condnsively  shown  to  have  l>een  contributorily 
negligent,  (teld  exeessive,  and  will  be  reduced 
to  $12,000. 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;   B.  G.  Thurman,  Judge. 

Action  by  Maurice  Miller  against  Obarlea 
B.  Sctaaff,  receiver  of  the  Missouri,  Kansas 
&  Texas  Bailway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  on 
condition  of  remittitur. 

A.  E.  Elliott,  of  Nevada,  Mo.,  Carl  S.  Hoff- 
man, of  Sedalla,  and  J.  W.  Jamison,  of  St. 
Louis,  for  api)ellant 

Sixer  ft  Oardner,  of  Monett,  for  respond- 
ent 

JAMES  T.  BLAIR,  P.  J.  Respondent  was 
a  brakeman  on  a  train  on  the  Missouri,  Kan- 
sas &  Texas  Railway,  then  being  operated  by 
appellant,  and  was  injured  while  engaged  in 
switching  operations  at  Broken  Arrow,  Okl. 
The  petition  diarged  that  respondent's  foot 
was  jarred  from  a  stirrup  on  the  side  of  the 
car  upon  whidi  he  was  riding,  and  that  a 
negligently  low  joint  and  other  specified  de- 
fects, of  which  appellant  knew  or  in  the  ex- 


ercise of  ordinary  care  should  have  known, 
were  the  cause  of  the  unusual  movement  of 
the  car  which  it  was  alleged  was  the  immedi- 
ate cause  of  the  injury.  Several  errors  are 
assigned. 

1.  The  petition  contains  two  oounts.  In 
each  damages  are  sought  for  the  same  in- 
jury. The  first  alleges  appellant  and  re- 
spondent were  both  engaged  in  interstate 
commerce  at  the  time  appellant  was  hurt 
The  second  contains  no  such  allegration  as  to 
respondent  Otherwise  they  are  substantial- 
ly alike.  The  case  went  to  the  Jury  on  the 
first  count  only. 

[1]  (a)  It  is  argued  the  oounts  are  repug- 
nant, in  that  one  count  alleges  the  parties 
were  engaged  in  Interstate  commerce,  and 
the  other  "alleges  plaintiff  was  not  engaged 
in  interstate  commerce."  If  it  is  meant 
there  is  an  express  allegation  in  the  second 
count  that  reqiondent  was  not  engaged  in 
interstate  commerce,  then  counsel  are  in  er- 
ror, since  the  second  count  does  not  contain 
such  allegation.  We  will  examine  the  ques- 
tion on  the  theory  that  the  two  counts  re- 
spectively state  a  cause  of  action  under  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  H  8657-«665)  and  the  common  law.  On 
the  point  stated  appellant  Invokes  the  rule 
in  Raming  v.  Metropolitan  Street  Railway, 
15T  Mo.  loc.  dt  507,  57  S.  W.  268.  In  that 
case  the  same  count  charged,  as  the  court 
found,  both  a  negligent,  or  unintentional,  and 
a  wanton,  or  intentional,  injury,  and  it  was 
held  these  Inconsistent  allegations  in  the 
same  count  destroyed  each  other.  Had  the 
pleader  employed  separate  oounts  for  the  al- 
legations, no  sound  objection  to  that  course 
could  have  been  made.  Waechter  v.  Rail- 
road, 113  Mo.  App.  loc.  dt  277,  278,  88  S.  W. 
147,  and  cases  dted.  The  cases  of  Flowers 
V.  Smith,  214  Mo.  98,  112  S.  W.  499,  and 
Christal  v.  Craig,  80  Mo.  loc.  dt  371,  are  not 
in  point.  They  hold  that  independent  libels 
or  slanders  pleaded  in  the  same  count  sub- 
ject the  petition  to  a  motion  to  elect,  and, 
if  one  of  the  intermingled  causes  of  action 
In  the  count  is  bad,  a  general  verdict  cannot 
be  upheld.  Under  our  practice  a  cotmt  un- 
der a  statute  and  one  at  common  law  for  the 
same  injury  may  be  united  in  the  same  peti- 
tion (White  V.  Railroad,  202  Mo.  loc.  dt.  560, 
101  S.  W.  14),  and  a  verdict  upon  either  count 
bars  the  other  (Brownell  v.  Railroad,  47  Mo. 
loc.  dt  243,  244 ;  Owens  v.  Railroad,  68  Mo. 
loc  dt  394).  "Nothing  in  the  federal  act 
would  have  been  the  other  way."  Wabash 
Railroad  v.  Hayes,  234  V.  S.  loc.  cit  90,  34 
Sup.  Ct.  729,  58  L.  Ed.  1226;  Bouchard  v. 
Railway,  87  Vt  399,  89  Ati.  475,  L.  R.  A. 
19150,  33;  Bankson  v.  Railroad  (D.  C.)19e 
Fed.  loc.  dt  174;  Ex  parte  Atlantic  Coast 
Line  Railroad,  190  Ala.  132,  67  South.  256. 
The  evidence  may  conclusively  prove  facts 
which   determine  the  applicatory  law.     la 
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such  case  only  the  count  under  that  law 
should  be  submitted.  There  may  be  evidence 
tending  both  ways  on  that  question.  In  that 
event  both  counts  may  be  submitted,  and  the 
Jdry  must  then  determine  whether  the  par- 
ties were  engaged  In  interstate  commerce, 
and  then,  under  the  instructions,  apply  the 
law  which  the  facts  they  find  to  be  true  show 
to  be  applicable;  but  there  can  be  but  one 
assessment  of  damages. 

[2]  (b)  Even  if  the  evidence  in  this  case 
left  the  matter  in  doubt  whether  respoodent 
was  engaged  in  interstate  commerce,  it  is  no 
ground  of  complaint  for  appellant  that  re- 
spondent abandoned  one  count — and  thereby 
abandoned  one  chance  of  recovery.  Wliite  v. 
Railroad,  supra.  It  merely  gave  appellant 
an  additional  ground  upon  whidi  be  might 
defeat  re^ondent  of  which  ground  respond- 
ent would  have  deprived  him  had  be  submit- 
ted the  case  on  both  counts.  This,  on  the 
assumption  first  made. 

[8]  (c)  Neither  can  appellant  be  heard  to 
complain  that  his  instructions  on  the  effect 
of  contributory  negligence  at  common  law 
were  not  given.  Respondent  had  abandoned 
the  commoQ-Iaw  coimt,  and  the  Jury  were 
not  asked  to  find  anything  against  appellant 
under  the  common  law.  The  legal  effect  of 
respondent's  Instructioas,  in  this  connection, 
was  that  If  the  Jury  did  not  find  facts  show- 
ing the  federal  Employers'  Liability  Act  ap- 
plied, i.  e.,  found  that  the  common  law  did 
apply,  then  they  should  not  find  for  respond- 
ent at  all.  It  follows  that  no  Instruction  up- 
on any  common-law  defense  was  proper  ex- 
cept in  eo  far  as  it  was  also  a  defense  under 
the  federal  act. 

[4,  t]  II.  It  is  contended  there  is  no  evi- 
dence tending  to  prove  the  negligence  charg- 
ed and  submitted.  There  was  evidence  tend- 
ing-to  prove  that  the  track  through  Broken 
Arrow,  including  the  portion  between  the 
house  track  switch  and  the  passing  track 
switch,  whereon  the  injury  was  sustained, 
was  in  bad  condition;  that  near  and  at  the 
place  of  accident  there  was  little  or  no  bal- 
last; that  some  of  the  ties  were  broken; 
that  Joints  were  low  and  would  sink  under 
passing  cars  to  an  extent  variously  estimated 
from  two  to  six  inches ;  that  moving  cars  on 
this  track  would  rock  and  lurch — a  fair  in- 
ference for  the  Jury — violently;  that  re- 
spondent's foot  was  Jerked  or  thrown  or  Jar- 
red from  the  stirrup  of  the  car,  upon  which 
he  was  attempting  to  climb,  by  an  unusual 
motion  of  the  car  which  struck  a  low  Joint 
and  went  down  with  a  "chug."  The  respond- 
ent described  the  way  the  car  went  down  by 
indications  made  before  the  Jury  wliich  are 
not  before  us.  The  evidence  tended  to  show 
the  bad  condition  described  had  existed  for 
18  mmitbs  or  more.  We  do  not  understand 
counsel  to  contend  the  facts  stated,  If  they 
are  facts,  do  not  show  a  defective  track  and 
a  causal  connection  between  it  and  respond- 
ent's injury.    Their  argument  actually  goes 


to  the  weight  of  respondenfs  evidence,  the 
seeming  contradictions  therein,  and  the 
greater  credibility  of  appellant's  witnesses. 
These  were  matters  proper  for  the  con^doa- 
tlcn  of  the  Jury,  and  we  have  no  doubt  were 
pressed  upon  their  attention  by  the  able  coun- 
sel who  tried  the  case.  It  is  not  necessary 
to  cite  decisions  to  show  we  ttave  nothing  to 
do  with  these  questions  in  this  court. 

[6]  III.  It  is  insisted  the  evidence  conclu- 
sively Bhovra  respondent  assumed  the  risk. 
The  gist  of  this  argument  Is  that  the  move- 
ment of  the  car  which  injured  re^ondent 
was  no  greater  than  usual  on  railroad  tnick& 
Morris  v.  Pryor,  272  Mo.  350,  198  S-W.  817, 
Patrum  v.  Railroad,  259  Mo.  109,  168  S.  W. 
622,  and  Williams  v.  Railroad,  119  Mo.  316, 
24  S.  W.  782,  are  cited.  In  the  Willlanu 
Case  plaintiff  was  employed  as  a  switchman 
in  defendant's  repair  yard  in  Springfield  and 
was  injured  by  reason  of  falling  as  a  result 
of  stepping  on  a  spiral  spring  which  was  con- 
cealed by  grass  near  the  track  on  which  the 
car  which  struck  him  was  being  operated. 
It  was  Iteld,  among  other  things,  that  the 
fact  the  place  of  injury  was  a  repair  yard 
was  important;  that  plaintlfl  knew  that  in 
repairing  cars  pieces  of  wood  and  metal  were 
likely  to  fall  upon  the  roadbed  and  become 
concealed  in  the  grass,  of  the  presence  <tf 
which  plaintiff  knew  and  knew  of  the  proba- 
ble presence  of  wood  and  metal  which  reason- 
ably careful  inspection  would  not  discover; 
that  he  pursued  his  work  without  requesting 
the  removal  of  the  grass  or  securing  a  prom- 
ise to  do  so,  and  thereby  assumed  the  risk. 
In  Patrum  v.  Railroad,  plaintiff's  decedent,  a 
brakeman,  was  killed  while  aiding  in  the 
line  of  duty  in  coupling  cars.  It  was  held 
that  be  assumed  whatever  risk  was  Incident 
to  coupling  cars  in  the  "usual,  customary, 
and  ordinary  way,"  but  that  a  recovery  could 
be  bad  if  the  death  resulted  from  an  unusual 
"impact,  bump,  or  Jolt  out  of  all  proportion 
to  the  necessity  and  the  drcumstancee."  In 
Morris  v.  Pryor,  the  Patrum  Case  Is  cited 
and  quoted  to  the  effect  that  assumption  of 
risk  "is  a  living  part  of  the  law."  In  other 
respects  the  Morris  Case  is  so  wholly  unlike 
the  instant  case  in  its  tacts  that  it  could 
throw  little  light  on  the  question  here. 

[7]  The  evidence  pertaining  to  the  severity 
of  the  usual  Jolts  and  Impacts  in  handling 
trains  on  a  reasonably  sound  trad:,  and  of 
respondent's  knowledge  thereof,  has  nothing 
to  do  with  the  inquiry  in  this  case.  Had  re- 
spondent's foot  been  thrown  from  the  stirrup 
by  the  car  he  was  getting  upon  striking  an- 
other in  the  process  of  coupling,  or  had  it  re- 
sulted simply  from  a  stopping  of  the  train 
reasonably  necessary  and  to  be  expected,  that 
evidence  would  h^ave  been  more  relevant. 
The  ncgligcuce  charged  here  is  that  the  track 
was  negligently  permitted  to  remain  in  a 
highly  defective  and  dangerous  condition  and 
that  respondent's  injury  resulted  therefrom. 
We  are  not  prepared  to  say  that  a  main  line 
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track  with  broken  ties,  spikes  oat,  little  or 
uo  ballast,  and  joints  which  sink  as  much  as 
tu.3c  inches  under  passing  cars,  is  shown  to  be 
a.    lurack  In  usual  and  ordinary  condition  for 
trades  ot  the  kind,  and  that  the  jars  and 
jolts  resulting  from  such  a  condition  were 
assumed  by  appellant  as  a  matter  of  law. 
Respondent  was  tmder  no  duty  to  inspect  ap- 
pollant's  tra<^  for  defects  of  the  kind  which 
ttte  eTidenoe  tends  to  prove  Injured  him.    He 
'<evas  a  brakeman  and  in  a  department  of  the 
service  distinct  from  that  of  maintenance  of 
way.     He  testified  he  did  hot  know  of  the 
low  joint  at  the  place  of  Injury  until  the  car 
struck  It     There  was  evldaice   tending   to 
isbow  an  absence  of  broken  ties  or  any  patent 
condition  of  disrepair  at  this  point    In  such 
circumstances.  It  cannot  be  said  the  evidence 
ooiMdusively    proved    assumption    of    risk. 
Dale  V.  Railway,  63  Mo.  loc.  ctt.  458,  et  seq. ; 
Porter  V.  Railroad,  60  Mo.  160;   Id.,  71  Mo. 
66,  36  Am.  Rep.  4M;   Devlin  v.  Railway,  87 
Mo.  loc.  dt.  549,  560.   The  test  under  the  rule 
in  the  federal  courts  is,  "not  in  the  exerdae" 
(by  the  servant)  "of  care  to  discover  dan- 
gers, but  whether  the  defect  is  known  or 
plainly  observable."    C.  O.  &  G.  R.  R.  Co.  v. 
McDade,  191  U.  S.  loc.  clt  68,  24  Sup.  Ot.  24, 
48  U  Ed.  96;   T.  &  P.  Ry.  v.  Archibald,  170 
V.  S.  loc  clt  671,  672,  18  Sup.  Ct  777,  42  L. 
Ed.  1188 ;   U.  P.  Ry.  v.  O'Brien,  161  TJ.  S.  loc. 
cit  457,  458,  16  Sup.  Ct  618,  40  L.  Ed.  7C6. 
This  disposes  of  the  only  contentions  pre- 
sented with  respect  to  assumpticMi  of  risk. 
■  [I,  9]  IV.  The  evidence  tended  to  show  the 
track    had    been    in    bad    condition    for    18 
months  or  more,  and  this  answers  the  sug- 
gestion that  there  was  no  proof  of  appel- 
lant's knowledge  of  that  condition.    The  in- 
structions, In  substance,  required  the  jury  to 
find,  before  returning  a  verdict  for  respond- 
ent, that  appellant  knew,  or  in  the  exercise 
of  ordinary  care  could  have  known,  of  the 
defect  In  time  to  have  avoided  the  injury 
by  the  exercise  of  ordinary  care.    It  is  said 
the  requirement  should  have  been  that  ap- 
pellant's knowledge,  actual  or  constructive, 
should  have  been  required  to  have  been  found 
to  have  been  in  time  "to  have  r^aired  the 
track."    The  shortest  time  the  evidence  tends 
to  ebow  the  bad  condition  existed  was  18 
months.    Further,  we  are  not  of  the  opinion 
that  a  railroad  company  can  be  held  to  have 
the  right,  after  the  knowledge  of  a  dangerous 
defect  to  operate  its  trains  over  the  track  con- 
taining It  for  any  time  after  discovery  with- 
out notice  or  warning  to  those  entitled  to  the 
protection  which  ordinary   care  would   af- 
ford. 

V.  Objections  are  made  to  instruction  2 
given  for  respond^it 

[18]  (a)  It  is  said  it  is  so  worded  as  to 
warrant  a  recovery  for  general  negligence 
rather  than  for  a  particular  defect  In  an 
introductory  sentence  the  instruction  told 
the  jury   they  should,  in  determining   the 


question  of  negligence,  "consider  only  the 
second  ground  of  negligence  pleaded,  *  •  • 
to  wit,  the  defective  track  and  roadbed." 
This  qualifies  the  rest  of  the  instruction, 
though  that  part  also,  submits  solely  the 
question  of  defective  track. 

[11]  VI.  It  is  argued  the  instruction  falls 
outside  the  petition  in  using  the  word  '^g^ 
to  describe  the  effect  of  a  low  joint,  when 
the  petition  alleged  that  the  low  joint  and 
other  track  defectSs  caused  the  car  to  "rode 
and  reel  and  lurch  and  jerk  with  an  unsteady 
and  uneven  movement."  We  think  the  "sag" 
of  the  car  falls  within  the  more  general 
words  of  the  petition. 

Vn.  Appellant  invokes  the  rules  that  in- 
structions (1),  which  authorize  a  verdict  up- 
on the  finding  of  predicated  facts  and  do  not 
cover  the  whole  case,  and  (2),  those  which 
assume  disputed  facts,  are  erroneous.  He 
does  not  point  out  wherein  these  rules  apply 
to  respondent's  instructions  in  this  case. 
Since  he  so  treats  the  objections,  we  may  con- 
tent ourselves  with  an  waswer  in  kind.  We 
find  no  error  in  the  Instructions,  when  meas- 
ured by  these  rules  of  whidi  appellant  can 
complain. 

[12,13]  VIII.  The  suggestion  Is  made  that 
the  verdict  is  against  the  physical  facts. 
There  Is  no  doubt  that  evidence  contravening 
a  recognized  natural  law  la  unworthy  of 
credence  and  will  be  given  none.  This  rec- 
ord does  not  seem  to  contain  any  evidence  to 
which  this  rule  applies.  The  alleged  vari- 
ance between  the  place  of  injury  as  testified 
to  by  some  witnesses  and  the  point  at  which 
there  was  other  evidence  tending  to  show 
blood  was  found  upon  the  rail  presented  a 
question  of  fact  for  the  jury  to  determine. 
In  such  circumstances  this  court  cannot  first 
determine  the  disiiuted  fact  and  then  apply 
the'~TUle  Invoked  to  defeat  respondent  Fur- 
ther, we  have  in  mind  no  natural  law;  ap- 
plicable to  any  undisputed  facts  in  this  rec- 
ord, which  could  require  a  finding  that  the 
Injury  could  not  have  occurred  at  either 
point  mentioned. 

[14]  IX.  Respondent  was  37  years  old  at 
the  time  he  was  Injured.  He  was  earning 
$125  per  month.  His  leg  was  taken  off  just 
below  the  knee.  He  suffered  much  pain,  and 
still  does,  and  is  likely  to  continue  to  do  so. 
He  was  in  the  hospital  approximately  10 
months.  The  evidence  was  that  "no  cushion" 
was  left  when  the  leg  was  taken  off,  and  it 
was  still  a  question  at  the  trial  whether  ha 
could  ever  use  an  artificial  leg.  He  has  not 
been  aUe  to  do  any  work  since  be  was  in- 
jured. No  contributory  negligence  was  con- 
clusively shown.  The  judgmait  is  for  $17,- 
000.  In  the  drcumstances  this  case  presents 
something' more  than  the  ordinary  case  of  the 
mere  loss  of  a  leg;  still,  we  regard  this  Judg- 
ment as  somewhat  excessive.  If  rei^ondent 
will  remit  $5,000  thereof  on  or  before  10 
days  frcnn  this  date,  the  judgment  will  stand 
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affirmed  for  the  residue  as  of  the  date  of  the 
verdict;   otherwise  the  Judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new 
trial. 
All  concur. 


MURPHY  et  al.  V.  BARRON.     (No.  21909.) 

(Supreme  Court  of  MisBonri,  DlvlaioB  No.  1. 

Dee.  80,  192a     Motion  for  Reheaiinff 

Denied  March  6,  1921.) 

1.  Appeal  and  error  «=> 1 097 (I)— Decision  on 
i    former  appeal  not  absolutely  oonduftlve. 

While  the  general  rule  ia  that  matters  de- 
cided on  one  appeal  will  not  be  considered  on 
second  appeal  in  the  same  case,  the  decision 
on  the  original  appeal  is  not  res  Judicata  in 
the  full  sense,  and  in  exceptional  drcumstances 
ma7  be  reviewed. 

2.  Appeal  and  error  «=»II98— Remand  for  fur- 
ther proceedings  In  accordance  with  opinion 

,  not  special  mandate  with  directions. 
■  Where  a  judgment  is  reversed  and  remand- 
-ed  with  specific  directions,  the  mandate  be- 
comes in  the  nature  of  a  special  power  of  at- 
torney and  must  be  followed  by  the  trial  court 
with  no  deviations,  but  the  rule  is  not  appli- 
cable where  a  judgment  is  reversed  and  re- 
manded for  further  proceedings  in  accordance 
with  the  opinion,  for  In  every  case  of  remand 
further  proceeding*  should  be  in  accordance 
with  the  opinion. 

3.  Appeal  and  error  <3=9l  195(4)— In  case  of 
flew  state  of  facts  trial  court  is  not  bound 
by  decision  on  former  appeal. 

When  a  new  state  of  facte  appears  on  a 
new  trial  following  an  appeal,  the  trial  court 
is  bound  by  the  decision  on  appeal  only  to  the 
extent  that  in  so  far  as  the  same  facta  appear 
it  must  follow  the  decision. 

4.  Appeal  and  error  <S=  1 097  (2)— Decision  on 
former  appeal  may  he  reconsidered  where  In- 
eorrect. 

A  decision  on  a  former  appeal  of  the  same 
case  may  be  reconsidered,  where  it  is  not  in 
harmony  with  other  decisions  and  no  injustice 
would  result,  or  where  by  inadvertence  prin- 
ciples of  law  have  been  incorrectly  dedared 
the  first  time  or  miatalte  of  fact  has  been  made 
or  injustice  would  be  done  by  adhering  to  the 
first  opinion. 

5.  Eminent  domain  <S=>246(3)— Failure  to  pay 
damages  within  10  days  Is  not  an  abandon- 
ment. 

Under  Rev.  St.  ls>09,  S  2362,  relating  to 
condemnation,  the  conuemnor  has  10  days  aft- 
er final  determination  of  the  amount  of  dam- 
ages within  which  to  decide  whether  it  will 
proceed  or  abandon,  and  a  dedsion  that  fail- 
nVe  to  pay  the  damages  awaraed  into  court 
>wMlhIn  10  days  after  the  award  would  work 
,fmi' 4^attdonment  of  the  proceedings  is  errone- 


6.  Eminent  domain  <&=>I58— Interplea  between 
rival  claimants  of  fund  resulting  from  eoi- 
demnatlon  not  proceeding  In  rem. 

Where  rival  claimants  to  the  fund  resulting 
from  condemnation  of  a  right  of  way  over  land 
filed  interpleaa,  the  proceeding  was  not  in  rem 
and  would  not  have  been  one  even  under  a  bill 
of  interpleader. 

7.  Eminent  domain  €=>234(l)— Award  of  dam- 
ages held  to  have  become  final  by  lapse  of 
time. 

Where  a  railroad  company  filed  condemna- 
tion proceemngs  in  August,  and  on  September 
29th  the  commissioners  filed  their  award  of 
damages  in  favor  of  several  claimants  to  the 
land,  the  true  owner  to  be  determined,  the 
award  by  the  following  March,  at  which  time 
one  of  the  claimants  of  the  land  filed  a  motion 
requesting  that  the  railroad  company  be  direct- 
ed to  pay  the  money  into  court  to  the  end  that 
the  claimants  might  interplead,  had  become 
final  unuer  Rev.  St.  1909,  §  2362,  and  enforce- 
able by  execution  in  favor  of  the  party  entitled. 

8.  Eminent  domain  <8=>I58— Court  may  decide 
contest  between  rival  claimants  to  award  in 
condemnation  procoedhio  without  payment 
Into  court. 

Where  the  award  in  condemnation  proceed- 
ings became  fixed  under  Rev.  St.  1909.  (  23C2, 
by  lapse  of  time,  and,  on  one  of  the  rival 
claimants  filing  a  motion  praying  that  the  same 
be  paid  into  court  so  that  the  parties  might 
interplead,  the  other  claimants  filed  their  in- 
terpleaa, the  trial  court  had  jurisdiction  to  de- 
termine the  right  of  tne  several  partiea  to  the 
fund,  although  it  was  not  yet  paid  into  court, 
and  none  of  the  parties  can  thereafter  collater- 
ally attack  the  determination  on  the  ground 
that  the  fund  was  not  brought  mto  court. 

9.  Eminent  domain  «s>l5&-ln  ease  of  rival 
claim*  to  fund,  court  may  compel  Interplea. 

In  case  there  are  rival  claims  to  an  award 
on  condemnation,  the  court  has  power  to  com- 
pel the  contending  claimants  to  interplead,  al- 
though it  cannot  issue  execution  for  the  fund 
until  the  party  entitled  is  determined. 

10.  Judgment  ^=3506— Parties  who  voluntarily 
Interplead  cannot  collaterally  attack  Judg- 
ment because  of  Informalities  of  pleadings. 

Where  parties  voluntarily  appeared  and 
came  to  issue  in  interpleader  proceedings,  they 
cannot  thereafter  collaterally  attack  the  judg- 
ment on  the  ground  of  informalities  in  the 
pleadings. 

11.  Interpleader  €=921— Ordinarily  fund  must 
be  brought  Into  court  or  bill  must  contain  an 
offer  to  bring  It  Into  court. 

In  most  jurisdictions  it  is  required  that  in 
formal  bills  of  interpleader  the  fund  be  brought 
into  court  or  that  the  bill  containing  offer  to 
bring  it  into  court 

12.  Appeal  and  error  ^=>I097(2)— Incorrect 
Judgment  on  termer  appeal  may  bo  reverted 
without  Injustlee. 

Where  a  decision  on  former  appeal  waa 
wrong,  the  court  may  change  the  same  on  sub- 
seqent  appeal  without  doing  any  injustice  to 
the  party  in  whose  favor  the  erroneous  deci- 
sion was  given. 
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13.  Courts  «=323 1  (38) —Judgment  disposing  of 
condemnation  award  held  not  to  directly  af- 
fect title  eo  w  to  give  Supremo  Ceart  Jurit- 
diction. 

A  jadgment  disposing,  between  rival  claim- 
Ants,  of  an  award  in  proceeding  for  condem- 
nation of  a  portion  of  the  land,  does  not  direct- 
ly affect  the  title  so  as  to  give  the  Supreme 
Court  jurisdiction  of  the  appeal,  where  the 
amoant  involved  was  below  its  judicial  amonnt, 
for  to  give  the  Supreme  Court  jurisdiction  the 
judgment  must  directly  affect  or  operate  on  the 
titie  itself. 

14.  Eminent  domain  «=3243(2)— Adjudication 
between  rival  daimants  to  award  held  de- 
termination of  title.' 

Where  rival  daimants  to  land,  a  portion  of 
which  vaa  taken  br  condemnation,  filed  inter- 
pleaa,  each  claiming  the  award,  the  adjudication 
M  a  determination  of  title  and  is  equallr  con- 
clnaive  as  if  the  question  of  title  was  litigated 
ia  some  of  the  more  ordinary  proceedings  for 
determination  of  that  question. 

15.  Judgment  «=>743(2)— Adjudication  held  de. 
terminatlve  as  to  title  to  entire  traot. 

Where  rival  claimants  to  a  parcel  of  land 
across  which  a  right  of  way  was  condemned 
set  np  their  conflicting  claims  by  interpleas 
with  each  claiming  the  award,  the  judgment 
on  the  interpleas  is.  a  condusire  adjudication 
ss  to  the  title  to  the  entire  parcel. 

Appeal  from  Circuit  Court,  Butler  County; 
Almon  Ing,  Judge. 

Action  by  Joseph  Murphy  and  another 
against  William  X.  Barron.  From  a  judg- 
ment for  plaintltTs,  defendant  appeahs.  Re- 
Tersed  and  remanded,  with  directions  to  ot- 
ter Judgment  for  defendant 

Amot  L.  Sheppard,  of  Poplar  Bluff,  for 
appellant. 

Henson  &  Woody,  of  Poplar  Bluff,  for  re- 
qiOBdentB. 

JAMES  T.  BLAIB,  P.  J.  This  Is  a  seccmd 
appeal  (Murphy  t.  Barron,  27Q  Mo.  282,  205 
S.  W.  49)  in  a  suit  to  quiet  title  and  in  eject- 
ment which  respcmdents  Instituted  in  1914. 
As  appears  from  the  record  and  the  former 
opinlan,  Joseph  Murphy  owned  the  laud  pri- 
or to  IDOl.  lu  that  year  a  suit  was  com- 
menced against  him  for  back  taxes  on  the 
tract  here  In  question  and  service  obtained. 
The  case  was  not  tried  until  June,  1903. 
Unrphy  was  then  in  the  penitentiary.  In 
October,  1903,  the  land  was  sold  under  the 
tax  Judgment  to  Oreen,  who,  three  days  lat- 
er, conveyed  to  the  present  appellant  Aft- 
er his  release  In  1906,  Murphy  took  posses- 
sion of  the  tract  and  retained  It  until  1914, 
when  he  was  ousted  imder  a  Judgment  in  an 
action  this  appellant  had  brought  aigalnst 
the  Baurtons  in  1904  as  more  fully  appears 
from  the  former  opinion.  Murphy  bad  con- 
veyed the  tract  to  Baurtoa  in  1902,  and 
Baurton  reconveyed  to  Murphy  and  bis  wife, 
these  respondents,  in  1901.    August  11„1911, 


the  Butler  County  Railway  began  proceed- 
ings to  condemn  a  right  of  way  across  the 
tract  and  made  the  present  respondents  and 
appelant  and  one  Horton  defendants  there- 
to alleging  that  all  claimed  the  land  and 
that  It  did  not  know  which  bad  title.  Sep- 
tember 18, 1911,  conimlssioners  were  appoint- 
ed   who   qualified,    and    on    September   29. 

1911,  filed  their  report  In  which  they  "as- 
sessed as  damages  to  the  owners"  (of  the 
tract  in  suit)  "to  wit  William  N.  Barron,  M. 
O.  Horton  or  Joseph  Murphy,  the  true  owner 
hereof  to  be  declared  and  decreed  by  the 
court  upon  the  trial  of  this  cause,  for  said 
strip  taken,  the  sum  of  ?100."    On  March  5, 

1912,  Murphy  filed  In  that  case  a  motion  to 
require  the  Butler  County  Railroad  to  pay 
into  the  court  the  amount  of  the  award  "to 
the  end  that  said  defendants  may  Interplead 
for  same."  This  motion  was  overruled  on 
Mardi  8,  1912,  and  in  the  order  the  court 
granted  Muiphy  "leave  to  answer  or  plead 
aa  or  before  the  first  day  of  the  next  r^nilar 
term  of  this  court,  to  which  this  cause  is 
continued." 

Thereafter  Barron,  the  present  appellant, 
and  Horton,  filed  a  pleading  In  the  nature  ot 
an  Interplea  admitting  they  daimed  title  to 
Ihe  tract,  alleging  they  were  the  owners 
thereof,  denying  that  the  Murphys  had  any 
interest  therein,  and  praying  a  decree  and 
order  that  the  damages  awarded  by  the  com- 
missioners be  directed  to  be  paid  to  them, 
Barron  and  Horton.  Joseph  and  Sarah 
Murphy,  the  present  respondents,  also  filed 
in  those  proceedings  their  plea  in  the  nature 
of  an  interplea  in  which  they  alleged  they 
were  the  owners  of  the  land  affected  and  en- 
titled to  the  $100  awarded  by  the  commis- 
sioners as  damages  for  the  taking  of  the 
right  of  way  across  it  They  denied  Barron 
and  Hortcm  had  any  interest  in  the  land,  and 
prayed  Judgment  "In  the  sum  of  $100  and 
costs."  The  court  heard  the  evidence  on 
these  conflicting  dalms,  found  that  Barron 
was  the  owner  of  the  land,  that  he  was  en- 
titled to  the  $100  awarded  as  damages  for 
the  taking  ot  the  right  of  way,  adjudged 
that  JosejAi  and  Sarah  Murphy  bad  no  title 
to  or  interest  in  or  to  the  land  or  to  the 
$1(X) .  damages  awarded  by  the  commission- 
ers, and  "that  upon  the  payment  into  court 
by  the  plaintiff  of  the  sum  aforesaid  that  the 
said  W.  N.  Barron  be  entitled  to  the  said 
sum  of  $100"  and  adjudged  the  costs  of  the 
proceeding  against  the  Murphys.  E^om  this 
Judgment  Joseph  and  Sarah  Murphy  appeal- 
ed to  the  Springfield  Court  of  Appeals,  where 
the  Judgment  was  affirmed.  Railroad  v. 
Barron  et  aL,  ITS  Mo.  App.  365,  158  S.  W. 
S72.  In  that  proceeding  and  on  the  issue 
concerning  the  right  to  the  $100  fund,  the 
evidence  was  confined  to  the  question  of  title 
to  the  land.  In  this  case  appellant  called 
Wm.  McGulre,  circuit  clerk  of  Butler  county. 
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Who  testified  he  was  circuit  clerk  at  the  tlmfi 
of  the  trial  of  the  Issues  between  respond- 
ents and  appellant  and  Horton  on  May  2, 
1912.  He  produced  a  receipt  which  reads  as 
follows: 

'Toplar  Bluff,  Ate,  May  23,  1912. 
"Received  of  "Williajn  McGulre,  circuit  derk 
of  Butler  county,  Missouri,  the  sum  of  one 
hundred  ($100.00)  dollars,  payment  in  full  for 
a  strip  of  ground  taken  for  railroad  right  of 
way  by  the  Butler  County  Hailroad  Company, 
a  corporation,  wliich  strip  of  ground  is  more 
particularly  described  ip  the  report  of  tbe  com- 
missioners filed  in  this  court  on  the  29th  day 
of  September,  1911;  and  the  above  amount 
being  the  amount  awarded  by  said  commis- 
sioners. William  N.  Barron, 

"By  Earl  V.  Walker." 

McGnlre  testified  he  had  no  record  of  the 
receipt  of  this  sum  from  the  Butler  County 
Railroad  Company;  that  he  paid  It  to  Walk- 
er, Barron's  agent,  on  the  date  named  In  the 
receipt,  and  took  the  receipt  for  It;  that 
funds  of  the  kind  did  not  go  upon  his  ab- 
stract of  fees  collected,  but  were  listed  by 
him  and  kept  in  a  separate  trust  fond  ac- 
count; that  this  list  was  revised  and  rewrit- 
ten as  payments  were  made  from  it  and  old 
lists  then  destroyed;  that  he  did  not  pay  it 
out  of  his  own  money,  but  that  the  sum  canle 
to  him  from  the  Butler  County  Railroad; 
that  he  had  no  recollection  when  the  money 
was  paid  to  him.  Appellant  testified  that 
the  Butler  County  Railroad  did  not  pay  the 
$100  award  to  the  circuit  clerk  until  after 
May  2,  1912,  but  that  it  was  paid  in  before 
May  23,  1912,  when  he  received  the  money. 
Other  facts  appear  from  the  opinion  on  the 
former  appeal.  On  the  second  trial  the  Mur- 
phys  had  Judgment,  and  tbls  appeal  fol- 
lowed. 

I.  On  the  former  appeal  in  this  case  it  was 
held,  among  other  things,  that  the  Butler 
circuit  court  had  no  Jurisdiction  to  try  the 
issues  made  by  the  interpleas  of  respondents 
and  appellant  and  Horton  In  their  contest 
for  the  damages  awarded  the  owners  of  the 
land  involved  in  that  and  in  this  case,  and 
that,  consequently,  the  trial  and  Judgment  In 
that  proceeding  could  constitute  no  obstacle 
to  the  assertion  by  respondents  against  ap- 
pellant of  title  in  this  case.  Appellant' con- 
tends the  decision  on  the  former  appeal  was 
wrong  on  the  record  then  before  this  court, 
fs  wrong  for  the  same  and  additional  reasons 
on  the  present  record,  and  that  the  question 
should  be  re-examined.  Respondents  insist 
the  holding  on  the  former  appeal  was  such  a 
determination  of  the  question  that  It  is  not 
DOW  open  to  question. 

[1]  (1)  The  decision  on  the  former  appeal 
is  not  res  adjudlcata  in  the  fall  sense. 
Mangold  v.  Bacon,  237  Mo.  loc.  dt  517,  141 
S.  W.  650.  It  is  not  a  Judgment  from  which 
the  court  cannot  legally  depart  on  this  sec- 
ond appeal  In  the  same  case.  Under  the  de- 
cisions In  this  state  it  was  not  an  absolute 


.  and  final  determiiiadcMi  of  all  matters  decid- 
ed of  such  inexorable  force  that  the  court 
mast  adhere  to  It  on  tills  appeal  at  all  events 
and  whether  it  be  right  or  wrong.    The  geaa- 
eral  rule  is  that  matters  decided  oa  one  ap- 
peal will  be  considered  settled  on  a  second 
appeal  In  the  same  case,  unless  exceptional 
circumstances  call  for  a  re-examinati<Mi  of 
them.    A  discussion  of  the  nature  of  the  ex- 
ceptional circumstances  which  warrant  a  re- 
exandnatlMi  of  questions  decided  on  a  for- 
mer appeal  is  found  in  (he  case  above  cited. 
It  follows  that  the  decisions  cited  by  re- 
spondents (Donnell  v.  Wright,  147  Mo.  loc 
dt.  647,  49  S.  W.  874  and  the  Uke)  in,whldi 
this  court  considered  the  effect  in  a  second 
action  of  a  previous  and  final  adjudication 
of  tbe  same  matter  are  not  in  point 

[2  J  (2)  Respondents    also    rely    upon    the 
rule  announced  in  McLure  v.  Bank,  263  Ho. 
loc.  cit.  136,  172  S.  W.  336,  and  cases  died. 
Those  cases  deal  with  the  efTect  of  a  rever- 
sal  of  a   judgment  and  remandment  of  a 
cause   H-lth  spedflc  directions   to  the  trial 
court  as  to  the  Judgment  to  be  entered  or 
the  course  to  be  pursued.    In  such  cases  it 
becomes  the  duty  of  the  trial  court  to  do  the 
things  directed.    The  "mandate  is  in  the  na- 
ture of  a  special  power  oi  attorney"  (Keaton 
V.  Jomdt,  259  Mo.  loc  dt  190,  168  S.  W. 
734),  and  the  trial  court  has  no  power  "to 
enter  any  other  Judgment,  or  to  consider  or 
determine  other  matters  not  included  in  the 
duty  of  entering  the  Judgment  as  directed" 
(Stump  V.  Hornback,  109  Mo.  loc.  cit.  277, 18 
S.  W.  37;  Chouteau  v.  Allen,  74  Mo.  loa  dt 
59),    In  case  directions  are  given.  It  Is  its 
duty  "to  do  those  things,  and  those  only, 
which  it  is  directed  to  do  by  tbe  mandate 
contained    in    the    Judgment"    (Keaton    v. 
Jomdt,  supra),  which  in  that  case  Induded 
a  direction  to  enter  Judgment  with  respect 
to  designated  parties  and  to  try  a  Q)edfied 
issue.     If  no  directions  are  given  on  a  first 
appeal  and  there  is  "a  simple  reversal  and 
remanding,"  the  rule  does  not  apply.    Chou- 
teau V.  Allen,  suprff.    In  the  instant  case  the 
Judgment  was,  on  the  first  appeal,  reversed 
and  the  cause  was  "remanded  to  the  Batler 
drcuit  court  for  further  proceedings  In  ae- 
cordance    with    this    opinion."      Murphy  v. 
Barron,  275  Mo.  loc.  dt  297,  205  S.  W.  «. 
Tbls  is  no  more  than  a  "simple  reversal  and 
remanding."     The  words  "for  further  pro- 
ceedings In  accordance   with   this   opinion" 
added  nothing  which  would  not  have  been 
necessarily  Implied  had  they  been  omitted. 
E>very  case  which  is  remanded  is  remanded 
"for    further    proceedings,"    whether    tho« 
words  are  used  or  not,  and  snch  further  pro- 
ceedings are  expected  to  be  "in  accordance 
with"  the  opinion  rendered.    That  they  may 
be  is  perhaps  one  of  the  puriMses  of  tiie  re- 
quirement that  opinions  must  be  in  writing. 
The  words  used  do  not  import  a  direction  of 
spedfied  things,  which  is  necessary  to  bring 
the  case  within  the  rule  oonoeming  reversalf 
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CLitd  remandments  "with  dlrectioiis.''  In 
Quiaeaberry  v.  Ghenault,  97  S.  W.  803,  30 
^y.  Law  Bep.  229,  the  Court  of  Appeals  of 
Kentu<^  reversed  a  Judgment  on  a  verdict 
XBtained  (mi  an  issue  submitted  out  of  chan- 
cery and  remanded  the  cause  "for  proceed- 
ings consistent  with  the  opinioo."  The  trial 
court,  on  motion,  entered  Judgment  for  the 
party  successful  on  the  appeal.  It  was  held 
the  court  should  have  resubmitted  the  Issue 
to  a  Jury,  ccmformlng  its  rulings  on  evidence 
and  Instructions  to  "the  opinion  of  this 
coorL"  It  was  further  held  that  unless  the 
evidence  waa  in  substance  the  same  a  per- 
eniptory  Instruction  should  have  been  given. 
On  the  next  previous  a]»>eal  (Chenault  r. 
gulsenberty,  81  S.  W.  600,  26  Ky.  Law  Bep. 
462),  the  court  held.  In  effect,  that  the  evi- 
dence for  plaintiff  on  the  trial  there  review- 
ed was  not  sufficient  to  support  a  verdict  for 
blm.  It  was  this  holding  It  had  in  mind 
when  it  said  that  a  peremptory  instruction 
for  defendants  should  be  given  If  the  evi- 
dence was  substantially  the  same;  The  de- 
dalon  is  aome  authority  for  the  proposition 
that  a  remandment  "for  proceedings  conslst- 
^>t  with  this  opinion"  does  not  amount  to  a 
remandmoit  with  dlrectioos  within  the  rule 
te^MOdents  invoke.  It  is  the  general  rule 
that  unless  frcHn  an  opinion  It  Is  apparent 
finally  was  Intended  it  will  not  be  implied 
ttom  it.  Byan  v.  Tomlinson,  30  CaL  loc.  dt 
646;  Myers  v.  McDonald,  66  Cal.  loc.  dt. 
16i,  165,  8  Pac.  809.  It  seems  hardly  op«a 
to  Question  that  every  remandment  is  made 
*Y<Nr  further  proceedings"  and  that  such  pro- 
ceedings are  intended  to  be  "in  accordance 
with  the  opinion";  that  the  use  of  the  words 
mentioned  adds  nothing,  as  stated.  To  ap- 
ply, because  of  them,  the  rule  Invoked,  would 
amount  to  transforming  every  reversal  and 
remandment  Into  a  reversal  and  remandment 
"with  directions"  and  would  leave  this  court 
at  a  loss  to  explain  the  pains  to  which  It  has 
gone  to  distinguish  a  simple  reversal  and 
remandment  from  one  with  directions.  The 
terms  are  constantly  used  and  do  not  hare 
the  meaning  which  respondents  ascribe  to 
them;   and  the  point  Is  so  ruled. 

[3]  (3)  When  a  new  state  of  facts  appears 
on  a  retrial  following  an  ai(peal,  the  trial 
court  is  "bound  only  by  our  decision  on  the 
former  appeal  to  the  extent  that,  if  the  same 
facts  appeared,  it  would  follow  our  decision. " 
WllUams  V.  Butterfleld,  214  Mo.  loc.  dt.  429, 
114  S.  W.  13,  19;  Puchs  v.  St.  Louis,  167 
Mo.  loc.  dt.  «52,  653,  67  S.  W.  610,  67  L.  B. 
A.  136.  "If  the  facts  on  the  trial  anew  pre- 
sent a  different  case  from  that  presented  on 
the  first  trial  to  the  appellate  court,  the  trial 
court  will  be  bound  by  the  prior  dedsion 
only  so  far  as  the  principles  of  law  then  de- 
clared are  aK)Iicable  to  the  new  state  of 
facts."  May  v.  Crawford,  IBO  Mo.  loc.  dt 
625,  51  S.  W.  693,  699 ;  Benton  v.  St  Louis, 
248  Mo.  loc.  dt  102,  103,  164  S.  W.  473;  Fln- 
negan  r.  Ballroad,  244  Mo.  loc.  dt  662,  668, 
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149  S.  W.  612.  Nome  of  whidi  Is  to  be  un- 
derstood to  exdude  the  rule  referred  to  un- 
der (1)  supra. 

[4]  (4)  Is  this  case  within  the  exoqttions 
to  the  general  rule  that  a  dedsiooi  on  appeal 
becomes  the  law  of  the  case  on  a  retrial  f<d- 
lowing  the  return  of  the  case  to  the  trial 
court?  In  Mangold  v.  Bacon,  supra,  the  rule 
respecting  a  re-examination,  <m  substantially 
the  same  .facts  and  pleadings,  of  questions 
dedded  on  a  former  appeal,  is  stated  as  fol- 
lows: 

"Whether  from  grace  or  right  when  cogent 
and  convindog  reasons  appear,  sndi  [1]  as 
lack  of  harmony  with  other  dedsions  and  where 
no  injustice  or  hardsbip  would  flow  from  a 
cUange,  or  [2]  where  by  inadvertence  prind- 
plea  of  law  have  been  incorrectly  declared  the 
first  time,  or  [3]  mistake  of  fact  has  been 
made,  or  [4]  injustice  to  the  rights  of  parties 
would  be  done  by  adhering  to  tlie  first  opinion, 
then  the  exceptions  to  the  rule  have  play  and 
it  is  our  duty  to  re-examine  and  correct  our 
own  errors  on  the  second  appeal  In  the  same 
case." 

The  question  we  are  asked  to  examine  is 
that  which  concerns  the  Jurisdiction  of  the 
Butler  drcuit  court  to  try  the  issues  on  the 
pleas  In  the  nature  of  interpleas  in  the  con- 
demnation proceedings.  In  the  former  opin- 
ion It  was  stated  that  the  HOO  awarded  by 
the  commissioners  in  the  condemnation  pro- 
ceedings to  cover  the  value  of  the  appropriat- 
ed part  of  the  tract  In  suit  was  never  paid 
Into  court,  but  that  the  fund  was  paid  direct- 
ly to  Barron,  the  appellant  here.  It  was  said 
that  the  Judgment  for  the  payment  of  the 
money  was  rendered  In  the  exerdse  of  an  ex- 
traordinary power,  condemnation  of  private 
property  for  public  use,  and  that  such  power 
could  be  exerted  only  "where  the  plain  letter 
of  the  law  permits  it  and  under  a  careful  ob- 
servance of  the  formalities  prescribed  for  the 
owner's  protection."  Attention  was  called  to 
the  fact  that  the  condemnor  could  not  take 
possession  until  the  damag^es  awarded  were 
paid  to  the  owner  or  paid  into  court  for  him, 
and  it  Is  restated  that  the  $100  was  never 
"paid  Into  court  for  any  purpose" — that  the 
money  was  In  possession  of  the  railroad  com- 
pany. The  opinion  then  states  the  question 
to  be  whether,  in  the  circumstances  stated, 
"the  court  aded  within  its  Jurisdiction  In 
making  the  order  that  it  (the  fund)  be  paid 
by  the  railroad  company  directly  to  this  re- 
spondent" (appellant  here)  "so  that  its  ad 
amounted  to  an  adjudication  of  this  title." 
Attention  was  called  to  the  fact  that  Barron 
was  both  the  managing  officer  of  the  railroad 
and  a  daimant  of  the  fund  and  that  the 
road  did  not  complete  the  condemnation  by 
paying  the  money,  but  kept  It  and  "stood  by 
to  await"  what  Barron  "might  do  in  its  in- 
terest or  his  ovm,  as  the  case  might  be."  It 
was  also  stated  and  somewhat  stressed  that 
It  was  '^Dece88ary  for  the  railroad  company 
to  pay  to"  the  drcult  derk  the  amount  as- 
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Beased  within  10  days  from  tlie  filing  of  the 
report,  nnleBs  It  should  elect  within  that 
time  to  abandon  the  proceedings.  It  was 
pointed  out  that  the  issue  on  the  Interpleas 
concerned  only  the  fnnd  and  Involyed  noth- 
ing which  concerned  the  railroad.  The  opin- 
ion holds  that  the  prompt  payment  of  dam- 
ages 1b  required  so  that  the  public  will  suffer 
no  delay  and  so  that  claimants  of  the  prop- 
erty may  promptly  press  their  conflicting 
claims  for  the  fund  which  then  stands  in  lieu 
of  the  land  taken;  and  that  the  company 
may  not  use  its  "extraordinary  powers 
•  •  •  in  aid  of  a  personal  controversy." 
The  opinion  concludes: 

"The  jurisdiction  of  the  court  In  the  deter- 
mination of  such  collateral  controversies  arises 
from  the  possession  of  the  fund  alone.  The 
proceeding  is  in  rem  and  jnrisdiction  cannot 
exist  Tsithout  the  res.  It  was  no  more  effec- 
tive to  determine  which  wonld  be  the  owner  of 
the  land  than  would  be  the  determination  of 
arbitrators  outside  of  court.  It  is  lunecessary 
to  determine  what  effect  a  Judicial  determina- 
tion of  the  ownership  of  sudi  a  fund  in  the 
hands  of  the  derk  inisbt  have  upon  the  col- 
lateral question  of  ownership  of  the  remaining 
land." 

First,  as  to  the  difference  In  the  facts  of 
this  and  the  former  record. 

(a)  The  record  on  the  first  appeal  did  not 
show  the  truth  of  the  matter  respecting  the 
payment  of  the  fund  to  Barron.  It  was  not 
In  fact  paid  to  him  by  the  Butler  County 
Railroad,  bat  was  paid  to  him  by  the  cir- 
cuit clerk  of  Butler  county.  It  was  paid  to 
the  clerk,  howeTer,  after  the  trial  of  the  Is- 
sues on  the  so-called  interpleas,  and  was  not 
in  his  hands  at  the  time  of  that  trial.  It 
does  not  appear  in  what  way  this  difference 
In  the  facts  could  affect  the  ruling  made. 
There  Is,  so  far  as  concerns  any  prlndplia  an- 
nounced or  apidied  In  the  former  opinion,  no 
substantial  difference  between  a  payment, 
after  the  trial  of  the  Interpleas,  to  Barron 
by  the  clerk  and  a  payment  to  him  by  the 
railroad  company.  The  basis  of  the  decisive 
ruling  Is  the  fact  that  the  fund  was  not 
In  court  when  that  trial  was  had.  That  fact 
Is  the  same  on  both  records  and  Is  now  tes- 
tified to  by  appellant  This  seems' to  be  the 
only  suggested  difference  in  the  facts  and  is 
not  such  a  difference  as  to  call,  of  Itself,  for 
a  different  ruling. 

[I,  t]  (b)  If  the  former  opinion  is  to  be  un- 
derstood to  hold  that  the  effect,  under  sec- 
tion 23C2,  R.  S.  1900,  of  a  failure  of  the  rail- 
road to  pay  the  damages  awarded  Into  court 
within  10  days  after  the  award  was  made 
was  to  work  an  abandonment  of  the  proceed- 
ings, it  Is  brought  into  conflict  with  State 
ex  rel.  v.  Fort,  ISO  Mo.  loc.  cit.  112  et  seq.,  79 
S.  W.  167,  and  an  opinion  in  State  ex  rel.  v. 
Withrow,  24  S.  W.  638,  which,  though  It  Is 
nnofficlol,  is  the  expression  of  the  view  of 
four  learned  and  eminent  Judges  of  this 
court.   The  true  rule,  so  far  as  concerns  the 


question  here.  Is  that  the  coadenmins  oom- 
pany  has  10  days  after  the  final  determina- 
tion of  the  amount  of  damages  within  which 
to  decide  whether  It  wUl  proceed  or  abandon. 
It  was  also  held  in  the  former  opinion  that 
the  proceeding  on  the  Interpleas  was  one  In 
rem.  This  is  not  the  case  even  under  a  bill  at 
Interpleader.  Maclennan  on  Interpleader,  ppi,  i 
76,  77. 

[7-11]  (c)  From  this  record,  the  dates  al- 
ready given,  the  character  of  the  Interpleas, 
and  the  course  pursued.  It  Is  dear  the  award 
had  become  final  and  that  no  proceeding  for 
a  reassessment  under  section  2362,  R.  S.  1009, 
was  pending  or  allowable  after  the  lapse  of 
time  shown.  It  follows  that  there  was  an 
existing  and  final  award  or  Judgment  (Mai^ 
Un's  B:x'r  v.  St  Louis,  139  Mo.  loc.  dt.  259, 
260,  41  S.  W.  231 ;  Union  Depot  Co.  v.  Fred- 
erick, 117  Mo.  lot  dt  146  et  seq.,  21  a  W. 
1118,  1130,  26  S.  W.  350),  enforceable  by  ex- 
ecution under  section  2362,  R.  S.  1909, 
against  the  condemning  railroad  and  In  favor 
of  "the  party  entitled  to  such  damages."  In 
this  situation  Joseph  Mnrphy  filed  his  mo- 
tion for  payment  of  the  fund  Into  court  so 
that  "defendants  may  Interplead  for  same." 
The  trial  court  was  thus  confrcmted  with  a 
motion,  In  effect,  for  execution  by  one  claim- 
ant when  both  the  petition  In  condemnation, 
the  terms  of  the  award  of  the  commissioners, 
and  Murphy's  motion  Itself  had  advised  It 
that  Barron  and  Horton  also  dalmed  the 
whole  award.  "The  party  entitled  to  the 
damages"  had  not  been  determined.  The  mo- 
tion could  not  well  be  sustained  until  that 
was  done.  The  court  overruled  It  There- 
uiwn  the  Murphys  and  Barron  and  Horton 
filed  pleas  in  the  nature  of  Interpleas.  tadi 
side  claiming  title  to  the  land  and  the  fund 
and  denying  that  the  others  had  any  title  or 
Interest  therein.  Barron  and  Horton  a^ed 
that  the  fund  be  ordered  paid  to  them,  and 
the  Murphys  asked  Judgment  for  It  and  for 
costs.  They  Invoked  the  Judgment  of  the 
court  and  the  court  heard  them.  The  evi- 
dence related  solely  to  the  title  of  the  re- 
spective parties.  The  court  found  that  Bar- 
ron owned  the  land  and  was  entitled  to  the 
award  and  that  the  Murphys  had  no  title  to 
the  land  and  no  interest  in  the  award,  and 
ordered  the  mony  to  be  paid  over  to  Barron 
when  paid  into  court.  This  order  or  Judg- 
ment became  final,  and  Barron  was  paid  tbe 
SIOO.  On  the  former  appeal  It  was  held  this 
Judgment  was  a  nullity  because  the  fund  was 
not  In  court  at  the  time  of  the  trial  of  the 
pleas  and  the  court  had  no  Jurisdiction  or 
power  to  try  them  until  it  was  in  court  If 
this  ruling  was  the  law  when  made  here,  it 
was  the  law  when  the  Issue  on  tlie  Interpleas 
was  made  up,  and  the  trial  court  was  at 
that  time  in  this  situation:  It  had  before  it. 
an  award,  final  and  enforceable  by  execution 
in  favor  of  the  "party  entitled"  to  it.  It 
I  could  not  Issue  an  execution  to  bring  iu  the 
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Aind  until  it  detennlned  who  was  so  entitled, 
euad  it  could  not,  if  the  former  opinion  is 
iright,  determine  who  was  entitled  nntil  it 
secured  the  fund,  the  payment  of  which 
oould  be  coerced  only  by  execution  in  favor 
of  the  "party  entitled"  to  the  fund.  It  had 
power  to  require  the  contending  claimants 
to  Interplead.  It  has  beeo  so  held.  K.  C.  & 
Atl.  Ry.  V.  View,  156  Mo.  loc.  clt  618,  67  S. 
^V.  565:  Hilton  T.  City,  99  Mo.  loc.  clt  206, 
207.  12  S.  W.  667.  The  parties  made  no  ob- 
jection to  the  informal  manner  in  which  they 
xrere  brought,  or  came,  to  issue.  They  come 
In  volontarily.  It  is  obvious  they  cannot  now 
raise  formal  objection  to  the  pleadings.  The 
present  attack  upon  the,  Jodgment  is  collat- 
eraL  The  Issue  as  to  the  right  to  the  fund 
was  dearly  enough  made  and  was  trfed.  It 
is  required  in  most  Jurisdictions  that  in  for- 
mal bills  of  interpleader  the  fund  be  brought 
into  court  or  that  the  bill  contain  an  ofCer  to 
bring  it  in.  Williams  v.  Walker,  2  Bicb.  Elq. 
(S.  C.)  loc  cit  294,  295,  46  Am.  Dec.  53; 
Phoenix  Ins.  Co.  t.  Carey,  80  Conn.  loc.  cit. 
432.  68  Atl.  993:  23  Gyc.  23.  IS  R.  C.  L.  230. 

We  have  not  been  able  to  find  authority 
for  the  proposition  that  in  such  a  proceeding 
when  a  suit  has  proceeded,  without  objection, 
interpleas  have  been  filed  and  the  Issue  tried, 
that  the  decree  can  be  held  void  on  collateral 
attack  merely  because  the  fund  was  not  ac- 
tually in  court  when  the  hearing  was  had 
and  the  decree  entered.  The  reason  for  re- 
quiring the  payment  of  the  fund  into  court 
or  an  offer  In  the  bill  to  pay  It  in  is  that  the 
court  may  take  control  of  the  fund  before 
discharging  the  plaintiff  who  files  the  bill, 
and  to  prevent  abuse  of  the  proceedings. 
Home  Ldfe  Ins.  Co.  v.  Caulk,  86  Md.  loc.  cit. 
388.  38  Atl.  901;  Story's  Eq.  PI.  |  291;  Bliss 
V.  French,  117  Mich.  loc.  ciL  640,  641,  76  N. 
W.  73.  The  omission  of  an  otter  to  pay  the 
fund  into  court,  though  it  is  not  in  fact  paid 
in,  does  not  render  the  bill  demurrable  ac- 
cording to  some  decisions.  Blue  y.  Watson, 
69  Miss.  loc.  clt.  626 ;  Bliss  v.  French,  supra. 
It  is  otherwise  in  some  other  Jurisdictions. 
If  no  injnnction  is  aslced.  It  is  said  to  be 
sufiSdent  to  offer  to  pay  in  and  be  ready  to 
do  so  when  directed.  Shaw  v.  Cbeeter,  2 
Edw.  Ob.  (N.  Y.)  loc.  dt.  406.  The  faUure  to 
make  such  an  offer  in  the  bill  is  waived  If 
no  objection  is  -  seasonably  made.  Cobb  v. 
Bice,  180  Mass.  loc.  clt.  234.  The  court  took 
jurisdlctlCNB  and  rendered  Judgment  in  the 
absence  of  the  fund  in  Dunton  v.  Sliarpe' 
(Miss.)  11  South.  168,  treating  the  objec- 
tion as  waived.  Doubtless  in  such  proceed- 
ing the  court  can  and  shonid  require  the  fund 
to  be  paid  in  before  proceeding  under  the 
bilL 

This  case  was  not  strictly  an  interpleader 
rait.  It  waa  a  oonteat  over  a  fund  to  which 
one  of  the  daimanta  was  ^itltled.  The  Mis- 
souri cases  already  dted  show  the  court  had 
Jurisdiction  to  aettle  the  controversy  between 
the  conflicting  claimants.    We  are  not  now 
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prepared  to  hold  that  the  absence  of  the  fund 
deprives  the  court  of  such  Jurisdiction  In  a 
case  in  which  payment  of  the  fund  into  court 
can  be  compelled  only  by  execution  and  the 
execution  can  only  be  Issued  after  a  trial 
of  the  ownership  of  the  fund  by  a  court  hav- 
ing Jurisdiction.  So  to  hold  would  be  to 
hold  that  a  valid  Judgment  oould  not  be  en- 
forced at  all,  except  at  the  will  of  the  Judg- 
ment debtor.  We  are  of  opinion  that  we 
were  in  error  in  the  circumstances  of  this 
case  in  holding  the  contrary  on  the  totiaer 
appeal. 

[12]  (d)  The  former  opinion  is  in  ocmflict 
with  other  dedslons;  It  inadvertently  de- 
clares an  incorrect  rule  in  a  matter  of  pub- 
lic concern,  i.  e.  condemnation  proceedings; 
it  seems  to  give  a  wrong  construction  to  an  im- 
portant feature  of  the  condemnation  statute ; 
it  is  out  of  line  with  respect  to  the  character 
of  interpleader  proceedings.  No  injustice 
can  be  done  to  third  parties  by  dianging  the 
holding,  and  none  is  done  respondents  unless 
it  be  an  injustice  in  every  case  to  correct  an 
erroneous  holding  once  made  and  found  the 
decision  upon  a  correct  view  of  the  law  rath- 
er than  npon  some  other.  This  is  not  the 
sort  of  "injustice"  which  prevents  the  excep- 
tions to  the  general  rule  from  applying.  We 
hold  the  former  decision  comes  within  the 
exertions.  This  makes  it  necessary  to  de- 
termine whether  the  finding  or  Judgment  on 
the  interpleas  bars  respondents'  present 
claim  of  tiUe. 

II.  Does  the  trial  of  the  question  of  title 
In  the  contest  over  the  ownership  of  the 
$100  fund  and  the  final  Judgment  adverse 
to  respondents  thereon  estop  them  to  relltl- 
gate  the  question  of  title  in  this  case  and  as 
against  appellant,  who  was  successful  as 
against  respondents  In  the  contest  over  the 
fund? 

[131  (1)  The  Judgment  in  the  contest  over 
the  fund  did  not  directly  affect  the  titie  to 
the  land  in  sudi  sense  as  to  give  this  court 
Jurisdiction  of  the  appeal  in  that  proceeding. 
It  was  so  held  in  Hilton  v.  St  Louis,  129  Mo. 
loc.  dt.  891,  892,  81  S.  W.  771,  on  facts  ,some- 
what  like  those  in  this  case.  In  that  case, 
as  in  this,  on  the  trial  of  the  rights  of  par- 
ties defendant  in  condemnation  proceedings 
to  the  fund  awarded,  the  sole  question  in  is- 
sue was  the  ownership  of  the  land  taken  and 
damaged,  but  it  was  held  this  court  had  no 
Jurisdiction  because  the  Judgment  in  that 
controversy  did  not  directly  afSect  title. 
That  case  and  others  hold  that  to  give  this 
court  Jurisdiction  it  Is  not  enough  that  the 
pleadings  draw  in  question  the  title  or  that 
a  determination  of  title  is  necessary  to  a  so- 
lution of  the  issues,  but  to  give  Jurisdiction 
here  on  that  ground  the  Judgment  sought  or 
rendered  must  direcUy  affect  or  operate  on 
the  title  itself.  Davis  v.  Watson,  158  Mo. 
loc.  dt  196,  69  S.  W.  65;  Price  v.  Blanken- 
Bhlp,  144  Mo.  loc.  dt  206  et  seq.,  46  S.  W. 
1128 ;  Cox.  T.  Barker,  150  Ma  434,  61  S.  W. 
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1051;  Kennedy  t.  Duncan,  224  Mo.  loc.  dt 
664,  666,  123  S.  W.  856,  and  cases  cited; 
Rothrock  v.  Lumber  Co.,  146  Mo.  loc.  clt  58, 
59,  4T  S.  W.  907 ;  Stough  v.  Light  &  Power 
Co.,  217  8.  W.  loc.  dt  519,  and  cases  cited. 
The  Judgment  In  this  case  had  no  such  effect. 
That  rule  la  applied  because  of  a  constitution- 
al direction  that  Jurisdiction  shall  be  taken 
by  this  court  on  appeal  when  title  to  real 
estate  is  luTOlved  and  because  of  the  con- 
struction given  by  this  court  to  that  man- 
date. 

[14]  (2)  It  does  not  follow  from  this  rale 
wbich  governs  appellate  Jurisdiction  that  ti- 
tle was  not  tried  on  the  Interpleas  in  such 
sense  as  to  bar  a  relitigation  of  that  question 
between  the  parties  to  this  case.  That  de- 
pends upon  a  different  principle'.  As  stated, 
the  statute,  as  does  the  Constitution,  gives 
the  award  to  the  owner  of  the  land  taken 
and  damaged;  the  interpleas  put  the  title 
in  issue;  the  record  Jiere  conclusively  shows 
the  court  tried  that  single  issue,  and  tliat  its 
finding  was  upon  that  issue.  It  was  upon  tliis 
sole  issue  that  the  right  to  the  award  depend- 
ed and  was  determined.  Though  the  cause  of 
action  be  different,  yet  are  respondents 
estopped  by  the  verdict  or  finding  "as  to  the 
point  or  question  actually  litigated  and  de- 
termined in  the  original  action."  State  ex 
rel.  Water  Co.  v.  Eastin,  278  Mo.  loc.  dt.  668, 
669,  213  S.  W.  69;  State  ex  rel.  v.  Mining 
Co.,  262  Mo.  loc.  dt.  501,  502,  171  S.  W.  356 ; 
Hlckerson  v.  City  of  Mexico,  58  Mo.  loc.  dt. 
64,  66;  Estes  v.  Nell,  140  Mo.  loc.  dt  646, 
649,  650,  41  S.  W.  940;  State  ex  rel.  v. 
Brancb,  184  Mo.  loc.  clt  603,  604,  86  S.  W. 
226,  56  Am.  St  Rep.  533 ;  Sampson  v.  Mitch- 
ell, 125  Mo.  loc.  dt.  230,  28  S.  W.  768 ;  Sconce 
V.  Long  Bell  Lbr.  Co.,  54  Mo.  App.  loc.  dt 
612,  513.  Mr.  Bigelow  denominates  estoppel 
of  this  kind  as  estoppel  by  verdid.  Bigelow 
on  Estoppel  (6th  Ed.)  p.  100  et  aeq.  He 
quotes  (pages  104,  106)  with  approval  from 
Outrnm  v.  Morewood,  8  East  846,  In  which 
Lord  Ellenborough  said: 

"But  if  it  be  said  that  by  the  freehold  coming 
in  debate  must  be  meant  a  question  respecting 
the  same  in  a  suit  in  which  the  freehold  is  im- 
mediately recoverable,  as  in  an  assize  or  writ 
of  entry,  I  answer  that  a  recovery  in  any  one 
•nit  upon  issue  Joined  on  matter  of  title  is 
«qually  conclusive  upon  the  subject-matter  of 
such  title." 

See,  further  Baumhoff  v.  Railroad,  205  Mo. 
loc.  dt  263  et  seq.,  104  S.  W.  5,  120  Am.  St 
Rep.  745;   15  R.  C.  L.  J  450  et  seq. 

[1(]  (3)  The  actual  issue'  made  ctmcemed 
the  title  to  the  whole  40  acres  across  which 
the  right  of  way  ran.  The  evidence  related 
in  all  respects  to  the  title  to  the  entire  tract 
The  deeds  and  records  offered  Induded  the 
whole.  The  sole  effort  of  each  party  was 
to  show  title  to  the  whole  and  by  this  means 
substantiate  his  claim  to  the  fund  which  rep- 
resented but  a  part  of  the  whole.  Is  the 
estoppel  of  the  finding  or  verdict  limited.  In 


these  circumstances,  to  tbe  strip  taken  for 
right  of  way,  or  does  its  bar  extend  to  this 
controversy  over  the  title  of  that  part  of  the 
40  acres  not  taken  for  right  of  way?  Let  It 
be  conceded  that  a  grantee  of  the  MuriAys 
might  not  have  been  estopped  In  a  contest 
with  appellant  over  the  tiUe  to  the  trad  in- 
volved in  this  case  under  the  prindple  an- 
nounced in  Hart  v.  Moulton,  104  Wis.  loc.  dt 
353  et  seq.,  80  N.  W.  599,  76  Am.  St  Rep.  881, 
and  Qrunert  v.  Spalding,  104  Wis,  loc.  dt 
225,  80  N.  W.  589 ;  that  estoppel  of  those  hi 
privity  is  limited  to  the  very  subjed-matter 
in  question  when  the  Judgment  was  rendered. 
Those  dedsions  further  announce.  In  con- 
trast that  the  estoppel  as  betweoi  the  par- 
ties, is  personal  and  extends  to  the  whole 
issue  litigated,  though  the  snbjed-matter  be 
different. 

In  Brack  v.  Boyd,  211  IlL  290,  71  N.  B.  995, 
103  Am.  St  Rep.  200,  it  was  held  that  a 
Judgment  of  title  in  plaintiffs  to  one  tract 
based  upon  a  finding  that  the  adoption  of 
their  mother  had  been  valid,  was  conclusive 
as  against  the  same  defendants  in  an  actl<m 
by  the  same  plaintiffs  for  partition  of  anoth- 
er trad.  It  was  held  the  dedsion  of  the  is- 
sue of  adoption  In  the  first  case  could  not  be 
questioned  in  the  second  case.  The  court 
dted  Hanna  v.  Read,  102  III.  596,  40  Am. 
Rep.  608,  in  which  a  Judgment  in  Indiana, 
which  held -invalid  a  deed  to  a  trad  of  land 
in  that  state  on  the  ground  that  the  grantor 
was  incompetent,  was  held  conduslve  on  that 
question  in  a  suit  in  Illinois  between  the 
same  parties  to  set  aside  a  conveyance  by 
the  same  grantor,  at  the  same  time,  of  a 
trad  in  that  state.  In  Preston  v.  Harvey, 
2  Hen.  &  M.  (Va.)  loc.  dt  63,  it  is  said: 

"It  has  long  •  •  *  been  settied,  that  a 
verdict  on  tbe  same  point,  and  between  the 
same  parties,  may  be  given  in  evidence,  though 
tbe  lands  are  not  the  sam^"  if  the  matter  was 
in  issue  in  the  former  case. 

In  Last  Chance  Mining  Co.  v.  Tyler  Min- 
ing Co.,  157  0.  S.  683,  15  Sup.  Cft  733,  39  L. 
Ed.  859,  the  court  had  under  review  the  rec- 
ord of  the  court  of  appeals  in  an  action  be- 
gun by  the  Tyler  Company  against  the  Lest 
(Stance  Company  to  recover  possession  of  a 
portion  of  a  mineral  vein  and  the  value  of 
ores  previously  taken  therefrom.  On  one 
phase  of  the  case  the  priority  of  location  as 
between  the  mining  claims  of  the  two  com- 
panies was  "a  pivotal  question."  The  Last 
(Thance  Company  offered  in  evidence  a  Judg- 
ment in  Its  favor  In  a  former  adion  It  had 
brought  against  the  Tyler  Company  in  which 
the  controversy  immediately  concerned  a  tri- 
angular parcel  covered  by  both  daims,  an 
interlock.  The  question  in  that  action  was 
that  of  priority  of  location  of  the  reex>edive 
claims.  The  case  considered  In  157  n.  S. 
683,  16  Sup.  Ct  733,  39  L.  Ed.  859,  did  not 
concern  the  parcel  which  was  the  snbjed- 
matter  of  tbe  former  action,  bat  Involved 
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otlier  property  contended  to  be  within  the 
locations.  The  court  of  appeals  had  exclud- 
ed the  Judgment.  While  the  parcels  of  realty 
'were  different,  yet  It  was  held  the  decisive 
Questlcm,  priority  of  location,  had  been  ad- 
judicated in  the  former  action  between  the 
same  parties  as  to  a  part  of  the  dalm  in- 
cluded within  the  same  location  covering  the 
property  Involved  in  the  second  action.  CaU- 
ixig  attention  to  this,  the  court  said: 

"The  particular  matter  in  controversy  in  the 
adverse  suit  was  the  triangular  piece  of  ground, 
■vrhich  is  not  the  matter  of  dispute  in  this  ac- 
tion. The  judgment  in  that  case  is  therefore 
cot  conclusive  in  this  as  to  matters  which 
might  have  been  decided,  but  only  as  to  mat- 
ters which  were    •    •    *    decided." 

The  court  held  the  former  Judgment  ad- 
missible. 

In  New  Orleans  v.  Citizois'  Bank,  167  IT. 
S.  loc.  dt.  396, 17  Sup.  Ct.  905,  42  L.  Ed.  202, 
and  cases  cited,  several  ap^lcations  of  the 
rule  can  be  found.  In  Custer  v.  Hall,  71  W. 
Va.  loc.  dt  123,  76  S.  B.  183,  it  Is  held  that 
an  adjudication  of  the  title  to  a  particular 
tract  of  land,  or  an  undivided  Interest  there- 
in, is  conclusive  between  the  same  parties 
with  respect  to  the  title  to  another  tract 
claimed  adversely  by  them.  In  the  same  man- 
ner and  under  the  same  chain  of  convey- 
ances. In  Bigelow  on  Estoppel,  pp.  177, 181, 
1G9,  170,  it  Is  stated: 

"That  by  the  weight  of  authority  the  judg- 
ment is  condusive  upon  all  issues  which  have 
become  necessary  to  the  decision  of  the  case, 
whatever  their  relation  to  the  cause  of  action." 

The  cases  dted  give  the  reasons  for  the 
prindple,  and  the  case  at  bar  falls  well  with- 
in them. 

4.  The  adjudication  of  the  Issue  in  the  for- 
mer case  is  evidence,  and  in  this  case  it  is 
condaslve  evidence  because  the  pleadings, 
the  record,  the  very  Judgment  rendered,  show 
the  trial,  as  the  sole  issue  In  that  case  of  the 
issue  determinative  of  this  case.  Herman  on 
Estoppel,  i  106,  p.  107  et  seq. 

^nie  judgment  is  reversed,  and  the  cause 
remanded,  velth  directions  to  enter  judgment 
for  defendant 

All  omcur. 


STATE  V.  HULBERT.    (No.  22327.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

I.  Hoinlclde  ^ssZS^^Identity  of  defendant  as 
mnrderar  held  Jury  questlea. 
In  a  murder  prosecution,  the  question  of 
defendant's  identi^  as  the  person  who  did  the 
killing  held  for  the  jury. 
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2.  Criminal  law  «s9l094(f)— Admission  of  evU 
dance  not  reviewable  in  absenoe  of  exception. 

Admission  of  evidence  is  not  reviewable 
where  no  exception  was  saved  to  the  trial 
court's  ruling  od  objection  thereto. 

3.  Criminal  law  «=»380— Charaoter  witnesses 
cannot  be  examined  as  to  separate  discon- 
nected criminal  acts. 

Generally,  character  witnesses  cannot  be 
asked  as  to  separate,  disconnected  criminal  acts 
of  the  defendant 

4.  Crlmina]  law  «i=>698( I)— Refusal  to  strike 
testimony  where  cross-examination  showed 
no  foundation  therefor  held  error  dospita  fail- 
ure  to  object. 

In  a  murder  prosecution,  where  it  appear- 
ed on  cross-examination  that  the  witness  who 
had  testified  on  direct  examination  as  to  de- 
fendant's reputation  for  morality  had  based 
his  testimony  on  the  fact  that  defendant  had 
frequented  certain  dives,  and  not  on  what  was 
generally  said  as  to  his  reputation  for  morality, 
and  that  the  witness  bad  not  talked  to  any  one 
about  the  matter,  the  refusal  to  strike  out  the 
previous  testimony  as  to  reputation  held  error, 
notwithstanding  failure  to  object  to  the  quali- 
ficatione  of  the  witness  in  the  first  instance. 

5.  Homicide  <»=»338(t)— Refusal  to  strike  out 
Improper  testimony  reversible  error  In  view 
of  conflicting  evidence.- 

In  murder  prosecution  in  which  defendant 
daimed  an  alibi,  where  the  evidence  as  to 
identification  was  sharply  conflicting,  refusal 
to  strike  out  improper  evidence  as  to  defend- 
ant's dkaracter  for  morality  held  reversible  er- 
ror. 

6.  Criminal  law  4=»72S(4)— Argument  as  to 
defendant's  fallnre  to  eali  particular  witness 
not  error  where  no  objection  on  such  ground. 

Reference  by  prosecuting  attorney  in  ar- 
gument to  jury  as  to  defendant's  failure  to  call 
certain  witness,  where  only  objection  made 
thereto  was  that  it  was  improper  to  ask  the 
question  -na  to  why  any  testimony  was  not 
used,  and  no  objection  was  made  on  the 
ground  that  it  would  have  been  impro{>er  to  call 
such  witness,  held  not  error. 

7.  Criminal  law  ®=»728(4)— Objection  to  pros- 
ecuting attorney's  remark  In  argument  too 
vague  to  require  coart  to  strike. 

Refusal  to  strike  out  prosecuting  attorney's 
remark  in  argument  to  Jury  that  a  certain  wit- 
ness who  testified  In  the  case  believed  defend- 
ant to  be  the  guHty  man,  on  objection  of  de- 
fendant's counsel  stating  that  "I  object  to  that 
last  remark,"  held  not  error;  the  objection 
being  too  vague  and  indefinite. 

8.  Criminal  law  «=9722(3)— Remark  of  prose- 
cuting attorney  in  argument  held  aot  Im- 
proper.  . 

In  murder  prosecution,  in  which  defendant 
was  charged  with  having  shot  deceased  while 
the  latter  was  checking  up  weekly  receipts  in 
the  store  of  his  employer,  statement  of  prose- 
cuting attorney  in  argument  to  jury  that  de- 
fendant wag  "prowliDg  around  your  Streets  at 
night"  and  "sticking  up  people"  held  not  im'- 
proper  in  view  of  the  evidence. 
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9.  Criminal  law  «=»  1 039— Defendant,  not  eb- 
Jectlng,  could  not  complain  of  Intoxleaitlon  ef 
Jaror. 

THiere  defendant  had  knowledge  during  the 
early  stages  of  the  trial  that  a  juror  had  be- 
come intoxicated  after  his  selection  as  one  of 
the  panel,  and  failed  to  call  the  attention ,  of 
the  court  thereto  until  after  rendition  of  ver- 
dict, be  could  not  complain  thereof  on  appeal. 

10.  Homicide  4s»287— Failare  to  Instruot  as  to 
motive  where  only  Issue  Involved  was  de- 
fendant's Identity  held  not  error. 

In  a  murder  prosecution  in  which  defend- 
ant claimed  an  alibi  and  in  which  undisputed 
facts  showed  that  the  crime  was  first  degree 
murder,  the  court's  failure  to  instruct  in  re- 
gard to  motive  held  not  error. 

Appeal  from  St  Louis  Circnlt  Oourt;  Vital 
W.  Garesche,  Judge. 

Milrtin  A.  Hulbert  was  convicted  of  mur- 
der In  the  first  degree,  and  he  appeals.  Re- 
versed and  remanded. 

From  judgment  on  verdict  assessing  pun- 
ishment of  imprisonment  for  Ufe  upon  oon- 
Tlction  of  murder  in  the  first  degree,  defend- 
ant has  appealed. 

While  checlclng  up  the  weekly  receipts  of 
one  of  the  Kroeger  stores  at  C<»npton  and 
Easton  avenues,  in  the  city  of  St  IJoula,  in 
the  line  of  Ms  duty  as  collector  for  said 
company,  on  the  evening  of  January  25, 1919, 
at  about  7  o'cIo(^,  one  Otto  Bauer  was  shot 
and  Instantly  killed  by  a  man  said  to  be  de- 
fendant who  entered  said  store  while  de- 
ceased was  thus  engaged,  and  immediately 
began  firing  at  deceased. 

The  motive  for  the  killing  is  not  entirely 
dear.  It  is  uncertain  whether  any  attempt 
was  made  by  the  assailant  to  seize  any  of 
the  money  the  deceased  was  receiving.  One 
of  the  witnesses  testified  that  the  man  who 
did  the  shooting  grabbed  some  bills  and  a 
half  dollar  belonging  to  her.  Other  witnesses 
said  he  took  no  money.  He  fired  the  fatal 
shots  and  immediately  and  swiftly  depart- 
ed. At  the  trial  defendant  offered  certain 
evidence  of  threats  against  deceased  said  to 
have  been  made  by  a  discharged  employee 
of  the  Kroeger  store. 

Reuben  F.  Jacobs,  a  carpenter  67  years 
old,  was  on  the  sidewalk  in  front  of  the 
store  at  the  time  of  the  killing.  He  heard 
one  shot  and  turned  and  saw  the  second 
shot  fired  over  the  counter,  and  was  looking 
squarely  at  the  assailant  when  he  came 
running  out  of  the  store  and  ran  away  from 
the  scene  of  the  shooting.  It  was  several 
days  after  the  killing  before  this  witness  saw 
defendant  at  the  police  station  after  his  ar- 
rest He  testified  that  he  then  recognized 
him  as  tlie  man  who  did  the  shooting  at  the 
Kroeger  store  and  was  positive  in  his  identi- 
fication.   Said  witness  admitted  on  cross-ex- 


amination that  one  eye  liad  t>een  injured, 
but  claimed  his  sight  was  good. 

William  F.  Butler,  a  watchman,  testilled 
to  having  beard  two  muffled  reports  like  the 
back  fire  from  an  automobile  engine,  and 
then  to  seeing  a  man  running  toward  him 
from  that  direction.  Witness  was  standing 
aboiit  200  feet  from  the  store  at  the  month 
of  an  alley,  and  when  he  approached  the 
witness  called  upon  him  to  halt  The  fleeing 
man  fired  twice  at  the  witness,  but  kept 
on  his  way  through  the  alley  under  fire  by 
said  witness  and  eventually  made  good  his 
escape.  This  witness  identified  the  fleeing 
man  as  the  defendant,  and  claimed  to  have 
known  Um  for  about  four  years,  but  did  not 
inform  the  police  of  his  identity,  although 
he  was  a  witness  at  the  coroner's  Inquest. 
His  testimony  at  the  inquest  at  least  throws 
much  doubt  around  his  subsequent  positive 
identification.  There  were  several  persons 
In  the  store  at  the  time  of  the  killing,  and  at 
the  trial  they  were  unable  to  identify  the 
defendant  as  the  assailant  of  the  deceased. 
One  testified  that  defendant  did  not  look 
like  the  assailant  Another  testified  that  de- 
fendant was  not  the  man.  Evelyn  B1elwei». 
over  whose  bead  the  shots  were  fired,  was 
unable  to  Identify  the  defendant  as  the  as- 
sailant Apparently  some  of  the  witnesses 
to  the  shooting  who  were  in  the  store  at  the 
time  were  more  positive  in  their  IdenUflca- 
tlon  of  the  defendant  when  they  testified  be- 
fore the  grand  Jury.  The  assistant  circuit 
attorney  attempted  to  refresh  their  memories 
at  the  trial  by  reading  a  portion  of  th^r  tes- 
timony given  before  the  grand  Jury,  Tbh 
action  Is  complained  of  as  error,  and  further 
reference  thereto  will  be  made  hereafter. 

It  appears  that  the  police  were  looking 
for  the  defendant  on  some  otlier  criminal 
charge  at  the  time  of  the  kiUing.  Several 
days  elapsed  after  the  killing  before  defend- 
ant was  arrested.  The  police  had  been  un- 
able to  find  him  at  tiis  usual  place  of  abode 
and  be  was  apprehended  at  another  place. 

The  defendant  introduced  witnesses  to 
prove  his  presence  elsewhere  at  the  time  of 
the  killing  and  to  show  that  he  was  pos- 
sessed of  a  good  reputation  for  peace  and 
quiet  The  state  offered  rebuttal  testimony 
on  the  question  of  good  character. 

On  April  4,  1919,  the  grand  Jury  returned 
against  defendant  an  indictment  for  mnrder 
in  the  first  degree  in  the  usual  form,  charg- 
ing that  the  killing  was  done  "ffeloniously, 
willfully,  deliberately,  premedltatedly,  and 
of  his  malice  aforethought."  Killing  In 
perpetrating  or  attempting  to  perpetrate  rob- 
bery was  not  charged.  The  sufltelency  of  the 
indictment  is  not  dukllenged.  On  June  5, 
1919,  the  Jury  returned  its  verdict  with  the 
result  above  stated.  After  unsuccessful  mo- 
tion for  a  new  trial,  defendant  waa  aentemc- 
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ed  on  the  verdict  and  has  appealed  to  this 
court. 

Thomas  J.  Rowe,  Jr.,  and  Henry  Rowe, 
both  of  St  liouis  (Thomas  B.  Harrey,  of 
Bt.  IiOuls,  of  counsel),  for  appelant 

Frank  W.  McAllister,  Atty.  Qen.,  and  O. 
P.  I<e  Mire,  Asst  Atty.  Gen.,  for  the  State. 

DAVID  E.  BLAIR,  J.  (after  stating  the 
facts  as  above).  [1]  I.  Appellant  contends 
that  the  evidence  is  InsufiScient  to  sustain 
the  verdict.  That  the  killing  of  Otto  Bauer 
was  first  degree  murder  Is  beyond  question. 
There  is  substantial  testimony  tending  to 
identify  appellant  as  the  man  who  flred  the 
fatal  shot.  The  weight  of  snch  testimony 
was  for  the  jury  imder  the  supervision  of 
the  trial  Judge. 

[2]  II.  Error  Is  claimed  by  appellant  in 
that  the  trial  court  permitted  the  assistant 
circuit  attorney  to  attempt  to  Impeach  two 
of  the  state's  witnesses,  Katy  Janes  and  Mrs. 
James  Maloney.  When  he  was  disappointed 
in  the  evidence  of  witness  Kat.v  Janes, 
he  read  portions  of  her  testimony  given  be- 
fore the  grand  Jury  tending  to  show  that 
she  then  identified  the  defendant  as  the  man 
who  fired  the  shots  in  the  Kroeger  store. 
Whatever  may  be  said  of  the  impropriety  of 
this  action,  the  alleged  error  is  not  before 
us  for  review,  because  no  exception  was  sav- 
ed to  the  action  of  the  trial  court  in  overrul- 
ing defendant's  objection  to  such  testimony. 

In  the  case  of  witness  Mrs.  James  Maloney, 
the  attempt  at  impeachment  appears  from  the 
record  to  have  been  abandoned  on  her  re- 
call as  a  witness.  On  her  first  appearance  on 
the  stand  the  question  was  not  pressed  to  a 
final  ruling  by  the  court. 

[S]  III.  Gomidatnt  is  made  of  the  action 
of  the  trial  court  in  permitting  the  state  to 
Inquire  of  the  witness  Edna  Luthner,  a  cliaiv 
acter  witness  offered  by  defendant,  whether 
she  had  been  Informed  that  defendant  had 
assaulted  and  held  up  one  Phillip  Bogart. 
She  was  not  asked  as  to  rumors  afloat  ccm- 
ceming  this  alleged  assault,  which  would 
bare  had  a  tendency  to  affect  the  good  repu- 
tation of  defendant  for  peace  and  quiet  The 
general  rule  is  that  inquiry  of  character  wit- 
nesses as  to  separate  disconnected'  criminal 
acts  of  a  defendant  on  trial  is  improper. 
This  has  been  very  recently  ruled  by  this 
court  in  the  case  of  State  v.  Seay,  222  S.  W. 
loc.  cit.  429.  It  appears  in  defendant's  state- 
ment and  abstract  of  the  testimony  that  ex- 
ception was  saved  to  the  acti<m  of  the  trial 
court  in  overruling  defendant's  objection  to 
Budi  inquiry.  By  stipalatlon  of  the  parties 
the  original  bill  of  exceptions  filed  in  the 
trial  court  was  presented  to  this  court,  and 
from  (KuA  bill  of  exceptions  we  Iiave  de- 
termined that  no  exception  to  the  action  of 
the  trial  court  in  this  regard  was  taken  end 
preserved.  The  matter  is  therefore  not  prop- 
erly before  us  for  review. 
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Similar  Inquiry  was  made  of  defendant's 
T^'ltness  PfeUFer,  who  testified  to  defendant's 
presence  in  his  saloon  dmring  the  time  of  the 
shooting  at  the  Kroeger  store  seven  blocks 
away.  The  court  sustained  defendant's  ob- 
jection to  the  question  propounded  to  this 
witness,  and,  at  counsel's  request,  very  mild- 
ly reiHTlmanded  the  assistant  circuit  attor- 
ney. Error  is  predicated  by  appellant  on  the 
insnffleiency  of  the  retHrimand.  No  exception 
to  the  character  or  sufficiency  of  the  repri- 
mand was  preserved  in  the  bill  of  exceptions. 
16  Corpus  Juris,  915 ;  State  v.  McMuIlln,  170 
Mo.  loc.  cit.  632,  71  S.  W.  221 ;  State  v.  Har- 
rison, 263  Mo.  loc.  cit  862,  174  S.  W.  57. 

[4]  iy.v  Witness  Gllreath,  a  police  officer  of 
the  dty  of  St  Louis,  was  asked  concerning 
defendant's  reputation  for  morality,  and  said 
it  was  bad.  Hie  witness  was  not  asked 
whether  he  was  acquainted  with  the  general 
reputation  of  defendant  for  morality.  He 
was  only  asked  whether  he  was  acquainted 
with  the  people  in  the  neighborhood  where  de- 
fendant lived  and  with  whom  be  associated. 
It  developed  on  cross-examination  that  said 
witness  based  his  testimony  as  to  defend- 
ant's bad  reputation  for  morality  on  the  fact 
that  defendant  frequented  certain  dives,  and 
]  not  on  what  was  generally  said  as  to  his 
reputation  for  morality,  and  that  the  witness 
had  talked  to  no  one  about  the  matter.  The 
court  refused  to  strike  out  the  previous  tes- 
timony upon  motion  made  for  tliat  purpose 
by  defendant's  counsel,  and  exception  was 
saved. 

This  testimony  eOiouId  have  been  stricken 
out  While  It  was  true  the  witness  was  al- 
lowed to  testify  concerning  defendant's  repu- 
tation for  morality  without  a  proper  show- 
ing that  he  was  acquainted  with  defendant's 
general  reputation  in  that  regard,  yet,  when 
It  clearly  developed  for  the  first  time  upon 
cross-examination  that  said  witness  based 
his  opinion  solely  on  the  fact  that  defendant 
frequented  dives  and  that  he  had  talked  to 
no  one  about  his  reputation,  the  testimony 
as  to  defendant's  frequenting  dives  and  bad 
reputation  for  morality  should  have  been 
strldien  out  from  the  consideration  of  the 
Jury  in  response  to  the  motion  of  defendant's 
counsel.  State  v.  Cox,  67  Mo.  302 ;  State  v. 
White,  35  Mo.  500;  Seymour  v,  Farrell,  61 
Mo.  95:  State  v.  Rogers,  lOS  Mo.  202,  18 
S.  W.  976;  State  v,  Colvln,  226  Mo.  446,  126 
S.  W.  448;  Shaefer  v.  Mo.  Pac.  Ry.  Co.,  98 
Mo.  App.  445,  72  S.  W.  154.  In  Shaefer  v. 
Railway  Company,  supra,  It  was  held  Im- 
proper to  permit  impeaching  witnesses  to  tes- 
tify that  plaintiff  had  been  .engaged  in  the 
saloon  business.     Such  is  the  general  rul& 

Officer  M.  J.  Kelly  also  testified,  without 
objection  as  to  his  qualification  to  speak  on 
the  subject  that  defendant's  reputation  for 
morality  and  for  peace  and  quiet  was  bad. 
The  two  police  officers  were  the.  onl;  wit- 
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neaBee  assailing  defendant's  reputation  for 
mcnrallty. 

[E]  On  tbe  record  before  us  we  cannot  hold 
that  the  action  of  the  trial  court  In  this  mat- 
ter constituted  harmless  error.  By  not  ob- 
Jectlnt;  to  witness  Gllreath's  qualifications, 
defendant  doubtless  waived  snch  showing, 
but  the  motion  to  strike  out  was  pressed  as 
soon  It  appeared  for  the  first  time  that  said 
witness'  testimony  was  based  solely  on  specif- 
ic acts  of  defendant,  and  such  motion  waa 
made  In  time  to  preserve  the  question  for  re- 
view. 16  Corpus  Juris,  881.  Barclay,  J., 
speaking  for  this  court  In  State  v.  Hope,  100 
Ho.  loc.  dt.  S54,  13  S.  W.  402,  8  li.  B.  A. 
608,  said: 

"When  the  legal  objection  to  testimony  is  not 
apparent  from  tbe  question  that  educes  it, 
bat  is  developed  later  in  any  way  (for  instance 
on  -cross-examination),  the  omission  to  object 
at  tbe  time  it  came  in  is  no  waiver  of  the  right 
to  have  it  excluded.  It  is  only  when  the  ex- 
ceptionable nature  of  the  testimony  has. become 
apparent  that  the  failure  to  object  may  con- 
stitute a  waiver  of  objection." 

To  the  same  effect  is  the  ruling  in  the 
case  of  State  v.  Foley,  144  Ma  loc.  dt.  613, 
46  S.  W.  T83. 

[6]  V.  Appellant  contends  that  error  was 
committed  in  permitting  Improper  argument 
by  the  assistant  drcult  attorney.  We  have 
carefully  read  the  argument  of  counsel  set 
out  in  its  entirety  in  the  bill  of  exceptions. 
■  When  the  same  is  read  in  full  and  as  a 
connected  whole.  It  Is  not  of  such  a  character  ] 
as  to  call  for  a  reversal  of  tbe  case  on  that 
ground.  Reference  was  made  in  the  argu- 
ment to*the  failure  of  the  defendant  to  call 
one  "Bobby"  West,  said  to  have  been  pres- 
ent In  the  courtroom  and  witness  room  dur- 
ing the  progress  of  the  trial,  to  prove  by  her 
that  state's  witness  Butler  had  eaten  meala 
with  her,  a  fact  denied  by  Butler  on  cross- 
examination.  The  objection  made  was  "that 
it  was  Improper  to  ank  the  question  as  to  why 
any  testimony  was  not  used."  Clearly  un- 
der many  drcumstanees  such  Inquiry  would 
be  proper  and  pertinent  No  objection  to 
such  statement  was  made  on  the  ground  that 
it  would  have  been  improper  to  call  said  wit- 
ness to  contradict  witness  Butler  as  to  tes- 
timony relating  to  a  fact  not  material  to 
the  Issues  on  trial. 

t7]  To  tbe  statement  of  counsel  for  tbe 
state  that  a  certain  witness  who  testified  in 
the  case  believed  defendant  to  be  the 
guilty  man,  defendant's  counsel  Interposed 
only  the  objection,  "I  object  to  that  last  re- 
mark," which  objection  was  too  vague  and 
indefinite  and  Is  insuffldent  to  convict  tbe 
trial  court  of  error  in  refusing  to  strilce  out 
the  remark  of  counsel. 

[S]  Again  the  following  occurred  during 
and  as  a  part  of  tbe  closing  argument  of  tbe 
assistant  circuit  attorney: 


"Now,  this  innocent  man;  this  man  that  the 
state  of  Missouri  is  trying  to  convict;  tliis 
man  the  police  officers  are  framing  on  and 
trj'ing  to  send  to  the  penitentiary;  this  inno- 
cent man  who  was  prowling  around  them 
streets  at  night  here  with  a  revolver  in  his 
pocliet;  this  innocent  man  who  came  in  that 
saloon  on  that  night  and  says,  'Here  is  the 
revolver;  put  it  away,  l>ecause  I  got  myself  in 
bad  to-nlgbt;  give  me  a  conple  of  beers' — now, 
what  are  you  going  to  do  wiUi  a  man  like  that; 
what  are  you  going  to  do,  who  is  prowling  your 
highways  here  at  night  and  sticking  up  people; 
what  are  you  going  to  do  with  him? 

"Mr.  Rowe:  I  will  object  to  that  remark 
for  the  reason  no  evidence  that  the  defendant 
was  prowling — 

"Mr.  O'Brien:    Oh,  yes;  there  is. 

"The  Court:     Objection  will  be  overruled. 

"Mr.  Rowe:     Except  to  the  ruling." 

The  testimony  shows  that  defendant  enter- 
ed Pfelffer's  saloon  the  night  of  the  killing 
and  left  a  pistol,  with  tbe  statement  that 
he  had  "got  in  bad."  Some  trouble  had  oc- 
curred between  defendant  and  one  Bogart 
tbe  evening  of  tbe  killing  of  Bauer.  Refer- 
ence was  made  to  this  trouble  by  tbe  defense, 
doubtless  to  explain  defendant's  action  In 
leaving  his  pistol  at  the  saloon.  If  defend- 
ant was  the  man  who  fired  the  fatal  shots, 
there  was  sufficient  basis  for  argument  that 
be  was  prowling  the  streets  at  night  and 
"sticking  up.peoplev" 

[•1  VI.  The  complaint  Is  made  of  the  al- 
leged conduct  of  Juror  Lillemann  in  becom- 
ing intoxicated  after  his  selection  as  one  of 
tbe  panel  of  47  jurors,  and  before  tbe  taking 
of  testimony  was  t>egun,  and  daring  the  fol- 
lowing night  when  tbe  jury  separated  by 
agreement.  Defendant  failed  to  call  tbe  at- 
tention of  the  court  to  the  matter  until  aft- 
er a  verdict,  and  bis  objection  now  comes 
too  late.  The  dffldavlts  on  file  *ow  that  de- 
fendant and  bis  attorney  had  knowledge  of 
this  fact  during  the  early  stages  of  the  trial. 
The  same  thing  is  true  of  the  alleged  Improp- 
er separation  of  an  unnamed  juror  from  the 
rest  of  the  panel  during  tbe  course  of  the 
trial.  State  v.  Rasco,  239  Mo.  535,  loc.  cit 
584,  144  S.  W.  449. 

VII.  Error  is  claimed  in  tbe  giving  of  In- 
struction No.  1,  tbe  condudlng  portion  of 
which  is  as  follows: 

"And  while  it  devolves  upon  the  state  to 
prove  the  willfulness,  deliberation,  premedita- 
tion, and  malice  aforethought,  all  of  which  are 
necessary  to  constitute  murder  in  the  first  de- 
gree, yet  these  need  not  be  proved  by  direct 
evidence,  but  may  be  deduced  from  all  the  facts 
and  drcumstanees  attending  the  killing,  and 
if  tbe  jury  satisfactorily  and  reasonably  infer 
their  existence  from  all  the  evidence,  they  will 
be  warranted  in  finding  the  defendant  guilty  of 
murder  in  the  first  degree,  and  should  so  say 
in  their  verdict." 

TliiB  exact  Instmctlan  tras  am>roved  la 
State  y.  Brown,  188  Mo.  loa  dt  466,  87  a 
W.  619. 
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A  portion  of  the  same  inBtructlon,  wherein 
the  word  "deliberately"  Is  defined,  Is  also 
assailed: 

"  'Deliberately*  means  done  in  a  cool  state  of 
the  blood.  It  does  not  mean  brooded  over  or 
reflected  upon  for  a  week,  a  day,  or  an  hour, 
but  it  means  an  intent  to  kill  executed  by  the 
defendant  in  a  cool  state  of  the  blood  in  fur- 
therance of  a  formed  design  to  gratify  a  feeling 
of  revenge,  or  to  accomplish  some  other  un- 
lawful purpose,  and  not  under  the  influence  of 
a  violent  passion  suddenly  aroused  by  some 
lawful  or  just  cause  or  provocation." 

The  Instruction  In  substantially  this  form 
bas  beea  repeatedly  approved  by  this  court. 
Tbere  Is  no  dispute  about  the  facts  attending 
tbe  killing  of  Bauer.  If  defendant  killed 
blm,  the  act  was  undoubtedly  murder  in  the 
first  degree,  which  necessarily  involved  the 
element  of  deliberation.  State  v.  Barring- 
ton,  108  Mo.  loc.  dt.  102,  95  S.  W.  236. 

[1 0]  Under  the  facts  in  this  case,  the  fail- 
ure to  instruct  tbe  Jury  in  regard  to  motive 
was  not  error.  State  v.  Brown,  168  Mo.  449. 
«8  8.  W.  568. 

YIII.  A  careful  reading  and  study  of  all 
the  evidence,  the  Instructions,  and  argument 
■of  counsel  for  the  state  show  that  the  trial 
court  was  actuated  by  a  spirit  of  fairness  to- 
ward defendant  and  was  careful  and  pains- 
taking to  preserve  all  the  substantial  rights 
of  the  defendant  during  the  course  of  the 
trial.  While  the  argument  of  the  assistant 
circuit  attorney  was  somewhat  fervid  and 
at  times  possibly  improper,  yet  no  proper 
ground  for  review  in  relation  thereto  has 
been  laid  by  the  defendant. 

The  killing  of  the  deceased  was  a  first  de- 
gree murder  of  a  particularly  aggravated 
sort,  and  the  circumstances  were  such  as 
would  naturally  arouse  the  prejudice  of  Ju- 
rors against  a  man  charged  with  the  commis- 
sion of  the  crime.  For  this  reason  error 
which  might  be  regarded  as  harmless  In 
some  cases  could  easily  be  seriously  prejudi- 
cial in  the  instant  case.  The  establishment 
of  defendant's  guilt  depends  entirely  on  the 
identification  of  him  as  the  slayer  of  Bauer. 
Only  one  witness  testified  positively  that  de- 
fendant did  the  shooting.  The  only  other 
witness  who  positively  Identified  defendant 
as  tbe  man  running  away  from  the  scene  of 
tbe  killing,  whom  he  claimed  to  have  known 
three  or  four  years,  was  confronted  at  the 
trial  with  statements  made  by  him  at  the 
coroner's  Inquest  that  he  could  Identify  tbe 
fieeing  man  by  bis  clothes,  bat  not  by  his 
face.  The  persons  who  were  in  the  store  at 
tbe  time  of  the  killing  were  apparently  so 
stunned  and  appalled  by  the  swiftness  and 
terrlbleness  of  the  events  that  were  trans- 
piring that  they  were  utterly  unable  to  iden- 
tify the  assailant.  Those  of  them  who  at- 
tempted to  describe  the  assailant,  described  a 
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man  of  appearance  difCerent  from  defendant, 
and  one  of  the  woman  witnesses  stated  pos- 
itively that  the  defendant  was  not  tbe  man. 

On  the  other  hand,  defendant  offered  three 
witnesses  who  testified  to  bis  presence  seven 
blocks  away  from  the  scene  of  the  tragedy 
at  the  time  tbe  shooting  occurred,  and,  if 
their  testimony  was  true,  It  wotild  have  been 
Impossible  for  defendant  to  have  done  the 
shooting.  No  attempt  was  made  to  impeach 
these  witnesses. 

In  this  state  of  affairs,  tbe  Improper  testi- 
mony of  the  witness  Gilreath  regarding  de- 
fendant's frequenting  dives  was  calculated 
to,  and  doubtless  to  a  great  extent  did,  In- 
fluence the  verdict  of  the  Jury.  For  this 
error  of  the  trial  court  the  Judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 

All  concur. 


POWELL.  V.  REIDINGER  ot  al.    (No.  21701.) 

(Supreme  Court  of  Missouri,  Division  Na  2. 
March.  7,  1921.) 

Courts  «3>23l(6)— MMhanlo's  Ilea  K^MMdisoi 
held  under  statute  sot  attaoksd. 
Where  It  appeared  that  the  Improvements 
for  which  a  mechanic's  lien  was  claimed  were 
made  at  the  request  of  tbe  lessee  but  without 
the  consent,  authority,  and  approval  of  the  les- 
sor, the  lessee  was  the  lessors  agent  in  making 
the  contract,  so  that  the  action  Is  founded  on 
Rev.  St  1919,  I  7216,  creating  a  Uen  for  me- 
chanics and  materialmen,  and  not  under  sec- 
tion 7220,  concerning  liens  on  licensed  or  leas- 
ed property,  and  the  Supreme  Court  has  no  ju- 
risdiction over  an  appeal  therein  where  the 
only  constitutional  question  raised  is  the  va- 
lidity of  section  7220. 

Appeal  from  St  Louis  Circuit  Court;  George 
H.   Shields,   Judge. 

Suit  by  Wright  M.  Powell,  doing  business 
as  the  American  Heating  &  Supply  Company, 
against  A.  J.  Reldlnger,  the  American  Bakery 
Company,  and  others,  to  establish  a  mechan- 
ic's lien.  Judgment  for  the  plalntifl',  and 
the  American  Bakery  Company  appeals. 
Case  transferred  to  the  Court  of  Appeals. 

Jeffries  &  Coram,  of  St  Louis,  for  appel- 
lant 

Frank  &  Stamur,  of  St  Louis,  for  respond- 
ent 

WALKER,  J.  This  suit  was  brought  by 
respondent  In  the  circuit  court  of  the  city 
of  St  Louis  to  establish  a  mechanic's  Hen 
against  the  freehold  interest  of  the  American 
Bakery  Company  In  certain  premises  describ- 
ed In  the  petition  and  located  in  said  city 
by  reason  of  the  construction  kni  Installation 
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thereon  of  a  heating  plant,  and  for  a  personal 
Judgment  against  the  other  defendants  than 
the  American  Bakery  C<Hnpany^  the  sole 
appellant 

The  jurisdiction  of  thla  court  Is  Invoked 
on  the  ground  that  a  constitutional  questlcxi 
necessary  to  the  determination  of  the  matter 
at  issue  is  InTolved. 

Appellant's  ccmtentlon  is  that  this  pro- 
ceeding was  founded  on  section  8216,  B.  S. 
1909,  as  amended  by  Laws  1911,  p.  312,  now 
section  7220,  B.  S.  1919,  concerning  liens  on 
licensed  or  leased  property,  and  that  said 
section  is  ylolatlve  of  section  1  of  the  Four- 
teenth Amendment  of  the  C!onstltutlon  of 
the  United  States,  providing  that  no  person 
can  be  deprived  of  his  property  without  due 
process  of  law. 

We  have  examined  with  some  degree  of 
care  the  transcript  of  the  proceedings  In  the 
court  below  and  have  reached  the  conclusion 
that  this  action  Is  founded,  not  upon  said 
section  8216,  but  upon  section  8212,  B.  S. 
1909,  now  section  7216,  B.  S.  1919,  provldhig 
when  mechanics  and  others  shall  be  entitled 
to  a  lien,  the  constitutionality  of  which  is 
not  assailed.  The  courts  in  constmlag  sec- 
tion 8212,  supra,  have  hrid  that  where  the 
lessor,  as  at  bar,  contracts  with  the  lessee 
tor  the  making  of  certain  Improvements  of 
substantial  benefit  to  the  estate  of  the  lessor, 
upon  the  termination  or  surrender  of  the 
lease  such  terms  constitute  the  lessee  the 
agent  of  the  lessor  within  the  meaning  of  the 
mechanic's  lien  law  and  subject  the  lessor's 
property  to  a  lien  for  the  labor  performed 
and  the  materials  furnished  for  such  Im- 
provements under  a  contract  with  the  lessee. 
Ward  V.  Nolde,  259  Mo.  loc.  dt.  300,  168  S. 
W.  596;  Wels  &  Jennett  Marble  Co.  v.  Gar- 
diner, 198  Mo.  App.  35, 198  S.  W.  424 ;  Dlerks 
Lumber  Co.  v.  Morris,  170  Ma  App.  loa  dt. 
216,  156  S.  W.  75;  Dougherty-Moss  Lumber 
Co.  V.  Churchill,  114  Mo.  App.  loc.  dt  586, 
DO  S.  W.  405. 

The  case  at  bar  was  founded  upon  facts 
rendering  the  rule  above  announced  appli- 
cable in  that  all  of  the  alterations,  Improve- 
ments, and  additions,  including  the  installa- 
tion of  a  steam  heating  plant  on  said  prem- 
ises were  consented  to,  authorized,  and 
required  and  received  the  approval  of  the 
defendant  the  American  Bakery  Company. 
This  being  true.  It  Is  apparent  that  the  plain- 
tiff's authority  for  this  proceeding  to  es- 
tablish his  lien  is  under  the  provisions  of 
section  8212,  supra,  and  that  section  8216  is 
not  applicable. 

This  conclusion  divests  this  court  of  any 
semblance  of  Jurisdlctlou  In  the  matter  at 
Issue,  as  no  other  contention  attempts  to 
assert  it  It  Is  therefore  ordered  that  this 
case  be  transferred  to  the  St  Louis  Court 
of  Appeals  for  review  and  final  disposition. 

All  concur. 


COBBS    V. 


JOYCE-WATKINS    CO. 
(No.  21680.) 


•t    al. 


(Supreme  Court  of  Missouri.    Division  No.  2. 

March    7,    1921.    Behearing    Denied    and 

Opinion  Modified  March  19,  1021.) 

1.  Carriers  <s=»202— Evidence  held  to  warrant 
flnding  a  defendant  boaoht  as  agent  ties  over- 
charges for  carrying  which  are  sought  to  be 
recovered. 

On  bill  of  Interpleader  against  defendants 
asserting  conflictjng  claims  for  overcharges 
exacted  by  a  railroad  for  carrying  certain  ties, 
evidence  held  to  warrant  the  referee  in  find- 
ing that  one  defendant  bought  the  ties  as  agent 
for  another  defendant  after,  as  well  -as  before, 
expiration  of  a  contract  between  them,  and 
paid  all  the  freight  charges  on  the  ties  bought 
by  it  prior  to  the  appointment  of  receivers  for 
the  railroad  which  carried  the  ties. 

2.  Carriers  ^»202— Company  which  Is  con- 
signor and  consignee,  as  against  agent,  en- 
titled to  recover  overcharges  for  transpor- 
tation. 

A  company,  which  was  in  fact  both  consign- 
or and  consignee  of  ties  purchased  by  another 
company  as  its  agent,  bore  the  burden  of 
transportation  of  such  ties,  and  as  against 
the  other  company,  its  agent  Is  entitled  to  re- 
cover overcharges  for  the  transportation  from 
the  railroad  which  carried  the  ties. 

3.  Sales  «s92t9(2)— Title  to  ties  purchased 
through  asent  held  to  have  passed  at  time 
of  delivery  and  settlement 

On  bill  of  interpleader  against  defendants 
asserting  conflicting  claims  for  overcharges 
exacted  by  a  railroad  for  carrying  certain  ties 
purchased  by  one  defendant  company  for  an- 
other company,  title  to  the  ties  held  to  have 
passed  to  and  vested  in  the  principal  com- 
pany at  the  time  of  each  delivery  of  and  set- 
tlement for  the  ties  by  and  with  the  sellers  and 
the  agent  company  at  loading  stations,  despite 
the  terms  of  the  contract  of  sale  that  the  ties 
were  bought  "f.  o.  b."  St  Louis. 

Api)eal  from  St  Louis  (TIrcult  C^urt ;  Ben- 
jamin J.  Klene.  Judge. 

Suit  by  bill  In  Interpleader  by  Thomas  H. 
C!obbs  against  the  Joyce-Watkins  Company, 
the  P.  B.  Walsh  Tie  &  Timber  Company,  and 
others,  and  the  McCaull-Dryer  Tie  (Jomp.any. 
From  the  Judgment,  defendants  Joyce-Wat- 
klns  Company  nnd  P.  R.  Walsh  Tie  &  Tim- 
ber (Company  and  others  appeal.     Affirmed. 

T.  L.  Philips  and  Arnold  Just  both  of  St 
Louis,  for  appellants  Fisher  and  othera 

F.  W.  Bull,  of  Chicago,  lU.,  Harry  A. 
Frank,  of  St  Louis,  nnd  Arthur  S.  Lytton,  of 
Chicago,  111.,  tot  apx)ellant  Joyce-Watklns 
&  Co. 

E.  T.  &  B.  B.  Allen,  of  St  Lools,  for 
P.  B.  Walsh  Tie  &  Timber  Oo. 

HIGBEB,  P.  J.  On  March  13, 1909,  the  P. 
B.  Walsh  Tie  &  Timber  Company  entered  into 
a  contract  with  the  Joyce-Watkins  Company 
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by  which  the  Walah  Oompany  undertook  to 
act  as  ezcluslTO  agent  for  the  Watklns  Com- 
pany In  purchasing  railroad  ties  In  the  states 
of  Mlaaonrl,  Arkansas,  and  I^ouialana  for  a 
oommissicMi  of  two  cents  per  tia  This  contract 
was  to  be  In  force  for  one  year.  The  Walsh 
Company  bought  ties  at  various  points  cm 
the  line  of  the  St.  Louis  &  San  Frandseo 
Rallrokd  in  MlasonrL  The  ties  were  inspect- 
ed by  the  Burlington  Bailroad  Company  in  the 
field,  and  by  direction  of  the  Watklns  Ctxa- 
pany  were  billed  to  the  Burlington  Railroad 
Company  at  St.  Iionis,  where  that  company 
received  them  and  paid  the  freight  charges, 
which  were  refunded  by  the  Watklns  Com- 
pany when  settlement  was  made  for  the  ties. 
After  the  expiration  of  the  year,  the  Bur- 
lington withdrew  its  inspectors  from  the 
field  and  established  a  yard  In  St.  Louis  to 
which  ties  were  shipped  and  inspected  by  the 
Burlington.  The  Walsh  Company  thereafter 
continued  purchasing  ties,  making  its  own 
inspection  in  the  field.  Ties  were  purchased 
at  various  points  on  the  line  of  the  Frisco 
Bailroad  from  the  other  Interpleaders  and 
billed  to  the  Watklns  Company  at  St.  Louis 
over  the  Frisco  road. 

The  Frisco  Railroad  Company  had  sued 
out  a  writ  of  injunction  at  St,  Louis  re- 
straining the  state  ofiSclals  frcmi  enforcing 
the  maximum  freight  rates  established  by 
section  3241,  R.  S.  1909.  This  was  dissolved 
by  the  United  States  Supreme  Court  on  ap- 
peal In  May,  1913.  Thereafter,  on  May  27, 
1913,  the  federal  court  at  St  Louis  aM)oInt- 
ed  receivers  for  the  Frisco  Railroad  Com- 
pany. Straightway  the  Watklns  Company 
filed  a  claim  in  said  court  for  alleged  over- 
charges exacted  by  the  Frisco  Railroad  for 
carrying  the  ties  above  mentioned,  specify- 
ing the  cars,  dates  of  shipment,  and  the  ex- 
cess charges  paid  on  each  car.  The  Walsh 
Company  and  aU  of  the  other  interpleaders, 
except  Hughes  and  Weatherford,  filed  simi- 
lar claims.  These  claims  were  adjusted,  so 
that  on  October  6,  1917,  there  was  paid  to 
the  plaintiff,  as  trustee  for  all  claimants, 
cash  and  interest-bearing  securities  of  the 
face  value  of  $99,418.32.  On  November  12, 
191 7,  plaintiff  filed  In  the  circuit  court  of  the 
dty  of  St.  Louis  a  petition  in  the  nature  of 
a  bUl  of  Intecpleader  against  all  of  the 
defendants  who  were  severally  asserting 
conflicting  claims  to  all  or  portions  of  said 
fonds.  These  various  claims  were  for  over- 
charges exacted  prior  to  May  27,  1913,  the 
date  of  the  Frisco  receivership.  Thereupon 
the  above-named  defendants  filed  their  sep- 
arate answers  and  interpleas,  admitting  the 
allegations  of  the  petition  and  asserting 
their  respective  claims  in  the  matter  of  the 
overcharges  paid  to  the  Frisco  Railroad 
Oompany.  Answers  and  relies  were  filed 
by  the  several  interpleaders.  .  The  Issues 
thus  framed  were  submitted  by  the  court  to 
H<m.  Davis  Biggs  as  referee,  who  heard  the 


evidence,  and  on  March  10,  IMO,  flobmitted 
his  report  and  findings  on  the  evldoice  taken 
befmre  him.  Bxceptions  to  the  report  were 
overruled,  the  report  approved,  and  Judg- 
ment rendered  in  aooordance  therewith.  AU 
of  the  parties  except  the  McCauII-Dryer 
Company  appealed. 

1.  The  referee  states  the  several  claims 
of  the  interpleaders  as  follows: 

"At  the  argument  and  in  the  briefs  of  coun- 
sel it  is  conceded  by  all  of  the  various  defend- 
ants that  the  etahus  of  each  to  the  overcharg- 
es as  set  forth  in  Exhibit  A  attached  to  the 
intervening  petition  of  the  Joyce-Watldns 
Company  are  as  foUowa: 

"(1)  The  Joyce-Watkina  Company  claims 
all  of  said  overcharges,  to  wit,  $lll,941,3o. 

"(2)  All  of  the  defendants  coacede  that  of 
the  said  overcharges  the  Joyce-Watkins  Com- 
pany is  entitled  to  the  sum  of  $22,093.58. 

"(3)  As  against  the  Joyce-Watkins  Oom- 
pany the  Walsh  Company  daims  the  sum  of 
$86,776.12. 

"But  of  this  sum  and  as  against  the  other 
defendants,  Johnson  et  al.,  the  Walsh  Com- 
pany only  claims  the  sum  of  $40,388.24,  con- 
ceding that  between  It  and  the  defendants  John- 
son et  al.  that  each  of  said  defendants  is  en- 
titled to  the  amount  claimed  by  them,  respec- 
tively, which  claims  of  the  other  defendants 
are  as  follows: 

Schneider  Bros |     478.88 

McCaull-Dryer  TJe  Company 4B2.70 

Hugbea    8.141.60 

Anger«r    9,087.83 

Weatbertord  2,*75.»l 

Alleles    4.8S2.8S 

Johnson    M,696.5< 

FIsber  Bnw 2,07<JI3 

"The  Walsh  Company  make  no  claim  to  any 
overcharges  on  cars  shipped  prior  to  June  15, 
1910,  the  time  that  the  defendants  Joyce-Wat- 
kins Company  established  a  tie  yard  in  the  dty 
of  St.  Louis,  which  shipments  aggregate  the 
sum  of  $29,166.02." 

Walah,  the  president  of  the  Walsh  Ooih- 
pany,  had  been  buying  <tles  for  the  Watklns 
Company  since  some  time  in  the  year  1906. 
On  March  13,  1909,  the  Walsh  Company,  as 
first  party,  and  the  Watklns  Company,  as 
second  party,  entered  Into  a  written  contract 
which  contains  the  following  provisions:. 

"The  first  party,  without  expense  to  the  sec- 
ond party,  is  to  act  and  will  use  its  best  endeav- 
ors as  the  exdnsive  agent  of  the  second  party 
in  the  states  of  Missouri,  Arkansas,  Oklahoma, 
and  Louisiana  for  the  purchase  of  all  kinds  of 
railroad  tics. 

"Second  party  is  to  pay  first  party  a  com- 
mission of  2c  on  each  railroad  tie  which  the 
first  party  shall  buy  for  the  second  party  in 
any  of  the  said  four  states  at  a  price  and  on 
terms  which  shall  be  satisfactory  to  the  sec- 
ond party." 

Walsh  purchased  ties  from  the  other  In- 
terpleaders at  points  along  the  line  of  the 
Frisco  Railroad.  Walsh  and  the  defendants 
from  whom  he  bought  ties  testified  that  he 
purchased  them  f.  o.  b.  St.  Louis  on  the  basts 
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of  the  St  Lonls  price.  Walsh  deducted  from 
this  price  the  freight  from  the  loading  sta- 
tions to  St  Iionis,  sometimes  giving  tbe  sell- 
ers a  check  drawn  by  the  Walsh  Company 
on  Its  oiwn  fnnds,  but  generally  giving  a 
draft  on  the  Joyoe-Watklns  Company  for  the 
difference  between  the  St  Louis  price  and 
the  freight  rates  as  charged  by  the  railroad 
company.  At  first  some  of  the  sellers  wait- 
ed until  the  freight  bills  were  returned  be- 
fore the  settlement  was  made.  Finally,  to 
save  delay,  it  was  agreed  tliat  the  average 
weight  of  the  ties  was  150  pounds  each,  and 
the  freight  was  reckoned  on  that  basis.  Set- 
tlement was  then  made  accordingly  by  draft 
as  aforesaid.  Usnally  a  bill  of  sale  was 
made  by  the  seller  of  the  ties,  of  which  the 
following  is  a  sample: 

"Date  Sept  22,  1»10.  No.  17616. 
"The  undersigned  hereby  sells  to  Joyce-Wat- 
kins  Co.,  of  Chicago,  111.,  the  following  de- 
scribed material,  certifying  that  the  same  is 
free  from  all  liens  and  incumbrances  of  any 
character. 

"Located  at  Anaconda,  Ma 

USS  No.  1  R.  O.  ties  at  iihit $896.»7 

180  No.  2  R.  0.  Ues  at  16%< SO^S 


U65 


I427.U 


FriBco  82216  1/431,  2/6© 
Frisco  82869  1/392,  2A3 
Frisco  49762  1/362,  2/38 

"J.  W.  Johnson,  Vend(»." 

The  Walsh  Company,  as  stated,  makes  no 
claim  for  the  overcharges  exacted  prior  to 
June  16,  1910,  admitting  that  It  was  acting 
as  purchasing  agent  during  that  period.  It 
claims,  however,  that  on  the  expiration  of 
the  c<mtract  of  March  16,  1909,  It  made  a 
new  verbal  contract  with  the  Watklns  Com- 
pany which  was  put  In  writing  on  June  27, 
1913,  a  month  after  the  appointment  of  the 
receivers,  and  that  under  that  contract  the 
Walsh  Company  ceased  to  act  as  agent  for 
the  Watkins  Comptmy  and  expressly  bound 
Itself  to  pay  all  freight  charges  on  ties  It 
thereafter  purchased  for  and  shipped  to  die 
Watklns  Company,  and  that  the  Walsh  Com- 
pany is  therefore  entitled  to  the  overcharges 
paid  after  June  15,  1910,  when  the  tie  yard 
was  established  In  St  Louis.  The  referee 
foimd  that  issue  against  the  Walsh  Oomr 
peny. 

There  was  conflicting  evidence  on  this 
point.  Frank  W.  Werner,  secretary  of  the 
Watklns  Company,  and  A.  R.  Joyce,  assist- 
ant secretary  and  assistant  treasurer  there- 
of, testified  that  there  was  no  new  contract 
entered  into  with  the  Walsh  Company,  and 
that  Walsh  continued  to  buy  ties  as  agent 
for  the  Watkins  Company  on  a  commission 
of  two  cents  per  tie.  The  change  in  their 
method  of  conducting  business  was  that  aft- 
er June  16,  1910,  the  Burlington  Inspectors 
were  withdrawn  from  the  field,  Walsh  In- 
sjwcted  the  ties,  drew  drafts  on  the  Watklns 


Company  for  the  cost  of  the  ties  at  Qie  load- 
ing points,  paid  the  freight  to  the  railroad 
company  by  drawing  drafts  on  the  Watkins 
Company  therefor,  and  the  oommiSBions 
were  settled  monthly.  The  books  of  the 
Walsh  Company,  which  were  introduiced, 
showed  that  It  continued  during  the  whole 
period  to  charge  the  Watklns  Company  with 
commissions  at  two  cents  pex  tie,  which  were 
settled  monthly. 

The  testimony  of  Walsh,  taken  at  the 
former  hearing,  was  read  in  evidence.  We 
quote  from  tliat  as  follows: 

"Q.  How  long  did  you  continne  to  operate 
under  that  contract?    A.  One  year. 

"Q.  At  the  end  of  one  year  what  then  liap- 
pened?  A.  Well,  we  continued  doing  business 
right  along  practically  on  the  same  method." 

[1,  J]  We  think  the  referee  was  clearly 
warranted  in  finding  that  the  Walsh  Com- 
pany bought  the  ties  as  agent  for  the  Wat- 
klns Company  after,  as  well  as  before,  the 
expiration  of  the  contract  of  March  13,  1909, 
and  that  it  paid  all  the  freight  charges  on 
the  ties  bought  by  the  Walsh  Conqwny  prior 
to  May  27,  1913. 

It  was  admitted  by  Walsh  before  the  ref- 
eree that  the  Watklns  Company  was  entitled 
to  all  overcharges  on  ties  purchased  by  the 
Walsh  Company  as  its  agent.  The  Watklns 
Company  paid  all  the  freight  charges  by  the 
Frisco  Ballroad.  It  was,  in  fa6t  both  con- 
signor and  consignee.  It  bore  the  biirden  of 
the  transportation,  and,  as  against  the 
Walsh  Company,  is  clearly  aitltled  to  recov- 
er the  overcharges. 

In  Jennison  Bros.  v.  Dixon,  133  Minn.  268, 
168  N.  W.  398,  the  facts  were:  Dixon,  a 
merchant  at  St  Charles,  at  various  times 
bought  flour  and  feed  from  the  plaintiff  In 
carload  lots  at  JanesvlUe,  to  be  delivered 
by  plaintiff  at  St  Charles,  at  an  agreed  price 
per  barrel  for  flour  and  per  ton  for  feed. 
Defendant  paid  the  freight  bills  and  was 
credited  therefor  on  the  purchase  price,  it 
developed  that  the  freight  charges  were  to 
excess  of  the  legal  rates.  The  excess  wm 
refunded  by  the  railroad  to  the  defendant 
Plaintiff  sued  to  recover  the  money  so  re- 
funded. It  was  held  that  as  plaintiff  had 
borne  the  excess  of  such  transportation,  be 
was  entitled  to  recover,  citing  State  v. 
Central  Vermont  By.  Co.,  81  Vt  459,  71  Att 
193,  21  L.  B.  A.  (N.  S.)  949  and  other  cases. 

This  question  was  considered  by  this  conrt 
In  McGrew  Coal  Co.  v.  Mo.  Pac  By.  Co., 
217  S.  W.  984.  In  that  case  plaintiff  had 
quoted  to  its  customer  a  price  for  coal  f.  o. 
b.  destination.  The  coal  was  shipped  by 
plaintiff  from  Myrick  to  Blackwater,  points 
on  defendant's  railroad.  The  court  said  at 
foot  of  page  985: 

"The  stipulation  stated  that  the  plaintiff,  in- 
stead of  quoting  to  his  customer  a  price  for 
the  coal  f.  o.  b.  at  Myrick,  quoted  a  price  de- 
livered  at  ita   destination.    This   meana   that 
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the  coal  was  sold  to  the  consignee  f.  o.  b.  at 
the  station  of  destiiiatlim.  When  the  coal  was 
delivered,  the  purchaser  paid  the  illegal  freight 
bill,  and  settled  his  accoant  with  the  plaintiff 
by  sending  him  the  defendant's  receipt  for  the 
«moant  of  freight  paid,  with  the  balance  in 
cash.  The  transaction  of  sale  stated  in  the 
stipulation  was  a  simple  one.  According  to  its 
tenns  the  less  the  pnrchaser  of  the  coal  paid 
for  freight  the  more  the  plaintiff  received  ipi 
net  proceeds  from  the  transaction.  The  more 
he  paid  for  freight  the  less  the  plaintiff  receiv- 
ed for  his  coal. 

"The  stipolation  states  that  plaintiff's  quota- 
tion to  the  purchaser  'was  based  upon  the  price 
at  'Myrick,  plus  the  freight  ^ate  charged  by  the 
defendant.'    This  is  probably  true.    The  value 
of  all  commodities  is  based  on  all  the  condi- 
tions of  cost,  including  transportation.    When 
the  consignee  of  this  coal  sold  some  or  all  of 
it  to  hia  customer,  he  no  doubt  based  the  price 
upon  the  cost  of  the  coal  in  his  yard,  includ- 
ing the   niegal  charge  paid  to  the  defendant, 
but  this  would  not  transfer  the  right  to  bring 
the  suit   for  the  overcharge.    We  cannot  see 
that  the  plaintiff  stands  on  any  different  foot- 
ing from  that  upon  which  it  would  stand  had 
it  paid  the  freight  in  advance.    While  it  would, 
no  doobt,  then  take  it  into  consideration  as 
an  element  in  the  selling  price  of  his  commod- 
ity, that  fact  would  have  no  effect  upon  the 
liabilit7  of  defendant  for  the  illegal  exaction. 
"This  litigation  illustrates  the  just  and  salu- 
tary operation  of  the  rule.    The  defendant  had 
the  physical  power  to  enforce  its  Illegal  claim 
by  withholding  the  delivery.    The  right  of  each 
consumer   upon  whom   the   burden   ultimately 
falls  to  pursue  the  tortuous  conrse  of  litiga- 
tion which  has   resulted  from  these  transac- 
tions would  be  a  barren  one.    The  remedy,  to 
be  effective,   must  Ue  with  the   shipper   with 
whom  the  contract  is  made,  and  the  amount  of 
the  recovery  measured  by  the  amount  which  he 
is,   either   directly   or  through   his   consignee, 
forced  to  pay.    This  conclusion  is  well  support- 
ed by  the  authorities.    Southern  Pacific  Co.  v. 
Damell-Taenzer  L-umber   Co.,   246   TJ.    S.  6S1, 
38  Sop.  Ct.  188.  62  L.  Ed.  451;  Id.,  221  Fed. 
890,  137  C.  C.  A.  460;  Burgess  v.  Freight  Bu- 
reau,  13   Interst.   Com.    Com'n   R.   668,   680; 
Jennison  v.  Dixon,  183  Minn.  268,  158  N.  W. 


IS]  2.  We  oome  now  to  the  consideration 
of  the  claims  of  the  other  defendants  (except 
that  of  the  McCaull-Dryer  Company).  Their 
testimony  and  that  of  Walsh  was  that  the  ties 
were  sold  on  the  basis  of  the  St.  Louis  prices, 
f .  0  .b.  St  Louis.  As  previously  stated,  some  of 
these  defendants  preferred  to  wait  until 
the  freight  bills  were  returned,  when  the 
representative  of  the  Wali^  Company  de- 
ducted the  freight  from  the  St  Louis  price 
and  paid  the  seller  the  difference.  To  avoid 
the  delay  incident  to  this  course  of  dealing, 
by  mutual  consent,  they  adopted  the  plan  of 
reckoning  the  freight  on  the  basis  of  150 
pounds  per  tie,  which  all  agreed  was  the  av- 
«rage  weight  On  each  delivery  of  tleo  at 
the  loading  stations  the  freight  was  aocord- 
higly  deducted  from  the  St  Louis  price  and 
the  difference  paid  to  the  seller  as  the 
Prtoe  of  the  ties  by  drafts,  as  heretofore 


stated.  Usually,  bnt  not  always,  each  of 
the  defendants  at  the  time  signed  a  bill 
of  sale  to  the  Watklns  Company  for  the 
ties  so  delivered.  They  were  then  loaded 
by  xepresentatlTes  of  the  Walsh  Company 
at  Its  expense  and  consigned  in  the  name 
of  that  company  to  destination.  This  meth- 
od, we  think,  was  adcq>ted  to  flx  the  price 
of  the  ties  at  the  loading  stations.  We 
quote  from  tbe  testimony  of  one  of  the  de- 
fendants. 

"Q.  Mr.  Angerer,  you  stated  that  this  price 
that  Walsh  gave  you  was  the  St.  Clair  price: 
What  did  you  mean  by  that?  A.  Well,  my  price, 
to  arrive  at  a  St.  Clair  price  we  took  the  St 
Louis  price  on  the  ties  and  then  took  the 
freight  rate  from  St.  Clair  on  the  basis  of  150 
pounds  to  the  tie  and  deducted  it.  That  left 
us  the  St  Clair  price." 

Tlie  defendants  ttxA  their  money  and  had 
no  further  interest  or  concern  about  the  ties. 
They  were  In  no  sense  shippers.  They  did 
not  load  nor  incur  any  of  the  trouble  or 
expense  of  loading,  nor  assume  the  obliga- 
tion or  relation  of  consignors.  If  the  ties 
had  been  lost  or  destroyed  in  transit,  would 
the  loss  have  fallen  on  them?  Had  either  of 
them  the  right  of  stoppage  in  translta?  If 
the  flrelght  paid  had  proven  to  have  been  less 
than  the  legal  rate,  would  these  defendants 
have  been  liable  in  an  action  by  the  carrlen; 
to  recover  the  undercharge?  Mobile  &  Ohio 
R.  Co.  V.  Laclede  Lumber  Ca,  202  Mo.  App. 
630,  216  a  W.  798.  Under  the  undisputed 
testimony  the  referee  was  right  in  holding 
that  the  title  passed  to  and  vested  In  the 
Watklns  Company  at  the  time  of  eadi  deliv- 
ery and  settlement  at  the  loading  stations^ 
The  delivery  was  complete,  the  purchase 
price  was  paid,  the  contract  was  executed. 

3.  It  is,  however,  ctmt^ided  that  the  con- 
tract of  sale,  in  Its  inception,  was  made  on 
the  basis  oC  the  St  Louts  price  f.  o.  b. 
St.  Louis,  and  that  this  term  of  the  contract 
is  determinative  of  the  issue.  If  that  be 
true,  then  it  follows  that  Uie  ties  while  In 
transit  were  at  the  risk  of  these  defendants. 

We  think  that  the  course  of  dealing  shows 
that  these  words  were  not  Intended  to  be 
used,  If  they  were  used  at  all,  In  their  ordi- 
nary commercial  sense.  The  uniform  manner 
of  delivery,  inspection,  acceptance  and  pay- 
ment of  the  purchase  price,  the  assumption 
of  the  trouble  and  expense  by  the  Walsh 
Company,  as  agent  of  the  Watklns  Company, 
of  ordering  cars,  loading  ties,  payment  of 
freight  and  the  fact  that  these  defendants 
had  no  further  Interest  or  concern^  in  the 
matter,  rebut  the  implication  that  the  words 
"f.  o.  b.  St  Louis"  were  understood  as  im- 
plying that  the  freight  charges  should  be  at 
the  cost  of  the  sellers  of  the  ties.  U.  S.  v. 
Andrews,  207  U.  S.  229-241,  28  Sup.  Ct  100, 
52  L.  Ed.  185. 

But  the  stubborn  fact  remains  that  on 
the  delivery  of  the  ties  the  seller,  not  al- 
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ways,  as  daimed  by  the  Watklns  Company, 
but  usually,  executed  a  bill  of  sale  to  that 
company  reciting  the  price  paid  and  spedfle- 
ally  describing  the  ties  sold  and  delivered. 
The  drafts  also  recited  that  they  were  given 
for  the  purchase  price. 

While  these  sale  bills  were  not  required 
by  law  and  the  sales  and  deliveries'  were 
,  complete  without  them,  stUl  they  cannot  be 
brushed  aside  as  merely  Intended  to  identify 
the  particular  ties  delivered,  as  contended 
by  counsel.  In  the  absence  of  fraud  or 
imposition  tliey  definitely  and  conclusively 
characterize  the  transactions.  They  furnish 
indubitable  proofs  of  the  execution  of  the 
contracts  according  to  their  terms.  Judge 
Lamm  weU  said: 

"When  men  sit  down  to  put  a  contract  in 
Writing  and  do  so,  the  presumption  is  they 
write  all  there  is  of  it.  All  prior  or  contem- 
poraneous verbal  conversations  relating  to  the 
subject-matter  are  presumed  merged  in  the 
writing."  Beheret  v.  Myers,  240  Mo.  68,  loc. 
dt.  75,  144  S.  W.  824.  829. 

Further  citations  on  a  proposition  so  ele- 
mottal  would  be  mere  affectation  of  learning. 

4.  There  is  no  merit  in  the  objection  that 
the  bills  of  sale  do  not  specify  either  time 
or  place  of  delivery.  They  bear  witness  to 
executed,  not  executory,  contracts:  The 
sales  and  deliveries  were  accomplished.  We 
quote  from  the  report  of  the  refwee: 

"In  those  instances  Where  the  defendants  did 
not  accept  drafts  and  execute  bills  of  sale, 
they  nevertheless  delivered  the  ties  to  the 
Walsh  Company  at  the  loading  stations  and 
gave  up  their  title  there.  The  legal  effect  of 
such  method  of  business  was  to  make  these 
transactions  sales  at  the  loading  stations,  and 
not  even  f.  o.  b.  cars  at  the  loading  stations, 
at  the  St  lionis  price  at  the  then  rate  of 
freight  charged  by  the  railroad,  estimating  each 
tie  to  weigh  150  pounds. 

"This  cannot  b«  said,  however,  of  defendant 
McCaull  Company.  Mr.  McCauIl  testified  that 
be  and  Walsh  agreed  on  a  price  for  the  ties  at 
St.  Louis,  basing  it  on  an  8^  cent  freight  rate; 
that  if  the  rate  was  lower  than  8^  cents  he 
was  to  have  the  benefit  thereof;  if  it  was  over 
he  would  have  to  stand  for  it.  It  is  undisput- 
ed that  the  method  of  carrying  on  the  business 
with  the  McCanll  Company  was  different  than 
with  the  other  defendants, ' in  this,  that  the 
McCaull  Company  always  rendered  invoices  to 
the  Walsh  Company  for  the  St.  Louis  price, 
less  the  freight  charges,  after  the  ties  were 
shipped.  The  Walsh  Company  would  pay  such 
invoices  by  mailing  the  McCanll  Company  a 
draft  on  Joyce-Watkins  Company." 

The  conclusion  of  the  referee  is  that  the 
McCauU-Dryer  Company  was  entitled  to 
judgment  for  the  overcharges  exacted  on  the 
shipment  of  the  ties  sold  by  It.  Walsh,  as 
agent  of  the  Joyce- Watklns  Company,  con- 
tracted with  McCaull.  In  legal  efCeet,  that 
company  and  McCaull  mutually  agreed  on  a 
price  for  the  ties  at  St  Louis,  basing  It  on 


an  8^  cent  freight  rate;  If  the  rate  was 
higher,  McCaull  would  "etand  for  It" :  if  it 
was  lowet,  "McCaull  waa  to  have  the  bene- 
fit thereof."  The  contract  was  mutually  ob- 
ligatory. 

It  therefore  results  that  fhe  Judgment  of 
the  circuit  court  should  be  and  la  aflSmued. 

All  concur. 


GRIGGS  V.  KANSAS  CITY  RYS.  CO. 
(No.  22124.) 

(Supreme  Court  of  Missouri.  Dirision  No.  i. 
Dec.  15,  1920.  Motion  for  Hehearing  Denied 
Dec.  30,  1920.  Motion  to  Transfer  to  Court 
in  Banc  Denied  March  8,  1921.) 

1.  Street  railroads  <g=3i  17(35)— NegllgeDoe  Is 
not  stopping  In  time  held  for  Jury. 

In  an  action  under  the  humanitarian  doc- 
trine, testimony  by  defendant's  motorman  that 
he  first  recognized  the  object  lying  on  the 
track  as  the  tiody  of  a  man  when  witliin  16  feet, 
with  evidence  that  a  car  running  at  tliat  speed 
could  have  been  stopped  within  10  feet,  held 
sufficient  to  warrant  submission  of  the  issue 
of  negligence  in  not  stopping  in  time. 

2.  Street  rallroTads  iS=3 1 03  (4)— Negligent  look- 
out  actionable   under   humanitarian   mie. 

It  being  the  duty  of  a  motorman  to  keep 
a  lookout  ahead  for  persons  who  may  be  upon 
the  track  in  order  to  avoid  injuring  them,  a 
street  railroad  is  liable  under  the  humanitarian 
doctrine  for  the  death  of  a  man  lying  on  the 
track  where  he  could  have  been  seen,  though 
the  motorman  did  not  see  him  in  time  to  stop 
the  car. 

3.  Street  railroads  «=»  117(35) —Negligent 
lookout  for  drunken  man  lying  on  track  held 

for  Jury. 
Evidence  as  to  the  lights  and  physical  sur- 
roundings held  to  show  that  the  motorman 
could  have  seen  plaintiff's  intestate  lying  drunk 
on  the  track  more  than  15  feet  away,  so  that 
the  submission  of  the  issue  of  negligent  look- 
out under  the  humanitarian  doctrine  was  prop- 
er. 

4.  Street  railroaits  €=396— Drunken  man  ea- 
titled  to  lookout. 

The  rule  requiring  a  motorman  to  keep  a 
watch  for  persons  on  the  track  ahead  of  him 
applies  for  the  protection  of  a  drunken  man 
or  other  disabled  man  on  the  track. 

5.  Street  railroads  «s»l  17(35)— Evidence  as  to 
whether  drunken  man  was  In  position  to 
have  been  seen  held  for  Jury. 

In  an  action  under  the  humanitarian  rule 
for  the  death  of  a  drunken  man  struck  at 
night,  evidence  as  to  Whether  deceased  was 
in  position  to  have  been  discovered  in  time  by 
the  motorman  keeping  vigilant  watch  held  suf- 
ficient to  go  to  jury. 

6.  Evidence  ®=>  1 50— Result  of  experiments  as 
to  distance  man  could  be  seen  admissiblai. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, who  was  struck  while  he  was  lying  on 
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a  street  car  track  at  night,  eividenee  of  an 
experiment  by  a  witness  to  determine  the  dia< 
tance  at  which  a  man  in  that  position  could 
have  been  seen  under  similar  circumstances 
was  admissible,  where  the  experimental  con- 
ditions were  snbstantially  the  same  as  those 
at  the  time  of  the  accident,  although  the  witness 
making  the  experiment  knew  that  he  was  look- 
ing for  an  object  resembling  a  man  on  the 
track. 

7.  Evidence  «s»359(3)— Photggraphs  held  ad- 
mlsaible  to  show  soflne  of  accidont. 

In  an  action  against  a  street  railroad  com- 
pany for  the  death  of  plaintiff's  intestate,  who 
waa  killed  by  a  car  at  night,  photographs  of  the 
scene  of  the  accident,  taken  in  the  daytime, 
offered  merely  to  show  the  physical  surround- 
ings, are  admissible. 

8.  Appeal  and  error  «=3232(2),  241— Ob|ectlon 
and  motiM  to  strike  below  held  not  to  raise 
objeotlon    urged    on    appeal. 

An  objection  to  a  question  asked  an  expert 
as  to  the  distance  within  which  a  street  car 
could  be  stopped,  that  it  Invaded  the  province 
of  the  jnry,  and  motion  to  strike  out  the  an- 
swer that  the  witness  could  stop  the  car  in  10 
feet,  because  it  Invaded  the  province  of  the  jury 
and  was  not  responsive  to  the  question,  do  not 
sustain  an  objection  urged  on  appeal  that  the 
witpeas  should  havo  testified  to  the  distance  in 
which  a  reasonably  skillful  motorman  oould 
have  stopped  the  car. 

9.  Trial  4=»t32— Remark  withdrawn  by  eoun- 
s«l  held  not  to  require  discharge  of  Jury. 

In  an  action  against  a  street  railroad, 
where  plaintiiTs  counsel  stated  in  argument 
that  opposing  counsel  was  told  defendant  would 
have  to  pay,  but  to  do  the  best  he  could,  which 
WBS  immediately  withdrawn  by  the  attorney 
with  an  apology,  the  statement  did  not  so 
prejudice  defendant  as  to  require  a  discharge 
of  the  jury,  since  the  incident  probably  harmed 
plaintifF  more  than  defendant. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Daniel  E.  Bird,  Judge. 

Action  by  6.  B.  Griggs  against  the  Kan- 
sas City  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Richard  J.  Higgins,  of  Kansas  City,  Kan., 
and  Boscoe  P.  Ccmkllng,  of  Kansas  City, 
Mo.,  for  appellant. 

CJooper,  Neel  tc  WrlgiJt  and  J.  Stanley  Bas- 
sett,  all  of  Kansas  City,  Mo.,  for  respondent. 

WHITE,  C.  The  appeal  is  from  a  Judg- 
ment for  damages  Incurred  on  account  of  the 
death  of  the  plaintiff's  husband,  caused  by 
the  alleged  negligence  of  the  defendant  com- 
pany. On  the  first  trial  of  the  ease  a  verdict 
was  obtained  by  the  platntlfF  in  the  sum  of 
$7,500;  oa  an  appeal  to  the  Kansas  City 
Court  of  Appeals  the  judgment  was  affirmed. 
Griggs  ▼.  Dunham  et  al..  Receivers,  204  S. 
W.  578.  By  a  writ  of  certiorari  the  case 
reached  this  court,  where  the  judgment  of 
the  Kansas  City  Court  of  Appeals  was  quash- 


ed on  account  of  an  erroneoas  InstmcUan 
which  that  court  had  approved.  State  ex  lA 
Dunham  v.  Ellison  et  al.,  213  &  W.  450.  On 
the  second  trial  there  was  a  verdict  and 
judgment  in  favor  of  the  plalntUf  for  $10,000, 
and  from  that  judgment  the  defendant  Is 
{NTOBecntlng  Its  appeal  in  this  court. 

Charles  C.  Griggs,  the  husband  of  the 
plalntur,  was  employed  In  a  bat  store  on 
Main  street  In  Kansas  City.  He  was  killed 
on  the  night  of  the  7th  of  December,  1916. 
On  that  day  he  started  home  about  6  o'clock 
In  the  evening,  met  a  companion,  and  the 
twou  ai^tarently,  got  drunk  together.  It  was 
nearing  9  o'clock  at  night  when  Griggs  board- 
ed a  street  car  to  go  home.  This  car  ran 
south  on  Troost  avenue  untU  It  arrived  at 
Thirty-Eighth  street,  where  there  was  a  safe- 
ty stop.  On  the  way  Griggs  liad  a  quarrel 
and  a  flght  with  the  conductor  on  some  ac- 
count, probably  over  bis  fare.  They  were 
separated  by  a  passenger.  On  the  arrival 
of  the  car  at  the  safety  stop,  before  crossing 
Thirty-Eighth  street,  Griggs  got  off  and  walk- 
ed around  the  rear  end  of  the  car.  His  gait 
at  the  time  was  unsteady;  as  described  by 
a  passenger  who  saw  him,  "He  circled  around 
t>ack  of  the  car."  That  was  the  last  seen 
of  lilm  alive  by  any  one  in  the  car.  A  car 
following  the  one  from  whi(^  he  descended 
came  along  a  few  minutes  later;  he  was  then 
lying  across  the  track,  and  that  car  ran  over 
him.  It  is  admitted  in  the  record  that  he 
was  killed  by  that  collision,  whldi  oocnrxed 
shortly  after  9  o'clock. 

The  plaintiff  Introduced  a  nnmber  of  wit- 
nesses, including  the  motorman  in  charge  of 
the  car  which  killed  Griggs,  passengers  on 
that  car,  and  passengers  on  the  car  on  which 
he  was  riding.  The  defendant  presented  a 
demurrer  to  the  evidence  offered  by  the 
plaintiff,  which  demurrer  was  overruled. 
The  defendant  offered  no  evidence,  and  the 
case  went  to  the  jury  upon  the  evidence 
alone  produced  by  the  plaintiff. 

The  negligence  alleged  was  the  failure  of 
the  defendant  to  observe  the  humanitarian 
rule,  and  the  only  Issue  submitted  to  the 
jury  was  whether  the  defendant's  motorman 
could  have  stopped  the  car  which  he  was 
driving  in  time  to  have  avoided  killing 
Griggs,  after  he  saw,  or  by  the  exercise  of 
proper  care  could  have  seen,  Griggs  on  the 
track.  The  facts  pertinent  to  that  issue  will 
be  considered  In  discussing  the  merits  of  the 
demurrer  to  the  evidence. 

[11  I.  The  length  of  the  block  in  which  the 
car  was  running,  between  Thirty-Seventh  and 
Thlrty-EJighth  streets  on  Troost  avenue,  is 
stated  to  be  609  feet,  Thirty-Eighth  street 
l)elng  south  of  Thlrtj'-Seventh  street.  A  safe- 
ty stop  at  Thirty-Eighth  street  required  all 
cars  goiqg  south  on  Troost  avenue  to  stop 
at  that  point.  The  motorman  testified  that 
after  passing  Thirty-Seventh  street,  when  he 
was  about  200  feet  north  of  Thirty-Eighth 
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street,  "he  throved  off*  bis  power  prepara- 
tory to  stopping  at  the  safety  stop:  When 
he  was  about  75  feet  from  where  he  struck 
Griggs  he  was  going  about  15  miles  an  hour, 
but  was  slowing  down,  and  when  he  got 
50  feet  from  Griggs  he  was  going  about  8 
miles  an  hoar,  and  continued  at  about  that 
rate  of  speed  until  his  car  struck  the  man. 
He  testified  that  there  were  shadows  across 
the  track,  and  he  did  not  Identify  Griggs  as 
a  man,  lying  across  the  east  rail  of  the 
track,  until  within  16  feet  of  him.  Inasmudi 
as  the  motorman,  traveling  at  8  miles  an 
hour,  did  not  see  Griggs  until  he  was  within 
15  feet  of  him,  a  distance  which  would  be 
traversed  In  a  little  more  thaa  a  second,  it 
Is  contended  that  the  time  was  not  laifg 
enough  for  the  motorman  to  set  bis  appli- 
ances in  operation  and  stop  the  car  before  it 
struck;  that  the  law  does  not  approve  ver- 
dicts which  are  predicated  upon  an  Inference 
as  to  what  may  be  done  in  so  small  a  frac- 
tion of  time.  The  cases  cited  by  apijellant  on 
that  proposition  are  mostly  railroad  cases 
where  steam  railroads  are  operated  at  a 
very  high  speed,  and  are  not  equipped  with 
appliances  by  which  a  st<^)  may  be  made 
within  a  very  short  space.  The  time  In 
which  a  locomotive  engineer  driving  a  steam 
engine  may  set  his  brakes  and  begin  the 
operation  of  stopping  his  train  could  not  be 
considered  in  a  case  of  this  kind.  The  neces- 
sity of  quick  stops  on  the  occurrence  of  sud- 
den emergencies  applies  more  particularly  to 
street  railways  operating  upon  thoroughfares 
In  a  dty,  where  pedestrians  and  vehicles  con- 
stantly are  entering  upon  and  crossing  street 
railway  tra<^. 

The  car  In  question  was  shown  to  be  of 
what  is  termed  the  900  type,  which  term  was 
applied  to  a  group  of  cars  purchased  by  the 
defendant  company  of  aerial  numbers  from 
900  to  950.  By  the  testimony  of  a  former 
division  superintendent  of  the  Kansas  City 
Street  Railways  Company,  who  ran  the  car 
to  the  bam  after  the  collision,  this  car  was 
shown  to  have  been  In  good  condition,  "with 
brakes  In  good  condition,  when  the  accident 
occurred. 

Troost  avenue,  between  Thirty-Seventh 
street  and  Thirty-Eighth  street,  was  practi- 
cally level,  there  being  a  slight  upgrade  to 
the  south,  the  direction  in  which  the  car  was 
going,  of  four-tenths  of  1  per  cent.  Two  men, 
who  bad  operated  defendant's  cars  and  were 
acquainted  with  the  equipment  and  operation 
of  the  cars  of  the  900  type,  testified  that  one 
of  such  cars,  at  the  point  mentioned,  under 
the  conditions  then  existing,  with  a  dry  track, 
going  at  the  rate  of  8  miles  an  hour,  could 
be  stopped  within  8  or  10  feet,  and  going  at 
15  miles  an  hour  could  be  stopped  in  20  feet 
In  the  endeavor  of  the  defendant  to  show  the 
time  which  must  lapse  between  the  apprehen- 
sion of  danger  and  the  act  of  the  motorman 
in  putting  Into  operation  his  safety  appli- 
ances, these  witnesses  were  asked  to  state 


how  many  seconds  It  would  take  to  put  on 
the  air  and  stop  the  car.  Various  answers 
were  returned  to  this  question,  putting  it  at 
"JTist  a  second,"  or,  "a  mighty  few  seconds." 
One  of  the  witnesses  explained  that  he  didn't 
believe  he  could  "Judge  of  that  in  seconds  or 
minutes  either."  One  of  the  motormen,  when 
asked  how  long  it  would  take  to  realize  they 
must  make  a  stop  and  act  upon  it,  answered: 
"Just  that  quick  (indicating),  Just  to  throw 
the  air  on.  It  would  take  right  then."  Then 
he  explained  that  the  time  it  would  take  un- 
til the  car  could  be  brought  to  a  dead  stop 
would  depend  upon  the  rate  of  speed,  and  at 
8  miles  an  hour  "it  would  take  hold  right 
now  and  stop  right  now."  By  that  be  did 
not  mean  that  the  car  would  stop  instantly. 
Another  motorman  testified: 

"If  yon  give  it  a  good  nip  of  air  yoa  can 
feel  your  brakes  take  hold  the  minute  yon  give 
it  air. 

"Q.  How  many  seconds  would  that  be?  A. 
Ton  would  not  run  over  a  foot  or  a  foot  and 
a  half;   you  can  feel  your  brakes  take  hold." 

Then  he  was  asked: 

"Can  you  tell  me  how  long  it  would  be  in 
point  of  time,  from  the  time  yon  saw  it,  to 
make  a  gtop,  in  throwing  your  air  over;  how 
long  it  would  take  to  throw  your  air  over? 
A.  A  half  a  second." 

A  second  is  an  aK>reciabIe  length  of  time. 
A  man  trained  to  act  quickly  in  emergency 
with  appliances  of  instantaneous  ^iplication 
might  well  apply  them  and  begin  to  atop,  as 
stated  by  the  witness,  in  a  fraction  of  a  sec- 
ond, so  that  they  would  take  bold  while  the 
car  would  ran  a  foot  mr  two.  We  are  not 
prepared  to  say,  on  this  evidence,  that  the 
car  could  not  have  been  stopped  before  it 
ran  upon  Griggs.  It  Is  a  matter  of  common 
knowledge  that  the  wheels  of  a  Car  are  fur- 
ther back  than  the  stand  of  the  motorman, 
who  saw  blm  15  feet  away,  so  that  the  dis- 
tance the  wheels  would  have  to  travel  after 
the  man  was  se^i  would  be  considerably  more 
than  15  feet  The  motorman's  speed  did  not 
slacken  ontil  after  the  man  was  strudc,  ac- 
cording to  his  own  testimony,  and  then  he 
stopped  the  car  within  10  feet  If,  after  the 
appliance  was  on,  he  stepped  in  10  feet  after 
striking  the  man,  he  oould  have  stopped  with- 
in that  distance  before  striking  him  after 
the  appliance  was 'on.  According  to  the  tes- 
timony of  the  witness,  it  looks  as  if  he  had 
sufficient  time  to  apply  and  cause  his  brakes 
to  take  hold  before  the  wheels  got  within  10 
feet 

[2]  However,  it  was  not  necessary  for  the 
jury  to  find  the  car  could  have  been  stopped 
after  Griggs  was  seen  before  striking  him. 
If  by  the  exercise  of  ordinary  care  the  motor- 
man  could  have  seen  him  In  time  to  save  his 
life,  he  was  negligent  The  rule  of  law  is  not 
disputed  that  it  is  the  dut?  of  a  motorman, 
driving  a  street  car  upon  a  street  such  as 
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this,  to  keep  a  lookotit  ahead  for  persona  who ,     [B]  II.  It  Is  farther  asserted,  In  sopport  of 

the  proposition,  that  the  demurrer  to  the  erl- 


may  be  npon  the  tra(&,  In  order  to  avcAd  In' 
Jurlng  any  such  person.  Deschner  v.  Ballway 
Co.,  200  Mo.  loc.  dt  829,  96  S.  W.  737;  Rlggs 
V.  Railroad,  216  Mo.  loa  dt.  819,  110  S.  W. 
969;  Slnder  t.  Transit  Co.,  189  Mo.  loa  dt 
136.  88  S.  W.  848,  6  I/.  R.  A  (N.  S.)  IgS; 
Wtndle  Y.  Railroad,  168  Mo.  App^  loc.  dt  603, 
153  S.  W.  282,  and  cases  dted.  In  some  of 
those  cases  It  Is  held  that  ordinances  enacted 
In  many  dtles,  requiring  motormen  in  sudi 
case  to  keep  a  vigilant  watch  ahead  to  pre- 
vent Injuring  persons,  are  dedarat(»y  of  the 
common  law. 

[3]  It  is  contoided  that  there  Is  no  evi- 
dence to  show  that  the  motorman  conld  have 
seen  Orlggs  sooner  than  he  did.  The  motor- 
man  said  there  were  shadows  which  confused 
his  vision.  There  were  trees  In  the  neighbor- 
hood, but  none  were  shown  to  be  near  the 
point  of  collision.  There  was  no  moon  by 
which  an  intervening  object  could  cast  a 
shadow.  There  was  an  arc  light  at  the  n(»rth- 
«ast  -  comer  of  Troost  and  Thirty-Elgbth 
street,  whldi  was  projected  t^  an  arm;  15 
feet  from  the  pole  which  supported  it,  and 
extended  11  feet  west  of  the  east  curb  oo 
Troost  avenue.  It  was  not  more  than  40  or 
50  feet  from  the  man  upon  the  track,  and  it 
must  have  shown  brightly  down  npon  the 
street  at  that  point  The  car  was  equipped 
with  a  headlight,  which  was  burning,  and 
which  must  have  Ughted  up  the  street  in 
front  for  a  great  distance.  Experiments  were 
made  to  show  ttiat  an  object  like  the  body  of 
a  man  across  the  track,  at  that  point,  at  that 
hour,  and  under  like  conditions,  could  have 
been  discovered  and  identified  at  a  distance 
of  230  feet  So  there  is  suffident  evidence  to 
support  a  finding  by  the  Jury  that  the  motor- 
man  was  not  keeping  a  vigilant  watch,  and 
with  ordinary  care  would  have  discovered 
Griggs  in  time  to  have  saved  his  life.  It  Is 
incredible  tliat  a  motorman  with  rays  stream- 
ing from  the  headlight  on  the  front  of  his 
car  could  not  have  discovered  the  body  of  a 
man  on  the  track  much  farther  ahead  than 
15  feet 

[4]  Several  cases  appear  In  the  books 
where  by  reason  of  acddent,  or  drunkenness, 
or  other  misfortune,  persons  have  been  run 
npon  while  lying  npon  a  railway  and  street 
railway  tracks.  The  Importance  of  keeping 
a  vigilant  watch  and  discoverlDg  the  nature 
of  the  object  is  considered  by  this  coiurt  in 
such  cases.  Trigg  v.  Water,  Light  &  Transit 
Co^  215  Mo.  loc.  dt  535, 114  S.  W.  972,  20  L. 
R.  A.  (N.  S.)  987;  Fearons  v.  Kansas  City 
Elec.  R.  R.  Co.,  180  Mo.  loc.  dt  228,  79  S.  W. 
394;  Murphy  v.  Railroad,  228  Mo.  loc.  dt 
83,  128  S.  W.  486.  In  the  case  last  dted  this 
court  said: 

"If  dnmkarda  are  put  OQtside  the  rule  be- 
cause down  drank,  such  holding  would  exdnde 
from  the  humanitarian  rule  those  falling  in 
fita,  or  stricken  down  by  violence,  or  the  diild 
creeping  on  the  tnA." 


dence  should  have  been  sustained ;  that  even 
If  the  motorman  had  kept  vigilant  watdi 
there  is  no  evidence  that  Griggs  was  on  th« 
tra(^  until  the  very  instant  be  was  discov- 
ered there.  When  a  fact  is  shown  to  exist  it 
Is  presumed  to  continue  to  exist  In  the  futnre 
until  the  contrary  appears,  but  appellant  ar- 
gues there  is  no  presumption  or  inference 
that  such  fact  had  previously  existed.  The 
argument  as  applied  to  the  facts  Is  unsound ; 
Griggs  must  have  been  there  some  time  be- 
fore he  was  discovered.  He  could  not  slinply 
appear  npcm  the  trade  out  of  nothingness.  If 
he  had  been  lying  upon  the  track  the  Instant 
before  he  was  seen,  he  must  have  been  for 
some  appredable  time  approaching  the  trade 
and  assuming  that  pocdtion.  We  cannot  defy 
the  ordinary  laws  of  mechanics  in  motion  in 
order  to  satisfy  a  theory.  Griggs  must  have 
got  there  In  some  way.  He  must  have  walk- 
ed upon  the  track,  or  have  run  npon  the  track 
and  lain  down,  or  have  fallen,  unless  he  was 
carried  or  dragged  there.  The  very  act  of 
going  upon  the  track  and  lying  down  woold 
require  a  length  of  time  sufiBdent  for  the  car 
to  run  from  some  distance  back  of  the  point 
from  which  he  was  first  seen  lying  motion- 
less. We  cannot  except  by  mere  conjecture, 
figure  how  far  tlie  car  would  run  while  the 
man  was  getting  in  that  position  upon  the 
track,  but  common  sense  teadies  us  that  a 
longer  time  certainly  would  elapse  than 
Would  be  required  for  the  motorman  to  set 
his  brakes,  put  Ills  air  in  operation,  and  be- 
gin the  process  of  stopping.  The  demurrer 
to  the  evidence  was  properly  overruled. 

[6]  III.  EIrror  is  assigned  to  the  admission 
by  the  court  of  evidence  of  experiments  made 
to  show  i^om  how  far  the  body  of  a  man,  ly- 
ing upon  the  track  where  Griggs  was  killed, 
might  be  discovered  by  a  motorman  driving 
a  car  as  the  car  wbldi  killed  him  was  driven. 
A  dummy  In  the  form  of  a  man  was  placed 
upon  the  track  in  the  same  position  in  which 
the  evidence  tended  to  show  Griggns  was  ly- 
ing when  first  discovered  by  the  motorman. 
A  witness  was  placed  in  the  front  of  a  car 
approaching  from  the  north,  and  lie  testified 
that  by  actual  measurement  he  could  discover 
and  Identify  the  dummy  at  a  distance  of  84 
paces,  262  feet.  All  the  surrounding  condi- 
tions were  made  almost  exactly  the  same. 
The  experiment  was  made  about  the  same 
time  of  night,  with  the  same  atmospheric 
conditions,  the  same  street  lighting,  and  the 
same  condition  and  position  of  objects  up  and 
down  the  street  which  would  tend  to  affect 
the  light  The  witness  who  made  the  test 
stood  In  the  front  of  an  approaching  car  in  a 
position  similar  to  that  in  which  the.  motor- 
man  stood  when  driving  the  colliding  car. 

The  main  point  of  difference,  which  the  de- 
fendant emphasizes,  was  that  the  experiment- 
ing witness  knew  the  object  resembling  a  man 
was  lying  upon  the  track,  and  was  looking  for 
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It  with  tbat  knowledge;  whereas  the  motors 
man  driving  the  car  which  ran  over  Griggs 
did  not  know  be.  was  there,  and  therefore 
necessarily  would  not  have  been  looking  as 
intently  to  discover  the  object  npon  the  track 
as  the  witness  wa&  It  Is  permissible  to  shoiw 
in  proof  of  an  alleged  fact  that  a  result  sim- 
ilar to  the  fact  in  gaestlon  was  obtained  on 
experiments  nnder  conditions  similar  to  those 
proven  to  exist  The  ability  or  inability  of 
an  engineer  to  see  a  person  with  whom  he 
has  a  collision  is  among  the  things  wbldi 
may  be  tested  by  experlmsnta  S  Gyc.  of  EM- 
denc^,  483,  488;  Galveston,  H.  &  N.  Ry.  Oo. 
V.  Olds  (Tex.  Cav.  App.)  112  S.  W.  787,  lot 
dt  703;  Amsbary  v.  Oray's  Harbor  By.  ft 
Lt  Co.,  78  Wash.  879,  139  Pac.  loc.  cit.  49, 
60,  HI,  8  A.  L.  R.  1;  Griggs  v.  Dunham,  204 
S.  W.  loc  dt  6T4 ;  Barton  v.  Railroad,  176  Mo. 
App.  loc.  dt  20,  162  8.  W.  1064 ;  RidiardsoD 
▼.  State,  SO  Md.  109,  44  Atl.  909;  Smith  ▼. 
State,  2  Ohio  St.  611;  Young  v.  Clark,  18 
Utah,  42,  60  Paa  832.  The  appellant  dtes 
the  case  of  Wells  v.  Lusk,  188  Mo.  Ax>p^  63, 
178  8.  W.  760.  The  witnesses  who  made  the 
test  in  that  case  were  not  on  an  engine  run- 
ning as  the  one  ran  whldx  killed  a  man  on 
the  track;  they  were  oa  the  ground;  they 
were  neither  in  the  same  position  nor  under 
the  same  drcumstances  as  the  engineer.  An 
instructive  case  on  the  admission  of  this  sort 
of  evidence  is  Ballman  v.  H.  A.  Lueklng 
Teaming  Co.,  219  S.  W.  603,  where  Dlvisl<m 
One  of  this  court  In  an  opinion  l^  Goode,  JT., 
ccmsidered  the  proposition.  A  witness  had 
sworn  that  nnder  certain  conditions  he  had 
read  a  sign  painted  on  a  moving  truck  read- 
ing, "Rice,  Stix  Dry  Goods  Company."  It 
was  claimed  that  it  could  not  be  done.  Some 
of  tlie  witnesses  who  made  the  experiments 
did  so  with  a  sign  of  different  color,  on  a 
different  background,  and  displayed  upon  an 
automobile  that  was  part  of  the  time  motion- 
less. The  court  held  evidence  of  these  ex- 
periments was  Inadmissible.  It  was  nowhere 
suggested  that  it  was  improper  because  the 
witnesses  were  looking  for  the  very  thing 
they  were  required  to  see,  but  because  the 
conditions  were  not  substantially  the  same. 
The  case  of  Biggs  v.  Railroad,  216  Mo.  304, 
115  S.  W.  969,  is  dted.  In  that  case  the 
evidence  offered  was  photographs  with  wlilch 
the  experiments  were  made.  The  court  com- 
pared the  positlims  thus  (loc.  dt  336  of  216 
Mo.  115  S.  W.  079): 

"Haman  fignres  prominently  displayed  sitting 
upright  dose  to  the  rail  and  at  a  place  where 
their  headlights  struck  them  in  time  to  see 
and  stop"  were  used  in  the  experiment  where- 
as what  the  engineer  saw  in  fact  "was  in  the 
shadow  of  the  column  the  dim  outlines  of  what 
turned  out  to  be  an  unconscious  man." 

There  certainly  was  no  similarity  in  condi- 
tions. In  the  case  of  Amsbary  v.  Gray's  H. 
Ry.  ft  Lt  Ca,  78  Wash.  379,  l.SO  Pac.  46,  8 
A.  L.  R.  1,  experiments  almost  the  same  as 
those  made  here  were  offered  In  evidence  for 


the  purpose  of  determining  how  far  an  en- 
gineer could  see  a  person  on  tlie  track.  The 
Supreme  Court  of  Washington  reviewed  the 
anthoritiee  at  length,  and  thus  stated  the  rule 
appllable: 

"If  the  evidence  shows  that  the  experiment 
was  made  under  drcumstances  similar,  or  ap- 
proximately similar,  to  those  whidi  surround 
the  original  transaction,  and  such  experiment 
wonld  serve  to  shed  any  light  upon  that  trans- 
action, we  can  see  no  reason  for  exclusion  of 
such  experiment  although  it  may  not  have 
been  made  under  exactly  similar  conditions 
as  attended  the  original  transaction.  The  dis- 
simflarity  would  not  exdnde,  but  wonld  go  to, 
its  weight  before  the  jury." 

It  is  true  the  witness  In  this  case  was  look- 
ing for  the  object  upon  the  track,  while  the 
motorman  who  ran  over  Griggs  was  not  ex- 
pecting to  see  any  one  upon  the  track ;  never- 
theless it  was  his  duty  to  keep  a  watch  ahead, 
as  we  have  seen.  If  the  court  should  exclude 
experiments  made  by  the  witnesses  who  kne\r 
what  they  were  doing,  that  Is,  who  looked 
for  the  result  which  their  experiments  wonld 
determine,  then  tbAt  ruling  would  exclude  all 
evidence  as  to  how  tu  a  sound  might  be 
heard,  or  the  smoke  of  an  engine  might  be 
seen,  or  the  engine  Itself  might  appear  from 
the  distance,  or  any  object  might  be  seen  up- 
on tiie  railway  or  street  car  trad:.  If  n  wit- 
ness testifies  that  a  headlight  may  be  seen 
at  a  certain  distance,  it  is  because  he  has 
looked  for  it,  expecting  to  see  it  at  that  dis- 
tance ;  If  he  testifies  that  a  bell  can  be  heard 
at  a  certain  distance.  It  Is  because  he  has 
consdously  listened  for  and  heard  the  bdl. 
The  difference  In  the  conduct  of  such  an  ex- 
periment arising  from  the  fact  that  the  ex- 
perimenter looks  for  what  he  Is  expected  to 
see,  while  the  engineer  or  motorman  Is  ex- 
pected Mily  to  watch  for  any  object  that 
might  appear  npon  the  track,  and  has  his  at- 
tention more  or  less  engaged  in  operating  his 
car  or  engine,  Is  not  a  difference  of  condition 
sufficient  to  warrant  the  exclusion  of  the  evi- 
dence. Its  weight  Is  a  matter  for  the  Jury. 
The  evidence  of  such  experiments,  therefore, 
was  pr(^)erly  admitted. 

[7]  IV.  Appellants  claim  that  the  court  er- 
red in  admitting  photographs  of  the  locality 
at  Thirty-Eighth  and  Troost,  because  taken 
In  the  daytime  and  not  under  conditions  sim- 
ilar to  those  which  obtained  when  Griggs 
was  killed.  These  idiotographs  were  taken 
months  after  that  Incident  BJvidence  was 
produced  by  the  plaintiff  to  show  that  the 
physical  objects  in  the  entire  block  between 
Thirty-Seventh  and  Thirty-Eighth  streets  on 
Troost  avenue,  the  arc  light,  the  trees  along 
each  side  of  the  street,  telephone  poles,  and 
other  objects  were  substantially  the  same  as 
they  were  on  the  night  Griggs  was  killed. 
The  photographs  were  offered  for  no  other 
purpose  than  to  show  positions  of  the  physi- 
cal objects  on  and  along  the  street  at  the 
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time  the  accident  occurred.     The 
vms  admissible  for  that  purpose.     . 

[I]  V.  Objection  was  made  to  the  admis- 
sion  of  the  testimony  of  a  motorman  who  had 
worked  for  the  defendant,  and  who  testlfled 
as  to  the  distance  within  which  a  car  of  the 
900  trpe,  slmilEir  to  the  car  under  considera- 
tion, might  be  stc^^ied.  It  la  claimed  the 
evidence  was  Inadmissible  t>ecause  the  wit- 
ness stated  the  distance  In  which  he  coold 
stop  sacb  a  car;  the  witness  was  not  asked 
to  state  within  what  distance  a  car  similar 
to  the  <xie  under  consideration  Tinder  the 
same  or  similar  conditions,  "might  be  sti^ped 
by  a  reasonably  skillful  motorman."  Appel- 
lant, however,  at  the  trial  made  no  such  ob- 
JectlMi  to  this  testimony.  The  question  ask- 
ed of  the  witnesses  was,  "In  your  opinion, 
what  distance  could  the  car  be  stopped?" 
The  objection  was  that  the  question  "invades 
the  province  of  the  Jury;"  and  It  is  not  the 
question  in  what  distance  a  car  could  be 
stOHied."  The  witness  answered  tbtit  under 
the  conditons  mentioned  he)  could  stop  the 
car  in  10  feet  The  defendant  moved  to  strike 
out  the  answer  "because  it  invades  the  prov- 
ince of  the  Jury  and  is  not  respcmsive  to  the 
question."  The  form  of  the  question  was  not 
objected  to,  and  the  objection  made  to  the  an- 
swer was  not  the  objection  urged  here.  An- 
other witness  who  testified  to  the  distance 
in  which  such  car  stopped  was  objected  to  on 
account  of  his  failure  to  qualify  as  to  the 
equipment  of  the  car  with  which  he  was  fi- 
miliar  as  compared  with  the  car  under  con- 
sideration. We  think  the  evidence  sufficient- 
ly shows  he  was  qualified.  No  error  was 
committed  in  the  reception  of  the  evidence. 

[I]  VI.  Objection  was  made  to  the  state- 
ment of  Mr.  Neel,  attorney  for  plalntifl,  in 
his  argument  before  the  Jury,  where  he  said: 
"Of  coarse  Mr.  Oonkllng  has  sent  down  here 
and  told,  'We  will  have  to  pay,  but  do  the 
best  you  can.' "  On  objection  to  that  state- 
ment Mr.  Neel  withdrew  it;  defendant's 
counsel  objected  to  his  withdrawing  it, 
whereupon  Mr.  Neel  repeated  that  he  would 
withdraw  It,  and  apologized  for  It.  The  court 
sustained  the  objection  that  the  remark  was 
Improper,  but,  Inasmuch  as  Mr.  Neel  with- 
drew the  remark  and  apologized  for  It,  refus- 
ed to  discharge  the  Jury,  as  defendant's  coun- 
sel had  requested. 

It  Is  impossible  to  say  that  the  defendant 
was  harmed  by  this  incident  The  attorney 
for  the  plaintiff,  in  the  heat  of  extemporane- 
ous argument  attempted  to  picture,  purely 
from  his  imagination,  a  conversation  between 
defendant's  counsel  and  his  company.  He 
acknowledged  the  Impropriety,  withdrew  and 
apologized  for  it  He  voluntarily  placed  him- 
self In  an  apologetic.  If  not  a  humiliating,  po- 
sition in  having  said  something  that  he  ought 
not  to  have  said.  The  Incident,  if  the  re- 
marks were  improper,  was  likely  to  be  more 
harmful  to  him  than  to  the  defendant. 


Finding  no  reversible  error  In  tbB  record, 
the  Judgment  is  affirmed. 


RAILET,  C,  concurs. 
MOZLBY,  C,  concurs  ezoqit 
graph  8,  and  concurs  in  result 


SB  to  para* 


PER  CUBIAM.  The  foregoing  opinion  by 
WHITE,  a,  is  adopted  as  the  opinion  of  the 
court 

All  ocmcur. 


CRAVEN  V.  MIDLAND  MILLING  CO. 
(No.  13880.) 


(Kansas  Cttty  Coart  of  Appeals. 
March  7,  1921.) 


Missouri. 


1.  Appsal  aad  error  4s»695(2)— Rsilng  sos- 
talniog  demurrer  to  ovldenoo  not  reviewed, 
is  absenoe  of  evldoece. 

An  appellate  court  will  not  review  the  ral- 
ings  of  the  trial  coart  in  auataintiig  or  refnsing 
a  demurrer  to  the  evidence,  unless  the  abstract 
of  the  record  contains  all  of  the  evidence. 

2.  Appeal  and  error  «=>582(2)— To  review  iT*. 
murrer  to  evidence,  such  evidence  should  be 
set  out  In  hao  verba. 

It  is  improper  to  set  out  in  the  abstract  the 
mere  tendency  of  the  eividence,  instead  of 
copying  it  in  htec  verba,  where  the  propriety  of 
the  demurrer  to  the  evidence  is  raised. 

3.  Appeal  and  error  9ss>582(2)— When  party 
rests  defonse  on  undisputed  word  of  adver- 
sary, evidence  need  not  be  set  out. 

Where  a  defendant  is  willing  to  stake  bis 
defense  on  the  undisputed  word  of  liis  adver* 
sary,  and  where  it  is  not  shown  or  alleged  that 
.there  was  any  other  evidence  admitted  that 
would  vary  that  given,  the  rule  requiring  the 
evidence  to  be  set  out  in  bsc  verba  does  not 
apply. 

4.  Appeal  and  error  <8=»639(l).^Appeal  dls> 
missed  where  abstraot  of  evidence  was  gsr- 
bted  and  Incomplete,  though  additional  ab> 
stract  not  filed. 

Despite  rule  IS  of  the  Kansas  City  Court 
of  Appeals  (169  8.  W.  xiii)  and  Eev.  St.  1919, 
g  1479,  providing  that  a  respondent  if  dissatis- 
fied with  the  abstract  of  appellant  may  file 
an  additional  abstract  an  appeal,  seeking  the 
review  of  an  order  sustaining  defendants'  de- 
murrer to  the  evidence,  should  be  dismissed, 
where  plaintiff's  abstract  of  the  evidence  was 
shown  by  defendant  to  be  garbled  and  insoffl- 
cient  though  defendant  the  respondent  de- 
dined  to  furnish  a  complete  abstract 

5.  Appeal  and  error  ®=>695(2)~Abstraot 
should  contain  all  evidence  to  warrant  review 
of  order  sustaining  demurrer. 

In  an  employee's  personal  injury  action 
where  demurrer  to  her  evidence  was  sustained, 
the  abstract  should  contain  ail  of  the  evidence, 
and  it  is  not  enough  for  the  employee  on  appeal 


As^For  otber  casea  see  Bame  topic  and  EXY-NT7MEEB  in  all  Eey-Numbeted  Digests  and  Indexes 
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to  abstract  only  the  evidence  favorable  to  her 
on  the  theory  that  in  reviewing  the  order  the 
evidence  would  be  considered  most  favorably  to 
her;  for,  while  the  favorable  evidence  may  have 
been  suffldent  to  take  the  ease  to  the  jury,  its 
effect  may  have  been  defeated  by  other  evi- 
dence. 

6.  AppMl  and  error  $=3795  (2)— Motion  to  dis- 
miss hold  to  extend  to  Insnffloienoy  of  all- 
straot. 
Though  respondent's  motion  to  dismiss  the 
appeal  merely  referred  to  rule  15  of  the  Kan- 
sas City  Court  of  Appeals   (169  S.  W.  xiii), 
yet  where  the  motion  referred  to  respondent's 
brief  and  the  brief  pointed  out  that  the  appeal 
should  be  dismissed  because  of  the  insufficiency 
of  the  abstract  of  the  evidence,  the  motion  to 
dismiss  will  not  be  overruled  on  the  ground 
that  it  did  not  on  its  face  show  cause  for  the 
relief  prayed. 

Ai^ieal  from  Jackson  Circuit  Court;  C.  A. 
Burney,  Judge. 


"Not  to  be  offldaUy  publlsbed." 


I 


Action  by  Carrie  Craven  against  the  Mid- 
land Milling  Company.  Plaintiff  having  talc- 
en  an  Involuntary  nonsuit  and  her  motion  to 
set  the  same  aside  having  been  denied,  she 
appeals.    Appeal  dismissed. 

Elon  Levis  and  Atwood,  Wickershant,  HIU 
&  Popham,  all  of  Kansas  City,  for  appellant. 

Rosenberger  ft  Reed,  of  Kansas  City,  War- 
ren L.  White,  of  Springfield,  and  RoUin  B. 
Talbert,  of  Kansas  City,  for  respondent 

BliAND,  J.  This  iB  a  suit  for  damages  for 
personal  Injuries.  At  the  end  of  all  the  testi- 
mony the  court  marked  "given"  defendant's 
instmctiou  in  the  nature  of  a  demurrer  to 
the  evidence;  plaintiff  thereupcm  took  an 
involuntary  nonsuit  with  leave,  and  upon  the 
court's  refusal  to  set  the  same  aside  and 
grant  plaintiff  a  new  trial,  plaintiff  appealed. 

We  learn  from  the  abstract  filed  here  by 
appellant  that  plaintiff,  an  employee  of  de- 
foidant,  was  injured  by  slipping  upon  and 
falling  from  a  metal  door  on  a  "roll  machine" 
in  a  flourmUl  owned  and  operated  by  defend- 
ant Her  duties  were  the  oiling  and  cleaning 
of  machinery.  The  fourth  floor  was  a  large 
open  room  containing  "roll  machines"  or  "big 
stands"  which  had  l<mg  pipes  attached  and 
such  apparatus  as  was  necessary  to  c<mduct 
the  flour  and  milling  material.  These  "roll 
machines"  were  substantially  box  8bai)ed  at 
the  base,  more  rolling  at  the  top,  about  C 
feet  or  more  high  and  inclosed.  There  were 
about  28  of  them  on  the  fourth  floor.  The 
"roll  machine"  in  question  had  a  metal  door 
on  the  front  ride  0  inches  wide  and  13  inches 
long  and  situated  about  3  feet  above  the  floor. 
When  closed  the  door  was  substantially  ver- 
tical ;  when  <^en  or  let  down  it  was  horlzcMi- 
tal.  A  few  inches  above  the  door  the  roll 
macliines  "bulged  out"  about  3  or  4  inches 
and  then  slanted  back. 


On  the  day  of  her  injury  plaintiff  yr&B  di- 
rected by  her  foreman  to  get  a  ladder  and 
clean  the  overhead  pipes  and  to  fill  the  oil 
cups.  She  Informed  the  foreman  that  she 
could  not  find  a  ladder,  and  he  told  her  to 
let  down  the  door  on  the  "roll  machine"  and 
stand  upon  it  and  assured  plaintiff  that  It 
was  safe  for  her  'to  so  stand.  Plaintiff,  rely- 
ing upon  the  assurance  of  the  foreman,  got 
upon  the  door,  toade  a  stroke  with  her  broom 
slipped,  and  fell  upon  the  concrete  floor,  her 
ear  striking  a  hot  radiator. 

The  petition  alleges  that  defendant  failed 
to  furnish  plaintiff  with  a  reasonably  safe 
place  in  which  to  work,  and  negligently  failed 
to  furnish  plaintiff  with  a  ladder  or  other 
reasonably  safe  appliances,  and  that  Its  fore- 
man negligently  ordered  and  directed  plain- 
tiff to  go  and  stand  upon  the  door.  The  an- 
swer consists  of  a  general  denial  and  pleas  of 
contributory  negligence  and  assumption  of 
risk. 

Respondent  has  filed  a  motion  to  dlHmlw 
the  appeal  on  the  ground  that  appellantfs 
abstract  of  the  record  falls  to  set  forth  so 
much  of  the  record  "as  is  necessary  to  a  full 
understanding  of  all  the  questtcms  presented 
to  this  court  for  decision,"  as  required  by  rule 
15  of  this  court  The  abstract  as  filed  here 
by  appellant  states  that  It  contains  all  the 
evidence  Introduced  in  the  case.  It  appears 
from  respondent's  additional  abstract  of  the 
record  that  a  great  amount  of  testimony  has 
been  omitted  from  appellant's  abstract.  Ap- 
pellant's abstract  contains  44  pages  of  printed 
testimony,  while  the  bill  of  exceptions  con- 
tains 209  pages  of  evidence.  Thirty-one 
pages  of  plaintiff's  testimony  has  been  omit- 
ted from  appellant's  abstract  of  the  record; 
this  consists  mostly  of  cross-examination,  bat 
partly  of  redirect  examination.  Thirty-six 
other  pages,  which  consists  of  plalntllTs  dep- 
osition taken  before  the  trial,  has  been  omit- 
ted. Two  photographs  of  the  "roll  machine" 
from  which  plaintiff  fell  have  been  omitted. 
There  are  no  photographs  at  all  in  the  record 
filed  here.  Three  pages  of  testimony  on  cross- 
examlnatlcm  of  plaintiff's  witness,  Pc^ham, 
have  been  omitted,  and  likewise  2  pages  of 
the  testimony  of  her  witness,  ILievis,  on  cross- 
exaznination.  The  testimony  of  defendant's 
witness  Stroud,  whidi  takes  up  6  pages  of  the 
bill  of  exceptions,  is  condensed  to  6  Unee  of 
testimony  In  the  abstract  and  la  set  forth 
In  narrative  form,  nie  testimony  of  defoid- 
ant's  witness  Merritt  consists  of  12  pages  of 
the  bill  of  exceptions,  but  wily  7  lines  in  nar^ 
rative  form  in  the  abstract  The  testlmcmy  of 
defendant's  witness  Morris  consists  of  5 
pages  In  the  bill  of  exceptions,  and  <Hily  a 
half  of  a  page-  in  narrative  form  In  the  ab- 
stract Three  pages  in  the  bill  of  exceptions 
of  the  testimony  of  defendant's  witness  Tea- 
chom  takes  up  7  lines  in  narrative  form  in 
the  abstract  The  testimony  of  def»idant'B 
witness  Gertrude  Schroeder  takes  up  6  jmges 
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of  the  bQ}  of  eiceptSana  and  (mly  8  lines  In 
nariatlye  form  In  the  abstract.  Three  and 
(me-half  pages  of  the  testimony  of  defcnd- 
anf9  witness  Mitchell,  besides  seTeral  ques- 
timis  and  answers,  have  been  omitted  from 
the  abstract  Nearly  all  the  testimonjr  of 
defendant's  two  medical  witnesses  has  been 
omitted. 

[1,  2]  It  has  long  been  the  rule  in  this  state 
that  an  appellate  court  will  not  review  the 
rulings  of  the  trial  court  In  sustaining  or  re- 
fusing a  demurrer  to  the  evidence,  unless  the 
abstract  of  the  record  contains  all  of  the  evi- 
dence. Whitehead  v.  St  L.,  I.  M.  &  S.  By. 
Co.,  176  Mo.  475,  479,  75  S.  W.  919;  Harrison 
v.  Pounds,  190  Mo.  349,  88  S.  W.  713;  Vande- 
venter  r.  Goss,  190  Mo.  239,  88  S.  W.  610; 
Milling  Co.  V.  Hanebrink,  247  Ma  212,  152  S. 
W.  354,  Ann.  Cas.  1914B,  875;  Halstead  v. 
Stone,  147  Mo.  649,  49  S.  W.  850 ;  Tatum  t. 
Anderson,  8  Mo.  App.  574;  Tozer  v.  Clark,  8 
Ma  App.  577;  Taussig  v.  St  L.,  K.  O.  &  N.  By. 
Co.,  8  Mo.  App.  578 ;  DlstlUing  Co.  v.  Lock,  59 
Ma  App.  637 ;  Jackson  y.  Wabash  By.  Co.,  85 
Mo.  App.  443;  Deering  t.  Hannah,  03  Ma 
App.  618,  67  S.  W.  714 ;  Moore  v.  Harmes,  123 
Mo.  App.  34, 99  S.  W.  764;  Goodson  v.  Wabash, 
etc..  Bd.,  23  Mo.  App.  76,  82 ;  Gooden  v.  Mod- 
em Woodmen  of  Amer.,  194  Mo.  App.  666, 
675,  189  S.  W.  394.  And  the  practice  of  set- 
ting forth  the  tendency  of  the  evidence.  In- 
stead of  ct^ying  it  In  hsc  verba,  where  the 
propriety  of  a  demurrer  to  the  evidence  la 
raised,  has  been  expressly  condemned.  Good- 
siHi  T.  Wabash,  supra;  Moore  v.  Hannah, 
supra ;  Jackson  v.  Bd.,  supra. 

[3]  It  has  been  held  that  "where  the  de- 
fendant is  willing  to  stake  his  defense  on  the 
undisputed  word  of  his  adversary,  and  where 
it  Is  not  shown  or  alleged  that  there  was  any 
other  evidence  admitted  that  would  vary  that 
given,"  the  rule  requiring  the  evidence  to  be 
set  forth  In  hsec  verba  does  not  apply.  Hag- 
gard V.  Walker,  132  Mo.  App.  463,  111  S.  W. 
904.  Of  course,  there  is  no  such  circumstance 
present  in  the  case  at  bar  as  existed  in  the 
case  last  cited.  In  the  case  of  Graham  v.  Ins. 
Co.,  110  Ma  A]M>.  96,  84  S.  W.  93,  a  suit  was 
brought  upon  an  insurance  policy.  Plain- 
tifTs  abstract  contained  only  a  part  of  the 
policy  and  application,  and  only  one  section 
of  the  by-laws.  It  was  apparent  that  the 
parts  omitted  were  In  no  wise  connected  with 
tk*  isbues  involved  in  the  determination  of  the 
case.  It  was  held  that  the  court  would  not 
dismiss  the  appeal  for  failure  to  comply  with 
the  rule.  Bespondent  in  the  case  at  bar  In- 
sista  that  the  j)arts  omitted  are  essential. 

[4j  It  is  claimed  by  appellant  that  if  her 
abstract  is  insufficient  for  the  reasons  urged 
agaihst  It,  It  was  the  duty  of  respondent  un- 
der rule  15  of  this  court  (169  S.  W.  xiii)  to 
fnmlsb  "axuAi  further  abstract  of  the  record 
he  may  deem  necessary."  In  this  connection 
we  are  also  referred  to  section  1479,  B.  8. 
1919,  which  provides  that— 


"Bespondent  *  •  •  may,  it  dissatisfied 
with  Buch  abstracts  of  appdlant,  file  such  ab- 
stracts on  his  part,  or  any  additional  abstract" 

A  similar  contention  was  made  in  the  case 
of  Brand  v.  Cannon,  118  Mo.  595,  598,  24  S. 
W.  434,  435,  where  the  court  said: 

"But  it  is  apparent  at  once  that  this  is  not 
the  spirit  of  our  statnte,  or  of  our  roles. 
When  a  party  obtains  a  Judgment  of  a  court 
of  competent  Jurisdiction  in  his  behalf,  the 
presumptions  are  all  in  favor  of  its  vaUdity, 
and  the  correctness  of  the  means  by  which  it 
was  obtained,  and  the  burden  is  on  one  who 
alleges  error  to  show  it 

"The  law  of  this  state  has  cast  upon  the  ap- 
pellant, not  the  respondent,  the  onus  of  pre- 
paring a  printed  abstract  of  the  entire  record 
of  that  cause,  which  he  shall  serve  on  his 
opponent,  and  file  in  this  court.  Bevised  Stat- 
utes 1880,  I  2253.  If  a  party  relying  upon 
the  provision  that  his  opponent,  if  not  satisfied, 
shall  file  a  forther  abstract,  can  cast  the  bur- 
den on  his  adversary,  by  filing  a  wholly  in- 
sufficient and  garbled  abstract,  it  can  readily 
be  seen  that  the  burden  will  be  on  the  re- 
spondent to  maintain  his  Judgment  and  not  on 
the  appellant  to  reverse  it" 

The  same  is  held  in  Smith  v.  Baer,  166  Mo. 
392,  404,  66  S.  W.  166 ;  Vandeventer  v.  Goss, 
supra,  190  Ma  loc.  cit  243,  88  S.  W.  610°; 
Halstead  v.  Stone,  supra. 

It  has  been  held  that  appellant's  dereliction 
In  failing  to  incorporate  all  the  testimony  In 
his  abstract  may  be  of  such  a  character  that 
the  court  may  not  be  Justified  in  dismissing 
the  appeal,  and  in  such  case.  If  respondent 
desires  to  raise  any  point  in  refermce  to  the 
matter,  he  should  file  such  an  additional  ab- 
stract of  the  record  of  the  parts  omitted  by 
appellant  as  is  necessary  to  an  understanding 
of  respondent's  contentions.  Blanchard  v. 
Dorman,  236  Ma  416,  434,  435,  139  S.  W. 
305 ;  Berry  v.  Bood,  209  Mo.  662,  108  S.  W. 
22;  WilUams  v.  Bansom,  234  Mo.  55,  136  S. 
W.  349;  State  ex  rel.  v.  Smith,  172  Ma  446, 
72  S.  W.  692 ;  Grant  v.  Grant,  171  Mo.  App. 
317,  157  S.  W.  673;  Warren  v.  Mayer,  163 
Mo.  App.  451,  456,  143  S.  W.  861.  Bespondent 
in  its  additional  abstract  dlsptates  the  ab- 
stract of  appellant,  but  it  declines  to  furnish 
a  complete  abstract  furnishing  only  a  par- 
tial one,  setting  forth  part  of  the  omitted 
evidence  and  other  matters  going  to  show 
that  appellant  has  filed  here  a  very  incom- 
plete and  garbled  abstract  This  seems  to 
have  been  the  proceeding  in  the  case  of  Dixon 
V.  Thomas,  91  Mo.  App.  364,  366. 

It  is  apparent  from  the  facts  in  the  case 
at  bar  that  appellant's  dereliction  In  the 
matter  of  furnishing  us  with  an  abstract  nec- 
essary to  a  full  and  complete  understanding 
of  the  questions  presented  to  us,  that  la,  the 
propriety  of  the  action  of  the  court  in  giving 
the  instruction  on  behalf  of  defendant  in  the 
nature  of  a  demurrer  to  the  evidence,  la  of 
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sndi  gross  character  as  to  merit  a  dismissal 
of  the  a.ppea.1. 

[S]  Ai^ellant  states  that  the  only  conten- 
ttofot  made  by  her  In  this  court  is  that  she 
was  entitled  to  go  to  the  Jury  on  the  several 
grounds  of  negligence  alleged,  and  that  in 
passing  upon  this  point  the  conrt  must  take 
the  evidence  in  its  most  &vorable  light  to 
plaintiff;  therefore  it  was  necessary  for  her 
to  abstract  only  the  evidence  that  was  favor- 
able to  her.  It  may  be  that  the  piecemeal 
evidence  brought  here  by  appellant  tends  to 
show  that  the  court  erred  in  sustaining  the 
demurrer,  bat  even  if  we  could  say  that  all 
of  plaintiff's  evidence,  Including  that  not 
brought  here,  would  show  that  she  had  made 
out  a  case  of  actionable  negligence,  yet  all  of 
plalntifTs  evidence  may  have  shown  that 
plaintiff  was  gnllty  of  contributory  negligence 
as  a  matter  of  law,  or  that  she  assumed  the 
risk.  It  may  have  been  that  in  the  portions 
of  plaintiff's  omitted  testimony  she  admitted 
facts  showing  that  she  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  or  that 
aibe  assumed  the  risk. 

There  are  numerous  cases  to  be  found  in 
the  appellate  courts  where  the  court;  after 
reviewing  all  the  evidence,  has  reached  the 
condnslon  that  plaintiff  in  a  case  of  this 
kind  has  been  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Many  times  plain- 
tlfTa  evidence  in  chief  takes  him  to  the  Jury, 
but  deftodant's  evidence  introduces  new  or 
unforeseen  issnes  or  features  that  entirely 
defeat  plaintiff's  case,  and  It  such  evidence 
remains  undisputed  and  there  is  no  Question 


raised  as  to  its  truthfulness.  It  being  sub- 
stantially conceded,  plaintiff,  at  the  dose  (tf 
the  evidence,  may  be  defeated  as  a  matter  of 
law.  So  even  defendant's  evidence  should  be 
included  in  the  abstract  when  the  question  of 
the  propriety  of  the  sustaining  of  a  demurrer 
to  the  evidence  is  raised.  In  such  cases  appel- 
lant may  ueyer  safely  omit  from  the  abstract 
of  the  record  any  portion  of  the  evidence. 
The  requirement  that  all  the  evidence  be  ab- 
stracted under  such  circumstances  is  well  de- 
fined and  of  long  standing. 

[6]  It  is  insisted  by  appellant  that  the  mo- 
tion to  dismiss  the  appeal  should  be  over- 
ruled for  the  reason  that  the  motion  upon  its 
face  does  not  show  cause  for  the  relief  pray- 
ed. The  motion  Itself  does  not  refer  to  any- 
thing except  rule  15  of  the  court  (169  S.  W. 
rfil),  and  prays  that  the  appeal  be  dismissed 
for  failure  to  comply  with  said  rule  without 
giving  reasons.  But  the  motion  refers  us  to 
respondent's  brief  fOr  suggestions  in  support 
of  the  same,  and  in  this  latter  place  we  find 
clearly  pointed  out  all  of  the  reasons  why  the 
motion  should  be  sustained,  and  a  full  dis- 
cussion of  the  insufiBciency  of  app^lant's  ab- 
.''tract  We  think  that  under  the  circnm- 
stances,  as  the  ootirt  has  been  fally  enlighten- 
ed in  regard  to  the  matters  cc«nplained  ot 
by  respondent,  the  motlcHi  to  dismiss  should 
be  considered. 

From  what  we  have  said,  there  being  no 
point  raised  In  reference  to  the  record  proper, 
the  motion  to  dismiss  the  appeal  sIioDld  be 
sustained ;  and  it  is  so  ordered. 

All  concur. 
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MAJORS  V.  KANSAS  CITY  RYS.  00. 

(No.  13616.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 

June  14,  1920.    Rehearing  Denied 

Oct  T,  1920.) 

1.  Trial  «=s>l»2— Not  orror  for  liutnictloa  to 
assume  admitted  fact. 

In  an  action  against  a  street  railroad  com- 
pany for  personal  tajuries,  an  instruction  as- 
smning  that  the  street  car  whidi  caused  the 
injnry  was  defendant's  car  was  not  erroneous, 
where  the  record  shows  that  at  the  opening 
of  the  trial  defendant  specifically  admitted  that 
fact. 

2.  Trial  «=>253(9)— Objection  that  Instrnotlon 
did  not  negative  defense  held  antenabla. 

An  objection  th»t  the  court's  instruction  in 
an  action  for  personal  injuries  did  not  negatiTe 
contributory  negligence  was  untenable,  where 
though  defendant  alleged  contributory  negli- 
gence, it  offered  no  eTidence  In  the  cause,  and 
where  in  fact  the  instruction  did  negatiTe  such 
negligence. 

8.  Trial  «s=>244(4)  —  Reference  to  plaintiff* 
testimony  held  not  error. 
l%ough  ordinarily  an  instruction  should 
not  single  ont  the  testimony  of  any  special  wit- 
ness, an  instruction  authorizing  a  yerdict  for 
plaintiff  on  certain  findings,  which  closed  with 
the  finding  that  plaintiff  was  injured  in  the 
manner  stated  in  his  testimony,  was  not_  erro- 
neous, where  the  defense  offered  no  evidence 
and  plaintiff's  witnesses  gave  the  manner  of  in- 
jnry the  same  as  he  did,  so  that  the  jury  must 
hav«  believed  the  manner  of  his  injury  was  aa 
he  stated  b^ore  they  could  find  for  him. 

4.  Mnnidpal  corporations  <8=3706(4)-.Cu8tom 
for  street  oars  to  stop  at  approach  of  patrol 
wagon,  Introduoed  as  evidentiary  fact,  need 
Mt  be  pleaded. 

In  an  action  for  personal  injuries  to  a  po- 
liceman when  the  police  piftrol  wagon  collided 
with  a  street  car,  evidence  of  a  custom  for 
street  cars  to  stop  at  the  approach  of  a  police 
patrol  vehicle  was  relevant  and  material  and 
was  admissible,  though  it  was  not  pleaded,  since 
it  is  not  necessary  to  plead  a  custom  which  is 
introduced  as  merely  an  evidentiary  fact, 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  WlUard  P.  Hall,  Judge. 
"Not  to  be  offidally  published." 

Action  by  Clarence  A.  Majors  against  the 
Kansas  C9ty  Railways  Company.  Judgment 
for  tbe  plaintiff,  and  defendant  appeals. 
Alfirmed. 

R,  J,  Hlggins,  of  Kansas  City,  Kan.,  and 
L.  T.  Dryden,  of  Independence,  for  appellant. 

Honse,  Manard,  Allen  &  Johnson,  of  Kan- 
sas City,  Mo.,  for  respondent. 

BIXISON,  P.  J.  .This  action  is  for  dam- 
ages resnitlog  from  personal  injury.  The 
judgment  in  the  trial  court  was  for  the  plain- 
tiff. 

Tbere  Is  mach  statement  of  facts  made  by 
tbe  respective  counsel  that  may  be  well 
moagU  as  showing  tbe  full  history  of  tbe 


collision,  but  need  not  be  repeated  by  ns. 
The  facts  necessary  to  a  solution  of  the  rights 
of  the  parties  are  these:  Defendant's  street 
car  was  standing  at  the  south  side  of  Sixty- 
Seventh  street  In  Kansas  City  facing  north, 
while  plaintiff  and  a  companion,  both  of 
them  police  oflRcers,  were  traveling  east  on 
Sixty-Seventh  street  in  a  police  patrol  auto- 
mobile approaching  defendant's  track  which 
they  intended  to  cross.  They  were  bound  for 
a  point  further  east  on  an  emergency  call 
to  make  one  or  more  arrests  of  jjcrsons  re- 
ported to  police  headquarters  as  being  there. 
They  were  traveling  rapidly ;  perhaps,  at  tbe 
rate  of  25  miles  per  hour.  They  kept  a  siren 
constantly  sounding  loudly  as  they  approach- 
ed. The  evidence  tended  to  show  that  de- 
fendant's employees  in  charge  of  tbe  street 
car  saw  them  coming  at  a  distance  of  near 
400  feet  and  saw  that  they  Intended  to  cross 
the  track,  but  with  this  knowledge,  when 
plaintiff  got  about  60  feet  of  tbe  track,  they 
suddenly  started  the  car  forward  Into  the 
street,  and  the  auto  collided  with  It,  inflict- 
ing the  Injury  of  which  plaintiff  complains. 
It  win  be  noted  that  plaintiff  was  not  ap- 
proaching a  track  with  a  car  moving  thereon, 
but  a  track  where  tbe  car  was  standing  still 
and  which  suddenly  started  up — ^In  front  of 
plaintiff. 

The  petition  was  so  framed  that  It  con- 
tained a  charge  of  negligence  in  that  defend- 
ant's servants  started  the  car  in  violation  of 
a  dty  ordinance  directing  that  cars  should 
stop  when  they  saw  and  heard  a  police  patrol 
auto  wagon  approaching;  and  omitting  the 
ordinance  It  contained  a  charge  of  negligence 
in  that,  while  defendant's  servants  had  the 
car  stopped  on  the  south  side  of  Sixty-Sev- 
enth street,  which  was  a  regular  stopping 
place,  and  while  they  saw  and  heard  the 
police  patrol  wagon  rapidly  approaching  to 
cross  that  street  in  front  of  the  car,  tbey 
negligently  started  the  car  and  thereby  col- 
lided with  tbe  police  auto. 

During  the  trial  that  part  of  the  charge  of 
negligence  relating  to  a  violation  of  the  dty 
ordinance  was  withdrawn,  and  tbe  court  so 
Instructed  the  Jury. 

[1,  2]  Tbe  instructions  given  at  plaintUTs 
request  related  to  tbe  measure  of  damages 
and  a  definition  of  "ordinary  care"  and  "neg- 
ligence." Tbe  court  gave  one  of  Its  own  mo- 
tion and  it  Is  made  a  chief  point  of  objection, 
to  the  trial ;  there  being  four  specific  points 
of  complaint.  Tbe  first,  tbat  tbe  Instmction 
assumed  tbat  the  street  car  was  defendant's 
car.  Tbe  record  shows  tbat  was  specifically 
admitted  by  defendant  at  tbe  opening  of  tbe 
trlaL  Tbe  second  is  tbat  tbe  instruction  Is 
based  on  a  violation  of  the  city  ordinance 
requiring  cars  to  stop  when  negligence  on 
account  of  tbe  violation  of  such  ordinance 
had  been  withdrawn.  The  Instruction  Is  not 
so  based.    It  makes  no  reference  directly  or 


^sFsr  «tbar  eases  see  tune  topic  ud  KBY-NUMBBR  In  sU  Kay-Nmnbered  Digests  and  Indexes 


Digitizefi  by 


Google 


R18 


228  SOUTHWESTERN  RBPORTEB 


(M<k 


Indirectly  to  that  ordinance.  The  third  Is 
that  the  Instruction  "failed  to  Incorporate 
within  It  the  fact"  that  plalntlfT  "was  not 
negligent  In  any  of  the  ways  set  out  In  the 
amended  answer."  There  was  an  amended 
answer  setting  ap  an  afiSrmatlTe  defense  of 
violation  of  a  certain  speed  ordinance,  bat 
defendant  offered  no  evidence  In  the  case, 
and  there  was  no  proof  of  a  speed  ordinance; 
The  other  matters  set  .up  amounted  to  pleas 
of  contributory  negligence,  In  that  plaintiff 
failed  to  give  sufficient  notice  of  his  approach 
to  the  crossing  and  that  he  could  have  slack- 
ened his  speed;  and  that  he  could  have  avoid- 
ed a  collision.  As  we  have  just  said,  defend- 
ant ottered  no  evidence  in  the  cause  and  the 
case  Is  without  proof  of  either  of  these  things. 
Notwithstanding  this,  the  instmcUOTi  does 
negative 'each  of  these  suggestions. 

[3]  The  final  objection  to  the  instruction  is 
that  the  court,  after  having  covered  the 
case  by  submitting  to  the  Jury  for  their  be- 
lief the  different  hypotheses  necessary  to  be 
found  In  plaintifTs  favor  In  order  that  the 
verdict  be  for  him,  closed  with  the  following 
direction: 

'  "And  that  as  a  result  of  said  collision  plaintitF 
was  injured  in  the  manner  stated  by  him  in  his 
testimony,  the  jury  must  find  for  plaintiff." 

Ordinarily,  it  is  not  proper  to  single  out 
any  special  witness  and  direct  attention  to 
his  testimony.  But  the  criticism  of  this  part 
of  the  Instruction  must  be  considered  in  con- 
nection with  the  whole  evidence  on  this  sub- 
ject. We  have  already  stated  that  defend- 
ant did  not  offer  any  evidence,  and  that  for 
plaintiff  on  the  subject  of  how  he  was  Injured 
or  the  manner  of  bis  injury  came  from  sever- 
al witnesses  in  his  behalf  without  any  con- 
t<adlction.  No  question  was  made  as  to  the 
manner  of  plaintifTs  Injury.  Under  this  In- 
Btmction  the  Jury  must  have  beUeved  that 
the  "manner"  of  plaintiff's  Injury  was  as  be 
stated  before  they  could  find  for  him. 

[4)  BMdence  was  admitted  over  defend- 
ant's objection  that  It  was  the  custom  or 
practice  for  street  cars  to  stop  at  the  aih 
proach  of  a  police  patrol  vehicle.  The  ob^' 
jectlon  was  that  such  evidence  was  Irrele- 
vant and  immaterial  and  that  custom  had 
not  been  pleaded.  That  the  evidence  was 
relevant  and  material  cannot  be  doubted,  and 
that  it  was  not  necessary  In  Instances  like 
this,  where  the  custom  was  merely  an  evi- 
dentiary fact.  It  was  not  necessary  to  plead  it 
Kinney  v.  Met  Street  Ry.,  261  Mo.  97,  113, 169 
S.  W.  23;  Cassln  v.  Lusk,  277  Mo.  663,  210  S. 
W.  902,  906;  Osborne  v.  Wells,  2U  S.  W.  887, 
892. 

Finally,  in  a  bare  statement  it  is  said,  "The 
verdict  (|2,000)  Is  grossly  excessive."  We 
are  sure  the  verdict  was  quite  moderate. 

Finding  no  error  materially  affecting  the 
merit,  we  must  affirm  the  Judgment 

All  concur. 


SEE  V.  CHICAGO,  B.  &  a  a  CO. 
(No.  12232.) 

(Kansas  (3ity  Cionrt  of  Appeals.    IfissoorL 
Feb.  7,  1921.     Rehearing  Denied 
March  5,  1921.) 

1.  Master  and  Mrvant  9=3265(6)— DoetriiM  of 
res  Ipsa  loquitur  not  applicable  to  caaa  of 
injury  to  railroad'*  employee  from  cave-in. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  iS  8657-8665) 
for  injuries  to  a  railroad's  employee  from  a 
cave-in,  the  doctrine  of  res  ipsa  loqnitar  has 
no  application  because  of  the  relation  of  mas- 
ter and  servant  between  the  parties  and  the 
fact  that  the  circumBtances  and  the  accident 
in  no  wise  excluded  all  defensive  inferences. 

2.  Courts  i@=»97  (5)— Federal  decisions  control 
case  brought  under  federal  Employers'  Lia- 
bility Act 

Where  an  action  is  brought  under  the  fed- 
eral Employers'  Inability  Act  (U.  S.  Comp.  St 
a  8657-8665),  it  is  governed  by  the  ndea  of 
decisions  in  federal  courts. 

3.  Master  and  servant  «=>204(l)— Under  fed- 
eral rule,  railroad's  Servant  engaged  !■  dig- 
ging ditch  held  to  have  assumeit  risk. 

Under  the  feder^  rule  of  assnmptitm  of 
risk,  applicable  in  an  action  by  a  railroad's  em- 
ployee for  injuries  brought  under  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  H 
8657-8665),  if  ahere  is  negligence  of  the  mas- 
ter, yet  if  the  servant  is  aware  of  it  and-  of 
the  risk,  and  nevertheless  continues  to  work 
without  objection,  he  will  be  held  to  have  as- 
sumed the  risk,  as  in  the  case  where  the  serv- 
ant was  helping  dig  a  ditch,  and,  being  tu>  ex- 
perienced workman,  knew  the  danger  or  like- 
lihood of  a  cave-in,  wliich  occurred. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; W.  M.  Petthigill,  Judge. 
"Not  to  be  officially  published." 

Action  by  Andrew  See  against  ttte  Chicago^ 
Burllngtmi  &  Qulncy  Railroad  (Company. 
EYom  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

J.  O.  Trimble,  of  St.  Joseph,  Campbell  ft 
Ellison,  of  KirksviUe,  and  Walter  Hlgbee, 
of  Lancaster,  for  appellant 

Saxbury  &  Saxbury,  of  Queen  Clt7>  and 
Fogle  &  Fogle,  of  Lancaster,  for  respMident. 

TRIMBLE,  P.  J.  This  Is  an  acdon  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  §§  8657-8665)  to  recover  damages 
because  of  an  Injury  resulting  from  the  cav- 
ing In  of  the  side  of  a  ditch  in  the  roadbed 
of  defendant  where  plaintiff  was  working  at 
the  time. 

There  was  a  verdict  and  Judgment  in 
plaintifTs  favor  for  $2,000,  and  defendant 
appealed. 

A  number  of  matters  are  c<»nplalned  of  as 
constituting  reversible  error,  only  one  of 
which  we  need  to  consider  here,  as.  In  our 
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<qpisk»i.  ttis  dedstve  of  the  case.  The  la- 
3vry  oecnrred  February  8,  1916.  Trial  was 
bad  In  Octeber,  1916,  and  the  appeal  was 
Bubnafttted  to  this  court  at  Its  October  term, 
1916,  and  assigned  to  one  of  the  members  of 
fbe  -court  as  then  constituted.  It  was  laid 
aside,  bowever,  to  await  the  dedalon  of  an- 
other case  hereinafter  mentioned  whldi 
'would  determine  <mce  for  all  the  controlling: 
question  herein. 

The  negligence  charged  herein  is  that  the 
■dltcli  in  which  plaintiff  was  working  "was 
not  tlieB  and  there  a  reasonably  safe  idace 
for  plaintiff  a-nd  hia  coemployees  to  work,  all 
■ot  wUcb  the  defendant  knerw,  or  by  the  ex- 
■erciae  of  ordinary  care  conld  aad  would  have 
known,"  and  that  the  dirt  fell  and  injured 
Mm. 

The  answer  admitted  that  plaintiff  was 
engaged  in  interstate  commerce  as  alleged, 
and  then,  after  a  general  denial,  set  up  as- 
sumption of  risk. 

Tbe  ditch  was  eight  feet  deep  six  feet  wide 
and  was  across  and  under  defendant's  tra(&. 
Plalntifl  had  helped  dig  the  dit<di.    At  the 
point  where  the  dirt  fell  a  i^ace  on  the  side 
ot  the  dltdi  had  been  smoothed  for  a  brace. 
At  tbe  time  tbe  dirt  fell  there  was  one  set 
of  timbers  in  the  ditch  and  another  place 
prepared  to  receive  the  timbers.    A  huge  tile 
was  to  be  pulled  into  and  along  the  ditch  by 
means  of  a  rope  and  plaintiff,  together  with 
another  man  and  defendant's  foreman,  were 
in  the  ditch,  the  plaintiff  engaged  In  getting 
the  rope  untangled.    I^parations  were  also 
being  made  to  put  In  a  set  of  timbers  close 
to  the  point  where  the  dirt  fell,  and  this 
shoring  was  being  done  at  the  time.    Plain- 
tiff was    an   experienced  workman,  having 
been  engaged  therein  for  five  or  six  years. 
The  wall  or  side  of  the  ditch  was  perpendie- 
ular,  and,  while  there  were  no  manifesta- 
tions that  the  dirt  was  about  to  cave  off, 
yet  there  was  nothing  to  prevent  plaintiff 
from  seeing  and  knowing  of  the  danger  or 
likelihood    of    a    cave-ln    If    such    existed. 
The  dirt  which  fell  from  the  side,  of  the 
bank  fell  from  the  top  to  the  bottom  In  a 
cup    Bhape    and    came   to    a    feather   edge. 
There  was  evidence  on  plaintiff's  side  that  at 
the  time  the  dirt  fell  plaintiff  had  an  adz 
In  his  hand  and  was  engaged  In  shoring  on 
that  side  at  the  moment  the  dirt  fell. 

[I-S]  It  Is  manifest  that  the  liability  of 
dirt  to  cave  off  from  the  side  of  tbe  bank 
was  a  risk  inherent  in  the  nature  of  the 
work  being  done,  and  that  this  was  fuUy  as 
well  or  better  known  to  the  experienced 
workman  than  to  defendant     So  that,  If 


the  doctrine  of  assumption  ot  risk  can  apply, 
it  will  have  to  be  given  full  force  here.  Un- 
der the  ptate  mle,  the  servant  does  not  as- 
sume the  risk  where  it  is  caused  or  creat- 
ed by  the  master's  negligence.  In  this  case 
the  petition  does  not  specify  wherein  the  de- 
fendant's negligence  consists,  nor  does  the 
evidence  disclose  it.  Indeed,  it  would  seen 
that  the  cause  of  action  seekq  to  rest  upon 
ttie  doctrine  of  res  ipsa  loquitur.  In  other 
words,  the  petition  in  effect  says:  '^ere 
are  the  circumstances  and  this  is  what  hap- 
pened ;  the  thing  speaks  for  itself."  But  the 
doctrine  of  res  ipsa  loquitur  does  not  apply 
In  this  case,  because  of  the  relation  of  master 
and  servant  between  the  parties  and  the 
fact  that  the  circumstances  and  the  thing 
that  happened  in  no  wise  excluded  all  de- 
fensive inferences.  Removich  v.  Bambrick, 
etc,  Oo.,  264  Mo.  43,  49,  173  S.  W.  686,  U 
R.  A.  1917E,  233.  However,  be  this  as  it 
may,  the  case  is,  as  heretofore  stated, 
brought  under  the  federal  Employers'  Lia- 
bility Act,  and  is  therefore  governed  by  the 
rules  of  decision  in  tbe  federal  courts.  So 
that  the  federal  rule  of  assumption  ot  risk 
must  be  applied  instead  of  tbe  state  rule. 
Under  the  former,  even  if  there  be  negli- 
gence of  the  master,  yet  it  the  servant  la 
aware  of  it  and  of  the  risk  and  yet  contin- 
ues to  work  without  objection,  he  will  be 
held  to  have  assumed  the  risk.  Seaboard  Air 
line  By.  v.  Horton,  233  U.  S.  492,  604,  606, 
84  Sup.  Ot.  635,  68  li.  Ed.  1062,  L.  R.  A. 
191S0,  1,  Ann.  Oas.  1916B,  475.  In  the  case 
at  bar  the  risk  was  fully  as  well  known  and 
obvious  to  tbe  servant,  if  not  more  so,  than 
to  the  master. 

In  the  case  of  Cross  v.  Chicago,  etc  R. 
Co.,  191  Mo.  App.  202,  207-210,  177  S.  W. 
1127,  this  court  announced  the  view  that  in 
cases  under  the  federal  act  the  federal  rule 
as  to  assumption  of  risk  should  be  followed 
rather  than  the  state  rule;  and  in  Williams 
V.  Pryor,  announced  November  8,  1916,  we 
went  further  and  held  that  the  federal  mle 
was  controlling.  See  272  Ho.  613,  200  8. 
W.  63.  This  was  upheld  by  the  Supreme 
Court  of  the  United  States.  See  Pryor  v. 
WllUams,  254  U.  S.  43,  41  8vp.  Ct.  36,  65  li. 
Ed.  — .  The  case  at  bar  was  laid  aside,  as 
hereinbefore  stated,  to  avralt  the  decision  in 
the  case  above  cited.  This  explains  the  rea- 
son for  the  time  elapsing  between  the  sub- 
mission and  decision  of  the  case  at  bar. 

Accordingly  the  judgment  herein  must  be 
reversed. 

It  Is  so  ordered. 

All  concur. 
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ROACH  V.  KANSAS  CITY  RYS.  CO. 
(No.  13609.) 

(Eanaas    Oity   Court   of   Appeals.     Missouri. 
June  26,  1920.    Rehearing  Denied 
Oct.  7, 1920.) 

1.  Carriora  «=>3I8(I0)— EvMeaoa  held  to  show 
plaintiff  was  In  aot  of  alighting  Inm  ear  as 
alleged. 

Where  testimony  showed  that  street  car 
had  slowed  down  for  the  purpose  of  permitting 
passenger  to  alight,  and  conductor  had  open- 
ed the  vestibule  door  for  such  purpose,  and 
plaintiff  had  proceeded  to  the  edge  of  the  plat- 
form and  had  taken  hold  of  a  railing  and  was 
leaning  forward  preparatory  to  alighting,  it 
cannot  be  said  that  proof  did  not  show  that  he 
was  in  tiie  act  of  alighting  from  the  car  at 
the  time  it  was  jerked,  as  alleged  in  the  peti- 
tion. 

2.  Evidence  9=>588  ■-  Evidence  that  standing 
ear  gave  violent  Jerk  and  stopped  In  10  feet 
■ot  contrary  to  physical  law. 

Evidence  that  a  street  car  which  was  stop- 
ped or  almost  stopped  gave  a  violent  jerk, 
throwing  a  passenger  from  the  platform,  and 
that  the  ear  stopped  again  within  10  feet,  held 
not  contrary  to  physical  law. 

3.  Damages  9=>I68(2)  —  Evidence  of  loss  of 
weight  held  proper  In  action  for  personal  In- 
juries. 

In  an  action  for  personal  injuries,  where 
there  was  evidence  that  plaintiff  received  a 
fractured  skull,  left  ear  badly  injured  and  hear- 
ing permanently  destroyed,  and  there  were 
hemorrhages  therefrom,  together  with  hemor- 
rhages from  the  mouth  and  nose,  that  eyesight 
had  been  materially  and  permanently  impaired, 
and  that  plaintiff  bad  suffered  a  gradual  and 
progressive  degeneration  and  weakening,  both 
physical  and  mental,  evidence  of  less  of  weight 
was  properly  admitted. 

4.  Evidence  <^=>478( I)— Nonexpert  may  testi- 
fy that  Injured  person  oould  not  understand 
Immediately. 

In  an  action  for  personal  injuries,  court 
properly  permitted  a  lay  witness  to  testify  that 
plaintiff  appeared,  when  witness  talked  to  him, 
as  though  he  could  not  understand  immediately 
what  was  being  talked  about 

5.  Evidence  «=>509  —  Testimony  of  physician 
that  blood  came  from  Inside  of  skull  admissU 
Me. 

In  an  action  for  personal  injuries,  testimony 
of  physician  that  blood  be  saw  running  from 
plaintiff's  ear  had  come  from  the  inside  of  his 
skull  held  properly  admitted. 

6.  Evidence  «=3'506— Testimony  of  physldaD 
held  not  to  Invade  province  of  Jury. 

Where  physician  testified  that  plaintiff  had 
•offered  gradual  and  progressive  degeneration 
and  weakening,  both  physical  and  mental,  lield 
that  a  question,  "Could  that  result  from  the  in- 
juries?" did  not  invade  the  province  of  the 
jury;  because  "the  most  that  this  doctor  could 
say  would  be  that  in  his  opinion  it  might  be 
produced  by  the  injury,"  where  the  record 
shows  that  counsel  was  asking  for  the  doctor's 
opinion. 


7.  Evidence  (S=>337— Doetor  bald  qoalMatf  t« 
give  opinion  on  permanevey  ef  iajaiy. 

In  on  action  for  personal  injaries,  one  who 
had  been  a  practicing  physician  for  21  years, 
and  was  physician  at  hospital  for  insane  for 
4  years  where  the  number  of  patients  ran  from 
850  to  1,056,  and  he  helped  to  manage  them  and 
observed  the  progress  of  their  treatment,  was 
thoroughly  qualified  to  give  his  opinion  on  the 
permanency  of  the  plaintiff's  injuries,  testified 
to  be  a  gradual  and  progressive  degeneration 
and  weakening,  both  physical  and  mental. 

8.  Evidence  9=3557  —  iMedlcal  opinion  as  t* 
plaintiff's  mental  condition,  based  on  test 
questions,  held  properly  admitted. 

In  an  action  for  personal  injuries,  eonrt 
properly  permitted  physicians  to  give  their 
opinions  as  to  impairment  of  plaintiff's  mental 
powers  as  against  an  objection  that  such  opin- 
ions were  based  upon  statements  made  to  them 
by  the  plaintiff,  in  view  of  the  testimony  of 
physicians  as  to  testing  mental  stupidity  or 
alertness  by  propounding  a  certain  set  of  ques- 
tions to  the  patient. 

9.  Carriers  <&=932I(I5)— lastraftten  hold  Mt 
misieadlng. 

In  an  action  by  a  passenger  against  a  street 
railway  for  damages  for  personal  injuries,  re- 
ceived when  car,  stopped  or  about  to  step  to 
permit  plaintiff  to  alight,  gave  a  violent  jerk  and 
threw  plaintiff  to  the  ground,  an  instruction 
held  not  open  to  complaint  that  it  tended  te 
confuse  and  mislead  the  jury  because  it  refer- 
red to  the  fact  that  conductor  opened  the  ves- 
tibule door,  since  it  did  not  base  a  right  to  re- 
cover on  this  incident,  bat  merely  required  the 
jury  to  find  it  as  one  of  the  many  drcumstaaces 
that  would  entitle  plaintiff  to  recover. 

10.  Carriers  €=:»32t(  15)— Instruction  reqair- 
Ing  street  railway  to  exerrise  highest  prac- 
tical degree  of  care  to  ascertain  whether  pas- 
senger Is  alighting  held  aot  erroneous. 

In  an  action  by  a  passenger  against  a  street 
railway  to  recover  for  personal  injuries  re- 
ceived when  plaintiff,  as  he  was  about  to  alight, 
was  thrown  to  the  ground  by  a  violent  jerk  of 
the  car,  an  instruction  was  not  erroneous  in  re- 
quiring defendant  to  exercise  the  highest  prac- 
tical degree  of  care  to  ascertain  whether  plain- 
tiff was  attempting  to  alight  when  the  car 
slowed  down  or  came  to  a  sto^. 

11.  Carriers  ®=>32l(23)  —  Instractlon  held 
property  refused  as  misleading,  la  view  of 
the  pleading  and   evidenoe. 

In  an  action  by  passenger  for  personal  in- 
juries received  when  thrown  from  vestibole  of 
car  by  sudden  jerk,  where  petition  alleged  that 
car  "slowed  do%vn  or  stopped,"  and  the  evidence 
showed  that  it  had  been  stopped  or  moved  very 
slowly  when  plaintiff  attempted  to  alight,  court 
did  err  in  refusing  defendant's  instruction, 
which  told  the  jury  that  if  the  car  stopped  but 
once  plaintiff  was  not  entitled  to  recover,  since 
such  instruction  would  have  been  misleading, 
the  car  having  stopped  after  the  jerk,  since 
there  might  have  been  but  one  stop,  and  plain- 
tiff would  have  been  entitled  to  recover. 
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12.  Appeal  and  error  <3=3 1 OOS— Weight  of  evl- 
dMica  not  for  appollato  oovrt. 

An  assignment  that  the  Tcrdict  was  against 
the  weight  of  the  eyidence  wQl  be  ruled  against 
appellant  for  the  reason  that  such  a  contention 
is  not  within  the  power  of  the  appellate  court 
to  revie-w, 

13.  Daaages  «s>l 32(1)— $6,200  not  exMsslve 
for  lajnrles  and  results  of  fraotured  skull. 

Verdict  for  $6,200  was  not  excessive  for 
one  who  was  thrown  on  his  head  as  the  result 
of  a  sudden  jerk  of  a  street  car,  receiving  frac- 
tured skull  and  permanent  impairment  of  phys- 
ical and  menttd  powers. 

14.  DaMago*  9s»l27  —  Purdiaslng  power  of 
money  considered  In  passing  eo  excessive- 
■es«  of  verdict. 

In  determining  whether  or  not  a  verdict 
for  damages  for  personal  injuries  is  excessive, 
coort  is  authorized  to  take  into  consideration 
that  the  purchasing  power  of  money  is  not 
as  great  as  formerly. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 
"Not  to  be  officially  pnbUshed." 

Action  by  George  W.  Roach  against  the 
Kansas  City  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Chaa.  N.  Sadler  and  E.  E.  Ball,  both  of 
Kansas  City.  Mo.,  and  R.  J.  Higgins,  of  Kan- 
sas City,  Kan.,  for  appellant. 

T.  J.  Madden  and  C.  R.  Leslie,  both  of 
Kansas  City,  Mo.,  for  respondent 

BLAND,  J.    Plalntlft  recorered  a  verdict 
and  judgment  in  the  sum  of  $6,200  for  per- 
sonal injuries  sustained  by  him  on  July  28, 
1916,  as  the  result  of  a  fall  caused  by  a  sud- 
den jerk  of  one  of  defendant's  street  cars 
on  whidi  he  was  a  passenger,  and  resulting 
in  plaintiff  being  thrown  from  the  rear  vesti- 
bule of  said  car  from  which  he  was  alight- 
ing.   The  accident  happened  at  Bighth  and 
Charlotte  streets  in  Kansas  City,  Mo.,  about 
4  a.  m.    Plaintiff  was  a  passenger  on  one  of 
defendant's    west-bound    cars    on    Eighth 
ttreet.    The  regular  stopping  place  for  such 
cars  was  am  the  east  side  of  Charlotte  street 
The  car  had  an  Inclosed  vestibule,  with  fold- 
ing doors  and  steps  operated  by  the  conduc- 
tor.   It  wks  the  custom,  pleaded  in  the  peti- 
tion and  shown  In  the  evidence — ^by  fair  in- 
ference, that  when  the  swinging  doors  were 
opened  there  was  an  implied  invitation  for 
passengers  to  alight    The  platform  of  the 
car  was  divided  at  the  outer  edge  by  a  ver- 
tical rod  forming  an  entrance  and  exit  way. 
When  the  car  approached  Charlotte  street 
plaintiff's  brotber  pressed  the  button  to  sig- 
nal the  car  to  stop  at  that  street    Plaintiff, 
his  brother,  and  another  person  walked  to 
the  rear  vestibule,  and  when  plaintiff  and 
his  brother  reached  the  same  the  conductor 


opened  the  doors  for  the  purpose  of  permit- 
ting them  to  alight  The  car  then  came  to  a 
stop,  or  slowed  down  practically  to  a  stop, 
at  the  usual  stopping  place.  Plaintiff  then 
had  hold  of  the  iron  vertical  rod  placed  on 
the  platform  just  above  the  step,  and  was 
leaning  forward  preparatory  to  stepping 
down  to  the  step.  At  this  time  the  car  gave 
a  sudden,  violent,  and  unusual  Jerk,  caus- 
ing plaintiff  to  I>e  thrown  to  the  pavement 
and  to  alight  oa  the  back  of  his  head,  frac> 
turlng  his  skull  and  resulting  in  other  se- 
vere injuries. 

[1]  Defendant's  first  point  Is  that  its  de- 
murrer to  the  evidence  should  have  been 
sustained  for  the  reason  that  the  petition 
charges  that  the  car  started  by  a  sudden 
jerk  as  plaintiff  was  attempting  to  alight 
therefrom,  while  the  proof  shows  Chat  there 
was  no  negligence  on  the  iwrt  of  defendant 
in  that  respect,  but  that  the  car  Jerked  while 
plaintiff  was  standing  on  the  back  platform, 
and  not  while  he  was  In  the  act  of  alight- 
ing therefrom.  As  already  stated,  the  car ' 
had  slowed  down  or  stopped  for  the  purpose 
Of  permitting  passengers  to  alight,  the  con- 
ductor had  opened  the  vestibule  doors  for 
such  purpose,  plaintiff  had  proceeded  near 
to  the  edge  of  the  platform,  and  bad  taken 
hold  of  the  railing  and  was  leaning  forward 
preparatory  to  alighting.  There  is  no  doubt 
but  that  the  proof  shows  that  he  was  in  the 
act  of  alighting  from  the  car  at  the  time  it 
was  Jerked. 

(Z]  The  evidence  shows  that  at  tb»  time 
the  car  jerked  it  was  headed  down  hill,  and 
that  it  again  stopped  in  about  10  feet  It  la 
contended  that  the  car  could  not  have  given 
the  violent  jerk  described  in  the  evidence 
and  yet  have  stopped  within  10  feet,  and 
that  therefore  the  testimony  that  there  was 
a  violent  jerk  is  contrary  to  physical  law. 
We  are  not  prepared  to  sustain  this  conten- 
tion. 

[3, 4]  It  Is  urged  that  the  court  erred  in 
allowing  plaintiff's  brother  to  testify  that 
plaintiff  had  lost  weight  since  the  accident, 
for  the  reason  that  there  was  no  pleading 
to  this  effect  The  petition  shows  to  the  ow- 
tmry.  It  Is  contended  that  there  is  nothing 
in  the  evidMice  to  show  that  If  plaintiff  lost 
weight  it  might  have  resulted  from  the  ac- 
cident The  evidence  shows  that  plaintiff 
received  a  most  serious  injury;  that  his 
skull  was  fractured;  that  his  left  ear  was 
badly  Injured  and  the  hearing  therein  per- 
manently destroyed,  and  there  were  hemor- 
rhages therefrom,  together  with  hemorrhages 
from  the  mouth  and  nose,  every  few  days 
and  up  to  the  time  of  the  trial ;  that  his 
eyesight  had  been  materially  and  permanent- 
ly impaired;  that  plaintiff  had  suffered  a 
gradual  and  progressive  degeneration  and 
weakening,  both  physical  and  mental;  and 
that  his  Intellect  had  become  dulled.     The 


«B>Fw«tlMr« 


I  see  SMM  tepleaad  KllT>MtntBllR  in  sU  K*r-Niimber«d  Dlsests  and  IndexM 


Digitized  by 


Google 


522 


228  SOTJTHWiaSJTEKN  KBPORTEB 


OKOj 


admission  of  evidence  of  loss  of  weight  was 
proper.  Costello  v.  Kansas  City,  219  S.  W. 
386,  890.  Plaintiff's  brother  was  permitted 
to  testify  that  plalntlfl  appeared,  when  the 
witness  talked  to  him,  as  though  he  could 
not  understand  immediately  what  was  being 
talked  about  It  Is  urged  by  the  defendant 
that  a  lay  witness  may  not  give  his  opinion 
as  to  another's  mental  condition.  We  think 
the  evidence  was  clearly  competent.  It  waa 
stated  hi  Fulton  v.  Met.  St.  Ry.  Co.,  125  Ma 
App;  239,  247,  102  S.  W.  47,  49: 

"Opinions  may  be  given  by  nonexpert  wit- 
nesses as  to  state  of  health,  bearing,  or  sight, 
or  the  ability  of  another  to  use  his  arms  or 
legs  naturally,  and  whether  such  other  is  ap- 
parently suffering  pain  or  is  in  itossession  of 
his  or  her  mental  faculties,  or  is  intoxicated, 
excited,  calm,  angry,  or  the  like." 

See,  also,  Klrcfaof  v.  United  Bys.  Oo.,  156 
Mo.  App.  70,  83,  135  S.  W.  98;  Partello  v. 
Bailroad,  217  Mo.  645,  655,  117  S.  W.  U38; 
SUte  v.  Budaer,  103  Mo.  203,  207,  l5  S.  W. 
831. 

[6-7]  The  testimony  of  Dr.  Andruss  that 
the  blood  he  saw  running  ttom  plaintifTs  ear 
had  come  from  the  Inside  of  his  skuU  was 
prc^ierly  admitted.  Defendant's  contention 
that  the  doctor  had  not  made  an  examination 
from  which  he  could  determine  such  a  fact 
la  not  borne  out  by  the  record;  the  record 
shows  the  contrary.  Dr.  Thielman  testified 
that  plalntlfl  had  suffered  a  gradual  and  pro- 
gressive degeneration  and  weakening,  both 
physical  and  mental.  He  was  asked  by 
pIMntUTs  counsel: 

"Could  that  result  from  the  injuries?  A.  It 
could  be  produced  for  that  reason." 

It  Is  insisted  that  the  guestl<Hi  Invaded 
the  province  of  the  jury  because  "the  most 
that  this  doctor  could  say  would  be  that  in 
bis  opinion  It  might  be  produced  by  the  in- 
Jury."  Plaintiff  could  have  used  either  the 
terms,  "might,  could,  or  would,"  and  the 
question  would  have  been  proper.  Rucb  v. 
Pryor,  199  S.  W.  750;  Glasgow  v.  Railroad, 
191  Mo.  347,  360,  89  S.  W.  915.  The  record 
shows  that  counsel  was  asking  for  the  doc- 
tor's opinion.  This  doctor  was  thoroughly 
qualified  to  give  his  expert  opinion  as  a  phy- 
sician on  the  question  of  the  permanency  of 
plaintifTs  injuries.  The  record  shows  that 
he  had  been  a  practicing  physidau  for  21 
years;  that  he  waa  a  physician  at  the  Mis- 
souri State  Hospital  for  the  insane  at  Fulton 
for  4  years ;  that  the  number  of  patients  in 
that  hospital  ran  from  850  to  1,055;  and 
that  he  helped  to  manage  them,  and  observ- 
ed the  progress  of  their  treatment  The  evi- 
dence shows  that  he  examined  plaintiff. 

[I]  It  Is  insisted  that  the  court  erred  In 
permitting  Drs.  Beedle,  Cope,  and  Thielman 
to  give  their  opinions  as  to  plaintiff's  condi- 
tion, for  the  reason  that  such  opinions  were 
based  upon   statements   made   to   them  by 


plalnttfr,  and  that  this  ohJecttoB-appU^sa  with 
even  more   force   to  the  testimony  of  Dr. 
Beedlfe,   who  did  not  examine  plaintilB  for 
the  purpose  of  treating  hlra,  iHit  for  tHe  par- 
pose  of  testifying  in  the  case.    The  evidence 
shows  that  all  of  these  doctors  examined 
plaintiff,  and  that  their  testimony  was-  not 
based!   entirely    upon   statem«>t»  made  Itf 
plaintiff.    The  matters  that  are  claimed  to 
be  mere  voluntary  statements- of  plaintiff  to 
the  doctors  consisted  of  certain  examinations' 
of  plBdntlff  made  by  the  docttMrs.    They  tes- 
tified that  plaintiff  extiibited'  &>  tenderness. 
back  of  his  ear  and  over  his  Up  joint  r  that 
plaintiffs  reflexes,  both  in  his  ann»  and  legs, 
had  increased;  that  he  was  found' to  be  very 
nervous  and  had  a  muscular  tremor;   that: 
the  recognized  standard  among  t^e  medical  i 
profession  of  testing  the  mental  stupidity  or 
alertness  of  a  patient  was  the  propwmding: 
(rf  a  certain  set  of  questloaa  to  the-  patient 
and  the  noting  as  to  whethen  the  peplies  were- 
slower   than  normal;    alsOi  to  test  the  pa- 
tient's ability  to  associate  oertain  words  to- 
gether and  to  have  the  patient  wxlte  a  sen- 
tence containing  certain  woods  and  to  test 
his   ability    to   concentrate.     The-  evldenoe- 
shows  that  plaintiff  re£^>onded.  to-  all  these- 
tests  in  such  a  way  as  to  show  mental)  im-- 
pairment    It  was  also  shown  that  plaintiff'» 
mnnory  was  bad,  and  he  ooold  not  recollect 
Incidents.    There  was  bo  evidence  of  plaintiff 
feigning.    We  think  the  evidence  competent 
[1, 1(]  Complaint  is^  made-  ot  plalntiffs^i>- 
Btruction  No.  1.    It  i»  dftimed  that  U  toids 
to  confuse  and  mislead,  tlie  Jury  becanse-  it 
refers  to  the  fact  that  the-  ceoductoa-  opeaed 
the  door.    The  Instructtoa  dncs  not  baae  a 
right  to  recover  upon,  this  taeident,  but  tatSK- 
ly  requires  the  Jusy  to  find  it  as  only  ene  of 
the  many  drcumstaaces  that  wonldj  wstltle 
plaintiff  to  recover.     Cleariy   it   oooU  not. 
have  misled  the  Jury.    Brown  v.  Suss^  221i 
S.  W.  791.    Tb»  tBstmettoB  was.  not  errone- 
ous in  requtrU^  di^eadant  to  exexise  the 
highest  practical  degree  of  care  to  ascertain 
whether  plalsttff  was  attempting  to  allgbt 
when  the  car  slowed  down  or  came  t»  & 
stop.    It  is  tndsted  that  defeadaat's  servants 
were  "not  bound  to  anticipate  that  a  person 
in  possession  of  all  his  mental  faculties  will 
attempt  to  alight  from  a  moving  car."  It  is 
claimed  that  the  instruction  was  laaiproper 
because  it  submits  to  the  Jury  the  question 
as  to  whether  plaintiff  was  in  a  position  of 
danger  by  reason  of  his  poslticHi  on  the  car 
when  it  was  slowed  down  or  stt^tped  at  or 
near  the  usual  stopping  place.     There  was 
evidence  from  which  the  Jury   could   say 
that  the  conductor  when  he  (^>ened  the  doors 
had  reason  to  believe  that  plaintiff  would 
attempt  to  alight  although  the  car  was  not 
fully  stopped.     See  Tlllery  v.  Harvey,  214 
S.  W.  246.    The  contention  that  there  Is  no 
testimony  that  the  car  jerked  in  an  unusual 
manner  is  wholly  without  fouadatloa. 
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[11]  Th«  conrt  did  not  err  la  refaaing  de- 
fendant's Instmctioii  Nob  &  It  told  the  jnry 
that  If  tbe  car  stopped  bat  ooee  plalntifl  was 
not  entitled  to  recover.  Tbe  petition  alleges 
that  the  car  "Slowed  down  or  Btow)ed,"  the 
evideiMe  showed  that  It  had  stopped  or  was 
moving  very  slowly  when  plaintiff  attempted 
to  alight  Plaintiff's  Instruction  No.  1  sub- 
mits the  case  on  the  theory  that  the  car  ei- 
ther slowed  down  or  stopped  (at  least  defend- 
ant In  Its  brief  so  argues).  Therefore  It 
would  have  been  misleading  to  have  given 
defendant's  Instruction  No.  8,  as  there  might 
have  been  but  one  stop,  and  plaintiff  would 
have  hecn  entitled  to  recover. 

[121  The  assignment  that  the  verdict  was 
against  the  weight  of  the  evldende  will  be 
ruled  against  defendant  for  tbe  reason  that 
such  a  contention  is  for  the  determination 
of  the  trial  court,  and  not  within  the  power 
of  this  court  to  review.  Robertson  v.  Koch- 
tltzky,  217  S.  W.  543. 

We  fall  to  find  that  plaintiff's  counsel  was 
guilty  of  misconduct  in  his  closing  argument 
to  the  jury. 

[IS,  14]  It  is  last  contended  that  the  ver- 
dict is  excessive.  We  think  there,  is  no  merit 
In  this  c(wtentlon,  especially  in  view  of  the 
fact  that  we  are  authorized  to  take  into  oon- 
slderation  that  the  purchasing  power  of 
money  is  not  as  great  as  formerly.  Hurst  v. 
Railway,  219  S.  W.  666;  Smith  v.  Kansas 
City  So.  Ry.,  279  Ma  173,  213  8.  W.  481,  486; 
Duffy  V.  Kansas  City  Rys.  Co..  217  S.  W.  883. 

The  judgment  Is  affirmed. 

All  concur. 


BERNHEIMER  V.  SCOTT. 


(No.  13874.) 
Missooil 


(Kansas  CSty  Court  of  Appeals, 
March  7,  1921.) 

i.  Appeal  and  error  <S=3933(4)— New  trial  pre- 
sumed to  have  been   granted  on  weight  of 
*  evidence. 

Where  one  of  the  Krounda  for  new  trial 
8et  forth  in  tiie  motion  was  that  the  verdict 
'was  asainst  the  greater  weight  of  the  evidence 
and  the  court  in  granting  a  new  trial  failed  to 
state  its  reason,  it  may  be  assumed  that  it 
was  on  that  ground. 

2.  Appeal  aid  error  «s»IOI5(3)— New  trial  on 
weight  of  evidence  not  reversed  if  evidenee 
snstalBS  opposite  result. 

In  view  of  tbe  authority  of  the  trial  conrt 
under  Rev.  St.  1919,  S  1454,  to  grant  one  new 
trial  to  each  party  upon  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence, 
the  granting  of  a  new  trial  on  such  a  ground 
will  not  be  reversed  by  the  appellate  court  if 
there  was  substantia]  evidence  to  Justify  a  re- 
sult contrary  to  the  verdict. 

3.  New  trial  «s>72  —  Evidenee  for  defendant 
held  Miffloient  to  authorize  grant  to  him  on 
ground  that  verdict  was  against  evidence. 

In  an  action  for  injury  to  plaintifTs  auto- 
mobile in  a  collision  with  defendant's  truck  at 


a  street  intersection,  e^dence  by  defendant's 
driver  that  he  signaled  before  making  tlie  turn 
and  did  not  start  to  turn  until  he  had  passed 
the  street  car  track  in  the  center  of  the  street, 
and  that  liis  movements  then  were  made  be- 
cause of  the  confusing  maneuvers  of  plaintiff's 
approaching  automobile,  held  to  sustain  the 
trial  court's  order  granting  a  first  new  trial 
to  defendant  under  Rev.  St  1919,  S  14S4,  be- 
cause the  verdict  was  against  the  weight  of  the 
evidence. 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  offlclally  published." 

Suit  by  Gustav  Bembeimer  against  Thcmi- 
as  Scott  From  an  order  sustaining  defend- 
ant's motion  for  a  new  trial,  after  verdict 
and  Judgment  for  plaintiff,  plaintiff  appals. 
Affirmed. 

Wilkinson,  Wilkinson  ft  Dabbs,  of  Kansas 
City,  for  appellant 

Walter  W.  Calvin,  of  Kansas  City,  for  re- 
spondent 

BLAND,  J.  This  is  a  suit  to  recover  dam- 
ages to  plaintiff's  automobile.  The  car  was 
alleged  to  have  been  negligently  run  into  by 
an  automobile  truck  owned  by  the  defendant 
There  was  a  verdict  and  Judgment  in  favor 
of  plaintiff  In  the  sum  of  $337.  The  court 
thereafter  sustained  defendant's  motlaa  for 
a  new  trial  without  assigning  any  reason 
therefor  and  plaintiff  has  appealed. 

[1]  One  of  the  grounds  for  a  new  trial  set 
forth  in  the  motion  was  that  the  verdict  was 
against  the  greater  weight  of  the  evidence. 
The  court  having  failed  to  state  its  reasons 
for  granting  a  new  trial,  it  may  be  assumed 
that  It  was  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence.  Al- 
exander V.  Allison,  224  S.  W.  60,  and  Ktog  v. 
Mann,  109  S.  W.  705. 

[2]  It  is  well  settled  that  the  trial  court 
has  authority  to  grant  one  new  trial  to  each 
party  upon  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence,  section 
1454,  R.  S.  1919,  and  that  the  granting  of  a 
new  trial  on  such  a  ground  will  not  be  in- 
terfered with  by  the  appellate  court  if  there 
Is  8ut>stantial  evidence  that  would  Justify  a 
result  contrary  to  the  verdict  and  in  no  case 
will  the  granting  of  such  a  new  trial  be  dis- 
turbed unless  the  evidence  Is  such  that  no 
verdict  in  favor  of  the  party  to  whom  a  new 
trial  Is  granted  could  be  allowed  to  stand. 
Alexander  v.  Allison,  supra ;  King  v.  Mann, 
supra. 

There  are  three  allegations  of  negligence 
In  the  petition  that  were  not  abandoned.  The 
first  allegation  of  negligence  is  based  on  an 
ordinance  of  Kansas  City  providing  that  ve- 
hicles shall  be  driven  "on  the  portion  to  the 
right  of  the  center  of  the  street,  except  where 
the  right  side  of  the  street  is  In  such  condi- 
tion as  to  be  Impassable."   Tbe  second  allega- 
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Hon  of  negligence  Is  based  upon  another  sec- 
tion of  the  same  ordinance  providing  that — 

"Vehicle  when  tnming  to  the  left  to  enter  an 
intersecting  street,  shall  not  turn  until  it 
shall  have  passed  beyond  the  center  of  such  in- 
tersecting street" 

>  The  third  allegation  Is  based  upon  yet  an- 
other section  of  the  same  ordinance'  providing 
that— 

"No  vehicle  shall  be  turned  unless  a  signal 
shall  previously  be  given  by  the  whip  or  hands 
indicating  the  direction  in  which  the  turn  Is 
to  be  made." 

The  petition  alleges  that  the  driver  of  de- 
fendant's motortruck  violated  all  three  of 
these  provisions  of  the  ordinance. 

13]  There  was  ample  evidence  on  behalf  of 
plaintiff  to  support  all  three  of  the  allega- 
tions in  bis  petition.  However,  there  was 
substantial  evidence  on  the  part  of  defendant 
that  there  was  no  violation  of  these  provl- 
sl<ms  of  the  ordinance  on  the  part  of  the  driv- 
er of  his  truclc  at  tbe  time  In  question. 
There  was  evidence  tending  to  show  that  the 
accident  haK>ened  about  3:30  p.  m.  on  March 
13,  1919,  at  the  Intersection  of  Twenty-Fifth 
street  and  McOee  street  trafflcway  in  Kansas 
City,  Ma  The  trafflcway  runs  north  and 
south  and  Twenty-Fifth  street  east  and  west 
There  was  a  slight  upward  grade  toward  the 
south  on  the  trafflcway  at  the  scene  of  the 
accident. 

Plaintiff's  chauffeur  was  driving  a  Pack- 
ard limousine,  a  large,  heavy  automobile, 
north  on  the  east  side  of  the  trafflcway  at  a 
rate  of  speed  of  about  25  miles  per  hour. 
Defendant's  driver  was  driving  a  two-ton  Re- 
pnUic  motortruck  south  on  the  west  side  of 
the  trafflcway.  There  were  a  number  of  au- 
tomobiles going  in  both  directions  (m  the 
trafflcway.  When  the  driver  of  the  truck 
reached  a  point  about  200  feet  north  of  Twen- 
ty-Slfth  street,  he  extended  his  hand  out- 
ward from  the  truck  to  the  left.  Indicating 
that  he  would  make  a  left-hand  turn  Into 
Twenty-Fifth  street,  and  continued  to  so  hold 
oat  his  band  until  he  reached  a  point  where 
he  made  the  turn  to  enter  Twenty-Fifth 
street  The  plat  introduced  in  evidence  in 
connection  with  bis  testimony  shows  that 
this  point  was  south  of  the  one-way  street 
car  track  that  runs  along  Twenty-Fifth 
street  In  the  center  thereof,  across  the  traf- 
flcway. Defendant's  driver  made  this  turn 
going  at  the  rate  of  speed  of  from  S  to  10 
miles  per  hour  and  at  that  time  the  limousine 
was  100  feet  south  of  Twenty-Fifth  street. 
When  he  made  the  turn  he  saw  plaintiff's 
car  approaching  Twenty-Fifth  street  on  the 
east  side  of  the  trafflcway.  It  appeared  to 
defendant's  driver  that  the  plalntifTs  driver 
turned  Into  Twenty-Fifth  street  toward  the 
east  In  order  to  avoid  the  accident  Defend- 
ant's driver  thought  that  plaintiff's  car  was 
going  up   Twenty-Fifth   street   toward   the 


east,  bat  after  plalntifTs  car  made  this 
swerve  into  Twenty-Fifth  street  It  swerved 
back  again  into  the  trafflcway  running 
against  the  northeast  curb  of  the  two  streets. 
Plaintiff's  right  front  wheel  ran  upon  the 
sidewalk  and  punctured  his  tire.  Plaintiff's 
car  did  not  slacken  its  apeeA  befctte  the  col- 
lision. 

Defendant's  driver  became  confused  by  the 
maneuvers  of  plaintiff's  chauffeur,  and  when 
he  saw  plaintiff's  car  swerve  back  toward  the 
trafflcway  he  was  unable  to  stop  his  car,  so 
he  turned  the  same  back  toward  the  north 
evidently  thinking  that  plaintiff's  car  might 
pass  on  toward  the  north  before  there  would 
be  a  collision.  Defendant's  driver  drove  in 
such  a  wtCy  that  his  truck  described  a  curve 
with  the  circumference  bowed  to  the  south- 
east, beginning  at  a  point  a  few  feet  east  of 
the  place  he  first  began  to  make  the  tarn' 
Into  Twenty-Fifth  street  which  was  west  of 
the  center  line  of  the  trafflcway  and  south  of 
the  center  line  of  Twenty-Fifth  street  to  the 
northwest  curb  of  the  two  streets  where  the 
right  front  fender  struck  plalntllTs  car  In  the 
center  about  the  time  tbe  latter  readied  the 
point  of  th^  collision. 

The  foregoing  evidence  was  of  such  a  sub- 
stantial nature  that  the  trial  court  was  Justi- 
fied In  believing  the  same.  If  such  facts  were 
true,  plaintllTs  allegations  of  negligence  were 
not  sustained. 

The  Judgment  is  therefore  afflrmed. 

All  concur. 


GLEASON  V.  INTERNATIONAL  SHOE  CO. 
(No.  13508.) 

(Kansas  (^ty  (Tourt  of  Appeals.    Missouri. 

April  5,  1920.     Rehearing  Denied 

June  28,  1920.) 

1.  Exeeptloas,  bill  of  «s>56(4)— Bill  held  not 
reviewable,  In  absence  of  signature  of  trial 
Jndoe. 

Bill  of  exceptions  cannot  be  considered  on 
appeal,  in  absence  of  signature  of  trial  judge. 

2.  Appeal  and  error  «=3590— Original  abstract 
not  to  be  cured  by  amended  abstract  withost 
consent  of  respondent. 

Appellant  cannot  file  an  amended  or  addi- 
tional abstract  to  cure  a  defect  in  the  original 
one,  without  the  consent  of  the  respondents, 
after  the  appellant's  attention  to  the  defect 
has  been  called  by  tbe  latter. 

3.  Appeal  and  error  €=>590— Appellant  held 
negligent  In  net  obtaining  signature  of  judge 
to  bill  of  exceptions. 

Where  appeliant  failed  to  comply  with  rale 
15  (181  S.  W.  vi),  hi  that  bill  of  exceptions 
served  did  not  contain  signature  of  judge,  and 
did  not  correct  the  defect  until  attention  was 
called  thereto  by  a  respondent  appellant  wai 
guilty  of  such  negligence  that  he  shonld  not 
be  permitted  to  file  an  amended  abstract  caring 
tbe  defect 
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On  Motion  for  Behearing. 

4.  Appeal  aMi  error  «=s>682(2)— Stoaatar*  of 
trial  Jadga  to  bill  of  oxoaptloBa  moat  be 
aliowB. 

Recitation  la  record  proper  that  bill  of  ex- 
eeptions  "was  dnly  approved,  signed,  aaaled, 
and  filed,  and  made  a  part  of  the  record  in  tliis 
eanae,"  did  not  render  it  nnneceesary  to  Bhow 
the  aisnature  of  the  trial  Judge  to  tha  biU  of 
exceptions. 

Appeal  from  Circuit  Ooort,  Adair  Ccnatj; 
J.  A.  Oooley,  Judge. 
"Not  to  be  officially  published." 

Action  by  !>.  Ii.  Oleason  against  the  Intei^ 
natloDal  Sboe  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Anderson,  Gilbert  &  Hayden,  ot  St  Lonlfl, 
for  appelant 
W.  F.  Frank,  of  KlrksTlUe,  for  tespondoit 

PER  ODBIAM.  Plaintiff  recovered  a  ver- 
dict and  Judgment  in  the  sum  of  $2,945  for 
personal  Injuries  sustained  by  him  through 
the  alleged  negligence  of  the  defendant  in 
ftilltng  to  gnard  certain  shafting  and  a  pul- 
ley or  wheel  fastened  thereto  In  Its  shoe 
manufactory  situated  in  the  city  of  Kirks- 
vUle,  Mo.,  resulting  in  plaintiff,  an  employee, 
coming  In  contact  therewith  to  his  injury. 
Defendant  has  appealed. 

[1]  After  the  service  of  appellant's  ab- 
stract up<»i  respondent,  he  filed  here  a  mo- 
tloD  to  affirm  and  toief,  calling  our  attention 
to  the  fact  that  there  is  no  signature  of  the 
trial  Judge  to  the  bill  of  exceptions.  This  is 
a  fatal  defect,  and  prevents  us  from  consid- 
ering said  bilL  Boberts  v.  Jones,  148  Mo. 
368,  49  S.  W.  085 ;  Reno  v.  FlU  Jarrell,  163 
Mo.  411,  68  S.  W.  SOS;  State  v.  CoUins,  186 
Mo.  87,  93  S.  W.  1117;  Harding  r.  BedoU, 
202  Mo.  625,  100  S.  W.  6S8;  State  t.  Watts, 
248  Mo.  494,  154  S.  W.  721. 

[2]  Since  appellant's  attention  was  called 
by  respondoit  to  the  defect  in  the  bill  of  ex- 
ertions, and,  after  the  argument  and  sub- 
missiiHi  of  the  case,  appellant,  on  March  9, 
1920,  ffled  a  motion  for  leave  to  amend  the 
abstract  of  the  record,  in  which  motion  tt  is 
stated  that,  on  account  of  the  short  time 
that  elapsed  between  tile  trial  of  the  case 
and  the  setting  of  the  same  in  this  court  for 
argument,  appellant  was  required  to  have  his 
abstract  printed  before  the  bill  of  exceptions 
was  signed  by  the  trial  Judge,  and  through 
an  oversight  of  apjpellaDt  It  failed  to  Insert 
the  name  of  the  trial  judge  when  the  ab- 
stract containing  the  bill  of  exceptions  was 
returned  from  the  printer.  Appellant's  mo- 
tion is  not  verified.  Appellant  cannot  file  an 
•amended  or  additional  abstract,  to  cure  a  de- 
fect in  the  original  one,  without  the  consent 
of  the  respondent,  after  appellant's  attention 
to  audi  defect  has  been  called  by  the  latter. 
Brown  t.  O'Brien  (MoApp.)  217  8.  W.  600; 


OI^BASON  ▼.  INXERKATIONAIi  SHOE  CO.  625 

(»S  S.W.} 

Hopper  V.  Fullbrlght,  174  Mo.  App.  490,  160 
S.  W.  840 ;  Harding  v.  BedoU,  supra ;  Ever- 
ett V.  BuUer,  192  Mo.  564,  91  S.  W.  880;  Bar- 
ham  V.  Shelton,  221  Mo.  66,  118  S.  W.  1089. 
It  was  said  in  the  case  of  Brown  v.  O'Brien, 
supra,  601,  tliat — 


"  •  •  •  When  through  a  mere  oversight 
appellant  baa  failed  to  note,  when  liis  abstract 
is  retamed  from  the  printer,  that  some  small 
detaU  or  matter  has  been  oialtted,  he  will  be 
permitted  to  amend  his  abstract  on  terms  that 
would  not  prejudice  the  rights  of  the  respond- 
ent" 

In  this  case  appellant  has  failed  to  comply 
with  rule  16  (181  8.W.  vl).  This  rule  requir- 
ed appellant  to  serve  respondent,  at  least  20 
days  before  the  cause  is  docketed  for  hear- 
ing, vrtth  a  printed  copy  of  the  abstract  of 
the  record,  etc.  Appellant  failed  to  comply 
with  this  rule,  for  It  served  a  defective  ab- 
stract upon  respondent  It  did  not  think  ot 
correcting  the  defect  until  after  respondent 
had  Incurred  the  trouble  and  expense  of  pre- 
paring and  filing  his  motion  and  brief. 
Whether  appellant  may  file  an  amendment  to 
the  abstract  at  this  late  date  under  any  cir- 
cumstances without  the  consent  of  respond- 
ent is  doubtful.  Redd  t.  Ballroad,  122  Mo. 
App.  93.  07,  98  S.  W.  89. 

[3]  We  think  that  api)ellant  has  shown 
such  negligence  in  tile  preparation  of  its  ab- 
stract and  blU  of  exceptions  in  this  case  that 
it  should  not  be  permitted  to  file'an  amended 
abstract  This,  in  view  of  the  fact  that  re- 
spondent has  gone  to  the  expense  of  pr^ar- 
Ing  his  motion  and  brief,  and  the  motion  to 
amend  was  not  filed  until  after  the  submis- 
sion and  argument  of  the  case,  although  re- 
spondent's motion  to  affirm  was  filed  Febru- 
ary 18  or  20,  1920,  and  the  case  argued 
March  1,  1920.  Under  such  circumstances 
none  of  the  errors  assigned  in  appellant's 
brief  relating  to  the  record  proper,  the  mo- 
tion of  respondent  to  affirm  the  judgment 
must  t>e  sustained.  Brown  v.  O'Brien,  su- 
pra ;  ETverett  v.  Butler,  supra ;  Redd  v.  Rail- 
road, supra.  All  this  assumes  that  there  is 
evidence  here  that  the  signature  of  the  judge 
to  the  bill  of  exceptions  was  omitted  through 
mere  oversight.  There  is  no  evidence  here 
tlMtt  such  was  the  cause  of  the  omission.  The 
motion  is  not  verified. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[4]  The  abstract  of  the  record  proper  re- 
cites that  the  bill  of  exertions  "was  duly 
approved,  signed,  sealed,  and  filed,  and  made 
a  part  of  the  record  tn  this  cause."  In  view 
of  these  recitals,  appellant  claims  that  it  was 
not  necessary  to  show  the  signature  of  the 
trial  Judge  to  the  bill  of  exceptions.  On  the 
authority  of  State  v.  Watts,  248  Mo.  494,  154 
S.  W.  721,  and  State  v.  Oriffln,  249  Mo.  624, 
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155  S.  W.  432,  tliis  contention  la  ruled 
against  defendant  See,  also,  Williams  v. 
Kansas  City  Terminal  Ry.  (decided  by  this 
court,  but  not  yet  [officially]  reported)  223 
S.  W.  132. 
The  motion  for  a  rehearing  is  overruled. 


VOGTS  V.  KANSAS  CITY  RYS.  CO. 

(No.  13658.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  26,  1920.    Rehearing  Denied 

Oct.  7,  1920.) 

1.  Carriers  ®=>32l  (2)— Instruction  held  suffl. 
oiently  to  submit  whothor  plaintiff  was  a 
passeager. 

In  action  by  one  injured  when  boarding  a 
street  car,  an  instruction,  requiring  a.  finding 
of  all  the  facts  necessary  to  constitute  plaintifE 
a  passenger  invited  to  board  the  car  and  at- 
tempting to  do  so  in  response  to  that  invitation, 
tieU!'  to  clearly  submit  the  issue  of  whether 
plaintiff  was  a  passenger. 

2.  Carriers  ®=>32 1 (6)— Instruction  In  action 
for  Injury  In  boarding  street  car  held  not  er. 
roneous  In  not  defining  the  word  "aegll. 
'owitly.'' 

In  action  by  one  injured  when  boarding  a 
street  car  either  by  starting  of  the  car  or  by 
shutting  the  vestibule  door  before  plaintiff  had 
boarded  the  car,  held,  there  was  no  error  in 
an  instruction  in  not  defining  the  word  "negli- 
gently," since  the  facts  which  the  jury,  under 
the  instruction^  had  to  find  before  they  could 
find  for  plaintiff,  made  the  starting  of  the  car 
or  shutting  of  the  door  negligent,  and  since  de- 
fendant used  the  same  term  without  definition 
and  if  it  were  deemed  necessary  the  defendant 
would  have  defined  it  but  did  not. 

3.  Trial  <3=3295( I)— Instructions  construed  as 
a  whole. 

Instructions  are  to  be  read  and  taken  as  a 
whole. 

4.  Appeal  and  error  <8=>  1 033  (S)— Appellant 
cannot  compiain  of  favorable  Instruction. 

If  there  were  any  danger  under  instructions 
given  that  the  jury  would  understand  that  de- 
fendant appellant  owed  only  ordinary  care  to 
plaintiff,  this  was  not  a  matter  of  which  de- 
fendant should  compiain  where  defendant  in 
fact  owed  a  high  degree  of  care. 

5.  Carriers  <8=>287(i)— High  degree  of  oar* 
owed  passenger  boarding  street  oar. 

If,  while  the  street  car  company's  invitation 
to  board  its  car  was  still  open,  plaintiff  ac- 
cepted it  and  was  in  the  act  of  entering,  having 
hold  of  the  handrails  with  one  foot  on  the  step 
and  the  other  entering  the  door,  plaintiff  was 
entitled  to  a  reasona)>le  time  to  enter,  and  the 
car  operatives  must  see  that  no  one  is  in  the 
act  of  boarding  the  car  when  they  start  or 
shut  the  door,  and  they  must  use  the  high  de- 
gree of  care  owed  a  passenger  in  ascertaining 
diis  fact,  and  the  liability  of  the  company  was 
not  restricted  to  a  case  of  actual  iinbwledge 
of  the  operatives  that  plaintiff  was  boarding 
the  ear. 


6.  Appeal  and  error  «=>I064(I)— Trial  e=s>243 
— Instrnotlons  held  not  iMonslstent,  aad.  It 
Inconsistent,  not  rwerslble  error. 

In  action  by  one  injured  while  boarding  a 
street  ear,  defendant's  instruction  indnding 
only  the  issue  of  whether  sudden  starting  eans- 
ed  the  injury  was  not  contradictory  of  plain- 
tiff's instruction  submitting  the  issue  whether 
it  was  caused  by  either  the  sudden  starting,  the 
shutting  of  the  vestibule  door,  or  both  of  them 
combined,  and,  if  inconsistent  defendant  could 
not  complain  thereof. 

7.  Carriers  ®=33 15(1)— Petition  for  Injirfas 
while  boarding  car  held  to  charge  negligence 
either  In  sudden  starting  or  closing  vestibule 
door,  permitting  recovery  on  proof  of  either 
or  both. 

Where  petition  for  damages  for  injuries  re- 
ceived while  boarding  a  street  ear  alleged  that 
the  car  was  suddenly  started  "and"  the  vesti- 
bule door  was  ne^igently  dosed,  the  two  acta 
of  negligence  were  separate  and  distinct,  and 
the  use  of  "and"  between  them  did  not  make 
them  a  single  and  undivided  or  indivisible  act; 
hence  plaintiff  could  submit  hU  case  and  re- 
cover on  both  or  either  of  them. 

8.  Damagas  «=> 1 58(4)— Pleading  bold  to  oovor 
falntlag  spells  and  lapses  of  memory  as  re- 
salt  of  injury. 

In  personal  injury  case,  petition,  alleging 
plaintiff's  "skull  was  fractured  and  injured," 
that  he  sustained  a  "concussion  and  injury  of 
the  brain,"  and  as  a  result  of  the  injuries  his 
"mental  faculties  are  weakened"  and  he  had 
become  "subject  to  epilepsy,"  was  broad  enough 
to  admit  testimony  of  his  fainting  spells  and 
lapses  of  memory. 

9.  Trial  <&=>83  (2)— General  objection  held  not 
to  cover  objection  that  evidence  of  particular 
results  of  the  injury  sued  for  were  not  admis- 
sible under  pleadings. 

The  objection  that  testimony  of  plaintiff's 
fainting  spells  and  lapses  of  memory  as  re- 
sults of  the  injury  was  not  admissible  under  the 
petition  was  not  raised  by  objection  merely 
that  the  testimony  was  "incompetent,  irrele- 
vant, and  immaterial  to  any  issue  in  the  case" 
or  "to  any  issue  in  this  case  under  the  plead- 
ings in  this  case." 

10.  Appeal  and  error  «=»iO50(l)— >Admissioa 
of  evidence  not  error  where  prior  objeotlon 
to  similar  evidence  not  insisted  upon. 

Where,  prior  to  the  introduction  of  certain 
evidence,  similar  evidence  was  introduced,  and, 
on  objection  being  made  to  it  as  not  within  the 
pleadings,  the  court  called  counsel's  attention 
to  the  pleadings  and  the  evidence  was  intro- 
duced without  objection,  a  later  objection  to 
such  evidence  was  unavailable. 

11.  Trial  ®=>92— Motion  to  strike  evideaee  as 
not  withiji  the  Issues  pleaded  held  too  late. 

Where,  at  the  dose  of  the  entire  case,  de- 
fendant moved  to  strike  from  the  record  all 
the  testimony  in  relation  to  plaintiff's  fainting 
spells  and  lapses  of  memory,  as  residting  from 
the  injury  sued  for,  giving  reasons  therefor, 
this  was  too  late,  and  the  motion  was  properly 
overruled. 
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12.  EvMeioa  «=»50S— TMtlnony  of  medleal  ex- 
pert held  Mrt  to  Invade  province  of  Jury. 

In  personal  injury  action  plaintiff's  medi- 
cal expert,  testifybiK  as  to  plaintiff's  fainting 
sqpdis  and  lapses  of  memorjr,  was  not  Inradintr 
the  proTinee  of  the  Jtuy  in  stating  that  in  his 
opinion  the  Injury  might  or  conld  prodsce  the 
conditions  he  found,  nor  did  he  do  so  in  ■ajing, 
as  a  medical  end  scientific  man,  what  the  con- 
dition he  foond  would  develop  into  in  the  fu- 
ture. 

13.  Evideaoe  «s>474(9)— Testimoajr  by  paatM- 
gar  as  to  olearanoa  betweea  step*  aad  alavat- 
•d  railroad  post  held  admissible. 

In  action  by  one  boarding  a  street  car  for 
injuries  received  when  he  was  scraped  off  by 
elevated  railroad  post  before  he  could  get  in  the 
car  because  it  was  started  too  quicTkly  and  the 
veatibule  door  shut  in  his  face,  lield,  there  was 
no  reversible  error  in  permitting  him  to  state 
that  there  was  no  sufficient  room  for  his  body 
to  pass  between  the  car  and  the  post. 

Juror 


to 


too 


14.  Jury  «=9|I0(I)— Objeotioa 
late  "after  trial. 
Even  if,  under  Sees.  Acts  1911,  p.  807,  { 
10,  a  juror  waa  incompetent  who  could  read, 
but  owing  to  pcutdysis  in  diildhood  could  not 
write,  appellaDt  defendant's  comi^aint  as  to  his 
eompetoicy  on  such  ground  came  too  late, 
where  the  facts  in  this  respect  were  not  dis- 
doaed  until  the  verdict  vras  brought  in  with 
the  juror's  name  signed  by  mark  and  the  court 
seat  for  defendant's  counsel  and  examined  the 
juror,  eliciting  the  facts,  and  then  received  the 
verdict,  the  defendant  excepting  to  the  irregu- 
larity in  the  verdict  but  making  no  objection  or 
request  of  the  court  in  regard  thereto. 

Appeal  from  Circuit  Goort,  Jadcson  Coun- 
ty;  Wlllard  P.  Hall,  Judge. 
"Not  to  be  officially  published." 

Action  by  Herman  H.  Vogts  against  the 
Kansas  Ctty  Railways  Cotn'pany.  X^m 
Judgment  for  plaintiff,  defendant  appeals. 
Affiriued. 

B.  J.  Higglns,  of  ECansas  City,  ECan.,  L.  T. 
Dryden,  of  Independence,  and  K.  E.  Ball,  of 
Kansas  City,  Mo.,  for  appellant. 

House,  Manard,  Allen  &  Johnson,  of  Kan- 
sas City,  Mo.,  for  respondent. 

TBIMBLE,  X  This  Is  an  action  for  dam- 
ages for  personal  Injuries  sustained  by  plain- 
tur  being  thrown  from  the  step  of  a  street 
car  after  he  had  gotten  upon  the  same  In  the 
act  of  boarding  the  car  for  the  purix>se  of 
becoming  a  passenger  thereon.  A  trial  re- 
sulted In  a  verdict  and  judgment  for  $5,000, 
and  defendant  has  appealed. 

The  injury  occurred  at  the  intersection  of 
Ninth  and  'Wyoraing  streets  In  Kansas  CSty, 
Mo.;  the  former  street  running  east  and 
west,  and  the  latter  north  and  south.  De- 
fendant's Fifth  Street  car  line  was  operat 
ed  upon  double  surface  tracks  on  Ninth 
street  at  the  place  in  question,  nnder  an  ele- 
vated street  railway  track  supported  by  Iron 


poles  placed  alongside  and  In  close  proxim- 
ity to  the  surface  tracks.  The  west-bound 
cars  on  the  surface,  or  Fifth  Street,  line  on 
Ninth  ran  on  the  north  one  of  the  double 
tracks,  and  the  east-bound  cars  on  the  south 
trade  The  regular  stopping  place  of  the 
west-bound  cars  at  Ninth  and  Wyoming  was 
on  Ninth  street  near  the  east  property  line 
of  Wyoming,  so  that  when  the  car  was  at 
the  regular  stopping  place.  Its  front  end  was 
practically  at  or  very  near  the  east  line  of 
Wyoming  as  It  crosses  Ninth  street  At  this 
point  in  Ninth  street,  and  on  the  east  line  of 
Wyoming,  stood  one  of  the  Iron  posts  sup- 
porting the  elevated  structure  above,  and 
these  posts  were  along  Ninth  street  at  inter- 
vals of  about  45  feet  The  post  above  men- 
tioned as  being  near  the'  east  property  line 
of  Wyoming  as  it  crossed  Ninth  street  was 
about  31  Inches  distant  from  the  north  rail 
of  said  west-bound  line.  As  stated,  when  a 
west-bound  car  was  standing  at  the  usual 
place  for  the  reception  and  discharge  of  pas- 
sengers, its  front  end  would  be  near  this 
post 

Plaintiff  was  on  the  south  side  of  Ninth 
near  the  middle  of  Wyoming  street  and 
south  of  the  south  or  east-bound  track  on 
Ninth  street,  when  he  saw  a  west-bound  car 
coming  towards  him  and  approaching  the  in- 
tersection on  the  north  track.  That  being 
the  car  be  wanted  to  take,  and  it  being  only 
two  or  three  of  the  aforesaid  Iron  posts 
away  from  him,  he  signaled  the  motorman 
and  started  slightly  northeast  along  the 
south  track  to  get  to  the  usual  stopping 
place.  The  car  slowed  down,  and  when  it 
stopped  at  the  above-mentioned  regular  stop- 
ping place,  plaintiff  was  near  the  rear  end 
of  the  car  but  on  the  south  side  thereof  next 
to  the  other  track.  So,  to  board  the  car,  he 
h&d  to  step  around  its  rear  end  to  the  door 
on  lbs  north  side.  As  he  did  so,  the  car  was 
standing  still  and  several  passengers  got  on 
and  at  least  three  got  off.  It  was  thus 
standing  motionless  with  the  door  to  the  rear 
vestibule  still  open  and  the  conductor  in  the 
rear  vestibule  facing  north,  and  consequent- 
ly toward  the  door,  when  plaintiff  took  hold 
of  the  handrails,  put  one  foot  on  the  step, 
and  was  In  the  act  of  stepping  with  the  oth- 
er foot  into  the  vestibule,  when  the  car  start- 
ed forward  with  a  sudden  Jerk,  swinging 
plaintiff  around  and  slightly  off  his  balance. 
As  he  swung  around  back  again  and  prob- 
ably would  have  regained  his  balance,  the 
vestibule  door  dosed  so  that  he  swung 
against  it  and  could  not  get  Inside  and  his 
body  was  thrown  slightly  outward  from  the 
car.  By  this  time  the  rear  of  the  car  had 
reached  the  Iron  pole,  and  plaintifTs  body 
struck  against  it  and  he  was  thrown  to  the 
ground,  receiving  the  severe  and  i>ennanent 
Injuries  for  which  he  sues. 

According   to   defendant's   theory  of  the 


sFor  other  oasei  m*  same  topto  and  KBT-NiniBBR  in  all  Ksy-Numbwed  DIsmIb  and  Indexes 


Digitized  by 


Google 


528 


228  SOUTHWESTERN  EBPOKTBB 


(Mo, 


case,  plaintiff  did  not  readi  tbe  point  of 
boarding  the  car  while  it  was  standing  still 
at  the  usual  stopptog  place,  but  got  there 
too  late,  and  affaer  the  car  bad  run  some  dis- 
tance he  ran  after  and  overtook  It  and  at- 
tempted to  get  on  while  It  was  In  rapid  mo- 
tion and  was  hurt  through  his  own  negligent 
attempt  to  board  It  at  that  time.  But  plain- 
tiff's evidence  is  ample,  and  comes  from  dis- 
interested witnesses,  that  while  the  car  was 
standing  still  at  the  usual  stopping  place, 
with  the  vestibule  door  open,  Eind  plaintiff 
with  his  hands  upon  the  hand  rail  had  step- 
I>ed  upon  the  car  step,  the  car  tbea  started 
and  the  accident  happened  as  hereinabove 
stated.  The  evidence  is  such  that  the  jury 
could  reasonably  find  that  either  one  or  both 
of  the  above-mentioned  acts,  the  premature 
and  sudden  starting  of  the  car  with  a  Jerk 
and  the  shutting  of  the  vestibule  door,  caus- 
ed the  Injury.  Plaintiff  was  picked  up  at 
the  post  and  carried  into  a  nearby  store. 
His  Injuries  were  serious  and  permanent. 
He  has  now,  or  had  at  the  trial  nearly  two 
years  after  the  injury,  a  stiffened  right 
shoulder  and  his  arm  could  not  be  raised 
above  the  level  thereof.  He  suffered  from 
a  concussion  of  the  brain,  the  muscles  of  his 
right  eye  continually  jerk,  frequent  lapses  of 
memory  occur  with  dizzy  or  fainting  attacks 
which  were  becoming  more  frequent,  border- 
ing on  epilepsy,  and  a  blood  clot  on  the 
brain  has  produced  a  partial  paralysis  of 
his  tongue.  His  head  continually  throbs  and 
pains  him,  and  a  clicking  sensation  is  fre- 
quently felt  after  which  there  Is  a  blank  In 
mind  power  and  memory. 

After  setting  forth  the  regular  stopping 
place  above  described  and  the  location  of  the 
elevated  structure  above  the  surface  car 
line,  with  the  iron  post  or  upright  in  such 
close  proximity  to  the  north  rail  as  to  be 
dangerous  to  passengers  should  the  car  be 
moved  before  they  were  on  or  off,  and  which 
was  or  should  have  been  known  to  defend- 
ant, the  petition  further  alleged  that  plain- 
tiff, with  the  knowledge  of  defendant's  serv- 
ants or  when  th^  should  have  known  it, 
attempted  to  get  on  said  car,  for  the  purpose 
of  becoming  a  passenger,  at  the  rear  end  and 
while  it  was  standing  still  at  the  regular 
stopping  place  for  the  discharge  and  taking 
on  of  passengers,  and  while  so  doing,  the 
car,  through  the  negligence  of  said  servants, 
was  moved  and  started  before  plaintiff  had 
reasonable  time  to  enter  same,  and  the  car 
was  caused  or  permitted  to  start  and  move 
forward  with  a  sudden  or  unusual  jerk,  and 
the  vestibule  door  of  said  entrance  was  neg- 
ligently caused  or  permitted  to  close,  in 
front  of  plaintiff,  and  he  was,  as  a  result  of 
said  negligent  acts  and  because  of  their  neg- 
ligent failure,  after  the  operatives  knew  or 
should  have  known  of  plaintiff's  danger,  to 
open  the  door  or  stop  the  car,  caused  to  be 
thrown  out  and  away  from  said  car  and  to 


strike  against  said  upright  or  Iron  pole  at 
said  street  intersection  and  to  be  thrown  to 
the  street  and  injured.  The  answer  was  a 
general  denial  and  a  plea  of  contributory 
negllgeit.ce  in  that  plaintiff  caught  bold  of 
the  car  after  it  bad  left  the  usual  stopping 
place  and  while  It  wa«  moving,  and  waa  in- 
jured thereby, 

[1]  Various  complaints  are  made  against 
plalntlfTs  instruction  .No.  1  which  embodied 
his  case  and  directed  a  verdict.  The  first  of 
these  Is  that  It  did  not  define  the  term  "pas- 
senger" or  tell  the  jury  what  facts  would 
constitute  plaintiff  a  passenger.  We  tblnk 
the  point  is  xmtenable.  The  instruction  sub- 
mitted to,  the  jury  for  its  decision  the  fol- 
lowing questions:  Whether  the  place  in 
question  was  a  regular  stopping  place  for 
the  discharge  and  taking  on  of  passengers, 
whether  the  car  did  so  for  that  piirpose. 
whether  it  was  standing  still  when  plaintiff 
attempted  to  board  It,  whether  he  -did  at- 
tempt to  board  It  for  the  purpose  of  becom- 
ing a  passenger,  whether  said  car  was  neg- 
ligently caused  to  start  forward  with  a  sud- 
den or  unusual  motion,  and  the  door  was 
negligently  caused  or  permitted  to  be  doeed. 
while  plaintiff  was  attempting  to  board  said 
car  and  before  he,  in  the  exercise  of  ordi- 
nary care,  had  reasonable  time  to  enter; 
also  whether  defendant's  servants  in  diarge 
of  the  car  knew,  or  by  the  exercise  of  the 
highest  practical  degree  of  care  would  have 
known,  that  plaintiff  had  hold  of  the  hand- 
rail with  his  foot  on  the  step  and  was  about 
to  enter,  and  whether  In  such  starting  of  the 
car.  If  any,  and  the  cloelng  of  the  said  door, 
if  it  was  so  closed,  or  either  of  said  acts, 
the  said  servants  were  negligent,  and  wheth- 
er as  a  direct  result  thereof  plaintiff  was 
thrown  out  and  away  from  said  car  and 
caused  to  strike  against  one  of  the  poles  or 
upright  posts  supporting  the  elevated  struc- 
ture and  was  thrown  down  and  Injured.  If 
the  jury  found  these  to  exist,  then  they 
could  find  for  plaintiff,  imless  they  further 
found  that  he  himself  was  not  exercising  o^ 
dinary  care  for  his  own  safety. 

The  instruction  required  the  jury  to  find 
all  the  facts  which  were  necessary  to  consti- 
tute him  a  passenger,  invited  to  board  the 
car  and  attempting  to  do  so  in  response  t» 
that  Invitation,  and  while  in  the  act  of 
boarding  the  car  and  before  he  had  reason- 
able time  to  do  so,  the  same  was  negligently 
started  with  a  sudden  and  unusual  motion 
and  the  door  was  allowed  or  caused  to  be 
closed,  whereby,  through  either  or  both  of 
these  things,  he  struck  against  said  post  and 
was  injured.  We  think  this  clearly  submit- 
ted the  Issue  not  only  of  whether  plaintiff 
was  a  passenger  but  all  the  other  tacts  nec- 
essary to  make  a  case  of  liability.  Fay  t. 
^tna  Life  Ins.  Ck).,  268  Mo.  373,  384,  1ST  S. 
W.  861;  Gunn  v.  United  Railways  Co.,  2T0 
Mo.  617,  532,  193  S.  W.  814,  U  B.  A.  1917D». 
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1131;    Deroy  r.  St  Louis  Transit  Co., 
Ho.  20e,  91  S.  W.  140. 

[2-6]  Tbere  waa  no  error  In  not  defining 
the  word  "negligently ,"  since  the  facts  which 
the  Jury  had  to  find  before  they  could  find 
for  plaintiff  made  the  starting  of  the  car 
or  the  shutting  of  the  door  negligent.  Ho- 
dreU  T.  Dunham,  187  S.  W.  561,  563.  De- 
fendant nsed  the  same  term  without  defini- 
tion, and  if  it  were  deemed  necessary  the 
defiendant  wonld  hare  defined  it,  but  did  not 
Rattan  v.  Central  Electric  R.  C!o.,  120  Ma 
App.  270,  270,  280,  06  S.  W.  735;  Mather  ▼. 
Met  8t  Ry.  Co.,  106  Mo.  App.  142,  149,  14S 
8.  W.  388.  However,  defendant  in  its  in- 
struction 7  defined  "ordinary  care"  and  also 
"negligence,"  and  aa  the  instructions  are  to 
be  read  and  taken  as  a  whole,  we  cannot 
see  bow  it  can  be  said  that  negligence  was 
nut  defined.  If  tbere  was  any  danger  that 
the  Jury  would  understand  that  the  defend- 
ant owed  only  "ordinary  care"  to  plaintiff, 
surely  that  la  not  a  matter  of  which  defend- 
ant should  complaia.  If  while  the  iuTltatlon 
to  board  the  car  was  still  open  the  plaintiff 
accepted  it  and  was  in  the  act  of  entering 
the  car  having  hold  of  the  handrails,  with 
cme  foot  on  the  step  and  the  other  entering 
the  door,  the  operatives  of  the  car  had  no 
right  to  start  the  car  or  close  the  door  be- 
fore plaintiff  had  a  reasonable  time  to  enter. 
In  such  situation  they  must  see  tliat  no  one 
Is  in  the  act  of  boarding  the  car  when  they 
start  or  shut  the  door,  and  they  must  use 
the  high  degree  of  care  owed  to  a  passenger 
In  ascertaining  this  fact  Spencer  v.  St 
Louis  Transit  Co.,  Ill  Mo.  App.  663,  666, 
86  S.  W.  593;  Palfrey  v.  United  RaUways 
Co.,  162  Mo.  App.  470,  476,  142  a  W.  773; 
Sweeney  v.  Kansas  City  Cable  Ry.  Co.,  150 
Mo.  385,  401,  51  S.  W.  682.  ConsequenUy, 
there  was  no  error  In  the  Instruction  requir- 
ing the  Jury  to  find  that.  In  the  situation  set 
forth,  the  operatives  knew,  "or  by  the  exer- 
cise of  the  highest  practical  degree  of  care 
would  have  known,"  plaintiff  was  boarding 
the  car.  Especially  since  plaintiff,  in  his 
Instruction  8,  had  the  court  to  tell  the  Jury 
that  the  "highest  practical  degree  of  care" 
meant  "such  care  as  a  reasonably  prudent 
person,  exi)erlenced  in  the  operation  of  street 
cars,  would  use  under  the  same  or  similar 
circumstances  and  a  failure  to  use  such 
highest  practical  degree  of  care  so  defined 
is  negligence."  The  foregoing  answers  the 
complaint  that  the  instruction  was  erroneous 
In  not  restricting  liability  to  a  finding  of 
actual  knowledge  on  the  part  of  the  oper- 
atives of  the  car  that  plaintiff  was  board- 
ing it. 

[•,  7]  There  Is  no  contradiction  between 
plalntifTs  said  Instruction  1  and  defendant's 
instruction  2.  They  are  alike  so  far  as  con- 
cerns the  Issue  of  whether  plaintiff  was  in- 
jured by  reason  of  the  sudden  starting  of 
the  car.  The  only  differ^ice  is  that  defend- 
228S.W.-3A 


ant's  Instruction  stopped  wlOi  Hut  act  as  a 
passible  negligent  cause  of  the  Injury,  while 
plaintiff's  Instructlan  submitted  the  issue  of 
whether  it  was  caused  by  either  the  start- 
ing of  the  car,  the  shuttliig  of  the  do<n>,  or 
both  of  them  combined.  We  think  the  evi- 
dence was  such  as  to  JiHtlfy  this,  and  it  was 
for  the  Jury  to  say  whether  either  one  or 
both  of  them  caused  the  injury.  The  fact 
that  defendant's  tnstmctl<Hi  inchided  only 
one  of  these  acta  does  not  make  it  contra- 
dictory of  plaintiff's  Instructibn,  and  if  it  is 
inctmalstent  therewith,  that  is  not  something 
of  which  defendant  can  complain.  Brickson 
T.  Kansas  City,  etc.,  R.  Co.,  171  Mo.  647,  665, 
71  B.  W.  1022 ;  Hendrlz  v.  Coming,  201  Moi 
555,  214  S.  W.  253,  256,  256.  The  two  acts 
of  negligence  were  separate  and  distinct  acts 
and  the  use  of  the  copulative  conjunction 
"and"  between  them  did  not  make  them  a 
single  and  nndivlded  or  indivisible  act 
Henoe  the  plaintiff  could  submit  his  case  up- 
on both  or  either  of  them,  and  If  the  Jury 
found  that  either  one  or  both  of  them  caus- 
ed the  injury,  and  ttiat  such  act  or  acts  was 
or  were  negligent,  they  could  find  for  plain- 
tiff. Barker  v.  Hemphill  Lumber  Co.,  217 
S.  W.  585,  588 ;  Meeker  v.  Union  Elec.  Light 
&  Power  Co.,  270  Mo.  574,  216  8.  W.  923,  931 ; 
MlUer  V.  Engle,  185  Mo.  App.  668,  574,  575, 
1T2  8.  W.  631. 

[1-121  It  Is  urged  that  reversible  error  was 
committed  In  allowing  a  medical  expert  who 
had  examined  plaintiff  to  testify  to  plain- 
tiff's fainting  spells  and  lapses  of  memory. 
The  ground  now  urged  in  support  of  this 
complaint  is  that  no  connection  is  shown  be- 
tween the  injury  and  tliese  tf  ects,  and  also 
that  they  were  not  pleaded.  The  first-men- 
tioned ground  is  untenable,  since  the  record 
does  disclose  evidence  connecting  such  con- 
ditions and  results  with  the  injury.  A  read- 
ing of  the  medical  Xpert's  testimony  will 
readily  disclose  this.  As  to  the  other 
ground.  It  should  be  stated  that  the  petition 
on  which  the  case  was  tried  alleged  that 
plaintiff's  "skull  was  fractured  and  injured," 
that  he  sustained  a  "concussion  and  injury 
of  the  brain,"  and  as  a  result  of  said  inju- 
ries "plaintUTs  mental  faculties  are  weak- 
ened," etc.,  and  plaintiff  had  become  "subject 
to  epilepsy."  We  think  this  was  broad 
enongh  to  admit  the  testimony.  But,  how- 
ever this  may  be,  the  objection  made  was 
merely  that  the  testimony  was  "incompetent. 
Irrelevant,  and  immaterial  to  any  issue  in 
the  case,"  and  "inc(nnpetent,  irrelevant,  and 
immaterial  to  any  Issue  in  this  case  under 
the  pleadings  in  this  case."  This  was  insuf- 
ficient State  ex  rel.  v.  Dlemer,  255  Mo.  336, 
348,  164  8.  W.  517.  In  addition  to  this,  pri- 
or to  the  introduction  of  the  testimony  here 
referred  to  concerning  plaintiff's  mental  con> 
dition,  similar  evidence  was  introduced  and 
an  objection  was  made  to  It  as  not  being 
within  tlie  pleadings,  and  the  court  remark- 
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ed  that  then  was  an  amatdmoit  to  the  pe- 
tition relating  to  plaintiff's  bead  but  in  sucb 
small  writing  that  be  could  not  read  it,  but 
he  thought  the  matter  was  included  within 
the  allegations  of  the  petition,  and  requested 
defendant's  counsel  to  read  it  The  record 
discloses  that  counsel,  thus  requested,  re- 
plied. "All  right,"  and  thereafter  otber  tes- 
timony as  to  plaintiff's  lapses  of  memory 
and  partial  paralysis,  and  his  epileptic  con- 
dition, and  the  llkellbood  of  its  growing 
worse  and  b^ng  permanent,  was  introduced 
without  objection,  until  the  medical  witness 
liereinabove  referred  to  was  being  examined, 
when  the  two  objections  above  noted  were 
made.  Later,  at  the  close  of  the  entire  case, 
-defendant  made  a  long  motion  to  strike  all 
the  testimony  in  relation  to  such  matters 
from  the  record,  and  giving  reasons  there- 
for, but  this  was  too  late  and  no  error  was 
■committed  in  overruling  it.  The  medical  ex- 
pert was  testifying  concerning  what  he  hlm- 
sdf  knew  and  discovered  from  an  examina- 
tion of  the  plaintiff,  and  not  merely  from 
having  seen  a  scar  on  his  head;  and  his 
testimony  was  that  the  Injury  plaintiff  had 
received  up<m  his  head  might  or  could  pro- 
duce the  condition  he  found,  and  that  his 
future  condition  could  be,  foretold  with  rea- 
-sonable  certainty  and  with  no  guesswork 
about  it,  that  it  would  be  very  strange  if  he 
4lld  not  lose  his  nfental  capacity,  as  the  uncon- 
scious dizzy  spells  generally  deepen  into 
hard  convulsions  at  intervals.  The  expert 
was  not  Invading  the  province  of  the  jury 
In  stating  that  in  his  opinion  the  blow  might 
-or  could  produce  the  conditions  he  found; 
nor  did  he  do  so  in  saying,  as  a  medical  and 
sdentiflc  man,  what  the  condition  he  found 
would  develop  into  in  the  future.  This  last 
was  nothing  more  than  a  scienttflc  medical 
statement  of  the  progress  a  disease  would  be 
reasonably  expected  to  make,  and  was  a 
matter  within  the  realm  of  medical  science 
to  which  the  doctor  could  testify  and  give 
the  Jury  the  benefit  of  his  knowledge  and 
opinion. 

[13]  We  are  unable  to  accede  to  the  prop- 
osition that  reversible  error  was  committed 
in  permitting  plaintiff  to  state  there  was  not 
-enough  room  to  permit  bis  body  to  pass  be- 
tween the  car  and  the  post  He  had  tested 
it  and  foimd  that  there  was  not  There  was 
evidence  that  it  was  only  31  Inches  from  the 
north  rail  to  the  post  The  case  was  not 
.-based  upon  negligence  in  having  the  post  so 


close  to  the  track,  and  the  Jury  would  not 
be  led  to  base  liability  on  that;  but  if  such 
might  have  been  the  result  no  such  ground 
of  objection  was  offered,  but  only  that  it  was 
a  conclusion  and  Invading  the  province  of 
the  Jury.  Besides,  the  conductor,  defend- 
ant's witoess,  said  a  good  many  got  knocked 
off  the  cars  by  these  posts,  and  he  hollered 
to  the  man  because  he  knew  the  danger 
along  there.  - 

[14]  Section  10,  of  the  Act  of  iS&rA  15, 
ISll  (Sess.  Acts  1911,  p.  SOT),  relatlye  to  the 
summoning  and  qualification  of  Jurors  In 
counties  of  not  less  than  60,000  nor  more 
than  200,000  Inhabitants,  provides  that  "ncoe 
of  the  following  persons  shall  be  permitted 
to  serve  as  jurors,"  and,  among  those  eno- 
merated,  specifies  "any  person  who  Is  not 
sufficiently  acquainted  with  the  English  lan- 
guage to  read  and  write  the  same,  and  to  un- 
derstand thoroughly  the  proceedings  ordina- 
rily had  in  courts  of  justice."  It  seems  that 
Church,  one  of  the  ten  jurors  who  signed 
the  verdict  could  read,  but  owing  to  the  fact 
that  he  was  paralyzed  when  a  child,  could 
not  write.  The  defendant  urges  he  was  not 
a  competent  juror.  The  inability  to  write 
was  not  disclosed  until  the  verdict  was 
brought  in  with  this  juror's  name  signed  by 
mark.  The  court  noticing  this  juror  had 
signed  by  mark,  before  receiving  Oie  verdict 
or  allowing  the  jury  to  separate,  sent  for  de- 
fendant's counsel  and  examined  the  Juror  as 
to  why  he  did  not  sign  the  verdict  himself, 
and  elicited  the  above  facts.  After  doing 
this  the  court  received  the  verdict  the  de- 
fendant excepting  to  the  irregularity  In  the 
verdict  and  to  the  examination  of  the  juror 
by  the  court,  but  making  no  objection  or  re- 
quest of  the  court  in  regard  thereto.  Even 
if,  under  the  last  census  prior  to  the  trial 
of  this  case,  the  above  act  of  1911  Is  appli- 
cable to  Jackson  county,  and  even  If  the  ju- 
ror was  In  fact  not  competent  (upon  whidi 
we  express  no  opinion),  nevertheless,  the 
complaint  as  to  the  juror  on  the  above 
ground  came  too  late.  Section  7260,  B.  S. 
1909;  State  v.  Wilson,  230  Mo.  647,  651,  132 
S.  W.  238;  Knight  v.  Kansas  aty,  138  Ma 
Ak>.  153,  157,  161,  119  S.  W.  090. 

Under  the  evidence  as  to  plaintiff's  inju- 
ries we  cannot  say  that  a  verdict  of  ^,000 
is  excessive. 

The  judgment  is  afflrmed. 

All  concur. 
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8TUS8Y  V.  KANSAS  CITY  RYS.  CO. 
(No.  13832.) 

(Kaasas   City    Conrt  of   Appeals.     ]MiMoiiri. 

r«b.  7,  1921.    Bebearioc  Denied 

March  6.  1921.) 

1.  StrMt  railroads  «=>!  17(29)— Driver  cross- 
ing after  making  observattons  at  blockaded 
traok  held  not  negligent  as  matter  of  law. 

Where  occapants  of  a  buggy  before  cross- 
lag  double  street  car  tracks  stopped  when  thejr 
eame  to  the  first  track  on  which  a  number  of 
ears  were  standing  and  looked  for  approaching 
ears  on  the  adjoining  track,  and  thai  started 
to  drlre  across  at  a  speed  of  about  4  miles  an 
hour  and  discovered  a  car  approaching  at  an 
excessive  speed  when  the  horse's  head  was 
over  the  first  rail  of  the  south  track,  they  were 
not  negligent  as  a  matter  of  law  in  going  upon 
the  track. 

2.  Street  railroads  (8=>l  17(33)— Driver  Dot 
negligent  as  a  matter  of  law  In  attempting 
to  cross  instead  of  backing. 

Where  the  occupants  of  a  boggy  discovered 
a  street  car  a  short  distance  away,  and  ap- 
proaching at  a  rate  of  about  20  miles  an  hour 
when  their  horse  traveling  about  4  miles  an 
hour  had  its  head  over  the  first  rail  of  the 
track  end  was  on  the  track,  they  were  not  neg- 
ligent as  a  matter  of  law  in  urging  the  horse 
forward  instead  of  stopping  and  backing  off  the 
track. 

3.  Negligence  9=»72— Act  la  energornqr  not 
negligence. 

One  is  not  guilty  of  contributory  negligence 
because  of  a  decision  suddenly  made  in  aa 
emergency. 

4.  Street  railroads  «=990(2)— Speed  held  neg- 
ligent. 

The  operation  of  a  street  car  at  a  rate  of 
speed  of  20  miles  an  hour  as  it  approached  a 
street  intersection  where  there  was  much  trav- 
el, without  warning,  was  negligence,  though 
no  preaeribed  speed  limit  was  shown,  especial- 
ly where  the  car  ran  across  the  street  without 
stopping  for  prospective  passengers. 

5.  Street  railroads  «=» 1 18(1)— Excessive  speed 
and  failure  to  warn  may  both  be  submitted. 

In  an  action  for  injuries  in  a  street  car 
coHiidon,  excessive  speed  and  failure  to  warn 
are  not  inconsistent  grounds  of  negligence,  and 
there  Is  no  error  in  submitting  both,  especially 
where  they  are  submitted  conjunctively,  thus 
reqniiing  the  jury  to  find  both  before  they  can 
find  for  plaintiff. 

6.  Trial  «=>243— Instructions  prMontlng  par* 
ties'  theories  not  in  oonfllet. 

An  instmction,  presenting  plaintiff's  theory 
of  tbe  facts,  was  not  in  conflict  with  one  pre- 
aentioc  defendant's  theory. 

7.  Trial  €=>260( I )— Instruction  Included  In 
others  properiy  refused. 

There  was  no  error  in  refusing  a  requested 
instmction,  where  alt  that  defendant  was  en- 
titled to  on  the  point  thereby  covered  was  in- 
duded  ia  other  instructions,  especially  where 
it  would  have  been  misleading. 


8.  Street  railroads  «a>99(l  O^Ocenpaat  «f  ve- 
hicle not  required  to  allgM  before  going  on 
traek. 

Where  the  occupants  of  a  vehide  stopped 
when  they  reached  a  track  on  which  a  number 
of  cars  were  standing,  obstructing  the  view  of 
the  adjoining  track  to  some  extent,  it  was  not 
necessary,  for  one  of  them  to  alight  from  the 
buggy  before  it  started  upon  the  track. 

9.  Street  railroads  «s>lll(2)— Cnston  «f 
stepping  held  evidential  natter  act  to  be 
pleaded. 

In  an  action  for  injuriea  to  one  riding  in  a 
buggy  struck  by  a  street  car  which  ran  by  a 
comer  where  cars  usually  stopped  and  where 
passengers  were  waiting,  the  custom  of  making 
a  safety  stop  at  such  comer  was  evidentisl 
matter,  and  not  a  foundational  part  of  the 
cause  of  action,  and  did  not  have  to  be  pleaded 
in  order  to  be  admissible. 

10.  Appeal  and  error  «=» 1 053 (I)— Admission 
of  evidence  not  reversible  error,  when  strick- 
en and  fact  afterwards  proved  without  objec- 
tion. 

In  an  action  for  injuries  to  one  struck  by 
a  street  ear,  the  admission  of  evidence  of  a 
custom  to  make  a  safety  stop  at  a  partlcnlar 
comer  was  not  reversible  error,  where  the  evi- 
dence was  stricken  on  motion,  and  it  was  later 
proved  witfiout  objection  that  caza  did  stop 
there,  and  defendant  admitted  that  it  was  a 
regular  stop. 

il.  Damages  «3>I73(2)— Evidenee  ef  Injured 
person's  skill  and  inablHty  to  work  after  ae- 
oldeat  held  oompetent. 
In  an  action  for  injuries,  testimony  as  to 
plaintiff's  skill  as  a  scenic  painter  before  the 
injury,  and  his  inability  to  work  at  such  voca- 
tion after  he  was  hurt,  was  competent  on  the 
question  of  damages. 

12.  Damages  <8s>l32(8)— $1,500  held  not  ex- 
oesslve  for  pormaaently  crippled  arm. 
When  one  thrown  from  a  buggy  struck  by 
a  street  car  sustained  a  permanently  crippled 
arm  with  chronic  neuritis  and  a  slight  atropliy 
of  the  muscles  preventing  him  from  following 
his  vocation  and  greatly  handicapping  him 
therein,  a  verdict  of  $1,C00  was  not  excessive. 

Appeal  from  Circuit  Court,  Jackson  (boun- 
ty; E.  B.  Porterfleld,  Judge. 
"Not  to  be  officially  published." 

Action  by  A.  H.  Stussy  against  the  Kansas 
City  Ballwaya  Cixnpany.  From  a  judgment 
for  plaintiff,   defendant  appeals.    Affirmed. 

R.  J.  HIggins,  of  Kansas  City,  Kan.,  and 
Chas.  N.  Sadler,  C.  L.  Carr,  and  E.  E.  Ball, 
all  of  Kansas  City,  Mo.,  for  plaintiff  in  error. 
.  John  J.  C!osgrove  and  McLaughlin  &  Cos- 
grove,  all  of  Kansas  City,  Mo.,  for  respondent 

TRIMBLE,  P.  J.  PlainUff  and  a  lady 
companion  were  riding  in  a  buggy  south 
on  Baltimore  avenue,  and,  in  crossing  the 
street  car  track  on  Eighth  street  at  the  Inter- 
section thereof  with  said  avenue,  was  struck 
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and  Injure^  by  an  eaat-boond  street  car. 
He  brooght  this  salt  for  damages,  and  re- 
covered a  judgment  for  $1,600,  from  wblch 
deftodant  bas  appealed. 

The  petition  pleaded  general  negligence. 
The  answer  set  up  contributory  negligence 
In  going  up<«  the  track  without  listening 
for  the  approach  of  a  car,  and  in  going  upon 
the  track  when  he  knew  his  view  was  ob- 
structed. The  case  was  submitted  on  the 
queetloa  of  negligent  speed  and  failure  to 
warn. 

[1]  We  cannot  uphold  defendant's  conten- 

.  tlon  that  the  demurrer  to  the  evidence  should 

have  been  sustained.    The  buggy  was  plain- 

tifTs,  the  horse  belonged  to  the  lady,  and  she 

was  driving,   being  a  clever  horsewoman. 

As  stated,  they  were  coming  south  on  Bal- 
timore avenue,  approaching  the  Intersectlcm 
at  Eighth  street  which  runs  east  and  west 
On  this  latter  street  were  two  parallel  street 
car  trades,  the  north  track  being  the  west- 
boond  and  the  south  one  being  the  east-bound 
track.  Something  had  caused  a  blockade  or 
a  ittvpage  and  collection  of  cars  on  the  north, 
or  west-oound,  track,  part  of  them,  at  least 
one^  having  stopped  at  the  east  edge  of  Balti- 
more avenue,  and  another  west-bound  car  at 
the  west  edge  of  said  avenue,  the  rear  por- 
tion of  said  car  extending  somewhat  out  into 
the  Intersection.  West  of  and  in  front  of 
this  car  were  other  cars  extending  on  west- 
ward to  the  next  streeC 

The  southwest  comer  of  the  Intersection 
was  an  ordinary  stop  for  east-bound  cars  on 
the  south  tmdt  to  let  ofF  and  take  on  pas- 
sengers, and,  whether  there  were  any  or 
not,  the  cars  made  a  stop  there  in  the  nature 
of  a  safety  stop  before  proceeding  east  across 
Baltimore  avenue  and  onto  the  viaduct; 
which  began  at  tlie  eastern  edge  of  the  ave- 
nue. The  Intersection  was  a  much-traveled 
place,  and  many  people  could  be  expected  to 
be  passing  there  at  any  and  all  times. 

When  the  two  occupants  of  the  buggy  came 
to  the  first  or  north  street  car  track,  the 
driver  stopped  the  buggy,  and  both  look- 
ed to  the  west  to  see  if  an  east-bound  car 
were  coming  on  that  track.  There  was  no 
need  to  look  east,  as  the  cars  on  both  sides 
of  the  intersection  on  thfit  track  were  stand- 
ing motlonlesa  Plaintiff  could  see  through 
the  windows  of  the  cars  standing  on  the 
west-bonnd  track  and  to  the  west  of  the  in- 
tersection, and  saw  no  car  coming.  He  also 
listened  for  a  car,  and  the  lady  driver  ai>- 
peared  to  be  listening,  but  neither  heard 
any.  0?he  driver  then  started  the  horse  In 
a  walk,  about  4  miles  an  hour,  to  continue 
on  their  way  south  and  across  the  east-bound 
track.  Vftaea  the  horse  had  gotten  his  head 
over  tbe  first  rail  of  the  east-bound  track 
and  was  upon  the  track,  plaintiff  saw  the 
car  coming  at  a  rate  of  about  20  miles  per 
hour,  bearing  down  upon  them  a  short  dis- 
tance away.  The  driver  saw  it  too,  for  she 
urged  the  horse  forward  (as  did  also  the 


plaintiff),  and  it  responded,  getting  the  buggy 
almost  across,  but  the  car  struck  the  rear 
wheel,  wredtlng  the  buggy  and  throwing 
both  of  the  occupants  out  and  Injoring  ttaem. 
The  lady,  however,  died  betore  plaintiff's 
case  was  tried. 

It  was  shown  by  evidence  of  a  wltnen 
standing  on  the  southwest  comer  of  the  in- 
tersection at  the  usual  stop,  waiting  to  board 
the  east-bound  car  (as  were  also  a  number 
ot  others),  that  it  was  down  grade  from 
the  west  to  Baltimore  avenue,  and  that  the 
car  came  down,  slightly  slackening  as  if  to 
stop  at  the  comer,  bat  suddenly  shot  for- 
ward with  Increased  speed,  past  the  stiwplng 
place  and  waiting  passengers,  out  into  the 
street,  where  It  struck  the  buggy  and  then 
went  on  to  and  ui)on  the  viaduct,  befbre  it 
came  to  a  standstill. 

Clearly  it  cannot  be  said  aa  a  matter  of 
law  that  plaintiff  was  negligent  in  gtHng  to 
and  upon  the  track,  since  he  exercised  care 
in  looking  and  listening  for  a  car,  and  heard 
none  nor  saw  any,  and  he  could  see  through 
the  windows  for  a  distance  sufficient  to  lead 
a  reasonably  prudent  man  to  think  that  the 
crossing  could  be  made  before  one  would 
arrive.  And  there  la  no  question  of  whether 
negligence  of  the  driver  in  this  case  could  be 
imputed  to  plaintiff,  or  rather,  even  if  it 
could  be  Imputed  to  him,  no  negligence  oo 
the  driver's  part  exists;  certainly  none  con- 
clusively apjieara.  Neither  does  the  case 
present  a  state  of  facts  where  the  traveler, 
at  a  point  some  considerable  distance  back 
from  the  track,  looked  and  listened  and  saw 
no  car  at  tliat  time  and  then  went  on,  con- 
tinuing still  to  occupy  a  place  of  safety,  but 
witliout  the  ability  to  then  see  whether  there 
was  danger,  and  paying  no  heed  thereto, 
until  it  was  too  late.  Here  the  point  at 
which  plalntlfl  and  the  driver  looked  and 
listened  was  not  a  considerable  distaitce  back 
f^om  the  crossing,  Init  close  to  it.  They 
could  see  and  hear,  and  no  car  was  vlsil>te 
for  a  sufficient  distance  up  Eighth  street  to 
enable  them  to  cross,  and  no  car  was  within 
that  distance  of  the  crossing,  and  one  would 
not  have  been  alrte  to  reach  It  and  strike 
plaintiff  had  it  not  been  for  its  excessire 
speed.  After  atopirfng,  looking,  and  listening, 
the  occupants  of  the  buggy  had  only  to  pass 
the  rear  end  of  the  standing  car  before  the 
horse  would  be  on  the  other  trade;  and  in 
passing  immediately  behind  the  standing  car 
no  view  of  the  oncoming  car  could  be  had 
until  the  occupants  had  emerged  from  be- 
hind it,  and  then  they  were  not  in  a  place 
of  safety  because  of  the  proximity  of  the 
crossing. 

[2, 3]  Nor  can  the  driver  or  plaintiff  be 
convicted  ot  negligence  as  a  matter  of  law 
for  not  stopping  the  horse  and  backing  him 
off  the  trade,  instead  of  urging  him  hastily 
forward,  as  they  did.  It  is  not  at  all  certain 
they  could  have  dcme  this ;  Indeed  It  is  more 
nearly  certain  that  they  did  not  have  the 
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time,  eren  If;  in  the  excitement  of  the  emer- 
gency tbns  suddenly  arising,  tbey  could  have 
calmly  weighed  the  probabilities  and  correct- 
ly chosen  the  former  coarse  of  action.  It  ia 
well  settled  that  one  ia  not  guilty  of  contrib- 
utory negligence  because  of  his  dedston, 
thus  suddenly  made  under  such  drcumstanc- 
es.    Wolfe  T.  Hines,  224  S.  W.  143. 

The  occupants  were  not  to  blame  for  not 
hearing  the  car,  since  the  evidence  is  that  no 
gong  was  sounded  nor  alarm  given,  at  least 
none  was  heard  either  by  those  in  the  buggy 
or  by  the  persons  waiting  on  the  comer. 
The  contribuV>ry  negligence  of  the  plaintiff 
was  a  question  for  the  lory.  Bruce  v.  United 
RallwayB  Co..  181  Mo.  A^D.  83,  163  S.  W. 
648;  Moloney  t.  United  Bailways  Co.,  183 
Mo.  App.  282,  167  &  W.  471;  Moore  t.  Met- 
r«qpoUtan  St  Ry.  Co.,  188  Mo.  Appb  6SS,  176 
8.  W.  1120. 

[4]  Mor  can  it  be  said  that  no  negligence 
of  defendant  as  to  speed  was  shown.  The 
car  was  very  rapidly  approaching  an  inter- 
section where  there  was  much  travel.  It 
was  not  only  doing  this,  but  another  car  was 
standing  on  the  other  track,  hiding  the  ap- 
proach of  any  traveler  who  might  at  any 
Instant  emerge  from  bdilnd  it  There  was 
a  stc^  to  be  made  at  the  comer,  and  pro- 
spective passengers  were  waiting  there,  but 
the  car  shot  on  past  across  the  street,  strik- 
ing the  buggy  and  causing  the  injury.  To 
operate  a  car,  wlthoat  warning  and  at  such 
Q>eed,  in  approaching  a  spot  of  the  character 
and  under  the  circumstances  here  disclosed, 
la  negligence  at  common  law,  even  though  no 
preecribed  speed  limit  is  shown.  Petty  v. 
St  lioala,  etc,  B.  Co.,  178  Ma  666,  674,  78 
8.  W.  1003;  Zlegler  v.  United  Railways  Co., 
liSO  8.  W.  1016;  Good  Roads  Ca  v.  Kansas 
City  Rys.  Co.,  217  S.  W.  858,  860. 

[S,  8]  There  was  no  error  in  submitting 
the  two  grounds  of  negligence,  to  wit,  8i>eed 
and  failure  to  warn.  They  were  not  incon- 
sistent as  in  Oreen  v.  Missouri  Pacific  B.  Co., 
182  Mo.  131,  142,  90  S.  W.  805.  They  were 
entirely  consistent,  and  either  or  both  could 
proximately  cause  the  injury.  Johnson  v. 
Springfield  Traction  Co.,  176  Mo.  App.  174, 
161  S.  W.  1183,  1187.  However,  they  were 
ooojunctively  Joined,  and  the  Jury  were  re- 
quired to  find  both  before  they  could  fiuad  for 
plaintiff.  Plaintiff's  said  instruction  was  not 
In  oonlllct  with  defendant's  given  instruc- 
tl<»is,  the  former  merely  presenting  plaintiff's 
ttieory  of  the  facts  and  the  latter  the  defend- 
ant'a  theory. 

[7,  S]  There  was  no  error  In  refusing  de* 
frndanfa  instractltm  Na  1.  All  that  defM>d- 
ant  was  entitled  to  on  the  point  covered  by 
the  Inatmction  was  Included  in  defendant's 
other  given  Instmctiona,  particularly  Instruc- 
tion O.  Besidea,  aald  Instmotion,  as  applied 
to  the  facta  of  tfala^-caae,  would  have  been 
mUdeedlng  had  It  been  given;  and,  in  ord«' 
to  exercise  ordinary  care  and  be  free  from 


oontrlbntoiy  negligence,  It  would  not  be  neo> 
essary  for  plaintiff  to  alight  from  the  boggy 
before  it  started  up<m  the  track. 

[1, 1 0]  The  custom  of  making  a  safety  atop 
at  the  comer  was  merely  evidential  matter, 
and  was  not  a  foundational  part  of  the  cause 
of  action,  and  hence  did  not  have  to  be  plead- 
ed in  order  to  be  admissible.  However,  the 
record  shows  that  upon  motion  of  defendant 
the  evidence  of  custom  was  strick«)  out,  and 
later  the  fact  was  proven,  without  objection, 
that  cars  did  stop  there,  and  defendant  ad- 
mitted It  was  a  regular  stop ;  so  that  we  are 
unable  to  see  wherein  any  reversible  error 
was  committed  in  the  above  regard. 

[117  The  evidtoce  of  Smith  as  to  the  skill 
of  plaintiff  as  a  scenic  painter  before  the  in- 
jury and  his  inability  to  work  thereat  after 
he  was  hurt  was  not  incompetent,  but  bore 
on  the  question  of  how  he  had  been  damaged. 

[12]  The  evidence  shows  that  plaintiff  had, 
as  a  result  of  the  injury,  a  permanently  crip- 
pled arm,  there  being  a  chronic  neuritis  and 
a  slight  atrophy  of  the  muscles  there,  which 
condition  prevents  him  from  following  his 
vocation,  or  at  least  greatly  handicaps  him 
therein. 

Clearly  we  cannot  say  a  verdict  of  $1,600 
is  excessive. 

The  Judgment  is  affirmed. 

All  concur. 


O'HERN   V.   O'HERN.    (Nos.    13837,    13838.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
March  7,  1921.) 

1.  Dfvoroe  (S=>29  —  IndlonltiM  depend  oa  eir- 
oumstaRcet. 

The  statute  does  not  define  indignitiea  which 
entitle  a  husband  or  wife  to  divorce,  and  the 
question  must  therefore  be  governed  largely 
by  the  facts  and  circumstances  in  each  individ- 
ual case. 

2.  Divorce  <»=>I84(6)  —  Appellate  court  must 
form  own  conclusions. 

Though  the  Court  of  Appeals  will,  on  appeal 
In  a  divorce  case,  defer  largely  to  tile  condu- 
sions  arrived  at  by  the  trial  judge,  it  must  not 
neglect  its  doty  of  forming  its  own  condusions 
as  to  the  merits. 

3.  Divorce  ^s29,  109— Burdaa  Is  on  plaintiff 
to  prove  Indignities  alleged;  desertion  not 
"indignity." 

Where  plaintiff  alleged  as  a  ground  for  di- 
vorce indignities  such  as  to  render  her  condi- 
tion intolerable,  the  burden  is  on  her  to  prove 
the  allegation  to  the  satisfaction  of  the  court, 
and  desertion  is  not  an  indignity,  but  is  in  it- 
self, if  for  a  period  of  one  year,  ground  for 
divorce,  under  Rev.  St  1909,  f  2370. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indig- 
nity.) 
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4.  Divorce  <s=329— "Indignities"  may  oonlst  of 
mental  oruelty. 

Indignities  within  the  contemplation  of  the 
divorce  law  consist  of  unmerited  contemptnous 
conduct,  any  act  manifesting  contempt,  con- 
tumely, incivility,  or  injury  accompanied  with 
insult,  and  amounting  to  a  spedes  of  cruelty 
to  the  mind. 

5.  Divorce  (S=>  1 32— Evidence  held  to  eetabllsh 
Intolerable  indignities.^    . 

In  a  suit  for  divorce,  evidence  that  defend- 
ant husband  had  abandoned  his  wife,  and  had 
intimated  that  she  had  given  him  good  cause' 
for  abandoning  her,  that  he  stated  he  no  longer 
loved  her,  and  refused  to  return  in  spite  of  her 
solicitations,  Jieli  sufiSdent  to  establish  intol- 
erable indignities  which  entitled  her  to  a  di- 
vorce. 

6.  Divorce  <Ss»2t5,  227(2).  240(5) —Alimony, 
costs,  and  counsel  allowances  sustained  as  not 
excessive. 

In  a  suit  for  divorce,  where  the  evidence 
showed  defendant  was  a  man  of  vigor  and  good 
business  ability,  who  earned  large  sums  in  his 
business,  an  allowance  of  permanent  alimony 
of  $100  a  month,  $150  attorney's  fees  for  the 
prosecution  of  the  cause,  which  required  three 
days  for  the  trial,  $100.  per  month  for  main- 
tenance pending  appeal  and  $150  attorney's 
fees,  and  $25  for  cost  of  printing  briefs  in  the 
appellate  court,  was  not  excessive,  even  though 
plaintiff  had  the  income  from  a  small  piece  of 
mortgaged  property  and  was  capable  of  earn- 
ing something  herself. 

Appeal  from  Circait  Court,  Jackson  Coun- 
ty; Clarence  B.  Burney,  Judge. 

Action  by  norence  B.  O'Hem  against 
John  J.  O'Hem  for  divorce.  From  the  de- 
cree granting  divorce  to  plaintiff  and  allow- 
ing her  alimony  and  counsel  fees,  defendant 
appeals.    Affirmed. 

Ooodwln  Oreason,  of  Kansas  City,  for  ap- 
pellant 

Haft,  Meservey,  German  &  Michaels,  of 
Kansas  Oity,  for  respondent 

ARNOLD,  J.  This  action  is  for  divorce 
instituted  by  the  wife.  The  petition  filed 
July  7,  1919,  in  the  circuit  court  of  Jackson 
county.  Mo.,  at  Kansas  City,  alleges  that 
plaintlfT  and  defendant  were  lawfully  mar- 
ried In  Jackson  county,  Mo.,  August  3,  1016, 
and  lived  together  as  husband  and  wife  until 
on  or  about  March  15,  1919,  and  that  no 
children  have  been  bom  of  said  marriage. 

The  grounds  on  which  plaintiff  seeks  a 
divorce  from  her  husband  are  that  defend- 
ant has  been  guilty  of  such  conduct  as  to 
constitute  him  a  vagrant  within  the  meaning 
of  the  law  respecting  vagrants,  and  that  de- 
fendant has  been  guilty  of  such  Indignities 
ias  to  render  plalntifTs  condition  intolerable. 
The  petition  farther  recites  that  defendant 
has  c(«nmltted  adultery  while  living  with 
plaintiff  as  her  husband.    Plaintiff  also  al- 


leges that  defendant  is  possessed  of  real  and 
personal  estate  of  the  estimated  value  of 
$30,(X)0.  The  prayer  is  for  divorce  and  an 
allowance  for  support  and  maintenance  for 
Such  time  as  the-  nature  of  the  case  may 
require,  and  for  restoration  of  plaintilTs 
maiden  name. 

Defendant's  answer  admits  the  marriage, 
and  denies  the  other  allegations  in  the  pe- 
tition, and  prays  that  the  petition  for  di- 
vorce be  denied.  The  decree  and  jodgment 
of  the  trial  court  were  In  favor  of  plaintiff, 
granting  her  a  divorce,  and  a^udging  that 
plaintiff  is  entitled  to  all  of  her  Interest  in 
defendant's  community  property  owned  and 
held  in  the  name  of  the  defendant  in  the 
state  of  Texas,  and  adjudging  her  the  fur- 
ther sum  of  $100  per  month  for  alimony, 
commencing  November  1,  1918,  togetber  with 
$150  as  attorney  fees  for  the  prosecatitm  of 
the  case.  Defendant's  motions  for  a  new 
trial  and  in  arrest  of  judgment  were  over- 
ruled, and  defendant  appeals;  said  cause 
being  designated  in  this  court  as  No.  13837. 

Plaintiff  thereupon  filed  her  motion  for 
alimony  pendente  lite  on  appeal,  which  the 
court  sustained,  and  defendant  was  ordered 
to  pay  plaintiff  the  sum  of  $150  attorney 
fees  in  the  appellate  court,  $100  per  month 
maintenance  and  support  pending  appeal, 
and  $25  for  costs  of  printing  brief  in  ttppei- 
late  court.  From  said  action  and  order  of 
the  court  defendant  appeals,  and  said  appeal 
is  designated  on  the  docket  of  this  court  as 
No.  13838.  As  the  divorce  case  embraces  all 
the  facts  In  the  latter  case,  they  will  be  con- 
sidered together. 

Reading  the  whole  testimony  in  the  case 
and  giving  it  the  consideration  we  are  bound 
to  do,  we  are  of  the  opinion  that  plahitiff 
made  out  a  case  entitling  her  to  a  decree. 
Plaintiff's  case  Is  bottomed  upon  allegations 
of  (1)  vagrancy,  (2)  Indignities,  and  (3) 
adultery.  The  trial  court.  In  a  memorandum 
of  conclusions,  declares  that — 

He  "finds  that  the  evidence  is  not  suffident 
to  justify  a  finding  that  the  defendant  is  gniltj 
of  adultery,  but  that  the  allegations  in  plain- 
tiff's petition  are  true,  in  that  defendant  has  of- 
fered such  indignities  as  to  render  her  condi- 
tion intolerable;  that  plaintiff  is  the  injured 
and  innocent  party  and  entitled  to  the  relief 
prayed." 

The  trial  was  held  on  Octob^  7,  8,  and  B, 
1919.  The  testimony  of  plaintiff  tends  to 
show  that  she  and  defendant  were  married 
August  3,  1916,  and  lived  together  2  years 
and  7  months;  that  until  November,  1918, 
everything  ran  smoothly;  that  about  the 
last  of  November,  the  defendant  "intimated  to 
me  for  the  first  time  that  things  were  not 
right  between  us;  that  he  did  not  love  me 
any  more,"  and  gave  as  his  reason  for  his 
statement  that  "I  did  not  love  blm,  and  nev- 
er did  love  him." 
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Prom  that  time,  tbe  parties  oeased  to  baye 
marital  relations,  but  lived  together  until 
about  the  last  of  February,  or  first  of  Mardk, 
1919.  Defendant  then  went  to  Port  Worth, 
O^ez.,  and  engaged  in  the  business  of  a  bro- 
ker of  oil  land  leases.  Then  began  a  corres- 
pondence between  plaintiff '  and  defendant 
Plalntlfr  kept  copies  of  letters  she  wrote  to 
defoidant,  and  these  copies  and  defendant's 
original  letters  were  Introduced  In  evidence. 

On  March  4th,  plaintiff  wrote  defendant, 
asking  why  he  was  so  depressed  in  spirit  and 
nnfalr  to  her ;  that  she  loved  him ;  that  she 
woidd  come  to  Tort  Worth  and  live  with 
blm.  He  answered  by  letter  March  9th,  in- 
closing a  check  for  $200  to  pay  their  board 
Mil,  and  stated : 

■M  am  sorry,  more  so  than  I  can  say,  that 
tbings  have  turned  out  as  they  have,  bat  I  can- 
not help  it" 

He  farther  stated  that  be  would  be  in 
Kansas  City  about  March  1401,  and  would 
see  her.  He  did  come  back  about  that  time 
and  saw  her  a  day  or  two  afterwards,  but 
nothing  was  said  about  bis  reason  for  leav- 
ing her;  that  upon  her  inquiry  as  to  what 
lie  meant,  he  answered)  "Nothing;  go  back 
and  peddle  your  insurance." 

It  appears  that  plaintiff,  at  tbe  time  of 
ber  marriage  to  defendant,  had  been  engaged 
as  a  solicitor  for  automobile  insurance,  and 
that  defendant  had  been  a  speculator  in  live 
stock  at  the  Kansas  City  Stockyards,  for 
many  years.  Plaintiff  states  that  She  again 
wrote  defmdant  on  March  2Sth,  urging  him 
to  come  back  to  her,  or  let  her  come  to  Fort 
Worth.  In  a  copy  of  her  letter  to  him  of 
AiwU  4,  1919,  she  states  that  she  wants  him 
to  oome  to  see  her  when  he  comes  to  BCansas 
CHty,  "unless  you  have  some  other  woman 
tbat  Is  causing  you  to  desert  me."  In  a  let- 
ter to  htm  of  April  2d,  she  asked  him  to 
write  to  her  about  what  he  proposed  to  do 
for  her  maintenance.  He  answered,  return- 
ing soma  deeds  that  she  had  sent  him  for 
Us  signature,  and  accused  her  of  refusing 
to  speak  to  him  at  the  stockyards  in  Kansas 
City.  Plaintiff  denied  having  seen  defendant 
on  the  occasion  referred  to. 

May  12th  plaintiff  writes,  stating  that  if 
there  is  no  other  woman  in  the  case,  he 
should  tell  her  so,  and  not  attempt  to  make 
other  people  believe  that  she  had  been  guilty 
of  some  unnamed  crime  or  misdeed.  Plain- 
tiff next  saw  defendant  at  the  Baltimore 
Hotel  in  Kansas  City  in  June,  when  a  con- 
versation occurred  between  them  In  which 
defendant  accused  plaintiff  of  having  talked 
about  his  character.  Plaintiff  states  that 
she  bad  made  investigations  tnto  the  life  de- 
fendant was  leading.  She  asked  htm  about 
several  things  which  he  denied,  and  defoid- 
ant  stated: 

"1  mm  true  to  you  as  long  •»  I  lived  with 
yon,  bat  will  not  say  as  to  my  attitude  since." 
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Defendant  d«iles  this  statement.  Again 
she  saw  defendant,  about  a  month  before  the 
trial  began,  at  which  time — 

"he  told  me  that  I  did  not  know  anything,  and 
that  I  bad  been  misled,  and  I  told  him  that  I 
positively  knew  some  things  that  were  sufficient 
for  me  to  get  a  divorce." 

Then  he  said  that  a  young  lady  whose 
name  he  mentioned  was  the  only  pers(Hi  who 
could  do  him  any  harm.  Plaintiff  went  to 
Fort  Worth,  and  states  that  she  learned  tbat 
the  young  lady  mentioned  had  spent  a  month 
and  a  half  down  there;  thaf  she  saw  pic- 
tures of  the  young  woman  and  the  defend- 
ant token  in  his  car ;  that  she  secured  these 
pictures  from  a  suite  of  rooms  furnished  by 
the  Franklin  Oil  Company,  in  whose  employ 
defendant  was;  tbat  be  occupied  one  of  the 
rooms,  and  that  some  of  tbe  pictures  were 
taken  in  that  suite.  These  kodak  pictures 
were  introduced  in  evidence  by  plaintiff,  and 
are  reproduced  in  the  record.  Plaintiff  also 
introduced  in  evidence  an  apron  which  she 
got  from  defendant's  boathouse  at  Lake 
Worth,  near  Fort  Worth,  Tex.  Plaintiff 
identified  this  apron  as  being  worn  by  said 
young  lady,  as  shown  in  some  of  the  pic- 
tures introduced  in  evidence. 

Plaintiff  also  introduced  in  evidence  a  dip- 
ping from  the  Kansas  City  Star,  in  which 
defendant  stated  that  be  would  not  bei  re- 
sponsible for  debts  contracted  by  plaintiff. 
This  notice  was  of  date  July  9  and  10,  1918. 

Plaintiff  states  that  defendant  paid  living 
expenses  while  be  lived  with  her,  an  aver- 
age of  $147  per  month,  and  that  she  wwked 
at  insurance  and  paid  whatever  balance  was 
necessary  for  living  expenses;  that  she  earn- 
ed about  $50  per  month,  and  that  It  was 
agreed  between  plaintiff  and  defendant  prior 
to  their  marriage  that  she  should  do  this 
work  until  she  got  her  mother  and  sister  In 
a  position  to  take  care  of  themselves;  that 
when  defendant  told  her  he  did  not  love  her 
she  sold  out  -  her  Insurance  business,  think- 
ing that  continuance  in  the  business  might 
be  the  cause  of  defendant's  abandonment  of 
her. 

The  parties  spent  six  weeks  on  a  wedding 
trip  in  Florida  and  Cuba,  then  lived  in  an 
apartment  at  LInwood  boulevard  and  Chest- 
nut street,  then  moved  to  3744  Washington 
street,  boarding  until  August ;  then  moved 
to  the  Rosslngton  apartments,  then  to  the 
Buckingham  Hotel,  where  they  remained  un- 
til March,  1919,  when  the  final  separation 
occurred.  Plaintiff  states  tbat  at  that  time 
defendant  took  his  personal  belongings  and 
left,  and  that  he  left  with  plaintiff  an  auto- 
mobile that  had  cost  $750 ;  that  defendant's 
income  was  $10,000  a  year  after  he  got  into 
the  oil  business,  and  before  that  it  was  $150 
per  month  wlii}e  he  was  in  the  serum  busi- 
ness and  a  third  share  in  the  profits  of  the 
business.     Plaintiff   states   that   defendant 


Digitized  by 


Google 


536 


228  SOCTHWBSTBBN  JUIFOBTEB 


(Ho. 


was  a  genial,  jovial,  and  considerate  man 
towards  her  up  to  tbe  last  of  November, 
1918;  tbat  np  to  tbis  time  their  relations 
were  congenial  and  friendly;  that  he  was 
liberal  with  his  money,  and  was  always  with 
her  at  night  when  In  the  dty. 

Defendant  testified  that  when  he  was  mar- 
ried to  plaintiff  he  was  speculating  in  the 
stockyards,  and  was  In  the  hog  cholera  se- 
rum business;  that  plaintiff  continued  In 
the  Insurance  business,  and  spent  a  day  or 
two  at  the  stockyards  each  week,  soliciting 
insurance  from  his  friends  and  acquaint- 
ances, to  his  annoyance  and  chagrin;  that 
there  had  been  an  agreement  between  the  par- 
ties that  as  soon  as  his  friends  at  tbe  stock- 
yards found  out  they  were  married  she  would 
quit  conducting  her  business  down  there;  that 
about  siz  months  after  their  marriage  tals 
friends  found  out  that  plaintiff  was  his  wife, 
and  that  this  fact  made  it  unpleasant  for 
him;  that  he  told  her  she  would  have  to 
quit  down  there  or  he  would;  that  she  said, 
"Go  ahead  and  quit;  this  is  tbe  best  busi- 
ness I've  got."  Defendant  then  quit  the  stock- 
yards and  entered  the  oil  business. 

Defendant  also  complains  that  his  mother- 
in-law  was  a  vender  of  corsets,  and  that  she 
plied  her  trade  among  the  women  clerks  and 
stenographers  there,  much  to  his  annoyance. 
Defendant  states: 

"The  great  reason  I  quit  living  with  my  wife 
U  because  she  wonld  not  make  me  a  home  and 
was  not  domestic.  She  was  a  business  woman. 
A  good  deal  of  the  time  she  was  cross.  She  did 
not  like  my  mother  and  father.  I  saggested 
having  my  mother  visit  ns  awhile.  She  pro- 
tested, and  said  that  my  mother  could  not  come, 
and  that  she  did  not  want  to  meet  her.  I  ask- 
ed her  why.  She  said  neither  my  mother  nor 
father  were  good  enough  for  her  to  meet  She 
said  that  if  I  were  of  a  higher  breed  than  I  was 
that  we  would  get  along  better,  that  she  was 
above  me,  and  that  was  the  reason  why  things 
were  not  as  congenial  as  they  might  be.  She 
saw  my  father  very  often  in  Kansas  City.  She 
never  invited  him  ont  to  onr  home.  He  and  I 
have  been  the  best  of  pals  daring  the  last  12  or 
14  years  since  I  got  him  cored  of  the  drink 
habit" 

Further  defendant  testlQed  that  when  they 
lived  at  the  Rossington  apartments,  he  cook- 
ed his  own  meals  at  times ;  that  his  wife  did 
not  want  to  keep  house. 

Plaintiff  testified  that  after  the  separation 
she  saw  defendant  at  a  picture  show  hold- 
ing the  hand  of  his  lady  companion,  and 
later  saw  him  driving  on  the  boulevards 
with  this  same  woman  (whom  she  after- 
wards learned  was  one  Maud  Goldsberry  of 
Chicago) ;  that  be  had  his  arm  around  her, 
and  was  hugging,  kissing,  and  drawing  her 
to  bim.  Defendant  states  that  this  person 
was  his  sister,  Delia  Berry,  who  lived  in  Chi- 
cago, and  denies  the  affectionate  exhibitions. 

[1]  A  careful  reading  of  the  voluminous 
record  in  this  case  discloses.  In  the  opinion 
of  this  court,  evidence  of  sufficient  Impor- 


tance and  magnitude  upon  which  to  base  a 
finding  on  the  question  of  Indignities.  The 
statute  falls  to  define  indignities,  and  the 
question  must  therefore  be  governed  largely 
by  the  facts  in  ea<^  individual  case. 

'^t  Is  impossible,  therefore,  imder  the  stat- 
nte,  to  specify  particular  acta  as  the  indignitiea 
tor  which  divorces  may,  in  all  cases,  be  grant- 
ed; for  it  is  not  possible  to  state  the  effect  of 
each  acts,  in  renctering  the  condition  of  all  per- 
sons  injured  intolerable."  Hooper  v.  Hooper, 
19  Mo.  loc.  dt  357;  SchoU  v.  Scholl.  184  Mo. 
App.  loc.  dt  566,  185  S.  "W.  762. 

[2]  While  in  a  divorce  snlt  this  court,  <m 
api>eal,  will  defer  largely  to  the  conclusions 
arrived  at  by  the  trial  jndge,  it  must  not 
neglect  its  duty  of  forming  its  own  ooncla- 
sions  as  to  the  merits  of  each  parttcolar 
controversy. 

[3]  PlaintifTs  petition  aU^es  indignities 
such  as  to  render  her  condition  intolerable 
in  this: 


"That  he  has  withont  jnst  reason  or 
abandoned  this  plaintiff,  stating  that  he  does 
not  love  her,  intimating  that  she  has  been  guilty 
of  some  conduct,  not  naming  it  which  justifies 
him  in  leaving  her,  and  telling  the  intimate 
friends  of  this  plaintiff  that  plaintiff  has  been 
guilty  of  such  wrongful  and  improper  conduct 
as  to  justify  him  in  leaving  her." 

[4]  The  burden  is  on  plaintiff  to  prove  tbe 
allegation  to  the  satisfaction  of  tbe  court, 
which  she  seems  to  have  done.  Desertion  is 
not  an  indignity,  but  is,  in  itself,  if  for  a 
period  of  one  year,  a  ground  for  divorce. 
Section  2370,  Rev.  Stat.  1909. 

"Indignities  contemplated  by  the  divorce  law 
as  authorizing  a  decree  of  separation  consist 
of  nnmerited  contemptnous  condact;  any  act 
towards  another  which  manifests  contempt  for 
him,  contnmely,  incivility  or  injury  accompanied 
with  insult  and  amounting  to  a  spedep  of  cruel- 
ty to  the  mind."  Lynch  t.  Lynch,  87  Mo. 
App.  82. 

Indignities  may  consist  of  a  species  of 
mental  cruelty  soch  as  to  render  plaintiff's 
condition  intolerable. 

"For  an  indignity  to  be  intolerable  In  a  stat- 
utory sense  it  must  amount  to  a  spedes  of 
jnental  cruelty."  Holschbach  v.  Holschbach. 
134  Mo.  App.  loc.  dt  267,  114  8.  W.  1039; 
Goodman  v.  Goodman,  80  Mo.  App.  274; 
Scholl  T.  ScboU,  supra;  Hooper  y.  Ho<9«r,  su- 
pra. 

16]  By  a  careful  reading  of  this  evidence, 
we  arrive  at|  tbe  conclusion  that  from  the 
month  of  November,  1919,  defendant  was  de- 
termined to  get  rid  of  bis  wife,  and  from 
tliat  time  on  his  acts  were  directed  to  that 
end.  Plaintiff  seems  to  have  done  everything 
in  her  power  to  regain  her  husband's  love 
and  to  procure  hlis  return  to  her.  This  Is 
shown  clearly  in  tbe  pathetic  letters  address- 
ed to  him.  His  refusal  to  continue  tbe  mar- 
ital relations  with  her,  bis  accusation  that 
she  did  not  love  him;  his  sudden  abandon- 
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nent  of  her  withont  eziilftiiatlon ;  bis  pub- 
llcatJoD  In  a  newspaper  having  a.  wide  cir- 
culation In  Kansas  City  that  he  wonld  not  be 
responsible  for  his  wife's  debts,  when  there 
was  no  proof  that  any  bills  of  hers  had  been 
presented  to  him,  and  naming  her  In  the  ad- 
vertisement— are  acts  of  mental  tortore  and 
cmelty  which.  In  the  opinion  of  this  conrt, 
constitute  indignities.  PlalntUTs  letters, 
written  In  an  endeavor  to  become  reunited 
with  her  husband,  are  speaking  evidences  of 
thisftict 

Defendant  makes  much  of  the  contents  of 
part  of  a  mntilated  letter  written  by  plaintlfT 
to  her  sister,  introduced  in  evidence,  and 
which  plaintlfT  admits  writing,  in  which  the 
following  language  occurs: 

"It  is  my  one  aim  now  to  make  him  the  happy 
lifcht  hearted  boy  he  used  to  b«.  Dear,  I  bad 
taken  all  the  heart  and  gayness  out  of  him  and 
if  he  had  not  loved  me  everything  wonld  have 
been  over  long  ago.  I  had  wrecked  his  life  and 
now,  I  most  bring  bim  back.  I  suffered  at  yon 
know,  but  did  not  begin  to  as  be  has.  He  has 
given  np  everything  for  me  and  I  selfishly  could 
not  see  it  and  now  I  have  come  to  my  senses 
and  health  I  see  it  aU,  and  dear  knowing  what 
I  know  I  can  never  be  impatient  and  ugly  any 
more.  His  love,  together  with  you  and  your 
good  sense  has  made  me  over  and  well,  all  I 
can  think  now  is  love  and  kindness  and  we  will 
all  be  one  happy  family  from  now  on." 

We  do  not  attach  any  Importance  to  this 
letter  as  a  confession  of  guilt  in  any  sense, 
but  take  it  rather  as  an  expression  of  a  de- 
spairing heart  ti>  assume  all  blame  In  order 
to  Induce  her  husband  to  return  to  her. 
Other  letters  breathe  this  same  note  of  de- 
spair and  pleadings  to  be  allowed  to  assume 
her  place  with  her  husband. 

It  win  not  be  necessary  to  set  out  all  of 
these  letters,  but  one  In  point,  dated  March 
25,  1919  <after  the  separation)  will  suffice: 

"My  dearest  Boy;  Notwithstanding  an  that 
yon  have  said  I  cannot  believe  that  yon  have 
really  decided  to  leave  me.  My  faith  in  yon 
has  been  perfect  and  perhaps  that  is  the  reason 
why  yon  have  drifted  away  from  me.  However, 
I  still  believe  yon  mean  to  be  good  and  true 
and  that  yonr  better  nature  and  judgment  will 
bring  yon  back  to  me.  No  matter  what  yon 
have  done  or  are  doing  it  will  not  change  my 
love  for  yon  and  I  am  waiting  for  yon.  I  have 
loved  yon  so  much,  bat  for  some  time  I  have 
felt  that  there  was  some  strong  inflaence  work- 
ing against  me,  but  as  macb  as  I  have  wanted 
and  tried  to  make  you  happy  that  influence  has 
robbed  all  my  efforts  and  made  me  sick  and 
anxious,  at  the  same  time  causing  yon  to  mis- 
interpret and  misanderstand  my  love.  Won't 
yon  ten  me  what  this  influence  is  and  why  you  i  maiu  case  and  pendente  lite  on  appeal. 
have  changed  so  suddenly?    Dear  I  want  to  be       All  concur. 


with  yon  &  1  wish  you  would  let  me  come  to 
Ft.  Worth,  as  I  have  always  wanted  to  and 
be  the  wife  to  yon  that  I  have  always  wanted 
to  be.  , 

"I  win  do  an  in  ray  power  to  secure  our  hap- 
piness and  dearest  yon  are  going  to  be  happier 
if  you  win  only  give  me  a  fair  chance.  Our 
happiness  lies  entirely  vrith  you  to  do  with  it 
as  you  please.  Lovingly, 

"Mar.  2Bth.  Florence." 

No  reply  was  received  from  this  letter. 

Defendant's  letters  In  reply  to  these  ap- 
peahs  will  not  be  set  out  here ;  but  we  note 
that  they  do  not  breathe  the  eitlrlt  ot  recon- 
ciliation shown  by  plalntUTs  epistles. 

In  this  view  of  the  case  we  mnst  conclude 
that  the  trial  court  was  correct  in  his  esti- 
mate of  the  evidence,  and  his  finding  as  to 
the  decree  wlU  not  be  disturbed. 

[I]  Defendant  complains  that  the  court 
erred  In  sustaining  plaintifTs  motion  for  ali- 
mony pendente  lite  on  appeal.  He  is  shown 
to  have  been  a  man  of  vigor  and  of  good 
business  ability  who  earned  large  sums  of 
money  In  his  business. 

"The  anowance  of  permanent  alimony  is  a 
matter  of  sound  Judicial  discretion,  to  be  ex- 
ercised with  reference  to  established  prlnd- 
ples  and- upon  a  view  of  the  drctimstances  of 
each  particular  case,  such  as  the  estate  and 
ability  of  the  husband,  the  condition  and  means 
of  his  wife,  and  the  conduct  of  the  parties." 
Viertel  v.  Vlertel,  212  Mo.  loc.  cit.  676,  111 
S.  W.  682;   Vordick  v.  TorcHck,  226  S.  W.  69. 

In  our  opinion  the  allowance  of  (150  at- 
torney fees  for  the  prosecution  of  the  cause 
was  not  excessive,  when  we  consider  that  it 
required  three  days  for  the  trial,  and  that 
the  aUowance  of  $100  per  nuMith  alimMiy, 
commencing  November  1,  1919,  is  not  exces- 
sive. And  in  this  conclusion  we  are  not  un- 
mindful of  the  fact  that  plaintiff  owns  and 
baa  the  Income  from  a  small  piece  of  mort- 
gaged property,  and  that  she  is  capable  of 
earning  something  as  an  insurance  solicitor. 
In  this  connection,  we  are  also  mindful,  of 
the  reduced  purchasing  power  of  a  dollar  at 
this  period  of  our  national  existence. 

The  same  conclusion,  of  course,  applies  to 
case  No.  13838,  relating  to  the  appeal  from 
the  allowance  of  alimony  pendente  lite,  on 
appeal,  to  wit,  1100  per  month  for  mainte- 
nance and  support  pending  appeal,  $150  at- 
torney fees  and  $25  for  cost  of  printing 
briefs  In  appellate  court 

The  judgment  of  the  trial  court  in  both 
eases  is  affirmed,  as  to  the  decree  of  divorce, 
permanent    alimony,    attorney   fees   In   the 
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PAINTER  V.  PAINTER.    (No.  2822.) 

(Springfield   Conrt  |0f  Appeals.     Missouri. 

Jan.  1,   1921.     Bebeoring  Denied 

March  6,  1921.) 

1.  Insane  persons  «=98— Probate  Jurisdiction  to 
Inquire  as  to  mental  competency  does  not 
exclude  Jurisdiction  of  county  oourt. 

Cionst.  art.  6,  i  84,  giving  probate  court 
Jurisdiction  to  adjudge  as  to  unsound  minds, 
does  not  exclude  like  jurisdiction  in  tlie  coun- 
ty court  by  virtue  of  section  36,  giving  the 
county  court  jurisdiction  of  all  county  "and  such 
other  business  as  may  be  prescribed  by  law," 
and  Bev.  St.  1909,  §  1411,  superseded  by  Acts 
1919,  p.  182,  enacted  in  pnrsuance  of  the  au- 
thority of  said  section  86. 

2.  Insane  persons  4=326 — Judgment  of  county 
court  as  to  mental  competency  cannot  be  an- 
nulled by  action  In  the  olrcuit  court  against 
the  affiant. 

An  adjudication  of  insanity  by  the  county 
court  cannot  be  annulled  by  an  independent  ac- 
tion in  the  circuit  court  against  the  individual 
on  whose  affidavit  the  county  court  proceeded; 
the  public  l>eing  a  necessary  party,  and  the 
proper  remedy  being  by  certjorarL 

3.  Insane  persons  «»26  —  Plaintiff  may  not 
maintain  an  action  to  annul  an  adjudication 
of  Insanity  no  longer  operative  and  not  res 
Judicata. 

Plaintiff  may  not  maintain  an  action  to 
annul  an  adjudication  of  insanity,  where  his 
petition  discloses  he  is  no  longer  held  by  pro- 
cess thereunder  or  injured  in  property  there- 
by, the  adjudication  being  then  inoperative,  and 
not  being  Buch  an  order  or  final  judgment  as 
was  res  judicata  when  rendered. 

Appeal  from  Circuit  Court,  Dade  County; 
B.  O.  Tbunuan,  Judge. 

Action  in  tbe  Circuit  Court  by  Joseph  M. 
Fainter  against  Virginia  Painter  to  annul  a 
judgment  rendered  in  the  county  court  in 
proceedings  Instituted  on  the  affidavit  of  de- 
fendant to  inquire  as  to  the  sanity  of  the 
plaintiff.  From  a  judgment  sustaining  a  de- 
murrer to  the  i>etitlon  plaintiff  appeals. 
Affirmed. 

McCammon  ft  McCammon,  of  Bpringfleld, 
for  appellant. 

W.  B.  Skinner,  of  Springfield,  and  Mrs. 
Katberine  Haltennan,  of  Mt  Vernon,  for 
respondent 

FABBJNGTON,  J.  The  plaintiff  brings 
this  cause  to  this  court  on  the  action  of  the 
trial  court  in  sustaining  a  general  demurrer 
to  his  petitioa,  which  i)etltIon  reads  as  fol- 
lows: 

"Comes  now  the  plaintiff,  Joseph  M.  Painter, 
and  for  his  amended  cause  of  action  represents 
and  shows  to  the  court  that  on  the day 


of  January,  1817,  the  defendant  filed  an  affi- 
davit in  the  county  conrt  of  °  said  Lawrence 
county,  Mo.,  alleging  that  the  plaintiff  herein 
was  insane,  and  thereupon  the  coonty  court 
of  said  Lawrence  county,  at  a  special  session 
of  said  court,  called  at  the  time  therefor,  is- 
sued its  process  and  writ  directed  to  the  sher- 
iff of  said  county  under  and  by  virtue  of  which 
the  said  sheriff  arrested  and  took  this  plaintiff 
into  custody  and  brought  him  into  said  court. 

"That  the  said  county  court  further  on  said 
day  caused  a  jury  of  six  men  to  be  impaneled 
and  witnesses  to  be  examined  to  inquire  into 
the  sanity  of  this  plaintiff. 

"That  plaintiff  was  at  said  time,  and  had  been 
for  a  long  time,  ill,  and  when  the  sheriff  came 
for  him  was  confined  to  liis  home  and  to  his 
bed. 

"That  neither  on  the  trial  in  said  court  nor 
before  that  time  did  the  physicians  who  testi- 
fied make  any  physical  examination  of  this 
plaintiff,  nor  did  any  physicians  afterward  make 
any  physical  examination  of  plaintiff,  nor  sub- 
ject him  to  the  tests  commonly  used,  and  which 
are  recognised  generally  by  the  medical  pro- 
fession as  determining  the  mental  condition  of 
one,  although  plaintiff  expected  and  offered  the 
opportunity  for  such  examination.  That  plain- 
tiu:  was  not  given  the  opportunity  to  obtain 
witnesses  he  desired  to  be  heard  in  his  behalf. 

"That  by  the  verdict  of  said  jiiry  of  six 
men,  so  called  in  said  court,  plaintiff  was  found 
to  be  insane,  and  the  said  county  court  ren- 
dered judgment  in  accordance  with  said  pur- 
ported verdict,  and  by  its  order  and  judgment 
committed  and  sent  plaintiff  to  the  asylum  for 
the  insane  at  Nevada,  Mo.,  where  he  wan  con- 
fined for  many  months.  That  a  physician's 
certificate  was  taken  by  the  sheriff  and  sent 
by  the  county  court  with  its  order  and  judg- 
ment to  the  officers  of  said  asylum,  which  cer- 
tificate stated  that  plaintiff  was  affected  by  in- 
sanity due  to  the  use  of  drugs.  That  in  deed 
and  truth  this  plaintiff  was  not  at  said  times 
addicted  to  the  use  of  drugs,  either  opium, 
morphine,  or  shnilar  drags,  nor  did  he  use 
them. 

"Plaintiff  farther  states  that  at  the  time  of 
the  institution  of  said  proceedings  and  at  all 
times  since,  be  was  and  has  been  sane  and  in 
the  full  and  complete  use  and  enjoyment  of  all 
his  mental  faculties. 

"That  at  the  time  of  the  institution  of  said 
proceedings  and  the  prosecution  and  course 
of  the  said  trial  and  the  return  of  the  said 
verdict  and  the  rendition  of  the  said  judgment 
therein,  and  all  the  proceedings  thereunder,  the 
said  county  court  had  no  power  nor  authority 
nor  jurisdiction  to  entertain,  take  cognizance, 
or  hear,  or  take  any  action,  issue  any  process, 
or  make  any  orders  whatever  in  or  about  said 
proceedings  to  determine  the  sanity  or  insanity 
of  this  plaintiff,  and  all  of  the  acts,  proceed- 
ings, writs,  process,  orders,  in  or  about  or 
touching  the  said  matter,  and  th«  verdict  re- 
turned and  the  judgment  rendered,  were  and 
are  null  and  void. 

"Plaintiff  further  states  that  h«  is  a  physi- 
cian and  surgeon,  and  for  many  years  prior 
to  the  said  proceedings  had  been  practicing  his 
profession,  and  had  enjoyed  a  good  reputation 
as  a  physician  and  surgeon,  and  a  remnnerativa 
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practice  therein,  and  tlie  plalntiir  lias  no  other 
means  of  Bupport  than  the  practice  of  his 
profeswion,  and  that  since  his  discharge  de- 
fendant and  her  relatives,  for  the  purpose  of 
injoring  plaintiff  and  preventing  him  from  par- 
suing  his  said  profession,  have  spread  reports 
thst  the  plaintiff  had  been  adjudged  insane, 
and  is  therefore  not  a  proper  person  to  be 
employed  as  a  physician  and  surgeon. 

"Plaintiff  further  states  that  the  existence  of 
said  judgment  and  the  said  acta  have  cast 
such  a  shadow  and  cloud  upon  plaintiff,  as  to 
a  large  measure  destroy  his  usefulness  in  the 
practice  of  his  profession,  and  deprive  him  of 
the  means  of  malcing  a  liying.  That  plaintiff 
is  without  any  adequate  remedy  at  law. 

"Wherefore  he  prays  the  decree  of  this  court 
that  the  said  judgment  and  all  acts,  proceed- 
ings, writs,  process,  and  orders  in  the  said 
county  court  in  and  about  the  said  matter  be 
declared  void,  annulled,  and. for  naught  held, 
and  that  his  status  to  such-  an  extent  as  may 
thereby  be  restored,  and  for  all  equitable  re- 
lief to  which  plaintiff  may  be  entitled  in  the 
premisea." 

II]  1.  In  appellant's  statement  of  his  case 
he  BatMuits  that  its  determination  will  de- 
pend upon  the  construction  to  be  given  sec- 
tion 34,  art  6,  of  the  Constitution,  in  whldi 
he  ctmtends  fbat  exclusive  Jurisdiction  to  in- 
quire into  and  adjudge  persons  of  unsound 
minds  is  vested  in  the  probate  courts  of  this 
state.  He  also  mentions  in  his  statement 
thak  a  question  of  defect  of  parties  was  raised 
In  tha  trial  court 

The  respondent  points  to  section  1411,  as 
amended  in  1911,  Session  Acts,  p.  115,  and  the 
new  section  passed  in  lieu  of  section  1411  as 
shown  on  page  182  of  the  I/aws  of  Missouri 
of  1919,  and  to  section  86,  art  6,  of  the  Con- 
stitution of  Missouri,  as  authori^f  tor  the  ao- 
timi  of  the  county  court  of  Itawrence  coanty 
In  finding  that  the  plnlntiff  was  of  unsound 
mind,  and  that  be  had  not  an  estate  suffi- 
cient to  support  him  at  a  state  hospital. 

The  statement  of  facts  contained  in  plain- 
tlS's  petition,  and  relied  upon  as  a  cause  of 
action,  la  without  precedent  so  far  as  the 
briefis  of  attorneys  disclose  and  the  independ- 
ent Investigation  made  by  this  court 

Appellant  relies  principally  upon  the  ar- 
gument that  the  case  of  Redmond  ▼.  Rail- 
road, 225  Mo.  721,  126  S.  W.  159,  holds  that 
the  exclusive  and  sole  Jurisdiction  to  Inves- 
tigate the  sanity  of  citizens  of  Missouri  is 
vested  in  the  probate  courts  under  the  Coosti- 
tntion.  However,  on  reeding  that  case^  we 
conclude  that  on  this  question  the  Supreme 
Court  merely  held  that  the  Legislature  could 
not  deprive  the  probate  courts  of  Missouri 
of  the  Jurisdiction  to  try  Insanity  cases. 
This  case,  or  no  cases  cited  by  appellant,  go 
to  the  extent  of  holding  that  ezdusive  Juris- 
diction of  this  particular  is  grlven  by  the  Cm- 
stitutlon  to  the  probate  courts. 

On  turning  to  the  Constitution  again,  to 
ascertain  the  authority  glvea  the  county 
courts  under  section  1411,  as  amended,  to  seo- 
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,  tion  142S,  R.  S.  1900,  we  find  that  the  Om- 
stitutlon  in  article  6,  i  36,  has  vested  county 
courts  with  the)  Jurisdiction  to  transact  all 
county  "and  such  other  business  as  may  be 
prescribed  by  law." 

It  Is  held  that  implied  limitation  to  the  leg- 
islative powers  to  enact  statutes  must  be  so 
clear  and  unmistakable  as  to  malie  possible 
no  other  reasooable  construction  of  the  lan> 
guage  used  than  that  the  power  to  enact  the 
statute  does  not  exist  See  State  ex-  rel.  y. 
Burton,  266  Mo.  loc.  dt  717,  182  S.  W.  746; 
State  ex  rel.  t.  Lodcer,  266  Mo.  loc.  dt  393, 
181  S.  W.  1001 ;  State  ex  rel.  t.  Tincher,  258 
Mo.  1,  166  S.  W.  1028,  Ann.  Gas.  191SD,  606. 

We  thetrefore  hold  that  the  C(Histituti<iii 
did  not  confer  exdusive  Jurisdiction  to  try  in- 
sanity cases  in  the  probate  courts  of  Mis- 
souri, and  that  the  Legislature  has  conferred 
such  Jurisdiction  in  certain  cases  on  county 
courts  imder  sectioo  36,  art  6,  of  the  Consti- 
tution. It  will  be  observed  on  reading  tbe 
act  conferring  this  Jnrlsdidlon  upon  county 
courts  that  tliey  are,  in  the  main,  making  an 
investlgatioD  as  to  whether  certain  people 
are  entitled  to  be  sent  to  the  state  ho^tal 
at  public  expense. 

[2]  2.  We  are  further  of  the  opinion  that  if 
Qiere  was  a  want  of  Jurisdiction  in  the  coun- 
ty court,  or  there  was  such  a  failure  in  the 
procedure  before  it  as  to  render  the  Judgment 
void,  a  suit  such  as  is  attempted  to  be 
brought  here  would  not  be  the  way  to  correct 
it,  and  this  for  the  reason  that  the  proper 
parties  are  not  before  the  court  and  probably 
could  not  be  brought  before  the  court  in  an 
Independent  action  like  this.  It  lias  been 
held,  in  the  Matter  of  Cronse,  140  Mo.  App. 
645, 120  S.  W.  666,  that  an  appeal  will  not  lie 
from  a  Judgment  of  a  probate  court  to  a  dr- 
cult  court  in  a  proceeding  directly  connected 
with  tbe  adjudication  of  the  soundness  or 
tmsoundness  of  mind,  but  that  Irregular  pro- 
ceedings in  such  cases  may  be  reached  by 
writ  of  certicwari.  We  can  think  of  no  rea- 
son that  would  make  the  judgment  of  the 
county  court  in  this  particular  any  different 
from  that  of  a  probate  court 

As  held  in  the  case  of  State  ex  rd.  t.  Guln- 
otte,  257  Mo.  1,  loc  dt  11,  165  S.  W.  718, 
loc.  dt  ril  (51  L.  R.  A.  [N.  S.]  1191.  Ann. 
Cas.  1915D,  658): 

"Who  are  the  parties  in  interest  in  an  In- 
quest de  lunatico  under  our  statute?  Mani- 
festly (a)  the  public  at  large,  that  it  may  not 
suffer  in  person  or  property  from  the  danger- 
ous vagaries'  or  mania  of  the  individual  alleged 
to  be  of  unsound  mind,  and  for  that  such  per- 
son by  a  dissipation  of  his  property  may  not 
become  a  charge  upon  the  public  purse,  and 
(b)  the  person  whose  mind  is  under  suspicion, 
the  alleged  crazy  person,  that  he  may  not  suf- 
fer from  tbe  detention  of  his  property  or  per- 
son in  the  custody  of  another.  If  there  be 
others  who  are  interested,  in  reason,  they  fall 
into  the  dass  of  the  general  public,  already 
mentioned,  or  they  fall  out  of  consideration  be- 
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cause  tbey  act  from  sinister  personal  motives 
of  self-interest,  not  fairly  to  be  talien  into  ac- 
count as  producing  an  interest  in  the  lav  to 
be  reckoned  with  here." 

From  this  we  see  that  under  the  rule  de- 
'  dared  the  proper  parties  who  were  Interested 
In  the  pro^edlnK  had  In  the  county  court  of 
Lawrence  county  were  the  defendant  and  the 
IKibllc  at  large,  represented  and  protected  by 
the  county  court.  A  writ  of  certiorari  would 
not  only  have  tested  the  same  question  sought 
to  be  tried  here,  but  would  have  brought  Into 
ooart  those  parties  most  Interested  in  the 
proceeding.  The  statutes.  In  proceedings  of 
this  character,  as  well  as  in  the  probate 
court,  provide  that  the  machinery  of  the  law 
may  be  set  in  motion  by  an  affidavit  In  the 
nature  of  an  information  by  any  citizen  re- 
siding in  the  county.  If  the  i)arty  filing  the 
information  has  not  sufficient  interest  in  the 
determination  of  the  proceeding  to  dismiss  It 
or  cause  the  inquisition  to  cease,  then  such 
party  would  not  be  a  proper  party  to  make 
defendant  In  an  Independent  suit  to  set  it 
aside. 

We  are  cognizant  of  the  holding  of  the  St 
Louis  Court  of  Appeals  in  the  case  of  State 
ex  rel.  v.  Dickman,  176  Mo.  App.  643,  167  S. 
W.  1012,  which  opinion  was  delivered  In  point 
of  Hme  nearly  a  year  prior  to  the  case  of 
State  ex  reL  r.  Gulnotte.  As  we  construe 
the  Dickman  Case,  however,  it  goes  no  far- 
ther than  holding  that  the  party  filing  may 
cause  testimony  to  be  produced  to  uphold  die 
complaint  made.  Owing  to  the  peculiar  na- 
ture of  this  character  of  cases,  there  being 
no  public  officer  designated  by  statute  to  rep- 
resmt  the  public  In  the  production  of  tes- 
timcny  and  trial  of!  the  cause  such  as  in 
criminal  cases,  it  must  almost  of  necessity  be 
held,  as  was  dcme  in  the  Dickman  Case,  that 
the  citizen  filing  the  complaint  has  power  to 
require  the  production  of  testlm<Hiy  to  sup- 


port that  comt)Ialnt  That  right,  howerer,  in 
the  light  of  the  Gulnotte  Case,  Is  not  suffi- 
cient to  make  sn<di  complaining  witness  the 
defendant  in  an  independent  action,  sa<di  as 
is  the  case  at  bar.  This  also  disposes  of  ap- 
pellant's contention  that  the  proceeding  was 
irregular  as  to  the  Jury  trial  In  the  insanity 
proceeding,  as  such  question  could  have  been 
raised  and  disposed  of  in  a  certiorari  pro- 
ceeding where  aU  of  the  necessary  parties 
could  have  been  in  court  directly  or  by  rq>- 
resentatlon. 

[3]  3.  Plaintiff's  petition  snows  that  he  is 
no  Itmger  being  held  by  any  process  of  law 
under  the  Judgment  of  the  county  court  com- 
plained of,  nor  is  there  any  inroperty  right  of 
his  in  any  wise  aifected.  He  is  not  sedcing 
to  get  from  under  a  Judgment  whldi  is  ex- 
ercising any  authority  or  control  over  him  at 
this  time,  but  wants  a  Judgment  set  aside  and 
annulled  which  is  no  longer  operatlTe  in  law 
or  process.  His  petition,  at  best,  border* 
closely  on  to  a  moot  question.  It  has  been 
held  that  "a  'moot  case'  Is  one  which  seeks  to 
determine  an  abstract  question  which  does 
not  rest  upon  existing  facts  or  rights."  See 
Ex  parte  Steele  (D.  C.)  162  Fted.  694,  loe  dt 
702.  Also,  Adams  T.  XTnloti  Railroad,  21  B. 
I.  134,  42  AQ.  515,  44  L.  R.  A.  275. 

The  Judgment  or  order  of  the  county 
court  he  aslvs  to  be  annulled  is  wholly  inop- 
erative at  this  time,  and  was  when  first  mi- 
dered  not  such  an  order  or  final  Jndgmedt  as 
was  res  Judicata.  State  ex  rd.  Nolte  v.  Mc- 
Quillin,  246  Mo.  686,  lo&  dt  SOS,  Ul  S.  W. 
444. 

We,  therefore,  oondnde  that  the  trial 
court's  action  In  sustaining  the  dwnnrrer 
was  in  all  rejects  proper,  and  the  Judgment 
is  affirmed. 

8TUROIS,  P.  Jn  and  BRADLET,  J,  oon- 
cnr. 
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RfoQUIRE  V.  CHICAGO  A  A.  R.  CO. 

(No.  13641.) 

(Kansas    City    Court    of    Appoals.    SQssonrl. 
June  26^   1920.    Rehearing  Denied 
Oct  T,  1920.) 

Railroads  ^=3338— Automobile  driver  held  en- 
titled to   recover  under  humanitarian   rule, 
although  not  oblivious  to  danger. 
Where  plaintiff  while  crossing  defendant's 
track  in  an   antomobile  suffered  personal  In- 
jnries  in  a  collision  with  a  train  caused  by  the 
EtalHoK  of  his  machine  while  on  the  track,  re- 
corery  may  be  had  onder  the  hnmonitarian  mle, 
though  he  was  not  oblirious  to  his  danger;    it 
appearing  that  he  realized  his  dangerous  situ- 
ation and  was  endeavoring  to  extricate  him- 
self, but  was  unable  to  do  so. 

Appeal  from  Olrcnlt  Court,  Jacikson  Ckxm- 
ty ;  ThoB.  J.  Seehom,  Judge. 
"Not  to  be  offldally  puWisIied.'' 

Acdon  by  Joseph  1.  McGnlre  against  the 
Qilcago  &  Alton  Railroad  Company.  Judg'- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Charles  M.  liQIler,  of  Kansas  Olty,  for 
appellant. 

Hogsett  ft  Boyle,  ot  Kansas  City,  toe  re- 
spondent 

ELLISON,  P.  J.  Plalntirs  action  iB  for 
personal  Injnry  recelTed  in  a  collision  be- 
tween his  automobile  and  one  of  defendant's 
trains.  The  Judgment  in  the  trial  court  was 
in  his  favor. 

PlalntiiTB  case  is  presented  on  the  theory 
of  the  homanltarian  rule.  It  appears  that 
tm  the  1301  of  Septemiber,  1917,  about  6 
o'clock  p.  m.,  be  and  his  wife  were  in  a  five- 
seated  automobile  driving  along  a  road  called 
Arilngton  avenuei  approaching  where  it 
crossed  defendant's  track.  Defendants  east- 
bound  iMSsenger  train  waa  approadiing  the 
crossing  at  tlie  same  time.  Since  plaintiff 
seeks  to  maintain  his  action  cm  the  theory  of 
the  humanitarian  mle,  we  will  assume  that 
he  was  negligent  in  diving  on  the  tra(&  at 
the  time  of  the  approach  of  this  train.  Bnt 
after  he  got  on  the  track  the  engine  of  his 
auto,  as  efzpressed  by  a  witneas,  "went  dead," 
and  the  auto  stopped  squarely  across  the 
track.  Then  he  heard  the  automatic  bell  on 
defendant's  loccxnotlve  and  saw  that  the 
train  was  at  a  place  590  feet  away,  approach- 
ing at  a  rate  between  15  and  20  miles  an 
boor. 

They,  of  course,  were  alarmed.  He  could 
not  get  the  auto  to  start,  and  his  wife  stood 
upi  and  he  then  tried  to  open  the  door;  his 
wife  was  in  the  act  of  getting  out,  perhaps 
(It  Is  not  (dear)  was  on  the  ground,  and  he 
yet  In  the  auto,  when  the  train  came  upon 
them.  Inflicting  the  Injury. 


The  flrst  point  where  he  coold  s«e  the  train 
(690  feet  away)  was  aa  a  curve;  but,  when 
the  train  was  315  feet  away,  there  was  prac- 
tically a  straight  track.  Nothing  intervened 
to  obstmct  vision  between  either  point  and 
plalntHTs  auto  standing  across  the  tra<^ 
There  was  evidence  tending  to  show  Qiat  no 
^ort  waa  made  to  stop  the  train  or  slacken 
Its  speed  until  it  was  in  60  teet  ot  the  auto- 
mobile. 

There  was  abundant  evidence  tending  to 
show  negligence  of  defendant's  servants  In 
charge  of  the  engine  after  they  saw,  or  could 
have  seen,  plalntUTs  predicament  on  the 
track.  There  was  also  evidence  tending  to 
show  plaintiff's  injuries,  and  no  question  Is 
made  of  them. 

Defendant's  sole  objection  to  the  Judgment 
Is  that  a  cause  of  actioo  was  not  stated  In 
the  petition  under  the  humanitarian  rule,  and 
therefore  the  conrt  Should  have  given  an  In- 
struction for  a  directed  verdict ;  and  for  the 
same  reason  the  court  should  have  refused 
plalntUTs  Instmctlon  No.  1,  since  It  falls  to 
sabmit  the  proper  hypothesis  necessary  to  a 
case  under  that  role. 

The  particular  point  Is  that  It  was  not  al- 
leged In  the  petition  that  plaintiff  was  oblivi- 
ous to  his  peril,  and  that  such  allegation  was 
necessary  to  the  statement  of  a  cause  of  ac- 
tion under  that  rule.  As  sustaining  this 
proposition  we  are  cited  to  Knapp  v.  Dunham, 
195  S.  W.  1062;  Klnlen  r.  Railroad,  216  Mo. 
146,  115  S.  W.  623;  Pope  v.  Railroad,  242 
Ma  232,  146  S.  W.  790 ;  Reeves  v.  Railroad, 
251  Ma  169,  177,  178,  158  S.  W.  2 ;  Kamoss 
V.  Railroad,  202  S.  W.  434 ;  Haines  v.  Rail- 
road, 203  S.  W.  631. 

We  think  the  facts  in  plalntUTs  case  do  not 
Justify  defendant  in  Invoking  those  author- 
itiea  For  the  facts  upon  which  plalntUTs 
case  Is  bnilt  are  that  he  was  not  oblivions  to 
his  peril.  He  fully  realised  his  situation  and 
endeavored  to  extricate  himself  and,  while 
In  the  midst  of  his  effort,  was  struck  t^  the 
on-cocDlng  locomotive.  He  comes  fully  vrtth- 
in  the  exception  we  noted  ih  Knapp  v.  Dun- 
ham, supra,  where,  in  speaking  of  the  mle  as 
to  being  oblivious,  we  said : 

"This  rule,  of  course,  would  not  apply  to  an 

instance  where  one,  though  knowing  his  posi- 
tion of  peril,  has  unwittingly  gotten  into  it 
and  is  unable  to  extricate  himself." 

We  had  a  case  in  this  court  where  a  boy 
about  11  years  old  thoughtlessly  got  his  foot 
caught  between  the  planking  and  the  rail  on 
a  railway  track.  He  could  not  by  any  effort 
get  it  out  Presently  he  saw  a  train  appear 
a  considerable  distance  off  and,  while  vainly 
endeavoring  to  free  himself,  was  struck. 
Phlpps  V.  Railroad,  196  8.  W.  420,  423. 

Such  Instances  are  manifestly  not  cases  in 
which  obliviousness  can  have  a  part    They 
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are  casea  of  a  party  Is  peril  coupled  with  hla 
Inability  to  escape,  and  whUe  In  such  hap- 
less situation  la  run  down  by  a  negligent  en- 
gineer. 

In  this  case,  ae  we  have  said,  plaintiff's 
auto  took  him  onto  the  track  but  no  further, 
and,  while  thus  stalled,  the  train  came  in 
sight  500  feet  away.  The  description  givm 
by  witnesses  of  his  effort  to  start,  of  his 
wife's  endeavor  to  get  out,  and  their  excited 
moTements,  demonstrate  that,  If  looking, 
those  controlling  the  train  saw  and  under- 
stood their  unhappy  and  perilous  situation  In 
ample  time  to  have  stopped. 

So  defmdant  mesents  the  same  objecticm 
to  plalntUTB  Inatructlon  No.  1,  con^lainlng 
that  no  reference  Is  made  therein  to  oblivi- 
ousness, or  that  the  engineer  saw  he  was 
oblivious  to  his  peril.  Certainly  not  He 
saw  bis  peril  and  was  struggling  to  escape, 
and  the  engineer  saw  the  same  thing,  tmless 
be  was  not  looking. 

As  we  have  said,  the  only  objectlm  to  the 
Judgment — the  only  point  made  against  it — 
is  in  regard  to  not  charging  obllTionsness  In 
Ute  petiticm  and  not  submitting  it  In  Instrao- 
tlon  No.  1.    JUia  facts,  as  herein  set  out,  are 


charged  In  tiie  petitioa,  indnding  that  de- 
fendant's servants  saw  plaintUT s  situation  in 
time  to  have  stopped,  and  negligently  failed 
to  do  so.  The  same  are  snbmitted  in  the  In- 
struction. There  were  other  acts  of  negli- 
gence charged  which,  in  view  of  the  pointi 
made  here,  we  need  not  notice. 

The  final  objectkm  to  the  Judgment  is  not 
clearly  stated.  It  is  based  on  plalntUTs  con- 
tributory negligeaca  The  charge  of  sack 
negligence  in  defendant's  answer  is  made  up 
of  four  specifications :  First,  in  failing  to 
watch  for  an  approaching  train ;  aeccMid,  in 
failing  to  observe  and  bear  the  engine  and 
train  signals;  third.  In  failing  to  hear  tlie 
electric  automatic  alarm  bell  at  the  crossing; 
fourth  (which  I9  Included  in  the  otheis),  in 
falling  to  exercise  reasonable  care  as  Is  le- 
qulred  of  a  person  at  a  railroad  croesing  to 
avoid  an  approaching  train.  These  spedflca- 
tioas  of  neg^gence  are  practically  conceded 
in  the  fact  that  plaintiff's  case  is  based  on 
the  humanitarian  doctrine. 

We  discover  no  error  in  Oie  record,  and 
the  Judgment  is  affirmed. 

All  concur. 
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MARTIN  et  al.  v.  BURR  at  al.    (No.  278ft.) 
(Supreme    Court  of  Tum.     Teb.  2S,  19Z1.) 

1.  Waters  and  water  oourse*  «s»44.-Rlpai1an 
•waers  eaanot  ase  wator  for  IrrigatloB  ao  aa 
to  Isterfare  ¥rltb  reasoaable  domaatio  aaeds 
•f  lower  ownera. 

Upper  riparian  ownera  cannot  lawfully  use 
the  waters  of  a  flowing  atream  for  irrigation 
-when  such  nse  materially  interferes  with  the 
supply  required  to  meet  the  reasonable  do- 
mestic needa  of  lower  riparian  owners,  includ- 
ing water  for  stock. 

2.  Waters  and  water  courses  «s»46— Riparian 
owner  cannot  take  water  for  operation  of 
railroad  to  detrimeat  of  lower  proprietors. 

A  riparian  proprietor  cannot  rightfully  take 
water  for  the  operation  of  a  railroad  in  such 
quantities  as  to  materially  reduce  the  volume 
of  a  atream  to  tlie  detriment  of  the  lower  ri- 
parian proprietors. 

3.  Limitation  of  actions  «=» 1 83 (3)— Answer 
held  to  suffioiently  plead  limitations  asaiaat 
suit  to  enjoin  divaraioo  of  water. 

In  a  anit  to  eataUish  plaintiff's  rights  in 
the  watera  of  a  stream  and  enjoin  diversion, 
an  anawer  alleging  that  defendants  and  their 
predecessors  in  title  had  the  adverse,  peacea- 
ble, and  continuous  use  of  the  watera  for  ir- 
rigation of  certain  lands  by  means  of  dams 
and  ditches  for  more  than  10  years,  and,  in  the 
case  of  one  defendant,  for  its  locomotives  by 
meaaa  of  pumping  plants  and  tanks  for  more 
than  30  years,  it  sufficiently  presented  the  de- 
fense of  limitation  of  4  years  where  no  spe- 
cial exceptions  were  urged. 

4.  Limitation  of  aotlona  «s>l99(l)— Whather 
action  to  enjoin  diversion  of  water  was  bar- 
red lield  a  question  for  the  Jury. 

Where,  in  a  suit  to  establish  plaintiiTs 
rights  in  the  waters  of  a  stream  and  enjoin 
diversion,  there  was  evidence  that  defendants 
and  their  predecessors  in  title  had  remained  in 
the  adverse,  peaceable,  uninterrupted,  notori- 
ous, and  ezduaive  nae  of  the  water  for  irri- 
gation and  the  operation  of  railroad  locomo- 
tives for  more  tiian  10  years,  there  was  a 
question  for  the  jury  whether  the  action  was 
barred  by  the  limitation  of  4  years. 

5.  Limitation  of  actions  <3=>39 (8)— Limitation 
of  4  years  appllea  to  anIt  to  quiet  title  to 
water;    "action  for  the  rnoovery  of  land." 

A  suit  to  quiet  the  right  of  riparian  pro- 
prietors to  the  water  of  a  stream  and  to  en-, 
join  diversion  is  not  an  "action  for  the  recov- 
ery of  land,"  and  is  within  Bev.  St  1911,  art. 
5090,  providing  a  limitation  of  4  years  for  ac- 
tions other  than  for  the  recovery  of  real  es- 
tate for  wliich  no  limitation  is  otherwise  pre- 
scribed. 

[Ed.  Note.— For  other  definitions,  see  Words 
sad  Phrases,  First  and  Second  Seriea,  Ao- 
tion  for  the  Recovery  of  Real  Estate.] 

6.  Limitation  of  aetlons  9=>55(7)— Action  to 
enjoin  divenlon  of  water  accrues  when  wa- 
ter diverted  to  lower  owner's  substantial  In- 
Jury. 

The  right  of  action   in  favor  of  riparian 
omirrs  to  quiet  their  riparian  rights  and  pre- 
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vent  wrongful  interferenee  by  upper  proprie- 
tors accrues  when  the  upper  proprietors  di- 
vert water  to  such  an  extent  as  to  deprive 
the  lower  proprietors  of  water  for  domestie 
nse  to  their  substantial  injury. 

7.  Waters  and  water  ooorses  «=s>l44— 'Riglit 
to  use  waters  to  detriment  of  lower  owner 
may  be  acquired  by  prescription. 

An  upper  riparian  proprietor  may,  by  pre- 
scription for  10  years,  acquire  the  right  to  use 
the  waters  of  a  runiung  stream  in  a  special 
way  and  in  excess  of  the  right  arising  from 
ownership  of  hia  land- to  the  injury  and  detri- 
ment of  lower  riparian  proprietors. 

8.  Watera  and  water  courses  «=al38— Cea- 
stmetive  notice  will  support  olalm  of  pre- 
scriptive right  to  divert  water. 

Though  prescription  does  not  begin  to  run 
in  favor  of  a  riparian  owner  diverting  water 
to  the  detriment  of  lower  owner  until  the  par- 
ty against  whom  the  prescriptive  right  is 
claimed  has  notice,  constructive  notice  has  the 
same  effect  aa  actual  notice. 

9.  Watera  and  water  oourses  «=»  1 52  (5)— An- 
swers pleading  prescriptive  right  to  water 
lield  merely  subject  to  special  exception. 

In  a  suit  to  establish  the  rights  of  riparian 
ownera  in  the  waters  of  a  stream  and  enjoin 
diversion,  an  answer  alleging  defendant's  ad- 
verse, peaceable,  and  continuous  use  of  the 
water  for  irrigation  by  means  of  dams  and 
ditches  for  more  than  10  years,  and,  as  to 
one  defendant,  for  its  locomotives  by  means  of 
pumping  plants  and  tanks  for  more  than  80 
years,  if  defective  as  a  plea  of  prescription, 
was  merely  subject  to  special  exceptions,  and 
was  not  so  defective  as  to  authorize  a  peremp- 
tory instruction  for  plaintiffs. 

10.  Waters  and  water  courses  e=3l37— Use  of 
water  whenever  needed  supports  prescrip- 
tive right 

The  nse  of  water  from  a  stream  whenever 
the  user  needs  it  from  time  to  time  will  sup- 
port a  prescriptive  right  to  divert  the  water, 
and  the  continuity  of  the  use  is  not  broken 
because  of  the  omission  to  use  the  water  when 
not  needed  by  the  user. 

11.  Watera  and  water  oouraes  «=>I52(5)— 
Parties  dalmlno  prescriptive  right  not  re- 
qaired  to  show  absence  of  disaMlity  of  low- 
er proprietors. 

Parties  claiming  a  right  by  prescription  to 
divert  waters  from  a  stream  were  not  requir- 
ed in  order  to  make  a  prima  fade  case  to  plead 
or  prove  that  the  parties  against  whom  the 
right  was  daimed  and  those  under  whom  they 
claimed  were  free  from  disabilities  throughout 
the  prescriptive  period,  as  the  law  presumes 
a  grant,  and  such  presumption  involves  a  gran- 
tor sui  juris. 

12.  Waters  and  water  covrsss  «=»i56(5)— 
Grantee  held  eonneoted  with  grantor's  claim 
of  right  to  divert  water,  though  not  ripened 
Into  prescriptive  right. 

Deeds  to  land,  together  with  all  rights  and 
appurtenances  thereto,  connected  the  grantee 
with  the  grantor's  daim  of  right  to  divert 
water  from  a  stream,  though  the  right  waa  in- 
choate and  had  not  ripened  into  a  preacriptive 
right 
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13.  WMara  and  water  ooai-MS  4s»l28— Pre- 
serlptlve  right  to  divert  watw  not  precluded 
by  statute. 

The  act  of  1889  relatire  to  the  diver^on 
of  waters  from  streams  does  not  preclude  the 
acquisition  of  prescriptive  rights  in  view  of  the 
express  authorization  of  diversion  by  the  con- 
tent of  the  owners,  as  the  presumed  graiLt 
necessarily  includes  consent. 

14.  Limitation  of  aotlons  «=>3( 2)— Statute  act 
repealed  as  to  salt  to  enjoin  diversion  of  wa- 
ters. 

The  act  of  1895  relative  to  the  Aversion 
of  water  from  streams  does  not  repesl  the 
statute  of  limitations  of  four  years  as  applied 
to  suits  involvinc  the  rights  of  private  riparian 
owners. 

Error  to  Court  of  Civil  Appeals  of  Fourtli 
Supreme  Judicial  District 

Suit  by  J.  K.  Burr  and  others  against  T. 
J.  Martin  and  otiiers.  A  Judgment  for  plain- 
tiffs was  affirmed  by  the  Court  of  Civil  Ap- 
peals (171  S.  W.  1044),  and  defendants  bring 
error.    Reversed  and  remanded. 

Baker,  Botts,  Parlcer  &  Qarwoodi  of  Hous- 
ton, and  Jones  &  Thurmond,  of  Del  Bio^  for 
plaintiffs  in  error. 

W.  B.  Teagarden,  of  San  Antonio,  and 
Boggess  &  Smith,  of  Del  Rio,  for  plaintiff  In 
error  Galveston,  H.  &  S.  A.  Ry.  Co. 

T.  J.  Murray  and  McFarlane  &  IJewrlsht. 
all  of  San  Antonio,  for  defendants  in  error. 

GBBENWOOD,  J.  The  parties  to  this  suit 
are  the  owners  of  lands  adjacent  to  Las  Mor- 
as creek,  wUch  Is  a  runulng  stream  in  Kin- 
ney and  Maverick  counties.  Defendants  in 
error  are  the  two  lowest  riparian  owners. 
Plaintlfls  in  error  are  upper  riparian  own- 
ers. 

The  suit  was  instituted  by  defendants  In 
error  against  plaintiffs  In  error.  Ita  purpose 
was  to  establisb  the  rights  of  defendants  in 
error  to  running  water  in  the  creek  on  their 
lands,  for  domestic  use,  Including  the  water- 
ing of  live  stock,  and  to  enjoin  plaintiffs  in 
error  from  Interfering  with  such  right  by  the 
application  of  the  water  to  Irrigation  and  to 
railroad  operation.  The  defendants  in  »- 
ror  obtained  a  Judgment  In  the  trial  court 
substantially  granting  them  the  relief  they 
sought,  based  on  a  verdict  In  obedience  to  a 
peremptory  Instruction,  which  was  affirmed 
on  appeal.    171  S.  W.  1044. 

[1, 2]  It  Is  the  law  of  this  state  that  upper 
riparian  owners  cannot  lawfully  use  the  wa- 
ters of  a  flowing  stream  for  Irrigation,  when 
such  use  materially*  interferes  with  the  sup- 
ply required  to  meet  the  reasonable  domestic 
needs  of  lower  riparian  owners,  including  wa- 
ter for  stock.  Baker  v.  Brown,  55  Tex.  3S0 ; 
Watkins  Land  Co.  v.  Clements,  98  Tex.  685, 
86  S.  W.  733,  70  L.  R.  A.  964,  107  Am.  St 
Rep.  663.  The  decisions  are  uniform  In  hold- 
ing that  a  riparian  proprietor  cannot  right- 
fully take  water  In  the  operation  of  a  rail- 


road In  such  quantities  as  to  materially  re- 
duce the  volume  of  a  stream  to  the  detilmest 
Of  lower  riparian  proprietors.  Harris  v.  N'. 
ft  W.  By.  Co.,  163  N.  C.  642,  6»  S.  B.  623,  81 
L.  B.  A.  (N.  S.)  643,  and  note,  138  Am.  St 
Bep.  686.  We  approve  tliese  dedstons  as  cor- 
rect in  principle. 

The  application  of  tbe  stated  nileg  of  law 
to  the  facts  plead  and  proven  entitled  de- 
fendants in  error  to  the  peremptory  charge  hi 
their  favor,  unless  their  action  was  barred 
by  limitation,  or  unless  plaintiffs  in  error 
had  acquired,  by  prescr^tion,  rights  in  and 
to  the  use  of  the  water  superior  to  tbe  ri^ts 
of  defendants  in  error. 

For  answer  to  the  causes  of  action  of  de- 
fendants In  error  It  was  averred  by  plaintiffs 
In  error,  except  tbe  Galveston,  Harrlsburg  i 
San  Antonio  Railway  Company,  that  they 
and  tbeir  predecessors  In.  title  bad  bad  the 
adverse,  peaceable,  and  continuous  use  of  the 
water  of  Las  Moras  creek  for  irrigation  of 
certain  lands,  by  means  of  dams  and  ditches, 
for  more  than  10  years  before  the  filing  of 
this  suit ;  and  said  plaintiffs  in  error  prayed 
Judgment  In  reconvention  establishing  their 
paramount  right  to  the  use  of  the  water  not 
only  for  domestic,  but  for  Irrigation,  purpos- 
es. For  answer  to  the  petition  of  defendants 
in  error,  the  Galveston,  HarrUsburg  &  San 
Antonio  Railway  Company  pleaded  an  ad- 
verse, peaceable,  and  continuous  use  of  the 
water  from  Las  Moras  creek,  for  its  locomo- 
tives, by  means  of  pumping  plants  and  tanks, 
throughout  more  than  30  years;  and  the 
railway  company  sought  Judgment  establish- 
ing Its  paramount  right  to  the  use  of  the  wa- 
ter In  the  operation  of  its  railroad.  There 
was  evidence  that  plaintiffs  in  error,  or  that 
plaintiffs  In  error  and  their  predecessors  in 
title,  had  remained  in  the  adverse,  peaceable, 
uninterrupted,  actual,  open,  notorious,  and 
exclusive  use  and  enjoyment  of  "the  water  rf 
Las  Moras  creek,  for  irrigation  of  the  lands 
described  and  for  the  operation  of  tbe  rail- 
way company's  locomotives,  during  more 
than  10  years  before  this  suit  was  brought 

Defendants  in  error  contend  that  the  ac- 
tion of  the  trial  court  In  refusing  to  submit 
to  the  Jury  the  defense  of  either  limitation 
or  prescription  ought  to  be  sustained,  for  tbe 
following  reasons: 

(1)  Because  it  was  not  made  to  appear  that 
plaintiffs  in  error  or  their  predecessors  had 
any  continuous,  adverse  use  of  tbe  water,  no 
continuous  Invasion  of  the  rights  of  defend- 
ants in  error  or  of  those  under  whom  they 
claim  being  shown,  and  no  knowledge  or  no- 
tice, actual  or  constructive,  to  defendants  in 
error  and  those  under  whom  they  claim  of 
the  alleged  hostile  use  of  tbe  water  by  plain- 
tiffs in  error  or  tijelr  predecessors  being 
proven. 

(2)  Because  plaintiffs  tn  error  did  not  plead 
nor  prove  that  the  owners  of  tlie  riparian 
lands,  which  now  belong  to  defendants  In  er- 
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ror,  were  free  from  legal  disabilities  at  the 
Inception  of -or  during  the  period  relied  on 
for  the  acqnlsltloti  of  prescriptive  rights. 

(3)  Because  certain  of  the  plaintlfTs  in  er- 
ror were  not  in  privity  with  their  predeces- 
sors In  title  with  respect  to  any  prescriptive 
claim,  by  reason  of  the  fact  that  no  prescrip- 
tive right  had  ripened  when  those  plaintiffs 
in  error  puKihased,  and  they  took  no  express 
conveyance  of  any  inchoate  right  founded  on 
an  incomplete  prescriptive  use  of  the  water, 
and  they  had  not  themselves  used  the  water 
for  as  long  as  10  years. 

(4)  Because  since  the  act  of  1895  no  riefht 
could  be  acquired  in  the  unappropriated  wa- 
ters of  any  natural  stream  save  by  compli- 
ance with  the  provisions  of  the  act 

[9, 4]  We  think  the  facts  averred  by  plain- 
tiffs in  error,  in  answer  to  the  defendants  in 
error's  petition,  presented  the  defense  of 
limitation  of  4  years,  notwithstanding  defi- 
ciencies rendering  the  pleading  of  that  de- 
fense subject  to  special  exceptions,  which 
were  not  urged.  We  also  think  that  plain- 
tiffs In  error  were  entitled  to  have  the  Jury 
determine  whether  defendants  in  error's  ac- 
tion was  barred  by  the  4-year  statute  of  lim- 
itations. 

[1]  The  conclusion  last  stated  Involves  the 
determination  that  article  6690  of  the  Be- 
Tised  Statutes  applies  to  defendants  In  er- 
ror's suit.  The  article  provides  that  "every 
action  other  than  for  the  recovery  of  real  es- 
tate, for  which  no  limitation  is  otherwise 
prescribed,  shall  be  brought  within  four 
years  next  after  the  right  to  bring  the  same 
shall  have  accrued,  and  not  afterward." 
Since  "no  limitation  is  otherwise  prescribed," 
the  article  is  bound  to  apply  If  this  is  an  "ac- 
tion other  than  for  the  recovery  of  real  es- 
tate." 

This  court  has  repeatedly  defined  .an  action 
for  the  recovery  of  land.  Speaking  through 
Justice  Wheeler,  the  court  said  In  MlUer  v. 
Rusk,  17  Tex.  171: 

"The  "recovery  of  land'  manifestly  has  refer- 
ence to  the  possession." 

The  same  year  it  was  said  ta  Hearst  v. 
Kuykendall,  16  Tex.  320,  by  Chief  Justice 
HemphlU: 

"An  action  for  the  recovery  of  lands  has  a 
well-known  and  definite  signification,  and  means 
an  action  of  ejectment,  trespass  to  try  title, 
or  a  suit  to  recover  the  land  itself." 

Those  declarations  have  been  repeatedly 
dted  with  approval.  Thompson  v.  Locke,  66 
Tex.  386,  1  S.  W.  112;  McCampbell  v.  Durst, 
15  Tex.  Civ.  App.  522,  40  S.  W.  319. 

Thompson  v.  Locke,  supra,  decided  that  a 
suit  to  quiet  the  title  to  real  estate  was  not 
an  action  for  the  "recovery  of  land." 

This  suit  Is  one  to  quiet  the  right  of  the 
two  lowest  riparian  proprietors  to  the  use  of 
the  flowing  water  of  Las  Moras  creek  for  do- 
mestic purposes,  and  to  enjoin  Interference 
ZtS  a.W.-96 


therewith,  and  therefore  could  not  be  con- 
sidered as  one  "for  the  recovery  of  real  es- 
tate," though  the  assei^ted  riparian  right 
should  be  regarded  as  part  and  parcel  of  the 
land  Itself. 

There  Is  good  reason  for  the  view  that  this 
suit  is  one  to  quiet  title  to  an  incorporeal 
hereditament  Cooley's  Blackstone  (3d  Bd.) 
vol.  1,  p.  331;  1  Kinney  on  Irrigation  and 
Water  Rights,  K  4S4,  455.  It  has  been  point- 
ed out  in  an  opinion  of  Chief  Justice  Stayton 
that  actions  of  the  kind  included  in  Chlet 
Justice  Hemphill's  definition  in  Hearst  v. 
Kuykendall  do  not  He  for  an  Incorporeal 
thing.  Benavides  v.  Hunt  Trustee,  79  Tex. 
390,  15  S.  W.  396.  Referring  to  various  Eng- 
lish statutes,  it  was  said  in  Lehigh  Valley 
RaUroad  Co.  v.  McTarlan,  43  N.  J.  Law,  605, 
617: 

"These  statutes  applied  only  to  actions  for 
the  recovery  of  land;  none  of  them  embraced 
actions  in  which  the  right  to  an  incorporeal 
hereditament  was  involved." 

It  is  significant  that  none  of  the  articles 
in  chapter  1  of  title  87  of  the  Revised  Stat- 
utes, entitied  "Limitation  of  Actions  for 
Land,"  have  application  to  defendants  in  er- 
ror's suit  Full  titie,  precluding  all  claims, 
cannot  be  acquired  under  the  8,  6,  or  10  year 
statutes,  without  "peaceable  and  adverse  pos- 
session." Such  rights  as  defendants  in  er- 
ror assert  and  seek  to  protect  cannot  be  made 
the  subject  of  "actual  and  visible  appropri- 
ation" by  a  hostile  claimant  which  is  essen- 
tial to  "adverse  possession."  Articles  5672, 
5674,  5675,  5679,  5681,  R.  S. 

[8]  The  right  of  defendants  in  error,  or  of 
those  under  whom  they  claim,  to  maintain  a 
suit  to  quiet  thdr  riparian  rights,  and  to  pre- 
vent wrongful  Interference  therewith,  ac- 
crued whenever  upper  riparian  proprietors 
diverted  water,  for  Irrigation  or  for  locomo- 
tives, to  such  an  extent  as  to  derive  defend- 
ants in  error  or  those  under  whom  they  claim 
of  water  for  domestic  use,  to  their  substan- 
tial injury.  Until  defendants  In  error  or 
those  under  whom  they  claim  suffered  substan- 
tial injury,  no  right  of  action  in  their  favor 
accrued.  The  action  became  barred  4  years 
after  the  accrual  of  the  right  to  bring  same. 

Whether  the  pleadings  and  evidence  raised 
the  defense  of  the  bar  of  defendants  In  er- 
ror's suit  by  limitation  Is  a  distinct  qneetioD 
from  whether  the  court  ought  to  have  sub- 
mitted to  the  Jury  the  case  which  plaintiffs 
in  error  sought  to  affirmatively  make  against 
defendants  in  error,  based  on  alleged  para- 
mount rights  to  the  use  of  the  water  of  Las 
Moras  creek,  acquired  by  prescription. 

[7]  It  is  not  an  open  question  in  Texas  that 
an  upper  riparian  proprietor  may,  by  pre- 
scription, acquire  the  right  to  use  the  water 
of  a  running  stream,  in  a  special  way  and  In 
excess  of  the  right  arising  from  ownership 
Of  his  land,  to  the  injury  and  detriment  of 
lower  riparian  proprietors.    And  the  time  to 
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perfect  such  a  right  by  pr«scriptloa  Is  10 
years.  Haas  v.  Cboussard,  17  Tex.  590; 
Rhodes  v.  Whitehead,  27  Tex.  312,.  315,  84 
Am.  Dec.  631 ;  Baker  v.  Brown,  55  Tex.  381 ; 
Irrigation  Co.  v.  Vivian,  74  Tex.  174,  11  S. 
W.  1078;  Cape  v.  Thompson,  21  Tex.  Civ. 
App.  689,  53  S.  W.  368 ;  Santa  Rosa  Irr.  Co. 
V.  Pecos  River  Irr.  Co.,  92  S.  W.  1016. 

We  do  not  agree  with  the  view  that  there 
was  no  evidence  to  take  to  the  Jury  the  ques- 
tion of  such  adverse  or  continuous  use  of  the 
water  as  is  requisite  to  establish  a  right  by 
prescription. 

[8]  Wliile  prescription  does  not  begin  to 
run  until  the  party  against  whom  the  pre- 
scriptive right  is  claimed  has  notice,  and  no 
actual  notice  to  the  lower  riparian  owners  of 
the  claim  of  paramount  right  by  plaintiffs 
in  error  or  those  under  whom  they  claim  was 
shown,  yet  there  was  evidence  of  circum- 
stances from  which  notice  might  have  been 
reasonably  presumed ;  and  constructive  no- 
tice has  the  same  effect  as  actual  notice. 
Gould  on  Waters,  §  337. 

{(]  We  cannot  hold  that  the  evidence  fur- 
nished no  basis  for  the  detennl  nation  of  the 
extent  of  the  use  of  the  water,  throughout 
10  years  for  irrigation  or  for  locomotives. 
If  the  pleadings  with  respect  to  prescription 
were  defective  for  lack  of  greater  certainty, 
the  defects  rendered  same  merely  subject  to 
special  exceptions.  There  were  no  such  de- 
fects in  pleading  the  prescriptive  rights  re- 
lied on  by  plaintiffs  in  error  as  authorized 
the  peremptory  instruction. 

[10]  We  think  the  rule  as  to  continuity  In 
the  use  of  water  which  is  laid  down  by  Mr. 
Kinney  Is  consonant  with  sound  reason.  He 
says: 

"The  adverse  user  only  daring  the  season 
when  the  water  is  needed  constitutes  a  suffi- 
cient continuous  user  of  either  the  water  or 
the  easement  used  in  connection  therewith,  as 
the  omission  to  use  tlie  water  when  it  is  not 
needed  by  the  claimant  does  not  break  the  con- 
tinuity of  the  user  as  far  as  acquiring  a  right 
by  prescription  is  concerned.  Water  for  irri- 
gation, for  example,  is  not  needed  at  all  sea- 
sons of  the  year;  and,  again,  it  may  not  be 
needed  every  day  of  the  irrigation  season. 
In  general,  it  may  be  said  that  the  right  to 
its  use  may  be  acquired  adversely,  as  it  may 
be  acquired  by  appropriation  by  periods  of 
time.  If,  whenever  the  claimant  needs  the  wa- 
ter from  time  to  time,  he  makes  nse  of  it, 
whether  the  use  be  every  day,  or  once  every 
week,  or  twice  a  month,  or  whenever  his  needs 
require  it,  this  is  a  continuous  use."  2  Kinney 
on  Irrigation  and  Water  Rights,  t  1052,  p. 
1890. 

The  rule  Is  laid  down  by  Oreenleaf  as  fol- 
lows: 

"So  proof  of  the  exercise  of  the  right  when- 
ever the  party  had  occasion  to  do  so,  as,  for 
example,  the  right  to  take  clay  to  make  bricks, 
is  sufficient,  without  showing  that  it  was  in  fact 
exercised  at  all  times  of  the  year,  though  it  is 
so  alleged  in  the  plea."  2  Greenleaf  on  Evi- 
dence (16th  Ed.)  i  644,  p.  511. 


[1 1]  It  was  not  incumbent  on  plaintiffs  in 
error,  in  order  to  make  out  a  prima  facie 
cause  of  action  entitling  them  to.  a  decree  ad- 
judging the  superiority  of  their  right  to  tlie 
use  of  the  water,  to  tlie  extent  enjoyed  dur- 
ing the  full  period  of  prescription,  to  plead 
or  prove  that  defendants  in  error  and  those 
under  whom  they  claim  were  free  from  disa- 
bilities at  the  commencement  of,  or  through- 
out, the  prescriptive  period. 

The'  law  authorizes  the  presumption  of  a 
grant  from  the  enjoyment  of  an  Incorporeal 
right  which  affects  the  lands  of  others  where 
such  enjoyment  has  been,  for  the  whole  pre- 
scriptive period,  adverse,  peaceable,  and  con- 
tinuous, with  actual  or  constructive  notice 
to  the  persons  whose  rights  are  invaded.  The 
presumption  of  a  grant,  to  divest  one  of  a 
right  and  to  invest  it  in  another.  Involves  a 
grantor  sui  Juris. 

The  Supreme  Court  of  New  Hampshire 
said  in  Walhice  v.  Fletcher,  30  N.  H.  452: 

"In  cases  where  the  party  claiming  title  un- 
der such  presumption  may  find  it  necessary  to 
rely  upon  the  presumption  of  a  deed,  we  think 
that  long-continued  user  is  evidence  of  a  lost 
or  nonexistlng  grant  from  some  person  who 
might  at  some  time  have  made  a  valid  grant 
to  some  person  capable  of  accepting  it." 

Of  like  tenor  was  the  declaration  of  the 
Supreme  Court  of  the  United  States  per  Jus- 
tice neld  in  Fletcher  v.  Fuller,  120  U.  S.  645, 
7  Sup.  Ct.  673,  30  L.  Ed.  759: 

"When,  therefore,  possession  and  use  are 
long-continued,  they  create  a  presumption  oi 
lawful  origin;  that  is,  that  they  are  founded 
upon  such  instruments  and  proceedings  as  is 
law  would  pass  the  right  to  the  possession  and 
use  of  the  property." 

The  prescriptive  period  was  fixed  by  anal- 
ogy to  our  statutes  of  limitation,  and  the 
analogy  should  continue  with  respect  to 
pleading  and  proof  of  disabilities  on  the  part 
of  owners  to  be  affected.  We  may  be  sure 
that  this  rule  puts  the  burden  of  proof  on 
those  who  will  ordinarily  have  least  difficulty 
In  adducing  the  facts. 

The  conclusion  In  City  of  Austin  v.  Hall, 
93  Tex.  h96,  57  S.  W.  663,  that  a  plaintiff 
should  prove  that  those  from  whom  he  claim- 
ed to  have  derived  a  prescriptive  right  were 
free  of  disability  was  based  explicitly  on  the 
statement  that  the  right  was  claimed  against 
one  other  than  the  defendant  In  the  suit  or 
some  person  under  whom  he  claimed.  To 
prevent  that  (pinion  from  being  construed 
to  announce  the  principle  contended  for  in 
behalf  of  defendants  in  error.  Judge  Brown 
was  careful  to  say  that  the  court  did  "not 
intend  to  decide  what  would  be  the  rule  If  a 
prescriptive  right  were  claimed  as  against 
the  defendant  in  the  suit  or  some  person 
whose  title  he  asserts." 

[1 2]  In  our  opinion,  plaintiffs  in  error  con- 
nected themselves  with  any  prescriptive 
claims  of  their  predecessors  in  title  by  means 
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of  the  deeds  to  their  lands.  It  Is  not  denied 
ttiat  tbe  deeds  would  have  passed  matured 
prescriptive  rights  appurtenant  to  the  lands, 
any  more  than  It  would  be  denied  that  the 
inchoate  title  or  claim  ot  an  adverse  posses- 
sor, without  lawful  right,  would  pass  by  his 
deed  to  tbe  land  possessed.  It  seems  mani- 
fest tbat  it  oonld  not  be  the  Intent  of  the 
grantor  and  grantee  that  tbe  grantor's  deed 
to  land  together  with  all  rights  and  appur- 
tenances thereto  should  not  pass  that  which 
the  grantor  claimed  as  an  appurtenant  right 
to  the  land.  Here,  too,  we  conclude  that  the 
analogy  to  tbe  statutes  of  limitations  should 
t>e  followed. 

[13]  The  contention  that  tbe  act  of  1895 
prednded  tbe  acquisition  of  prescriptive 
rights  to  land  by  upper  as  against  lower  ri- 
parian proprietors  seems  sufficiently  refuted 
by  the  act* s  express  authorization  of  the  di- 
version of  running  water  "to  the  prejudice  of 
the  rights  of  the  riparian  owner"  by  bis  con- 
sent. The  presumed  grants  underlying  pre- 
scriptive rights  necessarily  include  consent. 
[14]  The  act  did  not  repeal  the  statute  of 
limitation  of  four  years  or  the  law  of  pre- 
scription in  suits  involving  the  rights  of  pri- 
vate riparian  owners. 

The  peremptory  charge  against  plaintiffs 
In  error  ought  not  to  have  been  given.  The 
judgments  of  the  Court  of  Civil  Appeals  and 
of  tbe  District  Court  are  reversed,  and  the 
cause  is  remanded  for  a  new  trial  In  tbe  dis- 
trict court 


NICHOLS  et  al.  v.  GALVESTON  COUNTY. 
(No.  2753.) 

(Supreme  Court  of  Texas.    Feb.  28,   1821.) 

i.  Counties  €=974(1)— Amounts  paid  assessor 
for  assessing  drainage  and  school  taxes  held 
"fee*"  and  not  oompensation  on  "ex  offlcio 
tervloas". 

Amounts  paid  county  assessor  for  assessing 
taxes,  for  drainage  and  school  districts  under 
Acts  S2d  Leg.  (1911)  c.  118,  §  82  (Vemons 
Sayles'  Ann.  Civ.  St.  1914,  art.  2604),  and  Uev. 
St.  1911,  art  2862,  held  "fees,"  within  articles 
3881,  3883,  3889,  fixing  the  maximum  of  "fees," 
and  not  compensation  for  "ex  officio  services," 
within  article  3893,  making  such  maximum  fee 
statutes  inapplicable  to  compensation  for  ex 
offldo  services. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Ex  Offlcio;  First 
and  Second  Series,  Fees.] 

2.  Counties  €=>98( I)— County  assessor's  sure- 
ty liable  for  assessor's  failure  to  account  for 
fee*  received  in  excess  of  maximum. 
Where  the  county  assessor  did  not  account 
for  the  proportion  of  the  fees  received  to  which 
the  county  was  entitled,  under  Rev.  St  1911, 
arts.    38S1,    3883,    prescribing    the    maximum 
amomit  of  fees  that  may  be  retained  by  a  coun- 
ty assessor,  tbe  county  could  bring  an  action 


on  the  assessor's  bond;  the  duty  of  accounting 
for  tbe  assessor's  fees  being  within  the  condi- 
tion of  tbe  bond. 

Ortlfled  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Suit  by  Galveston  County  against  Fred  Mc- 
C.  Nichols  and  others.  Judgment  for  plain- 
tiff, and  defendants  appealed  to  the  Court  of 
Civil  Appeals.  Questions  certified  to  the  Su- 
preme Court    Questions  answered. 

Stewarts,  of  Galveston,  J.  E.  Quaid,  of  EI- 
Paso,  and  Jas.  B.  &  Cbas.  J.  Stubbs,  of  Gal- 
veston for  appellants. 

Cbas.  H.  O^eobald,  Co.  Atty.,  of  Galveston, 
Marlon  J.  Levy,  Asst  Co.  Atty.,  of  Dallas,  E. 
A.  Wilson,  of  Brownwood,  and  Walter  B. 
Cranford,  Asst  Co.  Atty.,  of  Galveston,  for 
appellee. 

PIERSON,  J.  Questions  certified  from  tbe 
Court  of  Civil  Appeals  of  the  First  Supreme 
Judicial  District  of  Texas,  in  an  appeal  from 
tbe  district  court  of  Galveston  county. 

The  certificate  of  the  honorable  Court  of 
Civil  Appeals  for  tbe  First  District  presents, 
in  substance,  the  following  facts : 

The  suit  was  brought  by  Galveston  county 
against  Fred  McC.  Nichols  and  the  sureties 
on  his  official  bond  in  the  district  court  of 
Galveston  county,  to  recover  of  said  Nichols 
the  sum  of  $2,101.91,  leas  one-fourth,  being 
$1,576.45. 

Fred  McC.  Nichols  was  the  duly  elected  and 
qualified  tax  assessor  for  the  county  of  Gal- 
veston during  the  year  ending  December  1, 
1912.  As  such  assessor,  as  required  by  law, 
he  assessed  taxes  for  Galveston  county  drain- 
age district  No.  2  for  tbe  years  1911  and  1912 
for  Galveston  county  drainage  district  No.  1 
for  1911,  and  also  for  Galveston  county 
school  districts  for  1912.  For  said  services 
he  was  paid  by  the  county  of  Galveston  dur- 
ing 1912  amounts  aggregating  $2,101.91.  For 
assessing  the  taxes  for  the  Galveston  county 
drainage  districts,  he  received  compensation 
as  evidenced  by  drainage  district  vouchers; 
and  for  assessing  the  taxes  in  Galveston  coun- 
ty school  districts  a  warrant  upon  the  general 
fund  of  Galveston  county.  During  the  year 
1912  he  received  fees  in  excess  of  tbe  $2,500 
maximum  allowed  him  by  law,  and  reported 
and  accounted  to  plalntUf  for  three-fourths 
of  all  the  excess  fees,  except  the  amounts 
named  herein,  wtiich  he  held  and  claimed  as 
ex  offlcio  salary  or  compensation. 

The  first  question  certified  by  tbe  Court  of 
Civil  Appeals  is: 

"Were  the  amounts  paid  Nichols  for  assess- 
ing the  taxes  for  drainage  and  school  districts, 
under  the  statutes  relating  to  such  districts, 
compensation  for  ex  officio  services  in  the  pur- 
view of  article  3S93,  Revised  Statutes  of  1911. 
and  therefore  not  subject  to  the  general  pro- 
vieions  of  the  statute  known  as  the  'fee  bUl,' 
which  requires  county  assessors  to  account  to 
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the  eODBty  for  tbree-fonrths  of  all  fee*  received 
bj  them  in  excess  of  $2,5007" 

The  second  qnestlon  is ; 

"If  the  first  qnestion  is  answered  in  the  nega- 
tive, we  asic:  Is  the  county  barred  of  recovery 
of  ijie  amonots  sued  for  against  the  defendant 
sureties  upon  the  ground  that  said  amotmts 
were  volnntary  payments  to  Nichols?" 

[1]  We  answer  the  first  question,   "No." 
Article  3881,  Revised  Civil  Statutes  of  1011, 
provides : 

"Hereafter,  the  maximum  amonnt  of  fees 
of  all  Icinds  that  may  be  retained  by  any  ofiBcer 
mentioned  in  this  section  (article)  as  compen- 
sation for  services  shall  be  as  follows." 

Then  article  3883,  which  would  include 
Galveston  county,  fixes  the  compensation  for 
"assessors  of  taxes,  an  amount  not  exceeding 
twenty-five  hundred  dollars  per  anniun ;  and 
in  addition  thereto  one-fourth  of  the  excess 
of  the  fees  collected  by  the  officers,  respec- 
tively." 

Article  S889  provides  that  after  the  officer 
has  received  his  maximum  and  one-fourth  of 
the  excess,  after  paying  for  the  services  of 
deputies,  assistants,  etc,  the  remainder  shall 
be  paid  to  the  county  treasurer. 

Article  8893,  which  the  appellant  Mcbols 
invokes  to  support  his  contention,  as  set  out 
in  the  first  certified  question,  reads  as  fol- 
lows: 

"It  is  not  intended  by  this  chapter  that  the 
commissioners'  court  shall  be  debarred  from  al- 
lowing compensation  for  ex  officio  services  to 
county  officials  not  to  be  Included  in  estimating 
the  maximum  provided  for  in  this  chapter, 
when,  in  their  judgment,  such  compensation  is 
necessary;  provided,  such  compensation  for 
ex  officio  services  shall  not  exceed  the  amounts 
now  allowed  under  tiie  law  for  ex  officio  serv- 
ices; provided,  farther,  the  fees  allowed  by 
law  to  district  and  county  clerks,  county  attor- 
neys and  tax  collectors  in  suits  to  collect  taxes 
shall  be  in  addition  to  the  maximum  salaries 
fixed  by  this  chapter." 

Section  32,  diapter  118,  of  the  General 
Laws  of  the  Thirty-Second  Legislature  (Ver- 
mon'B  Sayles'  Ann.  Civ.  St  1914,  art  2604), 
which  authorizes  the  establishment  of  drain- 
age districts,  reads  as  follows: 

"The  county  commissioners'  court  (shall)  pro- 
vide all  necessary  additional  books  for  the  uses 
of  the  assessor  and  collector  of  taxes  and  the 
county  derk  of  such  drainage  district,  and 
charge  the  cost  of  some  to  the  said  drainage 
district.  It  shall  be  the  duty  of  the  county  tax 
assessor,  when  ordered  to  do  so  by  the  county 
commissioners'  court,  to  assess  all  property 
within  such  drainage  districts,  and  list  the  same 
for  taxation  in  the  books  or  rolls  furnished 
him  by  said  commissioners'  court  for  that  pur- 
pose, and  return  said  books  or  rolls  at  the 
game  time  when  he  returns  the  other  books  or 
rolls  of  the  state  and  county  taxes  for  correc- 
tion and  approval;  and  if  the  said  pommission- 
ers'  court  shall  find  said  books  or  rolls  correct, 
they  shall   approve   the  same  and  order  the 


county  derk  to  issne  a  warrant  against  the 
county  treasurer  in  favor  of  said  tax  assessor 
to  be  paid  from  the  funds  of  said  drainage  dis- 
trict. The  tax  assessor  shall  receive  for  said 
services  such  compensation  as  the  said  countf 
commissioners'  court  shall  deem  proper  to  com- 
pensate him  for  the  amount  of  work  done. 
Should  the  tax  assessor  fail  or  refuse  to  com- 
ply with  the  order  of  the  commissioners'  court 
requiring  him  to  assess  and  list  for  taxation 
all  the  property  in  such  drainage  districts  u 
herein  provided,  he  shall  be  suspended  from 
the  further  discharge  of  his  duties  by  the  com- 
missioners' court  of  his  county,  and  he  shall  be 
removed  from  office  in  the  mode  prescribed  by. 
the  law  for  the  removal  of  any  county  officers." 

Article  2862,  Bevlsed  SUtutes  1911,  reUt- 
ing  to  assessing  taxes  for  school  diatricts, 
reads  as  follows: 

"When  a  majority  of  the  board  of  tmstees 
of  an  Independent  school  district  prefer  to  have 
the  taxes  of  their  district  assessed  and  collect- 
ed by  the  county  assessor  and  collector,  same 
shall  be  assessed  and  collected  by  said  county 
officers,  and  turned  over  to  the  treasurer  of 
the  independent  school  district  for  which  sucli 
taxes  have  been  collected;  provided,  that  the 
property  of  such  districts  having  their  taxes 
assessed  and  collected  by  the  county  assessor 
and  collector,  shall  not  be  assessed  at  a  greater 
value  than  that  assessed  for  county  and  state 
purposes;  provided,  farther,  that  when  the 
county  assessor  and  county  collector  are  re- 
quired to  assess  and  collect  the  taxes  of  inde- 
pendent school  districts,  they  shall,  respec- 
tively, receive  one  per  cent,  for  assessing  and 
collecting  same." 

It  will  be  seen  from  the  last  two  articles  of 
the  statutes  quoted  that  it  is  the  duty  of  the 
tax  assessor,  not  only  to  assess  state  and 
county  taxes,  but  also  to  assess  taxes  for 
drainage  and  school  districts,  and  he  may  re- 
ceive therefor  the  compensation  provided 
therein. 

Article  3881,  providing  that  "Hereafter  the 
maximum  amount  of  fees  of  all  kinds  that 
may  be  retained  by  any  officer  mentioned  in 
this  section  (article)  as  compensation  for  serv- 
ices shall  be  as  follows,"  was  meant  for  a 
limitation  and  positive  restriction  upon  the 
maximum  amount  of  fees  an  ofllcer  may  re- 
ceive; and  all  compensation,  commissions,  and 
fees  provided  by  the  Legislature  for  assessing 
taxes  are  to  be  considered  "fees  of  all  kinds" 
and  to  be  accounted  for  in  determining  the 
salary  the  tax  assessor  is  to  receive,  unless 
specified  otherwise  by  the  Legislature,  or  un- 
less specially  provided  and  contracted  for  by 
the  commissioners'  court  under  authority  of 
law. 

■  In  the  case  of  Ellis  County  v.  Thompson, 
95  Tex.  26,  66  S.  W.  49,  Judge  Brown,  in  dis- 
cussing this  article  as  It  relates  to  connty 
clerks,  used  the  foUowing  language: 

"Artide  2495c,  Sayles'  Civ.  St  [now  article 
3881,  K.  S.  1911]  reads  thus:  'The  maximum 
amount  of  fees  of  all  kinds  that  may  be  re- 
tained by  any  officer  mentioned  in  this  article 
as  compensation  for  services  shall  be  as  foi- 
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lows.'  The  pbrase  fees  of  all  kinds'  embraces 
every  kind  of  compeosaticm  allowed  by  law  to 
a  clerk  of  the  connty  conrt,  unless  excepted 
by  some  proyisfon  of  th«  statute." 

He  also  mentloiui  certain  exceptions  stated 
in  the  statntea,  and  concludea  by  saying 
that— 

"The  exceptions  are  so  definite  that  by  impli- 
cation all  fees  not  mentioned  in  the  exceptions 
ar«  excluded  therefrom,  and  thereby  inclnded 
within  the  requirement  of  the  act." 

In  the  case  of  Ward  v.  Harris  Connty  (Olv. 
App.)  209  S.  W.  793,  in  which  case  a  writ  of 
error  was  denied  by  Oils  court,  Chief  Justice 
Pleasants  says: 

"We  cannot  agree  with  appellants  in  their 
contention  that  the  commissionB  received  by  the 
county  judge  for  the  sale  of  Harris  county 
drainage  district  bonds  are  not  included  in  the 
term  fees  of  all  kinds,'  as  that  term  is  used  in 
article  8881,  Vernon's  Sayles'  CItU  Statutes, 
fixing  the  maximum  compensation  allowed  coun- 
ty officers.  On  the  contrary,  we  think  the  ded- 
lions  of  our  Supreme  Court  and  Courts  of  Civil 
Appeals  settle  this  question  adversely  to  appel- 
lants' contention.  The  gen«ral  purpose  of  the 
maximum  fee  bill  was  to  limit  the  compensation 
received  by  the  officers  named  therein  for  the 
performance  of  their  official  duties,  and  the 
term  'fees  of  all  kinds,'  as  used  tu  that  act, 
has  been  expressly  held  to  include  commissioDS 
allowed  by  law  for  the  performance  of  official 
duty,  the  commissions  so  allowed  not  being  ex- 
cepted from  the  maximum  fee  bill  by  any  pro- 
vision of  the  statute." 

After  the  statutes  were  enacted  providing 
for  drainage  districts  and  Independent  achool 
districts,  and  that  when  ordered  to  do  so  by 
the  properly  constituted  authority  the  county 
assessor  of  taxes  shall  assess  these  taxes,  the 
assessment  of  such  taxes  by  him  became  the 
usual  and  general  duties  of  his  office ;  and  the 
performance  of  these  duties  by  him  is  made 
mandatory. 

Section  32,  chapter  118,  of  the  general 
Laws  of  the  Thirty-Second  Legislature,  pro- 
vides that  it  sbnll  be  the  duty  of  the  county 
tax  assessor,  when  ordered  by  the  commis- 
sioners' court,  to  assess  property  within 
drainage  districts,  to  list  same  on  the  rolls, 
and  return  the  rolls  at  the  same  time  he  re- 
turns other  books  and  rolls  of  the  state  and 
county  taxes,  and  if  found  correct  the  connty 
commissioners  shall  approve  same  and  order 
the  cotmty  clerk  to  Issue  warrant  against  the 
county  treasurer  In  favor  of  said  tax  asses- 
sor, to  be  paid  from  the  funds  of  said  drain- 
age district;  that  said  tax  assessor  shall  re- 
ceive such  oompensatioa  as  the  said  county 
commissioners'  court  shall  deem  proper  to 
compensate  him  for  the  amount  of  work  done. 
It  then  provides  that  should  the  assessor  fail 


or  refuse  to  comply  with  the  order  of  the 
commissioners'  court,  he  shall  be  suspended 
by  the  commissioners'  court  and  shall  be  re- 
moved from  office. 

The  statute  makes  it  the  duty  of  the  asses- 
sor  to  assess  the  drainage  district  taxes  and 
to  return  the  rolls.  It  makes  it  the  duty  of 
the  commissioners'  court,  upon  approving  the 
rolls,  to  order  the  county  derk  to  issue  war- 
rant against  the  county  treasurer,  to  be 
charged  against  the  funds  of  the  drainage  dis- 
trict. It  provides  for  removal  from  office  of 
the  tax  assessor,  should  he  fail  or  refuse  to- 
perform  these  duties. 

These  duties  are  fixed  by  statute.  Article 
2862,  relating  to  assessment  of  taxes  for  In- 
dependent school  districts,  under  the  condi- 
tions mentioned  therein,  likewise  requires  the 
tax  assessor  to  ass^  said  taxes,  and  provides 
that  he  receive  1  per  cent,  for  assessing  same. 

The  purpose  of  article  3893  was  to  warrant 
an  additional  compensation  for  ex  officio  serv- 
ices to  connty  officials,  wboi  In  the  Judg- 
ment of  the  commissioners'  court  such  addi- 
tional compensation  is  necessary.  It  does 
not  appear  that  the  additional  compensation 
to  the  assessor  was  necessary,  or  that  it  was 
allowed  to  said  officer  by  the  commissioners' 
court  as  ex  officio  compensation.  True,  it 
approved  the  assessor's  rolls,  ordered  the 
county  clerk  to  draw  a  warrant  in  favor  of 
the  assessor  for  the  fees  provided  by  the  stat- 
ute, in  compliance  with  the  statute  requiring 
it  to  do  so. 

Because  article  3893  authorizes  the  com- 
missioners' court  to  grant  ex  officio  compen- 
sation wlien  in  its  Judgment  it  is  necessary, 
It  does  not  follow  that  fees  collected  by  an 
officer  in  the  due  course  of  his  duties,  under 
the  orders  of  the  commissioners'  court  as  di- 
rected by  the  statute,  become  ex  officio. 

Second  Quetstion.  Having  answered  the 
first  question  in  the  negatlTe,  it  becMues  nec- 
essary for  us  to  answer  the  second  question. 

[2]  The  second  question  is : 

"Is  the  connty  barred  of  recovery  of  the 
amounts  sued  for  against  the  defendant  sure- 
ties upon  the  ground  that  said  amounts  were 
voluntary  payments  to  Nichols?" 

We  answer  the  second  question,  '^o,"  also. 
Our  answer  to  the  first  question  in  effect 
answers  the  second. 

If  the  fees  or  compensation  for  assessing 
the  drainage  districts  and  the  independent 
school  district  taxes  are,  under  the  law, 
"fees  of  all  kinds,"  then  it  became  the  duty 
of  the  assessor,  not  only  to  assess  the  taxes, 
but  also  to  make  the  proper  accounting  foe 
them.  Therefore  it  would  be  a  part  of  his 
duties  covered  and  protected  by  his  bond,  and 
his  bondsmen  would  be  liable  for  a  failure  on 
his  part  to  properly  account  for  them. 
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FIRST  TEXAS  STATk  INS.  CO.  V. 
SMALLEY  ftt  al.    (No.  2750.) 

(Bapreme  Court  of  T«zu.    March  2,  1921.) 

1.  fnsnrance  ^=>I33(I)— Industrial  policies 
cannot  provide  for  settlement  for  less  than 
amount  Insured,  plus  dividends,  and  less  In- 
debtedness and  prmnlums. 

Under  Bev.  St.  1911,  art.  4742,  subd.  8, 
providing  that  no  life  insurance  policy  shall 
contain  any  pTovision  for  settlement  for  lesa 
than  the  amounts  insured  on  the  face  of  the 
policy,  plus  dividends  and  less  indebtedness  and 
premiums,  a  policy  cannot  contain  the  pro- 
hibited provisions,  though  issued  on  the  indus- 
trial plan  in  small  amounts  and  for  weekly  or 
biweekly  premiums. 

2.  Insurance  e=3l33(l)— (Anditlon  reducing  In- 
suranco  for  death  from  specified  diseases 
originating  within  first  year  held  void,  though 
on  face  of  policy. 

A  condition  on  the  face  of  a  life  insarance 
poHcy  immediately  following  the  statement  of 
the  amount  of  the  insurance,  providing  for 
payment  of  one-half  only  of  such  amount  for 
death  from  certain  diseases  having  their  be- 
ginning  during  the  first  12  months  of  the  policy, 
is  void  under  Kev.  St.  1911,  art.  4742,  subd.  3, 
prohibiting  provisions  for  settlement  for  less 
than  the  amounts  insured  on  the  face  of  the 
policy,  etc. 

3.  Statutes  e=32 1 9— Construction  held  not  so 
donbtful  as  to  make  construotlon  by  insur- 
ance  commissioner   controlling. 

The  constmction  of  Rev.  iSt.  1911,  art  4742, 
subd.  3,  as  applied  to  a  condition  on  the  face 
of  a  life  insurance  policy  reducing  the  amount 
of  insurance  in  case  of  death  from  certain  dis- 
eases beginning  within  one  year,  is  not  in- 
volved in  such  doubt  as  to  make  controlling  the 
ruling  of  the  insurance  commissioner  approv- 
ing a  form  of  the  policy. 

Oertlfled  Qnestions  from  Court  of  (JivU  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  Katie  Smalley  and  others  against 
the  First  Texas  State  Insurance  Ciom- 
pany.  A  judgment  for  plaintiffs  was  affirm- 
ed by  the  Court  of  Civil  Appeals,  which, 
pending  consideration  of  a  motion  for  re- 
hearing, certified  queaticms  to  the  Supreme 
C!ourt    Questions  answered. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  plalntillls. 

Atkinson,  Graham  A  Atkinson,  of  Houston, 
for  defmdant. 

GBElENWOOD,  3.  The  certificate  of  the 
honorable  Court  of  Civil  Appeals  discloses: 
Appellee,  Katie  Smalley,  Joined  by  her  hus- 
band, brought  this  suit  against  appellant, 
to  recover  the  principal  sum  of  $172,  besides 
btterest,  penalty,  and  attorney's  fees,  upon 
a  policy  of  Insurance  issued  by  appellant,  on 
the  life  of  Henry  Jones,  a  brother  of  Katie 
Smalley.    By  the  policy,  the  appellant  agreed 


and  promised  to  pay  to  appellee  Katie  Smal- 
ley, in  consideration  of  a  weekly  premium  o< 
10  cents  paid  and  to  be  paid,  the  sum  of 
$172  upon  the  death  of  Henry  Jones,  subject 
to  conditions,  of  which  one  was: 

"In  event  of  death  of  insured  resulting  from 
any  pulmonary  disease,  or  diseases  of  the 
heart,  kidneys  or  liver,  which  had  their  begin- 
ning during  the  first  twelve  months  from  tb« 
date  of  this  policy,  then  the  liability  of  the 
company  shall  be  limited  to  one-half  of  the 
amount  that  would  have  been  payable  under 
this  policy  in  consequence  of  death  from  any 
other  disease." 

The  clause  stating  this  condition  immedi- 
ately succeeded  the  promise  to  pay  $172 
upon  the  death  of  the  insured,  both  the 
promise  and  the  condition  appearing  on  the 
face  of  the  policy.  The  form  had  been  ap- 
proved by  the  Commissioner  of  Insurance 
before  the  policy  was  Issued  to  Henry  Jones. 
The  defendant  pleaded  that  the  Insured,  Hen- 
ry Jones,  died  from  a  pulmonary  disease,  to 
wit:  pneumonia,  which  had  Its  beginning 
during  the  first  12  months  from  the  date  of 
the  policy,  and  tendered  $86  In  full  satisfac- 
tion of  appellant's  liability  on  the  policy. 
The  tindispnted  evidence  showed  that  the  In- 
sured did  die  fr<mi  a  pulmonary  disease, 
which  had  its  beginning  before  12  months 
had  expired  from  the  date  of  the  policy. 
The  county  court  gave  Judgment  for  appellee 
Katie  Smalley  against  appellant  for  the  full 
principal  sum  of  $172,  besides  Interest,  pen- 
alty, and  attorney's  fee,  and  this  Judgmoit 
was  affirmed  by  the  Galveston  CV>urt  of  Civil 
Appeals. 

Pending  conslderatioa  of  a  motimi  for  re- 
hearing, the  honorable  Court  of  (3i^'tl  Ap- 
peals tias  certified  to  tliis  court  the  following 
questions: 

Question  1.  Is  the  clause  of  the  policy  here- 
inabove set  out  in  contravention  of  article  4742. 
Bevised  Statutes  1911,  and  is  the  same  for  that 
reason  void? 

Question  2.  Is  the  construction  of  the  stat- 
ute, as  applied  to  this  policy,  so  doubtful  that 
the  ruling  of  the  -Insurance  Commissioner  is 
binding  upon  the  courts? 

We  answer  "Yes"  to  question  1  and  "No" 
to  question  2. 

Subdivision  3  of  article  4742  of  the  Re- 
vised Statutes  of  1911  provides  that  no  policy 
of  life  insurance  shall  be  Issued  or  delivered 
in  this  state,  or  be  Issued  by  a  life  insurance 
company  incorporated  under  the  laws  of  this 
state,  if  It  contains — 

"a  provision  for  any  mode  of  settlement  at  ma- 
turity of  less  value  than  the  amounts  insured 
on  the  face  of  the  policy,  plus  dividend  addi- 
tions, if  any,  less  any  indebtedness  to  the  com- 
pany on  the  policy,  and  less  any  premium  that 
may,  by  the  terms  of  the  policy,  be  deducted; 
provided,  that  any  company  may  issue  a  policy 
promising  a  benefit  less  than  the  full  benefit  m 
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case  of  tho  death  of  the  insured  hj  his  own 
hand  ^hUe  sane  or  Insane,  or  by  following  -stat- 
ed hazardous  occapations." 

[1]  The  emphatic  language  that  "no  poUcy 
of  life  insurance"  shall  be  issraed  or  delirered 
in  thto  state,  containing  prohibited  proTlr 
slons,  does  not  admit  of  the  construction 
that  life  insurance  polides  may  be  issued 
in  tbis  state  containing  the  prohibited  pro- 
visions, though  issued  for  small  amopnts  and 
In  consideration  of  weekly  or  bi-weekly  pre- 
miamB.  The  policy  is  therefore  not  reliev- 
ed from  conflict  with  article  4742  merely 
because  issued  on  the  industrial  life  tnsur- 
nnce  plan. 

[2]  In  order  to  determine  the  true  mean- 
ing of  the  obscure  prohibition  against  pro- 
visions for  modes  of  settlement  of  lees  value 
than  the  amounts  Insured  oa  the  face  of  a 
life  insurance  policy,  plus  dividends  and  less 
premiums  and  other  indebtedness,  subject  to 
certain    exceptions,   resort   can   properly  be 
had  to  the  occasilon  for  the  statute's  enact- 
ment, and  to  the  remedy  it  was  designed  to 
afford,  and  to  all  the  words  of  the  statute. 
It  was  formerly  usual  for  policies  of  Ufe 
insurance    to    contain    nunjerous   conditions 
on  which  the  amount  or  amounts  promised 
to  be  paid  on  the  death  of  the  insured  might 
be  reduced  or  entirely  defeated.    Among  com- 
mon   conditions  were  those  relating  to  the 
insured's  occupation,  liabits,  residence,  and 
suicide.    Not  Infrequently  the  amount  of  the 
Insurance  was  stated  in  bold  type,  on  the 
face  of  the  policy,  while  the  conditions  were 
Inconspicuously  put  on  the  back.    Suth  pol- 
icies could  be  used  to  lead  the  unwary  into 
the  belief  that  they  held  enforceable  prem- 
ises of  real  and  substantial  benefits,  when 
the  promises  were  so  limited  and  conditioned 
as  to  have  slight  actual  value.    In  this  way 
premiums  could  be  collected  from  the  insur- 
ed In   exchange  for  apparent,  rather  than 
real,  obligations  on  the  part  of  the  insurers. 
The  above  were  evils  to  be  remedied  by  the 
statute,  which  was  enacted  in  the  interest  of 
the  Insured.     To  accomplish  the  legislative 
intent,  the  language  of  the  statute  must  be 
given  such  signification  as  to  afford  a  rea- 
sonable remedy  for  these  evils.    The  public 
policy  declared  Is  that  the  amounts  promised 
to  be  paid  on  the  death  of  the  Insured  are 
not  to  be  withheld  nor  diminished  under  lim- 
itations or  conditions,  except  to  the  ext«it 
of  subsisting  indebtedness  to  the  insurer,  in- 
cluding premiums,  save  in  the  specially  enu- 
merated instances  of  the  insured's  death  by 
suicide  or  from  following  specified  hazard- 
ous occupations.    In  this  way  the  contract  in 
this  state  as  to  benefits  from  life  insurance 
is  rendered  simple  and  easily  understood  by 
all,  Including  those  lacking  legal  or  business 
experience. 

The  Legislature  deemed  it  necessary  to  ex- 
cept from  the  operation  of  the  statute  pro- 


visions  for  the  reduction  of  promised  benefits 
where  the  insured  met  bis  death  by  his  own 
hand  or  by  the  pursuit  of  a  hazardous  oc- 
cupation. The  exceptions  make  plain  the 
Intent  that  the  statute  should  apply  in  all 
cases  not  excepted,  and  remove  any  doubt  as 
to  the  correctness  of  our  interpretation. 

If  the  statute  carried  no  interdiction 
against  conditions  on  the  face  of  the  lioUcy 
reducing  the  promised  benefits,  there  was  no 
need  of  the  proviso  permitting  reductions  in 
the  event  of  deaths  from  suicide  and  haa- 
ardous  occupations.  Hence  the  rule  which 
requires  that  significance  and  effect  be  given 
to  every  express  provision  of  a  statute  for- 
bids the  construction  that  the  first  portion  of 
subdivision  3  contained  nothing  to  prevent 
the  insertion  of  such  conditions  or  limita- 
tions for  the  diminution  of  the  death  bene- 
fit as  might  be  agreed  upon  by  the  parties. 

The  object  of  the  statute  being  to  prevent 
insurers  from  accomplishing  a  diminution  in 
the  payments  promised,  except  as  expressly 
authorized,  It  is  mandatory.  To  give  effect 
to  the  inhibited  clauses  would  be  to  abrogate 
6r  evade  the  statute.  Provisions  inconsistent 
with  the  statute  are  void.' 

[3]  Having  proper  regard  to  governing 
rules,  the  construction  of  tbis  statute  is  not 
involved  in  such  doubt  as  to  make  control- 
ling the  ruling  of  the  Insurance  Commls- 
sicmer  in  approving  the  policy  form.  Ramsey 
v.  Tod,  Secy,  of  State,  95  Tex.  626^  69  S.  W. 
133,  03  Am.  St.  Rep.  876. 

Our  conclusions  are  in  accord  with  those 
which  led  to  an  aflb'mance  of  the  judgmrat 
of  the  trial  court  by  the  Galveston  Court  of 
CivU  Appeals,  as  well  as  with  the  opinlmi  of 
the  Texarkana  Court  of  Civil  Appeals  in  the 
case  of  American  Natl.  las.  Co.  t.  Hawkins, 
189  S.  W.  330. 


HARTT  V.  YTURIA  CATTLE  CO.  et  al. 
(No.  205-3287.) 

(CommisBion  of  Appeals  of  Texas,  Section  B. 
March  16,  1921.) 

Appeal  and  error  <es>43 — Supreme  Court  beltf 
without  Jurisdiction  of  writ  of  error  to  Conrt 
of  Civil  Appeals  involving  point  of  admissi- 
bility of  evidence. 
Under  the  Laws  1917,  c.  75  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art  1521),  relative  to  the 
Jurisdiction  of  the  Supreme  Court,  and  pro- 
viding the  court  shall  have  jurisdiction  in  any 
other  case  in  which  it  is  made  to  appear  that 
an  error  of  law  has  been  committed  by  the 
Court  of  Civil  Appeals  of  such  importance  to 
Qie  jurisprudence  of  the  state  as  in  the  opin- 
ion of  the  Supreme  Court  requires  correction, 
the  Supreme  Court  has  no  jurisdiction  of  writ 
of  error  to  a  Court  of  Civil  Appeals  in  an  ac- 
tion  for  failure  of  guaranty  that  cattle  sold 
were  immune  from  tick  fever,  brought  against 
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•  seller  and  its  agents,  wbere  the  daimed  error 
of  the  Court  of  Civil  Appeals  was  in  holding 
admissible  certain  evidence  of  custom  as  to 
making  sach  guaranties,  the  jury  having  found 
that  tile  alleged  gntkranties  were  not  made, 
■ad  tbe  decision  of  the  point  bj  the  jury  not 
having  turned  on  the  evidence  of  custom. 

Error  to  Court  of  Oivll  Appeals  of  Seconfl 
Suprane  Jndiclal  District 

Action  by  W.  E.  Hartt  against  the  Ttnria 
Cattle  Company  and  others.  From  Judgment 
for  defendants,  plalntifT  appealed  to  the 
Court  of  Civil  Appeals,  which  affirmed  (210 
8.  W.  612),  and  plaintiff  brings  error.  Writ 
of  error  dismissed. 

Templeton  &  Milam,  of  Fort  Wortb,  for 
plaintia  In  error. 

B.  K.  Goree  and  Mctiean,  Scott  &  McLean, 
all  of  Fort  Wortb,  B.  B.  Creager,  of  Browns- 
Tllle,  and  B.  S.  Garrett,  of  Fort  Worth,  for 
defendants  in  error. 

POWBIX,  J.  This  Is  an  action  in  dam- 
ages. Instituted  In  the  district  court  of  Tar- 
rant county,  Tex.,  by  W.  B.  Hartt  against  the 
Ttnria  Cattle  Company,  tbe  George  B.  Barse 
Live  Stock  Commission  Company,  and  ^ 
Cobn.  Tbe  action  Is  based  upon  the  breach 
of  an  alleged  contract  of  guaranty  as  well  as 
alleged  f^lse  and  fraudulent  representatians 
made  by  Cohn  to  the  agents  of  Hartt  in  the 
sale  of  certain  cattle.  The  opinion  of  the 
Court  of  Civil  Appeals,  reported  In  210  S.  W. 
612,  contains  a  rather  complete  statement  of 
tbe  nature  of  tbe  actl(»,  the  pleadings  filed, 
and  the  Jury's  verdict.  We  shall  not,  there- 
fore, give  any  extended  statement  of  that 
kind  here,  but  will  content  ourselves  with  a 
brief  survey  of  the  case  as  more  especially 
applicable  to  tbe  questl<Hi  raised  In  the  peti- 
tion for  writ  of  error  filed  in  tbe  Supreme 
Court 

The  Tturla  Cattle  Company  of  Brownsville 
In  December,  1916,  shipped  a  car  of  cattle  to 
the  George  R.  Barse  Live  Stock  Commission 
C<»npany  of  Fort  Worth,  authorizing  the  con- 
signee to  sell  the  same  on  tbe  usual  commis- 
sion and  in  the  customary  way.  The  commis- 
sion company  promptly  undertook  its  task, 
and  its  agent,  Cohn,  was  in  charge  of  the 
sale.  He  went  on  the  market  and  Stock  Ex- 
change, where  be  met  one  W.  E.  Toung,  who 
was  acting  as  agent  of  W.  E.  Hartt  in  the 
purchase  of  certain  cattle.  The  latter  desired 
to  send  most  of  the  cattle  to  bis  ranch  near 
Lovelady,  Houston  county,  Tex.,  which  was  in 
the  so-called  "tick  belt"  Early  in  the  nego- 
tiations involving  the  purchase  of  the  cattle 
tbe  controversy  arose  as  to  whether  or  not 
the  same  were  from  the  tick  country  and 
safe  to  be  shipped  Into  a  similar  section. 
Toung  admitted  that  the  cattle  appeared  to 
be  clean  and  free  from  ticks,  and  therefore 
doubted  the  advisability  of  tbe  purchase.  He 
testified,  however,  that  Cohn  represented 
them  to  be  ticky  cattle  and  safe,  and  that  he 
would  guarantee  them  to  be  sate  tot  location 


In  tbe  tlcky  country.  Hartt  alik>  tratlfled 
that  officers  of  tbe  commission  company  made 
similar  representations  and  guaranties  lo 
him.  Cohn  and  the  said  officers  were  as 
vigorous  in  their  denial  that  any  such  conver- 
sations ever  occurred.  At  any  rate,  Totmg, 
acting  for  Hartt  purchased  and  paid  for  134 
head  of  said  cattle.  The  commission  com- 
pany deducted  its  usual  commission  and  re- 
mitted the  net  proceeds  to  the  Tturla  Cattle 
Company.  Hartt  shipped  90  of  said  cattle  to 
Houston  county.  Shortly  thereafter  they  all 
became  afflicted  with  ticks  and  fever.  Sixty- 
five  of  them  died.  Involving  an  alleged  loss 
of  $2,860  to  Hartt  The  remaining  26  depre- 
ciated in  value  by  reason  of  their  suffering  to 
the  alleged  extent  of  $S00.  Hartt  claimed  a 
stiU  further  damage  of  $300  Incurred  in  hav- 
ing the  cattle  treated  while  they  were  down. 
He  sued  all  three  defendants  for  a  total  dam- 
age of  $3,6G0.  All  tbe  pa,raeB  to  the  suit,  as 
well  as  the  witnesses,  were  experienced  deal- 
ers In  cattle,  and  especially  on  the  Fort 
Worth  Exdiange. 

The  case  was  tried  in  the  lower  court  be- 
fore a  jury  and  submitted  on  special  issaes. 
Tbe  jury  answered  all  questions  against  the 
contentimi  of  plaintiff  in  error,  including  a 
finding  that  no  representations  or  guaranties 
were  made  by  defendant  Cobn  or  the  com- 
mission company  as  alleged  by  Hartt  and 
Toung.  The  court  entered  judgment  for  the 
defendants  in  error,  and  Hartt  perfected  his 
appeal  to  the  Court  of  Civil  Appeals,  where 
the  judgment  of  the  lower  court  was  duly 
affirmed.  He  then  brought  tbe  case  to  the 
Supreme  Court  on  writ  of  error. 

It  is  admitted  by  all  the  parties  that  tbe 
controlling  question  on  this  appeal  is  whether 
cr  not  testimony  of  custom  on  tbe  Fort 
Worth  Stockyards  was  admissible  in  evi- 
dence. As  heretofore  stated,  the  action  was 
based  upon  an  alleged  express  contract  of 
guaranty,  orally  made,  by  Cohn  and  tbe  oom- 
misslon  company  to  Toung  and  Hartt  ami 
certain  representations  made  in  connection 
therewith,  Hartt  alleged  that  Cobn  gave 
such  guaranties,  and  that  in  so  doing  he  was 
acting  as  agent  of  the  Tturla  Cattle  Company 
and  the  Barse  Live  Stock  Commission  Com- 
pany, and  that  each  company  bad  either  ex- 
pressly authorized  him  to  do  so,  or  that  bis 
action  was  In  tbe  apparent  scope  of  his  au- 
thority. Both  companies  denied  the  making 
of  the  statements  by  Cohn  and  said  he  never 
bad  any  authority,  express  or  implied,  to 
make  them,  if  be  did.  The  Tturla  Cattle 
Company  pleaded  that  it  did  not  know  Cohn. 
that  It  had  authorized  tbe  Barse  Commission 
'Company  to  market  tbe  cattle  In  the  usual 
and  customary  way,  that  if  a  sale  was  made 
In  any  other  way,  tbe  commission  company 
was  liable  to  Hartt  and  asked  for  judgment 
over  against  tbe  said  commission  company 
for  such  amount  If  any,  as  Hartt  might  re- 
cover against  the  cattle  company.  The  cattle 
company  was  permitted  to  prove,  over  the  ob- 
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jection  of  connsel  for  Hartt,  tlut  it  was  Ir- 
relevant and  immaterial,  that  it  was  not  cua- 
tomary  for  commission  companies  or  their 
Balesmen  on  the  Fort  Worth  yards  to  make 
such  representations  and  guaranties  as  al- 
leged by  Hartt;  that  they  never  did  so  in 
fact.  In  overruling  counsel's  objection  to 
this  testimony,  the  trial  court  said  it  was  ad- 
missible in  any  event  on  the  issue  of  api>ar- 
ent  Bc<^e  of  the  agent's  authority.  Counsel 
for  Hartt  made  no  request  of  the  court  to 
limit  the  efCect  of  such  evidence. 

The  Court  of  Civil  Appeals  refused  to  com- 
mit Itself  definitely  to  the  proposition  that 
the  evidence  in  question  was  admissible  for 
all  purposes,  but  held  that  it  was  undoubted- 
ly admissible  as  bearing  upon  the  issues  in- 
volved between  the  cattle  company  and  com- 
mission company  on  the  cross-action  filed  by 
the  former  over  against  the  latter. 

We  do  not  think  the  Supreme  Court  has 
jurisdiction  of  this  case. 

In  the  first  place,  the  petition  for  writ  of 
error  sets  up  "grounds  of  Jurisdiction"  as 
follows: 

"The  case  is  one  of  which  the  JurigdJction 
of  the  Court  of  Civil  Appeals  is  not  final  under 
article  1591  of  tke  Revised  Statutes  of  Texas, 
the  amount  sought  to  be  recovered  being  in 
excess  of  $1,000.  The  Supreme  Court  has  ju- 
risdietion  because,  as  your  petitioner  conceives 
and  here  avers,  the  Court  of  Civil  Appeals  in 
its  dectrion  herein  rendered  committed  ma- 
terial error  and  made  erroneous  rulings  upon 
questions  of  substantive  law  involved  in  the 
case,  which  were  material  to  petitioner's  cause 
of  action,  vis." 

It  Is  evident  that  counsel  was  complying 
with  subdivision  6  of  article  1521  of  Ver- 
non's Sayles'  Revised  Civil  Statutes  of  Tex- 
as, known  as  the  Act  of  1918.  However,  on 
July  1, 1917,  the  latter  act  was  superseded  by 
the  act  of  1917  (Laws  1917,  c.  75  tVernon's 
Ann.  Civ.  St  Supp.  1918,  art.  1621]).  The  new 
act  reads  in  part  as  follows: 

"In  any  other  case  in  which  it  is  made  to 
appear  that  an  error  of  law  has  been  commit- 
ted by  the  Court  of  Civil  Appeals  of  such  im- 
portance to  the  jurisprudence  of  the  state, 
as  in  the  opinion  of  the  Supreme  Court  re- . 
qnires  correction,''  etc. 

The  petition  for  writ  of  error  In  this  case 
was  filed  in  the  Court  of  Civil  Appeals  Feb- 
ruary 17, 1919,  and  should  have  conformed  to 
the  act  of  1917,  as  aforesaid.  The  failure  so 
to  do  was  doubtless  due  to  an  oversight  on 
part  of  counsd,  and  we  attach  no  importance 
to  it.  That  matter  is  purely  formal  and  tech- 
nical. C<»siderlng  the  jurisdictiODal  question 
upon  Its  merits  as  shown  by  the  petition  for 
the  writ  in  considerable  detail,  we  stfll  think 
the  Supreme  Conrt  has  no  jurisdictiou  of  this 
cause.  The  petition  is  confined  solely  to  an 
attack  upon  the  action  of  the  trial  court  in 
admitting  certain  testimony.  Now,  what  was 
the  evidenoB  In  qnestlon  and  what  was  its  im- 


portance or  bearing  upon  the  real  question 
at  Issue?  The  action  was  based  upon  alleged 
representations  and  guaranties  made  by  the 
seller  to  the  purchaser.  The  Jury  found  they 
were  not  made.  That  being  true,  the  case 
was  settled  by  that  finding.  The  case  did  turn 
upon  that  point  But  did  the  decision  of  that 
point  by  the  Jury  turn  up«i  the  evidence  of 
custom?  We  do  not  think  it  can  be  said  that 
It  did.  There  were  three  witnesses  giving 
direct  testimony  that  they  were  present,  and 
no  such  statements  or  guaranties  were  made. 
On  the  other  hand,  there  were  three  who 
gave  direct  evidence  that  they  were  present, 
and  that  said  representations  and  guaranties 
were  made.  No  rights  were  asserted  t^  rea- 
son of  the  alleged  custom;  and  the  only  pur- 
pose of  the  evidence  of  such  custom  was  to 
discredit  and  cast  a  doubt  upon  the  evidence 
that  the  agreement  declared  uiwn  was  made, 
and  to  corroborate  the  evidence  that  no  such 
agreement  was  made.  T^ie  evidence  of  cus- 
tom was  only  a  circumstance  impeaching  in 
its  nature.  It  could  only  have  operated  as 
a  circumstance  to  sustain  the  testimony  of 
those  who  said  the  guaranties  were  not 
made.  The  various  witnesses  to  the  trans- 
actloiT  were  present  before  the  jury,  and  the 
Jurors  doubtless  dedded  the  question  at  Issue 
by  observing  these  witneses  and  weighing 
their  testimony.  We  think  it  would  be  un- 
reasonable to  say  that  the  decision  of  this 
question  turned  upon  this  circumstantial  and 
impeaching  testimony  involving  custom.  If 
we  are  correct  in  this  view,  then  under  the 
decision  of  the  Supreme  Conrt  in  the  case  of 
Smith  V.  Butcher,  223  S.  W.  166,  the  said 
court  is  without  jurisdiction  of  the  case  at 
bar,  unless  It  extends  its  Jurisdiction  under 
the  said  act  of  1917  to  cover  a  wider  range 
of  cases  than  did  the  act  of  1913.  Chief 
Justice  Phillips  wrote  the  opinion  in  the  case 
of  Smith  V.  Butcher,  supra,  and  said: 

"That  ruling  relates  purely  to  the  admissi- 
bility of  certain  testimony.  The  case  cannot  be 
said  to  turn  upon  this  testimony.  A  question 
of  substantive  law  is  not  presented." 

This  authority  has  been  reiterated  in  vari- 
ous decisions  by  the  Commission  of  Appeals. 
We  refer  to  the  following:  Slaton  v.  Bank 
of  Plainview,  221  S.  W.  955;  Langford  v. 
Newsom,  220  S.  W.  544;  Texas  City  Trans- 
portation Co.  V.  Winters,  222  S.  W,  541. 

It  Is  true  that  the  act  of  1913  was  being 
construed  by  the  Supreme  Court  In  the  case 
of  Smith  V.  Butcher,  supra.  We  have  not 
found  any  decision  of  said  court  construing 
the  act  of  1917  with  special  reference  to  as- 
suming Jurisdiction  of  evidence  questions. 

However,  in  the  case  of  Decker  v.  Klrllcks 
(Sup.)  216  S.  W.  385,  Chief  Justice  Phillips, 
construing  subdivision  6  of  the  act  of  1917, 
speaks  as  follows: 

"If  we  have  Jurisdiction  to  review  this  hold- 
ing of  the  Court  of  CSvil  Appeals,  it  is  in  virtue 
of  subdivision  6  of  artide  1521  as  amended 


Digitized  by 


Google 


654 


228  SOUTHWESTERN  HEPORTEB 


(Tex. 


by  the  act  of  1917  (chapter  76),  by  which  the 
appellate  jurisdiction  of  the  Supreme  Court  is 
now  governed;  that  is,  it  must  appear  that  the 
ruling  constitutes  'an  error  of  law  ♦  *  •  of 
such  importance  to  the  jurisprudence  of  the 
state  as  in  the  opinion  of  the  Snpreme  Court 
requires  correction.'  The  amendment  of  this 
subdivision  by  the  act  of  1917  was  plainly  in- 
tended to  further  limit  the  jurisdiction  of  the 
Supreme  Court  as  conferred  by  the  act  of  1913. 
Whether  the  Court  of  Civil  Appeals  'has  er- 
roneously declared  the  substantive  law  of  the 
case'  is  no  longer  the  test  as  applied  to  cases 
falling  within  the  subdivision.  The  amendment 
declares,  in  effect,  that  it  is  not  enough  that 
the  error  of  law  be  obvious,  in  the  opinion  of 
the  Supreme  Court,  nor  that  it  be  of  impor- 
tance to  the  aggrieved  party,  nor  that  its  cor- 
rection be  necessary  in  the  view  of  the  Su- 
preme Court  to  prevent  an  injustice  in  the 
immediate  case,  nor  even  that  it  be  'of  im- 
portance' to  the  jurisprudence  of  the  state. 
For  the  Supreme  Court  to  be  invested  with 
the  power  to  revise  the  ruling,  it  is  required 
that  it  amount  to  an  error  of  law  'of  such  im- 
portance' to  the  jurisprudence  of  the  state 
as  in  the  opinion  of  the  court  requires  cor- 
rection. This  clearly  presupposes  a  ruling  of 
such  erroneous  consequence  aa,  if  permitted 
to  stand,  would  constitute  a  serious  departure 
from  the  established  law  or  introduce  a  doc- 
trine violative  of  fundamental  principles. 

"Whatever  may  be  the  difficulties  of  its  ad- 
ministration, this  is  the  theory  and  plain  mean- 
ing of  the  amendment.  It  is  the  written  law, 
and  our  duty  is  to  give  it  effect." 

It  Is  trae  that  the  act  of  1017  does  not 
specifically  provide  that  the  error  of  law 
must  be  one  of  substantive  law  in  order  to  be 
subject  to  review  by  the  Supreme  Coxirt,  but 
it  does  provide  many  restrictions  (hat  were 
absent  in  the  act  of  191S.  In  fact,  the  Legis- 
lature has  given  to  the  Supreme  Court  a 
large  measure  of  discretion  In  determining 
its  own  jurisdiction  In  this  connection.  As 
we  interpret  the  rule  laid  down  in  iDecker  v. 
KirlickB,  supra,  it  is  the  view  of  the  Supreme 
Court  that  an  error  of  law  must,  at  least, 
rise  to  the  dignity  of  being  one  of  substan- 
tive law,  before  being  subject  to  review  and 
correction  by  said  court.  Not  only  that,  but 
not  all  errors  even  of  substantive  law  are 
now  within  its  jurisdiction. 

The  Supreme  Court  having  stated  in  the 
case  just  above  mentioned  that,  in  its  view, 
it  was  the  intention  of  the  Legislature  in 
passing  the  act  of  1917  to  further  limit  and 
restrict  its  jurisdiction,  we  do  not  think,  tlic 
Supreme  Court  would,  in  any  event,  depart 
from  its  opinion  in  Smith  v.  Butcher,  supra, 
In  such  a  way  as  to  enlarge  Its  jurisdiction  of 
cases  involving  only  the  admissibility  of  tes- 
timony. 

It  follows  from  what  has  been  said  that  we 
think  the  Supreme  Court  is  without  jurisdic- 
tion of  this  cause,  and  that  it  should  be  dis- 
missed for  that  reason,  and  we  so  recom- 
mend. 


PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
judgment  of  the  Supreme  Court. 


WILLIAMS  et  al.  v.  BALDWIN  et  al.  (No. 
182-3216.) 

(Commission  of  Appeals  of  Texas,  SectioB  A 
March  2,  192L) 

\.  Contracts  «=:»289— Archlteets'  refusal  to  Is- 
sue certificates  conclusive  as  betweaa  pris- 
clpal  and  surety. 
In  owner's  action  on  contractor's  bond  in 
which   contractor's   sureties    claimed   to    have 
been  discharged  by  owner's  payments  to  con- 
tractor without  certificates  of  ardiiteetB  in  vio- 
lation of  the  building  contract  the  actitKa  of 
the  architects  in  refusing  to  issue  the  certifi- 
cates before  contractor  made  such  payments 
heUb  conclusive  as  to  contractor  not  being  en- 
titled   thereto    in    absence    of    allegations    of 
fraud,   misconduct,  or  such   gross  mistake  as 
would  imply  bad  faith  on  the  part  of  architects. 

2.  Constitutional  law  «=3276— Mockaaios'  llent 
^=33 1 2— Statute  requiring  owner  to  take  bond 
from  contractor  l|^d  unconstitutional. 

Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
5623a,  requiring  owner  to  take  bond  from  c«»- 
tractor,  helA  unconstitutional  as  an  unwarrant- 
ed interference  with  tbe  right  of  contract 

3.  Principal  and  surety  ®=>II7— Suretios  di«- 
cbarged  by  owner's  unauthorized  payment 

Payments  by  owner  to  contractor  without 
certificates  of  architects  without  sureties'  con- 
sent in  violation  of  bond  AeM  to  discharge  sure- 
ties. 

4.  Principal  and  surety  «=»t  17— Sureties  not 
discharged  from  liability  to  matorialmeo  and 
laborers  by  owner's  payments  to  contractor 
In  violation  of  bond. 

Where  contractor's  bond  taken  by  owner 
voluntarily  and  not  in  compliance  with  Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  6623a,  requiring 
owner  to  take  bond,  included  materialmen  and 
laborers  as  obligees,  and  was  conditioned  for 
the  payment  of  claims  for  labor  performed  and 
material  furnished,  the  sureties  were  not  dis- 
charged from  liability  to  laborers  and  material- 
men by  reason  of  owner's  payments  to  contrac- 
tor in  violation  of  the  bond  unless  materiaimeo 
and  laborers  Icaew  of  such  violation  at  the  time 
of  furnishing  the  material  and  performing  the 
labor. 

5.  Mechanics'  lions  «=>3I3— Contraotar's  bond 
held  to  have  been  taken  by  owner  voluntarily 
without  statutory  compulsion. 

Contractor's  bond  providing  that,  "in  order 
to  secure  compliance  by  tbe  contractors  with 
eadi  and  all  of  bis  obligations  and  covenants, 
they  have  this  day  entered  into  l>ond,  payable 
to  the  owner,  in  the  sum  of  $5,000,"  heM  to 
have  been  taken  by  owner  voluntarily  and  with- 
out statutory  compulsion  under  Vernon's  Ann. 
Civ.   St.   Supp.  1918,   art   5623a. 
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Error  to  Court  of  Oivil  A^eals  at  Sixtb 
Supreme  Judicial  District. 

Snlt  by  A.  P.  Baldwin  and  otbera  against 
B.  B\  Williams  and  otbera.  Judgment  ren- 
dered was  affirmed  by  Court  of  CItU  Appeals 
(202  S.  W.  975),  and  R.  F.  WlUlams  and  oth- 
ers bring  error.  Judgments  of  district  court 
and  Court  of  Civil  Appeals  affirmed  in  part 
and  reversed  In  part 

J.  A.  Ballock  and  Richards  &  Watklns,  all 
of  Athens,  for  plaintiffs  in  error. 

Marsh.  &  Mcllwaine  and  Simpson,  Lasseter 
&  Gentry,  all  of  G^ler,  for  defendants  In  er- 
ror. 

SPENCER.  J.  In  ccmsideratlon  of  the 
sam  of  $10,250,  the  Davis  Constmction  Com- 
pany, a  copartnership,  composed  of  F.  B.  Da- 
vis and  J.  D.  McCuUum,  contracted  in  writ- 
iDg  to  erect  for  A.  P.  Baldwin,  defendant  in 
error,  an  apartment  house  in  the  city  of  Ty- 
ler, Tex.  To  secure  its  proper  construction, 
a  bond  was  executed  with  plaintiffs  in  error 
Williams,  Pattersoa,  and  Underwood  as 
sureties  thereon,  by  the  terms  of  which  they 
obligated  themselves  to  make  good  any  de- 
fault of  the  construction  company. 

On  January  22,  1916,  the  constructicm 
company  refused  to  proceed  with  the  erection 
of  the  building,  which  fact  was  certified  by 
the  architects.  Whereupon  defendant  in  er- 
ror Baldwin  took  charge  of  and  completed 
the  building  at  a  cost  to  himself  of  $1,354.- 
Tl  in  excess  of  the  contract  price,  and  in 
addition  there  were  various  claims  of- mate- 
rialmen and  laborers  unpaid  amounting  to 
13,611.12  above  the  contract  price. 

Defendant  In  error  Baldwin  sued  defend- 
ants Davis  and  McCuUum  and  plaintiffs  in 
error  upon  the  bond  for  the  amount  thus 
paid  out  by  him  and  Joined  as  defendants  in 
the  action  the  materialmen  and  laborers 
whose  claims  were  unpaid,  and  prayed  that 
they  be  required  to  litigate  their  rights  ac- 
cruing under  the  terms  of  the  bond  against 
plaintiffs  in  error  and  Davis  and  McCuUum. 

The  various  materialmen  and  laborers  an- 
swered seeking  recovery  upon  the-  bond.  De- 
fendants Scott,  Cideman,  and  Lydick  and 
Books,  composing  the  firm  of  Lydick  Roofing 
Company,  in  addition  to  seeking  recovery  up- 
on the  bond,  alleged  compliance  with  the 
statute  fixing  a  lien  upon  a  certain  lot  be- 
longing to  Baldwin,  which  lien  was  sought 
to  be  foreclosed. 

Plaintiffs  in  error  resisted  liability  upon 
the  grounds:  (1)  That  the  plans  and  specifi- 
catlcHJs,  which  were  made  a  part  of  the  bond, 
required  that  all  payments  by  Baldwin  to 
the  company  should  be  made  only  when  di- 
rected by  the  architects,  and  that  the  certifl- 
catea  were  at  no  time  to  exceed  75  per  cent, 
of  the  cost  of  labor  and  material  placed  in 
the  building,  and  that,  in  violation  of  such 
I>rovision8,  Baldwin  paid  to  the  construction 
company  the  sum  of  $2,102.85  without  archi- 
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tects'  certificates,  and  that  such  payment 
was  in  excess  of  the  75  per  cent  provision  of 
the  plans  and  specifications:  and  (2)  that 
Baldwin  changed  the  plans  and  specifica- 
tions In  divers  and  sundry  manners  without 
the  knowledge  or  consent  of  irfaintiffs  in  er- 
ror, and  that  such  acts  on  his  part  released 
them  from  liability. 

Upon  a  trial  before  the  court  without  the 
aid  of  a  Jury,  Judgment  was  rendered  in  fa- 
vor of  Baldwin  against  plaintiffs  in  error 
and  defendants  Davis  and  McCuUum  for  the 
sum  of  $1,165.46;  in  ftivor  of  the  various 
materialmen  and  laborers  against  plaintiffs 
in  error  and  defendants  Davis  and  McCul- 
lum  for  the  amounts  of  their  respective 
claims  and  in  favor  of  the  respective  defend- 
ants asserting  liens  against  defendant  in  er- 
ror Baldwin  foreclosing  such  liens  upon  the 
lot  beiooglng  to  Baldwin.  Plaintiffs  In  error 
alone  appealed. 

Ui)on  appeal,  the  Court  of  Civil  Appeals 
held  that  the  provisions  with  reference  to 
the  architects'  certificates  were  for  the  bene- 
fit of  the  owner  and  that  he  might  waive  that 
provision,  and  that  although  the  owner  had 
paid  the  constructlcm  company  without  cer- 
tificate or  direction  of  the  architects — the  ar- 
chitects refusing  to  give  such  certificate,  con- 
tending that  the  amount  already  paid  equal- 
ed the  75  per  cent,  contemplated  by  the  «»- 
tract — and  In  contravention  of  the  termB 
and  spedflcatlons  of  the  bond,  sa<A  pay- 
ments did  not  release  the  sureties  on  the 
bond.    202  S.  W.  975. 

The  provi^ons  of  the  plans  and  specifica- 
tions which  plaintiffs  in  error  dtilm  were 
!  violated  read: 

"That  the  sum  to  be  paid  by  the  owner  to  the 
I  contractors  for  the  sud  work  and  material 
[  shall  be  $10,250,    *     •    •    and  that  such  snm 

shall  be  paid  by  the  owner  to  the  contractors  in 
I  current  funds  atid  only  on  the  certificate  o1  the 
\  architects  [italics  ours],  no  certificate  to  exceed 
I  75  per  cent  of  tne  cost  of  labor  and  material 
!  satisfactorily  in  place  in  the  building  at  the 

time  of  the  issuance  of  such  certificates." 

I     The  bond  reads: 

I     "Know  all  men  by  these  presents:    That  w«, 
'  the  Davis  Construction   Company,  of  Athena, 
'  Tex.,  contractors,  as  principal,  Davis  Construc- 
tion Company,  consisting  of  F.  S.  Davis  and  J. 
D.  McCuUum,  and  B,  F.  WUUama,  B.  W.  Pat- 
terson, and  H.  F.  Underwood,  aU  of  Athens, 
,  Tex.,  as  sureties,  are  held  and  firmly  boimd  un- 
to Dr.  A.  P.  Baldwin,  of  Tyler,  Tex.,  owner, 
,  as  well  as  to  all  persons,  firms,  and  corpora- 
,  tions  who  may  furnish  material  for  or  perform 
'labor  on  the  work,  building,  or  improvement 
I  contemplated  in  a  certain  contract  mentioned, 
in  the  sum  of  five  thousand  doUars  ($6,000.00), 
lawful  money  of  the  United  States  of  America, 
weU  and  truly  to  be  paid  to  the  said  owner.  Dr. 
A.  P.   Baldwin,   of  Tyler,   Tex.,   and  to   such 
:  persons,  firms,  and  corporations  who  may  fur- 
nish material  for  or  perform  labor  on  the  work, 
building,  or  improvement  contemplated  in  the 
I  contract  hereinafter  mentioned,  their  heirs,  tx- 
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ecntors,  and  administrators,  Jointly  and  Mver- 
ally,  and  for  which  payment  we,  the  principal 
and  Bureties  herein,  do  hereby  jointly  and  sev- 
erally bind  ourselres,  onr  heirs,  executors,  and 
administrators,  firmly  by  these  presents, 

"The  condition  of  this  obligation  is  such  that^ 
if  the  said  Davis  Construction  Company,  con- 
tractors, of  Athena,  Tex.,  shall  well  and  truly 
keep,  perform,  and  fulfill,  all  and  every,  the 
covenants,  conditions,  stipulations,  and  a^ee- 
ments  to  be  kept,  performed,  and  fulfilled  by 
them  aa  set  fortli  and  c<mtained  in  a  certain 
contract  entered  into  by  and  between  the  said 
Davis  Construction  Company,  of  Athens,  Tex., 
aa  contractors,  and  said  Dr.  A.  P.  Baldwin,  of 
Tyler,  Tex.,  as  owner,  dated  the  29th  day  of 
September,  1915,  for  the  construction  of  the 
work,  building,  or  improvement  mentioned  in 
said  contract,  and  shall  repay  to  the  said  Dr. 
A.  P.  Baldwin,  owner,  all  sums  of  money  which 
he  may  pay  to  other  persona  on  account  of 
work  and  labor  done  or  materials  furnished, 
which  said  Davis  Construction  Company,  con- 
tractors, may  fail  to  do  or  furnish  in  accordance 
with  said  contract,  and  ahall  pay  to  the  said 
Dr.  A.  P,  Baldwin,  owner,  any  and  all  damages 
which  he  may  sustain  as  provided  in  said  con- 
tract, or  which  be  may  be  entiUed  to  under  the 
terms  of  said  contract  by  reason  of  the  mal- 
performance  or  nonperformance  on  the  part  of 
the  said  Davis  Construction  Company,  contra(> 
tors,  of  any  of  the  covenants,  stipulations,  and 
agreements  of  said  contract  on  their  part  to  be 
kept  and  performed,  and  if  the  said  Davis  Con- 
struction Company,  contractors,  shall  promptiy 
make  payment  to  all  persons,  firms,  and  cor- 
porations, supplying  them  with  labor  and  ma- 
terials in  the  prosecution  of  the  work  provided 
for  in  such  contract,  then  this  oi^gation  shall 
be  void;  otherwise  to  remain  in  full  force  and 
effect 

"This  bond  is  made  for  the  use  and  benefit  of 
all  persons,  firms,  and  corporations  who  may 
furnish  any  material  or  perform  labor  for  or 
on  account  of  said  work,  building,  or  improve- 
ment, and  they,  and  each  of  them,  are  hereby 
made  obligees  hereunder,  the  same  as  though 
their  own  proper  names  were  written  herein  as 
such,  and  they  and  each  of  them  may  nie  here- 
on." 

The  uncontradicted  testimony  of  tbe  ar- 
chitect, Bothwell,  is  that  on  January  8,  1918, 
be  refused  to  issue  any  certificates  to  the 
Davis  Construction  Company  for  the  reason 
that  it  had  received  all  that  it  was  entitled 
to  receive  under  the  contract.  The  court 
found  that  aftei:  January  8,  1916,  Baldwin 
paid  tbe  persons  and  firms  who  fumisbed 
labor  and  material  to  the  construction  com- 
pany the  sum  of  $2,102.85,  for  which  no  cer- 
tificates of  tbe  architects  were  issued. 

While  there  Is  authority  to  tbe  contrary, 
the  great  weight  of  authority  is  to  tbe  effect 
that  a  provision  in  a  building  or  working 
contract  that  the  contractor  or  builder  shall 
be  paid  as  the  work  progresses,  according  to 
tbe  amount  of  materials  furnished  or  work 
performed,  upon  certificates  to  be  made  by 
tbe  supervising  architect  or  engineer,  wheth- 
er a  percentage  U  to  be  retained  therefrom 
until  tbe  whole  is  d<Mie  or  not,  redounds  to 


the  benefit  of  tbe  surety  of  tbe  party  wbo  Is 
to  fulfill  tbe  contract,  and  upon  i>aymait  be- 
ing made  in  disregard  of  it  there  is  such  a 
d^Mirture  from  the  contract  upon  wtaidi  tbe 
undertaking  of  the  surety  Is  based  tbat,  as 
between  the  surety  and  principal,  a  noncon- 
sentlng  surety  is  released.  Fidelity  &  De- 
posit Co.  V.  Agnew,  152  Fed.  955,  82  C.  C.  A. 
106;  First  Naticmal  Bank  of  Montgomery  v. 
FideUty  &  Deposit  Co.,  145  Ala.  335,  40 
South.  415,  6  L.  R.  A.  (N.  S.)  418,  117  Am. 
St  Rep.  45,  8  Ann.  Cas.  241;  Blackburn  v. 
Morel,  13  Ga.  App.  516,  79  S.  E.  492;  A.  L. 
Morgan  et  al.  v.  Nathan  Salmon,  IS  N.  M. 
72,  135  Paa  663,  Lk  R.  A.  1916B,  407. 

"The  purpose  of  such  a  stipulation,"  says  tbe 
Third  Circuit  Court  of  Appeals  in  Fidelity  & 
Deposit  Co.  V.  Agnew,  supra,  'is  to  guard 
against  the  consequences  of  a  default  in  case 
the  principal  contract  proves  a  losing  one,  or 
the  contracting  party  for  any  reason  Cails  to 
comply,  tbe  percentage  retained,  whnre  that  is 
proved  for,  affording  additional  security; 
*  *  *  and  when  not  observed,  and  advance 
or  overpayments  are  made,  it  is  so  obviously 
to  the  prejudice  of  the  surety  tbat  It  operates 
as  a  discharge  as  matter  of  law." 

Defendant  in  error  contends  that,  inas- 
much as  tbe  trial  court  found,  wblcb  finding 
was  approved  by  the  Court  of  Olvll  Appeals, 
that  Baldwin  at  no  time  paid  to  or  for  the 
Davis  Constmctlon  Company  more  than  75 
per  cent,  of  the  amount  of  labor  and  mate- 
rial satisfactorily  in  place  in  the  building, 
tbe  payments  by  him  wltbout  certificates  of 
the  architects,  even  though  in  violation  of 
tbe  terms  of  the  contract,  did  not  operate  as 
a  release  of  tbe  sureties. 

[1]  The  honorable  Court  of  Civil  Appeals 
upheld  this  contention  upon  tbe  theory  that 
the  certificates  of  tbe  architects  are  but  evi- 
dence to  the  owner  that  the  work  and  mate- 
rial In  tbe  building  at  tbe  time  are  accord- 
ing to  the  plans  and  spedficaUons,  and,  the 
certificates  being  for  his  b«iefit,  be  mii^t 
waive  the  issuance  of  same  and  accept  other 
satisfactory  evidence,  and  tbat  It  would  be 
presumed  tbat  tbe  payment  was  upon  satis- 
factory evidence.  We  do  not  agree  to  this 
conclusion.  In  tbe  absence  of  pleadings  chal- 
lenging the  action  of  tbe  architects  in  refus- 
ing to  Issue  the  certificates  upoa  tbe  ground 
that  they  were  guilty  of  fraud,  misconduct 
or  such  gross  mistake  as  would  imply  bad 
faltb,  their  action  In  refusing  to  issue  the 
certificate  Is  final  and  con<duBlve,  as  such 
certificates  are  more  than  mere  evldmce. 
G.,  H.  &  S.  A.  Ry,  T,  Henry  &  DiUey.  66  Tex. 
685;  Kilgore  v.  Baptist  Bd.  Society,  89  Tex. 
465,  35  S.  W.  145. 

Tbat  tbe  certificates  of  tbe  ardiltect  are 
binding  upou  tbe  parties  unless  impeached 
by  fraud  Is  definitely  decided  In  tbe  case  of 
Ktlgore  ▼.  Baptist  Ed.  Society,  supra.  It  la 
there  said: 

"Under  a  firmly  established  rule  of  law,  the 
parties  having  agreed  upon  the  estimates  of  the 


Digitized  by 


Google 


Tex.)  WILLIAMS 

(MS 

architect  as  the  work  i>rogressed  as  the  means 
of  determininit  the  extent  of  performance  and 
the  amount  to  be  paid  from  time  to  time  under 
the  terms  of  tihe  contract,  such  estimates,  when 
made,  established  between  the  parties  the  fact 
found  therein.  3%ey  wer«  ttot  merely  evidenee 
from  tofttbh  a  eoitrt  or  jury  might  Ka»a  foimd 
or  ought  to  have  found  tuck  fact*,  hut  W0re 
theni*elv«»  fin^ingt  of  luoh  faet$  iy  the  snoM- 
teet,  juat  at  awardt  or  judgments  are  finding/ 
of  the  facte  of  indebtedneet  therein  etated  by 
arhitratore  or  eourte.  [Italics  ours.]  It  need- 
ed no  finding  of  the  lorjr  to  establish  the  facts 
stated  in  the  findings  of  the  architect;  and 
therefore  it  was  proper  for  the  court  to  instruct 
that  the  law  presumed  them  correct  in  the  first 
instance,  leaving  to  the  jury  the  question 
whether  defendant  had  shown  such  fans  as 
would  destroy  the  findings  of  the  architect 
*  •  *  The  only  question  for  the  jury  to  pass 
npon  with  reference  to  such  estimates  was 
whether  defendant  was  entitled  to  have  them 
set  aside  and  hdd  tor  naught  upon  the  issue 
of  fraud  presented  by  his  answer.  Unless  he 
prevailed  upon  this  issue,  he  was  in  law  con- 
cluded by  the  estimates." 

Defendant  In  error  Insists  that  the  failure 
to  comply  with  the  contract  with  reference 
to  making  payments  In  accordance  with  the 
architects'  certificates  becomes  immaterial 
because  of  the  provision  of  Acts  of  the  Thir- 
ty-Fourth Legislature,  p.  228  (Vernon's  Ann. 
Glv.  St.  Supp.  1018,  art  6623a),  which  re- 
quires the  owner  to  take  a  bond  from  the 
contractor.  Tbe  clause  of  the  statute  relied 
upon  reads: 

"Ko  change  or  alteration  in  the  plans,  build- 
ing, construction  or  method  of  payment  sliall 
in  any  way  avoid  or  affect  the  liability  cxi  said 
bond,  and  the  sureties  on  said  bond  shall  be 
limited  to  such  defenses  only  as  the  princit>al 
on  said  t>ond  could  make." 

[2]  PlalntUC  In  error  contends  that  this 
statute,  being  an  unwarranted  Interference 
with  the  right  of  contract,  is  unconstitution- 
al. In  the  light  of  the  disposition  made  of 
the  case  of  Hess  v.  Denman  Lumber  Co.,  218 
S.  W.  162,  by  the  Court  of  Olvll  Appeals,  de- 
claring the  act  unconstitutional,  and  the 
subsequent  refusal  of  a  writ  of  error  by  the 
Supreme  Court  in  that  case,  the  contention 
should  be  sustained.  The  Court  of  Civil  Ap- 
peals for  the  Seventh  District,  In  the  case  of 
Wrljjit  et  al.  v.  McAdams  Lumber  Co.,  218 
S.  W.  671,  hdd  the  statute  constitutional. 
The  latter  case  appeared  as  No.  11589  upon 
the  application  for  writ  of  error  docket,  and 
the  Supreme  Court  on  December  8,  1920,  in 
granting  the  writ  of  error,  made  this  nota- 
tion: 

"^he  statute  npon  which  we  understand  the 
Oourt  of  Civil  Appeals  rests  its  decision  was 
hdd  unconstitutional  is  Hess  v.  Denman  Lum- 
ber Co.,  218  S.  W.  laiiiby  the  Tezarkana  Court 
of  (Svil  Appeals,  in  which  No.  11669  was  re- 
fused a  writ  of  error.  We  think  the  statute 
is  nnconstitutional  as  an  unwattanted  intei^ 
ference  with  the  ri^t  to  contract,  and  for 
that  reason  grmt  the  writ." 
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[3,4]  As  between  the  prindptl  and  sure- 
ties, the  sureties  are,  because  of  the  vl<datl<m 
of  the  terms  of  the  bond  by  the  principal 
without  their  consent,  absolutdy  discharged 
from  all  liability;  but  it  Is  otherwise  as  to 
the  remaining  defendants  in  error  as  the 
bond  named  as  obligees  all  persons,  firms, 
and  corporatlmis  who  might  furnish  mate- 
rial for,  or  perform  labor  upon  the  building 
or  Improvement  contemplated  In  the  oob- 
tract. 

The  rule  is  that,  where  the  bind  names 
the  materialmen  and  laborers  as  obligees 
and  la  cooditioaed  for  the  payment  of  claims 
for  labor  performed  and  material  furnished, 
the  sureties  are  not  discharged  from  liabili- 
ty to  persons  furnishing  labor  and  material 
by  reason  of  the  owner  having  made  pay- 
ments In  violation  of  the  bond  unless  they 
knew  of  sndi  violation  at  the  time  of  fur- 
nishing the  material  and  performing  the  la- 
bor. Bjultable  Surety  Co.  t.  McMillan,  234 
V.  8.  448,  34  Sup.  Ct.  803,  68  L.  Ed.  1894;  27 
OJrc.  812,  note  74;  United  States  t.  National 
Surety  Co.,  92  Fed.  648,  84  O.  0.  A.  526. 

The  reason  for  the  rule,  as  stated  In  the 
authorities  cited.  Is  that  the  sureties  are 
charged  with  notice  that  they  are  entering 
into  a  contract  that  will  be  relied  upon  by 
persons  who  can  in  no  manner  contnd  the 
conduct  of  the  owner;  that,  when  the  owner 
has  executed  the  contract  and  taken  and 
approved  the  bond,  be  ceases  to  be  the  agent 
of  third  parties  whom  tiie  contractor  em- 
ploys In  the  execution  of  the  work  or  from 
whom  he  obtains  materials,  and  the  rights 
of  such  i)ersons  are  unaffected  by  the  subse- 
quent acts  of  the  owner  in  violating  the  pro- 
visions of  the  bond. 

[t]  Had  the  provisicxis  for  the  benefit  of 
the  materialmen  and  laborers  been  incorpo- 
rated In  the  bond  in  compliance  with  and  by 
force  of  the  statute  (article  5623a)  which  has 
subsequently  been  declared  unconstitutional, 
the  binding  force  of  such  provisions  would 
be  doubtful.  Cleveland  v.  CUementS  Bros. 
Const  Co.,  67  Ohio  St  197,  59  L.  R.  A.  775, 
98  Am.  St  Rep.  670.  However,  It  is  unnec- 
essary to  decide,  and  therefore  we  do  not 
decide,  that  question.  The  owner  had  the 
right  lndepend«it  of  any  statute  to  require 
the  bond  and  to  demand  the  Insertion  of  the 
provisions  for  the  benefit  of  the  materialmen 
and  laborers.  Article  11  of  the  contract  pro- 
vides that — 

"In  order  to  secure  compliance  by  the  con- 
tractors with  each  and  all  of  his  obligations 
and  covenants,  they  have  this  day  entered  into 
Ixmd,  payable  to  the  owner,  in  the  sum  of  five 
thousand  ($6,000.00)  doUara." 

To  our  minds,  this  provision  of  the  artlde 
quoted  excludes  any  presumption  that  the 
bond  was  taken  and  the  provisions  thereof 
incorporated  in  compliance  with  the  statute. 
The  act  of  the  owner  in  taking  the  bond 
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was,  we  think,  voluntary  and  without  statu- 
tory compulsion. 

We  recommend,  therefore,  that  the  Judg- 
ments of  the  district  court  and  Oourt  of  Civil 
Appeals  In  favor  of  defendant  in  error  Bald- 
win against  plalntltFs  in  error  be  reversed, 
and  judgment  rendered  discharging  them 
from  all  liability  in  so  far  as  defendant  in 
error  is  concerned,  and  that  otherwise  the 
judgments  of  said  courts  be  affirmed. 

PHILLIPS,  a  J.  The  Judgment  recom- 
mended in-  the  report  of  the  Oommisslon  of 
Aimeals  Is  adopted,  and  will  be  Altered  as 
the  Judgment  of  the  Supreme  Court. 


ROTSKY  V.   KELSAY  LUMBER   CO.  et   al. 
(No.    135-3033.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  2,  1921.) 

1.  Mechanics'  liens  «=>!  15(1)— Statute  as  to 
.   reservation   of  purchase  price   not  applica- 
ble to  materialmen. 

Rev.  St.  art.  5638,  dedarlDg  that  whenever 
a  mechanic  or  artisan  performs  any  service  for 
any  contractor  or  subcontractor  the  owner  shall 
reserve  10  per  cent,  of  the  contract  price  to 
secure  payment  of  such  mechanic,  and  in  event 
of  failure  the  mechanic  may  file  a  lien,  has  no 
application  to  a  materialman  asserting  an  equi- 
table asBignment  of  a  portion  of  the  contract 
price. 

2.  Appeal  and  error  €=»!  173(2)— As  to  parties 
not  appealing,  Judgment  will  stand  undis- 
turbed. 

In  an  action  where  there  were  numerous 
parties,  the  judgment  of  the  Court  of  Civil  Ap- 
peals wiU  be  affirmed  with  respect  to  those 
parties  not  questioning  it  by  writ  of  error. 

3.  Assignments  «=>85— Priority  of  ei|nltable 
assignments. 

Where  equitable  assignments  are  shown  to 
have  attached  to  fnnds  of  a  contractor  in  the 
owner's  hands  at  a  time  when  no  notice  of  lien 
claimants  had  been  brought  home  to  him,  such 
equitable  assignments  attach  to  the  funds,  and 
impound  them  for  the  benefit  of  the  assignees 
in  the  order  of  the  priority  of  date. 

4.  Mechanics'  liens  «=>  1 95— Priorities  of  me- 
chanic lien  creditors. 

Where  several  lien  creditors  showed  no- 
tice of  claim  to  the  owner  of  a  building  being 
constructed  at  a  time  when  he  held  funds  in 
excess  of  existing  lawful  demands  against  him 
sdbject  to  enforcement  in  point  of  priority,  then 
whether  their  notices  were  filed  in  point  of  time 
or  not,  if  fixation  is  completed  within  the  stat- 
utory period,  they  should  be  paid  in  full,  but 
should  the  funds  be  less  than  the  aggregate  of 
such  claims  payment  should  be  made  pro  rata. 


5.  Mechanics'  liens  «=>I96— SHbseqaentiy  flled 
liens  talce  priority  only  as  to  fnnds  there- 
after accruing. 

Where  the  owner,  after  deducting  the 
amount  of  claims  for  Uens  already  filed,  paid 
further  amounts  to  the  contractor,  sneceeding 
claims  should  be  treated  as  daims  in  the  first 
instance,  except  that  they  attach  only  to  aay 
balance  left  in  the  owner's  hands  either  from 
previous  assignments  or  liens,  but  when  the 
entire  contract  price  is  exhausted  the  owner 
cannot  be  held  for  further  payments. 

6.  Mechanics'  liens  <3=>i  15(1  >— Owner  llabls 
who  pays  eat  moneys  subject  to  asslgnmsst 
or  lien  claims. 

Should  an  owner  of  a  building  after  notice 
of  a  i^Jaim  pay  out  to  the  contractor  funds  law- 
fully impounded,  be  becomes  personally  liable 
to  assignees,  and  his  property  becomes  bound 
to  answer  to  liens  fixed  by  diligent  claimants. 

7.  Mechanics'  liens  «=»II3(2)  —  Impounding 
dates  from  time  of  notice. 

In  case  of  liens  against  the  property  of  an 
owner  of  a  building  in  construction,  the  im- 
pounding of  funds  due  the  contractor  dates  from 
the  service  of  statutory  notice  presuming  that 
fixation  is  completed  as  required  by  statute. 

8.  Assignments  €=385— Impounding  dates  fnn 
notice  of  equitable  assignment. 

Where  funds  due  contractor  ar«i  equitabij 
assigned,  impounding  dates  from  the  date  of  the 
assignment 

9.  Moclianlon'  liens  «=»I9&-Prierity  asRong  oar- 
llest  claimants. 

Where  lien  claims  and  equitable  assign- 
ments arise  out  of  construction  of  a  building, 
diligent  claimants  are  entitled  to  priority  over 
others,  and  claimants,  who  by  their  delay  have 
allowed  the  owner  to  pay  out  funds  they  mi^t 
otherwise  have  impounded,  cannot  thereafter 
demand  that  they  share  with  diligent  claim- 
ants. 

Error  to  (3ourt  of  Ovll  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  the  Kelsay  Lumber  Compeny 
against  S.  Botsky  and  others,  others  inter- 
vening. On  ai^al  by  plaintiff  and  others, 
the  Judgment  was  affirmed  in  part  and  In 
part  reversed  and  rendered  by  the  Oort  of 
avU  Appeals  (178  S.  W.  837),  and  defendant 
Botsky  brings  error.  Judgments  of  Court  of 
Civil  Appeals  and  District  Court  afitaned  in 
part  and  in  part  reversed  and  remanded. 

Baskin,  Dodge  &  Eastus  and  McLean,  Scott 
ft  McLean,  all  of  Fort  Worth,  for  plaintiff  In 
error. 

Thompson  ft  Barwise,  at  Fort  Worth,  for 
defendant  in  error. 

Harris  &  Young,  of  Port  Worth,  for  defend- 
ant in  error  Fidelity  ft  Deposit  Ckx  of  Mary- 
land. 

J.  W.  Stitt,  of  Forb. Worth,  for  defendant 
In  error  Pressley  ft  JWfcson. 

SADLBR,  P.  J.  This  aoUoo  waa  InltUted 
by  the  defendant  in  error  Kelsay  Lumber 
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Company  to  recover  from  S.  Rotsky,  as  own- 
er, and  the  Fidelity  &  Deposit  Company  of 
Maryland,  as  surety,  an  account  of  $3,167.65 
lor  material  furnished  by  it  under  purchase 
by  W.  H.  Helm,  as  contractor  under  the  own- 
er for  the  erection  of  two  buildings  on  lots 
owned  by  Hotsky  In  Fort  Worth,  Tex.  The 
deposit  company  was  sued  as  surety  upon  the 
bonds  given  by  Helm  to  Rotsky  In  assurance 
of  performance  of  his  contract.  Helm  Is  not 
sued  by  any  of  the  iwrtles ;  there  being  prop- 
er allegations  showing  that  he  was  dead  and 
his  estate  Insolvent 

Plaintiff  based  Its  demand  against  Rotst^ 
upon  an  equitable  assignnDent  to  it  by  Helm 
of  sufficient  of  the  contract  price  to  cover  Its 
a<xx)unt,  charged  to  have  been  ^ven  verbally 
May  28, 1912,  also  on  Rotsky's  personal  prom- 
ise to  answer  for  Helm's  obligatloo,  and  In 
virtue  of  a  materialman's  Uen  fixed  upon  the 
property  of  Rotsky.  Plaintiff  undertook  to 
bold  the  deposit  company  by  reason  of  its 
bonds  of  assurance  for  performance  of  the 
bnilding  contracts  by  Helm. 

Rotsky  also  by  cross-acticm  sought  to  hold 
the  bond  company  for  penalties  for  failure  of 
contractor  to  complete  buildings  within  time 
specified  in  the  contracts,  and  also  lor  any 
amounts  which  he  might  have  to  pay,  not  only 
by  reason  of  plaintiff's  suit,  but  upon  other 
claims  which  be  impleaded  for  adjudication. 

The  dei)oslt  company  claimed  that  it  had 
been  released  because  of  a  violation  of  the 
contracts  by  Rotsky  in  paying  to  the  con- 
tractor, without  its  consent,  more  than  76  per 
cent,  of  the  contract  price  of  the  buildings, 
and  also  by  reason  of  his  failure  to  reserve 
10  per  cent  of  the  contract  price,  as  required 
by  statute.  It  further  denied  such  privy  ol 
the  Interveners  to  the  contracts  between  Rot- 
sky and  Helm  as  entitled  them  to  protectloa 
under  the  bond,  except  as  such  protection  may 
have  accrued  through  Rotsky  by  reason  ol 
his  obligation  to  such  interveners  arising 
under  the  contracts. 

C.  J.  Miller,  A.  6.  Screen  Company,  B.  E. 
Stama,  C.  J.  Browning,  J.  H.  Meade,  C.  John- 
eon,  and  W.  Presaly  answered,  setting  up 
various  claims  for  labor  and  material  fur- 
nished Helm,  and  asserting  materialmen's 
and  laborers'  liens  by  virtue  of  compliance 
with  the  statutes.  JcAnson  and  Pressly  also 
Intervened  for  recovery  from  the  deposit  com- 
pany of  11,000,  which  they  had  placed  with  it 
as  an  assurance  that  Helm  would  complete 
the  buildings,  and  to  be  returned  to  them 
when  the  buildings  were  completed.  B\)r  a 
more  detailed  statement  of  the  ease,  refer- 
ence is  made  to  the  opinion  of  the  Court  of 
Civil  Appeals,  178  S.  W.  837. 

Rotsky  alone  applied  for  writ  of  error,  the 
granting  of  which  brings  before  the  Supreme 
Court  the  consideration  of  the  questions  urg- 
ed in  the  applicatl(«i. 

As  these  errors  assigned  to  the  Judgment  of 
the  Court  of  Civil  Api)eals  authorize  the  con- 
sideration of  the  questions  hereinafter  dis- 


cussed, we  will  pretermit  a  statement  of  them 
and  the  order  of  their  presentation. 

The  queetl(Mia  to  be  considered  in  arriving 
at  a  disposition  of  this  case  are:  (1)  la  Rot- 
sky liable  to  the  lumber  confpany  for  the  debt 
of  Helm :  (a)  By  reason  of  a  verbal  equitable 
assignmiHit;  (b)  by  virtue  of  the  primary 
promise  of  Rotsky  to  answer  for  Helm's 
debt ;  or  (c)  because  a  materialman's  Uen  had 
been  fixed  on  Rotsky's  property  at  a  time 
when  he  was  called  upon  to  teserve  from  the 
contract  price  the  amount  of  the  debt  of  the 
lumber  company?  (2)  Did  Rotsky  pay  out 
more  than  in  contemplation  ot  his  contract 
with  Helm,  so  as  to  effect  a  release  of  the 
bonding  company?  (3)  Did  Rotsky's  failure 
to  retain  10  per  cent  of  the  c<mtract  price  ef- 
fect a  release  of  the  bonding  company  under 
the  statutes?  (4)  IHd  any  of  the  interveners 
bare  materialmen's  or  laborers'  Hens  proper- 
ly fixed  upon  the  property?  (5)  If  so,  what 
were  the  rij^ts  of  these  lienors  as  among 
themselves  and  as  against  Rotsky?  (6)  Were 
Johnson  and  Pressly  entitled  to  have  Qie 
bonding  company  return  the  $1,000  placed 
vrlth  It  as  indemnity?  The  answers  to  these 
issues  as  established  by  the  evidence  seem  to 
be  determinative  of  the  whole  case. 

[1]  There  Is  no  evidence  that  Rotsky  paid 
to  the  contractor  In  excess  of  75  per  cent  of 
the  material  and  labor  bills,  and  the  surety 
company  should  not  be  released  upon  Its  con- 
tention that  he  paid  in  violation  of  the  con- 
tract, nor  does  release  arise  by  reason  of  the 
statute  asserted,  nie  plain  provisions  of  the 
contracts  and  bonds  authorized  Rotsky  to 
pay,  and  such  was  his  duty,  75  per  cent  of 
the  material  and  labor  bills  upon  estiuttites 
of  the  architect  The  evidence  does  not  show 
that  he  breached  this  provision  of  the  coo- 
tracts.  The  statute  (Rev.  St  art  5638)  plead- 
ed has  relation  to  a  different  class  of  claims 
from  those  asserted  in  this  case.  There  Is  no 
evidence  to  sustain  the  contention  of  the  lum- 
ber company  that  It  had  an  equitable  assign- 
ment of  sufficient  of  the  funds  to  cover  its 
debt  prior  to  July  10,  1912,  nor  does  It  show 
notice  or  fixation  of  a  Uen  prior  to.  that  date. 
It  does  not  base  any  ground  of  recovery  upon 
an  assignment  of  $500  made  May  28,  1912. 
Personal  liability  of  Rotsky  does  not  arise 
ui>on  the  pleading  and  proof  troat  any  prom- 
ise to  answer  for  the  debt  of  Helm,  nor  is  It 
shown,  with  sufficient  certainty  to  base  a  con- 
clusion, that  Rotsky  has  done  any  act  render- 
ing him  personally  Uable  for  the  debt  of  the 
plaintiff. 

It  Is  clear  from  plaintiff's  pleading  and  evi- 
dence that  reliance  as  to  an  equitable  assign- 
ment is  wholly  upon  an  assertion  of  such  as- 
signment as  comprehending  the  entire  debt, 
accrued  and  to  accrue,  from  Helm  to  it,  for 
miaterlal  supplied,  at  least  to  the  extent  of 
$3,000.  It  does  not  show  itself  entitled  to  a 
recovery  upon  any  of  the  theories  pleaded  as 
the  basis  for  its  action.  Whether  it  be  enti- 
tled to  recover  upon  the  theory  of  an  equlta- 
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ble  assignment,  or  upon  the  fixation  of  a  ma- 
terialman's lien,  must  be  referred  to  July  10, 
1912.  Botsky  Is  not  shown  at  this  date  to 
have  held  In  his  hands  any  funds  to  which  ei- 
ther could,  or  did.  attach;  nor  is  he  shown  to 
have  made  any  payments  previously  in  breach 
of  the  rights  of  the  lumber  company  under 
the  contracts  and  Its  ultimate  rights.  Wheth- 
er the  money  on  hand  on  July  10,  1912,  re- 
maining due  upon  the  contracts,  was  charge- 
able In  Rotsky's  hands  with  plaintiff's  right, 
either  aa  equitable  assignee  or  as  a  lienor,  is 
not  disclosed  by  the  record.  The  interveners 
have  neither  pleaded  nor  proved  with  sufil- 
cient  definiteness  facts  which  support  the  fix- 
ation of  materialmen's  or  laborers'  liens  and 
their  attachment  to  the  funds  in  Rotsky's 
hands.  The  whole  record  is  so  confused  that 
no  reliable  conclusion  can  be  predicated 
thereon.  In  this  case  it  Is  not  cmly  necessary 
to  show  by  clear  proof  the  facts  requisite  to 
fixation  of  the  liens,  but  to  further  show  that 
they  attached,  under  the  existing  conditions 
at  the  tlnte  of  notice  to  the  owner,  to  funds 
then  in  his  hands,  and  to  so  present  the  facts 
as  to  determine  the  relative  rights  of  the 
lienors  in  the  funds.  The  record  does  not  so 
show. 

[2]  The  Judgment  of  the  Court  of  Civil  Ap- 
peals not  having  been  called  in  review  as  to 
the  disposition  made  of  the  contest  between 
Johnson  and  Pressly,  on  the  one  liand,  and 
the  deposit  company,  on  the  other,  in  the 
particular  of  the  $1,000  deposit  made  at  the 
time  of  the  Issuance  of  the  tKmd  under  the 
first  building  contract,  that  Judgment  should 
stand  as  rendered  in  the  trial  and  affirmed  in 
the  ai^ellate  courts. 

[3]  It  is  an  impossibility  under  the  plead- 
tog  and  evidence  to  ascertain  the  correspond- 
ing rights  in  point  of  priority  among  the  sev- 
eral interveners,  with  reference  to  funds 
whidti  may  have  been  in  the  hands  of  Rotsky 
at  the  time  of  the  notice  of  daims.  For  the 
guidance  of  the  trial  court,  we  think  that  it 
Is  proper  to  suggest  our  view  of  the  method 
by  which  the  priorities  of  the  claimants 
against  the  funds  should  be  settled  among 
such  as  established  valid  liens  against  Rot- 
sky.  In  passing,  however,  it  Is  proper  to  say 
that  if  any  equitable  assignments  are  shown 
to  have  attached  to  funds  in  Rotsky's  hands, 
at  a  time  when  no  notice  of  lien  claimants 
had  been  brought  home  to  him,  such  equitable 
assignments  attached  to  the  funds,  and  im- 
pound them  for  the  benefit  of  the  assignees 
in  the  order  of  the  priority  of  date.  Hess  & 
Skinner  Eng.  Co.  et  al.  t.  Turney  (Sup.)  216 
S.  W.  621. 

[4]  As  to  lien  crefiltora.  If  A.,  B.,  and  C. 
show  the  notice  of  claim  to  the  owner  at  a 
date  when  he  holds  certain  funds  in  excess 
of  existing  lawful  demands  against  him,  sub- 
ject "to  enforcement  in  point  of  priority,  then 
whether  their  notices  were  equal  in  point  of 
time  or  not,  if  fixation  is  completed  within 
the  statutory  period,  they  should  be  paid  in' 


full.    However,  should  tbe  numey  bdd  by 

the  owner  under  these  conditlonB  be  lees  than 
the  aggre^te  of  such  claims,  payment  should 
be  made  in  the  proportion  whldi  eadi  claim 
bears  to  the  «ggr^;ate  of  all  daims  in  this 
class. 

[5]  If  after  the  notice  of  such  daintt  as 
fall  within  the  preceding  dass,  the  owner 
should  pay  out  of  the  balance  on  hand,  re- 
maining after  deducting  the  amount  of  claims 
In  the  preceding  dasses,  any  further  amounts 
to  the  contractor  under  the  obligations  of  his 
contract,  then  such  succeeding  claim,  or 
claims,  as  may  be  brought  to  his  notice  shall 
be  treated  as  in  the  first  instance,  except  that 
they  shall  attach  only  to  such  balance  as  then 
Is  in  his  hands  free  from  previous  assign- 
ments or  lien  claims.  This  method  should'  be 
continued  until  the  funds  are  exhausted.  Of 
course,  when  the  contract  price  is  thus  ex- 
hausted, the  owner  cannot  be  held  for  any 
further  payments,  and  sudi  claimants  as  lose 
their  (^)portunity  to  share  in  the  funds  gain 
no  advantage  against  the  owner  or  his  prop- 
erty in  virtue  of  their  liens,  since  there  is 
nothing  to  which  the  liens  can  attach. 

[B]  Should  the  owner  after  notice  of  a 
daim,  or  claims,  not  respect  same,  and  pay 
out  funds  lawfully  impounded,  he  thus  be- 
comes personally  liable  to  an  assignee,  and 
also  his  property  becomes  bounden  to  answer 
to  liens  fixed  by  diligent  claimants. 

[7, 1]  The  impounding  thus  dates,  as  to 
equitable  assignments,  from  the  date  of  the 
assignment;  and  as  to  liens,  from  the  date  of 
the  statutory  notice,  presuming  always  that 
fixation  Is  completed  as  required  by  statute. 
Wilson  V.  Sherwin-Williams  Ca  (Sop.)  217  S. 
W.  372. 

The  wder  here  suggested  is,  in  onr  opinionn 
sound,  and  finds  support  In  Nichols  t.  Dixm,^ 
09  Tex.  263,  £9  S.  W.  765.  It  is  true  that 
Judge  Williams  spedfically  states  that  thls- 
question  is  not  before  the  court,  and  no  opin- 
ion is  expressed  upon  it,  yet  the  general 
course  of  reasoning  in  the  opinion  accords 
with  the  view  here  expressed. 

It  certainly  would  be  unjust  to  the  diligent 
daimant,  and  without  purview  of  his  equi- 
table rights,  to  penalize  him  because  of  the 
refusal  of  the  owner  to  make  immediate  pay- 
ment of  his  claim.  The  duty  of  the  owner 
is  to  reserve  the  impounded  funds  to  satis- 
fy existing  charges. 

When  the  diligrat  claimant  obtains  the 
right,  the  owner  then  becomes  the  prindjwl 
obligor  to  him  to  the  extent  of  the  fund 
impounded,  subject  alone  to  the  equality  giv- 
en to  the  like  diligent  claimants  falling  in  a 
particular  class.  The  statute  does  not  penal- 
ize the  owner  for  a  delay  in  payment  to  tbe 
diligent  claimant,  since  it  spedally  provides 
that  he  shall  not  be  bound  beyond  his  con- 
tract 

[9]  Equity  certainly  will  not  penalize  the 
diligent  claimant  because  of  the  dday  In  pay- 
ment by  the  owner,  or  because  of  the  laches- 
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of  a  snlieeqiient  dalmant  whose  delay  bas 
afforded  the  owner  an  occasloa  to  delete 
the  funds  by  lawful  payments  made  subse- 
quent to  and  In  recognition  of  the  rights 
acquired  by  the  diligent  creditor.  First  Nat 
Bank  v.  Lyon-Gray  Lumber  Oo.  (Sup.)  21T  S. 
W.  133,  and  authorities  cited  sapra,  supply 
the  rules  by  which  the  rights  of  the  jwrtles 
in  cases  of  this  character  should  be  deter- 
mined. 

The  Judgments  of  the  Court  of  Civil  Ap- 
peals and  of  the  district  coart,  as  between 
the  deposit  company  and  Johnsoo  and  Press- 
ly,  should  remain  undisturbed;  In  aU  other 
respects  the  Judgments  of  these  courts  should 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  trial  In  accordance  with 
this  opinion. 

PHILUPS,  0.  3.  Tt»  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Ameals  Is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Ooort 

We  approve  the  holding  of  the  Commlnlon 
of  Aiq;>eals  on  ttie  onestlons  diacDssed  In  Its 
(pinion. 


-HIGHSAW  at  al.  v.  HEAD  et  al. 
(No.   178-3206.) 

(Contmission  of  Appeals  of  Texas,  Section  A. 
March  16, 1921.) 

Tniata  <pn84  ■  Sale  of  eommnnlty  liad  aad  !■- 
veatneat  of  praoeeds  In  other  land  held  to 
Impraaa  the  laad  pnrsliasad  with  a  rMultIng 
tmst. 

Where  a  father  pnrebased  land  during  his 
second  marriage  for  a  consideration  paid  from 
proceeds  of  sale  of  three  tracts,  one  belonging 
to  the  community  of  the  second  marriage,  one 
to  the  issue  of  his  first  marriage,  and  one 
which  was  his  separate  property,  a  resulting 
trust  was  created  in  the  purchased  land  in 
favor  of  the  children  of  the  first  marriage, 
which  must  be  considered  upon  partition  of  the 
land. 

Brror  to  Court  Of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Suit  by  WUlle  Highsaw  and  others  against 
Joe  Head  and  others.  Judgment  la  part  for 
plaintiffs  and  In  part  for  the  defendants 
was  by  the  Court  of  Civil  Appeals  affirmed 
(202  S.  W.  155),  and  plaintiffs  bring  error. 
Judgment  of  the  trial  court  and  Court  of 
Civil  Appeals  affirmed. 

SherrlU  ft  Stames,  of  Oreenvllle,  for  plaln- 
tiffs  in  error. 

Sam  D.  Stlnson  and  Neyland  &  Neyland, 
all  of  Oreenville,  for  defendants  in  error. 

SPENCEB,  J.    PlalntUfs  In  error  Institut- 
ed this  >ult  against  defendants  In  error  In  I  Sparks  v.  Taylor,  09  Tex.  426,  90  S.  W.  485, 
the  form  of  trespass  to   try   title  and  for  |  6  L.  R.  A.  (N.  S.)  381;  Schuster  v.  Bauman, 
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partition  of  flie  lands  described  In  Qie  peti- 
tion, situated  In  Hunt  county,  Tex.  The 
agreed  facts  are  these: 

(xeorge  W.  Head,  Sr.,  the  common  source 
of  title,  was  twice  married.  Plaintiff  in 
error  Willie  Highsaw  is  the  child  of  the 
second  marriage,  and  defendants  In  error, 
the  Issue  of  the  first  marriage.  George  Head, 
Jr.,  purchased  the  Interest  of  all  the  heirs 
except  plaintiff  In  error.  It  is  also  agreed 
that  the  land  In  question  was  purchased 
during  the  second  marriage,  the  considera- 
tion being  $800,  $30  of  which  was  paid  in 
cash  and  the  balance  evidenced  by  vendor's 
lien  notes  against  the  land.  The  cash  pay- 
ment and  the  money  used  to  discharge  the 
notes  were  from  the  proceeds  of  the  sale  of 
three  separate  tracts  of  land  in  Houston  coun- 
ty, Tex. :  One  40-acre  tract,  the  community 
of  the  second  marriage;  one  100-acre  tract, 
the  property  of  defendants  in  error;  and  <me 
108-acre  tract,  the  separate  property  of 
George  W.  Head,  Sr. 

Th^  trial  court  found  that  at  the  time  of 
the  purchase  of  the  land  In  controversy,  it 
was  understood  and  Intended  that  the  pro- 
ceeds of  the  Houston  county  land  should  go 
into  and  pay  for  the  land  in  controversy  and 
that  George  W.  Head,  Sr.,  timed  the  pay- 
ments of  the  vendor's  lien  notes  against  the 
Hunt  connty  land  so  as  to  be  made  with  the 
payments  derived  from  the  i^roc^ds  of  Uie 
Houston  county  lands. 

The  court  concluded  from  the  facta  found 
that  there  was  a  resulting  trust  In  favor  of 
defendants  in  error  In  the  land  in  controver- 
sy to  the  extent  of  the  proceeds  of  the  lOO 
acres  that  belonged  to  them  In  Houston  coun- 
ty, the  proceeds  of  which  went  Into  the  pur- 
chase of  the  land  in  controversy;  and 
further  found  that  George  W.  Head,  Sr.,  be- 
came entitled  to  a  separate  Interest  In  the 
land  In  controversy  to  the  extent  of  the 
proceeds  of  the  108  acres  of  his  separate 
property  In  Houston  county. 

Based  upon  this  conclusion,  the  trial  court 
awarded  one-sixth  of  the  land  to  plaintiffs 
in  error  and  five-sixths  to  defendants  In 
error  and  decreed  partition  thereof.  Ui>ou 
appeal,  the  Court  of  Civil  Appeals  afilrmed 
the  judgment    202  S.  W.  155. 

It  is  clear  that  If  the  three  Houston  county 
tracts  had  been  exchanged  for  the  Hunt 
county  land,  resulting  trusts  would  have 
been  created  in  favor  of  the  children  of  the 
first  marriage  and  In  favor  of  George  W. 
Head,  Sr.'s  separate  estate,  to  the  extent  of 
the  proportions  of  the  consideration  furnish- 
ed by  the  100-acre  tract  and  the  108-acre 
tract.  The  same  effect  should  be  given  un- 
der the  transactions  actually  consunmiated, 
which  was  virtually  but  an  exchange  of  the 
IHTopertles.     Parker  v.  (3oop,  60  Tex.  116; 
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79  Tex.  188,  16  S.  W.  269,  23  Am.  St  Eep. 
327. 

The  effect  of  the  trial  court's  judgment  and 
the  affirmance  of  that  judgment  by  the  Court 
of  Civil  Appeals  is  to  partition  the  land  In 
accordance  with  the  mle  annonnccd,  and 
«re  recommend  therefore  that  the  judgments 
be  affirmed. 

PHILLIPS,  0.  3.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


REECE  V.  STATE.    (No.  5913.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
23,  1821.) 

Intoxicating  llqaore  «=3242— Penalty  for  vio- 
lating prohibition  law  not  to  be  assessed  as 
presofibed  In  Volstead  Act. 
Court  did  not  err,  in  a  prosecution  tor  vio- 
lation of  the  prohibition  law,  in  charging  the 
penalty  under  the  state  law,  instead  of  the  pun- 
ishment as  prescribed  in  the  Volstead  Act  of 
Congress. 

Appeal  from  District  Court,  Gamp  Caan- 
ty ;  J.  A.  Ward,  Judge. 

Louis  Reece  was  convicted  of  having  in  his 
possession  a  still,  and  appeals.    Affirmed. 

Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  The  appellant  was  indict- 
ed In  C^mp  county,  charged  with  having  In 
his  possession  a  still,  the  same  then  an^ 
there  being  an  equipment  for  making  intoxi- 
cating liquor,  and  not  for  mechanical,  medici- 
nal, scientific,  and  sacramental  purposes. 
Upon  the  case  being  called  for  trial,  appel- 
lant entered  bis  plea  of  guilty,  and  upon 
such  plea  he  was  convicted,  and  his  punish- 
ment assessed  at  two  years  In  the  peniten- 
tiary. 

Notwithstanding  the  appellant  entered  his 
plea  of  guilty,  his  counsel  excepted  to  the 
court's  charge  upon  the  plea  of  grullty,  and 
Insisted  that  the  court  should  have  Instruct- 
3d  the  jury  to  assess  the  appellant's  punish- 
ment as  prescribed  In  the  Volstead  Act  of 
Congress  (41  Stat.  305),  Instead  of  the 
k>enalty  prescribed  by  the  laws  of  the  state 
of  Texas.  It  does  not  appear  that  exception 
was  reserved  to  the  action  of  the  trial  court 
in  refusing  this  charge,  but  it  does  appear 
that  it  was  presented  to  the  court  before  his 
main  charge  was  read  to  the  jury  and  be- 
fore argument.  All  other  proceedings  In  the 
trial  seem  to  be  regular,  but,  of  course,  if 
this  requested  instruction  Is  the  law,  then 
the    court    should    not    have    charged    the 


penalty  under  the  state  law,  and  there  would 
be  fundamental  error ;  but  under  the  recent 
authority  of  Ex  parte  Gilmore,  228  S.  W. 
199,  this  question  was  decided  against  appel- 
lant, both  in  the  original  opinion  and  upon 
motion  for  rehearing. 

There  being  no  other  matters  appearing  of 
record  for  review,  the  judgment  is  ordered 
affirmed. 


BURCIAGO  V.  STATE.     (No.  6046.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  2,  1921.) 

1.  Intoxicating  liquors  4=al7— D«an  Law  v«IM. 

The  Dean  Law,  prohibiting  the  manufactur- 
ing of  spirituoos  liquor  containing  in  excess 
of  1  per  cent,  of  alcohol,  held  valid. 

2.  Criminal  law  «=»l  169(2)— Admission  cf  «*!• 
deneo  held  harmtos*  in  vlow  of  othor  evi- 
denoe. 

In  a  prosecution  for  mannfactoring  apiritn- 
ous  liquor  containing  more  than  1  per  cent, 
of  alcohol  in  violation  of  the  Dean  Law,  the 
admission  of  testimony  as  to  the  analysis  by  a 
chemist  of  the  contents  of  bottles  of  liquor,  in 
all  of  which  he  found  alcohol  in .  excess  of  1 
per  cent.,  as  against  objection  that  it  had'  not 
been  proved  that  the  analysed  liquor  was  in 
the  same  condition  as  when  found  in  defend- 
ant's house,  if  error,  was  harmless,  where  it 
was  proved  that  liquor  admitted  by  defend- 
ant to  have  been  found  in  his  house  contained 
more  than  1  per  cent  of  alcohol. 

3.  intoxicating  liqnors  €=3233(2)— Condltlen  of 
barrels  found  in  house  of  defendant  charged 
with  manufacturing  held  admlssiMo. 

In  prosecution  for  the  manufacture  of 
spirituous  liquor  containing  more  than  1  per 
cent,  of  alcohol  in  violation  of  the  Dean  Law, 
sheriff's  testimony  as  to  the  conditions  of  the 
barrels  found  in  defendant's  house  held  ad- 
missible. 

4.  intoxloating  liquor*  «s»233(2)  —  Sboriff** 
testimony  that  it  looi(od  as  If  mash  had  mn 
over  held  admisslliie. 

In  prosecntiou  for  manufacturing  spirituous 
liquor  with  more  than  1  per  cent,  of  alcohol, 
sheriff's  testimony  that  it  looked  as  if  the  mash 
had  run  over  the  edges  of  barrels  in  defend- 
ant's house  and  had  dried  held  admissible. 

5.  Intoxicating  liquors  «=>233(3)  —  That  de- 
fondant  had  not  obtained  permit  admissible. 

In  prosecution  for  manufacturing  spiritu- 
ous liquor  with  more  than  1  per  cent,  of  islco- 
hol  in  violation  of  Dean  Law,  in  which  defend- 
ant claimed  that  he  had  been  malting  the  liq- 
uor for  his  own  use  for  medicinal  purposes, 
the  admission  of  testimony  that  defendant  had 
not  obtained  a  permit  from  the  federal  gov- 
ernment or  comptroller  of  the  state  to  manu- 
facture liquor  for  medicinal  purposes  hold 
proper;  the  failure  to  obtain  permit  being  per- 
suasive that  he  was  not  making  the  liquor  for 
medicinal  purposes. 
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6.  latoxleatlBo   llnuore  «3>I37--Maaafacturer 
for  medleiiial  purposes  caiiBot  lie  convicted, 
■otwithstanding  failure  to  get  permit. 
Defendant  could  not  be  convicted  of  mann- 
factaring  epiritaona  liquor  with  more  than  1 
per  cent,  alcohol  under  the  Dean  Law,  if  he 
manufactured    the   liquor   for   medicinal    pur- 
poses, notwithstanding  hia  failure  to  secure  a 
permit  from  the  comptroller  of  public  accounts 
or  to  comply  with  the  other  conditions  speci- 
fied  in   sections  7-11,   since  such   failure   did 
not  make  him  gnilty  of  manufacturing  liquor 
for  an  improper  purpose. 

Appeal  from  District  Court,  Falls  County ; 
Prentice  Oltorf,  Judge. 

Tomas  Bnrdago  was  convicted  of  manu- 
facturinx  q;>lrltuouB  liquor  containing  in  ex- 
cess of  1  per  cent  of  alcohol,  and  he  appeals. 
Beversed  and  remanded. 

Nat  Llewellyn,  Of  Marlln,  for  appellant 
AMn  M.  Owsley,  Aast  At^.  Gen.,  for  die 
State. 

HAWKINS,  J.  Appellant  was  conrlcted 
for  manufacturing  spirituous  liquor  contain- 
ing In  excess  of  1  per  cent,  of  alcohol,  and 
his  punishment  fixed  at  one  year  In  tbe  pen- 
itentiary. The  Indictment  contains  dght 
counts,  and  Is  9  model  of  Its  kind,  showing 
great  care  and  patience  in  its  preparation. 

[1]  The  indictment  was  attacked,  not  be- 
cause of  Its  f6rm,  but  for  charging  offenses 
defined  under  wliat  is  known  as  the  Dean 
Law  (Acts  Second  Called  Session,  SOth  Leg- 
islature, p.  228  (19191).  Various  grounds  were 
urged  why  said  law  should  be  held  Inc^era- 
tivp.  In  Ex  parte  Gllmore,  228  S.  W.  199, 
recpntly  decided  by  this  court,  these  ques- 
tions were  reviewed  at  length  and  decided 
adversely  to  appellant's  contention.  In  the 
even  more  recent  case  of  Ves  Banks  v.  State, 
227  S.  W.  670,  a  conviction  was  afflrmed 
where  appellant  was  charged  with  having 
In  his  possession  equipment  for  the  manu- 
facture of  Intoxicating  liquet. 

All  counts  were  withdrawn  from  the  Jury's 
oonsideratian  save  the  one  for  the  manu- 
facture, and  tbe  charging  part  of  that 
count  is: 

"Did  then  and  there  nnlawfally,  and  not  for 
medidnal,  mechanical,  scientific,  or  sacramen- 
tal purposes,  manufacture  spirituous  Uquor  con- 
taining in  excess  of  1  per  cent  of  alcohol  by 
volume." 

Appellant  complains  that  a  chemist  was 
permitted  to  testify  as  to  his  analysis  of  the 
contents  of  various  bottles  sent  him  by  the 
county  attorney,  itr  all  of  which  he  found 
greater  than  1  p6r  cent  of  alcohol,  and  in 
<me  as  high  as  35  per  cent,  because  the  con- 
tents of  said  bottles  are  'not  shown  to  Imve 
been  in  the  same  condition  as  when  taken 
from  appellant's. premises:  aiK;>enant  daUa-' 
lag  the  various, Uquora  found  had.beea  mix-. 


ed.  An  examlnatloo  of  the  bins  on  this 
question  a|id  the  evidence  leads  us  to  con- 
clude tbat  it  was  sufficiently  shown  that  the 
liquor  when  analysed  was  in  the  same  condi- 
tion as  when  found  in  appellant's  houae. 
It  at  moat  raised  only  an  issue  of  fact,  and 
the  trial  Judge  fully  protected  appellant  by 
instructing  the  Jury  that — 

If  they  "believed  from  the  evidence  that  any 
of  the  liquor  contained  in  any  of  the  bottles 
identified  by  the  witness  Qolaz  as  having  been 
received  by  him  had  prior  to  being  poured  into 
said  bottles  been  mixed  with  liquids  from  dif- 
ferent receptacles,  then  you  'will  not  consider 
.  for  any  purpose  the  testimony  as  to  analysis 
or  nature  of  any  liquid  in  any  bottle,  if  any, 
which  yon  believe  had  been  so  mixed." 

[2]  Anyway,  the  appellant  testified  that  he 
made  all  the  Uquor  which  was  foimd  in  the 
various  bottles.  Jugs,  and  other  containers  at 
bis  house,  and  if  a  S  per  cent  liquid  got 
mixed  with  a  15  per  cent  it  occurs  to  us 
tbe  analysis  of  die  combination  would  only 
show  a  10  per  cent,  of  whieb  appellant 
oould   not   complain. 

[3,  4]  We  And  no  error  in  the  action  of  tlie 
court  fa)  permitting  the  sheriff  to  testify  as 
to  the  conditions  of  the  barrels  found  in 
appellant's  house,  nor  to  the  sheriff's  state- 
ment in  that  connection  that  it  looked  like 
the  mash  had  rim  over  the  edges  <tf  the  bar- 
rels and  dried. 

[5]  The  appellant  was  defending  on  the 
ground  that  he  was  maMng  the  liquor  for 
his  own  use  for  medicinal  purposes,  and  had 
proven  by  other  witnesses  his  need  of  some 
stimulant,  and  while  on  the  witness  stand  had 
hims^f  testified  that  he  had  astluna  and  Itad 
to  have  something  to  keep  him  up,  and  vras 
making  the  Uquor  for  bis  own  use  and  for 
tbat  purpose.  He  was .  asked  on  croas- 
examinatlon  by  state's  counsti  If  he  bad  a 
permit  from  the  federal  government  or  comp- 
troller of  the  state  to  manufacture  this  liquor, 
and  answered  that  he  dldnotliave  such  per- 
mit Appellant  reservied  timely  objection,  and 
presents  this  as  error.  We  cannot  agree  that 
the  trial  court  committed  error  in  adn^ttiog 
this  testimony.  If  appellant  was  manufactur- 
ing the  liquor  in  question  for  medicinal  pur- 
poses, the  presomptiDn  would  be  that  he  was 
doing  so  lawfully,  and  that  he  had  complied 
with  the  requirements  of  tbe  Dean  Act  and  se- 
cured a  permit  to  so  manufacture  it  Not  hav- 
ing secured  a  permit  the  state  could  weU 
argue  that  upon  that  issue  of  fact  it  was 
persuasive  that  he  was  not  making  it  for 
medidnal  purposes. 

'  The  remaining  bills  oC  exceptions  raise  the 
same  question  practically,  and  present  a 
serious  problem  for  this  court  to  determine. 
They  wUl  all  be  considered  and  discussed 
together. 

[B]  In  the  flftb  poi-agr^b  of  tbe  court's 
charge  the  Jury  are  told: 
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'Ton  are  inatrncted  that  in  order  for  axi7 
person  to  be  anthorized  to  manufacture  liq- 
uor for  medicinal  purposes  be  must  have  ob- 
tained a  permit  from  the  comptroller  of  public 
accounts." 

This  portion  of  tbe  cbarge  was  objected  to 
in  a  timdy  manner.  Appellant  also  requested 
the  foUowlnj;  special  cliarge: 

"Yon  are  charged  that  if  yon  believe,  beyond 
a  reasonable  doubt,  that  the  defendant  did 
make  liquor  as  alleged,  but  further  believe  that 
he  made  the  same  for  medicinal  use,  that  is, 
for  use  as  a  medicine  for  the  relief  of  asthma 
or  other  physical  ailments,  or  if  you  tiave  a 
reasonable  doubt  that  such  was  liis  purpose  in 
mailing  such  liquor,  then  the  defendant  would 
not  be  guilty  of  the  offense  charged  in  the  in- 
dictment, and  yon  will  in  such  case  acquit  lum, 
or,  if  you  have  a  reasonable  doubt  as  to  wheth- 
er he  made  the  same  for  medicine,  you  will 
give  him  the  benefit  of  the  doubt,  and  by  your 
verdict  find  him  not  guflty." 

This  special  (diarge  was  refused  by  the 
learned  trial  judge,  and  an  examination  of 
the  main  diarge  discloees  that  nowhere  In 
It  la  that  Issue  presented  affirmatively  for 
appellant.  In  paragraph  8  of  the  charge  the 
Jury  are  told.  If  they  believe  from  the  evi- 
dence beyond  a  reasonable  doabt  that  the 
appellant  did  "manufacture  spirltuons  liq- 
uor containing  in  excess  of  1  per  cent  of 
alcohol  by  volume,  and  that  he  did  not  man- 
ufacture same  for  medicinal  purposes,"  to 
find  him  guilty.  This  was  a  correct  charge 
and  necessari^  embraced  the  negative,  fol- 
lowing properly  the  Indictment  Then,  with' 
only  one  intervening  clause,  the  Jury  are 
told  that  "to  be  authorized  to  mannfticture 
liquor  for  medicinal  purpoEves"  he  must 
have  a  permit  In  the  absence  of  the  af- 
firmative charge  requested  and  refused,  the 
Jury  may  have  reasoned:  We  have  been 
told  that  If  the  appellant  manufa'ctured  the 
liquor  not  for  medicinal  purposes  he  would 
be  guilty,  and,  further,  that  without  a  p&- 
mlt  he  could  not  manufacture  for  medicinal 
purposes  and  not  having  a  permit  he  was 
therefore  manufacturing  for  some  other  pur- 
pose. The  jury  might  well  have  reached  the 
conclusion  that  If  he  did  not  have  a  permit 
to  manufacture  he  would  be  guilty  under 
the  charge  submitted  to  them. 

The  constitutional  amendment  under 
\^ilch  the  Dean  Law  is  enacted  (omitting 
parts  not  here  applicable)  reads: 

"The  manufacture  •  •  •  of  spirituous 
•  •  •  liquors  capable  of  producing  intoxica- 
tion, •  •  •  except  for  medicinal  •  •  • 
purposes,  is  proldbited."  Acts  36th  Legisla- 
ture, p.  837. 

The  Dean  Law  is  drawn  with  the  purpose 
of  making  that  amendment  effective  but  rec- 
ognizing that  intoxicating  liquor  could  be 
manufactured  for  certain  purposes.  It  pro- 
vides in  sections  7-11  the  things  necessary 


to  be  done  before  this  right  Aonld  be  exer- 
cised.    One  of  the  conditions  precedeit  is 
securing  a  permit  from  the  comptroUer  of 
public  accounts.    A.  has  a  right  to  manufac- 
ture liquor  for  certain  purposes   after  he 
had  secured  the  permit  and  complied  with 
the  other  provisions;    but  suppose  A.  pro- 
ceeds to  manufacture  the  liquor  for  one  of  the 
permitted  prurposes  without  the  permit    He 
would  not  t>e  guilty  of  manufacturing  liquor 
for  an  Improper  purpose,  but  would  come 
under  the  turn  of  the  law,  and  be  subject  to 
whatever  penalty  there  might  be.  If  any,  for 
not  having  secured  the  permit  and  complied 
with  the  other  provlslmis  required.     In  the 
presoit    case    appellant    d^ended    on    the 
ground  tlmt  he  was  making  the  liquor  as  a 
medicine  for  his  own  use.    fiis  teetimaay 
and  that  of  other  witnesses  raised  that  Issue 
of  fact    The  appellant  seems  to  have  been 
an  old  man  88  years  old,  and  the  jury  mij^t 
have  concluded  from  the  quantity  of  liqoor 
on  hand  and  In  the  process  of  making  that 
app^ant  wag  attempting  at  one  operation  to 
secure  enough  of  the  desired  artlde  to  last 
the  remainder  of  his  days,  or  that  he  was 
anticipating  a.    severe    and    l(»g-contlnoed 
Illness,  or  that  it  was  to  t>e  used  as  a  beve^ 
age  and  not  as  medicine.    However,  ttie  is- 
sue was  raised,  and  wlietbar  the  court  or 
jury  believed  the  testimony  or  not  the  ap- 
pellant liad  the  right  to  have  it  passed  upon 
by  the  Jury  under  an  affirmative  charge  as 
requested  by  him,  espedally  after  the  court 
bad  given  the  erroneous  charge  with  ref^ 
ence  to  the  permit 

For  the  error  in  giving  th6  charge  ntec- 
red  to,  and  the  failure  to  give  the  special 
charge  requested,  the  Judgment  must  be  le- 
versed  and  the  cause  remanded. 


CORNELIUS  V.  STATE.     (No.  6031.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23. 
1921.) 

1.  Animals  «=336— ComplaJnt  most  allege  tMt 
eradlcatlen  law  was  effeotlve  In  oesnty. 

In  a  prosecution  for  violation  of  the  Tick 
Eradication  Law,  which  can  be  made  effectire 
within  a  particular  county  either  by  a  loctl 
option  election  or  by  proclamation  of  the  Gov- 
ernor, the  complaint  must  allege  that  the  law 
was  in  effect  in  the  county  by  one  or  the  other 
of  those  means. 

2.  Animals  «=>36— Complaint  must  allege  tbtt 
undipped  cattle  were  within  oouaty. 

A  complaint  for  violation  of  the  Tick  Eradi- 
cation Law,  which  alleged  tliat  the  failure  and 
refusal  of  defendant  occurred  within  the  comi- 
ty, that  he  was  ordered  to  dip  the  cattle  ia 
the  county,  and  that  he  then  and  there  owned 
and  controlled  the  cattle,  but  did  not  direedr 
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•Dege  tfaat  the  cattle  at  the  time  war*  attaated 
within  the  county,  is  inanfficient. 

Appeal  from  Criminal  District  Court, 
Bowie  County;  P.  A.  Tumerl  Judge. 

R.  JH.  Cornelias  was  convicted  of  Tiolatlng 
the  Tick  Eradication  Law,  and  he  appeals. 
Beversed.  and  cause  dismissed. 

O.  B.  Plrk^,  of  New  Boston,  for  tcffpti- 

lant. 

Alvin  M.  Owsley,  Asst  Atty.  Oen.,  tor  tbe 
State. 

IjAaTTIlif QBE,  J.  Appellant  was  convicted 
In  the  criminal  dlabrict  court  of  Bowie  county 
of  a  violation  of  the  Tide  Eradication  Law 
(Liaws  1917,  c.  60),  and  his  punishment  nxed 
at  a  fine  of  $26. 

[1]  Appellant  moved   to  quash   the   com- 
plaint, among  others,  for  the  reason  that  same 
did  not  plead  affirmative  the  existence  of 
any  ticic  quarantine  in  Bowie  county.    By  an 
Inspection  of  the  various  acts  of  our  Legis- 
lature providing  for  tick  eradication  In  this 
state,  it  will  be  seen  that  the  law  is  not  made 
effective  in  any  county  of  the  state  except  up- 
on taking  certain  defined  steps  made  neces- 
sary to  invoke  its  appUcatlon.    Two  ways  of 
doing  this  are  prescribed,  namely,  one  by  a 
local  option  election  of  the  several  counties, 
and   one  by  proclamation  of  the  Governor 
made  after  the  lapse  of  certain  time  within 
which  the  work  of  tick  eradication  has  not 
been  taken  up  and  carried  on  by  the  local 
option  method.    We  are  of  opinion  that.  In 
either  case,  the  application  and  effectiveness 
of  the  law  being  dependent  on  action  other 
than  that  of  the  Legislature,  if  it  be  desired 
to  charge  a  vlolatioa  of  the  law  In  the  crim- 
inal courts,  the  state's  pleading  should  al- 
lege, and  its  proof  show,  by  what  authority 
and  method  such  law  became  effective  In  the 
given  county.   This  has  always  been  the  hold- 
ing when  the  prosecution  was  under  a  local 
option  law,  and  we  believe  the  principle  the 
same  when  the  law  becomes  effective  by  proc- 
lamation.    The  state's  pleadings  should  al- 
lege that,  if  such  be  the  fact,  on  a  certain 
date   proclamation   was   duly   made   by   the 
Governor  of  Texas  declaring  and  pnxdalm- 
ing  Bowie  county,  Tex.,  to  be  quarantined  for 
the  purposes  of  tick  eradication  under  the 
laws  of  Texas.    The  tick  eradication  statute 
spedflcally  provides  how  such  proclamation 
may  be  proven  in  court 

Said  complaint  and  information  nowhere 
diarges  the  delivery  to  appellant  of  the  writ- 
ten direction  of  the  Live  Stodc  Sanitary  Conv- 
ndssion,  as  would  seem  to  be  required  under 
the  terms  of  section  15c  of  the  amendment 
to  this  law.  See  chapter  88,  General  Laws, 
Third  Called  SessUm,  seth  Legislature. 

[i]  It  also  appears  that  there  ts  no  allega- 
tion that  the  cattle,  etc.,  referred  to  and  cov- 
CRd  by  aaid  written  dlreetloD,  were  located 


r,  STATE  f/SS 

8.W.) 

at  said  time  In  Bowie  county.  It  te  alleged 
that  the  failure  and  refusal  of  appellant  oo- 
cnrred  in  said  county,  and  that  he  was  or- 
dered to  dip  the  cattle,  etc.,  in  said  county, 
and  that  he  then  and  there  owned  and  con- 
trolled said  cattle,  etc.;  but  none  of  these 
are  eqiilvalent  to  an  allegation  that  the  cat- 
tle were  then  situated  In  said  county.  It 
does  not  need  elaboration  to  make  it  plain 
that,  to  be  subject  to  the  provisions  of  the 
quarantine  law  effective  In  Bowie  county,  the 
stock  referred  to  must  be  located  In  said 
county,  and  this  fact  must  be  shown  in  the 
state's  pleadings. 

We  do  not  think  the  other  objections  to 
the  complaint  and  information  are  tenable. 
The  state's  fdeadinga  being  defective,  we  do 
not  discuss  any  other  matters  raised. 

For  the  errors  pointed  out,  the  Judgment 
will  be  reversed,  and  the  cause  dismissed. 


CORDER  V.  STATE.     (No.  6027.) 

(Oenrt  of  Criminal  Appeals  of  Texas. 
March  2,  1021.) 

Appeal  from  Criminal  District  Court,  Bowia 
County;   P.  A.  Turner,  Judge. 

C.  W.  Corder  was  convicted  of  violation  of 
Tick  Eradication  Law,  and  be  appeals.  Re- 
versed, and  cause  dismissed. 

O.  B.  Pirkey,  of  New  Boston,  for  appellant. 
Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  AppeUant  was  convicted  in 
the  criminal  district  court  of  Bowie  county  for 
a  violation  of  the  Tick  BnuUeation  Law  (Laws 
1917,  c.  60). 

He  moved  to  quash  the  complaint  and  infor- 
mation for  various  reasons:  (1)  That  the  same 
did  not  plead  affirmatively  the  ezistence  of 
any  tick  quarantine  in  Bowie  county;  (2)  that 
the  complaint  and  information  failed  to  charge 
that  the  written  order  of  the  Live  Stook  San- 
itary Commission  directing  appellant  to  dip  his 
stock  was  ever  delivered  to  him,  and  for  vari- 
ous other  reasons  urged  In  the  motion. 

On  February  23d  an  opinion  was  handed  down 
from  this  court,  written  by  Judge  Lattimore, 
in  the  case  of  B.  E.  Cornelius  v.  State,  228 
S.  W.  664,  also  an  appeal  from  Bowie  county, 
charged  with  a  violation  of  the  same  law.  In 
that  case  It  was  held  by  this  court  that  the 
complaint  and  information  were  fatally  detec- 
tive and  the  cause  was  reversed  and  dismissed. 
An  examination  of  the  complaint  and  informa- 
tion In  the  instant  case  shows  it  to  be  an  ex- 
act duplicate  of  the  one  in  the  Cornelius  Case, 
with  the  exception  of  the  changes  in  the  names 
and  the  number  of  the  vat  at  which  the  party 
waa  expected  to  dip  his  cattle.  It  is  not  nec- 
essary to  reiterate  here  what  was  said  in  the 
Cornelias  Case. 

Upon  the  authority  of  that  case,  the  instant 
one  is  ordered  reversed  and  dismissed. 
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RUSSELL    V.    STATE.      (No.    5702.) 

(CJoart  of  Criminal  Appeals  of  Texas.    Biaich 

10,  1920.    RebearinK  Granted 

Feb.  23,  1921.) 

On  Motion  for  Rebearinf . 

1.  Criffllaal  law  «=»I9— Statute  ralatlng  to 
oarefal  driving  held  lasufflolent  to  describe 
crime. 

Vernon's  Ann.  Pen.  Code  Snpp.  1918,  art 
820k,  (a),  providing  that  Tehiclea  shall  be  oper- 
ated in  a  careful  manner,  with  due  regard  for 
the  safety  and  convenience  of  pedestrians  and 
all  other  vehicles,  is  obnoxious  to  the  rule 
which  requires  some  degree  of  certainty  in  in- 
forming one  accused  of  crime  of  the  nature  of 
the  accusation  against  him,  and  such  provision 
is  inoperative  and  unenforceable  In  so  far  aa 
it  undertakes  to  define  an  offense,  in  view  of 
Pen.  Code  1911,  arts.  1,  3. 

2.  Highways  9=>I86  —  Information  charging 
falluro  to  give  signal  on  overtaking  vehicle 
auffloleflt. 

An  information  stating  that  accused  "did 
then  and  there,  while  driving  a  motor  vehicle 
upon  a  public  highway  in  said  state  and  county, 
attempt  to  pass  another  vehicle  by  overtaking 
said  vehicle,  without  then  and  there  sounding 
audible  and  suitable  signal  before  passing  said 
vehicle  going  in  the  same  direction,"  held  to 
sufficiently  charge  the  offense  of  failing  to  give 
signal  on  passing  another  vehicle,  under  Ver- 
non's Ann.  Pen.  Code  Supp.  1918,  art.  820k, 
(f). 

3.  Highways  <S=>I86— Not  offense  te  fall  to 
give  signal,  where  other  vehicle  was  not  seen. 

If  operator  of  an  automobile,  who  collided 
with  a  buggy,  did  not  see  the  buggy  by  rea- 
son of  his  lights  suddenly  going  out,  and  did 
not  know  that  the  buggy  was  in  front  of  him, 
and  was  going  slow  end  about  to  stop  to  fix  his 
lights,  he  could  not  be  held  liable  for  not  having 
given  the  passing  or  approaching  signal  requir- 
ed by  Vernon's  Ann.  Pen.  Code  Supp.  1918, 
art  820k,  (f). 

Appeal  from  Johnson  County  Court;  O. 
O.  Chrlsman,  Judge. 

P.  R.  Russell  was  convicted  of  careless 
driving,  and  appeals.  Reversed  and  remand- 
ed. 

F.  E.  Johnson,  of  Cleburne,  for  appellant 
Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  prosecution  Is  under 
article  820k,  Vemcm's  Texas  Criminal  Stat- 
utes, Supplement  1918,  b^ng  section  16  of  the 
Act  of  April  9,  1917,  c  207.  The  penalty  at- 
tached to  this  statute  Is  In  the  Act  of  May  10, 
1917,  First  Called  Session,  c.  81,  $  45,  and  of 
the  Act  of  October  10,  1917,  Third  Called 
Session,  c.  13,  {  45,  (Vernon's  Ann.  Pen.  Code 
Supp.  1918,  art  820yy);  the  penalty  pre- 
•scribed  being  for  the  first  offense  not  exceed- 
ing $100.  Subdivision  (f)  of  article  820k:  is 
as  follows:  I 


'  "It  shall  be  the'^uty  of  the  person  operating 
or  in  charge  of  an  overtaking  vehicle  to  sound 
audible  and  suitable  signal  before  passing  s 
vehide  proceeding  in  the  same  direction." 

In  the  count  in  the  information  under  this 
phase  of  the  statnte  the  following  is  cliarged: 

"•  •  •  Did  then  and  there  wliile  driving 
a  motor  vehicle  upon  a  public  highway  in  said 
state  and  county  attempt  to  pass  another  ve- 
hicle by  overtaking  said  vehicle  without  then 
and  there  sounding  audible  and  suitable  aignai 
before  passing  said  veliicle  going  in  the  same 
direction." 

We  do  not  tUnk  the  informatloa  Is  sub- 
ject to  the  criticism  addressed  to  it  that  it 
diarges  no  otTotse,  in  that  the  statnte  does 
not  denounce  an  attempt  to  pass  a  vdiide. 
The  apparent  purpose  of  the  statute  is  to 
prevent  accidents  or  Injuries  by  requiring 
that  the  person  in  charge  of  an  approaching 
vehicle  shall  give  warning  before  passing  one 
which  he  is  overtaking.  The  facta  in  the  in- 
stant case  show  that  the  appellant,  wliile  in 
the  act  of  passing  a  vehicle  whldi  he  over- 
took, caused  his  car  to  strike  the  vehicle  and 
Injure  both  it  and  some  of  its  occnpants.  It 
occurs  to  us  that  the  statute  made  it  his  duty 
to  sound  a  warning  before  he  was  in  a  posi- 
tion to  collide  with  the  vehicle  he  was  pass- 
ing, and  that  the  fact  that  the  passing  was 
prevented  by  the  collision  would  not  take  the 
act  out  of  the  terms  of  the  statnte.  The 
pleading  might  well  have  been  made  more 
.specific  by  an  allegation  Identifying  the 
vehicle  unlawfully  passed.  The  omission, 
however,  we  think  would  not  have  been  avail- 
able, except  upon  special  exception. 

The  appellant,  it  seems,  at  the  time  of  the 
collision,  was  driving  his  car  at  nighttime 
without  lights.  The  absence  of  lights  is  ex- 
plained by  the  fact  that  the  lights  were  de- 
fective, and  went  out  a  number  of  times  up- 
on the  trip  which  the  appellant  was  making. 
The  fact  that  he  chose  to  drive  his  car  nt 
night,  when  it  was  in  a  condition  that  the 
lights  would  not  burn,  would  not,  as  a  mat- 
ter of  law,  excuse  him  for  the  failure  to  give 
the  signal  required  by  the  statute. 

The  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

EtAWKINS,  J.  Appellant  was  convicted  In 
the  county  court  of  Johnson  county  for  an 
alleged  violation  of  what  is  generally  known 
as  tlie  State  Highway  Law,  passed  by  the 
Thirty-Fifth  legislature  at  its  regular  ses- 
sion (Laws  1917,  c.  207),  and  amended  at 
its  called  session  (Laws  1917  [1st  Called 
Sess.]  c.  31).  In  an  (pinion  from  this  court, 
handed  down  March  10,  1920,  the  Judgment 
of  the  lower  court  was  affirmed.  Appellant 
in  due  time  filed  a  motion  for  rehearing,  to- 
gether with  an  argument  on  the  motion, 
whlctk,  while  presenting  no  authorities  for 
the  consideration  of  the  court  has  caused  ua 
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to  have  grave  doubt  as  to  the  correctness  of 
the  original  opinion. 

It  was  charged  against  appellant  by  com- 
plaint and  Information  in  two  counts  that  he 
(1)  "did  then  and  there  drive  and  operate  a 
motor  vehicle  upon  the  highway  in  this  state 
in  a  careless  manner,  and  the  said  P.  R.  Rns- 
seU  did  not  then  and  there  show  due  regard 
for  the  safety  and  convenience  of  other  ve- 
hicles and  trafBc  upon  said  public  highway," 
and  (2)  that  he  "did  then  and  there  and  while 
driving  a  motor  v^icle  upon  a  public  high- 
way in  said  state  and  county  attempt  to  pass 
another  vehicle  by  overtaking  said  vehicle 
without  then  and  there  sounding  audible  and 
suitable  signal  before  passing  said  vehicle 
going  in  the  same  direction,  the  said  P.  R. 
Rossell  b^ng  then  and  there  the  person  In 
charge  of  and  operating  said  overtaking 
vehicle." 

Appellant  filed  a  motion  to  quash  both 
counts  in  the  information ;  the  first  count  b^ 
canse  it  is  Indefinite  and  uncertain,  charging 
no  specific  offense,  and  does  not  specifically 
define  with  the  certainty  required  what  par- 
ticnlar  acts  or  omUslons  will  bo  an  oflfense, 
and  the  second  count  because  there  is  no  such 
offense  defined  by  the  act  in  qnestlon  as 
"attempting"  to  pass  another  vehicle,  eta 
The  motion  to  quash  both  counts  was  over- 
ruled, and  exceptions  reserved.  Both  counts 
were  submitted  to  the  Jury,  and  a  general 
verdict  returned.  The  former  opinion  did 
not  discuss  the  first  count,  but  was  devoted 
solriy  to  a  review  of  the  questions  raised 
under  the  second  count. 

Section  (a)  of  article  820k,  Vemoo's  Texas 
Crim.  Stats.,  1918  Supplement,  under  whldi 
it  is  attempted  to  charge  an  offense  against 
appellant  In  the  first  count  In  the  Indictment, 
reeds  as  follows: 

"The  driver  or  operator  of  any  veUde  in  or 
upon  any  public  highway  in  this  state,  shall 
drive  or  operate  such  vehicle  in  a  careful  man- 
ner with  due  regard  for  the  safety  and  con- 
venience of  pedestrians  and  all  other  vehicles 
or  traffic  upon  such  highway,  and  wherever 
practicable  shall  travel  upon  the  right  hand 
aide  of  such  highway." 

The  remaining  portion  of  this  section  is 
not  quoted  here  as  not  having  application.  It 
sometimes  is  helpful  to  revert  to  the  funda- 
mental law  as  stated  in  our  Codes,  in  order 
to  determine  questions  that  arise  under  the 
construction  of  statutes,  and  we  find  the  very 
flrat  article  in  our  Penal_  Code  provides; 

"The  design  of  enacting  tiiis  Code  is  to  define 
in  piain  language  every  offense  against  the  laws 
of  this  state,  and  affix  to  each  offense  its  prop- 
er punishment." 

Article  3,  P.  0.,  provides: 

*'In  order  that  the  system  of  penal  law  in 
force  in  this  state  may  be  complete  within  it- 
self, and  that  no  system  of  foreign  laws,  writ- 
ten or  unwritten,  may  be  appealed  to,  it  is 
declared  that  no  person  shall  be  punished  for 


any  act  or  omission,  unless  the  same  is  made 
a  penal  offense,  and  a  penalty  is  affixed  there- 
to by  the  written  law  of  this  state." 

[1]  a%e  motion  of  appellant's  counsel  to 
quash  the  first  count  in  the  information  ar- 
raigns the  provisions  of  section  (a)  of  artlds 
820k  in  the  following  language: 

"(1)  Said  count  Is  indefinite  and  uncertain, 
and  charges  no  specific  offense  against  the  law 
of  this  state. 

"(2)  Because  the  language  of  the  statute 
under  wliicfa  said  count  is  drawn  is  too  indefi- 
nite and  uncertain  in  its  language  to  define  an 
offense  under  the  Constitotion  and  law  of  tliis 
state,  and  does  not  specifically  define  with 
that  certainty  the  act  or  omission  constituting 
such  offense  as  is  necessary  to  properly  define 
the  same,  and  as  ia  necessary  to  put  the  de- 
fendant upon  notice  of  tl>e  particular  act  or 
omission  with  which  he  is  charged,  and  which 
is  charged  against  Um  as  a  violation  of  the  law, 
and  said  section  (a)  of  article  820k  wholly  fails 
to  sufficiently  define  with  that  certainty  re- 
quired by  the  Constitution  and  law  of  tliii  state 
tiie  act  or  omission  attempted  to  be  alleged 
and  declared  an  offense  against  the  law. 

"Said  article  SWk,  paragraph  (a)  undertakes 
to  define  as  an  offense  the  operation  of  a  mo- 
tor vehicle  or  any  veldcle  in  a  manner  that  is 
not  operated  in  a  careful  manner,  with  due  re- 
gard for  the  safety  and  convenience  of  pedes- 
trians and  all  other  veliides  or  traffic  upon 
such  highways,  and  said  statute  nowhere  de- 
fines what  shall  constitute  the  term  'careful 
manner,'  or  nowhere  defines  the  term  'careful,' 
and  nowhere  defines  the  term  'due  regard,'  and 
nowhere  defines  the  term  'safety,'  and  nowhere 
defines  the  term  'convenience.'  Said  statute, 
as  written,  leaving  it  necessarily  to  the  opinion, 
Judgment,  or  speculation  of  the  court  or  Jury 
as  to  what  would  constitute  'careful  manner,' 
and  as  to  what  would  constitute  'due  regard.' 
and  as  to  what  would  constitute  'safety'  and 
'convenience,'  and  said  artide  and  statute  is 
tlierefore  too  uncertain,  indefinite,  and  wholly 
lacking  in  that  specific  accuracy  necessary  to 
cliarge  an  oftense  under  the  law  of  this  state." 

Under  the  articles  of  the  Penal  Code  here- 
tofore quoted,  and  many  antborities  in  this 
state,  we  are  constrained  to  hold  that  the 
criticism  directed  at  that  provision  of  the 
law  under  consideration  is  well  taken.  We 
do  not  deem  It  necessary  to  discuss  the  mat- 
ter at  great  length,  but  refer  to  the  case  of 
Grifiin  V.  State,  218  S.  W.  494,  and  the  cases 
therein  cited.  As  said  in  that  opinion,  the 
provision  of  the  statute  now  under  considera- 
tion "Is  so  framed  as  to  be  obnoxious  to  the 
rule  which  requires  some  degree  of  certainty 
In  informing  one  accused  of  a  crime  of  the 
nature  of  the  accusation  against  him."  We 
therefore  hold  that  the  trial  court  erred  in 
not  having  sustained  appellant's  motion  to 
quash  the  first  count  in  the  Information,  and 
hold  that  that  provision  of  the  statute  under 
wUch  the  first  count  of  the  information  was 
drawn  is  inoperative  and  unenforceable.  In 
so  far  as  it  undertakes  to  define  an  offense. 
We  do  this  with  reluctance^  knowing  the  in- 
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creasing  necessity  of  some  regnladoiiB  for 
traffic  upon  our  highways,  but  feel  tbat,  be- 
fore a  dtlzen  shall  be  called  npon  to  answer 
In  a  criminal  prosecution,  the  acts  denounced 
as  offenses  sbonid  not  be  left  to  speculation, 
but,  as  proTlded  In  the  very  first  article  of 
our  Penal  Code,  th^  should  be  defined  in 
plain  language. 

[2]  Ck)unsel  for  appellant  insists  in  his  ar- 
gument upon  motion  for  rehearing  that  the 
court  was  in  error  in  its  original  opinion  in 
not  having  held  that  the  second  count  in 
the  information  was  defective,  in  that  he 
claims  that  the  state  was  undertaking  to 
prosecute  appellant  for  an  "attempt  to  pass" 
another  vehicle.  Subdivision  (f)  of  article 
820k  provides: 

"It  shall  be  the  dnty  of  Hie  person  operating 
or  in  charge  of  an  overtaking  vehicle  to  sound 
audible  and  snitable  signal  before  parsing  -a 
vehlde  proceeding  in  the  same  direction." 

The  Legislatare  did  not  see  fit,  which  they 
could  have  done,  to  have  provided  that  it 
was  necessary  to  sound  audible  and  suitable 
signal  before  "passing  or  attempting  to  pass" 
a  vehicle  proceeding  in  the  same  direction, 
but  we  do  not  agree  with  counsel  that  the 
plender  was  undertaking  to  charge  the  ap- 
pellant in  this  case  with  "attempting  to  pass" 
a  vehicle.  It  is  not  the  "passing,"  or  "at- 
tempting to  pass,"  that  is  made  criminal. 
It  is  the  failure  to  give  the  signals  required 
which  is  made  penal,  and  that  is  what  the 
pleader  is  charging.  The  language  chosen  by 
him,  perhaps,  in  describing  the  offense,  was 
unhappy,  but  we  do  not  think  fatal  to  the 
second  count  in  the  information.  The  pur- 
pose of  the  law  in  that  provision  is  npt  left 
in  doubt  when  we  take  the  oitire  law  upon 
the  subject  into  consideration,  for  in  reading 
section  (f),  the  <sie  under  which  an  offense  is 
sought  to  be  diarged  in  the  second  count, 
in  connection  with  section  (d),  the  purpose  is 
made  plain.    Section  (d)  reads  as  follows: 

"It  shall  be  the  duty  of  the  driver,  rider,  or 
operator  of  a  vehicle  about  to  be  overtaken  and 
passed,  to  give  way  to  the  right  in  favor  of  the 
overtaking  vehicle  on  suitable  and  audible  sig- 
nal, given  by  or  on  behalf  of  the  operator,  driv- 
er or  other  person  in  charge  and  control  of 
such  overtaking  vehicle,  if  such  overtaking  ve- 
hicle be  a  motor  vehicle." 

The  purpose  of  the  entire  enactment  of  the 
Legislature  upon  this  subject  was  to  under- 
take to  avoid  accidents  upon  the  public  high- 
ways, and,  in  order  to  accomplish  that  pur- 
pose, to  require  operators  of  vdilcles  on  the 
highways  to  comply  with  certain  provisions  of 
that  statute.  We  are  not  inclined,  wherever 
it  is  pos.sible  for  us  to  do  so  in  consonance  with 
already  well-recognized  principles  of  law,  to 
make  such  holding  as  would  in  any  way  pre- 
vent the  beneficial  operation  of  that  statute. 
We  think  a  fair  construction  of  the  allegation 
in  the  second  count  in  the  inforroation  means 
no  more  than  if  the  pleader  had  said  that 


while  the  appellant  was  in  diargs  of  and  oper- 
ating a  vehicle  on  the  public  highway,  and 
while  about  to.  overtake  another  veliicle  pro- 
ceeding in  the  same  direction,  that  the  appel- 
lant failed  to  sound  audible  and  soltatde  sig- 
nals before  passing  said  vehicle  going  in  the 
same  direction.  We  therefore  adhere  to  the 
former  opinion,  in  so  far  a«  it  was  therein 
held  that  the  information  was  not  subject  to 
the  criticism  addressed  to  it  in  the  particalars 
herein  mentioned,  but  that  it  does  charge  an 
offense  against  the  law  as  provided  in  section 
(f)  of  article  820k. 

[3]  After  mature  consideration  of  appel- 
lant's motJAU  for  rehearing,  and  the  argu- 
ment presented  in  connection  therewith,  and 
a  close  study  of  the  facts  as  disclosed  by  the 
record,  we  do  beUeve  we  were  in  error  in 
having  afilrmed  the  judgment  for  the  foUow- 
ing  reason:  The  purpose  of  the  statute  under 
consideration  unquestionably  is  to  cause  the 
(^)erator  of  an  overtaking  vehicle  to  sound 
the  warning  in  order  to  avoid  oollislon  and 
accidents  with  the  vehicle  about  to  be  itassed 
or  overtaken.    Many  reasons  can  be  present- 
ed why  it  would  be  necessary  for  a  signal 
to  be  given,  but  it  Is  not  necessary  to  do  so 
here.    But  can  it  be  said  that  the  operator  o( 
a  vehicle  upon  the  public  road  shall  be  held 
liable  for  a  crime  for  falling  to  do  a  thing 
when  the  necessity  therefor  was  not  appar- 
ent to  him?    As  we  understand  the  record, 
the  undisputed  evidence  in  this  case  shows 
that  the  appellant  was  on  his  way  from  Fort 
Worth  to  Olebume,  and  the  lights  upon  his 
car  some  time  during  the  trip  got  oat  of 
order,  and  that  tb^  were  repaired  on  two  oc- 
casions at  least  while  on  the  road.  One  of  the 
young  ladies,  who  was  an  occupant  of  the 
buggy  that  was  struck  by  the  automobile, 
says  she  saw  the  lights  of  the  car  as  it  wm 
approaching,  and  warned  the  boy  who  was 
driving  the  buggy  to  turn  out  of  the  road; 
that  upon  again  looking  back  the  lights  of 
the  car  had  disappeared,  and  that  she  tboufrfat 
perhaps  the  car  had  turned  off  the  road.   The 
appellant  himself  says  the  lights  suddenl.T 
went  out,  and  that  he  had  the  young  mas 
^ho  was  riding  with  him  to  get  out  of  the 
dosed  car  npon  .the  running  board,  and  th&t 
he  did  so,  and  was  seeking  a  suitable  place 
to  stop  the  car  to  again  see  if  they  could  fix 
the  lights.    That  the  car  was  running  slow- 
ly at  the  time  of  the  collision  there  can  be  no 
question,  because  the  fact  that  none  of  the 
people  were  seriously  hurt,  and  the  buggy 
only  injured  to  the  extent  of  about  (8  re- 
quired to  repair  it,  shows  that  it  could  not 
have  been  going  at  a  very  great  rate  of  speed 
at  the  time  of  the  collision. 

Appellant  says  that  he  did  not  see  the  bag- 
gy, and  we  conclude  fh)m  the  evidence  that 
this  is  true;  otherwise,  it  would  be  necegsair 
to  draw  the  inference  that  he  ddiberately 
ran  his  car  into  the  center  of  the  back  of  the 
buggy.    Now,  If  the  appellant  did  not  see 
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the  Tehlde  wMdi  was  In  front  of  Mm,  and 
did  not  know  it  waa  there,  and  that  he  was 
about  to  overtake  It,  how  could  he  be  held 
liable  for  having  committed  an  oflFense  for 
not  having  given  the  passing  or  approacblng 
signal?  The  Idea  that  we  are  endeavoring 
to  present  might  be  Ulnstrated  in  this  way: 
If  a  honse  was  being  moved,  and  for  some 
reason  had  been  stopped  upon  the  highway, 
but  with  room  for  vehicles  to  pass,  and  the 
operator  of  an  antomobile,  approaching  the 
house,  being  unable  on  account  of  it  to  see 
anything  on  the  other  side,  and  that,  imme- 
-dlately  after  passing,  or  while  in  the  act  of 
passing  the  house,  another  vehicle  should 
suddenly  drive  out  from  behind  It  proceeding 
in  the  same  direction  with  the  approaching 
vehicle,  and  an  accident  occurred,  could  the 
operator  of  the  approaching  vehicle  be  held 
to  be  guilty  of  a  criminal  offense  for  not  hav- 
ing given  the  signal  required  by  the  article 
of  the  statute  under  consideration?  We  are 
not  undertaking  to  pass  upon  the  question  aa 
to  wBether  the  appellant  might  or  might  not 
be  guilty  of  a  violation  of  some  other  provi- 
sion of  the  article  in  question,  that  depending 
upon  an  Issue  of  fact  which  we  are  not  called 
upon  to  decide;  but  we  are  Inclined  to  hold 
that,  in  the  absence  of  knowledge  on  appel- 
Umtfs  part  of  the  presence  of  the  buggy 
which  his  automobile  struck,  be  cannot  be 
held  to  be  guilty  of  an  offense  in  his  failure 
to  give  the  signal  required  by  the  statute. 

Motion  for  rehearing  Is  granted,  and  the 
caae  is  reversed  and  remanded. 


CRENSHAW  V.  MONTAGUE  COUNTY  et  al. 

(No.  9408.) 

{Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  11,  1920.) 

i.  App«cl    and    error   «=372fr.-AsalBBment    of 
•rnir  for  fallar*  to  flx  damaBss  requires 
statament  of  fasts. 
Asaignment  of  error  to  the  dissolving  of 
temporary  injunction  against  opening  of  road 
because  the  road  judgment  was,  void,  since  the 
jnry  failed  to  fix  the  owner's  damages,  accom- 
panied by  the  statement  that  the  jury  allow- 
ed damages  to  land,  but  stated  they  could  not 
say  as  to  the  damages  for  catting  his  cattle 
«S  from  water,  presents  no  question  for  re- 
view in  the  absence  of  a  statement  of  facts. 

2.  Appeal  and  error  «=s>  1 1 65— Loss  of  short- 
band  notes  hold  not  to  entitle  appellant  to 
reversal. 

The  facts  that  the  offidal  reporter  had  lost 
the  shorthand  notes  of  the  hearing  which  he 
was  required  to  take  and  preserve  under  Rev. 
St.  arts.  1923  and  1924,  so  that  he  could  not 
prepare  a  statement  of  facts,  and  that  the  at- 
torneys who  represented  appellant  at  hearing 
b«d  moved  from  the  county,  do  not  entitle  ap- 
pellant to  reversal,  where  the  record  shows 


that  Oit  citation  In  error  was  served  more  than 
four  months  after  final  judgment,  and  appel- 
lant made  no  showing  of  an  attempt  to  pre- 
pare a  written  statement  of  facts  under  Rev. 
St.  art  2068,  or  to  secure  an  agreed  state- 
ment of  facts  under  Rev.  St  art.  2112,  or  to 
seasonably  apply  for  proper  process  to  com- 
pel the  reporter  to  file  transcript  of  his  notes 
or  substitute  them  as  provided  under  Rev,  St 
arts.  2157  and  2168. 

Error  from  District  Court  Montague  Coun- 
ty; O.  R.  Pearman,  Judge. 

Salt  by  Lee  Crenshaw  against  Montague 
Gonnty  and  another  for  injunction  to  re- 
strain the  opening  of  a  road.  Judgment  dis- 
solving the  temporary*  writ  of  injunction 
theretofore  issued,  aiid  plaintiff  brings  error. 
Afllrmed. 

H.  W.  Hunt  at  Montagne^  tar  plaintiff  in 
error. 

Homer  B.  Latham,  of  Bowie,  and  J.  B. 
Hall,  of  Wichita  Falls,  for  defendants  In 
error. 

CONNER,  C.  J.  Plaintiff  in  error,  Lee 
Crenshaw,  instituted  this  suit  to  enjoin  the 
opening  of  a  public  road  through  spedfled 
premises  owned  by  him.  He  alleged  that  he 
had  not  been  given  legal  notice  of  any  pro- 
ceeding to  lay  out  the  road  nor  to  appear 
before  any  Jury  of  view,  that  the  Jury  of 
view  assessed  his  damages  at  $500,  whereas 
his  real  damage  was  $3,500,  and  the  com- 
missioners' court  had  illegally  reduced  the 
amount  assessed  by  the  Jury  to  $250,  and  be 
prayed  for  and  obtained  a  temporary  in- 
junction restraining  the  road  overseer  from 
opening  the  road. 

The  commissionerB'  court  and  road  overseer 
answered  by  demurrers  to  the  petition,  by  a 
general  denial,  and  specially  to.the  effect  that 
the  plaintiff  when  notifled  by  the  Jury  of 
view  appeared  before  it  and  presented  his 
daim  for  damages  and  made  no  objection  to 
the  proceeding. 

The  case  came  on  for  final  bearing  at  the 
regular  June  term,  1919,  of  the  district  court 
of  Montague  county,  aiid  the  court  after  hav- 
ing, as  the  Judgment  recites,  heard  the  evi- 
dence and  argument  of  counsel,  dissolved  the 
temporary  writ  of  injunction  theretofore  is- 
sued, and  the  plaintiff  prosecutes  this  writ 
of  error  from  said  Judgment  of  dissolution. 

[1]  Plaintiff  in  error's  first  assignment 
reads  as  follows : 

"The  report  of  the  jury  is  void  in  that  it 
shows  that  said  jury  did  not  fix  or  attempt  to 
fix  plaintiff's  damages.  The  court  therefore 
erred  in  dissolving  the  injunction." 

The  assignment  is  treated  as  a  proposition 
and  Is  followed  by  this  statement : 

"Said  jnry  allowed  plaintiff  $500  damages  to 
his  land,  but  said  as  to  the  damages  for  cut- 
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ting  Orenshaw's  cattle  off  from  water  we  can- 
not say." 

Among  other  things,  that  might  be  said, 
an  all-suffldent  answer  to  the  assignment  Is 
that  we  have  no  statement  of  facts  and  tbere> 
fore  cannot  review  the  assignment. 

[2]  The  only  remaining  assignment  of  error 
is  the  following: 

"The  negligence  of  the  conrt  stenographer 
and  the  derk  in  losing  all  data  from  which  a 
statement  of  facts  could.be  made  ia  reveraible 
error." 

In  8uiH>ort  of  that  assignment  plaintiff  In 
error  presents  the  following  proposition  aiad 
statement: 

"The  negligence  of  the  court  stenographer 
and  the  clerk  prevented  the  plaintiff  from  get- 
ting up  a  statement  of  facts  in  this  case." 

The  certificate  and  affidavit  referred  to  as 
shown  by  the  transcript  Is  as  follows: 

"No.  6436.  Lee  Crenshaw  t.  Montague 
County.  I,  J.  J.  Coz,  clerk  of  the  district  conrt 
of  Montague  county,  Tex.,  hereby  certify  that 
Mr.  King,  the  court  reporter,  and  myself,  dur- 
ing the  January  term,  1920,  both  made  diligent 
search  for  his  shorthand  notes  in  this  case 
and  have  been  unable  to  find  them;  said  notes 
nor  said  reporter's  transcript  of  questions  and 
answers  were  ever  filed  in  my  ofiSce.  3,  J. 
Coz,  Clerk  of  the  District  Conrt  of  Montague 
Co.  Tex. 

"I,  H.  W.  Hont,  do  solemnly  swear:  That 
Spencer  &  Cook,  attorneys  who  tried  this  case, 
have  both  moved  oat  of  Montague  county. 
That  I  have  been  employed  to  take  this  case 
up  by  writ  of  error.  That  I  went  to  the  court 
stenographer  and  requested  him  to  get  up  a 
statement  of  facts  In  the  case;  he  made  dili- 
gent search  for  his  notes  and  failed  to  find 
them,  and  said  that  he  could  give  me  no  data 
from  which  to  make  a  statement  of  facts. 
That  I  was  not  in  the  trial  of  the  case  and 
know  nothing  about  the  facts  in  the  case.  H. 
W.  Hunt. 

"Sworn  to  and  subscribed  and  before  me  this 
the  16th  day  of  February,  A.  D.  1920.  J.  J. 
Cox,  Clerk  of  the  District  Conrt  of  Montague 
County,  Texas." 

We  are  of  the  opinion  that  the  assignment 
last  presented  must  be  overruled. 

Articles  1923  and  1924,  Revised  Statutes, 
makes  it  the  duty  of  an  official  shorthand 
reporter  attending  sessions  of  the  court  to 
take  full  shorthand  notes  of  all  the  testimony 
offered  In  the  case  and  to  preserve  his  short- 
hand notes  for  future  reference,  and,  in  case 
where  an  appeal  is  perfected,  to  transcribe 
the  testimony  and  other  proceedings  In  the 
form  of  questions  and  answers,  certifying 
that  such  transcript  is  true  and  correct,  and 


file  the  same  in  the  office  of  the  clerk  of  the 
court  But  the  record  shows  in  this  case 
that  the  final  Judgment  was  rendered  July  19, 
1919;  that  the  writ  of  error  bond  was  ap- 
proved November  25,  1919,  and  citation  in 
error  Issued  and  served  on  November  26, 
1919.  We  think  plaintiff  in  errw  was  lacking 
in  diUgmce.  No  reason  is  perceived  nor  given 
why.  If  the  reporter  failed  to  file  a  transcript 
of  his  notes,  plaintifl,  upon  giving  notice  of 
appeal,  did  not  apply  for  a  transcript  of  the 
notes  of  the  evidence  and  require  its  filing, 
if  he  desired  this  to  be  done,  within  a  reason- 
able time  after  rendition  of  the  final  judg- 
ment. This  was  not  done  It  appears,  but,  on 
the  contrary,  no  search  was  made  for  the 
notes  until  during  the  January  term  of  the 
district  court  In  1920.  Moreover,  for  the 
preparation  and  presentment  of  the  state- 
ment of  facts  the  parties  are  not  limited  to 
the  notes  of  the  official  shorthand  reporter. 
Article  2068,  Revised  Statutes,  expressly  pro- 
vides that  after  a  trial  of  any  cause  either 
party  may  make  out  a  written  statemant  of 
facts  given  In  evidence  on  the  trial,  which, 
if  agreed  to  by  opposing  connsd  and  approved 
by  the  Judge,  is  all-sufficient.  Or,  If  a  full 
statement  of  facts  Is  not  desired,  an  oppor- 
tunity is  presented  by  article  2112,  Revised 
Statutes,  for  the  parties  to  agree  upon  a 
statement  of  the  facts  proven.  It  does  not 
appear  that  plaintiff  in  error  might  not,  vrlth 
reasonable  diligence  and  effort,  have  been 
able  to  present  to  this  court  a  properly  ap- 
proved statement  or  agreement  as  to  all  of 
the  facts  necessary  for  our  consideration. 
It  is  not  stated,  that  plaintiff  in  error  himself 
was  unacquainted  with  the  facts  or  that 
Spencer  &  Cook,  notwltlistandlng  their  re- 
moval from  the  county,  might  not  have  been 
easily  approached,  or  that  they  would  have 
refused  to  agree  upon  a  statement,  or  that 
the  Judge  who  tried  the  case  would  have 
refused  to  approve  any  such  statement  So 
that,  on  the  whole,  and  in  the  absence  of 
any  effort  on  plaintiff  in  error's  part  to  have 
seasonably  applied  for  the  proper  process  to 
compel  the  reporter  to  ffle  a  transcript  of  his 
notes  or  to  substitute  them  If  lost  as  pro- 
vided by  articles  2157  and  2158,  Revised 
Statutes,  and  In  the  absence  of  any  ^ort  to 
avail  himself  of  other  provisions  of  the  stat- 
utes enabling  him  to  secure  an  agreed  state- 
ment of  the  facts,  we  think  he  has  not  shown 
himself  entitled  to  a  reversal  of  the  Judgment 
on  the  ground  presented  in  the  asslgnmoit 
discussed. 

All  assignments  are  accordingly  overruled, 
end  the  Judgment  Is  affirmed. 
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MeFARLAND    et    at.    v.    BURKBURNETT- 
HARRIS  OIL  CO.     (No.  1763.) 

<  Court  of  Civil  Appeals  of  Texas.    Anuuillo. 
March  2,  1921.) 

<.  Appeal  and  error  <Ss»722(l)— Assignmopts 
of  brief  must  be  substantial  copies  of  those 
properly  hi  record. 
Asaigiuiients  of  error  presented  in  appel- 
lant's brief  cannot  be  considered  where  they 
are  not   substantial   copies  of  assignments   of 
error  which  properly  appear  in  the  transcript. 

2.  Appeal  and  error  «=9722(i)— Assignments 
after  court  trial  mast  be  Incorporated  formal- 
ly or  by  motion  for  a  «ew  trial. 

Where  the  trial  is  before  the  court,  as  well 
as  where  it  is  before  the  jury,  the  assignments 
of  error  presented  in  the  brief  must  have  been 
incorporated  in  the  record  either  as  formal 
assignments  or  in  the  motion  for  a  new  trial 
under  Rev.  St  art  1612,  and  Courts  of  Civil 
Appeals  Rnles  23  and  29  (142  S.  W.  xii). 

3.  Appeal  and  error  «=>743i  I )— Brief  must  re- 
fer to  transcript  or  statement  of  facts. 

Assignments  of  error  in  appellant's  brief 
cannot  be  considered  where  there  is  no  refer- 
ence to  the  transcript  or  statement  of  facts  in 
connection  with  the  statements  made  under  the 
proposition*  aa  required  by  Court  of  Civil  Ap- 
peals Role  SI  (142  S.  W.  ziii),  and  the  a»- 
signments  point  out  no  fundamental  error  an- 
thorixing  reversal  under  Rule  23  (142  S.  W. 
xii). 

Appeal  from  IMatrlct  (3ourt,  Wichita  Coun- 
ty;  E^gar  Scurry,  Judge. 

Suit  between  G.  I.  McFarland  and  others 
and  tbe  Bartbnmett-Harris  Oil  Company. 
Judgment  for  the'latter,  and  the  former  ap- 
peal.   Affirmed. 

Hunter  8c  Scott  and  John  Davenport,  all 
of  Wichita  Falls,  for  appellants. 

Thompson,  Barwise,  Wharton  8c  Hlner,  of 
Fort  Worth,  for  appellee. 

BOTCH,  J.  [1-3]  Appellants'  assignments 
of  error,  as  presented  in  their  brief,  are  not 
entitled  to  be  considered,  for  two  reasons: 
First,  they  are  not  substantial  copies  of  tbe 
assignments  of  error  incorporated  in  the  rec- 
ord. Tbe  case  was  tried  before  the  court, 
and  the  appellants  filed  a  document,  styled 
"Ass^ment  of  Error,"  which  was  in  the 
terms  of  a  motion  for  a  new  trial,  though  no 
action  was  ever  taken  on  It  by  the  trial  court. 
No  other  assignments  of  error  appear  in  the 
transcript.  The  assignments  presented  in 
the  brief  are  not  substantial  copies  of  those 
appearing  in  tbe  instrument  referred  to. 
Wbetber  the  trial  is  before  the  court  or  tbe 
jury,  tbe  assignments  of  error  presented  in 
the  brief  must  have  been  incorporated  in  the 
record,  either  as  formal  assignments  or  in 
the  motion  for  new  trial.  R.  C.  S.  art.  1612 ; 
Rules  23  and  29  for  Courts  of  Civil  Appeals 


COATS  871 

S.W.) 

(142  8.  W.  xii) ;  Hess  v.  Tnmey  (Supi)  208 
S.  W.  593;  Mansfield  v.  Mansfield,  198  S.  W. 
169;  Waco  Oil  &  Refining  Co.  v.  Texas  Re- 
fining Co.,  207  S.  W.  987;  Cbancelor  v. 
Slaughter,  210  S.  W.  239.  Second,  there  is 
not  a  reference  in  appellants'  brief  to  the 
transcript  or  statement  of  facts  in  connection 
with  the  statements  made  under  the  proposi- 
tions presented  under  their  assignments,  as 
required  by  Rule  31,  for  briefing  (142  S.  W. 
xlii).  Caffrey  v.  Bartlett,  198  S.  W.  810; 
Hirsch  V.  Patton,  49  Tex.  Civ.  App.  499,  108 
S.  W.  1018;  Beaumont  Tractor  Co.  v.  Edge, 
46  Tex.  (Sv.  App.  448, 102  8.  W.  74a 

Tbe  assignments  point  out  no  fundamental 
error,  as  it  would  require  an  examination  of 
the  entire  record  to  determine  whether  they 
are  well  taken  so  that  the  brief  presents  no 
ground  for  reversal  of  the  Judgment  under 
Rule  23  for  the  Courts  of  Civil  Appeals. 
Houston  Oil  0>.  T.  Kimball,  103  Tex.  94,  122 
S.  W.  537,  124  8.  W.  86. 

Tbe  judgment  will  therefore  be  affirmed. 


BAIN  a*  al.  v.  COATS  et  dl.    (Ne.  6476.) 

(Conrt  of  Civil  Appeals  of  Texas,  San  Antonio. 

Jan.  19,  1021.    Rehearing  Denied 

March  9,  1921.) 

1.  Action  <S='56— Appeal  and  error  «=>964— 
Court  has  dlsoretlon  In  Joining  oanses  of  ac- 
tlon. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art- 2182,  whether  suits  should  be  consolidated 
is  largely  in  the  trial  court's  discretion,  and 
this  discretion  will  not  be  reviewed  onless 
there  has  been  manifest  injury. 

2.  Aotlon  €=»57 (2)— Actions  against  oxecuters 
and  sureties  held  properly  consolidated. 

Actions  against  executors  and  their  sure- 
ties, one  for  waste  and  misapplication  of  funds, 
and  another  to  set  aside  a  conveyance  of  lands 
of  the  estate,  fraudulentiy  procured,  to  one  of 
tbe  sureties,  with  the  collusion  of  the  execu- 
tors, held  properly  consolidated  under  Vernon's 
Sayles'  Ann.  Civ.  St  1914.  art  2182. 

3.  Parties  «=>29— Joinder  held  discretionary. 

Joinder  of  parties  is  a  matter  within  the 
discretion  of  the  court. 

4.  parties  <S=>2S— "Misjoinder"  defined. 

Whenever  the  right  to  recover  against  one 
defendant,  under  allegations  of  the  petition, 
would  preclude  the  right  to  recover  against  an- 
other joined  as  defendant,  there  is  a  "misjoin- 
der" of  parties  defendant. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Mis- 
joinder.] 

5.  Action  iS=357(2)— Consolidation  of  salts  held 
not  to  effect  misjoinder  of  parties. 

Actions  against  executors  and  their  sure- 
ties, one  for  waste  and  misapplication  of  funds, 
and  another  to  set  aside  a  conveyance  of  lands 
of  tbe  estate,  fraudulentiy  procured,  to  one  of 
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the  Buretiea,  wHJi  the  eollaeion  of  tiie  ezecotorei 
Md  properly  coneoUdated  aa  against  the  ob- 
jection of  misjoinder  of  parties. 

e.  Execntora  and  admliilstrators  <S=>I49— Evi- 
dence held  to  ahow  fraud  in  pnrohaae  from 
executor*. 
In  action  to  set  aside  a  conveyance  by  sole 
deTisee  and  executors  of  lands  of  the  estate  to 
defendant,  a  sDrety  of  the  executors,  evidence 
held  to  show  coUnsion  between  defendant  and 
tho  executors. 

7.  Executors  and  administrators  «=> 1 49— Find- 
lags  held  to  Justify  relief. 

In  action  to  set  aside  collusive  purchase 
from  executors  of  lands  of  the  estate,  the 
court  was  not  precluded  from  giving  relief  on 
a  finding  of  the  fraud  charged  because  there 
was  no  finding  of  fraud  as  to  the  preliminary 
contract  pursuant  to  which  the  conveyance  was 
made,  as  the  contract  had  served  its  purpose 
when  merged  in  the  executed  deed. 

8.  Executors  and  admlnistrstora  «9l49— Com- 
plaint heM  sufflolent  In  aotlon  to  sot  aside 
collusive  purchase  from  estate. 

In  action  to  set  aside  collusive  purchase 
from  executors  of  lands  of  the  estate,  the 
pleadings  were  sufficient,  without  specially 
pleading  the  preliminary  contract  pursuant  to 
which  the  conveyance  was  executed,  as  such 
contract  could  be  used  as  evidence  on  the 
issues  without  special  pleading. 

9.  Pleading  <s=»236  (4)— Trial  amendment  dis- 
cretionary, 

A  trial  amendment  after  the  jury  had  an- 
swered the  special  issues  held  within  the  trial 
court's  discretion. 

10.  Courts  «=>472(4)— Only  district  court 
could  give  adequate  relief  whoro  land  of  es- 
tate fraudulently  conveyed. 

Where  land  had  been, fraudulently  convey- 
ed away  from  a  decedent's  estate,  only  the 
district  court  could  grant  adequate  relief. 

11.  Executors  and  administrators  «=>529,  537 
(7)— Surety  liable  for  executors'  fraud,  Ir- 
respective of  personal  profit;  separate  suit 
against  executors  not  necessary. 

A  surety  of  executors  is  liable  for  their 
fraud  and  breach  of  trust,  although  be  may 
not  have  personally  profited,  and  he  cannot 
drive  the  beneficiary  of  the  trust  to  a  separate 
suit  against  the  executors. 

12.  Fraud  ®=>30— Surety  participating  in  prin- 
cipal's fraud  liable  with  bim. 

A  surety  may  keep  aloof  from  participation 
in  his  principal's  fraud,  in  which  case  he  can 
be  held  only  on  the  basis  of  his  bond;  but  the 
moment  he  abandons  that  position  and  deals 
with  the  principal  in  the  fraud,  he  will  be 
stripped  of  his  benefits  and  made  to  respond 
with  his  principal  in  damages. 

13.  Trusts  ®=>356(l)— Trust  property  may  be 
followed. 

A  court  of  equity  may  rea(^  trust  property 
in  the  hands  of  any  person  not  innocent. 

Appeal  from  District  Court,  Kamea  Coun- 
ty;  Covey  O.  Thomas,  Judge. 


Suit  by  Mrs.  R.  H.  Coats  and  others 
against  L.  E.  Bain  and  others.  From  judg- 
ment for  plalntUfB,  defendants  appeal.  Re- 
versed and  rendered. 

A.  J.  Parker  and  Lewright  ft  Lewrlght,  all 
of  San  Antonio,  for  appellants. 

J.  B.  Dlbrell,  of  Sefeuln,  Bell  ft  Brown,  of 
Karnes  City,  and  Ij.  H.  Browne,  A.  J.  Bell, 
and  J.  D.  Dodscm,  all  of  San  Antonio,  for 
appellees. 

COBBS,  J.  W.  O.  Butler,  Jr.,  died  on  the 
20th  day  of  November,  191S,  in  Karnes  coun- 
ty, leaving  a  large  estate  conMsting  of  real 
and  personal  property.  He  left  a  will  In  which 
be  made  Mrs.  Ira  Butler,  his  Burvivlng  wife, 
now  Mrs.  R.  H.  Coats,  appellee,  sole  derrlsee. 
Ik  B.  Bain  and  A.  J.  Parker  were  made  ex- 
ecutors, and  were  required  to  give  bond  and 
make  report  of  their  actions  to  the  probate 
court  of  Karnes  county. 

A  temporary  administration  was  taken  out 
and  closed  on  thi  16th  day  of  E^bruary, 
1914,  at  which  time  the  will  was  entered  of 
probate,  and  thereupon  L.  E.  Bain  and  A. 
J.  Parker  qualified  as  executors  and  gave 
bond,  with  appellants  J.  L.  Bain,  T.  G. 
Butler,  and  E.  O.  Seale  as  sureties.  On  the 
26th  day  of  May,  1917,  the  executors  secur- 
ed an  order  of  the  probate  court  approving 
their  final  account  as  such,  discharging  them 
and  their  said  bondsmen  from  further  11- 
abUlty.  On  the  17th  day  of  July,  1919,  ap- 
pellees filed  a  proceeding  in  said  county  pro- 
bate court  agfilnst  appellants,  individually 
and  as  executors  of  said  estate,  and  against 
said  sureties  as  such,  to  set  aside  and  va- 
cate the  order  of  court. 

On  the  same  day  aiHiellees  Instltnted  two 
suits  in  the  district  court,  one  against  ap- 
pellants A.  J.  Parker  and  L.  E.  Bain,  in- 
dividually and  as  executors  of  said  estate, 
and  against  J.  L.  Bain,  T.  O.  Butler,  and  E. 
C.  Seale,  as  sureties  on  their  said  bond, 
numbered  2187,  styled  "Mrs.  Ira  Coats  et  al. 
V.  A-  J.  Parker  et  al.,"  to  recover  $100,000 
damages  for  waste  and  misappropriatioD  of 
the  property  of  the  estate.  Another  suit 
was  brought  in  district  court  against  A.  J. 
Parker  and  L.  E.  Bain,  Individually  and  as 
executors  of  said  estate,  numbered  on  said 
docket  No.  2188,  styled  "Mrs..  Ira  Coats  et 
al.  v.  J.  L.  Bain  et  al.,"  to  cancel  and  set 
aside  a  deed  and  conveyance  executed  by 
A.  J.  Parker  and  L.  EX  Bain  as  executors 
and  signed  by  Mrs.  R.  H.  Coats  to  J.  L. 
Bain,  appellant,  conveying  to  blm  8,018 
acres  of  land,  and  recover  the  unsold  por- 
tion thereof,  amounting  to  1,066.2  acres. 
The  ground  upon  which  the  recovery  was 
sought  for  the  unsold  portion  was  based  up- 
on allegations  of  bad  faith  and  fraud  and 
want  of  duty  in  the  execution  of  their  trust 
as  such  executors,  conspiring  with  J.  L.  Bain 
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to  cheat,  defraud,  and  swindle  appellees  and 
said  estate. 

The  proceeding  in  the  county  probate 
court  was  heard  on  the  6th  day  of  March, 
1920,  ■whai  an  order  was  entered  setting 
aside  the  previous  order  approving  report 
of  the  executors  and  discharging  them  and 
their  bondsmen  from  further  liability;  and 
thereupon,  on  the  0th  day  of  April,  1020, 
appellants  filed  in  the  said  district  court 
petition  for  certiorari  in  cause  No.  2225, 
"Estate  of  W.  G.  Butter,  Jr.,  Dec'd."  styled 
"Mrs.  R.  H.  Coats  et  al.  v.  L.  B.  Bain  et 
al.,"  in  which  A.  J.  Parker  and  li.  B.  Bain 
were  Joined  as  executors  and  as  individu- 
als, and  J.  L.  Bain,  T.  G.  Butler,  and  E.  C. 
Seale  as  sureties  upon  the  bond  of.  said 
executors,  which  was  granted.  Hence  by 
which  proceedings  all  of  said  causes  appear- 
ed upon  the  dodcet  for  trial  and  disposition 
in  the  district  court  of  ECames  county. 

rpon  this  state  of  the  docket,  on  June  10, 
1020,  appellees  timely  filed  in  said  court  mo- 
tion to  consolidate  cause  No.  2225,  brought 
up  from  county  court  by  certiorari,  with 
causes  Nob.  2187  and  2188,  alleging  in  cause 
Na  2225  appellees  were  seeking  to  enforce 
a  complete  accounting  of  appellants  A.  J. 
Parker  and  L.  El  Bain  as  executors  of  said 
estate,  praying  Judgment  against  them  and 
their  sureties,  J.  L.  Bain,  T.  G.  Butler,  and 
B.  C.  Seale,  for  such  soms  as  might  l>e  found 
due  on  an  accounting.  The  court  granted 
the  order  of  consolidation  of  causes  Nos. 
2225,  2187,  and  2188. 

TJpmi  motion  of  appellants,  appellees  were 
required  to  replead  and  recast  said  three 
consolidated  causes  into  one,  which  was  ac- 
cordingly done  by  their  fourth  amended 
original  bill  of  review  and  repleader.  In 
reply  to  which  appellants  filed  their  third 
amended  original  answe?,  excepting  thereto, 
and  with  full  answer  on  the  merits,  upon 
which  two  pleadings  the  cause  went  to  txial. 
The  case  was  tried  with  a  Jury  upon  spe- 
cial Issues  submitted  by  the  court.  Upon 
their  verdict  the  court  entered  a  Judgment 
in  favor  of  appellees.  The  Judgment,  among 
other  things,  substantially,  on  the  issue  in 
question,  was: 

"(1)  The  court  is  of  the  opinion,  and  con- 
siders and  so  adjudges,  that  plaintiffs  should 
not  be  awarded,  and  they  are  hereby  denied, 
judgment  for  any  portion  of  the  profits  realized 
from  the  sale  of  land  contained  in  the  3,018 
acres  and  for  the  portion  of  said  land  yet  unsold 
in  the  hands  of  J.  L.  Bain,  aggregating 
878s>Aoa  acres,  but  that  upon  the  finding  of 
the  Jury  that  the  contract  and  deed .  executed 
and  delivered  to  the  defendant  J.  L.  Bain,  at 
$18  per  acre,  was  frandnlent,  and  in  that  event 
the  court  is  of  the  opinion  that  the  contract 
dated  February  15,  1916,  at  $22  per  acre,  and 
the  notes  based  thereon,  aggregating  $60,396, 
are  in  full  force  and  effect,  and  fix  or  determine 
the  rights  existing  between  plaintiffs  and  de- 
fendants as  to  recovery  predicated  upon  the 
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3,018  acres  of  land  deeded  to  T.  L.  Bain,  and 

the  court  finding  that  the  vendor's  lien  cotes 
executed  by  J.  L.  Bain  were  secnred  by  ven- 
dor's lien  on  8,018  acres  of  land  sold  to  J.  L. 
Bein  by  L.  B.  Bain  and  A.  J.  Parker,  executors 
of  the  estate  of  W.  O.  Butler,  Jr.,  deceased, 
and  Mrs.  Ira  Butler,  now  Mrs.  R.  H.  Coats,  on 
the  19th  doy  of  February,  1917,  and  recorded 
in  volume  63,  on  page  778,  of  the  Deed  Rec- 
ords of  Karnes  County,  Texas,  and  which  is 
described  by  metes  and  bounds  as  follows,  to 
wit,  •  •  •  and  it  further  appearing  to  the 
court  that  the  defendant  J.  L.  Bain  wholly 
made  default  in  payment  of  both  principal  and 
interest  due  on  said  notes,  on  February  15, 
1917,  and  but  for  the  existence  of  the  contract 
found  by  the  jury  to  be  fraudulent  the  execu- 
tors would  have  declared  said  entire  amount, 
principal  and  interest  and  attorneys'  fees,  due 
on  said  date,  and  that  no  payment  was  credited 
to  said  estate  until  April  6,  1917,  on  which  day 
the  sum  of  $48,324  was  credited  to  said  estate, 
and  that  on  said  date  the  total  amount  due  and 
then  payable  on  said  notes,  principal,  interest, 
and  attorneys'  fees,  was  $71,732.49,  and  the 
court,  being  of  the  further  opinion  that  said 
credit  should  be  applied  on  said  date  to  said 
sum  due,  go  orders,  and  the  court  considers 
and  80  finds,  that  plaintiffs  are  entitled  to, 
and  awards  them,  judgment  against  the  defend- 
ant J.  L.  Bain,  individually,  for  the  sum  of  $28,- 
887.43,  with  interest  from  this  date  until  paid 
at  th€  rate  of  7  per  cent,  per  annum,  and  for 
foreclosure  of  the  vendor's  lien  as  above  de- 
scribed to  secure  the  payment  tliereof,  for  or- 
der of  sole,  writ  of  possession,  and  for  execn- 
tion  for  any  deficiency  which  may  remain  after 
sale.  The  court  is  of  the  further  opinion,  and 
so  considers,  adjudges,  and  decrees,  that  the 
plaintiffs  should  be  and  they  are  hereby  denied 
cancellation  of  the  deed  of  trust  executed  and 
delivered  to  L.  B.  Bain,  February  15,  1917, 
but  the  same  is  in  all  things  inferior  and  sub- 
ordinate to  the  vendor's  lien  found  to  exist  in 
favor  of  plaintiffs  above  described  and  fore- 
closed.   •    •    •" 

The  same  Judgment  was  also  awarded 
against  the  other  appellants  aa  principals 
and  sureties,  from  wlilch  Judgment  all  ap- 
pellants have  appealed  and  assigned  errors. 
Likewise  appellees  have  cross-assigned  er- 
rors. 

J.  L.  Bain's  first  assignment  contends  the 
court  erred  in  consolidating  cause  No.  2225 
against  L.  E.  Bain,  et  al.  with  No.  2188 
against  J.  L.  Bain  et  al.  over  his  objection, 
and  his  proposition  is  because  said  cause  of 
action  involves  and  presents  wholly  separate 
and  distinct  issues  of  fact  and  law,  and 
there  is  no  Identity  of  parties  defendant 
therein. 

[1]  Of  course  so  long  as  article  2182,  R.  S. 
(Vernon's  Sayles')  allows  causes  of  action  to 
l>e  Joined  where  several  suits  are  pending  in 
the  same  court  by  the  same  plaintifTs  against 
several  defendants  involving  similar  issues, 
it  is  within  the  discretion  of  the  court  to 
consolidate.  Therefore,  whether  suits  should 
be  consolidated  or  not  is  seen  to  be  largely 
in  the  discretion  of  the  trial  court    Young 
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V.  Gray,  66  Tex.  99;  Bolden  v.  Hughes,  48 
Tex.  Civ.  App.  496,  107  S.  W.  92.  That  dis- 
cretion will  not  be  reviewed  unless  there  haft 
been  a  manifest  injury.  Brasfleld  v.  Young, 
153  S.  W.  180;  W.  U.  Tel.  Co.  v.  Morrow, 
208  S.  W.  689:  MarshaU  v.  Magness,  211 
S.  W.  541 ;   Love  v.  Keowne,  58  Tfex.  191. 

[2]  The  parties  in  the  county  and  district 
courts  are  the  same  executors  and  sureties 
as  here.  The  proceeding  In  the  county  court 
was  to  set  aside  a  final  judgment  obtained 
there  dealing  with  the  same  property.  It 
could  not  be  collaterally  attacked,  and  before 
an  accounting  could  be  had  appellee  was 
required  to  cause  it  to  be  set  aside  and 
opened  up.  In  the  ultimate  result  of  that 
Judgment  the  suretlea  would  be  affected.  In 
the  suit  to  set  aside,  the  deed  alleged  to  be 
fraudulently  made  was  of  lands  belonging 
to  said  estate,  alleged  fraudulently  convey- 
ed to  J.  £•.  Bain,  a  surety  on  the  bond  of  the 
executors,  !•.  E.  Bain  and  A.  J.  Parker,  In 
which  the  appellee  was  alleg^ed  to  have  been 
fraudulently  Induced  to  join ;  It  was  against 
the  executors  as  such  and  Individually 
against  J.  L.  Bain,  a  surety  on  the  bond. 
One  was  to  recover  damages  for  the  waste 
and  misapplication  of  the  property  of  said 
estate  against  said  executors  as  such  and 
individually  against  said  three  sureties,  J.  Ix 
Bain,  T.  6.  Butler,  and  E.  C.  Seale,  on  said 
bond  as  executors.  It  is  a  clear  case  for 
consolidation.  It  Is  against  executors  and 
sureties  calling  for  an  accounting  of  their 
acts,  being  charged  with  mismanagement, 
waste,  misapplication  of  funds,  and  misap- 
propriation of  an  estate  that  they  were 
bound  in  law  and  good  morals  to  properly 
administer;  also  to  cancel  and  set  aside  a 
conveyance  of  lands  of  the  estate  it  was  al- 
leged one  of  the  sureties  fraudulently  se- 
cured. No  other  person  to  sue  and  hold  ac- 
cotmtable  than  all  these  appellants,  and  no 
other  a  party  similarly  responsible  for  the 
alleged  causes  of  mismanagement,  waste, 
and  fraudulent  conversion  of  properties  and 
assets  of  the  estate.  It  was  to  prevent  a 
multldpUclty  of  suits  r^ngnant  to  judicial 
procedure.  We  have  carefully  examined  the 
authorities  cited  by  appellant,  and  we  do 
not  think  they  are  opposed  to  these  views. 

[3-5]  For  the  same  and  similar  reasons, 
we  do  not  think  there  Is  a  misjoinder  of 
parties.  That,  too.  Is  a  matter  largely  with- 
in the  discretion  of  the  court.  National  Se- 
curity Co.  V.  Atascosa  Ice,  Water  &  light 
Co.,  222  S.  W.  597.  Whenever  the  right  to 
recover  against  one  defendant,  under  allega- 
tions of  the  petition,  would  preclude  the 
right  to  recover  against  another  joined  as 
defendant,  there  Is  a  misjoinder  of  parties 
defendant  (Clegg  v.  Varnell,  18  Tex.  300,  and 
Frost  V.  Frost,  45  Tex.  340,  followed).  Wil- 
liams V.  Robinson,  63  Tex.  676.  The  same 
parties,  whether  principal  or  sureties,  are 
alike  obligated,  and  the  lands,  the  subject- 


matter  of  one  of  the  Ewlts,  were  part  of  the 
assets  of  the  estate,  and  the  facts  required 
for  the  determination  are  practically  the 
same. 

Had  there  been  no  sale  of  any  part  of  the 
3,018  acres  of  land  to  innocent  purchasers, 
and  the  conveyance  thereto  set  aside,  all  the 
lands  would  have  been  returned  and  the 
measure  of  damages  somewhat  different 
That  appellee  did  not  seek  to  recover  the 
sold  lands,  but  In  lieu  thereof  for  profits, 
damages,  etc.,  did  not  in  any  way  render 
such  a  misjoinder  improper,  so  as  to  deny 
to  the  appellee  the  right  to  have  all  these 
parties  together  In  this  suit  for  a  full  ac- 
counting and  hearing  on  all  the  mattera 
growing  out  of  the  mala  fides  of  those  act- 
ing in  such  trust  capacity  and  relation,  be- 
fore the  district  court,  whose  broad  powers 
are  able  to  render  adequate  and  complete 
justice,  whether  equitable  or  legal.  There- 
fore assignments  Nos.  1  and  2  are  overruled. 

[6]  Appellant  J.  L.  Bain  requested  the 
court  to  instruct  a  verdict  for  him  upon  the 
ground  there  was  no  evidence  tending 
to  show  any  collusl(m  between  hbn  and  the 
executors,  or  ^tfaer  of  them,  In  the  matter 
of  the  purchase  of  the  3,018  acres,  and  no 
evidence  tending  to  show  fraud  in  the  trans- 
action. Upon  this  theory  the  appellant  has 
presented  his  third  assignment  of  error. 

A  transaction  alleged  to  be  fraudulent,  es- 
pecially when  the  alleged  purchaser  Is  a 
surety  on  the  bond  of  the  alleged  executor, 
who  finances  the  transaction  and  deals  ad- 
versely with  the  trust  property,  may  be  the 
strongest  circumstance  tending  to  show  the 
want  of  care  and  fair  dealing  with  the 
trust,  but  can  and  will  be  looked  upon  as 
tending  to  establish  fraud,  and  this  with 
other  circumstances  afforded  ample  testimo- 
ny to  show  fraud.  The  facts  were  all  before 
the  jury.  It  was  their  province  to  weigh 
the  testimony,  as  well  as  scrutinize  the  wit- 
nesses themselves.  They  could  consider  their 
manner  of  testifying,  the  manner  of  han- 
dling tiie  estate,  its  moneys,  and  Its  accounts, 
and  the  tact  that  the  funds  were  kept  and 
mingled  with  those  of  one  of  the  executors 
in  his  private  account  in  his  bank.  It  was 
their  province,  too,  to  believe  or  disbelieve 
any  testimony  not  satisfactory  or  caa- 
vincing  to  their  minds.  Of  course,  we  do 
not  mean  for  the  jury  to  arbitrarily  disre- 
gard or  disbelieve  any  witness,  but  they  are 
the  Judges  of  the  weight  to  be  given  to  the 
evidence  and  the  credibility  of  the  witness- 
es. This  assignment  is  overruled,  and  as 
assignments  Nos.  4,  5,  6,  7,  8,  9,  and  10  raise 
practically  the  same  questions  as  in  Na  3, 
but  more  particularly  directed  at  special 
charges  Nos.  11  and  12,  given  by  the  court 
in  submitting  the  Issue  of  fraud  to  the  Jury 
In  the  pxirchase  of  the  land,  they  are  also 
overruled  for  the  reason  there  was  sufficient 
evidence  to  require  such  a  submission,  and. 


Digitized  by 


Google 


Tex.)  BAIN  v 

SO  being,  the  court  could  not  properly  refuse 
to  do  so. 

[7]  Appellant  J.  L.  Bain  complains  in  his 
eleventb  assignment  tbat  the  court  erred  In 
granting  any  relief  based  upon  the  finding 
of  the  Jury  on  the  alleged  fraud  in  the  deed 
of  February  19,  1917,  because  <m  September 
25,  1916,  there  was  in  aU  respects  a  valid 
and  enforceable  contract  against  the  exec- 
utors, which  was  not  impeached  nor  ques- 
tioned by  the  Jury,  and  was  shown  to  be  fair- 
ly made.    The  argument  made  Is  that  the  con- 
tract, by  Its  terms,  allows  the  contracting 
parties  to  buy  the  3,018  acres  at  $18  per 
acre  in  cash,  and  it  was  error  to  base  a 
Judgment  upon  the  verdict  of  the  jury  that 
the  deed  of  February,  1917,  was  fraudulent 
Further,  because  appellees'  "Fourth  Amend- 
ed Original  Bill  of  Review  and  Bepleader" 
did  not  mention  at  all  the  contract  of  Sep- 
tt^mber  25,  1916,  hence  until  and  unless  that 
contract  is  set  aside  the  verdict  relative  to 
the  deed  of  February  19,  1917,  is  of  no  val- 
ue In  determining  the  rights  of  the  parties. 
We  do  not  foUow  the  contention.    The  con- 
tract recites   a   cash   consideration.     J.   L. 
Bam  did  not  have  it     He  was  financed  by 
the   executor.      It    was   shown    the    money 
largely    came    from    sales    of    the    estate's 
lands,  mortgaged  or  otherwise  to  secure  the 
funds— a  part  of  the  scheme  to  raise  the 
money.     This  contract  had  served  its  pur- 
pose when  it  was  merged  in  the  executed 
deed.    This  assignment  is  overruled. 

[1]  As  to  the  sufficiency  of  the  pleading. 
We  regard  the  pleadings  unnecessarily  full 
and  entirely  sufficient  for  the  submission  of 
all  the  Issues  In  the  case.  The  prhyer  winds 
up  "for  such  general  relief  as  the  facts  de- 
veloped upon  the  trial  may  show  them  en- 
titled to  receive  and  for  costs  of  suit." 

We  do  not  believe  there  was  any  Aror  in 
the  trial  court's  rendering  Judgment  on  the 
findings  of  the  Jury  that  the  deed  of  February 
19,  1917,  was  fraudulently  procured,  canoe- 
ing same,  except  in  the  particular  herein  dis- 
cussed, in  refusing  to  enter  the  Judgment  for 
ttU!  land,  for  the  $15,000  and  the  $10,000, 
nur  cancel  deed  of  trust ;  that  the  deed  was 
based  upon  the  contract  of  September  25, 
1916,  not  ,upoa  .the  contract  of  February 
15,  1916;  that  contract  of  February  15 
seems  treated  as  having  been  canceled  and 
released.  Properly  speaking,  all  the  con- 
tracts in  connection  with  the  whole  testi- 
mony may  b^  looked  to  and  treated  as  a  part 
of  the  whole  transaction,  being  preliminary 
to  securing  the  land  from  the  estate  by  the 
same  parties,  though  perhaps  merged  in 
the  8e«md  contract  of  September  25th  of 
the  same  year,  providing  for  cash  sale  at  a 
lower  price.  And  it  was  not  necessary  in 
tile  pleading  to  specially  plead  the  evidence 
or  mention  any  contract  as  a  part  of  a 
seneral  fraud  and  scheme  to  take  the  land 
from  the  estate.     They  could  be  used  as 
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evidence  on  the  Issues  without  any  spe- 
cial pleading.  Their  cancellation  was  not 
sought;  It  was  the  deed,  not  the  contract 
that  required  cancellation,  for  all  prior  con- 
tracts forming  the  basis  of  the  deed,  wheth- 
er made  in  good  faith  or  not  became  there- 
by executed,  and  all  contracts  thereto 
pertaining  merged  in  the  executed  deed. 
The  assignment  is  overruled. 

[•]  We  do  not  think  it  was  error  in  the 
court  under  the  circumstances,  considering 
the  view  it  took  of  the  law  and  the  facta; 
independent  of  any  specific  Issues  raised  by 
the  pleadings,  to  allow  the  trial  amendment 
after  the  Jury  had  answered  the  special  is- 
sues. Such  permission  is  always  within  the 
fair  and  reasonable  discretion  of  the  court 
This  was  after  appellees  had  moved  for  a 
Judgment  for  the  $15,000  found  In  their  fa- 
vor by  the  Jury,  being  for  the  net  profits 
made  by  J.  L.  Bain  on  the  resale  of  a  por- 
tion of  the  3,018  acres  of  land,  with  Interest 
from  October  1,  1917,  and  for  cancellation  of 
said  deed  and  recovery  of  the  unsold  portion 
of  said  land,  approximately  878.S9  acres; 
the  court  announced  no  other  Judgment 
would  be  rendered  upon  the  findings  of  the 
Jury  answering  issues  11  and  12,  except  the 
one  that  was  rendered,  and  denied  a  Judg- 
ment to  appellees  for  the  $15,000  and  for 
that  land.  If,  after  the  court  proper- 
ly submitted  that  issue  to  the  Jury  on 
appellees'  case  as  a  material  Issue,  it  was 
supposed  this  trial  amendment  was  neces- 
sary, there  was  no  error  under  the  circum- 
stances to  permit  It  OPhere  was  nothing 
new  in  it  that  required  other  proof  than  al- 
ready before  the  court  but  tills  ruling,  of 
course,  came  as  a  surprise  to  appellee,  who, 
under  the  circumstances,  feared  the  pleading 
might  not  be  sufficient  to  meet  this  new 
phase,  and  desired  the  amendment  Besides 
this,  if -error  at  all,  it  was  harmless.  That 
part  of  the  Judgment  is  set  out  herein  in 
h»c  verba. 

As  seen  from  our  opinion,  the  court  erred 
against  all  the  parties;  against  appellants 
in  its  Judgment  for  $28,887.43,  and  against 
appellees  in  the  manner  set  out  in  the  cross- 
assignments. 

From  the  view  we  take  of  this  case,  in 
considering  appellees'  third  cross-assign- 
ment, the  error,  if  any,  in  respect  to  allow- 
ing 10  per  cent  attorneys'  fees,  provided  for 
in  the  ten  notes  given  by  appellant  J.  L. 
Bain,  raised  by  assignments  Nos.  15  and  16, 
is  eliminated  by  allowing  the  appellee  the 
$15,000  found  by  the  Jury  as  net  profits  in 
the  resale  of  a  portion  of  the  land,  with  in- 
terest from  October  1,  1917,  and  the  cancel- 
lation of  the  deed  of  February  19,  1917,  and 
deed  of  trust  and  a  recovery  of  the  unsold 
portion  of  the  3,018  acres  of  land. 

We  overrule  appellants'  seventeenth  as- 
signment of  error.  There  was  no  error  in 
canceling  the  deed  by   the   executors   and 
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Mrs.  Coats  to  appellant  J.  It.  BaJn,  of  Feb- 
ruary 19,  1917,  because  the  Jury  found  It 
was  made  througb  fraud,  and  not  made  pur- 
suant to  the  contract  of  date  February  IS, 
1916. 

Appellants'  assignment  No.  8  la  In  ap- 
parent conflict  with  this  assignment  No.  18. 
See  Emmons  t.  Oldham,  12  Tex.  25.  'We 
overrule  It  also,  because,  In  effect.  It  has 
been  fully  discussed  herein. 

Appellants  nineteenth,  twentieth,  and 
twenty-first  assignments  seem  to  present 
different  rules  for  the  measure  of  damages. 
Emmons  v.  Oldham,  supra.  We  havei  in 
this  opinion  passed  upon  the  Issues  raised, 
and  these  assignments  are  overruled. 

Th.6  twenty-second  assignment  is  rendered 
unimportant  by  our  ruling  on  appellees'  third 
cross-assignment,  as  shown  above,  wherein 
we  reverse  the  ruling  of  the  court  and  allow 
a  recovery  for  profits,  which  Is  the  correct 
measure  in  this  case  for  damages  on  the 
point 

We  overrule  appeilants'  twenty-third  as- 
signment. He  here  again  complains  that 
the  court  erred  in  submitting  special  issue 
No.  11  on  the  question  of  fraud.  That  has 
been  diiqwsed  of  by  us  in  a  previous  discus- 
sion herein. 

So  also  the  twenty-fourth  assignment  in 
respect  to  special  issue  Na  12  has  beoi  dis- 
cussed and  is  overruled.  So  also  the  matters 
raised  again  in  the  twenty-fifth  assignment 
attacking  the  sufiOciency  of  the  pleading  is 
overruled. 

We  find  no  merit  in  the  contention  urged 
In  respect  to  the  pleas  of  privilege.  The 
court  had  Jurisdiction  both  of  the  person 
and  property  of  appellants  involved  In  this 
controversy.  TSie  appellee  cross-assigns  er- 
ror that  the  court  erred  in  overruling  the 
motion  to  enter  Judgment  canceling  the  deed 
dated  February  19,  1917,  conveyihg  3,018 
acres  of  land  to  J.  L.  Bain,  and  the  deed 
of  trust  lien  given  on  a  portion  by  J.  I* 
Bain  to  L.  R  Bain,  and  denying  Judgment 
In  accordance  with  the  finding  of  the  Jury, 
which  finding  Justified  a  Judgment  canceling 
said  deed  of  trust  and  vesting  in  aiHiellee 
the  title  to  the  remaining  unsold  878.89 
acres  of  land. 

Appellees'  second  and  third  cross-assign- 
ments are:  Hie  court  erred  tn  not  render- 
ing Judgmrat  for  the  $15,000  profits  realized 
from  the  lands  resold,  and  the  undisputed 
evidence  showing  the  profits  were  realized 
by  October  1,  1917,  together  with  interest 
thereon  from  that  date.  These  Issues  in 
various  forms  were  properly  submitted  to 
the  Jury,  who,  upon  sufficient  evidence,  found 
the  same  In  favor  of  appellees.  The  court 
had  no  power,  imder  the  circumstances,  to 
set  aside  their  findings  on  the  question  of 
fraud  in  the  conveyance  that  vlUated  it, 
nor  to  deny  the  recovery  of  the  profits  made 
from  tho  sale  predicated  upon  fraud  in  its 


procurement.  He  coald  not  substltnte  his 
finding,  tinder  tbe  drcnmstanoes,  upon  is- 
sues properly  submitted  to  them  to  ascer- 
tain. If  the  court  was  not  satisfled  with 
the  manner  in  which  the  case  was  tried,  or 
the  verdict  of  the  Jury,  then  the  altnnative 
was  either  to  require  a  remittitur  or  a  new 
trlaL  It  is  not  a  case  in  which  the  court 
was  authori2ed  to  reduce  a  verdict,  or  make 
a  new  and  substituted  finding,  not  on  an  is- 
sue submitted  in  the  case  for  that  purpose, 
but  clearly  opxrased  to  all  issues  in  the  case. 
We  overrule  appellants'  assignment  on  the 
issue  and  sustain  those  cross-assignments, 
all  on  the  same  subject  urged  by  appellee. 

Until  the  court's  Judgment  was  announced, 
all  parties  seem  to  have  treated  the  prior 
oontract  as  abandoned  or  merged  In  the 
deed;  necessarily  so,  as  the  issue  was  as 
to  the  validity  of  the  deed.  The  prior  con- 
tract seemed  to  have  been  treated  as  void 
up<m  its  face,  being  made  in  vtolatlon  of 
the  powers  of  sale  by  the  will,  which  pro- 
hibited the  land  to  be  sold  on  a  credit,  as 
was  dme.  Th&  subsequent  contract  and 
deed  providing  for  a  cash  sale  for  a  differ- 
eat  amount  was  to  meet  that  provision,  as 
the  surety  could  not  pay  all  cash  without  be- 
ing financed  by  the  executor,  and  the  price 
for  that  reason  reduced. 

[IS]  The  Jurisdiction  of  the  district  court 
was  invited  by  Ixjth  parties,  and  the  sub- 
ject-matter and  the  issues  were  sudi  as 
that  court  alone  could  adequately  grant  the 
relief.  The  land  had  been  fraadnlently 
conveyed  away  from  the  estate.  Chapman 
V.  Brlte,  4  Tex.  Civ.  App.  606,  28  a  W.  617; 
Franks  r.  Chapman,  61  Tex.  683;  Chlfflet 
V.  WiUls,  74  Tex.  246,  11  8.  W.  1107. 

[11]  The  liability  of  J.  L.  Bain  as  surety, 
though  he  may  not  have  personally  profited 
from  &e  fraud  of  the  executors,  renders  him 
liable  for  their  fraud  and  brcadi  of  trust 
growing  out  of  the  wrongful  execution  of 
the  trust  11  A.  &  E.  (2d  Ed.)  901 ;  Judge 
of  Probate  ▼.  Sulloway,  68  N.  H.  511,  44 
Ati.  720,  49  L.  R.  A.  347,  73  Am.  St  Rep. 
619;  Deobold  ▼.  Oppermann,  111  N.  T.  631, 
19  N.  B.  94,  2  U  R.  A.  644,  7  Am.  St  Rep. 
760.  Nor  could  the  surety  drive  the  benefi- 
ciary in  a  trust  to  a  separate  suit  against 
the  executors.  Bosworth  v.  Allen,  168  N.  T. 
157,  61  N.  E.  163,  65  L.  R.  A.  751,  86  Am. 
St  Rep.  667. 

[12]  A  surety  may  keep  aloof  from  any 
particlpatl(Hi  in  his  principalis  fraud,  in 
which  case  he  would  only  be  held  aa.  the 
basis  of  his  bond.  The  moment  he  abandons 
that  position  and  participates  in  and  deals 
with  the  principal  in  the  fraud,  he  will  be 
stripped  of  his  benefits  and  made  to  respond 
with  his  principal  in  damages.  Fincke  v. 
Bundrlck,  72  Kan.  182,  83  Pa&  403,  4  L.  B. 
A.  CN.  S.)  823 ;    11  R.  C.  L.  p.  604. 

[18]  "Whether  there  was  any  damage  done 
to  appellee,  or  whether  she  suffered  any  loss 
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Other  than  the  difference  between  the  two 
contracts,  she  is  entitled  to  relief  because 
of  the  fraud,  in  accordance  with  the  Jury's 
finding.  Hennlnger  ▼.  Heald,  62  N.  3.  Eq. 
431,  29  Atl.  192,  and  authorittes  cited.  A 
vourt  of  equity  may  reach  the  property  in 
the  hands  of  any  xierson  not  innocent.  Es- 
pecially, see  Home  Investment  Co.  t. 
Strange,  152  S.  W.  512  (opinion  by  the 
Chief  Justice  of  this  court) ;  Sattertl^waite 
V.  lioomls,  81  Tex.  64,  16  S.  W.  618;  1  Perry 
on  Trusts,  {  166;  Gillenn  v.  Wltherspoon, 
121  S.  W.  913,  914.  It  makes  no  difference 
in  regard  to  the  nature  of  tlte  trust,  whether 
constmctlTe  or  otherwise;  the  remedy  is 
plain,  ^ther  to  recover  the  property  or  the 
proceeds.  Fidelity  &  Deposit  Co.  v.  Wise- 
man. 103  Tex.  286,  124  S.  W.  622,  126  S.  W. 
1109;  Satterthwalte  v.  Loomis,  supra.  ISq- 
ulty  will  create  a  remedy  adequate  to  ad- 
minister the  most  complete  justice  in  any 
case.  May  v.  Le  Claire,  11  Wall.  217,  20 
L.  Ed.  50;  Flncke  v.  Bundrick.  72  Kan.  182. 
S3  Pac.  403,  4  L.  R.  A.  (N.  S.)  820. 

For  the  same  reason  we  believe  the  court 
should  Irnve  entered  judgment  for  appellees, 
as  contended  in  the  fourth  cross-assignment, 
on  the  finding  of  the  jury  upon  the  Issue 
submitted  to  them,  being  tbe  amount  lost 
to  said  estate  growing  out  of  the  sale  to 
Mauldlng  &  Fnllerton  about  March  25.  1914, 
'Which  land  was  recovered  for  the  estate  at 
a'  loss  of  110^000,  wliich  was  charged 
against  the  estate  by  the  executors,  contend- 
ing: The  will  authorized  such  eales  only 
as  necessary  to  pay  debts,  and  none  for 
credit  Inside  of  40  days  after  having  qual- 
ified and  taken  possession  of  the  estate,  the 
executors  sold  and  delivered  the  entire 
ranch  of  6,100  acres  to  Mauldlng  &  Fuller- 
ton  for  all  credit  and  not  a  dollar  cash. 
The  face  value  of  the  notes  received,  togeth- 
er with  the  personal  property,  was  easily 
three  times  the  amount  of  the  aggregate  of 
ail  debts,  none  of  which  were  due.  Appel- 
lees pleaded  that  this  sale  was  negligently 
made  and  entailed  a  great  loss  upon  tbe  es- 
tate, and  sued  to  recover  such  loss. 

The  lury  found  that  the  eale  waB  made 
without  the  exercise  of  ordinary  care.  L. 
E.  Bain  admitted  that  this  transaction  in- 
curred losses  In  excess  of  ?10,000,  which  had 
been  charged  against  and  paid  by  the  estate. 
Appellees  made  motion  for  judgment  for 
$10,000  and  Interest  based  on  the  verdict, 
which  motion  was  overruled  by  tbe  court, 
and  to  which  appellees  duly  excepted.  The 
court  properly  submitted  the  Issue  to  the 
jury ;  then  refused  to  render  judgment 
thereon.  Pomeroy,  £}qulty,  S  1070;  Thomp- 
son on  WUls,  i  414;  Barth  v.  Fidelity  & 
Colnjubia  Trust  Co.,  188  Ky.  788,  224  S.  W. 
851. 

We  sustain  this  cros9-assignment. 

We  now  come  to  the  consideration  of  the 
brief  of  appellants  L.  E.  Bain  and  A  J.  Park- 
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er,  individually  and  as  ezecutom  of  die  es- 
tate. Hereafter,  to  distinguish  them  as  ap- 
pellants from  appelant  J.  L.  Bain,  we  will 
refer  to  them  only  as  executors.  In  considei> 
ing  the  brief  of  J.  L.  Bain,  necessarily  we 
have  had  to  discuss  similar  questions  pre- 
sented here,  and  where  we  have  already  done 
that  we  will  pass  the  assignments  and  prop- 
ositions without  comment  other  than  to  over- 
rule or  sustain  them. 

We  overrule  the  first  assignment  com- 
plaining of  the  supposed  error  of  the  court 
in  consolidating  the  causes  for  tbe  reasons 
heretofore  given. 

For  reasons  heretofore  given,  we  overrule 
the  second  assignment  complaining  of  the  ac- 
tion of  the  court  In  overruling  the  fourth 
special  exception  to  the  fourth  and  original 
bill  of  review  contained  in  paragraph  5  of  tbe 
answer.  We  do  not  think  there  Is  any  merit 
in  the  exception.  We  have  heretofore  dis- 
cussed it 

We  overrule  the  third  assignment  for  rea- 
sons heretofore  given.  We  think  tbe  issue 
contained  in  No.  1  of  the  court's  charge  was 
suflSdent  and  proper,  and  the  pleading  suffi- 
ciently alleged  fraud  on  the  part  of  the  ex- 
ecutors in  the  matter  of  allowance  and  pay- 
ment of  J.  H.  Mauldbag  claim. 

We  overrule  the  fourth  assignment,  com- 
plaining of  the  action  of  the  court  in  sub- 
mitting special  issue  No.  2.  We  think  tbe 
petition  was  sufficient  on  the  allegations  of 
fraud  that  L.  E.  Bain  induced  Mrs.  Ira  But- 
ler, by  false  representations,  to  execute  and 
deliver  to  him  the  power  of  attorney  and  con- 
tract of  date  January  26,  1915,  because  she 
relied  on  such  false  statements  and  represen- 
tations. She  stated  she  relied  on  him  and 
bad  great  confidence  in  him.  In  fact,  she 
was  living  In  bis  house  at  the  very  time  and 
lived  there  with  him  and  his  family  for  a 
period  of  some  years. 

We  overrule  the  fifth  assignment  We 
think  question  No.  2  is  neither  vague  nor  un- 
certain, and  that  it  sufficiently  submits  cor- 
rect elements  of  fraud. 

.  In  these  asslgnmraits  that  complain  of  the 
special  issues  of  the  court,  as  many  do,  in  so 
far  as  they  diallenge  the  sufficiency  of  the 
pleading  or  the  evidence,  they  are  overruled 
because  they  are  without  merit  We  have  al- 
ready passed  on  them  and  hold  the  pleading 
sufficient  and  the  evidoice  Justifies  the  sub- 
mission of  the  Issues  and  the  verdict  of  the 
jury  thereon.  Again,  in  so  far  as  they  com- 
plain of  the  sufficiency  of  the  charges  them- 
selves submitting  issues,  If  they  were  not 
sufficient  it  was  tbe  duty  of  the  appellants, 
all  of  them,  to  submit  correct  charges  on  the 
subject  which  was  not  done.  Hence  we  over- 
rule assignments  Nos.  5,  6,  7,  8,  9,  10,  11,  12, 
13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  26, 
26.  27,  28,  29,  80,  31,  32,  33,  34  and  35. 

There  Is  a  mass  of  testimony,  lengthy 
pleading,  and  nnmerons  issues  and  the  many 
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qneetlons  raised,  but  we  have  gone  Into  and 
Investigated  every  question  raised  by  assign- 
ments properly  or  otherwise,  and  discussed 
them,  though  not  i>erhaps  In  the  order  pre- 
sented. 

Those  portions  of  the  Judgment  are  re- 
versed that  denied  a  recovery  to  appellee  tor 
the  878.89  acres  of  the  remaining  unsold 
land,  and  wlilch  refused  to  cancel  deed  of 
trust  to  L.  E.  Bain  by  3.  L.  Bain  of  Feb- 
ruary 15,  1917,  and  that  portion  denying  a 
recovery  for  the  $15,000  realized  from  the 
sale  of  land,  and  that  portion  of  the  loss  sus- 
tained, account  of  Mauldlng  sale  of  $10,000, 
established  by  the  undisputed  evidence,  and 
that  part  of  the  .court's  judgment  awarding 
to  appellee  $28,887.43  is  reversed,  and  judg- 
ment rendered  for  appellee  against  the  appel- 
lants as  principals  and  sureties  for  $15,000 
found  by  the  jury  as  net  profits  with  lawful 
interest,  realized  from  sales  of  land  alleged 
fraudulently  procured  and  for  $10,000  dam- 
ages arising  on  account  of  Mauldlng  sale  of 
land,  and  affirm  that  part  of  the  judgment 
in  favor  of  appellee  for  $28,543.26. 

The  judgment  of  the  district  court  is  re- 
versed, and  judgment  Is  here  rendered  In 
favor  of  appellees,  against  appellants  for 
$15,000  net  profits  arising  from  the  fraudu- 
lent sale  of  lands,  for  $10,000,  accruing  from 
Mauldlng  sale  of  land,  and  for  $28,543.26, 
amounting  in  the  aggregate  to  $53,543.26, 
with  6  per  cent  interest  from  June  26,  1920, 
date  of  judgment  in  the  trial  court,  and  for 
all  costs  in  this  behalf  expended. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

Appellants  have  filed  motions  for  rehear- 
ing and  presented  their  argument  In  support 
of  the  grounds  upon  which  it  is  predicated. 
They  seem  to  think  our  opinion  was  deliv- 
ered In  too  short  a  time  to  have  given  It 
the  consideration  it  deserved.  This  case  was 
submitted  on  December  4,  1920,  and  opinion 
delivered  January  19,  1921.  Appellants  filed 
two  very  lengthy  separate  briefs  on  Decem- 
ber Sd,  and  followed  by  manuscript  briefs 
filed  on  December  5,  1920.  Appellees  filed 
their  briefs  on  January  5,  1921.  We  worked 
very  hard  on  this  case,  and  the  whole  court 
gave  it  most  earnest  consideration.  The 
briefs  of  appellants  were  unusually  lengthy, 
and  quoted  at  great  length  from  the  testi- 
mony. Long  prior  to  the  filing  of  appellees' 
briefs  we  had  closely  examined  the  record 
to  become  familiar  with  the  Issues  of  fact 
and  law  involved,  and  had  read  and  con- 
sidered every  proposition  presented  as  well 
as  the  authorities  dted.  We  were  then  and 
now  unusually  aided  by  the  able  briefs  of 
both  parties.  And  now  on  this  motion  we 
are  aided  by  the  further  fact  that  in  addition 
to  the  motion  for  rehearing  appellants  filed 
a  written  brief  and  argument,  with  citation 
•f  authorities  relied  on.   The  appellees  have 


filed  answer  to  the  motion  for  rehearing  and 
written  argument,  together  with  citation  of 
authorities  relied  on.  By  the  great  pains  and 
industry  displayed  and  by  the  very  able 
briefs  and  arguments  of  both  parties  our 
work  has  been  greatly  lightened.  It  Is  a 
mistaken  Idea  to  suppose  this  court,  and  eadi 
member  thereof,  does  not  give  proper  ow- 
slderation  to  motions  for  rehearing,  for  they 
do.  This  is  shown  often  by  our  change  ot 
opinion  In  granting  them.  It  must  not  be 
supposed,  because  we  do  not  always  write 
on  such  motions,  they  have  not  be«a  consid- 
ered. It  would  not  be  i^actlcal  to  write  on 
every  motion,  for,  besides  Increasing  the 
litigants'  costs,  it  would  unnecessarily  in- 
cumber the  law  books. 

We  have  carefully  read  every  line  of  ap- 
pellants' motion  and  argument  In  support 
thereof  and  every  authority  dted,  and  see 
no  reason  to  change  our  views. 

It  is  to  be  noted  that  appellants  all  through 
the  proceedings  treated  the  will  as  indepen- 
dent. In  the  petition  for  certiorari  from  the 
district  court,  one  of  the  very  grounds  alleged 
for  review  was  the  alleged  error  of  the  coun- 
ty court  in  holding  It  not  to  be  an  Indepen- 
dent administration.  It  seems  throughout 
the  entire  administration,  until  about  May, 
1917,  It  was  treated  as  an  independent  ad- 
ministration. The  very  plain  contention  so 
made  by  the  pleading  of  the  appeUauts  that 
it  was  an  independent  administration  is  bind- 
ing upon  them,  contending  therein  for  such 
reason  the  county  court  had  lost  contrtdof 
the  estate  for  the  purpose  of  an  accounting 
on  the  bill  for  review,  and  thereupon  pleaded 
against  appellees  the  statute  of  two  years' 
limitation  to  the  bill  of  review.  So  treating 
It  as  an  independent  administration,  l^the 
prayer  of  the  petition,  they  themselves  in- 
voke the  Jurisdiction  of  the  district  court 
and  "pray  for  any  and  all  such  additional 
relief,  general  and  special,  legal  and  equita- 
ble, as  may  be  their  due  upon  all  the  facts 
herein  shown."  This  was  duly  sworn  toby 
A.  J.  Parker,  one  of  the  parties.  Appellants 
cannot  be  heard  to  complain  that  the  district 
court  took  their  view  of  the  administration. 

Appellants  say: 

"We  earnestly  beg  this  court  now  to  find,  as 
an  affirmative  fact,  that  appellees  have  not,  m 
their  pleadings  or  in  their  proof,  made  any  at- 
tack whatsoever  on  the  original  contract  of 
February  15,  1916.  Such  fact  finding  is  abso- 
lutely required  by  the  evidence,  and  when  onre 
foand  it  will  eliminate  any  possible  favorable 
consideration  of  appellees'  first,  second,  and 
third  cross-assignments  of  error." 

We  cannot  find  the  facts  as  stated  by 
appellants  above,  but  do  observe  from  appel- 
lants' third  amended  original  answer  that  it 
was  therein  pleaded  that  the  agreement  of 
February  15,  1916,  was  modified  and  merged 
into  a  new  contract,  and  that  said  notes 
were  returned  to  J.  L.  Bain.    J.  L.  Bain  hlm- 
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self  testified:  "We  canceled  the  contract  and 
that  canceled  my  notes  so  far  as  I  was  con- 
cerned." The  issue  Vas  made  by  the  plead- 
ings and  the  proof,  and  appellees  attacked 
the  sale  made  by  the  executors  and  Mrs. 
Butler  to  J.  L.  Bain  of  the  3,100  acres  as 
fraudulent,  causing  a  large  loss  in  money  to 
said  estate. 

Appellants  request  us  to  carefully  read 
the  anthoritles  cited  by  them.  This  we  have 
done,  and  would  have  done  anyway,  but  see 
nothing  in  them  to  change  our  views  of  the 
proper  disposition  of  this  case.  We  see  no 
reason  to  further  lengthen  this  opinion  by 
discussdng  and  reviewing  the  authorities 
cited  as  appellants  request.  There  is  noth- 
ing new  in  this  motion  or  argument  that  has 
not  already  l)een  well  presented  by  the  able 
counsel  for  appellants. 

The  motion  for  rehearing  is  overruled. 


PITTMAN-HARRISON   CO.  v.  FOX   BROS, 
et  al.  (No.  2330.) 

(Coort  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  22,  1921.    Behcaring  Denied 

March  10,  1921.) 

1.  Carriers  «=364  —  Railroad  did  not  violate 
shipping  instructions  permitting  Inspection, 
by  placing  otr  containing  goods  on  buyer's 
private  track. 

Where  seller  authorized  railroad  to  allow 
buyer  to  inspect  goods  without  advance  pay- 
ment of  draft  and  delivery  of  bill  of  lading, 
without  stipulating  in  what  particular  place  and 
manner  the  inspection  should  be  made,  the  rail- 
road did  not  violate  initructiona  by  placing  the 
car  containing  the  goods  on  the  privately  own- 
ed track  of  buyer  adjacent  to  buyer's  ware- 
house for  the  purpose  of  enabling  buyer  to 
properly  inspect  goods. 

2.  Sales  «=3|68(3)  —  Buyer's  possession  of 
goods  for  purpose  of  Inspection  held  not  con- 
version. 

Where  railroad  placed  car  containing  goods 
on  buyer's  privately  owned  track  adjacent  to 
its  warehouse  to  enable  buyer  to  properly  in- 
spect goods  before  payment  of  draft  and  deliv- 
ery of  bill  of  lading  porsoant  to  instructions 
frmn  seller  to  allow  inspection,  and  where  sam- 
ples of  goods  were  taken  from  car  to  ware- 
house for  purposes  of  inspection  and  kept 
therein  from  March  26th  to  April  8th,  because 
of  absence  of  shipping  list  necessary  to  proper 
inspection,  and  where  on  inspection  the  goods 
were  rejected  for  noncompliance  with  order, 
and  the  railroad  on  being  so  informed  again 
took  possession,  there  was  no  conversion  by 
buyer;  the  buyer  having  had  possession  merely 
for  the  purpose  of  inspection. 

3.  Sales  «=3l77— Buyer  not  required  to  acoept 
goetfe  of  dllfereat  variety  from  those  pur- 


Where  peas  of  a  particular  variety  were 
sold,  the  buyer  was  not  obliged  to  receive  and 
pay  for  those  tendered,  unless  of  the  variety 
specified  in  the  contract. 


4.  Sales  <3=s>l68(3)— Buyer  given  right  to  In- 
spect  goods  was  entitled  to  ascertain  whether 
they  complied  with  contract. 

Where  seller  of  goods  of  particular  variety 
authorized  railroad  to  permit  buyer  to  inspect 
goods  before  payment  of  draft  and  delivery  of 
bill  of  lading,  the  buyer  was  entitled  to  make 
such  inspection  as  would  enable  him  to  ascer- 
tain whether  the  goods  complied  with  contract. 

5.  Trover  and  oonversloi  «s>l— "Conversion" 
defined. 

Conversion  is  any  distinct  act  or  dominion 
wrongfully  exerted  over  one's  property  in  de- 
nial of  his  right  or  inconsistent  with  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 


Appeal  from  District  Court,  Camp  County; 
J.  A.  Ward,  Judge. 

Suit  by  Fox  Bros,  against  the  Pittman-Har- 
rlson  Company  and  others.  From  Judgment 
for  plaintiff  against  named  defendant,  the 
named  defendant  appeals.  Reversed  and  re- 
manded. 

Tbe  appellees  brought  suit  against  the  Di- 
rector General,  operating  the  Missouri,  Kan- 
sas ft  Texas  Railway  of  Texas  and  against 
the  Plttman-Harrlson  Company,  a  corpora- 
tion. Jointly  and  severally,  for  damages  for 
alleged  conversion  of  a  carload  of  peas. 

The  Director  General  answered  by  denial, 
and  specially  that  the  bill  of  lading  required 
infection  of  the  peas  by  the  Pittman-Harri- 
son  Company,  who,  after  such  Inspection,  re- 
jected the  shipment,  and  the  shippers,  being 
duly  notified  thereof,  failed  to  receive  and 
unload  the  peas,  and  the  Director  General 
stored  tbe  same;  that  after  tbe  peas  were 
stored  tbe  shippers  failed  and  refused  to  take 
or  authorize  a  disposition  of  them,  and,  be- 
ing perLshable  property,  they  were  duly  sold 
by  the  railway  company  after  due  advertise- 
ment for  $125,  and  that,  after  deducting  $115 
storage  charges  from  this  amount,  there  is 
a  balance  of  $9.47  due  and  payable  to  plain- 
tiffs or  any  person  entitled  thereto. 

The  defendant,  Plttman-Harrlson  Company, 
filed  a  plea  of  privilege  to  be  sued  in  Gray- 
son county,  their  domicile.  The  plaintiffs 
contested  the  plea  of  privilege.  The  biU  of 
exception  recites  that  after  hearing  the  evi- 
dence In  support  of  the  plea  it  "was  over- 
ruled by  the  court,"  but  no  order  of  the  court 
appears  in  the  record  showing  any  action  on 
the  plea.  This  defendant  then  answered  by 
general  denial,  and  specially  that  the  peas 
were  only  temporarily  removed  from  the  car 
for  inspection  under  a  contract  justifying  it, 
and  not  for  appropriation; .  and  by  cross-ao- 
tlon  prayed  to  recover  back  from  the  plain- 
tiffs the  consideration  paid  of  $1,250,  by  rea- 
son of  the  failure  to  carry  out  an  alleged  con- 
tract under  date  of  April  8^  1918,  to  ship  it  a 
certain  quantity  and  quality  of  peas,  and  also 
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prayed  for  $1,250  for  money  had  and  received 
by  the  plaintiffs. 

After  hearing  the  evidence  the  court  per- 
emptorily Instructed  a  verdict  In  favor  of 
the  plaintiffs  against  Plttman-Harrison  Com- 
pany for  $821.73  damages  and  Interest,  and 
against  the  cross-action  of  Pittman-Harrlson 
Company,  and  In  favor  of  the  Director  Gen- 
eral. Pittman-Harrlson  Company  appeals 
from  the  Judgment  of  the  court  entered  In 
accordance  with  the  Instructed  verdict  of  the 
Jury. 

On  February  12,  1918,  Plttman-Harrison 
Company  contracted  to  buy  from  Fox  Bros., 
f.  o.  b.  Newsome,  Tex.,  at  stipulated  prices, 
a  certain  number  of  bushels  of  each  of  sev- 
eral varieties  of  peas.  The  peas  were  to  be 
of  flrst-dass  quality,  and  sacked  and  tagged 
and  loaded  in  a  car.  Fox  Bros,  sacked 
the  peas  and  loaded  them  In  a  car  furnished 
by  the  Missouri,  Kansas  &  Texas  Hallway 
Company  on  March  22,  1918,  and  obtained  a 
bill  of  lading  therefor.  The  bill  of  ladintr 
recited: 

"Fox  Bros.,  Bbipper.  Consigned  to  order  of 
Fox  Bros.,  destination,  Sherman,  Tex.  Notify 
Pittman-SiarriBon  Company  at  Sherman,  Tex. 
Cow  peas  in  sacks.    Allow  inspection.'' 

Fox  Bros,  attached  to  the  biU  of  lading  a 
draft  In  the  sum  of  $2,085.10  signed  by  than 
and  addressed  to  Plttman-Harrison  Company, 
Sherman,  Tex.,  and  payable  to  the  order  of 
the  First  National  Bank  of  Newsome,  Tex. 
An  Invoice  of  the  shipment  was  also  attached 
to  the  bill  of  lading.  Fox  Bros.  Indorsed  the 
bill  of  lading,  and  the  bank  indorsed  in  blank 
the  draft,  and  the  same  were  mailed  to  a 
bank  In  Sherman.  The  car  of  peas  reached 
Sherman  on  March  26, 1918,  and  the  very  day 
the  car  reached  there  Plttman-Harrison  Com- 
pany were  notified  by  the  railway  agent  of  its 
arrival.  By  directl<m  of  the  railway  agent 
the  car  was  placed,  on  March  26,  on  the  pri- 
vate owned  track  running  by  and  Into  the 
warehouse  of  Pittman-Harrlson  Company. 
On  March  26,  Pittman-Harrlson  Company 
unloaded  the  car,  and  placed  the  peas  In 
their  warehouse.  "This  was  done,"  according 
to  the  evidence  in  behalf  of  Plttman-Harrison 
Company — 

"so  that  the  contents  could  be  examined  by 
Pittman-Harrison  Company.  The  car  was  a 
mixed  car  of  different  varieties  of  peas,  and 
they  were  put  up  in  sacks,  and  there  was  a 
large  number  of  them,  and  the  only  way  that 
such  contents  of  this  car  could  te  thoroughly 
examined  wng  by  unloading  the  car.  The  car 
had  been  shipped  with  the  privilege  of  exam- 
ination. Each  sack  of  the  peas  is  examined  as 
the  sacks  are  taken  out  of  the  car.  A  grain 
or  seed  sampler  is  used.  At  the  time  of  the 
unloading  on  March  26  Pittman-Harrison  Com- 
pany did  not  have  an  invoice  from  Fox  Bros., 
and  did  not  know  what  kinds  or  varieties  of 
peas  were  in  the  car,  and  did  not  know  what 
Fox  Bros,  claimed  were  in  the  car.  The  car 
was  not  checked  with  the  loading  list-  until 
March  29.    I  wrote  a  letter  on  March  28  to 


Fox  Bros.,  adWsing  them  that  we  had  no  in- 
voice (or  the  car,  and  asked  them  to  send  ns 
the  invoice.  The  invoice  was  sent  by  Fox 
Bros,  by  letter  dated  March  27." 

The  letter  mentioned  of  March  26  says: 

"Cow  peas  shipped  us  is  In,  but  we  have  no 
invoice  from  you  as  yet  for  this  car.  We  would 
therefore  ask  that  you  send  os  at  once  an  in- 
voice covering  the  nnmber  of  sacks,  variety, 
and  number  of  bushels  for  each  variety  loaded 
in  the  car.    Car  is  N.  Y..C.  216266." 

The  reply  letter  of  Fox  Bros,  of  March  27 
says:  "We  are  sending  you  a  copy  of  In- 
voice" that  was  attached  to  the  bill  of  lading. 
On  March  29,  when  the  peas  were  Inspected 
and  checked  with  the  Invoice,  It  does  not  ap- 
pear that  the  bill  of  lading  with  the  draft 
attached  had  been  received  by  the  bank  in 
Sherman,  but  it  appears  that  the  same  was 
In  a  bank  In  Forth  Worth  and  Plttman-Har- 
ristm  Company  at  that  time  had  no  notice  of 
It  or  its  whereabonts.  After  cherlting  and 
examining  the  peas  Pittman-Harriaon  Com- 
pany testified: 

"It  was  fonnd  that  Fox  Bros,  bad  not  ship- 
ped in  accordance  with  the  order  to  them,  but 
had  shipped  an  entirely  different  lot  of  peas; 
they  had  increased  one  variety  over  250  bush- 
els, and  bad  failed  to  ship  some  other  varieties 
ordered,  and  had  shipped  less  of  some  varieties 
ordered.  Before  accepting  the  shipment  I 
caused  a  letter  to  be  written  to  Fox  Bros,  sob- 
mitting  a  proposition  to  them  and  inclosing  a 
check  for  $1,250  part  payment.** 

The  letter  above  mentioned,  dated  April  8, 
addressed  to  Fox  Bros.,  reads  as  follows: 

"We  unloaded  the  mixed  car  of  peas  yon 
shipped  us  a  few  days  ago  and  from  our  un- 
loading list,  as  furnished  by  our  warehouse 
foreman,  we  are  very  greatly  surprised  tliat 
you  did  not  sAiip  us  a  car  of  peas  according  to 
contract,  by  any  means.  We  bad  unloaded  this 
car  before  we  received  your  invoice:  other- 
wise, we  would  have  phoned  you  before  unload- 
ing the  car  that  we  would  not  accept  same  ac- 
cording to  your  invoice.  We  bought  from  yoo, 
500  bnshels  of  Whippoorwill  cow  peas,  100 
bushels  of  Clay  peas  and  several  other  varie- 
ties. According  to  our  unloading  list,  yon  ship- 
ped us  about  750  bushels  of  Whippoorwill,  or 
250  bushels  more  than  we  bought.  Only  ship- 
ped 1  sack  of  Mixed  New  Era  peas,  instead  of 
50  bushels  and  did  not  ship  a  single  bushel  of 
Black  Cow  peas,  whereas  we  bought  75  bush- 
els. Invoice  called  for  some  15  bushels  of 
Crowder  and  Red  Ripper  peas.  Our  confirma- 
tion of  purchase  does  not  show  that  we  bought 
any  Red  Rippers,  and  our  unloading  list  does 
not  show  that  you  shipped  a  bushel  of  these. 

"Ton  can  readily  see  from  our  statement 
above  that  yon  certainly  lacked  a  great  deal  in 
having  filled  our  order  according  to  purchase. 
We  bad  depended  on  getting  the  New  £>ra  and 
Black  Cow  peas  in  this  car  from  you  and  after 
we  bought  the  car  from  you,  we  quoted  them 
out  on  our  price  list  and  received  some  orders 
which  we  were  unable  to  fill  after  unloadin;; 
your  car  and  finding  that  neither  of  these  vari- 
eties were  in  the  car.  As  you  probably  know, 
these  two  varieties  are  nsualljr  very  scarce. 
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and  ns  a  matter  of  fact  are  worth  more  than 
the  Whipponrwills,  Clays  m  other  varieties  of 
Cow  peas.  Under  the  circumstances,  we  feel 
that  it  is  perfectly  right  and  proper  for  you  to 
furnish  us  the  quantities  of  Black  Cow  peas 
and  the  New  Era  Peas  bought  from  you,  at  a 
delivered  price  the  same  as  if  you  had  put  them 
in  the  car  and  if  you  cannot  furnish  same  to 
ns  promptly  we  feel  that  it  would  be  perfectly 
right  and  proper  for  us  to  buy  them  in  for  your 
account,  or  else  charge  you  with  the  difference 
in  value. 

"We  will  bold  the  excess  number  of  bushels 
of  Whippoorwin  peas  you  shipped  us  here  sub- 
ject to  your  order,  which  wUl  be  about  250 
bushels. 

"We  furthermore  claim  that  you  should  fur- 
nish us  with  100  bushels  of  Clay  peas  at  a  de- 
livered cost,  the  same  as  if  you  had  included 
these  in  the  order.  TTnder  the  above  circum- 
stances, we  are  not  paying  your  draft,  and 
have  requested  our  bank  to  return  it 

"We  are  inclosing  you  our  check  for  $1,- 
250.00  and  just  as  soon  as  we  can  get  together 
in  this  matter,  we  will  pay  you  any  balance 
which  may  be  due  you.  Please  let  as  hear 
from  you  promptly,  as  to  what  disposition  you 
wish  us  to  make  of  the  excess  Whippoorwill 
peas  shipped  to  us,  and  also  about  the  New 
Era,  Black  and  Clay  peas." 

Fox  BtdB.  receiTed  tbe  dieck  mentioned, 
cashed  it,  and  retained  tbe  money  to  their 
use.  Fox  Broe.  by  attorney  replied  by  letter 
dated  April  11,  1918,  to  the  above  letter: 

"There  is  handed  me  for  attention  a  letter 
from  you  and  other  papers  relative  to  a  car 
of  peas  shipped  by  then  to  you  and  for  which 
you  have  held  back  part  of  the  purchase  price 
after  unloading  the  car.  Tliis  car  wa*  shipped 
with  draft  attached  to  the  bill  of  lading  with 
instructions  to  allow  inspection.  Tou  bad  am- 
ple opportunity  to  have  found  out  what  vari- 
eties of  peas  were  in  the  car  by  looking  at  the 
invoice  attadied  to  tbe  bill  of  .  lading  accom- 
panying the  draft,  and  also  had  privilege  of  in- 
specting the  car  of  peas.  So  it  appears  to  me 
that  you  should  at  once  forward  tbe  amount 
yet  due  as  showing  by  tbe  invoice  of  Fox  Bros. 
This  of  course  they  are  expecting  you  to  do 
and  unless  tbe  amount  is  forwarded  at  once  all 
parties  responsible  for  unloading  without  the 
bill  of  lading  with  draft  attached  being  cared 
for  will  be  expected  to  look  after  payment  of 
same.  Please  let  us  hear  from  you  by  return 
mail  with  draft  for  the  balance  due  which  is 
$835.10." 

After  receiving  this  letter  Plttman-Harri- 
son  Company  on  April  12  "reloaded  these 
peas,"  according  to  their  evidence,  "back  into 
another  car,  different  from  the  car  they  were 
received  In,"  and  notified  the  railway  agent 
of  their  refusal  to  accept  the  shipment.  All 
the  peas  In  the  original  packages  were  re- 
loaded In  the  car.  The  agent  of  the  railway 
company  testified: 

"When  this  shipment  reached  Sherman  it  was 
set  on  a  track  accessible  to  them  [Pittman- 
Harrison  Company]  for  any  proper  inspection. 
An  inspection  of  a  carload  of  merchandise 
could  not  be  made  satisfactorily  in  a  car.  My 
experience  has  taught  me  that  it  could  not  be 


done  as  to  peas  without  getting  into  every 
sack.  That  car  was  not  by  me  nor  under  my 
authority  delivered  or  turned  over  to  Pittman- 
Uarrison  Company  after  it  came  in  there  for 
any  purpose  other  than  the  inspection.  •  •  * 
The  notation  'Allow  inspection'  meant  we  were 
to  allow  the  consignee  to  inspect  the  contents 
of  the  car  before  he  accepted  it  and  before  we 
delivered  it  to  him.  *  *  *  I  did  not  author- 
ize Pittman-Harrison  Company  to  take  these 
peas  out  of  the  car  and  place  them  in  their 
warehoose." 

The  railway  agent  further  testlfled  that  he 
received  and  took  charge  of  the  shipment, 
and  held  it  upon  notification  of  Pittman-Har- 
rison Company  of  its  rejection,  and  never  In- 
tended a  final  delivery  to  Plttman-Harrlson 
Company.  On  April  15,  1918,  Fox  Bros,  re- 
ceived notice  from  the  railway  p.gent  that 
Pittman-Harrison  Company  had  refused  to 
take  the  car  of  peas  and  bad  rejected  the 
shipment.  Fox  Bros,  were  asked  by  the  rail- 
way agent  for  an  order  for  the  disposition 
of  the  peas ;  and,  receiving  no  reply,  the  peas 
were  stored  by  the  railway  ag^ent,  and  siibae- 
qoently,  after  proper  advertisement,  sold  at 
public  auction  for  cash  by  the  railway  agent. 
Fox  Bros,  testified: 

"I  said  I  shipped  the  peas  as  per  contract, 
but  more  of  one  kind  than  the  contract  called 
for.  I  don't  think  I  sliipped  some  that  the  con- 
tract didn't  call  for.  I  did  ship  300  or  400 
bushels  more  than  they  bought.  I  shipped 
them  more  peas  of  one  variety  than  they  or- 
dered. I  think  it  was  about  175  more  bushels 
of  one  variety  than  they  ordered.  •  •  •  It  is 
a  fact  that  the  order  given  me  by  Pittman- 
Harri-ion  Company  wasn't  filled  exactly  as  it 
was  ordered.  It  is  also  a  fact  that  Pittman- 
Harrison  Company  had  a  right  to  examine  and 
inspect  the  car  when  it  was  received  in  Sher- 
man." 

The  draft  attached  to  the  bill  of  lading  was 
never  paid,  and  both  the  original  draft  and 
the  bill  of  lading  were  returned  by  tbe  bank 
in  Sherman  to  Fox  Bros.,  and  Fox  Bros,  are 
still  at  the  trial  In  possesslcni  of  tbe  same. 
Tbe  bank  at  Sherman  notified  Pittman-Har- 
rison Company  about  March  29  that  the  draft 
and  bill  of  lading  were  there,  and  Pittman- 
Uarrison  Company  directed  tbe  bank  to  re- 
turn the  draft,  as  tbe  shipment  was  refused. 

O.  E.  Bryson,  of  Pittsburg,  and  French  & 
Harney,  of  Shorrann,  for  appellant 

W.  D.  Suiter,  of  Wlnnsboro,  and  Bass  & 
Engledown,  of  Pittsburg,  for  appellees. 

LEVY,  J.  (after  stating  the  facta  as  above). 
[1,  2]  The  first  assignment  of  error  Is: 

"That  the  court  erred  in  charging  the  jury 
peremptorily  that  this  defendant  was  guilty  of 
conversion  under  the  evidence  in  the  cause." 

The  plaintiffs  pleaded  as  ground  for  liabil- 
ity against  defendant: 

"That  defendant  Pittman-Harrison  Company 
received  said  car  of  peas  and  took  possession 
of  the  same  knowing  that  said  draft  had  not 
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been  paid,  and  withont  order  or  authority  from 
this  plaintiff,  and  knowing  that  the  defendant 
railway  company  was  yiolating'  its  agreement 
and  contract  In  delivering  said  car  of  peaa 
without  bill  of  lading  being  presented  and  un- 
loaded same  In  their  warehouse  at  Sherman, 
Tex." 

Fox  Bros.,  under  the  bill  of  lading,  directed 
and  made  It  the  duty  of  the  railway  company, 
while  the  peas  were  in  its  charge  and  con- 
trol, to  "allow  Inflection"  of  the  sacks  of 
peas  In  the  car  by  Plttman-Harrfson  Com- 
pany. This  "inspection"  was  to  be  allowed 
before  and  without  advance  payment  of  draft 
and  delivery  of  the  bill  of  lading.  Plttman- 
HarriscMi  Company  then  liad  the  right  of  "in- 
spection" of  the  peas  before  they  were  legal- 
ly called  upon  to  Anally  accept  or  reject  the 
^ipment,'and  before  and  without  advance 
payment  of  the  draft  and  bill  of  lading.  And 
It  was  proven  practically  without  dispute 
that  the  railway  agent,  for  the  purpose  of 
having  the  car  "accessible  to  them  [Pittman- 
Uarrlson  Company]  for  any  prc^per  inspec- 
tion," placed  the  car  of  peas  on  the  privately 
owned  railway  tnu^  of  appellant  adjacent 
to  Its  warehouse;  Moreover,  Plttman-Har- 
rison  Company,  it  appears,  accepted  the  plac- 
ing of  the  car  at  this  place,  as  a  mere  conven- 
ience to  them,  tor  the  purpose  at  the  time 
of  maldng  an  Inspection  of  the  contents  of 
the  car.  In  this  placing  the  car  on  the  track 
mentioned  the  railway  company  did  not  vio- 
late Its  shipping  Instructions  or  any  condition 
upon  which  the  delivery  for  inspection  only 
is  authorized.  It  Is  not  stipulated  In  the  bill 
of  lading  in  what  particular  place  and  man- 
ner the  inspection  could  or  should  be  made. 
Having  general  authority  under  the  shipping 
contract,  as  the  railway  company  did,  to  "al- 
low ln^)ection,"  it  could  not  be  said  that  the 
railway  company  exceeded  sudi  authority  In 
ylcdating  of  the  shipper's  right  In  consenting, 
if  it  chooses,  and  as  the  railway  company  did, 
to  "allow  inspection"  at  the  place  mentioned 
Instead  of  at  the  railway  depot.  And  neither 
could  it  be  said  that  Plttman-Harrlson  Com- 
pany In  making  inspection  at  its  own  place 
Instead  of  at  the  railway  depot  was  without 
authority  to  do  so,  and  was  acting  in  wrong- 
ful interference  with  the  shipment  The  in- 
q>ectlon  at  this  place  by  Pittman-Harrison 
Company  would  be  under  consent  of  the  rail- 
way company  having  general  authority  to 
"aUow  inspection."  The  right  of  Fox  Bros., 
as  owners,  were  not  at  all  Interfered  with. 
Having  this  authority,  as  Pittman-Harrison 
Company  did,  to  make  "inspection"  of  the 
peas,  they  could  proceed  to  exercise  that 
privilege  in  a  reasonable  manner,  and  in  this 
connection  it  was  proven  without  dispute  that 
an  inspection  of  the  peas  could  not  satisfac- 
torily be  made  in  a  car.  As  a  consequence  of 
this  fact,  and  with  no  other  purpose  than  to 
inspect,  it  appears,  the  sacks  of  peas  were 
taken  from  tlie  car  by  Pittman-Harrison 
■Company  and  placed  in  its  warehouse,  a  few 


yards  distant,  as  a  temporary  deposit  connect- 
ed with  the  inspection.  If  the  removal  of  the 
peas  from  the  car  in  order  to  inspect  was  as 
here  consented  to  by  the  railway  company, 
thai  it  Is  quite  immaterial  whether  the  in- 
spection was  made  on  the  platform  or  in  the 
warehouse  near  by,  so  long,  as  here,  as  it  was 
not  the  intention  to  receive  and  take  final 
control  as  possession  of  the  peas.  As  stated 
in  2  Hutchinson  on  Carriers  (3d  Bd.)  {  733: 

"The  carrier  may  even  permit  the  consignee, 
upon  depositing  with  him  the  charges  npon  the 
goods,  to  take  them  away,  with  the  understand- 
ing that  in  case  they  do  not  answer  to  the 
quality  of  the  goods  ordered  by  liim  he  may  re- 
turn them  and  take  back  Ills  money." 

And  it  appears  further  from  the  evidence 
that  after  the  Inspection  was  made  by  Pitt- 
man-Harrison Company  in  the  warehonse, 
Pittman-Harrison  Company  rejected  the  ship- 
ment l>ecau8e  not  in  accordance  with  the  or- 
der, loaded  the  peas  in  the  original  padcages 
back  into  a  car,  and  notified  the  railway 
agent  The  railway  agent  as  he  testifies, 
"accepted  them"  "when  they  were  loaded 
back."    The  agent  further  testified: 

"That  car  was  not  by  me  or  under  my  au- 
thority delivered  or  turned  over  to  Pittman- 
Harrison  Company  after  it  came  in  for  any 
purpose  other  tlian  the  inspection.  *  *  *  If 
those  peas  were  unloaded  in  a  private  ware- 
house of  Pittman-Harrison  Company  on  Mardi 
26  and  retained  there  until  April  8 .or  later,  I 
would  never  relinquish  control  of  them  until  I 
received  the  bill  of  lading.  *  *  *  I  take  it 
that  the  words  'subject  to  inspection'  would  al- 
low the  privilege  of  taking  it  [the  shipment]  to 
the  warehouse  and  inspecting  it  and  deliverint 
it  back." 

[S-<]  If,  as  here  evident,  it  had  never  lost 
control  over  the  peas,  the  railway  company 
could  "accept  them"  as  done.  It  is  evident 
that  from  the  time  of  placing  the  car  for  in- 
spection and  until  Pittman-Harriscm  Com- 
pany notified  the  railway  agent  of  their  re- 
jection of  the  shipment  the  railway  comijany, 
through  its  agent  was  holding  dominion  ov« 
the  peas  as  against  Pittman-Harrison  Com- 
pany. As  against  both  Fox  Bros,  and  Pitt- 
man-Harrison Company  the  raUway  company 
was  still  in  the  relation  and  under  the  te- 
^>onsibUity  of  a  carrier.  And  It  is  evident 
that  Pittman-Harrison  Company,  in  having 
possession  of  the  peas  as  they  did,  did  no  act 
and  exercised  no  control  or  dominion  over  the 
peas  adverse  or  contrary  to  the  possession 
or  control  of  the  railway  company.  It  was 
not  the  intention  of  the  railway  agent  and 
Pittman-Harrison  Company  to  transfer  pos- 
session and  dominion  over  the  peas  except  for 
the  purpose  of  inspection,  and  tills  fact  would 
negative  any  Intention  of  "receiving"  and 
"taking  possession,"  as  alleged,  of  the  peas 
by  Plttman-Harris<m  Company  in  a  way  in- 
consistent with  the  rights  of  Fox  Bros.  The 
railway  company  would  be  holding  the  peas 
for  and  ia  snbordinatloa  to  Fox  Broa'  own- 
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ershlp.  There  was  no  damage  or  Injury  to 
the  peas  dnring  this  time.  And  the  further 
fact  that  the  peas  remained  In  the  warehouse 
from  March  26  until  after  April  8  would  not, 
in  view  of  all  the  circumstances,  fully  estab- 
lish a  conversion  of  the  gooda  The  contract 
in  this  case  being  for  peas  of  a  i)artlcular 
variety,  the  Pittman-Harrlson  Company,  the 
vendee,  was  not  obliged  to  receive  and  pay 
for  those  offered  in  the  car  unless  they  cor- 
responded with  the  terms  of  the  contract. 
Parks  V.  O'Connor,  70  Tex.  877,  8  S.  W.  104. 
The  vendee  is  entitled  to  make  such  examina- 
tion of  the  goods  offered  on  the  existing  con- 
tract as  will  enable  him  to  ascertain  whether 
they  will  fulfill  its  requirements.  3  Suther- 
land on  Damages  (3d  Ed.)  {  667,  p.  1990.  The 
shippers.  Fox.  Bros., .  even  recognized  that 
right,  and  conld  make  no  legal  objection 
thereto.  The  inspection  was  delayed,  It  ap- 
pears, by  reason  of  the  absence  of  a  shipping 
list.  When  the  shipping  list  was  received 
from  Fox  Bros,  several  days  later  it  was  dis- 
closed, It  appears,  that  the  peas  In  the  car 
were  not  entirely  in  accordance  with  the  con- 
tract or  order.  Appellants  then  advised  Fox 
Bros,  of  the  difference  between  the  peas  ship- 
ped and  the  original  order  or  contract,  and  at 
the  same  time  made  a  prc^rasitlon  of  adjust- 
moit  of  the  differences  and  made  toider  of 
mcMiey  to  that  end  only.  This  letter  is  con- 
sist^it  with  the  plain  notice  to  Fox  Bros. 
that  appellants  had  found  on  inspection  that 
the  contents  of  the  car  were  not  in  accordance 
with  the  order  it  had  placed  with  them,  and 
that  appellants  would  accept  and  pay  for  such 
portion  of  the  contents,  if  Fox  Bros,  would 
agree  thereto,  as  did  come  up  to  the  spedflca- 
tions  contained  in  the  order,  and  that  appel- 
lants could  not  and  would  not  accept  the  en- 
tire shipment  When  Fox  Bros,  through  their 
attorney  wrote  that  this  was  imsatisfactory, 
appellants  promptly  reloaded  the  peas.  This 
could  not  be  called  "conversion,"  because  in 
no  way  did  appellants  take  the  peas  and  use 
them  for  their  own  use  or  purpose,  or  inter- 
fere with  or  daim  or  exert  possession  or  do- 
minion over  them.  "Conversion,"  as  defined, 
"is  any  distinct  act  or  dominion  wrongfully 
exerted  over  one's  property  in  denial  of  hia 
right  or  Inconsistent  with  it."  2  Cooley  (3d 
Ed.)  p.  859;  Railway  Co.  v.  Porter,  183  S.  W. 
98;  CraVford  v.  Thomason,  53  Tex.  Civ.  App. 
561,  117  S.  W.  181,  and  appellants  had  mere 
possession  of  the  i>eaa  for  inspection  purposes 
only  under  consent  of  the  railway  company 
and  under  a  contract  Justifying  it.  It  was 
not  wrongful  to  have  possession  of  the  peas 
for  lniQ)ectlon  purposes,  as  here,  before  pay- 
ing draft,  because  authorized  by  the  contract. 
The  cases  of  Baldwin  v.  Davidson  &  Co.,  127 
S.  W.  562,  and  Crawford  v.  Th<«naaon,  63  Tex. 
Civ.  App.  561,  117  S.  W.  181,  are^  we  think, 
quite  different  on  the  facts  from  the  Instant 
case,  and  are  not  applicable.  In  each  of  these 
cases  there  was  a  taking  and  appropriation 
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and  dUjxjssessIon.  In  the  case  of  M.,  E.  &  T. 
B.  Co.  V.  Seley,  31  Tex.  Civ.  App.  158,  72  S. 
W.  89,  the  railway  company  parted  with  the 
entire  control  of  the  property,  which  was  not 
done  in  the  instant  case.  It  Is  concluded  that 
the  court  erred  In  giving  the  peremptory  In- 
struction. 

We  have  considered  the  other  assignments, 
and  think  they  should  be  overruled. 

Judgment  la  reversed,  and  the  cause  re- 
manded. 


COLLINS  el  al.  V.  MEGASON.     (No.  2352.^ 

(CJourt  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  9,  1921.     Behearing  Granted 

Feb.  24,  1921.) 

1.  Adverse  possession  €=» 1 17— Findings  that 
both  plaintiffs  and  dofendant  acquired  title 
held  not  contradictory. 

In '  trespass  to  try  title,  findings  that  both 
plaintiffs  and  .defendant  acquired  title  by  ad- 
verse possession  were  not  contradictory  the 
evidence  showing  that,  after  plaintiffs  acquired 
title  under  the  ten-year  statute,  their  posses- 
sion ceased,  and  defendant  acquired  title  under 
the  five-year  statute. 

2.  Adverse  possession  •=»II6(4)— iastrnotlo* 
defining  "peaceable  poatesslon"  held  eorreot. 

An  instruction  defining  "peaceable  posses- 
sion" as  that  which  is  continacus  and  not  in- 
terrupted by  adverse  suits,  being  witliin  the 
language  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  6680,  is  correct. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Peace- 
able Possession.] 

3.  Adverse  possession '^=>46— Interruption  oc- 
curs  where  adverse  claimant  recognizes  title 
of  disseisee. 

Where  the  adverse  claimant  recognises  the 
title  of  the  disseisee,  an  interruption  of  hia 
possession  occurs  which  stops  the  running  of 
limitations,  as  possession  to  ripen  into  an  ad- 
verse title  must  be  continuous. 

4.  Adverse  possession  «=> 1 16(4)— Refusal  of 
request  presenting  Interruption  by  recognition 
of  title  paramount  error. 

Where  the  pleadings  and  testimony  present 
an  issue  of  whether  adverse  daimant  recogniz- 
ed title  paramount,  it  is  error  to  refuse  a  re- 
quested correct  special  charge  to  the  effect 
that  such  recognition  would  stop  the  running 
of  limitations,  when  the  cause  was  submitted 
on  a  general  charge. 

5.  Adverse  possession  «=3li6(4)— Pleadings 
held  to  present  the  Issue  of  defendant's  ree- 
ognitloa  of  title  paramount. 

In  trespass  to  try  title,  where  defendant 
relied  on  adverse  possession,  pleadings  held 
to  present  the  issue  whether  he  recognized 
plaintiff's  paramount  title. 

6.  Trial  4=9261— Incorrect  speolal  obarge  may 
be  refused  where  the  general  oharge  la  eor- 
rect  as  far  a*  it  goee. 

When  the  court  instructs  the  jury  with 
reference  to  an  issue,  and  the  instruction  is 
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correct  ao  far  as  It  goes,  it  i«  not  error  to  re- 
fuse an  incorrect  requested  special  charge,  in- 
tended to  instruct  them  fully  with  reference  to 
such  issue. 

7.  Advorsa  possession  i8=>57— Evidence  held  to 
show  possession  for  the  five-year  period. 

In  trespass  to  try  title,  where  defendant 
relied  on  adverse  possession,  evidence  held 
sufficient  to  warrant  finding  that  his  possession 
was  continuous,  and  that  the  breaks  were  no 
greater  than  were  reasonably  required  for 
change  in  tenants,  and  that  therefore  the  pos- 
session .was  continuous. 

On  Motion  for  Rehearing. 

8.  Adverse  possession  <S=s>50— Trial  4=3 1 94 
(10)— Recognition  of  title  of  former  owner 
breaks  continuity;  requested  charge  on  rec- 
ognition of  title  not  on  weight  of  evidence. 

In  trespass  to  try  title,  where  the  pleadings 
and  evidence  raised  the  question  whether  de- 
fendant, by  recognizing  plaintiff's  title,  broke 
the  continuity  of  his  possession,  so  that  the 
mnning  of  limitations  was  stopped,  a  requested 
special  charge  to  find  against  defendant  if  he 
stated  to  plaintiff  that  he  knew  her  father's 
heirs  owned  the  land,  or  if  defendant  made  any 
statement  to  the  effect  that  be  did  not  claim 
the  land  adversely,  was  improperly  refused, 
being  correct  and  not  open  to  attack  as  on 
the  weight  of  the  evidence. 

Appeal  from  District  Court,  Red  River 
County;   Ben  H.  Denton,  Judge. 

Trespass  to  try  title  by  Mrs.  Maggie  Col- 
lins and  others  against  T.  T.  Megason. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.  Reversed  and  remanded  for  new 
trlaL 

This  suit  was  one  of  trespass  to  try  title, 
brought  by  appellants,  husband  and  wife, 
against  appellee.  The  land  sued  for  was  the 
F.  Hopkins  .  survey  of  177%  acres  In  Red 
River  county.  In  their  petition,  filed  April 
28,  1919,  appellants  set  up  title  in  themselves 
by  force  of  the  statute  of  limitations  of  ten 
years.  After  disclaiming  as  to  30  acres  of 
land,  appellee.  In  his  answer  filed  May  28, 
1920,  pleaded  not  guilty  and  set  up  title  in 
himself  by  force  of  the  five-year  statute  of 
limitations. 

The  special  Issues  submitted  to  the  Jury 
were:  (1)  Whether  appellant  Mrs.  Collins 
and  those  under  whom  she  claimed  had  "had 
and  held  peaceable,  adverse,  and  continuons 
possession  of  the  land  in  controversy,  culti- 
vating, using,  and  enjoying  the  same  for  a 
period  of  ten  years"  before  April  28,  1919, 
the  date  the  suit  was  commenced.  (2)  Wheth- 
er appellee  "and  those  claiming  under  him" 
had  had  and  held  "peaceable,  adverse,  and 
continuous  possession  of  the  land,  cultivat- 
ing, using,  and  enjoying  It,  and  paying  all 
taxes  due  thereon  tmder  a  deed  or  deeds 
duly  registered"  for  a  i)eriod  of  five  years 
before  said  April  28,  1919.  The  Jury  an- 
swered   both   questions   In   the   affirmative, 


whereup<m  the  court  rendered  Judgment  that 
appellants  take  nothing  by  tli^r  suit. 

Moore  &  Hardisoo,  of  Paris,  for  anpd- 
lants. 

Robbins  &  Johnson,  of  ClarksvUle,  and  J. 
Q.  Mahaffey,  of  Texarkana,  for  appklee. 

WILtiSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  contention  made  that  the 
findings  that  appellants  bad  acquired  title 
to  the  land  in  controversy  by  force  of  the 
statute  of  limitations  of  ten  years  and  thai, 
appellee  had  acquired  tiUe  thereto  by  force 
of  the  statute  of  limitations  of  five  years 
were  In  conflict  with  eadi  other,  and  there- 
fore that  the  latter  finding  did  not  warrant 
the  Judgm»it  in  favor  of  appellee,  is  not  ten- 
able when  the  findings  are  construed  with 
referoice  to  the  testimony.  The  possession 
and  use  of  the  land  by  appellee  under  the 
deed  he  relied  on  commenced  January  29, 
1914,  the  date  when  that  deed  was  made  and 
filed  for  record,  while  the  possession  and  use 
appellants  relied  00  ceased  several  years  be- 
fore that  date.  Hence  we  think  the  trial 
court  iHvperly  construed  the  findings  as 
meaning  that  the  titie  vested  in  appellants 
by  force  of  the  ten-year  statute  was  devested 
out  of  them  and  vested  in  appellee  by  force 
of  the  five-year  statute. 

[2]  The  answer  to  another  contention 
made,  that  the  trial  court  erred  when  he  in- 
structed the  Jury  that  "peaceable  posses- 
sion," within  the  meaning  of  the  statute  of 
limitations,  meant  "audt  as  Is  continuons 
and  not  interrupted  by  adverse  suits  to  re- 
cover the  estate,"  lies  in  the  fact  that  the 
Instruction  was  In  the  language  of  the  stat- 
ute defining  such  possession.  Vernon's  Stat- 
utes, art.  5CS0;  Glover  v.  Pfeolfer,  163  S. 
W.  984. 

[3]  A  special  charge  requested  by  appel- 
lant would  have  Instructed  the  Jury,  bad  It 
been  given,  to  find  against  appellee  on  ills 
plea  of  limitation  If  they  believed  appellee 
during  the  year  1915  stated  to  ai^ellant  Mrs. 
Collins  that  he  Itnew  her  father's  heirs  own- 
ed the  land,  or  if  they  believed  appellee,  dur- 
ing said  year,  made  any  statement  to  the 
effect  that  he  did  not  claim  the  land  ad- 
versely to  her  or  to  said  heirs.  The  refusal 
of  the  charge  is  the  basis  of  appellants* 
fourth  assignment  of  error. 

There  is  ample  authority  for  the  proposi- 
tion that  "Interruption"  (quoting  from  2  C. 
J.  101,  102,  136,  where  the  cases  are  collated) 
"of  the  continuity  necessary  to  acquire  UUe 
by  prescription  occurs  when  the  adverse 
claimant  recognizes  the  title  of  the  dissri- 
see,"  and  for  the  proposition  that  the  iks- 
session  of  such  a  claimant  on  such  recogni- 
tion "ceases"  (quoting  further)  "to  be  ad- 
verse, no  matter  how  hostile  It  may  previ- 
ously have  been,  and  limitation  does  not 
again  begin  to  run  against  the  person  whose 
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title  Is  acknowledged  Tinttl  tbe  claimant  re- 
pudiates his  title." 

[4]  Tliere  Is  also  authority  for  say  Lag, 
when  tlie  pleadings  and  testimony  make  such 
an  Issue,  It  Is  error  to  refuse  a  requested 
correct  special  charge  embodying  the  propo- 
sitions set  out  above  wben  the  cause  is  sub- 
mitted to  the  Jury  in  a  general  charge.  Hur- 
ley ▼.  Lockett,  72  Tex.  262,  12  S.  W.  212. 
And  see  Eldridge  t.  Parish,  6  Tex.  (Ay.  Appu 
35,  25   S.  W.  49. 

Acquiescing  In  the  correctness  of  the  au- 
thorities referred  to,  whether  the  assign- 
ment should  be  sustained  or  not  depends  on 
the  answer  which  should  be  made  to  two 
Viestioiis: 

[B]  First.  Did  the  pleadings  and  the  testi- 
mony in  the  instant  case  make  such  an  is- 
sue? The  answer,  we  think,  shonld  be  in 
the  afBrmative.  Appellants,  In  a  supplemen- 
tal petition  in  reply  to  appellee's  plea  set- 
ting tip  the  statute  of  limitations,  alleged 
that  the  latter— 

"at  different  times  sabsequent  to  the  date  of 
this  aUeged  claim  to  said  land  and  to  his  entry 
thereon  admitted  that  he  did  not  have  title  to 
said  land  and  admitted  that  the  same  belonged 
to  the  plaintiff,  Mrs.  Maggie  Collins,  and  to 
those  through  whom  she  claims  title;  and 
plaintiff  says  that  since  the  time  that  the  de- 
fendant has  made  said  admissions,  if  be  there- 
after adversely  claimed  said  land  to  the  plain- 
tiff, such  claim  has  not  existed  for  such  a 
length  of  time  as  to  support  his  said  plea  of 
limitation." 

And  appellant  Mrs.  Collins  testified  that 
In  May,  1915,  having  te&a  informed  that 
appellee  was  on  the  land  and  wasclaimlng to 
own  it,  she  went  to  see  him  about  It,  "with 
a  view  of  making  a  compromise  of  the  mat- 
ter without  a  lawsuit,"  and  that  he  then 
stated  to  her  he  knew  the  "land  belonged  to 
her  father  [who  was  W.  B.  Jones],  and  en- 
tered into  an  agreement  with  her  whereby 
he  undertook  to  pay  her  rent  and  for  timber 
he  had  cut  from  the  land  and  move  off  of 
same  in  the  fall  of  that  year,  and  whereby 
she  undertocdc  to  pay  him  for  Improvements 
he  had  placed  thereon." 

[I]  Second.  Was  the  refused  charge  a 
correct  one  when  considered  with  reference 
to  the  pleadings  and  the  testimony  of  Mrs. 
Collins?  If  it  was  not;  it  was  not  error  ei- 
ther to  refuse  it  or  to  fall  to  prepare  and 
give  a  correct  charge  in  lieu  of  It,  for  the 
court,  with  reference  to  the  issue  to  which  it 
Was  applicable,  correctly  instructed  the  jury 
that  "adverse  possession"  meant  "an  actual 
and  visible  appropriation  of  the  land  com- 
menced and  continued  under  a  claim  of  right 
Inconsistent  with  and  hostile  to  the  claim  of 
another."  The  rule  is  that  when  the  court 
Instructs  the  jury  with  reference  to  an  issue, 
and  the  instruction  is  correct  so  far  as  it 
goes,  it  is  not  error  to  refuse  an  Incorrect 
requested  special  charge  Intended  to  Instruct 
tltem  further  with  reference  to  such  Iswie. 


Landrum  v.  Thomas,  149  S.  W.  813;  E^spress 
Co.  V.  Parcarello,  162. S.  W.  927;  Allen  v. 
Allen.  128  S.  W.  697. 

The  writer  thinks  the  requested  special 
charge  was  substantially  correct,  tested  by 
the  pleadings  and  testimony  set  out  above, 
and  that  it  was  reversible  error  to  refuse  It; 
but  the  other  members  of  the  court  think  it 
was  erroneous,  in  that  had  it  been  given  it 
would  have,  in  effect,  advised  the  jury  the 
trial  court  was  of  opinion  appellee,  when  he 
stated  to  Mrs.  Oolllns,  If  he  did,  that  "I 
know"  (quoting  from  her  testimony)  "it  is 
your  father's  land,"  meant  he  knew  "the 
Jones  heirs"  (quoting  from  the  charge)  "were 
the  owners  of  said  land."  Notwithstanding 
the  declaration  of  appellee,  as  Mrs.  Collins 
stated  It,  was  that  "I  know  it  Is  your  fa- 
ther's land,"  the  majority  think  the  jury  had 
a  right  to  find,  if  they  believed  appellee  used 
the  words  Mrs.  Collins  testified  he  used,  he 
meant  he  knew  her  father  (who  died  long, 
before  the  time  she  said  the  declaration  was 
made)  owned  it  during  his  lifetime.  I  agree, 
if  the  jury  reasonably, .  under  the  circum- 
stances of  the  case,  might  have  so  found,  the 
special  charge  was  subject  to  the  objection 
that  it  was  on  the  weight  of  the  evidence, 
and  therefore  that  it  was  not  error  to  reftise 
it  But  It  seems  to  me  the  Jury  reasonably 
could  not  have  said  appellee  meant  that,  in 
view  of  the  fact  that  appellee  knew  when 
he  made  the  declaration.  It  be  did  make  it, 
that  Mrs.  Collins'  father  had  beai  dead  for 
many  years.  Keeping  that  in  mind,  I  think 
the  jury  reasonably  could  not  have  construed 
tbe  language  as  meaning  anything  else  than 
that  appellee  knew  when  he  made  the  dec- 
laration, if  he  made  It,  that  Mrs.  Collins' 
father's  heirs  then  owned  the  land. 

[7]  Appellants  insist  that  the  testimony 
did  not  warrant  the  finding  by  the  Jury  that 
appellee's  possession  of  the  land  was  "con- 
tinuous" for  the  length  of  time  necessary  to 
vest  the  title  in  htm  by  force  of  the  five- 
year  statute  of  limitations.  The  testimony 
relevant  to  the  contMition  made  was,  sub- 
stantially, that  the  deed  under  which  appellee 
claimed  was  recorded  January  20, 1914;  that 
appellee  did  not  live  on  the  place  during  that 
year,  but  be  and  his  tenant,  Adams,  during 
that  year,  planted  and  cultivated  about  35 
acres  of  it  in  "cotton,  com,  potatoes,  and 
such  other  crops"  as  were  grown  in  the  lo- 
cality in  which  the  land  was  situated;  tliat 
appellee  moved  to  the  place  about  January 
1,  1915,  lived  there  until  the  faU  of  that 
year,  built  a  house  thereon,  and  with  his  ten- 
ant planted  and  grew  the  same  kind  of  crops 
thereon;  that  Bruce  Collins  moved  to  the 
place  In  January,  1916,  as  appellee's  tenant, 
planted  and  grew  like  crops  there<m,  and 
moved  off  of  it  the  last  of  October,  1916; 
that  G.  W.  Nutt  lived  on  tbe  place  in  1917, 
and  until  the  fall  thereof,  as  aKellee's  ten- 
ant, growing  the  same  Idnd  of  cropa;   that 
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appellee  himself  moved  to  It  In  January, 
1818,  and  Uved  on  It  until  the  faU  of  that 
year,  and  that  he  and  his  tenant  grew  the 
same  kind  of  crops  thereon;  that  J.  L. 
Bishop  moved  to  the  land  before  appellee 
gathered  the  crops  he  grew  in  1918,  and  lived 
on  and  cultivated  it  In  1919,  but  whether  as 
appellee's  tenant  or  not  did  not  appear  ex- 
cept from  the  testimony  of  the  witness  W. 
B.  Megason,  who  said: 

'^om  Megason  [appellee]  has  been  cultivat- 
ing the  land  since  1912,  either  in  person  or 
through  his  tenants." 

We  think  the  Jury  had  a  right  to  conclude, 
from'  the  testimony  of  the  witness  W.  B. 
Afegason  just  quoted,  that  Bishop  was  ap- 
pellee's tenant  If  they  had,  then  the  breaks 
shown  In  the  possession  relied  upon  were 
only  such  as  were  shown  by  the  testimony 
that  appellee  moved  oIT  of  the  land  in  the 
fall  of  1015  and  that  Bruce  Collins  did  not 
more  to  it  until  January,  1916;  that  the  lat- 
ter moved  off  of  it  the  last  of  October,  1910, 
and  that  Nutt  did  not  move  to  It  until  1917 
:and  moved  ofT  in  the  fall  of  that  year.  We 
think  the  Jury  had  a  ri^t  to  OKisider,  In 
vdetermiuing  the  question,  the  character  of 
the  crops  grown  and  the  time  when  same 
were  usually  harvested  Id  the  locality  of  the 
land,  and  to  conclude  that  the  breaks  shown 
.in  the  continuity  of  the  possession  were  no 
greater  than  was  reasonably  required  for 
the  change  of  tenants,  and  therefore  ttiat 
the  possession  was  "continuous,"  within  the 
meaning  of  the  statute. 

"It  is  doubtless  true,"  said  the  Supreme  Court 
in  Dunn  v.  Taylor,  102  Tex.  80,  113  S.  W.  266, 
"that  the  uses  to  which  land  is  put  may  be 
considered  in  determining  whether  or  not  in- 
tervals between  the  occupancy  of  tenants  were 
only  such  as  may  be  considered  as  the  time 
reasonably  required  for  the  change.  When 
yearly  crops  are  raised  it  may  be  that  actual 
occupancy  of  a  tenant  for  the  time  between 
the  harvesting  of  one  crop  and  the  preparation 
for  another  should  not  be  held  to  be  essential. 
In  such  cases  the  appearances  on  the  land  it- 
self would  probably  show  the  purposes  for 
which  it  is  being  used." 

And  see  Bayle  v,  Norris,  134  S.  W.  767. 
The  Judgment  Is  affirmed. 

On  Motion  of  Appellants  for  a  Rehearing. 
[8]  After  considering  the  record  further 
in  the  light  of  the  motion,  the  members  of 
this  court  all  agree  that  it  should  not  be 
held  that  the  refused  special  diarge  which, 
had  It  been  given,  would  have  instructed  the 
Jury  to  find  against  appellee's  plea  setting 
up  the  statute  of  limitations,  if  they  believ- 
ed that  in  1916  he  told  appellant  Mrs.  Col- 
lins he  did  not  claim  the  laud  as  against  her 
and  other  heirs  of  her  father,  was  an  incor- 
rect one,  and  henoe  that  it  was  reversible 
error  to  refuse  it    Therefore  the  Judgment 


heretofore  rendered  affirming  the  Judgment 
of  the  trial  court  will  be  set  aside,  and  the 
Judgnfent  of  that  court  will  be  reversed  and 
the  cause  will  be  remanded  for  a  new  tzlaL 


TEXARKANA  PIPE  WORKS  v.  CADDO  OIL 

&  REFINING  CO.  OF  LOUISIANA. 

(No.  2328.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkani. 

Feb.  11,  1921.    Rehearing  Denied 

March  10,  1921.) 

i.  Sales  «=>24— Option  to  buy  oil  dariafi  aiiad- 
(led  years  at  statwl  tarns  held  valM. 
In  a  contract  for  the  sale  of  the  fuel  oil 
necessary  to  operate  the  buyer's  plant  dnrinf 
the  ensuing  year,  a  provision,  stating  that  in 
consideration  of  the  purchase  of  the  oil  tlie 
seller  gave  the  buyer  the  option  to  buy  the  oil 
needed  during  the  two  succeeding  years  on  the 
terms  therein  stated,  was  a  valid  option  for 
sufficient  consideration,  which  was  in  effect  a 
continuing  offer  to  sell,  and  became  a  bindinf 
contract  for  sale  on  its '  acceptance  by  the 
buyer. 

2.  Sales  «=»24— Option  should  ba  axer«isad  ke- 
fore  time  for  flrat  delivery. 

An  option  to  buy  fuel  oil  needed  for  buyer's 
plant  during  the  two  succeeding  years,  delivery 
to  begin  on  January  1st,  which  contained  bo 
provision  fixing  the  time  for  exercise  of  the 
option,  should  be  exercised  before  January  1st 
of  the  year  in  question,  and  an  acceptaoc* 
thereof  on  December  4th  next  preceding  wu 
in  time. 

3.  Sales  4=924-^s«ent  held  suffldeat  aecept- 
anoe  of  option. 

Where  the  terms  of  an  option  for  the  par- 
chose  of  the  oil  needed  for  the  buyer's  plant 
during  the  year  did  not  provide  for  any  par- 
ticular form  or  method  of  acceptance  of  the 
option,  simple  assent  by  the  buyer  would  be 
sufficient 

4.  Sales  «=»S3(2)— Evidence  held  safflciant  to 
raise  Jury  Issue  that  aooaptanoa  oompile^ 
with  option. 

EJvidence  in  support  of  a  plea  of  reconven- 
tion for  failure  to  deliver  oil  in  accordance  witli 
the  contract  held  sufficient  to  require  submis- 
sion to  the  jury  of  the  issues  whether  the 
buyer  had  accepted  the  option  purchase  by  t 
letter  written  by  him,  which  was  not  in  evi- 
dence, and  whether  the  price  stated  in  the  left 
ters  conformed  to  the  option  price  which  wa 
dependent  on  the  market  price  of  crnde  oil 

5.  Sales  «=>l(4)— Centraot  for  oil  required  ftr 
plant  is  not  nnenforoeable. 

A  contract  to  sell  to  the  buyer  the  fuel  oil 
required  for  the  operation' of  his  plant  is  not 
unenforceable  because  the  quantity  sold  is 
not  certain,  since  it  can  be  rendered  reason- 
ably certain. 
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6.  Sales  «=>I8I(II)— Evideac«  held  BOt  to 
show  eonclaalvely  ImpoMlbllity  of  porform- 
anca  by  seller. 

In  an  action  for  the  agreed  price  of  oil, 
where  defendant  filed  a  pl^  in  reoonventioD 
for  plaintiff's  failure  to  deliver  oil  under  previ- 
ous contract,  evidence  showing  that  plaintiff 
o-w:iie«l  one  refinerr  and  leased  another,  and 
that  not  all  parties  having  contracts  with  plain- 
tiff ^rere  in  a  preferred  class  over  defendant 
ander  tiie  regulations  of  the  United  States 
Fuel  Administration,  held  not  to  show  conclu- 
sively the  imiMssibUity  of  plaintiff's  perform- 
ance  of  the  previous  contract. 

7.  EvidMoe  ^=9420(3)— Contract  for  sale  of 
oil   held  uncoBditlOHal. 

'Where  the  defendant's  plea  in  reconvention 
was  based  on  a  written  contract  set  out  there- 
in 'vrbich  was  unconditional,  a  defense  in  the 
supplemental  petition,  based  on  a  condition 
claimed  to  have  been  within  the  contemplation 
of  the  parties  at  the  time  of  malLing  the  con- 
tract, the  happening  of  which  relieved  the 
plaintifTs  obligation,  was  subject  to  exception. 

8.  Sales  $=>55  —  Contract  governed  by  law 
where  made. 

The  liability  of  a  party  to  a  contract  for 
the  sale  of  fuel  oil,  made  in  another  state,  is 
governed  by  the  law  of  that  state. 

Appeal  from  District  Court,  Bowie  Coun- 
ty;   H.  F.  OVeal,  Judge. 

Suit  by  tbe. Caddo  OH  &  Refining  Company 
of  Louisiana  against  the  Texarkana  Pipe 
Works,  In  which  the  defendant  interposed  a 
plea  in  reconvention.  From  a  Judgment  for 
plaintiff  after  the  court  peremptorily  direct- 
ed a  verdict  for  plaintiff  for  the  amount  sued 
for  and  against  the  plea  in  reconvention,  de- 
fendant appeals.    Reversed  and  remanded. 

The  appellee  sued  the  appellant  company 
to  recover  $4,633.S0  as  the  alleged  contract 
price  for  2,151  barrels  of  fuel  oil  sold  and  de- 
livered from  Novonber  26, 1918,  to  December 
IT,  1918,  and  2,121  barrels  of  fuel  oil  sold 
and  delivered  from  January  4,  1919,  to  Janu- 
ary 24,  1919.  The  defendant  filed  a  general 
demurrer,  general  denial,  and  a  plea  in  re- 
.  convention  for  damages  resulting  from  the 
breach  of  an  alleged  agreement  on  the  part 
of  appellee  to  furnish  the  appellant  with  fuel 
oU  during  the  year  1918.  The  failure  to  fur- 
nish tbe  oil  occurred  during  the  period  be- 
tween May  31  and  November  20,  1918.  The 
plaintiff  filed  a  supplemental  petition  except- 
ing and  demurring  to  the  plea  in  reconven- 
tion, and  specially  pleading  matters  In  avoid- 
ance of  any  liability  on  the  plea  in  reconven- 
tlcm.  By  SDiH>lemental  answer  tbe  defend- 
ant set  out  matters  in  effect  showing  a  lack 
of  legal  excuse  for  a  breach  of  the  contract. 
Tbe  plaintiff  entered  a  denial  of  tbe  supple- 
mental answer. 

There  Is  practically  no  dispute  In  tbe  evi- 
dence. In  the  trial  tbe  only  real  controversy 
under  the  pleadings  and  evidence  was  wheth- 


er or  not  the  appellant  should  recover  of  ap- 
pellee In  reconvention  any  sum  as  damages 
for  an  alleged  partial  breach  of  a  contract 
for  the  sale  by  appellee  to  appellant  of  fuel 
oil  during  the  year  1919.  The  appellant 
pleaded  in  the  plea  of  reconvention,  and  of- 
fered In  evidence,  the  following  written  con- 
tract: 

"This  agreement,  made  and  entered  into  on 
this  3d  daj  of  November,  1915,  by  and  between 
Caddo  Oil  Refinery  of  Shreveport,  Louisiana,  a 
corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Louisiana,  hereinafter 
styled  seller,  and  Texarkana  Pipe  Works  (not 
inc.)  of  Texarkana,  Texas,  hereinafter  styled 
buyer,  witnesseth: 

"Said  seller  hereby  agrees  to  sell  and  deliver 
to  said  buyer,  and  said  buyer  agrees  to  pur- 
chase and  receive  from  the  seller,  between 
January  1,  1916,  and  December  31,  1916,  the- 
residuum  fuel  oil  necessary  to  supply  fuel  and 
operate  their  pipe  works  at  Texarkana,  not  to 
exceed  a  maximum  of  thirty  thousand  barrels, 
which  maximum  tbe  seller  agrees  to  furnish 
and  the  buyer  to  take  if  required  for  said 
purpose,  and  not  less  than  a  minimum  of  twen- 
ty thousand  barrels,  which  minimum  the  buyer 
contracts  and  guarantees  it  will  take  and  the- 
seller  agrees  it  will  supply  for  such  fuel  pur- 
poses; it  being  understood  that  the  seller  rep* 
resents  and  contracts  that  the  residuum  to 
be  famished  hereunder  is  fit  only  for  fuel  pur- 
poses, and  not  to  contain  more  than  one  per 
cent  water  and  to  contain  above  18,000  B. 
T.  U. 

"The  seller  agrees  that  all  shipments  of  oil 
are  to  be  made  in  tank  cars  furnished  by  the 
rfdirond  company,  and  that  the  seller  is  to  use 
due  diligence  at  all  times  to  procure  empty 
cars  in  which  to  make  shipment,  to  the  end 
that  there  will  be  no  delay  in  the  furnishing 
of  oil  on  this  contract,  by  reason  of  an  in- 
sufficient number  of  cars  being  received  in 
which  to  make  shipment. 

"It  is  further  agreed  and  understood  that  alt 
shipments  and  deliveries  of  said  oil  shall  be 
f.  o.  b.  cars  railway  tracks  at  Shreveport,  Lou- 
isiana, and  the  purchaser  shall  pay  sixty-two 
cents  (82<()  per  net  barrel  of  forty-two  (42) 
gallons  for  said  oil,  payment  to  be  made  on 
the  first  and  fifteenth  day  of  each  month  for 
all  oil  received  prior  to  the  day  of  payment. 

"It  is  further  agreed  by  the  seller  that  ship- 
ments shall  be  made  by  it  within  two  days  after 
receipt  of  written  order  therefor,  from  the 
buyer.  It  is  further  agreed  that  the  seller 
shall  not  be  required  to  ship  hereunder  more 
than  8,000  barrels  of  residuum  fuel  oil  in  any 
one  month,  nor  more  than  one  car  in  any  one 
day. 

"Sell(pr  agrees  to  begin  shipment  of  oil  here- 
under on  January  1,  1916. 

"In  consideration  of  the  purchase  of  reuduum 
fuel  oil  by  the  buyer  as  above  set  forth,  the 
seller  hereby  gives  to  the  buyer  an  option  on 
residuum  fuel  oil  required  to  operate  their  pipe 
works  at  Texarkana  during  tbe  years  1917  and 
1918  on  the  following  terms:  Contract  price  of 
62^  above  set  forth  is  based  on  price  on  light 
Cnddo  crude  of  80^  per  barrel  in  the  field. 
Price  for  contract  on  residuum  oil  for  the  year 
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1917  to  b«  based  upon  field  price  of  ligbt 
Caddo  crude  on  December  1,  1916,  and  contract 
price  for  the  year  1918  to  be  baaed  upon  the 
field  price  of  light  Caddo  crade  December  1, 
1917.  On  the  dates  mentioned,  should  the  field 
price  of  light  Caddo  crude  be  80^,  then  the 
contract  price  for  the  following  year  for  residu- 
um fuel  oil  would  be  62^  per  forty-two  gallon 
barrel  f.  o.  b.  Shreveport.  In  case  there  is  an 
advance  in  the  price  of  light  Caddo  crude,  one- 
half  of  the  advance  to  be  added  to  the  price 
of  62^  on  residuum  fuel  oil.  In  case  there  is 
a  decline  in  the  price  of  light  Caddo  crade,  one- 
half  of  the  dedine  to  be  deducted  from  the 
price  of  62^. 

"It  is  expressly  agreed  and  understood  that 
neither  of  the  parties  hereto  shall  be  liable  to 
the  other  for  failure  to  perform  and  respect 
obligations  to  this  contract  or  any  part  there- 
of when  such  failure  to  perform  is  directly  or 
indirectly  occasioned  by  reaaon  of  any  war, 
invasion,  insurrection,  blockade,  riot,  flood, 
earthquake,  act  of  God,  strike  or  other  labor 
disturbance  in  the  United  States  or  any  foreign 
country. 

"This  contract  is  executed  in  duplicate." 

And  It  inis  further  alleged  In  the  plea  of 
reconvention  that  under  the  terms  of  the  sain 
c<mtract  the  appellant  exercised  the  option 
stipulated  In  the  contract  "to  continue  the 
same  in  force  for  the  year  1918  and  in  a(N 
cordance  with  the  scale  of  prices  of  oil  for 
such  year,"  and  thereby  the  app^lee  was  ob- 
ligated to  supply  and  sell  appellant  "suffi- 
cient residuum  or  fuel  oil  to  operate  defend- 
ant's pipe  works  at  Texarkana,  not  to  exceed 
a  maximum  of  30,000  and  not  less  than  a 
mlnimmn  of  20,000  barrels  at  and  for  the 
price  of  $1.22  per  barrel."  It  was  moreover 
alleged  that  during  1918  the  appellee,  In  com- 
pliance with  such  obligation  and  the  terms 
of  the  contract,  supplied  aiq)ellant  sufficient 
residuum  and  fuel  oil  to  supply  its  pipe  works 
at  Texarkana,  with  the  exception  of  the  peri- 
od from  the  last  of  May  to  about  November 
20,  1918.  On  account  of  this  alleged  failure 
the  appellant  was,  as  averred,  obliged  to  pur- 
chase 6,968  barrels  of  fuel  oil  to  keep  the 
pipe  works  in  operation,  and  to  pay  tbereTor 
$1,036.85  In  excess  of  the  amount  they  would 
have  had  to  pay  for  the  same  quantity  of 
fuel  oil  If  the  appellee  had  complied  with  its 
contract  during  the  period  of  default 

It  was  proven  that  the  name  Caddo  Oil  Re- 
finery was  later  cbanged  to  Caddo  Oil  &  Re- 
fining Company  of  Louisiana.  The  appellee 
admitted  making  the  original  contract  plead- 
ed by  appellant,  but  denied  any  renewal  of 
said  contract  for  the  year  1918. 

At  the  conclusion  of  the  evidence  the  court 
peremptorily  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  plaintiff  for  the 
amonnt  sued  for,  and  against  the  plea  in  re- 
ccmvention.  The  defendant  appeals,  and  as- 
signs error  to  the  action  of  the  court 

3.  I.  Wheeler  and  John  J.  King,  both  of 
Texarkana,  for  appellant. 


Mahaffey,  Eeeney  &  Oalby,  of  Texarkana, 
for  appellee. 

LEVY,  J.  (after  stating  the  facts  as 
above).  It  Is  chiefly  to  be  determined  on  tfaia 
appeal  whether  or  not  the  appellant  failed 
to  support  the  plea  in  reconvention  by  any 
such  evidence  as  would  authorize  the  Jnry  to 
find  for  them  cm  such  plea.  The  first  ques- 
tion arising,  therefore,  is.  Did  the  am>ellant 
and  appellee,  pursuant  to  the  stipnlation  in 
the  contract  enter  into  a  binding  contract 
for  the  sale  and  purchase  of  fuel  oil  for  the 
year  1918?  The  pertinent  stlpulatioii  pro- 
rides; 

"In  consideration  of  the  purchase  of  reaiduum 
fuel  oil  by  the  buyer  as  above  set  forth,  the 
seller  hereby  gives  to  the  buyer  an  option  on 
residuum  fuel  oil  required  to  operate  their  pipe 
works  at  Texarkana  during  the  years  1917  and 
1918  on  the  following  terms  [which  ai«  set 
out]." 

[1]  According  to  the  wording  of  the  stipnla- 
tion In  hand,  "the  seller,"  for  a  "considera- 
tion of  the  purchase  ot  residuum  fuel  oil  by 
the  buyer  as  above  set  forth"  does  "give,"  or 
assent,  that  "the  buyer"  have  "an  option," 
or  privilege  or  right  to  buy  residuum  oil  to 
the  quantity  "required  to  operate  thrfr  pipe 
works  at  Texarkana  during  the  years  1917 
and  1918"  for  the  prices  specified.  There  are 
no  terms  left  open  for  further  negotiations. 
A  consideration  is  stated  which  is  sufficient 
The  seller  was  agreeing,  for  a  consideration, 
with  the  buyer  that  It  should  have  the  right 
to  buy  oil  during  a  certain  time  at  a  stipu- 
lated price,  It  is  a  continuing  offer  to  sell 
which  may  or  may  not  within  the  time  spe<3- 
fled,  at  the  election  of  the  optlcmee,  be  ac- 
cepted. In  effect  it  is  an  agreement  to  renew 
or  extend  the  original  contract  for  another 
year  at  the  option  of  the  buyer,  and  an  ac- 
ceptance of  the  option  within  the  time  Is  snf- 
fldent  to  bind  both  parties.  The  option, 
though,  is  not  in  legal  effect  a  completed  con- 
tract until  there  is  acceptance  by  the  buyer 
of  the  continuing  offer  of  the  seller  In  the 
manner  and  within  the  time  specified.  The- 
testimony  relied  on  to  establish  the  alleged 
contract  of  option  was  that  of  the  general 
manager  of  the  pipe  works  and  certain  cor- 
respondence between  lilm  and  the  oil  com- 
pany.   According  to  the  manager's  testimony: 

"We  bad  the  matter  up  with  the  Caddo  Oil 
and  Refining  Company  of  Louisiana  in  Decem- 
ber, 1917,  on  the  question  of  renewing  under 
our  option  in  the  original  contract"  meaning 
that  of  1915. 

The  letter  from  the  oil  company  to  the 
manager,  of  date  December  6, 1917,  was  read, 
which  says: 

"We  are  in  receipt  of  your  letter  of  the  4th 
(December  4,  1917)  stating  you  desire  to  avail 
yourselves  of  the  option  of  December  1,  1917, 
for  fuel  oil  for  1918.  I  have  the  contract  bef ors 
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me,  and  it  appears  jovl  Bad  an  option  from  De- 
cember 1.  Tour  letter  was  dated  December  4, 
some  three  days  after  your  option  expired. 
The  price  of  fuel  oil  is  very  high,  a  considerable 
quantity  is  now  being  sold  for  fl.SO  to  $2.50 
p«r  barrel,  and  it  looks  as  if  it  will  maintain 
these  prices  during  the  present  year.  We  have 
been  billing  you  oil  at  72  cents  per  barrel,  be- 
ing about  one-half  of  the  market  value  of  the 
oil.  We  do  not  care  to  take  the  advantage  of 
the  technicality  of  your  permitting  the  option 
to  expire,  but  we  do  believe  under  the  unusual 
circumstances  we  should  be  entiUed  to  a  bet- 
ter price  than  $L22  per  barrel  for  the  year 
1918.  When  our  contract  was  made  neither 
of  US  expected  these  unusual  conditions  would 
come  about.  I  think  you  should  pay  us  at 
least  $1.40  per  barrel  for  your  1918  supply  of 
fuel  oil.'* 

The  manager,  coDtlnuing,  testlfled: 

"I  answered  that  letter.  We  were  writing 
about  a  contract  dated  December  15,  1915, 
covering  our  fuel  oil  requirements  for  1916, 
with  option  for  renewal  for  the  years  1917  and 
1918.  That  is  the  contract  we  were  corre- 
sponding about.  I  got  this  letter  of  December 
17  in  reply  to  what  I  bad  written  him  about  the 
option;    he  accepted  it." 

Tbe  letter  moitioned  reads: 

"We  are  in  receipt  of  your  letter  of  6th 
inst.,  stating  your  contract  automatically  re- 
news itself  on  the  Ist  of  December,  and  it 
was  not  necessary  for  you  to  notify  ua  of  your 
intention  to  extend  the  option  over  the  year 
1918.  We  still  feel  that  you  should  have  noti- 
fied us  promptly  on  December  1.  However, 
this  is  a  small  matter,  and  as  written  you ' 
previously,  we  do  not  feel  inclined  to  take  ad-' 
vantage  of  you,  but  do  feel  under  the  circum- 
stances we  are  entitied  to  a  better  price  than 
1$1J22  tor  tbe  ofl.  When  contract  was  made 
with  yon  there  was  no  thought  of  our  being  at 
war.  We  fed  that  you  should  take  this  into 
consideration  and  pay  us  a  fair  price  for  the 
oiL  If  you  insist  on  oil  at  $1.22  per  barrel 
We  wHl  supply.  However,  we  do  feel  that  we 
are  entitled  to  a  fair  price  for  same.  We  will 
be  pleased  to  hear  from  yon  on  this  matter." 

The  manager,  continuing,  said: 

"We  replied  to  that  letter,  to  ship  the  oiL 
The  Caddo  Oil  &  Refining  Company  after  that 
up  until  May  complied  with  the  terms  of  that 
contract.  They  furnished  us  oil  at  the  fixed 
price  of  $1.22  per  barrel." 

[3-4]  There  la  no  precise  time  stated  In  the 
stipulation  rrtthln  which  the  acceptance  must 
be  made;  bnt  it  la  reasonably  contemplated 
that  such  acceptance  should  be  made  before 
the  expiration  of  December  31,  tor  the  orig- 
inal agreement  provided  that  shipments  of 
oil  were  to  begin  "on  January  1,"  and  the  oil 
was  to  be  delivered  "between  January  1  and 
December  31."  Therefore  the  time  of  the'  no- 
tice, on  December  4,  as  shown  in  the  letters, 
would  be  within  the  time  required  by  the  op- 
tion. And  any  iMirtlcalar  form  or  method  of 
aco^tance  is  not  provided  for  In  the  stipula- 
tion.   Simple  assent  would  be  sufficient  com- 


pliance, and  such  assent  Is  ai^arent  from 
the  evidence.  Did  the  appellant  accept  the 
option  contained  in  the  1915  contract  accord- 
ing to  Its  terras?  Tbe  letter  written  by  ap- 
pellant to  appellee  was  not  in  evidence,  and 
the  exact  wording  of  the  acceptance  does  not 
appear.  The  letter  of  appellee  states  the  let- 
ter of  appellant  to  have  stated,  "Desire  to 
avail  yourselves  of  the  option  of  December  1, 
1917.  for  fuel  oU  for  191S,"  And  In  the  light 
of  the  evidence  It  would  fairly  appear  that 
the  appellant  was  accepting  the  option  pro- 
vided for  in  the  "contract  entered  into  in 
December,  1916,  covering  fuel  oil  require- 
ments for  1916  with  option  for  renewal  for 
tbe  years  1917  and  1918."  The  general  man- 
ager of  the  appellant  so  tesUfled,  and  there 
is  evidence  authorizing  an  Inference  of  fact 
that  there  had  been  a  renewal  by  the  parties 
of  the  option  for  the  year  1917.  The  mana- 
ger of  the  appellant  further  testified  that  In 
Noveinber,  1917,  the  appellee  was  furnished 
oil  on  the  contract  of  1915.  And  viewed  from 
the  standpoint  of  a  peremptory  Instruction, 
it  Is  thought  that  it  may  be  inferred  that  the 
acceptance  of  December  4  was  to  continue  In 
force  the  ccmtract  of  1915,  as  renewed  }n 
1917,  for  the  year  1918.  There  Is,  at  least, 
not  a  lack  of  any  evidence  to  show  identity 
of  tbe  option  pleaded,  or  a  want  of  mutuality 
of  the  parties  as  to  the  Identical  option  thus 
accepted.  The  effect  of  the  acceptance  of  ap- 
pellant was  to  convert  the  offer  In  tbe  option 
on  the  part  of  the  appellee  Into  a  binding  con- 
tract upon  both  parties.  The  correspondence 
seems  to  state  that  the  price  payable  for  the 
oil  was  "$1.22  per  barrel,"  but  such  wording 
cannot  be  said,  as  a  matter  of  law,  to  have 
so  changed  and  varied  tbe  terms  of  the  op- 
don  stipulation  to  that  extent  as  to  make  the 
acceptance  In  terms  other  than  the  very 
terms  of  the  cation.  The  prices  provided  to 
be  paid  in  the  option  stipulation  were  based 
on  "the  field  price  of  light  Caddo  crude  oil 
December,  1917,"  "in  case  there  is  an  ad- 
vance in  the  price  of  light  Caddo  crude  oil, 
one-half  of  the  advance  is  to  be  added  to  the 
price  of  62^  on  residuum  fuel  olL"  Therefore 
the  price  of  $1.22  per  barrel  may,  as  a  fact, 
have  been  within  the  terms  of  the  option 
stipulation,  and  tbe  circumstances  in  evi- 
dence BO  suggest  as  an  inference  of  fact 
And  the  suggestion  for  modification  of  the 
price  to  be  paid  seems  to  come  from  appellee, 
and  not  aK>eIlant.  In  this  view  the  acc^t- 
ance  on  the  part  of  the  appellant  could  not 
be  said,  as  a  matter  of  law,  to  have  been 
qualified  and  couched  in  different  terms  than 
stated  in  the  cotton  stipulation. 

[S,  I]  Concluding  then,  as  we  have,  that  the 
evidence  may  have  warranted  a  finding  by 
the  Jury  of  tbe  acceptance  within  the  time 
spedfled  of  tlie  identical  option  contained  tn 
the  contract  of  1915  according  to  its  terms, 
the  appellee  would  thereafter  be  bound  to 
sell  and  the  appellant  to  buy  all  the  taei  oil 
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required  to  operate  the  pipe  works  at  Texar- 
kana  during  the  year  1918.  The  fact  that  the 
amount  of  oil  to  he  purchased  is  uncertain 
would  not  make  the  contract  unenforceable. 
The  amount  of  oil  reasonably  required  for 
such  use  is  capable  of  ascertainment  In  point 
of  fact.  And  in  the  facts  of  this  case  it  may 
not  be  said  the  amount  required  is  incapable 
of  ascertainment  The  amomit  of  oil  re- 
quired to  keep  the  pipe  works  in  operation 
during  the  months  of  1918  was  proven.  If 
the  appellant  had  refused  to  take  that  quan- 
tity of  oil  required  for  Its  use  during  the 
year  1918  the  appellee  could  have  enforced, 
under  the  contract,  a  liability  for  the  refusal 
and  default  Therefore  the  contract  was  not 
void  for  want  of  mutuality  as  to  considera- 
tion, quantity  of  oil,  and  time  of  purchase 
and  delivery.  It  was  reasonably  contemplat- 
ed by  the  parties  that  the  delivery  of  the  oil 
should  be  as  ordinarily  required  for  use  in 
operating  the  plant  as  a  pipe  works.  The  en- 
tire terms  of  the  original  contract  follows, 
and  is  a  part  of  the  renewal  contract  for  1918 
here  sued  on.  The  peremptory  Instruction 
therefore  should  not  have  been  given  unless 
the  defense  under  which  evidence  was  offered 
authorized  a  verdict  against  the  plea  W  re- 
convention. And  looking  to  the  evidence  in 
that  particular,  it  is  believed  that  an  Issue  of 
fact  that  the  jury  under  the  proper  instruc- 
tion should  have  passed  on,  was  raised  and 
presented.  There  Is  some  proof  In  this  evi- 
dence warranting  the  Jury  in  finding  that 
such  defense  may  not  have  been  sufficient  to 
relieve  the  apj^ellee  upon  the  ground  of  Im- 
possible performance.  San  Jacinto  Oil  Co. 
V.  Texas  Oil  Co.,  47  Tex.  Civ.  App.  477,  105 
S.  W.  1163;  Klngsville  Cotton  Oil  Co.  ▼. 
Waste  Mills,  210  S.  W.  833.  The  evidence 
goes  to  show  that  the  oil  company  owned  a 
refinery  outright,  and  held  and  operated  an- 
other under  lease.  And  there  is  some  evi- 
dence going  to  show  that  all  the  parties  hav- 
ing contracts  with  the  oil  company  were  not 
in  a  preferred  class  over  the  pipe  works  un- 
der the  regulations  of  the  United  States  Fuel 
Administration. 

[7]  The  court  sustained  certain  exceptfons 
to  the  appellee's  supplemental  petition,  and 
the  ruling  of  the  court  thereon  is  challenged 
by  cross-assignments  of  error.  The  defense 
pleaded  in  the  fourth  paragraph  was  based 
on  a  stipulation  of  the  contract  Itself,  but 
ui>on  a  certain  existing  condition  claimed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  of  making  and  entering 
Into  the  contract,  and.  which  condition  hap- 
pening, as  it  did,  would  relieve,  or  tempora- 
rily relieve,  from  any  otrilgatlon  to  perform 
the  contract  The  contract  Is  by  its  terms  a 
general  one,  and  not  a  conditional  one;  and 
the  language,  properly  construed,  would  not 
show  by  implication  that  the  parties  contem- 
plated any  variation  from  Its  terms  or  coodl- 


tloiial  performance  thereof  by  the  conditions 
alleged.  We  conclude  that  the  court  did  not 
err,  and  that  the  first  croes-assignment 
should  be  ovemjled. 

[8]  The  fifth  paragraph  presented  a  de- 
fense as  a  pleading,  and  we  think  there  was 
error  In  sustaining  the  exception  thereto. 
The  contract  was  made  In  the  state  of  Lonl- 
slana,  and  the  plalnttfTs  liability  tbereusder 
was  to  be  governed  by  the  laws  of  that  state 
in  such  cases  made  and  provided.  Whether 
the  proof  supports  the  pleading  Is  another 
question,  depending  on  the  facts,  and  not  here 
Involved  In  determining  the  exception.  The 
second  cross-assignment  of  error  is  sus- 
tained. It  was  stipulated  in  the  otmtxact 
that  "an  act  of  God"  should  relieve  perfona- 
ance  of  It;  and  the  pleading,  as  such.  In  the 
sixth  paragraph,  alleged  such  an  occurrence, 
wholly  disabling  it  from  compliance  with  the 
contract  As  a  pleading  it  was  not  snbject  to 
demurrer,  and  it  was  error  to  strike  it  out 
The  evidence  thereunder,  offered  both  by  ap- 
pellee and  appellant  would  have  to  be  subse- 
quently looked  to  to  determine  whether  or 
not  the  performance  of  the  contract  under  iti 
terms  was  rendered  Impossible  by  reason  «t 
the  act 

The  third  cross-assignment  Is  sostalned. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  another  trial. 


LOVINQ  V.  CLARK  at  al.     (No.  1758.) 

(Court  of  Civil  Appeals  of  Texas.     AmaiiDo. 
March  2,  1921.) 

1.  Husband  and  wife  €=»276(6)— Will  held  lot 
tc  give  exeoutor  right  to  dispose  of  comni- 
nlty  property  of  testator's  wife. 

Where  testator's  wife  died  before  him,  hit 
will,  which  reco^ized  the  comnmnity  of  his  de- 
ceased wife  and  directed  that  the  interest  whidi 
bad  not  been  set  aside  should  be  set  over  to  tlie 
children  of  the  marriage,  did  not  give  the  tes- 
tator's executor  power  to  sell  the  commanit; 
property  of  the  deceased  wife,  although  author- 
izing the  executor  to  dispose  of  other  property. 

2.  Husband  and  wife  «=>276(6)  —  Burdei  oi 
purchaser  to  show  that  community  was  sub- 
ject to  debts. 

Where  the  executor  of  a  testator,  who  wu 
authorized  to  sell  property,  sold  the  commimitT 
of  the  estate  of  a  deceased  wife,  which  the  tes- 
tator directed  to  be  set  over  to  the  children  o( 
the  marriage,  the  purchaser  has  the  harden  of 
showing  that  the  community  was  subject  to 
debts. 

3.  Husband  and  wife  <^=>276(3)— Qrantiig  «f 
administration  on  hnsband's  estate  doM  lot 
confer  Jurisrilotlen  over  estate  ef  daoMsel 
wife. 

The  granting  of  ajdministratlon  on  hns- 
band's estate  does  not  confer  JorlsdictioD  orer 
the  community  estate  of  the  husband's  deceu- 
ed  wife. 
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4.  Husband  and  wife  4=3276(6) —An  order, 
oonflrffllng  report  of  executor  who  sold  com- 
munity property  of  testator's  deceased  wife, 
held    not  to  show  sales  for  debts. 

Ati  order,  confirming  the  report  of  the  ez- 
eentor  of  a  testator  which  showed  a  sale  of 
property  belonging  to  the  communitr  of  the 
test^titor's  deceased  wife,  held  merely  to  show 
that  tixe  proceeds  of  the  sale  were  used  to  pay 
ofE  indebtedness  against  farm  lands  which  pass- 
ed to  children  of  the  marriage  under  testator's 
vsVl^   and  not  a  sale  to  pay  oommnnity  debts. 

5.  Husband  and  wife  4=»276(6)— No  presump- 
tion that  community  of  deceased  wife  passed 
under  deed  by  husband's  exooutor. 

.Where  the  executor  of  a  husband  under 
po-wer  of  sale  disposed  of  lands  partly  belong- 
li>e  to  the  community  of  the  deceased  wife,  and 
tbe  report  of  the  executor,  who  was  also  guard- 
ittxx  of  children  of  the  marriage,  indicated  that 
Bale  -vras  made  under  power  of  sale  of  tbe  hus- 
band's will,  there  is  no  presumption  that  the 
deeeased  wife's  community  estate  passed;  the 
"Will  merely  authorizing  the  sale  of  the  testa- 
tor's property  and  the  deed  referring  to  the 
wilL 

6.  Guardian  and  ward  «=s>4 1— Statute  forbid- 
ding  sale  by  personal  representative  without 
order  of  court  applies  to  guardian. 

Rev.  St.  1911,  art.  S4S0,  providing  that  no 
sale  of  any  property  belonging  to  an  estate 
shall  be  made  by  an  executor  or  administrator 
writbout  an  order  of  the  court  authorizing  the 
■ame,  applies  to  guardianship,  and,  unless  such 
order  is  granted  in  case  of  guardian  desiring  to 
sell  property  belonging  to  a  ward,  the  c«le  is 
Toid. 

7.  Hnsband  and  wife  4=3276(6) —Community 
Qf  ileceased  wife  held  not  to  pass  under  sale 
by  husband's  exeeutor. 

Where  testator  authorized  the  executor  to 
■ell  city  proper^  and  reinvest  the  proceeds  in 
farm  lands  for  the  benefit  of  iiis  two  infant 
AaaghteiB  and  the  executor,  wlio  was  also  ap- 
pointed guardian,  without  any  order  of  the 
court  sold  lands  belonging  partly  to  the  com- 
munity estate  of  the  testator's  deceased  wife, 
which  estate  tbe  testator  had  recognized,  and 
the  deed  recited  the  sale  was  made  by  virtue  of 
the  powers  under  the  will,  the  community  of 
the  deceased  wife  did  not  pass,  although  the 
report  of  the  executor  and  guardian,  referring 
to  the  sale,  was  confinmed,  and  the  proceeds 
devoted  to  paying  liena  on  the  farm  lands  of 
the  children. 

8.  Execator*    and    administrators    4=9 1 49   — 
Heirs  must  account  for  proceeds  received  In 
order  te  set  aside  conveyance  of  executors. 
Where  the  executor  of  a  husband  sold  city 
.property  and  used  the  proceeds  to  discbarge 
liens  on  farm  lands  belonging  to  the  testator's 
two  children,  to  whom  such  property  waa  de- 
vised, the  children  cannot,  though  the  sale  and 
deed  were  invalid,  recover  the  citjr  property 
without  accounting  for  the  proceeds. 

Appeal    from    District    Court,    Montague 
(bounty;  O.  R  Pearman,  Judge. 

Action  by  Una  and  Dell  C!lark  against  O. 
D.  Iioving.    From  a  judgment  for  plalntUTs, 
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defendant    appeals,    and    plaintiffs    assign 
cross-errors.    Affirmed. 

W.  T.  Russell,  of  Montague,  for  appellant. 
Spencer  &  Jameson  and  W.  H.  Hunt,  all 
of  Montague,  for  appellees. 

HUTF,  C.  J.  Lot  3,  block  16,  In  the  town 
of  Nocona,  was  purchased  by  S.  D.  Clark, 
September  22,  1892.  Agnes  B.  Clark  was 
then  the  wife  of  S.  D.  Clark,  and  the  trial 
court  finds,  and  the  evidence  supports  the 
finding,  that  the  lot  -was  tlie  community  prop- 
erty of  Clark  and  his  then  wife,  Agnes  B. 
Clark.  The  appellees,  Una  and  Dell  Clark, 
are  the  only  children,  the  fruits  of  that  mar- 
riage, and  the  only  heirs  of  Agnes  B.  Clark 
at  the  time  of  her  death,  which  occurred  In 
October,  1900.  S.  D.  Clark  died  January  15, 
1904.  The  record  shows  after  the  death  of 
his  first  wife  be  married  the  second  time. 
Agnes  B.  Clark  died  Intestate.  S.  D.  Clark 
left  a  win  The  third  clause  of  the  will  di- 
rects that  the  executor  pay  to  his  daughters, 
Una  and  Dell  Clark,  the  community  Interest 
of  their  mother,  Agnes  B.  Clark,  deceased, 
out  of  his  present  estate  holdings  as  near  as 
could  be  figured  out  and  approximated  at 
the  time  of  her  death.  "The  community  In- 
terest of  said  Agnes  B.  Clark,  my  former 
wife,  being  kept  by  me  with  my  shark  of  said 
community  estate,  undivided."  By  the  fourth 
clause  he  gave  the  appellees,  his  two  daugh- 
ters, one-third  of  his  personal  property,  and 
directed  the  executor  to  convert  their  share 
in  the  personal  property  Into  real  estate.  By 
the  fifth  clause  he  gave  to  Una  and  Dell 
Clark  "all  my  real  estate"  to  be  held  by 
them  each  one-half,  "and  I  direct  that  my 
executbrs  see  that  the  titles  to  all  lands 
bought  by  him  for  them  and  devised  to  them, 
either  under  this  item  or  item  4th,  be  per- 
fect and  good  in  them  and  that  all  deeds  and 
conveyances  to  them  be  so  worded  and  writ- 
ten that  they,  nor  either  of  them,  can  sell 
or  convey  said  land  but  that  same  may  de- 
scend after  their  death  to  their  heirs  respec- 
tively, providing  they  may  partition  same 
between  themselves."  The  sixth  clause 
makes  provision  for  the  second  wife,  giving 
her  a  one- third  Interest  in  his  personal  prop- 
erty, nie  seventh  clause  makes  provision 
for  continuing  a  partnership  with  his  broth- 
er, Robert  B.  Clark,  in  a  business  In  the  town 
of  Nocona.   The  eighth  clause: 

"I  further  direct  that  my  executor  shall,  as 
early  as  convenient,  invest  all  the  funds  of  my 
estate,  belonging  to  my  said  daughters,  Una 
and  Dell  Clark,  in  good  real  estate,  farm  lands 
preferably,  and  hereby  authorize  him  to  sell 
any  city  real  estate  that  belongs  to  my  estate 
and  invest  the  proceeds  in  farm  lands  for  my 
said  daughters  on  said  terms  and  provisions  as 
hereinbefore  directed." 

The  ninth  and  tenth  clauses  are  not  inrolr- 
ed  in  this  case.    The  eleventh  clause: 
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"I  hereby  appoint  Robert  B.  Clark,  my  broth- 
er, to  be  executor  of  my  last  will  and  testa- 
ment, whose  duty  it  shall  be  to  perform  and 
carry  out  the  provisions  of  this  will.'' 

He  also  appointed  his  father  for  the  pur- 
pose only  of  collecting  Insarance  due  the 
two  datighters,  but  the  brother  was  appoint- 
ed for  all  other  purposes.  There  was  no 
clause  constituting  R.  B.  Clark  an  independ- 
ent executor  witliout  bond,  and  the  record 
shows  that  the  will  was  probated  and  R.  B. 
Clark  was  appointed  executor,  giving  bond 
September  6,  190i.  At  the  same  term  of 
court  it  appears  R.  B.  Clark  was  appointed 
guardian  of  the  persons  and  estate  of  Una 
and  Dell  Clark,  and  the  lot  in  question.  No. 
3,  block  16,  was  inventoried  as  t>elonging  to 
their  estate.  On  the  18th  day  of  March,  1906, 
R.  B.  Clark,  as  executor,  conveyed  a  one- 
half  interest  in  lot  3  to  J.  G.  Clark,  for  the 
recited  consideration  of  $375  cash.  And  on 
the  28th  of  March,  1905,  J.  0.  Clark  convey- 
ed the  half  interest  in  the  lot  to  R.  B.  Clark, 
for  a  recited  consideration  of  $375,  evidenc- 
ed by  a  note.    On  the  12th  day  of  September, 

1908,  R.  B.  Clark  and  wife,  Mollie  Clark,  con- 
veyed to  C.  D.  Loving,  appellant,  an  undi- 
vided half  interest  in  the  lot  for  a  recited 
consideration  of  $1,375.  On  the  same  day  R. 
B.  Clark,  as  executor,  executed  a  deed  to 
C;  D.  Loving,  to  all  of  lot  3,  for  a  recited  con- 
sideration of  $2,750.  This  deed  recites  that 
the  will  of  S.  D.  Clark  was  probated;  that 
R.  B.  Clark  was  appointed  executor,  and 
that  the  wUl  authorized  and  empowered  the 
executor  to  sell  and  convey  real  estate,  ei- 
ther at  public  or  private  sale  as  to  him  should 
seem  best,  and  to  make  deed,  and  as  such 
executor  by  virtue  of  the  power  and  author- 
ity of  the  will,  and  the  payment  of  the  sum, 
sell  and  convey  lot  3,  block  16,  to  Loving. 
The  deed  was  signed  by  B.  B.  Clark,  execu- 
tor. The  appellees,  after  they  reached  14 
years  of  age,  made  selection  of  a  guardian, 
and  asked  that  B.  B.  Clark  be  removed  as 
such.  This  application  was  made  at  the 
March  term,  1909,  of  the  county  court,  and 
was  thereafter  granted.    At  the  June  term, 

1909,  R.  B.  Clark,  as  executor,  filed  his  ac- 
count, which  occupies  several  pages  of  the 
record.  On  the  7th  day  of  October,  1909,  the 
account  was,  by  order  of  the  court,  approved 
as  the  final  account  of  the  executor  and  in  the 
order  it  recites: 

"It  further  appearing  to  the  court  that  on 
the  12th  day  of  September,  1908,  by  authority 
given  faun  in  sections  Nos.  5  and  8  of  the  will 
of  S.  D.  Clark,  deceased,  R.  B.  Clark,  as  ex- 
ecutor in  the  will  of  S.  D.  Clark,  deceased, 
sold  and  conveyed  by  deed  to  C.  D.  Loving,  lot 
3,  in  block  16,  as  laid  down  and  described  on 
the  official  plat  of  the  town  of  Nocona,  Tex., 
for  $2,750.  That  said  money  was  applied  to 
the  payment'  of  indebtedness  against  the  farm 
lauds  given  Una  and  Dell  Clark,  in  said  will, 
in  compUance  with  directions  therein  contain- 


ed. That  said  heirs  have  received  the  fall  ben- 
efit thereof.  It  is  therefore  ordered,  adjadged. 
and  decreed  by  the  court  that  the  said  sale  to 
the  said  G.  D.  Loving  be,  and  the  same  is  here- 
by, confirmed,  and  said  sale  in  every  way  ap- 
proved and  said  executor  and  his  bondsmen  dii- 
charged  from  this  trust." 

R.  B.  Clark,  also  as  guardian  of  the  person 
and  estate  of  appellees,  at  the  same  term 
presented  his   account  as   guardian,    which 
was  approved.    In  tlie  report  as  guardian  it 
was  reported  by  R.  B.  Clark  that  lot  3  had 
been  sold  to  pay  off  an  Indebtedness  against 
the  estate  of  his  wards  and  to  clear  certain 
farm  lands,  and  that  the  money  was  so  ap- 
plied, and  they  have  received  the  full  bene- 
fit thereof.     "Said  sale  was  made  to  O.  D. 
Loving  under  authority  given  me  in  sections 
Nos.  5  and  8  in  the  will  of  C.  D.  Clark,  de- 
ceased, as  his  executor."    Clark  reported  hi 
his  final  account  in  the  executor  admhib- 
tration  the  transaction  substantially  as  be 
did  in  his  guardian's  report.    The  trial  court 
finds  tliere  was  no  order  of  sale  of  the  lot 
made  by  the  probate  court  in  either  the  ad- 
ministration ^der  the  will  or  in  the  guard- 
ianship.    The  facts  sliow  there  was  none. 
In  fact,  it  would  appear  that  Clark,  after 
qualifying  as  executor  and  guardian,  mak- 
ing out  and  returning  an  Inventory  of  the 
estate,'  administered    both   estates    without 
direction  from  the  probate  court,  and  made 
no  report  except  upon  final  settlement    Wie 
appellees,  Una  and  Dell  Clark,  brought  this 
action  in  the  form  of  trespass  to  try  title 
against  Loving  for  lot  3.    The  appellant  Lov- 
ing answered  by  general  denial  and  plea  of 
not  guilty,  and  specially  answered  that  he 
held  a  valid  title  from  R.  B.  Clark,  executor 
and  guardian,  respectively,  of  the  estate  of 
S.  D.  Clark  and  the  estate  of  plaintiffs ;  that 
he  paid  full  value  therefor,  bought  the  same 
in  good  faith,  and  that  the  deed  to  him  was 
fully  approved  by  the  court,  and  stands  as 
an  adjudicated  matter,  and  it  is  not  subject 
to  collateral  attack,  as  sought  in  this  suit: 
and  that  plaintiffs  received  the  full  benefit 
of  the  proceeds  of  said  property.     He  set 
out  and  pleaded  the  taxes  and  insurance 
that  he  had  paid  on  the  property  and  some 
other  expenses,  and  further  alleged: 

"In  the  event  the  plaintiff  should  recover  the 
building  of  him  or  any  part  thereof,  he  is  en- 
titled to  an  .adjustment  of  equities  between  him 
and  the  plaintiff;  besides,  be  paid  for  the  said 
property  the  sum  of  $2,750,  and  has  been  out 
the  use  and  revenues  of  his  money  in  the  event 
the  court  finds  that  the  plaintiffs  are  entitled  to 
recover  the  property,  which  said  money  w«» 
worth  to  him  10  per  cent,  per  annum,  and,  fur- 
ther, since  he  has  had  possession  of  said  build- 
ing he  has  received  rents  therefrom  of  $2,- 
677.60,  all  of  which  he  snys  should  be  consid- 
ered and  the  equities  adjusted  between  the 
plaintiffs  and  this  defendant,  in  the  event  of 
their  recovery  as  aforesaid;  and,  further,  hav- 
ing bought  the  said  proper!?  in  good  faith  and. 
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having  paid  ^,750  therefor,  plalntUfs,  before 
they  can  recover,  mast  refand  to  defendant 
said  snm." 

The  plaintiffs  answered  by  Bupplemental 
petition,  pleading  that  the  property  was  the 
community  property  of  S.  D.  Clark  and  his 
■wife,  Agnes  D.  Clark,  and  claimed  an  Inter- 
est of  one-half  by  reason  thereof,  through 
tbeir  mother.  The  case  was  heard  before  the 
court  without  a  Jury,  who  rendered  judg- 
ment for  the  appellees  for  a  one-half  undi- 
vided interest  in  the  property  and  for  parti- 
tion, and  ordered  the  same  sold  and  a  divi- 
sion made  of  the  proceeds.  There  was  an 
agreement  entered  at  the  trial,  as  follows: 

"It  is  a^eed  that  C.  D.  Loving  bought  the 
property  in  controversy  in  good  faith,  but  not 
as  an  innocent  purchaser,  and  paid  the  consid- 
eration therefor  shown  in  the  deed  to  him,  and 
that  the  rents  during  the  time  he  has  owned  it 
•is  $3,250.60,  and  that  he  has  paid  for  taxes,  in- 
surance, and  improvements  $1,019.64.'' 

The  trial  court  also  found  that  Loving  paid 
the  recited  consideration,  and  that  about  $800 
of  this  amount  was  used  in  paying  off  indebt- 
edness against  some  farm  lands  belonging 
to  the  estate  of  S.  D.  Clark  and  the  minor 
heirs. 

The  appellant,  by  assignments  of  error, 
attacks  the  action  of  the  court  in  overruling 
exceptions  to  the  pleadings,  and  also  to  the 
judgment  of  the  court,  on  the  ground  that 
this  was  a  collateral  attack  on  the  Judgment 
of  a  probate  court,  which  had  Jurisdiction  of 
the  matter,  and  for  the  reason  the  action  was 
Improperly  bronpht.  It  Is  not  our  purpose 
to  review  the  assignments  as  set  out  and  pre- 
sented, but  we  believe  the  case  may  properly 
he  disposed  of  in  considering  the  questions 
presented  by  the  record,  without  reference 
to  the  assignments  specifically. 

[1]  By  the  terras  of  the  will  S.  D.  Clark 
did  not  attempt  to  devise  any  property  or  in- 
terest except  his  own  and  made  no  attempt 
to  devise  the  interest  in  the  property  belong- 
ing to  his  wife,  the  mother  of  the  appellees. 
By  the  terms  of  the  will  under  the  third 
clause,  he  expressly  recognized  the  commu- 
nity interest  of  his  deceased  wife,  and  di- 
rected that  the  Interest  so  held  lie  set  over 
to  the  children.  It  is  therefore  clear  he  nev- 
er intended  this  interest  to  be  sold  by  the 
executor  under  the  powers  of  the  will.  Sla- 
Tin  V.  Greever,  209  S.  W.  479  (4-5). 

[2-5]  It  is  in.<5isted  that  in  the  administra- 
tion of  property  under  a  will  the  executor 
may  pay  the  community  debts  out  of  com- 
munity property,  and  that  if  the  community 
estate  is  sold  to  pay  community  debts  the  in- 
terest of  the  deceased  spouse  will  pass  under 
the  sale.  If  such  sale  may  be  made,  the  bur- 
den, as  we  understand,  was  on  Loving  to 
show  it  was  sold  to  pay  community  debts. 
Upon  the  death  of  the  mother,  her  interest 
passed  to  the  children.  The  granting  of  let- 
ters of  administration  on  the  husband's  es- 
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tate  did  not  confer  jurisdiction  over  the  es- 
tate of  the  deceased  .wife.  They,  of  course, 
took  their  mother's  interest  subject  to  the 
payment  of  the  community  debts.  This  prop- 
erty is  not  shown  to  liave  been  sold  to  pay 
community  debts.  The  wife  had  been  dead 
four  years  when  administration  was  granted. 
There  appears  to  have  been  no  debts  against 
the  lot;  in  fact,  there  was  no  attempt  to 
show  a  sale  to  pay  community  debts.  ,  At 
most,  the  order  simply  shows  the  sale  was 
made  to  pay  off  Indebtedness  against  farm 
lands  whidi  passed  to  the  appellees  under 
the  father's  will.  Roy  v.  Whitaker,  92  Tex. 
346,  48  S.  W.  892,  49  S.  W.  367;  Moody  v. 
Butler,  63  Tex.  .210;  Allen  v.  Ramey,  226 
S.  W.  489 ;  Waterman  v.  Robins  (Tex.  Com.) 
206  S.  W.  825,  cited  by  appellant,  does  not 
hold  to  the  contrary.  The  deed,  the  final  re- 
port of  the  executor,  and  the  order  of  ap- 
proval of  that  report,  show  that  the  sale  was 
not  made  by  virtue  of  an  order  of  sale,  but 
by  powers  granted  under  the  will,  clauses 
5  and  8.  If  it  took  an  order  of  sale  by  the 
court,  the  very  title  under  which  the  appel- 
lant claims  shows  the  deed  was  not  by  vir- 
tue of  any  such  order,  but  by  the  terms  of 
the  will.  Both  the  report  In  the  administra- 
tion under  the  will  and  under  the  gnardian- 
ship  show  the  sale  was  made  under  the  will. 
Appellant's  deed  shows  be  has  no  title  from 
the  guardian,  and  hence  tie  only  got  tliat 
which  the  executor  could  sell,  and  no  more. 
There  is  no  presumption,  conclusive  or  oth- 
erwise, under  this  record,  that  the  mother's 
estate  passed  to  appellant,  but  the  record 
negatives  any  such  conveyance.  In  fact,  the 
will  did  not  authorize  the  executor  to  pay 
debts  due  by  Agnes  Clark  on  account  of  the 
community  estate,  but  if  he  could  sell  he  could 
only  sell  to  reinvest  in  farm  lands  for  the 
benefit  of  the  children.  It  may  be  under  the 
fifth  clause  that  if  there  was  due  on  farm 
lands  a  debt  creating  a  lien  thereon,  it  was 
the  duty  of  the  executor  to  remove  it,  and 
he  could  sell  city  property  for  that  purpose. 
We  do  not  undertake  to  so  hold  the  will  au- 
thorized, but  merely  suggest  the  matter.  It 
is  quite  apparent  the  interest  inherited  was 
not  sold  to  pay  a  community  debt  of  Agnes 
Clark. 

[6-7]  We  think  article  3480,  R.  C.  S.,  pro- 
viding that  no  sale  of  any  property  belong- 
ing to  an  estate  shall  be  made  by  an  execu- 
tor or  administrator  without  an  order  of  the 
court  authorizing  the  same,  applies  to  guard- 
ianship. We  think  such  order  should  be 
granted  in  case  a  guardian  desires  to  sell 
property  belonging  to  his  ward.  See  Browne 
v.  Fidelity,  etc.,  98  Tex.  65,  80  S.  W.  693; 
Sdiaeffer  v:  Williams,  208  S.  W.  220  (3).  So, 
even  if  there  was  a  deed  from  Clark  as 
guardian,  we  doubt  not  but  an  order  would 
be  required  to  make  a  valid  sale.  It  has 
been  held  in  this  state  an  administrator's 
sale,  in  the  absence  of  an  order  of  the  pro- 
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bate  court,  authorizing  the  sale,  is  void,  and 
may  be  attacked  in  a  collateral  proceeding. 
BaU  V.  Collins,  5  S.  W.  622;  Collins  v.  Ball, 
82  Tex.  259,  17  S.  W.  614,  27  Am.  St  Rep. 
877;  TerreU  t.  Martin,  64  Tex.  121;  RUey 
V.  Poole,  5  Tex.  Civ.  App.  346,  24  S.  W.  85; 
O'Connor  v.  Vineyard,  43  S.  W.  65;  Matala 
V.  Freytag,  101  Tex.  357,  107  S.  W.  636;  Ber- 
ry V.  Hlndman,  61  Tex.  Civ.  App.  291,  129 
S.  W.  1181;  Webb  t.  Reynolds,  207  S.  W. 
914;  Schaeffer  ▼.  Williams,  208  S.  W.  at 
page  223.  It  has  been  held,  where  the  admin- 
istrator had  no  power  to  make  the  sale  ot 
land  when  the  probate  court  undertook  to 
approve  the  sale,  the  decree  of  the  probate 
court  gave  no  validity  whatever  to  the  deed. 
I{  was  said: 

"To  concede  to  adminiBtrators  such  power 
would  virtually  surrender  to  them  the  unre- 
stricted management  and  disposal  of  the  entire 
property  ot  the  estate  they  represent"  Teal 
V.  Terrell,  48  Tex.  509;  Todd  v.  CaldweU,  10 
Tex.  241;  Hnnton  v.  Nichols,  b5  Tex.  217; 
Fishback  v.  Page,  17  Tex.  Civ.  App.  183,  43  8. 
W.  317;  Bartley  v.  Harris,  70  Tex.  181,  7  S. 
W.  797. 

There  can,  in  our  opinion,  be  no  presumy 
tlon  on  this  record  that  there  was  ever  a 
sale  of  the  interest  of  the  appellees  in  the  lot 
derived  by  inheritance  from  their  mother's  es- 
tate, or  that  the  deed  of  the  executor  of  their 
father's  estate  passed  title  to  the  half  so 
inherited.  The  record  will  not  Justify  any 
such  presumption.  Where  the  record  states 
what  was  done,  it  will  not  be  presumed  some- 
thing different  was  done.  How  the  sale  was 
made  and  where  It  was  made  the  record  of 
the  probate  court  shows  and  the  deed  to  the 
purchaser  recites.  It  affirmatively  shows 
this  half  interest  .was  conveyed  by  an  execu- 
tor; that  the  will  never  intrusted  to  him, 
and  indeed  could  not  We  can  indulge  in  no 
presumpticm  that  it  was  made  under  any 
other  decree  or  order  at  any  time  or  place, 
or  that  any  decree  for  Its  sale  was  made  by 
any  competent  authority  to  validate  it  The 
mere  fact  that  the  sale  was  reported  In  an 
account  of  final  settlement  to  the  court,  sit- 
ting in  the  guardianship  and  the  approval 
of  that  account  and  discharge  of  the  guard- 
ian, is  not  sufficient  to  raise  the  presump- 
tion that  the  guardian  obtained  an  order  to 
sell  the  half  Interest  inherited  and  that  the 
sale  was  ratified,  in  the  face  of  the  report 
reciting  it  was  sold  under  clauses  6  and  8  of 
the  will.  We  think  the  trial  court  was  coi^ 
rect  in  entering  Judgment  for  the  appellees 
fqr  an  undivided  half  interest  In  this  lot 

[8]  The  appellees  present  a  cross-assign- 


ment, to  tile  etfect  that  the  trial  court  erred 
in  not  giving  them  the  half  Interest  in  the 
lot  which  they  received  imder  their  father's 
will.  Under  the  administration  under  the 
will  the  executor  was  rightly  in  possession 
of  that  moiety  of  the  lot,  and  the  probate 
court,  through  the  executor,  had  JurisdictioD 
of,  it  for  the  purpose  of  administration.  Al- 
though the  deed  may  have  been  void  for 
want  of  an  order  of  sale  or  an  order  of  pn^ 
er  confirmation,  it  is  not  now  our  purpose  to 
determine.  The  facts  and  pleadings  show  &n 
apparent  title  in  the  executor.  The  facts 
and  pleadings  show  that  appellant  paid  $2,700 
for  it.  It  is  admitted  he  acted  in  good  faltb 
in  paying  the  sum,  and  the  court  finds  that 
the  proceeds  so  received  were  applied  on  in- 
debtedness due  on  farm  lands  belonging  to 
the  appellees,  which  they  took  under  the  will 
of  their  father.  The  pleadings  of  the  appel- 
lant amounted  to  a  plea  to  be  subrogated  to 
the  amount  so  paid  before  the  appellees 
could  recover,  and  to  require  them  to  pay 
the  sum  before  they  recovered  the  lot  It 
seems  to  be  the  rule  in  such  cases  that  the 
heirs  could  not  recover  the  land  without  pay- 
ing or  tendering  t>ack  the  money  so  paid 
and  used  for  the  benefit  of  the  estate.  7%i8 
seems  to  be  the  holding  in  WUkln  v.  Ownes, 
102  Tex.  199,  114  S.  W.  104,  115  S.  W.  1174, 
117  S.  W.  425,  132  Am.  St  Rep.  867;  Smith- 
wick  V.  Kelly,  79  Tex.  564,  115  S.  W.  486; 
Mllllcan  V.  McNeal,  102  Tex.  1189,  114  S.  "W. 
106,  21  L.  R.  A.  (N.  S.)  60,  132  Am.  St  Kep. 
863,  20  Ann.  Cas.  74;  Halsey  v.  Jones,  86 
Tex.  438,  25  S.  W.  696.  This  court  fecognlzal 
this  principle  in  the  case  of  Allen  v.  Berk- 
mler,  216  S.  W.  647.  The  question  of  estop- 
pel was  applied  in  that  case  properly,  but  the 
principle  of  estoppel  is  not  Involved  in  this 
case.  The  appellant  pleaded  in  the  court  be- 
low his  right  of  subrogation,  and  proved  bis 
case  to  tliat  court's  satisfaction.  The  appel- 
lees by  such  plea  were  called  on  to  pay,  or 
offer  to  pay,  in  the  trial  before  they  were 
granted  a  right  of  recovery.  They  did  not 
see  proper  to  make  the  payment  or  offer  to 
do  so,  and  we  think  the  trial  court  properly 
denied  them  a  recovery  upon  such  failure. 
He  must  have  ascertained  on  the  trial  that 
such  course  would  be  as  equitable  as  to  en- 
ter up  a  Judgment  for  the  purchase  mtoney 
paid,  with  interest  thereon,  and  give  the  ap- 
pellees time  within  which  to  pay  It  off  be- 
fore they  could  obtain  a  recovery  for  the  land. 
At  any  rate,  the  cross-assignment  present* 
the  error  in  no  such  way  as  will  Justify  us 
in  reversing  the  action  of  the  trial  court  on 
the  pleadings  and  facts,  as  here  presented. 
The  Judgment  will  therefore  be  afilrmed. 
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NATIONAL  UNION  FIRE  INS.  CO.  V.  LIT- 
TLEJOHN  at  al.    (No.  234S.) 

(Coxirt  of  Ciyil  Appeals  of  Texas.    Texarkana. 

Feb.  11,  1921.    Behearing  Denied 

March  3,  1921.) 

1.  VMsa  «=322(l)— Noiir8«ld«Btc  may  aot  be 
sued  in  coynty  of  original  action  by  cross-bill 
off  defendant  on  independent  oause  of  action. 

Rev.  St.  art  1830,  subd.  4,  providing,  as 
an  exception  to  the  rule  that  no  otie  shall  be 
sued  out  of  the  county  of  his  domicilo,  that 
'When  there  are  several  defendaats  residing  in 
diflfprent  counties  suit  may  be  brought  in  a 
county  where  one  of  them  resides,  does  not  al- 
low persons  who  are  nonresidents  of  the  coun- 
ty in  which  action  is  brought,  and  who  would 
not  be  even  proper  parties  to  the  action,  to  l>e 
there  sued  by  the  original  defendant  by  bringing 
them  in  by  cross-bill  on  a  contract  of  indem- 
nity. 

2.  VMue  «=94 1— Cross-action  alone  properly 
transferred  on  sustaining  plea  of  privilege. 

Under  Kev.  St.  art.  1832.  providing  that 
on  plea  of  privilege  being  sustained  the  cause 
shall  not  be  dismissed,  but  transferred  to  the 
county  having  jurisdiction  of  defendant's  per- 
son, the  plea  being  by  defendants  in  cross-ac- 
tion brought  in  by  cross-bill  of  original  defend- 
ant on  an  original  cause  of  action  against  them 
alone,  the  cross-action  alone  is  properly  trans- 
ferred. ' 

3.  Venue  4=»79  —  Statute  as  to  transmitting 
original  papers  on  transfer  of  oavse^  direo- 
tory  only. 

Rev.  St.  art.  1833,  requiring  the  clerk  to 
transmit  the  original  papers  to  court  to  which 
venue  is  changed,  is  directory  merely,  and  need 
not  be  strictly  complied  with  where  cross-action 
alone  is  transferred,  and  cross-bill  and  answer 
to  original  action  is  in  the  same  paper. 

Bodges,  J.,  dissenting  in  part. 

Appeal  from  District  Coutt,  Harrison 
County;  P.  O.  Beard,  Judge. 

Action  by  R  P.  Llttlejohn  against  the 
National  Union  Fire  Insurance  Company, 
with  cross-action  by  said  Company  against 
P.  Li.  Martin  and  another.  From  an  order 
transferring  the  cross-action  to  another 
county,    said    Company    a^eals.    Affirmed. 

The  suit  was  filed  by  the  appellee  Little- 
John  as  plaintiff  against  the  appellant  Insur- 
ance company  In  Harrison  county.  The 
petition  alleges  that  the  plaintiff  resides  in 
Harrison  county;  that  the  defendant  Is  a 
foreign  corporation  having  a  local  agent  up- 
on whom  service  could  t>e  had  In  Harrison 
county.  The  petition,  properly  construed, 
Is  one  which  sets  up  a  contract  entered  Into 
between  the  plaintiff  and  the  defendant,  and 
alleges  a  breach  of  that  particular  contract 
by  the  defmdant  The  amount  sued  for  is 
alleged  to  be  the  damages  sustained  by  the 
plalntiti  as  a  result  of  that  breach.  After 
denying  the  material  facts  alleged  In  the 


plaintiff's  petition,  the  insurance  company 
upon  other  avermaitB  sought  to  have  appellee 
Martin  and  Bonner,  parties  to  an  indemnity 
bond,  made  parties  defendant  in  this  suit. 
The  prayer  for  relief  was  that,  U  the  plain- 
tiff recovered  a  Judgment  against  It,  the  in- 
surance company,  the  latter  have  a  corre- 
sponding Judgment  over  against  the  defmd- 
ants  Martin  and  Bonner.  The  alleged  in- 
demnity bond  was  given  by  appellee  Martin 
as  the  local  insurance  agent  of  the  insurance 
company  "to  faithfully '  and  punctually  pay 
over  to  said  company  all  amounts  due  or 
that  may  become  due  to  it  from  time  to  time 
for  moneys  collected  or  received  by  him  for 
premiums  on  policies  of  Insurance  or  renew- 
als thereof,  or  for  any  account  whatever.". 
It  Is  not  alleged,  and  it  does  not  appear,  that 
such  bond  was  an  obligation  of  Martin  and 
Bonner  to  pay  such  damages  as  the  plaintiff 
Llttlejohn  should  recover  against  the  In- 
surance company  in  the  contract  as  plead  by 
plaintiff  Llttlejohn.  The  appellees  Martin 
and  Bonner,  after  being  cited,  each  appeared 
and  filed  separate  pleas  of  privilege ;  Martin 
alleging  that  be  resided  In  Jefferson  county, 
and  Bonner  alleging  that  he  resided  in  An- 
gelina county.  Bach  claimed  the  right  to  be 
sued  in  the  cross-action  of  the  Insurance  com- 
pany In  the  county  In  which  one  of  them  re- 
sided. Each  plea  was  in  due  form  and  veri- 
fied as  required  by  statute.  The  plaintiff 
made  no  reply  to  these  pleas.  The  insurance 
company  filed  a  controverting  affidavit  which 
alleged  that  Martin  and  Bonner  were  neces- 
sary parties  to  that  controversy.  As  evi- 
dence of  that  fact  the  pleadings  of  the  plain- 
tiff and  the  defendant  insurance  comt>any 
were  referred  to.  The  fact  of  nonresidence 
of  Martin  and  Bonner  in  the  county  of  Harri- 
son was  not  disputed.  The  affidavit  repeats, 
in  substance,  the  facts  stated  In  the  cross- 
bill. It  was  agreed  by  the  parties  interested 
in  the  appeal  that  the  Issues  raised  upon  the 
pleas  of  privilege  aod  the  facts  stated  in 
them  and  the  controverting  affidavit  were 
true.  Upon  that  agreement  as  to  the  facts 
the  trial  court  entered  an  order  as  follows: 

"It  is  therefore  ordered  by  the  court  that 
this  suit,  in  so  far  as  it  applied  to  F.  L.  Mar- 
tin and  W.  H.  Bonner,  be  transferred  to  the 
district  court  of  Angelina  county,  Tex.,  and 
the  clerk  of  this  court  shall  immediately  make 
out  a  correct  transcript  of  all  the  orders  in 
this  cause,  certifying  thereto  officially  under  the 
seal  of  this  court,  and  transmit  the  same  with 
all  of  the  original  papers  which  relate  to  the 
defendants  F.  L.  Martin  and  W.  H.  Bonner  to 
the  clerk  of  the  district  court  of  Angelina  coun- 
ty, Tex." 

The  insurance  company  appeals  from  that 
order,  and  by  proper  assignments  of  error  in- 
sists that  the  court  erred  in  sustaining  the 
plea  of  privilege. 


4tsFor  other  cams  see  lame  topic  and  KEnT-NtTHBBR  In  all  Ke7-Numbered  Digeata  sod  Indexes 
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Locke  &  Locke,  of  Dallas,  tor  appellant 
Jones,  Sexton,  Casey  &  Jones  and  Bibb  & 
Caven,  all  of  Marshall,  for  appellees. 

LBVT.  J.  (after  stating  the  facta  as 
abore).  [1]  Subdivision  4  of  article  1830,  R. 
S.,  provides  that,  when  there  are  several  de- 
fendants residing  in  different  counties,  suit 
may  be  filed  in  any  county  where  one  of  them 
resides.  Cobb  v.  Barber,  92  Tex.  309,  47  S. 
W.  903.  And  in  determining  whether  or  not 
the  new  parties  attempted  to  be  made  de- 
fendants after  original  snit  is  filed  fall  with- 
in the  class  of  necessary  or  proper  parties  so 
as  to  make  applicable  the  subdivision  supra, 
the  pleadings  may  usually  be  looked  to.  Oil 
•  Co.  V.  Robinson,  50  S.  W.  1054;  Goggan 
Bros.  V.  Morrison,  163  S.  W.  119;  Russell  As 
Co.  v.  Heltmann  &  Co.,  86  S.  W.  75.  If  such 
pleadings  disclose  no  cause  of  action  against 
the  new  parties,  or  no  proper  defense  to  or 
protection  of  the  original  defendant  against 
the  plaintiff's  cause  .of  action,  or  state  a 
cause  of  action  which  is  entirely  disconnect- 
ed with  that  set  out  In  the  petition  of  the 
plaintiff,  then  such  new  {wrties,  residents  of 
other  counties,  cannot  be  brought  into  the 
salt  in  that  county  over  their  objection, 
which  is  Involved  in  the  plea  of  privilege. 
In  this  case,  according  to  the  original  peti- 
tion, the  plaintiff  has  sued  for  a  breach  of 
contract  to  which  he  and  the  insurance  com- 
pany are  the  only  parties.  And  it  does  not 
appear  from  the  answer  of  the  insurance 
company  that  the  presence  of  Martin  and 
Bonner  is  essential  to  any  defense  or  proteo- 
tl<w  to  whidi  the  insurance  company  may  be 
entitled  in  that  suit  or  controversy.  In  the 
cross-bill  filed  by  the  insnranoe  company 
no  legal  ground  is  stated  why  Martin  and 
Bonner  should  be  made  parties  to  the  orig- 
inal proceedings.  It  is  not  a  case  where  the 
defendant  occupies  the  attitude  of  an  inters 
pleader.  In  any  view  Justified  by  this  cross- 
bill Martin  and  Bonnei;  were  not  even  proper 
parties  to  the  original  proceodlng.  Fidelity 
&  Guaranty  Co.  v.  Fossati,  97  Tex.  503,  80  S. 
W.  74.  If  they  could  not  properly  be  Joined 
in  that  suit  If  brought  in  the  county  in  which 
one  or  the  other  of  them  reside,  then  for  a 
stronger  reason  they  could  not  be  brought 
into  a  distinct  suit  as  Is  the  cross-action,  in  a 
county  in  which  neither  of  them  reside. 
Clearly,  then,  the  appellees  Martin  and  Bon- 
ner could  not  be  retained  in  this  suit  or  cross- 
action  as  parties  defendant  thereto  in  Harri- 
son county,  and  consequently  the  court  did 
not  err  in  so  holding.  Shaw  v.  Stlnson,  211 
S.  W.  606. 

[2,  SI  A  further  question,  though,  is  as  to 
the  disposition  or  order  to  be  made  of  such 
plea  of  privilege,  in  view  of  the  statutes  and 
the  pleadings  In  this  i>articular  case.  The 
answer  of  the  Insurance  company  to  the 
plaintiff's  original  petition  and  this  cross-Mil 
against  Martin  and  Bonner  on  their  obliga- 


tion of  the  indemnity  bond  and  the  prayer 
for  relief  was  all  a  part  of  one  paper,  and  not 
detachable.  Also  the  cross-bill  sought  a  re- 
covery against  Martin  and  Bonner  on  their 
bond  conditioned  upon  a  recovery  of  the 
plaintiff  against  the  insurance  company. 
The  trial  court  determined,  and  properly  so, 
that  the  cross-bill  was  based  upon  an  inde- 
pendent and  separate  contract  from  that  de- 
clared on  in  the  plaintiff's  petition,  and  was 
in  effect  a  suit  between  the  insurance  com- 
pany and  Martin  and  Bonner  only.  Appar- 
ently upon  the  ground  that  the  croas-actlco 
was  an  independent  controversy  severable 
from  the  suit  and  controversy  between  the 
plaintiff  Llttlejohn  and  the  insurance  com- 
pany, the  court  transferred  "this  suit  In  so 
far  as  It  apidied  to  F.  L.  Martin  and  W.  H. 
Bonner."  The  plea  of  privilege  of  both  Mar- 
tin and  Bonner  asked  the  court  "not  to  have 
or  take  further  action  or  cognizance  of  this 
suit  as  to  him  as  set  out  in  said  answer  and 
cross-bill  than  to  have  the  same  transferred 
to  the  county  having  Jurisdiction  of  the  per- 
son of  this  defendant."  Some  cases  seem  to 
direct  an  order  of  dismissal  of  the  parties  to 
the  cross-action  instead  of  transferring  the 
cross-action.  But  it  is  thought  that  such 
order  has  peculiar  application  to  those  cases 
and  are  not  intended  to  lay  down  a  rule  de- 
cisive of  the  point  here  considered.  The  fol- 
lowing cases  go  to  supi>ort  the  trial  court's 
order  as  made:  McOIure  v.  Pair,  214  S.  W. 
688 ;  Rutledge  v.  Evans,  219  S.  W.  218. 

The  statute  expressly  provides  that,  if  the 
plea  of  privilege  be  sustained,  the  cause  shall 
not    be    dismissed,    but    transferred    to    the 
court  having  Jurisdiction  of  the  person  of  the 
defendant  therein.    Article  1832,  B.  S.  Ar- 
ticle 1833,  R.  S.,  makes  it  the  duty  of  the 
clerk  of  the  court  to  make  up  a  certified 
transcript  of  all  the  orders  made  In  the  cause 
and  "transmit  the  same,  with  the  original 
papers  in  the  cause,   to  the  clerk   of  the 
court  to  which  the  venue  has  been  changed." 
The  first  article  supra  Is  remedial  legisla- 
tion, and  is  intentionally  made  restrictive  of 
the  power  of  the  court  as  to  disposition  to  be 
legally  made  of  the  plea  of  privilege  if  sus- 
tained  in   providing   that   "the   cause   shall 
not  be  dismissed."    The   court   la   required 
under  the  article  only  to  determine  whether 
or    not   the   plea    shall   be   sustained.    The 
granting  of  a  plea  of  privilege  results  In  it- 
self in  having  the  legal  effect  under  this  ar- 
ticle of  transferring  the  cause.    Hickman  v. 
Swain,  106  Tex.  431,  167  S.  W.  209.    The 
court  is  not  granted  any  discretion  in  that 
respect  of  transferring  the  cause.    And  it  is 
as  well  the  legal  right  of  the  defendant  filing 
the  plea  to  have  the  cause  as  to  him  trans- 
ferred upon  the  plea  being  sustained.    Gog- 
gan V.  Morrison,  163  S.  W.  119.    As  the  legal 
effect  attaching  to  the  granting  of  the  plea  of 
privilege  is  to  transfer  the  cause,  the  court. 
In  dismissing  the  cross-action,  would  be  act- 
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Ing  not  only  contrary  to  the  legal  effect  of 
his  action  In  sustaining  the  plea,  hnt  to  the 
express  prohibition  of  the  article  "that  the 
cause  shall  not  be  dismissed."  The  cross- 
action  In  the  Instant  case  being  an  entirely 
lndei>endent  snlt  and  legally  severable  from 
the  plaintiff's  cause  of  action,  the  ccwirt  was 
required  under  the  statute,  upon  sustaining 
the  plea  of  privilege,  to  enter  the  order,  as  he 
did,  transferring  the  cross-action  only  to  the 
proper  court.  It  Is  true  that  the  succeeding 
article  requires  the  clerk  of  the  court  to 
transmit  "the  original  papers  In  the  cause," 
but  this  Is  made  the  subsequent  duty  on  the 
clerk,  and  is  not  a  part  of  or  Incident  to  the 
power  of  the  court  In  determining  the  plea. 
This  particular  article  is,  we  think,  a  direc- 
tory procedure  in  the  method  of  precedure  to 
be  adhered  to  in  the  given  cases.  In  order 
to  accomplish  the  puri>08e  of  the  statute  la 
requiring  the  cause  to  be  Uansferred  and  not 
dismissed,  If  the  plea  of  privilege  be  grant- 
ed, the  court  may  require  a  repleader  If  the 
answer  and  cros»fictlon  be  so  arranged  as 
not  to  be  detachable.  Butledge  v.  Bvans, 
supra.  Bven  the  plalntUC  In  the  transferred 
case,  on  whom  rests  the  burden  of  proper 
transfer,  could  ask  leave  to  amend  t6  comply 
with  the  order.  The  "original  papers"  may 
then  be  transferred.  But  in  a  given  case  a 
good  legal  reason  Is  not  apparent  why  any 
substantial  method  of  compliance  with  the 
statute  In  this  particular  directory  method  of 
procedure  may  not  be  held  sufficient,  if  nec- 
essary to  do  so,  to  protect  the  statutory  re- 
quirement of  transfer  of  the  case  being  de- 
feated or  inoperative.  If  the  cross-action  be 
subject  to  exception  or  demurrer,  sucih  plead- 
ing and  action  of  the  court  thereon  would  be 
determinable'  In  the  court  to  which  the  cause 
Is  transferred.  The  only  question  before 
this  court,  as  was  before  the  trial  court,  is 
the  precise  one  of  venue  as  to  the  person,  in- 
volved in  a  plea  of  privilege,  and  no  other 
question  can  be  or  is  considered. 
The  Judgment  is  affirmed. 

HODGES,  J.  (dissenting).  This  suit  was 
filed  by  Llttlejohn,  as  plaintiff,  against  the 
insurance  company  in  Harrison  county.  The 
petition  alleged  that  the  plaintiff  resides  in 
Harrison  county;  that  the  defendant  Is  a  for- 
elg»  corporation  having  a  local  agent  upon 
whom  service  could  be  had  In  Harrison  coun- 
ty. We  ctmstrue  the  petition  as  a  suit  upon 
a  contract  entered  Into  between  the  plaintiff 
and  the  defendant,  alleging  a  breach  of  that 
contract  by  the  insurance  company  alone. 
The  amount  sued  for  Is  dalmed  as  the  dam- 
ages sustained  by  the  plaintiff  as  the  result 
of  that  breach.  After  denying  the.  material 
facts  alleged  in  the  plaintiff's  original  petl- 
ti<m,  the  Insiu-ance  company  upon  other  aver- 
ments sought  to  have  Martin  and  Bonner, 
parties  to  an  indemnity  bond,  made  parties 
defendant  In  this  suit    Tb^  prayer  for  relief 


was  that,  if  the  plaintiff  recovered  a  Judg- 
ment against  It,  the  insurance  company,  that 
the  latter  have  corresponding  judgment  over 
against  the  defendants  Martin  and  Bonner. 
This  answer  was  filed  apparently  before  the 
case  was  called  for  trial.  The  plaintiff  In- 
terposed no  objections  to  that  effort  to  bring 
into  the  case  the  new  parties  meiltioned. 
Martin  and  Bonner  after  being  dted  each  ap- 
peared and  filed  a  separate  plea  of  privilege. 
Martin  alleged  that  he  resided  In  Jefferson 
county,  and  Bonner  alleged  that  he  resided  in 
Angelina  county.  £^ch  claimed  the  right  to 
be  sued  in  the  cross-action  of  the  Insurance 
comrpany  In  the  county  in  which  one  of  them 
resided.  EaCb  plea  was  In  due  form  and 
verified  as  required  by  statute.  Tbe  plaintiff 
made  no  reply  to  those  pleas.  The  insurance 
company  filed  a  controverting  affidavit  which 
alleged  that  Martin  and  Bonner  were  neces- 
sary parties  to  that  controversy.  As  evidence 
of  that  ftict  the  pleadings  of  the  plaintiff  and 
the  defendant  insurance  company  were  refer- 
red to.  That  Martin  and  Bonner  did  not  re- 
side in  the  county  of  Harrison  was  not  dis- 
puted. The  controverting  affidavit  repeats,  in 
substance,  the  facts  stated  In  the  cross-bill. 
It  was  agreed  by  the  parties  interested  that 
the  issues  raised  upon  the  pleas  of  privilege 
and  the  facts  stated  in  them  and  the  contro- 
verting affidavits  were  true.  Upon  that 
agreement  as  to  the  facts  the  court  below  en- 
tered a  Judgment  sustaining  the  pleas  of  priv- 
ilege of  Martin  and  Bonner,  and  ordered  the 
suit  as  to  them  to  be  transferred  to  Angelina 
county.  It  was  further  ordered  that  "the 
clerk  of  the  court  Immediately  make  out  a 
correct  transcript  of  all  the  orders  in  that 
cause,  certify  thereto  officially,  and  transmit 
thou  with  all  the  original  papers  which  re-' 
late  to  the  defendants  Martin  and  Bonner  to 
the  clerk  of  the  district  court  of  Angelina 
county." 

Under  the  provision  of  article  1848  of  the 
Bevlsed  Civil  Statutes  either  the  plaintiff  or 
the  defendant  may  bring  In  new  parties  to 
tlie  suit  at  any  time  before  the  case  is  called 
for  trial,  upon  such  terms  as  the  court  may 
direct  Conceding  that  Martin  and  Bonner 
were  necessary  parties  to  tills  suit  they  could 
not  be  brought  into  it  over  their  objection. 
St  L.  S.  W.  Ky.  Co.  V.  McKnight,  99  Tex.  2S», 
89  S.  W.  755;  Hickman  v.  Swain.  106  Tex. 
432,  167  S.  W.  209;  Behrens  Drug  Co.  v. 
Hamilton  et  al.,  92  Tex.  248,  48  S.  W.  6.  In 
this  case  the  original  defendant,  the  insur- 
ance company,  Is  a  foreign  corporation,  and 
was  sued  in  a  county  where  it  had  an  agenc7, 
under  the  provisions  of  subdivision  24  of  ar- 
ticle 1830.  Had  the  suit  been  in  the  county 
of  the  domicile  of  the  Insurance  company,  the 
situation  would  have  been  materially  differ- 
ent. To  hold  a  nonresident  defendant  in  a 
suit  of  this  character,  it  must  be  shown  that 
he  Is  a  necessary  party,  and  that  the  suit  is 
pending  In  the  county  of  the  residence  of  a 
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codefendant,  and  not  In  a  county  where  the 
latter  may  be  sued  under  some  other  excep- 
tion to  article  1830. 

It  also  appears  from  an  Inspection  of  the 
pleadings  filed  in  this  case  that  Martin  and 
Bonner  are  not  even  proper  parties  to  this 
suit.     They  are  in  no  way  Involved  in  the 
controversy  between  the  plaintifr  and  the  in- 
surance OMnpany.    The  most  that  can  be  said 
is  that  the  insurance  coutpany  is  claiming  a 
reimbursement  from  theta  in  the  event  it  is 
held  liable  to  the  plaintiff  for  the  breach  of 
the  contract  alleged.    That  is  not  sufficient. 
U.  S.  P.  &  G.  Co.  V.  Fossatl,  97  Tex.  503,  80 
S.  W.  74.    Moreover,  the  cross-bill,  when  con- 
sidered in  connection  with  the  plaintlfTs  orig- 
inal petition,  to  which  it  refers,  does  not  state 
a  cause  of  action  in  any  event  against  Mart- 
in and  Bonner.     It  is  clear,  therefore,  that 
Martin  and  Banner  cannot,  over  their  objec- 
tion, be  held  in  this  suit  in  Harrison  county. 
To  that  extent  I  agree  with  my  associates. 
Holloway  V.  Blum,  60  Tex.  627.    I  differ  with 
theni  only  as  to  the  disposition  that  should 
be  made  of  Martin  and  Bcmner.     Upon  the 
presentation  of  the  pleas  of  privilege  the  trial 
court  might  have  pursued  one  of  two  courses 
— he  might  have  dismissed  Martin  and  Bon- 
ner from  the  suit ;  or  he  might  have  ordered 
the  transfer  of  the  entire  case  to  a  county  in 
which  one  of  those  defendants  resided.    It  is 
true  the  statute  provided  that,  when  a  plea 
jof  privilege  is  sustained,  the  defendant  shall 
not  be  dismissed,  but  the  case  shall  be  trans- 
ferred to  the  proper  county.    That  provision 
was  inserted  for  the  benefit  of  the  party  in- 
terested in  having  the  foreign  defendants 
brought  into  the  pending  ccmtroversy,  in  or- 
der to  save  him  from  the  expense  and  the 
consequences  of  a  delay  in  filing  another  suit. 
In  this  case  the  Insurance  company  is  the 
only  party  who  can  comidain  of  a  dismissal 
of  Martin  and  Bonner.    In  order  to  claim  the 
benefit  of  the  statutory  transfer,  that  compa- 
ny must  present  a  situation  to  which  the  re- 
quirements of  the  statute  regulating  the  pro- 
cedure of  a  transfer  can  be  applied.    In  this 
instance  its  cross-action  is  embraced  In  the 
same  Instrument  of  pleading  which  answers 
the  plaintiff's  petition.     It  is  therefore  im- 
possible to  s^arate  thenf,  for  the  purpose  of 
transfer,  without  destroying  the  legal  stand- 
ing and  effect  of  both  its  original  answer  and 
its  cross-bill.    It  has  been  suggested  that  in 
such  cases  the  court  may  require  the  parties 
to  replead  in  order  to  make  a  compliance  with 
the  statute  practicable.    Rutledge  v.  Evana, 
219  S.  W.  218.     But,  if  the  parties  should 
refuse  to  obey  the  order  to  replead,  the  court 
could  only   order  a  dismissal  of  those  not 
properly  joined  in  the  suit    What  he  might 
do  after  such  a  refusal  he  had  the  power  to 
do  before.     The  insurance  company  could 


( not,  by  thus  blending  its  pleadings  so  as  to 
make  a  compliance  with  the  statute  imprac- 
ticable, prejudice   the  right  of  Martin  and 
Bonner  to  be  released  from  the  suit  In  Har- 
rison county.    While  the  plea  of  privilege  is 
not,   strictly  speaking,  one   raising  the  ob- 
jection of  misdoinder  of  defendants,  it  is  nev- 
ertheless a  legal  objection  to  the  exercise  of 
the  Jurisdiction  of  the  court  over  the  person 
of  those  filing  the  plea,  and  is  such  a  protest 
as  may  challenge  the  court's  attention.    Un- 
der the  provisions  of  artlde  1848  the  brhig- 
Ing  in  of  new  parties  def^idant  ia,  to  some 
extent,  within  the  descretlon  of  Uie  court 
Rush  V.  Bishop,  60  Tex.  177 ;  Coleman  v.  Gar- 
vin, 158  S.  W.  185.    He  may  exercise  that 
discretion  in  eliminating  parties  Improperly 
brought  into  the  case  when  his  attention  has 
been  called  to  the  matter  in  some  legal  man- 
ner.    There  is   authority   for  holding   that 
dismissal  under  such  circumstances  is  proper. 
Ft.  Worth  H.  ft  M.  Co.  v.  Smith  et  al..  149 
S.   W.   200.     But  if  the  parties  mentioned 
could  not  have  beei  legally  dismissed  from 
the  suit,  then  the  court  should  have  trans- 
ferred the  entire  cause,  which  is  clearly  the 
procedure  contemplated  when  a  transfer  is 
to  be  made.    This  in  fact  Is  but  one  "cause." 
If  the  plaintiff  in  the  cause  ftdled  to  recover 
a  Judgment,  all  of  the  defendants  would  be 
discharged.    The  .court  had  no  right  to  divide 
it  and   make  two   "causes."     The   plaintiff 
alone  could  object  to  the  transfer  of  the  en- 
tire cause  to  another  county.     He  has  in- 
terposed none  in  this  case.    But  even  If  he 
had.  it  would  have  been  unavailable.     Had 
he  filed  the  suit  against  all  of  the  parties  in 
Harrison  county,   either  Martin  or   Bonner 
could  have  had  it  removed  for  the  reasons 
stated  in  the  first  group  of  cases  dted.    He 
cannot  evade  that  right  by  permitting  their 
retention  in  the  suit  when  he  might  upon  ob- 
jection have  had  them  dismissed.     His  fail- 
ure to  object  is,  in  effect,  an  acquiescence 
in  the  attempt  of  the  insurance  company  to 
make  them  parties. 

My  conclusion  is  this:  The  "cause"  is  one 
and  inseparable;  the  court  has  no  authority 
to  divide  it  and  make  two  "causes."  Martin 
and  Bonner  cannot  over  their  objection  be 
held  Id  Harrison  coimty.  Their  right  to  be 
ellmhiated  from  the  suit  in  that  county  can- 
not be  prejudiced  or  defeated  by  either 'the 
plaintiff  or  the  defendant. 

I  conclude  that  this  Judgment  should  b«« 
reversed,  and  the  cause  remanded,  with  di- 
rections to  either  dismiss  Martin  and  Bonner 
from  the  suit,  or  transfer  the  entire  case  to 
another  county.  If  this  is  not  done,  it  will 
be  Interesting  to  know  how  the  clerk  of  the 
trial  court  can  comply  with  the  order  that 
has  been  there  made. 
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WHITEHOUSE  BROS.  v.  S.  H.  ABBOTT  & 
SON.     (No.  8489.) 

(Court  of  Civil  Appeals  of  Texai.    Dallas. 

Feb.  12,  1921.    Rehearing  Deoied 

March  12,  1921.) 

1.  SalM  «=38  —  Conalgnment  of  Jewolry  hold 
balimaiit  and  not  sale. 

Where  plaintiff  shipped  Jewelrr  to  defend- 
ants under  a  written  agreement,  stating  that 
the  goods  were  sent  for  examination,  and  that 
they  should  remain  plaintitTs  property  subject 
to  its  order,  and  be  returned  on  demand,  the 
transaction  was  one  of  bailment  for  the  ben- 
efit of  both  parties,  and  not  of  sale;  it  appear- 
ing that  the  jewelry  was  sent  to  defendants  on 
their  request,  with  the  understanding  that  as 
to  any  of  goods  sold  defendants  should  account 
for  the  purchase  money. 

2.  Bailmont  «=»I4( I)— Bailee  liable  forfalloro 
to  place  proper  valuation  on  goods  at  time  of 
delivery  to  carrier. 

Ordinarily  a  bailee  in  shipping  goods  to  the 
bailor  is  liable  for  damages  resulting  from  a 
failure  to  p]ace  a  proper  valuation  on  the  goods 
at  the  time  of  delivering  them  to  carrier. 

3.  Bailment  ®=3l4( I)— Bailee  not  liable  for 
undervalHatlon  of  goods  shipped. 

Where  jewelry  was  delivered  to  a  bailee 
for  sale  under  memorandum  stating  that  the 
goods  were  covered  by  insurance  and  to  value 
all  packages  at  $50  when  returning,  the  bailee 
on  returning  the  prop«rty  was  not  liable  be- 
cause placing  a  purely  nominal  valuation  of 
$25  on  the  goods. 

4.  Bailment  «=>  14(1)— Bailee  not  liable  be- 
cKuse  returning  goods  by  mall  Instead  of  ex- 
press. 

Where  jewelry  was  delivered  to  defendants 
on  bailment,  the  fact  that  it  was  sent  by  ex- 
press and  the  memorandum  referred  to  return 
by  express  does  not  establish  that  defendants 
in  returning  the  goods  by  parcel  post  were 
guilty  of  negligence;  there  being  no  special 
agreement  to  return  by  express. 

Appeal  from  Collin  County  Court;  R.  I* 
Moulden,  Judge. 

Action  by  Whltehoose  Bros,  against  S.  H. 
Abbott  &  Son.  From  a  Judgment  for  de- 
fendants, plalntlfts  appeal.     Affirmed. 

Mort  W.  Muse  and  Jas.  M.  Muse,  both  of 
McKinney,  for  appellants. 

John  Etoyle,  of  McKinney,  for  appellees. 

TALBOT,  J.  The  appellants  sued  the  ap- 
pellees to  recover  the  value  of  three  cluster 
rings,  amounting,  Including  3  per  cent,  war 
tax,  to  §314.15.  The  petition  alleges,  In  sub- 
stance, that  the  appellants  sent  to  appellees, 
at  the  latter's  request,  "on  memorandum"  a 
selection  of  bar  pins  and  rings  of  the  value 
1667  by  Wells  Fargo  Express,  for  the  "pur- 
pose of  examination  and  sale";  that  said 
merdiandlse  was  to  remain  the  property  of 
the  appellants,  and,  if  not  returned  to  ap- 
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pellants,  to  be  paid  for  at  list  price;  that 
afterwards  appellees  returned  to  appellants 
by  parcel  post.  Insuring  the  same  for  $25, 
all  of  said  merdiandlse  except  three  cluster 
rings  of  the  aggregate  value  of  $314.15,  In- 
cluding the  war  tax  of  3  per  cent  Appel- 
lants allege  that  the  merchandise  "were 
loaned"  to  appellees  by  the  appellants  for 
the  purpose  of  purchasing  the  same  outright 
or  when  making  a  sale  to  remit  the  list  price 
as  shown  by  said  memorandum.  Appellants 
also  allege  that  the  three  cluster  rings  have 
never  been  returned  to  them,  and  have  not 
been  paid  for,  and  they  sue  for  thdr  conver- 
sion and  in  the  alternative  for  damages  on 
account  of  the  alleged  negligence  of  the  ap- 
pellees In  not  properly  handling.  Insuring,  and 
returning  the  property.  Appellants  further 
allege  that  the  ai^ellees  are  estopped  to  deny 
that  the  goods  were  worth  their  list  value, 
and  that  they  were  lost  because  appellees 
made  dalm,  by  affidavit,  on  the  United  States 
post  office  authorities.  In  which  they  swore 
to  said  value,  and  that  said  goods  were  lost, 
and  then  collected  the  $25  for  whidk  they 
had  Insured  them.  "Defendants  answered 
by  general  demurrer,  general  denial,  and 
pleaded  that  plaintiffs  shipped  said  goods  to 
defendants  for  the  purpose  and  with  the  in- 
tention of  having  defendants  sell  said  goods 
if  possible,  and  remit  to  plalntiCts  the  price 
of  said  goods  to  plaintiffs;  that  defendant, 
being  unable  to  sell  said  goods,  placed  them 
in  a  package  addressed  to  plaintiffs  with  the 
proper  postage  thereon,  and  deposited  them 
In  the  United  States  mall;  that  plalntUfs 
had  informed  defendants  that  they  had  all 
their  goods  Insured,  and  did  not  instruct  de- 
fendants bow  said  goods  should  be  returned, 
and  that  defendants,  believing  that  the  Unit- 
ed States  mails  were  a  safe  and  convenient 
way  to  return  said  goods,  so  returned  them." 
By  supplemental  petition  the  appellees  spe- 
cially excepted  to  the  appellants'  plea  of  es- 
toppel, to  the  allegations  that  the  goods  were 
"loaned"  to  appellees,  and  pleaded  a  general 
denial,  that  they  bad.  In  returning  the  goods. 
Insured  them  for  $25,  and  that  they  had  ten- 
dered to  the  appellants  the  $25  Insurance 
collected  by  them,  and  that  on  refusal  of  the 
appellants  to  accept,  the  money  was  paid  into 
the  registry  of  the  court  The  case  was  tried 
before  the  court  without  a  jury,  and  Judg- 
ment rendered  In  favor  of  the  appellants  for 
the  $25,  whidi  had  been  tendered  to  them 
and  paid  into  the  registry  of  the  court  by  the 
appellees,  and  the  costs  of  suit  taxed  against 
appellants.  From  this  Judgment  the  appel- 
lants appealed. 
The  only  assignment  of  error  is  as  follows: 

"The  court  erred  in  rendering  judgment  for 
the  defendants  under  the  theory  that  said  con- 
tract was  a  bailment  contract,  as  the  goods 
were  sent  at  the  spedal  instance  and  request 
of  the  defendant,  upon  memorandum  sbowiug 
the  terms  of  the  contract  as  to  the  price  of 
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different  articles,  and  was  aeot  by  Wells  Fargo 
Bzpress  to  the  defendants.  Said  memorandum 
in  addition  to  showing  the  price  stated  in 
plain  words  and  figures  the  following:  'Our 
goods  are  covered  by  insurance,  value  all  pack- 
ages J50.00  when  returned  by  express.'  The 
defendants  under  said  contract  were  not  gratu- 
itous bailees  or  bailees  for  hire,  but  were 
bailees  for  their  own  benefit,  if  bailees  at  all, 
and  their  duty  was  to  take  the  utmost  care  of 
plaintiffs'  property  while  in  their  possession. 
And,  further,  the  defendants  were  in  duty 
bound  to  comply  with  all  the  terms  of  said  con- 
tract, expressed  or  implied,  and  a  failure  to  so 
comply,  unless  prevented  by  an  act  of  God  or 
other  event  making  compliance  impossible,  and 
the  goods  were  lost  by  any  failure  on  their 
part,  then  the  defendants  became  liable  to 
the  plaintiffs  for  the  value  of  the  goods  so 
lost  or  the  price  agreed  upon." 

The  following  propositions  are  advanced: 

(1)  "The  contract  in  question  was  a  con- 
tract of  'sale  and  return,'  and  no  deftose  could 
be  made  other  than  that  the  goods  were  paid 
for  or  returned."  (2)  "A  bailee  is  liable  for 
damages  resulting  from  failure  to  place  a  prop- 
er valuation  on  the  goods  at  the  time  of  delivery 
to  carrier."  (3)  "The  defendants,  if  bailees, 
were  bailees  for  their  own  benefit,  the  property 
having  been  loaned  to  them  upon  their  request; 
and,  if  they  chose  to  return  the  goods  in  a 
way  other  than  instructed  by  the  bailors,  or 
by  a  different  carrier  from  the  one  employed 
by  the  bailors,  then  they  made  such  carrier 
their  agent,  and  were  responsible  for  the  ac- 
tual delivery  of  the  goods  to  the  bailors."  (4) 
"The  defendants  were  guilty  of  negligence  in 
the  manner  in  wliich  the  evidence  shows  they 
attempted  to  return  said  property." 

The  facts  found  by  the  court  are  as  fol- 
lows: On  the  15th  day  of  December,  1917, 
the  appellees,  of  McKlnney,  Tex.,  in  writing 
requested  the  appellants  to  send  them  a  se- 
lection of  cluster  bar  pins  and  gents'  rings 
as  per  memorandum.  In  compliance  with 
that  request  the  appellants,  of  Cincinnati, 
Ohio,  sent  to  appellees  by  Wells  Fargo  Ex- 
press a  selection  of  bar  pins  and  rings  of  the 
list  price  of  $eC7.  The  goods  were  for  ex- 
amination, remaining  the  property  of  the 
appellants,  subject  to  their  order  and  to  be 
returned  upon  their  demand.  On  or  about 
the  28th  day  of  December,  1917,  the  appellees 
put  all  of  said  goods  in  a  small  box,  and 
placed  them  In  the  post  office  at  McKlnney, 
Tex.,  properly  addre&<;ed  to  the  appellants  at 
Clnfinnati.  Ohio,  to  be  sent  by  parcel  post, 
and  Insured  them  for  $25.  When  the  iiack- 
age  was  received  by  the  appellants  at  Cincin- 
nati three  rings  were  missing,  which  were 
valued  by  the  appellants  at  $305  and  3  per 
cent,  war  tax,  making  a  total  of  $314.15.  Ap- 
pellants demanded  payment  of  the  appellees 
for  the  missing  property,  and  the  appellees 
refused  to  pay.  Appellees  collected  from  the 
"post  office"  $25,  for  which  they  had  Insured 
the  goods  and  tendered  the  same  to  the  ap- 
pellants. The  appellees  used  such  care  and 
caution  In  returning  the  goods  to  the  appel- 


lants as  a  reasonably  prudent  person  would 
have  done  under  the  same  or  similar  dream- 
stances. 

[1]  The  facts  as  found  by  the  ooort  are 
supported  by  the  evidence,  and  authorized 
the  Judgment  rendered.  The  cootract  or 
"memorandum"  accompanying  the  ahipnaent 
of  the  goods  Is  as  follows: 

"Memorandum:  'Our  goods  are  covered  by 
insurance.  Value  all  packages  at  $50.00  when 
returned  by  express.  Whitehonse  Brother* 
Diamond  Importers.  Cincinnati,  December  15, 
1917.  To  S.  H.  Abbott  &  Son,  McKinney,  Tex- 
as. The  goods  described  and  valued  as  below 
are  sent  to  you  for  examination,  remaining  oor 
property  and  subject  to  our  order  and  shall 
be  returned  to  us  on  demand.' " 

Then  follows  a  description  of  the  goods 
with  the  value  of  each  artide  stated.  We 
agree  with  the  contention  of  the  appellees 
that  the  transaction  was  not  one  of  "sale  and 
return,"  as  urged  by  the  appellants,  but  one 
of  bailment  for  the  benefit  of  both  the  ap- 
pellants and  the  appellees.  It  possesses,  prac- 
tically, none  of  the  usual  dements  of  a  sale. 
As  will  be  observed,  the  written  m'emorandum 
sent  by  the  api)ellants  with  the  goods  specinc- 
ally  states: 

"The  goods  •  •  •  are  sent  to  you  for  ex- 
amination, remaining  our  property  and  subject 
to  onr  order  and  shall  be  returned  to  us  on 
demand." 

This  language  does  not  express  a  sale  of  tb» 
property.  The  appellants  in  their  pleadings 
quote  the  language  of  the  memorandum,  but 
do  not  allege,  as  their  Interpretation  of  the 
contract,  that  It  constituted  a  sale.  In  6 
Corpus  Juris,  the  learned  author  of  the  ar- 
ticle on  Bailments  states  that  the  fundamen- 
tal distinction  between  a  sale  and  a  bailment 
lies  in  whether  an  obligation  exists  to  restore 
the  thing  delivered  in  the  same  or  in  an  al- 
tered form,  and  in  whether  the  title  passes, 
and  he  says: 

"The  rule  that  where  a  person  receiving 
property  is  not  bound  to  return  the  identical 
property  received,  but  may  account  therefor 
in  money  or  other  property,  or  thing  of  value, 
the  transaction  is  a  sale,"  is  not  applicable  to 
bailments  or  consignments  for  sale.  Page  10S& 
f  4,  and  page  1091,  $  7. 

It  Is  said: 

To  so  apply  it  in  snch  case  "is  to  do  away 
with  all  bailments  with  power  to  sell,  because 
there  is  no  obligation  *  *  *  to  restore  the 
specific  article,  but  only  the  value  thereof  in 
money,  after  a  sole  is  made  by  the  factor  or 
consignee,  or,  in  case  no  sale  is  made,  then  to 
restore  the  specific  article."  Barnes  Safe  St 
Lock  Co.  V.  Bloch  Bros.  Tobacco  Co.,  38  W. 
Va.  158,  18  S.  B.  482,  22  I..  R.  A.  850,  45 
Am.  St.  Rep.  846. 

The  test  seems  to  be: 

"If  the  person  to  whom  the  possesslen  of  the 
property  is  delivered  gets  it  by  Tirtae  of  a 
contract  of  purchase  (i.  e.,  gets  it  under  sudi 
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circumstonceB  that  the  person  parting  with 
the  possession  can  sue  for  the  purchase  price, 
irrespective  of  whether  the  person  to  whom 
the  possession  is  deliyered  has  sold  or  other- 
wise disposed  of  the  goods),  the  contract  is 
one  of  conditional  sale,  notwithstanding  it  may 
impose  limitations  upon  the  purchaser's  right 
to  dispose  of  the  property  and  may  require  a 
definite  plan  of  accounting.  On  the  other  hand, 
if  the  effect  of  the  contract  is  that  the  prop- 
erty is  delivered  from  the  bailor  to  the  bailee 
with  the  understanding  thpt  the  title  is  to  re- 
main in  the  bailor,  and  the  bailee  does  not  as- 
sume initial  responsibility  to  pay  the  purchase 
price,  it  is  ordinarily  net  a  conditional  sale,  bat 
is  a  consignment  although  the  bailee  may  have 
the  option  of  purchasing  the  goods  themselves 
by  paying  a  stipulated  price,  or  may  have  a 
right  to  sell  them  to  other  persons  upon  ac- 
counting to  the  bailor  for  a  stipulated  sum,  and 
though  the  bailee's  compensation  in  the  matter 
may  depend  upon  such  profit  as  he  shall  realise 
on  the  difference  between  the  price  at  which 
the  goods  are  consigned  and  the  price  at  wldch 
they  are  sold,  and  though  the  bailee  may  be 
responsible  to  the  bailor  for  the  value  of  such 
goods  as  he  may  sell  on  a  credit,  whether  he 
collects  from  the  purchasers  or  not."  Mc- 
Kenssie  v.  Roper  Wholesale  Grocery  Co.,  9  Oa. 
App.  185,  70  8.  B.  »81. 

[2,  3]  The  contention  of  the  appellants  to 
the  effect  that  the  appellees  failed  to  place  a 
proper  valuation  on  the  goods  in  question  at 
the  time  they  delivered  them  to  the  carrier 
to  be  returned  to  the  appellants,  and  is  there- 
fore liable  for  the  damages  resulting  from 
such  failure,  should  not,  under  the  facts  of 
this  case,  be  sustained.  The  only  basis  for 
this  contrition,  and  the  application  of  the 
rule  therein  contended  for.  Is  that  the  total 
value  of  the  property  returned  was  $667,  and 
the  value  of  that  lost  was  $314.15,  while  in- 
surance amounting  to  only  $25  was  secured 
thereon  from  the  carrier.  It  may  be  conceded 
that  originally  a  bailee,  such  as  appellee's 
were,  is  liable  for  damages  resulting  from  a 
failure  to  place  a  proper  valuaticn  on  the 
goods  at  the  time  of  delivering  them  to  the 
carrier,  but  we  think,  as  argued  by  the  ap- 
I)enees,  that  when  the  valuation  placed  by  a 
consignee,  on  return  of  goods,  is  Immaterial, 
and  not  made  with  the  intentioa  of  establish- 
ing the  value  of  the  goods,  such  valuation, 
whether  high  or  low,  does  not  affect  the  lia- 
bility of  such  bailee.  The  total  value  placed 
by  appellants  upon  the  goods  In  question,  in- 
cluding those  not  lost,  was  $C67,  and  the  ap- 
pellees were  Instructed,  in  the  event  the 
goods  were  returned  by  express,  to  value 
them  at  $50,  as  their  goods  were  covered  by 
Insurance.  In  explanation  of  the  valuation 
placed  upon  the  goods  when  shipped,  one  of 
the  appellees  testified  that  he  only  valued 
the  package  at  $25,  because — 


"I  understood  from  the  memorandum  on  which 
the  goods  were  sent  to  us  that  they  were  al- 
ready covered  by  insurance,  and  for  Uiat  reason 
I  saw  no  necessity  for  placing  a  higher  value 
on  them." 

Manifestly,  no  one,  under  the  circumstanc- 
es, would  have  concluded  that  the  value  the 
appellees  placed  on  the  goods  when  returning 
them  was  at  all  material.  Appellees  had 
been  informed  that  the  goods,  at  the  Instance 
of  appellants,  were  covered  by  Insurance,  and 
If  they  were,  whether  appellees  placed  any 
valuation  on  them  or  not  could  not  be  mate- 
rial, as  the  value  of  the  goods  lost  Is  all  that 
could,  In  any  event,  be  recovered  from  any 
person,  and  If  the  Insurance  company  was 
liable  to  the  appellants  for  the  value  of  the 
property  upon  the  policy  Issued  by  It,  appel- 
lants were  thereby  fully  protected,  and  the 
value  placed  by  appellees  upon  the  goods 
when  they  returned  them  by  parcel  post  could 
in  no  way  liave  affected  a  recovery  of  the 
insurance  they  informed  appellees  they  had 
on  the  goods.  Certainly,  if  the  appellants 
regarded  the  valuation  to  be  placed  on  the 
goods  in  returning  them  of  Importance,  or 
contemplated  that  the  full  value  thereof 
would  be  placed  upon  them,  they  would  not 
have  directed  that  they  be  valued  at  the  small 
sum  of  only  $50. 

[4]  It  cannot  be  held  as  a  matter  of  law 
arising  on  the  facts  that  the  appellees  were 
guilty  of  actionable  negligence  in  the  manner 
in  which  they  attempted  to  return  the  goods. 
The  appellees,  as  we  have  said,  were  bailees 
for  the  mutual  benefit  of  the  parties,  and  not 
merely  for  the  benefit  of  themselves,  as 
argued  by  the  appellants,  and  the  degree  at 
care  Imposed  up<hi  them  as  such  was  ordi- 
nary care.  They  were  not,  in  returning  the 
goods,  to  malie  delivery  to  the  appellants  per- 
mnally,  nor  does  it  appear  that  they  chose  to 
return  the  goods  in  a  way  other  than  in- 
structed by  the  appellants,  or  by  a  different 
carrier  from  the  one  employed  by  the  appel- 
lants. The  contract  of  bailment,  at  least,  im- 
pliedly authorized  a  delivery  of  the  goods  to 
a  common  carrier  for  transportation  to  the 
appellants,  and  In  the  absence  of  a  special 
agreement  the  appellees  are  not  liable  for  the 
loss  of  the  goods  merely  because  they  used 
some  other  medium  of  transportation  than 
the  appellants  used  originally,  in  returning 
the  goods  to  the  appellants.  The  trial  court 
held  that  the  appellees  exercised  the  degree 
of  care  required  of  them  in  returning  the 
goods — that  i.s,  such  care  as  a  reasonably 
prudent  person  would  have  exercised  under 
the  same  or  similar  circumstances — and  we 
are  not  authorized  to  disturb  the  holding. 

Believing  no  reversible  error  is  shown,  the 
judgment  is  affirmed. 

Affirmed. 
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CURLIN  V.  CURLIN  et  al.     (No.  1757.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Feb.  23,  1921.) 

1.  DMd  bodies  «=>l— SurvlviRg  wife  bu  right 
to  body  of  deceased  husband. 

The  wife  upon  the  death  of  the  husbaod 
has  the  primary  and  paramount  right  to  the 
possession  of  his  body  and  the  control  of  the 
burial  or  other  leesl  disposition  thereof. 

2.  Dead  bodies  «s>5— Wife  consenting  to  buri- 
al of  husband  could  not  remove  body  except 
for  good  cause. 

Where  the  father,  mother,  and  brother  of 
deceased  selected  a  lot  belonging  to  the  father 
for  burial,  the  surviving  wife  of  deceased  by 
reqaesting  that  space  be  left  by  the  side  of 
husband's  grave  where  she  could  be  buried  lat- 
er upon  her  death  selected  such  lot  as  the  place 
of  burial,  precluding  her  from  removing  body 
after  burial  in  such  lot  without  the  consent  of 
the  father  and  mother  and  brother  without 
good  reason  tor  so  doing. 

3.  Dead  bodies  «b»5  —  Presumption  against 
wife's  right  to  remove  body  of  husband  after 
burial. 

Surviving  wife's  right  to  remove  husband's 
body  after  burial  is  subject  to  the  right  of  the 
court  to  require  reasonable  cause  to  be  shown 
therefor;  the  presumption  being  against  .a 
change. 

4  Dead  bodies  «s»5  —  Wrongful  removal  of 
burled  body  will  be  enjoined. 
Deceased  husband  having  been  buried  on 
the  lot  of  his  father,  mother,  and  brother  with 
the  consent  of  the  wife  under  aa  agreement 
that  it  should  be  the  final  resting  place  of  the 
body,  the  father  and  mother  'could  invoke  the 
powers  of  a  court  of  equity  to  restrain  the  wid- 
ow from  removing  the  body  to  another  place. 

5.  Dead  bodies  €=>4— Wishes  of  deceased  con- 
sidered in  determining  burial  place. 
The  court  in  determining  controversies  as 
to  the  burial  place  of  dead  bodies  will  give 
great  weight  to  the  expressed  wish  of  the 
deceased. 

Appeal  from  District  Court,  Montague 
Ck>UDty;  C.  B.  Fearman,  Judge. 

Suit  by  J.  H.  Curlln  and  otbers  against 
Mrs.  Winnie  (3nrlin  and  another.  Judgment 
for  plaintiffs,  and  defendant  Curlin  appeals. 
AJBrmed. 

Ocle  Speer,  of  Ft.  Worth,  and  Donald  & 
Donald,  of  Bowie,  for  appellant 

W.  T.  Bussell,  of  Montague,  and  J.  BJ. 
Hall,   of   Wichita   Falls,   for   appellees. 

HUFF,  C.  J.  J.  H.  CurUn,  his  wife,  M.  E. 
Curlln,  and  Ernest  Curlln,  father,  mother, 
and  brother  respectively  of  Will  Curlln,  de- 
ceased, brought  this  suit  to  restrain  Mrs. 
Winnie  Curlln,  the  surviving  widow  of  Will 
Curlin,  and  an  undertaker,  from  disinterring 
and  removing  the  body  of  deceased  from  one 


lot  to  another,  in  the  Nacona  cemetery,  in 
Montague  coimty.  Upon  final  trial  before 
the  court  Judgment  was  entered  in  favor  of 
the  plaintiffs,  perpetually  restraining  and  ai- 
Joinlng  the  defendant  from  removing  or  at- 
tempting to  remove  the  body.  T)ie  findings 
of  the  trial  court  and  conclusions  of  law 
will  sulHciently  state  the  facts,  which  are  as 
follows: 

"(1)  W.  Ii.  Curlin  died  on  March  4,  1919, 
and  was  buried  on  a  lot  in  the  city  cemetery 
of  the  dty  of  Nacona;    that  after  his  burial 

on  or  about  the day  of  December,  1919, 

the  defendants  undertoolc  to  disinter  the  l>ody 
and  remove  the  same  to  another  part  of  the 
cemetery,  and  to  prevent  the  same  sued  out 
and  there  was  granted  a  temporary  writ  of 
injunction   restraining    them    from    so    doing; 

that  on  the day  of  January,  1920,  at  the 

January  term  of  this  court,  the  case  was  heard 
upon  its  merits,  and  upon  the  plea  of  the  de- 
fendant to  dissolve  the  injunction  the  court 
heard  the  same  without  the  intervention  of  the 
jury,  and  by  an  order  perpetuated  the  injunc- 
tion upon  tiie  following  facts  aa  found  by  the 
court: 

"(2)  The  plaintiffs  J.  H.  Oirlin  and  M.  E. 
Ciurlin  are  husband  and  wife  and  the  father 
and  mother  of  W.  L.  Curlin,  deceased,  and  the 
plaintiff  Ernest  Curlin  was  his  brother. 

"(3)  The  defendant  was  the  wife  of  W.  L. 
Curlin,  deceased,  in  his  lifetime,  and  is  now 
bis  surviving  widow  and  single;  that  the  de- 
fendant J.  A.  Burgees  is  an  nndertaker,  and 
was  employed  by  the  defendant  Winnie  Curlin 
to  exhume  or  disinter  the  body  and  remove 
the  same. 

'(4)  On  March  4,  1919,  W.  L.  Chirlin  died 
at  his  home  in  Nacona,  Tex.,  at  which  time 
he  was  living  with  the  defendant.  Winnie 
Curlin  was  sick  and  unable  to  attend  the  fu- 
neral of  her  said  deceased  husband,  but  directed 
his  burial  in  the  following  manner:  She  had  a 
cofBn  and  shroud  selected  under  her  direction, 
and  requested  of  J.  H.  Curlin  and  his  wife 
that  her  deceased  husband,  W.  L.  Chirlin,  be 
buried  on  a  lot  that  bad  been  previously  se- 
lected by  him  about  March,  191S.  as  a  burial 
lot  for  the  Curlin  family — that  is,  for  himself 
and  his  said  father,  mother,  and  brother — and 
expressed  himself  that  he  had  as  soon  be  buried 
there  as  any  place  in  the  cemetery,  and  upon 
which  a  grandchild  of  J.  H.  Curlin  and  wife 
had  been  buried;  that  she  requested  that  space 
be  reserved  by  the  side  of  the  grave  of  her 
deceased  husband,  where  she  conld  be  buried 
later  in  the  event  of  her  death,  which  request 
was  complied  with  by  the  said  J.  H.  Curlin 
and  wife,  plaintiffs,  and  others,  who  assisted 
in  the  burial  of  the  deceased. 

"(5)  That  after  the  burial  of  the  said  W. 
L.  Ciurlin,  deceased,  the  said  J.  H.  Curlin  placed 
a  cement  curb  around  the  said  burial  lot  and 
otherwise  the  grave  of  the  deceased  had  been 
taken  care  of  and  cared  for  by  plaintiffs,  and 
that  in  the  meantime  arrangements  were  made 
by  both  the  plaintiffs  and  the  defendant  Winnie 
Curlin  each  to  buy  a  monument  for  the  grave, 
but  it  was  agreed  among  themselves  that  the 
plaintiff  J.  H.  Curlin  would  countermand  the 
order  he  had  given  and  permit  the  monument 
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ordered  by  the  defendant  Winnie  Corlin  to  be 
erected;  further,  it  was  mntnally  agreed  and 
8*  understood  by  both  parties  that  each  should 
have  accesH  to  the  grave  and  to  keep  and  care 
for  the  same  without  hindrance;  that  also  the 
plaintiff  J.  H.  Curlin  offered  to  pay  for  the 
casket  and  share  other  expenses,  which  the 
defendant,  'Winnie  Curlin,  paid. 

"(6)  That  the  lot  on  which  he  was  buried 
was  selected  by  the  deceased  himself  and  pur- 
chased from  the  city  of  Nacona  as  a  burial  lot 
of  th«  Curlin  family,  and  which  lot  was  lo- 
cated in  a  very  desirable  part  of  the  ceme- 
tery, where  it  could  have  attention  by  the  sex- 
ton as  well  as  by  both  plaintiffs  and  defendant 
Winnie  Cnrlin. 

"(7)  That  «n  or  about  day  of  De- 
cember, A.  D.  1919,  defendant  Winnie  Cnrlin 
employed  the  defendant  J.  A.  Burgess  to  dis- 
inter and  remove  the  body  to  another  part  of 
the  cemetery,  which  act  was  caused  by  an 
estrangement  between  the  defendant  Winnie 
Curlin  and  the  plaintiff,  Mrs.  M.  E.  Curlin,  but 
to  the  location  there  was  no  advantage  to  be 
derived  by  the  removal  of  the  body  to  another 
part  of  the  cemetery,  one  location  being  equally 
as  good  as  another  part  of  the  cemetery;  that 
the  defendant  Winnie  Cnrlin  did  not  communi- 
cate to  the  plaintiffs  her  intention  of  removing 
the  body,  and  they  did  not  know  the  same  un- 
til the  grave  was  being  dug  into  by  the  defend- 
ant J.  A.  Burgess. 

"(8)  I  find  that  the  deceased,  prior  to  his 
death,  had  expressed  a  desire  to  be  buried  on 
the  west  side  of  the  cemetery,  and  at  the  time 
of  the  attempted  removal  the  defendant  Winnie 
Cnrlin,  had  procured  a  half  lot  in  the  north- 
west part  of  the  cemetery  upon  which  she  in- 
tended to  place  the  body;  and  also  intended 
to  place  the  monument  which  she  had  pur- 
chased at  his  grave.  . 

"(9)  That  the  defendants  have  procured  from 
the  proper  authorities  all  necessary  permits 
to  exhume  and  remove  the  body  of  the  deceased 
to  the  lot  selected  by  Winnie  Curlin  on  the 
west  part  of  the  cemetery. 

"(10)  I  find  that  the  respective  parties  to 
this  suit  love  and  cherish  the  memory  of  the 
deceased  as  become  father,  mother,  brother, 
and  wife,  respectively.  Upon  these  findings 
the  court  reached  the  following 

"Conclusions  of  Law. 

"(1)  Therefore  the  court  concludes  that  the 
burial  of  the  deceased  husband  of  the  defend- 
ant Winnie  Curlin  as  aforesaid  was  buried  un- 
der her  directions,  and  as  requested  by  her  in 
all  matters  pertaining  to  his  funeral  and  his 
burial. 

"(2)  And  further  the  plaintiffs  performed 
such  duty  at  her  request  as  the  next  kin,  as 
it  was  their  duty  to  do  under  the  law,  'and 
thus  the  funeral,  burial,  and  disposition  of  the 
body  was  in  all  respects  complied  with  under 
the  requirements  of  the  law. 

"(3)  That  the  body  having  been  thus  buried, 
and  no  good  reason  being  shown  therefor,  in 
the  opinion  of  the  court,  it  should  not  be  per- 
mitted to  be  removed,  and  the  court  therefore 
in  his  Judgment  perpetuated  the  injunction." 

[11  The  evidence  In  tbls  case  would  have 
«utborized  tbe  court  to  find  that  appellant  did 
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not  consent  to  the  bnrlal  of  the  body  of  her 
husband  on  the  appellee's  lot,  but,  on  tbe 
contrary.  Instructed  the  father  to  procure  a 
lot  In  the  west  part  of  the  cemetery,  and  In- 
ter the  body  at  that  place,  and  that  tills  re- 
quest was  made  by  appellants  to  comply  with 
the  express  desire  of  her  husband  during  his 
last  illness.  The  trial  court  has  seen  proper, 
however,  to  find  to  the  contrary  and  to  ac- 
cept the  testimony  of  the  appellees.  The 
findings  of  the  trial  court  are  not  challenged 
by  exceptions  or  assignments,  and  these 
findings  have  support  In  the  testimony.  Tbe 
only  question  presented  is  one  of  law  upon 
the  facts  found.  It  is  established  by  most 
of  the  courts  in  the  United  States  that  the 
wife,  upon,  the  death  of  the  husband,  has  the 
primary  and  paramount  right  to  the  posses- 
sion of  his  body  and  the  control  of  the  burial 
or  other  legal  disposition  thereof.  This  right 
is  given  her  in  preference  to  others  or  the 
next  of  kin  to  tbe  deceased.  This  right  is 
recognized  in  this  state  In  tbe  case  of  Foster 
V.  Foster,  220  S.  W.  516,  and  is  the  generally 
accepted  rule  by  most  of  the  courts  passing 
on  the  question.  O'Donnell  v.  Slack,  123  Cal. 
286,  65  Pac.  906,  43  U  R.  A.  388,  Hackett  v. 
Hackett,  18  K.  I.  155,  26  Atl.  42,  19  h.  R. 
A.  568,  49  Am.  St.  Rep.  762,  and  many  oth- 
er, authorities,  some  of  which  are  cited  be- 
low announcing  tbe  general  rule. 

[2]  According  to  tbe  court's  findings  of  fact, 
appellant,  the  wife,  and  the  appellees,  father, 
mother,  and  brother,  selected  a  lot  belonging 
to  tbe  father  for  the  burial  of  tbe  deceased, 
and  the  wife  requested  space  be  left  by  the 
side  of  his  grave,  where  she  could  be  buried 
later,  upon  her  death.  Tbe  space  was  left  as 
requested.  Under  this  finding  she  expressed 
her  right  of  selection  and  the  place  of  burial. 
Tbe  place  so  selected,  as  Indicated  by  the 
finding,  was  for  the  final  resting  place  of  the 
body.  Smith  v.  Shepherd,  64  N.  J.  Eq.  401, 
54  Atl.  806. 

'  [3]  After  so  selecting  the  place  tbe  ques- 
tion remains  whether  she  could  exhume  and 
remove  the  body  to  another  lot  subsequently 
purchased  in  the  same  cemetery,  by  the  ap- 
pellant, without  the  consent  of  the  appellees, 
who  were  the  owners  of  the  lot  ut)on  which 
the  body  was  buried.  We  think  the  right  re- 
mains with  tbe  wife  to  remove  the  body,  but 
this  right  Is  a  qualified  one.  Neighbors  v. 
Neighbors,  112  Ky.  161,  65  S.  .W.  607 ;  Mc- 
Gann  v.  McGann,  28  ^.  I.  130,  66  Atl.  62; 
Pettlgrew  v.  Pettigrew,  207  Pa.  313,  56  Atl. 
878,  64  L.  R.  A.  179,  99  Am.  St.  Rep.  795; 
Larsen  v.  Chase,  47  Minn.  307,  50  N.  W. 
288, 14  L.  R.  A.  85,  28  Am.  St.  Rep.  370.  With 
regard  to  reinterment,  the  right  in  tbe  wife 
still  exists,  reserving  always  tbe  right  of  the 
court  to  require  a  reasonable  cause  to  be 
shown  for  it.  The  presumption  is  against 
a  change.  Tbe  sentiment  of  humanity  is 
not  only  against  profanation,  but  disturb- 
ance.    This    disinterment    of    dead    bodies 
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Is  discouraged  by  the  courts,  as  we  think 
the  trend  of  decisions  indicate,  and  Is  as 
well  repugnant  to  the  sentiment  of  humanity. 
Bemoval  should  not  be  permitted  except  un- 
der circumstances  indicating  a  necessity  or 
for  compelling  reasons  therefor.  Thompson 
V.  Deeds,  93  Iowa,  228,  61  N.  W.  842,  35  L. 
n.  A.  66;  Buchanan  v.  Buchanan,  28  Misc. 
Rep.  201,  69  N.  T.  Supp.  810;  Gardner  v. 
Point,  etc.,  20  R.  I.  646,  40  Atl.  871,  78  Am. 
St.  Rep.  897;  In  re  Donn  (Sup.)  14  N.  X. 
Supp.  189 ;  Smith  v.  Shepherd,  64  N.  J.  Eq. 
401,  54  Atl.  806;  Choppin  v.  Dauphin,  48 
La.  Ann.  1217,  20  South.  681,  33  L.  R.  A.  133, 
55  Am.  St.  Rep.  313;  Hitter  ▼.  Couch,  71 
W.  Va.  221,  76  S.  E.  428,  42  L.  R.  A.  (N.  S.) 
1216 ;  note  to  Wormley  v.  Wormley,  8  L.  B, 
A.  (N.  S.)  481. 

[4]  The  husband  having  been  buried  on  the 
lot  of  appellees,  with  the  consent  of  the  wife, 
under  an  agreement  at  the  time  indicating 
it  was  to  be  the  final  resting  place  of  the 
body,  the  father  and  mother  could  invoke  the 
powers  of  the  court  of  equity  to  restrain  the 
widow  from  removing  the  body  to  another 
place.  Peters  v.  Peters,  43  N.  J.  Eq.  140,  10 
Atl.  742;  Pierce  v.  Swan  Point,  etc.,  10  R. 
I.  227,  14  Am.  Rep.  667;  Wynkoop  v.  Wyn- 
koop,  42  Fa.  293,  82  Am.  Dec.  506,  and  note ; 
Pulslfer  V.  Douglass,  94  Me.  556,  48  Atl.  U8, 
53  L.  R.  A.  238;  Snyder  v.  Snyder,' 60  How. 
Prac.  (N.  Y.)  371 ;  Weld  v.  Walker,  130  Mass. 
422,  39  Am.  Rep.  465;  Litteral  j.  Litteral, 
131  Mo.  App.  306,  111  S.  W.  872. 

[S]  It  is  insisted  in  this  case,  as  we  under- 
stand appellants,  that  the  court  found  the  de- 
ceased in  his  lifetime  expressed  a  desire  to 
be  burled  in  the  west  part  of  the  cemetery; 
that  this  wish  so  expressed  should  control 
the  judgment  of  the  court.    It  is  true  courts, 
in   determining   controversies   of   this  kind, 
give  great  weight  to  the  expressed  wish  of 
the  deceased.    It  will  be  seen,  however,  the 
court  finds  as  a  fact  the  deceased  purchased 
the  lot  upon  which  he  was  burled  for  his  fa- 
ther, as  a  family  burying  ground,  and  at  the  i 
time  of  doing  so  expressed  himself  that  ho 
would  as  soon  be  buried  there  as  any  place  in  | 
the  cemetery.     While  the  testimony  of  the  ' 
wife  upon  the  trial  is  to  the  effect  that  de- ! 
ceased,  two  or  three  days  before  his  death,  j 
requested  her  to  bury  him  on  the  west  side, ,' 
we  are  inclined  to  believe  the  court  did  not ; 
base  his  finding  upoq  that  testimony,  as  his 
wife  was  also  sick  with  influenza  and  pneu- 
monia at  the  same  time,  and  the  nurse  who 
was  with  the  deceased  some  four  days  before 
his  death  testified  he  was  delirious  during 
the  time  and  only  at  times  able  to  recognize 
the  immediate  members  of  his  family.    One 
or  two  other  witnesses  testified  before  his 


last  sickness,  Just  when  Is  not  shown,  the  de- 
ceased, while  in  the  cemetery,  said  he  would 
wish  to  be  buried  in  the  west  part  of  It.  It 
is  probable  the  court  based  his  findings  upon 
the  latter  testimony.  -If  so,  both  expressions 
as  to  the  one  in  question  and  the  west  side 
were  apparently  ca.sual  or  rather  a  question 
in  his  mind  which  would  be  the  most  desir- 
able. If  appellant  agreed  to  his  burial  upon 
the  lot  in  question  and  desired  space  left  for 
her  burial  by  his  side,  as  found  by  the  court, 
she  evidently  at  that  time  did  not  regard  the 
statement  of  a  prefer«ice  as  a  sacred  re- 
quest, to  be  religiously  fulfilled,  or  that  his 
feelings  were  repugnant  to  burial  on  the  lot 
in  question.  In  agreeing  to  the  burial  the 
wife  evidently  did  not  believe  at  that  time 
she  was  violating  a  request  of  her  husband 
or  violating  a  refined  soitiment  or  duty  to 
his  memory. 

"It  is  thus  settled  that  there  is  no  property 
right  in  a  dead  Ix>dy;  that  upon  the  death 
of  a  married  person  the  surviving  husband  or 
wife  is  entitled  to  the  custot^  of  the  dead  body, 
and  charged  with  the  duty  of  furnishing  prop- 
er burial;  that  when  that  duty  has  been  dis- 
charged, and  the  remains  of  the  dead  have 
been  buried,  the  right  of  custody  in  the  surviv- 
ing husband  or  wife  at  once  ceases,  and  it  may 
properly  be  said  that  the  dead  body  thereafter 
is  in  the  custody  of  the  law,  because  the  dis- 
turbance of  its  resting  place  and  its  removal  ia 
subject  to  the  control  and  direction  of  a  court 
of  equity,  in  any  case  properly  before  it," 
Smith  V.  Shepherd,  supra. 

It  Is  true  In  this  case  that  the  wife's  right 
of  burial  is  better  than  that  of  the  father 
and  mother  or  brother,  but  that  is  not  the 
only  question  in  this  case.  She  selected  as 
the  burial  place  the  property  Of  the  appellees, 
and  under  the  authorities  as  we  understand 
them  she  would  have  no  right  to  remove  the 
body  therefrom  without  their  consent  unless 
she  can  show  some  cogent  reason  therefor. 
We  are  Inclined  to  think  under  all  the  facts 
of  this  case  that  the  court  had  sufllcient  evi- 
dence to  perpetually  enjoin  the  wife  from  re- 
moving the  body  from  the  lot.  In  a  number 
of  cases  dted  above  the  right  is  expressly 
recognized  in  the  next  of  kin  who  own  the 
lot,  to  prevent  such  removal,  or  the  disturb- 
ance of  the  body  after  it  has  been  laid  to  rest 
in  a  permanent  burial. 

The  trial  court,  by  his  judgment,  has  suffi- 
ciently protected  the  rights  of  appellant  in 
visiting  the  grave  and  caring  for  it  and  erect- 
ing a  monument  thereat,  and  whatever  feel- 
ing may  exist  between  the  parties  is  not  suffi- 
cient alone  to  require  a  different  decree. 

Affirmed. 
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<  Court  of  Civil  Appeals  of  Texas. 
March  2,  1921.) 

1.  Arbitration  and  award  <s=> 1 2— Contract  lieid 
to  show  statutory  arbitration. 

A  recital  in  the  contract  that  it  should  be 
filed  with  the  cleric  of  the  court  in  accordance 
-vrith  the  statute,  etc.,  showed  a  statutory  as 
distingfuiahed  from  common-law  arbitration; 
the  statutes  by  implication  being  incorporated 
into  the  agreement. 

2.  AriiitratioH  and  award  ^s>l 2— Requirement 
that  agreement  be  filed  with  the  clerk  may  be 
waived. 

While  Rev.  St.  1911,  arts.  58,  59,  provide 
that  an  agreement  for  statutory  arbitration 
shall  be  filed  with  the  clerk  such  a  matter  of 
procedure  may  be  waived. 

3.  Appeal  and  error  «s>9IO— Preeumptlon  that 
requirement  of  filing  agreement  for  arbitration 
was  waived. 

Where  defendants  the  unsuccessful  parties 
to  an  arbitration  proceeding  made  no  excep- 
tion below  on  the  ground  that  the  arbitration 
agreement  was  not  filed  with  the  clerk  as  re- 
quired by  statute,  the  appellate  court  will  pre- 
sume that  it  was  waived. 

4.  Arbitration  and  award  «s>2— Statutes  pro- 
viding for  arbitration  should  bo  liberally  con- 
strued. 

Statutes  providing  for  arbitration  should 
be  liberally  construed. 

5.  Arbitration  and  award  «=>84,  85(1)— Com- 
moii-law  and  statutory  arWtration  distin- 
guished as  to  action  on  award. 

On  a  common-law  arbitration,  action  may 
be  required  on  the  award  to  establish  it  and 
secure  judgment;  but  in  case  of  statutory  ar- 
bitration, the  award  under  Hev.  St.  1911,  art. 
63,  is  entered  as  the  Judgment  of  the  court, 
and  the  court  performs  no  judicial  function, 
its  duties  being  merely  ministerial. 

6.  Arbitration  and  award  €=>84— Where  right 
of  appeal  not  reserved,  award  becomes  Judg- 
Mont. 

If  no  right  of  appeal  is  reserved,  the  deri- 
sion of  the  arbitrators  under  Uev.  St.  1911, 
art.  06,  becomes  final,  and  the  award  on  motion 
will  be  made  the  judgment  of  the  court  unless 
impeached  on  equitable  grounds  as  fraud. 

7.  Arbitration  and  award  €=>73— Where  right 
of  appeal  not  reserved,  the  award  is  final. 

Where  no  right  of  appeal  is  reserved, '  the 
award  is  final  and  conclusive,  and  no  appeal 
can  be  taken  from  the  judgment  entered  there- 
on; but  if  such  right  is  reserved  presumptive- 
ly the  dissatisfied  party  may  appeal  from  the 
decision  of  the  district  court  beuring  the  ap- 
peal from  the  decision  of  the  arbitrators. 

8.  Corporations  «=>€57  (3)— Contract  by  for- 
eign corporation  without  license  Is  not  void. 

Rev.  St.  1911,  art.  1318,  declaring  that  no 
forcij^n  corporation  can  maintain  any  suit  or 
action  in  any  court  unless  it  has  procured  a 
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permit,  etc.,  does  not  render  void  contracts 
made  by  a  iforeign  corporation  doing  business 
without  a  permit,  but  merdy  prevents  the  cor- 
poration from  enforcing  any  of  its  rights  by  ac- 
tion. 


RIVERLAND  CO, 

1766.) 


Amarillo. 


9.  Corporations  <s=366l  (6)— "Arbitration"  held 
not  an  "action"  by  foreign  oorporation  to 
which  reetrictlvo  statute  requiring  permit  ap- 
plies. 
As  "arbitration"  is  the  investigation  and 
determination  of  matters  of  difference  between 
contending  parties   by  one   or  more  unofficial 
persons  chosen  by  the  parties  and  called  arbi- 
trators or  referees,  and  results  in  the. substitu- 
tion of  a  private  tribunal  for  the  courts,  an  "ar- 
bitration"  is   not  an   action   within   Rev.   St. 
1911,  art  1318,  providing  that  no  foreign  cor- 
poration doing  business  without  a  permit  can 
maintain  any  suit  or  action;    and  hence,  where 
the  arbitrators  made  an  award  in  favor  of  such 
a  foreign   corporation,   it  is   entitled  to  have 
the  award,  the  proceeding  being  statutory,  en- 
tered up  as  a  judgment  of  the  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action; 
Arbitration.] 

I 
Appeal  from  District  Court,  Wichita  Ctoun- 
ty ;  Edgar  Scurry,  Judge. 

Motion  by  the  Riverland  Company  for 
Judgment  on  award  of  arbitrators,  opposed 
by  H.  H.  Temple  and  another.  From  a  Judg- 
ment In  favor  of  plalntUF,  the  defendants 
appeal.   Affirmed. 

Aynesworth  ft  Williams,  of  Wichita  Falls, 
for  appellants. 

Bulllngton,  Boone,  Humphrey  &  Hoffman, 
of  Wichita  Falls,  for  appellee. 

HUFF,  C.  J.  On  the  10th  day  of  Novem- 
ber, 1919,  the  Riverland  Company,  a  corpora- 
tion. Incorporated  under  the  laws  of  the  state 
of  Delaware,  entered  into  an  agreement  with 
H.  H.  Temple  and  S.  V.  White,  the  appellants 
herein.  The  agreement  recited  that  the  par- 
ties hereto  have  a  disagreement  existing  be- 
tween them  as  to  the  meaning  and  Intcnireta- 
tion  of  a  certain  written  contract,  relating 
to  certain  oil  and  gas  leases  In  Wichita  coun- 
ty, Tex.,  etc.,  and  for  the  purpose  of  a  com- 
plete settlement  the  parties  now  denominat- 
ing themselves  plaintiff  and  defendant,  agree 
to  arbitrate  their  differences  and  matters  in 
dispute,  and  they  name  for  the  Riverland 
Company  John  C.  Kay,  of  Wichita  Falls,  and 
the  other  party  named,  A.  H.  Britain,  of 
Wichita  Falls.  After  reciting  the  age  and 
qualification  of  the  arbitrators,  thoy  make 
the  following: 

"And  the  parties  agree  that  they  will  abide 
by  in  all  tilings  the  findings  of  said  arbitrators, 
and  this  agreement  shall  be  filed  with  the  clerk 
of  the  district  court  of  Wichita  county,  Tex.,  in 
accordance  with  the  statutes  of  Texas  govern- 
ing arbitration." 

On  the  10th  day  of  February  the  aibitra- 
tors  rendered  an  award,  reciting  the  making 
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of  the  agreement  and  also  that  the  arbitra- 
toi<8  bad  been  duly  sworn  oa  the  lOtb  day  of 
November,  A.  D.  1919,  but  for  good  and  suffi- 
cient reasons  they  postponed  the  bearing  un- 
tU  the  10th  day  of  February,  A.  D.  1920; 
that  the  plaintiff  appeared  by  its  vice  pres- 
ld«it,  S.  V.  White,  and  by  its  counsel,  and 
the  defendants  appeared  in  person,  and  by 
their  counsel.  Then  that  said  arbitrators 
having  heard  the  allegations  and  proof  of 
the  parties,  all  of  vchich  were  duly  submit- 
ted to  them,  and  it  appearing  from  the  agree- 
ment, eta,  they  then  proceeded  to  recite  their 
findings  and  further  recited: 

"We,  therefore,  ^d  that  the  defendants,  H. 
H.  Temple  and  S.  V.  White,  shall  pay  to  the 
Riverland  Company  the  said  sum  of  $22,£60. 
The  cost  in  this  behalf  Incurred  shall  be  paid 
one-half  by  each  of  the  parties  thereto.  This 
judgment  is  here  now  certified  to  the  district 
court  of  Wichita  county,  Tex.,  under  the  laws 
of  this  state  in  such  cases  made  and  provided, 
relative  to  arbitrators." 

The  award  is  dated  the  lOtb  day  of  Feb- 
ruary, 1920.  The  Riverland  Company  made 
Its  motion  for  Judgment  on  the  award  in  the 
district  court  of  Wichita  county,  the  Seventy- 
Eighth  district,  attaching  thereto  the  agree- 
ment and  award,  asking  that  the  court  enter 
the  Judgment  as  the  law  directs.  This  mo- 
tlon  appears  to  have  been  filed  March  1, 
1920.  The  defendants  filed  an  instrument  in 
the  nature  of  a  protest,  alleging  that  in  the 
matter  above  set  out  the  Riverland  Company 
are  the  plaintiffs  and  that  these  defendants 
are  the  defendants;  that  the  plaintiff  is  a 
foreign  corporation ;  that  it  had  no  permit 
to  do  business  In  the  state  of  Texas;  that 
it  has  not  filed  a  copy  of  Its  articles  of  in- 
corporation with  the  Secretary  of  State  of 
the  state  of  Texas;  that  it  is  by  means  of 
this  suit  seeking  to  enforce  the  cause  of  ac- 
tion in  the  courts  of  the  state  of  Texas, 
which  grew  out  of  business  transacted  whol- 
ly within  the  state  of  Texas,  and  no  part 
thereof  Is  interstate  commerce;  that  by  vir- 
tue of  the  law  it  is  not  permitted  to  bring 
this  suit  or  maintain  the  same  after  it  has 
been  brought,  either  In  the  main  suit  seek- 
ing to  enforce  the  award  of  the  arbitrators, 
or  by  way  of  garnishment  or  other  ancillary 
action  and  of  this  prayed  the  Judgment  of 
the  court. 

At  the  request  of  the  defendants  the  trial 
court  made  findings  of  fact,  setting  out  the 
agreement  and  the  award  heretofore  men- 
tioned, and  he  finds  that  -  the  agreement  to 
arbitrate  was  not  filed  with  the  clerk  of 
the  district  court  until  after  the  rendition 
and  making  of  the  award,  nor  did  the  clerk 
of  the  district  court  liave  anything  to  do 
with  said  arbitration  other  than  the  filing 
with  him  the  agreement  to  arbitrate  and 
the  award  of  the  arbitration,  which  was  done 
several  days  after  the  award  was  made ;  that 
the  Riverland  Company,  about  the  15th  day 
of  February,  1920,  filed  the  arbitration  agree- 


ment and  award  thereon,  wl^  the  derk  of 
the  district  court  of  Wichita  oonnty.  Tex., 
and  made  due  and  proper  motion  In  this 
court  that  said  award  should  be  entered  aa 
a  Judgment  of  the  court.  He  sets  up  the  an- 
swer of  the  defendants  therein  as  heretofore 
stated.  He  finds  as  a  fact  that  the  Riverland 
Company  is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  of  Delaware,  and 
with  no  permit  to  do  business  in  Texas  prior 
to  the  2eth  day  of  February,  1920;  that  the 
subject-matter  of  the  award  and  all  mon- 
ey awarded  by  the  arbitrators,  as  more  fully 
set  out  in  the  contract  and  award,  arose 
wholly  out  of  business  transactions  conducted 
by  and  between  plaintiffs  and  the  defend- 
ants under  the  contract  in  question.  In  Tex- 
as; that  the  arbitrators  were  duly  sworn 
as  such  arbitrators  prior  to  the  time  they 
sat  as  such,  etc.  Judgment  was  entered  on 
the  3d  day  of  April,  1920,  settUig  out  the 
motion  for  Judgment,  the  agreement  to  arbi- 
trate, and  the  award  of  the  arbitrators,  and 
concluding  the  Judgment  in  the  ordinary 
form  for  the  amount,  In  favor  of  the  River- 
land Company,  against  H.  H.  Temple  and  S. 
V.  White.  It  is  from  this  Judgment  that 
the  appellants  appeal. 

We  will  notice  first  the  third  assignment, 
which  asserts  that  the  trial  court  nred  in 
holding  the  arbitration  agreement  and  award 
thereunder  statutory.  This  appears  to  be 
based  upon  the  finding  of  the  court  that  the 
agreement  was  not  filed  until  after  the 
award. 

[1-3]  The  recitation  in  the  contract  that 
it  should  be  filed  with  the  derk  of  the  court 
in  accordance  with  the  statutes,  showing  on 
Its  face  it  was  to  be  an  arbitration  and  the 
award  also  showed  it  was  made  with  refer- 
ence to  the  laws  of  this  state,  relative  to  ar- 
bitration, clearly  evidenced  the  purposes  of 
the  parties  thereto  to  make  a  statutory  ar^ 
bltiation  as  distlnguisbed  ftom  a  commoo- 
law  agreement.  They  make  the  statutory 
law  with  reference  to  arbitration  part  of 
their  agreement,  and  we  may  regard  it  as 
if  the  statutes  were  incorporated  therein. 
Tennessee  Coal  Go.  v.  RoQSsell,  166  Ala. 
436,  46  South.  866,  180  Am.  St  R^.  66. 
The  fact  that  the  agreement  was  not  filed 
with  the  clerk  before  the  award  was  a  mat- 
ter which  could  be  waived.  The  arbitrators 
were  sworn,  set  the  hearing,  and  all  the  par- 
ties appeared  before  them  without  any  ob- 
jection appearing  ^tber  then  or  afterwards 
that  the  agreement  had  not  been  filed.  Ar- 
tldes  68  and  66,  R.  G  S.,  provide  that  the 
agreement  shall  be  filed  with  the  derk,  but 
these  matters  of  procedure  may  be  waived. 
There  was  no  exception  In  the  court  below 
on  the  ground  stated.  The  ai^eUate  court 
will  presume  the  matter  was  waived.  Alex- 
ander V.  Mnlhall,  1  U.  O.  701;  Hall  v.  Mot^ 
ris,  30  Tex.  280;  Ho<^>er  ▼.  Brinson,  2  Tex. 
186;    McHugh  v.  Peck,  29  Tex.  141. 

[4-7]  Our  courts  from  an  early  day  have 
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not  applied  a  strict  constrnctlon  to  the  stat- 
utes autborlzlng  arbitration.    "To  ai^y  sqch 
a   construction  to  tiie  'act  to  authorize  a  set- 
tlement of  dilutes  by-  conciliation  or  arbi- 
tration,' would  not  be  in  accordance  with 
axtjr  principles  heretofore  applied  in  the  con- 
struction of  civil  prbceedings  and  remedies 
In    general.     Certainly  it  would  not  be  in 
barmony  with  the  declared  opinion  of  this 
court,  that  'the  objects  to  be  effected  by  the 
act,  invoke  a  liberal  construction  of  its  pro- 
viBlons.'    2  Texas,  47,  3  Id.  164."    Forshey  v. 
RaUway  Co.,  16  Tex.  516,  527.    We  therefore 
conclude   the  parties   proceeded   under   the 
statute  to  adjust  their  differences  by  arbi- 
tration.   It  will  be  well  to  keep  in  mind  the 
dilFereDce  between  a  common-law  and  stat- 
utory arbitration  with  reference  to  aifordng 
the  award.    On  the  former,  a  suit  may  be 
required  on  the  award  to  establish  it  and 
8ei.>ure  a  Judgment,  in  a  regular  proceeding 
for  that  purpose.    Upon  the  latter  the  agree- 
ment and  the  award  is  to  be  filed  by  the  ar- 
bitrators with  the  clerk,  and  at  the  succeed- 
ing term  of  the  court  "such  award  shall  be 
entered  and  recorded  as  the  Judgment  of  the 
court."     Article  63.    The  court,  in  entering 
the  award,  performs  no  Judicial  function  in 
pronouncing  Judgment  or  in  determtning  the 
rights  of  the  parties.    The  entry  is  purely  a 
ministerial  act  which  the  law  commands  as 
a   duty.     Article  65  provides  if  a  right  of 
appeal  is  not  expressly  reserved  in  the  orig- 
inal agreement  to  arbitrate,  no  such  right 
shall  exist,  "but  the  decision  of  the  arbitra- 
tors shall  be  final."    This  article  further  pro- 
vides if  the  right  was  so  reserved  and  either 
party  files  his  application  with  the  clerk,  he 
may  appeal.    When  such  appeal  Is  taken  it 
is  noted  on  the  docket  of  the  court  and  the 
<9posite  party  is  served  with  citations  in 
ordinary  cases   of  suit  by  petition.     After 
service  the  case  stands  for  trial  de  novo,  as 
in  ordinary  cases.    Article  66.    From  a  Judg- 
ment rendered  on  such  proceeding,  we  pre- 
sume an  appeal  could  be  taken  as  in  other 
cases.    Eubank  v.  BosUck,  194  S.  W.  214; 
State  ▼.  Haldeman,  163  S.  W.  1020;   Shulta 
V.  Lempert,  65  Tex.  273.    If  no  right  of  ap- 
peal is  reserved  and  if  the  agreement  Is  in 
substantial  compliance  with  the  statute,  then 
the  award  will,  on  motion,  be  made  the  Judg- 
ment of  the  court,  unless  it  is  impeached  on 
equitable   grounds  for   fraud,   or   the  like. 
Payne  v.  Metz,  14  Tex.  56 ;   Forshey  v.  Rail- 
way Co.,  16  Tex.  517.     In  the  latter  case, 
upon  rehearing  Judge  Wheeler  said,  at  page 
540: 

"The  award  is  not  a  proceeding  to  bring  a 
cause  into  the  district  conrt  for  trial;  it  is 
the  result  of  a  trial  bad  before  arbitrators.  It 
is  res  adjudicata  by  the  judgment  of  the  arbi- 
trators; and  onlesB  an  appeal  has  been  reserv- 
ed it  is  final,  ontil  set  aside  for  cause." 

Again  he  says: 

"If  parties  see  proper  to  -try  their  causes 
in  this  mode,  dtey  must  be  bound  by  it.    They 


may  reserve  the  right  of  appeal,  if  they  see 
proper;  •  *  *  |)ut  if  not,  the  award  is  final; 
and  is  to  be  made  the  Judgment  of  the  court, 
as  a  matter  of  course,  •  •  *  unless  It  is 
impeached  for  some  cause,  for  which  a  court 
of  chancery  would  set  it  aside." 

Our  courts,  from  the  earliest,  have  held 
under  statutory  arbitration,  in  the  absence 
of  fraud,  misconduct,  and  the  like,  the  award 
la  final  and  conclusive  upon  matters  sub- 
mitted for  the  determination  of  the  arbitra- 
tors. Sanders  v.  Newton,  57  Tex.  Civ.  App. 
319,  124  S.  W.  482;  Gilbert  v.  Knight,  3 
Willson,  Civ.  Cas.  Ct.  Api>.  I  315;  Hobbs  v. 
Woolfolk,  224  S.  W.  234. 

[8]  The  above  general  rules  we  have  con- 
sidered essential  to  a  consideration  of  the 
first  and  second  assignments  of  error,  wliich 
are  to  the  effect  that  the  court  erred  in  en- 
tering judgment  because  the  appellee  was 
a  foreign  corporation,  doing  business  in  Tex- 
as, without  having  complied  with  the  law 
with  reference  to  obtaining  a  permit  to  do 
business  in  the  state,  and  in  holding  the  en- 
try of  the  judgment  was  a  ministerial  act. 

Article  131S  provides:  "No  such  corpora- 
tion (foreign)  can  maintain  any  suit  or  ac- 
tion, either  legal  or  equitable,  in  any  of  the 
courts  of  this  state,  upon  any  demand,"  un- 
less the  corporation  has  filed  its  articles  of 
incorporation  in  the  office  of  the  Secretary 
of  State,  for  the  purpose  of  procuring  its 
permit  The  appellants  urge  in  this  coxirt 
that  the  contract  under  which  their  liability 
accrued  was  made  and  performed  in  Texas 
by  a  foreign  corporation,  without  complying 
with  the  law  of  this  state,  was  Illegal  and 
void,  and  that  the  agreement  to  arbitrate 
was  also  void,  and  that  therefore  the  award 
being  illegal  could  not  be  made  the  basis 
of  the  judgment  of  the  court.  Our  Supreme 
Court  has  held  expressly  that  a  note  given 
to  a  foreign  corporation,  in  settlement  of 
business  transacted  in  this  state,  without 
complying  with  the  law,  was  not  void.  It 
was  said  by  that  court: 

"It  will  be  observed  that  under  these  arti- 
cles it  is  not  •  *  *  implied  that  any  con- 
tract or  right  which  might  be  entered  into  or 
acquired  by  a  foreign  corporation  without  com- 
pliance with  the  statute  should  be  void.  The 
statute  expressly  denounces  the  penalty  against 
such  failure  to  comply  with  the  law  as  being 
barred  from  the  courts  of  the  state  to  assert 
any  right  that  such  corporation  may  have 
growing  out  of  a  transaction  had  without  com- 
plying with  the  terms  of  the  •  •  *  statute." 
State  Bank  of  Chicago  v.  Holland,  103  Tex. 
266,  126  S.  W.  564;  Smythe,  etc.,  v.  Ft.  Worth, 
etc.,  105  Tex.  18, 142  S.  W.  1157. 

In  the  first  above  case,  the  bank  was  an 
Innocent  purchaser  of  the  note  sued  on  and 
was  permitted  to  sue  in  the  courts  of  this 
state  on  the  note,  while  the  payee  in  the  note 
would  have  been  denied  that  privilege.  The 
United  States  Supreme  Conrt,  in  passing  on 
the  Kew  York  statutes,  the  provisions  of 
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wbldi  wltb  reference  to  denying  foreign  cor- 
porations the  privilege  of  the  state  courts, 
are  substantially  the  same  as  those  of  ours 
and  holds  the  contract  not  Told  or  nonen- 
torceable,  saying : 

"In  this  Tlew,  despite  its  transaction  of 
business  without  authority,  the  foreign  corpo- 
ration could  sue  upon  its  contracts  in  any  court 
of  competent  jurisdiction  other  than  a  court  of 
the  state  of  New  Xork."  David  Lupton's 
Sons  Co.  T.  Automobiles  Club,  22e»  U.  S.  489, 
32  Sup.  Ot  7U,  56  L.  Ed.  1177. 

That  case  quotes  from  the  New  York 
courts  on  the  question  to  the  effect  that  there 
was  no  doubt  but  the  Lieglslature  could  have 
gone  further  and  declared  all  contracts  to  be 
void  which  were  made  by  a  foreign  corpora- 
tion doing  business  in  that  state,  without 
having  obtained  a  permit;  but  It  had  not 
done  so.  The  same  may  be  said  of  our 
statutes.  In  New  York  a  foreign  corpora- 
tion, if  sued  in  that  state,  is  not  denied 
recovery  upon  a  counterclaim  against  the 
Idalntifr,  even  though  the  corporation  had 
no  permit  to  do  business  in  the  state,  when 
the  claim  arises  out  of  the  transaction  upon 
which  plaintiff's  cause  of  action  was  based. 
It  is  held  there  was  no  prohibition  provision 
In  the  statute  against  the  counterclaim.  The 
defendant  was  thus  brought  into  court  and 
thus  made  to  defend.  See  the  Lupton  Case, 
supra.  '  We  see  no  reason  why  this  rule 
should  not  prevail  in  this  state.  It  was  held 
by  our  Supreme  Court,  in  the  Smythe  Case, 
supra,  that  a  Judgment  thtit  the  plaintiff,  a 
foreign  corporation,  take  nothing  by  Its  suit, 
was  In  effect  holding  the  contract  sued  on 
null  and  void,  which  should  not  have  been 
done.  "Since  the  law  of  this  state  does  not 
render  void  the  contract  made  and  perform- 
ed in  the  transaction  of  business  in  this  state 
by  a  foreign  corporation,  without  a  permit, 
but  only  denies  such  corporation  the  right 
to  enforce  such  contract  or  cause  of  action 
arising  out  thereof.  In  the  courts  of  this 
state,  the  judgment  rendered  should  have 
been  one  dismissing  the  plaintiff's  suit  in 
the  trial  court"  It  is  settled,  we  think,  that 
the  contract  out  of  which  the  cause  of  ac- 
tion grew  was  not  void ;  neither  do  we  think 
the  agreement  to,  adjust  the  differences  grow- 
ing out  of  the  original  contract  void.  Under 
this  agreement  under  the  statute,  the  award 
was  final.  Since  there  was  no  right  of  ap- 
peal reserved  in  the  agreement,  the  award 
was  final,  res  adjudlcata,  and  the  court,  un- 
der the  law,  should  have  entered  a  judgment 
as  a  matter  of  course,  not  as  a  judicial  de- 
termination by  the  court,  but  as  a  ministerial 
act.  This  judgment  entered  upon  the  award 
could  not  be  appealed  from.  State  v.  Haider- 
man,  103  S.  W.  1020;  Nalle  v.  City  of  Aus- 
tin, 101  Tex.  48,  104  S.  W.  1000. 

Under  the  agreement  to  arbitrate  and  the 
award,  the  issues  and  rights  of  the  parties 
were  adjudicated  outside  of  the  court.    The 


appellants  bad  the  rig^t  In  an  action  to  at- 
tack the  award  for  fraud  or  because  the 
agreauent  was  against  the  law  and  void. 
This  they  sought  to  do,  and  whether  it  be 
considered  merely  a  protest  to  the  entry  o{ 
I  the  judgment  or  a  bill  in  equity  to  vacate 
{ the  award,  it  was  then  a  suit  in  court  by 
appellants,  asking  for  an  affirmative  judi- 
cial determination  by  a  regular  constituted 
court  in  the  suit  filed  by  them.  This  action 
was  "maintained"  by  appellants  and  not  the 
corporation.  The  appellee,  under  such  pro- 
ceedings, could  not  be  said  to  be  maintain- 
ing a  suit.  It  has  never  been  held  in  this 
state,  in  so  far  as  we  have  been  informed, 
that  a  foreign  corporation  cannot  defend  an 
action  brought  against  it  An  examination 
of  the  statutes,  relating  to  arbitration,  evi- 
dences there  is  no  action  in  a  court  until 
after  the  award  is  returned  and  filed.  If 
there  was  a  reservation  of  the  right  of  ap- 
pellee in  the  agreement  and  appellant  filed 
it,  it  Is  then  docketed  and  citation  served 
as  In  ordinary  suits,  and  then  it  is  tried  de 
novo  as  other  actions.  If  this  is  not  done, 
then  there  must  be  a  proceeding  upon  equita- 
ble ground  to  set  aside  the  award.  This 
action  is  analogous  to  a  bill  of  review.  Cer- 
tainly the  corporation  may  show  the  judg- 
ment in  such  case  was  fairly  had  or  that 
the  contract  was  not  void.  This  is  the  first 
action  In  the  court  and  this  is  maintained  by 
appellants.  The  agreement  or  Judgment  was 
not  void,  as  we  have  shown.  The  appellants, 
even  though  it  was  shown  appellee  was  a 
foreign  corporation  in  a  regular  suit  were 
only  entitled  to  a  dismissal  of  the  cause  of 
action  filed  in  a  court.  Certainly  the  court 
could  not  dismiss  the  agreement  or  discharge 
the  arbitrators.  It  had  no  jurisdiction  over 
them.  Thie  cause  of  action  arbitrated,  l>eing 
legal  and  determined  by  the  arbitrators,  was 
not  brought  In  or  maintained  In  the  district 
court.  The  only  cause  of  action  brought,  in 
that  court  was  based  upon  an  alleged  Illegal 
contract.  This  was  maintained  by  the  appel- 
lants. It  could  not  be  dismissed  by  the 
court  because  appellee  was  a  foreign  cor- 
imratlon,  but  that  issue,  under  the  pleading, 
!  was  to  be  determined  by  that  court,  and 
I  when  It  was  determined  to  be  legal,  appel- 
'  lants  were  defeated  In  their  cause  of  action. 
[9]  Appellants  evidently  proceeded  upon 
the  theory  that  the  arbitration  bad  and  the 
entered  award  in  the  district  court  constl- 
j  tuted  an  action  In  a  court  of  this  state. 

'     "Arbitration  is  the  investigation  and  deter- 
mination of  matters  of  difference  between  coq- 
I  tending  parties  by  one  or  more  unofficial  per- 
I  sons  chosen  by  the  parties  and  called  arbitra- 
tors or  referees."     1  Bouvier's  Law  Diction- 
ary (Rawle's  3d  Rev.)  p.  225. 
i     "Arbitration  is  the   substitution  by  consent 
:  of  parties  of  another  tribunal  for  those  provid- 
ed by  ordinary  process  of  law,  but  that  such 
substitution  should  be  established,  the  consent 
I  of  parties  thereto  should  be  proved  ia  the  usu- 
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al    way."     Boyden  r.  Lamb,   152  Mass.  416, 

25  N.  B.  eo». 

"Arbitration  is  an  arrangement  for  taking  and 
abiding  by  the  jbdgment  of  selected  persons  in 
BoiD«  disputed  matter,  Instead  of  carrying  it 
to  the  established  tribunals  of  justice;  and 
la  intended  to  avoid  the  formalities,  the  delay, 
the  expense,  and  vexation  of  ordinary  Utigation. 
When  the  snbmisslon  is  made  a  rule  of  court, 
tlie  arbitrators  are  not  officers  of  the  court, 
bat  are  the  appointees  of  the  parties,  as  in  eas- 
es where  there  is  no  rule  of  court."  In  He 
Cartia-Caatle  Arbitration,  64  Conn.  601,  30  Atl. 
769,  42  Am.  St  Bep.  200. 

Our  Snpreme  Court,  in  passing  upon  an 
"Act  to  create  a  commission  of  arbitration 
and  define  the  powers  and  duties  thereof," 
etc.,   held: 

"In  our  opinion,  the  commission  is  not  a 
court,  because  it  acts  only  by  consent  of  both 
parties,  and  eyen  then  is  without  jurisdiction 
to  render  or  power  to  enforce  a  judgment  It 
has  no  jurisdiction,  for  consent  cannot  give 
jnrisdiction.  It  is  but  a  convenient  and  suit- 
able board  of  referees  or  arbitrators,  provid- 
ed to  facilitate  the  adjustment  of  litigated  cas- 
es pending  in  the  courts  of  last  resort  availa- 
ble only  where  both  parties  agree  tiiat  the 
case  be  so  referred.  It  is  not  a  tribunal  be- 
fore which  any  litigant  can  be  forced  to  come 
with  his  appeaL"  Henderson  ▼.  Beaton,  62 
Tex.  29. 

In  another  case  our  Supreme  Court  had 
under  consideration  the  provision  of  the 
<diarter  of  the  dty  of  Austin,  granting  the 
city  power  over  the  paving  of  streets  and  to 
assess  damages  by  a  commission  of  three 
citizens  to  be  appointed  in  the  same  manner 
as  in  condemnation  of  the  right  of  way  for 
railroads,  and  providing  the  procedure  and 
.practice  in  such  condemnation  cases  should 
govern  the  assessment  for  street  improve- 
ments. The  commissioners  filed  their  report 
with  the  county  Judge.  The  court,  without 
a  Jury,  rendered  Judgment  upon  the  report, 
making  it  the  Judgment  of  the  court  It 
was  held  substantially  that  the  act  in  so  far 
as  it  attempted  to  change  and  increase  the 
Jurisdiction  of  a  court  In  this  state  could  not 
do  so,  in  an  act  of  that  kind.  The  court  said 
it  is  generally  held  that  the  selection  of 
the  instrumentalities  by  which  assessment  is 
to  be  made  is  within  the  discretion  of  the 
liCglslatdre,  and  so  long  as  no  constitutional 
right  of  the  property  holder  is  infringed  the 
authority  may  be  constituted  as  the  Legis- 
lature may  deem  expedient.  "We  regard 
the  provision  of  the  charter  in  question  as 
being  intended  merely  as  an  exercise  of  this 
power — as  prescribing,  in  a  general  way,  the 
authority  by  which  the  procedure  through 
which  the  extent  of  the  benefits  and  the 
amount  of  the  assessments  may  be  determin- 
ed and  fixed,  and  not  as  prescribing  a  judi- 
cial proceeding  in  the  county  court,  as  such, 
and  changing  or  adding  to  its  Jurisdiction ;" 


peal.  "l%e  mere  £set  that  the  eotinty  Judge 
is  elected  as  the  authority  to  act  in  forward- 
ing the  assessment  proceeding  does  not  make 
his  action  that  of  the  court,  for  he  may  be 
empowered  by  law  to  do  many  things  which 
cannot  be  regarded  as  In  any  sense  the  ac- 
tion of  the  court"  Nalle  ▼.  dty  of  Austin, 
101  Tex.  48, 104  S.  W,  1060;  Brown  v.  Whee- 
lodc,  76  Tex.  886,  12  S.  W.  Ul;  State  v. 
Haldeman,  supra.  The  function  which  is  de- 
volved upon  the  court  by  the  arbitration 
statute  is  not  judicial,  but  the  power  which 
is  conferred  was  within  the  authority  of  the 
Legislature  to  grant  Brown  Case,  supra; 
OdeU  y.  Wharton,  §7  Tex.  178,  27  S.  W.  128 ; 
Basse!  V.  Shanklin,  183  S.  W.  106.  It  is 
our  view  that  the  court  referred  to  in  the 
statute  from  which  foreign  corporations 
were  excluded  is  a  court  exercising  Judicial 
powers  through  officials  selected  to  preside 
over  established  tribunals  of  Justice,  and 
before  a  court  which  can  force  a  litigant  to 
come  for  the  adjudication  of  his  rights.  It 
does  not  mean  a  board  or  arbitration,  created 
by  agreement  of  the  parties.  It  evidently 
was  not  the  purpose  of  the  Legislature  to 
deprive  a  foreign  corporation  of  any  right 
not  expressly  forbidding  it  to  enforce  a  legal 
contract.  If  the  parties  make  an  agreement 
to  settle  their  dispute  out  of  court,  arising 
out  of  a  legal  contract,  courts  of  this  state 
will  not  interfere,  especially  when  they  fol- 
low a  method  conferred  on  them  by  the  Leg- 
islature. We  do  not  think  a  trial  before 
arbitrators  is  a  "suit  or  action"  within  the 
meaning  of  artide  1818.  In  discussing  ar- 
bitration, our  Supreme  Court  has  said : 

"But  the  power  conferred  upon  that  court 
to  enter  a  judgment  upon  an  award  in  a  case 
not  pending  before  it,  is  purely  statutory.  It 
is  not  a  proceeding  according  to  the  course  of 
common  law.  It  to  neither  a  suit  at  law  nor 
a  case  in  equity.  There  is  nothing  for  the 
court  to  hear  and  determine  except  the  ind- 
dental  qnestions  which  may  grow  oat  of  the 
award  itself;  that  is  to  say,  whether  or  not 
the  arbitrators  have  impartially  discharged 
their  duty  under  the  powers  conferred  upon 
them  by  the  submission,  and  in  the  manner 
pointed  out  by'  the  statute.  So  far  as  the  mer- 
its of  the  original  controversy  are  concerned, 
the  duty  of  the  court  is  ministerial,  rather  than 
jndidal;  that  is,  it  is  merely  to  enter  judg- 
ment in  accordance  with  the  legal  and  proper 
award.  In  cases  in  which  an  extraordinary 
power  of  this  character — a  power  simply  to 
enter  judgment  in  a  case  not  brought  before  it 
by  petition,  complaint  or  writ,  in  accordance 
with  the  essential  'prindples  of  the  common 
law,  and  upon  the  finding  of  a  distinct  tribunal 
of  the  parties'  own  selection— is  conferred  by 
statute  upon  a  court  of  general  jurisdiction,  we 
are  of  the  opinion  that  the  jurisdiction  should 
be  treated  as  special;  that  the  statutory  au- 
thority should  be  substantially  pursued,  and 
that  if  that  authority  be  exceeded,  the  judg- 
i  ment  entered  upon  the  award  should  be  held 


apd  that  whatever  was  done  Is  not  such  a  i  void.    The  power  of  the  court  under  the  stat- 
Jndgment  as  is  essential  to  authorize  an  ap- 1  ute,  to  enter  the .  judgment  originates  in  the 
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agreement  t9  sabiait  to  arUtratioo,  aod  is  con- 
fined to  the  authority  to  enter  the  judgment 
upon  the  issues  submitted,  and  in  accordance 
with  the  terms  of  the  submission."  Fortune 
T.  Builebrew,  86  Tex.  177,  23  S.  W.  978. 

We  conclude  that.  In  entering  into  an 
agreement  to  arbitrate,  the  trial  before  tbe 
arbitrators  and  the  award  is  not,  wlttiin  the 
meaning  of  the  statute,  the  maintenance  of  a 
suit  or  action  in  a  court  of  this  state,  from 
which  a  foreign  corporation  would  be  ex- 
cluded. That  the  Judgment  entered  on  the 
award  by  the  district  court  was  only  a 
ministerial  act  and  not  a  Judicial  determina- 
tion of  the  rights  of  t^e  parties,  growing 
out  of  tbe  original  contract  made  by  tbe 
parties  in  this  state. 

The  Judgment  should  t>e  afiSrmed. 


MOORE  et  al.  V.  H.  SEAY  &  CO.    (No.  2362.) 

(Court  ot  CUvil  Appeals  of  Texas.    Texarkana. 

March  1,  1921.     Rehearing  Denied  March 

10,  1921.) 

darning   €=> 1 3— Consignment   witli   option   to 
sell  before  specified  date  held  unenforceable. 

Contract  by  which  seller  sold  cotton  on 
consignmeat.  and  in  which  seller  agreed  to  sell 
the  cotton  outright  to  buyer  on  or  prior  to 
specified  date,  retaining  the  option  to  take  the 
price  prevailing  on  any  day  from  date  of  de- 
livery to  such  specified  date,  held  unenforce- 
able; the  transaction  being  a  gambling  trans- 
action. 

Hodges,  J.,  dissenting. 

Appeal  from  District  Ourt,  Hoi^ins  Coun- 
ty; Wm.  Peirson,  Judge. 

Suit  by  H.  Seay  &  Co.  against  W.  D.  Moore 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed  and  rendered. 

This  was  a  suit  by  appellees  H.  Seay  &  Co., 
a  copartnership,  against  C.  B.  Lynch  and 
appellant  W.  D.  Moore,  alleged. to  be  par1> 
ners  under  the  name  of  "Moore  &  Lynch,"  to 
recover  $4,977.71,  which  appellees  claimed 
said  Moore  and  Lynch  owed  them  by  tbe 
terms  of  a  contract  covering  tbe  purchase  by 
the  formor  of  tbe  latter,  "on  consignment," 
of  300  bales  of  cotton,  and  against  appellant 
tbe  Como  State  Bank,  a  corporation  under 
tbe  laws  of  Texas,  as  the  guarantor  of  the 
performance  of  said  contract  by  said  Moore 
&  Lynch,  in  which  Judgment  was  rendered 
In  favor  of  appellees  against  appellants  Moore 
and  the  Cchuo  State  Bank  as  prayed  for, 
and  In  favor  of  said  Lynch  and  the  firm  of 
Moore  &  Lynch  against  appellants  for  costs. 
Moore  and  tbe  bank  each  prosecuted  an  ap- 
peal from  the  Judgment. 

The  trial  was  before  the  court  without  a 
.Itiry,  and  he  found  the  facts  to  be  as  follows: 


"On  th«  2l8t  day  of  October,  1918,  plaintUT, 
H.  Seay  &  Co.,  bought  of  the  defendant  W.  D. 
Moore,  on  consignment,  100  bales  of  cotton, 
and  on  the  24tb  day  of  OiKober,  1918,  ad- 
vanced to  said  defendant  on  said  cotton  the 
sum  of  $15,482.46;  on  October  22,  1918,  plain- 
tiff bought  of  defendant  Moore,  on  conaignment, 
a  second  100  bales  of  cotton,  and  on  the  24th 
day  of  October,  1918,  advanced  to  said  Moore 
on  said  cotton  the  sum  of  $15,780.56;  on  the 
11th  day  of  December,  1018,  plaintiff  bought 
of  said  Moore,  on  consignment,  a  third  100 
bales  of  cotton,  and  on  the  14th  day  of  said 
month  advanced  to  him  on  same  tbe  sum  of 
$15,332.36;  said  300  bales  of  cotton  were  class- 
ed and  graded  by  plaintiff  prior  to  delivery  of 
same  and  the  said  cotton  was  delivered  by  de- 
fendant Moore  to  plaintiff,  at  Como,  Tex.,  oo 
tbe  respective  dates  and  on  the  advancements 
above  shown;  the  amounts  advanced  by  plain- 
tiff to  defendant  represent  the  market  price  of 
said  cotton  for  New  York,  March,  1919,  de- 
liveries on  tbe  dates  of  delivery.  By  the  terms 
of  the  contract  made  and  entered  into  be- 
tween plaintiff  and  defendant  Moore  said  de- 
fendant agreed  to  sell  said  300  balea  of  cot- 
ton outright  to  plaintiff  on  or  prior  to  Febru- 
ary 20, 1919,  he  (Moore)  having  option  to  take 
the  price  prevailing  on  any  day  from  date  of 
delivery  to  February  20,  1919,  for  New  Tork, 
March,  1919,  deliveries,  and  plaintiff  agreeing 
to  pay  said  price  therefor.  It  was  further 
agreed  t>etween  said  parties  that  if  the  price  of 
said  cotton  for  New  York,  March,  1919.  de- 
liveries advanced  between  tbe  date  of  delivery 
and  February  20,  1919,  and  defendant  did  not 
desire  to  take  the  price  prevailing  on  said  date 
for  said  cotton,  the  plaintiff  would  make  fur- 
ther advancement  to  him  on  same,  equal  to  tbe 
difference  in  the  amount  advanced  by  plaintiff 
at  time  of  delivery  and  the  advanced  price. 
It  was  further  agreed  between  said  parties 
that  if  tbe  price  of  said  cotton  for  New  York, 
March,  1919.  deliveries,  should  decline  be- 
tween the  date  of  delivery  and  February  20. 
1919,  tbe  defendant  would  reimburse  plaintiff 
in  an  amount  equal  to  the  difference  between 
the  amount  advanced  by  plaintiff  on  said  cot- 
ton and  the  decreased  price,  and  that,  in  the 
event  said  defendant  failed  to  reimburse 
plaintiff,  after  being  requested  so  to  do,  plain- 
tiff had  the  right  and  authority  to  close  out 
the  transactions  and  to  take  the  cotton  at  the 
market  price  for  New  York,  March,  1919,  de- 
liveries, on  said  date. 

"At  the  time  of  the  contract  made  and  en- 
tered into  between  said  parties,  said  defend- 
ant Moore,  tbe  owner  of  said  cottop,  did  not 
desire  to  sell  said  cotton  for  the  market  price 
on  tbe  dates  of  delivery,  but  desired  to  con- 
sign the  cotton  to  plaintiff  and  to  reserve  the 
right  to  sell  tbe  same  outright  to  plaintiff  at 
tbe  value  of  said  cotton  for  New  York,  March 
1010,  deliveries,  on  any  date  to  be  selected  by 
him  from  dute  of  deliveries  to  February  20, 
1019;  plaintiff  desired  to  buy  the  cotton  and 
was  willing  to  take  it  and  pay  the  value  of 
same  on  said  future  date  selected  by  said  de- 
fendant Moore,  with  the  understanding  and 
agreement  between  it  and  said  Moore  that  if 
said  cotton  for  New  York,  March,  1910,  de- 
liveries should  advance  it  would  make  a  fur- 
ther advancement  to  said  Moore,  equal  to  the 
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£fferenc«  In  the  amount  already  advanced  and 
the  increased  price,  and  if  the  market  price 
for  New  York,  March,  1919,  deliveries  on  said 
cotton  should  decline,  that  said  defendant 
Moore  would  reimburse  It  in  an  amount  equal 
to  the  difference  between  the  amount  already 
advanced  and  the  decreased  price. 

"The  plaintiff  made  and  entered  into  the 
agreement  with  said  defendant  Moore  to  ad- 
vance to  him  at  the  date  of  deliveries  the  mar- 
ket value  of  said  cotton  for  New  York,  March, 
1919,  deliveries,  in  consideration  of  the  execu- 
tion and  delfvery  to  it  of  guaranties  by  the  de- 
fendant Como  State  Bank,  guaranteeing  said 
plaintiff  against  any  loss  on  said  cotton  by 
reason  of  the  decline  in  market  value  for  New 
Xork,  March,  1919,  deliveries,  between  the 
dates  of  delivery  and  February  20,  1919." 

On  February  13,  1919,  the  market  prlw  for 
such  deliveries  had  declined  and  the  cotton 
was  then  worth  $4,977.71  (the  amount  sued 
for)  less  than  the  amount  Seay  &  Co.  had 
paid  Moore  on  account  ot  same.  On  said 
February  13,  1919,  Seay  &  Co.  requested 
Moore  to  repay  said  sum  to  them,  and  on  bis 
refusal  to  do  so  "in  accordance"  (quoting) — 

"with  the  contract,  plaintiffs  on  said  date 
(Febmary  13,  1919),  in  the  exercise  of  their 
option,  after  due  notice  to  the  defendant  Moore, 
dosed  out  the  transaction  and  purchased  said 
300  bales  of  cotton  at  the  market  price  of  same 
for  New  lork,  March,  1919,  deliveries,"  ac- 
cording to  which,  as  before  stated,  the  value  of 
the  cotton  was  $4,977.71  less  than  the  sum 
they  had  paid  Moore  on  account  of  same. 

*  During  the  time  mentioned  above  Moore 
was  engaged  In  buying  spot  cotton  on  the 
streets  of  Como,  and  was  a  customer  of  the 
ai^>dUuat  bank.  In  accordance  with  an  ar- 
rangement between  tbem  the  bank  loaned 
Moore  money  to  buy  the  300  bales  of  cotton 
he  sold  Seay  &  Co.,  as  well  as  other  cotton, 
taking  and  retaining  as  security  for  the  loan 
tickets  Issued  to  Moore  evidencing  the  owner- 
ship of  the  cotton.  The  bank  received  the 
money  paid  by  Seay  &  Co.  to  Moore  <h»  ac- 
count of  the  300  bales  of  cotton,  and  credit- 
ed Its  accotmt  against  Moore  with  same. 
During  the  months  of  October,  November,  and 
December,  1918,  Moore  "had  no  resources  and 
no  assets"  (quoting)  "except  the  cotton  he  had 
purchased  with  the  money  of  said  Como 
State  Bank."  "One  J.  A.  Morris  was  cashier 
of  said  bank"  (quoting  further) — 

"during  the  fall  and  winter  of  1918  and  1910, 
and  that  said  bank  through  its  said  cashier, 
acting  within  the  scope  of  his  authority  and  in 
accordance  with  the  agreement  heretofore  set 
oat,  and  for  the  purpose  of  inducing  plaintiffs 
to  purchase  said  300  bales  of  cotton  and  to 
advance  thereon  at  the  dates  of  delivery  the 
current  value  of  same  for  New  York,  March, 
1919,  deliveries,  agreed  to  and  did  execute  and 
deliver  its  guaranties  in  writing  to  plaintiffs, 
guaranteeing  them  against  any  loss  that  might 
accrue  to  them  by  reason  of  the  decline  in  the 
price  of  SOO  bales  of  cotton  below  the  price 
advanced  to  said  Moore  by  plaintiffs;  that  L. 
Carroll  was  the  president  of  said  bank  during 
•aid  period,  and  at  the  time  of  the  transac- 
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tions  above  set  out  was  anxious  for  the  defend- 
ant Moore's  indebtedness  to  said  bank  to  be 
reduced,  and  had  requested  Morris,  the  cash- 
ier of  said  bank,  to  have  said  account  reduced." 

Said  bank  was  directly  Interested  in  the 
sale  of  the  cotton  by  Moore  to  Seay  &  Co.,  and 
the  latter  agreed  to  purchase  same  as  It  did 
"only  upon  condition"  (quoting) — 

"that  the  defendant  Como  State  Bank  execute 
the  guaranties  above  referred  to,  and  that 
defendant  Moore  advised  said  bank  through  its 
cashier  of  plaintiffs'  requirement,  and  that  in 
order  to  get  the  then  market  price  of  said  cot- 
ton based  upon  New  York,  March,  1919,  de- 
liveries to  apply  to  the  indebtedness  due  it  by 
the  defendant  Moore,  acting  through  the  cash- 
ier, executed  and  delivered  said  guaranties  to 
plaintiffs," 

Said  bank  "received"  (quoting) — 

"all  of  the  benefits  of  said  contract,  in  that  it 
received  all  of  the  money  advanced  by  plaintiffs 
on  said  300  bales  of  cotton  and  applied  the 
same  to  the  indebtedness  due  It  by  defendant 
Moore." 

In  accepting  said  guaranties  Seay  ft  Go. 
acted  In  good  faith,  without  any  notice  of 
any  want  of  authority  in  the  bank's  said 
cashier  to  execute  same,  and  that  "said  bank" 
(quoting) — 

"received  the  fruits  and  benefits  of  said  con- 
tract and  retained  them  with  the  full  knowledge 
of  the  circumstances  attending  the  making  of 
the  contract." 

At  the  "time  of  the  execution  of  the  guar- 
anty" b^  said  cashier  the  bank's  board  of 
directors,  as  such,  "were  not  Informed  of 
same,"  but  that  "C  B.  Lynch  and  J.  A.  Mor- 
ris, members"  (quoting) — 

"of  the  board  of  directors  at  the  time  of  the 
execution  of  the  guaranties  had  knowledge 
thereof,  and  that  I*.  Carroll,  president  of  the 
bank,  knew  of  the  heavy  indebtedness  of 
Moore  to  the  bank  and  advised  that  it  be  re- 
duced." 

J.  A.  Dial  and  J.  M.  Melson,  both  of  Sul* 
phur  Springs,  for  appellants. 

Clark  &  Sweeton  and  T.  D.  Stames,  all  of 
Oreenvllle,  for  aiHiellee. 
* 

WIIiIiSON,  C.  J.  (after  stating  the  facts  as 
above).  The  principal  contention  presented  - 
by  the  assignments,  and  the  only  one  It  will 
be  necessary  to  state,  is  that  It  appeared 
from  the  allegations  In  Seay  &  Co.'s  petition 
and  from  the  testimony  that  the  contract  be- 
tween them  and  Moore  was  a  gambling  trans- 
action and  therefore  not  enforceable.  As  sup- 
porting the  contention,  Moore  and  the  ap- 
pellant bank  rely  on  Burney  v.  Blanks,  136 
S.  W.  806,  and  Wolfe  v.  Andrews,  192  S.  W. 
268;  while  Seay  ft  Oo.  rely  on  Heidenhelmer 
V.  Cleveland,  17  S.  W.  624,  and  Smith  v. 
Duncan  (Cont  App.)  209  S.  W.  140,  as  sup- 
porting a  contrary  view.  The  parties,  re- 
spectively, to  tbe  contention  each  Insist  that 


Digitized  by 


Google 


612 


228  SOUTHWBSTBBN  BEPORTEB 


(Tex. 


the  eases  relied  npon  by  the  other  are  plainly 
distinguishable  from  this  one  on  their  re- 
spective facts. 

In  the  Heldenhelmer  Case,  Heldenbetaner 
on  February  1,  1883,  sold  Clerelond  &  0am- 
eron  200,000  pounds  of  bacon  at  10.85  cents 
per  poimd,  to  be  shipped  from  Kansas  City 
on  a  day  In  August,  1883,  to  be  designated  by 
Cleveland  &  Cameron,  and  to  be  paid  for 
by  the  latter  whoi  they  received  the  invoice 
and  bill  of  lading  covering  the  shipment  It 
vras  stipulated  in  the  contract  that  tf  the 
price  of  bacon  advanced  before  Cleveland  & 
Cameron  designated  a  day  in  August  for 
shipping  same,  Heldenhelmer  should  pay 
Cleveland  ft  Cameron  a  sum  repreeoiting  the 
amount  of  the  advance,  and  If  the  price  de- 
clined Cleveland  ft  Cameron  should  pay 
Heldenhelmer  a  sum  representing  the  amount 
of  the  decline.  It  seems  that  validity  of  the 
contract  was  not  questioned  because  of  the 
stipulation  referred  to,  for  the  stipulation 
was  not  discussed  In  any  of  the  opinions  dis- 
posing of  the  appeals  of  the  case.  17  S.  W. 
824;  U  Tex.  Civ.  App.  646,  32  S.  W.  826;  44 
S.  W.  551 ;  92  Tex.  108,  46  S.  W.  80.  The 
contract  was  attacked  on  the  ground  alone 
that  It  appeared  from  its  face  that  a  de- 
livery of  the  bacon  was  not  contemplated  by 
the  parties.  This  contention  was  overruled, 
and  Judgment  establishing  the  validity  of  ttte 
contract  was  rendered  on  the  finding  of  a 
jury  that  a  delivery  of  the  bacon  was  contem- 
plated. We  do  not  regard  the  case  as  of 
value  as  authority  In  the  Instant  case. 

In  the  Smith  Case,  it  appeared  that  Dun- 
can on  November  11,  1912,  sold  and  delivered 
1,188  bales  of  cotton  to  Smith,  who  was  to 
pay  and  did  then  pay  him  about  10  cents  per 
IX)und  therefor,  and  who  agreed.  If  the  price 
of  such  cotton  advanced  before  March  1, 1913, 
to  pay  Duncan  a  sum  representing  the 
amount  of  such  advance  oa  a  day  before  said 
March  1,  to  be  designated  by  Dimcan.  Aftei> 
wards  Dimcan  named  November  27,  1912, 
when  the  cotttm  was  worth  more  than  12 
cents  per  pound,  and  his  suit  against  Smith 
was  to  recover  the  difTerence  between  the  sum 
Smith  had  paid  and  the  value  of  the  cotton 
at  the  advanced  price.  The  Commission  of 
Appeals  held  the  contract  to  be  a  valid  one. 
A  difference  between  that  case  and  this  one, 
it  will  be  noted,  lies  in  the  fact  that  in  that 
one  no  part  of  the  money  paid  by  the  buyer 
to  the  seller  at  the  time  of  the  sale  was  in 
any  event  to  be  paid  bacli  to  the  buyer.  By 
the  terms  of  the  contract  in  that  case  the 
seller  was  to  get  at  least  as  mudi  as  the 
price  thai  paid  him  for  his  cotton,  and  was 
to  get  more  if  the  price  of  such  cotton  ad- 
vanced I>efore  the  time  specified.  It  was  a 
case  where  only  one  of  the  parties,  and  not 
both,  as  In  the  instant  case,  "Jeopardized 
something"  and  therefore  the  transaction  in 
that  case  was  not  within  the  definition  of  a 
wager.    20  Cyc.  921. 

In  the  Bumey  Case^  Blanks,  by  a  contra\:t 


made  February  28,  1908,  bought  133  bales  of 
cotton  of  Bumey  to  be  delivered  in  Hardi, 
1908,  and  boimd  himself  to  pay  and  did  pay 
Bumey  10.80  cents  per  pound  therefor.  The 
contract  c(»italned  a  stipulation  that  If  the 
price  of  such  cotton  should  be  in  excess  of 
10.80  at  any  time  before  April  30,  1908,  Bur- 
ney  should  have  the  right  to  demand  that 
Blanks  pay  him  the  difference,  and  that  if 
the  price  of  such  cotton  was  less  than  10.80 
Bumey  should  pay  Blanks  the  dlller^ice: 
The  cotton  was  actually  delivered  by  Bnmey 
to  Blanks.  It  was  contended  there,  as  It  is 
In  this  case,  that  it  was  the  intention  of  the 
seller  to  sell,  and  of  the  buyer  to  buy,  the 
cotton  at  a  price  to  be  determined  by  the 
market  value  thereof  at  a  future  time,  and 
that  the  payment  then  made  by  the  buyer  of 
the  market  value  of  the  cotton  was  Intended 
merely  as  an  advance  or  partial  payment.  In 
overruling  the  contenti<»  the  Austin  Court 
of  OlTil  Appeals  said: 

"There  is  no  ambiKoity  in  the  terms  of  the 
contract  by  which  the  defendants  agreed  to 
sell  to  the  plaintiff,  and  the  plaintiff  agreed  to 
purchase  from  the  defendants  the  cotton  for  a 
consideration  of  10.80  cents  per  poond.  The 
contract  itself  specifically.  Bpe<^e8  that  as  the 
amount  of  coniideraion  which  plaintiff  was  to 
pay  for  the  cotton,  and  the  further  stipnla- 
tions  contained  in  the  contract  do  not  in  any 
wise  modify  the  Btipalation  referred  to.  Tlie 
other  stipulations  securing  to  each  party  an 
option  to  demtmd  an  additional  settlement  do 
not  prescribe  that  the  amount  paid  as  a  re- 
sult of  such  setUement  shall  be  any  part  of  the* 
consideration  for  the  cotton.  In  fact,  an  ad- 
ditional settlement  under  the  option  conferred 
upon  the  plaintiff  conld  not  result  in  an  addi- 
tional payment  for  the  cotton,  because  such 
payment  would  be  made  by  the  seller  to  the 
purchaser,  instead  of  by  the  purchaser  to  the 
seUer." 

After  holding  that  the  facts  that  the  op- 
tional features  of  the  contract  were  connect- 
ed with  it  and  that  the  cotton  was  actually 
delivered  did  not  relieve  It  of  the  charge  that 
it  was  a  wagering  contract,  the  court  said: 

"In  appellee's  brief  it  seems  to  be  conced- 
ed tliat  in  contracts  of  this  character,  if  the 
parties  have  no  interest  in  the  future  contin- 
gency, upon  the  happening  of  which  one  or 
the  other  is  to  be  paid  a  sam  of  money,  other 
than  the  interest  secured  to  them  by  the  con- 
tract, then  such  contract  is  a  wager,  and  not 
enforceable ;  but  it  la  contended  that  aside  from 
the  optional  feature  of  this  contract,  both  par- 
ties had  an  interest  in  the  subsequent  value  of 
the  thing  sold.  We  are  unable  to  sanction  that 
contention.  The  cotton  having  been  sold  by 
the  defendants  to  the  plaintiff,  and  he  haring 
paid  the  full  consideration  therefor,  the  de- 
fendants were  not  thereafter  interested  in  the 
value  of  the  cotton.  It  no  longer  belonged  to 
them,  but  to  the  plaintiff,  who  had  paid  the 
contract  price  for  it  Hence  it  follows  that, 
after  the  sale  was  made  and  the  cotton  paid 
for,  only  one,  and  not  both,  of  the  parties,  had 
an  interest  in  its  subsequent  value,  except  as 
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amch  Interest  waa  created  by  the  optional  fea- 
ture of  the  contract." 

In  the  Wolfe  Case,  Wolfe  In  his  petition 
s«t  out  the  contract  he  sued  on,  from  which 
It  appeared,  as  explained  by  the  allegations 
tn  the  petition,  that  on  December  28,  1910, 
lae  bought  1,600  bales  of  cottcm  of  Andrews  | 
WLt   14.30  cents  per  pound,  and  agreed  that 
.Andrews,  by  giving  him  notice,  might  fix  the 
price  thereof  at  the  price  prevailing  at  any 
time  thereafter  before  March  1,  1911,  be  to 
pay  Andrews  the  difference  If  the  price  in 
2<few  Orleans  was  then  In  excess  of  15.14  cents 
per  pound,  and  Andrews,  If  he  bad  not  ex- 
ercised the  option  given  him,  to  pay  Wolfe 
the  difference  If  the  price  at  that  place  on 
Mardi  1,  1911,  was  less  than  16.14  cents  per 
pound,  and  then  alleged,  among  other  things, 
that  the  cotton  was  delivered  to  him,  and  that 
on  December  29,  1910,  he  advanced  Andrews 
^18,014.99   on   account   thereof;    that   the 
price  of  the  cotton  was  not  fixed  by  tflie 
terms  of  the  contract  because  Andrews  was 
not  willing  to  sell  at  the  price  then  prevail- 
ing ;    that  Andrews  did  ,not  exercise  the  op- 
tion he  had  to  fix  the  price  before  Mardi  1, 
1911;    and  that  on  that  day  the  cotton  was 
worth  In  New  Orleans  $5,193.92  less  than  the 
■urn  he  advanced  on  it    On  the  appeal  pros- 
ecuted by  Wolfe  from  a  Judgment  sustaining 
a.  demurrer  to  his  petition  on  the  ground  that 
the  contract  sned  on  was  a  wagering  contract, 
the  Dallas  Court  of  CivQ  Appeals,  affirming 
the  Judgment,  0ld: 

"We  are  of  the  opinion  that  the  contract  re- 
lied on  is  a  wagering  one  and  one  upon  which 
no  recovery  can  be  had.  In  support  of  this 
holding  we  rely  on  the  case  of  Bnmey  v. 
Blanks,  136  S.  W.  806,  in  which  case  a  writ  was 
denied  by  our  Supreme  Court.  The  principle 
annonnced  therein  we  think  clearly  in  point, 
and  settles  this  case  against  appellant." 

If  there  Is  a  material  difference  between 
the  Bumey  and  Wolfe  Cases  and  this  one,  it 
must  lie  in  the  fact  that  in  those  cases  the 
sales,  as  determined  on  the  appeals,  were 
completed  ones  at  the  time  the  cotton  was 
delivered,  for  a  consideration  then  fixed  and 
not  dependent  on  the  price  of  such  cotton  In 
the  future,  whereas  in  this  one,  as  found  by 
the  trial  coiurt,  the  sale  was  "on  consignment" 
onder  a  contract  in  which  Moore  agreed  to 
sell  the  cotton  "outright"  to  Seay  &  Co.  "on 
or  prior  to  February  20,  1919."  When  the 
testimony  is  looked  to  to  see  what  the  trial 
court  meant  by  the  finding,  it  is  seen  at  once 
that  he  ooiUd  not  have  meant  a  sale  different 
from  those  In  the  Bnmey  and  Wolfe  Cases; 
for  In  this  case,  as  in  those,  the  seller  sold 
and  delivered  the  cotton  to  the  buyer,  who 
bought  and  at  the  time  of  the  delivery  "paid" 
or  "advanced"  (the  witnesses  used  both  words 
as  meaning  the  same  thing)  the  price  then 
prevailing  for  such  cotton;  and  in  those  cas- 
es, as  in  this  one,  the  parties  agreed  that  if 
the  price  of  such  cotton  should  advance  be- 
ton  a  named  time  the  buyer  would  pay  the 


seller  the  difference,  and  If  it  declined  the 
seller  would  pay  the  buyer  the  difference; 
and  In  this  case,  as  in  those  cases,  the  title 
to  the  cotton  iiessed  to  the  purchaser  when 
it  was  delivered  to  him.  The  last  statement 
is  made  In  the  face  of  the  testimony  of  Seay 
&  Co.'s  general  manager  that  the  title  to  the 
cotton  remained  In  Moore  after  Seay  &  Co. 
bought  it,  because  it  appeared  from  bis  testi- 
mony and  other  uncnntra dieted  testimony 
that  the  cottnt  was  sold  and  delivered  to 
Seay  &  Co.  to  use  as  they  saw  fit  to  use  It, 
and  that  they  at  once,  when  It  was  delivered 
to  them,  uaed  It  to  fill  contracts  they  had 
with  other  parties. 

We  think  there  is  ho  escaping  the  conclu- 
sion that  If  the  contracts  In  the  Bumey  and 
Wolfe  Oases  were  unenforceable  because 
wagering  contracts,  the  one  In  this  case  is 
unenforceable  for  a  like  reason.  Ther^ore, 
if  we  follow  the  rulings  in  those  cases,  we 
must  hold  the  contract  in  question  here  to  be 
a  wagering  contract  and  unenforceable.  Ihe 
Supreme  Court  having  refused  to  grant  the 
writ  of  error  applied  for  in  the  Bumey  Case, 
and  so  approved  the  conclusions  readied 
therein,  we  feel  bound  to  follow  Its  lead,  as 
the  court  did  in  the  Wolfe  Case.  Hence  the 
Judgment  will  be  reversed  so  far  as  It  Is 
against  Moore  and  the  Como  State  Bank,  and 
Judgment  will  be  here  rendered  that  Seay 
&  Co.  take  nothing  by  their  suit  against  them. 

Associate  Justice  UODGES  does  not  concur 
In  the  disposition  made  of  the  appeaL  Ue 
thinks  the  contract  was  a  valid  one,  and  in 
a  8q)arate  opinion  will  state  his  reasons  for 
thinking  the  Judgment  should  be  affirmed. 

HODOBS,  J.  (dissenting).  There  is  no  dis- 
agreement about  the  facts  of  this  case  as 
found  and  filed  by  the  trial  court  We  differ 
only  as  to  the  character  of  contract  evldraiced 
by  those  facts  and  the  construction  that 
should  be  placed  upon  it 

The  question  Is,  Do  the  facts  establish  a 
contract  by  which  the  parties  wagered  some- 
thing? A  wager  contract  is  thus  defined  by 
the  author  of  20  Cyc.  p.  921: 

"A  wager  is  a  contract  by  which  two  or 
more  parties  agree  that  a  certain  sum  of  mon- 
ey or  other  thing  of  value  shall  be  paid  or  de- 
livered to  one  of  them  upon  the  happening  of 
an  uncertain  event;  it  implies  that  each  of  the 
parties  shall  jeopardize  something  and  have  a 
chance  to  gain  something,  or  to  recover  the 
stakes  or  thing  bet  or  wagered  upon  the  deter- 
mining of  the  contingent  or  uncertain  event  in 
his  favor;  hence  is  a  form  of  gambling." 

Keeping  that  definition  in  view,  did  the 
buyers  and  the  seller  in  this  Instance  hazard 
something?  In  other  words,  did  each  take  a 
chance  of  losing  something  for  which  he  was 
to  get  no  equivalent,  or  of  gaining  something 
for  which  he  was  to  give  no  return?  If  they 
did,  then  this  contract  cannot  be  enforced. 
But  if  the  facts  show  a  contract  for  the  sale 
of  cotton  at  a-  price  to  be  determined  by  the 
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state  of  the  market  on  some  future  date  and 
providing  for  an  advancement  of  what  the 
parties  contemplated  might  be  only  a  part 
of  the  purchase  price,  then  this  agreemetit  is 
not  a  wager  contract  This  discussion  can  66 
abbreviated  by  first  distinguishing  the  facts 
before  us  from  those  Involved  in  the  cases 
cited  in  the  majority  opinion  as  sustaining 
the  Judgment  of  reversal. 

In  Buruey  v.  Blanks  the  contract  was  In 
w'rltlng  and  contained  this  provision: 

"The  said  James  O.  Blanks  has  this  day 
bought  from  the  said  J.  O.  Bumey  et  al.,  about 
200  bales  of  cotton  to  be  delivered  at  Lockhart, 

Texas,  not  later  than  the  day  of  March, 

1908,  by  said  Barney  et  al.,  for  which  said  cot- 
ton said  Blanlcs  agreet  and  tnad*  himtelf  to 
pay  ihe  mm  of  10.81  cents  per  p(»tnd  itraight." 
(Italics  mine.) 

Then  followed  other  provisions  of  the  con- 
tract, giving  to  the  parties  the  right  to  call 
for  additional  settlements  based  upon  the 
fluctuations  of  the  market  thereafter.  The 
provisions  whidi  followed  the  extract  quoted 
clearly  indicated  that  the  parties  were  In- 
tending to  gamble  on  the  market  price  of 
cotton.  Chief  Justice  Key,  who  wrote  the 
opinion  in  that  case,  held  that  by  the  terms 
of  that  written  agreement  there  was  a  sale 
of  the  cotton  at  the  price  stated — ^10.81  cents 
per  pound;  that  this  was  the  real  and  the 
only  consideration  to  be  paid  by  the  buyer  for 
the  transfer  of  the  title;  and  that  the  addi- 
tional settlements  provided  toe  in  subsequent 
portions  of  the  contract  wbich  the  suit  at- 
tempted to  enforce  were  independent  of  the 
purchase  price.  Those  stipulations,  while  in- 
corporated in  the  same  writing  with  the  con- 
tract of  sale,  formed  no  part  of  the  considera- 
tion for  the  sale.  At  the  time  of  the  sale 
there  was  a  full  settlement  as  to  the  pur- 
chase price,  and  the  additional  settlements 
called  for  based  upon  subsequent  fluctuations 
of  the  market  were  without  consideration  and 
evidenced  a  purely  speculative  enterprise.  I 
fully  concur  in  the  oondosion  that  thos*  pro- 
visions were  Illegal. 

In  Wolfe  V.  Andrews  tbe  contract  was  evi- 
denced by  a  letter,  wtaidi  is  as  follows: 

"Mr.  H,  G.  Andrews,.  Winnsboro,  Texas- 
Dear  Sir:  We  confirm  purchase  from  yon  this 
day  through  Mr.  Will  Rash,  Sulphur  Springs, 
Texas,  of  tbe  following  cotton:  Sixteen  him- 
dred  (1,600)  bales  of  cotton  at  14.39<,  basis 
middling,  based  on  March  New  Orleans  at 
15.14^,  your  option  of  fixing  the  price  during 
market  hours  at  any  time  between  now  and 
March  1,  1011,  by  giving  notice  to  us  of  the 
time  you  select  to  fix  the  price.  It  is  under- 
stood that  at  the  time  yon  select  to  fix  the 
price  if  March  New  Orleans  is  above  15.14^ 
we  will  pay  you  the  difference,  but  if  March 
New  Oi-leans  is  below  15.14!!  you  will  pay 
tbe  difference.  Please  confirm  the  sale  by 
signing  and  returning  the  attached  copy  ci 
this  letter.     Tours  very  truly." 

Here,  as  in  the  other  case.  It  is  expressly 
stated  that  tbe  buyer  purchased  1,600  bales  | 


of  cotton  at  a  fixed  price,  14.39  cents,  basis 
middling.  By  the  terms  of  that  contract  the 
purchase  price,  the  sole  c<»sideratlon  for  tbe 
transfer  of  the  title,  was  definitely  named. 
Chief  Justice  Balney,  who  rendered  the  opin- 
ion in  that  case,  properly,  I  think,  placed 
it  in  the  same  class  with  Bumey  v.  Blanks, 
and  his  ruling  was  governed  by  the  same  prin- 
ciples of  law.  In  this  case  the  facts  are  mate- 
rially difl^erent.  Here  the  seller,  Moore,  wa.< 
unwilling  to. take  the  then  prevailing  market 
price  for  his  cotton,  and  no  price  was  agreed 
upon.  They  agreed,  as  they  had  a  legal 
right  to  do,  that  the  price,  the  true  considera- 
tion for  tbe  sale,  should  be  determined  by  tbe 
market  on  a  date  to  be  selected  by  the  seller 
between  the  delivery  of  the  cotton  and  Feb- 
ruary 20  follovrlng.  At  that  time  neither 
party,  of  course,  knew  what  that  price  would 
be,  but  agreed  that  whatever  it  was  should 
constitute  the  purchase  price  to  t>e  paid  for 
the  300  bales  of  cotton  actually  delivered. 
Moore  b^ieved  the  price  would  advance,  and 
tie  wanted  the  benefit  of  the  increase.  Seay 
&  Co.  might  have  been  indifferent  as  to 
whether  there  was  an  advance  or  not,  because 
they  could  protect  themselves  against  an  ad- 
vance by  holding  the  cotton  till  tbe  time 
Moore  elected  to  fix  tbe  price  and  then  sell 
on  that  market,  or  they  might  continue  to 
hold  It  for  a  better  market  The  cotton  was 
theirs  to  dispose  of  as  they  saw  proper. 
Mo<ne,  however,  wanted  a  part  payment 
equal  to  the  value  of  the  cotton  at  the  time 
of  delivery.  Seay  &  Co.  were  willing  to  nuUe 
that  advance  payment  provided  they  were 
protected  against  a  possible  decUne  which 
would  render  the  cotton  delivered  an  insuffi- 
cient security  for  reimbursement  for  an  over- 
payment While  they  did  not  contract  to 
hold  the  cotton  as  security  for  a  debt,  they 
had  a  right 'to  hold  It  for  their  own  benefit 
In  the  event  of  a  decUne  in  the  market  below 
the  sum  advanced  to  Moore,  their  only  pro- 
tectiixi  against  losing  the  excess  would  be 
Moore's  personal  liability.  Seay  &  (3o.  were 
unwilling  to  rely  upon  that  liability  alone. 
They  required  Moore  to  return  upon  demand 
any  sums  advanced  in  excess  of  the  market 
price  on  a  given  date,  and  also  required  the 
bank  to  guarantee  that  Moore  would  perform 
that  agreement  I  see  nothing  illegal  in  that 
transaction.  That  stipulation  riiould  be  treat- 
ed as  a  protection  against  an  excessive  ad- 
vance payment,  and  not  as  a  gamble  on  the 
market 

Tbe  fact  that  Seay  &  Co.  advanced  to 
Moore  on  the  dates  of  delivery  the  then  mar- 
ket value  of  tbe  cottcm  is  of  no  importance, 
except  as  a  circumstance  to  be  considered  in 
determining  whether  or  not  the  sum  then  ad- 
vanced was  the  real  and  only  consideration 
for  the  sale.  If  t^e  facts  show  that  it  was 
tbe  only  omslderation  for  the  sale,  then  this 
case  cannot  be  distinguished  from  Wolfe  v. 
Andrews  and  Bumey  v.  Blanks,  and  should 
be  disposed  of  in  the  same  manner.    Bat  If 
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that  sum  did  not  represent  the  true  and  full 
consideration  which  Moore  might  thereafter 
hare  a  right  to  demand  for  the  sale,  this  case 
Is  distinguishable  from  those  above  referred 
to.  The  trial  Judge  expressly  finds  that  this 
was  not  the  full  consideration,  and  his  find- 
ing has  been  approved  and  adopted  by  this 
court.  Let  us  suppose  that  only  half  of  the 
market  price  had  been  paid  over  to  Moore 
at  the  time  this  delivery  was  made,  with  the 
same  agreement  as  to  the  ultimate  sale  price 
and  the  same  stipulations  for  the  protection 
of  Seay  &  Go.  against  a  decline ;  could  it  be 
said  that  the  contract  would  then  be  within 
the  same  legal  class  with  the  cases  Just  re- 
ferred to?  The  term  "advance,"  used  by  the 
trial  Judge  in  that  connection,  imports  an 
incomplete  settlement  as  to  the  consideration 
for  the  sale;  it  implies  tb&t  there  is  some- 
thing to  follow  which  must  be  considered  in 
determining  the  price  to  be  paid  for  the  cot- 


ton.   If  at  the  time  of  delivery  Seay  &  Co.,|of  purchase  would   arise   only  from  their 


had  advanced  on  the  purchase  price  a  sxun 
in  excess  of  what  the  cotton  was  worth  ac- 
cording to  the  market  price  on  the  final  day 
of  settlement,  then  clearly  they  would  have  a 
right  to  claim  from  Moore  reimbursement  to 
the  extent  of  the  overpayment.  This  right 
could  be  asserted  even  without  any  express 
agreement  to  that  effect  The  law  would  Im- 
ply a  promise  on  the  part  of  Moore  to  return 
what  he  had  received  in  excess  of  what  he 
had  agreed  to  take  for  the  cotton.  If  the 
findings  of  the  trial  court  are  to  be  given 
their  proper  construction,  the  parties  did  not 
fix  the  sale  price,  and  there  was  no  agree- 
ment that  this  advancement  should  determine 
the  price.  If  upon  the  terms  of  this  sale  the 
law  would  imply  a  promise  to  reimburse  the 
buyers  for  an  excessive  advancement,  then 
it  cannot  be  contended  that  the  contract  was 
tainted  by  incorporating  an  express  promise 
to  that  effect 

In  the  cases  above  referred  to  the  contracts 
of  sale  were  such  that  no  refund  could  have 
been  claimed  by  the  buyers  in  the  event  of 
a  decline  In  the  market  price,  without  an 
agreement  to  that  effect.  The  actual  sale 
price  had  been  definitely  fixed  and  paid,  and 
there  could  be  no  other  legal  grounds  for  de- 
manding a  refund.  It  is  that  feature  which 
should  be  considered  in  distinguishing  this 
case  from  those  upon  the  facts.  Let  us  con- 
cede that  the  ultimate  loss  or  gain  of  the  par- 
ties to  this  contract  in  profits  was  to  be  deter- 
mined by  the  fluctuations  tu  the  market  price 
of  the  cotton.  That  alone  is  not  decisive  of 
the  legality  of  the  contract  In  a  contract  to 
seU  cotton  at  a  fixed  price  for  actual  de- 
livery in  the  future,  or  in  one  to  seU  cotton 
actually  delivered  at  a  price  to  be  fixed  by 
the  market  on  some  future  date,  the  loss  or 
gain  is  determined  by  the  same  contingencies 
— ^tbe  fluctuations  in  the  market  price;   yet 


Bucta  agreements  are  not  gambling  contracts. 
The  legality  of  a  contract  is  not  to  be  tested 
by  the  peciuilary  consequences  to  the  parties, 
but  by  the  character  of  the  obligations  creat- 
ed and  the  consideration  upon  which  those 
obligations  rest  It  may  be  said  that  in  the 
last  illustration  just  used,  where  the  price 
Is  to  be  fixed  by  the  future  state  of  the  mar- 
ket the  buyer  would  take  no  chance  of  los- 
ing, and  for  that  reason  the  contract  would 
not  subject  him  to  any  hazard.  In  this  case 
Seay  &  Go.  took  no  chance  of  losing  by  an 
advance  in  the  price  of  cotton.  They  had  a 
right,  under  the  terms  of  this  contract  to 
hold  it;  and  I  recall  nothing  In  this  record 
which  indicates  that  they  did  not  hold  It 
Had  they  done  so  and  cotton  had  advanced 
to  a  price  named  by  Moore,  they  would  pay 
him  only  wlmt  the  cotton  they  then  had  on 
hand  was  actually  worth.  The  hazard  of 
having  to  pay  a  price  higher  than  at  the  time 


voluntary  conduct  In  disposing  of  the  cotton 
upon  a  different  market 

In  my  Judgment  this  case  falls  within  the 
rule  Applied  by  the  Supreme  Codrt  in  Helden- 
helmer  v.  Cleveland,  and  by  the  Commission 
of  Appeals  in  Smith  v".  Duncan,  both  of  which 
are  referred  to  In  the  opinion  of  Chief  Jus- 
tice Willson.  In  the  case  of  Heidenhelmer  v. 
Cleveland  the  facts  are  admitted  to  be  prac- 
tically the  same  as  those  here  under  con- 
sideration. In  the  trial  court  a  peremptory 
instruction  told  the  Jury: 

"That  the  contract  was  void  upon  its  face 
as  contrary  to  public  policy,  and  that  the  lat- 
t»  clause  thereof  gave  the  right  to  either 
party  to  close  the  transaction  by  sight  draft 
on  the  other,"  etc.,  "and  consequently  that 
they  would  return  a  verdict  for  the  defendant" 

— which  the  Jury  did.  The  objection  to  that 
contract,  that  it  was  contrary  to  public  policy 
because  it  was  a  mere  gamble  on  the  maritet, 
was  broad  enough  to  Include  all  forms  of 
gambling  agreements,  and  was  specific  enough 
to  draw  the  attention  of  the  court  to  any 
form  of  gambling  disclosed  on  the  face  of  the 
contract  Itself.  In  reversing  the  Judgment 
the  Supreme  Court  held,  in  effect,  that  if  the 
parties  contemplated  an  actual  delivery  of 
the  subject-matter  of  the  contract  it  was 
not  illegal.  The  fact  that  the  Supreme  Court 
discussed  only  the  question  of  delivery  may 
be  justified  as  easily  upon  the  ground  that  it 
considered  that  issue  the  only  debatable  one 
as  upon  the  ground  that  the  writer  of  the 
(pinion  overlooked  another  equally  serious 
vice  in  the  contract  It  is  also  held  ia  that 
case  that  a  contract  susceptible  of  two  con- 
structions will  not  by  preference  be  given  the 
construction  which  will  make  it  illegal. 

My  conclusion  is  that  the  Judgment  in  this 
case  should  have  been  affirmed. 
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UNITED  STATES  FIDELITY  &  GUAR< 
ANTY  CO.  V.  NELSON.    (No.  7980.) 

(Court  «t  CiTa  Appeals  of  Texas.   Galreston. 
Jan.  18,  1921.) 

1.  Master  and  servant  «=»3SS(I)— Compeasa* 
tlon  not  allowed,  unless  employi  Incapaeitat- 
ed  for  at  least  one  week. 

Uader  Acta  1917,  c.  108,  pt.  1,  f  6  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  S240— 8). 
DO  compensadon  can  be  paid  an  empl076  for 
an  injury  which  does  not  incapacitate  the  em- 
plor6  for  at  least  one  week. 

2.  Insurance  «=>646(i)— Insurance  of  oenpen- 
satlon  essential. 

As  nnder  the  Employer's  liability  Act,  pt. 
1,  f  3  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  62461)  and  pt.  4,  {  2  (article  6246yyyy), 
employes  of  subscribers  have  no  right  of  action 
against  their  employer,  but  are  remitted  for 
recovery  to  the  association  created  by  law  or 
the  insurance  company  carrying  the  risk  In- 
TOlved,  it  is  essential  to  recovery  against  an 
insurance  company  by  an  employ^  to  show  that 
such  insurer  waa  carrying  the  risk. 

Appeal  from  Qalvestoq  County  Court ;  Ceo. 
Q.  McOracken,  Judjire. 

ProcGedlng  by  Olaf  Nelaon  under  the  Em- 
ployer's liability  Act  againat  the  United 
States  Fidelity  ft  Guaranty  Company  for 
compensation  for  Injuries  aoddentaliy  suffer- 
ed by  plalntlfT,  an  employe.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Hunt  &  Teagle,  of  Houston,  for  appellant 
O.  S.  Tork,  of  Galveston,  tor  appellee. 

GRAVES,  J.  In  this  cause  appellee.  Nel- 
son, was  given  a  verdict  and  Judgment 
against  appellant,  United  States  Fidelity  & 
Guaranty  C!ompany,  for  $450  as  compensa- 
tion, imder  tbe  Texas  Employers'  Liability 
Act  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
6246ti-5246zzzz)  for  injuries  alleged  to  bave 
been  accidentally  suffered  by  him  while  em- 
ployed by  tbe  Sea  Board  Transportation 
Company  at  Galveston. 

[1]  An  examination  of  the  record  upon  ap- 
peal discloses  at  least  two  fatal  omissions: 
First,  there  was  no  allegation  in  his  petition 
that  Nelson  was  either  partially  or  totally 
Incapacitated  for  a  period  of  at  least  one 
week,  or  for  any  specified  length  of  time; 
second,  there  was  no  proof  that  appellant. 
United  States  Fidelity  ft  Guaranty  Company, 
had  insured  the  payment  of  any  compensa- 
tion to  him  as  such  employe.  Section  6, 
part  1,  of  the  Compensation  Act  specifically 
provides  that  no  compensation  shall  be  paid 
for  nn  Injury  that  does  not  incapacitate  the 
employe  for  a  period  of  at  least  one  week. 
Vernon's  Ann.  Civ.  St  Supp.  1918,  nrt.  5246 
—8 ;  Acts  1917,  ch.  103,  pt.  1,  |  6. 


HI  By  section  S,  part  1  (Vernon's  Sayles* 
Ann.  C^v.  St  1914,  art  62461),  and  section  2, 
IMurt  4  (article  5246yyyy)  of  the  act,  the  em- 
ployes of  subscribers  have  no  right  of  action 
for  damages  against  their  employers,  but 
are  remitted  for  a  recovery  of  the  compensa- 
tion provided  for  solely  to  the  asBodatioD 
created  by  the  law,  or  the  insurance  company 
carrying  the  risk  involved;  It  necessarily  fol- 
lows that  no  recovery  could  be  had  against 
a  company  not  shown  by  tbo  evidence  to 
have  sustained  any  such  relation,  as  was  the 
situation  with  reference  to  appellant  here. 

The  Judgment  is  reversed,  and  tb»  cause 
remanded. 

Reversed  and  remanded. 


TWIN  CITY  CO.  et  al.  v.  BIRCHFIELD. 
I  (No.  8567.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Feb.  6,  1921.     Rehearing  Denied 

March  6,  1921.) 

i.  Injunction    «=>I48(2)— Bond    should    have 

boon  In  double  amount  of  debt  collection  of 

which  sought  to  be  enjoined. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 

art.  4650,  in  suit  to   restrain  collection  of  a 

debt  on  notes,  given  for  the  price  of  machinery. 

and   amounting   to  approximately  $3,200,    two 

bonds  given  by  plaintiff,  the  first  in  the  sum 

of  $1,000.   the  second  in  tbe  sum  of  $3,000, 

were     insufficient;    under    the    statute    bond 

should  have  been  given  in  douUe  the  amount 

of  the  debt. 

2.  Courts  <&=>480( I)— Equity  will  not  ordinari- 
ly Interfere  between  courts  of  oo-ordiaate 
Jurisdiction. 

As  between  courts  of  co-ordinate  Jurisdic- 
tion, courts  of  equity  will  not  ordinarily  in- 
terfere by  way  of  injunction  in  the  absence  of 
special  circumstances  presenting  ground  for 
equitable  relief;  the  general  rule  being  that 
as  between  such  courts  the  one  first  acquiring 
jurisdiction  of  the  subject-matter  of  an  action 
is  permitted  to  retain  it  to  the  end. 

3.  Injunction  «=932— Plaintiff  held  not  entitled 
to  restrain  prosecution  of  suit  la  other 
county. 

Where  all  the  grounds  alleged  by  plaintiff 
as  basis  tor  writ  of  injunction  against  suit  to 
collect  a  debt  on  notes  given  for  machinery 
bought  by  him  of  defendants  were  available  as 
defenses,  either  in  a  suit  of  a  defendant  against 
plaintiff  pending  in  the  court  of  another  coun- 
ty, or  in  plaintiff's  suit  against  another  de- 
fendant pending  in  a  federal  court  plaintiff 
was  not  entitled  to  writ  of  injunction  restrain- 
ing the  first-mentioned  defendant  from  prose- 
cuting his  suit  in  the  court  of  another  coaoty. 

Appeal  from  District  Court  Dallas  Coan- 
ty ;  E.  B.  Muse,  Judge. 

Suit  by  J.  T.  Blrchfleld  against  the  Twin 
City  Company  and  another.    From  Judgment 
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for  plaintiff  granting  temporary  Injnnctlon, 
defendants  appeal.  Reversed,  and  temporary 
injunction  dissolved. 

Burgees,  Bnrgess,  Glirestnian  &  Brundidge, 
of  Dallas,  for  appellants. 

Walker  &  Baker,  of  Cleburne,  and  Crane  & 
Orane,  of  Dallas,  for  appellee. 

TALBOT,  J.  This  ault  was  broogtat  by 
appellee,  J.  T.  Blrchfleld,  against  Twin  City 
Oompany,  a  corporation,  and  R.  B.  George, 
In  tbe  district  court  of  Dallas  county,  Tex., 
to  recover  damages  for  an  alleged  breach  of 
'^VTranty  growing  out  of  the  purchase  of  cer- 
tain machinery  and  to  restrain  tbe  defend- 
ant B.  B.  George,  by  writ  of  injunction,  from 
tbe  farther  proeecntion  of  a  suit  on  notes 
SlTen  by  appellee  for  purchase  of  the  ma- 
dilnery  mentioned,  which  suit  was  filed  and 
then  pending  in  the  district  court  of  Harris 
county,  Tex.  A  temporary  injunction  was 
granted,  and  appellant  R.  B.  George  filed  a 
motion  to  dissolve  the  same,  whlcb  was 
beard  by  the  court  op  the  20tb  day  of  No- 
vember, 1920,  and  in  all  things  overruled: 
whereupon  appellant,  in  open  court,  duly 
excepted  and  gave  notice  of  appeal  to  this 
court,  and  the  action  of  the  trial  court  In  re- 
fusing to  dissolve  such  injunction  is  now  be- 
fore this  court  for  review. 

The  petition  alleges  that  on  April  26,.  1919, 
the  appellant  George,  and  B.  P.  Clark,  as 
agents  of  the  Twin  City  Company,  proposed 
to  sell  to  the  appellee,  Blrchfleld,  an  oU 
burning  engine;  that  as  an  inducement  for 
appellee  to  buy,  George  and  CSark  stated 
that  the  engine  would  pull  the  appellee's  sep- 
arator much  easier  than  the  steam  engine 
with  which  the  separator  was  then  being 
operated;  that  a  boy  conld  operate  the  oil 
bunUng  engine  and  that  it  would  not  be  nec- 
essary to  have  a  high-priced  man  for  that 
purpose;  that  the  pll  burner  could  be  oper- 
ated on  60  gallons  of  oil  a  day,  based  on  10 
hours'  steady  run,  and  that  it  would  run  the 
appellee's  separator  with  all  the  grain  the 
separator  would  take.  The  petition  further 
alleges  that  the  appellant  R.  B.  George  rep- 
resented to  tbe  appellee  that  the  gears  of  tbe 
oU  burner,  whidi  they  proposed  to  sell  to 
appellee,  were  steel  cut  and  that  there  was 
no  possible  chance  for  the  engine  to  give  any 
trouble;  that  the  engine  would  not  get  hot 
enough  for  water  to  boll  in  the  radiator,  and 
would  bum  coal  oil,  or  any  other  low-grade 
fuel  that  any  other  engine  would  bum ;  that 
appellee  demanded  that  a  written  contract  be 
entered  Into,  to  the  effect  that  the  said  en- 
gine would  operate  his  said  separator  suc- 
cessfully in  all  kinds  of  grains;  that  the 
said  R.  B.  George  replied  that  he  would  put 
such  a  guaranty  in  the  contract ;  that  plain- 
tiff upon  that  promise  and  believing  that  the 
guaranty,  as  broad  and  as  comprehensive  as 
th^Ir  representations,  would  be  put  In  the 
contract,  stated  to  him  tbat  upon  those  con- 
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,  dltions  he  would  buy  said  engine,  and  there- 
upon executed  a  written  contract  for  tbe 
purchase  of  said  machinery. 

Plaintiff  further  averred  that  he  had  been 
dealing  with  the  said  Twin  City  Oompany 
through  the  said  R.  B.  George  for  a  long 
while;  that  he  knew  them  well,  as  he  be- 
lieved, and  had  confidence  in  their  state- 
ments, and  that  for  this  reason  he  did  not 
carefully  scrutinize  the  written  contract 
which  he  was  assured  by  the  defendant  R.  B. 
George  would  contain  all  of  the  stlpulatlODS 
and  agreements  entered  into  preceding  Its  eX' 
ecution,  and  all  of  the  representations  inade 
by  him  and  the  &ald  Clark;  that  in  pursu- 
ance of  the  terms  of  the  said  contract  the 
plaintiff  gave  to  the  said  George  and  dark 
his  check  for  $250  to  pay  for  the  freight  at 
the  time  he  signed  said  contract,  and  they 
agreed  to  sel)  to  him  an  oiglne  which  they 
had  upon  the  sales  room  floor  at  Dallas; 
that  In  pursuance  of  the  terms  of  the  con- 
tract, he  (appellee)  executed  bis  two  notes 
for  |1,300  each,  payable  to  the  Twin  aty 
Company,  one  due  on  the  1st  day  of  Octo- 
ber, 1919,  and  the  other  on  tbe  Ist  day  of 
October,  1020,  both  of  which  notes  bore  in- 
terest at  the  rate  of  8  per  cent,  per  annum ; 
that  he  was  an  e.'cperlenced  threshing  ma- 
chine man,  and  was  so  experienced  on  tbe 
date  when  the  engine  was  delivered  to  him ; 
that  be  attempted  to  operate  this  new  engine 
delivered  to  him,  but  he  found  tliat  It  was 
entirely  InsuflJcient,  and  would  not  move  the 
separator  from  point  to  point,  as  it  waa  or- 
iginally designed  to  do,  with  any  degree  of 
speed,  nor  would  It  operate  the  separator  at 
exceeding  about  one-half  o!  its  capacity ;  that 
plaintiff  applied  to  the  defendants  for  an  ex- 
pert to  operate  same  until  it  could  be  made 
to  do  the  work  that  it  was  warranted  to  do ; 
that  the  expert  came,  hut  it  could  not  be 
made  to  fulflU  its  guaranty ;  that  half  work 
was  all  that  It  would  do  under  the  most  fa- 
vorable circumstances. 

Appellee  further  alleged  that  the  two  notes 
above  described  are  now  claimed  by  R.  B. 
George,  but  that  as  plaintiff  Is  Informed  and 
believes,  they  are  the  property  of  the  Twin 
City  Oompany;  that  the  said  R.  B.  George 
has,  in  bis  own  name,  brought  suit  thereon 
against  plaintiff  in  the  district  court  of  Har- 
ris county,  Tex.,  to  plalntUTs  great  damage, 
and  that  unless  restrained  by  injunction  the 
plaintiff  will  be  compelled  to  try  out  the  va- 
lidity of  the  said  notes  and  the  fact  of  their 
ownership  In  said  Harris  county  district 
court.  Plaintiff  avers  that  the  transfer  of 
the  said  notes  to  said  B.  B.  George  was 
fraudulent  and  was  made  for  the  purpose  of 
enabling  the  said  R.  B.  George  to  bring  suit 
thereon  in  his  own  name,  but  for  the  benefit 
of  the  said  Twin  City  Company;  that  by 
bringing  said  suit  at  Houston,  Harris  coun- 
ty, Tex.,  which  is  some  300  miles  distant 
from  plaintiff's  home,  plaintiff  would  be  at  a 
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great  disadvantage  in  making  his  defense 
and  would  be  thereby  prevented  from  mak- 
ing and  prosecuting  bis  claim  for  damages 
berein;  that  he  had  been  damaged  in  the 
smn  of  $2,515.32,  for  which  he  prayed  judg- 
ment, together  with  judgment  for  $250 
freight  bill  and  the  value  of  the  engine  which 
he  gave  to  Twin  City  Company,  to  wit,  the 
sum  of  $1,200,  and  for  judgment  canceling 
the  notes  given  at  the  time  he  purchased  said 
machinery;  also,  that  the  defendant  R.  B. 
George  be  enjoined  and  restrained  from  the 
further  prosecution  of  his  suit  on  said  notes 
in  Barrls  county,  Tex.,  and  that  he  be  com- 
pelled to  answer  what,  If  any,  interest  he  had 
in  said  notes  and  how  he  acquired  same. 
The  Judge  of  the  Forty-Fourth  judicial  dis- 
trict court  of  Dallas  county,  Tex.,  indorsed 
upon  said  petition  his  fiat,  directing  the  clerk 
of  the  district  court  to  issue  the  writ  of  in- 
junction prayed  for  upon  the  plaintiff  giving 
bond  as  required  by  law  in  the  sum  of  $1,- 
000.  The  bond  was  given  and  the  injunction 
Issued  as  directed. 

Prior  to  the  lustitution  of  this  suit  appel- 
lee brought  suit  against  the  Twin  City  Com- 
pany in  the  district  court  of  Johnson  county, 
Tex.,  the  county  of  appellee's  residence,  bas- 
ed on  the  same  cause  of  action  made  the 
foundation  of  the  present  suit.  This  suit 
was  upon  application  of  the  Twin  City  Com- 
pany removed  to  the  United  States  District 
Court  at  Dallas,  where  it  is  now  pending. 
The  notes  )n  question  were  payable  at  Hous- 
ton, in  Harris  county,  Tex. 

The  appellants  filed  a  verified  answer  de- 
nying the  material  allegations  of  the  appel- 
lee's petition,  and  urged  in  his  motion  to  dis- 
solve the  writ  of  injunction,  among  other 
things,  the  following:  First,  that  the  ap-| 
pellee's  petition  showed  no  ground,  either  In  | 
law  or  equity,  for  the  issuance  of  said  writ ;  '< 
second,  that  it  appears  from  the  apppllee's  ! 
petition,  and  is  a  fact,  that  the  appellant  R. 
B.  George,  prior  to  the  Institution  of  this 
s.uit,  sued  the  appellee  Blrchfleld,  in  the  dis- 
trict court  of  Harris  county,  Tex.,  to  recov- 
er on  the  notes  executed  by  the  appellee  as 
a  part  of  the  consideration  for  the  machin- 
ery in  question,  and  that  the  appellee  was 
duly  and  legally  served  with  citation  In  said 
suit ;  that  appellant  is  the  owner  and  holder 
of  said  notes,  which  are  by  their  terms  pay- 
able at  Houston  in  Harris  county,  Tex.,  and 
the  effort  of  the  appellee  is  to  restrain  the 
appellant  and  a  court  of  competent  and  equal 
jurisdiction  \vlth  the  district  court  of  Dallas 
county,  Tex.,  from  proceeding  to  a  final  hear^ 
ing  and  judgment  in  said  district  court  of 
Harris  county ;  third,  that  there  is  now  pend- 
ing in  the  United  States  District  Court  for 
the  Northern  District  of  Texas  at  Dallas, 
Tex.,  a  certain  suit  by  .T.  T.  Blrchfleld 
against  the  Twin  City  Company  on  the  iden- 
tlaal  cause  of  action  herein  sue<l  on,  being 
suit  No.  2983  at  law  In  said  United  States 


District  Court,  wherein  plaintiff  haa  asked 
the  same  or  substantially  the  same  relief 
sought  for  herein,  except  that  of  writ  of  in- 
junction, and  this  defendant  believes  that 
plaintiff  is  not  entitled  to  maintain  this  suit, 
during  the  pendency  of  said  above-described 
suit  now  pending  In  said  federal  court; 
fourth,  that  it  appears  from  appellee's  peti- 
tion, and  Is  a  fact,  that  this  suit  and  the  In- 
junction issued  therein  Is  an  endeavor  on  the 
part  of  the  appellee  to  enjoin  appellants 
from  the  collection  of  a  debt  created  by  the 
notes  sued  on  in  the  suit  of  the  appellant 
against  the  appellee,  pending  In  the  district 
court  of  Harris  county,  Tex.,  amounting  to 
about  $3,200,  and  the  injunction  bond  re- 
quired by  the  flat  of  the  judge  granting  said 
writ  is  only  $1,000,  when  under  the  statute 
such  bond  should  have  been  double  the 
amount  of  said  debt 

[1]  These  contentions  of  the  appellant  are 
sound.  Article  4660  of  Vernon's  Sayles*  Ciril 
Statutes  declares  that — 

"If  [a  writ  of]  injunction  be  applied  for  to 
restrain  the  execution  of  a  money  judgment  or 
the  collection  of  a  debt,  the  bond  shall  be  fix- 
ed in  doable  the  amount  of  such  judgment  or 
debt" 

The  purpose  of  the  injunctiou  prayed  for 
and  granted  in  this  suit  was  to  restrain  the 
appellant  through  his  suit  pending  in  the 
district  court  of  Harris  county,  Tex.,  from 
the  collection  of  a  debt  alleged  to  be  due  him 
amounting,  principal,  interest  and  attorney's 
fees,  to  approximately  $3,200.  The  first  bond 
required  was,  as  stated,  only  $1,000.  Later 
the  appellee  was  directed  to  execute  bond  in 
the  sum  of  $3,000.  Neither  bond  was  in  dou- 
ble the  amount  of  the  debt,  the  collection  of 
which  appellee  sought  to  enjoin,  and  hence 
not  sufiiclent  in  amount  to  meet  the  require- 
ments of  the  statute. 

[2, 31  The  principal  question,  however, 
arises  on  the  contention  that  the  fticts  alleg- 
ed and  evidence  adduced  on  the  hearing  of 
the  motion  to  dissolve  required  the  dissolu- 
tion of  the  temporary  injunction  theretofore 
granted.  We  need  not  stop  to  consider 
whether  the  appellee's  petition  states  a  cause 
of  actl<m ;  for  even  if  it  be  conceded  that  U 
does,  appellant's  motion  to  dissolve  the  in- 
junction should,  in  our  opinion,  have  been 
sustained.  As  between  courts  of  co-ordinate 
jurisdiction,  courts  of  equity  will  not  ordina- 
rily interfere  by  way  of  injunction,  in  the 
absence  of  special  circumstances  presenting 
a  ground  for  equitable  relief;  the  general 
rule  being  that  as  between  such  courts  the 
one  first  acquiring  jurisdiction  of  the  sub- 
ject-matter of  an  action  is  permitted  to  re- 
tain it  to  the  end.  Moran  v.  Sturges,  151 
U.  S.  256,  14  Sup.  Ct  1019,  38  L.  Ed.  981; 
Gray  v.  Railway  Co.,  151  Ala.  215,  43  South. 
859,  11  li.  R.  A.  (N.  S.)  581.  In  Gray's  Case 
the  court  after  declaring  the  well-established 


Digitized  by 


Google 


Tex.)  BEN  O.  JONES  A  CO.  t, 

(Mi 

rule  to  be  that  In  cases  wbere  two  conrts  have 
cx>ncurrent  Jurisdiction,  the  court  which  first 
tAkes  cognizance  of  the  cause  retains  it  to 
tlie  ezclualon  of  the  other,  quotes  approving- 
ly from  High  on  Injunctions,  |  15,  the  fol- 
lowing: 

^  "Where  one  of  two  courts  of  co-ordinate  ju- 
risdiction and  powers  baa  obtained  juriadiction 
of  a  cause,  it  should  retain  it  until  finall;  dis- 
posed of;  and,  although  both  courts  mar  have 
authority  to  grant  injunctions,  yet,  if  one  tri- 
bunal, properly  having  cognizance  of  the  case, 
liAS  exercised  its  jurisdiction,  the  other  should 
refuse  to  interfere.  Nor  will  the  prosecution 
of  a  suit  in  one  court  be  enjoined  by  a  court 
of  co-ordinate  jurisdiction,  when  the  former 
tribunal  may  afford  aaequate  relief." 

All  the  grounds  alleged  In  the  present  suit 
as  a.  basis  for  the  Issuance  of  the  writ  of 
Injunction  granted,  clearly  were  available  as 
defenses,  either  in  the  suit  of  the  appellant 
<Jeorge  against  the  appellee,  Birchfleld,  pend- 
ing in  former's  suit  against  the  latter  In  the 
»ll8trict  court  of  Harris  county,  or  In  the  ap- 
l>enee's  suit  against  the  Twin  Qty  Company 
pending  in  the  United  States  District  Ck>urt 
for  the  Northern  District  of  Texas  at  Dal- 
las, Tex.  This  being  true,  the  appellee  was 
not  In  this,  an  independent  suit  filed  in  this 
court,  entitled  to  a  writ  of  Injunction  re- 
straining the  appellant  from  prosecuting 
his  suit,  In  Harris  county.  Smith  v.  Ry- 
an, 20  Tex.  661;  Gibson  ▼.  Moore,  22  Tex. 
611;  McMickle  v.  Hardin,  25  Tex.  Civ. 
App.  222,  61  S.  W.  322;  Llngwiler  v.  Ling- 
wller,  204  S.  W.  785;  Turner  v.  Patterson, 
54  Tex.  av.  App.  681,  118  S.  W.  565.  In 
Llngwiler  v.  Llngwiler,  supra,  this  court  rec- 
ognized and  applied  the  familiar  rule  that 
equity  will  not  enjoin  an  action  at  law  where 
the  i>arty  seeking  the  injunction  has  a  good 
defense  at  law ;  that  matter  which  will  con- 
Htitute  a  defense  of  which  a  party  may  avail 
himself  in  a  suit  pending  against  blm  can- 
not t>e  made  the  ground  of  an  injunction  to 
restrain  proceedings  In  such  suit.  To .  the 
iiame  elTect  are  the  other  cases  cited.  We 
are  aware  that^ 

"The  tendency  of  the  holding  of  the  Supreme 
Court  has  been  in  recent  years  to  so  modify  the 
common-law  doctrine  of  denying  the  equitable 
remedy  of  injunction  where  there  exists  an 
adequate  remedy  at  law,  as  that  remedy  is  com- 
monly understood,  as  to  bold  that  article  2980, 
Revised  Statutes,  gives  the  remedy  by  injunc- 
tion not  only  in  all  cases  where  the  applicant 
for  the  writ  may  show  himself  entitled  thereto 
under  the  principles  of  equity,'  but  in  addition 
thereto  the  remedy  by  injunction  is  given 
'where  it  shall  appear  that  the  party  applying 
for  such  writ  is  entitled  to  the  relief  demanded, 
and  such  relief,  or  any  part  thereof,  requires 
the  restraint  of  some  act  prejudicial  to  the 
applicant.' " 

Notably  among  the  cases  In  which  It  has 
been  so  held  are  Sumner  v.  Crawford,  91  Tex. 
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129.  41  S.  W.  994,  and  Southwestern  Tel.  & 
TeL  Co.  V.  Smlthdeal,  104  Tex.  258,  136  S.  W. 
1049.  These  cases,  nor  any  other  of  like  Im- 
port In  this  state,  go  to  the  extent  of  overturn- 
ing the  long-establistaed  and  almost  universal 
rule  announced  in  the  cases  cited  In  support 
of  our  ruling  In  the  case  at  bar,  and  we  are 
unwilling  to  do  so.  It  appears,  as  we  under- 
stand the  record  before  us,  that  the  appellee 
can  obtain  all  the  relief  to  which  be  may 
show  himself  entitled,  either  In  the  suit  of 
the  appellant  George  against  him  pending  In 
the  district  court  of  Harris  county,  or  In  the 
suit  brought  by  appellee  against  the  Twin 
City  Company  and  pending  in  the  federal 
court  at  Dallas.  The  fact  that  the  Twin  City 
Is  not  a  party  to  George's  suit  pending  in 
Harris  county  and  that  George  Is  not  a  par- 
ty to  the  appellee's  suit  pending  In  the  feder- 
al court  Is  not  such  an  obstacle  as  will  pre- 
clude appellee  from  obtaining  complete  re- 
lief In  those  suits.  Whatever  relief  sought 
that  the  appellee  may  not  obtain  in  the  one 
of  said  suits  may  be  obtained  in  the  other, 
and  to  disturb  their  jurisdiction  by  another 
court  of  equal  power  will  be,  as  suggested 
by  the  appellant,  inviting  a  multiplicity  of 
suits.  The  alleged  fact  that  the  appellee  will 
be  compelled  to  try  out  the  validity  and  own- 
ership of  the  notes  in  question  in  the  district 
court  of  Harris  county,  Tex.,  and  will  be  put 
to  some  disadvantage  and,  perhaps,  extra  ex- 
pense in  presenting  his  defenses  In  that  court 
becnuse  Harris  county  Is  some  300  miles  dis- 
tant from  appellee's  home,  furnishes  no  suf- 
ficient reason  for  granting  the  Injunction. 
By  making  the  notes  payable  in  Harris  coun- 
ty, appellee  consented  that  such  litigation  as 
should  arise  over  ttaem  might  be  tried  out  In 
that  county. 

The  judgment  of  the  district  court  is  re- 
versed and  the  temporary  Injunction  dis- 
solved. 


BEN  C.  JONES  &  Co.  v.  STATE  PRINTING 
CO.  et  al.     (No.  6236.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  9,  1920.    Rehearing  Denied 

March  3,  1921.) 

1.  Judgment  $=3584— Adjudication  that  oon- 
tract  did  not  exist  held  res  adjudicata. 

Judgment  for  defendants  in  action  on  a 
contract  which  the  defendants  claimed  did  not 
exist  was  res  adjudicata  in  subsequent  action 
by  plaintiffs  against  same  defendants  and  oth- 
er defendants  who  were  privies  to  defendants 
in  first  action,  based  on  the  same  cause  of  ac- 
tion. 

2.  Appeal  and  error  «=3882( I)— Requiring  ro- 
lltlgatlon  of  same  Issues  on  retrial  held  to 
work  eetoppel  to  assort  former  adjudloation. 

Plaintiff  by  requiring  defendants  on  re- 
trial of  action  to  relitigate  the  issues  involved 
in  the  first  trial  were  estopped  from  asserting 
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that   tbe   Jndgment   rendered   upon  first   trial 
had  not  been  set  aside  by  the  Supreme  Court. 

3.  Appeal  and  error  9=3597(1)— Transcript 
should  Include  flndlngs  unlOM  omission  Is 
agreed  to  by  both  parties. 

Findings  of  fact  shdnld  not  be  omitted  from 
transcript  unless  both  parties  agree  to  andt 
omiflrion. 

4.  Costs  «s>256(i)— Cost  of  copying  exhibits 
In  transcript  not  charged  against  defendants 
where  plaintiffs  did  not  object  to  exhibits. 

'^'here  plaintiifs  in  error  did  not  object  to 
exhibits  attached  to  the  answer  of  defendants 
in  error,  and  did  not  ask  to  have  exhibits  de- 
tached in  the  trial  conrt,  bat  signed  agreement 
that  exhibita  should  be  copied  in  transcript, 
they  were  not  entitled  to  have  cost  of  copying 
them  in  the  transcript  charged  against  the  de- 
fendants in  error,  op  court  affirming  judgment. 

Error  from  District  Court,  Travis  County; 
John  Watson,  Special  Judg& 

Action  by  Ben  O.  Jones  &  Co.  against  the 
State  Printing  Company  and  others.  Judg- 
ment of  nonsuit,  and  plaintiffs  bring  error. 
Affirmed. 

Ben.  C.  Jones  &  Co.,  In  pro.  per. 

Hart  &  Patterson  and  White,  Cartledge  & 
Wilcox,  aU  of  Austin,  for  defendants  in  a- 
ror. 

KBSY,  O.  J.  The  following  substantially 
correct  statement  of  the  nature  and  result 
of  this  suit  is  copied  from  the  brief  of  the 
defendants  In  error. 

"This  case  is  a  new  and  separate  suit  from 
but  serving  as  a  continuation  of  a  suit.  No. 
21146,  filed  by  the  plaintiffs  in  error  on  the 
nth  day  of  July,  1904,  in  the  Twenty-Sixth 
district  court  of  Travis  county,  against  the 
Oammd  Book  Company,  H.  P.  N,  Gammel, 
C.  F.  Oydeson,  A.  S.  Yandervoort,  and  the 
Oammel-Statesman  Publishing  Company,  to  re- 
cover damages  for  breach  of  a  contract  enter- 
ed into  between  tbe  plaintiffs  and  the  Gammel 
Book  Company  on  October  31,  1901,  for  the 
printing  of  the  official  court  reports  of  the  state 
of  Texas. 

"Plaintiffs  alleged  hi  their  petition  of  July  11, 
1904,  that  they  should  have  been  given  the 
printing  of  95  and  96  Supreme  Court  Beports, 
43  Criminal  Appeals  Reports,  27,  28,  29,  30, 
and  31  Civil  Appeals  Beports,  and  eight  vol- 
umes of  the  old  reports. 

"The  first  trial  of  cause  No.  21146  was  be- 
fore a  jury,  and  a  verdict  rendered  in  favor  of 
plaintiffs  for  the  profits  claimed  by  them  on 
volume  30,  Civil  Appeals  Beports,  in  the  sum 
of  $1,177J24  and  against  them  on  the  6ther  re- 
ports. An  appeal  was  taken  by  the  plaintiffs 
to  the  Court  of  Civil  Appeals  for  the  Third 
^preme  Judicial  District,  wherein  the  defend- 
ants filed  cross-assignments  of  error.  The 
Jndgment  was  affirmed  by  the  Court  of  Civil 
Appeals,  as  appears  from  the  report  of  the 
case  in  94  S.  W.  191.  Both  parties  applied  to 
the  Supreme  Court  for  a  writ  of  error,  and  the 
application  of  each  party  was  granted  by  the 
Supreme  Court.    The  case  was  reversed  by  the 


Supreme  Court  solely  for  error  In  the  charg* 
of  the  trial  court,  and  remanded  to  the  trial 
conrt;  the  opinion  of  the  Supreme  Court  be- 
ing reported  in  100  Tex.  329,  99  S.  W.  701. 
8  L.  B.  A.  (N.  S.)  1197,  the  eondnding  pait 
of  the  opinion  being  as  follows:  'We  do  not 
think  it  necessary  or  profitable,  in  tliia  case  to 
discuss  the  several  assignments  by  Ben  0. 
Jones  &  Co.  or  the  cross-assignments  by  the 
Oammel  Book  Company  and  others.  For  the 
error  committed  l/y  tbe  conrt  in  the  submission 
of  the  cause  to  the  Jury,  as  above  indicated, 
the  Judgment  will  be  reversed,  and  the  canse 
remanded.' 

"After  the  case  was  reversed  and  remanded 
by  the  Supreme  Court,  the  plaintiffs,  filed  their 
first  amended  original  petition  in  tlie  Twenty- 
Sixth  district  court  on  April  16,  1908.  wherein 
they  retained  all  of  the  defendants  in  the 
case  at  the  time  it  was  first  tried  in  tbe  Twen- 
ty-Sixth district  court  on  May  SO,  1905,  and 
in  addition  thereto  made  the  State  Printing 
Company,  the  Austin  Statesman  Company. 
John  H.  Kirby,  R.  L.  BatU,  B.  W.  Bandolph, 
and  B.  F.  Bonner  defendants,  and  sought  to 
recover  damages  against  all  of  the  defendant-s 
for  not  being  given  the  printing  of  95,  96,  97. 
and  98  Supreme  Court  Beports,  27,  28,  29.  30. 
31,  32,  33,  34,  35,  and  36  Civil  Appeals  Be- 
ports, 43,  44,  45,  and  46  Criminal  Appeals 
Beports,  and  eight  volumes  of  the  old  reports, 
alleging  in  said  amended  petition  that  plaintiffs 
had  a  20-year  verbal  contract  with  the  Gammel 
Book  Company  to  print  the  official  conrt  re- 
ports, and  that  the  2-year  contract  of  October 
31,  1901,  was  but  a  part  of  said  20-year  verbal 
contract. 

"After  the  amended  petition  was  filed  In  the 
Twenty-Sixth  district  court  on  April  15,  1906. 
the  case  by  agreement  was  transferred  to  tbe 
Fifl7-Third  district  court  of  Travis  county, 
and  a  trial  was  had  thereon  before  the  judge 
without  a  jury,  and  Judgmcjpt  rendered  on 
June  23,  1910,  that  the  plaintiffs  take  nothing 
against  the  defendants  by  their  suit.  Plaintiffs 
appealed  from  this  judgment  to  the  Court  of 
Civil  Appeals  for  the  Third  Supreme  Judicial 
District,  and  the  Judgment  of  the  trial  court 
was  affirmed  by  this  court  on  May  24,  1911 
(141  8.  W.  1048),  and  appellants'  motion  for 
rehearing  overruled  on  December  20,  1911. 
Plaintiffs  filed  their  application  to  the  Supreme 
Court  for  a  writ  of  error,  which  was  refused 
by  the  Supreme  Court  on  February  7,  1912. 
Plaintiffs  then  filed  their  motion  for  rehearing 
in  the  Supreme  Court,  which  was  overnded  on 
February  28,  1912.  On  March  25,  1912.  idais- 
tiffs  filed  in  the  Supreme  Conrt  application  for 
mandamus  against  the  Judges  of  the  Court  of 
Civil  Appeals  for  the  Third  Supreme  Judidsi 
District  to  require  them  to  grant  a  rehearint 
and  reopen  the  case,  which  motion  was  refused 
on  April  3,  1912.  They  next  filed  an  applica- 
tion for  mandamus  against  the  trial  judge  to 
require  him  to  reopen  the  case,  whidi  was  re- 
fused. On  May  28,  1912,  they  filed  in  the 
Court  of  Civil  Appeals  a  motion  for  rehearis; 
and  to  vacate  judgment,  which  was  refused  on 
October  12,  1912.  On  October  28,  1912,  the; 
filed  a  second  motion  for  rehearing  and  to  va- 
cate judgment,  which  was  overruled  on  Jana- 
ary  8,  1913.  156  S.  W.  317.  On  January  liS, 
1913,  they  filed  a  supplemental  motion  for  re- 
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hearing   of  motion   to   vacate  Judgment,   and 
this   motion  was  granted  by  the  Conrt  of  OiTll 
Appeals  on  February  19,  1918,  and  an  order 
entered  reveramg  and  remanding  the  case  to 
the    trial  court  for  new  triaL     156  S.  W.  SIS. 
The  appellees  then  filed  a  motion  for  rehearing 
in  the  Court  of  CiTiI  Appeals,  which  was  denied 
on    April  9,  1913.     In  due  time  the  appellees 
(defendants)  filed  their  application  in  the  Su- 
preme   Court   for  writ   of   error,   which    was 
sranted  by  the  Supreme  Court.    Upon  hearing 
of  the  eaae  hy  the  Commission  of  Appeals,  upon 
'writ   of  error  granted  to  the  defendants,  the 
judgment  of  the  Conrt  of  Civil  Appeals  on  the 
motion  for  rehearing  and  to  vacate  judgment 
'waa  reversed,  upon  the  ground  that  the  Conrt 
of    Civil  Appeals  was  without  Jurisdiction  and 
antfaority  to  grant  said  motion  for  rehearing 
and  to  vacate  Judgment.    206  S.  W.  931.    As 
soon  as  the  Snpreme  Court  granted  the  defend- 
ants' application  for  writ  of  error,  the  (dain- 
tiffa  filed  this  suit.  No.  30771,  in  the  Twenty- 
Sixth  district  court  of  Travis  county  against 
the  defendants  in  the  suit  at  the  time  it  was 
tried  the  second  time  in  the  Fifty-Third  dis- 
trict court,  and  sought  to  recover  damages  for 
not  being  given  the  printing  of  all  of  the  Texas 
official  court  reports  induded  in  said  cause  No. 
21146,  except  volume  30,  Court  of  Civil  Ap- 
peals, and  as  to  this  volume  alleged  and  claim- 
ed that  they  had  an  outstanding  judgment  by 
reason  of  the  verdict  and  judgment  in  the  first 
trial  of  said  cause  No.  21146  on  May  20,  190S. 
These  facts  appear  from  the  finding  of  facts. 

"They  base  their  alleged  cause  of  action  in 
cause  No.  30771  upon  the  same  contract  that 
was  involved  in  the  second  trial  of  cause  No. 
21146,  and,  in  addition  to  the  court  reports  in- 
cluded in  their  petitions  in  cause  No.  21146, 
added  99  to  106  Supreme  Court  Reports,  and 
37  to  64  Civil  Appeals  ReporU,  and  47  to  70 
Criminal  Appeals  Reports.  The  judge  of  the 
Twenty-Sixth  district  court,  being  disqualified, 
certified  bis  disqualification  to  the  Oovemor, 
and  Hon.  John  Watson,  judge  of  the  Twentieth 
judicial  district'  of  Texas,  was  appointed  by  the 
Governor  to  try  the  case.  The  case  went  to 
trial  on  April  14,  1919,  before  Judge  Watson. 
The  trial  was  had  before  the  court  without  a 
jury,  upon  plaintiffs'  third  amended  orii^nal 
petition,  defendants'  third  amended  answer, 
plaintifb*  first  supplemental  petition,  and  de- 
fendants' first  supplemental  answer.  The 
plaintiffs  dismissed  as  to  the  defendants,  Oam- 
mel-Statesman  Publishing  Company,  State 
Printing  Company,  R.  h.  Batts,  B.  W.  Ran- 
dolph, C.  F.  Oydeson,  B.  F.  Bonner,  A.  S. 
Vandervoort,  W.  P.  Allen,  and  Josephine 
Houghton  AJQen. 

"The  defendants  pleaded  misjoinder  of  par- 
ties and  causes  of  action  and  nonjoinder  of 
parties;  answered  by  general  demurrer  and 
special  exceptions,  by  general  denial;  pleaded 
non  est  factum,  the  two  and  four  year  statutes 
of  limitation  and  statute  of  frauds;  that  the 
contract  claimed  by  plaintiffs  with  the  Gammel 
Book  Company  was  void  as  against  public  pol- 
icy, and  in  violation  of  the  Constitution  of  the 
state  of  Texas;  that  the  contract  sued  upon 
was  mutually  rescinded  by  the  parties  to  it 
on  or  about  September  13,  1902;  that  the 
plaintiffs  breached  and  abandoned  said  contract 
on  or  about  September  24,  1902;  that  plain- 
tiffs terminated  said  contract  by  suing  and  re- 


covering upon  a  quantum  meruit  for  work  done 
on  incompleted  volume  25,  Civil  Appeals;  that 
plaintiffs  disposed  of  their  printing  plant,  and 
disabled  themselves  from  performing  the  con- 
tract; that  the  only  contract  for  printing  of 
the  ofSdal  court  reports  between  plaintiffs  and 
the  Gammel  Book  Company  was  the  written 
contract  of  October  31,  1901,  for  a  period  of 
two  years;  that  the  judgment  obtained  by 
plaintiffs  in  the  first  trial  of  cause  No.  21146 
for  $1,177.24  as  profits  for  not  being  given  the 
printing  of  volume  80,  Civil  Appeals  Reports, 
was  reversed  by  the  Supreme  Court  for  an  er- 
iTor  in  the  charge  of  the  trial  court  to  Qie 
jury,  and  that  said  reversal  was  a  general  re- 
versal, and  reversed  and  remanded  the  entire 
case  to  the  trial  court  for  a  new  trial,  and 
that  by  reason  of  said  reversal  by  the  Su- 
preme Conrt  plaintiffs  did  not  have  an  out- 
standing Judgment  in  their  favor  for  said  30 
Civil  Appeals  Reports;  that,  after  the  re- 
versal of  said  case  by  the  Supreme  Court, 
plaintiffs  filed  their  first  amended  original  pe- 
tition in  said  cause  No.  21146  on  April  IS, 
1908,  wherein  they  retained  as  defendants  all 
of  the  defendants  in  the  case  at  the  time  of 
the  first  trial,  and  made  John  H.  Kirby,  &.  L. 
Batts,  B.  W.  Randolph,  B.  F.  Bonner,  the 
State  Printing  Company,  and  the  Austin 
Statesman  Company  additional  defendants,  and 
sou^t  to  recover  from  both  the  original  de- 
fendants and  new  defendants  for  the  profits 
claimed  by  them  on  the  official  conrt  reports 
involved  in  the  first  trial  of  said  cause  No. 
21146,  indnding  volume  80,  Civil  Appeals,  to- 
gether with  profits  on  additional  volumes  print- 
ed between  the  filing  of  the  original  petition  in 
said  cause  No.  21146  and  said  amended  pe- 
tition of  April  16,  1908;  that  the  case  was 
transferred  to  the  I^ty-Third  district  conrt 
and  tried  a  second  time  before  the  Judge  of 
said  court  without  a  jury,  and  that  judgment 
was  rendered  in  favor  of  the  defendants,  and 
that  an  appeal  was  taken  from  said  judgment 
by  the  plaintiffs,  and  the  judgment  of  the  trial 
conrt  affirmed  by  the  Court  of  Civil  Appeals 
and  the  Supreme  Court;  that  the  plaintiffs  in 
their  said  amended  petition  of  April  16,  1908, 
neither  alleged  nor  daimed  that  they  had  an 
outstanding  judgment  for  volume  30,  Civil  Ap- 
peals Reports,  but  expressly  alleged  and  daim- 
ed that  they  were  entiUed  to  recover  from  all 
of  the*  defendants  in  their  amended  petition  of 
April  15,  1908,  the  profits  daimed  by  them  for 
not  being  given  the  printing  of  said  report,  and 
caused  not  only  the  original  defendants  in  said 
cause  No.  21146  to  relitigate  the  issues  as  to 
said  volume  30,  Civil  Appeals  Reports,  as  if 
no  trial  had  been  had  in  said  case,  and  as  if  no 
judgment  had  ever  been  rendered  therein,  but 
also  the  parties  made  defendants  for  the  first 
time  in  said  amended  petition,  and  treated  the 
reversal  by  the  Supreme  Court  as  a  general  re- 
versal of  the  whole  case,  and  requested  and 
required  the  trial  court  to  retry  the  case  as  to 
voltmie  30,  Civil  Appeals  Reports,  as  well  as 
the  other  reports  involved  in  said  suit;  and 
that  by  reason  of  the  judgment  rendered 
against  the  plaintiffs  on  the  second  trial  of  said 
cause  No.  21146  in  the  Fifty-Third  district 
court,  they  were  barred  and  estopped  from 
bringing  and  maintaining  this  suit  No.  80771, 
and  had  waived  any  outstanding  dormant  judg- 
ment that  they  might  hare  had  for  volume  80, 
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Cirfl  Appeals  Reports,  in  the  first  trial  of 
said  cause  No.  21146. 

"Defendants  further  pleaded  as  defense  that 
the  plaintiffs  on  April  21,  1914,  filed  an  api^i- 
cation  in  the  Supreme  Court  for  the  entry  of 
Judgment  nunc  pro  tunc  in  their  faror  for  the 
$1,177.24,  alleged  to  have  been  rendered  upon 
the  first  trial  of  said  cause  No.  21146,  claim- 
ing in  said  application  that  the  judgment  of  the 
trial  court  had  not  been  rerersed  and  set 
aside,  and  that  said  application  was  overruled 
by  the  Supreme  Court,  and  that  this  judgment 
of  the  Supreme  Court  was  res  adjudicata  and 
estopped  plaintiffs  from  claiming  an  outstand- 
ing judgment. 

"The  defendants  further  pleaded  as  defense 
that  the  plauitiffs  and  defendants  in  said  cause 
No.  21146,  at  the  time  it  was  tried  the  second 
time  and  judgment  rendered  therein  on  June 
23,  1910,  in  favor  of  the  defendants,  were  the 
same  plaintiffs  and  defendants,  wiUi  the  ex- 
ception of  W.  P.  Allen  and  wife,  Josephine 
Houghton  AUen.  as  the  plaintiffs  and  defend- 
ants in  this  cause  No.  80771,  and  that  Allen 
and  wife  were  in  privy  with  the  original  de- 
fendants, and  that  the  same  contract  and  the 
same  issues  were  involved  in  the  second  trial 
of  said  cause  No.  21146  as  in  this  case,  and 
that  the  judgment  rendered  by  the  trial  court 
in  the  Fifty-Third  District  Court  on  June  23, 
1910,  and  aSirmea  by  the  Court  of  Civil  Ap- 
peals and  Supreme  Court,  was  a  bar  to  the 
prosecution  of  this  cause  No.  30771,  and  that 
said  judgments  were  res  adjudicata  of  all  the 
issues  involved  in  this  suit,  and  that  the  plain- 
tiffs were  estoppe.i  from  maintaining  this  suit 
by  reason  of  said  judgments. 

"Plaintiffs  filed  to  tne  answer  of  defendants 
what  they  styled  on  the  baolc  thereof,  'Motion 
to  Strike  out  Defendants'  Answer,'  but  de- 
nominated on  the  face  thereof,  'First  Supple- 
mental Petition.'  The  trial  being  without  a 
jury,  the  demurrers  and  exceptions  of  both 
parties,  and  the  motion  of  the  plaintiffs  to 
strilce  out  defendants'  third  amended  original 
answer  and  the  pleas  of  res  adjudicata  and  es- 
toppel were  heard  and  considered  together  by 
the  court,  and  the  court,  after  hearing  evi- 
dence thereon,  sustained  special  exception  3a 
of  subdivision  4  of  defendants'  third  amended 
original  answer,  and  special  exceptions  Nos. 
8,  9,  10,  17,  and  18  of  said  subdivision  4,  and 
overruled  the  other  special  exceptions  »t  the 
defendants,  and  also  the  plaintiffs'  said  motion 
to  strike  out. 

"The  court  also  found  that  all  matters  and 
issues  involved  in  this  suit  had  been  litigated, 
determined,  and  adjudicated  in  the  second  trial 
of  cause  No.  21140,  and  sustained  the  defend- 
ants' pleas  of  res  adjudicata  and  estoppel,  and 
found  from  the  evidence  that  the  plaintiffs 
ought  not  to  recover  anything  against  the  de- 
fendants, and  judgment  was  entered  according- 
ly that  the  plaintiffs  take  nothing  by  their  suit. 

"The  plaintiffs  requested  the  court  to  file 
findings  of  fact  and  conclusions  of  law,  and 
the  court  found  and  filed  his  findings  of  fact 
and  conclusions  of  law. 

"The  plaintiffs  in  error  did  not  except  in  any 
way  to  any  ruling  made  by  the  trial  court,  nor 
to  the  judgment  of  the  trial  court,  nor  to  the 
findings  of  fact  and  conclusions  of  law  found 
by  the  trial  court.  In  short,  they  took  no  ex- 
ception of  any  kind  to  any  of  the  proceedings 
in  the  trial  court." 


The  case  has  be^i  brought  to  this  coart  by 
writ  of  error.  There  Is  no  statement  of  factzv. 
I:ut  the  transcript  contains  very  full  and 
comprehensive  findings  of  fact  by  the  trial 
Judge,  and  upon  such  findings  of  fact  the 
trial  court  filed  conclusions  of  law  to  the 
effect  that  the  defendants  had  sustained  both 
of  their  defenses,  for  the  reasons:  First,  that 
the  cause  of  action  In  this  suit  was  the  same 
cause  of  action  Invdved  in  the  second  trial 
of  No.  21146,  and  was  there  relitlgated  be- 
tween the  same  parties,  and,  as  that  Judg- 
ment was  affirmed  by  this  court  and  the  Su- 
preme Court,  defendants'  plea  of  res  adjudi- 
cata was  sustained;  and,  second,  that  by  the 
pleadings  filed  by  the  plaintiffs,  and  upon 
which  they  went  to  trial  at  the  second  trial 
of  cause  No.  21146,  they  required  the  defend- 
ants to  relltlgate  all  matters  involved  in  the 
first  trial  of  that  cause,  and  did  not  claim 
that  there  was  an  outstanding  Judgment  in 
their  favor  in  that  cause  for  any  sum.  and 
they  thereby  waived  their  right,  if  any  they 
had,  to  assert  or  claim  the  existence  of  such 
outstanding  Judgment,  and  were  estopped 
from  so  doing. 

[1,  2]  We  overrule  the  assignments  of  error 
whldi  complain  of  the  action  of  the  trial 
eou^-t  in  overruling  the  plaintiffs'  exceptions 
to  the  defendant's  answer,  and  hold  that  the 
latter  presented  two  valid  defenses,  which 
were:  First,  that  the  former  Judgment  re- 
lied upon  by  the  plaintiffs  and  sought  to  be 
revived  by  Uieo^  had  been  set  aside  by  the 
Judgment  of  the  Supreme  Court,  and  all  the 
matters  pleaded  by  the  plaintiffs  as  constitut- 
ing a  cause  of  action  were  res  adjudicata;  by 
reason  of  the  judgment  rendered  in  favor  of 
the  defendants  upon  the  second  trial  of  cause 
No.  21146,  and  the  affirmance  of  that  Judg- 
ment by  the  Court  of  Civil  Appeals,  and  the 
refusal  of  the  Supreme  Court  to  grant  a  writ 
of  error;  and,  second,  tliat  by  their  conduct 
lb  forcing  the  defendants  to  relltlgate  all  the 
issues  originally  involved  in  caase  Na  21146 
the  plaintiffs  were  estopped  from  asserting 
that  the  entire  judgment  rendered  upon  the 
first  trial  of  that  cause  had  not  been  set  aside 
by  the  Supreme  Court- 

The  findings  of  fact  filed  by  the  trial  court 
are  too  lengthy  to  be  Incorporated  in  this 
opinion,  and  we  content  ourselves  vrith  say- 
ing that  they  fully  sustain  both  of  the  de- 
fenses set  up  by  the  defendants.  This  dis- 
poses of  the  controlling  questions  involved  hi 
this  appeal. 

All  of  the  assignments  presented  in  the 
brief  of  plaintiffs  in  error  have  been  consid- 
ered, and  are  decided  against  them. 

The  plaintiffs  In  error  have  also  presented 
two  motions,  one  to  strike  from  the  tran- 
script the  Judge's  findings  of  fact,  and  the 
other  asking  this  conrt  to  tax  against  the  de- 
fendants in  error  all  the  costs  of  copying  ia 
the  transcript  certain  exhibits,  consisting  of 
records  of  courts  attached  to  tlie  answer  of 
the  defendants. 
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W  Wblle  the  plalntfffs  U  error  reqnested 
the  court  to  file  findings  of  fact,  they  make 
the  contention  In  this  court  that  they  had 
the  right  to  bring  the  case  here  for  review 
wlthont  such  findings  being  incorporated  in 
the  transcript,  bnt  that  contention  ignores 
the  fact  that  the  defendants  in  error  have 
rights  in  that  regard,  and  therefbre  the  find- 
ings of  fact  should  not  be  omitted  from  the 
transcript,  unless  both  parties  agree  to  such 
omission. 

[4]  As  to  the  other  motion,  if  It  be  conced- 
ed that  documents  were  attached  as  exhibits 
to  the  answer  of  the  defendants  which  ought 
not  to  have  been  so  attached,  the  plaintiffs  in 
error  made  no  objection  in  the  trial  court, 
did  not  ask  to  have  such  exhibits  detached, 
and  signed  a  written  agreonent,  which  is  in- 
corporated in  the  transcript,  and  whith,  after 
specifying  the  number  of  documents  to  be 
omitted  therefrom,  contains  the  following 
stipnlatlon: 

"It  is  further  agreed  that  there  shall  be  omit- 
ted from  the  transcript  in  this  case  all  por- 
tions of  the  printed  briefs  made  exhibits  to 
defendants'  third  amended  original  answer  ex- 
cept the  aasignments  of  error  contained  in 
each  and  all  of  said  briefs  and  the  proposition 
made  thereunder;  that  it  will  not  be  necessary 
to  copy  into  the  transcript  the  statements  un- 
der said  propositions,  authorities,  or  argu- 
ments; and  that  all  other  exhibits  to  defend- 
ants' third  amended  original  answer  shall  be 
copied  in  full." 

The  plaintiffs  In  error  having  failed  to  ob- 
ject to  the  exhibits  referred  to  In  the  trial 
court,  and  having  signed  an  agreement  that 
the  exhibits  contained  In  the  transcript 
should  be  placed  therein,  we  do  not  think 
they  are  entitled  to  have  the  costs  of  copying 
them  In  the  transcript  charged  against  the 
defendants  in  error;  and  therefore  the  mo- 
tions referred  to  will  be  overruled. 

No  reversU>Ie  error  has  been  shown,  and 
therefore  the  Judgment  Is  affirmed. 

AfBrmed. 

Opinion  on  Motions. 

Plaintiffs  In  *rror  have  presented,  and  this 
court  has  duly  considered  their  motion  for  a 
rehearing,  and  without  further  discussion 
this  motion  Is  overruled. 

They  have  also  presented  a  motion,  re- 
questing this  court  to  make  and  file  findings 
or  conclusions  of  fact  and  law,  and  complain 
that  a  refusal  to  do  so  will  deprive  them  of 
constitutional  and  statutory  rights.  As 
shown  by  the  opinion  heretofore  filed,  there 
is  no  statement  of  facts,  and  therefore  It  will 
be  Impossible  for  this  court  to  make  findings 
of  fact  based  upon  testimony.  The  trial 
judge  filed  very  full  findings  of  fact,  and,  of 
course,  in  disposing  of  the  case,  this  court 
adopted  the  same  as  constituting  the  facts. 
If  we  had  copied  those  findings  in  our  opin- 
ion, as  the  law  requires  the  clerk  to  record  all 


opinions  and  tax  such  recording  as  part  of 
the  costs.  It  would  have  materially  Increased 
the  costs  in  this  case  without  any  possible 
benefit  to  either  litigant  But,  as  plalntUtb 
In  error  are  so  insistent  upon  that  point,  we 
here  and  now  specifically  adopt  the  findlifgs 
of  fact  of  the  lower  court  as  conclusions  of 
fact  by  this  court;  and  the  opinion  we  have 
heretofore  filed  constitutes  our  conclusions  of 
law  as  l>ased  upon  the  facts  referred  to.  The 
findings  of  fact  so  adopted  are  not  to  be  re- 
corded, as  that  would  materially  Increase  the 
cost  bill,  which  is  already  very  large. 

Plaintiffs  in  error  are  not  represented  by 
attorneys  in  this  court,  bnt  have  represented 
themselves,  and  It  Is  for  that  reason  that  this 
explanatory  opinion  is  filed. 

To  the  extent  here  Indicated,  the  motion  to 
file  conclusions  of  law  and  fact  Is  granted, 
but  otherwise  It  is  overruled. 


STATE  ex  rel.  MOBRAY  et  al.  v.  MASTER- 
SON  et  al.    (No.  652.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

March  3,  1921.    Rehearhig  Denied 

Mardi  16,  1921.) 

1.  Municipal  oorporatlon*  <Ss>23— Town  oould 
not  inoludo  any  territory  not  Intended  for 
strictly  town  purposes. 

Under  Bev.  St.  1911,  art  1084,  a  town  at 
the  time  of  its  attempted  incorporation  could 
not  include  within  its  corporate  limits  any 
"territory"  that  was  net  intended  for  strictly 
town  purposes. 

2.  Municipal  corporations  <8=>23— inclusion  of 
vacant  lands  does  not  alone  invalidate  in- 
corporation. 

Inclusion-  within  a  town  of  several  hundred 
acres  of  vacant  and  unoccupied  lands  by  the 
incorporaters  of  such  town  would  not  alone 
render  the  incorporation  invalid  under  Bev. 
St  1911,  art   1034. 

3.  Mnalolpal  corporations  <3=»23— I noorpora- 
tlon  of  town  held  Illegal  on  account  of  Inclu- 
sion of  oil  field. 

Incorporation  of  a  town  comprising  some 
1,050  acres  held  illegal  and  an  attempted  fraud 
under  Bev.  St  1911,  art  1034,  on  account  of 
the  inclusjon  of  76  acres  of  land  comprising 
an  ofl  field  and  used  for  the  purpose  of  extract- 
ing oil  from  the  earth  by  means  of  wells  with 
their  accompanying  derricks  and  other  ma- 
chinery. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; D.  F.  Singleton,  Judge. 

Quo  warranto  by  the  State  of  Texas,  on 
the  relation  of  Gns  Mobray  and  others, 
against  E.  M.  Masterson  and  others.  From 
Judgment  for  defendants,  relators  appeal. 
Reversed  and  rendered. 


«3>For  other  cases  see  same  topic  and  KEY-NUMBEUEl  In  all  Key-Numbered  DlsesU  and  Indexes 
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Gordon,  Lawhoo  ft  Pool,  of  Beavmont,  W. 
O.  Grain,  of  Houston,  and  B.  F.  Creel,  and 
B.  A.  Goe,  both  of  Kountze,  for  appellants. 

Orook  ft  Lord  and  F.  J.  ft  a  T.  Dnft,  all 
of  Beanmont,  and  O.  M.  Lord,  of  Soar  Lake, 
for  appellees. 

HIGHTOWER,  O.  J.  We  find  In  appel- 
lant's brief  In  this  case  the  following  state- 
ment showing  the  nature  and  Character  of 
the  action  and  result  in  the  trial  court,  which 
statement  Is  admitted  by  appellees  to  be  fair 
and  correct: 

'Tltis  is  a  qao  warranto  proceeding,  inatitnt- 
ed  by  the  state  of  Texas,  acting  throagh  B.  F. 
Creel,  county  attorney  of  Hardin  county,  Tei., 
upon  the  relation  of  Qua  Mobray,  Alez.  Mc- 
Cullough,  J.  J.  Oge,  A.  J.  Hartel,  W.  H.  Daven- 
port, J.  A.  Pelt,  T.  N.  MiUer,  Peter  Bureh,  TV. 
H.  Byrd,  W.  M.  Florea,  K.  Flores,  S.  T.  Sweet, 
Pres  Mobray,  W.  A.  Armstrong,  F.  C.  Collins, 
the  Texas  Company,  and  the  Texas  IMpe  Line 
Company,  against  E.  M.  Masterson,  J.  M. 
Mooney,  J.  B.  Powers,  W.  L.  Clark,  J.  L.  John- 
son, Eari  Hankamer,  T.  A.  Cromwell,  John  E. 
McEvoy,  P.  E.  White,  and  A.  H.  Smith,  G.  D. 
Hodgson,  and  P.  C.  Hankamer.  The  suit  was 
brought  for  the  purpose  of  attacking  the  valid- 
ity of  the  incorporation  of  the  town  of  Sour 
Lake,  Hardin  county,  Tex,,  this  town  having 
attempted  to  incorporate  for  municipal  pur- 
poses under  the  general  laws  of  the  state.  Tlie 
information  in  the  nature  of  quo  warranto  was 
filed  on  the  22d  day  of  May,  1920,  after  au- 
thority had  been  granted  by  the  Judge  of  the 
district  court  of  the  Seventy-Fifth  judicial  dis- 
trict 

"Tlie  information  filed  by  relators  alleged 
that  the  attempted  incorporation  of  the  town 
of  Sour  Lake  was  illegal  and  void  because  there 
was  included  within  the  boundaries,  consid- 
erable territory  not  suitable  for  town  purposes, 
and  not  intended  to  be  used  for  town  purposes. 
It  was  alleged  that  there  was  included  within 
the  boundaries  of  the  town  about  75  acres  of 
land  in  the  oil  fields,  there  being  Indnded  the 
Jackson  strip  and  the  Cannon  tract,  these  two 
tracts  comprising  a  large  part  of  the  most  pro- 
ductive portion  of  the  Sour  Lake  oil  field,  and 
that  on  the  75  acres  included  in  the  oil  field 
there  were  a  large  number  of  derricks,  pumps, 
machinery,  machine  shops,  pumping  plants,  and 
other  paraphernalia  incident  to  an  oil  field, 
and  that  practically  no  people  resided  in  this 
section,  and  the  only  people  who  did  reside 
therein  did  not  live  in  the  town  of  Sour  Lake, 
but  were  separated  from  it  by  the  oil  fields, 
and  that  said  land  could  not  be  used  for  town 
purposes  and  could  receive  no  benefit  from  a 
town.  It  was  further  alleged  that  there  was 
included  within  the  boundaries  of  the  attempted 
incorporation,  large  areas  of  open  prairie  land 
and  considerable  uninhabited  and  uninhabitable 
swamp  lands;  that  al>out  one-third  of  the 
area  included  within  the  bonndaries  of  the  at- 
tempted incorporation  was  either  occupied  by 
the  on  fields  or  was  uninhabited  prairie  and 
swamp  lands,  which  lands  were  not  suitable 
for  town  purposes  and  were  not  intended  to  be 
used  for  town  purposes." 


It  was  alleged  that  the  IndlvldnBls  above 
named  claimed  to  be  acting  as  the  oflioers  of 
said  town  of  Sour  Lake,  and  daimed  that 
they  had  been  duly  elected  or  appointed  Uy 
snch  offices  of  said  claimed  inoorporatloii 
or  mnnlcipality.  It  was  prayed  that  tbe  at- 
tempted or  daimed  incorporatioa  be  hdd 
void,  and  that  the  respondents  named  shoold 
be  ousted  from  tbe  ofliices  they  were  daim- 
Ing  to  h(rid. 

"The  relators  filed  their  first  amended  orig- 
inal answer  on  July  7,  1920,  which  answer  con- 
tained a  general  demurrer,  general  denial,  plea- 
of  not  guilty,  and  a  special  answer  setting 
forth  that  since  the  filing  of  this  suit,  the  city 
council  of  the  dty  of  Sour  Lake  bad  passed 
an  ordinance  eliminating  certain  territory  with- 
in the  original  bonndaries  of  the  town.  A  copy 
of  the  ordinance  was  attached  showing  an  at- 
tempt to  discontinne  81.02  acres  of  land  from 
the  town." 

Relators  thereupon  filed  a  first  supplemen- 
tal information,  containing  certain  special  ex- 
ceptions and  a  farther  Qtecial  answer. 

The  case  proceeded  to  trial  before  tbe  court 
without  a  Jury,  and  resulted  in  a  Judgment 
by  tbe  trial  court  denying  the  attack  made  by 
relators  In  toto,  and  upholding  tbe  town  of 
Sour  Lake  as  having  been  legally  incorpo- 
rated and  establishing  the  rights  of  the  sev- 
eral Individual  respondents  to  the  offices  in 
the  town  held  by  them.  To  this  Judgment 
of  the  trial  court,  relators  duly  excepted,  and 
have  brought  the  case  to  this  court  attacking 
the  Judgment  by  proper  assignments  of  er- 
ror. 

In  view  of  the  dlspositicm  that  we  have 
decided  the  record  In  this  case  compels  at 
our  hands,  we  find  it  unnecessary  to  pass  up- 
on the  first  and  second  assignments  of  error 
foimd  in  appellant's  brief.  One  of  these  re- 
lates to  the  insufficiency  of  tbe  answer  of  re- 
spondents In  falling  to  allege  specially  the 
authority  by  which  they  claim  to  exercise  the 
oflSces  held  by  them  in  the  town  of  Soar 
Lake,  and  the  other  relates  to  the  action  of 
the  trial  court  in  holding  and  ruling  that  th» 
burden  of  proof  in  this  case  rested  upon  the 
relators. 

The  third  and  fourth  assijninients  of  error 
attack  the  finding  and  holding  by  the  trial 
Judge  to  the  effect  that  the  territory  included 
and  embraced  within  the  boundaries  of  tbe 
Incorporation  of  the  town  of  Sour  Lake  was 
adapted  to  and  suitable  for  town  purposes, 
and  that 'such  territory  as  so  embraced  was 
Intended  by  the  incorporators  or  promoters, 
at  the  time  of  such  claimed  Incoriwratlon,  to 
be  used  for  strictly  town  purposes ;  the  con- 
tention under  these  assignments  being  that 
the  undisputed  proof  adduced  upK>n  the  trial. 
In  all  material  respects,  showed,  without  ma- 
terial contradiction,  that  there  was  a  large 
acreage  or  territory  embraced  in  said  at- 
tempted incorporation,  which  was  vacant  and 
unoccupied  lands,  and  wUch  was  not  ooa~ 
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nected  with  the  teal  town  of  Sonr  Lake,  and 
w^blcb  was  without  habitation,  and  much  of 
'wlilch  was  swampy,  low,  and  wet,  and  not 
suitable  for  town  purposes,  and  that  same 
"Wiras  not  Intended  to  be  used  for  town  pur- 
poses at  the  time  of  such  attempted  Incor- 
poration.     And    the   further    contention   llB 
made  that  the  undisputed  proof  In  this  rec- 
ord shows  that  there  was  embraced  within 
the  attempted  Incorporation  at  least  76  acres 
of  land  which  was  devoted  exclusively  to  oil 
developments  and  operations,  and  which  was 
situated  In  what  Is  known  as  the  oil  fields 
near  Sour  Lake,  and  that  said  76  acres  of 
land,  bj  reason  of  the  fact  that  It  was  de- 
voted exclusively  to  Oil  field  purposes,  and 
the  surface  thereof  covered  largely  by  der- 
ricks,   power    plants,    pumping   machinery, 
pipes,  laterals,  ditches,  and  levees,  and  much 
other  paraphernalia  necessary  to  be  used  In 
the  development  and  operation  for  oil,  that 
such  land  was  not  suitable  for  or  adapted  to 
town  puriKwes,  and  that  It  was  not  intended 
by  the  promoters  of  said  Incorporation  at  the 
time  thereof  to  be  used  for  town  purposes. 
This  states,   substantially,    the   contention 
of  appellant  on  the  merits  of  this  case,  and 
goes  to  the  vitals  of  the  controversy. 

We  shall  first  attempt  to  show  what  we 
conceive  to  be  the  law  relative  to  these  con- 
tentions of  appellant,  and  thereafter  will 
state  the  facta,  substantially,  upon  which  the 
trial  court  based  the  Judgment  in  this  case. 

The  first  authority  dted  in  appellant's 
brief  Is  the  case  of  State  v.  Eldson,  76  Tex. 
302,  13  S.  W.  263,  7  L.  R.  A.  733.  In  that 
case,  an  attempt  was  made  to  Incorporate  a 
certain  district  or  territory,  which  included 
wlfhln  Its  bounds  the  town  of  Bamilton; 
the  incorporation  being  for  school  pnrpoaes 
only.  The  real  town  of  Hamilton — that  is, 
the  "collection  of  inhabited  honses"— extend- 
ed over  an  area  of  not  more  than  2  square 
miles;  the  whole  area,  however,  which  was 
brought  within  the  attempted  incorporation, 
extended  over  28  square  miles,  and  included 
such  territory  as  stock  ranches  and  farms. 
The  trial  court,  as  against  the  attack  made 
by  the  relators,  upheld  the  attempted  incor- 
poration, but  upon  appeal  the  Supreme  Court 
of  this  state.  In  an  opinion  by  Judge  Gaines, 
held  the  attempt  at  incorporation  absolutely 
void,  and,  among  other  things,  declared  that 
such  attempt  was  a  fraud  upon  the  law  of 
this  state.  Among  other  thingsi  said  by 
Judge  Gaines  In  that  case,  in  construing  the 
statute  then  under  consideration,  was  the  fol- 
lowing: 

"No  definition  of  the  word  'town'  is  given, 
and  it  follows  that  we  must  take  the  word  in 
its  ordinary  signification — a  collection  of  in- 
habited houses.  The  term  carries  with  it  the 
idea  of  a  considerable  aggregation  of  people  liv- 
ing in  close  proximity.  A  town  popalation  is 
distingaished  from  a  rural  population,  which  is 
understood  to  signify  a  people  acottered  over 
the  conntiy,  and  engaged  in  agricultural  pnr- 
buits,  or  some  similar  arocations  requiring  a 
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considerable  area  of  territory  for  its  rapport. 
A  section  of  country  so  inhabited  cannot  be 
called  a  tovm,  nor  treated  as  part  of  a  town, 
without  doing  violence  to  the  meaning  ordina- 
rily attached  to  that  word. 

"It  follows,  from  this,  that  the  Legislature 
did  not  intend  to  confer  the  power  of  incor- 
porating by  election  upon  a  district  of  country 
inhabited  by  people  living  in  residences  widely 
disseminated  over  its  area.  The  power  is  con- 
ferred only  upon  towns  and  villages,  and  is 
confined  to  the  actual  residents  of  such  local- 
ities, and  does  not  carry  with  it,  and  confer 
upon  a  town,  authority  to  extend  the  bounda- 
ries of  the  incorporation  beyond  its  own  ac- 
tual limits.  This  ruling  is  in  accordance  with . 
the  policy  of  other  statutes  of  a  like  char- 
acter. A  city  already  incorporated  cannot  ex- 
tend its  limits  by  any  one  election  further  than 
a  half  of  a  mile.  •  •  •  The  object  of  the 
limitation  is  to  prevent  a  city  from  extending 
its  limits,  so  as  to  take  in  a  population  purely 
rural;  and  the  policy  of  the  limitation  is  found- 
ed upon  the  idea  that  it  is  unjust  to  subject  a 
people  to  the  burdens  of  a  municipal  govern- 
ment who  share  none  of  its  benefits." 

The  next  authority  Invoked  by  appellant 
Is  the  case  of  Ewing  v.  State,  81  Tex.  172, 16 
S.  W.  872.  In  this  case  an  attack  was  made 
by  quo  warranto  proceedings  on  the  city  of 
Oak  Cliff,  the  main  ground  being  that  the 
Inhabitants  of  that  town  (about  2,000),  which 
covered  actually  about  2  square  miles,  had 
attempted  to  enlarge  by  incorporation  so  as 
to  Include  about  0  square  miles  of  territory. 
Much  of  this  new  territory  was  vacant  land, 
upon  which  there  were  some  stock  ranches 
and  several  farms,  and,  In  addition,  there 
was  embraced  a  part  of  the  suburban  town  of 
West  Dallas.  The  attack  was  successful  In 
the  trial  court,  and  In  the  Supreme  Court  the 
judgment  was  again  upheld,  in  an  c^inion 
written  by  Judge  Gaines.  Judge  Gaines,  In 
delivering  the  opinion,  among  other  things, 
stated: 

"These  facts  in  our  opinion  bring  the  case 
within  the  principles  which  were  announced 
in  the  case  of  State  v.  Eidson,  76  Texas,  302. 
In  that  case  we  held  that  the  statute  which  au- 
thorized towns  and  villages  to  incorporate  for 
school  purposes  only  did  not  authorize  them  to 
include  within  the  Umits  of  the  proposed  cor- 
prtration  adjacent  territory  inhabiteO  solely  by 
a  rural  population.  For  a  stronger  reason  they 
cannot  embrace  territory  not  inhabited  at  all. 
That  statute  authorized  towns  and  villages  to 
incorporate  for  school  purposes  winch  were 
empowered  to  incorporate  for  municipal  pur- 
poses under  the  provisions  of  chapter  2  of  title 
17  of  the  Revised  Statutes.  Sayles'  Civ.  Stats, 
art.  541a.  The  corporation  in  the  present  case 
was  attempted  to  be  created  under  article  340a 
of  Sayles'  Civil  Statutes,  which  article  reads 
as  follows:  "When  a  city  or  town  may  con- 
tain 1,000  inhabitants  or  over.it  may  incor- 
porate as  a  city  or  town  in  the  manner  pre- 
scribed by  chapter  2  of  this  title,'  etc.  It  fol- 
lows that  the  manner  of  incorporating  towns 
and  villages  for  school  purposes,  and  for  in- 
corporating dties,  towns,  and  villages  for  mo- 
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nicipal  purposes,  are  precisely  the  same;  and 
that  if  a  town  is  not  authorized  to  embrace 
within  the  limits  of  its  corporation  for  school 
purposes  territory  beyond  the  limits  of  the 
actual  town,  a  city  when  it  seeks  to  create  a 
corporation  f«r  municipal  purposes  must  con- 
fine itself  to  its  actual  boundaries.  This  is  the 
literal  meaning  of  the  statutes  upon  this  sub- 
ject. Who  are  empowered  to  create  the  cor- 
porations? The  inhabitants  of  cities,  towns, 
and  villages.  What  are  they  empowered  to 
incorporate?  The  cities,  towns, 'and  villages 
themselves,  and  not  also  such  portions  of  the 
adjacent  territory  as  their  inhabitants  may 
be  pleased  to  embrace  within  the  limits  of 
the  corporation. 

"  •  *  •  To  rebot  the  case  made  by  the  re- 
lators the  respondents  adduced  testimony  show- 
ing that  the  city  of  Oak  CliS  had  had  a  remark- 
able growth;  that  the  increase  of  its  popula- 
tion and  area  and  of  its  public  improvements 
was  without  a  parallel  in  our  state,  and  that 
by  reason  of  these  facts  the  lands  embraced 
in  the  limits  prescribed  for  the  corporation 
were  greatly  enhanced  in  value.  It  was  shown 
that  the  values  of  the  real  estate  belonging  to 
the  relators  and  lying  within  the  limits  had 
been  greatly  increased,  and  that  at  the  time 
tif  the  trial  they  far  exceeded  the  price  of  mere 
agricultural  lands.  If  it  were  true  that  all 
lands  lying  adjacent  to  a  city  which  were  en- 
hanced in  value  by  its  establishment  and  growth 
constituted  a  part  of  the  city,  these  facts  would 
be  worthy  of  consideration  in  determining  the 
case.  But  such  is  not  the  fact.  A  city  does 
not  extend  beyond  the  area  occupied  by  its 
houses  and  inhabitants.  For  the  same  reason 
the  fact  that  much  of  the  territory  lying  be- 
yond the  actual  city  has  been  laid  off  into 
blocks  and  lots  as  prospective  additions  does 
not  aid  respondents'  case. 

"We  conclude  that  the  court  neither  erred  in 
overruling  the  demurrer^  to  the  information 
nor  in  giving  judgment  for  the  state  upon  the 
evidence  adduced." 

The  case  of  the  State  ▼.  Merchant,  38  Tex. 
Civ.  App.  226.  85  S.  W.  483,  was  an  attack 
by  quo  warranto  proceedings  upon  the  town 
of  Sour  Lake,  because  of  an  attempted  or 
claimed  incorporation  In  1904.  In  that  case, 
one  of  tbe  main  reasons  for  attacking  the 
incorporation  was  alleged  to  be  that  a  con- 
siderable area  of  vacant  land  had  been 
brought  within  the  attempted  boundaries  of 
the  town,  which  was  not,  in  fact,  a  part  of 
the  town,  and  was  uniuhablted,  and,  in  fact, 
much  of  it  was  not  suitable  for  town  pur- 
poses, and  farther  that  It  was  not  intended 
by  the  promoters  that  such  territory  should 
be  used  for  strictly  town  purposes.  In  the 
trial  court  the  attack  was  unsuccessful,  and 
the  attempted  incorporation  upheld;  but, 
upon  appeal  to  the  Court  of  Civil  Appeals  at 
Galveston,  the  judgment  of  the  trial  court 
was  reversed  and  rendered,  for  the  reason 
that  it  appeared  to  the  Court  of  Civil  Ap- 
peals, as  stated  by  the  court,  that  the  undis- 
puted material  testimony  in  the  case  showed 
that  there  was  considerable  vacant  territory 
brought  into  the  boundaries  of  the  attempt- 


ed   Incorporation   that   was   not    connected 
with  the  real  town  of  Sour  Lake,  as  It  tben 
existed,  and  also  because  mvuHi  of  fhis  terri- 
tory was  not  suitable  for  town  purposes,  and 
because,  upon  the  whole  evidence.  It  appear- 
ed to  the  Court  of  Civil  Appeals,  beyond  rea- 
sonable controversy,  that  it  was  not  the  in- 
tention of  the  Incorporators  that  the  terri- 
tory sought  to  be  included  was  to  be  used 
strictly  for  town  purposes.     The  court,  as 
win  ai^)ear  from  the  opinion,  was  not  un- 
mindful of  the  Inconveniences  that  result  to 
municipalities  and  towns  when  attempts  on 
their  part  to  incorporate  shall  be  set  aside, 
etc. ;  but,  nevertheless,  the  court  did  not  hes- 
itate to  discharge  Its  full  duty,  as  it  said,  to 
prevent  the  perpetration  of  a  fraud  upon  tbe 
statutory  law  of  this  state.    The  opinion  in 
the  case  was  by  Chief  Justice  Garrett,  and 
after  stating  that  it  was  shown,   substan- 
tially, by  the  evidence,  that  much  of  the  ter- 
ritory attempted  to  be  Incorporated  was  cov- 
ered by  swamps,  jungles,  and  horse  and  cat- 
tle pens,  etc.,  "a  small  part  only  of  whldi 
was  Inhabited,"  further   proceeded   as  fol- 
lows: 

"The  conrts  vrill  not  allow  such  an  abuse  of 
the  statute.  The  provision,  "and  incladint 
therein  no  territory  except  that  which  is  in- 
tended to  be  used  for  strictly  town  purposes." 
was  intended  to  embody  in  the  statute  the  rule 
expressed  in  Ewing  v.  State,  81  Tex.  ITO,  16 
S.  W.  872,  and  State  v.  Eidson,  76  Tex.  302. 
13  S.  W.  263,  7  L.  B.  A.  733,  forbidding  tbe 
people  of  a  town  or  village  to  embrace  for  t&i 
purposes  lands  not  intended  to  be  divided  into 
lots  and  occupied  for  town  purposes.'  State 
of  Texas  ex  rel.  Perrin  v.  Hoard,  W  Tex.  527, 
62  S.  W.  1054.  The  act  of  1895  (Gen.  Laws 
1895,  p.  17)  limiting  the  amount  of  area  that 
may  be  Incorporated  is  restrictive  of  the 
amount,  and  does  not  authorize  such  incorpora- 
tion when  not  for  strictly  town  purposes.  State 
V.  Hoard,  supra,  and  Judd  v.  State  (Tex.  Cir. 
App.)  62  S.  W.  543,  were  decided  since  the 
passage  of  the  act  of  189S.  It  is  a  question  of 
fact  to  be  decided  in  the  trial  court  as  facts 
are  decided  in  other  cases;  but  when  the  tiii' 
controverted  evidence  shows  that  tbe  facts 
should  not  have  been  decided  otherwise  than 
one  way.  this  court  will  not  remand  the  cause 
for  another  trial  of  the  facts  upon  a  reversal 
of  the  judgment." 

Both  parties  to  this  appeal  cite,  as  sustain- 
ing their  respective  contentions,  the  case  of 
State  V.  Hoard,  94  Tex.  527,  GZ  S.  W.  1054. 
The  attack  in  that  case  was  on  the  town  of 
Celeste,  Hunt  county,  on  the  ground  that 
205  acres  of  land  used  for  agricultural  pur- 
IK>se8  had  been  illegally  Included  in  the  pro- 
.posed  corporation,  and  that  this  was  con- 
trary to  the  consent  and  wishes  of  the  own- 
er of  the  205  acres ;  and  it  was  further  spe- 
cifically alleged  that  this  205  acres  was  not 
connected  to  the  real  town  of  Cdeste^  that 
is  to  say,  that  it  was  entirely  vacant,  unin- 
habited, and  lay  outside  of  that  portion  of 
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tike   town  where  the  people  lived  In  tbeir 
iresldencee  doeely  conneOted. 

i:iie  attack  In  the  trial  court  In  that  case 
-was   unsuccessful,   because  the  trial  court 
found  as  a  fact  that  this  whole  tract  of  206 
acres,  although  used  as  a  famt  up  to  the 
time  of  the  Incorporation,  was  well  adapted 
&xid  suitable  for  town  purposes,  with  Qtie  ex- 
ception of  about  8  or  10  acres  thereof,  all  of 
'%%'hieh  was  ccHttiguous  to  the  town  proper, 
and  further  found  as  a  fact  that  the  incorpo- 
rators or  promoters  of  the  incorporation  in- 
tended, at  the  time  of  the  lncorporatl<Mi,  to 
use  the  whole  of  this  205  acres  of  land  for 
strictly  town  purposes.    The  judgment  of  the 
trial  court,  denying  the  attack,  was  appealed 
■froju,  and  the  Court  of  Civil  Appeals,  in  ef- 
fect, by  way  of  certified  question,  asked  the 
Suprnne  Court  whether  the  facts  found  by 
the  trial  Judge  would  render  the  incorpora- 
tion valid.    In  answer  to  this  certified  ques- 
tion.  Judge   Brown,   speaking  for  the   Su- 
Ijrenie  Court,  said,  in  effect,  that  if  the  facts 
found  by  the  trial  court  existed,  the  incor- 
poration  was   valid.     In   discussing  article 
.580  of  the  Revised  Statutes  (Acts  of  1S95), 
Judge  Brown  farther  commented  as  follows: 

"The  provision,  'and  including  therein  no  ter- 
ritory except  that  whidi  is  intended  to  be  used 
for  strictly  town  purposes,'  was  intended  to 
embody  in  the  statnte  the  rule  expressed  in 
Ewing  V.  State,  81  Texas,  172,  and  State  v. 
Eidaon,  76  Texas,  302,  forbidding  the  people 
of  a  town  or  village  to  embrace  for  taxing  pur- 
poses lands  not  intended  to  be  divided  into  lots 
and  occupied  for  town  purposes.  This  court 
cannot  say  as  a  matter  of  law  that  the  includ- 
ing of  205  acres  of  fanning  land  of  itself  ren- 
dered the  incorporation  void.  The  statute 
makes  it  a  question  of  intent  which  is  a  ques- 
tion of  fact,  and  the  trial  court  found  as  a 
fact  that  the  land  was  at  the  time  intended  for 
town  pnrposes,  wliicb  brings  it  within  the  terms 
of  the  law." 

In  the  Hoard  Case,  as  will  appear  from 
the  opinion  of  the  Court  of  Civil  Appeals,  the 
evidence  adduced  upon  the  trial  was  abun- 
dantly sufficient  to  authorize  a  finding  in  the 
trial  court  that  the  205  acres  of  land,  al- 
though used  as  a  farm,  was  Intended  by  the 
promoters  or  Incorporators  to  be  used  for 
strictly  town  purposes,  and  this  finding  upon 
the  evidence  was  upheld  by  the  Court  of 
Civil  Appeals,  and,  really,  there  can  be  no 
serious  question  about  the  sufficiency  of  the 
evidence  In  that  case  to  warrant  such  find- 
ing, both  by  the  trial  court  and  by  the  Court 
of  Civil  Appeals,  not  only  that  this  205-acre 
tract  of  land  was  Intended  for  town  purpos- 
es, but  that  it  was  highly  suitable  for  town 
purposes,  and  was  contiguous  to  the  town 
proper. 

Appellees  also  cite  and  rely  upon  the  case 
of  State  V.  City  of  Polytechnic,  lf>4  S.  W. 
1136.  The  reason  for  the  attack  in  that  case 
was  based  npon  the  fact  tnat  a  tract  of  C5 
acres  of  land  belonging  to  a  Mrs.  Burcbill 


had  been  brought  within  the  limits  of  the 
town  by  the  promoters  of  the  incorporation 
against  the  owner's  consent,  and  spedfle 
groimds  of  attack  were  that  the  land  was 
wholly  vacant' and  unoccupied,  and  was  not 
suitable  for  town  purposes,  and  was  not  in- 
tended to  be  used  for  such  purposes.  The 
case  was  tried  with  a  Jury,  and  it  was  found 
by  the  Jury,  as  a  fact  that  the  entire  tract 
of  65  acres  was  suitable  for  town  purposes, 
and  that,  although  not  actually  occupied  by 
residents  at  the  time  of  the  incorporation,  it 
was  intended  by  the  incorporators  to  be  used 
for  strictly  town  purposes.  Upon  the  verdict 
establishing  these  facts,  the  trial  court  ren- 
dered Judgment  denying  the  attack,  and  up- 
held the  Incorporation.  On  appeal  to  the 
Amarillo  Court  of  Civil  Appeals,  the  judg- 
mmt  of  the  trial  court  was  affirmed.  It  is 
clear  from  the  evidence  in  that  case,  as  re- 
cited in  the  appellate  court's  opinion,  that 
this  65-acre  tract  of  land  was  clearly  adapt- 
ed to  and  suitable  for  town  purposes,  and 
the  evidence  clearly  Justified  the  finding  by 
the  Jury  that  it  was  intended  by  the  pr<Hnot- 
ers  and  incorporators  that  this  tract  of  land 
would  be  used  for  town  purposes.  In  keeping 
with  the  very  letter  of  article  580  of  the  Re- 
vised Statutes.  The  Court  of  Civil  Appeals, 
in  disposing  of  the  appeal  in  that  case, 
among  other  things,  said: 

"Taking  the  two  articles,  777  and  1034,  to- 
gether, they  authorize  a  town  of  over  2,000 
and  less  than  5,000  inhabitants  to  incorporate 
4  square  miles  of  territory  including  territory 
intended  to  be  used  for  strictly  town  purposes. 
The  Legislature  granted  that  power  to  the  pro- 
moters, and  to  that  extent  the  ordinary  under- 
standing of  or  definition  of  a  town  is  qnalified. 
These  articles  were  enacted  subsequent  to  the 
two  first  cases  cited  from  the  Supreme  Court 
[State  V.  Eidson  and  Ewing  v.  State,  supra], 
and,  to  Judge  Gaines'  suggestion  that  there 
was  no  definition  of  a  town  by  the  statute,  the 
Legislature  responded  by  an  act  to  define  the 
territory,  and  further  modifying  the  rule  that 
such  territory  could  include  land  where  it  was 
intended  to  be  used  for  town  pnrposes.  This 
certainly  modified  the  rule  that  the  incorpora- 
tion should  be  marked  by  an  area  of  the  ag- 
gregation of  residences  and  of  appurtenant 
structures.  The  inclusion  of  farm  land.  Judge 
Brown  said,  in  the  Hoard  Case,  wonld  not  in- 
validate the  incorporation  as  a  matter  of  law; 
but  'the  statute  makes  it  a  question  of  inten- 
tion, which  is  a  quostion  of  fact.'  To  have 
instructed  the  Jury,  with  reference  to  the  pow- 
er to  incorporate  a  town,  that  only  such  as  was 
marked  by  the  area  of  aggregated  residences 
and  appurtenant  structnres  could  be  incorpo- 
rated, wonld  be  error.  Under  the  statutes,  a 
town  of  over  2,000  and  less  than  5,000  could 
incorporate  an  area  of  4  square  miles  if  it 
waa  intended  the  territory  included  should  be 
used  strictly  for  town  purposes.  As  suggested 
by  Judge  Gaines  in  the  Ewing  Case: 

"  'In  the  absence  of  abuse  of  power,  it  would 
be  the  duty  of  the  court  to  respect  the  legis- 
lative will,  and  to  hold  the  incorporation  of 
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rach  additional  territory  valid'— the  very  thins 
which  Judge  Brown  subsequently  did  in  the 
Hoard  Case." 

[1]  It  Is  dear  from  article  580  of  the  Re- 
vised Statutes  of  1895,  now  article  1034,  that 
the  town  of  Sour  Lake,  at  the  time  of  the 
attempted  Incorporation,  could  not  include 
wlfliin  the  corporate  limits  any  "territory" 
that  was  not  intended  for  strictly  town  pur- 
poses, because  that  article  expressly  says: 

"And  including  therein  no  territory  except 
that  which  is  intended  to  be  used  for  strictly 
town  purposes." 

Now,  In  this  case,  It  la  the  contention 
of  appellant  here  that  the  Judgment  of  the 
trial  court  must  be  reversed  for  two  reasons, 
first,  because  a  considerable  part  of  the  ter- 
ritory that  was  brought  within  the  bound- 
aries of  the  attempted  incorporation  was 
wholly  vacant  and  unoccnpled,  and  formed  no 
part  of  the  real,  actual  town  of  Sour  Lake, 
that  Is  to  say,  formed  no  part  of  the  territory 
which  was  actually  occupied  by  residences 
closely  contiguous  to  each  other,  and  also  be- 
cause much  of  this  vacant  and  unoccupied 
territory  was,  by  reason  of  Its  being  low  and 
wet  and  swampy,  not  suitable  for  town  pur- 
poses, and  that  this,  alone,  would  be  suffi- 
cient to  invalidate  the  attempted  incorpora- 
tion; but,  if  mistaken  In  this  contention, 
as  a  second  reason,  as  we  understand  appel- 
lant's contention.  It  asserts  that  the  inclu- 
sion of  the  76  acres  of  land,  as  hereinabove 
mentioned,  which  was  devoted  exclusively  to 
the  development  of  oil,  and  was  an  estab- 
lished and  proven  oil  bearing  territory,  the 
same  was  not  adapted  to  nor  suitable  for 
town  purposes,  and  that  the  practically  un- 
disputed material  evidence  In  this  case  show- 
ed that  It  was  not  the  intention  of  the  In- 
corporators or  promoters  of  the  town  to  use 
this  oil  field  for  strictly  town  purposes. 

[2]  We  shall  not  further  discuss  the  au- 
thorities which  we  have  mentioned  above, 
and  from  some  of  which  we  have  quoted; 
bat  as  we  construe  the  holding  by  Judge 
Brown  on  the  certified  question  in  the  Hoard 
Case,  we  would  not  be  warranted  in  holding 
as  a  matter  of  law  that  the  inclusion  of  the 
vacant  and  unoccupied  lands  by  the  Incorpo- 
rators of  the  town  of  Sour  Lake  would,  alone, 
render  the  incorporation  Invalid.  It  would 
be  otherwise,  In  our  opinion.  If  we  should 
apply  the  rule  announced  in  the  Eidson  and 
Ewing  Cases,  supra;  that  is,  If  we  should 
bold  as  there  held,  that  the  Incorporators 
could  not  bring  in  territory  which  was  va- 
cant and  unoccupied  and  in  no  manner  used 
for  town  purposes  at  the  time  of  the  at- 
tempted incorporation.  But,  as  we  have 
stated  above,  the  rule  seems  to  have  been 
Changed  on  this  point  by  the  holding  in  the 
Hoard  Case,  supra,  for  the  205  acres,  con- 
sisting of  a  farm  and  In  no  manner  used  for 
town  purposes,  was  brought  into  the  bound- 
aries of  the  incorporation ;  but  on  the  finding 


by  the  trial  court  that  this  contlgnons  farm 
was  suitable  for  and  adapted  to  town  pur- 
poses, and  that  It  was  Intended  by  the  in- 
corporators to  use  It  for  town  purposes. 
Judge  Brown  said  that  It  was  properly 
brought  within  the  boundaries  of  the  In- 
corporation. This  holding  was,  undoubtedly, 
because  of  the  Act  of  1895  (article  580), 
which  Judge  Brown  construed  as  empower- 
ing the  Incorporators  to  do  what  they  did  in 
that  case,  provided  It  was  Intended  by  them 
that  this  vacant  and  suitable  territory  was  to 
be  used  for  tovm  purposes.  Now  In  this 
case,  while  there  are  strong  reasons  for  the 
contention  of  appellant  that  much  of  the 
vacant  and  unoccupied  territory  that  was 
brought  into  this  Incorporation,  there  being 
several  hundred  acres  of  It,  lying  moattly  in 
the  southeast  and  northeast  comers  of  the 
boundaries,  was  hardly  suitable  for  town 
purposes,  that  Is,  adapted  to  such  use,  stlU 
we  do  not  feel  authorized  to  say,  as  against 
the  holding  of  the  trial  Judge  on  that  point, 
that  It  Is  dear  that  such  vacant  and  unoccu- 
pied territory  was  not  and  could  not  be  ren- 
dered reasonably  adapted  to  or  suitable  for 
town  purposes,  and  that  the  quantity  of  such 
territory  Is  so  great  as  to  authorize  us  to  hold, 
in  the  face  of  the  trial  court's  conclusion, 
that  It  could  not  have  been  reasonably  the 
intention  of  the  Incorporators  that  this  ter- 
ritory would  be  used  for  tovra  purposes.  It 
cannot  be  denied  that  much  of  It,  because 
of  being  so  low  and  swampy,  would  seem 
very  unsuitable  and  unadapted  to  town  pur- 
poses ;  but  we  will  not  make  such  holding  as 
a  matter  of  law. 

[3]  Coming,  howev«,  to  what  we  consider 
the  vital  and  Insurmountable  obstacle  In  this 
case  for  the  appellees,  that  is,  as  to  whether 
the  76  acres  of  land  comprising  what  la  known 
as  and  called  the  oil  field  lying  north  and 
west  of  the  real  town  of  Sour  Lake,  had  the 
effect  to  render  this  Incorporation  Invalid. 
We  have  read  very  carefully  all  the  evidence, 
In  detail,  having  reference  to  this  point,  and 
have  examined  the  several  photographs  sent 
up  with  the  record  for  the  Inspection  of  this 
court,  as  portraying  the  surface  situations, 
etc.,  as  nearly  as  could  be  had  of  this  76 
acres  of  land.  It  would  be  Impracticable  and 
next  to  Impossible  to  let  this  opinion  show 
the  situation  as  revealed  by  these  photo- 
graphs ;  otherwise,  we  would  be  glad  to  do 
so.  Nor  would  any  useful  puTi>ose  be  sub- 
served by  attempting  to  state  In  detail  the 
testimony  of  the  witnesses  vrith  reference  to 
the  suitableness  of  this  oil  field  for  town  pur- 
poses, and  we  will  not  attempt  to  do  so,  but 
win  only  state  the  substance  of  the  material 
facts  as  they  appear  from  the  undisputed 
material  evidence  In  this  case.  The  follow- 
ing are  the  undisputed  facts  as  we  glean 
them  from  the  record: 

This  76  acres  of  land,  practically  as  a 
whole,  has  been  a  proven  oil  field  and  has 
been   continuously   developed  and  operated 
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*OT-   the  production  of  crude  oil  since  1903. 
Sifice  tbat  time  the  record  In  this  case  shows 
xntxny  wells  have  been  put  down  in  this  ter- 
ritiory,  and  the  discoTery  of  this  oil  field  and 
its  successful  operation  caused  the  little  vil- 
lase   of   Sour  Lake  to  grow   from  perhaps 
soTnethlng  like  two  or  three  hundred  popula- 
trion  to  as  large  a  population,  perhaps,  as 
5.O00.    At  the  time  the  Incorporation  here  at- 
tached was  attempted,  the  undisputed  proof 
sbows  there  were  something  like  93  stand- 
ing derricks  in  this  oil  field  on  this  76  acres 
of  land,  not  placed  upon  the  surface  in  any 
regular  order,  according  to  any  particular 
method  or  system,  but  whereyer  it  might  be 
deemed  an  oil  well  could  probably  be  brought 
i  n.    All  the  wells,  howerer,  over  whldi  these 
93  derricks  stood  at  the  time  of  the  attempt 
to  Incorporate,  were  not  producing,  but  some 
of  them  had  been  abandoned,  at  least  tempo- 
rarily, but  many  of  them  were  still  produc- 
ing dl,  and  many  of  these  derricks  were  new 
ones,  and  many  of  the  wells  new  wells,  or 
comparatively  so.    It  wa&  shown,  by  the  un- 
disputed proof,  that  because  a  well  would 
tie  abandoned  did  not  indicate  that  It  was 
pernaanently  abandoned,  but  that  frequently 
It  was  the  custom  in  the  oil  field  to  go  back 
•    to  an  abandoned  well  and  by  proper  efforts 
many  of  them  are  made  to  again  produce. 
It  was  further  shown,  by  the  undisputed  evi- 
dence, that  in  the  operation  of  this  oil  field, 
ptunp   stations,  power  plants,   underground 
tanks,  slnah  pits,  salt  water  drains  and  ditch- 
es, as  well  as  much  other  paraphernalia  used 
in    oil  development,  Were  employed   and   In 
use  upon  this  oil  field,  and  that  really,  such 
machinery  and  other  imrapbemalla  were  in- 
dispensable in  the  successful  operation  of 
this  field  for  oil.    It  was  further  shown,  by 
the  undisputed  testimony,  that  practically  no 
one  lived  upon  this  oil  GeHi,  with  the  excep- 
tion of  Texas  Company  employes,  who  will 
be  referred  to  later.    It  was  shown,  without 
dispute,  that  at  the  time  of  the  attempted  in- 
corporation, the  population  of  the  town  of 
Sour  Lake  was  on  the  decrease,  and  that  up 
to  the  time  of  the  trial  In  this  case,  there  had 
beaa  no  attempt  on  the  part  of  any  persons 
to  use  this  oil  field  for  town  purposes,  or 
that  there  was  any  expectation  that  It  would 
be  so  used,  or  that  the  (^cers  of  the  claimed 
town  had  any  intention  of  doing  anything  In 
this  oU  field  or  concerning  it  that  would  ren- 
der It  haUt^ble  and  suitable  for  town  pur- 
poses. 

It  was  shown,  however,  thtit  the  Texas 
Company,  one  of  the  relators  In  this  case, 
and  which  concern,  the  proof  shows,  owned 
about  88  acres  of  this  78-acre  oil  field,  com- 
mencing several  years  ago,  built  some  houses 
for  certain  of  Its  employes  on  what  Is  known 
as  the  Wilde  or  Cannon  tract,  lying  north- 
west of  the  town  proper  of  Sour  Lake;  the 
first  of  these  houses,  if  we  mistake  not,  hav- 
ing been  built  some  seven  or  eight  years 
ago,  and  oChera  as  late  as  1917  or  perhaps 


1918.  It  was  shown,  without  dispute,  that 
these  houses  were  buHt  upon  property  owned 
In  fee  simple  by  the  Texas  Company,  and 
that  they  were  built  exclusively  for  the  use 
of  its  employes,  so  as  to  have  them  conven- 
ient to  their  oil  field  work,  and  tbat  no  per- 
sons other  than  its  employes  were  ever  per- 
mlt1:ed  to  enter  one  of  these  houses,  and  fur- 
ther, in  this  connection.  It  was  shown,  with- 
out dispute,  that  another  controlling  reason 
for  building  these  houses  for  Its  employes 
was  their  protection  against  strikers  In  the 
oU  field,  and  the  purpose  was  to  have  these 
employ&3  where  they  might  be  protected  up- 
on the  company's  own  proiierty  from  vlo- 
lenoe  offered  by  these  strikers.  In  all,  the 
evidence  shows  there  were  22  of  these  hous- 
es, and  the  undisputed  proof  is  that  In  con- 
structing them  care  was  taken  to  ^o  place 
them  on  the  surface  that  they  would  inter- 
fere as  little  as  possible  with  the  devdop- 
ment  of  the  land  for  oil;  tbat  they  were 
made  as  convenient  for  the  employ^  as  was 
reasonably  possible,  but  all  these  conven- 
iences were  furnished  by  the  Texas  Company 
at  a  very  small  profit,  if  any,  in  the  way  of 
rent.  The  proof  shows  further  that  there 
was  one  other  house,  tbat  of  a  Mr.  McCul- 
longh  in  the  extreme  northwest  comer  of  the 
Wilde  or  Cannon  tract,  and  In  close  ptox- 
Imity  to  these  Texas  Company  bouses.  In 
which  Mr.  McCul lough  lived,  and  he  owned 
his  place  there.  Outside  of  this  man  McCul- 
lough.  It  might  be  stated  that  this  entire  76 
acres  of  land,  comprising  the  oil  field,  was 
without  habitation  In  the  way  of  residences 
other  than  these  Texas  Company  employes 
and  two  or  three  others,  perhaps,  alluded  to 
as  squatters  on  the  property  of  others,  and 
who  were  there  merely  at  the  will  and  suf- 
ferance of  the  owners.  It  was  further 
shown,  without  dispute,  that  right  around 
these  22  Texas  Company  t«iant  houses,  there 
were  12  or  13  producing  oil  wells  at  the  time 
this  Incorporation  was  proposed,  and  further 
that  at  times  the  offensive  odors,  etc,  aris- 
ing from  the  operation  of  these  wells  was 
quite  annoying,  and  further  that  the  danger 
of  fire,  by  reason  of  esca^dng  gas,  etc.,  on  the 
oil  field,  was  very  great,  and  that  for  resi- 
dence purposes  the  oU  field  proper  was  ren- 
dered very  undesirable  on  account  of  these 
things. 

McCnlloogh's  house  above  mentioned  Is  In 
such  close  proximity  to  four  of  the  cril  der- 
ricks over  producing  wdls  that  his  house 
would  be  hi  danger  of  being  struck  If  one  of 
them  should  fall  in  his  direction.  The  un- 
disputed evidence  Is  that  the  height  of  these 
derricks  over  the  entire  field  of  76  acres 
ranges  from  84  to  112  feet,  and  in  some  plac- 
es on  the  field  the  photographs  In  the  rec- 
ord show  a  perfect  network  of  these  derides. 
The  operated  wells  'hre  connected  by  rods 
and  other  means  to  the  pumping  plants,  and 
these  rods  and  other  means  ot  operation  are 
laid  along  and  upon  the  surface  of  the  lands 
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In  Oie  oil  field.  It  was  farther  shown,  with- 
out dispute,  that  the  22  houses  ot  the  Texas 
Company,  above  mentioned,  were  practically 
all  that  could  be  put  on  its  property,  without 
Interfering  with  its  operation  for  oil,  and 
that  the  company  did  not  intend  to  build 
other  houses,  or  to  permit  their  being  built 
because  there  would  not  be  room  for  the  op- 
eration of  the  territory  for  oil.  There  was 
not  a  word  in  the  evidence,  as  we  read  it, 
to  indicate  that  the  incorporators  intended, 
within  the  reasonably  near  future,  to  make 
any  change  or  attempt  to  make  any  cliange 
whatever  in  this  76  acres  of  land,  comprising 
this  oil  field,  or  that  it  was  intended  by  them 
that  the  municipality,  when  established, 
should  In  any  manner  take  diarge  of  or  as- 
sert its  authority  in  that  field.  Nothing  was 
said  about  any  Intention  to  lay  out  or  im- 
prove any  streets  or  construct  or  build  any 
sidewalks,  or  to  attempt  to  lay  out  this  prop- 
erty in  blocks  and  lots,  either  with  or  with- 
out the  consent  of  the  owners;  nor,  indeed, 
was  it  stated  by  any  witness  that  there  was 
any  necessity  for  any  such  undertaking  or 
attempt  on  the  part  of  the  municipality. 
This  oil  field,  which  is  owned  by  several  dif- 
ferent companies  and  individuals,  has  un- 
doubtedly furnished,  in  a  large  measure,  the 
means  of  support  and  growth  of  the  town  of 
Sour  Lake,  and  it  Is  clear,  beyond  dispute, 
that  this  oil  territory  is  of  great  value,  and 
that  costly  and  valuable  machinery  is  placed 
practically  all  over  it  for  the  operation  of  the 
field  for  oil. 

Upon  such  facts  as  these,  and  we  have  not 
mentioned  them  all,  could  it  be  said,  in  rea- 
son that  the  promoters  of  this  town  intended, 
at  the  time  of  the  attempted  incorporation, 
that  this  oil  bearing  territory  should  be  de- 
voted to  or  would  be  used  for  strictly  tovni 
purposes,  as  the  expression  "town  purposes" 
is  defined  in  several  of'  the  authorities  above 
mentioned?  Could  it  be  said,  in  reason,  that 
the  municipality  intended  to  enter  upon  this 
oil  field  and  cut  it  up  into  blocks  and  lots 
and  lay  out  streets  and  sidewalks,  etc.,  such 
as  a  town  or  municipality  would  be  expected 
to  do  on  land  suitable  for  such  purposes? 
If  so,  what  did  they  intend  to  do  with  the 
valuable  holdings  of  the  owners  of  this 
property?  What  did  they  Intend  to  do  with 
the  entire  equipment,  machinery,  and  para- 
phernalia necessary  to  the  operation  of  the 
oil  wells?  Where  did  they  intend  to  put  or 
what  did  they  Intend  to  do  with  these  nu- 
merous derricks  situated  without  regularity 
throughout  most  of  the  entire  field?  And 
where,  In  view  of  the  undisputed  evidence 
with  reference  to  other  vacant  territory,  and 
far  less  valuable,  such  as  prairie  lands  that 
they  did  bring  into  the  incorporation,  was 
the  necessity  for  the  municipality,  when 
created,  to  enter  upon -this  valuable  oil  field 
and  practically  destroy  it  for  oil  develop- 
ment purposes?  Yet  the  mayor,  who  was  the 
only  material  witness,  as  we  see  It,  for  the 


I  respondents  in  this  case,  said  as  a  witness  on 
I  the  stand  that  with  the  exception  of  about 
I  31  acres  of  that  field,  he  considered  the  re- 
mainder of  it  suitable  for  town  purtioses,  but 
he  did  not  say,  as  we  see  the  record,  any- 
where that  it  was  intended  that  this  field 
would  be  used  for  town  purposes.    But  if  he 
had  said  so,  his  statement  would  be  calcu- 
I  late  to  stagger  the  credulity  of  any  reason- 
able mind. 

One  day  before  the  trial  of  this  case  in  the 
trial  court,  the  city  council  of  the  claimed 
city  of  Soar  Lake  passed  an  ordinance,  by  the 
terms  of  which  it  was  attempted  to  eliminate 
31.02  acres  of  land  from  the  incorporation, 
and  as  Its  reason  for  such  attempt,  the  coun- 
cil. In  the  ordinance,  stated  the  following: 

"Sec.  S.  That  whereas  there  is  a  suit  pend- 
ing against  the  officers  of  the  city  of  Sour  Lake 
in  the  nature  of  a  quo  warranto,  and  the  cor- 
porate existence  of  the  city  of  Sour  Lake  is 
threatened  and  unless  the  territory  herein  de- 
scribed is  discontinued  and  eliminated,  the 
same  being  unfit  for  town  purposes,  the  city 
of  Sour  Lake  is  in  great  danger  of  losing  said 
suit,  and  a  public  emergency  is  thereby  creat- 
ed, and  the  mayor  of  said  city  has  requested 
that  this  ordinance  *be  passed  at  this  meeting 
of  the  city  council,  it  is  therefore,  ordered  that 
the  rules  be  suspended  and  that  this  ordinance 
be  put  upon  its  last  reading  and  final  passage 
and  be  in  force  from  and  after  this  date,  and 
it  is  so  ordered." 

The  field  notes  of  the  31  acres  of  oil  tei^ 
ritory  attempted  to  be  eliminated  by  this  or- 
dinance were  given  In  the  ordinance.  It  Is 
to  be  seen  at  a  glance  that  the  council  itself 
stated  expressly  in  this  ordinance  that  at 
least  .this  31.02  acres  was  unfitted  for  town 
purposes,  and  whUe  they  did  not  say  that 
this  was  not  known  by  the  would-be  incorpo- 
rators, the  whole  evidence  shows  there  had 
been  no  material  <diange  favorable  to  the 
city's  contention,  and  that  the  only  reastm- 
able  conclusion  must  be  that  this  31.02  acres 
was  Just  as  unsuitable  and  as  unfit  for  town 
purposes  at  the  time  of  the  attempted  incor- 
poration, as  it  was  at  the  time  this  ordinance 
was  passed.  One  of  the  members  of  this 
court  is  of  the  opinicm  that  this  admission, 
of  itself,  would  be  sufficient  to  invalidate 
the  claimed  incorporation;  but  it  is  unnec- 
essary that  our  disposition  should  be  based 
upon  that  admission. 

Now  the  learned  trial  Judge  In  this  case, 
notwithstanding  the  undisputed  facts  as  we 
have  detailed '  them  faithfully,  found  that  all 
the  land  originally  embraced  in  this  attempt- 
ed incorporation,  with  the  exception  of  pos- 
sibly 11  acres,  was  suitable  for  town  purpos- 
es, and  that  all  of  the  land  as  originally 
embraced  was  intended  to  be  used  for  strictly 
town  purposes,  and  the  trial  court  made  such 
(finding  in  the  face  of  the  admiaslon  which 
was  attached  to  the  answer  of  teapondents, 
to  which  we  have  Just  called  attention.  The 
proof  is  that  there  Is  approxlmatdj  1,050 
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acx-«s  embraced  within  the  attempted  bound- 
aries.   How  the  trial  Judge  could  have  reach- 
ed   these  conclusions,  we  are  wholly  unable 
to    understand  from  the  record,  and  cannot 
escape  the  conviction  that  he  was  clearly 
^serong.    It  Is  true,  as  contended  by  the  ap- 
pellees, that  the  little  dty  or  town  of  Sour 
Hiake  was  shown  to  be  quite  a  prosperous 
iuid  thriving  litOe  city,  an^  that  there  are 
a.    number  of  substantial  budness  buildings 
located  in  the  town  proper;    that  there  are 
cliurdi   bulldhigs,    school    buildings,    and    a 
number   of   desirable    and    perhaps    several 
elegant  private  re^dences  in  the  town  prop- 
er, and  that  there  are  two  railroads  In  the 
town ;   and,  further,  that  there  were  at  the 
time  of  the  trial  several   buildings  under 
construction  in  the  town,  but,  in  our  opin- 
ion, these  admitted  facts  cannot  be  permitted 
to  control  the  disposition  of  this  case,  and 
upon  the  whole  case  we  are  utterly  unable 
to  escape  the  conclusion  that  to  permit  the 
incorporation  In  IMS  case  to  stand,  as  was 
attempted,  would  be  for  us  to  sanction  that 
which  is  clearly  a  legal  fraud,  as  said  in 
some  of  the  cases  referred  to.    It  to  true  the 
trial   judge  found   that  there  was  no  bad 
faith  on  the  part  of  the  incorporators,  and 
that  there  was  no  actual  fraud  perpetrated 
or  intended  to  be  perpetrated  by  them,  but 
tbat  there  was  a  l^al  fraud  is  so  clear  to 
us,  when  the  evidence  Is  all  considered,  we 
have  no  doubt    We  must  hold,  in  the  dis- 
charge of  the  duties  resting  upon  us,  that 
the  attempted  incorporation  in  this  case  was 
invalid,  and  cannot  stand,  and  that  the  in- 
dividual respondents  were  never  legal  offi- 
cers, as  claimed  by  them.    All  of  this  we  do 
relurtanOy,  of  course,  because  we  are  not 
unmindful  of  the  inconvenience  and  perhaps 
complications  of  a  business  nature  that  may 
result  from  disturbing  this  attempted  incor- 
poration, but  it  is  our  duty  to  so  hold,  re- 
gardless of  such  consequence. 

The  Judgment  of  the  trial  court  will  be 
reversed  and  here  rendered  In  accordance 
with  the  views  above  expressed. 
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I    Appeal  and  error  <g=»l  177(7)— Court  on  re- 
versing  for  Insufflcienqf  of  evidence  will  not 
render  JudgmMit,  where  evidence  may  be  sup- 
plied. 
Where   insufficiency   of   proof   to   warrant 
submission  of  issue  to  jury  requires  a  reversal 
of  judgment  for  plaintiff,  but  where  tlie  court 
is  not  of  the  ophiion  that  the  facts  were  de- 
veloped to  such  an  extent  as  to  malte  it  im- 


possible for  plaintiff  to  supply  the  missing 
Unka,  the  court  on  reversing  judgment  will  not 
render  judgment  for  defendant,  but  will  re- 
mand the  case  for  new  trial. 

On  Rehearing. 

2.  Appeal  and  error  <8=>II72(I)— Court  oi»  re- 
versing  for  Insufficiency  of  evidence  should 
affirm  as  to  claims  not  supported  liy  any  evi- 
dence. 

On'  defendant's  appeal  from  judgment  for 
plaintiff,  where  plaintiff  presented  cross-assign- 
ment comidaining  of  exclusion'  of  claims  for 
items  of  damages  separate  and  distinct  from 
the  items  on  which  plaintiff  had  recovered,  the 
court,  in  reversing  and  remanding  tlie  judgment 
for  insufficiency  of  evidence  to  warrant  submis- 
sion to  jury  of  issue  on  which  plaintiff  bad  re- 
covered, should  limit  reversal  to  that  part  of 
judgment  by  which  plaintiff  recovered  damages, 
and  should  affirm  judgment  in  so  far  as  it  de- 
nied plaintiff  recovery  on  the  excluded  daims 
as  to  which  there  was  no  evidence. 

A|peal  from  Dtotrict  Covrt,  Ft  Bend 
€!ounty;  M.  S.  Munson,  Judge. 

Action  by  J.  A.  Rich  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway 
Company  and  others.  Judgment  for  plalntltt, 
and  defendants  appeal  and  plaintiff  presents 
a  cross-assignment.  Reversed  and  remanded 
in  part  and  affirmed  in  part. 

Balcer,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, and  Proctor,  Vandenberge,  Grain  & 
Mitchell,  of  Victoria,  for  appellants. 

J.  M.  Gibson,  of  Houston,  for  appellee. 

GRAVES,  J.  The  action  here  was  by  the 
appellee,  Ulch,  as  plaintiff  below  to  recover 
damages  alleged  to  have  resulted  to  him 
from  the  negligent  action  of  five  railway 
companies,  the  Iron  Mountain,  the  Missouri 
Pacific,  the  Louisiana  Western,  the  Texas  & 
New  Orleans,  and  the  Galveston,  Harrisburg 
&  San  Antonio,  in  the  transportation  of  an 
interstate  shipment  of  15  carloads  of  cattle 
from  Monroe,  La.,  on  March  4,  1916,  to  Ros- 
enberg, Tex.  He  charged  that  these  differ- 
ent carriers  were  partners  and  agents  one 
of  another:,  and  that  consequently  each  was 
responsible  for  the  acts  of  the  other  under  a 
through  contract  touchhig  the  shipment, 
which  was  Issued  to  him  by  the  first  named, 
the  Iron  Mountain  &  Southern  Railway  Com- 
pany. The  Items  of  damage  sought  were  the 
value  of  certain  cows  at  $35  each  as  follows: 
Thirty-one  head  alleged  not  to  have  been  de- 
livered at  Rosenberg,  2  addiUonal  ones 
charged  not  to  have  been  received  by  him, 
3  claimed  to  have  been  left  In  the  raUway 
pens  at  destination  and  disposed  of  by  the 
terminal  carrier,  and  8  head  alleged  to  have 
died  after  delivery  to  appellee  at  Rosenberg 
from  Injuries  received  en  route  as  a  conse- 
quence of  negligent  handling.   Interest  upon 
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the  preceding  aggregate  amounts  and  an 
attorney's  fee  of  $250  was  also  prayed  for. 

The  court  cat  tbe  attorney's  fee  out  on  de- 
mnrrer,  and,  after  tbe  appellee  had  dismissed 
bis  canse  of  action  as  to  the  two  first  named 
railway  companies,  directed  a  verdict  against 
bim  on  all  tbe  otber  Items,  except  for  the 
Tftlue  of  the  SI  cows.  The  Issue  as  to  this 
one  claim  of  damage  between  him  and  the 
remaining  three  defendants  was  submitted  in 
a  general  charge  to  the  jury,  which  directed 
them  to  find  whether  any  one  or  all  of  such 
defendant  companies  bad  or  bad  not  deliv- 
ered tbe  31  bead  to  tbe  plaintiff  at  destina- 
tion, and,  if  not,  to  fix  the  value  of  the  cattle. 

At  tbe  request  of  tbe  three  companies,  all 
of  whom  by  pleas  duly  verified  had  denied 
any  partnership  or  agency  touching  the  con- 
tract of  shipment  between  themselves  and 
either  of  the  two  original  companies  so  dis- 
missed from  the  cause,  tbe  court  by  special 
charge  instructed  the  Jury  that  under  the 
evidence  no  partnership  nor  Joint  liability 
between  them  and  such  two  dlsmlssed^com- 
panles  was  shown,  and  that  they  were  not 
responsible  for  a  shortage.  If  any,  in  itbe 
shipment  which  occurred  while  It  was  in  tbe 
possession  of  either  of  these  two  original  de- 
fendants. 

The  Jury  returned  a  verdict  on  other  is- 
sues as  directed,  and  found  In  favor  of  plain- 
aa  for  fl,085.00,  without  interest,  for  31 
head  of  cattle  at  $35  each.  Judgment  ac- 
cordingly In  plalntlfTs  favor  for  such  amount 
and  against  him  on  all  other  claims  followed. 
He  presents  here  a  cross-assignment  com- 
plaining of  tbe  exclusion  of  bis  other  claims, 
and  tbe  three  defendant  railway  companies 
appeal  generally  from  the  Judgment  he  did 
get.  ■ 

We  shall  not  discuss  in  detail  all  of  tbe 
assignments  presented  by  appellants,  but  only 
such  as  In  our.  view  of  tbe  case  as  a  whole 
dispose  of  the  merits  of  the  appeal.  Among 
a  number  of  others,  they  urge  the  contention 
that  tbe  Judgment  Is  unsupported  by  tbe  evl- 
doice.  In  that  tbe  proof  wholly  failed  to  In- 
dicate that  31  cows,  or  any  other  particular 
class  of  cattle,  were  missing  from  the  ship- 
ment at  dostlnatlon.  This  position  is  sus- 
tained. While  there  was  direct  testimony 
tending  to  show  a  shortage  of  as  many  as  31 
animals  indiscriminately,  we  think  there  was 
an  entire  failure  to  show  that  any  such 
jBhortgage  consisted  of  cows. 

Appellee's  theory  of  tbe  case  seems  to 
have  been  that  somewhere  en  route  there 
was  diverted  from  tbe  train  carrying  bis  15- 
car  shipment  an  entire  car  containing  31,  or 
Bs  many  as  31,  head  of  cattle,  and  that  all 
of  these  by  tbe  process  of  elimination  in  the 
proof  were  shown  to  be  cows  or  heifers;  but 
as  we  read  tbe  statement  of  facts  the  undis- 
puted testimony  demonstrates  that  no  more 
than  501,  or  at  most  599,  cattle  of  all  kinds, 
including  yearlings  and  calves,  were  loaded 


at  Konroe^  La.;  that  no  single  car  carried 
either  the  precise  number  of  31  cows  or  of 
any  other  class  of  cattle,  nor  was  there  evi- 
dence of  any  sort  Indicating  that  an  entire 
car  containing  as  many  as  31  head  of  cows 
was  taken  or  diverted  from  tbe  train  alont; 
tbe  way;  moreover,  the  proof  presented  by 
the  railway  companies  through  their  condac^ 
tors  and  other  servants  in  <^arge  of  tbe  train 
from  tbe  point  of  origin  to  that  of  destina- 
tion, after  a  correction  of  a  mistake  in  the 
number  of  one  car,  accounted  for  the  arrival 
at  Rosenberg  of  the  identical  15  cars  into 
which  these  cattle  were  put  at  Monroe,  La., 
with  the  exception  that  at  Alexandria,  !•&_ 
in  consequ^ce  of  there  being  then  two  dead 
cows  in  it,  the  remaining  cattle  In  car  S.  W. 
S.  X.  11446  were  transferred  to  car  S.  A.  A. 
P.  1396,  which  latter  car  thereafter  took  the 
place  of  the  former  one. 

These  conclusions  of  fact  are  drawn  from 
the  entire  body  of  tbe  testimony,  to  here  re- 
cite the  details  of  which  It  is  thought  woald 
serve  no  useful  purpose.  Under  them  neither 
could  the  Judgment  entered  against  appel- 
lants be  permitted  to  stand,  nor,  as  they  fur- 
ther insist,  could  one  acquitting  them  of  lia- 
bility have  been  properly  rendered.  This 
last-stated  deduction  proceeds  from  our  ioa- 
blllty,  as  above  indicated,  to  agree  with  ap- 
pellants that  there  was  no  evidence  suHi- 
dent  in  probative  force  to  raise  a  legal  Issut- 
as  to  whether  or  not  there  was  a  genera! 
shortgage  of  as  many  as  81  head  of  cattle  lu 
tbe  shipment. 

With  all  the  evidence  showing  that  at  least 
591  head  were  put  into  the  train  at  Monroe, 
Marshall  Blch,  who  made  the  only  count  for 
appellee  of  those  actually  delivered  at  Rosen- 
berg, postlvely  testified  that  only  549  head  of 
all  sorts  were  turned  over  to  him,  and  this 
figure,  after  all  others  taken  from  tbe  ship- 
ment as  originally  constituted  anywhere 
along  tbe  Journey  bad  been  accounted  for, 
still  left  a  possible  shortage  in  animals  of 
more  than  81  head.  It  therefore  will  not  do 
to  say  there  was  no  evidmce  in  support  of 
a  claim  of  that  character,  although,  as  Is 
also  elsewhere  stated,  the  proof  did  not  go 
far  enough  to  Indicate  what  kind  of  cattle 
may  have  been  missing. 

[1]  The  insufficiency  of  the  proof  in  tbe  re- 
spect pointed  out  requires  a  reversal,  but 
not  a  rendition,  since  we  are  unable  to  agree 
with  appellants  that  tbe  facts  were  developed 
at  this  trial  to  such  extent  as  to  make  It  Im- 
possible for  tbe  appellee  upon  anothor  to  sup- 
ply tbe  missing  links. 

In  view  of  a  reversal,  while  it  is  not  deem- 
ed advisable  to  make  further  comment  upon 
tbe  general  state  of  the  evidoice,  it  is  proper 
to  say  that  we  do  not  think  the  court  erred 
In  withdrawing  from  the  Jury  the  Items  of 
damage  complained  of  In  tbe  appellee's  cross- 
assignment;  the  foundation  of  these  claims 
was  tbe  negligence  of  tbe  railway  companies 
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In  their  manner  <tf  treating  and  handling  the 
cattle,  and  his  brief  points  to  no  evidence 
upon  which  a  recovery  thereon  could  have 
rested. 

Due  to  an  Impression  at  the  time  that  the 
-denial  of  partnership  or  agency  by  appel- 
lants, and  the  consequent  special  and  limited 
instractlon  of  the  court  as  to  the  nonliabil- 
ity of  any  one  of  them  for  the  acts  of  othw 
defendants,  hereinbefore  referred  to,  extend- 
ed to  the  dUferent  aiqpellants  as  between 
themselves  also,  Instead  of  being  limited  to 
the  two  original  defendants  who  were  dis- 
missed from  this  cause,  we  Inadvertently 
entered  an  order  directing  the  reversal  of  the 
cause  in  part  and  Its  rendition  In  part.  Since 
it  appears  upon  an  inspection  of  the  record, 
however,  that  the  three  appellants  made  no 
denial  as  among'themselves  of  the  appellee's 
general  averments  In  the  manner  above  out- 
lined as  to  partnership  and  agency,  that  or- 
der will  be  rescinded,  and  the  cause  will  be 
reversed  and  remanded  as  to  all  of  the  ap- 
pellants. 

Beversed  and  remanded. 

On  Blotlon  for  Behearing. 

[21  In  the  motion  of  appellants  for  rehear- 
ing our  attention  is  directed  to  the  fact  that, 
while  formerly  holding  the  trial  court  to  have 
been  without  error  In  withdrawing  from  the 
Jnrj''s  consideration  the  two  Items  of  dam- 
age complained  of  In  the  appellee's  cross-as- 
signment, that  Is,  $105  as  the  value  of  3  cows 
left  In  the  pens  at  Rosenberg,  and  $280  as 
the  value  of  8  cows  alleged  to  have  died  after 
delivery  to  appellee  at  that  point,  we  yet 
reversed  the  judgment  appealed  from  in  its 
entirety.  This  should  not  have  been  done. 
The  cause  of  action  touching  these  two  Items 
was  separate  and  distinct  from  that  claim- 
ing a  shortage  of  31  head  of  cattle,  and  since 
It  was  held  that  no  evidence  was  cited  as  a 
basis  for  any  recovery  thereon,  the  trial 
court's  Judgment  eliminating  them  should 
have  been  affirmed.  Our  original  Judgment 
will  now  be  so  reformed  as  to  direct  that  to 
be  done. 

In  other  respects,  being  unconvinced  of 
error,  the  motion  Is  overruled. 

Appellants'  motion  for  rehearing  granted 
In  part;  refused  In  part. 


HINE8,  Director  Qeneral  of  Railroads,  et  al. 
V.  JORDAN.     (No.  2364.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  IT,   1921.     Rehearing   Denied 

March  3,  1921.) 

I.  Appeal    and    arror    4=9742(6)— Appellate 
court  Is  not  called  on  to  review  a  finding  not 
attacked. 
The  propriety  of  a  finding  not  attacked  by 

proposition  in  brief  will  not  be  reviewed. 


2.  Carriers  «e»99— Carrier  dalfvsriag  ta  oom- 
press  company  Instead  of  the  oonsignee  held 
guilty  of  oenveralon  and  liable  for  its  daatrao- 
tlon  by  Are. 

A  carrier  which  delivered  cotton  to  a  com- 
press company  instead  of  the  named  consignee, 
taking  a  receipt  from  it  to  hold  it  for  the  con- 
signee, was  guilty  of  a  converaion  and  liable 
for  its  destruction  by  fire  while  so  held  by  the 
compress  company. 

3.  Carriers  «=3>94(3)— Finding  that  consignee 
did  not  waive  carrier's  mlsdellvary  warranted. 

In  an  action  for  destruction  by  fire  of  cot- 
ton delivered  to  a  carrier  for  transportation 
and  delivery  to  a  named  consignee,  wherein  it 
appeared  the  earrier  delivered  it  to  a  compress 
company  for  the  consignee,  a  finding  that  the 
consignee  did  not  waive  the  misdelivery  held 
warranted,  where  his  own  testimony  that,  when 
informed  I>y  a  buyer  of  Ills  having  the  cotton  at 
the  compress,  he  requested  the  buyer  and  oth- 
ers to  go  and  look  at  it  and  say  what  they 
would  give  for  it,  was  the  only  testimony  tend- 
ing to  show  it. 

4.  Estoppel  e=^S2,  53— There  oan  be  no  "waiv* 
«r"  unless  it  is  intended  or  the  opposite  party 
Is  misled. 

"Waiver"  is  an  intentional  abandonment  of 
a  known  right,  and  there  can  be  no  waiver  un- 
less it  is  so  intended  by  one  party  and  so  un- 
derstood by  the  other  or  one  party  has  so  act- 
ed as  to  mislead  the  other  and  is  estopped 
thereby. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

5.  Railroads  <S=>5>/2,  New,  vol.  6A  Key-No. 
Series— Government's  agent  oiily  proper  par> 
ty  after  termination  of  federal  control. 

Where,  at  the  time  of  trial,  railroads  had 
been  returned  to  private  ownership,  the  Direc- 
tor General  is  no  longer  a  proper  party  to  a 
cause  of  action  for  conversion,  arising  daring 
federal  control,  but  the  action  aho<uld  proceed 
against  the  agent  designated  by  the  President 
pursuant  to  Act  Gong.  Feb.  28,  1920,  and  the 
United  States  is  not  a  proper  par^  except 
tiirough  said  agent. 

Appeal  fr<Hn  District  Court,  Cherokee 
County ;  L.  D.  Guinn,  Judge. 

Action  by  A.  M.  Jordan  against  Walker  D. 
Hlnes,  Director  General  of  Railroads,  John 
Barton  Payne,  and  the  Texas  &  New  Orleans 
Railroad  Company.  From  a  Judgment  against 
the  United  States  and  the  two  defendants 
first  named,  action  having  been  dismissed  as 
to  the  railroad  company,  the  Director  General 
and  Payne  appeal.  Reversed  as  to  the  Di- 
rector General  and  United  States;  affirmed 
as  to  John  Barton  Payne. 

May  13,  1919,  appellee  delivered  to  the  Di- 
rector General  of  Railroads  operating  the 
Texas  &  New. Orleans  Railroad  Company's 
line  of  railway  at  Reklaw  10  bales  of  cotton 
to  be  carried  to  Jacksonville  and  there  deliv- 
ered to  Frank  Devereux.  The  Director  Gen- 
eral carried  the  cotton  to  Jacksonville,  but 
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Instead  of  dellrerlng  It  to  Devereux  deUvered 
It  to  tbe  Jacksonville  Compress  Company, 
taking  ttota  tbat  company  a  receipt  for  each 
bale  as  follows : 

"Jacksonville  Compress  Company.    No.  — . 
"Jacksonville,  Texas,  May  16,  1919. 
"Eeceived  of  T.  &  N.  O.  R.  R.  Co.  one  bale 
of  cotton  for  account  of  Frank  Devereux.    To 
be  delivered  only  on  return  of  this  receipt  and 
payment  of  all  charges.     Not  responsible  for 
loss  by  damage,  fire  or  acts  of  Providence. 
"Jacksonville  Compress  Company, 
"[Signed]    J.  M.  Hackett,  Superintendent." 

The  cotton  was  destroyed  by  fire  May  27, 
1919,  while  the  compress  company  was  hold- 
ing It  under  the  arrangement  with  the  Direc- 
tor General  evIdMiced  by  said  receipts  and 
while  the  Director  General  was  holding  the 
receipt. 

This  suit  by  appellee  was  against  the  Texas 
&  New  Orleans  Railroad  Company,  W.  D. 
Hines  as  Director  General,  and  John  Barton 
Payne  as  tbe  agent  designated  by  the  Presi- 
dent, in  compliance  with  the  Act  of  Congress 
of  February  28.  1920  (41  Stat  461),  for  dam- 
ages he  suffered  because  of  tbe  lo^s  of  tbe 
cotton ;  and  resulted,  after  a  dismissal  of  tbe 
suit  so  far  as  It  was  against  tbe  Texas  & 
New  Orleans  Railroad  Company,  In  a  judg- 
ment in  appellee's  favor  against  the  United 
States  and  said  Hines  as  Director  General 
and  Payne  as  agent  for  $1,260.  The  appeal 
was  prosecuted  by  Hines  and  Payna 

It  appeared  from  tbe  testimony  that  ap- 
pellee owned  the  cotton  and  that  he  shipped 
It  to  Devereux  merely  to  sell  for  him.  At 
the  time  he  shipped  the  cotton  appellee  wrote 
Devereux  a  letter  advising  him  of  the  fact. 
Devereux  testified  he  "submitted  the  contents 
of  the  letter"  to  tbe  agent  of  the  Director 
General  and  asked  him  where  the  cotton 
would  be  delivered  to  him  when  it  arrived, 
and  was  told  by  tbe  agent  it  would  be  deUv- 
ered at  the  Texas  &  New  Orleans  Railroad 
Company's  depot  Several  days  later,  Deve- 
reux testified,  he  was  notified  by  said  agent 
by  telephone  that  the  cotton  had  arrived.  He 
then  asked  the  agent  where  it  was,  and  was 
told  that  it  was  "in  the  yard  somewhere" 
and  that  he  would  let  him  Imow  "wlien  be 
got  ready  to  deliver  it"  Several  days  still 
later,  Devereux  said,  be  was  notified  by  tbe 
agent  by  telephone  "that  they  had  received,"' 
quoting,  "the  tickets  for  10  bales  of  cotton 
for  me  from  Reklaw."  He  never  after  that, 
he  said,  received  any  Information  or  notice 
from  the  agent  about  the  cotton,  but  on  Fri- 
day or  Saturday  before  it  was  destroyed  on 
Tuesday  was  told  by  a  cotton  buyer  tliat  be 
had  10  bales  of  cotton  at  the  compress.  He 
then  requested  the  buyer  who  gave  bim  tbe 
information,  and  other  buyers  as  well,  to  look 
at  tbe  cotton  and  make  bim  an  offer  for  It 
Devereux  further  testified  that  if  the  cotton 
had  been  delivered  to  him  be  would  at  once 
have  Insured  it  against  fire.  It  is  not  neces- 
sary to  an  undeiBtanding  of  the  questions 


made  by  the  assignments  and  tbe  ruling  of 
tbe  court  thereon  to  refer  to  other  testimony 
heard  by  the  court 

Garrison,  Pollard,  Morris  A  Berry,  of  Hous- 
ton, for  appellants. 

Norman,  Shook  tc  Glt>son,  of  Rusk,  for  ap- 
pellee. 

WIIXSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  It  is  not  contended  in  any  of 
the  propositions  in  appellants'  brief  tbat  the 
delivery  of  the  cotton  to  the  compress  was  a 
delivery  to  the  consignee  Devereux.  There- 
fore this  court  is  not  called  upon  to  determine 
whether  the  finding  inv<dved  in  the  Judgment 
that  there  was  no  such  delivery  was  war- 
ranted by  the  testimony  or  not.  Ry.  Co.  v. 
Wood,  41  Tex.  Civ.  App.  228,  92  S.  W.  2m: 
Tel.  Co.  V.  Vance,  151  S.  W.  904;  Ariola  v. 
Newman,  61  Tex.  Civ.  App.  617,  113  S.  W. 
157 ;  Boone  v.  Herald  News  Co.,  27  Tex.  Civ. 
App.  546,  66  S.  W.  313;  Ry.  Co.  ▼.  Rowe,  224 
8.  W.  937. 

[2]  In  effect  tbe  contentiMi  here  Is  that  it 
appeared  as  a  matter  of  law  that  the  cotton 
was  not  delivered  to  the  consignee,  but  tbat 
appellants  continued  in. possession  of  it  after 
it  reached  Jacksonville  and  were  holding  it 
as  warehousemen  at  the  time  It  was  destroy- 
ed by  fire. 

[3,4]  We  tliink  tbe  contention  is  not  ten- 
able in  tbe  face  of  tbe  receipts  in  evidence 
showing  tbe  cotton  to  have  been  delivered  to 
the  compress  company  "for  account  of  Frank 
Devereux,"  tbe  consignee.  If  the  transaction 
between  appellants  and  the  compress  com- 
pany was  what  tbe  receipts  show  It  to  have 
bec-n,  and  there  is  nothing  In  tbe  record 
which  required  the  trial  court  or  requires  this 
court  to  find  It  was  not  the  cotton  was  de- 
livered to  the  compress  company  to  hold,  not 
for  tbe  Director  General,  but  for  Devereux. 
If  it  was,  then  it  was  wrongfully  deUvered, 
and  appellants  were  liable  to  appellee  as  for 
a  conversion  of  it,  within  the  rule  applied  in 
Ry.  Co.  V.  Seley,  31  Tex.  Civ.  App.  158,  72 
S.  W.  89,  as  determined  by  the  trial  court, 
unless  it  should  be  said  tbat  Devereux  bad 
waived  the  right  to  assert  such  liability  and 
tbat  appellee  was  bound  by  bis  act  Tlie  on- 
ly testimony  tending  to  show  sudi  a  waiver 
by  Devereux  was  bis  own  that,  having  been 
informed  by  a  cotton  buyer  tbat  he  bad  ten 
bales  of  cotton  at  tbe  compress,  he  requested 
tiiat  buyer  and  others  to  go  to  the  compress,, 
look  at  the  cotton,  and  say  what  they  were 
willing  to  give  for  it  The  judgment  Involves 
a  finding  by  the  trial  court  that  Devereux 
did  not  waive  tbe  conversion;  and  we  do  doc 
think  we  should  say,  as  we  must  to  set  aside 
tbe  finding,  tbat  tbe  testimony  referred  to 
conclusively  estabUshed  to  the  contrary. 
"Waiver"  Is  an  intentional  abandonmeot  of  a 
known  right  "There  can  be  no  waiver  un- 
less so  intended  by  one  party  and  so  under- 
stood by  tbe  other,  or  one  party  has  so  acted 


Digitized  by 


Google 


Tex.) 


BAKDEBS  T. 


FARMERS' 
(MS  B.W.> 


STATE  BANK 


635 


as  to  mislead  the  other  and  is  estopped  there- 
by." 40  Cyo.  261;  and  see  27  R.  O.  L.  904 
et  seq.  Tbatn  Is  no  testimony  in  the  record 
showing  that  appellants  knew  that  DeTereux 
had  requested  the  cotton  buyer  to  look  at  the 
cotton.  Henoe,  tf  he  intended  to  waive  the 
conversion,  it  did  not  appear  that  apprilants 
knew  it,  and  therefore  it  could  not  be  said 
that  appellants  understood  he  intended  to 
waive  it;  and  certainly  bis  request  to  the 
buyers  to  look  at  the'  cotton  and  bid  on  it 
<lid  not  operate  as  an  estoppel  against  him  in 
favor  of  appellants.  As  the  trial  court  had  a 
right  to  condtide  Devereux  did  not  waive 
conversion,  it  is  not  necessary  to  determine 
whether  appellant  would  have  been  bound  by 
his  act  If  he  had. 

[B]  The  assignment  attacking  the  validity 
of  the  Judgment  so  far  as  it  is  against  appel- 
lant Walker  D.  Hlnes  as  Director  General  of 
Railroads  is  sustained.  At  the  time  of  the 
trial  of  the  cause,  to  wit,  in  May,  1920,  the 
Texas  ft  New  Orleans  Railroad  CkHupany's 
line  of  railway  had  been  returned  to  its  own- 
ers, and  the  only  proper  party  defendant  was 
the  appellant  John  Barton  Payne,  who  had 
been  designated  by  the  President  as  the  agent 
of  the  federal  government  to  represent  it  in 
the  defense  of  suits  based  on  causes  of  action 
arising  during  the  time  the  President  operat- 
ed railroads,  in  accordance  with  the  require- 
ment of  the  Act  of  Cougress  of  February  28, 
1920.  And  the  United  States  also  was  not  a 
proper  party  to  the  suit,  except  through  said 
agent    139  Cyc  775. 

The  Judgment  will- be  reversed  so  far  as  It 
is  against  said  Hines  and  the  United  States, 
and  Judgment  will  be  here  rendered  that  ap- 
pellee take  nothing  as  against  them,  and  that 
they,  respectfully,  recover  the  costa  incurred 
by  them  on  this  appeal.  It  will  be  affirmed 
so  far  as  it  Is  against  said  John  Barton 
Payne  as  agent  aforesaid. 


SANDERS  V.  FARMERS'  STATE  BANK  OF 
MEXIA  at  al.    (N».  8440.) 

{Court   of   GivQ   Appeals   of   Texas.    Dallas. 
March  5,  1921.) 

1.  Corporations  «=>509(5)— In  application  for 
garalshniMt,  allegation  held  sufficient  as  to 
residence  of  corporatloii. 

Allegation  in  application  for  garnishment 
that  garnishee  was  a  corporation  duly  incor- 
porated under  the  laws  of  Texas  with  its  of- 
fice and  principal  place  of  business  "in  Mezia, 
Limestone  county,  Tex.,"  was  a  sufScicnt  alle- 
gation tliat  its  residence  was  in  Hexia,  Iiime- 
etoue  county,  Tex. 

2.  Corporations  ®=>52— "Residence"  is  plaoe 
where  it  maintains  Its  office. 

A  corporation's  "residence"  in  legal  c(m- 
templation  is  the  place  where-  it  maintains  its 


office  and  transacts  its  business— Its  principal 
place  of  business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dence.] 

3.  Corporations  <S=>509 (5)— Misnomer  of  offl- 
eer  of  garnishee  bank  Immaterial. 

The  name  of  the  president  of  a  bank  was 
no  essential  part  of  application  -for  garnish- 
ment proceedings  against  the  bank  as  gar- 
nishee, and  it  was  immaterial  that  it  was  mis- 
spelled and  that  the  names  were  not  idem 
sonans. 

4.  Garnishment  ^=>88— Affidavit  sufficiently 
stated  that  applicant  had  a  Judgment. 

An  application  for  garnishment  by  a  Judg- 
ment creditor  held  to  sufficiently  make  afBdavit 
that  applicant  Bad  a  Judgment  under  Rev.  St. 
1911,  art.  271,  §  8,  the  affidavit  in  describing 
the  judgment  stating  that  plaintiff  recovered  it 
against  personal  garnishee,  naming  the  amount 
paid  on  it,  and  alleging  that  the  balance  was 
unpaid  and  that  the  judgment  was  in  full  force 
and  that  there  was  due  on  it  a  certain  amount 
with  interest 

5.  Corporations  «s9509(5)— 'Word  In  writ  des- 
ignating bank  as  "he"  held  an  inmaterfai  ty- 
pographleal  mistako. 

The  personal  pronoun  "he"  in  a  writ  of 
garnishment,  which  evidentiy  referred  to  a' 
bank  whose  name  preceded  it,  held  manifestly 
a  typographical  mistake  and  entirely  immate- 
rial. 

Appeal  from  District  Court,  limestone 
Cotmty ;  A.  M.  Blackman,  Judge. 

Garnishment  proceedings  by  M.  C.  Sanders 
against  the  Farmers'  State  Bank  of  Mexia, 
as  garnishee  of  C.  C.  Williams,  Judgment 
debtor.  From  a  Judgment  quashing  and  dis- 
missing the  garnishment  proceedings,  plain- 
tiff appeals.    Reversed  and  remanded. 

C.   S.  Bradley,  of  Groesbeck,  and  B.  W. 
Miles,  of  Coolidge,  for  appellant. 
A.  B.  Rennoids,  of  Mexia,  for  appellees. 

HAMII/TON,  J.  M.  C.  Sanders  recovered 
a  Judgment  against  0.  0.  Williams  (identical 
with  Carl  K.  Williams)  in  the  district  court 
of  Limestone  county,  Tex.,  on  May  25,  1916. 
On  December  18,  1919,  Sanders  instituted 
garnishment  proceedings  in  the  same  court 
against  Farmers'  State  Bank  of  Mexia,  Tex., 
as  garnishee  of  Williams  on  the  unpaid 
amount  of  the  Judgment. 

The  application  for  the  writ  of  garnish- 
ment, omitting  the  address,  eta,  was  in  the 
following  language: 

"Now  comes  M.  O.  Sanders,  the  plaintiff  in 
the  above  named  and  numbered  cause,  and  re- 
spectfully shows  to  the  court  that  he  is  plain- 
tiff in  the  canse  of  M.  0.  Sanders  v.  C.  C.  Wil- 
liams, No.  206  on  the  docket  of  said  court 
and  for  cause  plaintiff  says: 

"That  in  said  suit  plaintiff  recovered  a  judg- 
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Bient  against  the  defendant,  C.  C.  Williams, 
on  May  2S,  1916,  for  the  sum  of  $1,232.00,  with 
interest  from  the  date  of  said  Judgment  at 
the  rate  of  10  per  cent,  per  annum  and  all 
costs  of  court:  tiiat  the  sum  of  $100  has  been 
paid  on  said  judgihent  and  credit  given  there- 
for, and  excepting  said  payment  of  $100  no 
amount  of  money  has  been  paid  on  said  judg- 
ment and  the  balance  of  same  is  now  nnpaid 
and  unsatisfied  and  is  in  full  force  and  there 
is  now  due  on  said  judgment  the  sum  of  $1,132, 
with  interest  from  May  25,  1916,  at  the  rate 
of  10  per  cent,  per  annum,  as  well  as  all 
costs  of  court;  that  said  defendant  has  not 
within  knowledge  of  plaintiff  property  in  his 
possession  within  this  state  subject  to  execu- 
tion sufficient  to  satisfy  said  judgment. 

"That  plaintiff  has  reason  to  believe  and 
does  believe  that  the  Fanners'  State  Bank 
of  Mexia,  a  corporation  duly  incorporated  tm- 
der  and  by  virtue  of  the  laws  of  the  state  of 
Texas,  with  its  office  and  principal  place  of 
business  in  Mexia,  Limestone  county,  Tex., 
of  which  corporation  J.  H.  Sewatt,  of  Mexia, 
Tex.,  in  said  county,  is  president,  is  indebted 
to  the  said  defendant,  C.  C.  Williams,  or  that 
said  bank  has  in  its  hands  effects  belonging  to 
Siud  G.  C.  Williams.  Plaintiff  has  reason  to 
believe  and  does  believe  that  the  said  bank  is 
indebted  to  said  C.  C.  Williams,  or  that  it  has 
in  its  hands  effects  belonging  to  said  C.  C.  Wil- 
liams, but  that  said  C.  C.  Williams  is  known  to 
said  bank  as  C.  K.  Williams  on  the  books  of 
said  bank.  That  said  O.  C.  Williams,  defend- 
ant in  the  above  numbered  and  entitled  salt, 
is  the  same  person  as  C.  K.  Williams. 

"Wherefore  plaintiff  prays  that  for  a  writ  of 
garnishment  against  the  said  Farmers'  State 
Bank  of  Mexia,  Tex.,  directing  said  bank  to 
answer  herein  and  show  to  the  court,  what,  if 
anything,  it  is  indebted  to  said  O.  C.  Williams 
in  that  name  or  in  the  name  of  C.  K.  Williams, 
or  what  effects  of  the  said  C.  C.  Williams  in 
that  name  or  in  the  name  of  C.  K.  Williams  it 
has  in  its  possession,  and  for  such  other  and 
farther  relief  as  in  like  cases  provided  by  law." 

The  foregoing  application  was  signed  and 
verified  by  Sanders 

Williams,  the  judgment  debtor,  filed  a  mo- 
tion to  qnash  and  dismiss  the  garnislunent 
proceedings,  specifying  several  grounds  upon 
which  this  action  was  invoked.  The  trial 
court  sustained  the  motion  upon  the  ground 
that  the  appMcatlon  did  not  recite  the  resi- 
dence of  the  garnishee  bank  and  quashed 
and  dismissed  the  garnishment  proceedings. 
Prom  the  Judgment  thus  entered  appellant 
has  prosecuted  this  appeal. 

[1,  2]  The  Judgment  of  the  trial  court  was 
erroneous.  The  allegation  that  the  garnishee 
was  a  corporation,  duly  incorporated  under 
the  laws  of  Texas,  with  its  office  and  prin- 
cipal place  of  business  "In  Mexia,  Limestone 
county,  Tex.,"  was  an  allegation  that,  its 
residence  was  in  Mexia,  Limestone  county, 
Tex.  Furthermore,  the  president,  although 
his  name  was  incorrectly  spelled,  was  alleged 
to  reside  in  Mexia,  Limestone  county,  Tex. 
A  coriwration's  residence,  in  legal  contempla- 
tion, is  the  place  where  It  maintains  its  aSUx 


and  transacts  its  business — ^its  principal 
place  of  business.  Its  place  of  residence  is 
the  place  where  its  corporate  affairs  are  con- 
ducted, and  we  think  such  place  is,  and  must 
be,  understood  to  be  and  mean  its  principal 
place  of  business.  We  know  of  no  autboricy 
In  conflict  with  this  view.  On  the  contrary, 
the  decisions  support  it.  Harris  v.  Coeart 
Co.,  178  S.  W.  733;  RaUway  Co.  t.  Bank.  82 
III.  495;  Plnmmer  v.  Francber,  111  Mis. 
666,  71  South.  908. 

In  the  case  of  Harris  v.  Cozart  Co.,  supra, 
there  was  no  allegation  of  the  corporation's 
residence  in  the  application  for  the  writ  ot 
garnishment  beyond  the  allegation  tliat  the 
garnishee  was  a  corporation  the  name  and 
residence  ot  whose  local  agent  were  stated, 
and  this  was  held  to  be  sufficient  to  designate 
the  corporate  residence. 
'  Appellee  Williams  by  cross-assignments  of 
error  complains  that  the  motion  to  quaBh 
ought  to  have  been  sustained  tor  reasons 
other  than  that  stated  in  the  Judgment 

[3]  The  first  of  these  cross-assignments  is 
that  the  application  for  the  writ  designates 
the  president  of  the  bank  as  J.  H.  Sewatt, 
whereas,  the  records  shows  that  J.  H.  Sweatt 
as  president  of  the  bank,  answered  that  Wil- 
liams had  money  deposited  with  it,  and  that 
Sewatt  and  Sweatt  are  not  idem  sonant 
This  variance,  whether  the  names  are  Idem 
scmans  or  not.  Is  of  no  consequence,  because 
only  the  requirements  of  the  statute  most  be 
strictly  complied  with  and  tbere  Is  no  re- 
quirement that  any  otQcer  of  the  bank  be 
named  in  the  application.  The  name  of  the 
president  was  no  essential  part  of  the  appli- 
cation, and  the  omission  of  aU  officers' 
names  would  have  detracted  nothing  from  it 
The  application  having  stated  the  name  and 
residence  of  the  corporation,  it  then  became 
the  duty  of  the  officer  to  whom  the  writ  was 
delivered  to  serve  it  In  the  way  provided  by 
law.  This  having  been  done,  then  its  dutr 
to  answer  through  some  authorized  agent  or 
officer  acquainted  with  the  facts  necessary  to 
constitute  the  answer  followed,  regardless  of 
whether  or  not  any  officer  of  the  bank  was 
named  in  the  application. 

{4]  The  second  cross-assignment  of  error 
attacks  the  sufficiency  of  the  application  be- 
cause appellee  failed  therein  to  make  af- 
fidavit that  "he  has  a  Judgment" 

The  language  of  the  section  of  the  statnte 
providing  for  the  writ  of  garnishment,  under 
which  the  application  in  this  case  was  made, 
is: 

"Where  the  plaintiff  luui  a  judgment  and 
makes  affidavit  that  the  defendant  has  not. 
within  his  knowledge,  property  in  hia  possession 
within  this  state,  subject  to  execution,  tuB- 
eicnt  to  satisfy  such  judgment"  Section  3, 
art.  271,  Rev.  St  1911. 

We  think  that  part  of  the  affidavit  describ- 
ing the  Judgment,  stating  that  appellant  re- 
covered it  against  appellee  Wllllama,  naming 
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the  amount  paid  on  It  and  alleging  tiiat  the 
balance  Is  unpaid,  that  the  Judgment  la  In 
full  force,  and  that  there  Is  due  on  It  $1,132 
'With  Interest  and  all  costs  of  court,  conveys 
the  Idea  (and  no  other)  that  appellant  has 
the  Judgment.  Strictly,  though  not  literally, 
the  affidavit  In  this  respect  compiles  with  the 
statute.  The  precise  wording  of  the  affidavit 
lor  garnishment  In  the  case  of  8zanto  v. 
Bank,  212  S.  W.  9T1,  decided  by  the  Austin 
Court  of  Civil  Appeals,  is  not  Indicated  in 
the  opinion.  But  counsel  for  appellant  state 
In  their  brief  that  they  have  examined  the 
affidavit  for  garnishment  In  that  case  on  file 
in  the  trial  court,  and  found  that  no  affidavit 
that  the  plaintiff  "has  a  Judgmebt"  was 
made  and  that  the  essential  facts  on  this 
feature  were  alleged  In  that  case  as  they 
are  alleged  here.  Counsel  set  out  these  facts 
tn  their  brief,  copying  them.  Appellee  does 
not  controvert  them.  We  have  examined 
tbem,  as  recited  in  the  brief,  and  find  there- 
from that  the  allegations  were  practically  the 
same  there  as  in  the  Instant  case.  The  Smnto 
Case  is  therefore  directly  in  point  on  this 
feature  of  the  case  and  is  authority  for  our 
declining  to  sustain  appellee's  position  em- 
bodied in  the  second  cross-asslgnmenlt  of 
error. 

[S]  The  third  and  last  cross-assignment  of 
error  directs  attention  to  the  use  of  the  per- 
sonal pronoun  "he"  in  the  writ  of  garnish- 
ment, which  evidently  refers  to  the  bank 
whose  name  precedes  it,  but  which  appellee's 
counsel  suggests  and  contends  refers  to  the 
name  of  the  president  of  the  bank,  whose 
name  also  appears  to  precede  it  in  the  writ 
We  think  this  assignment  points  out  what 
is  manifestly  a  typographical  mistake,  which 
is  entirely  immaterial. 

77otwittistanding  the  striking  and  interest- 
ing argument  with  which  appellee's  counsel 
concludes  his  brief,  we  are  unable  to  approve 
the  view  that  the  motion  to  quash  the  garnish- 
ment proceedings  ought  to  have  been  sus- 
tained on  any  ground. 

The  Judgment  is  reversed  and  the  cause 
remanded. 


FT.    WORTH  tk    D.  C.    RY.  CO.    et  al.    v. 
SMITHERS.    (No.   1713.) 

(Court  of  Civil  Appeals  of  Te^s.  Amarillo. 
Dec.  8,  1920.  On  Motion  for  Rehearing, 
Feb.  2,  1921.  Behearing  Denied  March  2, 
1921.) 

I.  Maater  aad  sarvant  4=9288(2)— Roundhouse 
hostler't  asssmptloa  of  risk  from  slippery 
oab  floor  bald  for  Jury. 

In  action  onder  Federal  Employers'  Lia- 
bility Act  (D.  S.  Comp.  St.  {J  8657-8665),  for 
injnries  to  roundhonse  hostier  who  slipped 
on  the  water  and  grease  on  the  floor  of  the 
engine  cab,  the  question  of  whether  he  assmn- 
ed   the  ride  of  working  in  the  cab  with  the 
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floor  in  wet  and  greasy  condition  held  for  the 
Jury. 

2.  IMaster  and  servant  «=»288(l)— Assamp" 
tion  of  risk  ordinarily  question  for  Jury. 

Ordioarily  the  question  of  assumed  risk 
is  one  of  fact  for  the  jury,  unless  the  facts 
present  a  situation  so  plain  that  intelligent 
men  would  not  draw  different  conclusions. 

3.  Master  and  servant  4=>23l( I)— Employee 
nay  assume  that  employer  has  provided  safe 
place  and  appliances. 

An  employee  has  the  right  to  assume  that 
employer  has  exercised  proper  care  with  re- 
spect to  providing  a  safe  place  to  work  and 
suitable  and  safe  appliances  for  the  work. 

4.  Master  and  servant  «3»I07(2)— Reasonably 
safe  plaoa  raqulred. 

The  employer  is  required  to  famish  a  rea- 
sonably safe  place  in  which  to  work. 

5.  Master  and  servant  «=a28l  (4)— instruotloa 
on  condition  of  locomotive  ash  paa  hold  not 
objeotlonable. 

In  action  under  Federal  Employers'  Liabili- 
ty Act  (U.  a  Comp.  SL  i|  8657-8665),  for  in- 
juries to  roundhouse  hostler  in  descendhig  from 
engine  cab  to  get  under  engine  to  dose  ash 
pan,  instrnction  as  to  condition  of  ash  pan 
hsld  not  to  submit  question  of  whether  railroad 
failed  to  install  the  ash  pan  required  by  Ash 
Fan  Act  (U.  S.  Comp.  St  |  8624),  as  against 
objection  that  there  was  no  evidence  of  such 
failure,  but  merely  to  submit  issue  as  to  wheth- 
er the  ash  pan  was  in  proper  repair. 

6.  Trial   «s>350(8)— Court  should  not  submit • 
Issue  where  facts  are  unoontroverted. 

When  acts  are  uncontroverted,  or  there  is 
no  issue  as  to  such  facts,  the  court  should  so 
charge,  and  not  submit  it  as  an  issue  to  be 
found  by  the  jury. 

7.  Master  and  servant  <S=>265(4)— Locomotive 
ash  pan  presumed  to  comply  with  federal 
act. 

In  an  action  under  Federal  Employers'  Lia- 
biUty  Act  (U.  S.  Comp.  St.  §§  8657-8065),  for 
injuries  to  a  railroad  employee,  caused  by  rail- 
road's violation  of  Ash  Fan  Act  (XJ.  S.  Comp. 
St.  §  8624),  it  will  be  presumed  that  the  ash 
pan  placed  on  the  locomotive  complied  with  the 
requirements  of  the  statute. 

8.  Master  and  servant  ^=>  1 29  (5)— Violation  of 
Federal  Ash   Pan  Act .  (U.  8.  Comp.  St  i 

8624)  held  proximate  cause  of  injuries  to 
roundhouse  hostler  slipping  on  cab  floor. 
Where  a  roundhouse  hostler  slipped  in 
stepping  on  water  and  grease  on  floor  of  en- 
gine cab  while  descending  to  ground  to  go  un- 
der engine  to  close  ash  pan  on  inability  to  so 
do  by  use  of  the  lever  wliile  in  the  cab,  the 
railroad's  failure  to  keep  ash  pan  in  r^air,  in 
violation  of  Ash  Pan  Act  (U.  S.  Comp.  St.  { 
8624),  was  the  proximate  cause  of  the  injury, 
notwithstanding  that  he  would  not  liave  fall- 
en but  for  the  water  and  grease  on  the  floor  of 
the  cab. 

9.  Master  and  servant  0=9 1 1 0— Federal  act 
held  applicable. 

Safety  Appliance  Act  (U.  S.  Comp.  St. 
H  8617-8623),  requiring  an  engine  to  be  equip- 
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ped  with  an  aeh  pan  wbich  can  be  dumped  or 
emptied  or  cleaned  without  the  necessity  of 
an  employee  going  under  the  locomotive,  held 
to  protect  an  employee  not  only  while  he  is  ac- 
tually under  the  locomotive  adjusting  the  pan, 
but  also  in  each  and  every  step  necessary  to 
accomplish  that  purpose. 

10.  Master  and   servant  <S=>204(2),  228(2)— 
Violation   of   Fedoral   Asli   Pan   Act   (U.  S. 
Comp.  St.  §  8624)  precludes  defenses  of  as- 
sumed risk  and  contributory  negligence.  ' 
In  an  action  under  Federal  Employers'  Lia- 
biUty  Act  (U.  S.  Comp.  St.  §§  8(557-8665),  for 
injuries  caused  by  the  railroad's  violation  of 
the  Ash  Pan  Act  (U.  S.  Comp.  St  {  8624),  the 
railroad  could  not  defend  on  the  plea  of  as- 
sumed risk  or  contributory  negligence,  in  Tiew 
of    Federal    Employers'     Liability     Act,    {    4 
(Comp.  St.  i  8660),  and  Employers'  Liability 
Act  1908,  §i  1-4  (Comp.  St.  §§  8G57-8060). 

It.  Neoligence    «=» 1 36 (25)— Proximate    cause 
question  for  Jury. 
The  proximate  cause  of  an  injury  is  ordi- 
narily a  qnestion  for  the  jnry. 

12.  New  trial  «=>I40(3)— Evidence  InsufRolent 
to  show  that  Jury  was  Influenced  by  sugges- 
tion that  attorney  was  to  receive  one-half 
of  recovery. 

Evidence  held  to  justify  finding  that  a  sug- 
gestion made  in  jury  room,  daring  discussion 
of  amount  to  be  awarded,  that  plaintiff's  at- 
torney was  to  receive  as  his  fee  one-half  of 
the  amount  recovered,  did  not  influence  the 
amount  of  the  verdict. 

13.  New  trial  «=344(3)— Suggestion  in  jnry 
room  that  attorney  was  to  receive  one-half 
of  recovery  held  not  groupd  for. 

Where  it  did  not  affirmatively  appear  from 
the  evidence  that  a  suggestion  made  in  the 
jury  room  during  deliberation  as  to  amount  of 
verdict,  that  plaintiff's  attorney  was  to  receive 
one-half  of  the  amount  recovered  as  his  fee, 
influenced  the  verdict,  court's  denial  of  new 
trial  on  the  ground  of  such  wggcstion  held  not 
an  abuse  of  discretion,  under  Rev.  St.  art. 
2021. 

14.  Damages  «=>I32(3)— $15,000  verdict  for 
paralysis  resulting  from  Injury  held  not  ex- 
cessive. 

In  action  nnder  Federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  S3  8657-8685),  $15,- 
000  verdict  for  injuries  to  21  year  old  employee 
suffering  from  paralysis  as  a  result  of  the  in- 
juries, and  who  had  lost  more  than  40  pounds 
in  weight  between  injury  and  trial,  held  not  ex- 
cessive. 

15.  Damages  ®=>I85( I)— Evidence  held  to 
show  paralysis  caused  hy  Injuries. 

In  action  under  Federal  Employers'  Inabil- 
ity Act  (U.  S.  Comp.  St  §i  8667-8665),  for  in- 
juries to  employee,  evidence  held  to  warrant 
finding  that  the  injuries  received  caused  paral- 
ysis. 

16.  Evidence  «=» 1 1— Judicial  notice  taken  of 
the  abnormal  wages  and  prioss  paid  during 
years  1917  to   1920. 

The  Goart  of  Civil  Appeals  will  take  notice 
that  wages  and  prices  during  the  years  between 


1917  and  1920  were  abnormal,  and  perhaps 
should  not  be  looked  to  as  furnishing  a  future 
criterion  as  to  earning  capacity  of  a  plaintiff 
suing  for  injuries,  or  for  comparison  as  to 
wages  received  before  and  after. 

On  Motion  for  Rehearing. 

17.  Master  and  servant  «=>29S(7)— lustruotien 
on  assumed  risk  held  erroneous. 

In  an.  action  under  Federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St  §!  86.57-866.5),  in- 
struction to  find  for  railroad  if  employee  knew 
of  railroad's  negligence,  or  by  the  exercise  of 
ordinary  care  could  have  known  the  same  while 
in  the  discharge  of  his  duties  in  time,  by  the 
exercise  of  ordinary  care  on  his  part  to  have 
avoided  injury  therefrom,  A«ttf  erroneous,  in 
that  it  assumed  that  employee  would  not  be 
guilty  of  assumed  risk  if  with  knowledge  of 
railroad's  negligence  he  exercised  ordinary 
care  to  avoid  injury. 

18.  Master  and  servant  «s»2l7(IO)— Railroad 
employee  not  relieved  of  assumed  ilek  by  etc- 
ercising  ordinary  our*  to  avoid  tajaiy  fro* 
knowd  negiigenoe. 

Railroad  employee  who  knew,  or  most  iiave 
known,  of  railroad's  negligence,  and  continued 
in  the  service,  could  not  recover  under  Federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  {{ 
8657-8665),  even  though  with  knowledge  of 
such  negligence  he  exercised  ordinary  care  to 
avoid  the  injury. 

19.  Master  and  servant  «=3295(7)-7-lastniction 
on  assumed  risk  held  erroneous.' 

An  instruction  that  employee  did  not  as- 
sume risk  if,  with  knowledge  of  defendant's 
negligence,  he  exercised  ordinary  care  to  avoid 
injury  therefrom,  would  have  been  defective 
under  Rev.  St  art  6645,  svbd.  2. 

20.  Appeal  and  error  i3=»750(6)— Assignment 
of  error  to  refusal  of  charge  held  to  cover 
giving  of  Incorrect  charge. 

The  Court  of  Civil  Appeals  will  reverse 
case  on  ground  that  an  instruction  was  errone- 
ous, notwithstondiug  failure  to  compla^  there- 
of by  assignment  of  error,  where  court  re- 
fused a  proper  charge,  and  such  refusal  is 
complained  of  by  assignment  of  error. 

21.  Master  and  servant  <8=>2I7(20)— Risk  not 
assumed  by  roundhouse  hostler  unless  care- 
ful person  would  have  observed  slippery  oab 
floor  and  appreciated  danger. 

BaQroad  roundhouse  hostler  did  not  assume 
risk  of  working  in  cab  with  wet  and  greasy 
floor  unless  the  grease  and  water  and  the  con- 
sequent danger  were  so  obvious  that  an  ordi- 
narily careful  person  in  his  situation  woold 
have  observed  the  grease  and  water  and  ap- 
preciated the  danger. 

22.  Master  and  servant  «=»288(2)--Round- 
honse  hostler's  assumption  of  risk  from  ab- 
sence of  lights  held  for  Jury. 

In  an  action  under  Federal  Employers'  Lia- 
bUity  Act  (U.  S.  Comp.  St  Si  8657-8865)  for 
injuries  to  a  railroad  roundhouse  hostler  who 
slipped  and  fell  while  descending  from  cab  to 
ground,  in  which  it  was  claimed  that  railroad 
was  negligent  in  not  having  fomished  lights. 
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qaestion  of  whether  he  assumed  the  risk  from 
absence  of  lights  held  for  the  jury. 

23.  Master  and  servant  «=>286 (3)— Railroad's 
neglioAoce  In  not  lighting  roundhouse  prem- 
ises held  for  Jvry. 

In  an  action  under  Federal  Employers'  Lia- 
bflity  Act  (U.  S.  Comp.  St.  §i  8657-8665)  for 
injuries  to  roundhouse  hostler  descending  from 
engine  cab  to  ground,  the  railroad's  negligence 
in  not  lighting  the  premises  Iteld  a  question  for 
jnry. 

24.  Muter  and  servaat  «=>285(9)— Negligent 
failure  to  light  premises  as  proximate  cause 
of  lajurlee  to  roundhouse  hostler  held  for 
Jary, 

In  an  action  against  railroad  under  Fed- 
eral Employers'  Liability  Act  (U.  S.  Comp, 
St.  SS  8657-8665),  for  injuries  to  a  roundhouse 
hostler  who  fell  while  descending  from  engine 
cab  to  ground,  question  of  whether  railroad's 
failure  to  light  the  premises  was  a  proximate 
cause  of  the  injuries  held  for  the  jury. 

25.  Master  and  servant  «=3285(  1 1)— Negli- 
gence In  moving  engine  as  proximate  cause  of 
injury  to  roundhouse  hostler  held  for  Jury. 

In  an  action  under  Federal  Employers'  Lia- 
bUity  Act  (U.  S.  Comp.  St.  Jf  8657-8665)  for 
injuries,  to  a  roundhouse *hostler  who  fell  into 
turntable  pit  while  descending  from  cab,  wheth- 
pr  railroad's  negligence  in  moying  engine  on 
turntable,  over  pit,  was  a  proximate  cajase  of 
the  injury,  held  a  question  for  the  jury. 

26.  Master  and  servant  4=»285(7)— Cause  of 
roundhouse  hostler's  fall  from  engine  held 
for  Jury. 

In  an  action  nnder  Federal  Employers'  Lia- 
bUity  Act  (U.  S.  Comp.  St.  If  8057-8665)  for 
injuries  to .  a  roundhouse  hostler  who  fell  in 
descending  from  engine  cab  to  ground,  whether 
he  slipped  on  water  and  grease  on  floor  of 
cab,  held  a  question  for  the  jury. 

27.  Negligence  «=:»6I(I) — Concurrent  cause 
contrihuting  to  injury  efficient  cause. 

If  it  required  two  agencies  to  produce  the 
injury,  or  if  both  contributed  thereto  as  con- 
current forces,  the  presence  and  existence  of 
one  will  not  exculpate  the  other,  because  it 
would  still  be  the  efficient  cause  of  the  injury. 

Appeal  from  District  Court,  Dallam  Coun- 
ty;  Beese  Tatum,  Judge. 

Action  by  Glenn  Smithers  against  the  Fort 
'Worth  Sc  Denver  City  Railway  Cotnpany  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Thompson,  Barwise,  Wharton  &  Hiner,  of 
Fort  Worth,  Turner  &  Dooley,  of  Amarlllo, 
and  Tatum  &  Strong,  of  Dalhart,  for  appel- 
lants. 

Bailey  &  Richards,  of  Dalhart,  F.  P. 
Worlcs,  of  Amarlllo,  and  Joseph  Gill  and  D. 
A.  Paddock,  both  of  Clayton,  N.  M.,  for  ap- 
pellee. 

HUFF,  O.  J.  Smithers  brought  this  acUon 
against  the  Fort  Worth  &  Denver  City  Eail- 
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way  Company  and  the  Colorado  &  Southern 
Railway  Company,  Jointly,  for  damages  al- 
leged to  have  been  occasioned  by  a  fall  while 
in  the  employ  of  the  appellants.  Before  the 
trial  court  the  following  agreement  was  en- 
tered: 

"It  is  agreed  by  and  between  the  parties 
hereto  that  at  the  time  of  the  injury  in  ques- 
tion both  the  defendants  and  plaintiff  were  en- 
gaged in  interstate  commerce,  and  it  is  further 
agreed  that  at  the  time  of  said  injury  the  plain- 
tiff was  in  the  general  employment  of  the  Fort 
Worth  &  Denver  City  Railway  Company,  and 
in  the  special  employ  of  the  Colorado  &  South- 
ern Railway  Company." 

The  appellee  Smithers  worked  for  the  Fort 
Worth  &  Denver  City  Railway  Company  In 
1916  for  about  two  months  as  flue  borer,  the 
duties  of  which  were  omnected  with  the 
roundhouse  at  Texline,  Tex.  Some  time  in 
April,  1917,  EM'ellee  again  took  employment 
from  appellants  as  hostler's  helper,  and  con- 
tinued in  that  i>osition  for  about  24  days,  un- 
til be  was  injured,  and  for  which  he  sues  in 
this  case.  His  duties  were  to  help  knock  ont 
fires  in  engines,  put  them  on  the  turntable, 
and  take  them  into  the  roundhouse,  and  such 
other  duties,  as  he  was  directed  to  perform 
under  the  direction  of  the  hostler.  On  the 
evening  of  April  24,  1917,  an  engine  came  in 
over  the  C.  &  S.  from  Trinidad,  Colo.,  and 
was  turned  over  by  its  crew  to  the  hostler 
and  bis  crew  at  the  roundhouse,  about  40  or 
50  feet  from  the  turntable.  The  engine  was 
stopped  on  what  was  called  the  cinder  dump 
track.  To  keep  the  cinders  from  piling  up  the 
engine  was  moved  backwards  and  forwards 
so  as  to  scatter  the  cinders  until  the  fire  box 
and  ash  pan  were  empty.  The  appellee  and 
the  hostler  and  another  helper  went  into  the 
engine  cab,  and  the  appellee  thereupon  open- 
ed up  the  ash  pan  and  says  they  then  pro- 
ceeded to  shake  the  grates.  After  he  got  the 
grates  cleaned  he  tried  to  close  the  ash  pan, 
and  It  would  not  dose  from  the  deck  of  the 
cab,  and  when  be  found  it  would  not  close  he 
started  to  get  out  of  the  cab,  with  the  inten- 
tion, he  says,  of  putting  his  shoulder  to  the 
lever  and  from  the  ground  to  close  it.  While 
In  the  cab  he  made  considerable  eflfort,  by 
the  use  of  the  lever,  to  close  the  pan.  He 
says  he  made  about  10  or  12  efforts,  and  that 
it  would  not  operate  by  the  lever,  and  that 
he  then,  with  the  purpose  of  going  under  the 
engine  to  close  the  ash  pan,  started  out  of 
the  cab.  The  lever  was  on  the  fireman's  side 
of  the  cab,  In  front  of  the  fire  box,  and  the 
fire  box  is  imder  the  engine,  and  the  lever 
came  up  into  the  cab  from  that  box,  and  the 
fireman  dumped  the  ashes  from  the  engine  by 
.the  use  of  the  lever.  The  lever  was  about 
two  or  three  feet  up  into  the  cab,  and  the 
pan  was  let  down  with  the  lever,  which  is 
described  again  as  coming  up  about  to  a 
man's  waist.     The  appellee  says  the  grates 
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shook  all  right,  but  that  the  pan  would  not 
close;  It  would  open,  but  would  not  dose. 
When  the  appellee  started  to  get  down  he 
claims  his  foot  sUt^ed  in  greasy  water,  and 
that  he  fell  backward  into  the  turntable  pit, 
whidi  Is  constructed  out  of  some  sort  of  a 
hard  substance,  and  that  the  bottom  of  the 
pit  from  the  cab  floor  was  about  eleven  feet. 
The  water  and  grease  is  accounted  for  by  the 
fact  that  the  engine  crew,  who  brought  In 
the  engine  from  the  trip,  ate  their  lunch  in 
the  cab,  and  after  getting  through  washed 
their  dishes  with  hose  attached  to  the  boiler 
by  throwing  the  water  on  and  over  them. 
The  appellee  says  he  knew  of  this  custom 
of  the  engine  crews.  He  further  stated  after 
he  got  into  the  cab  he  noticed  the  water,  but 
he  did  not  know  there  was  grease  on  the 
floor,  but  knew  of  the  custom  of  so  washing 
the  dishes.  The  premises  were  not  lighted 
and  there  had  been  no  lights  used  there  dur- 
ing the  time  of  appellee's  employment,  and 
he  knew  there  were  no  such  lights.  The  light 
on  the  engine  was  extinguished,  which  the 
appellee  knew.  He  testified  he  did  not  know 
that  the  hostler  had  nm  the  engine  onto  the 
turntable  when  he  started  to  get  out  of  the 
cab,  and  accoimts  for  his  want  of  knowledge 
on  the  ground  that  he  bad  been  busy,  trying 
to  close  the  ash  pan  with  the  lever  and  that 
there  were  no  lights.  He  had  a  coal  oil  torch 
when  he  went  into  the  cab,  which  he  says 
was  blown  out  by  the  wind  some  four  or  five 
minutes  after  getting  into  the  cab.  He  did 
not  relight  the  torch  or  try,  because,  he  says, 
the  wind  would  have  blown  It  out  He  also 
testified  that  the  custom  was  not  to  run  the 
engine  onto  the  turntable  until  after  the  cin- 
ders, etc.,  were  emptied.  The  evidence  tends 
to  show  that  appellee  fell  backward  into  the 
pit,  and  that  by  the  fail  his  coccyx  was 
broken,  and  that  one  of  the  two  bones  in  his 
hand  was  broken  or  Injured.  He  was  sent 
to  the  sanitarium  by  appellants  for  treat- 
ment, where  he  remained  for  some  six  or 
seven  days,  and  was  then  discharged.  Some 
time  in  August,  1013,  after  the  fall,  he  had 
partial  paralysis,  and  some  of  the  testimony 
would  authorize  a  finding  that  this  resulted 
from  the  Injuries  received  by  the  fall,  and 
one  physician  is  of  the  opinion  that  it  would 
probably  result  In  total  paralysis.  However, 
we  will  make  statement  with  reference  to 
his  injuries  more  definite  in  considering  the 
assignment  that  the  verdict  is  excessive.  The 
.  appellee,  by  his  petition,  alleged  that  the  ash 
pan  on  the  engine  was  so  constructed  as  to 
be  operated  by  a  lever  projecting  into  the 
cab;  that  this  lever  failed  to  work  the  ash 
pan  from  that  position,  and  that  thereupon 
he  started  down  and  out  of  the  cab  of  the 
engine  to  go  imder  the  engine  and  close  the 
pan.  In  connection  therewith  he  alleges  that 
grease  and  water  had  been  left  on  the  floor 
of  the  cab  by  the  engine  crew  which  brought 
it  into  the  yard.  It  Is  alleged,  substantially 
aa  testified  to,  that  iw^vious  to  starting  out 


of  the  cab  he  had  been  bnsQy  engaged  In  try- 
ing to  work  the  lever,  and  did  not  know  that 
the  bosUer  had  moved  the  engine  on  the  turn- 
table, and  that  he  did  not  know  such  facts 
when  he  attempted  to  alight  from  fhe  en- 
gine, and  that  the  premises,  turntable,  etc^ 
were  not  lighted;  that  he  stepped  into  the 
grease  and  water,  and  his  foot  slipped,  and 
he  fell  badiward  Into  a  concrete  pit,  a  dis- 
tance of  about  11  feet,  striking  the  concrete 
floor  on  the  lower  &id  of  his  spine ;  tbat  the 
coccyx  bone  was  broken,  and  the  bones  of 
his  right  hand  were  also  broken. 

The  appellants  answered  by  genoal  denial, 
assumed  risk,  and  contributory  negligence. 

The  court  gave  a  general  charge,  and  in 
the  fourth  paragraph  thereof  submitted  the 
issue  as  to  a  violation  of  the  Safety  Appli- 
ance Act  (U.  S.  Comp.  St  »  8617-S623), 
and  in  the  tenth  paragraph  submitted  the 
facts  authorizing  recovery  under  the  Em- 
ployers' Liability  Act  (U.  8.  Comp.  St.  H 
8657-8665).  The  Jury  rendered  a  verdict 
for  the  sum  of  $15,000,  and  judgment  was 
entered  in  accordance,  with  the  verdict. 

If  the  Jury  found  for  the  appellee  under 
the  fourth  paragraph  of  the  charge,  this 
would  dlminate  the  question  of  whether  the 
things  set  out  in  paragraph  10  were  negli- 
gence and  the  question  of  assumed  risk  and 
contributory  negiigence;  but,  as  the  verdict 
Is  a  general  one,  we  are  unable  to  determine 
whether  the  Jury  based  their  vudict  on  the 
violation  of  the  Safety  Appliance  Act  or  un- 
der the  Employers'  UablUty  Act  It  will 
therefore  be  required  of  us  to  examine  the 
court's  charge  presenting  both  features. 

The  first  third,  fourth,  sixth,  eighth,  and 
tenth    assignments    will    be   considered   to- 
gether, as  they  each  assail  paragraph  10  of 
the  court's  charge,  which  is  In  substance,  as 
follows:     If  the  jury  should  find  from  the 
evidence  that  appellee,  in  the  dlsdiarge  of 
his  duties,  entered  the  engine  cab,  and  to 
empty  ashes,  etc.,  from  the  ash  ptan,  and  If 
there  was  no  light,  and  It  was  dark  in  and 
around  the  locomotive  and  the  place  where 
the  work  was  being  done,  and  while  he  was 
on  the  engine  appellant's  employees  ran  the 
engine  on  the  turntable,  without  the  knowl- 
edge of  the  appellee,  and  that  aijpellant's  en- 
gineer and  fireman  had  caused  water  anfl 
grease  to  be  on  the  deck  of  the  cab,  and  if 
they  found  and  believed  a  ftiilure  to  Ugbt 
the  place  or  the  nmning  of  the  engine  on  tbe 
turntable,  or  the  water  and  grease  on  the 
deck,  were  negligence,  or  each  of  said  acts 
was  negligence,  and  it  from  the  evidence 
they  found  appellee,   while  undertaking  to 
get  down  out  of  the  deck  of  the  cab,  steKied 
in  or  on  grease  on  the  deck  of  the  cab,  and 
that  this  caused  him  to  slip  and  fftU,  and 
that  he  was  injured  from  the  fall,  and  tbat 
the  Injuries  were  the  direct  and  proximate 
cause  (result)  of  all  or  any  of  the  acts  of 
negligence,  as  alleged  in  the  appellee's  pert- 
tlon,  to  find  in  his  favor,  unless  they  should 
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flnd  for  appellants  under  InstmctlotiB  there- 
a.f  t«r  given. 

[1,  2]  It  Is  asserted  by  the  first  asslgo- 
mezit  that  the  appellee,  by  remaining  on  the 
engine,   after  he  learned   there  was  water 
on    the  floor  of  the  cab,  assumed  the  risk 
Inoldent  thereto.    This  seems  to  be  based  on 
tixe  testimony  that  some  of  the  operatives  of 
enf^nes   sometimes  ate   their  lunch  on   the 
eu^ne  and  washed  the  dishes  with  hot  water 
from  the  boiler  by  a  hoee  connected  there- 
-vv-itb,  and  that  before  the  injury  the  appellee 
noticed  the  water  upon  the  floor,  and  that 
'When  he  started  down  his  foot  slipped  in 
tbe  grease  or  water  on  the  floor,  and  that 
lie    was  aware  of  the  custom  or  practice  of 
so  washing  dishes.    It  is  doubtless  true  that 
appellee  may  have  seen  the  water  on  the 
floor  after  he  entered  the  cab  before  he  fteU. 
It  Is  not  necessarily  true  that  he  assumed  the 
danger,  or  knew,  or  must  reasonably  have 
known,  that  his  foot  would  slip  in  endeavor- 
Injf    to  alight  from   the   engine;    In  other 
■^K-ords,  that  he  knew  of  the  negligence  and 
the  danger  from  such  negligence;    the  neg- 
ligence submitted  which  the  jury  were  re- 
quired to  find,  whether  there  was  water  and 
irrease  on  the  deck  of  the  cab.    The  appellee 
testified  he  did  not  know  at  the  time  tliat  the 
apron  or  deck  in  the  mgine  cab  was  greasy 
as  well  as  wet;  however,  he  did  know  the 
custom  of  the  train  crews  with  reference  to 
eating  their  lunch.     Remaining  in  the  cab 
after  learning  of  its  condition  It  does  not 
occur   to   us   wonld   necessarily   charge   the 
appellee  with   assomed  risk.     There  might 
be  some  iriausibllity  if  'he  had  entered  the 
cab  after  he  knew  of  the  condition.     If  it 
was  the  duty  of  the  appellant  to  remove 
the  grease  and  water,  and  it  had  not  been 
done  and,  before  appellee  entered  into  the 
cab  in  discharge  of  his  duty,  he  had  learned 
of  such  neglect,  and  the  danger  if  he  entered, 
there  would  be  some  ground  in  charging  him 
with  assuming  such  negligence  when  he  con- 
tinued his  entrance  Into  the  cab.    Such  con- 
dition would  have  been  somewhat  similar  to 
the    circumstances    surrounding    Barnes    in 
the  case  of  Producers'  Oil  Co.  v.  Barnes, 
108  Tex.  515,  ISl  S.  W.  531.    But  learning  of 
this  negligence  after  he  had  entered,  if  he 
decided  to  abandon  the  employment  he  then 
of  necessity  would  have  to  leave  the  cab  in 
some  way.    It  occurs  to  us  that  a  court  would 
not  be  jastlfled  in  charging  that  as  a  mat- 
ter of  law,  under  such   circumstances,   thfe 
appellee  a?.snmed  the  risk.    The  question  was 
one  of  fact,  and  not  of  law,  and  was  for  the 
jnry  to  determine.    Ordinarily,  the  question 
of  the  assumption  of  risk  Is  one  of  fact  for 
the  jnry,  unless  the  facts  present  a  situation 
BO  plain  that  intelligent  men  wonld  not  draw 
diflferent   conclusions.     Railway   Co.   v.    De 
Atley,  241  TJ.  8.  310,  36  Sup.  Ct.  564,  60  L. 
Ed.  1016 ;  Railway  Co.  v.  Hall,  232  T'.  S.  94, 
84  Sup.  rt.  229,  .-«  L.  Ed.  521 ;  Railway  Co. 
228S.W.-a 
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,  V.  Horton,  288  U.  S.  492,  8i  Sup.  Ot  at  page 
i  640,  58  U  E».  1062,  Ij.  R.  A.  lOlSC,  1,  Ann. 
Cas.  1915B,  475;  Railway  Co.  v.  Schaffer, 
220  Fed.  809,  136  C.  C.  A.  418;  Bonnet  t. 
Railway  Co.,  89  Tex.  72,  83  S.  W.  884;  Rail- 
way Co.  ▼.  Brooks,  190  S.  W.  at  page  669 
(8-U). 

[8,  41  "The  employee  has  the  right  to 
assume  that  his  emi^oyer  has  exercised  prop- 
er care  with  respect  to  providing  a  safe 
place-  to  work,  and  suitable  and  safe  api^i- 
ancea  for  the  work,  and  is  not  to  be  treated 
as  assuming  the  risk  arising  from  a  defect  - 
that  is  attributable  to  the  employer's  negli- 
gence, until  the  employee  becomes  aware  of 
such  defect,  or  unless  it  is  so  plainly  observa- 
ble that  he  may  be  presumed  to  have  known 
of  it.  Moreover,  In  order  to  charge  an  em- 
ployee with  the  assumption  of  a  risk  at- 
tributable to  a  defect  due  to  the  employer's 
negligence,  it  must  appear  not  only  that  he 
knew  (or  is  presumed  to  have  known)  of 
the  def^,  but  that  he  knew  It  endangered 
his  safety;  or  else  such  danger  must  have 
been  so  obvious  that  an  ordinarily  prudent 
person,  under  the  circumstances,  would  have 
appreciated  it."  The  Hail  Case,  supra,  and 
authorities  therein  dted.  The  suggestion  by 
appellant  that  the  condition  of  the  cab  was  as 
obvious  to  appellee  as  to  appellant  is  entitled 
to  but  slight  notice.  The  principles  of  law,  as 
applied  to  the  duties  of  the  employer  and  em- 
ployee, are  quite  different  The  duty  was  on 
appellant  to  provide  a  reasonably  safe  place. 
There  was  no  duty  on  appellee  to  see  that 
the  place  was  safe,  but,  on  the  contrary,  he 
could  act  upon  the  assumption  that  the  em- 
ployer had  done  his  duty.  The  danger  must 
be  known  or  be  obvious  before  he  can  be 
said  to  have  assumed  it.  In  this  case  it  must 
have  been  a  question  of  fact  under  all  the 
circumstances  then  surrounding  appellee. 
The  trial  court  gave  a  charge  on  assumed 
risk,  and  advised  the  jury  to  flnd  for  appel- 
lants if  they  found  the  tacts  sustained  the 
plea  of  assumed  risk  in  this  particular 
charge  of  negligence. 

The  third,  fourth,  sixth,  eighth,  and  tenth 
n.ssigmnents  urge  that  the  court  erred  in 
submitting  the  question  of  failure  to  have 
the  engine  furnished  with  lights  and  the 
premises  lighted,  and  in  running  the  engine 
on  the  turntable,  because,  it  is  asserted,  the 
appellee  assumed  the  risk  without  the  lights, 
and  because  there  was  fumAshed  a  torch 
which  appellee  failed  to  keep  lighted  and 
burning,  and  because  such  acts  were  not  the 
proximate  cause  of  the  injury.  There  was 
no  objection  or  complaint  urged  to  the 
charge  which  allowed  a  recovery  on  such 
acts  of  negligence,  further  than  tbet  the  un- 
controverted  evidence  established  assumed 
risk,  and  that  such  acts  were  not  the  proxi- 
mate cause.  In  other  words,  the  charge  was 
not  objected  to  because  the  several  acts  were 
submitted  disjunctively.    An  examination  ot 
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the  cbarge  will,  we  think,  Indicate  that  the 
several  acts  were  reqiilred  to  have  been 
found  to  exist  conjnnctively,  or,  rather,  con- 
currently. The  mere  foct  that  appellee  may 
have  known  there  were  no  lights  would  not 
defeat  his  right  of  recovery  if  he  was  caused 
to  slip  and  fall  by  grease,  the  ne^igent 
presence  of  which  he  did  not  assuma  The 
various  acts — the  failure  to  Ut^t,  pit,  etc. — 
may  have  been  simply  a  chain  of  acts  which 
concurred  in  the  fall  and  injury.  The  court 
does  not  appear  to  have  submitted  a  failure 
to  light  and  going  onto  the  turntable  with 
the  engine  as  Independent  acts  of.  negligence, 
authorizing  a  recovery.  As  above  suggested, 
these  acts  were  all  required  to  be  found  be- 
fore a  recovery  was  authorized,  except,  per- 
haps, in  the  last  clause,  it  is  charged  "if 
the  injuries  were  the  direct  and  proximate 
cause  (result)  of  all  or  any  one  of  these 
acts  or  negligence,  as  alleged  in  plaintiff's 
petition,"  and  also  qualified  by,  "unless  you 
find  in  favor  of  defendants  under  instruc- 
tions hereinafter  given  you."  As  above  sug- 
gested, no  objection  was  urged  to  the  charge 
becatise  it  authorized  a  recovery  alone  on 
the  finding  that  there  was  no  light  or  in 
moving  the  engine  <mto  the  turntable. 
These  acts  may  have  been  negligence  or  not, 
and  yet  such  as  would  not  authorize  a  re- 
covery for  various  reasons,  such  as  assumed 
risk  as  to  them,  or  not  the  proximate  cause, 
yet  concurring  with  the  appellants'  negli- 
gent acts  in  permitting  grease  and  water  on 
the  apron  of  the  cab  would  contribute  to  the 
act  of  falling  as  well  as  to  the  injury  sus- 
tained. If  the  slipping  was  caused  by  the 
negligence  of  appellants,  and  It  was  the  ef- 
fective proximate  cause,  the  fact  that  other 
acts  of  negligence  concurred  In  the  Injury 
would  not  defeat  a  recovery,  as  we  under- 
stand. Railway  Co.  v.  Finklea,  155  S.  W.  at 
page  618  (12).  I^ater  we  will  note  some  of 
the  charges  thereafter  given,  authorizing  ap- 
pellants to  recover,  to  which  this  paragraph 
of  the  charge  referred.  Also  it  will  be 
noted  the  charge  authorized  a  recovery  on 
the  ground  submitted  as  alleged.  As  we  in- 
terpret the  allegations  of  the  petition,  it  Is 
alleged  the  moving  of  the  engine  onto  the 
turntable  over  a  concrete  pit,  and  the  failure 
to  light  the  premises,  were  concurring  acts 
of  negligence,  which  induced  or  brought 
about  the  fall  and  injuries,  or  excused  the 
appellee  in  the  attempt  to  alight  at  the 
time  and  place  he  did;  that  neither  the 
moving  of  the  eng^ine  nor  failure  to  light 
was  the  sole  or  efficient  cause  of  the  fall 
or  injur}',  but  as  concurring  causes  or  acts. 
We  think  it  was  the  purjwse  of  the  para- 
graph to  submit  these  facts  as  alleged,  as 
is  manifested  by  reference  to  the  pleadings 
as  well  as  the  construction  of  the  charge 
Itself. 

The  second  assignment  is  based  on  the  re- 
fusal of  the  court  to  give  requested  instruc- 


ticHi  No.  18.  This  was  a  charge  directing  the 
Jury  that  If  appellee  knew,  or  necessarily 
Should  have  known,  of  the  greasy  water  on 
the  floor  of  the  cab,  and  the  danger  there- 
from, to  find  for  the  appellants.  The  (Aarge, 
we  think,  was  substantial  ly  correct,  and  I 
should  have  been  given  If  the  court  did  not 
in  his  charge  cover  tliat  Issue.  The  trial 
court,  in  the  ninth  paragraph  of  his  main 
charge,  gave  a  general  definition  of  assumed 
risk,  and  in  the  eleventh  paragraph  instruct- 
ed the  Jury  If  appellee  knew  there  were 
grease  and  water  on  the  apron  in  the  cab  of 
the  engine,  etc.,  to  find  tor  defendant.  This 
charge,  given  by  the  court,  was  defective, 
but,  as  we  c«Histrae  It,  the  error  was  in  fa- 
Tor  of  appellanta  It^  in  effect,  charged  the 
duty  of  ordinary  care  on  the  part  of  appellee 
to  discover  the  ne^gence.  Such  duty  does 
not  rest  on  the  app^ee,  but  he  can  assume 
that  the  master  has  performed  his  duty.  It 
Is  only  such  negligence  as  Is  known  to  him 
or  may  be  presumed  to  have  been  known  to 
him. 

Error  is  also  assigned  in  giving  charge  No. 
9,  which  is  (mly  an  abstract  charge  on  the 
law  of  assumed  risk,  and  is  as  fc^ows: 

"The  plaintiff,  when  he  entered  the  employ  of 
defendants  as  a  hostler  helper,  assumed  tlie 
risk  and  dangers  ordinarily  incident  to  such  em- 
ployment, bat  did  not  assume  any  risk  arising 
from  the  negligence  of  the  defendants  (if  an; 
there  was),  unless  the  plaintiff  knew  of  sadt 
negligence  (if  any),  or  in  the  ordinary  dis- 
charge of  his  duties  must  have  known  of  sacb 
negligence  (if  any)  by  the  exercise  of  ordinary 
care  on  his  part  to  have  avoided  injury." 

It  Is  difficult  to  determine  Just  the  mean- 
ing of  this  charge.  The  employee  does  not  ' 
assume  negligence  of  which  he  does  not  know, 
or  which  Is  not  so  plainly  observable  that  he 
is  presumed  to  know.  One  construction  of 
the  charge  may  be  that  the  employee  was 
required  to  exercise  ordinary  care  to  know. 
If  the  language  of  the  charge  is  transposed. 
It  would  read : 

"Unless  the  plaintiff  knew  of  snch  negligence, 
or  by  the  exercise  of  ordinary  care  on  his  part 
to  have  avoided  injury,  in  the  ordinary  dis- 
charge of  his  duties,  must  have  known  of  sacb 
negUgence."    - 

If  such  is  the  meaning,  it  placed  a  greater 
burden  on  the  appellee  than  the  law  placed. 
This  seems  to  have  been  the  court's  meaning 
as  interpreted  by  him  In  the  eleventh  para- 
graph, where  he  seeks  to  apply  the  law  to  the 
facts,  which  appellants  plead  as  assumed 
risk.  The  court  there  sought  to  charge  as- 
sumed risk  as  to  the  lighting  of  the  engine 
and  premises,  the  running  of  the  engine  on 
the  turntable,  and  to  the  grease  and  water 
on  the  floor.  The  trial  court  gave  appellant's 
requested  instruction  No.  15,  to  the  effect 
that  the  undisputed  evidence  established  that 
appellee  liuew  the  premises,  etc.,  were  not 
lighted,  and  submitted  only  if  In   the  dis- 
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diarge  of  his  duties  he  mnst  have  known,  or 
shoald  have  known,  of  the  danger,  and  that, 
if  he  did,  to  find  for  appellants  on  that  point 
By  requested  charge  Na  36,  which  was  giv- 
en, the  Jury  were  Instructed  If  the  appellee 
knew,  or  must  have  known,  in  the  discharge 
of  bia  duties,  the  engine  was  on  the  turn- 
table, and  that  he  knew,  or  must  have  known, 
of  the  danger,  then  appellee  would  be  guUty 
of  assumed  risk  for  injuries  received  on  ac-, 
coimt  of  the  engine  being  moved  on  the  turn- 
table. It  Is  obvious,  we  believe,  the  meaning 
of  tbe  charge  complained  of,  when  read  in 
the  light  of  the  other  charges  given,  Is  in  sub- 
stantial accordance  with  these  charges  and 
charge  No.  11,  and  that  the  several  charges 
are  not  contradictory  of  each  other.  It  is 
not  at  all  probable  the  law  of  assumed  risk 
would  be  misunderstood  by  tbe  Jury  if  they 
bi>ard  or  read  the  charges  given.  They  would 
bave  found  thereunder  for  appellants  If  ap- 
I>ellce  knew,  or  should  have  luiown,  of  the  neg- 
ligence and  tbe  danger,  or  if  he  could  have 
known  thereof  by  exercising  ordinary  care. 
So,  in  either  event,  the  appellant  was  not  in- 
jured by  the  charge  complained  of.  We  may 
say  at  this  point  that  the  trial  court  gave 
appellants  specially  requested  instruction  up- 
on every  phase  of  this  case.  He  submitted, 
as  requested,  the  question  as  to  whether  ap- 
pellants, or  its  servants,  were  negligent  In 
permitting  grease  and  water  on  the  engine. 
In  lighting  the  premises,  and  in  moving  the 
engine  on  the  turntable;  whether  either  act 
or  all  were  the  proximate  cause  of  the  Inju- 
ry, by  various  charges;  whether  the  appel- 
lee assumed  the  risk,  or  was  guilty  of  con- 
tributory negligence  in  working  without 
lights,  In  trying  to  alight.  In  stepping  in  the 
grease,  In  not  relighting  his  torch,  and  wheth- 
er the  Injury  was  an  accident  From  most 
every  conceivable  angle  the  trial  court  gave 
tbe  charges  requested  by  appellants,  con- 
sisting, in  all,  of  some  23  special  charges.  If 
tbe  Jury  failed  to  get  the  appellants'  theory, 
it  certainly  was  not  occasioned  by  the  trial 
court's  failure  to  charge  as  requested. 

[5J  The  seventh  assignment  assails  the 
fourth  paragraph  of  the  charge,  on  the 
ground  that  It  placed  a  greater  duty  on  ap- 
pellants than  that  required  by  law,  in  that 
it  Is  not  required  by  the  law  that  a  lever  ex- 
tend into  the  cab  of  the  engine,  or  that  the 
ash  pan  should  be  operated  from  the  cab  of 
the  engine.  The  paragraph  substantially  in- 
structed the  Jury  that  if  appellee,  a  hostler 
helper,  in  the  performance  of  his  duties  as 
such,  went  into  the  cab  of  the  engine  for  the 
purpose  of  dumping  cinders,  etc.,  from  the 
ash  pan,  and  that  it  could  not  be  operated 
from  the  cab,  and  in  the  pertormance  of  his 
duty  he  undertook  to  go  down  out  of  the  cab 
for  tbe  purpose  of  cleaning  or  closing  the 
pan,  and  that  it  was  necessary  for  him  to  go 
down  and  go  under  the  engine  for  the  pur- 
poses stated,  and  while  he  was  undertaking 
to  go  down  be  stepped  on  or  into  grease 
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which  was  on  the  floor  of  the  engine  cab, 
and  that  he  slipped  and  fell  off  of  the  engine, 
and  if  they  should  further  find  from  the  ev- 
Id^ce  that  the  engine  was  not  equipped  with 
an  ash  pan  so  that  ashes  could  be  emptied  or 
dumped  by  operating  the  lever  connected 
with  the  cats  and  could  not  be  so  closed, 
and  that  appellee  was  injured  as  alleged,  and 
if  they  found  the  ash  pan  was  defective  so 
that  it  could  not  be  operated  as  stated  by  the 
lever  from  the  cab,  and  if  the  defects  of  the 
ash  pan,  if  any,  were  the  concurring  proxi- 
mate cause  of  appellee's  Injuries,  to  find  for 
him.    The  Ash  Pan  Act  provides : 

"On  and  after  the  first  day  of  Jannary,  1910, 
it  shall  be  unlawful  for  any  common  carrier, 
engaged  in  interstate  or  foreign  commerce  by 
railroad  to  use  any  locomotive  to  move  inter- 
state or  foreign  traffic,  not  equipped  with  an 
osh  pan,  which  can  be  dumped  or  emptied  and 
cleaned  without  the  necessity  of  an  employee 
going  nnder  such  locomotive."  Section  8624, 
U.  S.  Compiled  Stats. 

The  act  farther  provides  a  penalty  for  fail- 
ure to  comply  with  the  requirements  of  the 
act  It  was  also  made  the  duty  of  the  In- 
terstate Commerce  Commission  to  enforce  the 
provisions  of  the  act  The  appellee  pleaded 
in  this  case  that  the  ash  pan  in  question  had 
been  designed  and  was  worked  and  operated 
only  by  use  of  a  lever  extaiding  into  tbe  cab 
without  the  necessity  of  going  under  the  en- 
gine to  clean  or  close  the  ipan.  The  uncon- 
troverted  evidence  is  the  ash  pan  was  con- 
structed as  alleged,  and  there  Is  no  evidence 
th^t  it  could  be  worked  In  any  other  way 
or  from  any  other  position. 

[6]  It  is  the  rule  in  this  state  when  the 
facts  are  uncontroverted,  or  there  is  no  issue 
as  to  such  facts,  the  court  should  so  charge, 
and  not  submit  It  as  an  issue  to  be  found 
by  the  Jury. 

[7]  Tbe  law  required  the  engine  to  be  so 
equipped  and  it  was  made  the  duty  of  the 
Interstate  Commerce  Commission  to  enforce 
the  law.  When  tbe  appellant  placed  such  ap- 
pliance on  its  engine  the  presumption  should 
prevail  that  It  was  such  as  the  law  designat- 
ed, and  the  trial  court  had  the  right,  as  we 
believe,  to  assume  that  the  ash  pan,  with  the 
lever,  was  designed  to  comply  with  the  law. 
The  only  issue  was  whether  it  was  in  such 
repair  as  fulfilled  the  duty  of  appellants  un- 
der the  law,  and  this  issue  was  left  for  the 
Jury  to  determine. 

[S]  The  thirteenth  assignment  assails  the 
fourth  paragraph  because  the  court  therein 
submitted  to  the  jury  the  question  as  to 
whether  the  defective  working  of  the  ash  pan 
was  the  concurring,  proximate  cause  of  the  in- 
Jury,  in  that  the  undisputed  evidence  shows 
that  the  stepping  into  grease  and  water  was 
the  proximate  cause  of  the  fall  and  Injury. 
This  assignment  is  based  upon  the  objection 
to  the  court's  charge  as  filed  at  the  time  of 
the  triaL    If  the  ash  j^&a  was  not  working 
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or  defective,  u  we  understand  tbe  law,  a 
jury  would  be  authorized  to  find  therefrom 
that  the  appellants  failed  to  equip  the  en- 
gine with  an  ash  pan  which  could  be  operat- 
ed without  the  necessity  of  the  employee  go- 
ing beneath  the  locomotive.  Railway  Co.  v. 
Parker,  242  U.  S.  56,  37  Sup.  Ct  69,  61  L.  Ed. 
150 ;  Railway  Co.  v.  Wagoner,  241  U.  S.  476^ 
36  Sup.  Ot  626,  60  L.  Ed.  1110. 

[9]  It  has  been  suggested  by  argument  filed 
separate  from  the  brief,  as  well  as  by  oral 
argument,  that  the  Safety  Appliance  Act 
would  not  apply  to  the  facts  in  this  case,  for 
the  reason  that  the  statute  requiring  an  en- 
gine to  be  equipped  with  an  ash  pan,  "which 
can  be  dumped  or  emptied  and  cleaned  with- 
out the  necessity  of  an  employee  going  under 
such  locomotive,"  in  that  the  employee  in 
this  case  was  not  hurt  while  under  the  loco- 
motive, but  was  simply  caused  to  fall  on  his 
way  to  adjust  the  pan  under  the  engine.  To 
bold  with  this  contention  would,  it  seems  to 
us,  be  too  restricted.  The  law  evidently  In- 
tended to  protect  the  employee  from  injury 
received  not  only  while  he  Is  actually  under 
the  locomotive,  adjusting  the  pan,  but  in  each 
and  every  step  necessary  to  accomplish  that 
purpose,  or  while  he  is  in  the  performance  of 
his  duty.  We  believe  we  may  be  justified  In 
this  holding  by  the  case  of  Railway  Co.  t. 
I-ayton,  24.3  U.  S.  617,  37  Sup.  Ct  466,  61  L. 
Ed.  931,  where  the  Supreme  Court  had  under 
consideration  the  statute  requiring  railroads 
to  equip  their  cars  with  automatic  couplers. 
The  contention  was  made  In  that  case  that 
the  act  was  not  applicable  because  it  was 
intended  only  for  the  benefit  of  the  employees 
injured  when  between  the  cars  for  the  pur- 
pose of  coupling  or  uncoupling  them.  This 
claim  Is  based  upon  the  expression  In  the 
statute,  "without  the  necessity  of  men  going 
between  tbe  ends  of  the  cars."  The  court 
there  said: 

"While  it  Is  undoubtedly  true  that  the  im- 
mediate occasion  for  passing  tlie  laws  reqvuring 
automatic  couplers  was  the  great  number  of 
deaths  and  injuries  caused  to  employees  who 
-were  obliged  to  go  between  cars  to  couple  and 
uncouple  them,  yet  these  laws  as  written  are 
by  no  means  confined  in  their  terms  to  the  pro- 
tection of  employees  only  when  so  CDgaged. 
The  language  of  the  acta  and  the  authorities 
we  havq  cited  make  it  entirely  clear  that  the 
liability  in  damages,  to  employees  for  failure 
to  comply  with  the  law,  springs  from  its  being 
made  unlawful  to  use  cars  not  equipped  as  re- 
quired, not  from  the  position  the  employee 
may  be  in,  or  the  work  which  be  may  be  do- 
ing at  tbe  moment  when  he  is  injured.  This 
effect  can  be  given  to  the  acts,  and  their  wise 
and  humane  purpose  can  be  acpomplished  only 
by  holding,  as  we  do,  that  carriers  are  liable 
to  employees  in  damages  whenever  the  failure 
to  obey  these  safety  appliance  laws  is  the 
proximate  cause  of  injury  to  them  when  en- 
gaged in  the  discharge  of  duty." 

The  ruling  of  the  Supreme  Court  In  the 
above  case  we  think  applies  with  equal  force 


to  this.  Indeed,  by  its  terms  the  ruling  is 
made  to  upply  to  any  of  tbe  safety  ajjpliance 
laws,  one  of  which  is  the  Ash  Pan  Law. 

[10]  It  does  not  appear  to  be  a  coatentian 
In  this  case  that  section  4  of  the  Employers' 
Liability  Act  is  not  applicable  to  the  Ash 
Pan  Law.  Compiled  Statutes  1916,  par.  8660, 
provides: 

"That  in  any  action  brou^t  against  any  com- 
mon carrier  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
injuries  to,  or  the  death  of,  any  of  its  em- 
ployees, such  employee  shall  not  b«  held  to 
have  assumed  the  risks  of  his  employment  in 
any  case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safely 
of  employees  contributed  to  the  injury  or  death 
of  such  employee." 


This  statute  Is  Invoked  by  the  appellee, 
and  clearly  applies,  If  the  defective  ash  pan  | 
contributed  to  his  Injuries.  Railway  Co.  v. 
Donaldson,  246  U.  S.  121,  38  Sup.  Ct  230,  62  i 
L.  Ed.  616,  Ann.  Cas.  1918C,  581.  Neither  is 
It  asserted  that  the  various  provisions  of  the 
Employers'  Liability  Act  of  190S,  as  amend- 
ed April  5,  1910,  pars.  1-4,  Inclusive  (Com- 
piled Statutes  1916,  pars.  8657-«0e0,  Inda-  | 
slve),  do  not  apply  to  this  case.  These  stat- 
utes, in  effect,  gave  a  right  of  action  to  an 
employee  suffering  injury  "resulting,  in  1 
whole  or  In  part,"  ftom  any  defect  or  Insuf- 
ficiency in  the  carrier's  appliances,  and  that  | 
an  employee  who  may  be  injured  shall  not  be 
held  to  have  been  guilty  of  contributory  neg- 
ligence where  there  Is  a  violation  of  any  stat-  | 
ute  enacted  for  the  safety  of  employees, 
which  contributed  to  the  Injury.  The  same 
provision  applies  to  assumed  risk.  Railroad 
Ca  V.  Otos,  239  U.  S.  349,  36  Sup.  Ct  124.  60 
L.  Ed.  322;  Railway  Co.  v.  Llndsey,  233  U. 
S.  42,  34  Sn^  Ct  681,  68  L.  Ed.  838,  Ann.  Oaa 
191 4C,  168;  Railway  Co.  v.  Huxoll,  245  U.  S. 
535,  38  Sup.  Ct  187,  62  L.  Ed.  455.  We  take 
It,  therefore.  If  there  was  a  defect  In  the  a.sb 
pan,  which  In  whole  or  in  part  caused  the 
Injury  or  contributed  to  it,  that  such  defect 
imposed  an  absolute  liability,  and  that  ap- 
pellants cannot  defend  on  the  plea  of  as- 
sumed risk  or  contributory  negligenca  If 
there  was  contributory  negligence  the  dam- 
ages could  not  be  diminished  thereby.  Au- 
thorities above  cited.  Tbe  question  present- 
ed by  the  assignment  Is  presented  as  a  ques- 
tion of  law  for  our  determination,  in  which 
we  are  requested  to  hold  that  there  was  no 
evidence  authorizing  the  trial  court  to  sub- 
mit tlie  issue  to  the  Jury  as  to  whether  the 
defect  was  the  proximate  cause  or  concur- 
ring cause  of  the  Injury. 

[11]  "The  true  rule  Is  that  what  Is  the 
proximate  cause  of  an  injury  is  ordinarily  a 
question  for  the  Jury.  It  is  not  a  question  of 
science  or  of  legal  knowledge.  It  Is  to  be  de- 
termined as  a  fact.  In  view  of  the  circum- 
stances of  fact  attending  It"  Railway  Co.  v. 
Kellogg,  94  V.  S.  469,  24  L.  Ed.  256;  By.  Oo. 
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▼.  Rowe,  224  S.  W.  928.  We  believe  the  rule 
wliich  should  guide  the  court  in  considering 
this  cajse,  under  the  surrounding  circumstanc- 
es, is  stated  by  the  Supreme  C!ourt  in  speak- 
ing ot  the  concurring  negligence  of  two  par- 
ties contributing  to  the  Injury: 

"This  is  an  attempt  to  separate  that  which 
upon  the  facts  •  »  •  ought  not  to  be  sep- 
arated. The  so-called  two  negligent  acts  were, 
in  fact,  united  in  prodneing  the  result,  and  they 
made  one  cause  of  concurring,  negligence  on 
the  part  of  both  companies.  They  were,  in 
]>(>int  of  time,  substantially  simultaneous  acts 
and  i>art8  of  one  whole  transaction,  and  it 
'would  be  improper  to  attempt  a  separation  in 
the  manner  asked  for  by  the  counsel  for  the 
Horse  Car  Company."  Railway  Co.  v.  Hickey, 
166  U.  S.  523,  17  Sup.  Ct.  861,  41  L.  Ed.  1101. 

The  vice,  as  aaid  In  that  case,  is  that  coun- 
sel attempted  a  separation  into  two  distinct 
causes  (ronote  and  proximate)  which  in  real- 
ity was  one  continuous  cause.  The  facts  in 
that  case  show  the  driver  of  the  horse  car 
drove  his  car  upon  the  track  of  the  steam 
railway  in  frcmt  of  a  fast  moving  train.  The 
railway  company  opened  its  gates,  and  per- 
mitted the  horse  car  to  enter,  and  then  lower- 
ed them,  shutting  In  the  horse  car  on  the 
traclc ;  then  raised  it,  but  too  late  to  prevent 
a  stampede  of  the  passengers  on  the  horse 
car,  and  the  consequent  injuries  to  the  com- 
plainant. The  gist  of  counsel's  argument 
for  the  horse  car  company  was  that  the  low- 
ering of  the  gate  was  the  proximate  cause. 
The  steam  railway  sought  to  escape  liability 
on  the  theory  that  it  was  the  driving  of  the 
horse  car  on  the  tradt.  The  Supreme  Court 
said: 

"The  act  of  the  driver  being  a  negligent  act, 
and  that  act  being  in  full  force  and  in  the  very 
process  of  execution  at  the  time  the  accident 
occurred,  which  accident  would  not  have  hap- 
pened but  for  such  negligent  act,  the  fact  that 
another  negligent  act  of  a  third  party  contrib- 
uted to  the  happening  of  the  accident  would  not 
absolve  the  Horse  Car  Company.  The  negli- 
gent act  of  the  borse  car  driver  joined  with 
and  l>ecame  a  part  of  the  other  act  in  wrong- 
fully lowering  the  gates,  as  described,  and  both 
acts  constituted  but  one  cause  for  the  commo- 
tion which  naturally  resulted  therefrom,  and 
on  account  of  both  of  these  acts,  as  parts  of 
a  whole  transaction,  the  injury  occurred." 

The  appellants  in  their  argument  q.uote 
from  the  case  of  Insurance  Co.  v.  Tweed,  7 
Wall.  44,  19  L.  Ed.  65,  what  Is  said  as  the 
most  satisfactory  criterion  in  ascertaining 
the  proximate  cause;  that  Is,  where  a  new 
cause  intervenes..  The  Hickey  Case,  supra, 
quotes  that  case,  and  calls  attention  to  the 
fact  that  in  a  sense  there  was  a  new  force  or 
power  which  intervened.  An  explosion  oc- 
curred In  one  building,  and  caused  a  fire  in 
another  building,  and  from  the  latter  build- 
ing to  the  building  of  the  insured,  and  not 
from  the  building  in  which  the  e.\plosion  oc- 
curred.   It  was  claimed  by  the  insured  that 


the  fire  in  the  building  was  not  caused  by  the 
explosion.  The  court,  however,  held  the  con- 
tention was  not  well  founded, 

"It  Is  universally  agreed  that  'the  mere  fact 
that  the  intervention  of  a  reasonable  human 
being  can  be  traced  between  the  defendant's 
wrongful  act  and  the  injury  complained  of  will 
not  absolve  him.  On  the  contrary,  the  general 
rule  is  that  whoever  does  a  wrongful  act  is 
answerable  for  all  thk  consequences  that  may 
ensue  in  the  ordinary  course  of  events,  though 
such  consequences  are  immediately  and  directly 
brought  about  by  an  intervening  cause,  if  such 
intervening  cause  were  set  in  motion  by  the 
original  wrongdoer,  or  was  in  reality  only  a 
condition  on  or  through  which  the  negligent 
act  operated  to  produce  the  injurious  result." 
Volume  22,  B.  G.  L.  "Proximate  Cause,"  par. 
19,  p.  134. 

In  the  case  of  Insurance  Co.  v.  Boon,  95 
U.  S.  117,  24  U  Ed.  395,  cited  by  appellants, 
it  is  said: 

"The  proximate  cause  is  the  efficient  cause, 
the  one  that  necessarily  sets  the  other  causes 
in  operation.  The  causes  that  are  merely  in- 
cidental, are  instruments  of  a  superior  or  con- 
trolling agency,  are  not  proximate  causes  and 
the  responsible  ones,  though  they  may  be  near- 
er in  time  to  the  result.  It  is  only  when  the 
causes  are  independent  of  each  other  that  the 
nearest  is,  of  course,  to  be  charged  with  the 
disaster." 

See,  also.  The  H.  R.  Booth,*  171  U.  S.  480, 
19  Sup.  Ct.  9,  43  L.  Ed.  234. 

In  recent  cases  considered  by  the  Supreme 
Court,  where  the  cause  of  the  Injury  was 
claimed  to  have  resulted  from  defective  ap- 
pliances, the  court  refused  to  allow  the  de- 
fenses of  assumed  risk  or  contributory  neg- 
ligence, or  to  demand  proof  of  negligence, 
where  the  negligence  of  the  employee  neces- 
sarily set  other  causes  in  operation,  if  the  de- 
fect complained  of  contributed  to  the  injury 
or  death  the  carrier  was  held  liable.  Rail- 
way Co.  V.  Hnxoll,  245  U.  S.  535,  38  Sup.  Ct 
187,  62  L.  Ed.  455 ;  Railway  Co.  v.  Campbell, 
241  V.  S.  497,  36  Sup.  Ct  683,  60  L.  Ed.  1126. 
It  Is  stated  in  the  latter  case : 

"It  is.  too  plain  for  argument  that  under  this 
legislation  the  violation  of  the  Safety  Appli- 
ance Act  need  not  be  the  sole  efficient  cause, 
In  order  that  the  action  may  lie." 

Where  a  violation  of  the  Safety  Appliance 
Act  set  in  operation  causes  which  resulted  In 
Injury,  but  the  negligence  of  the  employee 
intervened,  through  which  act  he  slipped  and 
caused  his  foot  to  be  mashed,  it  was  held  the 
defective  appliance  concurred  and  gave  the 
right  of  action  therefor.  Railway  Co.  v. 
Wagner,  241  U.  S.  476,  36  Sup.  Ct  626,  60  L. 
Ed.  1110. 

Our  own  state  courts  have  held  repeated- 
ly that  the  cause  of  an  injury  need  not  be  the 
sole  cause,  but  may  be  a  concurring  cause. 
In  an  action  against  a  city  for  injurieis  caused 
by  falling  of  a  pile  of  lumber  (which  was 
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pOed  in  die  street)  on'  a  diOd  who  was  play- 
ing near  It,  the  immediate  cause  of  the  fall 
of  the  lumber  was  by  a  drayman  who  struck 
It  with  his  dray,  and  this  caused  the  lumber 
to  fall  and  Injure  the  chUd.  In  that  case  it 
was  held  a  question  for  the  Jury  to  determine 
if  the  city's  negligence  in  permitting  the 
lumber  to  be  so  piled  was  the  proximate 
cause.  Gonzales  t.  City  of  Galveston,  84 
Tex.  8,  19  S.  W.  284,  31  Am.  St  Rep.  17; 
Shippers,  eta,  v.  Davidson,  35  Tex.  Civ.  Am>. 
658,  80  S.  W.  1032;  RaUway  Company  v. 
Sweotey.  14  Tex.  Civ.  App.  216,  36  S.  W.  800; 
City  of  Lubbock  ▼.  BagweU,  206  S.  W.  371. 
In  the  Krilogg  Case,  supra,  it  was  said : 

"The  inquiry  must  •  •  •  always  be  wheth- 
er there  was  any  intermediate  cause  discon- 
nected from  the  primary  fault,  and  self-oper' 
ating,  which  produced  the  injury." 

It  seems  to  ns  the  Jnry  may  well  have 
found  that  appellants  must  have  reasonably 
anticipated  the  probability  of  falling  under 
circiuustances  like  the  present  one,  and  if 
grease  and  water  were  permitted  on  the  floor 
of  the  cab,  over  which  the  helper  must  pass 
in  the  performance  of  his  duty,  it  was  prob- 
able that  an  unwary  step  would  participate 
him  into  dangerous  places.  Whether  appel- 
lant should  have  reasonably  anticipated  this 
particular  grease  upon  the  floor,  or  any  other, 
yet  th«y  must  have  known  at  all  times  there 
was  a  reasona];>le  probability  of  a  sudden  and 
imforeseen  situation  being  presented  which 
would  cause  the  fireman  or  helper  to  fall  In 
going  to  or  from  a  work  which  should  have 
been  done  otherwise  than  by  going  under  the 
locomotive.  We  do  not  believe  the  grease  on 
the  floor,  into  which  appellee  stepped,  to  be 
"disconnected  from  the  primary  fault,"  or 
that  it  was  "self-operating,  which  produced 
the  injury."  The  grease  on  the  floor  is  no 
more  an  efficient  agency,  causing  the  foot  of 
appellee  to  step  into  it  and  slip,  than  was  the 
wrong  which  induced  him  to  take  that  step. 
The  grease  is  not  an  independent  cause,  oper- 
ating between  the  wrong  and  the  injury,  but 
It  is  a  concurring  cause.  The  step  In  the 
grease  is  the  same  step  induced  to  be  taken 
by  the  first  wrong.  They  were  not  separate, 
but  one,  in  an  unbroken  sequence  of  acts  to 
the  injury. 

[12, 13}  Under  the  eleventh  assignment  the 
appellants  assert  the  trial  court  abused  his 
discretion  in  refusing  a  new  trial  on  account 
of  the  misconduct  of  the  Jurors  in  receiving 
statements  or  evidence  to  the  effect  that,  out 
of  whatever  Judgment  should  be  awarded  ap- 
pellee, his  attorneys  would  receive  one-half 
as  attorneys'  fees,  and  that  said  amount  was 
included  in  their  verdict.  Three  Jurors  were 
examined  upon  the  hearing  of  this  ground 
of  the  motion.  Two  of  them  state  they 
heard  something  stated  about  the  attorneys 
receiving  compensation  out  of  the  Judgment, 
but  they  paid  no  attention  to  it,  and  that  the 
matter  was  not  discussed.  They  fixed  their 
Terdict  <m  the  condition  of  the  an>ellee  and 


the  testimony,  and  tinder  fiie  diarge  of  the 
court;  that,  while  they  did  not  read  the 
charge  after  retiring  from  the  Jury  t>ox  to 
consider  their  verdict,  they  heard  the  diarge 
read  by  the  court,  and  tlie  attorneys  read  and 
discussed  the  charge  in  argument  twfore  them. 
One  Juror,  Mr.  Douglas,  testified,  that  the  at- 
torneys' fees  were  discussed  in  arriving  at 
the  amount  of  tlie  verdict;  that  he  under- 
stood. In  order  to  ascertain  the  amount  the 
appellee  would  recover,  the  fees  the  attorneys 
would  receive,  which  would  be  deaucted,  and 
leave  the  balance  as  net  sum  of  appellee's  re- 
covery. "If  we  gave  him  $15,000  he  would 
get  $7,600.00."  This  Juror,  however,  stated 
in  hia  testimony  he  thought  appellee  entitled 
to  more  than  the  verdict  allowed,  and  that  he 
vbted  for  a  greater  amount  This  Juror  also 
stated:  "In  arriving  at  the  Judgment  for 
$16,000,  took  into  consideration  the  bov's 
Irtiysical  condition  as  I  saw  It  and  arrived 
at  that  under  instructions  as  the  Jury  heard 
the  court  give  them."  Again:  "In  forming 
my  verdict  and  the  amount  I  voted  for,  I 
tried  to  base  it  on  wliat  plaintlfF  and  the  wit- 
nesses testified  to  and  the  testimony.  I  tried 
to  take  it  all  together.  We  had  the  court's 
cliarge;  we  did  not  read  it ;  It  bad  been  read, 
I  don't  know  as  It  had  been  read  in  the  Jury 
room;  they  talked  about  it  I  don't  know  as 
any  particular  part  of  it  was  discussed."  Mr. 
Adams,  one  of  the  Jurors,  says  he  paid  no  at- 
tention to  the  remark  about  attorneys'  fees, 
and  did  not  consider  it  and  knew  that  sever- 
al others  did  not  Some  of  the  Jurors  voted 
for  as  high  as  $35,000,  and  the  verdict  was 
less  than  Douglas  thought  it  ought  to  hare 
l>een.  The  evidence  on  this  motion  indicates 
that  the  statement  that  the  attorneys  might 
get  one-half  was  a  bare  surmise,  as  no  one 
pretended  to  know  It  as  a  fact  In  the  condi- 
tion of  the  record,  we  think  the  trial  court 
was  Justified  in  finding  that  the  evidence  did 
not  affirmatively  show  that  the  suggestion  in 
the  Jury  room  as  to  attorneys''  fees  influenced 
the  amount  of  the  verdict  We  would  not 
feel  Justified  in  holding  that  it  affirmatively 
appears  that  the  suggestion  so  influenced  the 
verdict,  and  that  it  is  manifest  therefrom 
that  the  trial  court  abused  the  discretion 
vested  in  him  by  the  terms  of  the  statute. 
Article  2021,  R.  S.  C. ;  Railway  Co.  ▼.  Gray, 
105  Tex.  42,  143  S.  W.  606;  Marshall,  etc, 
v.  Schamberg,  190  S.  W.  229;  Gulf  States 
Tel.  Co.  V.  Evetts,  188  S.  W.  289;  RaUvray 
Co.  V.  Roberts,  196  S.  W.  lOW;  RaUway  Co. 
V.  Andrews  (Com.  App.)  206  S.  W.  823 ;  RaU- 
way Co.  V.  Blalack,  128  S.  W.  708 ;  Fox  v. 
Railway  Co.,  186  S.  W.  852;  Railway  Co.  v. 
Cook,  214  S.  W.  639;  Hines  v.  Parry,  227  S. 
W.  339,  by  this  court  (not  yet  [officially]  pob- 
lished). 

[14,  IS]  The  twelfth  assignment  assails  the 
verdict  as  being  excessive.  If  the  appellee 
is  suffering  from  paralysis,  as  the  evidence 
authorized  the  Jury  to  find,  we  could  not  say 
the    verdict   Is   excessive.     The    oomplaiat 
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seems  more  to  be  that  at  thla  time  or  at  the 
trial  the  appellee  was  not  so  afflicted.    This 
we  cannot  hold  as  a  matter  of  law.    He  was 
salt  to  a  sanitarium,  and  there  the  bones  of 
the    lower  extremity  of  his  backbone  were 
shoDTn  to  have  been  fractured,  and  were  set. 
The    appellee  describes  the  operation  with 
sonte  minuteness,  and  that  OOr.  Saonders,  who 
performed  the  operation,  called  in  a  dass  of 
stndents  to  the  operating  room,  and  pointed 
out   to  them  the  fractures,  dislocation,  eta 
This  operation  is  not  denied  or  contradicted 
by  r>r.  SanndeiB,  who  in  fact  was  not  a  witr 
ness  in  this  ^se.    It  is  true  after  appellee 
was  discharged,  and  before  paralysis  came 
on,  be  performed  various  serrices,  such  as 
washing  car  windows;  he  drove  a  delivery 
wagon  and  a  dray;  did  other  work  about  ma- 
chinery, and  worked  on  a  ranch ;  rode  horae- 
badc,  and  helped  with  cattle,  and  also  culti- 
vated some  land  on  the  randi.    This,  how- 
ever, was  all  within  the  interim  between  the 
injury  and  the  paralysis,  during  the  period 
of  some  eight  or  ten  months.    At  the  end  of 
that  time  he  was  suddenly  partially  paralys- 
ed In  his  feet,  legs,  and  hands  and  he  describ- 
ed certain  premonitory  e^mptoms.    It  does 
not  appear  to  be  a  disputed  fact  that  he  was 
then    so   afflicted.     Be   was,   at   that   time, 
again  taken  to  a  sanitarium,  and  the  doctors 
apparently  all  agreed  that  he  was  partially 
paralyzed,  or  that  be  had  no  control  over  bis 
limbs,  or  but  very  little.    The  only  contro- 
versy appears  to  be  whether  it  wag  frtHU  the 
injury  received  at  the  turntable  pit  or  from 
some  other  cause.    The  appellee  swears  there 
was  no  other  cause.    The  doctors  disagree 
as  to  whether  his  conditltm  oonld  have  result- 
ed from  such  injury  as  described  in  the  testi- 
mony.   TSie  Jury  have  reserved  this  doubt  In 
appellee's  favor.    It  seems  after  the  first  at- 
tack of  paralysis  he  in  a  measure  recovered 
sufficiently  to  drive  a  motor  transfer,  and  for 
such  service  obtained  fairly  good  wages,  but. 
If  the  appellee  Is  to  be  believed,  he  cannot 
walk  except  when  In  danger  of  falling.    At 
the  time  of  the  injury  he  was  about  21  years 
old,  and  at  the  trial  about  25.    He  bad  a  life 
expectancy  of  about  40  years.  He  had,  before 
his  injury,  a  chance  for  advancement  in  the 
service  In  which  he  was  then  engaged.    Dr. 
McMillan,  who  examined  the  appellee,  testi- 
fied: 

"The  history  of  such  cases  is  for  paralysis 
to  progress,  and  then  there  may  be  a  stationary 
period,  and  may  be  improvement  for  a  lengrth 
of  time,  but  eventually  the  case  grows  worse, 
and  in  many  cases  the  result  Is  total  paralysis. 
I  believe  tUs  to  be  a  typical  case." 

The  appellee  before  the  Injury  weighed 
from  173  to  176  pounds,  but  had  been  reduc- 
ed to  130  or  a  little  more.  As  we  understand 
his  testimony,  his  limbs  have  shrunken  to 
some  extent,  and  It  appears  that  some  sort 
of  exhibition  of  their  condition  was  made  be- 
fore the  Jury.    While  the  wages  which  be 


has  received  in  some  of  his  employment  hav« 
been  as  much  or  more  than  he  was  receiving 
at  the  time  of  his  fall,  there  Is  some  evidence^ 
however,  that  wages  in  the  service  in  which 
he  was  then  employed  have  increased. 

[1  •]  We  believe  we  may  take  notice  of  the 
fact  that  wages  and  prices  during  the  years 
covered  by  the  evidence  have  been  abnormal, 
and  perhaps  should  not  be  looked  to  as  fur- 
nishing a  future  criterion  as  to  his  earning 
capacity,  or  for  comparison  as  to  wages  re- 
ceived before  and  after.  We  do  not  feel 
justified,  under  all  the  facts  in  this  case.  In 
saying  the  Jury  assessed  his  damages  at  an 
excessive  amount  If  his  condition  is  as  de> 
scribed  it  is  serious,  and  to  place  our  Judg- 
ment in  this  case  over  that  of  13  others  who 
say,  after  they  heard  all  the  evidence  and 
saw  the  witnesses  as  they  testified,  that  he 
has  been  damaged  in  that  sum,  would  be  to 
assume  a  right  we  do  not  feel  Justified  In  ex- 
ercising under  the  evidence  in  this  case. 

Affirmed. 

On  Motion  for  Rdiearlng. 

[17-HJ  We  have  concluded  we  were  in  er- 
ror In  holding  paragraph  11  of  the  court's 
charge  sufficiently  submitted  the  Issue  of  as- 
sumed risk  as  to  the  grease  and  water,  and 
in  holding  there  was  no  reversible  error  in 
refusing  requested  charge  18,  of  which  ccnn- 
plaint  is  made  under  the  second  assignment 
of  error.  In  charge  11  the  Jury  were  told, 
if  "plaintUT  knew  there  was  grease  and  wa- 
ter on  the  apron  in  the  cab  of  said  engine, 
or  by  the  exercise  of  ordinary  care  could 
have  known  the  tame  while  in  the  discharge 
of  hiB  d«Me<,  in  time,  hy  the  eaerdse  of  or- 
dinary care  on  hit  part,  to  have  avoided  in- 
jury therefrom,"  In  such  event  the  Jury  were 
instructed  to  find  for  the  defendants.  The 
limitation  placed  on  the  charge  italicized 
confused,  we  think,  assumed  risk  and  con- 
tributory negligence.  If  he  knew,  or  must 
have  known,  of  the  negligence  and  the  dan- 
ger, and  continued  in  the  service,  this  would 
defeat  liability  under  the  Federal  Employ- 
ers' Liability  Act  It  \B  probable  that  the 
trial  court  had  In  mind,  In  drafting  this 
charge,  article  6645,  subdivision  2,  R.  C.  8. 
Under  the  federal  act  there  is  no  such  limi- 
tation, but  the  common-law  rule  prevails. 
This  charge,  however,  under  our  statutes, 
would  have  been  defective.  A  very  similar 
charge  to  this  was  condemned  and  held  re- 
versible error  by  our  Supreme  Court  Rail- 
way Co.  V.  Hodnett,  106  Tex.  190,  163  S.  W. 
13;  Railway  Co.  v.  Miller,  201  S.  W.  1049 
(7,  8);  Railway  Co.  v.  Winkler,  179  S.  W. 
691  (4,  7).  In  the  Hodnett  Case  Judge  PhU- 
llps  said: 

"That  part  of  the  charge  which  instructed 
the  jury  that  the  plaintiff  would  not  be  held 
to  have  assumed  the  risk  if  they  believed  that 
a  person  of  ordinary  care  in  bis  situation  would 
have  continued  in  the  service  with  knowledge 
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of  the  defect,  was  erroneouB,  (ince  the  test 
proyided  by  article  6645  for  determining  wheth- 
er in  such  case  the  risk  is  Bssumed,  Is  not 
whether  a  person  of  ordinary  care  would  haye 
continued  in  the  service  with  knowledge,  sim- 
ply, of  the  defect,  but  whether  such  a  person 
would  haye  continued  in  the  service  with 
knowledge  both  of  the  defect  and  the  danger." 

It  will  be  perceived  the  queetlon  of  knowl- 
edge of  the  danger  was  not  submitted. 
While  the  Hodnett  Case  is  one  construing 
onr  statute,  and  which  in  effect  holds  the 
statute  does  not  abrogate  assumed  risk  In 
this  state,  it  is  nevertheless  authority  on 
the  necessity  of  giving  a  correct  charge  on 
the  law.  We  do  not  believe  that  an  em- 
ployee is  relieved  of  assumed  riak  by  ordi- 
nary care  to  "avoid  Injury"  from  the  defect 
Hie  danger  which  charges  knowledge  must 
be  such  that  "an  ordinarily  prudent  person, 
under  the  drcurastances,  would  have  appre- 
ciated it."  Railway  Ca  ▼.  Hall,  232  V.  S. 
94,  34  Sup.  Ct.  220,  58  li.  Ed.  521.  Our 
state  courts  have  said: 

"The  servant  owes  no  duty  of  inspection.  He 
assumes  the  risk  of  a  danger  of  which  he  has 
actual  knowledge,  and  of  such  hazard  as  he 
would  have  learned  by  the  exercise  of  that 
ordinary  circumspection  which  a  prudent  man 
would  have  used  in  the  particular  employ- 
ment" 

He  could  not  shut  his  eyes  to  dangers  that 
are  obvious  to  an  ordinarily  prudent  man. 
Railway  Co.  v.  Hynson,  101  Tex.  at  page 
546,  109  S.  W.  929 ;  Bonnett  v.  Railway  Co., 
89  Tex.  76,  33  S.  W.  334.  The  charge,  it 
appears  to  us,  assumed  If  the  appellee  knew, 
as  an  ordinarily  prudent  man  must  have 
known,  of  the  hazard  he  would  not  be  guilty 
of  assumed  risk  if  he  exercised  ordinary 
care  to  "avoid  injury  therefrom."  When  be 
knew  of  the  hazard  he  takes  the  risk,  bow- 
ever  careful  he  may  be  to  avoid  injury.  Un- 
der the  facts  of  this  case  the  Jury  could  have 
foond  very  properly  that  appellee  knew  of 
the  grease  and  water,  but  that  be  did  not 
know  the  danger  in  remaining  on  the  engine, 
and  in  attempting  to  continue  in  the  dis- 
charge of  his  duties  under  the  peculiar  cir- 
cumstances then  surrounding  him.  It  will 
be  perceived  by  the  charge  the  court  only 
authorized  the  Inquiry  as  to  whether  he 
knew  of  the  water  and  grease,  and  did  not 
require  them  to  ascertain  if  he  knew,  or 
should  have  known,  the  danger.  Obviously 
this  was  the  Important  fact  to  be  found. 
The  effect  of  the  charge  Is  as  If  the  court 
had  said,  "If  you  And  he  knew  of  the  grease 
and  water,  you  need  find  only  that  he  used 
ordinary  care  In  time  to  avoid  Injury  there- 
from." They,  under  this  diarge,  could  find 
he  knew  of  both  the  defect  and  the  danger, 
but  that  they  could  not  find  for  appellants 
if  appellee  used  care  to  avoid  Injury.  Eall- 
way  Co.  V.  Bryant,  8  Tex.  Civ.  App.  134,  27 
S.  W.  S25:  Railway  Co.  v.  Bingle,  H  Tex. 
Civ.  App.  322,  29  S.  W.  674. 


[20]  For  the  reasons  above  stated  we  were 
in  error  In  overruling  the  fifth  assignment 
of  error  assailing  the  ninth  paragratdi  of  the 
courf  a  charge.  We  were  under  the  impres- 
sion that  the  eleventh  paragraph,  which 
sought  to  apply  the  law  to  the  facts,  simply 
placed  the  burden  on  appellee  of  ordinary 
care  to  discover  the  defect,  whlA  was  more 
onerous  to  the  appellee  than  the  law  requir- 
ed. We  are  now  convinced  by  these  charges 
the  Jury  were  authorized  to  acquit  appellee 
of  asBimied  risk,  even  if  be  knew  of  the  de- 
fect and  hasard.  If  he  used  ordinary  cai«  to 
avoid  Injury  therefrom.  There  Is  no  assign- 
ment assailing  diarge  11,  but  as  a  substan- 
tial correct  charge  was  requested,  and  an 
assignment  asserting  error  In  the  failure  to 
give  the  requested  charge  Is  presented,  pe^ 
haps,  under  our  practice,  it  was  sufficient  to 
have  called  the  trial  court's  attention  to  the 
defect  and  win  authorize  a  reversal  apon 
that  point 

[21]  The  first  assignment  simply  asserts 
there  was  error  In  submitting  whether  there 
was  grease  and  water  In  tbe  cab  because  the 
undisputed  evidence  established  that  appd- 
lee  assumed  the  risk,  not  that  the  evidence 
was  not  sufficient  to  show  Its  existence,  or 
that  it  was  not  negligence  on  the  part  of 
appellant  to  permit  it  so  to  remain.  We 
think  the  evidence  presented  an  issue  of  fttct 
for  the  Jury,  and  not  one  of  law  xmAet  the 
circumstances  of  this  case.  Even  though  he 
discovered  water  and  grease  as  he  entered, 
which  the  facts  do  not  conduslvdy  show, 
but  rather  he  did  not  discover  until  he  en- 
tered the  cab,  and  the  facts  also  Indicate  be 
was  not  then  aware  of  the  defect  in  the  lev- 
er to  the  ash  pan  or  the  necessity  of  going 
beneath  the  engine  to  adjust  it.  Unless  this 
grease  and  water,  and  the  consequent  dan- 
ger, were  so  obvious  that  an  ordinarily  care- 
ful person,  In  his  situation,  would  have  ob- 
served the  one  and  appreciated  the  other, 
then  there  would  be  no  assumed  risk.  With- 
out discussing  further  the  facts,  we  think, 
under  the  circumstances.  It  was  one  for  the 
Jury.  Railway  Co.  v.  De  Alley,  241  U.  S. 
310,  36  Sup.  Ct  564,  60  li.  Ed.  1016. 

[22]  The  third  assignment  is  based  on  the 
objection  to  submitting  the  issue  of  ligbting 
the  engine  and  premises  because  it  Is  assert- 
ed the  appellee  assumed  the  risk  of  no  lights. 
Again,  we  think,  as  to  the  danger  therefrom, 
the  question  was  one  tor  the  Jury  under  all 
the  facts. 

[23]  With  reference  to  the  fourth  assign- 
ment, it  Is  asserted  that  furnishing  a  torch 
which  appellee  permitted  to  be  blown  out 
and  which  he  did  not  rdight  rendered  it  er- 
ror to  submit  the  Issue  of  negUgMice  as  to 
lighting  the  premises.  This,  we  think,  was 
an  issue  for  the  Jury. 

[24-26]  Tbe  sixth  assignment  asserts  error 
in  submitting  a  failure  to  light  the  premises 
as  a  proximate  cause,  and  the  eighth  assign- 
ment, that  moving  the  engine  on  the  turn- 
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t^ble  over  tlie  pit  was  not  the  proximate 
cause  of  the  Injury,  and  the  tenth  aaalgn- 
vn^t  that  the  evidence  U  not  sufficient  to 
show  that  appellant  stepped  In  grease  and 
-water,  which  caused  the  fall.  Appellee  fell, 
and  the  Jury  found  that  It  was  not  an  acci- 
dent under  appellant's  specially  requested 
Instruction.  We  are  Inclined  to  the  opinion 
that  the  evidence  was  sufficient  to  submit 
the  question  to  the  Jury  for  their  determina- 
tion. If  we  shall  concede  that  appellants' 
interpretation  of  paragraph  10  Is  correct, 
yet  we  are  not  prepared  to  say,  if  the  Jury 
found  one  of  the  alleged  acts  of  negligence 
was  the  proximate  cause  of  the  injury,  that 
sncb  finding  would  be  without  any  evidence 
to  support  the  verdict;  or,  in  other  words, 
that  such  act  should  not  be  submitted  be- 
cause It  could  not,  under  the  rules  of  legal 
loRlc,  be  the  proximate  cause.  We  believe 
a  jury  may  have  found  any  one  of  the  acts 
negligence,  and  acting  in  conjunction  with 
other  acts,  whether  such  otller  acts  were 
negligence  or  not,  they  could  have  found  the 
injury  proximately  resulted  therefrom  if  the 
injury  would  not  have  occurred  but  f6r  the 
particular  negligent  acts  so  found.  We 
think  the  court  would  not  have  been  author- 
ized in  withdrawing  any  of  the  acts  from  the 
Jury,  and  certainly  if  they  were  all  negli- 
gent acts,  and  concurring  with  each  other, 
and  caused  the  injury,  the  court  should  not 
have  withdrawn  all  from  the  consideration 
of  the  Jury. 

Assignment  13,  assailing  the  fourth  para- 
graph of  the  charge,  presenting  app^ee's 
cause  of  action,  as  based  on  the  Federal 
Safety  Appliance  Act,  is  assailed  by  appel- 
lants as  being  error.  It  is  asserted  by  the 
assignment  that  the  defective  ash  i)an  was 
not,  and  could  not  be,  .the  proximate  cause. 
We  may  say  appellants,  by  their  argument 
and  citation  of  numerous  authorities,  have 
not  changed  our  view  as  expressed  in  the 
original  opinion. 

"In  cases  in  wbicb  tbere  is  more  than  one 
cause  or  act  connected  with  or  concerned  in 
producing  the  injury,  the  books  are  full  of  dis- 
cussions determining  which  one  of  the  causes 
or  acts  was  the  proximate  cause.  As  a  result 
of  the  infinite  variety  of  cases  presenting  this 
question,  it  is  easy  to  find  authority  that  will 
apparently  support  each  side  in  almost  any 
controversy  in  which  a  doubtful  question  arises. 
To  attempt  to  reconcile  these  cases  would  be 
the  height  of  folly.  In  truth,  when  carefully 
studied,  there  is  really  little  conflict  between 
them.  The  apparent  conflict  grows  oat  of  the 
diflf«rence  in  facts,  to  which  must  be  applied 
the  principle  that  controls."  City  of  Louis- 
ville V.  Hart,  143  Ky.  179,  136  S.  W.  215.  35 
L.  R.  A.  (N.  S.)  207. 


sets  in  motion  a  chain  of  circumstances,  and 
operates  on  them  in  a  continuous  sequence,  un- 
broken  by  any  new  or  independent  cause.  The 
question  is  not  determined  by  the  existence 
or  nonexistence  of  intervening  events,  but  by 
their  character,  and  the  natural  connection  be- 
tween the  ori^nal  act  or  omission  and  the  in- 
jurious consequences.  •  •  •  It  is  not  neces- 
sary that  the  person  guilty  of  a  negligent  act 
or  omission  might  have  foreseen  the  predae 
form  of  the  injury;  but,  when  it  occurs,  it 
must  appear  that  it  was  a  natural  and  probable 
consequence  of  his  negligence.  If  the  negli- 
gence does  nothing  more  than  furnish  a  con- 
dition by  which  the  injury  is  made  possible, 
and  that  condition  causes  an  injury  by  the  sub- 
sequent independent  act  of  a  third  person,  the 
two  are  not  concurrent,  and  the  existence  of 
the  condition  is  not  the  proximate  cause  of 
the  injury.  Where  the  intervening  cause  is 
set  in  operation  by  the  original  negligence,  such 
negligence  is  still  the  proximate  cause,  and 
where  the  circumstances  are  such  that  the  in- 
jurious consequences  might  have  been  foreseen 
as  likely  to  result  from  the  first  negligent  act 
or  omission,  the  act  of  the  third  person  will 
not  excuse  the  first  wrongdoer.  When  the 
act  of  a  third  person  intervenes,  which  is  not 
a  consequence  of  the  first  wrongful  act  at 
omission,  and  which  could  not  hare  been  ioik- 
seen  by  the  exercise  of  reasonable  diligence, 
and  without  which  the  injurious  consequence 
could  not  have  happened,  the  ^rst  act  or  omis- 
sion is  not  the  proximate  cause  of  the  injuty. 
The  test  is  whether  the  party  guilty  of  the  first 
act  or  omission  might  reasonably  have  an- 
ticipated the  intervening  cause  as  the  natural 
and  probable  consequence  of  his  own  negli- 
gence, and,  if  so,  the  connection  is  not  broken; 
bat  if  the  act  of  the  third  person,  which  is  the 
immediate  canse  of  the  injury,  is  such  as,  in 
the  exercise  of  reasonable  diligence,  would  not 
be  anticipated,  and  the  third  person  is  not  un- 
der the  control  of  the  one  guilty  of  the  first  act 
or  omission,  the  connection  is  broken,  and  the 
first  act  or  omission  is  not  the  proximate  cause 
of  the  injury."  Seith  v.  Commonwealth  Elec- 
tric Co.,  241  III.  252,  89  N.  E.  425,  24  L.  R. 
A.  (N.  S.)  978,  132  Am.  St.  Rep.  204. 

We  quote  from  the  above  case  the  rules 
for  determining  the  proximate  cause,  and 
not  because  tl)e  facts  in  that  case  are  simi- 
lar to  the  facts  of  this  case.  In  this  case 
there  was  no  intervening  negligent  act  of  a 
third  party.  The  defect  in  the  ash  pan  did 
not  simply  furnish  the  condition,  but  the 
grease  and  water  more  nearly  answered  to 
that  position.  The  intervening  object  in  this 
case  was  set  in  motion  by  the  original  de- 
fect, and  acting  in  conjunction  with  the 
grease  and  water  inroduced  the  injury.  Un- 
less there  was  an  intervening  agency  be- 
tween the  defect  in  the  ash  pan  lever  and 
the  injury,  we  apprehend  there  would  be  no 
contention  that  It  was  not  the  proximate 
cause  of  the  Injury.    The  mere  fact  that  the 


"The  negligent  act  or  omission  must  be  the    ^ju      ^^^^  ^^^  ^^^^  happened  but  for  the 

cause  which   produces  the   mjury,  but  it  need    „,.„    .,„_   „   .    „„^„„„_,i„  1 ,,      ^i. 

not  be  the  sole  cause,  nor  the  last  or  nearest  i  ^"P  ^**«  "^^f  necessarily  make  the  grease 
canse.  It  is  sufficient  if  it  occurs  with  some  ;  »°^  ^^»t«'  *«  «>le  cause  of  the  tojury.  If 
other  canse  acting  at  the  same  time,  which,  in  i  'lie  Injury  would  not  have  occurred  but  for 
combination  with  it,  causes  the  injury,  or  if  it   the  defective  lever  and  the  slip,  then  botji. 
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are  the  proximate  cause.  If  the  testimony 
of  appellee  is  true,  he,  but  for  the  defect, 
would  not  have  tried  to  leave  the  cab  when 
he  did,  and  but  for  that  he  would  not  have 
fallen  at  that  time.  The  mere  fact  that  he 
slipped  on  the  road  to  adjust  the  ash  pan 
did  not  break  the  causal  connection,  but  was 
only  a  concurring  cause,  and  was  not  an  in- 
dependent, Intervening  cause.  The  grease 
and  water  simply  lay  In  wait,  to  be  brought 
Into  active  (deration  by  the  cause  wbldi  in- 
duced  appellee  to  leave  the  cab.  Certainly 
the  cause  which  called  into  action  the  grease 
and  water  gave  its  efficiency  at  the  time  for 
barm. 

"Intervening  agencies  sometimeB  interrupt 
the  current  of  responsible  connection  between 
negligent  acts  and  injuries,  but,  as  a  rule,  Uiese 
agencies,  in  order  to  accomplish  such  result, 
must  entirely  supersede  the  original  culpable 
act,  and  be  in  themselves  responsible  for  the 
injury,  and  must  be  of  such  a  character  they 
could  not  have  been  foreseen  or  anticipated  b; 
the  wrongdoer.  If  it  required  both  agencies 
to  produce  the  result,  or  if  both  contributed 
thereto  as  concurrent  forces,  the  presence  and 
assistance  of  one  will  not  exculpate  the  other, 
because  it  would  still  be  the  efficient  cause  of 
the  injury."  Shippers  Ck>.  v.  Davidson,  35  Tex. 
Civ.  App.  558,  80  S.  W.  1032;  Railway  Co.  v. 
Cardwell,  187  S.  W.  1073;  Pullman  Co.  v.  Mc- 
Gowan,  210  S.  W.  847;  City  of  Louisville  v. 
Hart,  146  Ky.  171,  136  S.  W.  212,  85  L.  B.  A. 
(N.  S.)  207. 

[27]  The  last  above  quotation  Is  from  the 
Court  of  Civil  Appeals,  but  It  cites  very  high 
authority.  It  presents,  we  think,  the  rule  of 
concurrent  acts  clearly  and  understandably, 
without  any  attempt  at  subtle  refinements. 
In  this  case  there  was  no  Independent  em- 
ployer committing  a  different  act  at  a  differ- 
ent time  and  place.  The  injury  is  the  result 
of  the  negligence  of  the  same  superior.  Be 
the  acts  one  or  more,  these  several  acts  con- 
curred at  the  same  place  and  at  the  same 
time.  We  do  not  think  the  line  of  cleavage 
between  the  two  acts  Is  so  plainly  discerni- 
ble as  to  make  them  Independent  and  sepa- 
rate acts,  and  the  latter  intervening,  which 
alone  caused  the  Injury.  They  were  in  ac- 
tion at  the  same  place  at  the  same  time, 
through  the  fault  of  the  same  superior,  by 
which  the  injury  resulted.  The  injury 
might  have  occurred  without  the  grease  and 
water,  but  the  grease  and  water  would  not 
have  been  brought  into  operation  at  the  time 
and  place  It  was  but  for  the  defect  which 
Impelled  appellee  to  pass  over  It 

The  other  assignments  we  think  prcqierly 
disposed  of  in  the  original  opinion.  Some  of 
the  matters  perhaps  will  not  occur  on  an- 
other trial.  The  motion  for  rehearing  will 
be  granted,  and  the  Judgment  of  affirmance 
ordered  set  aside,  and  the  judgment  of  the 
trial  court  revers^,  and  the  cause  remanded 
for  another  trial. 


FIRST  NAT.  BANK  OF  HUGHES  SPRINGS 
V.  8ANFORD  at  al.     (No.  2338.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  24,  1020.     Rehearing  Denied 

Feb.  24,  1921.) 

1.  Bills  and  notes  is— jOO   Aeoeptaaoa  of  draft 
must  he  In  writlao. 

Under  Negotiable  Instruments  Act,  U  132, 
135,  an  acceptance  of  a  draft  must  t>e  in  wrifr 
ing. 

Hodges,  J.,  dissenting. 

On  Motion  for  Behearmg. 

2.  Venna  4=322(1)— Oral  acceptor  not  propw 
party  to  action  on  draft  as  affecting  venue. 

As  under  Negotiable  Instruments  Act,  i| 
132,  135,  an  acceptance  of  a  draft  must  be 
written  to  be  binding,  an  alleged  oral  acceptor 
of  a  draft  is  not  a  proper  party  to  an  actioo 
against  the  drawer  of  the  draft,  and  hence, 
where  the  alleged  acceptor  resided  in  a  county 
other  than  that  in  which  the  drawer  resided 
and  action  was  begun,  the  action  as  to  it  must 
be  trknsferred,  under  Vernon's  Sayles'  Ann. 
Civ.    St   1914,   art    1903,   as  amended   AprU 

2,  1917  (Vernon's  Ann.  Civ.  St  Supp.  1918. 
art  1903),  regardless  of  plaintifTs  allegation 
that  the  acceptor  was  estopped  from  setting  up 
the  statute  of  frauds;  for,  as  the  acceptor  was 
not  a  proper  party,  the  laying  of  the  venue  in 
a  county  of  which  it  was  not  a  'resident  could 
not  l>e  Justified.  . 

3.  Pleadins  «=>l  10— Facts  and  not   pleadiags 
are  conclusive  on  plea  of  privilsgo. 

It  is  the  facts,  and  not  the  averments  of 
plaintiff's  pleadings,  which  are  determinative  of 
a  plea  of  privilege,  and  when  defendant  under 
Vernon's  Sayles'  Ann.  CSv.  St  1914,  art  1903, 
as  amended  April  2,  1917  (Vernon's  Ann.  Cir. 
St  Supp.  1918,  art  1903),  asserts  the  priv- 
ilege to  be  sued  in  another  county,  he  is  en- 
titled as  a  matter  of  law  to  have  the  cause 
of  action  transferred  unless  plaintiff  by  con- 
troverting plea  not  only  alleges,  but  by  testi- 
mony proves  to  the  contrary. 

Appeal  from  District  Court,  Smith  Coun- 
ty ;  J.  R.  Wlarren,  Judge. 

Action  by  the  First  National  Bank  of 
Hugbes  Springs  against  Tom  Sanford  and 
the  Merchants'  &  Planters'  State  Bank  of 
Winnsboro.  From  a  Judgnfent  sustaining  the 
plea  of  privilege  of  the  defendant  last  nam- 
ed and  ordering  transfer  of  cause,  plalntlfl 
appeals.    Affirmed. 

The  suit  was  by  appellant  against  appel- 
lee Sanford,  who  resided  In  Smith  county, 
and  appellee  Merchants'  ft  Planters'  State 
Bank  of  Winnsboro,  a  corporation,  whose 
place  of  business  was  in  Wood  county.  In 
its  petition  appellant  alleged  that  it  was  the 
owner  of  unpaid  drafts  for  amounts  aggre- 
gating $1,519.61  drawn  by  Sanford  on  said 
Winnsboro  bank,  and  then  alleged  that  be- 
fore the  drafts  were  drawn  and  before  It 
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paid  same  the  Winnsboro  bank  assured  it 
it  >rouId  "prompUy  pay,"  quoting,  "all  drafts 
drawn  on  It  by  Sanford,  and  promised  to 
pay  plaintiff  (appellunt)  all  auch  sums  of 
mon^  as  plaintUf  (appellant)  might  pay  out 
in  cashing  said  drafts."  It  then  alleged 
that  it  was  "in  pursuance,"  quoting  fur- 
ther, "of  said  promise  and  agreement  on 
the  part  of  the  defendant  fW9nnsboro)  bank 
to  accept  said  drafts  that  plaiutlfl  (appel- 
lant) cashed  the  said  drafts  as  aforesaid." 
And  It  thai  alleged  that  by  reason  of  said 
Winnsboro  bank's  promise  it  "became  bound 
and  liable  to  pay  It  said  sums  of  money  In 
said  drafts  spedfled."  By  a  plea  in  com- 
pliance with  the  requirement  of  the  statute 
(Vernon's  Statutes,  art.  1903),  the  WlnD» 
boro  bank  claimed  a  right  to  have  the  case 
against  it  tried  in  Wood  county  and  asked 
that  it  be  transferred  to  that  county.  Ap- 
pelant replied  by  a  plea  In  which  he  re- 
iterated allegations  In  his  petition,  and  al- 
leged that  the  Winnsboro  bank  was  jointly 
liable  with  Sanford  to  pay  the  drafts.  It 
appears  from  the  record  that  the  parties 
agreed  that  the  facts  alleged  in  appellant's 
petition  and  its  controverting  plea  were  true, 
and  that  "the  promise  to  pay,  set  forth  In 
plalntilTs  petition  and  in  plaintiff's  ocmtro- 
Terting  plea,  was  an  oral  promise."  And  it 
appears  that  the  parties  further  agreed: 

"(1)  That  the  defendants  (appellees)  would 
except  to  appeUant's  petition,  on  the  trial  on 
the  merits,  and  would  plead  specially  that  said 
petition  stated  no  cause  of  action  on  account 
of  the  fact  that  it  pleaded  an  oral  promise  to 
pay  the  draft  set  forth  in  plaintiff's  petition. 

"(2)  That  in  answer  to  that  plaintiff  (ap- 
pellant) would  plead  the  defendant  was  estop- 
ped by  reason  of  the  feet  that  in  the  promise 
to  pay  these  drafts  it  followed  the  usual  and 
customary  course  in  Togue  at  that  time  be- 
tween, banks,  and  that  the  defendant  (the 
Winnsboro  bank)  in  pursuance  of  that  agree- 
ment had  previously  paid  three  other  drafts 
prior  to  the  nonpayment  of  the  one  set  forth 
in  plaintiff's  petition,  and  that,  by  reason  of  the 
fact  of  the  course  of  conduct  pursued  between 
plaintiff  and  the  defendant  in  the  payment  of 
these  drafts,  the  plaintiff  was  led  to  believe,  by 
the  acts  and  conduct  of  the  defendant,  that 
the  defendant  would  pay  the  said  draft  sued 
upon  when  presented— in  other  words  a  plea 
of  estoppel." 

The  court  below  sustained  the  Winnsboro 
bank's  plea  and  ordered  the  cause  of  ac- 
tion asserted  against  it  to  be  transferred  to 
Wood  county,  whereupon  the  Hughes  Springs 
bank  prosecuted  this  appeal. 

Hugh  Carney,   of  Atlanta,  'for  appellant. 
M.  D.  Carlock,  of  Winnsboro,  for  appel- 
lees. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [11  The  proposition  in  appellant't- 
brief  is  as  follows: 

"A  suit  may  be  maintained  and  the  venae 
is  properly  laid  in  the  county  of  residence  of 


either  the  drawer  or  drawee  of  a  draft,  where 
the  drawee  has  accepted,  or  agreed  to  pay, 
either  in  writing  or  orally,  said  draft  to  a 
party  cashing  same  upon  the  faith  of  said  ac- 
ceptance or  promise  to  pay  by  drawee."  ' 

In  support  of  the  contention  so  presented 
appellant  cites  Henrietta  National  Bank  y. 
State  National  Bank,  80  Tex.  648,  16  S.  W. 
321,  26  Am.  St  Rep.  773,  as  holding  that  "a 
prnmlso  to  accept  a  draft  is  tantamount  to 
an  acceptance";  Neumann  v.  Srhroeder,  71 
Tex.  81,  8  S.  W.  632,  as  holding  that  "an 
oral  promise  to  pay  a  draft  is  not  within 
the  statute  of  frauds" ;  Hull  v.  First  Guar- 
anty State  Bank,  190  S.  W.  1148,  as  holding 
that  the  "drawer  and  acceptor  of  a  draft 
are  Jointly  liable  and  suit  thereon  may  be 
maintained  in  county  of  residence  of  ei- 
ther"; and  Southern  Creosotlng  Co.  v.  Chi- 
cago &  Alton  Kailroad  Co.,  205  S.  W.  716 
(a  Missouri  case),  as  holding  that  "the  re- 
quirement of  the  Negotiable  Instruments 
Act  that  an  acceptance  shall  be  In  writing 
does  not  change  the  rule  making  an  oral 
promise  to  accept  valid  and  the  acceptor 
jointly  liable  with  the  drawer  to  the  pay- 
ee." We  do  not  doubt  the  correctness  of 
the  statement  in  the  brief  as  to  the  holdings 
of  the  courts  In  the  three  cases  first  men- 
tioned; but  as  we  understand  the  opinion 
of  the  court  in  Southern  Creosotlng  Co.  y. 
Chicago  ft  Alton  Railroad  Co.,  the  point  ap- 
pellant mentions  as  decided  there  was  not 
before  the  court  for  decision  and  was  not 
decided.  The  question  in  that  case  was  as 
to  whether  certain  letters  written  by  the 
drawee  of  the  draft  in  question  should  be 
construed  to  be  an  acceptance  of  the  draft 
The  holding  of  the  court  was  tiiat  they 
«hould  be  so  construed. 

The  pertinent  provisions  of  the  Negotiable 
Instruments  Act  referred  to  (General  Jjaws 
1910,  p.  100)  are  as  follows: 

"Sec.  132.  The  acceptance  of  a  bill  is  a  sig- 
nification by  the  drawee  of  his  assent  to  the 
order  of  the  drawer.  The  acceptance  must 
be  in  writing  and  signed  by  the  drawee." 

"Sec.  135.  An  uDconditional  promise  in  writ- 
ing to  accept  a  bill  before  it  is  drawn  is  deem- 
ed an  actual  acceptance  in  favor  of  every  per- 
son who  upon  the  faith  thereof,  receives  the 
bill  for  value." 

So  far  as  we  are  advised  the  question  as 
to  the  effect  of  the  statute  has  not  been 
directly  determined  by  any  of  the  appellate 
courts  of  this  state,  but  we  think  the  Su- 
preme Court,  in  on  opinion  by  Chief  Jus-, 
tice  Stayton  In  Neumann  v.  Schroeder,  71 
Tex.  81,  8  S.  W.  632,  referred  to  above,  clearly 
Indicated  how  it  should  be  decided,  when, 
rollowing,  but  criticizing  the  rule  it  regard- 
ed as  established,  to  wit,  that  a  verbal  ac- 
ceptance or  promise  to  pay  a  check  or  bill 
of  exchange  was  not  witiiln  the  statute  of 
frauds.  It  said: 
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"If  the  Legislature  be  of  the  opinion  that 
verbal  acceptances  or  promises  to  pay  bills  of 
exchange  and  lilce  instruments  ought  not  to 
be  sustained,  a  statute  so  declaring  will  doubt- 
less be  enacted;  but,  in  the  absence  of  such 
a.  statute,  the  courts  are  not  authorized  to  de- 
part from  what  seems  to  be  the  settled  con- 
«truction  of  the  statute  of  frauds  in  order  to 
reach  what  may  seem  to  be  an  evil  that  an- 
•other  and  ♦  *  *  better  construction  would 
have  reached." 

But  the  question  has  been  before  the 
courts  of  several  of  tlie  states,  and  In  each 
instance  has  been  determined,  to  the  con- 
trary of  what  appellant  thought  the  Mis- 
souri court  held  In  the  Creosoting  Company's 
Case.  Bambo  v.  Banlc,  88  Kan.  257,  128  Pac. 
183,  by  the  Kansas  court;  Hanna  v.  Mc- 
<:?rory,  19  N.  M.  183.  141  Pac.  996,  by  the 
New  Mexico  court;  Town  Site  Co.  v.  Drug 
<!o.,  20  N.  M.  186,  147  Pac  460,  also  by  the 
New  Mexico  court;  By.  Co.  v.  Bank,  102 
Va.  753,  47  S.  E.  837,  by  the  Virginia  court: 
and  Turnpike  Co.  v.  Oooch,  113  Miss.  50, 
73  South.  869,  by  the  Mississippi  court.  In 
disposing  of  the  appeal  In  the  first  of  the 
cases  mentioned  the  court  said: 

"The  drawee  is  not  liable  on  the  bill  unless 
and  until  he  accepts  it.  Section  134.  Accept- 
ance is  the  signification  by  the  drawee  of  his 
assent  to  the  order  of  the  drawer,  and  accept- 
ance mast  be  in  writing  signed  by  the  drawee. 
Section  139.  Gen.  Stat.  1909,  |i  5380,  5385. 
Section  134  relates  to  rights  and  duties,  and 
not  to  form  of  remedy.  It  means  that  the 
drawee  is  not  obligated  to  pay  the  holder  un- 
less and  until  he  accepts,  and  the  plaintiffs 
gain  nothing  by  saying  that  they  do  not  sue 
'on  the  bill.' 

"Neither  do  they  gain  anything  by  saying 
that  they  ground  their  action  upon  equitable 
considerations,  since  eqiuty  must  follow  the  law 
in  all  cases  in  which  the  Legislature  has  inter- 
vened and  prescribed  rules  of  law  which  gov- 
ern the  rights  of  the  parties. 

"  The  established  rule,  although  not  of  uni- 
versal application,  is  that  equity  follows  the 
law,  or,  as  stated  in  Magniac  v.  Thompson, 
15  How.  281,  299  (14  L.  Ed.  696),  "that,  wher- 
ever the  rights  or  the  situation  of  parties  are 
clearly  defined  and  established  by  law,  equity 
has  no  power  to  change  or  unsettle  those  rights 
or  that  situation,  but  in  all  such  instances 
the  maxim  equitas  sequitur  legem  is  strictly 
applicable,"  •  *  •  Courts  of  equity  can  no 
more  disregard  statutory  and  constitutional  re- 
quirements and  provisions  than  can  courts  of 
law.  They  are  bound  by  positive  provisions  of 
a  statute  equally  with  conrts  of  law,  and,  where 
the  transaction  or  the  contract  is  declared  void 
because  not  in  compliance  with  express  statu- 
tory or  constitutional  provision,  a  court  of 
equity  cannot  interpose  to  give  validity  to  such 
transaction  or  contract,  or  any  part  thereof.' 
Hedges  v.  Dixon  County,  150  U.  S.  182,  192, 
14  Sup.  Ct.  71,  37  L.  Ed.  1044. 

"The  Negotiable  Instruments  Act  entailed  no 
hardship  upon  the  plaintiffs,  for  they  might 
have  asked  for  a  certified  check,  or  might  easily 
have  obtained  a  lawful  acceptance,  and  to  per- 
mit them  to  recover  on  the  theory  proposed 


would  loose  again  upon  the  business  world  th« 
evils  which  the  statute  was  designed  to  re- 
press." 

It  Is  obvious,  if  tbe  ruling  made  in  the 
cases  cited  Is  correct,  and  we  think  it  Is, 
that  appellant  oonld  not  maintain  its  suit 
aguinst  appellee  on  the  latter's  verbal  prom- 
ise to  accept  or  pay  the  drafts  sued  up««, 
that  appeUee  therefore  was  not  a  proper 
party  to  the  suit  on  tbe  drafts,  and  hence 
that  the  trial  court  did  not  err  when  he 
sustained  appellee's  plea. 

The  Judgment  Is  afiirmed. 

HODGEIS,  J.  (dissenting).  In  this  case  the 
plalntitC  sued  both  defendants  in  Smith 
county.  It  alleged  that  Sanford,  one  of  tbe 
defendants,  resided  in  that  county;  that 
the  appellee,  the  other  defendant,  had  It< 
domicile  In  Wood  county.  In  stating  Its 
cause  of  action  against  Sanford  the  appel- 
lant alleges  In  proper  form  the  drawing  of 
a  number  of  drafts  by^  Sanford  upon  the  ap- 
pellee t)ank,  and  the  advancement  of  mone.r 
to  him  by  the  appellant  upon  those  drafts. 
Some  of  the  drafts  were  payable  to  the 
appellant,  and  some  to  other  parties;  but 
all  of  them  were  cashed  by  the  appellant 
for  tJie  benefit  of  Sanford  upon  his  assur- 
ance that  the  drafts  would  be  accepted  and 
paid  by  the  Wlnnsboro  bank.  Tbe  drafts 
wei*e  neither  accepted  nor  paid  by  that 
bank.  As  a  basis  for  Joining  the  apT>ellec 
the  Wlnnsboro  bank  as  a  party  defendant 
with  Sanford,  the  plaintiff  alleged  as  fol- 
lows: 

"That  prior  to  tbe  drawing  of  said  drafts 
or  any  of  them,  the  defendant  Tom  N.  San- 
ford was  engaged  in  the  business  of  mining 
gravel  in  Cass  county,  Tex.,  near  Hughes 
Springs,  Tex.,  and  shipping  the  same  to  Wood 
county,  Tex.;  that  prior  to  the  drawing  and 
payment  of  said  drafts  and  check  as  aforesaid 
the  plaintiff  was  informed  by  the  defendant 
Tom  N.  Sanford  that  he  had  arranged  witli 
the  defendant  Merchants'  &  Planters*  State 
Bank,  Wlnnsboro,  Tex.,  to  pay  all  drafts  drawn 
by  him  while  engaged  in  said  work  of  mining 
gravel  and  shipping  the  same  to  Wood  county 
and  that  he  would  want  to  draw  and  casli 
drafts  for  the  payment  of  his  expenses  in 
said  work;  that  in  pursuance  thereof  defend- 
ant Sanford  assured  plaintiff  that  said  drafts 
would  be  promptly  paid  upon  presentation  by 
defendant  bank;  that  plaintiff  communicated 
with  said  defendant.  Merchants'  &  Planters' 
State  Bank,  Wlnnsboro,  Tex.,  prior  to  the 
drawing  and  payment  of'  said  drafts  and  check 
as  aforesaid,  and  said  defendant.  Merchants'  & 
Planters'  State  Bank,  assured  plaintiff  that  it 
would  take  care  of  and  promptly  pay  all  drafts 
drawn  on  it  by  said  defendant  Sanford,  and 
promised  to  pay  plaintiff  all  such  sums  of 
money  as  plaintiff  might  pay  out  in  cashing 
said  drafts;  that  in  pursuance  of  said  promise 
and  agreement  on  the  part  of  said  defendant 
bank  to  accept  said  drafts  plaintiff  cashed  the 
said  drafts  as  aforesaid." 
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In  Its  plea  of  piivllege  the  Wlnnsboro 
bank  alleged  that  Its  domicile  and  place  of 
business  was  in  Wood  coonty,  and  that  It 
was  not  at  any  time  a  resident  of  Smith 
countj-.  It  further  alleged  that  none  of  the 
exceptions  to  exclusive  venue  In  Wood  coun- 
ty mentioned  In  article  1830  or  article  2308 
of  the  Revised  Civil  Statutes  existed  In 
that  case.  In  its  controverting  affidavit, 
after  repeating  the  substance  of  the  facta 
upon  which  the  suit  is  based,  the  appellant 
averred  that  the  defendant  Sanford  did  re- 
side In  Smith  county.  The  parties  filed  an 
ai^n'eemcnt  as  to  the  facts,  which  contains 
the  following: 

"It  is  agreed  that  this  plea  of  privilege  may 
be  heard  npon  the  pleas  and  upon  the  contro- 
verting pleas,  and  the  facts  as  alleged  in  the 
plaintiff's  petition  aqd  in  the  plaintiff's  plea 
controverting  said  plea  of  privilege  are  taken 
for  the  purpose  of  passing  upon  this  plea  as 
true.  It  is  further  agreed  that  the  promise  to 
pay  set  forth  in  plaintiff's  petition  and  in  plain- 
tiff's controverting  plea  was  an  oral  promise." 

From  this  agreed  statement  It  appears 
that  Sanford,  one  of  the  defendants  against 
whom  a  good  cause  of  action  ia  stated,  was 
a  resident  of  the  county  where  the  suit  was 
filed.  That  fact  brings  this  case  within  the 
very  terms  of  subdivision  4  of  article  1880, 
which  provides: 

"AVhere  there  are  two  or  more  defendants 
residing  in  different  counticB,  in  which  case  the 
suit  may  be  brought  in  any  connty  where  any 
one  of  the  defendants  resides." 

The  only  reason  assigned  for  refusing  to 
ni>ply  that  exception  in  this  case  Is  that 
the  facts,  not  the  averments  of  the  original 
petition,  fail  to  establish  any  liability  on 
the  part  of  the  Wlnnsboro  bank  for  the  debt 
evidenced  by  the  draft  sued  on.  This  con- 
cliision  is  based  upon  the  agreed  statement 
that  tlie  promise  on  the  part  of  that  bank 
to  pay  the  drafts  drawn  by  Sanford  was 
nil  oral  promise,  and  therefore  It  was  not 
liable  under  the  law  as  it  now  existed,  which 
provides  for  the  written  acceptance  of 
drafts. 

Conceding  that  the  defendant  bank  is  sued 
as  an  acceptor,  the  petition  Is  not  subject 
to  a  demurrer  upon  the  ground  that  it  falls 
to  allege  a  valid  acceptance,  for  it  does  not 
state  whether  the  promise  pleaded  was  oral 
or  written.  Under  such  averments,  the 
plaintiff  might  prove  that  It  was  In  writing. 
Robb  v.  Ry.  Co.,  82  Tex.  392,  18  S.  W.  707 ; 
International  Harvester  Co.  v.  Campbell,  43 
Tex.  Civ.  App.  421,  96  S.  W.  93;  Fahey  v. 
Bcnedetti,  161  S.  W.  896.  Hence,  If  we  look 
to  the  pleadings  of  the  plaintiff,  the  Wlnns- 
boro bank  was  properly  Joined  with  its  co- 
dpfendant  In  Smith  county.  Cardwell  v. 
Mnsterson,  27  Tex.  Civ.  App.  59,  66  S.  W. 
1123;  St  L.  S.  W.  Ry.  Co.  v.  McKnight,  09 
Tex.  295,  89  S.  W.  755 ;  Cobb  v.  Barber,  92 
Tex.  309,  47  S.  W.  963 ;   T.  &  P.  Ry.  Co.  v. 


Henson  et  al.,  103  Tex.  698,  132  S.  W.  118. 
In  the  Absence  of  any  pleading  attacking 
the  petition  upon  the  ground  of  false  and 
fraudulent  representations  made  for  the 
purpose  of  conferring  local  Jurisdiction  over 
a  nonresident  defendant,  the  averments  of 
the  original  i)etitlon  will  be  looked  to  In 
determining  whether  or  not  such  nonresi- 
dent ia  properly  Joined  In  the  suit.  Rus- 
sell &  Co.  V.  Heitmann,  86  S.  W.  75;  Dub- 
Un  Oil  Co.  V.  Robinson,  60  S.  W.  1054: 
Kempner  v.  Vaugtann,  174  8.  W.  695. 

The  plea  of  privilege  did  not  charge  any 
false  or  fraudulent  averments  made  for  the 
purpose  of  conferring  Jurisdiction  upon  the 
district  court  of  Smith  county.  It  contain- 
ed merely  an  averment  of  the  nonresident 
of  the  pleader  and  a  formal  denial  that  any 
of  the  exceptions  to  the  venue  statute  exist- 
ed. The  plaintiff  conceded  that  the  appellee 
was  domiciled  in  Wood  county,  but  alleged 
that  Its  codefendant,  Sanford,  resided  in 
Smith  county.  This  latter  averment  was  put 
In  issue  by  the  appellees'  plea  of  privilege. 
It  then  devolved  npon  the  plaintiff  to  prove 
tho  truth  of  that  avermrait.  Having  done 
this,  as  is  conceded  In  the  agreed  statement 
of  facts  above  referred  to,  the  venue  in 
Smith  county  was  sustained  under  the  pro- 
visions of  exception  4  to  article  1830.  If 
the  appellee  might  be  suable  In  that  county 
in  the  cause  of  action  stated  In  the  original 
petition,  the  district  court  In  that  county 
thMi  became  the  proper  forum  for  the  de- 
termination of  all  other  questions  which  in 
due  order  of  pleading  would  properly  come 
after  a  plea  of  privilege,  such  as  other  plea); 
In  abatement,  special  and  general  demur- 
rers, as  well  as  pleas  In  bar.  The  llabilit}' 
of  the  nonresident  defendant  to  the  demands 
of  the  plaintiff  was  a  matter  to  be  inquired 
into  and  settled  by  the  evidence  adduced  np- 
on a  final  hearing.  Before  answering  to  the 
merits  the  defendant  may  question  the  pro- 
priety of  Joining  him  in  that  suit,  or  attack 
the  legal  sufficiency  of  the  plaintilTs  peti- 
tion for  that  purpose,  and  thus  secure  Im- 
munity from  suit  upon  those  gronnds  if  en- 
titled to  It  But  assuming  that  the  ultimate 
liability  of  the  defendant  should  be  inquired 
Into  in  determining  the  issue  of  venue  only, 
I  am  of  the  opinion  that  liability  is  shown, 
not  only  by  the  pleadings  of  the  plaintift 
but  by  the  agreed  facts.  It  Is  admitted  that 
prior  to  advancing  any  money  to  Sanford 
the  appellee  had  expressly  promised  that 
It  would  pay  (not  accept)  any  drafts  drawn 
by  Sanford.  It  Is  also  admitted  that  in  con- 
sideration of  that  promise  the  amounts  sued 
for  were  thereafter  advanced  to  Sanford. 
We  then  have  an  oral  agreement  by  which 
the  .appellee  bound  Itself  primarily,  not  as  a 
surety,  to  reimburse  the  appellant  for  all 
those  advances.  The  obligation  to  make  such 
payment  arose  at  the  very  time  Sanford 
received  the  money,  and  was  not  dependent 
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upon  tbe  acceptance  of  the  drafts  drawn  by 
him.  That  contract  evidenced  an  original 
promise  on  the  part  of  appellee  to  pay  Its 
own-  debt,  not  tbe  debt  of  another  within 
the  meaning  of  the  statute  of  frauds.  Porter 
V.  Norman,  136  S.  W.  1173 ;  Roach  v.  Timp- 
son  et  al.,  170  S.  W.  863 ;  Gonzales  t.  Garcia 
179  S.  W.  932.  Under  the  terms  of  that 
agreement  the  drafts  were  merely  a  means 
of  notifying  tbe  appellee  that  the  money  had 
been  advanced  to  Sanford. 

But  even  if  the  oral  promise  be  treated  aa 
one  to  accept  the  drafts,  that  defense  was 
not  available  under  a  plea  of  privilege.  The 
statutory  requirement  that  a  promise,  to  be 
enforceable,  shall  be  in  writing,  may  be 
waived.  Edwards  v.  Old  Settlers'  Associa- 
tion, 166  .8.  W.  423 ;  Brlnghurst  v.  Texas 
Co.,  39  Tex.  Civ.  App.  500,  87  S.  W.  896; 
Robb  V.  Ry.  Co.,  supra.  That  defense  must 
be  presented  by  a  general  or  special  denial, 
and  must  be  invoiced  either  by  an  objection 
to  the  evl'dence  upon  the  trial,  or  by  some 
special  pleading.  Patton  t.  Rucker,  29  Tex. 
411.  It  has  been  held  tliat  a  nonresident 
defendant  joined  in  a  suit  against  one  who 
had  been  discharged  in  banli^ruptcy  could 
not  urge  that  discharge  as  a  reason  why  the 
nonresident  was  Improperly  sued  in  the  coun- 
ty of  the  bankrupt's  residence.  Hoskins  v. 
Bank,  48  Tex.  Civ.  App.  246,  107  S.  W.  602. 
The  ruling  was  predicated  upon  the  ground 
that  bankruptcy  as  a  defense  may  be  waived 
by  the  party  entitled  to  plead  it  It  thus 
api>ears  that  the  appellee's  only  defense  Is 
one  to  the  merits  of  the  case. 

If  tbe  record  shows  a  liability  on  the  part 
of  the  appellee  for  this  debt,  which  might 
be  enforced  in  the  county  of  its  domicile, 
that  would  seem  to  be  suflScient  to  settle 
the  question  of  venue  in  favor  of  Smith 
county;  for  that  liability  is  shared  by  San- 
ford, the  other  defendant.  The  liability 
of  both  grew  out  of  the  same  transaction  and 
arose  at.  the  same  time — when  the  money 
was  advanced  to  Sanford.  Each  became  re- 
sponsible for  the  same  debt,  and  both  may 
be  sued  at  the  residence  of  either.  No 
question  is  made  about  Sanford's  t>eing  lia- 
ble, and  tbe  case  does  not  fall  within  the 
rule  announced  in  T.  &  P.  Ry.  Co.  v.  Man- 
gum,  68  Tes.  342,  4  S.  W.  617.  In  that  case 
the  suit  was  filed  in  Tarrant  coimty,  the 
domicile  of  the  railway  company.  Glnocchio, 
who  resided  In  Harrison  county,  was  Joined 
as  a  party  defendant.  He  interposed  a  plea 
of  privilege,  alleging  that  the  railway  com- 
pany was  Improperly  made  a  codefenduut 
for  the  purpose  of  conferring  Jurisdiction 
in  Tarrant  county.  The  court  held  that, 
because  tbe  facts  alleged  stated  no  cause  of 
action  against  the  railway  company,  the  lat- 
ter was  not  a  bona  fide  defendant  within 
the  meaning  of  exception  4  of  the  venue 
statute.  The  opinion  written  by  Justice 
Stayton,  however,  warrants  the  conclusion 


that  if  a  cause  of  action  had  been  alleged 
agaiust  the  railway  company  Ginoccbio's 
plea  would  not  have  been  good. 

Article  1632  provides  that,  when  a  plea 
of  privilege  is  sustained,  the  "cause  diaU 
not  be  dismissed,  but  the  court  shall  trans- 
fer said  cause  to  the  court  having  jurisdic- 
tion of  the  person  of  the  defendant  tliere- 
in."  Article  1838  requires,  in  sudi  cases, 
the  clerk  to  make  up  a  transcript  of  all  the 
orders  made  in  said  cause  "and  transmit  the 
same,  with  the  original  papers  in  tbe  cause, 
to  tbe  clerk  of  the  court  to  which  the  venue 
has  been  changed."  In  this  case  It  is  prac- 
tically impossible  for  the  clerk  to  comply 
with  the  order  of  the  trial  court  without  in 
tbe  same  act  destroying  the  plaintiff's  pend- 
ing suit  against  Sanford.  This  be  has  no 
right  to  do,  nor  has  tlie.  court  any  power  to 
direct  it  to  be  done.  We  hkve  here  but  one 
suit,  although  there  are  two  defendants. 
The  court  must  order  the  entire  "cause"'  re- 
moved, or  permit  the  entire  cause  to  remain 
in  Smith  county.  The  appellee  is  either  a 
proper  party  to  the  suit,  or  it  is  not  If  it 
Is  a  proper  party,  the  trial  court  bad  juris- 
diction over  its  person ;  If  it  is  not  a  prop- 
er party,  its  remedy  Is  to  seek  a  discharge 
upon  that  ground. 

For  the  reasons  stated,  I  think  the  judg- 
ment appealed  from  is  erroneous  and  should 
be  reversed. 

On  Motion  for  Rehearing. 

WIIaLSON,  O.  J.  [2]  The  ground  urged 
in  the  motion,  to  wit,  that  this  court  "erred," 
quoting,  "in  Iioldiug  that  the  appellee 
bank  was  not  estopped  from  setting  up  the 
statute  of  frauds,  as  tbe  appellee  banlc 
acted  in  a  way  to  mislead  the  appellant 
bank  and  cause  it  to  advance  money  wliicb 
it  would  not  have  done  bad  not  the  appel- 
lee bank  misled  it,"  indicates  that  appeliant 
misunderstood  the  opinion  disposing  of  tbe 
appeal.  Tliis  court  did  not  undertake  to 
determine  that  appellant  could  not,  because 
of  the  statute  of  frauds  or  for  any  reason, 
maintain  a  suit  against  appellee  In  Wood 
county  on  its  promise  to  repay  to  appellant 
money  it  paid  to  Sanford  at  appellee's  re- 
quest This  was  not  that  kind  of  a  suit, 
but  was  a  suit  o^n  the  drafts  and  against 
appellee  as  the  acceptor  thereof,  and  there- 
fore such  a  question  was  not  presented  by 
tbe  appeal.  On  the  trial  of  the  plea  it  was 
agreed  that  the  fact  was  "that,"  quoting 
from  the  record,  "the  promise  to  pay  set 
forth  in  plaintiff's  petition  and  in  plaintiff's 
controverting  plea  was  an  oral  promise." 
That,  in  legal  effect,  when  considered  in  con- 
nection with  the  pleadings  of  tbe  parties, 
was  an  agreement  by  appellant  that  appel- 
lee was  not  a  party  to  the  contract  evi- 
denced by  the  drafts,  and  therefore  not  a 
proper  party  to  its  suit  on  the  drafts.  Wliat 
this  coui-t  held  was  in  conformity  to  that 
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asrreement,  to  wit,  that  appellee,  not  liaylnR 
accepted  the  drafts  In  writing,  was  not  a 
party  to  same  and  therefore  was  not  a 
proper  party  to  appellant's  suit  on  same,  and 
hence  oould  not,  over  its  objection  Interposed 
in  the  way  the  statute  points  out,  be  sued  on 
tbe  drafts  In  Smith  county,  where  it  did  not 
bave  a  domicile  and  transact  business,  mere- 
ly because  the  drawer  of  the  drafts  resided 
and  was  suable  there. 

[3]  WIe  would  not  think  It  necessary  to 
say  more  In  disposing  of  tbe  motion,  but 
for  the  view  of  the  question  talcen  by  As- 
sociate Justice  HODGES  in  his  dissenting 
opinion  that.  If  tbe  pleadings  of  the  plaintiff 
show  a  defendant  who  resides  in  a  county 
otber  than  that  in  which  the  suit  is  brought 
to  be  a  proper  party  thereto,  they  are  con- 
clusive of  the  fact  that  he  Is,  In  the  absence 
of  pleadings  by  him  attacking  tbe  allega- 
tions of  the  plaintiff  showing  him  to  be 
such  a  party  on  the  ground  that  they  are 
false  and  made  for  the  fraudulent  purpose 
of  sustaining  JurlBdlctlon  the  court  in  fact 
does  not  possess  over  his  person.  As  we 
understand  tbe  rule,  it  is  that  the  fticts 
and  not  what  the  plaintiff  alleges  to  be  the 
facts,  which  are  to  be  looked  to  in  deter- 
mining the  question  made  by  a  plea  of  priv- 
ilege. Bank  v.  Gates,  213  S.  W.  720;  Hil- 
liard  v.  Wilson,  76  Tex.  180,  13  S.  W.  25; 
Bledsoe  v.  Barber,  220  S.  W.  369.  And  when 
a  defendant  Interposes  such  a  plea  in  con- 
formity to  the  requirements  of  the  statute, 
he  Is  entitled  as  a  matter  of  law  to  have 
the  cause  of  action  asserted  against  blm 
transferred  to  the  county  where  be  resides 
for  trial,  unless  the  plaintiff  by  a  contro- 
verting plea  not  only  alleges,  but  by  testimo- 
ny proves,  to  the  contrary.  Vernon's  Stat- 
utes, art  1903,  as  amended  April  2,  1917 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
1903) ;   Witt  V.  Stith,  212  S.  W.  673. 

The  motion  Is  overruled. 


StATE  ex  rel.  BOARD  OF  SCHOOL  TRUS- 
TEES OF  UNION  HILL  INDEPENDENT 
SCHOOL  DIST.  V.  BRADSHAW  et  al. 
(No.  8495.) 

(Conrt  of  <3ivil  Appeals  of  Texas.    Dallas. 

Feb.  19,  1921.    Rehearing  Denied 

March  19,  1021.) 

Qua  warranto  €=98— Lies  to  restrain  unauthor- 
ized exercise  of  authority  by  school  board 
over  annexed  territory. 
Information  in  tbe  nature  of  a  quo  war- 
ranto is  the  proper  remedy  to  determine  wheth- 
er a  school  board  is  lawfully  exercising  author- 
ity in  annexed  territory  formerly  belonging  to 
another  independent  Bchool  district  and  to  re- 
strain such  exercise  if  unauthorized  in  view  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  6398. 


Appeal  from  District  Cfourt,  HIU  (bounty; 
Hort<m  B.  Porter,  Judge. 

Information  In  the  nature  of  a  quo  war- 
ranto by  the  State,  on  the  relation  of  the 
Board  of  School  Trustees  of  Union  Hill  In- 
dependent School  District  against  Paul 
Bradshaw  and  others,  constituting  the  Board 
of  School  Trustees  of  Covington  Independent 
School  District  Judgment  for  respondents, 
and  relator  appeals.  Reversed  and  remand- 
ed. 

Ban  Carter  and  Dupree  &  Crenshaw,  all 
of  HUlsboro,  for  appellant 

Vaughan  &  Abney,  of  HUlsboro,  for  ap- 
pellees^ 

HAMII/rON,  J.  This  Is  an  Information 
In  the  nature  of  a  quo  warranto.  The  peti- 
tion was  filed  upon  the  relation  of  the  board 
of  8<Aool  trustees  of  Union  Hill  independent 
school  district  as  such,  and  also  as  individu- 
als, against  the  board  of  school  trustees  of 
Ovington  Independent  school  district  It 
appears  from  the  pleadings  that  both  dis- 
tricts are  organized  as  independent  school 
districts  in  conformity  with  statutory  provi- 
siMis,  and  that  subsequent  to  their  respective 
formations  as  such  school  districts  the  (jOV- 
Ington  district  In  pursuit  of  statutory  au- 
thority to  that  end,  on  the  Bth  day  of  Sep- 
tember, 1919,  sought  by  resolution  extending 
its  boundaries  to  annex  833  acres  of  adja- 
cent territory  then  included  within  Union 
Hill  district  Tliis  action  was  taken  by  tbe 
Covington  district  upon  the  written  petition 
of  certain  residents  of  the  territory  which 
the  resolution  declared  to  l>e  accepted  as  and 
made  a  part  of  the  Ck>vlngton  independent 
school  district  It  was  alleged  that  the  peti- 
tion upon  which  the  Covington  school  board's 
resolution  of  annexation  was  predicated  was 
not  signed  by  a  majority  of  the  voters  re- 
siding In  the  territory  who  were  qualified  to 
vote  for  members  of  the  Legislature,  as  re- 
quired by  law,  and  that  the  resolution  fraud- 
ulently asserted  that  the  signatures  thereto 
constituted  a  majority  of  such  voters,  all  the 
members  of  the  Covington  school  board 
knowing  the  resolution  to  be  false  and  fraud- 
ulent In  this  respect  It  was  also  alleged 
that  the  petition  for  annexation  of  the  terri- 
tory was  secretly  circulated,  and  that  the 
resolution  granting*  It  was  a  mere  pretense, 
and  that  tbe  entire  procedure  was  conducted 
with  fraudulent  Intent  to  deprive  Union  Hill 
Independent  school  district  of  property  sub- 
ject to  taxation  for  free  school  purposes. 
The  allegation  is  made  that  the  resolution 
entered  upon  the  petition  was  without  au- 
thority of  law,  and  that  the  defendants  were 
without  power,  Jurisdiction,  or  authority  to 
entier  tbe  resolution  upon  the  petition  because 
the  latter  was  not  signed  by  a  majority  of 
the  voters  within  the  annexed  territory  quail- 


«s»For  oUiar  cases  see  same  topfc  and  KBT-NUMBBS  in  all  Key-Nuinbared  Dlceats  and  Indexes 
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fled  to  TOte  for  members  of  the  Legislature^ 
The  following  additional  allegations  are 
copied  from  the  petition: 

"Relators  woold  furtlier  show  to  the  court 
that  the  said  Union  Hill  independent  school 
district  as  incorporated  included  within  its 
territory  lands  ajid  premises  upon  which  the 
Union  Hill  common  school  district  had  there- 
tofore voted  bonds,  and  by  reason  of  such 
fact  the  said  Union  Hill  independent  school 
district  and  the  taxable  property  therein  sit- 
uated became  and  is  now  liable  for  said  bonds; 
that  the  1,866  acres  so  attempted  to  be  an- 
nexed by  the  said  Covington  independent  school 
district  was  a  part  of  the  land  included  within 
the  territory  of  the  Union  Hill  common,  school 
district,  and  was  and  is  subject  to  its  pro 
rata  proportion  of  such  bonded  indebtedness. 
That  the  defendants  herein,  iutTing  failed  to  file 
siiid  petition  and  resolution  prior  to  the  in- 
corporation of  said  Union  Hill  independent 
Kchool  district,  which  incorporation  included  the 
1,866  acres  of  land  heretofore  described,  have 
wholly  failed  to  comply  with  the  requirements 
of  the  statute,  and  have  not  by  reason  of  such 
acts  upon  their  part  acquired  any  jurisdic- 
tion, power,  or  authority  over  said  1,806  acres 
of  land  for  free  school  purposes,  but  that 
the  same  is  now  a  part  of  the  Union  Hill  In- 
dependent School  District  territory. 

"Plaintiff  and  relators  would  further  show 
that,  notwithstanding  the  invalidity  of  said 
petition  and  resolution,  the  defendants  herein 
are  asserting  its  validity,  and  are  asserting 
and  contending  that  under  and  by  virtue  there- 
of the  1,866  acres  of  land  therein  described 
have  become  and  are  now  a  part  of  the  Cov- 
ington independent  school  district,  subject  to 
the  control  of  the  individual  defendants  for 
school  purposes  as  a  board  of  school  trustees 
of  said  district,  and  subject  to  the  levy,  assess- 
ment, and  collection  of  sdiool  taxes  for  said 
district,  and  that  the  authority  the  defendants 
are  undertaking  to  assert  over  the  said  terri- 
tory for  school  purposes  is  based  upon  the 
provisions  of  said  order. 

"Plaintiffs  aver  that  since  the  territory  con- 
stitutes no  part  of  the  Covington  independent 
school  district,  and  has  never  legally  become  a 
part  thereof,  the  defendant  Covington  inde- 
pendent school  district  and  the  individual  de- 
fendants constituting  the  board  of  school  trus- 
tees of  said  district  have  no  authority  to  ex- 
ercise the  corporate  franchises,  privileges,  and 
powers  conferred  by  law  upon  such  district  and 
such  board  over  the  said  territory,  and  that 
their  undertaking  to  exercise  sudi  powers, 
franchises,  and  authority  over  said  territory  in- 
terferes with  the  due  legal  and  proper  admin- 
istration of  the  school  affairs  of  the  Union  Hill 
independent  school  district,  and  that  such  mis- 
user and  interference  is  of  such  a  character 
and  constitutes  such  an  injury  to  the  public 
interests  of  said  district  as  to  justify  the  in- 
terposition of  the  plaintiff. 

"The  relators  herein,  constituting  the  board 
of  school  trustees  ot  the  Union  Hill  independ- 
ent school  district,  aver  that  they  are  under- 
taking to  maintain  and  control  a  system  of 
public  free  schools  in  said  district;  that  the 
territory  described  in  Exhibit  A  constitutes 
a  part  of  said  district,  and  is  rightfully  and 
lawfully  subject  to  their  control  and  that  said 
territory  is  subject  to  taxation  for  the  main- 


tenance and  sapport  of  pnblic  free  schools  m 
said  district,  and  that  such  taxes  have  been 
levied,  assessed,  and  would  be  collected  except 
for  the  interference  of  the  defendants. 

"That  the  inhabitants  of  said  territory,  tax- 
payers therein,  have  been  told  by  the  defend- 
ants that  said  petition  and  resolution  con- 
stitute a  valid  and  lawful  annexation  of  said 
territory,  and  that  said  territory  now  consti- 
tutes a  part  of  said  Covington  independent 
school  district,  and  is  lawfully  subject  to  tax- 
ation therein  for  school  purposes,  and  that 
such  inhabitants,  so  believing,  permitted  their 
property  to  be  assessed  for  taxes  to  said  Cov- 
ington independent  school  district,  and  that 
the  defendants,  unless  prevented,  will  collect 
the  said  taxes  and  disburse  the  same  for  the 
use  and  benefit  of  the  schools  within  said  Cov- 
ington independent  sdiool  district. 

"That  such  action  on  the  part  of  the  de- 
fendants interferes,  not  only  with  the  rights 
of  the  inhabitants  of  said  territory,  but  brings 
about  such  confusion  of  control  and  taxation 
as  makes  it  practically  impossible  for  the  re- 
lators herein,  constituting  the  board  of  school 
trustees  of  the  Union  HUl  independent  school 
district,  to  properly  exercise  their  duties  and 
powers  for  school  purposes  over  the  said  ter- 
ritory, and  that  unless  the  court  interferes 
herein  the  said  relators  will  be  unable  to  as- 
sess and  collect  taxes  for  school  purposes 
within  said  territory,  and  will  suffer  irrepara- 
ble injury. 

"Relators  herein  further  aver  that  they  are 
property  owners  and  taxpayers  within  said 
Union  BOll  independent  school  district,  and 
patrons  of  the  school  therein,  and  interested  m 
the  welfare  of  such  school,  and  they  show  to 
the  court  that,  if  said  territory  described  in 
ICxhihit  A  is  held  to  be  a  part  of  the  Covington 
independent  school  district,  the  taxable  value  of 
the  Union  Hill  independent  school  district  will 
be  so  reduced  as  to  make  it  practically  impos- 
sible to  maintain  a  flrst-class  school  within  said 
district  for  the  length  of  term  required  to  give 
proper  educational  facilities  to  the  children  of 
scholastic  age  residing  within  said  district. 

"Plaintilf  and  relators  further  show  that  the 
defendants  herein  have  already  undertaken  to 
assess,  and  are  now  undertaking  to  collect 
school  taxes  from  the  inhabitants  residing  in 
said  territory,  and  on  the  property  situated  in 
said  territory  subject  to  taxation  for  the  year 
1920,  and  that  the  defendants  are  now,  and  will 
continne  unless  restrained  by  the  court,  un- 
dertaking to  exercise,  and  are  in  fact  exercis- 
ing without  authority  of  law,  their  corporate 
rights,  franchises,  powers,  and  privileges  over 
the  said  territory  and  inhabitaiits  therein. 

"Plaintiff  and  relators  further  aver  that  said 
Union  Hill  independent  school  district  has  pre- 
viously voted  and  levied,  and  will  assess  and 
collect  for  each  year  beginning  with  the  year 
1920,  a  maintenance  school  tax  of  not  exceed- 
ing 50  cents  on  the  $100  valuation  of  property, 
and  that  the  territory  described  in  Exhibit  A 
hereto  attached  is  lawfully  subject  to  such 
tax,  and  that  plaintiffs  are  entitled  to  collect 
Che  same  of  and  from  the  property  owners  in 
said  territory  without  the  interference  of  the 
defendants,  or  either  ot  them." 

The  petition,  whlcb  was  verified,  was  suf- 
ficient to  allege  an  exercise  by  defendants  of 
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autlioTlty  over  the  territory  wblch  was 
wrongful,  and  which  was  not  acquired  in  the 
repnilar  way  provided  by  law,  and  also  to  al- 
lege the  adverse  Interest  of  the  appellants. 
Tbe  prayer  was  as  follows: 

"Wlierefore,  the  plaintiff  and  relators  re- 
spectfully pray  that  this  petition  be  filed  and 
that  notice  or  citation  herein  shall  issue  in 
the  manner  and  within  the  form  as  the  law 
requires,  and  that  upon  a  hearing  hereof  the 
court  inquire  into  and  determine  by  what  war- 
rant, authority,  or  right  the  defendants  are  un- 
dertaking to  asaert  their  corporate  rights,  fran- 
chises, powers,  and  privileges  over  the  said 
territory  and  the  inhabitants  thereof,  and  that 
upon  snch  hearing  and  such  inquiry  judgment  be 
rendered,  ousting  defendants  from  the  *  exer- 
cise of  snch  rights,  powers, ,  franchises,  and 
privileges,  and  preventing  them  from  the  ex- 
ercise thereof,  and  declaring  that  the  said  ter- 
ritory constitutes  no  port  of  the  Covington 
independent  school  district,  and  is  not  subject 
to  the  control  or  authority  of  the  defendants 
herein." 


legally  incorporated,  or  any  incorporation  does 
or  omits  any  act  which  amounts  to  a  surrender 
or  a  forfeiture  of  its  rights  and  privileges  as  a 
corporation,  or  exercises  power  not  conferred 
by  law,  or  if  any  r#1road  company  doing  busi- 
ness in  this  state  shall  charge  an  extortionate 
rate  for  the  transportation  of  any  freight  and 
passengers,  or  refuse  to  draw  or  carry  the  cars 
of  any  other  railroad  company  over  its  line  as 
required  by  the  laws  of  this  state,  the  Attorney 
General,  or  district  or  county  attorney  of  the 
proper  county  or  district,  either  of  his  own 
accord,  or  at  the  instance  of  any  individual 
relator,  may  present  a  petition  to  the  district 
court  of  the  proper  county,  or  any  judge  there- 
of, in  vacation,  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto  in  the  name  of 
the  state  of  Texas;  and,  if  such  court  or  judge 
shall  he  satisfied  that  there  is  probable  ground 
for  the  proceeding,  the  court  or  judgment  may 
grant  the  petition  and  order  the  information 
to  he  filed  and  process  to  issue." 


If  authoritative  precedent,  which  Is  con- 
clusive upon  us,  did  not  bind  us,  and  we  were 
A  general  demurrer  to  the  petition  was  called  upon  to  construe  the  statute  as  an 
sustained.  Appellants  excepted  to  the  nil- '  original  undertaking  and  to  apply  this  ar- 
Inp,  and  refused  to  amend,  whereupon  a  tide  to  the  case  stated  in  appellant's  petl- 
Ju<lgment  was  entered  dismissing  the  suit  tlon,  we  might  feel  constrained  to  take  the 
Prom  the  Judgment  thus  entered  appellants  same  view  the  trial  court  took,  and  say  that 
present  this  appeal.  '  the  remedy  Is  not  available-  for  the  purpose 

The  briefs  filed  by  the  parties  disclose  that  I  sought  to  be  achieved  in  this  case.    We  find 


the  demurrer  was  presented  and  sustained 
solely  upon  the  theory  that  the  extraordinary 
proceeding  of  quo  warranto  could  not  be  em- 


some  difficulty  in  perceiving  that  the  lan- 
guage of  the  statute  can  bear  the  construc- 
tion which  readers  it  designed  to  permit  in- 


ployed,  and  that  the  complainants  should  be  \  qulry  by  quo  warranto  into  the  right  of  an 
referred  to  their  remedy  by  ordinary  dvU '  officer  lawfully  constituted  to  exercise  his 
snlt  or  by  injunction,  because  appellants  ;  functions  outside  of  the  territorial  limits  by 
made    no    assault    upon    their    adversaries' :  which  his  authority  Is  bounded. 


right  to  their  offices  or  their  lawful  authority 
to  perform  the  actual  functions  of  the  offices, 
but  merely  objected  to  the  exerdse  of  these 
functions  within  designated  territory  limits. 
And  so  the  whole  Inquiry  raised  by-  the  Issue 
before  us  is  whether  or  not  the  remedy  by 


The  proceedings  provided  for  by  this  stat- 
ute, and  their  purposes  as  stated  therein,  are 
substantially  the  same  as  contained  in  the 
modern  English  statute.  They  are  also 
about  the  same  in  substance  as  are  contained 
In  most  the  American  statutes  on  the  sub- 


quo  warranto  Is  a  proper  one  to  restrain  the,  j^^  ^h^  ^,l,Jects  to  be  obtained  are  the 
oflBcers  of  a  public  corporation  from  exercis- ■  g^^^  by  the  statute  In  Texas  and  everywhere 
Ing  the  functions  of  their  offices  beyond  the ;  ^g  ^hose  for  which  the  ancient  writ  of  quo 
bounds  of  the   territorial   limits  prescribed  j  warranto  was  used  in  England.    This  writ. 


for  them,  the  ground  of  restraint  being  that 
the  process  of  annexation  of  the  territory  in 
question  did  not  comply  with  statutory  pro- 
visions for  annexation. 


it  seems,  was  never  allowed  for  such  purpose 
as  that  which  appears  in  the  Instant  case. 
The  Supreme  Courts  of  Indiana  and  Illinois 
have   held    that   quo  warranto   Information 


Although  proceedings  by  quo  warranto  are :  ^^^  ^^^^  ^  j,^^^^  n,etbod  for  questioning  the 
derived  from  the  common  law.  the  right  to ,  ^ght  of  municipal  officers  to  exercise  author- 
an  action  of  this  nature  against  public  or.^y  ^^^^  territory  beyond  their  lawfully  pre- 
quasl  public  corporations  depends  upon  ar- ,  ^^i^^  ^^^i^^     Stmtg  ^.  gt^te  ex  rei.  Steele. 


tide  6.398  of  Sayles'  Rev.  Olv.  Stats.,  wblch  is 
as  follows: 

"In  case  any  person  shall  usurp,  intrude  into 
or  nnlawfnily  hold  or  execute,  or  is  now  in- 
truded into,  or  now  unlawfully  holds  or  ex- 
ecutes any  office  or  franchise,  or  any  office  or 
any  corporation  created  by  the  authority  of  this 

state,  or  any  public  officer  shall  have  done  or  ^  „,..,,.,        ^,       • 

suffered  any  act  which  by  the  provisions  of    error.    Dowlen  v.  Rlgsby,  17  Tex.  Civ.  App. 
law  works  a  forfeiture  of  his  office,  or  any  as-  1 171,  43  S.  W.  272. 

lociation  of  numbers  of  persons  shall  act  with-       However,  the  statute  being  remedial  in  itfs 
in  this  state  as  a  corporation  without  being  { natoie  and  accordingly  free  from  the  ni1'>  of 

228  8.W.-42 


65  Ind.  493 ;  People  v.  Whltcomb,  55  111.  172. 
The  Court  of  Civil  Appeals  for  the  First  Su- 
preme Judicial  District,  In  the  case  of  State 
ex  rel.  Dowlen  v.  Rigsby,  17  Tex.  Civ.  App. 
171,  43  S.  W.  272,  followed  the  above  deci- 
sions .on  this  question,  and  the  Supreme 
Court  of  Texas  refused  to  grant  a  wrU  of 
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atrict  construction,  the  Supreme  Court,  In 
several  cases,  Beems  to  have  construed  It  to 
embrace  the  particular  case  before  us.  That 
court  in  its  opinions  upo{^,cases  analogous  to 
this  has  held  information  in  the  nature  of 
quo  warranto  not  only  to  afford  the  proper 
remedy,  but  the  exclusive  remedy.  Crabb 
v.  Celeste  Ind.  School  Dist.,  132  S.  W, 
891;  Id.,  106  Tex.  IW,  146  S.  W.  628; 
Graham  v.  City  of  Greenville,  67  Tex.  62, 
2  S.  W.  742.  If  we  understand  the  rule 
adducible  from  these  decisions,  it  Is  that  re- 
sort to  quo  warranto  is  the  approved  method 
of  determining  whether  or  not  an  officer  of 
any  municipal  corporation,  the  lawful  right 
to  exercise  whose  functions  within  certain 
territory  Is  conceded,  may  be  restrained  from 
the  exercise  of  it  beyond   such   territorial 


Appeal  from  Leon  County  Ooint:  O.  T>. 
Craig,  Judge. 

Proceeding  by  Leon  County  to  lay  out  a 
rood  across  the  land  of  Mrs.  M.  C.  Leathers. 
From  decree  of  the  commlsBloners'  court 
awarding  her  insufficient  damages,  Mrs. 
Leathers  appealed  to  the  county  court,  which 
dismissed  the  cause,  and  she  appeals.  Be- 
versed  and  remanded. 

Watson  fi  DashieU,  of  CentervUle,  for  ap- 
pellant 

LANE,  J.  The  nature  of  this  salt  may  be 
stated  as  follows: 

On  the  29th  day  of  July,  1919,  a  jury  of 
view  duly  appointed  by  the  comiiiissioiiers' 


limitSi  under  proof  of  such  allegations  as  court  of  Leon  county  to  lay  out  a  third-class 
here  made.  In  these  cases  the  Supreme ,  ""oad  through  the  land  of  Mrs.  M.  O.  Leatb- 
Court  holds,  in  effect,  that  a  suit  denying  the  |  ers,  plaintiff  heroin,  gave  due  notice  to  MrsL 
.lawful  and  valid  annexation  of  territory  is  I  Leathers  of  the  time  and  place  when  they 


questioning  the  right  of  officials  to  perform 
their  function  and  to  exercise  their  authority 
and  questioning  also  the  validity  of  the  fran- 
chise under  which  the  officers  act,  as  to  such 
territory,  and  that  this  can  be  done  only  by 
a  direct  proceeding  in  the  name  of  the  state 


would  proceed  to  lay  out  said  road.  On  the 
same  day,  Mrs.  Leathers  filed  with  said  Jury 
her  claim  for  $2,830  as  the  value  of  the  land 
proposed  to  be  taken  for  road  purposes. 
The  claim  of  Mrs.  Leathers  was  rejected 
by  the  Jury  of  view,  and  they  assessed  her 


under  the  provisions  of  article  6398,  above  damages  at  the  sum  of  $150. 
quoted.  Such  being  the  decided  law,  and  ap-  On  the  8th  day  of  September,  1919,  the 
pellants  having  properly  pleaded  for  relief  commissioners'  court  of  Leon  county,  in  con- 
of  this  nature,  the  trial  court  should  have  sldering  the  report  of  the  Jury  of  view,  dis- 
heard  and  determined  the  issues  according !  allowed  the  claim  filed  by  Mrs.  Leathers,  ap- 
to  the  evidence,  and  hence  to  sustain  the'  proved  the  report. of  said  Jury  of  view,  and 


general  demurrer  was  error.  The  Judgment 
of  Uie  district  court  is  reversed,  and  the 
cause  is  remanded  for  trial  upon  the  evi- 
dence. 
Beversed  and  remanded. 


LEATHERS  V.  LEON  COUNTY.    (No.  7966.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Dec  14,  1920.    Rehearing  Denied 

Jan.  27,  192L) 

1.  Eminent  domain  «=>238( I)— Appeal  to 
county  court  held  not  beyond  Its  Jurisdiction. 

Under  Const,  art.  5,  |i  16,  22,  and  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  6882,  the 
county  court  had  Jurisdiction  over  an  appeal  of 
landowner,  whose  land  was  taken  for  road 
purposes,  from  the  award  of  the  commissioners' 
court  of  $150  damages,  though  the  appellant 
claimed  $2,830  as  the  value  of  the  land  taken. 

2.  Eminent  domain  «=>238(4)— No  appeal 
bond  necessary  In  appeal  from  Insufficient 
award  for  land  taken  for  road. 

Under  Vernon's  Sayles'  Ann  Civ.  St  1914, 
art.  6882,  providing  that  owner  whose  land  is 
taken  for  road  purposes,  if  dissatisfied  with 
award  by  commissioners'  court,  may  appeal  to 
the  county  court,  as  in  cases  of  appeal  from 
justices'  courts,  it  is  not  necessary,  on  sncb 
appeal,  that  the  landowner  give  an  appeal  bond. 


entered  a  decree  awarding  to  Mrs.  Leathers 
the  sum  of  $160  for  the  land  taken.  Mrs. 
Leathers  appealed  from  such  decree  to  the 
county  court  of  Leon  county,  and  there  pray- 
ed that  her  claim  of  $2,830  be  allowed. 

At  the  December  term,  1919,  of  said 
county  court,  the  cause  coming  on  for  trial 
Leon  county,  by  its  counsel,  filed  Its  plea  to 
the  Jurisdiction  of  said  court,  and  averred: 
First,  that  the  plaintiff  had  filed  neither  an 
appeal  bond  nor  cost  bond,  as  required  b; 
law  In  such  cases ;  and,  second,  that  the  daim 
sued  for  was  for  a  sum  over  whjch  said  court 
had  no  Jurisdiction,  either  original  or  appel- 
late. 

The  plea  to  the  JurlsdlctlcMi  was  sustained 
and  the  cause  was  thereupon  dismissed. 
Mrs.  Leathers  has  appealed  to  this  court  and 
assigns  the  action  of  the  trial  court  in  sus- 
taining appellee's  plea  to  the  jurisdictico, 
and  in  dismissing  her  suit  without  trial,  as 
error. 

[1]  The  assignments  must  be  sustained. 
By  section  16  of  article  6  of  the  Constitutioii, 
the  Jurisdiction  of  the  county  court  is  pre- 
scribed, and  by  section  22  of  the  same  article 
it  is  provided  as  follows: 

"The  Legislature  shall  have  power,  by  local 
or  general  law,  to  increase,  diminish  or-  chance 
the  civil  and  criminal  jurisdictioa  of  coontr 
courts." 
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By  article  6882,  Vernon's  Sayles' CItII  Stat- 
utes 1914,  the  L^Blature  enlarged  the  Jurla- 
diction  of  connty  conrts  by  providing ,  that 
when  the  commissioners  court  shall  allow  an 
owner,  whose  land  is  taken  for  road  pur- 
poses, damages  and  adeqviate  compensation, 
they  shall  proceed  to  have  such  road  opened ; 
but  if  such  owner  Is  not  satisfied  with  the 
award  of  the  commissioners'  court  be  may 
appeal  therefrom,  as  In  cases  of  appeal  from 
jndsments  of  justices'  courts,  to  the  county 
court  to  have  that  court  fix  the  amount  of 
damages.  It  is,  we  think,  thus  made  clear 
that  the  county  court  had  appellate  Jurisdic- 
tion of  this  cause,  and  that  the  trial  court 
erred  in  holding  to  the  contrary.  Edwards  v. 
Morton,  92  Tex.  152,  46  S.  W.  792;  H.  &  T. 
C.  By.  Cq.  t.  Red  Gross  Farm,  91  Tex.  628, 
45  S.  W.  375;  Moody  v.  HemphiQ,  192  S.  W. 
265;  Taylor  v.  Travis  CJounty,  77  Tex.  333, 
14  S.  W.  137;  Ry.  Co.  v.  Baudat,  45  S.  W. 
939;  Miller  v.  Wilbarger  County,  26  S.  W. 
245;  Bell  v.  Palo  Pinto  County,  29  S.  W.  929. 

Article  6863  of  the  Civil  Statutes  has  no 
application  to  roads  other  than  those  desig- 
nated as  "QtM  class  roads  leading  from 
county  seat  to  county  seat,"  and  therefore 
has  no  application  to  the  issues  presented  by 
this  appeal. 

[2]  It  is  well  settled  in  this  state  that 
where  no  aSlrmatlve  recovery  is  had  against 
a  plaintiff  in  a  suit  brought  by  him  In  a  Jus- 
tice's court  no  appeal  bond  is  necessary  to  en- 
title him  to  an  appeal  to  the  county  court; 
(Edwards  ▼.  Morton,  92  Tex.  152,  46  S.  W. 
792 ;  Ry.  Co.  t.  Red  Cross  Farm,  91  Tex.  628, 
45  S.  VT.  375)  and  as  this  appeal  is  governed 
by  the  same  rule,  it  was  not  necessary  for 
the  purpose  of  conferring  jurisdiction  on  the 
county  court  that  an  appeal  bond  should 
have  been  given  by  appellant  to  remove  her 
suit  from  the  oommissicmerB'  court  to  the 
county  court. 

For  the  reasons  pointed  out,  the  judgment 
of  the  county  court  is  reversed,  and  the  cause 
Is  remanded  for  trial. 

Reversed  and  remanded. 


In  ra  FULLHAS'  ESTATE. 

BENDIQ  V.  BERLIN. 

(No.  7965.) 

(C!onrt  of  Civil  Appeals  of  Texas.    Galveston. 
Jan.  21,  1921.) 

I.  Wills  ^=>55(5),  166(8)— Testatornot  shown 
to  be  Inoapacitated  or  usdufy  Influenced. 
On  contest  of  a  will,  evidence  held  insnffi- 
dent  to  show  that  testator  was  not  pliyaically 
or  mentally  able  to  execute  a  valid  will,  or 
that  be  was  in  such  weakened  condition  as  to 
be  unable  to  resist  the  proponent,  or  tliat  the 
will  as  probated  was  liers  and  not  his. 


2.  Wills  «=9303(e)— Affldavlte  of  snbscrlblBg 
witnesses  not  exclusive  method  of  provino 
will. 
Rev.  St  1911,  art  3267,  providing  that  a 
written  will  may  be  proved  by  the  written  affi- 
davit of   BQbscribing   witnesses,   does  not  lay 
down  an  ezclusive  method,  but  merely  a  per- 
missive one,  and  does  not  forbid  ttie  introduc- 
tien  of  other  than  the  statutory  proof. 

Appeal  from  District  Court,  Galveston 
C!ounty;  Rol>t  O.  Street,  Judge. 

In  the  matter  of  the  estate  of  Louis  Full- 
has,  deceased.  Application  by  Mrs.  Jennie 
Berlin  as  independent  executrix  for  the  pro- 
hate  of  the  will  of  the  deceased.  From  a 
Judgment  admitting  the  will  to  probate,  Mrs. 
Ottilia  Bendlg  afppeals.    Affirmed. 

Lockhart  &  Lockhait,  of  Galveston,  for 
appellant 

It.  R.  Patton  and  James  B.  &  CHiarles  J. 
Stubbs,  all  of  Galveston,  for  appellee. 

GRAVES,  J.  Mrs.  Bendlg  appeals  from  a 
judgment  of  the  district  court  of  Galveston 
county,  admitting  to  probate,  over  her  pro- 
test, the  will  of  Louis  FuUhas.  It  is  thought 
no  more  satisfactory  statement  of  the  case 
as  developed  might  be  presented  than  that 
made  by  the  trial  court  in  findings  of  fact 
and  conclusions  of  law,  filed  at  appellant's 
request  E^xoept  one  immateriaS  omission, 
in  full  it  is  as  follows: 

"Conclusions  of  Fact  and  Law. 

"This  case  was  heard  in  the  district  cburt 
on  an  application  for  certiorari  granted  by  the 
district  judge  to  the  connty  coprt  of  Galves- 
ton county,  in  probate.  The  case  arose  in  the 
county  court  on  an  application  by  Jennie  Ber- 
lin, as  independent  executrix  for  the  probate 
of  the  will  of  Louis  Fullhas,  deceased,  filed 
May  2,  1919,  and  on  the  contest  of  said  ap- 
plication by  Ottilia  Bendig,  sister  of  deceased 
and  mother  of  Jennie  Berlin. 

"The  petition  for  certiorari  recites  that  in 
the  connty  court  the  contestant  alleged  'that 
at  the  time  said  pretended  will  was  alleged 
to  have  been  made  and  execnted  by  said  Louis 
Fullhas  he  was  incapable,  both  meutally  and 
physically,  of  making  a  valid  will  and  testa- 
ment, and  that  the  contents  of  said  will  were 
not  the  will  of  the  said  Louis  Fullhas,  but 
of  said  Jennie  Berlin,  who  imposed  her  own 
will  on  him  when  he  was  not  able  to  resist  on 
account  of  his  physical  and  mental  weakness,' 
'by  which  pretended  devise  of  bis  real  property 
was  made  to  her,  the  said  Jennie  Berlin,  and 
to  her  child,  and  a  pretended  bequest  of  his 
personal  property  was  also  made  to  her  and 
her  child,  and  she  was  nominated  as  inde- 
pendent executrix  of  his  estate.' 

"The  petition  for  certiorari  further  charges 
that  the  evidence  adduced  on  the  hearing  in 
the  county  court  clearly  established  that  the 
deceased  at  the  time  of  his  execution  of  the 
will  by  making  his  mark  was  mentally  and 
physically  incapable  of  making  a  valid  will, 
but   that   the    county   court   nevertheless   ad- 
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mitted  the  same  to  probate.  Besides  a  gener- 
al demurrer  and  general  denial  the  proponent 
of  the  will,  defendant  herein,  filed  pleas  in 
abatement  and  special  exceptions,  all  of  which 
were  raised  in  faror  of  the  plaintiff  contestant. 
And  hearing  was  had  exdusively  on  the  grounds 
specified  in  the  petition  for  certiorari,  vis. 
whether  the  deceased  at  the  time  of  his  execu- 
tion of  the  will  had  the  mental  and  physical  ca- 
pacity to  make  a  valid  will,  and  whether  |Jen- 
nie  Berlin,  niece  and  independent  etecutrix, 
exercised  undue  influence  over  him  to  induce 
him  to  make  the  will  in  favor  of  herself  and 
her  child. 

"The  case  was  tried  before  the  court  with- 
out a  jury.  A  mass  of  irrelevant  testimony  was 
heard,  no  exceptions  being  taken.  Only  testi- 
mony material  to  the  issues  has  been  con- 
sidered, and  only  the  material  facts  will  be 
set  out  in  the  findings  of  the  court 

"Pacts. 

"The  deceased  was  an  old  man,  ■  Russian, 
of  the  peasant  or  working  class.  He  had  lived 
in  Galveston  for  more  than  40  years,  was  un- 
married and  without  descendants.  He  was  a 
blacksmith,  and  up  to  the  time  of  his  last  ill- 
ness, some  seven  months  before  his  death, 
he  bad  been  working  aboard  a  government 
dredge  in  Galveston  Bay  for  many  years.  His 
entire  estate  consisted  of  one  lot  in  the  city 
of  Galveston  with  two  houses  on  it,  worth 
from  $2,000  to  $3,000,  and  of  $515  in  money, 
two  Liberty  Bonds  of  $100  each,  and  some 
diamond  rings,  except  that  all  the  above  per- 
sonal property  was  claimed  by  Mrs.  Bendig 
as  a  gift  made  to  her  and  taken  possession  of 
by  her  a  few  days  before  his  death.  There  was 
also  some  oil  stock,  but  what  it  was  and  wheth- 
er it  was  worth  anything  or  not  was  not  dis- 
dosed  by  the  evidence. 

"The  deceased  had  had  brothers  and  sisters 
in  Russia,  but  nothing  is  known  of  them  or 
their  descendants.  His  only  known  relatives 
living  were  his  widowed  sister,  Mrs.  Ottilia 
Bendig,  and  her  daughter,  Jennie,  now  Mrs. 
Berlin,  and  the  child,  Erma,  above  S  years 
old,  daughter  of  Mrs.  Berlin.  He  brought  his 
sister  and  her  child  (then  about  10  years  old) 
from  Europe  to  live  with  him  in  1904.  The 
family  have  lived  together  most  of  the  time 
since,  but  the  evidence  shows  there  has  been  a 
great  deal  of  dissension  among  them.  At  the 
time  of  his  death  the  sister  alone  was  living 
with  him. 

"The  defendant,  proponent  of  the  will,  as- 
sumed the  burden  of  proof  on  the  statutory  re- 
quirements. 

"Dr.  W.  li.  Hoecker,  33  years  old,  graduate 
of  the  Medical  Department  of  the  University 
of  Texas,  whose  experience  is  shown  to  have 
been  14  months'  service  as  interne  at  St. 
Mary's  Infirmary,  Galveston,  1  year  as  surgeon 
for  American  Smelting  &  Refining  Company  in 
Mexico,  5  years  as  assistant  chief  surgeon  of 
the  Galveston,  Houston  &  Henderson  Railway 
Ciompany,  1V&  years'  service  as  captain  in  the 
medical  corps  of  the  army,  and  private  practice 
since  bis  graduation  in  1909,  was  the  attend- 
ing physician  of  the  deceased  from  the  early 
part  of  March,  1919,  to  April  28th  of  that 
year  (or  about  that  date),  the  day  of  his  death. 
He  visited  him  at  his  home  until  he  was  taken 
to  the  infirmary  on  the  21at  of  April.     He 


viaited  him  at  times  every  day.  Deceased  had 
a  complication  of  dropsy,  kidney  trouble,  and 
heart  disease.  The  doctor's  first  professional 
service  to  the  deceased  arose  from  his  having 
been  called  to  see  Mr.  Berlin,  husband  of  Jen- 
nie Berlin,  at  their  home.  Mrs.  Bendig  and 
Mrs.  Berlin  brought  Mr.  Fullhas  over  to  the 
Berlin  house  that  he  might  examine  him.  Mr. 
Hoecker  saw  him  on  the  morning  the  will  was 
made  and  probably  in  the  afternoon  also,  but 
was  not  quite  sure  about  the  latter,  as  if  be 
called  at  that  time  it  wae  incidental  to  an- 
other patient  in  the  infirmary,  and  no  charge 
was  made,  and  therefore  it  was  not  put  down 
on  his  visiting  list.  Before  the  will  was  made 
and  on  the  same  day  he  told  Mrs.  Bendig  and 
Mr.  Berlin  that  because  Louis  Fullhas  was 
nearing  the  and  if  a  will  was  to  be  made  it 
had  better  be  attended  to.  He  had  mentioned 
the  matter  once  before.  On  direct  examina- 
tion, in  reply  to  questions  asked,  the  doctor 
said: 

"  'April  21,  1919,  be  went  to  St.  Mary's,  and 
died  on  April  28,  1919.'  'I  don't  know  the 
date;  he  was  there  seven  days.'  'Saw  him 
at  least  one  time  in  the  morning  (meaning  on 
the  22d  of  April),  and  I  am  pretty  sure  I 
saw  him  that  afternoon.' 

"  'Q.  What  was  his  mental  condition?  A.  I 
would  consider  it  rational  at  that  time. 

"  'Q.  And  when  you  saw  him  in  the  after- 
noon, what  was  his  mental  condition?  A.  As 
far  as  I  can  recall  it  was  rational;  depending 
on  the  condition  of  the  man,  it  was  rational. 

"  'Q.  Was  his  mind  dear  on  the  day  after 
that  and  for  several  days  after  that?  A.  As 
I  recall,  it  was;  he  was  weak,  of  course,  from 
his  critical  condition,  heart  condition. 

"  'Q.  That  did  not  affect  his  mind,  I  under- 
stand you  say?    A.  No;  just  general  weakness. 

"  'Q.  Was  his  mind  in  such  condition  that 
he  could  make  a  will?  A.  Why,  I  think  it  was. 
I  think  he  knew  where  he  was  and  appreciated 
his  condition  and  all.' 

"On  cross-examination,  in  answer  to  ques- 
tions having  reference  to  the  day  of  the  ex- 
ecution of  the  will: 

"  'Q.  What  time  in  the  morning  had  you  been 
there?    A.  10:30. 

"  'Q.  Had  you  seen  him  before  this  particu- 
lar day  when  he  was  in  one  of  his  spells,  when 
he  was  not  rational?     A.  Spells? 

"  'Q.  When  he  was  not  rational?     A.  No. 

"  'Q.  Did  you  happen  to  be  there  at  any 
time  when  he  was  yelling  and  cursing  and  mak- 
ing a  tremendous  noise  and  carrying  on  at  a 
terrible  rate?  A.  No;  I  never  was,  but  both 
his  sister  and  niece  told  me  he  did  that  at 
home;  in  fact  I  heard  him  cursing  because  he 
seemed  not  to  have  any  particular  care  for 
any  of  them — nobody  in  general  as  far  as  that 
went. 

"  'Q.  Ton  mean  either  his  sister  or  the 
daughter?    A.  Or  the  niece.' 

"He  testified: 

"  'I  think  I  was  called  Siinday  night  (mean- 
ing the  21st  of  April);  went  down  to  St 
Mary's  about  7:30  or  8  o'dock.' 

"  'Q.  What  was  his  condition  then?  A.  I  went 
to  the  infirmary.  He  was  a  great  deal  worse 
than  he  had  been.  Be  was  able  to  get  up  and 
get  around;  the  lower  limbs  were  troublesome, 
though  he  was  able  to  get  out  on  the  poroh. 

"  'Q.  Now,  Doctor,  tell  us  what  lua  mental 
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condition  was  on  April  21st,  when  yon  were  ,     "  *Q.  Were  yon  at  St.  Mary'a  infirmary  the 


at  the  hospital?    A.  It  was  rational. 

■'  'Q.  Doctor,  how  did  yon  come  to  recall  so 
clearly  his  condition  on  the  day  you  said  the 
will  was  made  from  the  condition  the  day  be- 
fore or  the  day  before  that?  What  is  there 
in  your  mind  that  makes  you  remember  spe- 
cifically his  condition  the  day  that  the  will  was 
made?  Ijet  the  court  have  the  benefit  of  that. 
A.  Well,  I  thought  he  was  able  to  make_  a 
will  at  that  time.  If  he  was  so  drowsy  or  ir- 
rational on  that  date  I  would  not  have  sug- 
gested that  the  will  be  made.  As  to  the  dif- 
ference between  that  day,  particular  day,  and 
the  day  before  I  don't  recall.  I  haven't  made 
any  each  testimony  as  that,  that  there  was 
any  particular  difference  between  the  two  days, 
or  the  day  preceding  that,  because  I  don't  re- 
call .exactly.' 


day  that  Mr.  Louis  Fullhas  made  his  will?    _ 
I  was. 

"  'Q.  Were  you  present  when  the  will  was 
being  prepared?  A.  Part  of  the  time  I  was, 
and  I  went  out  of  the  room.  I  was  called 
out  of  the  room  by  a  nun. 

"  'Q.  Part  of  the  will  was  written  when 
you  were  called  out?  A.  The  first  part.  The 
lawyer  read  something  out  of  a  book,  and 
my  uncle  was  starting  to  tell  him  what  he 
wanted  in  the  will,  and  then  I  went  oat.  I 
was  called  out. 

"  *Q.  When  did  yon  go  back  again?  A.  I 
came  back  when  the  lawyer  was  reading  it, 
I  and  he  started  to  read  it,  and  my  uncle  told 
I  him  be  could  not  hear  very  well,  and  he  want- 
I  ed  him  to  alt  doaer;  so  he  did.  I  sat  on  the 
I  other   bed,   and   heard  what   he   read  in  the 


"OTbe  doctor  testified  that  Mr.  Berlin  called  |  will 
at  bis  ofllce  at  11:30  that  morning.     'It  was  i     "'Q.  Did  you  send  for  the  lawyer  to  come 
the   first  day  he  had  been  out  of  the  house  ,  out  to  write  his  will?    A.  He  asked  me  to. 
down  to  see  me  since  his  illness.     And  while       '"Q.  Who  asked  yon  to?    A.  My  nnele. 

"  "Q.  Had  you  talked  to  him  about  his  mak- 
ing the  will?  A.  I  never  did,  because  he  was 
very  funny.  He  says,  "I  am  not  going  to  make 
my  will  before  I  die,"  and  so  he  was  with  his 
money.  When  I  begged  him  to  put  the  money 
in  the  bank  be  bawled  me  out,  said  the  bank 
would  go  into  bankruptcy,  and  so  with  will, 
he  said.  "When  my  time  comes  I  will  make  my 
will,  but  not  before." 

"  'Q.  How  did  you  happen  to  telephone  for 
Mr.  Patton  to  come  out  to  write  your  uncle's 
will?  A.  He  told  me  to.  I  went  to  the  in- 
firmary, and  he  asked  about  household  affairs 
and  everything,  and  he  says,  "Jennie,  I  think 
I  want  to  make  a  will."  I  says,  "Honey,  you 
don't  want  to  make  no  will,"  and  he  got  mad. 
"Well,"  he  says,  "I  know  what  I  want  to  do; 
I  want  to  make  a  will."  I  didn't  think  he  was 
that  bad  off.  I  went  downstairs  and  phoned 
to  Dr.  Hoecker  to  see  if  he  thought  uncle 
had  to  make  a  will.  He  said,  "If  he  wants 
to,  why  don't  you  let  him  make  it?"  But  I 
didn't  think  it  was  necessary,  so  when  he  told 
me  that  T  phoned  for  Lawyer  Patton,  and 
Dr.  Hoecker  had  told  me  about  him  in  my 
uncle's  presence  when  uncle  happened  to  come 
i  to  my  house.  So  I  phoned  to  him.  I  went  to 
my  uncle,  and  told  him  I  had  phoned  for  the 
lawyer,  and  he  said  that  was  all  right,  but  he 
wanted  to  get  a  good  one.  So  I  said  I  thought 
he  was  all  right.  I  had  never  seen  Lawyer 
Patton  in  my  life  before,  but  I  beard  Dr. 
Hoecker  talk  about  him,  and  I  thought  he  was 
all  right. 

"'Q.  When  Mr.  Pnllhas  was  telling  Patton 
what  to  write  in  the  will,  were  you  there, 
present?    A.  At  the  first  part  I  was. 

"  'Q.  When  he  said  to  whom  he  wanted  to 
give  his  property,  were  yon  there  then?  A. 
No;  I  think  it  was  the  jewelry  when  he  first 
started  in.    I  can't  remember. 

"  'Q.  How  did  you  know  what  was  going  to 
be  in  that  will  until  you  heard  it  read  by  Mr. 
Patton?  A.  No;  I  did  not,  because  he  never 
mentioned  what  he  was  going  to  put  in  the 
will.  He  always  said  it  was  nobody's  business 
except  his  own. 

"  'Q.  I  will  ask  you  how  the  will  was  signed 
by  Louis  Pnllhas?  A.  Why,  Lawyer  Patton 
told  him  to  sign  his  name,  and  he  says,  "I 
ain't  got  my  glasses  along"  and  pointed  to  hit 


be  was  in  my  office  I  mentioned  the  fact  that 
if  they  were  to  make  a  will,  the  family,  that 
they  had  better  make  it  as  soon  as  possible.' 

*'He  testified  that  he  so  advised  because  the 
'dropsical  condition  Increasing,  showing  the 
blood  was  not  Sowing  through  the  circulatory 
system.' 

"Ferdinand  Jautse,  a  witness  for  the  defend- 
ant, visited  deceased  on  the  evening  of  the  day 
he  made  his  will  at  St.  Mary's  Infirmary  and 
testified: 

"  'Q.  What  conversation  did  you  have  with 
him?  A.  First  thing  when  I  come  in  there 
be  said.  "Shake  hands  with  me,"  and  says, 
"Why  didn't  you  come  to  see  me  long  time  be- 
fore? You  knew  I  was  s^?"  I  said,  "Yes; 
I  knew  you  were  sick,  but  I  didn't  know  you 
was  that  bad  off;"  and  he  said  afterwards— 
he  called  me  right  to  him — "You  know,"  he 
said,  "yon  know  I  made  my  will  to  the  little 
girl."     That  is  what  he  told  me. 

"  'Q.  How  was  his  mind  at  that  time?  A. 
His  mind  was  clear,  sound,  nothing  the  mat- 
ter with  it. 

"  'Q.  Do  you  know  how  he"  felt  towards  the 
child  Erma.  his  little  grandniece?  A.  He  loved 
the  child  all  the  time.' 

"Mrs.  Jautze,  wife  of  Ferdinand,  testified  to 
the  same  effect. 

"Ibert  Schuman,  a  witness  for  defendant,  a 
neighbor  living  in  the  same  block,  a  friend  for 
35  years,  was  with  deceased  the  day  he  was 
taken  to  the  infirmary,  and  testified: 

"  *Q.  Did  you  see  him  (meaning  Louis  Full- 
has)  the  day  he  was  taken  to  the  hospital? 
A.  Yes,  last  night  I  helped  bring  him  down 
the  steps. 

"  'Q.  When  be  went  to  the  hospital?  A.  Yes; 
that  was  the  last  time. 

"  'Q.  What  was  the  condition  of  his  mind 
at  that  time?  A.  Oh,  well,  he  was  all  right, 
and  got  so  much  pain  in  his  legs. 

"  'Q.  How  was  his  mind  ?  A.  He  was  all 
right. 

"  'Q.  Was  his  mind  sound?  A.  He  was  all 
right  in  his  brain.  He  said  Mrs.  Berlin's  baby 
got  his  property.    He  said  couple  of  times.' 

"Mrs.  Jennie  Berlin,  called  as  a  witness  in 
her  own  behalf,  had  lived  in  Galveston  16 
years.  She  is  now  26.  On  direct  examination 
she  testified: 
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nose,  and  he  says,  "Mr  hand  ia  shaky,  and  I 
don't  know  bow  I  am  going  to  start  on  that." 
He  aays,  "Well,  I  will  help  him."  So  he  took 
the  pen  in  hia  hands,  and  Lawyer  Patton 
touched  the  pen  and  kind  of  led  him. 

"  'Q.  Mr.  Patton  wrote  his  name  for  him?  A. 
Yes;   I  think  so. 

"  'Q.  At  Mr.  FuUhas'  request?  A.  Yes;  be- 
cauae  my  uncle  aaked  him  if  a  cross  won't  do, 
and  Patton  said,  "All  right." 

'*  *Q.  Now,  did  yon  do  anything  to  compel 
your  uncle  to  make  that  will?  A.  No;  I  did 
not.' 

"Julia  Lee  and  Thelma  Jones,  the  attesting 
witnesses,  were  nurses  in  the  infirmary.  They 
testified  that  they  were  called  in  to  witness 
the  will,  that  Mr.  Patton  asked  deceased  if 
he  wanted  them  to  witness  his  will,  he  said, 
"Yes."  He  said  to  us,  "Will  you  sign  my  will?" 
They  both  signed  in  the  presence  of  the  tes- 
tator and  in  the  presence  of  each  other.  Both 
deceased  and  Mr.  Patton  had  hold  of  the  pen 
when  he  signed  by  making  an  X  in  their  pres- 
ence. Neither  of  them  had  ever  seen  him  be- 
fore, except  Thelma  Jones  had  seen  him  in 
the  ward  the  day  before,  and  they  never  saw 
him  afterwards.  They  both  refused  to  say 
whether  he  was  rational  or  not,  stating  that 
their  acquaintance  with  him  was  not  sufficient 
to  enable  them  to  judge.  They  were  18  and 
19  years  of  age. 

"Julia  Lee  in  answer  to  'Q.  What  was  his 
appearance?'  answered,  'A.  His  appearance  was 
that  he  was  rational  and  sound  of  mind,  that 
was  his  appearance,  but  that  does  not  come 
to  any  conclusion.' 

"L.  R.  Patton,  a  witness  for  defendant,  is  a 
lawyer,  a  member  of  the  Galveston  bar,  about 
36  years  old.  He  wrote  the  will,  and  it  was 
signed  by  the  testator  and  witnessed  by  the 
attesting  witnesses  on  the  day  it  bears  date, 
22d  of  April,  1919. 

"  'Q.  Who  gave  you  the  contents  of  the  will? 
A.  Mr.  FuUhas. 

'"Q.  Is  this  wHI  written  exactly  as  stated 
by  him?     A.  Yes,  sir;    the  substance  of  it. 

"  'Q.  What  appeared  to  be  his  mental  condi- 
tion?    A.  Appeared  to  be  rational. 

"  'Q.  Did  you  write  down  the  disposition  of 
his  estate  exactly  as  he  stated  to  you?  A. 
Yes. 

"  'Q.  Did  any  one  else  prompt  him,  or  did 
any  one  prompt  him  or  control  him  whilst  you 
were  writing  this  will  as  to  any  disposition 
that  he  was  to  make  of  any  part  of  his  prop- 
erty?   A.  No,  sir. 

"  'Q.  When  the  signature  was  made,  how 
was  that  made,  the  signature  of  the  testator? 
A.  When  the  witnesses  came  in  they  were 
standing  on  the  south  side  of  the  bed,  and  I 
announced  that  these  young  ladies  would  wit- 
ness the  instrument,  witness  his  will,  and  I 
offered  him  the  pen,  and,  as  I  recollect,  he  said 
his  hand  was  shaky,  and  he  could  not  write; 
and  then  I  asked  him  if  he  wanted  me  to 
help  him,  and  he  said  "Yes,"  and  so  I  told  him 
to,  go  ahead  and  make  his  mark  with  my  hand 
on  bis  pen — that  is  the  way  he  made  the  mark 
— and  I  told  him  I  would  go  ahead;  I  would 
spell  out  his  name  and  put  "his"  above  and 
"mark"  below. 

"  'Q.  Did  he  understand  that  he  was  making 
a  will?  A.  Yes,  sir;  I  asked  him  to  announce 
to  the  witnesses  what  the  instrument  was,  as 
I  remember  it,  and  he  said,    *    *    *    he  told 


them  it  was  hia  will,  and  I  asked  him  to  ask 
them  individually,  asked  him  to  ask  them  to 
witness  it,  and  he  turned  to  the  one  who  signed 
first,  and  asked  if  they  would  sign  his  will, 
witness  his  will,  and  he  turned  to  the  othei^ 

"  'Q.  He  declared  this  to  be  his  wiU?  A.  Yes, 
sir. 

"  'Court:  Yon  said  "he  turned  to  the  other." 
A.  I  asked  him  to  ask  her  to  witness  the  will, 
and  he  asked  her  to  witness  hia  will. 

"  *Q.  Did  you  have  any  interest  tn  this  wiU 
except  to  do  your  duty  as  a  lawyer?  A.  No, 
sir;  I  never  knew  any  of  the  parties;  nevec 
saw  them  that  I  remember  of. 

"  'Q.  Did  yon  read  this  will  to  him  after  it 
was  written?    A.  Yes,  sir.' 

"The  will  was  then  read  in  evidence  over  the 
objection  of  the  contestant.  It  is  as  follows: 
"'The  State  of  Texas,  County  of  Galveston. 

"  'Know  all  men  by  theae  presents,  that  I, 
Louis  Fullhas,  of  the  county  of  Galveston, 
state  of  Texas,  being  in  good  health,  and  of 
sound  and  disposing  memory,  do  make  and 
publish  this,  my  last  will  and  testament,  here- 
by revoking  all  wills  by  me  at  any  time  here- 
tofore made. 

"  'First  I  direct  that  all  my  just  debts  shall 
be  paid,  and  that  legacies  hereinafter  given 
shall  after  payment  of  my  debts,  be  made  out 
of  my  estate. 

"  'Second.  I  give  and  bequeath  to  Irma  Ber- 
lin the  small  house  at  1412  13th  St  in  the 
city  and  county  of  Galveston,  state  of  Texas. 
Also  all  oil  stocks  to  go  and  become  the  prop- 
erty of  said  Irma  Berlin,  my  grandniece. 

"  Third.  I  give  and  bequeath  to  my  niece, 
Jennie  Berlin,  1227  M  ^  in  the  city  and  coun- 
ty of  Galveston,  Texas,  to  use  and  enjoy  same 
until  my  grandniece  becomes  of  age,  paying 
the  taxes  and  any  and  all  improvements  and 
at  the  time  that  Irma  Berlin  becomes  of  age 
said  property  to  become  the  property  in  fee 
Bimple  to  my  grandniece  Irma  Berlin  to  be  her 
own  separate  property. 

"'Fourth.  Any  and  all  residue  of  my  prop- 
erty, personal,  real  or  mixed  shall  become  the 
property  of  Irma  Berlin  to  be  her  own  prop- 
erty. 

"  'Fifth.  I  hereby  constitute  and  appoint  my 
niece,  Jennie  Berlin,  executrix  of  this,  my  last 
will  and  testament,  and  direct  that  no  bond 
or  other  security  be  required  of  her  aa  ex- 
ecutrix, 

"  'Sixth.  It  is  my  will  that  no  other  action 
shall  be  had  in  the  county  court  in  this  ad- 
ministration of  my  estate  than  to  prove  and 
record  this  will  and  to  return  an  inventory 
and  appraisement  of  my  estate  and  list  cf 
claims. 

"  'In  testimony  whereof  I  have  hereunto  set 
my  hand  this  the  22d  day  of  April,  A.  D.  1919. 

bis 

'"Louis    X    FuUbaa. 

mark 

"  'Signed,  declared  and  published  by  Lo  lis 
Fullhas,  as  his  last  will  and  testament  in  the 
presence  of  us,  and  attesting  witnesses,  who 
have  hereto  subscribed  our  names  in  the  pres- 
ence of  said  Louis  Fullhas  at  his  special  in- 
stance and  request,  this  22d  day  of  April,  A 
D.  1919.  Miss  Julia  Lee, 

'"Miss  Thelma  Jones. 

"  'Filed  May  2,  1919,  Geo.  F.  Burgess,  Clerk 
Co.   Ct.   Galveston   Co.,   Texas.' 

"I  find  all  the  facU  testified  to  by  the  wit- 
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nessea  as  abore  redted  to  b«  trae.  And  I 
find  all  the  facta  testified  to  by  other  witnesses, 
contradicting  or  contravening  such  statements, 
to  be  untrue;  and  snch  inferences,  if  any,  as 
might  be  drawn  from  facts  so  testified  by  such 
other  witnesses  adverse  to  or  inconsistent  with 
the  evidence  so  recited  I  find  to  be  erroneous 
and  misleading. 

"There  was  no  evidence  of  collusion  of  any 
kind  between  Mrs.  Berlin  and  Dr.  Hoecker 
and  Mr.  Fatton;  none  was  in  fact  charged 
in  the  petition  for  certiorari,  the  pleading  of 
the  contestant  on  which  the  case  was  tried. 
Nor  was  any  such  conspiracy  or  collusion  ex- 
pressly charged  in  the  argument  of  the  case 
before  the  trial  court.  Without  such  conspir- 
acy it  is  impossible  to  maintain  the  charge  of 
undue  influence. 

"It  has  been  proved  to  the  satisfaction  of  the 
court,  and  I  so  find: 

"(1)  That  the  testator  was  over  21  years 
old  when  he  made  the  will,  unmarried,  and  of 
sonnd  mind,  and  that  he  is  dead. 

"(2)  That  the  testator  executed  the  will  with 
the  formalities  and  solemnities  and  under  the 
circumstances  required  by  law  to  make  a  val- 
id will. 

"(3)  That  the  wiU  was  signed  by  the  testa- 
tor by  making  his  mark,  Mr.  Patton,  the  attor- 
ney, assisting  him  in  holding  the  pen  by  his 
direction  and  in  hia  presence,  and  the  same 
was  attested  by  two  credible  witnesses,  over 
the  age  of  14  years,  subscribing  their  names 
thereto  in  the  presence  of  the  testator,  and  at 
his  request,  after  he  had  stated  to  them  that 
it  wa4  his  wili 

"Law. 

"Decree  probating  the  wiU  follows  aa  mat- 
ter of  law. 

"Plaintiff,  Mrs.  Ottilia  Bendig,  contestant, 
excepts  to  the  finding  of  the  court. 

"Street,  Judge." 

[1]  Through  the  first  three  assignments 
appellant  attacks  these  conclusions,  claiming 
that  Fullhas  was  shown  not  to  be  at  the 
time  physically  or  mentally  able  to  execute 
a  valid  win,  but  to  be  in  such  weakened  con- 
dition as  to  be  unable  to  resist  the  propo- 
nent, Jennie  Berlin,  and  that  the  will  as  pro- 
bated was  hers  and  hot  his.  A  careful  re- 
view of  the  statement  of  facts  convinces  this 
coart  that  the  contention  cannot  be  sustain- 
ed; on  the  contrary,  it  adopts  as  Its  own  the 
copied  findings  of  the  court  below. 

No  respects  in  which  these  findings  are 
even  against  the  weight  of  the  evidence  are 
pointed  out  by  the  contestant.  She  wholly 
fails  to  show  that  the  testator  was  at  the 
tin)e  Incapable  of  understanding  the  nature 
of  the  business  in  which  he  was  engaged,  or 
that  his  free  agency  was  in  any  wise  de- 
stroyed, or  even  that  there  was  any  active 


infiuence  on  the  part  of  the  beneficiaries  In 
inducing  the  execution  of  the  will;  opportu- 
nity to  exert  Influence  is  all  that  appears.  A 
case  of  undue  Influence  within  the  meaning 
of  the  law  is  therefore  not  made  out  Treze- 
vant  V.  Rains  (Sup.)  19  S.  W.  568;  In  re 
Bums'  Estate,  Patterson,  v.  Lamb,  21  Tex. 
Civ.  App.  S12,  62  S.  W.  99;  Salinas  et  al.  v. 
Oarda  et  al.,  136  S.  W.  688;  Simon  v.  Mld- 
dleton,  61  Tex.  Civ.  App.  631,  112  S.  W.  443; 
Rounds  V.  Coleman,  189  S.  W.  1090;  Barry 
V.  Gradette,  71  S.  W.  311;  Vaughan  ▼.  Ma- 
lone  et  al.,  211  S.  W.  293. 

[2]  By  a  further  assignment  It  is  claimed 
the  will  was  not  proved  by  the  subscribing 
witnesses,  as  required  by  law,  in  that  they  did 
not  by  written  affidavit  taken  in  open  court 
and  subscribed  by  them  testify  to  facts  suffi- 
cient to  probate  it;  that  until  that  had  flrst 
been  done  the  rule  prescribed  by  article  3267 
of  our  Revised  Statutes  had  not  been  satis- 
fled,  and  the  due  execution  of  the  will  be- 
come one  of  fact  to  be  tried  like  any  other. 
The  point  is  not  well  taken;  the  statute  does 
not  purport  to  lay  down  an  exclusive  meth- 
od, but  merely  a  permissive  one,  reading,  in 
so  far  as  applicable,  as  follows: 

"A  written  will  produced  in  court  may  be 
proved: 

"1.  By  the  written  affidavit  of  one  of  the 
subscribing  witnesses  thereto,  taken  in  open 
court  and  subscribed  by  such  witness." 

It  has  been  a  number  of  times  held  that 
this  and  the  three  succeeding  provisions  do 
not  forbid  the  introduction  of  other  than  the 
statutory  proof.  Hopf  v.  State,  72  Tex.  281, 
2S6,  10  S.  W.  589;  Mwell  v.  U.  S.  Convention, 
76  Tex.  614,  Kl,  13  S.  W.  652;  Stephenson 
v.  Stephenscm,  6  Tex.  Civ.  App.  529,  25  S.  W. 
649,  650. 

The  transcript  before  us  here  in  two  sepa- 
rate places  c(»italns  the  written  affidavits 
of  both  the  subscribing  witnesses  In  this  In- 
stance, Misses  Julia  Lee  and  Thelma  Jones, 
taken  in  open  court,  and  subscribed  and 
sworn  to  by  them;  moreover,  both  these 
young  ladles  were  presoit  in  person  at  the 
trial  in  the  court  below,  and  testifled  to  the 
execution  of  the  will  with  all  the  solemnities 
prescribed  by  law.  It  is  true  they  did  not 
state  a  positive  opinion  that  the  testator 
was  of  sound  mind,  but,  taken  In  connection 
with  what  they  did  so  testify  to,  there  was 
I  abundant  evidence  othervrlse  produced  to 
sustain  the  court's  finding  upon  that  ques- 
tion. 

The  judgment  is  affirmed. 

Affirmed. 
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ZABAWA  et  ux.  V.  ALLEN  et  «l. 

(No.  7967.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Feb.  9,  1921.    RehearinK  Denied 

March  17,  1921.) 

1.  Homestead  «=9ll8(3)— Wife  need  not  Join 
In  conveyance  of  land  title  to  one<half  which 
was  held  as  trustee. 

Where  plaintiff  and  bis  father-in-law  joint- 
ly bought  a  parcel  of  land,  the  title  being  tak- 
en in  the  name  of  plaintiff,  and  the  tvro  families 
moved  on  the  land,  plaintiff's  conveyance  to 
his  father-in-law  on  partition  cannot  be  at- 
tacked because  his  wife  did  not  join ;  the  home- 
stead right  attaching  only  to  plaintiff's  undi- 
vided interest  in  the  land. 

2.  Tenancy  In  common  ®=>35 — Conveyanoe  by 
tenant  In  common,  though  there  had  been  no 
partition,  not  open  to  attaclc. 

Where  a  widow  who  took  an  undivided  one- 
half  interest  in  land,  title  to  which  was  in 
her  husband  at  the  time  of  his  death,  conveyed 
a  portion  less  than  her  half,  and  it  appeared 
that  the  lands  conveyed  acre  for  acre  were  of 
no  greater  value  than  the  other  property,  the 
widow's  conveyance  passed  good  title,  notwith- 
standing there  had  been  no  partition  and  chil- 
dren were  entitled  to  the  other  undivided  one- 
half  interest. 

3.  Appeal  and  error  <@=>843(2)  —  Where  de- 
fendant showed  title  by  deed,  atsiynments  at- 
taoking  rulings  on  asserted  title  by  limita- 
tions need  not  he  reviewed. 

In  trespass  to  try  title  where  defendant 
showed  good  title  by  deed,  the  appellate  court 
need  not  review  plaintiff's  assignments  attack- 
ing findings  of  the  court  on  issue  of  limitations 
or  refusal  to  grant  new  trial  on  the  ground  of 
newly  discovered  evidence  on  the  question  of 
defendant's  occupancy. 

Appeal  from  District  Court,  Walker  Coun- 
ty;  J.  A.  Piatt,  Judge. 

Trespass  to  try  title  by  John  Zabawa  and 
wife  against  W.  H.  Allen,  who  died  pending 
trial  leaving  minor  heirs,  In  whicli  D.  R. 
Mardy,  as  administrator  and  guardian,  by 
leave  of  court,  made  himself  a  party  defend- 
ant. From  a  Judgment  for  defendant  as  to 
all  land  not  disclaimed,  plaintiffs  appeal. 
Affirmed. 

M.  E.  Gates  and  A.  T.  McKinney,  both  of 
Iluntsville,  for  appellants. 

Hill  &  Hill,  of  Houston,  and  Dean  & 
Humphrey,  of  HuntsvlUe,  for  appellees. 

PLiEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  the  appel- 
lants, John  Zabawa  and  wife,  Nora  Zabawa. 

Thfe  petition,  which  is  In  the  usual  form  in 
actions  of  trespass  to  try  title,  sought  re- 
covery of  a  tract  of  139  acres  on  the  L.  M. 
Collard  league  In  Walker  county. 

I'endlng  the  trial  of  the  cause,  the  defend- 


ant, W.  H.  Allen,  died  Intestate,  leaving  as 
his  heirs  at  law  two  minor  children.  D.  B. 
Hardy,  aa  administrator  of  Allen's  estate  and 
guardian  of  his  minor  heirs,  by  leave  of  the 
court  made  himself  party  defendant,  and  for 
answer  to  plaintiffs'  petition  disclaimed  title 
to,  all  the  139  acres  except  7  acres,  whldi  are 
described  In  the  answer. 

As  to  this  7  acres,  the  defendant  pleaded 
not  guilty,  and  the  statute  of  limitation  of 
3,  5,  and  10  years.  He  also  pleaded  improve- 
ments in  good  faith. 

The  trial  In  the  court  below  witfaoat  a  Jury 
resulted  In  a  judgment  In  fkvor  of  the  de- 
fendant for  the  7  acres  claimed  by  him. 
PlalntifTs  had  jirdgment  on  the  disclaimer 
for  the  remainder  of  the  139  acres. 

At  the  request  of  plaintiffs  the  trial  court 
filed  conclusions  of  fact  and  of  law,  which 
are  as  follows: 

"Conclusions  of  Fact. 

"(1)  Prior  to  Kovember  1,  1899.  John  Za- 
bawa and  his  father-in-law,  M.  Krystiniak, 
,  agreed  to  purchase  from  J.  A.  McKibben  the 
,  tract  of  land  described  in  plaintiffs'  originsl 
■  petition,  each  paying  a  part  of  the  pnnchssc 
'  money  for  said  tract  of  land,  and  pursuant 
thereto  the  said  J.  A.  McKibben  to  make  con- 
veyance of  the  entire  tract  of  land  to  the  said 
John  Zabawa,  who  under  the  agreement  held 
half  thereof  in  trust  for  the  said  M.  Kryatimsk. 

"(2)  Pursuant  to  the  aforesaid  agreement, 
the  said  J.  A.  McKibben  by  his  deed  hearing 
date  November  1,  1899,  and  filed  for  record  in 
the  office  of  the  county  derk  of  Walker  county 
November  28,  1899,  and  recorded  in  Volume 
16,  pages  129  and  131  of  said  deed  records  of 
Walker  county,  conveyed  the  139-acre  tract 
of  land  described  in  plaintiffs'  petition  to  the 
said  John  Zabawa. 

"(3)  Iimmediately  upon  securing  the  deed 
from  McKibben  to  said  land,  the  said  John  Za- 
bawa and  M.  Krystiniak  with  their  respective 
families  moved  on  the  said  139-acre  tract  of 
land. 

"(4)  Shortly  after  moving  on  the  said  tract 
of  land,  and,  to  wit,  in  the  early  part  of  Jan- 
nary,  1900,  the  said  John  Zabawa  and  M.  Kry- 
stiniak caused  the  lines  of  the  entire  139  acres 
to  be  re-run  by  J.  M.  Hall,  county  surveyor  of 
Walker  county,  Tex.,  and  agreed  upon  a  par- 
tition and  division  of  said  land  between  them, 
and  on  the  20th  of  January,  1900,  had  the  said 
J.  M.  Hall,  as  county_  surveyor,  to  survey  off 
the  59  acres  on  the  south  end  of  the  139-acre 
tract  for  the  said  M.  Krystiniak,  and  on  Feb- 
ruary 10,  1900,  pursuant  to  said  agreement 
and  partition,  the  said  John  Zabawa  made,  ex- 
ecuted, and  delivered  to  the  said  M.  Krystiniak 
his  general  warranty  deed  bearing  date  said 
February  10,  1900,  filed  for  record  June  C 
1000.  and  recorded  in  Volume  11,  page  474.  of 
the  Walker  county  deed  records,  in  which  he 
conveyed  to  snid  Krystiniak  by  metes  and 
bounds  the  said  59  acres,  the  same  being  de- 
scribed as  follows,  to  wit: 

"All  that  certain  tract  or  parcel  of  land  ly- 
ing and  being  situated  in  the  county  of  Walker 
and  state   of  Texas,  and  being  a  part  of  the 
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Zt.   Bff    CoUard  league  of  land  aad  described  as 'to  M.  L.  Womack,  Jr.,   as  trustee  for  T.   A. 

foUo'VFS,  to  wit:  i  Miltikien  and  D.  3.  Wotnble,  6  acres  of  the  7 

"Seginmiig  at  the  south  line  of  said  leagae  at  i  acres  described  and  daimed  in  the  defendants' 

S.  "W.  comer  of  J.  B.  Traylor's  survey,  a  stake  I  answer  herein,  and  said  deed  was  filed  for  rec- 

f  rom    which  a  red  oak  16  in.  brs.  n.  28% «  B.  I  ord  on  the  20th  day  of  March.  1904.  and  re- 

24.B  -varas.  |  corded  in  Volume  21,  pages  16&  to  170,  of  the 

'Thence  N.  60°  W.  with  league  line  913  varas   deed  records  of  Walker  county,  and  the  said  T. 

to  tlie  S.  W.  comer  of  John  Zabawa's  139-acre  :  A.  Milllkien  and  D.  J.  Womble  went  into  im- 

Burvey,  a  stake  from  wliich  a  pine  24  in.  brs.  ;  mediate  actual  possession  of  said  land  and  con- 

S.   13*  B.  4s/io  vrs.,  and  a  post  oak  8  in.  brs. '  stmcted  thereon  a  valuable  and  extensive  saw- 

N.    82"  B.  5«/io  vrs.;  I  mill  plant,  consisting  of  the  main  building  and 

"Thence  N.  30*  B.  with  west  line  of  said  189-  :  the  machinery  necessary  for  the  operation  of  a 

acre  survey,  366  varas  to  a  stake  from  which  a    eaw  mill  plant,  dolley  ways,  lumber  yards,  dry 

sweet  gam  6  in.  brs.  S.  9°  B.  l^/i*  varas  and  |  kilns,  and  kept,  maintained,  and  operated  the 

a  red  oak  4  in.  brs.  N.  SO*  B.  28/io  varas;        ]  same  until  the  fall  of  1908,  when  a  receiver  was 

"Thence  S.  60°  B.  913  varas  to  the  east  line  :  appointed  by  the  district  court  of  Walker  coun- 

of  said  139-acre  survey,  a  stake  from  which  a ; 

post  oak  16  in.  brs.  N.  22*  W.; 

"Thence  S.  30°  W.  865  varas  to  the  place  of  j 
beginning,   containing   58  acres   of  land,   sur- 

-veyed  January  20,  1900,  by  J.  M.  Hall,  county  |  of  said  property  as  trustee  for  the  said  T.  A. 
surveyor.  |  Millikien  and  D.  J.  Womble,  conveyed  the  said 

"(4)  Subsequent  to  the  execution  of  the  last-  ]  6  acres  of  land  to  the  said  T.  A.  Millikien  and 
named  deed,  neither  the  said  John  Zabawa  or  ;  d.  J.  Womble,  and  the  deed  was  filed  for  rec- 
hls  vrife  at  any  time  during  the  lifetime  of  the  |  ord  December  3,  1904,  and  recorded  in  Volume 
said  M.  Krysiiniak  or  at  any  time  during  the 


I  ty,  who  operated  the  said  sawmill  plant  until 
I  the  sale  thereof,  as  hereinafter  set  forth. 

"(7)  On  the  14th  of  November,  1904,  the  said 
I  M.  L.  Womack,  Jr.,  who  had  held  the  legal  title 


lifetime  of  the  said  Bva  Krystiniak,  surviving 
widow  of  the  said  M.  Krystiniak,  claimed  any 
portion  of  the  said  59  acres  of  land,  and  the 
said   John  Zabawa  and  his  wife,  the  plaintiff 
Nora  Zabawa,  at  all  times  after  the  said  par- 
tition between  John  Zabawa  and  M.  Krystiniak 
and   after  the  execution  of  said  deed  by  said 
John  Zabawa  to  M.  Krystiniak,  recognized  the 
claim  and  title  of  the  said  M.  Krystiniak  in  his 
lifetime  and  of  his  widow  after  his  death  bnd 
their  assigns  to  the  said  59  acres,  and  the  said 
M.  Krystiniak  in  his  lifetime  rendered  the  said 
50  acres  for  taxation  and  paid  the  taxes  there- 
on, and  the  said  Kva  Krystiniak  subsequent  to 
the  death  of  the  said  M.  Krystiniak  claimed  and 
rendered  for  taxes  the  said  59  acres  until  her 
sale   of  the  7  acres  as  hereinafter  set  forth, 
and  after  the  sale  of  said  7  acres  rendered  and 
paid  taxes  on  the  remaining  52  acres  until  her 
death  subsequent  to  February  16,  1914;  and  the 
said  M.  Krystiniak  in  his  lifetime,  and  the  said 
Eva   Krystiniak  as  his  surviving  widow  after 
liis  death,  were  in  peaceable  and  adverse  pos- 
session of  said  59  acres  of  land,  cultivating, 
using,  and  enjoying  the  same,  claiming  the  same 
under  said  deed  to  M.  Krystiniak  and  paying 
all   taxes  thereon,  which  possession  as  to  all 
of  said  land  except  the  7  acres  extended  down 
to  tlie  death  of  the  said  M.  Krystiniak,  and  as 
to  the  7  acres  extended  to  the  time  of  the  sale 


21,  page  532,  of  the  deed  records  of  Walker 
cotinty,  and  on  the  19th  day  of  November,  1004, 
the  said  Bva  Krystiniak  sold  and  conveyed  to 
the  said  T.  A.  Millikien  and  D.  J.  Womble  1 
acre  of  land  north  of  and  adjoining  the  said 

6  acres  of  land,  the  6  acres  and  1  acre  form- 
ing a  single  body  of  land,  and  wiiich  said  1  acre 
of  land  was  used  for  a  part  of  the  dry  kilns 
of  said  sawmill  business.  The  deed  from  Eva 
Krystiniak  to  T.  A.  Millikien  and  D.  J.  Womble 
was  filed  for  record  November  24,  1904,  five 
days  after  its  execution,  and  was  recorded  in 
Volume  18,  page  532,  of  the  deed  records  of 
Walker  county,  Tex.,  and  the  said  T.  A.  Milli- 
kien and  D.  J.  Womble  took  immediate  pos> 
session  of  said  1  acre  and  held  it  in  the  opera- 
tion of  their  sawvnill  business  along  with  the 
remaining  6  acres,  and  the  said  Millikien  and 
Womble  claimed  and  used  and  enjoyed  the  said 

7  acres  of  land  under  the  aforesaid  deeds  and 
were  in  the  exclusive  and  adverse  possession 
thereof  until  the  appointment  of  the  receiver  by 
the  district  court  of  Walker  county  in  October, 
1906.  Upon  the  appointment  of  the  receiver 
for  the  partnership  business  of  the  said  Milli- 
kien and  Womble,  the  said  receiver  took  charge 
of  the  said  land  and  sawmill  plant  and  was  in 
the  exclusive  and  adverse  possession  thereof, 
using  the  same,  until  the  sale  of  said  plant  by 
A.  T.  McKinney,  master  commissioner,  to  B. 


thereof  by  the  said  Bva  Krystiniak  as  herein-  I  W.  Hardy  on  October  17,  1906,  as  evidenced  by 
after  set  forth.  i  the  deed  made  by  the  said  A.  T.  McESnney  dat- 

"(5)  The  plaintiffs,  John  Zabawa  and  Nora  j  ed  October  17,  1906,  filed  for  record  October 
Zabawa,  were  husband  and  wife  at  the  time  of ;  29,  1906,  and  recorded  in  Volume  26,  pages  409 
the  execution  of  the  aforesaid  deed  by  J.  A.  |  to  412,  of  the  deed  records  of  Walker  county, 
McKibben  to  John  Zabawa,  and  they  together 
with  the  said  M.  Krystiniak  and  Eva  Krystiniak, 
who  were  hnsbnnd  and  wife  and  the  father  and 
mother,  respectively,  of  the  said  Nora  Zabawa, 
moved  on  to  the  said  139  acres  of  land  con- 
veyed by  the  said  McKibhen  to  Zabawa,  and  at 
no  time  did  the  plaintiffs,  John  Zabawa  and 
wife,  Nora  Zabawa,  claim  or  use  any  part  of 
the  59  acres  conveyed  by  John  Zabawa  to  M. 
Krystiniak  as  their  homestead  until  after  the 
death  of  the  said  Eva  Krystiniak  in  1914. 

"(6)  On  March  19,  1904,  the  said  Eva  Kry- 
stiniak, being  then  a  widow,  sold  and  conveyed 


and  the  s&id  Millikien  and  Womble  paid  all  tax- 
es accruing  on  said  7  acres  of  land  down  to  and 
including  the  year  1906. 

"(B)  After  the  sale  of  said  land  to  H.  W. 
Hardy,  he  and  his  successive  grantees  by  regu- 
lar chain  of  title  of  record  in  Walker  continued 
in  the  actual  adverse  possession  thereof  and  in 
the  use  and  enjoyment  thereof  until  the  sale  of 
said  premises  by  B.  K.  Dillingham,  trustee,  to 
R.  M.  Traylor,  by  deed  dated  March  28.  1908, 
filed  for  record  August  14,  1912,  and  recorded 
in  Volume  44,  pages  495  and  496,  of  the  Walker 
county  deed  records,  and  the  said  B.  M.  Traylor 
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contfained  in  tb«  actual  and  adrerae  poaseasion 
of  said  7  acres  and  in  the  use  thereof  until  hia 
conveyance  thereto  to  J.  M.  Hall  by  deed  bear- 
ing date  August  16,  1912,  filed  for  record  Sep- 
tember 4,  1912,  and  recorded  in  Volnme  34, 
pages  519  and  ^20,  of  the  deed  records  of  Walk- 
er county,  Tex.,  and  the  said  R. ,  M.  Traylor 
during  aU  of  the  time  he  held  said  land  ren- 
dered the  same  and  paid  all  taxes  accrning 
tiiereon. 

"(9)  The  said  J.  M.  Hall  held  and  claimed  the 
said  land  and  paid  all  taxes  thereon  nntil  he 
sold  and  conveyed  the  same  to  Marion  Pegoda 
by  deed  bearing  date  January  17,  1914,  filed 
for  record  January  24,  1914,  and  recorded  in 
Volume  26,  pages  248  and  249,  of  the  deed 
records  of  Walker  county,  Tex.  While  the  said 
Hall  owned  and  claimed  the  said  land,  a  por- 
tion of  the  old  sawmill  plant  was  and  remained 
thereon,  but  the  said  J.  M.  Hall  did  not  have 
further  actual  possession  of  said  land  than  to 
claim  the  same  and  the  remainder  of  the  im- 
provements which  were  a  part  of  the  aforesaid 
sawmill  plant. 

"Within  one  month  after  the  purchase  of  said 
land  by  the  said  Marion  Pegoda,  he  inclosed  the 
sane  with  a  substantial  wire  fence  worth  $100 
and  which  has  added  to  the  value  of  the  place 
f  100,  and  used  and  enjoyed  the  said  land,  claim- 
ing the  same  under  his  deed  from  Hall  and 
wife,  and  paid  all  taxes  thereon  until  his  sale 
thereof  to  the  original  defendant,  W.  H.  Allen, 
on  November  19,  1917. 

"(10)  On  November  10.  1917,  W.  H.  AUen, 
ori^al  defendant  herein,  purchased  the  ^aid  7 
acres  of  land  from  the  said  Marion  Pegoda  and 
wife,  Erie  Pegoda,  and  took  deed  from  the  said 
Pegoda  and  wife  bearing  date  the  said  10th  day 
of  November,  1917,  conveying  to  him,  the  said 
AUen,  the  said  7  acres  of  land,  whidi  deed  was 
filed  for  record  November  13,  1917,  and  re- 
corded in  Volume  13,  pages  132  and  133,  of 
Walker  county  deed  records.  The  said  Allen 
paid  to  the  said  Marion  Pegoda  $750,  which 
was  the  full  consideration  for  said  land,  and  in 
good  faith  entered  upon  the  said  land  and  con- 
structed an  eight-room  residence  of  the  value 
of  $2,850  and  a  bam  of  the  value  of  $150, 
which  said  residence  and  bam  have  added  $3,- 
000  to  the  value  of  said  land;  the  said  land  it- 
self being  of  the  value  of  $100  per  acre. 

"(11)  The  said  7  acres  of  land  conveyed  as 
aforesaid  by  Eva  Krystiniak  to  John  Zabawa 
and  involved  in  this  suit  was  of  about  average 
equal  value  of  the  remaining  52  acres  of  the 
59  acres  conveyed  by  John  Zabawa  to  M.  Kry- 
stiniak,  as  aforesaid. 

"(12)  At  no  time  after  the  conveyance  of 
said  land  by  Eva  Krystiniak  to  Womack  and 
to  Millikien  and  Womble,  did  the  plaintiffs,  or 
either  of  them,  claim  the  same  or  any  interest 
therein,  until  long  after  the  death  of  Eva  Kry- 
stiniak in  1914,  and  until  about  the  time  of 
the  institution  of  this  suit  in  September,  1918— 
though  the  said  plaintiffs  lived  within  a  short 
distance  of  the  said  7  acres  of  land  and  saw  the 
improvements  being  made  thereon  and  use  be- 
ing made  thereof  by  the  respective  claimants 
thereto  under  the  said  Eva  Krystiniak,  and  at 
no  time  did  the  said  plaintiffs,  or  either  of 
them,  render  the  said  7  acres  of  land,  or  any 
part  thereof,  for  taxation,  or  pay  any  taxes 
thereon,  or  assert  any  sort  of  claim  thereto. 


On  the  contrary,  the  said  John  Zabawa  songbt 
to  purchase  the  said  7  acres  of  land  from  J. 
M.  Han  while  the  latter  claimed  it  under  bi« 
deed  from  Traylor. 

"(13)  On  the  16th  day  of  Febmary,  1914.  the 
plaintiff  Nora  Zabawa  took  deed  of  conveyance 
from  her  mother,  the  said  Eva  Krystiniak.  to 
an  individual  one-half  interest  in  and  to  th« 
59-acre  tract  of  land  which  was  conveyed  by 
John  Zabawa  to  M.  Krystiniak  on  February 
10, 1900,  as  aforesaid,  and  in  the  deed  from  Eva 
Krystiniak  to  Nora  Zabawa  the  following  res- 
ervation Is  contained:  'But  I  expressly  reserr* 
unto  myself  the  rents  and  revenues  arising  froai 
said  property  during  the  balance  of  my  life 
and  (jie  right  to  use  the  said  property  for  tbe 
remainder  of  my  life,  and  also  my  homestead 
rights  in  the  undivided  one-half  of  said  prop- 
erty belonging  to  tbe  estate  of  my  deceased 
huriband,  M.  Krystiniak.' 

"(14)  Subsequent  to  the  execution  of  said 
deed,  the  said  Eva,  Krystiniak  died  leaving  as 
her  sole  surviving  heirs  at  law  the  said  Nora 
Zabawa  and  two  sons,  John  Krystiniak  and  An- 
ton! Krystiniak ;  and  on  February  14,  1917,  the 
plaintiffs,  John  Zabawa  and  Nora  Zabawa,  pur- 
chased from  the  said  John  Krystiniak  bis  un- 
divided interest  in  and  to  the  said  59  acres  of 
land  and  took  deed  from  the  said  John  Kry- 
stiniak bearing  date  the  said  14th  day  of  Feb- 
ruary, 1917,  which  was  filed  for  record  Feb- 
ruary 17,  1917,  in  the  oflSce  of  the  county  clerk 
of  Walker  county,  and  recorded  in  Volnme  40, 
pages  145  and  146,  of  the  Walker  county  deed 
records. 

"In  said  deed  the  said  69  acres  was  described 
by  metes  and  bounds  and  bad  tbe  following  ad- 
ditional recital,  to  wit: 

"  'Being  the  same  land  conveyed  by  John  Za- 
bawa to  M.  Krystiniak  by  deed  bearing  date 
February  10,  1900,  and  recorded  in  Volnme  11, 
page  474,  of  the  Walker  county  deed  records.' 

"  'The  interest  hereby  conveyed  in  said  tract 
of  land  being  that  which  vested  in  the  grantor 
upon  the  death  of  said  M.  Krystiniak  and  wife 
Eva  Krystiniak,  both  deceased,  being  tbe  par- 
ents of  the  grantor  herein.' 

"(15)  On  the  2d  day  of  April,  1918,  the 
plaintiffs,  John  Zabawa  and  Nora  Zabawa,  pur- 
chased froth  the  said  Antoni  Krystiniak  his  in- 
terest in  the  said  59  acres  of  land  for  the  sum 
of  $200  cash  paid  by  the  said  plaintiffs  to  the 
said  Antoni  Krystiniak,  and  took  deed  from 
said  Antoni  Krystiniak,  who  acted  by  his  at- 
torney in  fact,  John  Krystiniak,  which  deed 
bears  date  April  2,  1918,  filed  for  record  AprO 
3,  1918,  and  has  the  same  description  and  re- 
citals as  were  contained  in  the  deed  from  John 
Krystiniak  to  the  plaintiff,  and  set  forth  in  the 
next  preceding  conclusion. 

"Condttslons  of  Law. 

"Upon  the  foregoing  conclusions  of  fact  I 
conclude 'as  a  matter  of  law  that  the  plaintiffs 
are  not  entitled  to  recover  the  seven  acres  of 
land  claimed  by  tbe  defendants,  and  that  judg- 
ment should  be  rendered  that  the  plaintiffs  as 
to  said  seven  acres  of  land  take  nothing,  and 
the  defendants  go  hence  and  recover  their 
costs." 

[1]  By  their  first  assignment  of  error  ap- 
pellants assail  the  judgment  on  the  ground 
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that  -ajtaa  tlie  nndlspnted  facts  staown  by 
the  record  the  139  acres  of  land,  of  which  the 
land  In  controTersy  was  a  part,  was  the  home- 
stead of  appellants  at  the  time  appellant 
John  Zabawa  executed  the  deed  for  60  acres 
thereof  to  M.  Erystlniak,  and  said  deed  not 
haTlng  been  signed  by  Mrs.  Zabawa  was 
roid,  and  appellees  and  those  through  whom 
they  claim    acqnired  no  title  thereby. 

The  aaalgnineDt  cannot  be  sustained.    Ap- 
pellants were  living  upon  the  139  acres  at  the 
time  the  deed  in  question  was  executed  and 
had  estabUsbed  their  homestead  theteon  prior 
to  the  execution  of  the  deed ;  but,  if  the  find- 
ings of  the  court  before  set  out  are  sustained 
by  the  evidence,  they  Imd  title  only  to  an 
undivided  Interest  in  the  139  acres,  and  their 
homestead  right  attached  only  to  their  un- 
divided interest  and  in  no  way  affected  the 
title  of  Krystiniak  to  his  interest  In  the  land, 
the  legal  title  to  which  was  then  in  the  name 
of  appellant  Jolin  Zabawa.    Under  these  facts 
the  execution  of  the  deed  to  Krystinlak  by 
John  Zabawa  in  pursuance  of  the  agreement 
under  which  the  land  was  pnrdiased  for  him- 
self and  Krystinlak  and  the  deed  taken  in 
his  name  was  not  a  sale  or  conveyance  of 
any  jiart  of  appellants'  homestead,  and  Mrs. 
Zabawa'8  signature  was  not  required  to  make 
the  deed  valid. 

Under  the  other  assignments  of  error  the 
appellants  attack,  on  the  ground  that  they 
are  not  supported  by  the  evidence,  the  find- 
ings of  the  court  before  set  out  that  the  139 
acres  of  land  purchased  Jointly  by  John  Za- 
bawa and  M.  Krystinlak  and  the  deed  there- 
for takm  in  the  name  of  John  Zabawa  by 
agreement  between  them,  and  that  the  deed 
from  John  Zabawa  to  M.  Krystinlak  was 
executed  in  pursuance  of  a  partition  agree- 
ment between  them,  and  the  further  findings 
that  Mr.  Krystinlak  and  lUs  wife,  Eva,  after 
his  d^th,  were  in  possession  of  the  59  acres 
(except  the  7  acres  sold  by  Bva  Krystinlak 
to  defendant)  claiming  the  same  and  paying 
all  taxes  thereon,  and  that  neither  of  ap- 
pellants claimed  any  part  of  this  land  nor 
paid  taxes  thereon  until  after  the  death  of 
Eva  Krystinlak. 

Eadi  of  these  findings  of  the  trial  court  is 
amply  sustained  by  the  evidence,  and  the 
assignments  must  be  overruled.   < 

11]  Upon  the  death  of  M.  Krystinlak  a  one- 
half  Interest  of  the  59  acres  vested  in  his  two 
children,  who,  after  the  death  of  their  mother, 
conveyed  their  Interest  to  appellants.  While 
the  deed  from  Eva  Krystinlak  to  defendant's 
predecessor  in  title  was  not  signed  by  the 
children,  the  undisputed  evidence  shows  that 
the  remaining  52  acres  of  the  50-acre  tract 
was  of  equal  value  per  acre  with  the  7  acres, 
snd  therefore  the  deed  from  Eva  conveyed 
full  title  to  the  7  acres.  Wilson  v.  Helms, 
69  Tex.  680;  Peak  v.  Swindle,  68  Tex,  242, 
i  8.  W.  478. 
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W  It  is  unnecessary  for  us  totpnss  upon 
the  assignments  of  error  attacking  the  find- 
ings of  the  court  upon  the  issue  of  limitation, 
and  the  refusal  of  the  court  to  grant  plaintiffs 
a  new  trial  on  the  ground  of  newly  discovered 
evidence  upon  the  question  of  defendant's 
possession  and  occupancy  of  the  land.  The 
defendant  having  acquired  title  by  the  deed 
from  Eva  Krystinlak,  the  question  of  whether 
their  possession  under  said  deed  has  been  of 
such  character  as  to  give  them  title  by  limi- 
tation becomes  immaterial. 

From  what  we  have  said  it  follows  that  the 
Judgment  should  be  affirmed,  and  it  has  been 
so  ordered. 

Affirmed. 


STATE  V.  HINE8,  Agent.     (No.  8013.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Feb.  10,  1921.) 

Railroads  e=>y/2,  New,  vol.  6A  Ksy-No.  Se- 
ries—Federal Director  General  not  liable  to 
penalties  for  neglect  of  statutory  duty  to 
light  premises. 
Under  Act  Cdng.  March  21,  1018,  i  10  (U. 
S.  Comp.  St,  1018,  U.  S.  Comp.  St.  Ann.  Supp. 
1019,  §  8115% j),  relative  to  the  federal  con- 
trol of  railroads,   the   Federal  Director  Gen- 
eral of  Bailroads  whose  predecessor  in  office 
took  over  the  properties  of  a  railroad  in  the 
possession  and  control  of  a  receiver  is  not  li- 
able to   penalties   for   failure   of  himself   and 
predecessor  to   keep  well  lighted   the  water- 
closets  and  adjacent  depot  (rounds  maintained 
at  several  passenger  stations,  as  required  by 
Rev.  St  arU.  6592-6594. 

Appeal  from  District  Court,  Leon  County; 
J.  A  Piatt,  Judge. 

Suit  by  the  State  of  Texas,  by  the  County 
Attorney  of  Leon  County,  against  Walker  D. 
HInes,  Director  General  of  Kailroads.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

James  T.  Byan,  of  Centerville,  for  appel- 
lant. 

Dabney  ft  King  and  N.  B.  Morris,  all  of 
Houston,  for  appellee. 

GRAVES,  J.  The  state,  through  the  coun- 
ty attorney  of  Leon  county,  sued  Walker  D. 
HInes,  as  Director  General  of  Railroads  un- 
der the  supervision  of  the  United  States  gov- 
ernment, and  during  the  existence  of  his  ten- 
ure as  such,  to  recover  of  him  in  his  official 
capacity  penalties  for  the  failure  of  himself 
and  of  his  predecessor  to  keep  well  lighted 
the  water-closets  and  adjacent  depot  grounds 
maintained  by  them  at  several  passenger 
stations  on  the  International  ft  Great  North- 
em  Railway  in  Leon  county,  as  required  by 
articles  6592-6594  of  the  Revised  Statutes  of 
Texas. 
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It  was  charged  that  up  to  January  1,  1918, 
the  properties  of  the  International  ft  Great 
Northern  Railway  Company  had  been  In  the 
possession  and  control  of  James  A.  Baker,  as 
receiver,  but  that  on  that  date,  by  virtue  of 
the  Federal  Control  Act  (U.  S.  Comp.  St 
1918,  XJ.  S.  Comp.  St  Ann.  Soi^.  1919,  S§ 
3115%a-3115%p),  they  were  taken  over  from 
blm  by  the  United  States  government,  placed 
under  the  management  and  control  of  its  Di- 
rector General  of  Ballroads,  Wm.  G.  McAdoo, 
and  that  he,  together  with  his  successor  in 
that  office,  the  defendant  Hines,  had  from 
that  date  till  the  filing  of  this  suit  on  Feb- 
ruary 27,  1920,  so  controlled,  managed,  and 
operated  them ;  that  although  they  had  kept 
and  maintained  water-closets  at  the  stations 
mentioned,  neither  of  these  officers  during 
any  part  of  the  time  he  was  in  such  charge 
of  the  property  had  kept  them  lighted;  the 
amounts  claimed  covered  the  entire  period 
of  federal  control,  112  weeks  at  $50  per  week, 
and  aggregated  $5,600. 

On  the  trial,  under  agreement  between  the 
litigants,  leave  was  granted  the  plaintiff  to 
make  Walter  D.  Hlnes,  Agent,  the  defend- 
ant, in  Hen  of  Walker  D.  Hines,  Director 
General. 

Thereupon  the  defendant  presented  a  gen- 
eral demurrer  to  the  plaintiff's  petition, 
which  the  court  sustained,  and  dismissed  the 
suit  ITrom  that  Judgment  the  appeal  peo- 
ceeds. 

.It  is  contended  here  that  the  water-closet 
statute  sued  upon  applies  to  the  lessees  of  a 
railway  company  as  well  as  to  the  company 
itself,  and  therefore  to  the  Director  General 
in  this  instance,  since  he  was  a  lessee  and 
not  the  receiver  of  the  road. 

With  this  deduction  we  are  unable  to  agree. 
True,  the  act  of  Congress  relating  to  control 
of  the  railroads  of  the  country  by  the  gov- 
ernment (Act  of  Congress  March  21,  1918, 
c  25, 1 10,  40  Stat  456)  provides: 

"Carriers  while  under  federal  control  shall 
be  subject  to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under  state  of 
federal  laws,  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  oth«r  act  ai^licable  to  such 
federal  control  or  with  any  order  of  the  Pres- 
ident," etc. 

And,  In  reference  to  suits  against  carriers, 
that— 

"No  defense  shall  be  made  thereto  upon  the 
ground  that  the  carrier  is  an  instrumentality 
or  agency  of  the  federal  government." 

Our  ceurta,  however,  have  directly  held 
this  statute  to  be  penal  In  its  nature,  as  such 
to  be  strictly  construed,  and  not  enforceable 
against  receivers  of  railroads.  Compbell  v. 
Cook,  86  Tex.  630,  26  S.  W.  486,  40  Am.  St 
Rep.  878 ;    State  v.  T.  &  P.  Ry.  Co.,  143  S.  W. 


223,  and  Id.,  106  Tex.  18,  154  S.  W.  1159. 
The  state  tlierefore  would  liave  liad  no  cause 
of  action  for  its  violation  against  Baker  as 
receiver,  and  upon  what  ground  it  could  hare 
acquired  any  against  the  Director  General, 
who,  pursuant  to  this  act  of  Congress,  took 
over  the  properties  from  him,  is  not  per- 
ceived. We  do  not  understand  tliat  Congress 
in  so  providing  for  the  national  defense  in 
time  of  war  intended  by  the  Federal  Control 
Act  to  impose  upon  the  Director  General  a 
greater  liability  while  the  railways  were  un- 
der his  direction  than  that  to  wUcb  the  car- 
riers themselves  were  at  the  time  of  the 
transfer  and  would  during  that  period  have 
continued  to  be  subject  but  merely  meant  to 
say  that,  except  as  was  otherwise  provided  hj 
that  measure  or  by  some  order  of  tbe  Presi- 
dent, liis  responsibility  and  amenability 
should  rranain  the  same  as  b^s;  tliat  be- 
ing ^,  since  there  were  no  contrary  require- 
ments from  either  source  mentioned,  it  would 
seem  to  follow  that  the  Director  General 
would  not  be  liable  where  the  carriers  whom 
he  succeeded  were  not.  In  this  particular 
Instance,  under  the  authorities  above  referred 
to,  it  is  not  doubted  that  the  receiver  of  the 
International  ft  Great  Northern  Bailway 
Company  could  not  have  been  penalized  on- 
der  this  statute;  neither,  we  conclude,  was 
it  applicable  to  tl>e  Director  Ooieral. 
'  The  trial  court  therefore  did  not  err  in 
sustaining  the  general  demurrer,  and  its 
Judgment  will  be  alBrmed. 
Affirmed. 


HINES,    DIreotor    General    of    Railroads,   v. 

FIRST   GUARANTY    STATE    BANK   OF 

AUBREY  at  al.    (No.  2341.) 

(Court  of  CivO  Appeals  of  Texas.    Texarktoa. 

Feb.    13,    1921.    Rehearing    Denied 

March  10,  1921.) 

1.  Appeal  and  error  «=s>7l9(8)  —  Fiadiags  lot 
assigned  as  error  are  ooneluaive. 

Findings  of  fact  by  the  trial  court  not  as- 
sailed by  any  assignment  of  error  are  to  b« 
taken  as  facts  by  the  Court  of  Appeals. 

2.  Carriers  «=» 1 78— Initial  carrier  after  rea- 
sonable time  from  notice  to  consignee  llabi* 
oaly  as  warehouseman. 

Tbe  carrier  issuing  a  through  bill  of  lad- 
ing which,  imder  Bev.  St  art.  711,  makes  it 
liable  untU  the  goods  are  delivered,  may  bind 
itself  to  transport  beyond  its  own  line  under 
article  731,  but  its  liability  as  carrier  is  lim- 
ited under  article  712,  if  it  nses  due  diligence 
to  notify  the  consignee  and  the  goods  are  not 
taken  by  the  consignee  within  a  reasonable 
time  after  such  notice,  after  which  time  tli« 
carrier  is  liable  only  as  warehouseman. 
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S.  Trial  «=>I4I  —  ReatoBabie  time  to  ranove 
goods  from  carrier  question  of  iaw  on  undis- 
puted  facts. 

■Whether  a  reasonable  time  for  the  removal 
of  the  goods  had  elapsed  siace  notice  of  their 
arrival  to  the  consifiiee  varies  with  the  cir- 
mmatances  of  each  particular  case,  but  when 
the  facts  are  undisputed  the  question  of  what 
length  of  time  is  reasonable  becomes  one  of  law 
to  be  determined  by  the  court. 

4.  Carriers  «=>  140— Four  days  for  removai  of 
goods  by  consignee  held  reasonable  time. 
Where  the  consipiee's  agent  was  notified  of 
the  arriTal  of  the  goods  immediately  thereaft- 
er, but,  though  he  was  situated  in  the  vicinity 
of  the  depot,  he  did  not  attempt  to  remove -the 
goods  for  four  days  thereafter,  a  reaaonalde 
time  for  removal  had  expired,  and  the  car- 
rier was  liable  only  as  warehouseman. 

5.  Carriers  4s>  143  — Liable  as  warehouseman 
for  storage  in  leaking  oar. 

Though  a  carrier's  liability  has  become  that 
of  warehouseman  only,  he  was  liable  as  such 
for  permitting  a  sliipment  of  meal  to  remain 
in  the  car  in  which  it  was  shipped,  and  which 
had  a  leaky  roof  and  walls,  so  that  the  meal 
was  injured  by  water. 

On  Motion  for  Rehearing. 

6.  Carriers  «=> 1 7S— initial  carrier  liable  as 
warehouseman  for  Improper  storage  after 
carriaiie. 

Under  Rev.  St.  arts.  711,  712,  an  initial  car- 


at Tyler,  Tex.  It  was  agreed  that  the  ship- 
ment was  to  be  made  on  shipper's  order,  no- 
tify S.  Friedlaoder  at  Tyler,  with  a  sight 
draft  for  the  amount  attached  to  the  bill  of 
lading.  S.  Friedlander  farther  agreed  to  re- 
ceive and  unload  the  meal  for  the  shippers 
upon  its  arrival  at  Tyler.  Bursuant  to  this 
agreement,  the  Aubrey  Milling  Company  on 
March  13, 1918,  delivered  to  the  Texas  &  Pa- 
cific Railway  Company  at  Aubrey  the  1,700 
sacks  of  meai,  which  was  loaded  on  that  day 
into  a  car  fnrnished  by  the  railway  company 
for  the  puriwee.  The  car  was  transported 
from  Aubrey  in  the  afternoon  of  March  16, 
1918,  by  the  Texas  &  Pacific  Railway  Com- 
pany, arriving  at  Mlneola,  Tex.,  on  March 
17,  1918,  and  was  then  delivered  to  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany, and  by  that  railway  carried  to  Tyler, 
where  It  arrived  on  March  19,  1918. '  On  the 
day  of  the  arrival  of  the  car  at  Tyler,  S. 
Friedlander  was  notified  of  its  arrival  by 
the  agent  of  the  railway.  S.  Friedlander 
failed  to  in^tect  the  shipment  until  the  morn- 
ing of  March  23,  1918,  at  which  time  he 
Opened  the  car  to  unload  same;  but,  finding 
a  portion  of  the  meal  wet  and  soaked  with 
water,  and  all  the  meal  wet  and  damp  and 
fermenting,  he  promptly  rejected  the  ship- 
ment He  at  once  notified  the  consignor  of 
the  condition  of  the  meal  and  of  his  rejection. 
Hie  agent  of  the  delivering  railway  company 
rier  who   contracts  to  transport  the  goods  to   ^^as  promptly  informed  by  S.  Friedlander  of 


destination  and  there  deliver  to  consignee  is 
liable  as  warehouseman  for  damages  to  goods 
while  remaining  in  the  car  in  wiiich  they  were 
shipped,  after  their  transportation  by  a  con- 
necting carrier. 

7.  Carriers  «=sl43  —  Absence  of  warehouse 
does  not  excuse  storage  in  leaky  ear. 
The  fact  that  a  carrier  had  no  depot  or 
warehouse  at  the  place  of  destination  within 
which  to  store  the  goods  does  not  relieve  its 
liability  for  permitting  them  to  remain  in  a 
leaky  car,  though  it  had  the  right  to  warehouse 
the  goods  in  a  car,  which  in  the  exercise  of 
ordinary  care  was  a  safe  and  suitable  place. 

Error  from  District  Court,  Smith  County ; 
J.  R.  Warren,  Judge. 

'^ult  bj  the  Aubrey  Milling  Company 
against  S.  Friedlander  and  the  receivers  of 
two  certain  railway  companies,  In  which  the 
First  Guaranty  State  Bank  of  Aubrey  inter- 
vened, setting  up  its  ownerstilp  of  the  cause 
of  action  by  assignment,  and  in  which  Walk- 
er D.  Hlnes,  as  Director  General  of  Rail- 
roads, was  substituted  as  defendant  for 
both  receivers.  From  a  judgm^it  for  the  in- 
tervener against  Walker  D.  Hlnes,  the  Ut- 
ter brings  error.    Affirmed. 

The  Aubrey  Milling  Company,  a  partner- 
ship, at  Aubrey,  Tex.,  contracted  with  S. 
Friedlander,  of  Tyler,  Tex.,  to  sell  and  de- 
liver to  him  1,700  sadcs  of  meal  f.  a  b.  cars 


the  condition  of  the  meal  and  of  his  rejection 
of  the  shipment.  The  appellant  was  not  no- 
tified, and  had  no  notice  of  inspection  and  re- 
jection, except  as  it  may  be  notified  tlirough 
the  delivering  agent.  The  Aubrey  Milling 
Company  brought  the  suit  against  the  re- 
ceiver of  Iwth  railways  and  against  S.  Fried- 
lander for  damages.  As  grounds  for  liability 
the  petition  alleged: 

(1)  That  "while  the  car  was  in  transit  from 
Aubrey,  Tex.,  to  Tyler,  Tex.,  the  same  was 
rained  upon  and  the  water  leaked  into  the  car 
and  upon  the  contents"  as  the  result  of  negli- 
gent placing  and  loading  the  meal  in  a  car 
"which  was  not  waterproof,  the  roof  of  which 
leaked  when  rained  upon,  and  which  afforded 
the  contents  of  said  car  no  adequate  protection 
against  ordinary  and  usual  rains";  (2)  that 
the  car  of  meal  was  damaged  by  rains  through 
"negligently  failing  to  provide  a  safe  and  ade- 
quate place  for  holding  and  storing  said  corn 
meal  pending  delivery  of  same  to  the  consignees 
or  their  order  after  the  car  containing  the 
meal  reached  its  destination;"  and  (3)  "neg- 
ligently permitting  the  corn  meal  to  remain  in 
said  railway  car  for  four  or  five  days  after  the 
said  corn  meal  had  become  wet  and  damaged,  as 
above  described,  while  the  same  was  being  held 
at  Tyler  by  the  railway  company  pending  de- 
livery to  the  consignees  or  their  order." 

As  grounds  of  lidblUty  against  S.  Fried- 
lander tbe  petition  alleged  that  "the  said 
com  meal  became  heated  and  began  to  fer- 


»Fo.-  bU>*r  oaaM  sea  came  topic  and  KBZiNUMBBR  IB  all  Ksr*Mamb«Ted  DlgMta  sod  Indexes 


Digitized  by 


Google 


670 


228  SOUTH WUSTBBN  BEPOBXER 


fTex. 


ment  and  germinate  and  deteriorate"  as  a. 
result  of  his  "negligent  failure  and  refusal  I 
to  open  and  unload  said  car  of  meal  promptly 
upon  Its  arrival  at  Tyler  or  within  a  reason- 
able time  thereafter,  as  he  had  agreed  to  do," 
after  having  been  "notified  within  a  few 
hours  after  the  arrival  of  said  car  of  meal 
at  Tyler"  of  Its  arrival  there. 

The  defendant  Frledlander  entered  a  gen- 
eral denial,  and  specially  answered  that  he 
promptly  notified  the  plain  tiff  of  his  rejection 
of  the  meal,  and  by  a  plea  in  reconvention 
sought  to  recover  damages  for  breach  of 
alleged  contract  for  shlinnent  of  a  special 
kind  of  meaL 

The  defendant  Director  General  answered 
by  denial,  and  specially  pleaded  negligence  of 
the  plaintiff  and  his  agent  Frledlander  in 
loading  the  meal  in  the  car,  and  the  exercise 
of  ordinary  care  of  the  agents  of  the  railway 
in  furnishing  the  car,  the  prompt  notiflca- 
tion  of  the  consignee  of  the  arrival  of  the  car, 
and  the  exercise  of  care  in  preserving  the 
meal  after  its  arrival,  and  the  negligence  of 
the  shipper  In  not  removing  same  proximately 
causing  any  damage  occurring. 

The  First  Guaranty  State  Bank  of  Aubrey 
intervened,  setting  up  its  ownership  of  the 
cause  of  action  by  assignment. 

The  court  entered  Judgment  in  favor  of 
the  bank  against  the  Director  General  as 
substituted  defendant  of  the  receiver  of  tbe, 
Texas  &  Pacific  Railway,  and  In  favor  of  the 
Director  General  as  substitute  defendant  for 
the  receiver  of  the  International  &  Great 
Northern  Hallway,  and  In  favor  of  S.  Fried- 
lander,  but  denying  him  a  recovery  on  his 
plea  in  reconvention.  The  original  plaintiff 
and  the  receivers  were  dismissed  from  the 
suit.  It  Is  the  Texas  &  Pacific  Railway  Com- 
pany by  the  Director  General  that  appeals. 

The  court  made  special  findings  of  fact  It 
was  found  as  a  fact:  That  the  plaintiff 
paid  to  the  Texas  &  Pacific  Railway  Company 
the  transportation  charges  covering  the  ship- 
ment from  Aubrey  to  Tyler  and  "received  a 
through  bill  of  lading  for  same,  the  rail- 
way company  agreeing  to  carry  said  meal 
frpm  Aubrey  to  Tyler  with  reasonable  dis- 
patch and  to  deliver  the  same  upon  arrival 
at  destination  upon  the  shipper's  oftier,  noti- 
fying Frledlander";  that  the  meal  when 
loaded  by  plaintiff  in  the  car  at  Aubrey  was 
in  good,  sound,  and  dry  condition,  and  "that 
it  would  not  have  heated  or  fermented  on 
account  of  the  Inherent  properties  in  the 
meal  before  it  was  finally  unloaded  In  Tyler 
on  March  26,  1918";  that  the  railway  car 
furnished  by  the  Texas  &  Pacific  Railway 
Company  to  plaintiff  for  loading  the  meal 
"was  defective  and  unsafe,  and  that  its  roof 
and  sides  leaked  water  when  rained  upon, 
and  that  it  did  not  affond  the  contents  there- 
of adei|uate  protection  against  ordinary  rain 
and  other  elements,  and  that  plaintiff  had  no 
notice  at  or  prior  to  the  loading  of  the  meal 
of  the  condition  of  the  car" ;  that  it  rained 


In  Tyler  on  the  afternoon  and  night  of  Mardi 
22,  1918,  and  at  that  time  said  meal  was 
still  in  the  said  car  In  which  It  was  original- 
ly loaded  on  the  tracks  of  the  International 
&  Great  Northern  Railway  Company  at  Tyler, 
and  that  "on  the  morning  of  Mardi  23,  1918, 
when  defendant  Frledlander  opened  said  car 
to  unload  the  same,  about  one-third  of  the 
meal  In  said  car  was  wet  and  soaked  with 
water,  and  that  all  of  said  meal  was  damp 
and  the  same  was  heating  and  fermenting"; 
that  the  wetting  of  the  meal  directly  and 
proximately  resulted  from  the  roof  and  sides  . 
of  the  car  being  In  a  leaky  and  unsafe  con- 
dition and  the  water  from  said  rain  leaking 
through  the  same  on  the  meal,  and  that  "the 
heating  and  fermentation  of  all  of  said  meal 
directly  and  proximately  resulted  from  a 
portion  of  the  same  bdng  wet  from  water 
lealting  through  the  roof  and  sides  of  said 
car  and  thereby  cnjatlng  a  dampness  and 
great  deal  of  moisture  tluroughout  the  car"; 
that  the  fact  that  the  Texas  &  Padlic  Rail- 
way Company  furnished  to  plaintiff  a  leaky 
car  and  the  failure  of  the  railway  company 
to  furnish  a  safe  and  waterproof  car  to  plain- 
tiff for  loading  and  shipping  the  corn  meal 
was  the  direct  and  proximate  cause  of  the 
damage  to  the  meal;  that  the  meal  was 
promptly  rejected  by  Frledlander  when  he 
discovered  Its  damaged  condition,  bat  that 
"neither  of  defendant  railway  companies 
notified  plaintiff  of  such  damage,  but  per- 
mitted said  meal  to  remain  closed  up  in  said 
car  until  March  26,  1918,  when  It  was  finally 
unloaded  by  defendant  Frledlander  after  he 
had  gotten  a  release  of  the  bill  of  lading  from 
plaintiff' ;  that  the  car  of  meal  was  Inspect- 
ed and  unloaded  within  a  reasonable  time  ' 
after  Its  arrival  In  Tyler  and  after  Fried- 
lander  had  been  notified  thereof;  and  that 
"it  is  usual  and  customary  at  that  point 
for  consignees  of  carload  commodities  to 
permit  the  same  to  remain  unloaded  as 
long  a  time  after  arrival  as  was  done  In  the 
present  case." 

Young  &  Stlnehcomb,  of  Longvlew,  and  J. 
A.  Bulloch,  of  Tyler,  for  plaintiff  In  error. 

Maynor,  Ramey  &  Storey,  and  Price  A 
Bealrd,  all  of  Tyler,  for  defendant  in  error. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  first  assignment  of"  error  presents  the 
point  heretofore  decided  In  HInes  v.  Mills. 
218  S.  W.  777,  and  we  conclude  that  the  as- 
signment should  be  overruled. 

Appellant  Insists  that  under  the  evidence 
It  Is  not  liable  for  the  loss  and  damage  to 
the  meal  either  as  a  carrier  or  as  a  ware- 
houseman, and  that  the  court  erred  In  render- 
ing the  Judgment  for  the  plaintiff.  The  fol- 
lowing facts  are  to  be  considered  as  establish- 
ed: That  S.  Frledlander  was  admittedly  au- 
thorized to  act  for  the  shippers  at  Tyler; 
that  the  meal  reached  Tyler  on  Ifarch  19, 
1918,  and  that  in  the  afternoon  of  the  same 
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day  S.  Priedlander  was  promptly  notified 
by  the  agent  of  the  terminal  carrier  of  the 
arrival  of  the  car  of  meal;  that  S.  Fried- 
lander  did  not  oped  the  car  to  nnload  same, 
or  attempt  to  have  the  meal  removed  from 
the  car,  hefore  the  morning  of  March  23, 
1918 ;  the  meal  in  the  car  was  not  damaged 
before  and  until  "It  rained  in  Tyler  on  the 
stternooa  and  night  of  March  22,  1918": 
the  car  In  which  the  meal  was  loaded  was 
defective,  'in  that  Its  roof  and  sides  leaked 
water  when  rained  upcm,  and  It  did  not  af- 
ford the  contents  thereof  adequate  protec- 
tion against  ordinary  rain  and  other  ele- 
ments." The  court  further  found  as  a  fact 
"that  the  plalntllfs  paid  to  said  railway  com- 
pany (the  Texas  &  Padflc)  transportation 
charges  covering  said  shipment  from  Aubrey, 
Tex.,  to  Tyler,  Tex.,  and  received  a  through 
bin  of  lading  for  same,  the  railway  com- 
pany agreeing  to  carry  said  meal  from  Au- 
brey to  Tyler  with  reasonable  dispatch  and 
to  drflver  same  upon  arrival  at  destination 
upon  shipper's  order,  notify  S.  Frledlander." 

[1]  This  finding  of  fact  being  unassalled  by 
appellant  by  any  assignment  of  error,  this 
court  would  be  bound  to  take  the  finding  as 
a  fact.  The  question  then  is:  What  was  the 
status  of  appellant  at  the  time  tlie  damage 
occurred. to  the  meal? 

[2]  Under  Its  undertaking  <rf  "through  bill 
of  lading,"  which  is  the  controlling  fact  In 
the  decision  of  the  question,  the  appellant, 
under  article  711,  R.  S.,  would  "be  Uable  as 
conomon  carrier  from  the  commencement  of 
the  trip  or  voyage  until  the  goods  are  deliver- 
ed to  the  consignee  at  the  point  of  destina- 
tion." A  railway  company  may  by  contract, 
as  the  trial  court  found  the  appellant  did 
do,  bind  Itself  to  transport  beyond  Its  own 
line  in  this  state.  Railway  Co.  v.  Hill,  63 
Tex.  381,  61  Am.  Rep.  642 ;  article  731,  R.  S. 
The  liability  as  a  common  carrier,  though. 
Is  modified  by  article  712,  R.  S.,  to  the  extent 
that,  "if  the  carrier  at  the  point  of  destina- 
tion shall  use  due  diligence  to  notify  the 
consignee,  and  the  goods  are  not  taken  by 
tlie  consignee,  and  have  In  consequence  to 
be  stored  In  the  depot  or  warehouses  of  the 
common  carriers,  they  shall  thereafter  only 
be  liable  as  warehousemen."  The  object  of 
the  notice  in  this  article  is  to  give  the  con- 
signee an  opportunity  to  remove  or  take  his 
property  from  the  possession  of  the  carrier 
after  the  transit  is  terminated.  As  said  In 
Railway  Ca  v.  Haynes,  72  Tex.  176, 10  S.  W. 
398: 

"After  sach  notice  has  been  given,  or  dqe 
diligence  nsed  to  give  it,  if  the  thing  be  not 
received  within  a  reasonable  time,  the  carrier 
may  store  it  in  a  safe  place,  which  in  some  cas- 
es and  with  some  classes  of  property  may  be 
the  car  in  which  transported,  and  from  the 
expiration  of  such  reasonable  time,  responsi- 
bility  as  carrier  will  cease,  and  that  of  ware- 
booseman  begin." 


As  laid  down  in  4  R.  G.  li.  {  223, 

"The  owner  Is  entitled  to  only  a  reasonable 
opportunity  to  take  his  property  from  the  pos- 
session of  the  company  after  the  transit  is 
terminated,  and  if  he  does  not  do  it  at  the  ear- 
liest practicable  mocnent  he  may  thereby  be 
deemed  to  have  consented  that  It  should  re- 
main in  the  possession  of  the  company  under 
the  more  limited  liabili^  of  a  warehouseman." 

So  that  It  conclusively  appears  from  the 
evidence  that  "due  diligence"  was  used  by 
the  railway  to  notify  S.  Frledlander,  and 
that  the  law  and  the  contract  were  both  com- 
piled with  by  the  appellant.  "Due  diligence" 
being  established  in  favor  of  appellant  as  to 
notice  to  S.  B^ledlander,  the  further  ques- 
tion would  be  as  to  whether  or  not  S.  Frled- 
lander had  "a  reasonable  time"  after  such 
notice  to  take  the  meal  from  the  possession 
of  appellant  as  a  carrier  by  the  exercise  of 
ordinary  diligence  on  his  part,  before  the 
rain  "on  the  afternoon  and  night  of  March 
22,  1918."  The  court  does  not  find  that  S. 
Frledlander  did  not  have  a  reasonable .  time 
after  notice  and  before  the  damage  to  un- 
load the  car,  but  does  find  that  "from  the 
period  from  the  date  of  the  notice  to  the 
morning  of  March  23  when  Frledlander  in- 
spected the  meal  In  the  car  was"  a  reason- 
able time  within  which  to  inspect  and  nnload 
same.  If  the  morning  of  March  23  be,  as 
foimd  by  the  court,  a  reasonable  time  In  the 
common  course  of  business  for  S.  Frledlander 
to  take  the  meal  from  the  car  after  notifica- 
tion of  Its  arrival,  then  the  liability  of  ap- 
pellant as  a  carrier  was,  under  the  facts, 
existing  at  the  date  and  time  of  the  damage 
by  the  rain  on  March  22. 

[3,4]  What  constitutes  a  reasonable  time 
for  the  removal  of  goods  by  a  consignee  must, 
of  course,  vary  with  the  circumstances  of 
each  particular  case.  But  when  the  facts 
are  undisputed  the  question  of  what  length 
of  time  is  reasonable  becomes  one  of  law  to 
be  determined  by  the  court  Express  Co.  v. 
Duncan,  193  S.  W.  413 ;  Railway  Co.  v. 
Golden,  211  S.  W.  465.  And  If  in  the  particu- 
lar facts  of  this  case  It  Is  necessary  for  this 
court  to  conclude,  as  a  matter  of  law,  as 
insisted  by  appellant,  and  which  we  do  con- 
clude, that  S.  Frledlander,  situated  In  the 
vicinity  of  the  depot  as  he  was,  did  not  with- 
in a  reasonable  time  after  notice  of  the  ar- 
rival of  the  car  Inspect  and  take  the  meal 
away,  such  finding  would  still  not  relieve  the 
appellant  of  liability  for  the  damage  and  loss 
to  the  meal;  for  appellant  would  neverthe- 
less be  liable,  under  the  pleading  and  evi- 
dence, as  a  warehouseman.  The  plaintiff's 
petition  alleged  that— 

"The  agents,  servants,  and  employees  of  the 
Texas  &  Paciiic  Railway  and  International  & 
Great  Northern  Railway,  without  consent  of 
the  plaintiff,  negligently  failed  to  provide  a  safe 
and  adequate  place  for  and  to  use  ordinary  care 
in  holding  and  storing  said  com  meal  pending 
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delivery   of  same   to   the  conaignetn  or  their 
order." 

[8]  The  appellant  on  Its  "throu^"  under- 
taking, as  found  by  the  court,  would  be 
liable,  as  a  matter  of  law,  "until  the  goods 
were  delivered  to  the  consignee  at  the  point 
of  destination."  Articles  711  and  712,  R.  8. 
The  connecting  carrier  would  simply  be  ap- 
pdlant's  agent.  Article  731,  R.  S.  All  the 
damage  through  rain  occurred,  under  the  evi- 
dence, on  March  22,  when  the  appellant's 
liability  as  a  warehouseman,  as  we  conclude, 
had  begun.  And  the  evidence  warrants  the 
finding  of  the  court  that  the  appellant  had  the 
meal  in  a  leaky  car,  and  that  "the  failure  of 
said  railway  company  to  furnUh  a  safe  and 
waterproof  car  was  the  direct  and  proximate 
cause  of  the  Injnry  and  damage  to  the  meal." 
As  a  warehouseman  the  duty  was  upon  ap- 
pellant to  exercise  ordinary  care  to  keep  the 
meal  from  damage,  and  this  duty  was  con- 
tinuing until  the  possession  of  the  meal  was 
properly  taken  from  the  appellant  The  neg- 
lect or  refusal  of  the  consignee  to  take  the 
goods  from  the  car  would  not  relieve  the 
warehouseman  of  the  duty  of  ordinary  care. 
The  penalty  of  the  refusal  or  neglect  of  the 
owner  or  consignee  to  take  possession  of 
property  is,  not  to  lose  the  value  of  the  goods 
because  of  his  own  neglect,  but  to  become 
liable  for  |St»rage  chajgea.  Article  6690, 
Vernon's  Sayles'  Statutes.  The  railway 
company  also  has  the  remedy  provided  In 
article  732,  R.  8. 

We  have  considered  all  the  other  assign- 
ments of  error,  and  think  that  they  should 
be  overruled. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[6]  Plaintiff  In  error  says: 

"As  we  understand  the  opinion  in  this  ease, 
the  conrt  holds  that  the  plaintiff  in  error  is 
liable  as  a  warehouseman.  Article  731  does 
not  make  the  connecting  carrier  the  initial  car- 
rier's agent  except  as  to  the  contract  of  car- 
riage. This  court  has  overruled  its  opinion  in 
T.  &  F.  S.  Ry.  Co.  V.  Twin  City  Products  Com- 
pany, 208  S.  W.  9S9." 

The  two  cases  are  entirely  dissimilar.  The 
holding  In  the  Instant  case  was  only  that 
the  Texas  &  Pacific  Railway  Company  was 
liable,  under  the  facts  as  found  by  the  trial 
court,  for  the  Injury  to  the  goods  as  a  ware- 
houseman. The  trial  court  found  as  a  fact 
that  the  bill  of  lading  Issued  by  the  Texas 
&  Padflc  Railway  Company  was  "a  through 
bUl  of  lading  for  the  same  (the  goods),  the 
railway  company  agreeing  to  oarry  said 
meal  from  Aubrey  to  Tylet  with  reasonable 


dispat«ih  and  to  deliver  the  same  apon  arrival 
at  destination  upon  the  shipper's  order,  noti- 
fying Friedlander."  "This  finding  of  fact" 
as  stated  In  the  orlglMiI  opinion,  "behig 
unassalled  by  appellant,  this  court  would  be 
bound  to  take  the  finding  as  a  fact."  The 
original  opinion  is  entirely  dependent  upon 
this  fact,  so  found  by  the  trial  court,  of  "a 
through  bill  of  lading"  being  the  real  and 
true  contract  of  shipment.  Under  this  find- 
ing of  fact,  then,  the  cmitract  of  "throngli 
shipment"  made  with  the  shipper  ccmtemplst- 
ed  and  required  ttiat  the  Texas  &  Pacific 
Railway  Company,  as  a  carrier,  not  only 
take  the  goods  all  the  way  to  Tyler,  the 
agreed  "place  of  destination,"  but  as  well 
make  "delivery"  there  to  the  consignee.  Hav- 
ing made  such  contract,  the  Texas  &  Padflc 
Railway  Company  would  legally  be  bound  to 
perform  Its  terms.  And  the  liability  of  the 
Texas  &  Pacific  Railway  Company  as  a  com- 
mon carrier,  in  virtue  of  the  contract  of 
"through  shipment"  and  l^e  dnty  Imposed 
thereby  by  law  (article  711)  continued  "from 
the  commencement  of  the  trip"  at  Aubrey  "un- 
til the  goods  are  delivered  to  the  consignee 
at  the  point  of  destination"  at  Tyler.  Though 
this  duty  as  a  common  carrier  is  performed 
In  virtue  of  the  statute  (article  712)  "when 
the  carrier  at  the  point  of  destination  shall 
use  due  diligence  to  notify  the  consignee  and 
the  goods  are  not  taken  by  the  constgnee,"  yet 
such  railway  company  is  not  relieved  of  any 
further  responsibility  for  the  custody  and  pro- 
tection of  the  goods  derived  in  virtue  of  the 
contract  of  transportation  and  of  necessity 
continued  in  its  possesion  by  the  failure  or 
refusal  of  the  consignee  to  take  possession  ot 
the  same.  The  responsibility  of  bailee  or 
"warehouseman"  then  attaches  for  the  cus- 
tody and  protection  of  the  goods.  Article  712. 
That  was  the  relation  of  the  Texas  &  Padfic 
Railway  Company  to  the  goods  in  Its  posses- 
silon  at  the  time  of  the  loss.  As  a  warehouse- 
man after  the  refusal  of  the  consignee  to  take 
the  goods  the  Texas  &  Padflc  Railway  Com- 
pany continued  liable,  In  the  exercise  of  ordi- 
nary care,  for  the  safe-keeping  of  the  goods  In 
its  custody  and  possession ;  and,  if  it  suffered 
them  to  be  damaged  for  want  ot  such  ordi- 
nary care,  as  found  by  the  trial  court,  to  keep 
them  in  a  safe  and  suitable  place,  it  will  be 
liable. 

[7]  The  fact  that  appellant  had  no  depot  or 
warehouse  at  the  place  of  destination  would 
not  relieve  It  of  its  responsibility  as  a  ware- 
houseman. The  appellant  had  the  right  to 
warehouse  the  goods  in  a  car  if,  in  the  exer- 
cise of  ordinary  care,  that  was  a  safe  and 
suitable  place.  Warehouse  Co.  y.  Railway 
Co.,  221  111.  418,  77  N.  E.  675, 

The  motion  ia  overruled. 
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BASKETT  at  al.  V.  CROSSFIELD  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  17, 

1^20.     Behearing  Denied  Mardi  25, 

1921.) 

I.  Ubel  aad  slander  «=>32— Gist  of  action  la 
injury  to  character. 
The  gist  of  an  action  for  libel  la  the  in- 
jnrj  to  the  character. 

2.*Libel  and  slander  «=>  1 6— Writing  Is  libelous 
If  It  subjects  person  to  odium  or  ridloulo,  or 
oMIqny. 

A  writing  is  libelons  when  it  sobjects  the 
person  referred  to  to  odium,  ridicule,  or  tends 
to  subject  him  to  obliqny. 

3.  Libel  and  slander  <3=37(2)— Wonts  not  a»- 
tlonabia.  In  absence  of  special  damages,  un- 
less commission  of  crime  Is  obarged. 

To  render  words  actionable,  unless  special 
damages  are  shown,  they  must  import  that 
the  person  of  whom  they  are  spoken  is  guilty 
of  a  felony  or  aome  crime  of  anch  torpitude  as 
to  render  him  liable  on  an  indictment. 

4.  Libel  and  slander  «=>54— Truth  a  oompleta 
defense. 

In  an  action  for  Ubel,  the  truth  is  always  a 
complete  defense,  although  the  publication  may 
be  inspired  by  malice  or  in  will,  or  be  libelous 
per  se. 

5.  LIbei  aad  slander  «=34l-J"Prlvlleged  oom- 
■■■ieatlona"  daflnad. 

A  "privileged  communication"  is  one  made 
liy  a  peraon  in  good  faith  without  malice,  and 
not  Tolantarily,  bat  in  answer  to  an  inquiry  and 
in  the  reasonable  protection  of  his  own  interest 
or  performance  of  a  duty  to  society  in  the  be- 
lief that  the  communication  is  true,  with  rea- 
sonable or  probable  grounds  for  the  suspicion, 
and  in  answer  to  an  inquiry  must  not  go  fur- 
ther than  to  trdy  state  the  facts  upon  which 
the  suapjdon  is  grounded,  and  to  satisfy  the 
inquirer  that  there  was  reason  for  the  sus- 
picion. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Priv- 
ileged Oommunication.] 

6.  Libel  and  slander  <3=>I0I(4)— No  presump- 
tion of  malice  where  communication  Is  priv- 
ileged. 

In  the  case  of  a  privileged  communication, 
there  is  no  prima  facie  presumption  of  malice. 

7.  Libel  aad  slander  <8e94I,  51(1)— "Quallfled- 
ly  privileged  oommunication"  actionable  if 
falsehood  and  malice  affirmatively  shown. 

A  qnalifiedly  privileged  communication  takes 
place  when  the  circumstances  are  held  to  pre- 
dode  any  presumption  of  malice,  but  etill  leave 
the  party  responsible  for  both  falsehood  and 
malice  if  affirmatively  shown. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quali- 
fied Privilege.] 

8.  Libel  and  slander  «s>4 1— "Privileged  oem- 
munlcatlon"  defined. 

Where  a  party  makes  a  communication 
prompted  by  a  duty  owed  either  to  the  public 
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or  to  a  third  i>erson,  or  the  eommnnication  ia 
one  in  which  a  party  has  an  interest  and  is  ' 
made  to  another  with  a  corresponding  interest, 
the  communication  is  privileged  if  made  in  good 
faith  and  without  actual  malice. 

9.  Libel  and  slander  a  i <<(!)— College  presi- 
dent's letters  to  student's  father,  stating  that 
student  had  Indecently  exposed  hie  person, 
not  actionable. 

A  college  president's  letters  to  the  father 
of  a  student  in  reply  to  the  father's  inquiry 
as  to  why  the  student  had  been  expelled  from 
school,  stating  the  student  had  been  indecently 
exposing  hia  person  through  the  window  of 
bis  dormitory  to  the  embarrassment  of  pedes- 
trians on  the  street  passing  the  window,  and 
that  complaints  thereof  had  been  made  and  the 
charges  made  againat  the  boy  confirmed  by  in- 
vestigation by  the  faculty,  htld  not  actionable, 
in  abaeace  of  proof  of  malice. 

10.  Libel  and  slander  «=3l0l  (4)— Plaintiff  has 
burden  of  showing  malice  on  defendanfa 
plea  of  privileged  oommunioatlons. 

In  student's  action  against  college  presi- 
dent for  libel,  based  on  letters  to  student's  fa- 
ther atating  that  the  student  had  been  inde- 
centiy  exposing  his  person,  in  which  the  presi- 
dent daimfd  that  the  letters  were  privileged 
communications,  the  burden  of  showing  malice 
was  on  the  student. 

11.  Appeal  and  error  «=»I4(4)— No  cross-ap- 
peal, III  absence  of  motion  for  new  trial. 

Cross-appeal  cannot  be  taken  in  common- 
law  action  by  a  party  who  has  not  filed  a  mo- 
tion for  new  trial  in  the  court  below. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Oscar  R.  Baskett  and  another 
against  R.  H.  Crossfield  and  another.  From 
judgment  for  plaintiffs  against  the  named 
defeodant,  giving  him  Insufficient  relief, 
plaintiffs  appeal,  and  named  defendant  cross- 
appeals.    Affirmed. 

Henson  &  Taylor  and  Vance  &  Hellbron- 
ner,  all  of  Henderson,  for  appellants. 

Yeaman  &  Teaman  and  John  C.  Worsham, 
all  of  Henderson,  for  appellee. 

SAMPSON,  J.  Transylvania  University 
is  a  coeducational  Institution  regularly  in- 
corporated, with  a  board  of  trustees,  located 
at  Lexington,  Ky.,  and  B.  H.  Crossfield  la 
and  baa  been  for  several  years  its  president 
Appellant  Oscar  R.  Baskett  matriculated  as 
a  student  in  the  University  In  September, 
1918,  and  with  another  young  man  from 
Henderson  was  assigned  to  a  room  on  the 
second  floor  of  a  boys'  dormitory  on  the 
campus,  facing  one  of  the  principal  thor- 
oughfares of  the  city  of  Lexington.  One  or 
more  windows  of  the  room  ]oolce4  out  upon 
the  street.  About  two  weeks  after  the  ar- 
rival of  young  Baskett  at  the  university, 
complaint  was  made  to  President  Crossfield 


«=>For  other  cases  see  Bune  topic  and  KBT -NUMBER  In  all  Key-Numbered  Dixesti  asd  Indexes 
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that  he  (Baskett)  had  and  was  then  Inde- 
'  cently  exposing  his  person  at  the  open  win- 
dow of  his  room  In  such  way  as  persons 
traveling  the  street  saw  his  nude  form  and 
were  embarrassed  thereby.  Some  of  the  col- 
lege faculty  Immediately  set  about  to  inyes- 
tlgate  the  chargre,  and  on  entering  Baskett's 
room  found  him  In  an  absolutely  nude  con- 
dition with  the  window  shades  partly  up. 
Baskett  was  directed  to  report  at  the  ofiSce 
of  President  CJrossfleld,  which  he  did  within 
a  short  time  thereafter,  and  an  investigation 
was  had,  resulting  in  President  Crossfleld 
suggesting  to  young  Baskett  that  he  Imme- 
diately withdraw  from  the  school,  and  leave 
on  the  afternoon  train  for  his  home  In  Hen- 
derson. Baskett  called  up  his  mother  over 
the  telephone  and  told  her  that  he  was  leav- 
ing the  school  because  some  women  had  re- 
ported that  he  had  been  exposing  his  person ; 
thereupon  his  mother  called  up  a  member  of 
the  faculty  of  the  university  to  inquire  the 
reason  of  the  exclusion  of  her  son.  That  day 
President  Crossfleld  wrote  the  father  of  Bas- 
kett a  letter.  It  was  dated  October  1st  A 
further  InvestlgntloQ  being  later  made,  Cross- 
fleld again  wrote  the  father  another  letter, 
dated  October  4th,  and  these  two  letters  are 
the  basis  of  an  action  against  the  University 
and  President  Crossfleld  to  recover  damages 
for  libel.    They  read  as  follows : 

"Tranaylvania  CoUege,  I>zington,  Ky., 
"Office  of  the  Ptresident. 

"October  1,  18ia 

"Dear  Mr.  Baskett:  I  am  greatly  grieved 
to  be  put  to  the  necessity  of  asking  your  son 
to  withdraw  from  our  campus.  It  is  always  a 
source  of  great  distress  to  us  to  have  a  case 
of  any  sort  of  discipline.  The  object  of  the 
institution  is  to  train  men  rather  than  to  disci- 
pline them,  but  sometimes  situations  arise  that 
make  it  impossible  for  a  student  to  remain 
upon  the  campus. 

"The  report  came  to  me  yesterday  morning 
that  your  son  had  been  observed  by  a  num- 
ber of  people  indecently  exposing  himself  from 
the  window  of  his  room.  I  think  there  can  be 
no  sort  of  question  as  to  the  act  I  was  per- 
fectly sure  of  my  ground  before  I  called  the 
boy  into  my  office.  He  denied  the  act  very 
stronglj.  However,  in  order  to  save  mortifi- 
cation to  him,  and  possibly  arrest,  for  feeling 
was  running  pretty  high  against  him,  both  on 
the  part  of  students  and  others,  I  told  him 
he  should  withdraw  at  once.  Our  treasurer 
refunded  him  the  money  that  he  paid  with 
the  exception  of  the  proportionate  amount  for 
the  two  weeks.  I  instructed  him  to  see  Mrs. 
Perkins,  and  to  have  her  refund  the  board 
money  he  had  not  used. 

"Assuring  you  of  the  deep  humiliation  that 
it  causes  me  to  be  compelled  to  write  you  in 
this  fashion,  and  hoping  the  boy  may  take 
this  as  a  serious  lesson  for  all  of  bis  life,  and 
develop  into  useful  manhood,  I  am 

"Sincerely  yours,  B.  H.  Crossfleld." 

"Mr.  Thomas  Baskett  724  Center  Street 
Henderson,  Ky." 


"Transylvania  College,  Lexington,  Ky., 
"Office  of  the  President 

"October  4,  191& 

"Dear  Mr.  Baskett:  Mr.  Hall,  of  yobr  com- 
munity, came  to  see  me  night  before  last  and 
he  and  I  talked  over  the  situation,  with  respect 
to  your  son,  at  length.  I  told  him  just  Iiow 
we  felt  about  the  whole  matter  that  it  was  a 
source  of  the  greatest  measure  of  pain  and 
sorrow  to  us  to  be  compelled  to  advise  a  yomi; 
man  to  return  to  his  home,  and  that  we  under- 
took to  act  in  the  place  of  a  parent  to  all 
those  who  come  to  us  for  instruction.  I  told 
Mr.  Hall  that  I  would  come  home,  further 
investigate  the  case,  and  report  the  results. 
I  said  to  him  that  the  evidence  that  your  son 
was  guilty  of  most  serious  misconduct  wui 
overwhelming,  and  that  the  charge  that  he 
had  expottted  himself  from  his  room  window  wis 
positive  and  thoroughly  confirmed.  I  told  him 
that  one  of  the  professors  of  the  college,  who 
was  in  charge  of  the  dormitory  and  the  in- 
spector of  the  dormitory  went  to  the  room 
of  your  son,  and  found  him  lying  upon  the 
bed  in  an  entirely  nude  condition,  the  curtains 
being  sufficiently  raised  to  allow  him  to  be 
seen  from  the  street  I  said,  furthermore,  that 
women,  not  members  of  the  college  commnnitr, 
who  claimed  that  they  had  seen  your  son  in 
a  nude  condition  on  Sunday  and  Monday  morn- 
ing, were  so  indignant  that  it  was  not  really 
wise  for  your  boy  to  remain  on  the  campus, 
and  that  my  advice  to  him  to  go  home  was  as 
much  an  act  of  kindness  to  him  as  a  matter 
of  discipline. 

"I  have  returned  from  Bichmond,  and  have 
gone  into  the  case  again.  I  am  very  sorry  to 
state  that  a  second  investigation  seems  to 
make  the  case  against  your  boy  more  damag- 
ing than  the  first  investigation.  Under  no  cir- 
cumstances would  he  be  permitted  to  live  in 
the  dormitory,  and  Professor  Kuykendall  would 
not  in  any  way  advise  that  he  be  permitted 
to  board  out  in  town.  Every  one  of  us  feels 
that  it  would  not  be  wise  for  the  boy  to  re- 
turn, and  that  his  denying  the  statement  at- 
tested by  so  many  witnesses  makes  him  an  ut- 
terly impossible  student  for  onr  student  body. 

"I  told  Mr.  Hall  that  had  the  boy  manifest- 
ed any  sense  of  shame  and  mortification  and 
penitence  there  would  have  been  no  question 
about  his  having  a  second  chance,  but  that 
coupled  with  the  offense  was  his  utter  disclaim- 
er, and  that  the  kind  thing  to  do  under  the 
circumstances  was  not  to  make  it  a  matter 
of  faculty  action,  nor  to  allow  the  police  to 
take  bold  of  it,  but  to  advise  the  young  man 
in  the  strongest  terms  to  withdraw  immediate- 
ly from  the  campus  and  from  the  city. 

"I  am  exceedingly  sorry,  both  on  the  young 
man's  account  and  that  of  his  mother.  We 
were  in  no  wise  responsible  for  the  occur- 
rence, and  feel  that  the  least  severe  discipline 
possible  has  been  administered.  Had  this  been 
brought  before  the  faculty,  his  expulsion  would 
have  been  practically  certain.  Had  it  gotten 
to  the  officers  of  the  law,  his  arrest  would 
have  been  certain. 

"I  regret  more  than  I  can  tell  you  to  be  put 
under  the  necessity  of  writing  you  the  above 
statement,  but  after  going  into  the  matter  this 
morning  I  find  that  the  evidence  is  even  more 


Digitized  by 


Google 


Ky.) 


BASKETT  ▼.  CBOSSFIELD 

(M8  B.W.) 


675 


d&magiBg  than  tbe  statements  as  they  eame^  facts  upon  which  the  snspldon  was  gronnded. 


to   me  last  Monday. 

"It  is  my  sincerest  hope  that  the  young  man 
"w^Il  leam  the  lesson  that  he  may  develop  into 
a.  usefnl  and  successful  man  of  the  highest 
type.  We  shall  want  to  help  him  whenever 
possible. 

"Oordially  yonn,  B.  H.  Orossfidd. 

*'Mf.  Tbos.  Baskett,  724  Center  Street,  Hen- 
derson. Ky." 

The  answer  contained  a  plea  averring  (1) 
tlae  troth  of  the  statements  contained  in  the 
t^^o  letters;  (2)  a  statement  of  facts  showing 
tlie  communications  privileged.  On  a  trial 
the  Jury  returned  a  verdict 'for  the  univer- 
sity, and  found  for  the  plaintiff  Baskett  the 
Bom  of  $100  against  the  defendant  and  appel- 
lee Crossfield.  The  case  was  tried  in  tbe 
Henderson  circuit  court,  and  the  ai4>eal  by 
Baskett  is  from  that  court  Crossfield  pros- 
ecuted a  cross-appeal. 

"Without  reviewing  the  evidence  at  great 
length,  it  wlU  be  suffldott  to  say  th«t  there 
'was  such  conflict  in  It  as  would  have  war- 
ranted the  trial  court  In  submitting  the  case 
to  the  Jury  on  the  question  of  whether  the 
young  man  did  or  did  not  indecently  expose 
Ills  person  from  a  window  of  his  room.  But 
•we  have,  for  reasons  "hereinafter  pofnted  out 
reached  the  conclusion  that  the  Judgment  in 
so  far  as  it  affects  the  university  miist  be 
affirmed  and  reversed  on  the  cross-appeal. 

[1]  The  gist  of  an  action  for  libel  Is  tbe 
Injury  to  the  character.  Foster-Milburn  Co. 
T.  Chlnn,  134  Ky.  424,  120  S.  W.  364,  34  L.  B. 
A.  (N.  8.)  1187,  135  Am.  St.  Rep.  417. 

[2]  A  writing  is  libelous  If  It  subjects  the 
person  referred  to  to  odium  or  ridicule  or 
tends  to  subject  him  to  obloquy.  Kentucky 
Journal  Pub.  Co.  v.  Brock,  140  Ky.  873,  131 
S.  W.  1. 

[3]  To  render  words  actionable,  unless  spe- 
cial damages  are  shown,  they  must  import 
that  the  person  to  whom  they  are  spoken  is 
guilty  of  a  felony,  or  some  crime  of  such 
turpitude  as  to  render  him  Mable  on  an  in- 
dictment   Tharp  v.  Nolan,  119  Ky.  870. 

[4]  In  an  action  for  libel  the  truth  is  al- 
ways a  complete  defense,  although  the  pub- 
lication may  be  Inspired  by  malice  or  an  ill 
will  and  be  libelous  per  se.  Herald  Publish- 
ing Co.  V.  Feltner,  158  Ky.  35,  164  S.  W.  370. 
[B]  If  a  communication  come  within  the 
class  denominated  absolute  privileged  or 
qualifledly  privileged,  no  recovery  can  be 
had.  Privileged  communications  are  divided 
and  defined  as  follows: 

"(1)  That  the  communication  was  made  by 
the  defendant  in  good  faith,  without  malice, 
not  voluntarily,  but  in  answer  to  an  inquiry, 
and  in  the  reasonable  protection  of  IiIb  own 
interest  or  performance  of  a  duty  to  society; 
(2)  that  the  defendant  must  honestly  believe 
the  communication  to  be  true;  (3)  there 
must  have  been  reasonable  or  probable  grounds 
known  to  him  for  the  suspicion;  (4)  that  the 
communication,  if  made  in  answer  to  an  inquiry, 
most  not  go  further  than  to  truly  state  the 


and   to  satisfy  tbe  inquirer  that  there  were 
reasons  for  the  suspicion." 

Under  that  definition,  not  only  must  the 
communication  be  made  In  good  faith,  with- 
out malice,  upon  reasonable  grounds  and  in 
answer  to  an  inquiry,  but  in  addition  thereto 
it  must  be  made  by  the  defendant  either  in 
the  protection  of  bis  own  Interest  or  the  per- 
formance of  a  duty  to  society.  Felt^  v.  Fel- 
ty,  164  Ky  355,  175  S.  W.  643. 

[S]  A  privileged  communication  has  been 
defined  tn  one  made  upon  a  proper  occasion, 
from  a  proper  motive.  In  a  proper  manner, 
and  based  upon  reasonable  or  probable  cause. 
In  such  cases  there  is  no  prima  facie  pre- 
sumption of  malice  from  the  publication. 
There  must  be  some  evidence  beyond  the 
mere  fact  of  publication.  -  Browning  v.  Com- 
monwealth, 116  Ky.  286,  76  S.  W.  19. 

[7]  A  quallfiedly  privileged  communication 
takes  place  when  the  circumstances  are  held 
to  preclude  any  presumptions  of  malice,  but 
still  leave  the  party  responsible  for  both 
falsehood  and  malice  if  afiSrmatively  shown. 

[8]  Where  a  party  makes  a  communication 
and  such  a  communication  is  prompted  by  a 
duty  owed  either  to  the  public  or  to  a  third 
party,  or  the  communication  Is  one  in  which 
the  party  has  an  interest  and  is  made  to  an- 
other having  a  corresponding  interest  the 
communication  Is  privileged  If  made  In  good 
faith  and  without  actual  malice.  25  Cyc. 
385;  Sullivan  v.  Strathan-Hutton-Evans 
Commission  Co.,  152  Mo.  268,  53  S.  W.  912, 
47  L.  R.  A.  859 ;  Nix  v.  Caldwell,  81  Ky.  293, 
50  Am.  Rep.  163;  Baker  v.  Clark,  186  Ky. 
816,  218  S.  W.  280. 

The  sole  Inquiry  necessary  for  us  to  con- 
sider on  this  appeal  is.  Were  the  two  letters 
of  which  complaint  Is  made  privileged  or 
qualifledly  privileged  conanunications?  If 
they  were,  no  action  for  libel  Is  maintaina- 
ble by  Baskett;  if  they  were  not,  or  if  the 
letters  were  only  qualifledly  privileged  and 
there  was  actual  malice  on  the  part  of 
President  Crossfldd,  .then  the  defendants 
were  liable. 

[9-11]  What  was  the  duty  of  President 
Crossfield  to  the  father  of  young  Baskett 
under  all  the  drcnmstances  as  they  existed 
on  October  1  and  4,  1918,  at  the  date  of  the 
writing  of  the  two  letters?  The  president 
of  the  school  was  in  loco  parentis  to  young 
Baskett  as  a  student  There  was  a  relation 
of  trust  and  confidence  between  the  two  and 
between  the  president  of  the  school  and  the 
father  of  the  pupil ;  and  the  pre^dent  of  the 
school,  being  In  charge  of  the  student  body, 
owed  a  duty  to  the  father  and  family  of 
young  Baskett  which  he  could  not  discharge 
except  by  faithfully,  fully,  and  accurately  re- 
porting to  the  father  and  family  the  progress 
and  deportment  of  the  student  In  the  per- 
formance of  this  duty  the  president  of  the 
university  had  the  right  to  act  write,  and 
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eay  of  and  concerning  the  dismisaed  student 
what  a  reasonably  prudent  and  considerate 
official  of  a  college  would  under  like  circum- 
stances hare  done  and  said.  If  he  had 
done  and  said  less  than  Is  shown  by  the 
letters,  he  would  have  been  remiss  the  duty; 
If  he  had  done  more,  he  would  have  subject- 
ed himself  to  the  charge  of  being  actuated 
hy  malice.  In  this  case  Dr.  Crossfield  ap- 
pears to  have  done  only  what  his  duty  re- 
quired of  him.  He  gently  and  rather  apolo- 
getically wrote  and  sent  to  the  fitther  of  the 
student  the  two  letters  of  which  complaint  Is 
made.  That  these  letters  were  written  In 
the  utmost  good  faith  and  for  the  good  of 
the  father  and  the  dismissed  stndent  is  be- 
yond cavil.  There  Is  a  total  absence  of  evi- 
dence tending  in  the  slightest  degree  to  show 
malice  on  the  part  of  President  Crossfield 
towards  young  Baskett  or  his  father.  They 
were  not  even  acquainted,  and  the  president 
did  not  know  the  boy  by  sight,  for  he  had 
only  been  In  the  school  two  weeks,  and  there 
was  a  large  numb^  of  stndents  in  attend- 
ance on  the  school.  Under  the  state  of 
pleadings — the  answer  pleading  privileged 
communications — the  bnrden  was  upon  the 
plaintiff  Baskett  to  show  actual  malice  on 
the  part  of  President  Crossfield  and  the  Uni- 
versity, which  he  was  unable  to  do.  In  so 
failing  he  surrendered  his  right  of  recovery, 
and  the  trial  court  should  have  sustained 
both  the  motion  of  the  university  and  Presi- 
dent Crossfield  for  a  directed  verdict  In 
their  favor,  made  at  the  conclusion  of  all 
the  evidence.  Had  President  Crossfield,  aft- 
er hearing  the  complaint  against  young 
Baskett  ^d  the  evidence  in  support  thereof, 
failed  to  communicate  these  facts  to  the 
father'  of  young  Baskett,  be  would  not  have 
been  worthy  of  the  presidency  of  a  great 
educational  Institution.  Having  acted  In  the 
line  of  his  duty  both  to  the  school  and  com- 
munity, young  Baskett,  and  his  father,  he  as 
well  as  the  university  are  blameless,  and  no 
recovery  can  be  had  by  Baskett.  President 
Crossfield  has  entered  a  motion  In  this  court 
for  a  cross-api>eal,  but  be  cannot  have  such 
relief  In  a  common-law  action,  unless  he  had 
filed  motion  and  grounds  for  a  new  trial  in 
the  court  below. 

For  the  reasons  Indicated  the  Judgment  la 
afBrmed. 

Judgment  affirmed. 


HUQHES  V.  EISON  et  al, 

(Court  of  Appeals  of  Kentucky.    Jan.  11, 1921.' 
Rehearing  Denied  March  15,  1021.) 

i.  Highways  <@s>l22— Later  constitutional  pro- 
vision aa  to  taxation  held  to  prevail. 
If  there  be  a  conflict  between  the  terms 
of  Const.  {{  157,  157a,  limiting  taxation,  the 
latter  must  prevail. 


2.  Highways  «s>i22— 4.afar  eonstitiitleaal  pre- 
vision held  only  to  enlarge  and  extend  fermer. 

Const.  §  157a,  only  enlarges  and  extends 
section  167,  and  does  not  conflict  with  it. 

3.  Highways  «=>  1 22— Statute  relating  to  vote 
on  rate  of  taxation  valid. 

Kj.  St.  Snpp.  {  4307bl,  requiring  both 
rate  of  taxation  and  incurring  of  indebtedness 
by  the  county  to  be  submitted  to  the  voten 
for  their  approval,  is  not  invalid  aa  being  in 
conflict  with  Const.  |  167a,  requiring  the  vote 
to  be  taken  on  the  amount  of  the  Indebtedneai 
to  be  hicurred,  and  not  on  the  rate  of  taxation 
to  be  levied. 

4.  Coontlas  «=3l50(l) —Indebtedness  allowsd 
to  oounty  limited  to  ovrrent  Income. 

By  Const.  |f  167,  167a,  the  amount  of  in- 
debtedness which  a  county  may  incur  in  any 
given  year  is  limited  and  in  the  same  measure 
controlled  by  the  amount  of  its  current  income 
and  revenue,  and  as  the  county's  income  in- 
creases, its  indebtedness  may  increase. 

5.  Highways  <»=»I27(I)— "ladeMotfness''  eon- 
templated  by  Constltatlon  and  statvto  ■sod 
not  exist  before  levy  of  taxes. 

Indebtedness,  contemplated  by  Gonst.  I 
167a,  and  Ky.  St  Snpp.  §  4307bl,  to  anthoriie 
the  vote  for  levy  and  collection  of  a  tax  for 
special  road  purposes,  is  such  as  the  county  or 
its  fiscal  agents  may  in  good  faith  propose 
or  contemplate,  and  not  an  actual  existing  in- 
debtedness. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indebted 
— Indebtedness.] 

6.  Highways  «s»  1 25— Sotting  asido  portloa  of 
regular  levy  Immaterial  as  to  aathority  to 
levy  special  road  tax. 

The  fact  that  the  fiscal  court  made  its  reg- 
ular levy  for  county  purposes,  and  set  aside 
some  of  it  for  road  purposes,  did  not  affect  au- 
thority to  levy  a  special  road  tax,  which  was 
intended  to  be  supplemental  to  that  fund,  under 
Const.  §  157a,  and  I^.  St.  Supp.  f  4307bl. 

7.  Highways  «=3l3.— Speeial  road  tax  eannot 
be  used  for  any  other  purpose. 

A  special  road  tax,  voted  for  and  collected 
under  Const.  {  167a,  and  Ky.  St.  Supp.  { 
4037bl,  cannot  be  appropriated  to  any  other 
use  than  that  for  which  voted. 

Appeal    from    Olrcoit    Coori;    LiTingstOD 

Oounty. 

Proceeding  by  0.  K.  Eison  and  others 
against  E.  F.  Hughes,  Sheriff  of  Livingston 
Oounty,  to  recover  a  road  tax  collected. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Eeversed. 

O.  H.  Wilson  and  J.  B.  Wells,  both  of 
Smithland,  for  appellant. 

Chas.  l^erguson,  of  Smithland,  tor  appel- 
lees. 

SAMPSON,  J.  On  AprU  6,  1918,  the  voter* 
of  Livingston  connty  had  submitted  to  tliem 
by  the  fiscal  court  of  that  county  the  toh 
lowing  question: 


«s>For  otber  caaea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlseats  and  Indezaa 
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"Will  we  vote  a  property  tax  in  Baid  county 
for  the  period  of  ten  years  at  the  rate  of  20 
cents  on  each  one  hundred  dollars  worth  of 
property  in  said  county  subject  to  local^  taxa- 
tion, the  game  to  be  used  and  applied  for  the 
improvement  and  construction  of  public  roads 
and  bridges  of  this  county." 

Tbe  proposition  carried,  and  very  so<n 
thereafter  the  fiscal  court  entered  an  order 
levying  a  tax  of  20  cents  on  the  $100  worth 
of  property  subject  to  taxation  In  Livingston 
cotinty. 

The. sheriff,  who  Is  appellant  herein,  col- 
lected the  tax  for  1918,  and  also  for  1919, 
amonntlng  In,  the  aggregate  for  the  two 
years  to  more  than  $16,000.  This  proceeding 
in  equity  was  commenced  on  August  12, 1920, 
in  the  Livingston  circuit  court  by  O.  K.  Elson 
and  wife,  Mrs.  Lee  A.  Eison,  and  the  com- 
monwealth of  Kentucky  for  the  use  and 
benefit  of  all  the  taxpayers  of  Livlngstmi 
county  against  B.  F.  Hughes,  sheriff  of  that 
covmty,  to  recover  all  the  money  collected 
by  the  sheriff  under  and  by  virtue  of  the 
special  20  cent  road  tax  voted  by  the  people. 
The  answer  of  the  sheriff  relied  for  justlflca- 
tlon  of  the  tax  upon  the  authority  granted 
by  sectl<n  157a  of  the  CJonstltutlon  of  Ken- 
tucky, and  the  legislation  had  thereunder, 
which  is  section  4307bl,  Kentucky  Statutes, 
but  a  general  demurrer  to  the  answer  was 
sustained  by  the  trial  court,  and,  the  sheriff 
falling  to  plead- farther,  Judgment  was  enter- 
ed for  the  plaintiffs,  appellees  here,  directing 
the  sheriff  to  turn  over  the  entire  fund  of 
$10,263.47  to  the  master  commissioner  to  be 
by  him  repaid  to  the  taxpayers  of  the  coun- 
ty, after  certain  costs  and  attorneys'  fees 
were  first  paid  ont  of  it   Tbe  sheriff  appeals. 

The  amellees,  plaintiffs  below,  insist  that 
an  indebtedness  on  the  part  of  the  county 
at  the  time  of  the  levy  of  the  Special  Road 
Tax,  if  not  at  the  time  of  the  submission  of 
the  question  to  the  voters,  was  a  prerequisite 
to  the  right  of  the  county  to  levy  or  collect 
such  a  tax  under  157a  of  our  Ckmstitution 
and  section  4807bl,  Kentudcy  Statutes,  and 
it  is  admitted  that  the  coimly  of  Livingst<Mi 
had  no  bonded  Indebtedness  or  other  out- 
standing obligations,  but,  on  the  contrary, 
the  coonty  had  a  surplus  In  Its  road  fund 
both  before  and  at  the  time  of  the  levy  and 
collection  of  the  special  road  tax  sought  to 
be  recovered  by  the  taxpayers.  So  if  an 
existing  Indebtedness  Is  a  prerequisite  to  the 
right  of  the  fiscal  court  to  make  such  lery 
and  ccdlectlon,  then  the  taxpayers  ore  en- 
titled to  reclaim  the  money  iiald  in  by  them, 
for  no  such  indebtedness  existed. 

Section  157  of  our  Oonstitotlon  limits  the 
tax  rate  o>f  ooimtles  to  50  cents  on  the 
$100  worth  of  taxable  property  of  the  coun- 
ty subject  to  local  taxation,  with  the  pro- 
viso tlut  in  case  of  necessity  to  enable  the 
county  to  create  a  fund  to  pay  the  interest 
on  and  provide  a  sinking  fund  to  extinguish 
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I  an  indebtedness  existing  at  th«  time  of  tb» 
I  adoption  of  the  present  Constitution  such 
j  rate  may  be  increased.  It  further  provides 
I  that  no  county  shall  be  authorized  or  per- 
mitted to  become  indebted.  In  any  manner  or 
for  any  pnrpose,  to  an  amount  in  e-Kcess  of 
the  income  and  revenue  of  the  county  for 
I  that  year,  without  the  assent  of  two-thirds 
of  tlie'voters  of  the  county  voting  at  an  elefr 
tion  to  be  h^d  for  that  purpose.  Section 
157a  of  our  Constltutlan  Is  an  amendment  to 
our  fundamental  law,  and  was  adopted  by  a 
vote  of  the  people  in  1909.  Under  it  any 
county  may  be  permitted  to  incur  an  indebt- 
edness in  any  amount  fixed  by  the  county, 
not  in  excess  of  five  per  centiun  of  ths 
value  ot  the  taxable  property  therein,  for 
public  road  purposes,  provided  said  addition- 
al indebtedness  la  submlt^ted  to  the  voters  of 
die  county  for  their  ratification  or  rejection 
at  a  q;)ecial  election  held  for  that  purpose, 
and  when  any  sudi  indebtedness  la  incurred 
by  any  county  said  ooimty  may  levy,  in  ad- 
dition to  tbe  tax  rate  allowed  under  section 
167  of  tbe  Constitution,  an  amount  not  ex- 
ceeding 20  cents  on  the  $100  of  assessed  val- 
uation of  said  county  for  the  pnrpose  of 
paying  the  interest  on  said  Indebtedness  and 
providing  a  sinking  fund  for  the  paym^it  of 
said  indebtedness. 

[I]  If  there  be  a  conflict  between  the  terms 
of  sections  157  and  167a  of  our  Constitution 
the  lattor,  as  we  have  written,  must  prevail. 
Gatton  V.  Tiscal  Court,  169  Ey.  426,  184  S. 
W.  1. 

So  reading  the  two  sections  of  the  Con- 
stitution together,  the  tax  rate  of  a  county 
for  all  but  school  purposes  shall  not  ex- 
ceed, at  any  time,  50  cents  on  the  $100,  ex- 
cept a  county  may  for  public  road  purposes, 
and  to  meet  a  proposed  indebtedness  for 
that  purpose,  levy  in  additional  to  the  rate 
allowed  by  section  157  an  amount  not  to 
exceed  20  cents  (»  the  $100  valuation, 

[2,  3]  The  rate  of  taxation  of  a  county  as 
originally  fixed  by  secti<Mi  157  of  our  Con- 
stitution contained  only  one  exception  to  its 
limitations,  schools.  For  school  purposes  a 
greater  rate  than  50  cents  on  the  $100  valua- 
tion of  the  property  of  the  county  was  allow- 
able. When  we  amended  the  Constitution  by 
adding  section  157a,  we  wrote  into  the  ex- 
ception in  favor  of  schools  In  section  157 
thereof  the  word  "roads,"  so  that  section  as 
amended  could  be  read: 

"The  tax  rate  of  *  *  •  counties,  for  other 
than  school  and  road  purposes  shall  not  at 
any  time  •  •  •  exceed  •  •  •  fifty  cents 
on  tbe  one  hmidred  doBars  of  taxable  prop- 
erty in  tbe  county." 

So  read,  section  157a  beomnes,  in  effect, 
a  part  of  157,  and  there  is  no  conflict  Tlie 
amendment  section  157a,  only  enlarges  and 
extends  section  157.  The  provision  In  sec- 
tion 157a,  "any  connty  may  be  permitted  ta 
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Incur  an  Indebtedness  In  any  amoont  fixed 
by  the  county,  not  In  excess  of  five  per  cent- 
um of  the  value  of  the  taxable  property 
therein,  for  public  road  purposes  In  said 
county,  provided  said  additional  indebted- 
ness is  submitted  to  tbe  voters  of  the  coun- 
ty for  ♦  •  •  ratification  or  rejectlMi  at 
a  special  election  held  for  said  purpose," 
harmonizes  perfectly  with  the  provisions  of 
section  157,  when  read  as  above  suggested. 
It  will  be  observed  that  section  157a  requires 
tbe  vote  to  be  taken  on  the  amoimt  of  the 
indebtedness  to  be  Incurred  and  not  on  the 
rate  of  taxation  to  be  levied,  while  section 
4307bl  of  the  statutes  enacted  in  pursuance 
thereof  required  both  the  rate  of  taxation 
and  the  incurring  of  the  Indebtedness  to  be 
submitted  to  the  voters  for  their  approval. 
This  does  not  in  any  way  affect  the  validity 
of  the  statute,  for  It  does  not  conflict  with 
the  constitutional  requirements,  but  only 
goes  one  step  farther,  and  requires  the  fiscal 
court  to  take  the  people  Into  its  full  con- 
fidence, and  let  them  know  the  maximum 
rate  of  taxation  whldi  will  be  fixed,  and  the 
numbfiE  of  years  It  shall  run,  to  meet  the 
proposed  Indebtedness,  and  is  a  wise  provi- 
sion. 

In  tbe  case  of  Collier  v.  Bonrbon  Fiscal 
Court,  188  Ky.  491,  223  S.  W.  148,  we  held 
section  4307b  constitutional   and  valid. 

mie  question  submitted  to  the  voters  of 
Livingston  county  at  the  special  election  held 
April  6, 1918,  embraced  both  the  right  of  the 
county  to  incur  the  indebtedness  and  to  lay 
a  levy  of  20  cents  on  the  $100  valuation  for 
a  period  of  10  years,  thus  complying  with' 
tho  constitutional  provision  and  tbe  require- 
ments of  the  statutes. 

[4]  By  tbe  terms  of  157  of  the  OonsMtntlon 
no  Indebtedness  in  excess  of  the  income  and 
revenue  of  the  county  for  the  current  year 
is  authorized  or  permitted.  Tiie  provision 
la  not  changed  by  tbe  amendment  157a,  but 
is  now  in  full  force  and  effect  It  will  thus 
be  seen  that  the  amount  of  the  Indebtedness 
which  a  county  may  incur  in  any  given  year 
is  limited  and  in  the  same  measnre  controlled 
by  the  amount  of  its  current  income  and  rev- 
enue. As  its  income  increases  its  indebted- 
ness may  Increase.  Tbe  Increase  of  tbe  latr 
ter  is  dependent  upon  the  increase  of  the 
former. 

[S]  A  county  could  not  therefore  incur  an 
indebtedness  such  as  that  proposed  by  Liv- 
ingston county  without  submitting  the  propo- 
sition to  the  voters  of  the  county  for  their 
approval  or  rejection.  It  was  therefore  im- 
possible for  the  county  of  Livingston  to  have 
had  an  existing  Indebtedness  of  the  nature 
proposed,  at  the  time  of  the  special  electlcm 
or  at  any  time  before  Its  income  and  rev-" 
enue  bad  been  so  Increased  as  to  allow  such 
increase  in  Indebtedness,  otherwise  a  vote 
would  not  be  necessary.  An  Indebtedness 
otherwise  incurred  would,  according  to  the  i 


plain  terms  of  section  187  of  tbe  Constlta- 
tion,  have  been  void  and  unenforceable  by 
the  creditors  of  the  coimty,  wbicb  would  be 
In  effect  no  Indebtedness  at  alL  Thus,  those 
who  insist  that  a  pre-existing  indebtedness 
la  necessary  to  give  the  right  to  lay  such  tax 
reason  in  a  circle.  We,  therefore,  conclude 
that  the  Indebtedness  contemplated  by  the 
Oonstituticm  and  statute  to  authorize  the 
levy  and  collection  of  the  tax  is  such  as  the 
county  <»*  its  fiscal  agents  may  in  good  faith 
propose  or  contemplate  and  not  an  actual  ex- 
isting indebtedness.  This  construction  of  the 
statutes  4307b  and  its  subsections  appears 
well-nigh  irresistible.  To  hold  that  the  In- 
debtedness must  be  existant  at  the  time  of 
the  8nbmissl(Hi  of  the  question  of  voting 
a  special  road  tax  would  be  to  render  the 
whole  amendment  to  the  Constitution  and 
the  statute  a  nullity,  because  self-destructive. 
As  there  can  bie  no  Indebtedness  under  157 
In  excess  of  the  income  of  the  county  for 
the  current  year  and  the  Income  cannot  be 
Increased  except  by  a  special  road  tax  vote. 
It  necessarily  follows  that  no  actual  exist- 
ing indebtedness  is  required,  but  only  a  Kood- 
faith  purpose  to  undertake  and  accomidlsh 
spedfled  road  and  bridge  constructioii  or 
improvement,  in  order  to  warrant  the  submis- 
sion of  the  question  of  whether  a  tax  shall 
be  levied  and  the  levying  of  the  tax  if  ap- 
proved by  the  people.  We  so  held,  in  effect, 
in  the  case  of  Oollier  v.  Bourbon  fiscal 
Court,  supra.  For  in  that  case  tbe  20  cent 
tax  levied  toe  road  purposes  was  divided 
into  two  funds ;  one  of  four  cents  to  go  to 
pay  the  Interest  on  and  create  a  sinking  fund 
for  tbe  extinction  of  tbe  bonded  indebtedness 
of  tbe  county  voted  on  the  same  day  tbe  20 
cent  road  tax  was  submitted  to  the  people, 
the  other  16  cents  was  set  aside  for  the 
purpose  of  improving  and  constructing  roads 
and  bridges  of  that  county,  which  was  not 
in  fact  an  existing  indebtedness,  but  only 
a  good-faith  proposed  Indebtedness.  It  was 
held  that  the  fund  thus  created  could  be 
held  and  spent  by  tbe  county  annually  to 
build  or  Improve  its  roads  or  bridgesL  The 
16  cents  of  the  Bourbon  county  fund  was  in 
exactly  the  same  attitude  as  the  20  cent 
road  tax  of  Livingston  county  whidi  is  now 
before  us. 

[6]  It  Is  not  at  aU  material  that  the  fiscal 
court  may  have  laid  Its  regular  levy  for 
county  purposes  and  set  aside  some  of  this 
for  road  purposes.  The  special  road  tax 
was  Intended  to  be  and  is  supplemental  of 
that  fund. 

[7]  When  the  fiscal  court  by  proper  order 
embarked  on  a  tHOgram  of  road  building 
and  Invoked  state  aid  for  that  purpose  as 
is  prescribed  by  law,  and  designated  certain 
roads  for  constniction  or  Improvement  with 
the  funds  derived  from  the  special  road  tax, 
the  requisite  of  indebtedness  was  fulfilled. 
The  funds  so  raised  cannot  be  awroprlated 
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to  any  other  use  than  that  for  which  they 
were  voted,  and  If  the  fiscal  court  should 
attempt  so  to  do  a  court  of  equity  will  grant 
such  tnJunctlTe  remedy  as  will  prevent  the 
division  of  the  funds. 

VoT  these  reasons  the  demurrer  to  the  an- 
sn'er  of  the  sheriff  should  have  been  over- 
ruled. 

The  Judgment  is  therefore  reversed  for 
proceedings  consistent  with  the  views  here- 
in expresad. 


WHITE   GROCERY   CO. 
•t  aL 


at  al.  V.  MOORE 


MOORE  et  al.  V.  SNYDER. 

(Court  of  Appeals  of  Kratnek;.    March  1, 
1921.) 

1.  Appeal  and  error  «=»6I— No  appellate  Ja- 
risdiction  la  case  of  two  notes  to  different 
plaintiffs,  where  each  note  under  $200. 

Under  Ky.  St.  }  960,  llmitiiig  the  jnrisdic- 
tion  of  the  Court  of  Appeals  to  cases  wliere 
the  amonnt  in  controversy,  exclusive  of  Inter- 
est and  costs,  is  as  much  as  $200,  unless  a 
statntoiy  lien,  etc.,  is  involved,  the  Court  of 
Appeals  has  no  jurisdiction  of  appeals  by  plain- 
tiffs, soing  to  enforce  the  hea  of  a  mortgage 
given  to  secnre  two  notes,  one  to  one  of  them 
for  $168.95,  the  other  note  to  the  other  plaintiff 
for  $107.62;  the  claim  of  each  being  separate 
and  distinct,  the  right  to  enforce  a  statutory 
lien  not  being  involved,  and  the  mortgage  be- 
ing a  mere  contract  hen. 

2.  Reformation  of  Inatrnmeata  «=>29— Original 
sellers,  who  by  mistake  assumed   mortgage, 

'  not  entitled  to  reformation  as  against  good- 
falth  purchaser  of  subsequent  Men  note. 
Where  land  subject  to  mortgage  was  sold, 
the  deed  to  the  purchaser  by  mistalce  contain- 
ing an  assumption  of  the  mortgage  by  the  gran- 
tors, and  the  purchaser  sold  to  others,  who 
gave  lien  notes,  one  of  which  the  purchaser 
sold  to  a  party  who  purchased  and  paid  for 
it  without  any  notice  of  the  alleged  mistalie  in 
the  deed,  be  was  a  bona  fide  purchaser,  and 
the  original  sellers  of  the  property,  whose  deed 
by  mistake  contained  the  assumption  of  mort- 
gage by  them,  are  not  entitled  to  luive  the 
deed  reformed  as  against  him. 

3.  Husband  and  wife  «=» 1 69 (2)— Mortgage  by 
married  wemaa,  in  which  husband  did  not 
unito,  void. 

Under  Kj.  St.  {  600,  a  mortgage  executed 
by  a  married  woman,  in  which  her  husband 
did  not  unite,  was  void. 

Appeal  fr<«n  Circuit  Court,  Whitley 
County. 

Suit  by  the  White  Grocery  Company  and 
the  Harden  Creekmore  Company  against 
Elizabeth  Moore  and  others,  wherein  Garrett 
Snyder  and  others  were  made  parties.  From 
a  Judgment  dismissing  plaintiffs'  petition  and 
cross-petitions  filed  by  Elizabeth  Moore  and 


others,  plaintiffs  and  defendants  Hillzabeth 
Moore  and  others  pray  appeals.  Appeals 
prayed  by  plaintiffs  denied,  and  Judgment  as 
to  them  affirmed.  Appeals  prayed  by  Eliza- 
beth Moore  and  others  granted,  Judgment  re- 
versed, and  cause  remanded,  with  directions 
to  enter  Judgment  in  conformity  with  the 

3.  B.  Snyder  and  B.  B.  Snyder,  both  of  Wil- 
liamsburg, for  appellant  White  Grocery  Cow 

Hemy  O.  GllUs,  of  WlUlamsburg,  for  ap- 
pellants Moore. 

R.  Lh  Pope,  of  EiMncvllle,  Tenn.,  for  appel- 
lees Peace. 

W.  R.  Snyder,  of  Chattanooga,  Tenn.,  for 
appellee  Snyder. 

OliAY,  J.  On  March  23,  1916,  Elizabeth 
Moore,  wife  of  Charles  M.  Moore,  executed 
and  delivered  to  the  White  Grocery  Company 
and  the  Harden  Creekmore  Company  a  mort- 
gage on  certain  property  in  Whitley  county 
to  secure  two  notes,  one  to  the  White  Grocery 
Company  for  $168.95,  and  the  other  to  the 
Harden  Creekmore  Compai>y  for  $107.62; 
each  bearing  the  same  date  as  the  mortgage 
and  payable  six  months  from  date^  Her 
husband  did  not  unite  in  the  mortgage.  On 
September  2,  1916,  Elizabeth  Moore  and  hus- 
band sold  and  ccmveyed  the  same  property  to 
Garrett  Snyder  for  the  recited  consideration 
of  $600  cash  In  hand  paid.  The  deed  con- 
tained the  following  provision: 

"Party  of  the  first  part  assumes  a  mortgage 
upon  this  property  in  favor  of  the  White  Gro- 
cery Company  for  $168.95,  and  also  Harden 
Creekmore  Company  for  $107.62." 

On  December  27,  1916,  Garrett  Snyder  and 
wife  sold  the  property  to  J.  E.  Peace  and  S. 
E.  Peace  for  $400  cash  and  a  note  for  $360 
payable  12  months  from  date  and  secured  by 
a  lien  on  the  property.  On  the  face  of  the 
note  was  the  following: 

"Garrett  Snyder  agrees' to  assume  and  pay 
all  mortgages  against  and  of  record  against 
said  property,  and  render  the  said  Peace  harm- 
less on  that  account." 

Thereafter  Garrett  Snyder  transferred  the 
note  of  $350  to  James  Bennett  in  payment 
for  a  house  and  lot  at  High  Cliff,  Tenn.  On 
March  24,  1917,  the  White  Grocery  Company 
and  Harden  Creekmore  Company  brought 
suit  against  Elizabeth  Moore,  Charles  M. 
Moore,  her  husband,  and  L.  F.  Peace  to  en- 
force their  mortigage  lien  on  the  property; 
the  petition  alleging  that  by  deed  of  Sep- 
tember 2,  1916,  Elizabeth  Moore  and  husband 
recognized  and  assumed  the  mortgage  upon 
the  property,  and  that  Charles  M.  Moore,  by 
acknowledgement  of  said  deed,  ratified  the 
mortgage  theretofore  entered  into  by  his 
wife,  and  thereby  created  a  Hen  upon  the 
property  In  favor  of  plaintiffs  for  the  amount 
of    their   indebtedness.     It    further   alleged 
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tliat  Ij.  F.  Peace  liad  retained  In  Ills  hands 
enough  of  the  purchase  price  to  pay  the  In- 
debtedness. A  warning  order  was  issned 
against  Blizabeth  Moore  and  her  husband. 

On  September  22,  1917,  the  deposition  of 
B.  B.  Snyder  was  taken.  Snyder  testified 
that  he  was  present  when  the  notes  and 
mortgage  were  executed;  that  the  agreement 
was  that  Snyder,  the  purdtiaser,  diould  as- 
sume the  payment  of  the  mortgage.  .He  was 
also  present  when  the  deed  from  Oarr^  Sny- 
der and  wife  to  the  Peaces  was  executed,  and 
explained  to  L.  V.  Peace  that  there  was  a 
mortgage  on  the  property,  and  the  note  was 
drawn  In  order  to  protect  the  Peaces  against 
the  mortgage.  On  October  13,  1917,  U  F. 
Peace  answered,  and  stated  that  he  purchas- 
ed the  land  described  in  the  petition  for  J.  B. 
Peace  and  S.  B.  Peace.  At  the  time  of  the 
purchase  he  knew  of  the  mortgage  and  two 
debts.  He  refused  to  pay  the  full  amount  of 
the  purchase  price,  but  executed  the  note, 
with  the  payment  thereof  conditioned  upcn 
the  discbarge  of  the  mortgage  and  all  other 
indebtedness  against  the  property.  On  Oc- 
tober 13, 1917,  L.  F.  Peace  gave  his  deposition 
and  testified  in  accordance  with  his  answer. 

On  October  20,  1917,  plaintiffs  filed  an 
amended  petition,  asking  that  Garrett  Sny- 
der, J.  B.  Peace,  and  S.  B.  Peace  be  made 
parties.  They  further  made  an  affidavit  for 
attachment,  and  agked  a  general  order  of  at^ 
tachment  against  BUzabeth  Moore,  Charles 
Moore,  and  Garrett  Snyder,  and  that  Garrett 
Snyder,  J.  B.  Peace,  and  S.  B.  Peace  be  sum- 
moned to  answer  as  garnishees.  An  order 
of  attachment  was  issued  against  the  Moores, 
and  Snyder  was  summoned  to  answer  as 
garnishee.  A  similar  order  of  attachment 
was  Issued  against  Snyder,  and  J.  B.  Peace 
and  S.  E.  Peace  were  summoned  to  answer 
as  garnishees. 

Thereafter  J.  B.  Peace  and  S.  B.  Peace  filed 
their  joint  and  separate  answer,  setting  up 
the  same  facts  contained  in  the  answer  of  L. 
.  F.  Peace,  and  further  averring  that  they  were 
ready  to  pay  the  balance  of  the  purchase 
money  whenever  the  title  to  the  property  was 
dear. 

On  March  8,  1918,  James  Bennett  filed  his 
petition  to  be  made  a  party.  After  denying 
the  allegations  of  plaintiffs'  petition  and 
amended  petition,  as  well  as  the  grounds  for 
attachment,  he  set  up  the  fact  that  he  pur- 
chased the  $350  note  from  Garrett  Snyder  In 
due  course,  and  paid  therefor  a  valuable  con- 
sideration, to  wit,  a  certain  house  and  lot 
situated  at  High  Cliff,  In  the  state  of  Tennes- 
see, which  house  and  lot  he  conveyed  to  said 
Snyder  or  his  wife.  When  he  sold  and  con- 
veyed said  house  and  lot,  and  took  In  part 
payment  therefor  said  note,  the  defendant 
Garrett  Snyder  represented  that  there  were 
no  other  valid  liens  or  mortgages  upon  the 
property  in  lien  for  the  $350.  He  further 
asked  that  the  petition  be  treated  as  his  an- 
swer and  a  cross-petition  against  J.  B.  and 


S.  B.  Peace  and  Garrett  Snyder  and  wife,  and 
that  he  be  adjudged  to  have  a  prior  lien  upon 
the  Whitley  county  property.  The  eoxnt 
entered  an  order  directing  that  the  petition 
be  filed  and  Bennett  be  made  a  party  defei^- 
ant,  and  that  the  petition  be  treated  as  a 
cross-petition  against  all  the  defendants,  in- 
cluding Belle  Snyder,  upon  whom  procesB 
was  ordered  to  be  Issued.  Process  was  is- 
sued against  Belle  Snyder  and  served  on  her. 

On  June  13,  1918,  Elizabeth  Moore  and 
Charles  Moore  filed  their  answer  and  cross- 
petition,  in  which  it  was  alleged  that,  at  the 
time  they  made  and  executed  the  deed  to 
their  oodefendant  Oarrett  Snyder,  it  wax 
understood  that  there  were  outstanding  two 
notes  for  which  a  mortgage  had  I>een  execut- 
ed to  plaintiffs ;  that  there  was  reserved  out 
of  the  purchase  price  of  the  land  the  snm  of 
$277.67,  for  the  purpose  of  paying  the  two 
notes  and  interest  due  plaintUTs;  that  said 
Snyder  expressly  agreed  to  assume  the  pay- 
ment of  said  two  notes  and  interest;  that.  If 
the  court  should  be  of  the  opinion  that  tiie 
provision  of  said  deed  did  not  create  a  lien 
to  plaintiffs,  then  the  answering  defsidanta 
asked  that  they  be  adjudged  a  purciiase- 
money  lien  on  said  land  for  the  unpaid  part 
of  the  purchase  price  due  them  by  Snyder. 
To  the  filing  of  the  answer  and  cross-petition, 
J.  B.  Peace  and  S.  E.  Peace  objected. 

On  February  13,  1919,  plaintiffs  filed  an 
amended  petition,  charging  in  substance  that 
it  was  a  part  of  the  consideration  of  the  deed 
to  Garrett  Snyder,  and  was  the  intention  of 
the  parties,  that  he  should  assume  the  pay- 
ment of  the  mortgage  In  favor  of  plaintlfb, 
but  that,  by  mutual  mistake  of  the  parties, 
the  word  "first,"  instead  of  the  word  "sec- 
ond," was  written  in  the  deed.  By  agree- 
ment of  the  parties,  the  affirmative  allega- 
tions of  the  answer  and  cross-petition  of 
Elizabeth  Moore  and  Charles  M.  Moore  and 
of  the  amended  petition  of  plaintiffs  were 
controverted  of  record. 

On  final  hearing  plaintiffs'  petition  and  the 
cross-petitions  of  Elizabeth  Moore  and 
Charles  M.  Moore  and  of  James  Bennett  were 
dismissed,  and  all  attachments  were  dis- 
charged. It  was  further  ordered  that  the 
Moores,  the  Peaces,  and  Garrett  Snyder  re- 
cover of  plaintiffs  their  costs,  and  that  Oar- 
rett Snyder  and  Belle  Snyder  recover  of 
James  Bennett  their  costs  on  the  latter's 
cross-petition.  From  this  judgment  the 
plaintiffs,  the  Moores,  and  James  Bennett 
were  granted  an  appeal,  and  have  also  pray- 
ed an  appeal  in  this  court 

[1]  The  first  question  presented  Is  whether 
the  White  Grocery  Company  and  the  Harden 
Creekmore  Company  may  maintain  an  ap- 
peal. In  the  case  of  the  White  Grocery  Com- 
pany the  amount  involved  is  $168.95,  and  in 
the  case  of  Harden  Creekmore  C<mipany. 
$107.62.  Our  jurisdiction  Is  limited  to  cases 
where  the  amount  in  controversy,  exclusive 
of  interest  and  costs.  Is  as  much  as  $200,  un- 
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leass  the  titte  to  land,  or  the  rigbt  to  an  ease- 
xnont  therein,  or  the  rlgbt  to  enforce  a  atatu- 
tox-y  lien  thereon,  or  the  constmction  or  va- 
lidity of  a  statute,  or  a  section  of  the  Con- 
8t:lt:iition,  Is  directly  inyolved.     Section  950, 
^K:ex)tacky  Statutes.    Here  each  of  the  claims 
Is    less  than  |200.    Manifestly  they  are  aepa- 
it»  and  distinct,  and,  though  purporting  to 
secured  by  the  same  mortgage,  cannot  be 
a.<l<3ed  together  for  the  purpose  of  conferring 
JuLX-isdlctlon.     Nor  can   It  be   said  that   the 
z-iSlit  to  enforce  a  statutory  lien  Is  inyolved. 
OClie   original  mortgage  la  a   mere  contract 
Hen,. and  whether  the  deed  from  the  Moores 
to  Garrett  Snyder  be  construed  as  an  agree- 
inent  on  the  part  of  the  party  of  the  first 
part,  or  the  party  of  the  second  part,  to  as- 
sume the  mortgage,  the  lien  created  by  the 
de«d  would  necessarily  be  a  contract  lien,  and 
not  a  statutory  lien.    From  these  considera- 
tions it  follows  that  no  right  to  enforce  a 
statutory  lien  is  Involved,  and  the  amount  of 
each  claim  being  less  than  $200,  exclusive  of 
Interest  and  costs,  the  court  Is  without  Juris- 
diction to  entertain  the  appeal. 

[2]  On  the  appeal  of  Elizabeth  Moore  and 
trasband,  the  amount  inv<rived  Is  $277.07,  or 
more  than  enough  to  give  this  court  jurisdic- 
tion. It  is  their  contention  that  they  ars 
entitled,  not  only  to  a  personal  Judgment 
against  Garrett  Snyder,  but  to  a  first  lien  on 
the  property.  In  support  of  this  position 
tbey  insist  that  the  consideration  for  the 
deed  wtait^  they  executed  to  Snyder  was  $600 
cash  and  the  assumption  by  him  of  the  mort- 
gage In  favor  of  the  White  Grocery  Company 
for  $168.95  and  the  Harden  Creekmore  Com- 
pany for  $107.62,  though,  by  mutual  mistake 
of  the  parties,  the  deed  "was  so  drawn  as  to 
provide  that  the  Moores  themselves  should 
assume  the  mortgage.  It  la  therefore  argued 
that,  as  Snyder  has  been  relieved  of  all  lia- 
bility under  the  mortgage  because  of  the 
Judgment  below,  they  are  entitled  to  recover 
the  sum  secured  by  the  mortgage,  and  are 
also  entitled  to  a  lien  on  the  pr<q>erty,  be- 
cause sudi  sums  are  fixed  in  amount  and  rep- 
resent the  unpaid  part  of  the  consideration. 
As  Snyder  made  no  defense  to  the  claim  of 
a  mistake  in  the  deed,  and  to  the  charge  that 
the  asBnmptlon  of  the  mortgage  was  a  part 
of  the  consideration  for  the  deed,  it  Is  appar- 
exit  that  the  Moores  were  entitled  to  a  per- 
sonal Judgment  against  him.  However,  it  Is 
clear  that  they  are  not  entitled  to  a  lien  on 
the  property  as  against  James  Bennett,  the 
bolder  of  the  $350  note  executed  by  the 
Peaces  to  Snyder  and  transferred  by  Snyder 
to  Bennett.  The  deed  as  written  provided 
that  "party  of  the  first  part  assumes  the 
mortgage  upon  this  property,"  etc.  In  other 
words,  the  Moores  assumed  the  payment  of 
the  mortgage,  and  the  mortgage  debt  was  not 
a  part  of  the  consideration.  With  the  deed 
in  this  condition,  Bennett  purchased  and 
paid  for  the  lien  note,  without  any  notice  of 
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the  alleged  mistake  In  the  deed.  That  being 
true,  he  was  a  bona  fide  purdtiaser,  and  the 
Moores  are  not  entitled  to  have  the  deed  re- 
formed as  against  him.  Johnscm  et  al.  v. 
Beaver  Creek  Fuel  Co.  et  al.,  190  K7.'499,  227 
S.  W.  792 ;  23  R.  C.  I*  p.  840. 

[S]  The  amount  Involved  being  $350,  we 
have  Jurisdiction  of  the  appeal  by  James  Ben- 
nett. The  only  apparent  lien  on  the  property 
when  Bennett  purchased  the  note  was  the 
mortgage  executed  by  Elizabeth  Moore  to  the 
White  Grocery  Company  and  the  Harden 
Creekmore  Company.  Not  only  was  this 
mortgage  void,  because  Mrs.  Moore's  husband 
did  not  unite  In  the  mortgage  (section  506, 
Kentucky  Statutes;  Bogie  et  al.  v.  Nelson. 
151  Ky.  443,  152  8.  W.  250),  but  the  mort- 
gagees were  denied  relief  by  the  Judgment  be- 
low. That  being  true,  and  It  further  appear- 
ing, as  before  stated,  that  Bennett  was  an  in- 
nocent purchaser  for  value  without  notice  of 
any  mistake  in  the  deed,  it  follows  that  as 
to  him  there  were  no  valid  liens  on  the  prop- 
erty when  he  purchased  the  note.  Under 
these  circumstances,  the  court  below  shouldi 
have  given  him  a  personal  Judgment  against 
Garrett  Snyder  and  the  Peaces  for  the 
amount  of  the  note  and  Interest,  and  awarded 
him  a  first  Iloi  on  the  property  In  question. 

l%e  appeals  prayed  by  the  White  Grocery 
Company  and  the  Harden  Creekmore  Com- 
pany are  denied,  and  the  Judgment  as  to  tbem 
is  affirmed. 

The  appeals  prayed  by  Elizabeth  Moora  and 
husband  and  James  Bennett  are  granted,  the 
Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


LOUISVILLE  &  I.  R.  CO.  v. 

(two  easM). 


ROBERTS 


(Court  of  Appeals  of  Kentucky.    Dec.  17, 1920. 
Rehearing  Denied  March  2S,  1921.) 

1.  Camera  «s>32l(ll)--lastnioUoa  held  erro- 
■eou*  In  Rot  det^lag  ihity  owed  paaaenger. 

Instruction  permitting  recovery  for  person- 
al injurieg  by  passenger  if  car  gave  sudden  jerk 
held  erroneoas  in  not  defining  the  duty  -whicb 
defendant  owed  to  plaintiff  as  a  passenger. 

2.  Carrlere  <S=>298(t)  —  Jerk  of  car  entKllns 
passenger  to  recover  forlnjuries  mustindicata 
aegligence. 

To  entitle  a  passenger  on  a  street  car  to  re- 
cover for  injuries  received  from  a  jerk  or  lurch 
of  the  car,  tlirowing  the  passenger  from  the 
step  of  the  car,  assuming  that  the  passenger 
had  a  rigbt  to  be  on  the  step,  it  must  not  only 
be  unnecessary  and  unusual,  but  it  must  be  of 
sufficient  violence  to  indicate  negligence  in  the 
operation  of  the  car. 
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3.  New  tria]  «=3l05  —  Newly  dlsoovered  evi- 
dence held  Impeaching  In  character  and  not  a 
ground. 

Where  witnesa  for  defendant  atreet  railway 
in  action  for  personal  injuries  corroborated 
plaintiff  in  some  of  bis  testimony,  a  written 
statement,  made  by  such  witness  to  the  claim 
agent  of  'defendant,  that  he  did  not  see  the  ac- 
cident and  knew  nothing  about  it,  was  contra- 
dictory only  and  impeaching  in  its  effect,  and 
was  not  of  a  character  requiring  a  new  trial 
to  be  granted. 

4.  Street  railroads  «=»  1 6  — Company  charged 
with  knowledge  of  claim  agent. 

Claim  agent  of  street  railway  who  procur- 
ed written  statement  from  witness  was  no 
less  its  representative  for  the  purpose  of  pre- 
paring a  case  for  trial  than  was  the  attorney 
for  the  street  railway  who  conducted  the  trial, 
and  the  railway  must  be  charged  with  knowl- 
edge of  the  procurement  of  the  statement  and 
cannot  be  permitted  to  say  that  it  did  not  know 
of  its  existence  on  motion  for  new  trial  on 
ground  of  newly  discovered  evidence. 

Appeal  from  Circuit  Court,  Oldham 
County. 

Acti<m  by  Willard  C.  Roberts  against  tbe 
Louisville  &  Interurban  Railroad  Company. 
From  a  judgment  for  plaintiff  for  damages, 
and  from  a  Judgment  denying  a  new  trial  in 
a  suit  for  that  purpose,  defendant  appeals. 
First  Judgment  reversed,  and  second  Judg- 
ment affirmed. 

Willis,  Todd  &  Bond,  of  ShelbyvlUe,  and 
Straus,  Lee  &  Krleger,  of  Louisville,  for  ap- 
pellant 

Robt.  T.  Crowe  and  Tfr^m.  J.  Crowe,  both 
of  La  Grange,  and  Jas.  A.  Speed  aud  J.  K. 
Clazon,  both  of  Louisville,  for  appellee. 

THOMAS,  J.  The  first  case  above  is  an 
appeal  from  a  Judgment  in  favor  of  appellee 
aud  plaintiff  below,  William  C.  Roberts, 
against  tbe  appellant  and  defendant  below, 
Louisville  &  Interurban  Railroad  Company, 
for  the  sum  of  ^,166,  which  plaintiff  recov- 
ered in  a  suit  brought  by  him  to  obtain 
damages  for  personal  Injuries  he  sustained 
on  May  7,  1917,  and  which  It  is  averred, 
were  produced  by  defendant's  negligence. 
The  second  appeal  is  from  a  judgment  de- 
nying a  new  trial  In  a  suit  brought  for  that 
purpose  by  the  defendant  in  the  first  case, 
after  tbe  first  trial,  upon  the  ground  of 
newly  discovered  evidence. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's cars  running  on  Broadway  in  the  city 
of  Louisville,  Ky.,  and  tbe  substance  of  his 
allegations  in  his  petition  is  that  as  the  car 
approached  the  intersection  of  Twelfth  street 
with  OBroadway,  he  desiring  to  leave  the  car 
at  that  place,  and  under  the  advice  of  the 
servants  and  employees  of  defendants,  start- 
ed to  leave  it,  and  whm  he  reached  the  steps 
preparatory  to  making  his  exit  there  was  an 


unusual,  unnecessary,  and  violent  Jerk  of  flie 
car,  which  threw  him  upon  the  street  with 
such  force  as  that  he  sustained  his  injuries, 
and  that  the  Jerk  and  sudden  start  of  the 
car  (being  of  tbe  nature  described)  was  the 
result  of  gross  carelessness  and  negligence 
of  the  servants  in  charge  of  and  operating  it 
The  answer  denied  the  negligence  and  In  a 
second  paragraph  pleaded  contributory  neg- 
ligence, which  was  controverted  of  record, 
thus  completing  the  issues.  Tbe  diief 
grounds  relied  on  In  this  court  for  a  reversal 
of  the  Judgment  In  the  original  or  first  case 
above  are:  (1)  Erroneous  instruction  given 
over  defendant's  objections  and  (2)  miscon- 
duct of  plaintiff's  counsel  In  tbe  examination 
of  witnesses. 

Before  taking  np  either  of  these  grounds, 
we  deem  It  proper  to  make  a  brief  statement 
of  the  facts.  Plaintiff  lived  at  La  Grange 
and  boarded  one  of  defendant's  cars  In  the 
city  ol!  Louisville  which  he  thought  ran  to 
his  home,  but  it  proved  to  be  one  going  in 
the  opposite  direction.  After  passing  Tenth 
street  on  Broadway  In  the  dty,  the  conduo 
tor  on  the  car  discovered  the  mistake  and 
notified  plaintiff  that  he  could  leave  tbe  car 
at  Twelfth  street  and  take  a  dty  car  back 
to  defendant's  station,  where  he  could  take 
one  for  bis  home.  Plaintiff's  testimony  as 
to  what  then  occurred  is: 

"I  said,  'I  will  get  off  and  walk  back  again.' 
Re  said,  'All  right'  He  slowed  down.  I  got  op 
and  got  my  grip  and  got  on  the  step,  and  the 
man  give  the  car  a  lurch  and  threw  me." 

He  said  that  the  place  where  he  fell  was 
between  60  and  70  feet  from  Twelfth  street 
but  this  was  merely  his  opinion,  and  his  in- 
juries rendered  him  unconscious  so  that  be 
could  make  no  observations  after  the  acci- 
dent but  the  uncontradicted  testimony  of 
th^i  witnesses  for  both  sides  is  that  the  place 
where  plaintiff  fell  was  something  like  tbe 
middle  of  the  square  l>etween  Eleventh  and 
Twelfth  street  The  car  in  which  plaintiff 
was  riding  was  partitioned,  one  compart- 
ment being  for  white  passengers  and  the 
other  for  colored  passengers,  and  on  this  trip 
the  colored  compartment  was  in  the  rear, 
and  it  was  from  the  rear  end  that  plaintiff 
fell.  The  conductor  and  two  other  witnesses 
who  were  passengers  state  (and  their  testi- 
mony on  this  pobnt  is  uncontradicted)  that 
plaintiff  took  his  seat  at  the  rear  of  the 
white  compartment  and  next  to  the  colored 
compartment,  and  that  the  conductor  on  dis- 
covering that  he  was  on  the  wrong  car  In- 
formed him  that  he  could  get  off  at  the  next 
corner  (Twelth  street)  and  get  a  dty  car 
l>ack  to  Third  street  where  he  could  take 
one  for  his  home;  that  plaintiff,  in  both  his 
actions  and  words,  appeared  to  be  intoxicat- 
ed.   The  conductor  then  testified  that — 

"At  that  time  I  was  making  change  for  one 
of  my  passengers,  a  Mr.  McCampbell  or  Camp- 
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befl,  and  tUs  man  (plaintiff)  got  ap  and  start- 
ed back.  I  was  just  giving  him  his  change,  and 
I  said,  'I  better  go  back  after  that  fellow,  be 
is  drunk,'  and  I  started  right  back  after  him, 
and  just  about  the  time  he  got  to  the  rear  plat- 
forjn  to  step  off— the  car  was  still  moving — ^I 
grabbed  at  him  and  got  hold  of  his  coat  like 
this  (indicating),  but  he  was  a  man  that  I  guess 
weighed  over  20O  pounds,  and  with  that  hold 
I  didn't  have  sufficient  hold  to  hold  him,  but  I 
hollered  at  him  and  grabbed  him,  and  he  step- 
ped off  the  car  with  his  face  toward  the  rear  of 
the  car,  just  deliberately  stepped  off  that  way, 
and  he  held  to  the  handhold  with  his  right  hand 
and  hf  had  his  grip  in  his  left  hand,  and  that 
tbrowed  him  back,  of  course,  naturally  pulled 
him  back." 

The  testimony  of  the  conductor,  in  the 
quoted  portion  of  his  testimony.  Is  substan- 
tially corroborated  by  Mr.  Campbell  and  Mr. 
Weller,  both  of  whom  were  passengers  in  the 
car.  The  motorman  knew  nothing  about  the 
accident  until  after  It  happened,  and  he 
stopped  his  car  practically  at  Twelfth  street 
All  of  the  witnesses  for  defendant.  Including 
the  passengers  on  the  car,  testified  that  there 
was  no  Jerk  or  lurching  of  it  as  testified  to 
by  plaintiff. 

[1,  2]  Turning  now  to  the  grounds  urged 
for  a  reversal,  the  court  gave  to  the  Jury 
five  Instructions,  and  under  ground  1  com- 
plaint Is  made  chiefly  of  instruction  No.  1, 
which  with  No.  2  were  the  only  ones  touch- 
ing the  merits  of  the  case,  since  Nos.  3,  4,  and 
5  related  to  the  measure  of  damages  and 
defined  ordinary  care  and  negligence  and 
against  which  no  objections  could  be  urged. 
In3tmctl(m  No.  1  says: 

"If  the  Jury  believe  from  the  evidence  that 
plaintiff  exercised  ordinary  care  for  his  own 
safety  in  leaving  the  car  and  in  taking  a  posi- 
tion upon  the  steps  thereof,  and  while  standing 
in  that  position,  that  he  was  thrown  from  the 
car  by  an  unusual  and  unnecessary  jerk  of  the 
car  and  injured  the  law  is  for  the  plaintiff  and 
the  jury  should  so  find." 

This  Instruction  Is  erroneous  In  at  least 
two  particulars.  It  did  not  even  attempt  to 
define  the  duty  which  defendant  owed  to 
plaintiff  as  a  passenger,  and  it  permitted  a 
recovery  for  only  "an  unusual  and  unneces- 
sary Jerk  of  the  car,"  and  left  it  for  the 
Jury  to  conjecture  what  was  a  negligent,  un- 
usual, or  nnnece.ssary  Jerk.  In  the  cases  of 
Louisville  Railway  Co.  v.  Wilder,  143  Ky. 
438,  136  S.  W.  892;  Wilder  v.  Louisville  Rail- 
way Co.,  157  Ky.  17,  162  S.  W.  557 ;  Louls- 
Tllle  Railway  Co.  v.  Osborne,  157  Ky.  341, 
163  S.  W.  189 ;  South  Covington  &  Cincinnati 
Street  Railway  Co.  v.  Trowbridge,  163  Ky. 
79,  173  S.  W.  371;  and  Louisville  Railway 
Co.  v.  Osborne.  171  Ky.  348,  188  S.  W.  419— 
this  court' held  that  to  entitle  a  passenger  to 
recover  for  injuries  produced  by  a  jerk  or 
lurch  of  the  car,  assuming  that  the  passen- 
ger was  at  a  place  on  the  car  that  he  had  a 
right  to  be  under  the  facts  of  the  ijartlcular 
case^  the  Jerk  must  not  only  be  unnecessary 
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I  and  unusual,  but  It  must  be  "of  sufficient 
violence  as  to  Indicate  negligence  In  the  op- 
eration of  the  car."  In  the  Trowbridge  Case 
the  rule  Is  thus  stated : 

"The  rule  in  this  state  is  that  the  passenger 
who  is  injured  by  reason  of  a  jerk  or  lurch  of 
the  conveyance  may  not  recover  therefor  un- 
less the  jerk  or  lurch  was  unnsual,  unnecessary, 
and  of  such  violence  as  to  indicate  a  want  of 
the  required  care  in  the  operation  of  the  con- 
veyance.  Louisville  Railway  Company  v.  Os- 
borne, 157  Ky.  341." 

And  in  the  Osborne  Ga.se,  referred  to  In 
that  quotation,  in  stating  the  rule  the  opin- 
ion says: 

"It  is  not  sufficient  to  constitute  negligence 
in  law  that  there  may  be  an  unusual  movement 
of  the  car  or  a  sudden  jerk  of  the  car.  An  un- 
usual movement,  under  some  circumstances, 
might  be  entirely  necessary  in  the  prudent  op- 
eration of  the  car,  and  so  when  the  charge  is 
that  the  movement  was  unusual,  it  should  also 
appear  that  it  was  unnecessary,  and  when  it  is 
both  unusual  and  unnecessary  and  of  sufficient 
violence  to  cause  injury  to  a  passenger,  the 
jury  may  infer  that  the  injury  was  caused  by 
negligence  in  the  operation  of  the  car." 

On  the  second  appeal  of  the  Osborne  Case 
(171  Ky.  348,  188  S.  W.  419)  aU  prior  cases 
from  this  court  are  referred  to  and  approv- 
ed, and  the  cases  referred  to  and  relied  on 
by  appellee's  counsel  do  not  assert  a  differ- 
ent doctrine.  On  the  contrary,  a  close  read- 
ing of  them  will  show  that  the  rule  as  an- 
nounced in  the  cases  above  referred  to  Is 
fully  recognized.  As  said  In  the  Osborne 
Case  (157  Ky.  341.  163  S.  W.  189),  a  Jerk  or 
a  lurch  of  a  car  might  In  strictness  be  im- 
necessary,  or  both  unnecessary  and  unusual ; 
but,  unless  It  is  of  sufficient  violence  to  con- 
stitute negligence  on  the  part  of  the  carrier. 
It  will  furni.sh  no  cause  of  action  to  the  iHi»- 
senger  for  injuries  thereby  sustained. 

Under  ground  2  urged  for  a  reversal,  ob- 
jection is  made  to  a  number  of  very  glaring- 
ly leading  questions  propounded  to  plaintiff 
by  his  attorney,  and  It  must  be  admitted 
that  this  objection  is  not  without  reason  to 
support  it.  Some  of  the  questions  objected 
to  are  about  as  leading  in  their  form  as 
could  well  be;  but,  since  a  reversal  must 
be  ordered  for  other  reasons,  we  will  not 
further  elaborate  this  ground. 

The  defendant  at  the  close  of  the  testi- 
mony moved  the  court  to  instruct  the  Jury 
peremptorily  in  its  favor,  which  motion  was 
overruled  and  to  which  ruling  exceptions 
were  taken.  It  will  be  observed  that  this  is 
not  (under  the  proof)  a  case  where  an  acci- 
dent occurred  at  or  near  a  regular  stopping 
place  of  the  car,  or  at  a  place  where  those 
in  charge  of  it  agreed  to  stop  it,  and  It 
therefore  is  not  governed  by  the  rule  permit- 
ting a  passenger  to  recover  for  an  injury 
sustained  at  such  places  under  similar  facts. 
Rather  the  case  is  one  where,  according  to 
the  testimony,  the  passenger,  upon  hla  own 
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ToUtloo,  attempted  to  alight  from  the  car 
away  from  the  stopping  place  and  practical- 
ly in  the  middle  of  the  square.  It  is  true 
that  this  court  in  the  case  of  Padncah  Trac- 
ition  Ck).  V.  Tolar,  162  Ky.  50,  171  S.  W.  1008, 
-sustained  the  plaintirs  right  to  recover  for 
tnjurlea  Inflicted  when  she  attempted  to 
alight  from  the  car  while  It  was  moving  at  a 
point  about  midway  between  regular  stop- 
ping iriaces,  but  the  plaintiff  in  that  case  tes- 
tlfl6d  In  substance  that  the  conductor  knew 
her  purpose  was  to  get  off  at  that  particular 
place,  and  that  the  ear  was  running  so 
smoothly  that  she  thought  it  was  stopped. 
Furthermore,  the  evidence  showed  that  the 
OBndnctor  knew,  not  only  that  the  car  was 
running  rapidly,  but  that  the  purpose  of  the 
plaintiff  therein  was  to  then  alight  there- 
from, and  he  made  no  effort  whatever  to 
prevent  her  from  doing  so.  We  therein  held 
that  while  it  was  not  the  duty  of  the  conduc- 
tor or  those  In  charge  of  the  car,  under  the 
x^rcumstances,  to  exercise  any  care  to  dis- 
tx)ver  that  a  passenger  was  about  to  alight, 
but  if  they  did  know  of  the  fact  the  duty 
was  Imposed  upon  them  to  make  reasonable 
effort  to  prevent  the  passenger  from  getting 
off,  and  If  they  fail  to  do  so  and  by  reason 
thereof  the  passenger  was  injured,  the  car- 
rier would  be  held  liable.  It  was  said  in 
that  opinion,  however,  that — 

"On  the  other  band,  if,  as  stated  by  the  con- 
ductor, he  did  not  know  her  [plaintiff's]  pur- 
pose, or  have  opportunity  to  arrest  her  action, 
the  company  was  not  guilty  of  any  negligence, 
and  there  should,  and  doubtless  would,  have 
been  a  verdict  in  its  favor  Itad  the  Jury  accept- 
ed the  conductor's  story  of  the  accident." 

la  this  case  no  one  contradicts  the  conduc- 
tor's testimony  as  to  the  place,  way,  and 
manner  that  plaintiff  attempted  to  alight 
from  the  car,  nor  does  any  one  contradict 
his  testimony  concerning  the  efforts  he  made 
to  prevent  plaintiff  from  doing  so.  But 
whether  such  controlling  facts,  wliich  per- 
mitted a  recovery  in  the  Tolar  Case,  are 
present  or  absent  in  this  one,  we  will  not 
now  determine,  since  the  refusal  of  the  court 
to  sustain  the  motion  for  the  peremptory  in- 
struction was  not  relied  on  in  the  motion 
for  a  new  trial.  Miller's  Appellate  Practice, 
8  55;  Alexander  v.  Humber,  86  Ky.  569,  6 
S.  W.  453,  9  Ky.  Law  Rep.  734;  Sehon,  Blake 
&  Stevenson  v.  Whltt,  92  S.  W.  280,  20  Ky. 
Law  Rep.  691 ;  Flnley  v.  Curd,  62  S.  W.  601, 
22  Ky.  Law  Rep.  1912,  and  Davis  v.  Moore, 
66  S.  W.  991,  22  Ky.  Law  Rep.  261. 

[3,4]  The  alleged  newly  discovered  evi- 
dence as  grounds  for  a  new  trial  relied  on 
In  the  petition  in  the  second  case  is  a  writ- 
ten statement  made  by  one  of  the  defendant's 
witnesses  shortly  after  the  accident  to  the 
claim  agent  of  defendant,  who  at  the  time 
was  engaged  in  investigating  the  facts  rela- 
tive thereto.    In  that  statement  the  witness 


said  that  he  did  not  see  the  aceidMit  On 
the  trial  of  the  case  that  witness  testified 
that  he  saw  the  accident  while  he  was  stand- 
ing on  the  street  near  by  and  corroborated 
plaintiff  in  some  of  his  testimony,  particular- 
ly as  to  the  jerk,  or  lurch  of  the  car.  In  the 
petiti(Bi  for  a  new  trial  it  was  alleged  that 
the  claim  agent  who  took  the  statement  from 
the  witness  was  not  presoit  at  the  trial,  and 
that  neither  the  attorney  nor  any  one  rep- 
resenting defendant  knew  of  the  existence 
of  the  written  statement  We  are  (dearly  of 
the  opinion  that  the  petition  did  not  mani- 
fest sufficient  ground  for  a  new  trial.  In  the 
flrst  place,  the  alleged  newly  discovered  ev- 
idence is  contradictory  only  and  Impeachlni: 
in  its  effect,  and  hence  of  a  character  for 
which  a  new  trial  Is  not  ordinarily  granted: 
and,  in  the  second  place.  It  cannot  be  said 
that  due  diligence  to  produce  It  at  the  trial 
was  shown,  since  It  was  the  duty  of  the  de- 
fendant In  the  exercise  of  reasonable  dili- 
gence to  both  know  of  the  existence  of  the 
statement  and  produce  it  on  the  trial.  The 
claim  agent  of  defendant  who  procured  the 
written  statement  from  the  witness  was  no 
less  its  representative  for  the  purpose  of  pre- 
paring the  case  for,  trial  than  was  defend- 
ant's attorney  who  conducted  the  trial,  and 
defendant  must  be  charged  with  the  knowl- 
edge of  its  procurement,  and  cannot  be  per- 
mitted to  s&y  that  it  did  not  know  of  its  ex- 
istence, which  is  the  only  matter  relied  on 
as  newly  discovered  evidence. 

Wherefore  the  Judgment  in  the  flrst  case 
is  reversed,  and  the  Judgment  In  the  second 
one  Is  affirmed. 


FISCHER  et  ux.  v.  LANGE  at  al. 

(Court   of   Appeals   of   Kentucky.     Uarch  4. 
192L) 

1.  ExWMitora  and  administrators  iS=>43 — Street 
railway  stock  acquired  by  widow  held  part  of 
estate. 

Where  win  appointed  testator's  wife  ex- 
ecutrix without  bond  or  inventory  to  lie  re- 
quired of  her  and  directed  tiiat  on  her  death 
testator's  son-in-law  qualify  as  executor  de 
bonis  non  and  without  bond,  and  both  the  wid- 
ow and  sou-in-la.v,  as  representatives  of  the 
estate,  kept  no  accounts,  held,  it  was  not  er- 
ror to  adjudge  certain  Bhares  of  street  rail- 
way stock,  acquired  after  testator's  death  by 
his  widow,  as  a  part  of  the  estate. 

2.  Executors  and  administrators  9=9l09(2)— 
Payment  of  burial  expenses,  etc.,  of  teatatoi's 
widow  not  legal  charge  against  estate. 

Payment  by  administrator  de  bonis  non  of 
funeral  expenses  of  testator's  widow  and  mas^ 
celebrations  directed  by  her  and  other  itemi> 
did  not  entitie  him  to  credit  therefor,  they  be- 
ing debts  either  owed  by  or  for  the  exclusive 
benefit  of  the  widow,  tiie  life  tenant  of  tes- 
tator's estate,  as  bu<^  daims  could  not  be  a 
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l^gal  diarge  asalnst  the  remaindermen  or  the 
estate. 

3.  Executors  and  administrators  €=>473,  474 
(6)— Attorney's  fee  held  properly  allowed  to 
beaefleiarles  suing  administrator. 
In   snit  by  beneficiaries  of  a  will  acainst 
Uke  administrator  de  bonis  non  aeekincr  a  set- 
Uement  of  the  estate  and  payment  of  their 
shares,  irliero  the  administrator  in  his  repo'rt 
after   the   snit  was   filed   claimed   the   estate 
ow^ed  him  $73S,  whereas  the  court  charged  him 
-vrith  $4,161.96,  a  fee  of  $500  to  plaintiiTs  at- 
torney wag  proper. 

4.  Wills  «=>53l(5)— Par  oaplta  division  held 
directed. 

A  will  of  the  residue  "in  equal  shares  to  my 
said  daughter,"  naming  her,  "and  the  two  chil- 
dren of  my  deceased  daughter,"  naming  them, 
held  to  provide  for  a  per  capita  division. 

5.  Wills  «=353l(l)— Rule  of  division  per  cap- 
Ka  or  per  stirpes  stated. 

Where  the  subject  of  a  testamentary  dis- 
position is  directed  to  be  "equally  divided,"  or 
to  be  divided  "share  and  share  alike,"  or  where 
similar  words  are  used  which  indicate  an  equal 
diviaion  between  or  among  two  cw  more  per- 
sona, the  persons  between  or  among  whom 
the  division  is  to  be  made  take  per  capita,  "un- 
less a  contrary  intention  is  discoverable  from 
the  win." 

6.  Execatora  and  administrators  ®=>!20(2)— 
Administrator  de  bonis  non  not  liable  for  fall- 
■rs  to  oolleot  rents  from  delapldated  prop- 
erty. 

Where  rented  property  of  an  estate  was 
in  a  dilapidated  condition,  so  that  tenants  en- 
gaged in  an  unstable  business  were  the  only 
ones  who  could  be  induced  to  occupy  the  prc^ 
ert7,  held,  that  administrator  de  bonis  non 
was  not  liaUe  for  tl,4BS.2S  rents  which  he 
failed  to  collect. 

7.  Executors  and  administrators  ®=>5I0(I0)— 
Allowance  to  administrator  of  compensation 
and  attorney's  fees  will  be  reviewed  only  if 
diaeretlott  Is  abased. 

Allowance  to  an  administrator  of  compen- 
sation for  services  or  allowing  him  attorney's 
fee  are  largely  within  the  sound  discretion  of 
the  court,  to  be  exercised  under  the  peculiar 
facts  of  each  case;  and  its  discretion  will  not 
be  disturbed  on  appeal  unless  flagrantly  abused. 

Appeal  from  Circuit  Court,  Kenton  Ooon- 
ts.  Common  Law  and  Equity  Division. 

Suit  by  Elmer  H.  Lange  and  another 
against  Fred  A.  Fischer,  administrator,  and 
wife.  From  Judgment  for  plaintiffs,  defend- 
ants appeal,  and  pbiintUfs  cross-appeaL  Af- 
firmed on  both  original  and  cross  appeaL 

John  E.  Sbepard,  of  Covington,  for  appel- 
lants. 

Fred  W.  Schmltz,  of  Covington,  for  ap- 
pellees. 

THOMAS,  J.  On  the  lOQi  day  of  March, 
1896,  Francis  J.  Rottinghans  died  testate  a 
resident  of  Kenton  county.    His  will,  thereaft- 
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er  probated  In  the  Kenton  drcnlt  court,  direct- 
ed the  payment  of  his  debts  and  then  gave  to 
his  wife,  Geaina  Ad^heid  Rottlngbaus,  the  re- 
mainder of  his  property,  both  personal  and 
real,  for  her  oae  during  her  natural  life. 
After  her  death  be  devised  his  residence  In 
Covington  to  his  daughter,  Elizabeth  Anna 
Sischer,  the  wife  of  appellant,  and  defendant 
below,  Fred  A.  Fischer.  The  fourth  para- 
graph  of  his  will  is  in  these  words: 

"All  the  rest  and  residue  of  my  estate  so 
remaining  after  the  death  of  my  said  wife,  I 
give,  devise  and  bequeath  in  equal  shares  to  my 
said  daughter,  Elizabeth  Anna  Fischer,  and  the 
two  diildren  of  my  deceased  daughter,  Elmer 
lAnge  and  Norbert  Lange,  to  have  and  to  hold, 
to  them,  their  heirs  and  assigns  forever,  ex- 
cepting however,  that  the  sum  of  two  hundred 
dollars  shall  be  paid  to  Fred  Lange,  my  son-in- 
law,  before  the  division  of  said  remaining  es- 
tate shall  take  place." 

The  fifth  paragraph  appointed  testator's 
wife  executrix  of  his  will  "without  any  bond 
or  Inventory  of  my  estate  to  be  required  of 
her  by  the  Kenton  county  court,"  and  di- 
rected that  at  the  death  of  his  wife  his  stm- 
In-law  (defendant  Fred  A.  Fischer)  analify 
as  execntor  de  bonis  non  and  without  bond. 
Upon  probate  of  the  will  the  widow  qual- 
ified as  executrix,  but  she  executed  no  bond, 
nor  were  there  any  appraisers  of  the  es- 
tate appointed  nor  any  motion  made  there- 
for. The  executrix  took  charge  of  the  prop- 
erty left  by  the  testator  and  continued  to 
discharge  her  duties  as  sudi  until  her  death 
in  1900,  whm  defendant  pursuant  to  the 
request  made  in  the  will,  was  appointed  ad- 
ministrator de  bonis  non  of  the  estate  of 
testator  and  to(A  charge  of  the  property 
left  by  him  and  continued  thereafter  to  dis- 
charge the  duties  of  that  position. 

On  Noveotber  24.  1917,  this  suit  was  filed 
in  the  Kenton  circuit  court  by  the  grandchil- 
dren of  testator  (who  are  two  of  the  dev- 
isees mentioned  in  the  fourth  paragraph  of 
the  will),  Elmer  H.  Lange  and  Norbert  Lange, 
who  are  the  children  of  a  deceased  daugh- 
ter, against  the  defendant  Fred  A.  Fischer 
and  his  wife,  Elizabeth  Anna  Fischer,  seek- 
ing a  settlement  of  the  estate  and  the  pay- 
ment to  them  of  their  Share  of  It  under  the 
will.  Much  evidence  was  taken,  and  there 
were  some  three  or  more  references  to  the 
master  commissioner,  who  reported  the  con- 
dition of  the  defendant's  accounts  as  admin- 
istrator with  the  will  annexed,  to  which  re- 
ports various  exceptions  were  filed,  and  upon 
final  submission  the  court  rendered  Judgment 
charging  the  administrator  with  $4,151.08  as 
being  the  balance  in  his  hands  for  distribu- 
tion, and  adjudged  that  he  had  overpaid  his 
wife,  the  defendant  Elizabeth  Anna  Fischer, 
the  sum  of  $1,328.72.  It  was  further  adjudg- 
ed that  there  was  a  balance  of  $2,075.99  due 
each  of  the  plaintiffs,  and  defendant  was 
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ordered  to  pay  to  each  of  tbem  that  sum 
less  tbelr  part  of  the  costs,  and  Mrs.  Fischer 
was  ordered  to  pay  to  the  administrator  the 
amount  which  she  had  been  overpaid ;  the 
costs  beinK  divided  between  the  parties. 
From  that  Judgment  defendants,  Fischer  and 
wife,  prosecute  this  appeal,  and  plaintiffs 
moved  for  and  obtained  in  this  court  a  cross 
appeal. 

The  administrator  makes  a  numb»  of  com- 
plaints against  the  Judgment  on  his  appeal, 
among  which  are  that  he  was  not  credited 
with  a  note  of  $1,000,  which  he  borrowed  in 
his  fiduciary  capacity  from  a  bank  directly 
after  his  appointment,  and  the  interest  paid 
thereon;  that  he  was  Improperly  charged 
with  interest  on  accrued  balances  in  his 
hands ;  that  the  Judgment  improperly  allow- 
ed an  attorney's  fee  of  $600  to  plaintiffs'  at- 
torney; that  he  was  not  credited  with  the 
legacy  of  $200  to  Fred  Lange  mentioned  in 
paragraph  4  of  the  will;  that  he  was  not 
credited  with  the  funeral  expenses  of  Mrs. 
Rottlugtiaus  and  the  expense  Incurred  in 
looking  after  and  taking  care  of  the  lot  upon 
wliich  testator  and  his  wife  were  buried; 
that  he  was  not  credited  with  $418.08  due  to 
John  H.  Fischer  Sons,  a  company  in  which 
the  appellant  was  the  principal  member  and 
in  which  he  was  most  chiefly  interested; 
and,  finally,  that  the  court  Improperly  con- 
strued paragraph  4  of  the  will  in  directing 
a  per  capita  distribution  of  the  property 
therein  mentioned  between  the  two  plaintiffs 
and  Mrs.  Fischer  instead  of  a  divisl<m  per 
8tlrpes-^l.  e.,  one-half  to  Mrs.  Fisdier  and 
one-half  to  the  two  plaintiffs. 

On  the  cross-appeal  the  Judgment  is  criti- 
cized because  it  failed  to  charge  the  adminis- 
trator with  $1,453.25,  the  amount  of  rents 
which  he  failed  to  collect  from  tenants  oc- 
cupying the  two  pieces  of  real  estate  owned 
by  testator  (one  In  Cincinnati,  Ohio,  and  the 
other  in  Covington,  Ky.),  other  than  his  resi- 
dence; that  the  court  erroneously  allowed 
the  sum  of  $500  Jointly  to  the  administrator 
and  his  attorney  and  failed  to  charge  the  ad- 
ministrator with  the  entire  cost  of  this  liti- 
gation. 

The  testator  at  the  time  of  bis  death  own- 
ed three  pieces  of  real  estate,  two  located 
in  Covington,  one  of  which  was  bis  residence 
and  another  located  in  Cindnnati,  Ohio. 
This  property,  outside  of  his  residence,  was 
in  a  very  much  dilapidated  and  run-down 
condition.  The  Covington  property  rented 
for  only  $10  per  month  when  a  tenant  could 
be  procured,  and  the-i  most  that  the  Cincin- 
nati property  ever  rented  for  was  $35  per 
month.  At  the  time  of  the  testator's  death 
he  owned  104  shares  of  stock  In  a  Cincinnati 
street  railway  company,  of  the  par  value  of 
$100  per  share,  but  worth  only  $50  per  share. 
After  Mrs.  Rottinghaus  qualified  as  execu- 
trix she  obtained  6  other  shares  of  that  stock 
which  was  issued  to  the  estate  wlilch  she 


represented.  During  her  adminlsttatlcm  of 
the  estate  she  made  no  settlements  whatever, 
nor  is  there  anything  In  the  record  to  sliow 
what  other  property  than  that  mentioned 
went  Into  her  hands.  The  only  matter  of 
record  pertaining  to  the  10  years  of  her  serv- 
ice is  an  afiidavit  which  she  filed  in  the 
county  court  and  in  which  she  stated  that 
she  had  paid  all  of  the  debts  of  her  deced- 
ent. Whettier  the  testator  had  any  money  in 
bank  or  any  notes  or  accounts  due  him  it  is 
impossible  to  determine.  The  same  Is  true 
as  to  whether  Mrs.  Rottlng^us  had  any  sep- 
arate estate  of  her  own  either  before  her 
husband's  death  or  while  sbe  acted  as  bis 
executrix,  or  whether  she  left  any  at  tlie 
time  of  her  deatli.  She  liept  no  account  U 
any  collections  or  payments  as  executrix  oi 
her  husband's  will,  and,  if  she  had  any  pri- 
vate property,  she  failed  to  keep  any  account 
of  It  or  any  payments  made  with  it.  The 
same  neglectful  course  seems  to  have  been 
pursued  by  defendant  Fred  A.  Fischer  after 
his  appointment  as  administrator.  The  only 
data  from  which  he  was  able  to  make  any- 
thing like  an  intelligent  statement  of  his  ac- 
counts were  checks  and  check  stubs  which 
he,  and  which  his  firm,  through  which  he 
made  some  of  the  collections  and  payments, 
had  preserved. 

[1,2]  Under  these  drcnmstances  and  con- 
ditions we  do  not  think  the  court  erred  in 
adjudging  the  six  shares  of  street  railway 
stock  acquired  after  the  testator's  death  as 
a  part  of  his  estate.  Payment  by  appellant 
at  the  funeral  expenses  of  the  widow  and  the 
account  of  John  H.  Fischer  Sons  and  tlie 
expense  in  taking  care  of  the  cemetery  lot, 
and  some  other  items  which  Mrs.  Rotting- 
haus verbally  directed  her  son-in-law  to  pay 
for  mass  celebrations,  as  we  gather  from  the 
record,  were  paid  out  of  the  proceeds  of 
the  $1,000  note  above  mentioned,  and  we 
have  examined  the  record  in  vain  to  find 
any  legal  ground  upon  wbldi  the  appelant 
Is  entitled  to  credit  therefor.  They  were 
debts  rfther  owed  by,  or  for  the  excludve 
benefit  of,  Mra  Rottinghaus,  who,  as  we  have 
seen,  left  no  property  in  her  name,  and,  she 
being  only  a  life  tenant,  such  claims  could 
not  Tx  a  legal  charge  against  the  remain- 
dermen or  against  the  estate  of  which  she 
was  the  personal  representative.  It  is  in- 
sisted, however,  that  plaintiffs  are  estopped 
to  contest  these  Items,  since,  as  claimed, 
they  by  their  silence  and  acquiescence  ab- 
sented for  the  plaintiff  to  pay  them.  We 
find  no  evidence  in  the  record  supporting  this 
alleged  estoppeL  The  plaintiffs  were  infants 
at  the  time,  of  comparatively  tender  years, 
and  even  if  they  conld  be  estopped  by  sach 
conduct,  as  ia  relied  on,  there  la  nothing  to 
show  that  any  of  the  paymrats  involved  were 
made  with  any  knowledge  on  their  part,  and 
there  Is  no  foundatlMi  for  this  contention. 

[3]  The  record  shows  appellant  to  be  ml»- 
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taken  In  his  contentioii  that  he  was  not  al- 
lowed credit  for  the  $200  deylse  to  Fred 
Lange,  and  likewise  mistaken  when  he  says 
that  the  judgment  chnrj^ed  him  with  com- 
pound interest  on  the  balances  In  hla  hands 
after  the  first  two  years  of  his  administra- 
tion. We  have  examined  the  record  dosdy, 
and  find  no  merit  In  either  of  these  com* 
plBlnt&  Neither  did  the  court  err,  under  the 
facts  and  circumstances  of  this  case,  in  al- 
lowing plaintiffs  a  reasonable  attorney's  fee. 
The  administrator  in  his  rexrart  after  the 
Eult  was  filed  claimed  that  the  estate  was 
due  him  the  sum  of  $736,  whereas,  as  we 
have  seen,  be  was  charged  In  the  Judgment 
with  $4,151.98.  Thus  It  will  appear  that 
plaintiffs  by  this  suit  augmented  the  assets 
of  the  estate  above  what  appellant  admitted 
nearly  $5,000,  and  we  think  the  fees  allowed 
their  attorneys  were  proper  and  the  amount 
reasonable. 

14,  B]  This  brings  us  to  the  chief  point  In 
the  case,  which  is  the  construction  of  para- 
graph 4  of  the  will.  The  appellant,  in  sup- 
port of  his  contention  that  a  per  stirpes  divi- 
sion should  be  made  thereunder,  relies  on 
the  cases  of  Lachland  Heirs  v.  Downlng's 
Execntors,  11  B.  Mon.  82,  Bethel  v.  Major, 
68  S.  W,  631,  24  Ky.  Law  Rep.  398,  Arm- 
strong v.  Crutchfield,  150  Ky.  643,  150  S.  W. 
835,  and  Vnute  v.  White,  168  Ky.  753,  182 
S.  W.  942,  and  cases  referred  to  therein; 
while  plaintiflTs  In  support  of  an  opposite  con- 
tention, in  favor  of  a  per  capita  division  rely 
upon  the  cases  of  Pumell  v.  Culbertson,  12 
Bush,  369,  Kaufman  v.  Anderson,  104  S.  W. 
340,  31  Ky.  Law  Rep.  888,  Justice  v.  Strhi- 
ger,  160  Ky.  354,  169  S.  W.  836,  McFatridge 
V.  Holzdaw,  94  Ky.  352,  22  S.  W.  439,  15 
Ky.  Law  Rep.  312,  Hughes  v.  Hughes,  118 
Ky.  756,  82  S.  W.  408,  26  Ky.  I^w  Rep.  625, 
Potts  V.  Shirley,  28  Ky.  Law  Bep.  872,  and 
the  Armstrong  and  the  White  Cases,  relied 
on  by  ai^>eUanta.  In  the  recent  case  of 
Prather  t.  Watson,  187  Ky,  709,  220  S.  W. 
532,  the  same  question  was  presented  as  is 
Involved  on  this  appeal.  In  that  opinion 
the  cases  relied  on  by  both  appellants  and 
appellees,  together  with  many  others,  are 
referred  to  and  discussed.  The  rule  was 
there  laid  down  in  accordance  with  the  set- 
tled doctrine  for  the  construction  of  wills 
that: 

"Where  the  subject  of  a  testamentary  dis- 
position is  directed  to  be  'equally  divided,'  or 
to  b«  divided  'share  and  share  alike,'  or  where 
similar  words  are  used  which  indicate  an  equal 
division  between  or  among  two  or  more  per- 
sons, the  persons  between  or  among  whom  the 
division  is  to  be  made  take  per  capita,  'un- 
less a  contrary  intention  is  discoverable  from 
the  will.'    40  Cyc.  1490." 

It  was  further  therein  hdd  that,  where 
such  words  were  used  by  the  testator,  and 
there  was  nothing  within  the  will  indicating 
a  contrary  intention,  it  would  be  presumed 
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that  the  testator  meant  a  per  capita  division, 
which  would  be  ordered,  "unless  a  contrary 
intention  is  discoverable  from  the  will." 
The  language  of  the  paragraph  of  the  will 
there  involved  was: 

"I  want  my  land,  containing  about  400  acres, 
sold  and  the  proceeds  to  be  divided  equally  be- 
tween B.  O.  Watson  and  Sheffie  Bridges  and 
my  two  grandchildren,  Sbeffie  Watson  and 
Shaftor  Watson,  Walter's  heirs.  Now  I  have 
let  B.  C.  Watson  have  three  thousand  dollars. 
I  hold  his  note  for  same.  Said  notes  is  to  be 
equally  divided,  same  as  the  at>ove  land." 

It  was  held  that  the  testator  meant  there- 
in to  direct  a  per  stirpes  division.  This  con- 
clusion was  bottomed  almost  entirely  upon 
the  use  of  the  words  "Walter's  heirs"  in 
that  paragraph  of  the  will,  and  that  this 
fact,  with  the  additional  one  of  conjoining 
the  three  devisees  or  classes  with  the  con- 
Junction  "and,"  Indicated  an  Intention  on  the 
part  of  the  testator  to  divide  his  property 
among  three  classes:  One  to  his  son  E.  C. 
Watson;  another  to  his  daughter  Sheffle 
Bridges;  and  another  to  the  two  named 
children  of  his  deceased  son  Walter,  \rhom 
be  designated  as  "Walter's  heirs,"  showing 
that  he  intended  them  to  take  in  a  represen- 
tative capacity  as  heirs  of  his  deceased  son, 
and  that  their  combined  share  should  be  lim- 
ited to  whatever  Walter  would  get  had  he 
been  living.  We  have  in  the  instant  case 
no  sncta  indicative  expressiiMiB  as  contained 
In  the  will  under  consideration  in  the  Prath- 
er Case.  Nor  is  there  any  expression  in  any 
other  i>art  of  the  will  of  Mr.  Rottinghaus 
Indicating  in  the  slightest  degree  a  purpose 
to  divide  his  property  in  any  other  way  than 
according  to  the  well-settled  rule  supra, 
where  the  language  of  the  will  comes  within 
the  terms  of  that  rule.  The  testator  In  the 
instant  case.  In  the  fourth  paragraph  of  bis 
will,  bequeathed  his  property  "in  equal 
shares"  to  his  daughter,  naming  her,  and  to 
his  two  grandchildren,  naming  them,  and 
stating  that  they  were  the  children  of  his 
deceased  daughter.  If  there  could  possibly 
be  framed  a  case  coming  strictly  within  the 
general  rule  for  the  interpretation  of  wills 
where  this  question  is  Involved,  this,  to  our 
min^.  Is  one  of  them.  There  Is  no  expres- 
sion, either  in  that  clause  or  In  other  parts 
of  the  will,  indicating  a  contrary  intention, 
and  the  court  correctly  held  that  a  division 
per  capita  should  be  made.  We  deem  it  un- 
necessary to  further  elaborate  the  question 
or  to  discuss  the  cases  dealing  therewith, 
since  this  was  done  in  the  recent  Fratber 
Case,  and  no  good  purpose  could  be  accom- 
plished by  repeating  It  here. 

[8,  7]  On  the  questions  raised  by  the  cross- 
appeal  we  deem  it  necessary  to  say.  but  little. 
The  principal  Item  Involved  In  it  is  that  of 
$1,453.25  rents  which  appellant  failed  to  col- 
lect As  before  stated,  the  pro)  orty  rented 
was  very  much  dilapidated  and  situated  Id 
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snoh  localities  as  not  to  be  Invlttaig  to  a  la- 
cratlre  business,  even  If  tbe  property  bad 
been  In  condition  in  which  to  conduct  such  a 
buslnesa  Necessarily  a  class  of  tenants  who 
were  engaged  in  on  unstable  business  were 
the  only  ones  who  could  be  Induced  to  occupy 
the  property,  and  we  find  nottilng  in  the  rec- 
ord showing  such  dereliction  on  tbe  part  of 
appellant  as  would  authorize  the  court  to 
charge  him  with  this  Item  or  any  part  of  it 
Neither  do  we  think  the  court  erred  In  al- 
lowing appellant  compensation  for  his  serv- 
ices, or  in  allowing  him  the  very  moderate  at- 
torney's fee  which  the  court  fixed.  Quet>- 
tlons  of  this  character,  as  well  as  the  one 
concerning  cost,  are  largely  within  the  sound 
discretion  of  the  court,  to  be  exercised  under 
the  peculiar  facts  of  each  case,  and  Its  dis- 
cretion will  not  be  disturbed  on  appeal  unlesR 
flagrantly  abused.  We  do  not  find  such 
abuse  in  this  case,  and  have  reached  the  con- 
clusion that  the  Judgnlent  should  be  affirmed 
on  both  the  original  and  cross  appeal,  which 
is  accordingly  done. 


SEILER  V.  DILLON,  County  Clerk,  «t  al. 

(Court  of  Appeals  of  Kentucky.   March  8,. 
1921.) 

I.  Injunction  <8=980  —  Prohibition  ^=>6{2)  — 
Prohibition  and  Injunction  proper  to  prevent 
county  Judge  and  clerk  from  entering  ordei 
showing  result  of  election. 

Prohibition  and  injunction  are  proper  rem- 
edies to  prevent  the  county  judge  and  county 
clerk  from  entering  an  order  showing  the  result 
of  an  election,  wcicb  is  merely  the  performance 
of  a  ministerial  duty  directed  and  required  of 
them  by  statute. 

2.* Municipal  corporations  «=348(l)  —  Statute 
as  to  advertisement  of  special  election  as  to 
abandonment  of  organization  under  particu- 
lar act  mandatory. 

Provisions  of  Acts  1920,  c.  112,  requiring 
dection  on  the  question  whether  a  city  should 
abandon  its  organization  and  government  un- 
der the  act  for  the  government  of  cities  of  the 
second  class,  approved  March  19,  1894,  requir- 
ing the  special  election  to  be  advertised  both  in 
a  newspaper  and  by  printed  or  written  handbills 
posted  in  conspicuous  places  In  the  city  for  at 
least  two  weeks  before  the  election,  held  man- 
.datory  and  not  merely  directory;  failure  to 
follow  tbe  statute  invalidating  the  election. 

Appeal  from  Circuit  Court,  Kenton  County. 

Suit  by  6.  A.  Seller  against  John  B.  Dillon, 
County  Clerk,  and  another.  From  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Sohxi  E..  Shepard,  of  Covington,  for  appel- 
lant 

F.  J.  Hanlon  and  Edward  J.  Tracy,  both  of 
Covington,  for  appellees. 


SAMPSON,  J.  On  the  1st  day  of  last  Sep- 
tember a  petition  signed  by  the  required  num- 
ber of  citizens  of  the  city  of  CoTington,  a 
dty  of  tbe  second  daas,  was  filed  with  tlie 
Judge  of  the  Kentmi  county  court  in  accord- 
ance with  provision  of  section  29,  diapter  112, 
of  the  Acts  of  the  General  Assembly  1920. 
asking  that  an  election  be  called  in  that  city 
on  the  regular  November  election  day,  to  take 
the  sense  of  the  voters  of  said  city  on  tbe 
question:  "Shall  the  city  of  CSovingtOD  aban- 
don its  organization  and  government  under 
the  provisions  of  an  act  to  amend  an  act  «i- 
titled  'an  act  for  the  government  of  cities  o! 
the  second  dass  in  the  commonwealth  of  Ken- 
tucky, approved  March  19,  1894'?" 

The  judge  of  the  county  court  entered  ao 
order  calling  tlie  election,  and  tbe  county 
derk  gave  the  sheriff  of  the  county  a  certified 
copy  of  the  order  within  five  days  after  the 
making  thereof,  as  provided  in  the  act  and 
the  sheriff  caused  the  order  calling  the  elec- 
tion to  be  published  for  two  weeks  in  a  dally 
newspaper  of  general  drculatlon  published  Id 
the  city  of  Covington,  as  required  by  tbe  act, 
but  be  failed  to  advertise  the  election  by 
printed  or  written  handbills  posted  in  con- 
spicuous places  in  said  dty  for  as  much  as 
two  weeks  before  the  election,  or  to  b^in 
sudi  advertisement  within  seven  days  after 
receiving  copy  of  the  order,  as  required  by 
the  act 

This  failure  to  comply  with  the  statutes 
requiring  the  election  to  be  advertised  by 
handbills,  and  because  the  dection  was  held 
at  tbe  same  time  a  dty  commlsslcmer  was  to 
be  and  was  voted  for  and  elected  for  a  short 
term,  the  statute  requiring  It  to  be  held  at  a 
time  when  no  commiseioners  were  to  be  dect- 
ed.  Is  relied  on  as  an  Invalidation  of  the  en- 
tire election. 

[1]  It  is  also  Insisted  by  the  appdiees  that 
prohibition  and  Injunction  are  not  the  pro^r 
remedy  In  this  character  of  case,  where  the 
county  judge  &nd  county  clerk  are  sought  to 
be  prevented  from  entering  an  order  show- 
ing the  result  of  an  election,  which  is  but  ttie 
performance  of  ministerial  duties  directed 
and  required  of  them  by  statute.  This  por- 
tion is  not  tenable,  for  we  have  repeatedly 
held  that  an  officer  may  be  enjoined  from  do- 
ing a  purely  ministerial  act  upon  proper  ap- 
plication and  showing.  McCreary,  Governor, 
V.  Williams,  153  Ky.  49,  154  S.  W.  417: 
Hutchinson  v.  Miller,  158  Ky.  368,  164  S.  W. 
961 ;  McCreary,  Governor,  v.  Spen-,  166  Ky. 
783,  162  S.  W.  99. 

It  is  admitted  that  the  newspaper  adve^ 
tislng  was  d<»e  in  accordance  with  the  re- 
quirements of  the  statutes,  and,  on  the  other, 
hand,  it  Is  denied  that  tbe  handbills  advertis- 
ing the  election  were  posted  two  weeks  be- 
fore the  electicm,  but  were  posted  for  only 
about  ten  days,  not  within  seven  days  after 
the  certified  copy  of  the  order  calling  the 
election  was  delivered  to  the  sheriff,  whose 
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duty  it  ^eas  to  cause  fhe  handbills  to  be  print- 
ed and  posted.  On  these  uncontroverted  facts 
we  are  asked  to  hold  the  election  invalid  and 
to  enjoin  the  defendants  from  certifying  and 
entering  the  result  of  the  election  on  the  or- 
der books. 

It  is  Insisted,  however,  by  counsel  for  ap- 
pellees, that  as  there  was  full  compliance 
■with  tlie  newspaper  advertising  and  a  partial 
compliance  with  the  handbill  requirement, 
and  tbe  further  fact  that  individuals  and 
organizations  gave  great  publicity  to  the  elec- 
tion by  causing  bills  to  be  posted  containing 
the  order  calling  the  election,  and  the  addi- 
tional fact  that  a  very  large  vote  was  cast, 
there  was  a  substantial  compliance  with  the 
refiuirements  of  the  statutes,  and  the  elec- 
tion should  therefore  be  upheld. 

This  was  a  special  election  called  for  a 
q>ecial  purpose.  The  rule  with  respect  to 
following;  the  provisions  of  the  statutes  re- 
quiring the  advertisement  of  general  elections 
is  very  different  from  the  rule  which  governs 
advertisement  of  special  elections. 

The  statute  under  consideration,  in  so  far 
as  it  relates  to  advertising,  reads  as  follows: 

"Shall  be  the  duty  of  said  sheriff  or  other 
snch  oflScer,  to  have  snch  order  published  in 
some  weeki^  or  daily  newspaper,  published  or 
drculated  in  said  county,  for  at  least  two  weeks 
before  the  election,  and  also  to  advertise  the 
same  by  printed  or  written  handbills  posted  in 
conspicuous  places  in  said  city,  for  the  same 
length  of  time. 

"The  sheriff  or  other  such  officer  shall  have 
the  advertisementB  and  notices  herein  provided 
for,  posted  tu,  herein  required,  within  seven 
days  after  he  receives  the  orders  of  the  coun- 
ty court" 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitatlcms,  states  the  distinction  as  follows: 

"Where,  however,  both  the  time  and  the  place 
of  an  election  are  prescribed  by  law,  every  vot- 
er has  the  right  to  take  notice  of  the  law,  and 
deposit  his  ballot  at  the  time  and  place  appoint- 
ed, notwithstanding  the  officer  whose  duty  it 
is 'to  give  notice  of  the  election  has  failed  in 
that  duty.    The  notice  to  be  thus  given  is  only 
additional  to  that  which  the  statute  itself  gives, 
and  is  prescribed  for  the  purpose  of  greater 
publicity,  but  the  right  to  hold  the  election  comes 
from   the    statute,    and  not  from   the    official 
notice.    It  has  therefore  been  frequently  held 
that  when  a  vacancy  exists  in  an  office  which 
the  law  requires  shall  be  filled  at  the  next  gen- 
eral election,  the  time  and  place  of  which  are 
fixed,  and  that  notice  of  the  general  election 
shall  also  specify  the  vacancy  to  be  filled,  an 
election  at  that  time  and  place  to  fill  the  va- 
cancy will  be  valid,  notwithstanding  the  notice 
is  not  given." 

In  the  case  of  Hatfield  v.  City  of  Coving- 
ton, 177  Ky.  124,  197  S.  W.  635,  we  had  be- 
fore us  a  statute  (Ey.  St  S  3069)  which  reads: 

"Shall  be  published  for  at  least  two  weeks 
Jntt  preceding  the  election  in  the  offlcial  news- 
paper in  and  for  audi  dty." 
228SM.—iA 


In  holding  the  election  luTalld  because  the 
requirement  of  the  statute  that  the  election 
be  advertised  for  at  least  two  weeks  was  not 
fully  compiled  with,  we  said: 

"The  ordinance  calling  the  election  was  en- 
acted by  the  board  of  commissioners  of  the  city 
of  Covington  on  September  21,  1916,  and  was 
published  in  the  Kentucky  Post,  the  official 
newspaper '  for  the  city  of  Covington,  on  Sep- 
tember 25,  October  23,  24,  25,  26,  27,  28,  30, 
31,  and  November  1  and  2,  1916.  The  Ken- 
tucky Post  is  published  daily  in  the  dty  of  Cov- 
ington. 

"Eliminating  the  first  publication  of  Septem- 
ber 2S,  1916,  as  imanaterial  in  the  considera- 
tion of  this  question  because  that  day  is  not 
embraced  within  the  two  weeks  named  in  the 
statute,  it  will  be  observed  that  the  first  pub- 
lication was  on  Monday,  October  2Sd,  and  that 
the  ordinance  was  published  throughout  that 
week  ending  with  Saturday,  October  28th.  It 
was  likewise  published  on  Monday,  Tuesday, 
Wednesday,  and  Thursday,  November  2d,  of  the 
ensuing  week,  but  was  not  published  on  Friday, 
November  8d,  or  Saturday,  November  4th,  of 
that  week,  or  at  any  subsequent  time.  The 
election  was  held  on  the  following  Tuesday. 
November  7th." 

The  opinion  in  the  Hatfield  Case,  supra, 
w^as  based  in  part  upcm  the  opinion  In  the 
case  of  Central  Construction  Co.  v.  City  of 
Lexington,  162  Ky.  286,  172  S.  W.  648.  In 
the  Xiexington  Case,  which  was  a  bond  issue 
election  had  under  section  3069,  Kentucky 
Statutes,  the  advertising  was  for  ten  days, 
when  it  should  have  been  for  two  weeks,  and 
we  held  the  bond  issue  invalid,  saying: 

"The  cases  in  other  jurisdictions  relied  on  by 
appellee's  counsel  as  sustaining  the  sufficiency 
of  the  notice  given  of  the  election  here  involved 
are  based  upon  statutes  unlike  that  of  this 
state,  or  attegnpted  to  be  supported  by  reason- 
ing we  think  it  unwise  to  adopt.  The  provision  • 
of  the  act,  supra,  as  to  the  publication  of  no- 
tice of  the  election,  is  dearly  mandatory; 
therefore,  it  will  not  do  to  say  that  anything 
short  of  a  substantial  compliance  therewith  will 
suffice;  and,  obviously,  such  a  failure  to  obey 
its  requirements  as  is  here  shown  must  be  re- 
garded as  fatal  to  the  validity  of  the  bonds 
issued  by  the  appellee  dty  pursuant  to  the 
election." 

In  the  case  of  McCreary  v.  Speer,  156  Ky. 
783,  162  S.  W..99,  an  agreed  statement  ot 
fact  showed  the  election  on  the  Constitu- 
tional amendmoit  was  only  advertised  for 
60  days,  whereas  the  statute  directed  that 
the  advertising  should  be  for  90  days,  and  we 
said: 

"But  we  do  not  see  that  a  publication  fot 
60  days  can  be  said  to  be  a  substantial  com- 
pliance with  the  requirement  that  the  publica- 
tion shall  be  made  for  90  days.  The  Constitu- 
tion requires  the  publication  to  be  made  by 
the  Secretary  of  State,  an  officer  created  by  the 
Constitution;  publication  made  by  private  per- 
sons cannot  take  the  place  of  the  publici>.tlon 
required  by  the  Constitution,  and  we  cannot 
assent  to  the  condodon  that  the  notices  in  tlie 
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newspaper  callint;  the  attention  to  the  (aflure 
of  the  Secretary  of  State  to  make  the  publica- 
tion required  by  the  Constitution  can  take  the 
place  of  the  publication  by  him;  for,  while 
this  may  have  drawn  public  attention  sharply  to 
the  matter,  many  persons,  when  they  learned 
that  the  required  publication  had  not  been 
made,  may  haye  thought  that  the  constitutional 
amendment  could  not  legally  be  voted  on  at  the 
election." 

A  very  similar  question  to  the  one  here  in- 
volved was  considered  by  this  court  In  the 
case  of  City  of  Newport  v.  Glazier,  175  Ky. 
609,  194  S.  W.  772.    There  we  said: 

"Sabeection  25,  supra,  provides  in  express 
terms  that  the  board  of  commissioners  shall 
cause  the  proposed  ordinance  or  ordinances,  or 
the  ordinance  and  amendment,  as  the  case  may 
be,  to  be  printed  once  in  the  official  newspaper 
of  the  city,  and  in  such  other  newspaper  as 
the  board  of  commissionerB  may  direct,  before 
such  election.  It  is  admitted  that  the  ordinance 
in  question  was  not  published  as  required  by 
the  statute,  but  insisted  that  the  circulation  of 
the  referendum  petition  among  the  voters  of 
the  dty,  considered  in  connection  with  the  large 
vote  in  favor  of  the  ordinance,  gave  it  sufficient 
publicity  to  Justify  us  in  upholding  the  election. 
The  purpose  of  the  publication  is  to  inform  the 
voters  of  the  terms  and  provisions  of  the  pro- 
posed ordinance,  in  order  tiiat  they  may  vote 
intelligently  ou  the  question.  To  accomplish 
this  purpose  the  Legislature  deemed  it  wise  to 
afford  every  voter  an  opportunity  to  have  a 
printed  copy  of  the  ordinance  before  him.  The 
importance  of  following  the  statute  is  well  il- 
lustrated in  this  case.  The  ordinance  in  ques- 
tion contains  numerous  provisions,  some  of 
which,  to  say  the  least,  are  of  an  unusual  char- 
acter. No  voter  could  comprehend  and  appre- 
ciate the  effect  of  these  provisions  unless  he 
read  them  over  and  examined  them  with  great 
care.  For  these  reasons  the  courts  generally 
hold  that  ordinances  which  are  to  take  effect  on 
a  vote  of  the  people,  or  which  provide  for  an 
issue  of  bonds  to  be  submitted  to  a  vote  of  the 
people,  must  be  published  in  the  manner  pro- 
vided by  statute,  and  that  mere  publicity,  which 
has  no  legislative  basis,  is  not  sufficient  to  take 
the  place  of  such  publication.  We  therefore 
conclude  that  the  provision  of  the  statute  with 
reference  to  publication  is  mandatory,  and  that 
an  election  held  in  the  absence  of  such  publica- 
tion is  invalid." 

The  court's  latest  adherence  to  this  rule 
will  be  found  in  the  opinion  In  the  case  of 
Gollar  V.  City  of  LoulsvlUe,  187  Ky.  448,  219 
S.  W.  421,  from  which  we  quote: 

"In  the  construction  of  statutes,  where  the 
provisions  as  to  the  publication  are  obligatory, 
for  instance,  where  the  verb  'shall'  is  employed, 
as  'such  ordinance  shall  be  published,'  etc.,  we 
have  held  this  to  be  mandatory,  and  nothing 
short  of  a  substantial  compliance  will  satisfy 
the  statute.  Bybee  v.  Smith,  22  Ky.  Law  Rep. 
1684,  61  S.  W.  15;  Central  City  Construction 
Co.  V.  City  of  Lexington,  162  Ky.  286,  172  S. 
W.  648;  City  of  Newport  v.  Glazier,  175  Ky. 
608,  194  S.  W.  771;  Hatfield  v.  City  of  Cov- 
ington, 177  Ky.  124,  197  S.  W.  635.    A  Uke 


condnsion  was  reached  in  McOreaiy  t.  Speer, 
166  Ky.  783,  162  8.  W.  99,  in  which  it  was  held 
that  section  256  of  the  Constitution,  as  to  the 
publication  of  proposed  amendments  to  that 
document,  was   mandatory." 

In  the  Lexington  Case,  supra,  the  adverti.se- 
ment  was  required  by  statute  section  3069  to 
be  published  in  a  new^aper  for  at  least  2 
weeks  just  preceding  the  election,  and  it  was 
actually  published  10  days,  but  it  was  held 
insufficient.  The  requirement  as  to  adver- 
tising in  the  Hatfield  Case,  supra,  was  the 
same  as  the  Lexington  Case,  and  the  elec- 
tion was  actually  advertised  for  11  days,  but 
this  was  not  sufQclent  to  uphold  the  election. 
In  the  McCreary  v.  Speer  Case,  supra,  the 
official  advertising  was  for  60  days,  when  it 
should  have  been  for  90  days,  but  in  addition 
thereto  the  newspapers,  on  their  own  accouat, 
gave  great  publicity  to  the  election  on  the 
constitutional  amendment  by  commenting  on 
the  failure  of  the  Secretary  of  State  to  pub- 
lish the  notice  for  90  days,  but  all  tliis  was 
held  insufficient,  even  in  face  of  the  further 
fact  that  the  voters  in  large  munbers  voted 
on  the  question  at  the  election. 

[2]  In  each  of  the  foregoing  cases,  as  well 
as  in  Newport  Case  and  Gollar  Case,  supra, 
we  held  the  statute  mandatory  In  its  provi- 
sions for  advertising  the  electltm.    Following        j 
and   applying  that  often  repeated  rule,   we        i 
must  hold  in  this  case  that  the  statute  re-        ' 
quiring  the  special  election  to  be  advertised        { 
both  in  a  newspaper  and  by  printed  or  writ- 
ten handbills,  posted  at  conspicuous  places  in        ' 
the  city,  for  at  least  two  weeks  before  the 
election,  mandatory  and  not  merely  directory, 
and  the  failure  to  follow  the  statute  was  a 
fatal  error  invalidating  the  election. 

This  rule  does  not  apply,  however,  to  that 
part  of  the  statute  under  consideration  whidi 
provides  that  the  advertising  shall  be  com- 
menced by  the  sheriff  within  seven  days  afta- 
the  order  of  the  county  court  is  delivered  to 
him,  for,  if  there  remains  as  much  as  two 
weeks  before  the  election  in  which  the  ad- 
vertising may  be  done,  the  failure  to  com- 
mence it  within  seven  days  after  delivery  of 
the  order  to  him  is  not  fatal,  if  the  election 
Is  properly  advertised  for  such  time;  this 
much  of  the  statute  being  merely  directory. 
Lancaster  v.  Hamon,  163  Ky.  687,  166  S.  W. 
142. 

The  Injunction  granted  by  the  lower  court 
and  later  dissolved  by  that  court  is  therefore 
reinstated  and  made  permanent.  In  accord- 
ance with  the  prayer  of  the  petition,  staying 
the  county  judge  and  county  derk  of  Kenton 
county  from  entering  upon  the  order  books 
of  the  Kenton  county  court  the  certificate  of 
election  evidencing  the  result  of  the  election 
on  the  question  of  the  change  in  form  of  gov- 
ernment for  the  city  of  Covington,  and  from 
making  or  entering  any  <n:der  validating  said 
election. 

Judgment  reversed. 
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date;  its  action  in  doing  ao  being  neither  Toid 
nor  erroneous. 


BANK  &  TRUST  CO, 
STANLEY  et  ai. 


•t  al.  V, 


(Court  of  Appeals  of  Kentucky.  Feb.  18, 
1921.    Rehearing  Denied  March  25,  1921.) 

1.  Appeal  and  error  «=»77(2)— Order  oharg* 
Ing  administrator  with  Item  to  be  aeconnt- 
ad  for  on  final  distribution  not  final. 

An  order  of  court  purporting  to  charge 
plaintiff  trust  company,  as  administrator  of  a 
decedent's  estate,  with  a  particular  item  to 
be  accounted  for  by  it  on  final  distribution,  is 
not  a  final  order  from  which  an  appeal  may  be 
prosecuted. 

2.  Appeal  and  error  «3»66,  792  —  Appeals  to 
Court  of  Appeals  from  other  than  final  orders 
■nay  bo  dismissed  on  eourfs  own  motion. 

No  appeal  may  be  prosecuted  to  the  Court 
of  Appeals  except  from  final  orders,  and  an 
appe^  from  an  interlocutory  order,  if  attempt- 
ed, will  be  promptly  dismissed  on  motion  or 
without  motion. 

3.  Appeal  and  error  «=>1099(2)— Judgment  of 
afllrnanoe  rendered  on  appeal  from  later* 
locntory  order  becomes  conclusive. 

Where  the  Court  of  Appeals  renders  judg- 
ment of  affirmance  on  appeal  from  an  inter- 
locutory order,  such  judgment  becomes  con- 
clusive on  subsequent  appeal,  and  the  parties 
may  not  thereafter  question  the  jurisdiction 
of  the  Court  of  Appeals  to  entertain  and  dis- 
pose of  the  'appeal,  undoubtedly  so  after  ex- 
piration of  the  time  for  filing  petition  for  re- 
hearing. 

4.  Appeal  and  error  €=3l097(2),  1195(1)— 
Opinion  becomes  law  of  case. 

An  opinion  on  appeal  becomes  the  law  of 
the  case  in  subsequent  trials  and  subsequent 
appeals  whether  the  first  opinion  was  right 
or  wrong,  provided  the  point  involved  was  ex- 
pressly or  by  necessary  implication  determined 
on  its  merits. 

5.  Executors  and  administrators  €=3l04(l)— 
Administrator  properly  charged  wHh  inter- 
est on  amount  of  devastavit. 

Plaintiff  trust  company,  administrator  of  a 
decedent's  estate,  rightfully  charged  with  $4,- 
000  by  way  of  devastavit  for  decedent's  dia- 
mond brooch,  not  reduced  to  possession,  whose 
protracted  litigatioD  over  the  matter  delayed 
settlement  of  the  estate  and  payment  of  its 
creditors,  while  interest  was  accumulating  on 
claims  against  the  estate,  held  properly  charge- 
able with  interest  on  the  amount  of  its  dev- 
astavit from  a  date  three  months  after  the 
commissioner's  report  fixing  the  amount  of 
its  liability  was  confirmed. 

6.  Appeal  and  error  ®=»  1200— Erroneous  award 
of  damages  by  Court  of  Appeals  conclusive, 
and  action  of  trial  court  thereunder  proper. 

Where  the  (Tourt  of  Appeals  on  former 
appeal  erred  in  awarding  damages  against 
pUintiff  trust  company,  administrator  of  a  de- 
cedent's estate  and  charged  with  a  devastavit, 
but  its  mandate  directed  the  trial  court  to 
render  a  judgment  for  such  damages,  the  trial 
court  haid  no  alteruative  but  to  obey  the  man- 


7.  Appeal  and  error  ®=>l099(i0)  —  Clerical 
misprision  on  former  appeal  oannot  be  oor- 
reoted  on  subseqaent  appeal. 

If  order  directing  damages  made  in  the 
Court  of  Appeals  on  former  appeal  was  a  cler- 
ical misprision,  it  cannot  be  corrected  on  a 
subsequent  appeal;  such  errors  must  be  cor- 
rected by  the  court  and  in  the  particular  case 
in  which  the  error  was  committed, 

8.  Executors  and  administrators  «=»2I6(2)— 
Heir  who  benefits  estate  by  employing  and 
paying  attorney  allowed  reasonable  fee  paid. 

When  the  services  of  an  attorney,  em- 
ployed by  an  heir  litigating  the  settlement  of 
a  decedent's  estate,  benefited  the  estate  by 
bringing  funds  into  it  or  by  defeating  claims 
against  it,  such  heir  will  be  allowed  a  reason- 
able attorney's  fee  paid  by  him. 

Appeal  from  Circuit  Ciourt,  Henderson 
County. 

Suit  by  the  Fanners'  Bank  &  Trust  Compa- 
ny, individually,  against  itself  as  administra- 
tor of  Fannie  S.  McAllister  and  against  H. 
M.  Stanley,  wherein  defendant  Stanley,  coun-. 
terclalmlng,  charged  plaintiff  Trust  (Compa- 
ny as  administrator  with  a  devastavit,  and 
from  an  adverse  Judgment  the  Trust  Com- 
pany ap];)eals,  defendant  Stanley  cross-appeal- 
ing. Jndgrment  affirmed  on  original  appeal, 
and  reversed  on  cross-appeal  to  an  extent  in- 
dicated, with  dlrectlcms  to  modify. 

Clay  &  Clay  and  John  C.  Worsham,  all  of 
Henderson,  for  appellants. 
H.  M.  Stanley,  of  Henderson,  for  appel- 


THOMA8,  J.  The  appellant  Fanners' 
Bank  &  Trust  Company  was  the  admin- 
istrator with  the  will  annexed  of  Mrs.  Fan- 
nie S.  McAllister,  who  died  a  resident)  of 
Henderson  county.  It  filed  suit  In  its  in- 
dividual capacity  against  itself  as  personal 
representative,  and  against  H.  M.  Stanley, 
on  three  notes  aggregating  $1,700  which  had 
been  Jointly  executed  to  it  by  its  decedent 
and  H.  M.  Stanley.  The  latter  filed  answer, 
making  it  a  counterclaim  and  set-off.  In 
which  he  charged  plaintiff  as  the  personal 
representative  of  decedent  (who  was  his 
mother),  with  a  devastavit.  In  that  it  had 
failed  to  possess  Itself  of  a  diamond  brooch 
that  belonged  to  her  and  which  was  worth 
^,000,  and  be  sought  to  charge  the  plaintiff 
with  that  sum  and  prayed  for  a  settlement  of 
the  estate.  Appropriate  pleadings  made  the 
issues  and  the  cause  was  referred  to  the  mas- 
ter commissioner,  who  reported  that  the  dia- 
mond brooch  was  the  property  of  the  dece- 
dent, and  that  plaintiff  had  carelessly  and 
negligently  failed  to  possess  itself  of  it,  and 
that  It  was  worth  $4,000,  which  latter  fact 
was  reported  to  be  agreed  to  by  the  parties. 
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ElzceptJons  were  filed  to  tbat  report  by  the 
trust  company,  and  upon  hearing  they  were 
oTerruIed,  and  the  report  of  the  commission- 
er was  confirmed,  but  there  was  no  final  dis- 
tribution or  order  made  In  the  case.  On  the 
contrary,  in  the  order  of  confirmation  there 
was  a  re-reference  to  the  commissioner.  A 
short  while  thereafter  the  trust  company  filed 
a  petition  for  a  new  trial  on  the  Issues  as  to 
the  value  of  the  brooch  and  Its  UaUllty  there- 
for, and  alleged  that  it  had  obtained  the 
brooch,  and  that  it  was  not  worth  exceeding 
11,500.  The  lower  court  granted  a  new  trial, 
but  that  Judgment  on  appeal  to  this  court 
was  reversed  in  an  opinion  reported  in  180 
Ky.  706,  203  S.  W.  722.  After  the  filing  of 
the  mandate  which  issued  upon  that  opinion 
plaintiff  prosecuted  an  appeal  to  this  court 
from  the  original  order  of  confirmation  charg- 
ing It  with  the  brooch  at  a  valuation  of 
$4,000.  That  Judgment  was  affirmed  In  an 
opinion  reported  in  186  Ky.  836,  218  S.  W. 
237.  Reference  is  made  to  those  two  opln- 
lons  for  a  more  detailed  statement  of  the 
facts  and  of  the  history  of  the  case.  The 
mandate  from  the  last  (pinion  referred  to 
.awarded  10  per  cent,  damages,  and  after  it 
was  filed  In  the  trial  court  a  final  Judgment 
of  distribution  was  rendered  In  which,  the 
trust  company  was  charged  with  interest  on 
the  $4,000  from  May  23,  1917,  and  with  $400 
damages  pursuant  to  the  mandate  from  this 
court,  and  from  that  Judgment  it  prosecutes 
this  appeal,  urging  three  points  for  reversal, 
which  are:  (1)  That  it  should  be  charged 
with  only  the  sum  of  $950  (being  the  amount 
for  which  the  brooch  was  sold  under  an  or- 
der of  court  made  and  executed  pending  the 
prior  appeals)  Instead  of  the  sum  of  $4,000, 
as  originally  reported  by  the  commissioner 
and  confirmed  by  the  court;  (2)  error  of  the 
court  in  awarding  interest  on  the  $4,000; 
and  (3)  error  in  allowing  10  per  cent,  dam- 
ages. A  cross-appeal  prosecuted  by  the  ap- 
pellee and  defendant  H.  M.  Stanley  questions 
the  propriety  of  the  Judgment  in  certain  par- 
ticulars, only  one  of  which  merits  considera- 
tion and  which  will  be  disposed  of  later  in 
this  opinion. 

[1]  It  is  doubtful  whether  ground  (1)  urged 
for  a  reversal  is  properly  before  us,  since  the 
exceptions  filed  to  the  commissioner's  report, 
upon  which  the  Judgment  appealed  from  was 
rendered,  does  not  rely'  on  the  particular  er- 
ror complained  of.  We  have  concluded,  how- 
ever, to  dispose  of  the  questions  raised  as 
briefly  as  possible.  It  is  Insisted  that  the  or- 
der of  February  23,  1917  (the  one  affirmed  In 
186  Ky.  836,  218  S.  W.  237),  was  not  a  final 
order  from  which  an  appeal  could  be  prose- 
cuted, and,  not  being  so,  Its  aSirmance  by 
this  court  did  not  change  its  legal  effect  or 
render  it  conclusive  upon  the  parties  or  the- 
court  That  order  only  purported  to  charge 
the  trust  company  with  a  particular  item  to 
be  accounted  for  by  it  on  final  distribution. 
That  such  an  order  is  not  a  final  one  from 


which  an  appeal  may  be  prosecuted  there  can 
be  no  question.  It  has  been  expressly  so  held 
by  this  court  in  the  cases  of  Adkisson  v. 
Dent,  88  Ky.  628,  11  S.  W.  950,  11  Ky.  Law 
Rep.  85;  Paul  v.  Weltlauf,  71  S.  W.  632,  24 
Ky.  Law  Rep.  1480 ;  McClure's  Ex'r  v.  An- 
chor Roller  Mills'  Assignee,  99  S.  W.  2aU  30 
Ky.  Law  Rep.  509;  Vandever's  Adm'r  r. 
Rlchart,  6  Ky.  Law  Rep.  8fi2;  Bubenk  v.  Eu- 
bank, 7  Ky.  Law  R«^.  294;  Skillman  v. 
Frost's  Ex'rs,  4  Ky.  Law  Rep.  621 ;  Salyer  v. 
Amett,  62  S.  W.  1031,  23  Ky.  Law  Rep.  321; 
and  WooUey  v.  Louisville,  62  S.  W.  517,  23 
Ky.  Ijaw  Rep.  100. 

[2,  S]  That  no  appeal  may  be  prosecuted 
to  this  'court,  except  from  final  orders.  Is  too 
well  settled  to  require  reference  to  the  cas- 
es, and,  should  an  appeal  be  prosecuted  from 
an  interlocutory  order,  it  would  be  promptly 
dismissed  upon  moti<m,  or  without  motion. 
if  the  attention  of  the  oonrt  should  be  di- 
rected to  it.  It  is  furthermore  probable  tiutt 
such  an  appeal,  while  priding  and  undis- 
posed of  by  the  appellate  court,  would  not 
Bnq)end  proceedings  in  the  trial  court  or  in 
any  manner  affect  Its  authority  to  proceed 
with  the  case  as  though  no-  appeal  was  pend- 
ing. An  altogether  different  result,  however, 
follows  the  determinaticHi  of  the  case  aa  the 
appeal,  and  esjieclally  so  if  the  Judgment  is 
affirmed.  In  that  case  the  question  as  to 
the  finality  of  the  Judgment  appealed  from 
becomes  c<Miclusive,  and  the  parties  may  not 
thereafter  question  the  Jurisdiction  of  the 
appellate  court  to  entertain  and  dispose  of 
the  appeal,  and  undoubtedly  so  after  the  ex- 
piration of  the  time  for  filing  a  pettUon  for 
rehearing.  This  consequence,  following  the 
disposition  of  an  appeal  from  an  order  which 
was  not  final,  is  sustained  by  the  following 
opinions  and  texts,  with  none  to  the  con- 
trary so  far  as  we  have  been  able  to  And: 
4  Corpus  Juris,  1104  and  1108 ;  Freeman  on 
Judgments  (4tb  Ed.)  section  249;  2  R.  C.  L 
227;  Washlngtcm  Bridge  Oo.  v.  Stewart,  3 
Bow.  413,  11  L.  Ed.  658;  notes  to  Hastings  t. 
Fox  worthy,  34  L.  R.  A.  334;  Grand  (Jentral 
Mining  Co.  v.  Mammoth  Mining  Co.,  36  Utah. 
364,  104  Pac.  573,  Ann.  Gas.  1912A  254; 
Clary  v.  Hoagland,  6  Cal.  685 ;  Turner  t. 
Anderson,  260  Mo.  1,  168  S.  W.  943 ;  Hnnger- 
f  ord  V.  Cushlng,  8  Wla  327;  Martin  v.  Mai- 
ey,  14  Mont  85,  35  Pac.  667;  and  HaU  t. 
Rudd,  IB  Ky.  Law  Rep.  205  (a  superior  conrt 
decision). 

[4]  In  the  Washington  Bridge  Co.  CJase, 
from  the  United  States  Supreme  Court,  and 
in  the  Grand  Central  Mining  Co.  Case,  the 
Identical  question  here  presented  was  Involv- 
ed, and  each  of  those  courts  held  that  after 
an  appellate  court  had  assumed  Jurisdiction 
from  a  nonappealable  order  (because  It  was 
not  final),  its  opinion  upon  that  appeal  was 
conclusive  upon  the  parties  as  to  all  ques- 
tions necessarily  determined,  including  juris- 
dictional ones,  lA  a  subsequent  appeal  frDm 
a  final  order  in  the  same  caaew   Tliis  general 
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role  as  applied  by  the  courts  and  laid  down 
by  text-writers  Is  thns  stated  In  B.  O.  li.. 
referred  to: 

"The  decision  of  the  prior  appeal  is  con- 
clusive on  the  second  appeal  both  as  to  the 
Jurisdiction  of  the  trial  court  and  as  to  that 
of  the  appellate  conrt  on  the  prior  appeal. 
On  the  second  appeal  the  decimon  of  the  ap- 
pellate conrt,  arising  merely  from  its  assnminc 
jarisdiction  of  the  appeal,  is  conclusive  that 
the  order  iwpealed  from  was  appealable,  and 
that  the  court  had  jurisdiction  of  the  appeal; 
and,  as  has  been  said,  to  permit  afterwards, 
upon  an  appeal  from  proceedings  upon  the 
mandate  of  the  appellate  court,  a  suggestion  of 
the  want  of  jurisdiction  in  the  appellate  court 
npon  the  first  appeal,  as  a  sufficient  cause  for 
re-examining  the  judgment,  would  certainly 
be  a  novelty  in  practice." 

Indeed,  it  la  difficult  for  us  to  see,  in  the 
light  of  the  rules  governing  appellate  prac- 
tice, how  an  opposite  vlefw  could  be  upheld. 
It  Is  fundamental  with  us  (a  rule  which  uni- 
versally prevails  with  appellate  courts)  that 
an  opinion  on  appeal  becomes  the  law  of  the 
case  in  subsequent  trials  and  subsequent  ap- 
peals, whether  the  first  opinion  was  right 
•r  wrong,  provided  the  point  Involved  was 
expressly  or  by  necessary  Implication  deter- 
mined npon  Its  merits  upon  the  first  appeaL 
Applying  that  rule  to  the  instant  case,  it  was 
necessarily  determined  in  the  opinion  in  186 
Ky.  826,  218  S.  W.  237,  as  well  as  in  180  Ky. 
705,  203  S.  W.  722,  that  the  order  confirming 
the  commissioner's  report  of  February  23, 
1017,  In  which  It  was  charged  with  $4,000  as 
the  value  of  the  brooch,  was  a  final  one; 
otherwise  the  last  appeal  would  not  have 
been  entertained,  and  the  first  one  would  not 
have  adjudged  that  the  order  was  final  for 
purposes  of  a  proceeding  for  a  new  trial. 
The  question  has  not  heretofore  been  deter- 
mined by  this  court,  but  it  was  expressly  de- 
termined in  the  case  of  Hall  v.  Rudd,  supra, 
an  opinion  by  Judge  Barbour  of  our  for- 
mer superior  court.  Prom  an  interlocuto- 
ry order  referring  the  cause  to  the  commis- 
sioner for  an  adjustment  of  accounts  between 
the  parties  as  to  rents  and  improvements  an 
appeal  was  prosecuted  to  this  court,  which 
affirmed  the  Judgment,  and  upon  a  subse- 
quent appeal  to  the  superior  court  the  Judg^ 
ment  of  this  conrt  on  the  appeal  was  held  to 
be  res  adjudicata  and  conclusive  upon  the 
rights  of  the  parties,  although  the  first  ap- 
peal was  from  an  order  which  was  not  final. 
We  thereof  ore,  with  some  reluctance  (grow- 
ing out  of  the  peculiar  hardships  in  this 
case),  conclude  that  we  are  bound  by  the 
rule  of  practice  as  thus  established,  although 
Its  effect  is  to  shut  the  door  to  the  appeal- 
ing Icnocks  of  Justice.  It  Is  some  consola- 
tl<m,  however,  for  the  injustice  which  is  thus 
visited  upon  appellant  to  remember  that 
there  was  a  time  when  it  had  its  day  In 
court  and  when  It  could  have  relieved  Itself 
of  the  unjust  burden.  In  all  countries  with 
an  enlightened  Jurisprudence  there  must  nec- 


essarily be,  and  Is,  a  formnlated  set  of  rules 
for  the  guidance  ot  courts  in  the  administra- 
tion of  Justice,  some  of  which  look  exclusive- 
ly to  the  dispatch  of  business  to  the  end 
that  there  shall  be  a  final  determination  of 
litigation.  Without  them  all  disputes  and 
controversies  within  the  cognizance  of  courts 
would  be  forever  unsettled,  and  rights  of 
litigants  would  be  in  an  interminable  state 
of  confusicm;  hence  it  is  that  the  principle 
of  former  adjudication  has  a  fixed  place  in 
the  law.  Some  court,  somewhere^  at  some 
time  must  speaic  the  final  word,  and  we  know 
of  none  In  which  the  pronouncing  ot  the  ulti- 
matum could  be  more  safely  reposed  than 
the  court  of  last  resort,  and  when  It  has 
assumed  Jurisdiction  and  passed  upon  the 
merits  of  the  case,  and  it  has  passed  out  of 
Its  control,  the  litigants  must  abide  the  re- 
sult. However  harsh  the  consequences,  we 
can  find  no  way  by  which  we  can  set  at 
naught  the  well-settled  principles  of  appel- 
late procedure  for  the  purpose  of  relieving 
appellant  of  an  onerous  situation  which,  to 
some  extent  at  least,  it  has  invited.  It  is 
better  for  the  stability  of  the  practice  that 
the  fixed  and  settled  rules  governing  court 
procedure  should  be  adhered  to  rather  than 
Ignored  in  ord»  to  do  Justice  In  a  particular 
case. 

[6]  We  are  furthermore  convinced  that 
the  court  did  not  err  in  adjudging  interest 
on  the  14,000,  as  complained  of  in  ground 
(2)  urged  against  the  Judgment  The  former 
opinions  of  this  court,  as  we  have  seen,  fixed 
indisputably  the  amount  for  which  the  ad- 
ministrator should  t>e  charged.  Nothing  back 
of  that  may  be  looked  to  by  us  in  review- 
ing the  error  now  under  consideration. 
Those  opinions  also  held  that  appellant  was 
grossly  negligent  in  not  recovering  the 
brooo^i,  or  its  value,  which  could  have  been 
done  aq  pointed  out  in  those  opinions.  Our 
statute  (section  3850)  says: 

"A  personal  representative,  after  the  ex- 
piration of  two  years  from  the  time  he  qsali- 
fies,  shall  be  charged  with  interest  on  the  sur- 
plus assets  in  his  hands  from  that  period,  and 
before  the  expiration  of  two  years  shall  be 
charged  with  all  iiiterest  realized  on  assets." 

Construing  that  section,  this  court  in  the 
cases  of  Steel's  Adm'rs  v.  Lewis,  105  S.  W. 
1191,  32  Ky.  Law  Rep.  439,  and  Howe  v. 
Winn,  150  Ky.  667,  150  S.  W.  842,  held  that 
the  administrator  was  not  chargeaUe  with 
Interest  on  assets  of  the  estate  for  two  years 
after  his  qualification,  except  such  as  he  ac- 
tually or  could  havoi  by  the  exercise  of  ordi- 
nary care,  realized,  and  that  after  that  time 
he  is  prima  fade  chargeable  with  interest 
"and  the  burden  is  on  him  to  show  that  by 
reason  of  circumstances  beyond  his  control 
he  was  unable.  In  the  exercise  of  ordinary 
care,  to  earn  interest  on  the  fund."  Howe 
Case.    In  the  Steel  Case  the  court  said: 
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"The  statutes  require  administrators  to  be 
charged  with  interest  after  two  years,  on  any 
balance  remaining  in  their  hands.  There  are 
cases  in  which  administrators  should  not  be 
charged  with  interest  on  such  a  balance,  but 
the  burden  rests  upon  the  administrator  to 
show  a  state  of  fact  to  relieve  himself  from 
this  charge." 

Other  cases  found  in  the  notes  to  tbe  sec- 
tion support  those  referred  to.  In  this  case, 
assuming  that  the  administrator  was  right- 
fully charged  with  the  $4,000  (as  we  have 
seen  must  be  done),  it  has  held  that  sum  since 
February  23,  1917,  the  day  when  the  com- 
missioner's report  charging  It  therewith  was 
confirmed.  The  decedent  died  In  April,  1914, 
and  the  appointment  of  appellant  as  her  rep- 
resentative was  made  in  November  follow- 
ing. EYom  the  time  of  Its  appointment  it 
knew  of  the  existence  of  the  brooch  and  of 
the  contention  made  that  It  was  an  asset  of 
the  estate.  It  chose  to  take  no  action  In 
tbe  matter,  and  In  the  meantime  interest  was 
accumulating  on  claims  against  tbe  estate, 
the  largest  one  of  which  belonged  to  the  ad- 
ministrator. The  only  act  which  has  pre- 
vented the  settlement  of  the  estate  and  the 
payment  of  Its  creditors  has  been  the  fight 
made  by  appellant  against  being  charged 
with  the  value  of  the  brooch.  But  for  its 
protracted  litigation  of  that  single  issue  the 
estate  would  long  since  have  t)een  settled 
and  a  considerable  sum  of  accumulated  In- 
terest on  the  claims  would  have  l)een  saved. 
Under  the  circumstances,  in  view  of  the  stat- 
ute and  our  opinions  construing  it,  we  see  no 
room  for  questioning  tbe  Judgment  tn  the 
matter  complained  of.  Moreover,  the  trial 
court  in  the  judgment  now  under  review 
charged  appellant  with  interest  on  the  |4,000 
from  May  23,  1917,  being  three  months  after 
tbe  master  commissioner's  report  fixing  that 
amount  of  its  liability  was  conflrm4d.  Our 
former  opinions  In  this  case  stamped  that 
order,  as  we  have  seen,  as  a  final  one,  and, 
being  so,  it  would  draw  interest  from  the 
date  of  its  rendition. 

[6,  7]  In  disposing  of  ground  (3)  relied  on 
for  a  reversal,  we  find  ourselves  in  the  same 
embarrassed  situation  as  confronted  us  in 
disposing  of  ground  (1).  It  may  be  assumed 
that  this  court  erred  on  the  former  appeal 
in  awarding  damages  and  directing  their  col- 
lection in  its  mandate,  but  its  judgment  In 
that  respect  cannot  be  considered  as  void, 
but,  at  most,  as  only  erroneous.  Appellant 
could  easily  have  corrected  the  judgment  in 
this  particular  at  any  time  within  30  days 
after  the  Issual  of  the  mandate,  and  per- 
haps at  any  time  during  tliat  term  of  court 


It  did  not  do  so,  and  the  trial  court  was  di- 
rected to  raider  a  judgment  for  the  10  per 
cent,  damages.  It  had  no  other  alternative 
but  to  obey  the  mandate  of  this  court,  and 
its  action  in  doing  so  is  neither  void  nor 
erroneous.  If,  as  Insisted,  the  order  direct- 
ing damages  made  in  this  court  on  the  for- 
mer appeal  was  a  clerical  misprision,  it  could 
not  then  be  corrected  on  this  appeal,  since 
such  errors  must  be  corrected  by  the  court 
on  motion  made  in  the  particular  case  or  ap- 
peal in  which  the  error  was  committed. 

As  before  intimated,  under  tbe  jpeculiar 
facts  of  this  case,  and  the  liarsh  results 
wldch  the  events  following  the  Judgment 
have  created,  we  Iiave  been  led  to  give  to 
this  appeal  more  research  and  study  than 
is  ordinarily  done,  in  the  hope  that  we  might 
find  some  consistent  way  of  relieving  appel- 
lant from  accounting  for  any  more  than  the 
demonstrated  value  of  the  brooch;  but  we 
have  t>een  unable  to  do  so  without  making 
an  exceptl<«  to  well-settled  rules  of  prac- 
tice. 

[8]  In  the  Judgment  appealed  from  there 
was  left  in  the  administrator's  hands,  after 
the  payment  of  all  claims,  the  sum  of  $363.57, 
which  the  court  ordered  to  l>e  distributed 
equally  among  the  three  children  of  the  dece- 
dent. Appellee  H.  M.  Stanley,  one  of  tbe 
children,  in  his  cross-appeal  complains  of 
that  action  of  the  court,  and  contends,  as 
be  did  l>elow,  that  that  Imlance  should  be 
paid  to  him  in  partial  settlement  of  attor- 
ney's fees  heretofore  paid  by  him  in  aU  of 
the  litigation  seeking  to  charge  tbe  admin- 
istrator with  the  value  of  the  broocb,  as  was 
finally  done.  The  commissioner  reported  that 
appellee  bad  paid  $500  individually  to  at- 
torneys in  prosecuting  the  litigation  for  the 
benefit  of  the  estate,  and  that  be  should  re- 
ceive the  balance  of  $363.57.  The  court  de- 
clined to  confirm  the  report  in  this  particular 
and  ordered  the  fund  distributed  as  stated. 
I«  this  we  think  the  court  erred.  It  Is  the 
settled  practice,  frequently  upheld  by  tills 
court,  to  allow  a  litigant  attorney's  fees  in 
the  settlement  of  estates  when  the  service 
of  the  attorney  benefited  the  estate  by  bring- 
ing funds  into  It,  or  in  defeating  claims 
against  it.  In  conformity  with  that  rule  ap- 
pellee should  be  paid  the  balance  of  the  funds 
for  which  be  contends,  and  whicti,  as  we 
liave  seen,  only  partially  repays  him  for  a 
reasonable  attorneys'  fee. 

Wherefore  the  judgment  is  affirmed  on  the 
original  appeal  and  reversed  on  the  cross-ap- 
peal to  the  extent  indicated,  with  directions 
for  the  court  to  modify  the  Judgment  as 
herein  directed. 
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GATES  at  al.  V.  REYNOLDS  at  al. 

CSnpreme  Court  of  Teoneesee.     March  9, 
1921.) 


I. 


Rabllo  lands  «s>l70(2)— Grant  fron  state 
■at  voldad  by  oonfllet  in  calls  of  survey,  ate. 
The  mere  fttct  that  there  is  a  conflict  in  the 
calls  of  a  survey,  or  that  the  surveyor  was 
mistaken  with  respect  to  the  location  of  the  ob- 
jects called  for,  does  not  void  grant  from 
the  state  if  by  any  reasonable  interpretation 
of  the  grant  its  boundaries  can  be  ascertained 
and  determined  with  reasonable  certainty. 

2.  Pabllo  lands  iS=s>l70(3)— Intention  of  parties 
controls  In  construing  grant. 

The  primary  and  fundamental  rule  in  the 
construction  of  a  grant  from  the  state,  to  which 
an  others  relate  and  must  yield,  is  that  the 
intention  of  the  parties  gathered  from  the 
-wfaole  instrument,  taken  in  connection  with  sur- 
rounding circumstances,  must  control. 

3.  Boundaries  <S=>3(I)— In  harmonizing  con- 
flicting oalls  In  survey,  "looatlve  calls"  must 
control  "dlre«tory  calls." 

In  harmonizing  conflicting  calls  in  a  deed 
or  surrey  of  public  lands,  conrts  will  ascertain 
which  cidls  are  locative  and  which  are  merely 
directory,  and  conform  the  lines  to  the  locative 
calls;  "directory  calls"  being  those  which  mere- 
ly direct  the  neighborhood  where  the  different 
calls  may  be  found,  whereas  "locative  calls" 
are  those  which  serve  to  fix  bbundaries. 

4w  Boundaries  «S93(3)— Locative  oalls  of  sur- 
vey referring  to  natural  or  fixed  objects  con- 
trol over  those  for  course  or  distance. 
In  a  case  of  conflict  between  locative  calls 
in  a  survey  of  public  lands,  those  referring  to 
natural  or  flxed  objects  prevail  over  those  for 
course  and  distance  unless  the  result  is  absurd 
and  one  manifestly  not  intended. 

5.  Boundaries  9=33(8)— Surveyor's  plat  may  be 
referred  to  to  remove  doubt  as  to  boundaries. 
If  a  doubt  with  regard  to  boundaries  aris- 
es from  the  calls  of  a  grant  of  public  lands  by 
the  state,  the  surveyor's  plat  and  certificate  of 
his  survey  may  be  referred  to  to  remove  it,  the 
plat  having,  not  a  directory,  but  a  locative 
operation  in  determining  its  precise  limits, 
though  it  may  result  in  disregarding  a  fixed 
natural  or  artificial  object  called  for  in  the 
grant. 

Appeal  from  Chancery  Court,  Cumber- 
land County;    W.  R.  Officer,  Chancellor. 

Suit  by  Charles  T.  Cates,  Jr.,  and  others 
against  James  K.  Beynolds  and  others. 
From  decree  for  plaintiffs,  defendants  ap- 
peal.   Decree  affirmed. 

James  A.  Monroe,  Scott  &  Anderson,  and 
John  W.  Staples,  all  of  Harrlman,  for 
Charles  T.  Cates,  Jr.,  and  others. 

Wright  &  Haggard,  of  Rocbwood,  for 
James  K.  Reynolds  and  others. 

L.  D.  SMITH,  Special  Judge.  This  is  an  ac- 
tion of  ejectment,  in  which  the  only  question 
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presented  is  one  of  boundary.  The  land  In 
dispute  is  covered  by  the  defendants'  title 
papers,  which  originate  with  Morgan  county 
entry  No.  2636,  on  which  grant  27127  was 
issued  August  15,  18159.  The  question  Is 
whether  the  complainants'  title  papers  which 
originate  with  Morgan  county  entry  No. 
1782,  upon  which  grant  No.  20670  was  issued 
August  24,  1836,  cover  and  include  the  land 
in  dispute.  If  so,  complainants  are  entitled 
to  recover  because  their  title  is  older;  oth- 
erwise they  are  not. 

The  grant  from  wUch  complainants  de- 
rive title  describes  the  land  as  follows: 


"There  is  granted  by  the  state  of  Tennessee 
unto  the  said  Stephen  Haight  and  his  heirs  a 
certain  tract  or  parcel  of  land  containing  5,000 
acres  lying  in  the  county  aforesaid  on  the  south 
of  Daddy's  creek,  in  the  fork  of  said  creek,  and 
Yellow  creek,  beginning  at  a  white  oak  and 
large  hickory  5  poles  above  the  junction  of  said 
creek  on  the  south  side;  then  up  Daddy's 
creek,  south  5  degrees  west  1,250  poles  to  a 
stake  and  pointers  above  the  mouth  of  Crab 
Apple  branch;  thence  south  85  degrees  east 
640  poles  to  a  stake  at  the  foot  of  Crab  Or- 
chard Mountain;  then  along  the  same  north  6  . 
degrees  east  1,250  poles  to  a  stake  on  the  bank 
of  Yellow  creek;  then  down  said  creek  a  di- 
rect line  to  the  beginning,  including  the  flat 
land  between  the  mountain  and  Daddy's  creek." 

It  the  streams  and  the  foot  of  the  moun- 
tain were  in  fact  located  as  indicated  by  the 
courses  and  distances  called  for  in  the  grant, 
there  would  be  no  difficulty  in  immediately 
locating  the  land  In  the  form  of  a  parallel- 
ogram 1,250  poles  in  length  and  640  poles  in 
width.  All  agree  that  the  beginning  corner 
is  a  certain  tree  definitely  located  near  the 
Junction  of  the  two  creeks,  but  the  undis- 
puted proof  shows  that  Daddy's  creek,  in- 
stead of  running  south  5  degrees  west,  as 
indicated  by  the  calls  of  the  grant,  runs  in  a 
very  irregular  course,  and  generally  very 
much  more  westward  of  south.  Yellow 
creek,  Instead  of  running  north  85  degrees 
west  as  indicated  by  the  calls  of  the  grant, 
runs  In  an  Irregular  direction,  but  generally 
almost  due  south.  The  foot  of  the  moun- 
tain, instead  of  running  north  5  degrees  east, 
as  indicated  by  the  grant,  runs  something 
like  45  degrees  east  of  north.  The  question 
therefore  arises  as  to  whether  or  not  the 
boundaries  of  the  land  shall  conform  to  the 
location  of  the  streams  and  the  mountain, 
or  to  the  courses  and  distances  called  for. 
The  complainants  contend  that  the  land  is 
to  be  located  by  running  the  lines  according 
to  the  course  and  distances,  regardless  of 
the  natural  objects  referred  to.  Whereas 
the  defendant  contends  that  the  land  is  to 
be  located  by  running  from  the  beginning 
comer  up  Daddy's  creek  with  its  meanders, 
the  distance  called  for,  so  as  to  reach  a 
point  beyond  and  above  the  mouth  of  Crab 
Apple  branch,  from  thence  the  course  and 
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distance  called  for,  although  such  a  line 
would  not  reach  the  foot  of  Grab  Orchard 
Mountain;  that  the  third  line  should  run 
the  course  called  for  until  It  reaches  Yellow 
creek,  although  the  line  would  fall  short 
1,000  poles  of  the  distance  called  for,  and 
from  thence  follow  the  meanders  of  Yellow 
creek  to  the  point  of  beginning,  whatever 
the  distance  or  direction. 

The  attached  diagram  will  illustrate  the 
contentions  of  the  parties  with  respect  to 
the  proper   location  of   the  oomplalnants' 


It  is  quite  manifest  that  there  Is  a  con- 
flict in  the  calls  of  the  complainants'  grant, 
when  compared  with  the  true  location  of  the 
natural  boundaries  referred  to  therein.  How, 
then,  shall  we  determine  the  correct  loca- 
tion? There  are  no  marked  lines  on  the 
grant  to  indicate  Just  where  the  surveyor 
upon  whose  certificate  the  grant  Issued  lo- 
cated it  If  the  surveyor  actually  ran  the 
lines,  he  did  not  mark  them  on  the  grant, 
and  of  course  was  mistaken  as  to  the  direc- 
tion, or  of  the  course  of  the  streams,  and  the 
foot  of  the  mountain. 

[1]  The  mere  fact  that  there  is  a  conflict 
In  the  calls  of  the  survey,  or  that  the  survey- 
or was  mistaken  with  respect  to  the  location 
of  the  objects  called  for,  would  not  void  the 
grant,  if  by  any  reasonable  interpretation  of 
the  grant  Its  boundaries  can  be  ascertained 
and  determined  with  reasonable  certainty. 

[2]  The  primary  and  fundamental  rule  to 
which  all  others  relate  and  must  yield  is 
tiiat  the  intention  of  the  parties  gathered 
from  the  whole  instrument,  taken  in  connec- 
tion with  surrounding  drcnmstances,  must 
control.  Pritchard  v.  Bebori,  135  Tenn.  330, 
186  S.  W.  121 ;  9  Corpus  Juris,  152. 

We  must  therefore,  in  arriving  at  the  true 
intention  of  the  parties,  conform  to  those 
rules  which  have  been  long  recognized  as 
best  calculated  to  accomplish  that  end,  bear- 
ing in  mind,  too,  that  there  are  exceptions  to 
these  rules,  and  that  sometimes  it  is  appar- 
ent that  the  true  intention  of  the  parties  does 
not  conform  to  the  conclusion  which  a  strict 
adherence  to  the  rules  of  interpretation 
would  require. 

In  this  case  it  is  evident  that  the  surveyor 
made  a  mistake,  and  that  his  mistake  was  in 


concluding  that  Daddy*!  creek  ran  practic- 
ally north  and  south,  and  that  Yellow  creek 
ran.  practically  east  and  west,  and  that  the 
foot  of  Crab  Orchard  Mountain  ran  practic- 
ally north  and  south. 

[S]  ▲  Just  and  reasonable  nde  wbldi  the 
courts  have  long  followed  In  banuonizing 
conflicting  calls  in  a  deed  or  survey  is  to  as- 
certain which  calls  are  locative,  and  whidi 
are  merely  directory,  and  conform  the  lines 
to  the  locative  calls.  Directory  calls  are 
those  which  merely  direct  the  neighborhood 
wherein  the  different  calls  may  be  found; 
whereas  locative  calls  are  those  which  serve 
to  fix  the  bonndariea.  Therefore  locative 
calls  control  in  case  of  conflict  It  is  less 
likely  that  the  surveyor  or  the  parties  to  the 
Instrumient  under  interpretation  would  make 
a  mistake  in  describing  the  exact  boundaries 
than  what  merely  calling  attenti(xi  to  the 
neighborhood  where  they  should  be  found. 
Roberts  v.  Cunningham,  Mart  &  Y.  68 ;  Dis- 
ney V.  Coal  Co.,  11  Lea,  607. 

[4]  If  the  conflict  be  between  locative  calls, 
then  those  referring  to  natural  or  fixed  ob- 
jects prevail  over  those  for  course  and  dis- 
tance, unless  this  results  in  an  absurd  con- 
clusion, and  one  which  from  the  whole  In- 
strument and  other  competent  evidence  was 
one  that  was  manifestly  not  Intended.  This 
is  upon  the  principle  that  in  determining  the 
boundaries  of  a  tract  of  land  it  is  permis- 
sible to  disregard  calls  when  they  cannot 
be  applied  and  harmonized  In  any  reason- 
able manner,  and  thus  reject  a  call  which  is 
manifestly  false  or  mlstakeq,  Such  a  situa- 
tion might  well  be  developed  by  reference  to 
the  oflldal  plat  of  the  surveyor. 

The  complainants'  grant  refers  to  the  land, 
the  boundaries  of  which  are  subseuently  epe- 
clfied,  as  lying  on  the  south  of  Daddy's  cre^, 
in  the  fork  of  said  creek  and  Yellow  creek. 
This,  of  course,  is  a  directory  call,  one  whldi 
directs  the  inauirer  to  the  general  locality  of 
the  land.  It  does  not  undertake  to  define 
and  fix  the  exact  boundary.  The  call  be- 
gining  at  a  white  oak  and  large  hickory  6 
poles  above  the  Junction  of  the  cre^  on  the 
south  side  Is  a  speciflc  and  located  call.  The 
surveyor  could  not  have  made  a  mistake  with 
respect  to  that,  and  that  point  must  be  ac- 
cepted, as  it  is  conceded,  as  the  point  from 
which  to  start  in  fixing  the  boundary  of  this 
tract.  Tlie  next  call  is  up  Daddy's  creek 
south  5  degrees  west  1,250  poles.  If  the  sur- 
veyor intended  that  the  boundary  line  should 
run  and  be  governed  by  the  creek,  then  he 
was  very  much  mistaken  as  to  the  course  of 
the  creek.  If  he  had  said,  up  Daddy's  creek 
with  Its  meanders,  without  designating  the 
course,  that  would  have  constituted  a  loca- 
tive call,  and  fixed  the  creek  as  the  boundary 
line.  The  call  to  run  south  5  degrees  west  Is 
speciflc,  and  can  be  harmonised  with  the  call 
for  Daddy's  creek,  by  considering  that  the 
line  called  for  was  in  the  direction  of  the 
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conrse  of  Daddy's  cre^.  Daddy's  creeSi 
could  not  be  followed  without  departing  ab- 
solutely from  the  specific  coarse  called  for. 
We  have  In  the  grant  an  apt  Illustration  for 
the  rule  requiring  calls  for  course  and  dis- 
tance to  yield  to  natural  or  oth«r  fixed  ob- 
jects, In  the  call  which  fixes  the  end  of  the 
first  line  at  1,260  poles  from  the  begflnnlng, 
and  at  a  p<^t  above  the  mouth  of  Crab  Ap- 
ple branch.  If  the  distance  of  1,260  poleS 
falls  to  reach  a  point  above  the  month  of 
Crab  Apple  branch,  then  the  distance  must 
yield  and  the  line  go  to  such  a  point;  but.  If 
the  distance  of  1,260  poles  would  carry  the 
line  to  a  point  above  the  mouth  of  Crab  Apple 
branch,  as  the  evidence  shows  In  this  case 
It  does,  then  both  calls  may  be  harmonised. 
The  same  illustration  may  be  found  in  the 
next  call,  which  is  south  46  degrees  east  640 
poles  to  a  stake  at  the  foot  of  Crab  Orchard 
Sfonntaln.  If  the  foot  of  Crab  Orchard 
Mountain  is  susceptible  of  being  definitely 
ascertained,  then  of  course  that  would  con- 
trol the  distance  of  640  poles.  It  would  ei- 
ther stop  short  when  it  reached  that  point 
or  be  eztMided  until  It  did  reach  the  point. 
A  call  similar  to  the  first  one  Is  found  in 
that  which  runs  along  with  the  foot  of  Crab 
Orchard  Mountain  north  6  degrees  east  1,250 
poles  to  a  stake.  If  this  call  should  conform 
to  the  foot  of  the  mountain,  it  would  run 
more  than  46  degrees  east  of  north.  This 
call  can  only  be  reconciled  by  concluding 
that  It  was  the  intention  to  run  the  line 
south  86  degrees  east,  since  that  conforms 
to  the  general  conrse  rather  than  to  the  spe- 
dflc  conrse  of  the  foot  of  the  mountain.  In 
the  third  call  we  find  the  line  to  run  north 
6  degrees  east  1,260  poles  to  a  stake  on  the 
east  bank  of  Tellow  creek.  Here  we  come 
upon  the  mistake  of  the  surveyor  In  assum- 
ing that  Yellow  Creek  ran  practically  east 
and  west.  The  second  line,  if  mn  to  the  foot 
of  Crab  Orchard  Mountain  or  anywhere  near 
there,  would  have  already  crossed  Yellow 
creek,  and  there  would  be  no  certainty  of  the 
direction  of  the  line  that  would  be  run  in  or- 
der to  reach  the  bank  of  Yellow  creek.  But 
the  call  is  to  a  stake  on  the  bank,  and  not 
the  creek  itself.  The  next  call  is  to  run 
down  the  creek  a  direct  line  to  the  beginning. 
This  line  clearly  does  not  make  the  creek 
the  northern  boundary  line,  but  a  direct  line 
from  the  stake  to  the  beginning. 

If  the  call  for  Daddy's  creek  and  for  Yel- 
low creek  and  the  foot  of  Crab  Orchard 
Mountain  be  treated  as  directory,  calls,  and 
the  calls  for  course  and  distance  as  locative, 
there  Is  no  difficulty  in  arriving  at  the  con- 
dosion  that  the  c<Knplalnant8'  contention  is 
tbe  correct  one. 

We  might  well  conclude  that  such  was  the 
intention  of  the  surveyor,  taking  into  consid- 
eration the  description  in  the  grant  as  a 
whole,  and  appl.rlng  it  to  the  situation  ac- 
tually found  upon  the  ground. 


BETNOIiDS  69T 

aw.) 

The  conception  of  the  locality  and  form 
of  the  boundaries  of  this  tract  of  land,  gained 
from  reading  the  grant  or  survey,  is  mate- 
rially disturbed  if  the  courses  are  dei>arted 
from  and  made  to  follow  the  lines  of  the 
streams  and  the  foot  of  the  mountain.  An 
entirely  new  picture  than  that  gathered  from 
the  paper  Itself  is  made  upon  the  mind.  The 
form  and  position  of  the  grant  which  one 
gathers  from  reading  its  description  is  ma- 
terially changed  when  you  undertake  to  move 
it  around  to  conform  to  these  streams.  It  is 
inconceivable  that  the  surveyor,  Judging  by 
what  he  said  in  his  report  as  It  is  wrlttai 
in  the  grant,  intended  to  place  this  tract  of 
land  in  the  shape  and  position  which  It 
would  necessarily  occupy  If  the  streams  and 
the  foot  of  the  mountain  be  considered  as  the 
locative  calls  of  the  grant  It  is  so  radically 
different  that  the  mind  naturally  resents 
such  a  oondnslon.  It  is  impossible  to  har- 
monise the  calls  of  the  grant  npom  that  the- 
ory. 

In  fbe  case  of  Roberts  v.  Cunningham, 
Mart  A  Y.  87,  68,  the  grant  called  to  lie  on 
the  south  side  of  Cumberland  river.  The 
course  and  distance  called  for  In  one  of  the 
lines  carried  a  portion  of  the  land  across 
the  river,  and  it  was  held  that  the  land  must 
be  surveyed  according  to  course  and  dis- 
tance. This  condnslon  was  reached  by 
treating  the  reference  to  Cumberland  river 
as  a  directory  call,  and  the  course  and  dis- 
tance as  locative.    The  court  said: 

"Let  it  be  borne  in  mind  •  •  *  that  we 
are  construing  a  grant,  the  evidence  of  legal 
title;  that  our  sole  object  is  to  ascertain,  in 
technical  language,  identity;  and  that  to  give 
the  grant  this  identity  or  locality,  we  must 
have  boundary— we  must  have  lines;  and  to 
draw  those  lines  we  must  have  a  point  at  which 
those  lines  are  to  begin  and  end.  Those  calls 
then  in  the  grant,  which  serve  to  fix  this  bonnd- 
ary,  or  these  lines  and  points  of  beginning  and 
ending,  are  certainly  of  more  importance  to  the 
existence  and  effect  of  the  present  than  any 
call  which  professes  only  to  throw  tbe  whole 
tract  or  body  of  the  land  into  one  part  of  tbe 
country  or  another,  on  one  stream  or  anoth- 
er, or  one  or  tbe  other  side  of  a  creek  or  riv- 
er. *  *  *  If  a  grant  has  a  call  for  a  begin- 
ning which  is  proved,  and  course  and  distance 
from  it,  it  is  wholly  independent  of  the  assist- 
ance of  all  other  calls." 


Furthermore,  we  find  that  the  surveyor 
was  mistaken  as  to  the  location  of  the  nat- 
ural objects  referred  to.  He  supposed  that 
Daddy's  creek  ran  practically  north  and 
south,  and  that  the  foot  of  Crab  Orchard 
Mountain  ran  practically  north  and  south, 
and  that  Yellow  creek  ran  practically  east 
and  west  He  was  not  undertaking  to  locate 
the  direction  of  these  streams.  He  was  fix- 
ing the  boundary  of  the  land.  He  was  sur- 
veying the  lines  thereof.  It  Is  not  reason- 
able that  he  would  make  a  mistake  in  the 
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direction  of  the  lines  trhidi  he  was  estab- 
lishing as  the  boundary  of  the  land,  since 
that  is  what  he  was  surveying.  It  would  be 
perfectly  natural  to  make  a  mistake  as  to 
the  course  of  the  streams,  since  he  was  not 
surveying  the  streams. 

Tills  view  is  fortified  by  the  fact  that  in 
the  line  from  the  beginning  he  does  not  call 
to  run  with  the  creek,  as  he  most  probably 
would  have  dcme  tf  he  intended  to  make  the 
creek  the  boundary.  Instead  of  doing  that, 
he  calls  for  a  certain  course  and  distance  up 
the  creek,  evidently  meaning  thereby  that 
the  line  was  running  in  the  general  direction 
of  the  course  of  the  stream.  We  find,  too, 
that  by  adopting  the  course  and  distance  for 
the  first  line  the  call  for  the  foot  of  Grab 
Orcbard  Mountain  is  substantially  compiled 
with.  There  Is  some  controversy  as  to  Just 
where  the  foot  of  tlie  mountain  is,  as  the 
rise  is  gradual;  but,  if  the  line  pursues  Dad- 
dy's creek,  then  the  next  line  certainly  can 
never  reach  anywhere  near  to  the  foot  of 
Crab  Orchard  Moimtaln.  It  cannot  even 
reach  to  Yellow  creek,  which  Is  between  the 
southwest  comer  and  the  foot  of  Crab  Or- 
chard Mountain.  The  foot  of  Crab  Orchard 
Mountain  is  Just  as  mxtdi  a  locative  call  as 
Is  Daddy's  creek,  or  yellow  creek,  and  If  we 
adopt  the  theory  that  these  calls  are  all  loc- 
ative, and  that  the  line  must  run  with  the 
creek,  we  would  be  forced  to  abandon  the 
call  for  the  foot  of  Crab  Orchard  Moimtain. 
If  all  these  natural  Objects  be  treated  as  di- 
rectory, as  undoubtedly  they  are,  then  the 
calls  for  course  and  distance  are  locative, 
and  therefore  of  greater  weight  In  determin- 
ing boundary  than  the  directory  calls  for 
natural  objects.  It  will  be  noticed  that  the 
east  boundary  line  Is  not  called  to  end  at 
Yellow  creek,  but  at  a  stake  on  the  bank  of 
Yellow  creek,  thus  showing  that  the  survey- 
or did  not  actually  measure  that  line,  but 
made  a  mistake  as  to  the  location  of  Yellow 
creek,  therefore,  in  assuming  that  the  line 
would  reach  to  the  bank  of  the  creek.  If  the 
south  boundary  line  be  run  to  the  foot  of 
Crab  Orchard  Mountain,  then  the  call  to  a 
stake  on  the  bank  of  Yellow  creek  is  ridicu- 
lous, for  the  line  had  already  crossed  Yellow 
creek. 

It  results,  therefore,  that  the  defendant's 
theory  that  these  natural  objects  constitute 
locative  calls  cannot  be  applied  to  all  of 


them.  Some  of  them  must  be  disregarded, 
or  the  description  held  void  for  uncertainty. 

[6]  Not  only  does  construing  these  calls 
for  the  streams  and  the  foot  of  the  mountain 
as  directory  enable  one  to  harmonize  all  of 
the  calls  and  give  to  the  grant  a  location 
with  reasonable  certainty,  but  that  such  was 
the  intention  of  .the  surveyor  when  he  certi- 
fied this  description  to  the  oflloers  oi  the 
state  for  the  issuance  of  the  grant  is  mani- 
fest from  his  plat  of  the  survey  which  ac- 
companied the  certificate.  If  a  doubt  with 
regard  to  boundary  arise  from  the  calls  of 
the  grant,  the  plat  and  certificate  of  survey 
may  be  referred  to,  to  remove  it.  In  snch 
case  the  plat  shall  have  not  a  directory,  but 
a  locative,  qperati(»i  in  determining  its  pre- 
cise limits.  This  is  true  although  it  may 
result  In  disregarding  a  fixed  natural  or  ar- 
tificial object  called  for  In  the  grant.  Dal- 
Inm  T.  Breckenrldge,  Coc^e,  152,  Fed.  Cas. 
No.  8S47;  Patton  v.  Carothers,  Cooke,  148, 
Fed.  Cas.  No:  10833;  Childress  v.  Holland, 
3  Hayw.,  274;  Roberts  v.  Cunningham, 
Mart  &  Y.  73 ;  Disney  v.  Coal  Creek  M.  & 
M.  Co.,  11  Lea,  607;  B^  ▼.  Hickman.  6 
Humph.  398;  Tate  v.  Gray,  1  Swan,  74. 

The  plat  of  the  surveyor  in  this  case  shows 
this  tract  of  land  to  be  in  the  form  of  a 
parallelogram.  It  is  true  it  shows  this  par- 
allelogram to  He  entirely  between  Daddy's 
creek  and  Yellow  creek,  but  it  also  shows 
lines  running  according  to  the  course  as  con- 
stituting the  boundary  line  of  the  land,  with 
the  creeks  separated  therefrran.  It  Is  im- 
possible to  reconcile  the  diagram  accompa- 
nying the  official  survey,  with  a  form  and 
appearance,  m^de  to  conform  to  the  conten- 
tion of  the  defendant  The  plat  demon- 
strates that  the  surveyor  did  not  intend  to 
bound  the  lands  by  the  streams  and  the  foot 
of  the  mountain,  and  that  he  did  not  actual- 
ly survey  the  streams  as  constituting  tbe 
boundary  lines,  but  merely  platted  in  what 
he  conceived  to  be  the  general  course  and 
direction  thereof. 

Applying  the  principles  herein  Indicated  to 
this  grant,  we  conclude  that  tbe  land  lies  in 
the  form  of  a  parallelogram,  running  the 
courses  and  distances  called  for,  starting 
from  the  fixed  object  in  the  forks  of  the  two 
creeks. 

The  chancellor  reached  this  conclnsloD, 
and  his  decree  is  affirmed. 
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1.  Mortgages   (Ss>292(6)— Bill    held  to    plead 
■r»Mt0a's  assumpttoa  of  mortgage  debt. 

In  action  on  notes  secured  by  mortgage, 
bill  pleading  deed  reciting  that  the  property 
'was  sold  to  grantee  for  a  specified  price,  of 
which  a  specified  amount  was  paid  by  the  "as- 
sumption by  the  grantee  herein  of  the  first 
lien  upon  said  real  estate,"  and  alleging  that 
such  grantee  "assumed  and  agreed  to  pay"  the 
mortgage  debt,  Md  to  plead  that  the  grantee 
assumed  the  payment  of  the  mortgage  debt, 
auxd  not  merely  that  he  purchased  the  land 
subject  to  the  mortgage  lien  without  assump- 
tion   of   payment. 

2.  Pleading  <8=»2I4(I)— Ailegatloas  of  Mil  tak- 
en aa  true  oa  demarrer. 

Allegations  of  bill  must  be  taken  aa  true 
on  demurrer. 

3.  Pleading  4=934(3)— Reasonable  presnmp- 
tiona  Indulged  In  favor  of  bill  on  demurrer. 

Every  reasonable  presumption  must  be  in- 
dulged in  favor  of  the  bill  when  opposed  by  a 
demurrer. 

4.  Contracts  es> 1 87 (I)— Beneficiary  of  eon- 
tract,  though  not  party  thereto,  may  sue  In 
own  name. 

The  benefidery,  though  not  a  party  to  the 
contract,  may  maintain  an  action  directly  in 
his  own  name  against  the  promisor,  where 
such  promise  between  the  promisor  and  prom- 
isee is  made  npon  sufficient  consideration  for 
the  benefit  of  the  third  party. 

5.  Mortgages  «=>28 1— Grantee  liable  en  agree- 
ment to  assume  mortgage  debt,  though  gran- 
tor not  personally  liable. 

The  grantee  is  bound  by  agreement  to 
assume  payment  of  mortgage  debt  on  property 
conveyed  in  lieu  of  the  purchase  price,  though 
grantor  was  not  personally  liable;  the  trans- 
fer of  the  land  to  grantee  and  the  fact  that 
the  mortgage  debt  was  deducted  from  pur- 
chase price  being  sufficient  consideration  for 
the  promise  to  assume  payment  of  debt. 

Appeal  from  CJbancery  C!ourt,  Hamilton 
County;  W.  B.  Garvin,  Chancellor. 

Bill  by  the  Title  Guaranty  &  Trust  CV>m- 
p&ny  against  Herbert  Bushnell  and  others. 
Decree  of  dismissal,  and  complainant  ap- 
peals. Beversed  and  remanded,  with  dlreo- 
tlons. 

X  M.  Trimble  and  F.  Ij.  Martin,  both  of 
Cbflttanooga,  for  Title  Guaranty  ft  Trust  Co. 

Stzer,  Chambllss  &  Chambliss,  of  Chatta- 
nooga, for  Herbert  Bushnell  and  others. 

HALIJ,  X  This  bill  was  filed  by  complain- 
ant against  tbe  defendants,  Herbert  Bush- 
nell, Citizens'  National  Bank,  and  Gamett 
Andrews,  seeking  a  decree  against  the  defend- 


ants Boshn^I  and  Citizens'  National  Bank 
on  a  certain  note  for  $2,200,  executed  by  O. 
H.  Allen  and  wife,  Mary  B.  Allen,  to  one 
Fred  Boblnsim,  which  note,  tbe  bill  alleged, 
was  owned  by  the  complainant  Andrews 
was  made  a  party  defendant  to  the  bill  for 
the  purpose  of  enjoining  him  from  paying 
out  or  dlsbnrslng  certain  funds  which,  tbe 
bin  alleged,  belonged  to  the  defendant  Bush- 
nell, and  which  Bushnell  held  as  trustee  un- 
der some  sort  of  trust  conveyance  or  pow- 
er of  attorney. 

The  bill  aUeged  that  on  May  18,  1912,  O. 
H.  Allen  and  wife  executed  a  note,  payable 
to  Fred  Boblnsmi,  for  the  sum  of  $2,200,  to 
secure  the  payment  of  which  tbey  executed 
a  mortgage  on  certain  real  estate  described 
In  the  bill ;  that  said  note  was  transferred  to 
complainant  by  Boblnson  for  a  valuable  con- 
sideration after  Its  maturity,  and  that  It  was 
the  owner  of  the  same ;  that  on  May  12, 1912, 
the  day  before  the  execution  of  tbe  note  and 
mortgage  above  referred  to,  Allen  and  wife 
conveyed  the  lot  covered  by  said  mortgage 
to  George  S.  McCarty  and  wife,  the  consid- 
eration for  said  OMiveyance  being  an  ex- 
change of  property  and  the  assumption  of 
the  mortgage  debt  of  $2,200  owing  by  the 
vendors  to  Robinson ;  that  on  June  19,  1912, 
McCarty  and  wife  conveyed  the  same  prc^ 
erty  to  B.  Y.  Chapin,  trustee,  to  secure  an 
indebtedness  of  $2,S00;'and  on  December  31, 
1913,  McCarty  and  wife  conveyed  said  prop- 
erty to  B.  T.  Wright,  trustee,  the  conveyance 
reciting  that  It  was  expressly  subject  to  the 
two  proceeding  deeds  of  trust  hereinbefore 
referred  to. 

It  was  further  alleged  that,  default  hav- 
ing been  made  in  tbe  payment  of  the  indebt- 
edness secured  by  the  deed  of  trust  to  Cbap- 
in,  the  pr(^>erty  was  sold  at  a  trustee's  sale 
on  December  5,  1914,  and  was  bid  In  by  the 
defendant  Herbert  Bushnell,  as  trustee,  to 
whom  a  conveyance  was  made  by  B.  X.  Chap- 
In,  trustee,  under  said  deed  of  trust;  that 
this  deed  of  trust  from  Chapin,  trustee,  to 
Bushnell,  trustee,  recites  the  execution  of 
the  note  and  deed  of  trust  to  Chapin,  and 
that  default  had  been  made  In  the  payment 
of  the  indebtedness  secured,  and  that  tbe 
trustee  had  thereupon  advertised  the  pr<^ 
erty  for  sale  as  reqnlred  by  the  terms  of  said 
deed  of  trust;  and  that,  at  said  sale,  notice 
was  given  of  the  prior  mortgage  g^ven  to 
secure  the  $2,200  note  sued  on,  and  that  the 
interest  thereon  up  to  tbe  date  of  said  fore- 
closure sale  amounted  to  $74.81 ;  that  it  was 
also  announced  at  said  -sale  that  the  equity 
of  the  owners  In  said  real  estate,  after  the 
sati3facti<Hi  of  the  two  mortgages  above  men- 
tioned, had  been  conveyed  to  R.  T.  Wright, 
trustee,  who  claimed  the  right  to  receive  any 
surplus  of  the  proceeds  *of  said  sale  "above 
that  necessary  to  cancel  said  first  and  sec- 
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ond  encumbrances  above  redted";  and  far- 
ther recited  that  Herbert  Bushnell,  trustee, 
was  the  highest  and  best  bidder  at  said  fore- 
closure sale,  and  that  the  property  was  bid 
in  by  him  for  the  sum  of  $5,000,  of  whi<di 
sum,  $2,274.81  were  paid  by  ,the  assumption 
by  the  grantee  of  the  first  lien  upon  said 
real  estate,  and  that  the  remainder  of  the 
$5,000  was  paid  to  the  trustee  in  cash,  and 
was  applied  by  him  to  the  payment  of  the 
indebtedness  due  imder  the  second  mortgage 
or  deed  of  trust,  Interest,  costs,  and  certain 
paving  assessments  against  the  property,  and 
the  balance,  after  satisfying  the  second  mort- 
gage debt,  being  the  sum  of  $378.64,  was  paid 
to  B.  T.  Wright,  trustee,  in  accordance  with 
the  conveyance  to  him  by  the  said  George  S. 
McCarty  and  wife ;  and  that,  in  consideration 
of  said  recitals,  the  said  E.  Y.  Chapin,  aa 
trustee  under  said  deed  of  trust,  conveyed 
the  property  described  therein  to  the  said 
Herbert  Bushnell,  trustee,  redtlng  that  the 
said  Chapin,  as  trustee,  transferred  to  the 
said  Bushnell,  as  trustee,  "all  the  covenants 
of  warranty  and  seizen  made  to  him  as  trus- 
tee in  the  deed  of  trust  above  recited,  but 
making  this  conveyance  as  trustee  under  the 
recitals  of  said  deed  of  trust  and  not  other- 
wise." 

The  deed  from  Chapin,  trustee,  to  Bush- 
nell, trustee,  is  filed  as  Exhibit  B  to  the  bill, 
and  is  made  a  part  thereof. 

The  bill  farther  alleges  that  on  September 
22,  1915,  the  said  Herbert  Bushnell,  as  tnia- 
tee,  conveyed  said  property  to  W.  F.  Bowling, 
reciting  a  oonsideration  of  $1  and  other  good 
and  valuable  considerations;  that  in  tills 
deed  the  said  Bushnell,  as  trustee,  trans- 
ferred to  the  said  Bowling  "all  the  covenants 
of  warranty  and  seizen  made  to  him  as  trus- 
tee in  a  certain  deed  of  trust  of  K  Y.  Chap- 
in, tru.stee,  dated  December  5,  1914";  that 
the  defendant  Citizens'  National  Banic  Join- 
ed in  the  execution  of  the  deed  fnnn  Bush- 
nell, trustee,  to  W.  F.  Bowling,  which,  the 
bill  alleges,  contained  the  following  recital: 

"The  Citizens'  National  Bank  hereby  Joins 
in  tliig  deed  (the  deed  above  recited  having 
been  made  to  the  said  Herbert  Bushnell,  trus- 
tee, for  the  use  and  benefit  of  the  Citizens' 
National  Bank,  and  the  said  Citizens'  National 
Bank  being  the  sole  beneficiary  under  said 
trust)  and  acknowledges  that  it  baa  received 
full  consideration  for  this  conveyance  from 
said  trustee  and  hereby  conveys  to  the  said 
W.  F.  Bowling  all  of  its  interest,  legal  or 
equitable  in  and  to  the  real  estate  above  de- 
scribed; but  the  said  Herbert  Bushnell  con- 
veys as  trustee  only  and  not  otherwise." 

The  bill  further  alleged  that  by  virtue  of 
the  recitals  In  the  conveyance  from  B.  Y. 
Chapin,  trustee,  to  Herbert  BushneU,  trus- 
tee, and  the  redtals  In  the  deed  from  Her- 
bert Bushnell  and'  the  Citizens'  Natl<mal 
Bank  to  W.  F.  Bowling,  the  said  BushneU 
and  the  bank  are  Jointly  and  severally  lia- 


ble for  the  payment  of  the  note  secured  by 
the  first  mortgage  on  said  property,  luiTlng 
expressly  assvuned  the  payment  of  same,  and 
the  bill  prays  for  a  decree  against  them  ac- 
cordingly. 

To  this  bill  the  defendants  Bushnell  and 
Citizens'  National  Bank  first  filed  a  motlm 
to  require  the  complainant  to  ^ect  whether 
It  would  maintain  its  suit  against  Bushn^ 
personally,  or  against  the  bank  as  bis  prin- 
cipal. 

This  motion  was  overruled  by  the  ciuuioel- 
lor  without  prejudice  to  the  right  of  the  de- 
fendants to  renew  the  same  later. 

Thereupon  the  defendants  filed  a  demur- 
rer to  the  bill  upon  various  grounds,  all  at 
which  were  overruled  except  the  third,  which 
was  to  the  effect  that  the  facts  alleged  In  the 
bill  showed  that  there  was  no  conslderatian 
to  support  any  assumption  of  liability  by 
either  Bushnell,  trustee,  or  the  bank  for  the 
first  mortgage  debt  <m  said  property.  This 
ground  of  the  demurrer  was  sustained  by  the 
chancellor,  and  ocHnp>lalnant'8  bill  was  dis- 
missed. From  this  decree  it  has  ai^>ealed  to 
this  court,  and  has  assigned  the  action  of  tl>e 
chancellor  for  error. 

It  appears  from  the  opinion  of  the  <diane^ 
lor,  which  is  made  a  part  of  the  record,  that 
he  sustained  the  third  ground  of  defendants' 
demurrer  on  the  ground  that  It  appeared  from 
the  bill  and  the  redtals  in  the  deed  filed  as 
Exhibit  B  thereto,  that  the  assumption  by 
the  defendant  Bushnell,  trustee,  was  not 
made  for  the  benefit  of  complainant,  but 
was  only  a  mode  of  stating  that  Bushnell 
purchased  the  property  at  the  price  of  $2,- 
725J.9,  incumbered  with  the  prior  mortgage 
Hen  of  $2,274.81,  and  took  the  property  sub- 
ject to  that  Mea. 

[11  We  do  not  think  this  conclusion  was 
warranted  by  either  the  redtals  tn  deed  ex- 
hibit "B",  or  by  the  allegations  of  the  bia 
In  the  deed  It  is  expressly  recited  that  the 
property  was  sold  to  the  defendant  BushneU. 
trustee,  "for  the  price  of  five  thousand  ($5,- 
000)  dollars,  of  which  $2,274.81  were  paid 
by  the  assumption  by  the  grantee  herein  ol 
the  first  lien  upon  said  real  estate;  and  $2,- 
725.19  were  paid  in  cash,"  etc. 

The  bill  contains  the  following  allegation: 

"Complainant  would  now  show  unto  yonr 
honor  that  as  part  of  the  consideration  doe 
to  be  paid  by  him  for  the  above-described  prop- 
erty at  the  time  it  was  sold  to  him  by  B.  Y. 
Chapin,  trustee,  defendant  BushneU  asBomed 
and  agreed  to  pay  the  debt  evidenced  by  tiu 
note  ExhlUt  A  thereto.  Said  assumption  and 
agreement  are  evidenced  by  the  recital  in  the 
trust  deed  Exhibit  B  which  was  assented  and 
agreed  to  by  the  said  Bushnell  holding  there- 
under and  accepting  the  title  conveyed  to  him 
by  said  deed." 

[},  3]  On  demurrer  the  allegattons  of  the 
biU  must  be  takai  as  true  (Alexander  t.  EOk- 
Ins,  132  Tenn.  66.3,  179  S.  W.  SIO,  I*  E.  A 
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19160.  2eiX  and  every  reasonable  presumi^- 
tion  must  be  Indulged  in  favor  of  the  bill 
when  opitosed  by  a  demurrer  (Adams  v.  Ob&t- 
taoooga  Co.,  128  Tenn.  505,  161  S.  W.  1131; 
Green  v.  Knoxvllle  Banking  Co.,  133  Tenn. 
e09,  182  S.  W.  244). 

We  ttiink  the  bill  under  oonsideratton 
clearly  showed  that  there  had  been  an  as- 
Bumption  of  the  first  mortgage  debt  by  Bush- 
nell,  tmstee,  and  the  holding  of  the  chancel- 
lor that  It  did  not  so  show,  but  showed  that 
Bushnell  purchased  the  property  subject  to 
the  first  mortgage  Hen,  was  error. 

But  it  is  said  on  behalf  of  the  defendants 
that  no  liability  arose  in  favor  of  the  com- 
plainant against  either  Bushnell  or  the  bank 
by  reason  of  the  assumption  by  Bushnell, 
trustee,  of  the  first  mortgage  debt,  because 
CSiapin,  trustee,  who  was  his  vendor,  was 
not  personally  liable  for  said  debt,  and  the 
assumption  was  therefore  wltbont  consid- 
eration. This  presents  a  question  that  has 
not  heretofore  been  passed  on  by  this  court. 
[4]  The  doctrine  is  firmly  established  In 
this  state,  however,  that  the 
though  not  a  party  to  the  c 
matetglh  an  action  directly  in  his  own  name 
against  tne  promisor  where  such  promise  be- 


tween the  promisor  and  promisee  ■  la  madg 
vipon  toifflrlpTit-  rftni'<1'"'«*'*'>ri  ^'t"  thit  ^ftnft 
fit  ^f  «•>"'  tMrH  party  Ruohs  V.  Insurance 
Co.,  Ill  Tenn.  429,  78  S.  W.  85,  102  Am.  St. 
Hop.  790;  County  v.  Railroad,  14  Lea,  525; 
McOarty  v.  Blevlns,  5  Yerg.  196,  26  Am. 
Dec.  262;  Moore  &  Miller  v.  Stovali,  2  Lea, 
543 ;  O'Conner  v.  O'Conner,  88  Tenn.  76,  12 
S.  W.  447,  7  L  B.  A.  33.       . 

We  also  Iiave  cases  holding  that  where  a 
grantee  of  mortgaged  premises  assumes  the 
mortgage  debt,  such  grantee  thereby'  renders 
himself  personally  liable  for  the  debt,  not 
only  to  bis  grantor,  but  also  to  the  mort- 
gagee. Moore  &  Miller  v.  Stovali,  supra; 
O'Conner  v,  O'Conner,  supra.  It  appears, 
however,  that  in  these  cases  the  grantor  was 
personally  liable  for  the  debt  which  his  gran- 
tee assumed.  We  know  of  no  case  in  this 
state,  and  we  have  not  been  cited  to  any  by 
cotmsel.  In  which  tha  «]iitffH/m  nt  tti^  iip- 
blltty  of  a  grantgg^jr*'"  *""'  «g«nrned  a  mort- 
gaje  BMt  on  proBP^'^r  '^nveyed  to  him,  fpr 

WhlHh    Ma'ffantnr    TOnn    nnf-    pnrgrwia]]Y    Hp- 

blfc,  has  been  passed  upon  or  discussed.  This 
question  has  been  passed  upon,  however,  in 
a  number  of  Jurisdictions,  but  the  decisioins 
are  in  conflict  Some  of  the  cases  give  the 
mortgagee  the  benefit  of  such  grantee's  prom- 
ise to  pay  the  mortgage,  without  regard  to 
the  liability  of  Ills  predecessor  in  title;  but 
In  other  cases  It  is  maintained  that  a  con- 
tract to  assume  the  mortgage  is  primarily 
one  of  indemnity  to  the  grantor,  and  that  if 
the  grantor  were  not  perspnally  liable,  so 
that  there  is  nothing  to  Indemnify  him 
against;  there  can  be  no  benefit  accruing  to 
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the  mortgagee  fronr  snch  promise. 
27,   p.   1356. 

In  thoae  cases  which  refer  the  liability  of 
the  grantee  to  the  doctrine  that  the  promise 
is  a  collateral  security  which,  by  subroga- 
tion, inures  to  the  benefit  of  the  mortgagee, 
the  promise  Is  held  to  tender  the  grantee  the 
principal  and  the  grantor  the  surety  for  the 
debt ;  the  promise  being  to  indemni^  the  lat- 
ter In  case  he  has  to  pay  the  debt  It  neces- 
sarily follows  that  wltere  this  theory  pre- 
vails, if  the  grantor  is  not  himself  liable, 
no  liability  can  attach  to  the  grantee,  and  it 
is  so  held  in  a  number  of  eases.  This  rule 
prevails  in  New  York.  King  v.  Whitely,  10 
Paige  (N.  Y.)  465;  Trotter  v.  Hughes,  12 
N.  y.  74,  62  Am.  Dec.  189;  Thayer  v.  Marsh, 
75  N.  Y.  340 ;  Carter  v.  Holahan,  92  N.  Y. 
499 ;  Wilbur  v.  Warren,  104  N.  Y.  192,  10  N. 
E.  26.3. 

The  same  rule  prevails  In  New  Jersey,  and 
Is  so  stated  in  Mount  v.  Van  Ness,  S3  N.  J. 
Bq.  262 ;  Biddle  v.  Pugh,  59  N.  J.  Eq.  480, 
46  Atl.  626 ;  and  other  New  Jersey  cases. 

To  the  same  effect  is  the  rule  stated  in 
California.  Ward  v.  De  Oca,  120  Cal.  102,  62 
Pac.  130.  And  in  Minnesota.  Brown  v.  Still- 
man,  43  Minn.  126,  45  N.  W.  2,  and  Clement 
V.  WUlett,  105  Minn.  267,  117  N.  W.  491,  17 
L.  B.  A.  (N.  S.)  1094,  127  Am.  St.  Rep.  562, 
15  Ann.  Cas.  1058.  And  in  Kansas.  Morris 
V.  Mix,  4  Kan.  App.  654,  46  Pac.  58,  and  New 
England  Trust  Co.  v.  Nash,  6  Kan.  App.  739, 
46  Pac.  987.  And  in  Oregon.  Young  Men's 
Christian  Association  v.  Croft,  34  Or.  106,  55 
Pac.  439,  75  Am.  St  Rep.  568. 

In  those  cases  in  which  the  liability  of  the 
grantee  is  referred  to  the  broad  principle 
that  a  promise  of  one  person  to  another  for 
the  benefit  of  a  third  person  may  be  enforced 
by  the  latter,  it  is  generally  held  that  the 
fact  that  the  grantor  is  not  himself  liable 
ia  immaterial,  and  does  not  relieve  the  prom- 
isee from  liability  upon  bis  contract  of 
assumption.  This  rule  Is  announced  in 
Crone  v.  Stf/ide,  156  Mo.  266,  55  S.  W.  863,  66 
S.  W.  907 ;  and  in  Blrke  v.  Abbott,  103  Ind. 
1,  1  N.  E.  485,  53  Am.  Rep.  474;  and  Hare 
V.  Murphy,  45  Neb.  809.  64  N.  W.  211,  29 
L.  R.  A.  851 ;  Cobb  v.  Flshel,  15  Colo.  App. 
384,  02  Pac.  "625;  Bank  v.  Mesarvey,  101 
Iowa,  285,  70  N.  W.  198;  Merriman  v.  Moore, 
90  Pa.  78;  Enos  v.  Sanger,  96  Wis.  150,  70 
N.  W.  1069,  37  L  R.  A.  862,  65  Am.  St.  Rep. 
38;  Dean  v.  Walker,  107  111.  540,  47  Am. 
Rep.  467;  McDonald  v.  Finseth,  32  N.  D. 
400,  155  N.  W.  8ftS,  L.  R.  A.  lOlOD,  140;  Mc 
Kay  v.  Ward,  20  Utah,  149,  57  Pac.  1024,  46 
L.  R.  A.  623 :  Little  v.  Thoman,  4  Ohio  Dec. 
(Reprint)   613. 

In  these  cases  it  is  held  that  the  price  of 
the  land  is  a  sufficient  consideration  for  the 
agreement  to  pay  the  mortgage  debt,  and  the 
vendor  may  rightfully  direct  how,  when,  and 
to  whom  the  purchase  price  of  the  land  may 


Digitized  by 


Google 


702 


228  SOUTHWESTERN  REPORTER 


deDD. 


be  paid,  and  where  a  party  purchaser  of  land 
agrees,  as  a  part  of  the  contract  of  purchase, 
to  assume  and  pay  a  mortgage  debt  existtug 
against  the  land,  the  promise  so  to  do  Is  for 
the  benefit  vt  the  owner  and  holder  of  the 
debt,  and  may  be  enforced  by  such  party. 

[S]  If  we  adopt  the  rule  announced  In 
the  first  line  of  cases  cited,  it  Is  dear  that 
the  chancellor's  decree  sustaining  the  third 
ground  of  the  defendants'  demurrer  must  be 
affirmed;  for,  although  it  is  clear  from  the 
allegations  of  the  blU  and  its  Exhibit  B  that 
BiLshnell,  as  trustee,  assumed  and  agreed  to 
pay  the  first  mortgage  debt  against  the  prop- 
erty, acordlng  to  the  rule  announced  in  those 
cases  there  would  be  no  privity  of  contract 
between  the  complainant  (holder  of  the  first 
mortgage  debt)  and  the  defendant  Bushnell. 
We  believe,  however,  that  the  line  of  cases 
last  cited  announce  the  better  and  more 
reasonable  rula  The  cases  relied  on  by  de- 
fendants seem  to  ignore  the  well-established 
rule  of  law  that  when  one  makes  a  promise 
to  another  for  the  benefit  of  a  third  person, 
such  third  person  can  maintain  an  action 
on  the  promise  even  though  the  considera- 
tion does  not  run  directly  from  him.  We 
think  the  transfer  of  the  land  to  Bushnell, 
and  the  fact  that  the  mortgage  debt  was  de- 
ducted from  his  bid,  afforded  sufficient  con- 
sideration for  the  promise.  According  to 
the  bill,  Bushnell  retained  $2,274.81  of  the 
amount  bid  for  the  property,  for  the  pur- 
pose of  paying  the  first  mortgage  debt  pursu- 
ant to  his  promise. 

It  results  that  the  decree  of  the  chancel- 
lor will  be  reversed,  and  the  cause  will  be 
remanded  to  the  court  bdow  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 

The  defendants  are  taxed  with  the  costs  of 
the  appeal 


MILNE  V.  SANDERS  •t  ux. 

(Supreme  Court  of  Tennessee.     Feb.  3,  1921.) 

1.  Master  and  servant  «=»4I 2— Finding  sup- 
ported by  evidence  In  compensation  case  final. 

The  trial  court's  finding  in  a  suit  under 
tlie  Workmen's  Compensation  Act  will  not  be 
reversed  if  there  is  any  evidence  to  support  it. 

2.  Master  and  servant  «=>373— Intentional  la- 
Jury  by  fellow  servant  not  compensabla. 

Generally,  where  an  employee  is  intention- 
ally injured  by  a  fellow  servant,  there  is  no 
liability  under  the  Workmen's  Compensation 
Act. 

3.  Master  and  servant  «=»403— Employer  In 
compensation  case  had  burden  of  proving  Are 
Intentionally  set. 

In  a  suit  under  the  Workmen's  Compensa- 
tion Act  for  death  of  an  employee  in  an  oil 
room  fire  claimed  by  the  employer  to  have  been 
intentionally  started  by  a  fellow  servant  to  bum 


the  employee,  the  plaintiffs,  by  proving  that 
the  fire  suddenly  appeared  wlii>n  a  lighted  matcb 
was  thrown  into  the  room,  shifted  the  batdea 
to  the  employer  to  prove  that  the  fire  was  in- 
tentionally started. 

4.  Master  and  servant  «=>405(4)— EvManee  li 
oompensatioH  case  held  not  to  provs  flrs  was 
Intentionally  set. 

In  a  suit  under  the  Workmen's  Compensa- 
tion Act  for  death  of  an  employee  in  an  oil 
room  fire,  evidence  held  to  sustain  finding  that 
the  fire  was  accidental  and  not  intentionally 
set  by  a  fellow  servant  who  threw  a  lifbted 
match  into  the  room. 

5.  Master  and  servant  ^=3375(1)  —  Empiayes 
held  acting  "in  course  of  employment." 

Where  one  of  two  brothers  who  were  dip- 
ping chairs  in  a  tank  containing  liquid  wax 
was  directed  by  the  foreman  to  fill  the  tank 
with  wax  from  the  oil  room,  the  death  of  the 
other  brother  as  the  result  of  an  accident  while 
assisting  in  filling  the  tank,  without  having  been 
expressly  ordered  to  so  do,  held  to  have  arisen 
"out  of  and  in  the  course  of  his  employment" 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coarse 
of  Employment.] 

6.  Evideaoe  «s>275*/2.  New,  vol.  18  Kay-Ns. 
Series— Dying  dedarations  not  admissible  is 
civil  aetion. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act  for  the  death  of  an  employee,  dy- 
ing declarations  of  the  employee  as  to  the  caose 
of  the  fire  which  caused  hia  death  held  not  ad- 
missible; dying  declarations  not  being  admis- 
sible in  a  civil  action. 

7.  Evidence  ^=3580 — Transcript  of  record  is 
orlminal  ease  held  Inadmissible  against  plain- 
tiffs not  parties  thereto. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act  for  death  of  an  employee  in  a 
fire,  in  which  the  employer  daimed  that  the 
fire  had  been  intentionally  set  by  a  fellow  em- 
ployee, the  transcript  of  the  record  in  a  crim- 
inal case  in  which  such  fellow  employee  bad 
been  convicted  of  murder  held  properly  exdnd- 
ed;  the  plaintiffs  not  having  been  parties  to 
the  criminal  case,  and  having  had  no  opportuni- 
ty to  cross-examine  witnesses  in  such  case,  or 
to  introduce  evidence  to  rebut  that  offered  by 
the  state.        ' 

8.  Master  and  sarvant  «=>4I2— Compeasa- 
tion  decree  to  father  and  stepmother  Jointly 
held  harmless. 

In  a  suit  under  the  Workmen's  Compensa- 
tion Act  (Acts  1919,  c.  123),  by  father  and 
stepmother  for  death  of  sou,  a  decree  for  the 
plaintiffs  jointly,  though  the  stepmother  was 
not  a  dependent,  was  not  prejudicial  to  employ- 
er, where  the  father,  if  suit  had  been  instituted 
in  his  name  alone,  would  have  been  entitled  to 
the  full  amount  of  the  award  under  section  30. 

Appeal  from  Circuit  Court,  Hamilton 
County;  Oscar  XamdA,  Judge. 

Proceedings  under  the  Workmen's  Oompen- 
sation  Act  by  W.  J.  Sanders  and  wife  for 
compensation  for  the  death  of  their  acn  Rob- 


«s>For  other  cues  see  same  topic  and  KET-Nt;MBER  in  all  Key-Numbered  Digesta  and  Indexee 
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ert  Sanders,  oppoeed  by  W.  S.  Milne,  operat- 
ing as  tite  Milne  Cbalr  Company,  employer. 
Judgment  for  clalmEUits,  and  the  employer 
appeals.      Affirmed. 

yv.  H.  "Watkins,  of  Chattanooga,  for  W. 
S.  Milne. 

EstlU  A  Bork,  of  ChattaDO(%a,  for  W.  J. 
Sanders  and  wife. 

McKINNBY,  J.  nils  suit  was  instituted 
under  the  Workmen's  Oompensation  Act, 
chapter  123  of  the  Acts  of  1919,  to  recover 
damages  for  the  death  of  Bobert  Sanders, 
a  boy  le  years  of  age. 

In  the  lower  court  there  was  a  Judgment 
for  the  minimum  sum  provided  by  the  act 
In  a  case  of  this  kind,  to  wit,  $5  per  week  for 
40  weeks,  and  from  said  judgment  the  chair 
company  has  appealed  to  this  court  and  has 
assigned  errors. 

The  deceased  and  his  brother  Fred  had 
been  in  the  employ  of  the  chair  company 
2%  days  at  the  time  of  the  Injury,  although 
they  had  previously  worked  for  said  com- 
pany. They  were  to  do  such  work  as  they 
were  called  upon  and  directed  to  do  by 
the  foreman.  The  age  of  Fred  does  hot 
appear  in  the  record,  but  the  evidence  shows 
that  be  and  Robert  were  the  same  size. 

The  accident,  resulttog  in  the  injury  and 
subsequent  death  of  Robert,  occurred  about 
11:45  in  the  morning.  At  the  time  these 
brothers  were  working  In  the  fiiiishing  room 
on  the  third  floor  of  the  building,  and  were 
engaged  in  dipping  chairs.  These  chairs 
were  dipped  in  a  tank  into  which  liquid  wax 
had  been  poured. 

There  was  a  room,  about  30  feet  from 
where  they  .were  working,  cut  off  to  Itself 
by  walls  extending  to  the  ceiling,  and  known 
as  the  "oil  room."  In  this  room  were  five 
or  six  barrels  of  varnish  and  liquid  min- 
eral wax.  The  highly  combustible  substances, 
such  as  naphtha,  benzene,  gasoline,  etc., 
were  not  kept  in  this  room,  but  were  kept  in 
containers  under  the  ground.  This  liquid 
wax  was  carried  from  the  oil  ro<MU  in  buck- 
ets and  poured  into  the  tank  in  which  the 
chairs  were  dipped. 

On  the  occasion  in  question  the  tank  was 
empty,  and  the  foreman  directed  Fred  to  get 
five  or  six  buckets  of  wax  and  pour  into 
the  tank.  At  the  time  this  order  was  givoi 
it  appears  that  Robert  was  wiping  chairs. 
The  foreman  assisted  Robert  in  bringing  the 
first  bucket,  and  then  left  for  some  other 
part  at  the  building.  When  he  left  Robert 
began  assisting  his  brother  in  transferring 
the  wax  from  the  oil  room  to  the  tank.  While 
Robert  was  in  the  oil  room  there  was  a 
combustion  or  explosion,  resulting  in  a  fire 
In  the  oil  ro<»n,  which  set  the  clothing  of 
flobert  on  fire,  and  be  was  so  badly  burned 
that  he  died  that  night 

It  is  insisted  by  ttie  chair  company  that 
a  negro  boy  named  George  Mayfleld,  in  the 
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employ  of  the  chair  company,  struck  a 
match  and  threw  it  in  the  oH  room  for  the 
purpose  of  setting  fire  to  Robert  Sanders. 
And  it  appears  that  for  this  offense  the  ne- 
gro boy  has  been  convicted  of  murder  in 
the  criminal  court  of  Hamilton  county. 

It  will  not  be  necessary  to  set  out  the 
first  three  assignments  of  error,  as  they  are 
too  general  to  be  considered  by  the  court 

The  fourth,  fifth,  and  sixth  assignments  of 
error  raise  the  serious  questions  involved. 
They  are  as  follows: 

"Because  the  trial  court  erred  in  declining 
to  hold  that  from  the  uncontroverted  evidence 
in  the  case,  the  death  occurring  in  this  case 
arose  out  of  and  from  an  independent  inter- 
vening felonloua  act  of  one  George  JUayfield 
to  vent  personal  malice,  spite,  and  vengeance, 
and  was  in  no  way  caused  by  accident  aris- 
ing out  of  the  employment  and  in  the  course  of 
the  employment  within  the  scope  and  meaning 
of  the  Workmen's  Compensation  Act,  chapter 
123  of  the  Acta  of  1919,  upon  which  this  suit  is 
predicated,  and  that  therefore  no  compensation 
should  be  allowed,  and  accordingly  in  declining 
to  pronounce  judgment  in  favor  of  defendant. 

"Because  the  trial  court  erred  in  declining  to 
hold  that  from  the  uncontroverted  evidence  in 
the  case  the  deceased,  Robert  Sanders,  had 
departed  from  and  gone  out  of  the  scope  of  his 
employment  at  the  time  of  his  injuries  sus- 
tained, and  that  therefore  his  death  did  not 
arise  out  of  the  employment  and  in  the  course 
of  the  employment,  and  therefore  no  compensa- 
tion could  be  allowed,  and  the  trial  court  ac- 
cordingly erred  in  declining  to  pronounce  judg- 
ment for  defendant. 

"Because  the  trial  coiurt  erred  in  declining  to 
hold  that  from  the  uncontroverted  evidence  in 
the  case  there  was  no  causal  connection  be- 
tween the  employment  of  Robert  Sanders,  de- 
ceased, and  the  felonious  act  of  George  Mayfield 
causing  his  death,  and  therefore  the  death  did 
not  arise  out  of  the  employment  or  in  the 
course  of  the  employment,  and  therefore  no 
compensation  should  be  allowed  upon  the 
ground  that  the  death  did  not  arise  out  of  the 
employment  or  in  the  course  of  the  employ- 
ment, and  accordingly  the  trial  court  erred  in 
declining  to  pronounce  judgment  for  defend- 
ant." 

For  reasons  hereinafter  to  be  stated  the 
evidence,  as  it  appears  in  the  transcript,  is 
meager  and  unsatisfactory,  and  makes  it 
rather  difficult  to  determine  the  real  facts 
which  caused  the  injury  resulting  in  the 
death  of  Robert  Sanders.  We  here  copy  all 
of  the  evidence  bearing  upon  the  questions 
raised  by  the  assignments  of  error  set  forth 
above. 

Fred  Sanders  testified  as  follows: 

"Q.  Just  tell  what  you  know  about  your 
brother  Robert  Sanders  meeting  with  an  acci- 
dent at  the  Milne  Chair  Company;  were  yon 
working  there  first? 

"A.  I  was  in  there. 

"Q.  Where  were  you? 

"A.  I  was  out  there  just  coming  out  of  the 
room. 

"Q.  Which  room7 
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"A.  Why,  the  room  there,  the  oil  room;  I  had 
Just  come  out  of  there.  We  went  there  to  get 
some  of  this  wax  stuff,  bo  I  went  np  to  tho 
room  and  we  went  in  the  oil  room. 

"Q.  Yon  had  just  come  out  of  the  oil  room? 

"A.  Tea,  sir. 

"Q.  Where  was  your  brother? 

"A.  He  was  in  there;  we  was  going  to  th« 
same  place,  and  I  was  going  in  there. 

*'Q.  What  were  you  doing  at  that  time? 

"A.  At  that  time  we  was  toting  that  wax 
stuff  to  the  tank  we  had  ran  out. 

"Q.  What  for? 

"A.  The  tank  where  they  dipped  chairs. 

"Q.  Who  told  you  to  do  that? 

"A.  Our  boss. 

"Q.  Who  was  your  boss?  What  was  his 
name? 

"A.  Henry  KidwelL 

"Q.  Is  that  what  you  were  paid  to  do? 

"A.  Tes,  sir. 

"Q.  Is  that  what  you  were  employed  to  do* 

"A.  Yes,  we  was  supposed  to  dip  chairs. 

"Court:  Ask  him  what  his  brother  was  doing. 

"Q.  What  was  he  doing  at  the  time  he  got 
burned? 

"A.  Well,  he  was  toting  this  wax  stuff,  tot> 
ing  it  out  in  a  bucket. 

"Q.  What  kind  of  wax  stuff  was  that  that 
he  was  toting? 

"A.  It  was  a  preparation  that  they  bad  there 
that  they  used  to  dip  chairs  in. 

"Q.  That  was  the  kind  of  work  that  he  was 
doing? 

"A.  Yes,  sir. 

"Q.  What  happened  to  him  after  he  ran  out 
of  the  room? 

"A.  He  went  out  through  the  room  and  he 
was  burning,  all  on  fire. 

"Q.  When  you  and  Robert  went  up  there  to 
work,  Mr.  Kidwell  put  you  to  work  at  the  dip- 
ping tank? 

"A.  Well,  he  put  us  to  work  doing  something 
else. 

"Q.  Well,  on  the  day  of  the  accident  you  were 
working  at  this  dipping  tank  dipping  chairs  in 
this  liquid  wax? 

"A.  Yes,  sir. 

"Q.  This  liquid  wax  was  in  one  comer  of  the 
room  and  was  in  vats  in  there,  and  it  was  a 
part  of  your  business  to  take  these  pieces  and 
dip  them  in  this  tank,  up  in  the  main  room, 
and  you  were  over  there,  you  and  Robert, 
standing  there  dipping  these  chairs  in  this  wexT- 

"A.  Yes,  sir. 

"Q.  That  is  the  stuff  in  this  room  in  there 
where  the  fire  occurred,  and  it  was  thick  and 
heavy  stuff  like  molasses,  was  it  not,  and  it 
was  just  heavy  varnish? 

"A.  It  was  just  wax. 

"Q.  It  was  not  like  water? 

"A.  No,   sir. 

"Q.  You  were  over  there  at  that  dipping  tank 
and  dipping  these  chairs  in  the  tank? 

"A.  Yes,  sir. 

"Q.  Now,  shortly  before  the  accident  Mr. 
Kidwell  came  here  where  you  and  Xiobert  were 
dipping  these  chairs  in  the  tank  and  said  to 
you,  did  he  not,  to  go  and  take  a  bucket  and 
bring  some  more  of  this  wax  out  of  the  room 
there? 

"A,  Yes,  sir. 

"Q.  He  said  that  to  you? 

"A.  Yes,  air. 


"Q.  He  told  Bobert  to  stay  there  and  keep 
dipping  and  told  you  to  get  the  wax  and  brine 

it  out  there? 

"A.  Yes,  sir;    and  be  helped  me. 

"Q.  You  mean  Mr.  KidweU? 

"A.  No,  sir. 

"Q.  You  mean  Bobert? 

"A.  Yesw  sir. 

"Q.  Mr.  KidweU  did  not  tell  Robert  to  bdp 
yon,  but  be  told  him  to  stay  there,  and  then 
Robert  went  and  helped  you? 

"A.  Yes,  sir. 

"Q.  When  Bobert  went  to  help  you,  Mr. 
K3dwell  was  not  there  in  the  room,  was  be? 

"A.  No,  sir. 

"Q.  So  Mr.  Kidwell  did  teU  yon  to  go  and 
get  the  wax,  and  after  you  went  and  got  a 
bucket  or  two  of  it  and  Robert  bad  stayed 
there  at  his  work,  then  he  went  to  help  yoa 
bring  the  buckets  of  wax  so  that  yoa  could  get 
it  quicker? 

"A,  Yes,  sir. 

"Q.  At  the  time  the  fire  occurred  yon  were 
standing  at  the  tank  ? 

"A.  Yes,  stirring;  I  had  come  ont  of  the 
room  and  poured  mine  in  there  and  was  stir- 
ring it. 

"Q.  You  were  stirring? 

"A.  Yes,  sir. 

"Q.  Robert  had  gone  into  the  room  to  get  t 
bucket  full  of  wax  to  bring  it  to  the  tank? 

"A.  Yes,  sir. 

"Q.  This  negro  Mayfield,  George,  Mayfield, 
did  he  work  on  the  same  floor? 

"A.  Yes,  sir;   dragging  chairs. 

"Q.  Now  just  before  the  fire  did  yoa  see  this 
negro,  Mayfield,  with  a  match  in  his  Iiand  wliile 
you  were  there  ppuring  or  stirring? 

"A.  I  saw  him  at  the  door;  I  never  sair 
him  with  a  match,  and  I  saw  him  have  some- 
thing before  the  fire  came  out. 

"Q.  Did  yon  not  testify  before  Ebq.  Lawerence 
on  the  trial  down  there,  and  did  you  not  testifj 
in  the  criminal  court  during  that  trial,  that 
yon  saw  him  with  a  match  in  his  hand  and  saw 
him  throw  it;   did  you  not  state  that? 

"A.  I  saw  him  have  something  abut  op  in 
his  hand. 

"Q.  Did  you  not  say  that  you  saw  bim  hart 
a  match  in  his  hand?  Did  you  not  say  that 
both  times? 

"A.  I  saw  him  have  something  in  hia  hand 
and  saw  him  scratch  it  that  way  (indicating). 

"Q.  It  was  a  match,  was  it  not? 

"A.  He  threw  it  up  that  way  (indicating). 

"Q.  You  saw  him  throw  it  or  draw  it  up  on 
his  overalls,  and  be  scratched  the  match  on  his 
overalls  and  threw  it  in  the  room? 

"A.  Yes,  sir. 

"Q.  You  saw  him  do  that? 

••A.  Yes,  sir. 

"Q.  He  was  standing  right  there  at  the  door 
of  the  oil  room  when  he  threw  that  matdu 
and  right  after  that  it  flared  up  and  a  Same 
came  out? 

"A.  Yes,  sir. 

"Q.  Did  you  not  hear  this  negro  I>oy  and 
Robert  have  some  words  that  morning? 

"A.  No,  sir. 

"Q.  Did  you  not  hear  them  have  some  words 
with  each  other  a  day  or  two  before  that? 

"A.  No,  sir;   I  never  did  hear  them. 

"Q.  After  the  fire  did  yon  see  that  negro  boy 
run? 
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"A.  He  juat  left  the  room  and  mn  down  the 
•teps. 

"Q.  And  then  you  saw  Bobert  rTuming  oat  of 
the  room? 

"A.  Xes,  I  saw  him  hit  the  floor. 

"Q.   Robert  was  on  fire? 

"A.   Yea,  rir." 

On  redirect  examlnatioii  the  witness  tes- 
tified as  follows: 

"Q.  Fred,  did  you  see  anybody  else  running 
when  that  fire  broke  out  there? 

"A.   Xes,  sir. 

"Q.  Bverybody  else  was  running? 

"A.  Yes,  sir. 

**Q.  How  many  were  there  on  that  floor  when 
that  fire  broke  ont? 

"A.  I  don't  know  Jast  exactly. 

"Q.  About  how  many  were  there?  How 
many  people  were  there? 

"A.  When  he  got  burned? 

"Q.  Tes,  sir.  How  many  people  were  there 
■round  there? 

"A.  Oh,  they  was  nine  or  ten  along  there 
somewheres." 

Henry  Kldwell's  testimony  was  as  follows : 

"Q.  Were  you  foreman  at  the  Hilne  Chair 
Company  at  the  time  that  Bobert  Sanders  was 
burned? 
.     "A  Yes,  sir. 

"Q.  Were  yon  near  him  at  the  time  he  was 
barned? 

"A.  No,  sir;  I  was  in  the  upper  end  of  the 
building  when  the  fire  happened. 

"Q.  How  long  before  he  was  burned  had  yon 
seen  him? 

"A.  I  seen  him  something  like  two  or  three 
minutes  before. 

"Q.  Where  was  he? 

"A.  He  was  around  the  tank  about  80  feet 
from  the  oil  room  door. 

"Q.  What  was  he  doing? 

"A.  He  was  wiping  chairs. 

"Q.  What  kind  of  work  was  he  supposed  to 
do? 

"A.  Well,  he  was  supposed  to  do  anything — 
Just  anything  that  we  had  for  him  to  do. 

"Q.  You  were  the  man  that  told  him  what 
to  do? 

"A.  Yea,  dr. 

"Q.  It  was  a  part  of  hia  work  to  bring  tliia 
■tuff,  this  wax  or  whatever  yon  call  it,  from 
this  oil  room  and  put  it  in  the  tank,  was  it 
not,  where  the  chairs  were  dipped? 

"A.  Well,  Fred  was  the  one  that  I  told— I 
told  him  to  carry  the  wax  out. 

*'Q.  Did  you  tell  the  other  one  to  carry  It  out 
also? 

"A  No,  sir;  I  did  not  know  their  names 
apart;  I  conld  not  tell  them  apart;  I  did  not 
know  their  names  apart  They  was  both  about 
the  same  siae,  and  I  conld  not  tell  which  was 
wliich,  but  this  one  here  (pointing  to  Fred 
Sanders)  is  the  one  that  I  told  to  bring  that 
out. 

"Q.  Did  you  not  testify  that  they  were  both 
abont  the  same  sice  and  that  you  could  not 
aay  whether  it  was  this  boy  here,  the  live  one 
or  the  dead  one^  that  yon  sent  in  the  oil  room? 

"A,  This  here  one  was  th.e  one  that  I  told. 
I  did   not  know   the  dead  one   liad  gone  in 
there  to  help  him." 
228  S.W.— U 


On  redirect  examlnatlffli  tbe  witness  tes- 
tifled  as  follows: 

"Q.  Did  I  understand  yon  to  say  that  when 
yon  left  there  one  or  both  of  the  boys  went 
into  the  oil  room? 

"A.  No,  sir. 

"Q.  How  was  that? 

"A.  This  boy  came  back  there  where  I  was 
at  the  tank— they  was  both  at  the  tank,  and  I 
told  that  boy  to  take  a  bucket  and  go  in  there 
and  get  some  of  tliat  wax  and  fill  up  the  tank 
with  it 

"Q.  Where  was  the  one  that  got  burned? 

"A.  He  was  wiping  chairs  and  tliat  one  was 
standing  there  dipping  chairs. 

"Q.  One  of  them  was  standing  there  by  the 
tank  dipping  chairs,  and  the  other  one  was  wip- 
ing chairs? 

"A.  Yea,  the  other  one  was  wiping  chairs,  and 
I  told  him  to  take  a  bucket  and  go  in  the  oil 
room  and  get  some  of  this  Wax  and  put  it  in 
this  tank,  and  then  I  went  away  np  to  the 
upper  end  of  the  room. 

"Q.  How  many  backets  did  he  put  In  the 
tank? 

"A.  I  told  him  to  put  in  abont  four  or  five 
buckets  full,  and  then  I  started  off  to  my  work. 

"Q.  Did  you  specify  how  near  full  it  should 
be? 

"A.  No,  sir. 

"Q.  They  were  standing  there,  and  yon  did 
not  tell  the  oUier  one  to  help  him,  the  one  that 
was  wiping  chairs  at  that  time? 

"A.  No,  sir;  I  then  came  up  there,  went  to 
the  upper  end  of  the  room. 

"Q.  What  did  yon  say  to  them?  (Objected 
to.) 

"Q.  What  did  you.  say  to  liim,  just  the  exact 
words  that  yon  used  to  Mm? 

"A.  I  told  him— I  just  told  him  to  get  a  buck- 
et and  get  in  there  and  fill  np  the  tank." 

On  recross-examlnatioa  the  witness  tes- 
tifled  as  follows: 

"Q.  You  told  Fred,  this  boy  that  did  not  get 
burned,  to  go  in  there  and  fill  up  the  tank? 

"A.  That  is  what  I  told  him. 

"Q.  Tliis  one  sitting  over  here? 

"A.  Yes,  sir. 

"Q.  The  boy  that  was'  burned,  you  never 
did  tell  him  anytliing? 

"A.  No,  sir;  he  was  wiping  chairs  there  at 
the  time. 

"Q.  Yon  told  the  other  one  to  go  and  bring 
this  wax  out? 

"A  Yes,  sir." 

Bedford  Mansel  testlfled  as  follows: 

"Q.  I  wiU  ask  yon  to  state  whether  or  not, 
a  short  time  before  this  occurrence,  you  heard 
any  words  pass  between  tliis  negro  boy,  Qeorge 
Mayfield,  and  Bobert  Sanders,  the  boy  that 
was  burned? 

"A.  Yes,  I  heard  aome  words  pass,  but  I  did 
not  understand  what  the  words  was;  I  heard 
them  talking. 

"Q.  In  what  kind  of  a  tone  of  voice  were 
they  talking? 

"A.  Loud  voice,  sometliing  like  they  was 
fussing,  but  I  could  not  say  whether  they  was 
or  not. 

"Q.  Did  you  see  that  negro  boy,  George  May- 
field,  run  out  of  the  room?   ' 
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"A.  Not  after  the  fire. 

"Q.  Did  you  see  him  at  the  door  of  the  oil 
room  before  the  fire? 

"A.  Yee,  eir. 

"Q.  What  wag  he  doing  at  the'  door  of  the 
oil  room  when  you  saw  him? 

"A.  Well,  I  saw  Mr.  Kidwell  go  in  the  ofl 
room,  and  then  I  saw  this  boy  go  in  there, 
and  tiien  Mr.  Eidwell  come  out  of  the  oil  room, 
and  I  went  on  to  the  back  end,  and  that  ia  the 
last  I  saw  of  him. 

"Q.  Tou  saw  George  Mayfield  go  in  the  oil 
room  after  Mr.  Kidwell  came  oat? 

"A,  Yes,  sir. 

"Q.  And  then  yon  never  saw  him  any  more? 

"A.  No,  sir. 

"Q.  When  yon  saw  George  Mayfield  go  in  the 
oil  room,  was  that  just  before  the  fire? 

"A.  Yes,  sir;    just  before  the  fire." 

Ifc  L.  Hammons  testlfled  aa  follows: 

"Q.  State  whether  or  not  you  heard  cursing 
inside  the  oil  room? 

"A.  I  heard,  I  could  not  state  who  it  was,  but 
I  heard  somebody  say,  'God  damn  yon.' 

"Q.  Yon  heard  somebody  say,  HSod  damn 
yon'? 

"A.  Yes,  air, 

"Q.  How  long  was  it  after  that  before  yon 
saw  the  flash? 

"A.  Just  a  few  minntea. 

"Q.  I  believe  yon  say  that  yon  heard  some 
grumbling  in  the  oil  room,  going  on  in -the  oil 
room? 

"A.  Yes,  sir. 

"Q.  Why  could  yon  not  see  in  the  oQ  room? 

"A.  Because  there  was  a  partition  between 
me  find  the  room. 

"Q.  And  they  were  on  the  other  aide  of  the 
partition? 

"A.  I  could  not  say  that  was  in  the  room, 
but  they  was  on  the  other  side  of  the  partition. 

"Q.  And  then  there  was  a  flash  and  flames? 

"A,  Yes,  sir. 

"Q.  State  whether  or  not  before  the  flash 
there  was  an  explosion. 

"A.  Well,  I  would  not  say  it  was  exactly 
an  explosion;  it  was  just  a  kind  of  a  boom; 
sounded  like  some  one  had  fired  a  shot. 

"Q.  Did  yon  see  that  negro  boy  run  ont  of 
there? 

"A.  No,  sir. 

"Q.  Did  you  see  Robert  Sanders  come  out 
of  the  room? 

"A.  No,  sir;  I  saw  him  after  he  was  down 
along  the  archway  upon  the  ground  after  he 
was  burned." 

Andrew  Cavitt  testlfled  as  follows: 

"Q.  State  whether  or  not  yon  saw  this  ne- 
gro boy,  Mayfield,  with  a  match  in  his  hand 
just  before  the  fire? 

"A.  I  seen  him  between  7  and  8  o'dock, 
Bomewheres  along  there. 

"Q.  With  a  match  in  his  hand? 

"A.  Yes,  sir. 

"Q.  Did  you  see  him  have  one  between  that 
time  and  the  time  of  the  fire? 

"A.  No,  sir." 

On  cross-examinatloa  this  witness  testified 
as  follows: 

"Q.  It  (wax)  is  highly  inflammable  and  easy 
to  bnrn,  is  it  not? 


"A.  It  wOl  bum  if  yon  put  a  matdi  to  it  or 
a  blaze  or  anything  lil^e  that. 

"Q.  It  was  necessary  in  carrying  on  Uie  bnn- 
ness  of  the  Milne  Chair  Company  to  use  that 
Eort  of  material  that  they  were  using  in  their 
business? 

"A.  Yes,  air. 

"Q.  It  is  an  infiammable  liquid? 

"A.  Yes,  air." 

[1]  It  Is  well  settled  in  cases  of  tbis  diar> 
acter  that  the  circuit  judge  will  not  be  re- 
versed if  there  is  any  evidence  to  support 
his  finding.  Assumirig  that  the  deceased  was 
acting  within  the  scope  of  his  employment  at 
the  time  he  was  burned,  is  the  evidence,  de- 
tailed above,  soffldent  to  show  tbat  the 
negro  boy,  George  Mayfield,  feloniously  strnck 
a  match  and  threw  it  in  the  oil  room  for  the 
pnrpose  of  burning  the  deceased?  In  other 
words,  was  the  injury  aedd^ital,  or  was  it 
the  result  of  an  intentional  wrongful  act  on 
the  part  of  a  fellow  servant? 

[2]  As  a  general  rule,  where  an  employee  is 
Intentionally  injured  by  a  fellow  servant, 
there  is  no  liability.  For  example,  U,  while 
the  deceased  was  dipping  chairs,  a  fellow 
servant  had  accidentally  dropped  a  hammer 
on  his  foot  and  crushed  it,  there  would  be 
liability;  but  where  the  fellow  servant,  in 
the  circumstances,  purposely  crushed  his  foot 
with  a  hammer,  there  would  be  no  liability. 

[3]  The  plaintiffs  below  having  shown  that 
a  fire  suddenly  appeared  In  the  oil  room, 
which  burned  the  deceased,  the  burden  then 
shifted  to  the  chair  cimipany  to  show  tbat 
the  fire  occurred  as  claimed'  by  IL 

[4]  After  carefully  considering  the  evi- 
dence, we  are  of  the  oirinlon  that  there  is 
some  evidence  to  sustain  the  finding  of  the 
trial  court  The  only  witness  who  testlfled 
as  to  George  Mayfield  striking  a  match  was 
Fred  Sanders,  and  be  testlfled  botb  ways. 
He  first  testified  that  he  did  not  see  the  boy 
Iiave  a  match,  and  later  he  answered  a  ques- 
tion which  suggested  the  lighting  and  tluow- 
ing  of  a  match  by  George  Mayfield  In  the 
affirmative. 

But  assuming  that  the  evidence  shows  that 
George  Mayfield  was  seen  to  strike  and  throw 
a  match  on  the  floor  in  the  oil  room,  under 
the  meager  evidence  contained  in  tbis  rec- 
ord, can  it  be  said  that  it  was  done  mtUldons- 
ly  for  the  purpose  of  burning  the  deceased? 
The  record  is  silent  as  to  the  age  of  this 
negro  lx>y.  There  is  no  evidence  to  show  that 
he  entertained  malice  or  ill  will  towards  the 
deceased.  One  witness  says  he  heard  them 
talking  that  morning,  but  that  he  cannot  say 
that  they  were  fussing. 

There  is  no  evidence  to  show  that  this  ne- 
gro boy  was  acquainted  with  this  oil  room,  or 
that  he  knew  that  if  he  threw  a  lighted  match 
on  the  floor  It  wonld  start  a  conflagration. 
Some  boys  are  possessed  of  a  greet  deal  of 
curiosity,  and  it  could  be  as  well  assumed, 
on  this  record,  that  his  object  was  to  see 
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whetber  a  match  would  start  a  fire  as  to  as- 
sume that  he  was  trying  to  bnm  the  deceased. 
The  foreman  had  told  him  about  7:30  or 
8  o'clock  that  morning  that  It  was  dangerous 
to  strike  matches  In  that  building,  and  this 
may  have  Incited  him  to  make  an  experiment. 
"We  are  unable  to  say,  upon  this  record, 
that  all  of  the  evidence  shows  that  he  struck 
and  threw  a  lighted  match  on  the  floor  of  the 
oil  room,  or.  If  he  did  so^  that  It  was  for  the 
malicious  purpose  of  burning  Robert  Sanders. 
The  evidence  was  not  well  developed  along 
this  line.  We  would  hardly  be  expected  to 
assume^  In  the  absence  of  some  forcible  tes- 
timony, that  this  boy  Intended  to  kill  Robert. 
Sanders  and  destroy  the  chair  factory. 

Assnmlng,  therefore,  that  this  was  an  ac- 
cidental lire,  or  at  least  that  the  negro  boy 
did  not  maliciously  try  to  bum  the  deceased, 
even  though  he  threw  a  lighted  match  in  the 
<^  room,  we  are  then  confronted  with  the 
Query:  \>ii  the  death  of  the  deceased  arise 
"oat  of  and  "in  the  course  of  his  employ- 
ment? 

[8]  These  two  brothers  were  employed  to 
do  no  particular  work,  but  such  work  as  they 
were  directed  to  do,  from' time  to  time,  by 
the  foreman.  On  the  day  of  the  accident 
they  were  dipping  chairs.  The  tank  being 
»npty,  the  foreman  directed  one  of  the  broth- 
ers to  take  a  bucket  and  bring  wax  from  the 
oil  room,  30  feet  away,  and  fill  the  tank. 
Likely  he  did  not  direct  Robert  to  assist  for 
the  reason  that  he  was  wijting  chairs  at  the 
time.  There  is  nothing  to  show  that  wiping 
chairs  was  a  part  of  Robert's  duty,  or  he 
may  have  finished.  In  any  event,  shortly  aft- 
er the  order  was  given  to  his  brother,  Robert 
Joined  Ms  brother  and  began  assisting  him 
In  filling  the  tank  with  wax,  which  would 
have  resulted  ordinarily  in  enabling  them  to 
assume  their  regular  work  sooner.  There  is 
no  claim  that  the  foreman  forbade  Robert 
from  assisting  his  brother  in  this  taSk,  or 
from  entering  this  oil  room,  or  that  Robert 
was  intermeddling  with  something  outside  of 
his  employment  These  boys  were  the  same 
size,  engaged  in  doing  the  same  work,,  and 
the  foreman  did  not  know  one  of  the  brothers 
from  the  other.  Transporting  the  wax  from 
the  oil  room  was  not  a  hazardons  task  re- 
quiring skill  or  experience^  and  it  could  have 
been  done  by  Robert  as  well  as  by  Fred. 
These  boys  could  not  dip  chairs  without  there 
being  wax  in  the  tank,  and  transferring  wax 
from  the  oil  room  to  the  tank  was  an  inci- 
dent of  the  work  that  they  were  engaged  in, 
and,  in  the  absence  of  a  prohibition,  under 
the  facts  of  this  case,  and  giving  the  section 
of  the  act  in  question  a  liberal  construction, 
as  the  authorities  say  must  be  done,  we  are 
of  the  opinion  that  the  deceased  had  not  de- 
parted from  or  gcme  out  of  the  scope  of  his 
employment  at  the  time  of  his  injury.  We 
will  here  refer  to  a  few  cases  to  illustrate 
the  principle  Involved. 
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In  Blschoff  T.  American  Car,  etc.,  Co.,  190 
Mich.  234, 157  N.  W.  36,  the  court  said: 

"If  a  workman,  when  there  is  no  emergency, 
should,  of  his  own  volition,  see  fit  to  intermed- 
dle with  something  entirely  outside  the  work 
for  whidi  he  is  employed,  he  ought  not  to  be 
nllowed  compensation  upon  the  mere  plea  that 
he  thought  his  act  would  be  for  the  benefit  of 
his  employer.  That  plea  may  be  of  value  un- 
der some  circumstances,  but  it  cannot  authorize 
an  employe  to  voluotarily  take  upon  himseU 
the  performance  of  work  for  which  he  was  not 
employed." 

In  Spooner  t.  Detroit  Saturday  Night  Co., 
187  Mich,  laj,  163  N.  W.  6B7,  I*  R.  A.  19ieA, 
17,  it  was  held  that  where  one  who  was  em- 
ployed to  operate  an  engine  and  a  dynamo  in 
the  basement  went  to  one  of  the  upper  floors, 
and  there  volunteered  to  take  some  other 
workmen  to  the  next  flqor  above  in  the  ele- 
vator as  a  personal  favor  to  them,  and  was 
killed  while  doing  so,  his  death  did  not  re- 
salt  from  injuries  arising  out  of,  and  In  the 
course  of,  his  employment,  and  the  master  is 
not  liable  therefor  under  the  Workmen's  Com- 
pensation Act 

On  the  other  hand.  In  A  Corpus  Juris 
Treatise  on  the  Workmen's  Compensation 
Act,  p.  82,  the  author  says: 

"But  if  a  workman  departs  temporarily  from 
his  usual  vocation  to  perform  some  act  neces- 
sary to  be  done  by  some  one  for  bis  master, 
he  does  not  cease  to  be  acting  in  the  course  of 
his  employment" 

In  note  (b)  to  the  foregoing  text  appears 
the  following: 

"/lltwfration*.— d)  Act  of  stoker  in  attempt- 
ing to  replace  bolt  of  fuel  conveyor.  McGor- 
mick  V.  A.  T.  Kelliher  Lumber  Co.,  18  B.  O. 
57,  9  DomLR.  392,  23  WestLR.  10,  7  BWCO 
1025  (dism  app  7  DomLR  732  (applying  4 
DomLR  657).  (2)  Accident  to  a  laborer  em- 
ployed in  a  steam  Joinery  shop,  whose  duties 
were  not  connected  with  the  management  of 
the  machinery,  while  assisting  a  machineman 
to  replace  some  loose  belting  on  the  machinei7 
while  in  motion.  McQuibban  t.  Menzies,  37 
Se.  L.  Rep.  626.  (3)  A  boy  employed  in  the 
respondents'  boot  factory  was  engaged  at  his 
orcUnary  work  on  a  machine  in  the  finishing 
room  on  the  upper  story.  By  the  factory  reg- 
ulations the  hands  were  forbidden  to  change 
from  one  mactiine  to  another.  An  imperfectly 
molded  insole  was  brought  up  among  others  to 
the  finishing  room  from  the  ground  floor.  An 
overseer  directed  the  boy  to  bring  the  insole 
downstairs  and  to  have  it  remolded.  The  boy 
had  not  been  expressly  forbidden  to  touch  the 
molding  machine.  The  operator  in  charge  of 
this  machine  was  temporarily  absent  and  the 
boy  did  not  wait  for  his  return,  but  attempted 
to  remold  the  sole  himself,  and  in  doing  so  re- 
ceived injuries  which  resulted  in  the  loss  of 
three  fingers.  It  was  held  that  the  boy  was  en- 
titled to  compensation.  Tobin  v.  Heam  (1910) 
2  Ir.  639." 

In  A  Corpus  Juris  Treatise,  referred  to 
above,  page  72,  It  Is  said: 
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"Ditiitiction  Betureen  Terms.— The  txprea- 
Blans  'arising  out  of  and  in  the  conrm  or  the 
employment  are  not  synonymous,  but  the 
words  'arisins  out  or  are  construed  to  refer 
to  the  origin  or  cause  of  the  injury,  and  the 
words  'in  the  course  oC  to  refer  to  the  time, 
place,  and  drcumstances  under  which  it  oc- 
curred. An  injury  which  occurs  in  the  course 
of  the  employment  will  ordinarily,  but  not  nec- 
essarily, arise  out  of  it,  while  an  injury  arising 
out  of  any  employment  almost  necessarily  oc- 
cara  in  the  course  of  it. 

"In  determining  whether  an  accident  arose 
out  of  and  is  the  course  of  the  employment, 
each  case  must  be  decided  with  reference  to  its 
own  attendant  circumstances,  and  it  had  indeed 
been  stated  rather  broadly  but  by  eminent  au- 
thority that  argument  by  analogy  is  valueless." 

ABSumingf  that  the  fire  was  accidental,  had 
lYed  Sanders  been  bnmed,  It  would  be  ap- 
parent tbat  hia  injury  arose  "out  or'  and 
"In  the  course  of'  his  employment 

We  are  of  the  (pinion  that  the  deceased, 
Robert  Sanders,  had  not  departed  from  or 
gone  ont  of  the  scope  of  his  employment  at 
the  time  of  his  Injuries,  and  hence  the  com- 
pany is  liable  under  the  act  in  question. 

The  next  assignment  of  error  goes  to  the 
action  of  the  trial  court  in  excluding  evidoioe 
as  to  statements  made  by  the  deceased  to  the 
effect  that  the  negro  boy  was  responsible  for 
his  Injury ;  also  as  to  the  action  of  the  court 
in  excluding  the  record  in  the  criminal  case, 
In  which  George  Mayfield  was  convicted  for 
the  murder  of  Robert  Sanders.  It  is  insisted 
that  the  statements  of  the  deceased  should 
have  been  admitted  as  dying  declarations. 

[6]  Assuming  that  the  statements  consti- 
tuted dying  declarations,  we  are  of  the  opin- 
ion that  such  declarations  are  not  admissible 
In  a  civil  action. 

In  Jones  on  SMdoice^  pp.  411,  412,  41S,  it 
la  said: 

"(Dying  dedarations)  are  declarations  made 
by  the  victims  in  eases  of  homicide  where  the 
death  of  the  deceased  is  the  subject  of  a  charge, 
and  the  circumstances  and  cause  of  the  death 
are  the  subject  of  the  dying  declarations. 
*  *  *  Although  there  was  formerly  some 
doal>t  as  to  the  proposition,  it  is  now  well  set- 
tled that  the  declarations  are  admissible  only 
in  cases  of  homicide.  Thus  they  have  been 
rejected  in  an  indictmeot  for  administering 
drugs  with  intent  to  procure  an  abortion,  al- 
though death  resulted  from  the  act,  as  well  as 
in  a  trial  for  perjury  or  robbery,  and  in  dvil 
actions  generally,  although  such  actions  are  for 
the  injury  caushig  the  deatlu" 


In  Oreenleaf  on  Bvldenoe  (16th  Bd.)  pp. 
245,  246,  it  Is  said: 

"It  was  one  time  held  by  respectable  author- 
ities that  this  general  principle  warranted  the 
admission  of  dying  declarations  in  all  cases, 
dvil  and  criminal,  but  it  is  now  well  settled  that 
they  are  admissible  as  such  only  in  cases  of 
homidde  where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  the  drcnmstances 
of  the  death  are  Uie  snbject  of  the  dying  dec- 
larations. As  to  the  issue  the  declaration  ii 
not  admissible  in  a  dvil  case." 

[7]  We  are  of  the  opinion  that  the  court 
properly  exdnded  the  transcript  of  the  rec- 
ord In  the  criminal  case. 

The  plaintiffs  in  the  present  case  were  not 
parties  to  the  criminal  case,  liad  no  oppor> 
tunity  to  cross-examine  witnesses  in  the  lat- 
ter case,  nor  to  introduce  evidence  to  rebut 
that  offered  by  the  state.  Furthermore,  the 
dying  declarations  of  the  deceased  wye  com- 
petent In  the  criminal  case,  while  incompe- 
tent in  this  case. 

In  Blgelow  on  Estoppel,  pp.  129,  130,  It  to 
said: 

"The  point  in  Petrie  v.  Nuttall  is  well  set- 
tled. Judgments  In  criminal  cases  are  rendered 
between  the  state  and  the  defendant;  they  are 
not  binding  in  civil  cases,  though  the  defendant 
or  the  state  be  there  a  party,  either  for  or 
against  sndi  party,  for  want  of  mutuality." 

We  are  further  of  the  opinion  that  tlie  diw 
cult  Judge  committed  no  oror  in  correcting 
his  Judgment. 

This  suit  was  Instituted  by  the  fk.ther  and 
stepmother  of  the  deceased,  and  a  Joint  Judg- 
ment was  rendered  In  their  fiivor. 

[t]  It  is  InslBted  that  the  stepmother  is  not 
a  dependent  according  to  the  provisions  of 
the  act,  and  for  this  reason  the  Judgment 
should  be  revised. 

Conceding  that  the  stepmother  Is  not  a 
dependent,  it  Is  provided  by  section  80  of  the 
act  that  the  father  shall  be  conclusively  pre- 
sumed to  be  wholly  dependent  Under  the 
numerous  allowances  provided  t^  the  act 
had  the  suit  been  in  the  name  of  the  father 
alone,  he  would  have  been  allowed  $6.(X)  per 
week'  for  forty  weeks,  the  sum  that  was  do- 
creed  the  father  and  stepmother  Jointly  here- 
in, so  that  the  Chair  Company  lias  not  been 
prejudiced  or  injured  in  tills  reqpect,  and  if 
this  is  an  error  it  is  a  harmless  on& 

It  results  that  the  Judgment  of  the  drcnlt 
court  will  be  afDrmed. 
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EAGER  et  al.  v.  MeCOY  «t  al. 


(Supreme  Gonrt  of  Tennessee.    March  8,  1S21. 
Belteariog  Denied.) 

1.  WnU  «=>886 (2)— Testatrix  held  to  Intend 
devise  of  rents  and  profits  for  life  of  survivor 
of  three  sons. 

Under  a  win  directing  that  at  the  end  of 
25  years,  or  at  the  death  of  the  last  of  testa- 
trix's three  sons,  sU  of  the  property  devised  in 
trust  should  be  sold  to  the  best  advantage  and 
the  proceeds  equaUy  divided  among  grandcliil- 
dren,  hM  that  testatrix  intended  to  devise  to 
her  aons  the  rents  and  profits  of  tlie  property 
therein  mentioned  daring  the  terms  of  their 
natural  lives  and  of  the  natural  life  of  the  sur- 
vivor of  such  three  sons. 

2.  Wills  €=9492— Presumption  In  favor  of  leg* 
•too  or  devlsae. 

In  construing  a  will,  the  preanmption  is  al- 
ways in  favor  of  the  legatee  or  devisee. 

3.  Wills  <9s»6l7  —  Life  estates  not  limited  by 
subsequent  amWunons  langnago. 

Where  life  estates  are  conferred  by  clear 
and  unambiguous  language,  doubtful  language  in 
another  portion  of  the  will  will  not  be  allowed 
to  cot  down  sndk  estates  to  estates  for  years. 

4.  Wills  «s>8l4(  19)  — Grandchildren  living  at 
testator's  death  held  entitled  to  rents  and 
profits  for  mlaimnni  of  25  years. 

A  will  directing  executor  to  divide  certain 
rents  equally  among  grandchildren  living  at  the 
time  of  testatrix's  death,  the  renting  and  divi- 
sion of  rents  to  continue  for  a  period  of  26 
years  after  her  death  or  until  the  last  of  her 
three  sons  died,  held  to  devise  such  rents  and 
profits  to  the  grandchildren  living  at  testatrix's 
death  'for  25  years,  or  until  the  death  of  tiie 
last  son  if  he  should  survive  the  26-year  period. 

5.  Perpetoitles  «=a4(3)  —  Interest  beginning 
within  limits  of  rule  against  perpetuities. 

Where  interests  of  grandchildren  devised 
•re  sabject  to  contingencies,  but  all  these 
events  must  happen  and  the  various  classes  be 
determined  within  lives  in  being  at  the  death  of 
testatrix,  such  interests  begin  within  the  lim- 
its of  the  rule  against  perpetuities. 

6.  Porpetnitloa  «=34(I3)  —  Exooulory  limlta- 
tioas  most  vest  interest  within  what  time. 

Bxecutory  limitations  in  wills,  whether  of 
real  or  personal  estate,  in  order  to  be  valid, 
nnst  vest  in  fnterest  If  at  all  within  a  life  or 
lives  in  being  and  21  years  and  a  fraction 
thereafter  for  the  term  of  gestation  in  cases 
of  posthnmons  birth. 

7.  Perpetultios  4=9$  —  IMust  looii  to  common 
law  for  proper  moaning  of  term  In  Constitu- 
tion. 

Although  Const  art.  1,  (  22,  declares  that 
perpetuities  are  contrary  to  the  genius  of  a 
free  state  and  shall  not  be  allowed,  it  does  not 
define  perpetuities,  and  the  courta  must  look 
to  the  ccanmon  law  for  the  proper  meaning  of 
the  term. 
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8.  Perpotuitles  «3»4(3)— Estate  iioed  only  bo< 
'   gin  within  limits  regardless  of  ond. 

It  is  well  settled  at  common  law  that  the 
rule  against  perpetuities  is  not  offended  if  an 
estate  begins  within  the  limits  of  the  rule,  re- 
gardless of  the  time  at  which  such  estate  may 
end,  and  an  interest  is  not  obnoxious  to  the 
rule  if  it  begins  within  lives  in  being  and  21 
years,  although  it  may  end  beyond  them. 

9.  Perpotuitles  «=»4(I9)— Rule  against  appllot 
to  trust  estates. 

The  rule  against  perpetuities  applies  with 
equal  force  to  trust  estates,  but  a  trust  es- 
tate, beginning  within  tiie  limits  of  the  role, 
is  good,  notwithstanding  its  prolongation. 

iO.  Perpetuities  ®=34(2) —  invalidity  of  provi- 
sion for  remoteness  held  not  to  affect  rights 
of  remaindermen. 
Under  a  clause  of  a  wiU,  "I  direct  that  at 
the  end  of  said  period  of  twenty-five  years  or 
at  the  death  of  the  last  of  my  said  three  sons 
as  the  case  may  be  all  of  my  said  property  shall 
be  sold  at  the  best  advantage,  publicly  or  pri- 
vately in  the  discretion  of  nay  execator  •  •  • 
and  the  proceeds  shall  be  equally  divided  among 
my  grandchildren  as  a  class  who  are  living  at 
the  time  of  the  death  of  the  last  survivor  of 
said  three  sons,"  the  power  of  sale  or  trust  for 
sale  conferred  upon  the  executor,  to  be  exer- 
cised not  less  than  26  years  after  the  testator's 
death,  is  void  for  remoteness,  but  the  class  of 
grandchildren,  being  dearly  designated  to  have 
the  entire  property,  cannot  be  deprived  of  the 
estate  merely  becanse  the  mariiinery  which  the 
testatrix  provided  for  a  division  of  the  property 
among  theim  turns  out  to  be  ineffective,  and  the 
grandcliildren  may  claim  the  estate  and  waive 
the  sale  altogether  after  death  of  the  last  son. 

11.  Porpetuities  «s>4(20)  —  Testator  eannot 
oonfer  power  to  vest  title  beyond  limits  «f 
mis  against  perpetuities. 

A  testator  cannot  vest  title  to  property  at 
a  period  beyond  the  limits  of  the  rule  against 
perpetuities,  nor  can  he  confer  upon  another 
power  to  vest  title  at  such  a  time. 

12.  Wills  «s>924(5)  —  Cianae  as  to  rights  of 
grandchildren  on  death  construed  to  apply 
only  to  grandchlldroa  living  at  death  of  tes- 
tatrix. 

A  clanse  in  a  will,  "I  further  direct  that 
Xfhile  said  rent  period  is  running  that  if  any 
one  or  more  of  my  grandchQdre/i  shall  die,  the 
remaining  grandchildren  shall  receive  all  of 
said  rents  and  profits,"  held  to  apply  only  to 
grandchildren  living  at  testatrix's  death,  and  not 
those  who  came  into  being  after  her  death. 

On  Petition  to  Behear. 

13.  Wilis  €=3629— Law  favors  vesting  of  es- 
tates. 

The  law  favors  the  vesting  of  estates  cre- 
ated by  will. 

Certiorari  to  Court  of  CHvU  Appeals. 

Bill  by  John  McCoy  and  others  against 
Jennie  McCoy  Eager  and  others  to  construe 
the   will    of    Mrs.   Elizabeth    Haynes.     The 
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Court  of  OlTfl  Appeals  affirmed  a  decree  up- 
holding the  win,  and  the  defendants  bring 
certiorari.    Modified  and  affirmed. 

Paris  A.  Eaynes,  of  Knoxvllle,  and  Can- 
trell,  Meacbam  &  Moon,  of  Chattanooga,  for 
Jennie  McCoy  Eager  and  others. 

Frantz,  McConnell  &  Seymour,  Ayres  & 
Brooghton,  and  Green  &  Webb,  all  of  Knox- 
Tllle,  for  John  McCoy  and  others. 

GREEN,  J.  This  bill  was  filed  by  one  of 
the  heirs  of  Mrs.  Elizabeth  Haynes  to  con- 
strue het  will  and  have  It  set  aside  as  pro- 
viding a  disposition  of  her  real  estate  c(m- 
trary  to  the  rale  against  perpetuities.  The 
chancellor  upheld  the  will  and  the  complain- 
ant appealed  to  the  Court  of  Clrll  Appeals 
where  the  chancellor's  decree  was  affirmed. 
The  case  was  brought  to  this  court  by  peti- 
tion for  certiorari,  and  it  has  been  elaborate^ 
ly  argned  here. 

Although  the  will  was  sustained  by  both 
the  lower  courts  the  executor  Is  not  satisQed 
with  the  construction  thereof  adopted  by 
said  courts,  and  has  filed  a  petition  for  cer- 
tiorari, and  we  will  first  dispose  of  the  ques- 
tion raised  by  him. 

It  is  not  possible  to  understand  the  case 
without  a  consideration  of  the  whole  will, 
and  we,  therefore,  set  out  the  entire  Instru- 
ment in  the  margin.  1 


>  win. 

"t,  Elli^sbeth  Haynes,  a  citizen  of  KnoxTllle, 
TMinanea,  being  o<  aound  mind  and  memory,  but 
aomewhat  advanced  In  years,  hereby  m&ke  and 
publish  this  my  last  win  and  testament. 

"L  At  my  death  I  want  my  just  debts  all  paid, 
and  my  funeral  expenses  paid  as  speedily  as  may 
be  convenient   to   my  executor  hereinafter   named. 

"2.  I  will  and  devise  to  my  three  sons,  John 
McCoy,  W.  C.  McCoy,  and  S.  Q.  Haynes  the  rents 
and  proflts  of  my  three  houses  and  lots,  that  Is 
business  houses  Including  the  ground  on  Qay 
street,  west  side.  In  KnoxvlUe,  Tennessee,  and  to 
the  survivor  ot  them  tor  and  during  the  terms  of 
their  natural  lives  and  of  the  natural  life  ot  the  last 
survivor  ot  said  three  sons.  Said  bouses  and  lots 
are  now  rented  to  Miller  Brothers.  One  of  said 
bouses  being  adjoining  Miller  Brothers  on  the 
west  side  of  Gay  street  between  Union  and  Wall 
streets.  The  other  two  houses  adjoin  each  other 
and  are  on  the  west  side  ot  Oay  street.  My  said 
three  sons  shall  be  entitled  to  have  and  enjoy  the 
rents  and  proflts  of  said  houses  during  their  nat- 
ural lives,  and  on  the  death  of  any  one  ot  said 
sons  the  two  survivors  shall  have  ail  of  said  rents 
and  proflts,  and  on  the  death  of  a  second  of  said 
sons,  the  remaining  surviving  son  shall  have  the 
entire  rents  and  proflts  ot  said  houses  during  the 
term  ot  hit  natural  lite.  At  the  death  of  the 
last  survivor  of  said  three  sons,  the  rents  and 
proflts  of  said  three  houses  shall  be  paid  In  equal 
parts  to  all  of  my  grandchildren  living  at  that 
time,  and  for  the  period  of  time  provided  for  in 
Item  four  of  this  will. 

"3.  I  will  and  devise  to  my  son  John  McCoy  the 
rents  and  proflts  of  the  Haynes  House,  on  the 
east  side  ot  Prince  street.  In  KnozvlIIe,  Tennessee, 
In  the  Sixth  ward  thereof,  for  and  during  the  term 
of  his  natural  life.  At  the  death  ot  the  said  John 
McCoy,  said  rents  and  proflts  shall  be  paid  in 
equal  parts  to  all  ot  my  grandchildren  living  at 
that  time  and  tor  the  period  of  time  provided  for 
In  Item  four  of  this  will. 

"1  Out  of  the  remainder  ot  mj  piopeitr  I  dl- 


The  lower  courts  were  of  opinion  tliat  the 
25-year  period  referred  to  in  item  4  of  the 
will  was  the  minimum  period  at  which  the 
land  might  be  sold.  The  executor  insists 
that  25  years  is  the  maximum  period  for 
which  the  sons  of  the  testatrix  may  enjoy 
the  property,  and  that  it  must  be  sold  for  dis- 
tribution at  the  end  of  25  years,  whether  all 
the  sons  are  dead  at  that  time  or  not. 

[1]  We  thinly  this  contention  of  the  execu- 
tor must  be  overruled.  It  is  very  clear  from 
item  2  of  the  will  that  the  testatrix  Intended 
to  devise  to  her  three  sons,  John  McCoy, 
W.  O.  McCoy,  and  J.  S.  Haynes,  the  reots 
and  profits  of  the  property  therein  mentioned 
during  the  terms  of  their  natural  lives,  and 
of  the  natural  life  of  the  survivor  of  said 
three  sons.  It  is  equally  clear  that  she  In- 
tended her  son  John  McCoy  to  have  the  rents 
and  profits  of  the  property  mentioned  in  item 
8  of  the  will  for  and  during  the  term  of 
his  natural  life. 

[2,  3]  In  construing  a  will  the  presumption 
Is  always  in  favor  of  the  legatee  or  devisee. 
Moreover,  the  life  estates  were  conferred  by 
clear  and  unambiguous  language,  and  doubt- 
ful language  la  another  portion  of  the  will 
will  not  be  allowed  to  cut  down  these  es- 
tates, clearly  granted  for  life,  to  estates  for 
years.  This  is  the  rule  with  respect  to  an 
estate  granted  in  fee  in  a  will  which  later 


rect  my  executor  to  pay  my  debts  and  funeral  ex- 
penses as  herein  before  proTlded.  rent  and  col- 
lect the  rent  ot  said  remaining  property  and  di- 
vide said  rehts  equally  among  all  of  my  grand- 
children living  at  the  time  of  my  death.  This 
renting  and  division  of  rents  shall  continue  for 
a  period  ot  twenty-flvei  years  after  my  death,  or 
tintll  the  last  of  my  said  three  sons  shall  have 
died.  After  the  last  of  my  said  three  eons  is 
dead  the  rents  in  the  second  item  of  this  will 
shall  be  divided  as  provided  in  this  item  four, 
and  if  the  said  John  HoCoy  shall  die  within  the 
said  period  ot  twenty-flve  years,  then  tbe  rents  ot 
the  Haynes  House  shall  be  divided  aa  provided  in 
this  item  four  of  my  will. 

"I  further  direct  that  at  the  end  of  aald  period 
of  twenty-flve  years,  or  at  the)  death  ot  the  last 
of  my  said  three  sons,  as  the  case  may  b^  all  ot 
my  said  property  shall  be  sold  to  the  best  advan- 
tage, publicly  or  privately,  in  the  discretion  of 
my  executor,  and  for  the  best  price  obtainable, 
and  the  proceeds  shall  be  equally  divided  among 
my  grandchildren  as  a  class  who  are  living  at  the 
time  ot  the  death  of  the  last  surrivor  ot  aaid 
three  sons. 

"I  further  direct  that  while  said  rent  period  Is 
running,  that  it  any  one  or  mora  of  my  gmnd- 
children,  shall  die,  the  remaining  grandchildren 
shall  receive  all  of  said  rents  and  profits. 

"6.  I  further  direct  that  at  my  death  all  my  per- 
sonal property  shall  be  sold  and  coBTsrtad  Into 
money,  and  the  proceeds  thus  arising  shall  be  used 
in  the  first  place,  as  a  fund  out  of  which  to  pay 
debts  and  expenses.  Any  aorplus  arising  from  the 
sale  of  personal  property,  including  money  on 
hands,  after  payment  of  debts  and  funeral  ex- 
penses, and  expenses  of  ladmlnUtratlon,  shall  be 
divided  equally  among  my  grandchildren  living  at 
my  death, 

"6.  I  nominate  my  grandson,  William  J.  McCoy. 
son  of  John  McCoy  and  being  my  oldest  grand- 
child, as  sole  executor  of  this  will,  and  trustee 
under  the  same  vesting  title  in  him  during  the 
penod  of  timok  and  tor  the  purposes   set  out  in 
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expresses  aapposed  terms  of  UmltatloD  in 
langaase  whldi  Is  not  clear.  Meachem  t. 
Grabanr,  98  Tenn.  190,  89  S.  W.  1$.  A  like 
rule  aboDld  be  applied  in  tbe  case  before  us. 
In  addition  to  this  there  is  a  provlsloD  In 
item  2  of  the  will  that— 

"At  the  death  of  the  last  sarvivor  of  said 
three  sons,  the  rents  and  profits  of  said  three 
houses  shall  be  paid  in  equal  parts  to  all  of 
my  sranddiildren  liTing  at  that  time,  and  for 
the  period  of  time  provided  for  in  item  4  of  this 
will." 

This  shows  beyond  Gontroversy  that  the 
testatrix  contemplated  that  there  might  be 
a  period  of  time  betn-een  the  death  of  her 
last  son  and  the  expiration  of  the  25-year 
period  provided  for  in  item  4.  She  did  not 
therefore  Intend  for  the  property  to  be  sold 
on  tbe  death  of  her  last  son,  nnless  he  ont- 
Uved  tbe  25-year  period.  She  did  not  Intend 
the  Interest  of  any  son  to  be  cut  off  before 
his  death. 

It  Is  altogether  improbable  that  the  tes- 
tatrix, having  provided  an  Income  for  her 
sons'  snpport,  wonld  have  desired  them  to  be- 
deprived  of  snch  income  in  their  old  age  at 
the  expiration  of  the  25-year  period. 

We,  therefore,  conclnde  that  the  25-year 
period  w^  a  minimum  and  not  a  maximum 
period  for  the  sale  of  the  land  and  the  di»- 
trlbtitlon  of  the  proceeds  under  the  terms 
of  this  wllL 

Several  estates  are  created,  or  attempted 
to  be  created,  by  this  will,  and  it  will  dari- 
tj  the  situation  if  we  consider  these  estates 
separately,  and  test  each  one  of  them  by 
the  rale  against  perpetuities. 

In  addition  to  the  estates  created  for  the 
benefit  of  her  sons  just  above  mentioned, 
the  testatrix  provided  that,  after  payment 
of  certain  expenses,  her  personal  prc^erty 
should  be  divided  equally  amcmg  her  grand- 
children living  at  her  death.  No  question 
is  naade  upon  this  bequest 

[4]  Disposing  of  the  real  estate  not  car-, 
ried  In  Items  2  and  3  of  the  will,  the  testa- 
trix In  item  4  directs  her  executor  to  rent 
and  collect  the  rent  of  said  property,  and 
divide  said  rents  equally  among  all  of  her 
grandchildren    living  at   the   time   of   her 

tbia  will  and  charge  blm  wltli  the  duty  ot  flzeeut- 
Ing  the  same. 

"He  la  to  rent  tbe  property  and  collect  the  rents, 
keep  np  repairs,  par  inBurance  and  tazaa,  and  anr 
Incidental  expenses  which  may  accrue  which  be 
mar  find  necessarr.  For  bis  lerrtces  I  direct  bim 
to  retain  tl0.00  per  month  out  of  tbe  gross  receipts 
and  he  will  divide  the  net  rental  derived  from  the 
said  eeveral  classes  ot  property,  as  hereinbefore 
directed.  He  shall  he  excused,  from  giving  Ixind 
as  I  have  fall  confidence  in  his  honesty  and  fldellty. 

"In  testimony  of  all  which  I  hereunto  8ubscrll>e 
my  name  in  tbe  presence  of  two  wltcesses,  who 
sign  as  witnesses  at  my  request  and  In  my  pres- 
ence, and  in  each  other's  presence,  on  tbis  Itth, 
day  of  July  1909.  Elizabeth  Haynea. 

"Jerome    Templeton, 
"Ernest  D.  Fritts, 

"Wltnesssik'* 
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death,  tibls  raiting  and  dlvlsloa  of  rents  to 
continue  for  a  period  of  25  years,  after  her 
death  or  untD  the  last  of  her  three  smis  has 
died.  Under  our  construction  of  the  will 
this  was  a  devise  of  the  rents  and  profits 
from  the  real  estate,  not  included  In  item 
2  and  item  3,  to  the  grandchildren  living  at 
the  death  of  testatrix  for  25  years,  or  until 
the  death  of  the  last  son,  if  1m  should  sur- 
vive the  25-year  period. 

By  item  2  of  the  will  she  devises  the  rents 
and  profits  of  the  real  estate  therein  men- 
tioned to  her  three  sons  tat  their  lives  and 
the  Ufe  of  the  survivor  of  them,  and  upon 
the  death  of  the  survivor  such  rents  and 
profits  are  to  be  paid  in  equal  parts  to  all 
of  the  grandchildroi  living  at  tliat  time  until 
the  expiration  of  the  25-year  period,  if  the 
surviving  son  dies  within  said  iwriod. 

Item  3  of  tbe  will  is  a  devise  oA  the  rents 
and  profits  of  the  real  estate  therein  de- 
scribed to  Join!  McCoy  for  life  and  there- 
after to  the  grandchildren  living  at  the  time 
of  his  death  until  the  explratioa  of  the  peri- 
od of  25  years,  tf  he  dies  within  said  period. 

[5]  The  Interests  of  the  granddilldren  in 
the  rents  devised  in  items  2  and  3  are  sub- , 
ject  to  contingencies,  but  all  these  events 
must  happen,  and  the  various  classes  be 
determined  within  lives  In  being  at  the  death 
of  tbe  testatrix.  So  that  all  the  Interests  so 
far  mentioned  begin  within  the  limits  of  the 
rule  against  perpetuities,  including  the  es- 
tate of  the  trustee. 

[I]  The  rule  against  perpetuities  has  been 
considered  in  several  of  our  cases,  and  it  Is, 
as  announced  therein,  that  executory  limita- 
tions, whether  of  real  or  of  personal  estate, 
in  order  to  be  valid,  must  vest  in  interest, 
if  at  all,  within  a  life  or  lives  in  being  and 
21  years  and  a  fraction  thereafter,  for  the 
term  of  gestation  In  cases  of  posthumous 
trirth.  Franklin  v.  Armfleld,  34  Tenn.  (2 
Sneed)  80ft;  Bramlet  v.  Bates,  33  Tenn.  (1 
Sneed)  554;  Booker  v.  Booker,  24  Tenn. 
(5  Humph.)  605 ;  Davis  v.  Williams,  86  Tenn. 
646,  4  S.  W,  8 ;  Brown  v.  Brown,  86  Tenn. 
277,  6  S.  W.  669,  7  S.  W.  640. 

[7]  Although  the  Ck>nstltutlon  of  Tennes- 
see (article  1,  section  22)  declares  that  per- 
petuities are  contrary  to  the  genius  of  a 
free  state  and  shall  not  be  allowed,  the  Con- 
stitution does  not  define  perpetuities,  and 
we  must  look  to  the  common  law  for  the 
proper  meaning  of  the  term.  Franklin  v, 
Armfleld,  supra. 

[8]  It  Is  well  settled  at  common  law  that 
the  rule  against  perpetuities  is  not  offended 
If  an  estate  begins  within  the  limits  of  the 
rule,  regardless  of  the  time  at  which  such 
estate  muy  end. 

"An  interest  is  not  obnoxions  to  the  rule 
against  perpetnities  if  it  begins  within  lives  in 
being  and  21  years,  althongh  it  may  end  be- 
yond them.  If  it  were  otherwise,  all  fee-simple 
estates  would  be  bad.     Tbe  law   is  the  same 
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with  leaser  estates."   Orar  on  the  Rtde  a«aiiist 
Perpetuities,  |  232. 

"The  remoteness  against  which  the  role  la 
directed  is  remoteness  in  the  commencement  or 
first  taking  effect  of  limitations,  and  not  in  the 
cesser  or  determination  of  them.  An  estate 
that  is  to  arise  within  the  prescribed  period 
may  be  so  limited  as  to  t>e  determined  on  the 
happening  of  any  event,  however  remote." 
IJewis  on  Perpetuities,  pace  14!l. 

[I]  It  is  true  tiiat  tbe  rule  against  per- 
petnitifis  applies  with  eqoal  force  to  trust 
estates  (Davis  v.  Williams,  supra),  but  since 
the  trust  estates  heretofore  considered  be- 
gin within  the  limits  of  tbe  rule,  they  are 
all  good,  when  tested  by  tliat  rule,  notwith- 
standing their  prolongation.  Nothing  to  the 
coatraiy  has  been  decided  in  any  of  our 
cases,  although  there  are  some  chance  ex- 
pressions apparently  inimical  to  this  view. 
However,  as  Bho?ni  by  Mr.  Gray  and  Mr. 
liCwis,  there  can  be  no  doubt  about  the  state 
of  tbe  common  law  (xi  the  subject 

[II]  This  brings  us  to  the  consideration  of 
the  disposition  which  the  testatrix  atten^ta' 
of  the  ulterior  interest  in  her  real  estate. 

Item  4  of  the  will  OMitaina  the  following 
direction: 

"I  further  direct  that  at  the  end  of  said  peri- 
od of  twenty-five  years,  or  at  the  death  of  the 
last  of  my  said  three  sons,  as  the  case  may  be, 
all  of  my  said  property  shall  be  sold  to  the  best 
advantage,  pablidy  or  privately,  in  the  discre- 
tion of  my  executor,  and  for  the  best  price 
obtainable,  and  tbe  proceeds  shall  be  equally 
divided  among  my  grandchildren  as  a  class  who 
are  living  at  the  time  of  the  death  of  the  last 
survivor  of  said  three  sons." 

This  is  the  only  disposltioD  which  the 
will  undertakes  of  tiie  proceeds  of  the  real 
estate  when  sold.  It  is  provided  distinctly 
and  without  equivocation  that  the  proceeds 
shall  be  equally  divided  among  the  grand- 
children as  a  class  who  are  living  at  the  time 
of  the  death  of  the  last  survivor  of  the  three 
sons.  This  language  is  too  plain  for  any 
construction.    Its  force  cannot  be  ignored. 

It  is  insisted  for  the  complainants  that 
under  the  terms  of  the  will  the  trustee  Is 
directed  to  sell  this  property  at  the  end 
of  the  25-year  period,  and  that  Hie  end  of 
this  period  may  very  well  turn  out  to  be 
more  than  21  years- and  10  months,  after  the 
close  of  all  lives  in  being  at  the  death  of 
tbe -testatrix.  It  Is  urged  that  the  real  es- 
tate is  directed  to  be  converted  at  this  time 
by  the  trustee  and  distributed  as  personalty 
among  the  grandchildren.  It  is  Insisted  that 
no  conversion  can  take  place  earlier  under 
the  language  of  the  will,  and  that  the  grand- 
children necessarily  take  the  ultimate  inter- 
est in  this  properly  as  personalty  and  at  a 
time  beyond  the  limits  of  the  rule  against 
perpetuities. 

It  must  be  conceded,  In  our  opinion,  that 
tbe  power  of  sale  or  trust  for  sale  confer- 


red upoD  the  executor  is  void  fbr  TemotenessL 
"If  a  power  can  be  exercised  at  a  time  be- 
yond the  limits  of  the  rule  against  perpetui- 
ties it  is  bad."  Gray  oo  the  Rule  against 
Perpetuities,  |  473. 

[11]  This  is  true  because  a  testator  can- 
not vest  title  to  property  at  a  period  heyona 
the  limits  of  the  rule,  neither  can  he  confer 
upon  another  the  power  to  vest  title  at  such 
a  time. 

Under  the  terms  of  the  will  before  us,  how- 
ever, the  grandchildren  living  at  the  death 
of  the  last  survivor  of  the  three  sons  take 
the  entire  beneficial  interest  in  this  real  es- 
tate, subject,  it  may  be,  to  the  trusts  hereto- 
fore referred  to.  The  class  of  grandchildren 
who  take  this  ultimate  interest  Is  by  the 
terms  of  the  wUl  dosed  at  the  death  of  the 
last  of  the  three  sons. 

Since  this  class  of  grandchildren  are  dear- 
ly designated  by  Ithe  testatrix  to  have  the  en- 
tire property,  they  cannot  be  deprived  of  the 
estate  merely  because  the  madilnery  wfaldi 
the  testatrix  provided  for  a  division  ot  the 
property  among  them  turns  out  to  be  inef- 
fective. 

Tbe  said  dass  of  grandchildren  are  entitled 
under  the  doctrine  of  reconversion  upon  the 
death  of  the  last  son  to  say  to  the  trustee 
that  they  will  take  the  property  as  real  es- 
tate and  waive  the  sale  altogether.  Cham- 
bers v.  Preston,  137  Tenn.  324,  193  S.  W. 
109.  Ann.  Oas.  1918B,  428;  Wayne  v.  Fouts, 
108  Tenn.  146,  C5  S.  W.  471.  This  question 
has  been  before  the  English  courts  fteqnent- 
ly  of  late  years. 

In  Goodler  v.  Johnson,  18  Ch.  D.  441,  a  trust 
for  sale  was  bad  because  not  Umlted  to  take 
effect  in  the  time  allowed  by  the  rule  against 
perpetuities.  In  disposing  of  the  case  Sir 
6ea  Jeasel  said: 

"Bnt  there  is  a  trust  of  the  property  and  tbe 
rents  and  profits  thereof  until  sale,  for  the  per- 
sons to  whom  the  proceeds  of  sale  are  be- 
queathed, and  if  the  trust  for  sale  is  bad,  stUl 
that  trust  is  good  and  will  carry  the  property 
to  them." 

In  Re  Daveron  (1883)  3  Oh.  421,  a  testator 
devised  a  freehold  estate  to  trustees  subject 
to  a  lease  which  had  49  years  to  run.  The 
trustees  were  to  pay  the  rent  as  long  as  the 
lease  ran  to  certain  persons,  and  upon  the 
expiration  of  the  lease  the  property  was  to 
be  sold  and  the  proceeds  were  to  be  divided 
among  other  named  persons,  who  could  be 
ascertained  within  the  Umits  of  tbe  perpetu- 
ity rule.  In  dii^)08lng  of  this  case,  Chltty,  J., 
said: 

"Now  comes  the  question  whether  I  can  pve 
effect  to  the  testator's  intention,  seeing  that 
he  has  directed  a  sale,  and  his  directions  as  to 
the  sale  are  invalid.  It  is  plain  that  the  trust 
to  sell  and  pay  the  proceeds  to  A.  (a  named 
person)  confers  an  equity  on  A,  and  gives  him 
the  whole  beneficial  title  which  the  testator  is 
entitled  to  in  fee  simple.   In  equity  A.  is  the 
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beneficial  owner,  and  A.  can  come  to  the  trus- 
tees and  say,  'I  desire  you  not  to  sell,  but  to 
convey  the  estate  to  me.'  About  that  there  is 
no  question.  It  is  equally  plain  that  if  there 
is  a  direction  to  sell  and  to  pay  the  proceeds  in 
shares  to  A.,  B.,  and  O.,  then  A.,  B.,  and  C. 
are  regarded,  in  equity,  also  as  the  owners  of 
the  estate.  They  can,  by  the  doctrine  of  elec- 
tion, prevent  any  sale  taking  place,  and,  if  they 
all  express  their  intention,  the  trustee  could 
lawful^  convey  the  estate  to  them  in  the  shares 
in  which  they  are  entitied  to  the  purchase  mon- 
ey. The  difference  between  the  cases  I  have 
put  of  the  proceeds  going  to  one  person  or  the 
proceeds  going  to  several  consists  in  this: 
That  where  there  are  several  they  must  all 
concur  to  stop  the  sale.  I  mention  these  points 
to  show  how  equity  regards  the  substance  of 
the  matter  and  considers  those  beneficially  en- 
titied to  the  purchase  money  as  entitied  to  the 
estate  itself." 

It  was  hAA  that  the  ultimate  benefldaileB 
named  In  the  will  were  entitied  to  take  the 
property  as  real  estate. 

A  ccmcluslon  exactly  similar  was  readied 
In  Re  Appleby  (1903)  1  Ch.  665,  on  the  author 
ity  of  the  previous  cases.  This  case  decided 
by  Byrne,  J.,  and  on  appeal  his  decision  was 
afflrmed  by  the  Court  ot  Appeal.  It  was  shown 
in  this  case  that  It  made  no  difference  that 
the  rents  of  the  property,  prior  to  the  time 
of  ftw  sale  directed,  wait  to  parties  other 
tlian  the  ultimate  beneflciarles  of  the  pro- 
ceeds of  flie  sale.  The  court  found  there 
was  a  clear  intention  in  the  will  to  benefit 
particular  persons,  ascertainable  within  the 
liifflts  of  the  rule,  but  the  sale  directed  was 
too  remote,  saying: 

"That  being  the  intention  of  the  wiH,  there  is 
simply  the  failure  of  a  piece  of  machinery, 
wbich,  if  it  had  been  effectual,  might  have  en- 
abled them  to  take  it  in  different  shape.  As  it 
is,  the  intention  stands,  it  is  unaffected  by  the 
failure  of  the  power  of  sale,  and  the  persons 
entitied  to  it  take  it  in  the  fonn,  in  which  it  now 
is,  without  going  through  the  process  of  a  sale." 

A  like  conclusion  was  reached  in  Goodier' 
V.  Edmonds  (1S9.3)  3  Ch.  466.  This  was  the 
same  will  that  was  construed  in  Goodier  v. 
Johnson,  supra. 

So  under  these  authorities  we  think  that 
the  grandchildren  Uvlng  at  the  death  of  the 
last  of  the  sons  of  testatrix  are  entitied  to 
the  real  estate,  subject  to  the  trusts  hereto- 
fore mentioned.  The  trust  for  sale  is  bad, 
but  the  said  grandchildren  are  entitied  to 
take  this  real  estate  as  real  estate  at  the 
time  mentioned. 

We  have  considered  the  various  authorities 
relied  on  by  counsel  for  the  complainant.  Lack 
of  space,  however,  prevents  a  detailed  discus- 
sion of  them.  We  think  the  will  before  ua 
does  not  offend  against  the  perpetuity  rule, 
and  that  the  said  will  is  accordingly  valid. 
In  so  far  as  the  cases  referred  to  by  com- 
plainant conflict  with  the  foregoing,  we  are 
unwilling  to  follow  them.  Local  statutes 
are  responsible  tor  most  of  such  conflict 
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The  common  law  prevails  In  Tennessee,  and 
we  b^eve  is  correctiy  applied  herein. 

[12]  At  the  concln8i<m  of  item  4  of  the 
will  is  the  following: 

"I  further  direct  that  while  said  rent  period 
is  running  that  if  any  one  or  more  of  my  grand- 
children shall  die,  the  remaining  grandchildren 
shall  receive  all  of  said  rents  and  profits." 

We  should  observe  tliat  we  think  this  lim- 
itation only  refers  to  the  Immediate  devise 
of  the  "remaining  property"  contained  In 
item  4  to  that  class  of  grandchildren  living 
at  the  death  of  the  testatrix.  This  devise 
is  necessarily  to  a  diminishing  class,  by  force 
of  the  language  used.  "Remaining  grand- 
children" could  not  include  granddilldren, 
who  came  into  being  after  the  death  of  tes- 
tatrix, who  might  be  included  in  the  classes ' 
designated  in  Item  2  and  Item  3. 

If  we  construed  "remaining  grandchildren" 
in  this  item  to  mean  all  the  grandchlldreir 
of  all  classes  who  remained  after  the  death 
of  any  one  who  died  at  any  time  while  the 
rent  period  was  running,  it  would  result  In 
a  disposition  of  the  rents  not  contemplated 
by  testatrix,  and  confuse  the  three  classes  of 
grandchildren,  whlCh  classes  have  been  care- 
fully kept  sei)arate  in  separate  items  of  the 
will.  So  we  think  the  limitation  not  a  gen- 
eral limitation  applicable  to  the  gifts  to  the 
three  classes  of  grandchildren,  but  that  It 
only  applies  to  the  gift  to  .the  class  living 
at  testatrix's  death. 

There  are  no  limitations  on  the  remainder 
of  the  terms,  vesting  in  the  classes  of  grand- 
children created  in  items  2  and  3,  after  the 
deaths  of  the  prior  talkers  of  said  terms.  We 
could  not  transpose  the  limitation  of  item  4 
above  quoted,  and  apply  it  separately  to  the 
estates  granted  in  items  2  and  3,  when  clear- 
ly its  scope  was  intended  to  be  confined 
to  the  item  in  which  it  appeared. 

Modified  as  herein  indicated,  the  decree 
of  the  Court  of  Civil  Appeals  is  affirmed.  We 
think  the  complainant  has  done  the  estate 
a  service  In  procuring  a  constmcticm  of  this 
will,  and  costs  are  taxed  to  the  executor. 

On  Petition  to  Rehear. 

Upon  reconsideration  we  are  satisfied  that 
we  properly  confined  the  limitation  contained 
in  the  last  paragraph  of  Item  4  to  the  pr(9- 
erty  devised  in  that  item. 

We  cannot  give  the  force  to  the  third  sen- 
tence in  item  4  that  counsel  insists  upon.  In 
this  sentence,  reading  it  literally,  it  is  said 
that  the  rents  in  the  second  item  and  tbcf- 
rents  in  the  third  item  after  the  death  of 
the  life  tenants  "sliall  be  divided  as  pro- 
vided in  this  item  4."  If  we  divided  them 
as  rents  tu  item  4  are  divided,  it  would  be 
amon:?  the  class  of  grandchildren  living  at 
the  death  of  testatrix.  It  Is  obvious  from  the 
entire  will  that  the  testatrix  liad  no  such  in- 
tention as  this. 
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[13]  The  remainder  Interests  In  the  rents 
aft»  the  death  of  the  life  tenants  are  dear- 
ly given  to  the  grandchildren  living  at  the 
respective  tiipes  of  such  deaths  for  the  rest 
of  the  ferm  in  Items  2  and  3.  The  presump- 
tion is  always  in  fbvor  of  the  legatee  or  dev- 
isee, and  the  law  favors  the  vesting  of  es- 
tates. Bearing  in  mind  these  rules,  we  would 
not  be  justifled  in  holding  that  the  dubious 
language  of  item  4  imposed  a  limitation  upon 
the  estates  vested  in  items  2  and  3. 

The  reference  to  the  doctrine  of  reconver- 
sion in  our  opinion,  borrowed  from  the  Eng- 
lish cases,  was  by  way  of  analogy.  Strictly 
speaking,  since  the  provision  for  conversion 
contained  in  the  will  is  void,  there  is  no 
necessity  for  a  reconversion,  and  the  proper- 
ty  all  the  while  retains  its  character  as  real 
estate;  The  parties  merely  take  when  their 
beneficial  interest  accrues,  as  they  might  In 
case  of  a  reconversion. 

The  reference  in  the  petition  to  rehear  to 
the  statute  of  uses  doubtless  arises  from  a 
misconception  of  our  (pinion,  which  adverse 
counsel  apparently  shared.  We  do  not  ese- 
ente  any  of  the  trusts.  We  hold  the  trust 
for  payment  of  rents  good.  Only  the  trust 
for  sale  is  bad.  This  has  been  more  clearly 
brought  out  in  a  decree  prepared  by  the 
court  and  entered  in  the  case. 

We  see  no  possible  way  to  Justify  the  con- 
tention that  the  court  attempted  to  apply 
the  doctrine  of  «y  pres.  This  is  not  a  chari- 
table trust,  and  we  undertook  to  .carry  out 
the  wishes  of  the  testatrix  exactly.  Instead 
of  approximating  her  desires. 

Let  the  petition  to  rehear  be  overruled. 


WILLIAMSON    COUNTY   v.    FRANKLIN    & 
SPRING  HILL  TURNPIKE  CO. 

(Supreme  Oonrt  of  Tennessee.    March  Id, 
1921.) 

1.  Eminent  domain  <s=948— Privileges  secured 
by  corporate  charter  may  be  condemned; 
"property." 

Although  a  corporate  charter  is  a  contract 
and  protected  by  the  federal  Constitution,  yet 
the  rights  and  privileges  secured  by  it  are 
property,  and,  like  all  other  property,  are  sub- 
ject to  the  eminent  domain  power  of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrases,  First  and  Second  Series,  Prop- 
erty.] 

2.  Statutes  «=»  1 23  (4)— Provision  for  revenue 
for  use  In  road  building,  etc.,  held  Included 
In  title  of  aot. 

As  the  caption  of  Pub.  Acts  1917,  c.  74, 
after  providing  revenue  for  use  in  road  build- 
ing in  Tennessee  in  connection  with  the  Secre- 
tary of  Agriculture  and  in  conformity  to  Act 


Cong.  July  11, 1016  (U.  8.  Comp.  St  If  7477*- 
74771),  expressly  declares  that  it  was  to  pro- 
vide means  and  instrumentalities  for  carrrint 
out  the  work  of  road  building  as  contemplated 
by  the  act  of  Congress,  such  act  is  not  opeo  te 
attack  on  the  ground  tliat  it  violates  Const  ! 
art.  2,  I  17,  as  embracing  a  subject  not  ex- 
pressed in  its  title,  on  the  theory  that  tlie  act 
is  by  its  caption  a  revenue  act,  while  purport- 
ing in  its  l>ody  to  confer  powers  of  eminent 
domain;  the  general  purpose  of  the  act  being 
to  provide  means  to  co-operate  with  the  fed- 
eral government  in  road  building. 

3.  Highways  9=3 1 22— Aot  providing  means  t« 
co-operate  with  federal  governfflait  ia  high- 
way building  held  not  repealed. 

Pub.  Acts  1917,  c.  74,  providing  for  revenne 
and  means  to  co-operate  with  the  federal  gor- 
emment  in  highway  building,  was  not  repealed 
by  Pub.  Acts  1919,  c.  149,  the  eaiiier  act  U7- 
ing  an  ad  valorem  tax  to  raise  funds  for  high- 
way building,  while  the  latter  lays  a  privilege 
or  license  tax  on  automobiles,  and  further  de- 
clares, in  section  25,  that  nothing  shall  bt 
construed  to  conflict  with  Pub.  Acts  1917.  c. 
74. 

4.  Eminent  domain  «=>9— Power  of  eennty 
must  be  determined  from  eoBsideratlon  of 
acts  In  pari  materia. 

As  the  Federal  Aid  Aet  (Pub.  Acta  1917. 
c.  74),  providing  that  the  state  highway  de- 
partment in  its  own  name  or  in  the  name  of 
county  may  condemn  ail  necessary  rights  of 
way,  was  supplemented  by  Pub.  Acts  1917,  c. 
114,  passed  in  the  same  session,  declaring  Uiat 
the  county  court  might  condemn  any  tiyn- 
pikes,  the  two  acts,  which  are  in  pari  materia, 
must  be  construed  together  in  determining  tbi* 
power  of  the  county  to  condemn  a  tnmpik<' 
for  a  link  in  the  state  and  national  highway. 

5.  Eminent  domain  «=>7l— If  provision  la  matt 
for  oompansatlon  Impartially  assessed,  eon- 
stltational  guaranty  Is  met. 

If  provision  is  made  by  condemnation  laws 
whereby  a  party  can  obtain  compensation,  and 
an  impartial  tribunal  is  t)rovided  for  assessing, 
the  provisions  of  the  Constitution  forbidding 
the  taking  of  property  without  compensation 
are  sufficiently  met. 

6.  Eminent  domain  «=»48— Statute  held  to 
make  sufflolent  provision  for  eondeaMtien 
of  franchise  of  turnpike  company. 

•  Pub.  Acts  1917,  c.  74,  known  as  the  Fed- 
eral Aid  Act,  and  the  supplemental  act  (Pub. 
Acts  1917,  c.  114),  providing  for  condemna- 
tion of  turnpikes,  sufficiently  provide  for  the 
condemnation  of  the  franchises  and  incorpo- 
real rights  of  turnpike  companies,  although  the 
procedure  is  regulated  by  Thomp.  Shan.  Code, 
§  1844,  et  seq.,  which  make  no  special  provi- 
sion for  awarding  of  damages  for  incorporeal 
property,  for  an  impartial  tribunal  is  prodded 
for  assessing  the  compensation,  though  the  ele- 
ments of  compensation  are  specified;  the  de- 
termination of  the  value  of  such  francliises. 
etc.,  being  questions  for  the  court  disposing  of 
the  condemnation  case. 
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7.  Eminent  domain  «=347( I)— Property  dedi- 
cated to  a  pnblle  use  cannot  be  taken  nniecs 

'  power  Is  conferred  expressly  or  by  neces- 
sary Implication. 
Where  property  has  been  dedicated  to  a 
public  use,  it  cannot  be  taken  for  another  and 
inconsistent  nse  unless  the  power  so  to  take 
ia  conferred  expressly  or  by  necessary  implica- 
tion. 

8.  Eminent  domain  «=347( I)— Property  of 
tnmpike  company  held  subject  to  condemna- 
tion for  state  and  national  highway. 

Although  property  dedicated  to  a  public 
use  cannot  be  taken  for  another  and  inconsist- 
ent use  unlees  the  power  is  conferred  express- 
ly or  by  necessary  implication,  the  physical 
property  as  well  as  the  franchises  of  turn- 
pike company  may  be  condemned  under  Pub. 
Acta  1917,  cc.  74  and  114,  the  first  providing 
means  for  acceptance  of  federal  aid  for  high- 
ways, and  tbe  latter  expressly  aathorising  the 
condemnation  «f  tompikes. 

9.  Eminent  domain  €=371— Sufficient  provision 
held  made  for  compensation  for  property  of 
turnpike  company. 

The  Federal  Aid  Act,  Pub.  Acts  1917,  c 
74,  providing,  in  section  R,  that  all  judgments 
and  other  expenses  incurred  in  condemnation 
proceedings  shall  be  paid  ont  of  the  general 
fund  of  tbe  county,  and  Pub.  Acts  1919,  c. 
l49,  f  9,  pledging  tbe  general  funds  of  the 
county  as  compensation  in  condemnution  suits 
for  highway  purposes,  make  adequate  provi- 
sion for  compensation  under  Const,  art.  1,  § 
21,  and  where  the  property  of  a  turnpike  was 
sought  to  be  condemned,  the  project  cannot 
be  defeated  on  the  ground  that  no  provision 
was  made  for  ascertaining  and  paying  tbe  com- 
|)en8ation  provided  for  before  entry  on  the 
.property. 

10.  Eminent  domain  «S947(I)— Tnrnpllce  oom- 
pany  cannot  defeat  oondemnatlon;  of  Its 
property  because  It  ww  not  speeillotlly 
named  In  statute. 

Aa  Pub.  Acts  1917^  c.  74,  supplemented  by 
chapter  114,  authorizes  the  condemnation  of 
turnpikes  as  links  in  the  state  and  national 
highway,  a  turnpike  company  whose  property 
a  county  sought  to  condemn  cannot  defeat  con- 
demnation on  the  ground  that  it  was  not  spe- 
cifically and  eo  nomine  referred  to  in  the  acts, 
for,  as  tbe  acts  provide  for  condemnation  of 
property  theretofore  devoted  to  a  public  use, 
they  did  not  have  to  specify  such  property, 
but  might  delegate -to  a  public  agency  as  a 
county  the  right  to  select. 

11.  Emlneat  domain  ®=>t9i  (2)— Petition  held 
to  show  necessity  for  taking  turnpilte  aa 
link  in  a  state  and  national  highway. 

As  Pub.  Acts  1017,  c.  74,  supplemented  by 
chapter  114,  authorized  county  courts,  etc.,  to 
condemn  turnpikes  for  state  and  national  high- 
way, petition  In  a  suit  by  a  county  that  the 
state  highway  department  had  selected  a  turn- 
pike as  a  link  in  a  state  and  national  highway 
held  sufficient  to  show  the  necessity  for  con- 
demnation. 


12.  Eminent  domain  «s>67— Determination  af 
■eoessity  of  taking  Is  not  for  the  oourte. 

In  the  absence  of  a  dear  and  palpalke 
abuse  of  power,  the  question  of  tbe  propriety 
of  condemnation  of  property  for  public  pur- 
pose  is  not  for  the  courts,  bat  for  the  Legie- 
lature. 

An>eal  from  Circuit  Goart,  Williamson 
County;  J.  0.  Hobbs,  Judge. 

Petition  by  Williamson  County  against  th^ 
Franklin  &  Spring  Hill  Turnpike  Company 
for  condemnation,  rrom  a  judgment  sus- 
taining a  demurrer  to  its  petition,  petitioner 
appeals.  Reversed  and  remanded,  with  dlreo* 
ttons  to  overrule  tbe  demurrer. 

J.  C.  Eggleston  and  W.  3.  Smith,  both  of 
Franklin,  C.  P.  Hatcher,  of  Columbia,  and 
F.  M.  Thompson,  Atty.  Gen.,  for  appellant. 

K.  H.  Crockett  and  T.  P.  Henderson,  both 
of  Franklin,  and  W.  B.  Lamb,  of  Fayetteville^ 
for  appellee. 

E.  J.  SMITH,  Special  Judge.    On  the  12tb 
day  of  August,  1919,  Williamson  county  filed 
a  petition  in  the  circuit  court  of  that  coun- 
ty seeking  to  condemn  and  appropriate  the 
Franklin  &  Spring  Hil)  Turnpike  Company, 
together  with  its  easements,  right  of  way, 
roadbed  privileges,  franchises,  and  property, 
to  the  end  that  the.  same  from  Franklin, 
Tenn.,  to  the  Maury  county  line  might  form 
and  constitute  a  part  of  a  state  and  national 
highway,  to  be  known  as  the  "Jackson  Higli- 
way."    The  petition  alleged  that  the  defend- 
ant below  owned  a  turnpike  in  Williamson 
county,  Tenn.,  from  tbe  corporate  limits  of 
the  town  of  Franklin,  extending  in  a  south- 
erly direction  to  the  county  line  between  Wil- 
liamson county  and  Maury  county,  and  that 
it  had  located  and  erected  on  its  said  road 
three  tollgates  at  which  tolls  were  exacted 
and  collected  from  the  travellag  public  pass- 
ing over  said  road  and  through  said  tollgates. 
Tbe  petition  further  alleged  that  the  State 
Highway  Department  of  the  state  of  Tennes- 
see in  its  official  capacity  had  selected  and 
adopted    the    right    of    way    and    roadbed 
throughout  its  entire  length  and  width  to 
form  and  constitute  a  part  of  a  state  high- 
way now  being  constructed  through  the  state 
of  Tennessee  by  said  State  Highway  Depart- 
ment with  the  aid  of  the  federal  government 
and  the  counties  through  which  said  highway 
runs. 

The  defendant  below  demurred  to  the  pe- 
tition and  assigned  eleven  grounds  of  de- 
murrer. The  demurrer  was  first  overruled 
by  the  circuit  Judge,  but  on  a  reconsideration 
of  his  former  action  he  sustained  the  same, 
particularly  the  second  ground  thereof,  and 
held  as  follows: 

"There  is  no  valid  and  effective  legislation 
and  no  law  authorizing  the  taking  of  the  fran- 
chises,    rights,     privileges,     and     incorporeal 
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propfcrties  of  private  oorporationi  for  public 
aqes,  because  no  proTislons  are  made  in  any 
of  the  Btatntes  on  this  subject  for  compensa- 
tion and  for  ascertaining  the  Talne  of  this 
class  of  property,  and,  in  the  absence  of  these 
proTisions,  such  taking  is  in  contravention  of 
(the  provisions  of  the  Constitution  of  the  state 
of  Tennessee  and  the  United  States  with  ref- 
erence to  the  taMng  of  private  property  for 
public  uses." 

~  As  above  stated,  while  eleven  grounds  were 
assigned  in  the  denrarrer,  ttae  critical  and 
determinative  question  herein  Involved  Is 
presented  in  the  above-quoted  excerpt  of  the 
Judgment  of  the  court  below.  From  the  ac- 
tion of  ttae  court  In  so  sustaining  the  donnr- 
rer  of  the  turnpike  company,  Williamson 
county  has  appealed  to  this  court  and  has 
here  assigned  errors. 

[1]  It  is  first  insisted  that,  as  the  charter 
of  the  turnpike  company  was  granted  prior 
to  the  Constitution  of  1870,  it  constitutes  a 
contract,  the  obligation  of  which  would  be 
Impaired  by  the  taking  of  Its  property  for 
the  pprpooes  specified  in  the  petition.  This 
contentioin  is  wholly  without  merit,  as  it  is 
everywhere  settled  that,  although  a  corpo- 
rate charter  Is  a  contract  and  protected  by 
the  Constitution  of  the  United  States,  yet 
the  rights  and  privileges  secured  by  It  are 
property,  and,  like  all  .other  property  are  sub- 
ject to  the  eminent  domain  power  of  the 
state.  West  River  Bridge  Co.  v.  Dix,  6  How. 
607,  12  U  £d.  635;  Red  River  Bridge  Co.  t. 
Clarksvllle,  1  Bneed,  ITB,  60  Am.  Dec.  143. 

[2]  The  tnmpike  company  next  contends 
that  chapter  74,  Acts  of  1917,  violates  article 
2,  I  17,  of  the  Constitution  of  Tennessee, 
which  provides  that — 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title." 

This  Insistence  Is  to  the  effect  that  chapter 
74,  Acts  of  1917,  Is  by  its  caption  a  revenue 
act,  while  it  purports  in  its  body  to  confer 
the  power  of  eminent  domain. 

Counsel  for  the  turnpike  company  seeming- 
ly overlooked  the  fact  that  the  caption  of 
this  act,  after  providing  revenue  for  use  In 
road  building  in  Tennessee  by  the  State 
Highway  Department,  in  conjunction  with 
the  Secretary  of  Agriculture  of  the  United 
States  and  in  conformity  to  an  act  of  Con- 
gress approved  July  11,  1918  (U.  S.  Comp. 
8t  §S  7477a-74771),  e^ressly  provides: 

"And  to  provide  the  means  and  instrumen- 
talities for  laying  out  and  carrying  on  the 
work  of  road  building  in  this  state,  as  contem- 
plated by  said  federal  statute." 

In  Coal,  IrcHi  &  Railroad  Co.  y.  Flume  & 
Transportation  Co.,  128  Tenn.  277,  287-290, 
160  S.  W.  622,  It  was  held  that  a  statute  en- 
titled "An  act  to  provide  for  the  organiza- 
tion of  corporations"  had  a  title  sufficiently 
broad  to  embrace  the  grant  of  the  power  of 
eminent  domaliu  | 


Inasmuch  as  the  purpose  of  diapter  74  of 
the  Acts  of  1917  was  to  provide  means  to  co- 
operate with  the  federal  government  in  road 
building,  we  do  not  think  it  can  be  seriously 
insisted  that  the  conference  in  the  body  of 
tlie  act  of  the  power  of  eminent  domain  on 
the  State  Highway  Department  Is  not  ger- 
mane to  the  caption  of  the  act  and  does  not 
fall  fairly  within  the  purview  thereof. 

[8]  The  turnpike  company,  moreover,  in- 
sists that,  conceding  that  chapter  74  of  the 
Acts  of  1917  is  a  valid  act,  whatever  pur- 
ported powers  of  eminent  domain  are  therein 
conferred  are  unavailing  in  the  present  suit, 
because  this  act  has  been  repealed  by  chapter 
149  of  the  Acts  of  1919.  In  answer  to  this 
contention.  It  may  be  observed  that  the  two 
acts  were  treated  as  being  In  existence  by 
the  opinion  of  this  court  In  the  case  of  State 
Highway  Department  v.  Mitchell's  Heirs,  142 
Tenn.  58,  216  S.  W.  336,  although  the  opinion 
in  that  case  does  not  reveal  that  any  alleged 
repugnancy  between  the  two  acts  was  as- 
serted. Moreover,  section  26  of  dutpter  148 
of  the  Acts  of  1919  expressly  provides: 

"That  nothing  in  tUs  act  shall  be  construed 
to  conflict  with  the  act  known,  as  'Federal  Aid 
Act,'  and  chapter  74  of  the  Public  Acts  of 
1917,  providing  for  the  co-operation  with  the 
federal  gownment  in  the  construction  of 
roads  and  bridges." 

It  is,  however,  Insisted  that,  despite  this 
legislative  declaration,  chapter  74  of  the  Acts 
of  1917  is  Impliedly  repealed  by  chapter  149, 
Acts  of  1919,  in  that  both  cover  the  same 
subject-matter,  and,  as  the  latter  act  embrac- 
es a  complete  scheme  of  legislation.  It  by 
implication  repeals  the  former  act. 

This  court  at  its  present  term,  in  the  case 
of  Moreau  P.  Estes  v.  Romans  Hailty,  Cleik, 
Davidson  Law  (no  opinion  filed),  has  taken  a 
cofltntry  view  and  held  the  two  acts  were 
not  inconsistent  or  repugnant,  and  that  both 
were  In  fuU  force  and  effect  A  re-examina- 
tion of  this  question  has  convinced  as  of  the 
correctness  of  this  view. 

Chapter  74  of  the  Acts  of  1917  Is  one  lay- 
ing an  ad  valorem  tax  for  the  purpose  of  en- 
abling the  state  of  Tennessee  to  avail  Itself 
of  the  privileges  of  the  act  of  Omigress  of 
July  11,  1916,  while  chapter  149  of  the  Acts 
of  1919  lays  a  privilege  tax  or  license  on  au- 
tomobiles for  the  purpose  of  building  good 
roads  In  the  state.  A  cursory  examination 
of  the  two  acts  will  reveal  that  they  did  not 
have  the  same  purpose  and  object  In  view, 
and,  as  no  Irreconcilable  conflict  or  reimg- 
nancy  exists  between  them,  it  cannot  be  said 
that  the  latter  by  implicsticxi  repealed  the 
former. 

Having  concluded  that  the  property  ot  the 
defendant  company  Is  subject  to  the  exercise 
of  the  right  of  eminent  domain,  and  that 
chapter  74  of  the  Acts  of  1917  Is  not  by  im- 
plication repealed  by  chapter  148  of  the  Acts 
of  1919,  the  next  Inquiry  is  as  to  the  scope 
of  the  power  of  eminent  domain  coof erred  by 
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ettber  of  these  acts,  or  by  any  other  act  In 
I»cui  materia,  so  far  as  authority  to  condemn 
'tbe  property  of  the  tamplke  company  la  coo- 
oerned. 

[4]  For  the  turnpike  Mwapany  it  Is  Insisted 
Uiat,  tmder  sectloB  5  of  chapter  74,  Acts  of 
X917,  no  method  or  manner  Is  prescribed  for 
ascertaining  the  value  of  corporate  franchises 
and  incorporeal  properties,  but  that  the  State 
Xllghway  Department  in  its  own  name  or  In 
tJse  name  of  the  cotmty  la  only  authorized  to 
condemn  all  necessary  rights  of  way,  gravel 
beds,  stone,  or  other  material  necessary  or 
nsefol  in  buUdlng  or  repairing  the  roads  coo- 
templated  by  said  act.  DifTerently  stated, 
trtie  tamplke  cranpany  insists  that  no  provl- 
sioa  is  made  In  chapter  74,  Acts  of  1917,  for 
oond«nnlng  the  ftanchlses,  incorporeal  here- 
ditaments, and  other  Incorporeal  properties 
of  the  defendant  in  error,  nils  act  became 
a  law  on  ApeH  3, 1017.  At  the  same  session 
of  the  Legislature  chapter  114,  Acts  of  1917, 
^ras  passed,  which  under  a  suitable  caption 
expressly  provided: 

"And  the  county  conrt  of  any  county  in  the 
■tate  of  Tennessee  may  take  any  turnpike  or 
tampikes  in  said  county,  wliether  owned  or 
operated  by  individuals  or  corporationB." 

By  section  2  of  this  act  It  is  provided: 

"It  being  the  purpose  of  this  act  to  declare 
tbe  superior  right  of  counties  of  this  state  to 
take  public  roads  and  turnpikes  for  their  use. 
after  paying  reasonable  compensation  there- 
for, the  same  to  be  ascertained  as  provided  by 
I«w." 

This  latter  act  became  effective  April  5, 
1917. 

It  is  worthy  of  observation  that  the  Fed- 
eral State  Aid  ttoad  Act  (39  Statutes  at 
Large,  p.  355  [U.  S.  Comp.  St  {  7477a]),  as  an 
essential  condition  of  extending  federal  aid 
to  the  various  states  in  road  building,  ex- 
pressly provided: 

"That  all  roads  constructed  under  tbe  pro- 
Tiaions  of  this  act  sliall  be  free  from  tolls  of 
all  kinds." 

It  is  very  probable  that  the  Legislature  of 
T^mcssee,  conceiving  that  the  language  used 
in  section  5  of  chapter  74,  Acts  of  1917,  would 
not  extend  to  and  embrace  a  turnpike  or  toll 
company,  and  that  in  tbe  event  the  federal 
authorities  selected  such  a  company  as  a  link 
In  a  national  highway,  the  state  would  be  pre- 
cluded from  receiving  federal  aid  for  such  a 
highway,  determined  to  pass  chapter  114  of 
tbe  Acts  of  1917  so  as  to  obviate  and  remove 
any  snch  possible  obstacle  to  road  construc- 
tion or  development  under  the  federal  act 
Whatever  motives  may  have  prompted  the 
Legislature  of  Tennessee  in  passing  this  last- 
named  act  It  is  not  our  province  to  Inquire, 
but  it  is  our  duty  to  construe  the  act  as 
writtm.  .  The  ctmdusion,  however,  is  inescap- 
able that  diapter  114,  Acts  of  1917,  must  be 
cmstmed  aa  being  in  pari  matetla  with  chap- 


tar  74,  Acts  of  1917,  which  we  have  hereto- 
fore held  was  not  impliedly  repealed  by  chap- 
ter 149,  Acts  of  1919,  and  tiierefore  the  extent 
of  the  power  of  eminoit  domain  conferred  ou 
the  county  must  be  determined  from  a  con- 
8iderati<m  of  these  two  acts. 

It  is  conceded  by  the  turnpike  oompanj 
that  this  power  of  eminent  domain  must  b«i 
exercised  with  reference  to  the  established 
mode  of  procedure  in  such  cases  existing  ati 
the  time;  that  is  to  say,  under  section  1844, 
et  seq.,  Thompson's  Shannon's  CX>de.  Thla 
concession  Is  comp^ed  by  previous  cases  de- 
cided by  this  court  notably  Railroad  v.  Mem- 
phis, 126  Tenn.  267,  148  S.  W.  662,  41  L.  IL 
A.  (N.  S.)  S28,  Ann.  Gas.  19i3B,  163,  and  State 
Highway  Department  v.  MitcheU's  Heirs,  142 
Teon.  58,  216  S.  W.  836. 

[5, 1]  Tbe  turnpike  company,  however,  in- 
sists that  chapter  114,  Acts  of  1917,  enables 
the  county  only  to  condemn  a  turnpike,  and 
does  not  provide  for  the  condemnation  of 
the  franchises  or  other  Inoorjiwreal  properties 
of  such  a  company.  We  are  of  the  opinion 
that  in  view  of  the  reasons  wliich  occasioned 
the  oiactment  of  chapter  114  of  the  Acts  of 
1917,  as  well  as  in  consideratlm  of  its  iduase- 
ology,  such  a  cootenti(«  is  extremely  atten- 
uated. 

For  years  it  has  been  a  matter  of  c(Mnmon 
knowledge  that  a  turnpike  was  a  quasi  pub- 
lic corporation  endowed  with  frandiises  be- 
stowed by  the  state,  such  as  the  right  to  take 
tolls  from  the  traveling  public,  and,  of  course, 
these  francttlses  were  as  much  dements  of 
property  as  was  the  easement  which  the  turn- 
pike had  in  the  land.  When,  therefore, 
the  General  Assembly  by  the  passage  of 
chapter  114,  Acts  of  1917,  provided  for  the 
oondemnatlcm  by  counties  of  turnpikes,  it 
Inevitably  meant  that  all  property  belonging 
to  the  turnpike,  Indudlng  its  franchises  and 
other  property  rights,  should  be  as  mudt  sub- 
ject to  oond^nnatlon  as  the  physical  easemait 
owned  by  such  a  company.  Tbe  tumpUce 
company,  however,  insists  that  as  the  mode 
of  procedure  for  condemning  turnpikes  pro- 
vides that  compensation  shall  be  paid  in  such 
condemnation  suits,  "as  provided  by  law," 
there  Is  no  law  making-  provision  for  sudi 
compensation,  and  that  sectlOQ  1844  et  seq., 
Thompson's  Shannon's  Code,  provides  only 
for  the  payment  of  damages  for  tbe  compen- 
sation of  real  estate,  and  that  consequently 
no  provision  la  made  for  paying  compensa- 
tion for  the  condemnation  of  franchises  or 
other  incorporeal  property. 

While  it  is  true  that  as  the  statutes  have 
not  otherwise  provided,  reference  must  be 
made  to  section  1844  et  seq.,  Thompson's 
Shannon's  Code,  for  tbe  mode  of  procedure 
to  be  used  and  employed  in  condemning  turn- 
pikes by  counties,  we  do  not  think  It  follows 
that  because  these  sections  of  the  Code  pro- 
vide for  payment  of  damages  for  real  estate, 
the  scope  of  chapter  114,  Acta  of  1917,  must 
be  accordingly  limited. 
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It  bas  been  beretofore  stated  tbat  tbe  word 
"turnpike,"  as  used  In  chapter  114,  Acts  of 
1917,  Included  all  the  prop^ty,  tangible  and 
Intangible,  attaching  to  such  turnpikes,  and 
that,  In  the  absence  of  special  provision  be- 
ing made  to  the  ccmtrary,  section  1844  et  seq., 
Thompson's  Shannon's  Code,  would  perforce 
have  to  be  resorted  to  for  ascertaining  and 
determining  the  mode  of  procedure  by  which 
such  compensation  could  be  guaranteed  and 
secured. 

The  turnpike  company  se^ningly  insists 
that,  because  cbapter  114,  Acts  of  1917,  does 
not  specifically  state  tbe  elements  of  value 
entering  into  the.  legal  c(xicept  of  the  word 
"turnpike,"  and  does  not  expressly  provide 
oompensatlcm  for  eac}i  of  such  items,  it  is 
unconstitutional  and  void,  or  at  least  nothing 
more  is  provided  for  than  the  value  of  the 
real  estate  of  a  turnpike  under  section  1844 
et  seq.,  Thompson's  Shannon's  Code.  For  the 
reasons  above  stated,  we  are  unable  to  con- 
cur In  this  view,  and  are  of  the  opinion  that 
diapter  114,  Acts  of  1917,  is  to  be  read  in 
conjunction  with  section  1844  et  seq.  of  the 
Code  only  in  so  far  as  the  mode  of  procedure 
therein  pointed  out  Is  to  be  f(Mowed  In  suits 
seeking  to  condemn  ttunpikes. 

It  is  established  law  that,  if  provision  la 
made  by  which  a  party  can  obtain  compensa- 
tion, and  an  impartial  tribunal  is  provided 
for  assessing  it,  the  requirements  of  tbe  con- 
stitution are  met.  Cooley's  Constitutional 
Limitations,  p.  692. 

in  Railroad  v.  Monpbls,  126  Tom.  267,  148 
S.  W.  662,  41  L.  R.  A.  (N.  S.)  828,  Ann.  Caa. 
1913E,  153,  following  a  long  line  of  prece- 
dents. It  was  held  that  whether  the  taking  Is 
for  a  public  use,  and  whether  the  statute 
authorizing  the  taking  for  such  a  use  pro- 
vides a  suflSdent  and  adequate  procedure  for 
the  ascertainmoit  of  the  fair  value  of  the 
property  to  be  taken,  and  payment  in  cash 
or  sufficient  security,  are  Judicial  questions 
confided  to  the  courts;  but  all  other  incidents 
of  the  taking  are  political  questions  for  tbe 
determination  of  the  sovereign,  and  not  Judi- 
cial questions  for  tbe  determination  of  the 
courts.  It  was  not  essential,  therefore,  tbat 
in  providing  for  the  condemnation  of  turn- 
pikes by  counties  the  Legislature  should  have 
prescribed  each  element  of  property,  cor- 
poreal and  incorporeal,  entering  Into  and 
constituting  the  property  of  a  turnpike.  If 
compensation  is  provided  for,  and  a  tribunal 
is  erected  by  resort  to  which  compensation 
can  be  secured,  the  constitutional  require- 
ment, so  far  as  the  Legislature  is  concerned 
in  exorcising  the  right  of  eminent  domain, 
is  satisfied,  but  what  such  compensation  shall 
be  and  what  elements  of  property  shall  be 
taken  into  consideration  in  fixing  compen- 
sation are  essontially  Judicial  questions.  We 
understand  all  of  the  authorities  so  to  hold. 
It  therefore  follows  that,  construing  chapter 
74,  Acts  of  1917,  and  chapter  114,  Acts  of 
1917,  as  being  in  pari  materia,  power  and  au- 


thority were  conferred  on  WIUiamooD  county 
to  exercise  tbe  right  of  eminent  domain  un- 
der sectlm  S  of  chapter  74,  Acts  of  1917,  and 
that  the  determination  of  what  value  the 
franchises  and  otber  incorporeal  properties, 
if  any,  of  the  turnpike  company  are  will  be 
questions  to  be  determined  by  the  court  trying 
tbe  case. 

[7,  II  The  turnpike  ocMnpany,  however,  in- 
sists tbat,  even  if  these  acts  eoater  the  right 
of  eminent  domain  mi  the  various  counties 
of  the  state,  nevertheless  Its  property  is  not 
subject  to  condemnation,  and  in  support  of 
this  contention  it  dtes  the  familiar  principle 
of  law  that,  where  pr<H)erty  bas  been  dedicat- 
ed to  a  public  use,  it  cannot  be  taken  for  an- 
other and  Inconsistent  use,  unless  the  power 
so  to  take  it  is  conferred  expressly  or  by 
necessary  impllcatioii. 

rnie  legal  principle  involved  Is  elanattary 
and  must  be  conceded.  Railroad  t.  Mayor 
and  Aldermen  of  Union  City,  137  Ttenn.  491, 
194  S.  W.  572 ;  2  ^Idiola  on  Eminent  Domain, 
i  361,  p.  1001,  and  cases  there  cited. 

Having  held  that  chapter  114,  Acts  of  1917. 
authorizes  counties  to  condemn  turnpikes  as 
quasi  public  corporations,  it  inevitably  re- 
sults that  the  above-cited  principle  of  law 
cannot  stasd  in  the  way  of  the  county's  as- 
sertion of  its  authority  in  the  case  at  bar. 
We  are  therefore  of  the  opinion  that  under 
the  various  acts  of  Tennessee  above  referred 
to,  Williamson  oqanty,  acting,  as  the  petitioD 
shows  it  was,  at  the  directioD  of  tbe  Stale 
Highway  Department,  in  Instituting  this  con- 
demnation proceeding^  was  authorized  to 
condenm  all  of  the  easements,  roadbed,  fran- 
chises, and  other  properties  of  the  FrankUn 
&  Spring  Bill  Turnpike  Company. 

[9]  The  turnpike  company  makes  tbe  in- 
sistence that  no  provision  is  made  for  ascer- 
taining and  paying  to  it  tbe  compensation 
to  which  it  is  entitled  for  the  taking  of  Its 
properties  under  tbe  exercise  of  tbe  right  of 
eminent  domain. 

Having  held  that  the  acts  heretofore  con- 
sidered authorize  the  condemnation  of  all  of 
its  properties,  it  follows  that  under  section 
6,  c.  74,  Acts  of  1017,  proper  provision  is 
made  -for  the  payment  of  compensation  in- 
cident to  such  condemnation.  That  section 
in  part  provides  as  follows: 

"All  Judgments  rendered  and  other  expenses 
necessarily  incurred  in  such  condemnation  pro- 
ceedings shall  be  paid  out  of  the  general  fnndi 
of  the  county,  in  which  the  expenses  are  in- 
curred and  standing  to  the  credit  of  the  trus- 
tee, on  the  warrant  or  voucher  of  the  count; 
judge  or  chairman  drawn  under  the  direction 
of  the  secretary  of  the  department." 

It  bas  been  heretofore  held  by  this  court 
In  State  Highway  Department  v.  Mitchril's 
Helra,  142  Tenn.  58,  216  S.  W.  336,  that, 
where  tbe  general  fimds  of  the  county  of  a 
state  are  subject  to  satisfaction  of  tlie  land- 
owner's claim,  the  Legislature  may  with  pro- 
priety permit  entry  upon  the  property  deslg- 
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nated  wittumt  prepayment  or  bond,  and  tliat 
section  5,  a  74,  Acts  of  1917,  as  well  as  sec- 
tion 9,  c.  149,  Acts  of  1919,  pledging  the  gen- 
eral funds  of  the  county  as  compensatlan  in 
condemnation  suita  for  highway  purposes, 
make  adequate  provision  for  compensation 
under  Const  art  1, 1 21. 

As  above  stated,  wliatever  constituent  ele- 
ments of  property,  as  franchises  or  other  In- 
corporeal property,  may  enter  Into  the  value 
of  tbe  defoidant  turnpike  company,  these 
must  be  compensated  for,  and  indeed  it  Is 
agreed  that  they  will  be. 

Tbe  conclusion  reached  by  this  court  Is 
that  an  act  providing  for  the  condemnation 
of  a  turnpike  as  such  does  not,  in  order  to  be 
constitutional  and  valid,  have  to  prescribe 
in  detaU  each  element  of  property  entering 
into  the  value  of  a  turnpike  as  a  going  con- 
cern, but  in  the  absence  of  sudi  a  declaration 
by  the  Legislature  it  la  the  imx)eratlve  duty 
of  tbe  court  to  see  that  such  compensation 
Is  made  for  every  element  of  value  which  the 
property  sought  to  be  condemned  may  possess. 
Railroad  v.  Memphis,  126  Tenn.  267, 148  S.  W. 
662,  41  L.  R.  A.  (N.  S.)  828,  Ann.  Cas.  1913B, 
153;  Monongahela  Nav.  Co.  v.  TJ.  S.,  148  TJ. 
S.  312,  13  Sup.  Ct.  622,  37  L.  Ed.  463. 

The  fallacy  in  the  argument  of  counsel  for 
defendant  in  error,  in  our  opinion,  consists 
in  assuming  that,  when  the  Legislature  pro- 
vides for  the  condemnation  of  a  quasi  public 
corporation,  as  a  turnpike,  it  must  specify 
In  the  act  of  cdodemnatlon  every  element 
of  value  constituting  the  proper^  of  Budi 
corporatiim,  and  for  its  failure  so  to  do  the 
act  is  unconstitutional  and  void.  This,  we 
are  satisfied,  under  the  authorities,  is  a  mis- 
taken view,  and  no  case  has  been  cited  or 
found  by  us  which  supports  it 

[10]  Again,  the  turnpike  company  contends 
tbat  its  property  cannot  be  condemned  under 
any  of  the  acts  above  referred  to,  because  it 
was  not  specifically  and  eo  nomine  referred  to 
in  such  acts,  and  seemingly  reliance  is  placed 
<m  Railroad  v.  Memphis  and  RaUroad  t. 
Mayor  and  Aldermen  of  Union  City,  supra, 
to  support  this  view. 

Again,  we  think  counsel  is  mistaken  in  his 
assumption.  If  the  act  authorizing  the  power 
of  eminent  domain  provides  for  the  condem- 
nation of  property  theretofore  devoted  to  a 
public  use,  it  does  not  have  to  specffy  such 
property  by  description,  name,  or  other  in- 
dividual characteristic,  but 'may  delegate  to 
a  public  agency  the  right  to  select  such  prop- 
erty, so  devoted  to  a  public  use,  as  in  the 
discretion  of  such  agency  will  tend  to  pro- 
mote and  subserve  the  purposes  of  the  act 

ni]  The  turnpike  company  contends  that 
the  petition  does  not  aver  that  there  is  any 
necessity  for  taking  Its  property,  and  that 
consequently  it  Is  fatally  defective,  as  audi 
averment  is  jur^sdictlonaL 

Section  5,  a  74,  Acts  of  1917,  authorizes  and 
emiMwers  the  State  Highway  Department  to 


designate  the  road  or  roads  to  be  construct- 
ed, repaired,  or  maintained  by  the  use  of  the 
funds  provided  for  by  said  act  and  to  lay 
out  and  to  locate  all  such  roads. 

The  petition  avers  that  the  turnpike  of  the 
defendant  in  error  has  been  selected  by  the 
State  Highway  Department  as  a  link  in  the 
state  and  national  liighway  to  be  known  as 
the  "Jackson  Highway,"  and  that  this  suit 
is  brought  by  the  county  for  the  purpose  of 
securing  this  link  by  condemnation. 

As  the  state  of  Tennessee  has  delegated  to 
the  State  Highway  Department,  in  the  exer- 
cise of  its  discretion,  the  power  to  determine 
what  roads  shall  be  taken  as  parts  of  the 
Jackson  Highway,  It  conclusively  follows  that 
the  county,  acting  on  behalf  of  the  State 
Highway  Department,  which  has  exercised  Its 
discretion,  has  determined  the  necessity  of 
condemning  the  property  of  the  defendant  in 
error  as  a  part  of  said  highway. 

In  Bragg  v.  Weaver,  251  U.  S.  67,  40  Sup. 
Ct.  62,  64  L.  Ed.  135,  It  is  said: 

"Where  the  intended  use  is  public,  the  neces- 
sity and  expediency  of  the  taking  may  be  de- 
termined by  such  agency  and  in  such  mode  as 
th«  state  may  designate.  They  are  legislative 
questions,  no  matter  who  may  be  charged  with 
their  dedaion,  and  a  hearing  thereon  is  not 
essential  to  due  process  in  the  sense  of 
the  Fourteenth  Amendment" — citing  numerous 
cases. 

[12]  It  is  everywhere  settled  that,  in  the 
absence  of  a  dear  and  palpable  abuse  of  pow- 
er, the  determination  of  the  necessity  for  the 
taking  and  what  property  shall  be  taken  is 
not  a  question  for  the  Judiciary,  but  for  the 
Legislature  or  the  body  to  whom  the  right  of 
aninent  domain  is  delegated  by  it  10  R.  C. 
L.  g  158. 

Other  questions  of  a  minor  diaracter  are 
made  In  the  extended  brief  and  argument  of 
counsel  for  the  defendant  in  error,  but  the 
above  constitute  the  really  important  ques- 
tions raised  and  discussed. 

We  have  examined  carefully  theauthoritiea 
cited  in  Ihe  learned  brief  of  covmsel  for  the 
defendant  in  error,  but,  concluding  tbat  the  ' 
questions  presented  on  this  appeal  have  been 
determined  by  previous  adjudications  of  this 
court,  as  well  as  by  the  construction  of  the 
various  statutes  herein  Involved,  It  would  be 
useless  In  detail  to  refer  to  these  cases  In  so 
far  as  they  may  tend  to  support  the  conten- 
tions of  the  defendant  In  error. 

The  case  has  received  careful  consideration 
at  the  hands  of  the  court,  but,  being  satisfied 
ttiat  a  proper  construction  of  the  acts  of  our 
Legislature  governing  the  matter  require  us 
to  reach  the  conclusions  above  announced,  we 
are  constrained  to  reverse  the  Judgment  of 
the  court  below  and  remand  the  case  to  that 
court,  with  directions  to  overrule  the  demur- 
rer of  the  turnpike  company  and  to  take  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 
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CARTER  COUNTY  et  al.  V.  OLIVER-HILL 
CONST.  CO.  et  al. 

(Supreme  Oonrt  of  Tennessee.    Feb.  14,  1921.) 

1.  Judoment  ^=»729— Deoislon  In  bankniptoy 
■ot  adjodloatloa  as  to  liability  of  surety  of 
bankrupt,  oxprosaly  withheld  from  tfetermU 
■atlon. 

Where  the  bond  of  a  road  contractor  not 
only  guaranteed  faithfnl  performance,  bat  guar- 
anteed full  payment  to  laborers  and  material- 
men, aa  required  by  Acts  1899,  c.  182,  and  on 
the  contractor  being  declared  a  bankrupt,  the 
surety  filed  a  petition  in  bankruptcy  proceed- 
ings, praying  that  the  balance  due  on  the  con- 
tract should  be  collected  by  the  trustee  in 
bankruptcy  and  api^ed  in  payment  of  claims 
for  labor  and  material  famished  before  general 
creditors  should  be  permitted  to  participate,  the 
determination  in  the  bankruptcy  proceeding  was 
not  conclusive  against  the  rights  of  laborers 
and  materialmen  to  recover  against  the  surety, 
where  it  appeared  that  only  those  claims,  pay- 
ment of  which  was  sought  by  the  surety,  were' 
paid;  it  expressly  appearing  that  the  bank- 
ruptcy court  did  not  undertake  to  adjudicate 
what  claims  should  be  paid. 

2.  Highway*  4b>.I  13(5)— Surety  on  oontrac- 
tor's  bond  llabio  for  food  furnished  animals 
and  worfcnMn. 

Where  road  contraMor's  bond  extended  its 
indemnity  to  laborers  and  materialmen  in  ac- 
cordance with  Acts  1899,  c.  182,  the  surety  is 
liable  to  persons  furnishing  food  for  laborers 
and  animals  engaged  in  performance  of  the  con- 
tract; but  it  ia  not  liable  for  goods  furnished 
the  contractor  for  its  commissary,  which  were 
sold  to  outsiders  as  well  as  employees. 

3.  Highways  «=>l  13(5)— Surety  not  liable  to 
one  who  cashed  orders  for  contraotor. 

Where  the  bond  of  a  road  contractor  gnar- 
anteed  payment  to  laborers  and  materialmen  in 
accordance  with  Acts  1899,  e.  182,  a  store- 
keeper who  cashed  in  merchandise  pay  checks 
of  employees  of  the  contractor  under  an  ar- 
rangement that  the  contractor  would  make  set- 
tlement after  30  days  is  not  entitled  to  recover 
on  the  bond;  th^re  appearing  to  have  been  no 
assignment  of  the  laborers'  claims  to  the  store- 
keeper, but  a  mere  credit  arrangement  with 
the  contractor. 

4.  Costs  (6=3245— Trial  court  directed  to  eon'- 
elder,  In  taxing  costs  below,  fact  that  cAsts 
of  appeal  were  taxed  against  surety,  though 
he  secured  reversal  In  part. 

Where  contractor's  surety  on  appeal  from 
an  adverse  Judgment  secured  reversal  as  to 
some  claims,  but  it  would  require  much  labor 
to  apportion  costs  on  appeal,  and  all  costs  of 
appeal  were  assessed  against  surety,  trial  court 
will  be  directed  to  take  that  fact  into  consid- 
eration. 

Appeal  from  Chancery  Court,  .Cartw  Coun- 
ty;  H.  Haynes,  Chancellor. 

Suit  by  Carter  (bounty  and  others  against 
the  OUver-HiU  Construction  Company  and 
the    Hartford  Accident   &    Indemnity   Com- 


pany. From  a  decree  for  complainants,  the 
last-named  defendant  appeals.  Modified  and 
remanded. 

Slzer,  Chambliss  &  Chamblisa,  of  Chat- 
tanooga, Cox  &  Taylor,  of  Johnson  City,  and 
Miller  ft  Seller,  of  Ellzabetbton,  for  Carter 
County  and  others. 

Boren  ft  Edens,  W.  R.  Allen,  and  Collins 
ft  Hyder,  all  of  £lizabethtpn,  for  OUver-HiU 
Const  Co. 

McKINNEY,  J.  In  October,  1915,  the  OUv- 
er-HUl  Construction  Company  entered  into  a 
written  contract  with  the  road  conunlsslon- 
ers  of  Carter  county  for  the  constructl«Hi  of 
certain  roads  and  highways  In  said  county, 
and  the  Hartford  Accident  &  Indemnity  Com- 
pany became  surety  on  the  bond  of  the  con- 
struction company,  which  bond  provided, 
among  other  thlnga,  u  follows: 

"In  addition  to  guaranteeing  the  faithfnl  per- 
formance of  the  contract  as  appears  from  same 
hereto  attached  and  hereinbefore  set  forth,  it 
is  also  understood  and  agreed  that  this  bond 
shall  protect  all  laborers  and  materialmen  who 
furnish  labor  and  materials  used  in  the  con- 
struction of  roads  contracted  for,  and  the  sure- 
ty herein  guarantees  the  full  payment  of  sll 
laborers  and  materialmen  by  the  principal  here- 
in aa  required  by  Acts  of  the  General  Assembly 
of  the  State  of  Tennessee  of  1899,  chi4>ter 
182." 

It  appears  that  the  construction  company 
lost  considerable  money  on  this  contract,  and 
about  the  time  said  roads  were  comi^eted,  to 
wit,  September  19,  1917,  an  Involnntary  pe- 
tition in  bankruptcy  was  filed  against  it  in 
the  federal  court  by  some  of  its  creditors, 
and  about  the  same  time  a  number  of  suits 
were  instituted  against  It  and  the  surety  on 
said  bond  in  the  state  courts,  by  Oiose  who 
claimed  to  have  furnished  labor  or  mate- 
rials on  the  contract,  for  which  the  surety 
company  was  liable. 

Thereafter  the  said  snrety  company  filed 
a  general  creditors'  bill  enjoining  all  of  said 
suits  In  the  state  courts,  and  praylne  tliat 
all  claims  be  adjudged  In  that  suit. 

Subsequently  the  said  surety  company  filed 
a  petition  in  the  bankruptcy  proceeding  in 
which  It  prayed  that  the  balance  due  tbe 
construction  company  on  account  of  said 
road  contract  be  collected  by  the  trustee  In 
bankruptcy,  and  that  said  fund,  when  so  col- 
lected, be  applied  In  payment  of  claims  for 
labor  and  material  furnished  on  said  con- 
tract before  general  creditors  should  be  per- 
mitted to  participate,  and  thus  relieve  it,  aa 
far  as  possible,  as  surety  on  said  bond. 

The  fourth  prayer  ot  said  petition  ts  aa 
follows: 

"That  all  persons  asserting  daims  against 
said  fund,  or  against  this  complainant  as  the 
surety  on  the  bond  hereinbefore  referred  to, 
whether  such  claims  be  for  labor  and  material 
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fnmislied  on  the  eostntct  or  whether  a  Hen  ia 
■saerted  aKainst  said  fnnd  on  some  other 
ground,  be  required  to  file  and  prove  their  said 
daima  in  this  cause,  and  that  the  rights  of 
gDch  claimants  be  ascertained  and  determined 
by  appropriate  proceedingB." 

It  Is  also  jttayed  in  said  petltloa: 

"That  the  defendants  -who  have  brought  suits 
in  the  state  courts  against  the  coDBtructicn 
company  and  this  complainant  on  the  bond,  Ex- 
hibit A  hereto,  be  enjoined  and  inhibited  from 
further  prosecution  of  said  suits,  and  that  all 
other  persons  be  enjoined  from  instituting  and 
prosecuting  any  suit  on  said  bond,  or  against 
said  fund,  except  by  petition  in  this  court  and 
cause." 

Yarlons  credltoni  of  the  construction  com- 
pany filed  petitions  in  said  bankruptcy  court, 
setting  forth  in  detail  their  claims  against 
said  construction  company  for  labor  and, 
material  fumished  on  said  contract 

The  referee  in  bankruptcy  declined  to  en- 
join the  suits  In  the  state  courts,  and  no  In- 
junction was  ever  awarded  by  the  presiding 
Judge. 

The  various  suits  In  the  state  courts  were 
consolidated  and  heard  together,  and  a  de- 
cree was  entered  by  the  chancellor,  adjudi- 
cating the  rights  of  the  parties  in  a  general 
way,  and  referring  the  cause  to  the  master 
for  an  accounting  in  conformity  with  the 
principles  announced  In  his  opinion  and  de- 
cree based  thereon,  and  in  advance  of  the  re- 
port on  reference  the  chancellor.  In  the  ex- 
ercise of  his  discretion,  permitted  the  surety 
company  to  appeal  to  this  court 

[1]  The  first  assignment  of  error  made  by 
the  surety  company  goes  to  the  action  of  the 
chancellor  in  overruling  Its  plea  of  res  Judi- 
cata, it  being  Insisted  that  tbe  matters  here 
Involved  were  determined  In  the  bankruptcy 
proceeding. 

To  this  we  cannot  assent  Both  the  ref- 
eree and  the  trial  judge  allowed  only  such 
claims  for  labor  or  material  as  were  admit- 
ted by  the  surety  company,  and  neither  un- 
dertook to  adjudicate  the  rights  and  equities 
as  between  the  creditors  and  the  surety  com- 
pany. 

In  said  bankruptcy  proceeding  it  was 
agreed  that  the  balance  due  the  construction 
company  from  the  county  was  $11,130.40. 
With  the  approval  of  the  surety  company, 
the  referee  allowed  claiit]r8  aggregating  $9,- 
600.90.  Tlie  order  of  the  referee,  after  set- 
ting forth  the  names  of  the  creditors  and  the 
sums  allowed  each,  recites: 

"It  appears  that  there  are  items  not  em- 
braced in  the  amounts  above  set  forth  in  the 
chums  of  Barnes-Boring  Hardware  Company 
and  Snmmers-Parrott  Hardware  Company 
whicb  the  claimants  insist  went  into  the  road 
conatmction  so  as  to  give  the  claimants  lien  on 
the  funds  arising  from  the  road  contract;  bnt 
the  petitioner,  Hartford  Accident  &  Indemnity 
Comt>any,  insists  that  these  items  are  not  se- 
cured 1^  lien  and  it  does  not  ask  payment 
228S^W<-46 


thereof  under  its  petition.  Action  on  these  dis- 
puted items  is  therefore  reserved  by  the  court 
until  the  order  and  status  of  other  labor  and 
material  daima  and  alleged  assignments  against 
the  remainder  of  the  fund  have  been  established 
and  fixed  by  the  court.  The  trustee,  will  pay 
out  of  said  Carter  county  fund  said  daims, 
the  names  and  amounts  of  which  are  above  set 
forth." 

The  Barnes-Boring  Hardware  Company 
filed  a  petition  to  review  the  action  of  the 
referee,  and,  in  passing  upon  Its  claim,  the 
court  said: 

"The  Barnes-Boring  Hardware  Company  was 
not  entitled  to  a  decree  directing  the  payment 
of  its  claim  for  materials  alleged  to  have  been 
furnished  the  bankrupt  beyond  the  $4,763.13, 
which  the  indemnity  company  sought  to  have  so 
paid.  Regardless  of  the  question  whether  any 
of  the  additional  items  ^ere  for  materials  used 
in  the  contract  within  the  meaning  of  the  act 
of  1899,  the  hardware  company  itself  liad  no 
lien  therefor,  and  the  payment  of  the  same 
should  only  be  directed  upon  the  application 
of  the  indemnity  company  in  enforcement  of 
its  equitable  right  as  surety,  and  since  it  did 
not  seek  the  payment  of  sudi  additional  claims 
but  on  the  contrary  resisted  the  payment  of. 
the  same,  such  items  should  dearly  only  be 
allowed  as  unsecured  claims  against  the  bank- 
rupt." 

The  court,  in  passing  upon  the  daim  of 
the  Monardi  Mills  Company,  said: 

"Furthermore  as  the  indemnity  company  did 
not  seek  the  payment  of  these  daims,  in  the 
enforcement  of  its  equitable  right,  they  could  ia 
no  event  have  been  allowed  as  secured  daims 
against,  the  bankrupt,  at  the  instance  of  the 
claimants  themselves." 

Wbat  we  have  quoted  above  shows  condu- 
slvely  that  the  court  allowed  only  sudi 
claims  as  the  surety  company  admitted,  and 
controverts  the  idea  that  the  court  undertook 
to  adjudicate  as  between  creditors  of  the  con- 
struction company  and  the  surety  on  its 
txmd. 

A  number  of  reasons  could  be  given  as  to 
why  the  plea  of  res  judicata  Is  not  effective, 
but  It  is  unnecessary  to  do  so,  since  it  ap- 
pears positively  that  the  court  did  not  un- 
dertake to  adjudicate  as  to  the  liability  of 
the  surety  company,  but  only  undertook  to 
adjudicate,  upon  the  application  of  the  sure- 
ty company  and  an  enforcement  of  its  equi- 
table right,  what  claims  should  be  paid  out 
of  this  particular  fund. 

[2]  The  second  assignment  of  error  Is  as 
follows: 

"In  holding  and  adjudging  that  food  furnished 
to  the  animals  and  men  of  the  contractor  while 
engaged  in  work  under  the  contract  constituted 
valid  daims  for  labor  or  materials  used  in  said 
contract,  and  the  surety  on  the  contractor's 
bond  was  liable  for  the  aame."  . 

Belatlve  to  the  feed  furnished  for  the  work 
stodc,  we  find  the  following  statement  In  the 
stipnlaticm  of  facts: 
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"Said  hay,  oats,  com,  etc.,  were  ased  by  the 
Oliver-Hill  Construction  Company  in  feeding 
its  horses  and  mules,  while  engaged  in  the  con- 
struction of  the  said  Carter  county  roads  under 
the  contract  as  aforesaid." 

As  we  understand  the  record,  this  stipula- 
tion applies  to  all  claims  for  feed. 

We  are  of  the  opinion  that  the  chancellor 
was  correct  in  allowing  a  recovery  for  feed 
so  furnished. 

In  Pittsburg  Coal  Co.  v.  Southern  Asphalt 
ft  Construction  Co.,  138  Tenn.  154,  196  S.  W. 
490,  it  was  held  that  the  surety  company  was 
liable  to  one  furnishing  coal  to  operate  ma- 
chinery used  in  the  construction  of  a  sewer 
for  a  city.    The  court  said: 

"The  coal  that  furnished  the  power  by  which 
the  machinery  was  operated  was  as  much  ma- 
terial used  in  the  contract  as  the  labor  of  men 
for  which  it  was  substituted." 

The  court  further  said,  relative  to  the  act 
of  1899,  the  following: 

"We  are  dted  to  many  cases  from  other  ju- 
risdictions, but  all  of  them  construe  mechan- 
ic's lien  statutes.  The  statute  under  consider- 
ation here  is  not  a  mechanic's  lien  statute,  and 
has  no  application  except  in  cases  of  public 
works.  •  *  •  These  statutes  are  essentially 
different  from  the  one  under  consideration,  and 
were  intended  to  serve  a  different  purpose.  No 
lien  is  given  by  the  act  of  1899.  The  bond  re- 
quired by  that  act  is  sole  security  of  laborers 
and  materialmen  who  do  work  and  furnish  ma- 
terial to  the  contractor." 

While  counsel  have  undertaken  to  differen- 
tiate between  that  case  and  the  one  under 
consideration,  upon  principle  we  think  they 
are  the  same. 

With  reference  to  the  construction  of  the 
act  in  question  (chapter  182  of  the  Acts  of 
1899)  the  chancellor  said: 

"This  court  accordingly  holds  that  whatever 
may  be,  in  reason,  denominated  'material,'  and 
is  shown  to  have  been  used  in  said  'contract,' 
that  is,  in  the  operation  to  execute  it,  and 
which  tiie  construction  company  owes  for,  also 
all  outstanding  indebtedness  of  the  construction 
company  for  labor  so  used,  constitute  claims 
which  the  surety  on  said  bond,  guaranteed 
should  be  paid. 

"No  sound  reason  spears  to  this  court,  in 
this  kind  of  a  case,  where  no  lien  is  involved, 
and  no  condition  that  the  material  should  be- 
come a  part  of  the  improvement  is  imposed 
for  requiring  the  surety  to  guarantee  payment 
for  such  articles  as  oil  and  fuel,  such  as  gaso- 
line and  coal,  on  the  theory  that  they  were 
necessary  to  operate  machinery,  which  saved 
labor,  and  in  a  sense  were  material,  or  a  sub- 
stitute for  labor,  *used  in  said  contract,'  and  at 
the  same  time  disallowing  claims  for  grain  or 
food  for  the  men  and  horses,  or  other  material 
used  in  the  upkeep  of  the  contractor's  outfit, 
and  which  were  as  much  or  more  than  fuel, 
etc.,  for  machinery  reasonably  essential  to  an 
economical  and  sensible  effort  to  carry  out  the 
contract.  The  fact  that  the  stock  and  men 
must  eat  on  Sundays,  or  whether  actually  at 
work  or  not,  as  the  basis  of  distinctioik,  be- 


tween fuel,  for  the  machinsry  and  fuel  for  the 
outfit,  seems  too  refined,  in  this  kind  of  a  case, 
where  only  use  'on  the  contract'  was  contem- 
plated; that  is  to  say,  where  debts  contracted 
for  material  and  labor,  used  in  the  operation, 
and  not  necessarily  becoming  part  of  the  im- 
provement itself,  and  payment  of  which  would 
be  as  naturally  and  justly  required  to  be  guar- 
anteed, are  the  matters  in  controversy. 

"Any  material,  such  as  food  for  the  stock 
or  men,  or  oil  or  fuel  used  upon  or  to  op- 
erate the  macbinery  or  outfit,  while  engaged  in 
this  work,  including,  as  well,  that  used  on  San- 
days  or  holidays,  or  during  the  usual  and  ordi- 
nary suspensions  of  such  operations,  and  owed 
for  by  the  contractor,  is  held  to  be  covered  br 
the  said  bond.  The  machinery  itself,  induding 
vessels,  tools,  etc.,  are  held  not  to  be  material 
within  the  meaning  of  the  statute.  This  lat- 
ter point  was  not  particulariy  considered,  not 
dedded,  in  the  decree  on  the  demurrer,  no 
part  of  a  bill,  having  been  spedally  challenged, 
BO  as  to  require  its  decision.  'This  is  true, 
notwithstanding  the  broad  language  of  the 
former  decree,  relating  to  the  several  artides 
enumerated  in  the  various  bills.  For  example, 
the  demurrer  to  bill  of  Summers-Parrott  Hard- 
ware Company  c^lenged  the  whole  bill  and 
then  all  parts  of  it  except  for  dynamite  whidi 
would  be  insnffident  to  raise  said  question  as 
to  tools,  etc.  And  upon  consideration  of  that 
question  on  its  merits  the  court  believes  and 
holds  that  artides,  sudi  as  vessels  or  dishes 
for  the  outfit,  or  camp,  nor  tools  nor  the  ma- 
chinery itself  of  any  kind,  are  not  material,  us- 
ed in  the  sense  of  the  statute." 

It  appears  tbat  the  constructlmi  compaoT 
operated  a  commissary  from  which  it  sold 
food  and  clothing  to  outsiders,  as  well  as  to 
ItB  employees,  and  the  cbanoellor  disallowed 
all  claims  for  merchandise  sold  to  the  com- 
missary, and  we  think  properly  so. 

His  opinion,  as  we  interpret  it,  adheres  to 
Qie  opinion  of  the  Supreme  Court  of  the 
United  States  In  Brogan  v.  National  Surety 
Co.,  246  U.  S.  261,  38  Sup.  Ct  251,  62  L.  EA. 
706,  L.  B.  A.  1918D,  7T6,  which  opinion  we 
approve.  We  quote  from  that  opinion  as  fol- 
lows: 

"The  facts  undisputed,  or  aa  found  by  the 
lower  court  and  accepted  by  the  court  of  ap- 
peals, were  these:  The  Standard  Contracting 
Company  undertook  to  deepen  the  channel  in  a 
portion  of  St.  Mary's  river,  Michigan,  -  located 
in  a  comparative  wilderness  at  some  distance 
from  any  settlement  There  were  no  hotels 
or  boarding  houses,'  and  the  contractor  'was 
compelled  to  provide  board  and  lodging  for  its 
laborers.'  Groceries  and  provisions  of  the  val- 
ue of  $4,613.87,  furnished  it  by  Brogan,  were 
used  by  the  contractor  in  its  boarding  house, 
and  were  supplied  'in  the  prosecution  of  the 
work  provided  for  in  the  contract  and  the  bond 
upon  which  this  suit  is  based.  They  were  nec- 
essary to  and  wholly  consumed  in  anch  work.' 
The  number  of  men  employed  averaged  eighty. 
They  were  'boardfed'  partly  on  the  dredges, 
partiy  in  tents  supplied  by  the  contractor;  all 
under  an  arrangement  made  with  the  labor 
unions  by  which  the  contractor  was  to  board 
the  men  and  deduct  therefor  $22.60  a  month 


Digitized  by 


Google 


Tenn.) 


CABTER  COUNTY  ▼.  OLIVER-HILL  CONST.  CO. 

(228  8.W.) 


723 


firotn  their  wagei.  ^le  contract  and  the  bond 
ezecated  by  the  National  Surety  Company 
bound  the  contractor  to  'make  full  payment  to 
aU  persons  supplying  him  with  labor  or  ma- 
terials in  the  prosecution  of  the  work  i^rovided 
for  in'  the  contract. 

"The  supplies  furnished  by  Brogan  under 
these  drcumstances  were  dearly  used  in  the 
prosecution  of  the  work,  just  as  supplies  fur- 
nished for  the  soldiers'  mess  are  used  in  the 
prosecution  of  war.  In  each  case  the  relation 
of  food  to  the  work  in  band  is  proximate." 

The  ooart  farther  aald: 

"This  court  has  repeatedly  refused  to  limit 
the  application  of  the  act  to  labor  and  materials 
directly    incorporated   into    the    public    work. 
Thas,  in  Title  Ouaranty  &  T.  Co.  ▼.  Crane  Co., 
219  V.  S.  24,  34,  66  L.  Bd.  72,  77,  81  Sup.  Ot 
Bep.  140,  the  claims  for  which  recovery  was 
allowed  under  the  bond  included  not  only  cart- 
age   and  towage   of  material,  but  also  claims 
for  drawings  and  patterns  used  by  the  contrac- 
tor   in  making   molds   for  castings   which   en- 
tered  into  the   construction  of  the  ship.     In 
United   States   Fidelity   &  G.   Co.,  ▼.   United 
States.  231  U.  S.  237,  58  L.  Bd.  200,  34  Sup.  Ct. 
Rep.  88,  where  the  work  contracted  for  was 
building  a  breakwater,   recovery   was  allowed 
for  all  the  labor  at  a  quarry  opened  50  miles 
away.    This  included,  as  the  record  shows,  the 
labor  not  only  of  men  who  stripped  the  earth 
to  get  at  the  stone  and  who  removed  the  de- 
bris, but  carpenters  and  blacksmiths  who  re- 
paired the  cars  in  which  the  stone  was  carried 
to  the  quarry  dock  for  shipment,  and  who  re- 
paired the  tracks  upon  which  the  cars  moved. 
And  the  claims  allowed  included  also  the  wages 
of   stablemen  who   fed  and  drove   the  horses 
which  moved  the  cars  on  those  tracks.    In  Il- 
linois Surety  Co.  v.  John  Davis  Co.,  244  U. 
8.  376,  61  L.  Ed.  1206,  37  Sup.  Ct.  Rep.  614, 
recovery  was  allowed  not  only  for  the  rental 
of  cars,  track,  and  other  equipment  used  by 
the  contractor  in  facilitating  his  work,  but  also 
the  expense  of  loading  this  equipment,  and  the 
freight   paid   thereon   to   transport  it  to   the 
place  where  it  was  used.    As  shown  by  these 
cases,  the  act  and  the  bonds  given  under  it 
must  be  construed  liberally  for  the  protection 
of  those  who  furnish  labor  or  materials  in  the 
prosecution  of  public  work. 

"The  Circuit  Court  of  Appeals  deemed  im- 
material the  special  drcumstances  under  which 
the  supplies  were  furnished  and  the  findings  of 
fact  by  the  trial  court  that  they  were  necessary 
to  and  wholly  consumed  in  the  prosecution  of 
the  work  provided  for  in  the  contract  and  bond. 
In  our  opinion  these  facts  are  not  only  mate- 
rial, but  dedsive.  They  establish  the  conditions 
essential  to  liability  on  the  bond.  The  bare 
fact  that  the  supplies  were  furnished  to  the 
contractor  and  were  consumed  by  workmen  in 
its  employ  would  have  been  immaterial.  A 
boarding  house  might  be  conducted  by  the  con- 
tractor (like  some  company  stores  concerning 
which  states  have  legislated— Keokee  Consol. 
Coke  Co.  V.  Taylor,  234  U.  S.  224,  58  L.  Ed. 
128is,  34  Sup.  Ct.  Rep.  856)  as  an  independent 
enterprise,  undertaken  solely  in  order  to  utilize 
the  opportunity  for  s^arate  and  additional 
profit  afforded  by  the  congregation  of  many 
laborers  in  the  particular  locality  where  the 
public  work  is  being  performed.    The  laborers 


might  resort  to  such  a  boarding  house  in  the 
exercise  of  individual  choice  in  the  selection 
of  an  eating  place.  Under  such  circumstances 
the  furnishing  of  supplies  would  dearly  be  a 
matter  independent  of  the  work  provided  for  in 
the  contract,  and  would  not  entitle  him  who 
had  furnished  the  groceries  used  in  the  board- 
ing house  to  recover  on  the  bond.  But  here, 
according  to  the  undisputed  facts  and  the  find- 
ings of  the  trial  court,  the  furnishing  of  board 
by  the  contractor  was  an  integral  part  of  the 
work  and  necessarily  involved  in  it.  Like  the 
supplying  of  coal  to  operate  engines  on  the 
dredges,  it  was  indispensable  to  the  prosecution 
of  the  work,  and  it  was  used  ezdusively  in  the 
performance  of  the  work.  Groceries  furnished 
to  a  contractor  under  sudt  drcumstances  and 
consumed  by  the  laborers  are  materials  sup- 
plied and  used  in  the  prosecution  of  the  public 
work.  The  judgment  of  the  Circuit  Court  of 
Appeals  is  therefore  reversed  and  that  of  the 
District  Court  affirmed." 

{3]  The  third  assignment  of  error  Is  as  fol- 
lows: 

"In  holding  and  adjudging  that  persons  who 
paid  the  employees  of  the  contractor  for  work 
done  under  the  contract  upon  orders  of  the 
contractor,  diarging  the  amounts  bo  paid  to 
the  contractor  and  taking  no  assignment  from 
the  employees  of  their  claims,  were  entitled  to 
recover  the  amounts  so  paid  from  the  surety 
on  the  bond." 

The  nattire  of  the  claims,  questioned  in  the 
foregoing  assignment,. are  found  in  the  ques- 
tion and  answer  of  one  of  the  claimants,  B. 
S.  Houston,  as  follows: 

"Q.  5.  State  if  the  Oliver-Hill  Construction 
Company  by  its  agents  made  any  arrangements 
with  you  for  an  extension  of  credit  at  your 
store,  and,  if  so,  state  fully  what  arrangements 
they  made  with  you  for  such  extension  of  cred- 
it, and  the  result  of  such  arrangement — state 
fully  all  about  it. 

"A.  Mr.  Ogden— H.  W.  Ogden— came  into  my 
place  of  business  in  the  year  1917,  about  the 
month  of  June,  and  stated  to  me  that  they 
were  near  the  completion  of  the  job  in  the 
thirteenth  district— that  is  the  construction  of 
the  road  in  the  thirteenth  district — and  that 
they  had  removed  their  commissary  and  some 
of  the  equipment  to  other  parts  of  the  county 
to  work  on  other  parts  of  their  pike  road  work 
and  that  they  were  going  to  hire  Mr.  J.  C. 
Dempsey  to  complete  the  road  there  in  the 
thirteenth,  and  it  would  be  necessary  for  the 
employees  of  the  road  to  have  merchandise  as 
this  work  was  progressing,  and  Mr.  Dempsey 
would  give  the  laboring  men  the  orders  to  my 
store,  and  for  me  to  keep  an  account  of  it  and 
present  iny  account  to  the  general  office  at 
EHizabethton,  Tenn.,  of  which  he  was  in  charge, 
and  he  would  pay  me  my  account  in  full  on  the 
20th  of  every  month.  I  agreed  to  accept  the 
orders  of  Mr.  Dempsey  to  the  men  for  the 
amount  of  their  labor  and  pay  them  in  mer- 
chandise in  ay  store.  As  a  result  of  this  ar- 
rangement I  accepted  the  orders  and  paid  them 
off  in  merchandise,  goods,  wares,  etc.  I  pre- 
sented the  accounts  to  the  general  office — to 
Mr.  Ogden — along  with  the  orders  for  payment. 
He  never  paid  them.    He  would  always  make 
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■ome  kind  of  ezaue  that  the  count?  road  com- 
miBsioners  would  fail  to  (ot  or  make  an  esti- 
mate on  the  work  done." 

The  evidence  is  substantially  the  same  aa 
to  all  (daims  of  this  class,  Indudlng  that  of 
Wagwer  Brothers. 

It  is  admitted  that  such  orders  were  Issued 
In  payment  of  sums  due  laborers  for  work 
done  on  the  contract,  but  there  is  no  claim 
that  such  orders  were  assigned  or  transfer- 
red to  the  respective  claimants,  further  than 
that  they  were  handed  to  claimants,  for 
which  goods  or  mimey  were  delivered  to  the 
laborers  presenting  them.  Fr<xn  the  testi- 
mony of  these  claimants  it  appears  that  when 
they  paid  these  orders  they  ciiaiged  the  sum 
so  paid  to  the  contractor,  and  in  that  way 
extended  credit  to  it,  and  subsequently  pre- 
sented the  accounts,  accompanied  by  said  or- 
ders, for  payment 

In  United  States  v.  Bundle.  107  Fed.  227, 
46  O.  O.  A.  261,  62  L.  B.  A.  606,  suit  was 
brought  on  a  contractor's  bond  to  recover 
money  paid  to  the  employees  of  the  contrac- 
tor on  time  chedka  issued  to  the  employees 
by  the  contractor.   The  court  said : 

"The  whole  transaction,  as  it  is  detailed  by 
an  the  witnesses,  amounted  to  an  agreement 
whereby  the  bank  agreed  to  loan  money  to 
Bundle  to  carry  oat  his  contract  and  to  permit 
him  to  check  out  the  loan  as  required  to  pay 
the  laborers.  When  the  time  checks  wer«  paid 
by  the  bank  they  were  indorsed  as  any  other 
(diecks  would  have  been  indorsed  by  the  payees. 
There  is  nothing  in  the  circumstances  to  show 
an  assignment  to  the  bank  of  any  of  these 
time  checks  for  labor  or  the  orders  for  the 
payment  of  materialmen,  or  that  it  was  the  in- 
tention of  the  bank  to  take  such  assignments, 
or  to  become  substituted  to  the  rights  of  such 
payees.  •  •  •  Nor  can  it  be  daimed  that 
the  law  will  raise  a  presumption  of  an  assign- 
ment upon  the  facts  in  the  case.  It  is  true 
that  an  assignment  may  in  some  cases  be  made 
by  parol,  and  that  under  certain  circumstances 
the  presumption  will  arise  that  an  assignment 
was  intended  solely  from  the  nature  of  the 
transaction.  But  in  the  circumstances  of  the 
present  case  we  discover  nothing  upon  which  to 
rest  such  a  presumption.  The  agreement  was 
wholly  between  the  contractor  and  the  bank. 


Gnie  laborers  and  the  materialmeB  were  not 
parties  to  it.  They  took  their  checks  and  their 
orders  to  the  bank  as  directed,  and  were  there 
paid.  The  che(&8  and  orders  were  indorsed  aa 
evidences  of  payment,  and  for  no  other  par- 
pose,  and  the  bank  retained  tiiem  as  vonchers 
In  this  there  was  no  assignment." 

This  case  seems  to  be  In  pcrint  and  dedsive 
of  the  question  here  involved.  No  authority 
to  the  contrary  has  been  furnished. 

We  are  therefore  of  the  opinion  that  the 
chancellor  was  in  error  in  allowing  such 
claims,  and  this  asslgnm^t  of  error  will  be 
sustained. 

There  are  several  othw  assignments  ot  er- 
ror, but  claimants  do  not  refer  to  them  in 
their  written  argument.  Upon  examination, 
we  find  said  assignments  are  wlthont  merit, 
and  they  are  accordint^  disallowed. 

The  assignments  of  error  made  by  the 
Summers-Parrott  Hardware  Cwnpany  and 
the  Barnes-Boring  Hardware  Company  are 
disallowed  toe  the  reascms  set  forth  in  the 
<9inion  of  the  chancellor. 

It  results  that  the  decree  of  the  dumcdlor 
will  be  modified,  so  as  to  ezdude  all  daims 
based  upon  orders  issued  by  the  constmctioa 
company  to  its  ranployees,  Which  orders  were 
paid  by  claimants  herein  either  In  merchan- 
dise or  money,  but  in  all  other  respects  the 
decree  of  the  chancellor  will  be  affirmed. 

The  cause  will  be  remanded  to  the  chan- 
cery court,  for  the  execution  of  the  order  of 
reference  as  decreed  by  the  chanodlor,  with 
the  modification  hereinabove  indicated. 

[4]  The  costs  of  the  appeal  will  be  paid  by 
the  surety  company.  We  realize  that,  as  a 
matter  of  equity,  claimants,  who  are  adverse- 
ly alTected  by  this  opinion,  should  pay  a 
small  part  of  the  costs  of  the  appeal,  bnt  it 
would  require  much  time  and  labor  to  deter- 
mine what  they  should  pay.  In  view  of  the 
fact  that  the  costs  of  the  lower  court  are  to 
be  hereafter  decreed  by  the  chancellor,  he  is 
directed,  in  adjudicating  same,  to  take  into 
consideration  the  fact  that  the  surety  com- 
pany has  been  taxed  with  all  the  costs  of  the 
appeal. 
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BROWN  V.  STATE.     (N».  230.) 


(Supreme  Conrt  of  Arkansas.    March  21, 
1921.) 


I 


SadHcllOB  ®S346— Corroboration  u  to  prom- 
ise of  marriage  necessary. 
In  prosecation  for  obtaining  carnal  knowl- 
edge of  an  onmarried  female  by  a  false  prom- 
ise of  marriage,  in  violation  of  Crawford  & 
Moses'  Dig.  |  2414,  where  sexual  intercourse 
was  admitted,  corroboration  of  the  prosecu- 
trix's testimony  thereto  was  not  essential  to  a 
conviction,  but  it  was  necessary  that  her  testi- 
mony as  to  the  alleged  promise  of  marriage  be 
corroborated. 

2.  Sedactlon  «=946— Evideaoe  sufficient  to  oor- 
roborate  proseeutrlx's  testimony  as  to  prom- 
ise of  marriage. 

In  prosecution  tor  obtaining  carnal  knowl- 
edge of  an  unmarried  female  by  a  false  prom- 
ise of  marriage,  in  violation  of  Crawford  8c 
Moses'  Dig.  J  2414,  evidence  of  the  attentions 
paid  prosecutrix  by  defendant,  as  well  as  a  let- 
ter written  by  him,  held  to  sufficiently  corrobo- 
rate the  prosecutrix's  testimony  as  to  promise 
of  marriage. 

3.  Criminal  law  «=3759( I)— Seduction  (»=>4a- 
Requeeted  instruction  on  corroboration  prop- 
erly refused,  as  on  weight  of  evidenoe. 

In  prosecution  for  obtaining  carnal  knowl- 
edge of  an  unmarried  female  by  a  false  promise 
of  marriage,  in  violation  of  Crawford  &  Moses' 
Dig.  {  2414,  an  instruction  that  social  attention 
on  the  part  of  defendant  was  not  of  itself  cor- 
roboration of  prosecutrix's  testimony  as  to  the 
promise  of  marriage,  unless  such  attention  was 
exclusive,  and  was  such  as  to  raise  a  presump- 
tion that  an  engagement  existed,  was  properly 
refused,  being  on  the  weight  of  the  evidence, 
for  it  cannot  be  said  as  a  matter  of  law  that 
testimony  of  marked  social  attentions  by  a 
young  man  to  a  girl  is  without  force  as  a  dr- 
eam stance  indicating  a  promise  of  marriage. 

4.  Criminal  law  «=9829(l)  —  Refusal  of  re- 
quested Instruction  covered  not  error. 
The  refusal  of  a  requested  instruction  cov- 
ered by  those  given  was  not  error. 

Appeal  from  Circuit  Court,  Jolinson  Coun- 
ty;  A.  B.  Prlddy,  Judge. 

Hcnner  Brown  was  convicted  of  obtaining 
carnal  knowledge  of  an  unmarried  female 
by  a  false  or  feigned  promise  of  marriage, 
In  violation  of  Crawford  &  Moses'  Dig.  { 
2414,  and  be  appeals.    Affirmed. 

a.  O.  Patterson  and  Jesse  Reynolds,  both 
of  ClarksvUle,  for  appellant. 

J.  S.  trtley,  Atty.  Gen.,  and  Elbert  E.  God- 
win, Asst.  Atty.  Oen.,  for  the  State. 

McCULLOCH,  O.  J.  Appellant  was  con- 
victed In  the  circuit  court  of  Johnson  county 
of  the  statutory  crime  of  obtaining  carnal 
knowledge  of  a  certain  unmarried  female, 
by  virtue  of  "a  false  or  feigned  expressed 
pnnnlse  of  marriage."     Crawford  4  Moises' 


2414.     The   principal   contentlom 
here  is  that  the  testimony  is  not  snffldent  to  . 
sustain  the  verdict,  In  that  the  testimony  of 
the  injured  female  was  not  corroborated  with 
respect  to  the  alleged  promise  of  marriage. 

Bertha  Ketcheslde,  who  at  the  time  of  the 
oomnil8sl(m  of  the  offense  was  a  girl  of  about 
18  years  of  age,  resided  with  her  widowed 
mother  near  the  town  of  KnozviUe,  in  John- 
son county,  and  appellant,  a  young  unmarried 
man,  lived  in  the  same  community.  Accord- 
ing to  the  testimony  of  the  girl,  she  and  ap- 
pellant became  acquainted  with  each  other 
in  December,  1917,  and  from  that  time  until 
the  first  act  of  sexual  Intercourse  between 
them  he  visited  her  frequently  and  his  atten- 
tions to  her  were  marked.  He  visited  her 
every  Saturday  night  and  Sunday,  and  occa- 
sionally other  nights  during  the  week.  They 
became  engaged  to  be  married  in  May,  1919, 
and  the  first  act  of  intercourse  occurred  on 
the  night  of  the  second  Saturday  In  Octo- 
ber, 1919.  On  that  day,  according  to  the 
girl's  testimony,  they  set  the  date  for  their 
marriage,  which  was  to  take-  place  at  the 
county  fair  to  be  held  on  October  16,  1919. 
The  act  of  sexual  intercourse  was  repeated  a 
number  of  times  after  the  first  act,  and  a 
few  months  later  It  was  found  that  the  girl 
was  pregnant,  and  appellant  ceased  to  visit 
her.  They  met  at  the  county  fair  at  Clarks- 
vUle on  October  16th,  for  the  purpose,  as  the 
girl  supposed,  of  being  married;  but  appel- 
lant asked  for  a  postponement  until  the  fol- 
lowing  Sunday,  and  when  they  returned  home 
that  night  he  declared  to  her  that  he  would 
not  marry  her  at  all.  The  baby  was  bom  on 
April  7,  1920.  This  Is  the  girl's  narrative  of 
her  relations  with  appellant,  who  admitted 
on  the  witaess  stand  that  he  had  intercourse 
with  her  at  the  first  time  and  place  which 
she  described,  and  frequently  thereafter  as 
late  as  in  December,  1919,  but  he  denied 
that  be  had  ever  promised  to  marry  the  glrL 

[1,2]  The  alleged'  acts  of  sexual  inters 
course  being  admitted,  corroboration  of  the 
testimony  of  the  injured  girl  was  not  essen- 
Hal  to  a  conviction.  It  was,  however,  essen- 
tial that  her  testimony  should  be  corroborat- 
ed as  to  the  alleged  promise  of  marriage, 
and  we  are  of  the  opinion  that  there  was 
suificlent  corroborating  testimony.  She  tes- 
tified that  appellant  visited  her  weekly,  and 
at  times  oftener  than  that,  for  a  period  of 
about  a  year  and  a  haU,  and  that  about  the 
time  of  their  engagement  in  May,  1917,  his 
attentions  to  her  were  almost  entirely  ex- 
clusive of  the  attentions  to  her  of  any  other 
youug  men.  The  girl's  mother  corroborated 
her  testimony  in  this  respect,  and  stated  that 
appellant  visited  the  girl  frequently — always 
as  often  as  once  a  week,  and  sometimes 
oftener — and  that  during  the  suuudot  of  1919 
no  other  young  men  were  visiting  her.  This 
is   sufilcient   to   constitbte   corroboration   of 
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the  testimony  of  the  injured  girl,  and  was  a 
circumstance  which  warranted  the  Inference 
that  there  was  an  engagement  between  them 
to  marry.  I<asater  v.  State,  77  Ark.  468,  94 
S.  W.  50. 

In  addition  to  those  circumstances  we  are 
of  the  opinion  tliat  corroboration  is  found  in 
the  contents  of  a  letter  shown  to  have  been 
written  by  appellant  to  the  injured  girl  on 
August  10,  1919,  in  which  be  referred  to  the 
arrangement  for  them  to  be  married  at 
CUarksviUe  on  October  16th.  The  girt  pro- 
duced the  letter  at  the  trial,  and  testified 
that  It  was  one  that  she  Iiad  received  from 
appellant,  and  that  she  kept  it  in  a  drawer 
at  her  mother's  bouse  with  other  letters  frmn 
him,  and  had  burned  the  others,  but  by  ac- 
cident this  one  had  not  been  burned.  The 
girl's  sister  testified  that  this  letter  was  in 
the  same  handwriting  as  the  other  letters 
which  she  had  seen  In  the  drawer.  Appel- 
lant admitted  that  he  had  been  carrying  on 
correspondence  with  the  girL  This  testi- 
mony, when  taken  together,  warranted  the 
Jury  In  finding  that  the  letter  produced  was 
written  by  appellant,  and,  if  so,  there  (Sm  be 
no  question  that  the  language  of  the  letter 
constituted  abundant  corroboration  of  the 
girl's  testimony  with  reference  to  the  prom- 
ise to  marry. 

[3]  Error  of  the  court  la  assigned  in  re- 
fukng  to  give  the  following  instruction: 

"You  are  instracted  that  Bodal  attention  on 
the  part  of  defendant  is  not  in  itself  corrobo- 
ration, unless  you  find  that  such  attention  was 
exclusive,  and  was  such  as  to  raise  the  natural 
presumption  that  an  engagement  existed.  In 
other  words,  to  amount  to  corroboration,  so- 
cial attention  must  be  such  as  usually  exists, 
or  is  practiced,  between  parties  who  are  engag- 
ed to  be  married." 

This  instruction  was  erroneous  in  telling 
the  Jury  that  the  social  attentions  on  the 
part  of  appellant  to  the  girl  could  not  be 
taken  as  corroboration,  unless  such  attri- 
tions were  exclusive.  This  amounted  to  an 
instruction  on  the  weight  of  the  evidence, 
for  it  cannot  be  said  as  a  matter  of  law  that 
the  testimony  of  marked  social  attentions 
by  a  young  man  to  a  girl  is  without  force 
as  a  circumstance  indicating  a  promise  to 
marry  merely  because  such  attentions  were 
not  exclusive.  There  may  be  cases  where 
visits  and  social  attentions  of  young  men 
are  so  Infrequent  as  it  might  be  said  as  a 
matter  of  law  they  were  not  sufficient  to 
carry  any  force  as  testimony  to  establish  a 
promise  of  marriage ;  but  it  would  be  going 
too  far  to  say  that,  because  the  attentions 
were  not  exclusive  of  the  attentions  of  the 
man  to  other  females,  or  of  the  attentions  of 
other  men  to  the  injured  female  in  question, 
are  without  probative  force  as  indicating 
promise  of  marriage.  The  court,  therefore, 
properly  refused  to  give  this  instruction. 


[4]  Cotmsel  also  insist  that  the  court 
erred  in  refusing  to  give  instruction  No.  5, 
which  told  the  Jury  that  there  must  be  cor- 
roboration of  the  promise  of  marriage,  as 
well  as  of  the  alleged  act  of  Intercourse; 
but  this  was  fully  covered  by  another  in- 
struction given  on  the  c«nirf  s  own  motion, 
and  it  was  not  error,  therefore,  to  refuse 
the  instruction  requested  by  aroeUant,  even 
though  It  was  correct  in  form. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 


BURNS  V.  WILLIAMS  at  ax.     (No.  2iS.) 

(Supreme  Court  of  Arkansas.    March  7,  1921. 
Rehearing  Denied  April  4,  1921. 

1.  Morlgages  e=>202 — Mortgagee  In  possessioa 
entitled  to  reimbursement  for  neoessary  r»- 
palrs. 

A  mortgagee  in  possession  is  entitled  to  re- 
imbursement on  foreclosure  or  redemption  for 
necessary  or  reasonable  repairs  made  by  him 
while  in  possession. 

2.  Mortgages  ®=»202— Mortgagee  In  possessloi 
is  not  entitled  to  reimbursement  for  inprovs- 
ments  made  without  authority. 

A  mortgagee  in  possession  has  no  right  to 
increase  the  burden  of  redeeming,  and  if  he 
makes  repairs  which  are  not  necessary  to  pre- 
serve the  estate,  he  is  not  entitled  to  compen- 
sation for  them,  although  they  are  of  sucli  a 
nature  as  to  increase  the  rental  value  of  the 
premises. 

3.  Improvoments  9=>4(2)— Bond  for  title  Is  not 
color  of  title,  on  whioh  elaini  for  improvo- 
ments oan  be  based. 

An  occupant  of  lands  in  possession  by  vir- 
tue of  a  bond  for  title  given  by  mortgagee,  who 
held  under  a  conveyance  absolute  on  its  face, 
but  in  fact  a  mortgage,  does  not  have  color  a{ 
title  on  which  he  can  base  a  claim  for  improve- 
ments made. 

4.  Mortgages  <S=»602— Mortgagoe  In  possessloi 
cannot  bo  charged  with  Increasod  rentals  ke- 
cause  of  improvemonta  made. 

Where  the  mortgagee  in  possession  without 
authority  made  improvements,  which  increased 
the  rental  value  of  the  premises,  the  mortgagor, 
on  redemption,  cannot  compel  the  mortgagee  to 
account  for  rents  at  the  increased  rate,  and 
the  mortgagee  is  only  liable  for  the  previous 
rental  value  of  the  property. 

Appeal  from  Union  Chancery  Court;  Jas. 
M.  Barker,  Chaucellor. 

Suit  by  Nelson  Williams  and  wife  against 
W.  A.  Burns,  Jr.  From  a  decree  for  com- 
plainants, defendant  appeals.  Modified,  and, 
as  modified,  atUrmed. 

Geo.  M.  Le  Croy,  of  M  Dorado,  for  appel- 
lant. 
J.  B.  Moore,  of  El  Dorado,  for  aK>enee8. 
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HABT,  J.  Nelson  WUIlama  and  Heater 
WUIiams,  hla  wife,  brought  this  salt  In  equi- 
ty against  W.  A.  Bums,  Jr.,  to  have  a  deed, 
absolute  In  form,  ^ecnted  by  them  to  Bums, 
declared  a  mortgage,  and  for  an  accoanting 
by  Bums  of  the  rents  and  profits  derived 
from  the  land  described  in  -the  complaint. 
Bums  defended  on  the  ground  that  the  In- 
strument sued  on  was  an  absolute  convey- 
ance, and  also  claimed  that.  If  it  should  be 
found  by  the  court  to  have  b^en  Intended  as 
a  mortgage,  he  had  not  received  sufficient 
fents  and  profits  to  pay  off  the  mortgage  In- 
debtedness. 

The  land  in  controversy  cc»bprised  a  farm 
of  118  acres  in  Unloii  county.  Ark.  Nelson 
WliUams  and  Hester  Williams,  his  wife,  ex- 
ecute a  mortgage  on  the  land  In  controversy 
to  one  Jameson  to  secure  an  Indebtedness  of 
$5-36.  On  the  26th  day  of  November,  1912, 
they  arranged  with  W.  A.  Bums,  Jr.,  for  a 
loan  to  pay  ofl^  the  mortgage  Indebtedness. 
They  executed  to  Bums  a  deed  absolute  In 
form  to  the  land  In  controversy,  but  th^  In- 
tended It  as  a  mortgage  to  secure  the  money 
they  borrowed  from  Bums,  and  Bums  so 
understood  the  transaction.  In  the  fall  of 
1913,  Williams  delivered  to  Burns  7  bales  of 
cotton,  and  in  1914,  delivered  to  him  4  bales 
of  cotton.  Williams  had  a  merchandise  ac- 
count with  Bums,  and  the  cotton  delivered 
to  Bums  was  mote  than  sufficient  to  pay  off 
his  merchandise  account,  and  the  balance  of 
the  proceeds  of  the  cotton  was  applied  to- 
wards the  payment  of  the  mortgage  indebted- 
ness. In  1915,  Bums  took  possession  of  the 
land  In  controversy  and  rented  It  to  John 
Daniels,  a  son-in-law  of  Williams.  In  1916, 
Bums  executed  to  Daniels  a  bond  for  title, 
agreeing  to  convey  to  lilm  said  land  ui)on  the 
payment  of  the  purchase  price  designated  in 
the  instrument  Daniels  remained  In  posses- 
sion of  the  land  until  the  institution  of  this 
suit,  and  is  still  in  possession  of  it. 

The  case  was  heard  on  the  3d  day  of  De- 
cember, 1919,  and  the  chancellor  held  that 
the  Instrument  sued  on,  although  absolute 
in  form,  was  intended  by  the  parties  to  be  a 
mortgage.  The  chancellor  then  appointed  a 
master  to  state  an  account  between  the  par- 
ties. The  master  reported  that  Bums  was 
Indebted  to  Williams  in  the  sum  of  1484.13 
for  rents  and  profits  derived  from  the  land 
by  him  as  mortgagee  in  possession.  Burns 
made  no  objection  to  the  finding  of  the  chan- 
cery court  that  the  deed,  although  absolute  in 
form,  was  Intended  by  the  parties  as  a  mort- 
gage. He  only  prosecutes  an  appeal  to  re- 
verse that  part  of  the  decree,  which  holds 
him  accountable  to  Williams  for  the  rents 
and  profits  of  the  land.  Burns  claims  that 
the  finding  by  the  master,  which  was  ap- 
proved by  the  court,  is  erroneous,  and  that 
the  facts  are  that  the  rents  did  not  finish 
paying  off  the  mortgage  indebtedness. 

According  to  the  testimony  of  Williams  in 
the  fall  of  1913,  he  delivered  to  Burns  seven 


WIMJAM8  727 

8.W.) 

bales  <tf  cott(Hi  and  three  aUd  one^ialf  tons  oC 
cotton  seed  to  be  applied-  towards  the  pay- 
ment of  his  supply  account  and  the  mortgage 
indebtedness.  In  November,  1914,  he  deliv- 
ered to  Bums  four  bales  ot  cotton  and  two 
tons  of  seed  to  be  applied  towards  the  pay' 
ment  of  the  supply  account  and  the  mortgage 
indebtedness.  There  Is  a  dispute  between  the 
parties  as  to  the  amount  of  cotton  delivered 
by  Williams  to  Bums  and  the  value  thereof. 
We  do  not  deem  It  necessary  to  state  the  tes- 
timony on  this  point  in  detail;  but  we  are  of 
the  opinion  that  the  flnriing  of  the  master  to 
the  effect  that  this  was  more  than  sufficient 
to  pay  off  the  supply  account  of  WllUanM  and 
that  the  remainder  should  be  aK>lied  towards 
the  payment  of  the  mortgage  Indebtedness  la 
correct. 

[I]  Bums  raited  the  place  to  John  Daniels 
during  the  year  1915.  Daniels  sold  some  tim- 
ber off  the  place  for  $230,  and  paid  Bums 
$200  of  It.  He  put  the  balance  In  improve- 
ments on  the  place.  The  master  properly 
allowed  only  $200  of  this  amoimt  to  be 
charged  to  Burns.  The  mortgagee  In  posses- 
sion is  entitled  to  reimbursement  upon  fore- 
closure or  redemption  for  reasonable  or  nec- 
essary repairs  made  by  him  while  in  posses- 
sion. McCarron  v.  Cassldy,  18  Ark.  34; 
Green  v.  Maddox,  97  Ark.  397, 134  S.  W.  931. 
The  repairs  in  question  were  necessary  for 
the  preservation  and  b«ieficlal  occupation 
of  the  property  by  Bums,  and  the  $^  was 
proi)erty  allowed  for  repairs. 

[2]  The  testimony  for  Bums  shows  that 
Daniels  made  permanent  Improvement  upon 
the  property  by  building  houses,  clearing  laud, 
etc.,  to  the  value  of  between  $500  and  $1,000. 
Bums  was  not  authorized  by  Williams  to 
tiave  these  Improvfments  made  and  Is  not  en- 
titled to  compensation  for  them.  The  mort- 
gagee has  no  right  to  Increase  the  burden  of 
redeeming,  and  If  he  makes  repairs  which  are 
not  necessary  to  preserve  the  estate,  he  la  not 
entitled  to  compensation  for  them,  although 
they  are  of  such  a  nature  as  to  increase  the 
rental  value  of  the  pr^nisee.  Robertson  v. 
Read,  62  Ark.  881,  14  S.  W.  387,  20  Am.  St. 
Rep.  188;  Green  v.  Maddox,  97  Ark.  397,  134 
8.  W.  931. 

[S]  Daniels  was  made  a  party  defendant  to 
the  action  and  claims  credit  for  the  improve- 
ments made  by  him  under  the  betterment  act. 
He  was  in  possession  of  the  land  during  the 
years  1916  and  1919,  Inclusive,  under  a  bond 
for  title  from  Bums  and  made  the  permanent 
Improvements  during  this  time.  In  White  v. 
Stokes,  67  Ark.  184,  53  S.  W.  1060,  the  court 
held  that  a  bond  for  title  la  not  color  of  title 
on  which  to  base  a  claim  for  Improvem^its 
made  by  the  occupant  In  Beasley  v.  Equi- 
table Securities  Ck>.,  72  Ark.  601,  84  S.  W.  isA. 
the  court  reaffirmed  this  doctrine  and  de- 
clined to  overrule  White  v.  Stokes,  supra. 

The  principal  item  about  which  there  is  a 
dispute  in  the  master's  account  is  the  rent 
for  the  four  years  from  1916  to  1919,  Indn- 


Digitized  by 


Google 


728 


228  SOUTHWBSTBBN  BEPORTEB 


(Ark. 


sire.  WlUIamB  aM  ttai«e  of  bis  boys  tesU- 
fled  tbat  the  roital  value  of  the  farm  for 
these  years  was  $200  a  year.  Daniels  also 
testified  that  this  was  the  rental  value  of  the 
farm.  Three  witnesses  testified  fer  Bums 
that  the  roital  value  of  the  land  for  those 
years  was  only  $108  per  annum.  Bums  cat- 
roborated  their  testimony. 

[4]  The  chancellor  charged  Bums  with 
rent  at  the  rate  of  $200  per  aimum  for  those 
tour  years.  We  think  the  chancellor  erred 
In  so  holding.  If  It  can  be  said  that  the  ren- 
tal value  of  the  farm  for  those  years  was 
$200  per  annum,  we  think  the  Increased  ren- 
tal value  arose  from  the  repairs  and  perma- 
nent improvements  made  on  the  land  by 
Daniels.  His  testimony  showed  that  he  built 
a  dwelling  house,  some  outhouse's,  and 
cleared  some  land.  In  Bobertson  v.  Read,  52 
Ark.  381,  14  S.  W.  887,  20  Am.  St.  Rep.  188, 
the  court  said  that  a  mortgagee  in  possesslcm 
of  a  farm  is  chargeable  with  such  sums  as 
are  a  fair  rent  of  the  premises,  but  that  he 
should  not  be  charged  an  Increased  rent, 
caused  by  permanent  improvements,  for 
which  he  Is  denied  compensation.  The  court 
further  said  tliat  Justice  is  d<me  by  charging 
him  with  rent  without  the  improvements, 
and  that  to  the  extent  the  rental  value  Is  in- 
creased by  them  he  should  not  be  held  to  ac- 
count. 

In  the  applicaticm  of  this  rule,  we  think 
that  Burns  should  have  been  only  charged 
with  the  sum  of  $12S  per  annum  for  these  four 
years.  This  was  the  amount  that  Daniels 
paid  as  rent  before  the  permanent  improve- 
ments were  made.  The  permanent  improve- 
ments were  of  such  a  character  as  would  nec- 
essarily add  to  the  rental  value  of  the  land. 
Therefore  we  think  the  chancellor  erred  In 
charging  Bums  with  $800  as  rent  for  the 
years  1916  to  1919,  inclusive.  He  should 
have  only  charged  him  vrtth  $500,  being  the 
sum  of  $125  per  annum.  This  would  result 
In  decreasing  the  allowance  made  by  the 
master  in  the  sum  of  $800. 

The  chancellor  approved  the  findings  of 
the  master  and  made  an  allowance  of  $484.18 
against  Bums  in  the  account  of  rents  and 
profits.  This  should  be  reduced  by  $300,  and 
the  decree  of  the  chancellor  should  have  been 
for  $184.13. 

The  decree  will  be  modified  to  that  extent, 
and,  as  modified,  will  be  aflSrmed. 


MITCHELL  V.  LINDLEY.     (No.  234.) 

(Supreme     Court    of    Arkansas.    March    21, 
1921.) 

I.  Evidence  €=3472(1)— Question  whetlior  par. 
ty's  finances  wera  suoh  that  he  could  carry 
$1,500  In  cash  properly  excluded. 
On  the  trial  of  a  claim  for  money  claimed 

to  have  been  loaned  to  a  decedent  with  which 


to  boy  land,  where  a  bank  cashier  waa  permit- 
ted to  testify  to  the  amonnt  the  decedent  had 
on  deposit,  the  amount  drawn  out,  and  the 
amount  oo  hand  on  the  day  he  purchased  the 
farm,  a  question  whether  his  finances  or  ac- 
cumnlations  were  such  that  he  could  carry  as 
much  as  $1,600  In  cash  at  any  time  was  prop- 
erly excluded,  a's  the  witness'  answer  was  as 
opinion  asurping  the  functions  of  the  Jury. 

2.  Exeoutors  and  administrators  «=322l(l)— 
Bunten  on  claimant  to  prove  debt  due  fnin 
estate. 

One  presenting  a  claim  against  a  decedent'i 
estate  for  money  claimed  to  have  been  loaned 
the  decedent,  and  not  introducing  any  note  or 
other  instrument  in  vrriting,  had  the  harden  of 
proving  the  debt. 

3.  Exeoitor*  and  administrators  «s»22l(6)— 
Evidence  on  trial  of  dalm  for  borrowed  mos- 
qr  held  to  support  verdict  for  administrator. 

On  the  trial  of  a  daim  for  money  claimed 
to  have  been  loaned  a  decedent  with  which  to 
buy  land,  where  the  claimant  relied  on  admis- 
sions  of  the  decedent,  and  witnesses  testified 
for  the  administrator  to  admissions  by  the 
claimant  that  decedent  paid  for  the  land  with 
his  own  money,  a  verdict  for  the  administrator 
was  supported  by  the  evidence. 

Appeal  from  Circuit  Court,  Jackacm  Ooim- 
ty ;  Dene  H.  Ck>leman,  Judge. 

Suit  by  B.  F.  MltcheU  against  J.  W.  Ltnd- 
ley,  administrator  of  J.  G.  MitChtil,  deceased. 
From  a  judgment  for  the  administrator  on 
appeal  to  the  circuit  court,  the  claimant  ap- 
peals.   Affirmed. 

B.  F.  Mitchell  presented  his  claim  to  J.  W. 
Llndley,  administrator  of  the  estate  of  J.  C. 
Mitchell,  deceased,  for  money  alleged  to  have 
been  loaned  decedent  with  which  to  purchase 
a  farm.  The  probate  court  disallowed  the 
daim  and  B.  F.  Mitchell  appealed  to  the 
circuit  court.  The  evidence  adduced  in  the 
circuit  court  was  substantially  as  follows: 

On  the  25th  day  of  June,  1919,  J.  0.  MltcheU 
purchased  a  farm  In  Jackson  county.  Ark., 
for  $1,925,  which  was  paid  in  cash.  Accord- 
ing to  the  testimony  of  Oscar  Mitchell  and 
Lillian  Mitchell,  the  brother  and  slater  oi 
J.  C.  Mitchell,  the  latter  told  them,  at  the 
time  be  purchased  the  farm,  that  be  had 
borrowed  $1,500  from  his  father  with  whidi 
to  pay  for  it  After  he  had  pnrdiased  the 
farm,  J.  C.  Mitchell  again  told  them  that  he 
had  paid  for  the  farm  by  borrowing  $1,500 
from  his  father  and  with  $500  of  his  own 
money.  J.  0.  Mitchell  had  rented  some  land 
on  the  shares  in  1918,  and  there  were  12  bales 
of  cotton  of  the  share  crop  that  had  been 
shipped  to  Memphis,  and  Mitchell  had  dravni 
$100  a  bale  on  this  cotton.  On  the  25tb  day 
of  June,  1919,  he  had  about  $500  on  deposit 
In  the  bank  and  had  drawn  out  the  balance. 

According  to  the  testimony  of  B.  B.  Holt, 
he  was  cashier  of  the  Bank  of  Tuckerman, 
and  J.  C.  Mitchell  had  done  business  with 
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the  bank  for  two  or  ttaiee  years.  He  paid 
the  purchase  price  of  the  land  In  qneBtion 
on  the  26th  day  of  June,  1019,  In  cash.  He 
made  the  payment  through  the  bank,  and  de- 
llTered  to  Holt  three  packages  of  curr»icy, 
containing  $500  each,  and  a  check  for  $500. 

B.  F.  Mitchell  carried  an  account  with  the 
bank,  and  about  a  year  before  this  had  with- 
drawn more  than  $1,500.  B.  F.  Mitchell,  at 
the  time  ha  drew  out  bis  money  was  given 
three  packages  of  $500  each  and  $100  In 
gold.  The  $600  packages  given  to  B.  F. 
Mitchell  were  similar  to  the  ones  paid  in  by 
jr.  C.  Mitchell  at  the  time  he  purchased  the 
land.  On  the  16th  day  of  May,  1919,  J.  a 
Mitchell  deposited  In  tl>e  bank  $900,  whldi 
had  been  advanced  him  on  his  cotton  which 
he  bad  shipped  to  Memphis.  Up  to  the  24th 
day  of  June,  1919,  J.  O.  Mitchell  had  drawn 
out  about  $350,  and  on  the  26th  day  of  June, 
1919,  he  had  on  deposit  In  the  bank  about 
$560.    He  was  then  asked: 

"Were  his  finances  such,  or  Jus  accnmula- 
tiona  such,  that  he  could  carry  as  much  as 
$1,600  in  cash  at  any  time?    A.  I  think  not." 

Upon  objections  made  by  the  administrator, 
the  answer  was  withdrawn  from  the  Jury, 
and  it  was  instructed  not  to  consider  It 
Counsel  for  B.  F.  Mitchell  saved  exceptions 
to  the  ruling  of  the  court 

According  to  the  evidence  adduced  by  the 
administrator,  J.  O.  Mitchell  bought  and 
paid  for  the  land  on  June  26,  1919.  He  died 
on  the  19th  day  of  September,  1919.  No  note 
or  other  evidence  of  indebtedness,  signed  by 
J.  C.  Mitchell,  was  presented  to  the  adminis- 
trator by  B.  F.  Mitchell. 

According  to  the  testimony  of  Dan  Pierce 
and  John  H.  Pierce,  B.  F.  Mitchell  told  them, 
before  the  death  of  his  son,  J.  C.  Mitchell, 
that  the  latter  had  bought  the  farm  and  paid 
for  it  with  his  own  money.  On  cross-exam- 
ination, they  stated  that  B.  F.  Mitcbell  told 
them  that  his  son  had  the  money  of  ills  own 
to  pay  for  the  farm.  B.  F.  Mitchell  denied 
that  be  had  had  the  above  conversation  with 
Dan  and  J.  H.  Pierce. 

The  jury  found  for  the  administrator,  and 
the  case  is  here  on  appeal. 

John  W.  &  Job.  M.'  Stayton,  of  Newport 
for  appellant. 

UABT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  first  contended  by  counsel 
for  aiq)ellant  that  the  court  erred  in  exclud- 
ing from  the  jury  the  testimony  of  Holt 
wlfb  regard  to  the  financial  condition  of  J. 

C.  Mitchell,  deceased,'  as  follows: 
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"Were  his  finances  sucli,  or  his  accumulationi 
such,  that  he  could  carry  as  much  as  $1,500  in 
cash  at  any  time?    A.  I  think  not" 

Counsel  contend  that  the  above  testimony 
was  competent,  as  tending  to  show  that  the 
financial  condition  of  J.  C.  Mitchell  was  such 
that  he  was  not  likely  to  have  had  $1,500  at 
the  time  he  purchased  the  farm. 

We  cannot  agree  with  counsel  in  this  con- 
tention. The  cashier  was  permitted  to  state 
the  amount  of  money  J.  O.  Mitchell  had  on 
deposit  in  the  bank  during  the  year  1919,  the 
amount  he  drew  out  and  the  amount  he  had 
on  band  oh  the  day  he  purchased  the  farm. 
This  was  all  that  the  witness  knew  about  the 
financial  condition  of  J.  C.  Mitchell.  The 
testlm<n)y  was  confllctlag  as  to  whether  or 
not  he  bad  the  money  with  which  to  pay  the 
whole  purchase  price  of  the  ftirm,  and  It  was 
a  question  for  the  jury  to  determine  whether 
or  not  he  borrowed  the  $1,600  from  his  father 
with  wUch  to  pay  a  part  of  the  pundiaie 
price  of  the  farm.  The  witness  could  only 
state  the  facts  within  his  knowledge  relating 
to  the  financial  condition  of  J.  C.  Mitchell 
and  his  ability  to  pay  cash  for  the  farm  at 
the  time  he  purchased  it.  It  would  not  be 
competent  tor  him  to  give  his  opinion  as  to 
his  ability  to  pay  cash  for  the  farm.  That 
was  the  precise  question  for  the  Jury  to 
determine.  To  allow  the  witness  to  express 
his  opinion  as  to  whether  or  not  J.  0.  Mitchell 
had  $1,500  In  cash  would  be  to  allow  the  wit- 
ness to  usurp  the  functions  of  the  Jury.  The 
court  allowed  the  witness  to  testify  as  to 
aU  matters  within  his  knowledge  relating  to 
the  financial  condition  of  J.  C.  Mitchell,  and 
properly  excluded  from  the  Jury  the  opinion 
of  the  witness  with  regard  thereto. 

<[2, 3]  It  is  also  insisted  by  counsel  .for 
appellant  that  the  evidence  is  not  sufficient 
to  Justify  the  verdict.  We  cannot  agree  with 
counsel  in  this  contention.  Appelhmt  did 
not  introduce  in  evidence  any  note  or  other 
instrument  of  writing,  signed  by  J.  0.  Mitch- 
ell, in  which  he  promised  to  pay  appellant 
$1,600,  or  any  other  sum.  The  burden  was  up- 
(m  appellant  to  prove  his  debt.  He  only 
did  this  by  the  testimony  of  witnesses  who 
said  that  J.  C.  Mitchell  told  them  that  he  had 
borrowed  $1,600  from  his  father  with  which 
to  pay  for  the  land  in  question.  On  the  other 
hand,  two  witnesses  for  appellee  testified 
that  appellant  had  admitted  to  them  that 
his  son  had  paid  for  the  land  with  his  own 
money. 

Therefore  the  evidence  was  sufficient  to 
support  the  verdict,  and  the  Judgment  must 
be  affirmed. 


Digitized  by 


Google 


730 


228  SOUTHWESTEBN  BEPOHTBB 


(Atk. 


HOGG  St  al.  V.  J.  R.  WATKIN8  MEDICAL 
CO.    (No.  233.) 

(Sapreme  Coart  of  Arkansas.    Mardi  21, 
1921.) 

1.  Salea  «»7— Contract  held  oae  of  aalo,  aot 
agency. 

A  contract  by  a  foreign  corporation  to  sell 
medidnea  to  a  resident  at  a  wholesirfe  price  for 
resale  by  him  held  a  contract  creatinfr  the  re- 
lation of  seller  and  buyer,  not  that  of  principal 
and  agent. 

2.  Commerce  ^=340(1)— Sates  by  forelga  cor- 
poration to  resident  dealer  not  subject  to 
state  laws;   "Interstate  commerce." 

A  contract  for  the  sale  by  a  nonresident 
corporation  to  a  resident  dealer  of  medicine  at 
wholesale  rates  to  be  resold  by  the  dealer  is 
a  transaction  in  Interstate  commerce  within 
the  commerce  dense  of  the  federal  Constitu- 
tion, so  that  the  foreign  corporation  was  not 
required  to  comply  with  Acts  1907,  No.  313, 
known  as  the  Wingo  Act,  which  specified  the 
terms  and  conditions  on  which  the  foreign  cor- 
poration might  do  business  within  the  state. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

Appeal  from  Circuit  Court,  Columbia 
County;    Chas.  W.  Smith,  Judge. 

ActlMi  by  the  J.  B.  Watklns  Medical  Com- 
pany against  N.  R.  Hogg  and  others.  Judg- 
ment for  plaintiff  on  directed  verdict,  and  de- 
fendants appeal.    Affirmed. 

Henry  Stevens,   of  Magnolia,   for  appd- 
lants. 
McKaj  A  Smitb,  of  Magncriia,  fbr  appellee. 

WOOD,  3.  This  action  was  Instituted  by 
the  appellee  against  the  appellants  to  recover 
the  sum  of  $1,608.95,  alleged  to  be  the  bal- 
ance due  on  a  contract  Mitered  into  between 
the  appellee  and  one  Ii.  L.  Rowe  on  the  1st 
day  of  December,  1913.  It  is  alleged  that  the 
appellants  for  a  valuable  consideration  Joint- 
ly and  severally  promised,  agreed,  and  guai^ 
anteed  to  pay  the  above  sum  due  by  Rowe, 
which  they  have  failed  to  do.  The  appel- 
lants, in  separate  answers,  daiied  liability, 
and,  among  other  defenses,  set  up  that  the 
appellee  was  a  foreign  corporation,  and  that 
the  Indebtedness  of  Rowe  on  which  the  cause 
of  action  against  him  and  the  appellants  was 
based  accrued  at  a  time  when  Rowe  was  the 
agent  of  appellee  and  as  such  was  selling  the 
medldnes,  extracts,  and  other  articles  man- 
ufactured by  it  in  the  state  of  Arkansas 
without  complying  with  Act  313  of  the  Acts 
of  1907,  known  as  the  Wingo  Act  Appel- 
lants in  each  of  their  answers  stated  that 
the  contract  on  which  the  suit  was  based  was 
without  consideration  and  void.  The  coa- 
tract  is  set  out  in  hsec  verba  in  the  com- 
plaint 


The  parties  agreed  that  the  app^ee  was  a 
corporatlcm  organized  under  the  laws  of  Min- 
nesota; that  the  appellee  was  a  foreign  cor- 
poratlon  at  the  time  the  contract  in  suit  was 
executed,  which  is  the  (vlglnal  ctxitract  of 
December,  1,  1913;  that  at  that  time  the  ap- 
pellee had  not  complied  with  the  laws  of 
Arkansas  with  reference  to  foreign  corpora- 
tions doing  business  In  this  state. 

The  court  Inatructed  the  lury  that  the 
writtoi  contract  shows  that — 

There  was  "an  absolute  sale  to  the  defendant 
of  these  medicines  at  a  wholesale  price,  and  he 
was  to  sell  them  in  turn,  but  as  to  the  liability 
of  the  Watklns  Medical  Company  it  was  onljr 
liable  to  perform  the  part  of  the  contract  to 
sell  the  goods  on  time  as  stipolated." 

The  court  Instructed  the  Jury  to  return  a 
verdict  for  the  plaintiff  for  the  amount  sued 
for.  The  appellants  duly  excepted  to  the 
ruling  of  the  court  in  giving  these  instrac- 
tions.  The  appellants  asked  the  court  to  In- 
struct the  Jury  that  under  Act  No.  313  of  (he 
Acts  of  1907  they  should  return  a  v^dict  in 
favor  of  alppellants.  The  court  refused  this 
prayer,  to  which  ruling  appellants  duly  ex- 
cepted. The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  appellees  in  the 
sum  of  $1,608.9S,  from  whidi  is  this  appeal, 

tl]  The  contract  on  which  the  cause  of  a& 
tion  in  this  case  is  predicated  is  quite 
lengthy,  and  for  that  reason  we  have  not  set 
it  out.  We  have  compared  it^tta  the  fona 
of  contract  that  was  undar  review  in  the 
case  of  J.  R.  Watklns  Medical  Ca  v.  Hogue. 
1.38  Ark.  106,  210  S.  W.  628,  where  the  con- 
tract is  set  out  in  full,  and  find  that  in  all 
essential  particulars  the  contracts  are  in 
form  precisely  the  same.  In  that  case  ve 
said: 

"Tlie  contract  sued  on  herein  is  very  similar 
in  much  of  its  language  to  the  contract  sned 
on  and  set  forth  in  Clark  v.  J.  R.  Watkins  Mod- 
ical  Co.,  116  Ark.  166,  170-174.  But  it  also 
differs  in  some  very  material  respects  from  tb« 
language  of  that  contract,  and  there  is  elimi- 
nated from  the  contract  in  the  instant  case  tbe 
language  which  rendered  the  contract  ambigu- 
ous in  the  case  of  Clark  v.  J.  R.  Watkins  Medi- 
cal Co.  supra.  Moreover,  other  language  con- 
tained in  Oxe  contract,  liere  in  suit,  which  wai 
not  in  the  contract  in  the  above  case,  serred 
to  differentiate  that  case  from  the  one  at  bar, 
and  renders  the  contract  in  the  present  case 
free  from  ambiguity." 

[2]  What  we  there  said  is  applicable  to  the 
contract  under  review  here,  and  this  casf 
under  the  fkcts  is  ruled  by  tbe  case  of  J.  B. 
Watkins  Medical  Co.  v.  Hogue,  supra,  and 
not  by  the  cases  of  Clark  v.  J.  R.  Watkins 
Medical  Co.,  115  Ark.  166.  171  S.  W.  136,  and 
J.  B.  Watklns  Medical  Co.  v.  WUliaius,  124 
Ark.  539,  187  S.  W.  653,  upcm  which  the  ap- 
pellants rely.  It  follows  that  the  court  was 
correct  in  holding  that  tbe  relati<ni  ot  vendor 
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and  Tendee  was  created  by  the  contract  wldcb 
la  the  foundation  of  this  action,  and  tlie  coiirt 
did  not  err  in  instructing  tlie  Jury  to  return  a 
verdict  tn  favor  of  tbe  appellee.  Since  the 
relation  of  Tmdor  and  vendee  existed  be- 
tweoi  the  appellee,  a  foreign  corporation, 
and  L.  Ix  Rowe,  a  citizen  of  this  state,  the 
selling  of  the  goods  by  the  former  to  the  lat- 
ter constituted  Interstate  commerce,  and  the 
transaction  comes  within  the  commerce 
clause  of  the  federal  Constitution.  The  ap- 
pellee was  therefore  not  required  to  comply 
with  the  provisions  of  the  Wlngo  Act,  speci- 
fying the  terms  and  conditions  upcm  which 
foreign  corporations  may  do  business  In  this 
state.  Vr.  T.  Rawlelgh  Medical  Co.  v.  Rose  et 
al.,  133  Ark.  505,  202  S.  W.  849,  and  other 
cases  cited  in  brief  of  the  appellee. 

The  Judgment  of  the  circuit  court  Is  in  all 
things  correct,  and  It  la  therefore  affirmed. 


SOUTHWESTERN  BELL  TELEPHONE  CO. 
V.  HODGES  at  ux.    (No.  85.) 

(Supreme  Court  of  Arkansas.    Feb.  14,  1921. 
Dissentiiig  Opinion  March  21, 1921.) 

1.  Appeal  and  error  ^=i2\5{i),  216(1)— Fall, 
are  of  Instruction  to  define  term  not  assigna- 
ble as  error  In.  absence  of  objection  or  re- 
quest. 

That  an  instruction  did  not  define  the  term 
"proximate  cause"  used  therein  cannot  be  com- 
plained of  on  appeal;  the  trial  court's  atten- 
tion not  having  been  called  to  the  omission  by 
objection  or  request. 

2.  Telegraphs  and  telephones  <3=>74(3)— In- 
struction  held   properly   modified  under  avi- 


There  being  evidence  that,  if  plaintiff  had 
obtained  medicine  in  apt  time,  it  would  have 
alleviated  her  illness,  and  that  her  failure  to  so 
obtain  it  resulted  in  aggravating  and  continuing 
her  illness,  defendant's  requested  instruction 
that  before  plaintiff  could  have  verdict. it  must 
be  found  that  defendant's  failure  to  connect 
plaintiff  with  the  drug  store  was  the  proximate 
cause  of  her  sickness  was  properly  modified  by 
insertion  before  the  word  "sickness"  of  the 
words  "increased  or  continued." 

3.  Trial  «s>240— Instruction  as  to  wrongful 
deprivation  of  use  of  telephone  held  argumen- 
tatlvsu 

An  instruction  in  an  action  based  on  plain- 
tiff being  wrongfully  deprived  of  the  use  of  her 
telephone  when  seeking  connection  with  a  drug 
store,  relative  to  the  requisite  showing  that  she 
would  have  got  the  connection  and  medicine  and 
thereby  been  helped,  heid  argumentative. 

4.  Appeal  and  error  ®=>22 1— Question  of  duty 
to  mitigate  damages  cannot  be  raised  for  first 
time  on  appeal. 

Tbe  question  of  plaintiff's  duty  to  mitigate 
damages  cannot  be  raised  on  appeal,  not  having 
been  specifically  raised  below,  tiiere  having  been 


merely  requests  for  a  peremptory  instruction 
and  for  one  that  only  nominal  damages  could  be 
recovered. 
Smith  and  Wood,  JJ.,  dissenting. 

Appeal  from  Circuit  Ourt,  Pulaski  Coun- 
ty; 6.  W.  Hendricks,  Judge. 

Action  by  R.  J.  Hodges  and  wife  against 
the  Southwestern  Bell  Telephone  Company. 
Judgment  for  the  plaintiffs,  and  defendant 
appeals.    Affirmed. 

W.  T.  Terry  and  E.  B.  Downle,  both  of 
Idttle  Rock,  for  appellant 

Murphy  &  McHaney  and  Sherrlll  &  Mallo- 
ry,  all  of  Little  Bock,  for  appellees. 

McCCLLOCH,  0.  J.  The  plaintiffs,  R.  J. 
Hodges  and  wife,  N.  V.  Hodges,  reside  In  the 
city  of  Little  Rock.  They  lived  at  514  Rock 
street  in  this  city,  on  March  29,  1918,  and 
were  subscribers  to  the  telephone  service 
furnished  to  the  residents  of  this  city  by  the 
d^endant  Southwestern  Bell  Telephone  Com- 
pany. According  to  the  allegations  of  tbe 
complaint  the  defendant  wrongfully  failed 
and  refused  to  furnish  telephone  service  to 
Mrs.  Hodges  on  the  day  mentioned  above, 
and  injury  is  alleged  to  have  been  sustained 
as  the  result  of  said  breach  of  contract.  This 
is  an  action  Instituted  by  the  plaintiffs  to  re- 
cover damages  on  account  of  said  breach. 

The  following  are  the  facts  as  disclosed  by 
the  testimony  adduced  at  tbe  trial: 

The  Hodges  family  consisted  of  the  plain- 
tiffs and  their  young  daughter,  who  was  a 
schoolgirl.  The  business  of  R.  J.  Hodges  re- 
quired bis  frequent  absence  from  the  city, 
and  on  the  day  in  question  he  was  out  of  the 
city  and  returned  home  about  12  o'clock  that 
night  Their  daughter  attended  school  that 
day,  leaving  home  about  8  o'clock  in  the 
morning  and  returned  home  about  5  or  5:30 
o'clock  in  the  afternoon.  Mrs.  Hodges  has 
for  several  years  been  subject  to  severe  at- 
tacks of  headache  which  were  caused  or 
superinduced  by  malaria.  Her  physician 
had  given  her  two  prescriptions  to  relieve 
such  attacks  as  they  came  on.  One  of  the 
prescriptions  was  for  calomel  in  purgative 
doses,  and  the  other  was  for  jwtassium  bro- 
mide and  caffeine  to  be  used  as  a  sedative, 
and  the  directions  to  Mrs.  Hodges  by  her 
physician  were  that  when  she  felt  an  ap- 
proaching attack  of  her  ailment  to  have  both 
prescriptions  filled  and  to  take  the  medicine 
and  go  to  bed  and  rest  The  prescriptions 
were  filed  with  a  druggist  who  conducted  his 
business  at  Ninth  street  and  Rector  avenue 
in  this  city,  and  Mrs.  Hodges  was  accustom- 
ed to  having  the  prescriptions  filled  and  sent 
over  to  her  residence  wlioi  she  was  warned 
of  the  approach  of  an  attack  of  illness.  She 
testified  that  she  got  up  that  morning  with 
a  headache  and  felt  tliat  one  of  the  attacks 
described  was  coming  on,  but  she  told  her 
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daughter  to  go  on  to  school.  Soon  after  the 
child  left  the  house  Mrs.  Hodges  went  to  the 
telephone  and  began  an  effort  to  get  connec- 
tion with  the  central  exchange,  so  that  she 
could  call  the  drug  store  to  have  the  prescrip- 
tion filled.  She  got  no  response  from  central, 
though  she  frequently  repeated  her  efforts 
until  about  1  o'clock,  when  she  was  informed 
that  her  tdephone  service  had  been  discon- 
tinued. She  was  unable  to  talk  with  the 
operator  any  further  at  that  time,  but  after 
continuing  her  efforts  she  got  connection  at 
2 :45  o'clock,  and,  after  being  informed  again 
that  the  service  bad  been  discontinued  on  ac- 
count of  failure  to  pay  the  monthly  bill  which 
fell  due  that  month,  she  Informed  the  opera- 
tor, as  well  as  the  manager,  that  she  had 
paid  the  bill,  and  that  she  was  sick  and  was 
endeavoring  to  get  connection'  with  the  drug 
store  in  order  to  obtain  medicine  with  which 
to  relieve  her  ailments.  The  telephone  blU 
had,  in  fact,  been  paid  when  due,  and  the  dis- 
continuance of  service  was  the  result  of  a 
mistake  and  was  unjustified.  The  manager 
promised  to  have  the  telephone  connected  up, 
but  failed  to  do  so,  according  to  Mrs.  Hodges' 
testimony,  and  she  continued  her  efforts  to 
get  connection  with  the  drug  store  until 
about  4:30,  when  she  became  so  111  that  she 
.  was  rendered  unconscious  and  knew  nothing 
'  of  subsequent  events  until  the  next  day. 
The  daughter  came  home  about  5  o'clock  and 
found  her  mother  across  the  telephone  table 
unconscious  and  groaning  with  pain.  The 
child  also  attempted  to  get  the  telephone  serv- 
ice, but  failed  and  went  to  the  home  of  the 
nearest  neighbor  to  order  groceries  by  tele- 
phone. This  neighbor  was  Mirs.  Boyce,  whose 
door  was  only  a  few  feet  trom  that  of  the 
Hodges  home. 

Mrs.  Hodges  testified  that  her  headache 
grew  worse  as  the  day  advanced  and  that 
she  had  a  severe  rigor  between  1  and  2 
o'clock.  The  testimony  shows  that  she  suf- 
fered severely  as  the  result  of  that  illness, 
which  would  have  been  alleviated  by  the 
medicine  she  failed  to  obtain  in  apt  time,  and 
that  it  kept  her  in  bed  for  several  weeks. 
She  was  Ul  for  a  considerable  length  of  time 
thereafter.  The  testimony  shows  that  her 
husband  and  copIaintUC  expended  a  large  sum 
of  money  in  an  effort  to  obtain  relief  for  her 
ailments.  The  Jury  returned  a  verdict  In 
favor  of  plaintiffs  and  awarded  Mrs.  Hodges 
compensation  for  her  injury  in  the  sum  of 
$2,000  and  awarded  R.  J.  Hodges  the  sum  of 
$1,000. 

The  court  gave  the  following  Instruction  at 
the  request  of  plaintiff,  over  the  objections 
of  defendant: 

"Tou  are  instructed  that,  if  you  believe  trom 
the  evidence  tliat  the  plaintiff  Mrs.  Nolia  V. 
Hodges  had  paid  her  telephone  bill  for  the 
month  of  March,  1918,  and  that  the  defendant 
telephone  company  knew,  or  by  the  exercise  of 
ordinary  care  should  hare  known,  that  such 
teieplv>n0  hill  waa  paid,  and  tliat  «n  w  atMut 


March  29,  1918,  this  plaintiff  became  ill  and 
needed  medicines  or  the  attention  of  a  physi- 
cian, and  that  to  secure  said  medicines  or  such 
attention  she  attempted  to  get  a  telephone  con- 
nection with  her  druggist  or  physician,  and  that 
said  defendant  company  refused  or  failed  to 
give  her  connection,  and  you  find  that  defend- 
ant was  informed  at  the  time  by  Mrs.  Hodges 
that  she  was  ill  and  alone  and  needed  the  medi- 
cines and  medical  attention  wtdcb  she  was  at- 
tempting to  procure  by  phone,  and  that  as  a  re- 
sult of  such  refusal  or  faiiore  to  give  tliis  serr- 
ice  requested  by  Mrs.  Nolia  V.  Hodges  the  said 
plaintiffs  illness  grew  in  severity  and  caused 
her  to  suffer  great  pain  since  that  time,  and 
that  such  continued  iliness  is  the  proximate  re- 
sult of  defendant's  failure  to  give  such  service, 
then  you  will  find  for  the  plaintiffs." 

[1]  The  objection  urged  here  against  this 
instroction  is  that  It  failed  to  define  the  term 
"proximate  cause,"  and  left  the  Jury  unad- 
vised as  to  the  meaning  that  should  be  given 
to  that  term.  The  defendant  offered  no 
specific  objection  to  the  Instruction,  nor  did 
it  ask  for  an  Instruction  defining  the  term 
"proximate  cause"  as  applicable  to  the  facts 
of  the  case.  -  In  fact,  appellant  requested  the 
court  to  give  a  similar  instruction  (So.  3) 
submitting  the  issue  as  to  the  proximate  re- 
sult of  the  alleged  misconduct  of  defendant's 
servante  in  failing  to  give  service,  and  that 
Instruction,  like  the  one  objected  to,  did  not 
undertake  to  define  the  term  "proximate 
cause."  The  defendant  having  failed  to  call 
attention  to  the  omission  to  properly  define 
the  term,  it  is  in  no  attitude  now  to  assign 
as  error  the  ruling  of  the  court  in  giving  tills 
instruction. 

It  is  also  argued  that  this  Instruction  is 
erroneous  because  there  was  no  testimony 
sufficient  to  establish  the  fact  that  the  pro- 
curement of  the  medldne  would  have  pre- 
vented Injury.  There  was  testimony  tending 
to  show  that  the  medicine.  If  procured,  would 
have  arrested  the  progress  of  the  Illness  of 
Mrs.  Bodges,  and  that  the  Illness  would  not 
Iiave  become  aggravated  to  the  extent  that 
the  testimony  showed  that  it  did,  and  which, 
according  to  the  testimony,  caused  acute  and 
continued  suffering. 

The  third  instruction  requested  by  the  de- 
fendant reads  as  follows: 

"Tou  are  instructed  that,  before  yon  can 
retom  a  verdict  in  favor  of  the  plaintiffs,  yon 
must  find  that  the  failure  of  the  defendant  tele- 
phone company  to  give  Mrs.  Hodges  connection 
with  the  drug  store  was  the  proximate  cause 
of  her  siclmess,  that  the  failure  of  the  company 
to  ^ve  the  telephone  connection  desired  was 
the  direct  and  contributing  cause  of  Mis. 
Hodges'  injury,  and  that,  had  it  not  I>een  for 
the  defendant's  failure  to  give  the  desired  con- 
nection, the  injury  would  not  have  occurred." 

The  court  refused  to  give  the  instmctlon  as 
requested,  but  modified  it  by  Inserting  before 
the  word  sickness  the  words  "Increased  or 
continued."     Defendant  also  requested  the 
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following  tnstroctlon,  which  the  conrt  refused 
to  glre: 

"Before  yon  can  find  a  verdict  for  the  plain- 
tiff for  other  than  nominal  damages,  you  must 
find  that  if  plaintiff's  telephone  bad  been  in 
working  order  that  she  would  have  gotten  in 
communication  with  the  drug  store,  that  the 
medicine  would  have  been  sent  to  her,  and.  that 
it  would  have  relieved  her  condition  and  would 
have  prevented  her  subsequent  fllnesa.  It  is 
not  enough  to  entitle  plaintiff  to  a  verdict  for 
them  to  show  that  they  might  or  probably  would 
have  gotten  the  drug  .store,  that  the  medidne 
would  have  been  sent,  and  that  it  might  or 
probably  would  have  relieved  her  condition  and 
averted  her  sabsegaent  sickness,  but  these  facts 
must  be  certainly  and  definitely  shown.  Yon 
cannot  indulge  in  speculation  as  to  whether 
plaintiff  would  have  gotten  into  communication 
with  the  drug  store,  that  the  medicine  would 
have  been  sedt,  and  that  it  would  have  relieved 
her  condition  and  prevented  her  subsequent  ill- 
ness." 

The  court  gave  instruction  No.  6  rfeqnestcd 
by  the  clefendant,  which  reads  as  follows: 

"A  party  to  a  contract  is  only  liable  in  case 
of  a  breach  tiiereof  for  such  damages  as  he 
can  see  or  is  advised  are  likely  to  flow  fronv-.the 
breach.  In  this  case  there  is  nothing  in  the 
contract  agreeing  to  faroish  telephone  service 
to  indicate  that  the  failure  to  furnish  it  on  the 
day  named  in  said  complaint,  or  any  other  par- 
ticnlar  day,  would  result  in  the  damages  claim- 
ed in  the  complaint  sued  on,  and  it  is  not  shown 
that  the  plaintiff  advised  the  defendant  of  her 
sickness  and  the  need  of  telephone  service  to 
procure  medicine  until  about  2:46  p.  m.  on  the 
day  on  which  the  defendant  is  charged  with 
breach  of  its  contract.  You  are  instructed  that, 
until  the  defendant  was  advised  of  these  special 
drcnmstances,  it  could  not  be  held  liable  under 
said  contract  for  the  damages  claimed.  You 
are  further  instructed  that  the  defendant,  after 
it  had  been  advised  of  Mrs.  Hodges'  sickness 
and  her  desire  to  commnnicate  with  her  physi- 
cian or  drug  store,  had  a  reasonable  time,  act- 
ing promptly  and  diligently,  within  which  to  re- 
store telephone  connection  so  that  she  might 
use  her  telephone.  Therefore,  if  you  find  that 
the  defendant  did  restore  the  telephone  service 
within  a  reasonable  time,  acting  promptiy  and 
diligently,  your  verdict  will  be  in  favor  of  the 
defendant." 

[2]  Tbe  modification  of  instruction  No.  8 
was  proper ;  for,  as  before  stated,  there  was 
evidence  tending  to  show  that,  if  Mrs.  Hodges 
liad  obtained  medicine  In  apt  time,  It  would 
have  alleviated  her  Illness,  and  tbat  her 
failure  to  obtain  medicine  in  apt  time  result- 
ed in  aggravating  and  continuing  her  illness. 

[3]  Instruction  No.  8  was  properly  refused 
because  it  Is  argumentative.  All  that  ap- 
pellant was  entitied  to  In  tbat  instruction 
was  onbraced  in  other  Instructions  given. 

[4]  It  is  contended  here  for  the  first  time 
tltat,  according  to  the  undisputed  evidence, 
Mrs.  Hodg^  could  have  prevented  the  in- 
jury by  resorting  to  other  methods  of  obtain- 
ing tlie  medicine,  and  that  her  fiillare  to  take 


any  steps  to  mitigate  tibe  injury  resulting 
from  the  failure  to  furnish  service  prevents 
plaintiffs  from  recovering  any  substantial 
amount  of  damages.  In  other  words,  it  is 
contended  that  there  would  have  been  no 
substantial  injury  If  Mrs.  Hodges  had  at- 
tempted to  procure  the  medicine  by  other 
means.  The  doctrine  announced  by  this  cou-  v 
In  Young  v.  Berman,  96  Ark.  78,  131  S.  W. 
62,  34  L.  R.  A.  (N.  S.)  977,  and  Western  Union 
TeL  Co.  V.  Ivy,  102  Ark.  246,  143  S.  W.  1078, 
is  Invoked.  After  a  careful  consideration  of 
the  contention,  we  have  reached  the  conclu- 
sion that  the  point  is  raised  too  late,  and 
tliat  it  would  be  an  Injustice  to  plaintiff  to 
permit  it  to  be  raised  now  for  the  first  time. 
It  is  true  that  defendant  asked  for  a  peremp- 
tory instruction  and  also  asked  for  an  in- 
struction telling  the  Jury  tbat  there  could 
only  be  a  recovery  for  nominal  damages,  but, 
conceding  that  the  question  was  technically 
raised  by  these  Instructions,  yet  there  la  no 
escape  from  the  conclusion,  after  careful 
perusal  of  the  proceedings  below,  that  the 
question  of  mitigation  of  damages  was  never 
actually  called  to  the  attention  of  the  court 
or  the  plaintiffs  in  the  action.  Mrs.  Hodges 
and  her  daughter  and  Mrs.  Boyce,  her  neigh- 
bor, each  testified  in  the  case,  and  none  of 
them  were  asked  a  single  question  in  regard 
to  the  opportunities  for  communicating  with 
the  drug  store  or  of  obtaining  the  medicine 
in  any  other  way.  Mrs.  Hodges  testified  in 
detail  about  the  occurrences  of  the  day  and 
was  cross-examined  at  length  on  the  subject, 
bat  she  was  not  asked  any  question  tending 
to  elicit  an  explanation  as  to  why  she  did 
not  make  an  effort  to  get  relief  in  spme  other 
way.  It  may  be  that  she  could  have  satis- 
factorily explained  to  the  Jury  why  she  could 
not  and  did  not  obtain  relief  in  some  other 
way.  It  would,  as  before  stated,  be  unjust 
to  the  parties  to  permit  that  question  to  be 
raised  here  for  the  first  time;  for  the  plain- 
tiff could  have  been  put  on  guard  by  a  sim- 
ple question  on  this  subject  or  by  a  request 
for  an  instruction  dlrecUy  submitting  the 
Issue  as  to  the  duty  of  Mrs.  Hodges  to  miti- 
gate the  Injurious  results  from  the  failure  of 
the  dtfendant  to  furnish  telephone  service. 

It  is  further  contended  tbat  the  verdict  is 
excessive,  but  we  think  the  evidence  tends  to 
establish  injuries  to  the  plaintiffs  which  jus- 
tify the  award  of  damages  fixed  by  the  Jury. 

The  judgm^t  Is  therefore  afiSrroed. 

SMITH,  J.  (dissenting).  The  Judgment  re- 
covered was  for  $3,000;  that  sum  being 
awarded  as  ctxupensation  for  the  failure  to 
give  a  subscriber,  who  was  entitled  to  serv- 
ice, telephonic  connection  with  a  nearby 
drug  store,  which  would  have  enabled  the 
subscriber  to  have  placed  an  order  for  two 
prescriptions  to  be  flUed.  One  prescription 
was  of  calomel  in  purgative  doses;  the  other 
for  potassium  bromide  and  caffeine.    There 
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was  testimony  to  the  effect  that  these  pre- 
acrlptions,  if  taken  in  time,  afforded  Mrs. 
Hodges,  the  person  for  whom  they  were  writ- 
ten, relief  from  the  headaches  from  which 
she  periodically  suffered. 

But  the  doctor  who  wrote  the  prescriptions 
testified  that  the  direction  accompanying  the 
prescriptions  was  for  the  patient  to  go  to  bed 
and  to  remain  qnlet  and  to  take  the  medicine 
at  the  first  indication  of  the  troubles  the 
medicine  was  intended  to  relieve.  Mrs. 
Hodges  testified  that  when  she  arose  on  the 
morning  in  question  she  felt  one  of  the  at- 
tacks coming  on.  She  did  not  retire.  Nei- 
ther did  she  allow  her  daughter  to  remain 
at  honiie  with  her.  On  the  contrary,  she 
told  her  daughter  to  go  to  school,  and  the 
daughter  went  Mrs.  Hodges  performed,  un- 
assisted, all  her  domestic  duties.  In  tlie 
meantime  she  continued  to  grow  worse,  and 
at  1  o'clock  had  a  rigor ;  yet  It  was  not  until 
2:45  In  the  afternoon  that  she  furnished  to 
the  telephone  company  the  explanation  of  the 
special  circumstances  which  made  the  com- 
pany liable  for  the  special  damages.  South- 
em  Telephone  Co.  V.  King,  103  Ark.  160,  146 
S.  W.  489.  After  knowing  early  in  the  morn- 
ing that  one  of  these  periods  of  suffering  was 
coming  on,  and  after  knowing  that  she  should 
take  the  medicine  and  go  to  bed  as  directed 
by  the  doctor,  she  iiermitted  half  the  day  to 
expire  before  she  even  told  the  telephone 
company  of  the  special  circumstances.  She 
says  she  was  all  the  time  trying  to  get  tele- 
phone service.  She  could  have  sent  her 
daughter  for  the  medicine  in  the  morning; 
but  she  thought  she  could  phone  the  order. 
She  could  herself  have  gone  to  the  drug  store 
a  few  blocks  away;  but  she  relied  on  the  use 
of  the  telephone.  The  time  was  March  29th ; 
the  place  514  Bock  street,  one  of  the  old  and 
long  built-up  residential  streets  of  the  dty  of 
Uttle  Rock.  Necessarily  many  i^onea  in 
the  neighborhood  were  accessible,  and  would 
no  doubt  have  been  available  in  so  great  an 
emergency  If  Mrs.  Hodges  preferred  to  use 
the  telq)hone,  rather  than  to  go  to  or  to 
send  to  the  drug  store,  as  she  might  have 
done.  In  my  opinion,  It  would  be  difflcult  to 
state  a  case  where  the  duty  to  minimize 
the  damages  could  be  more  obvious,  or  the 
means  of  doing  so  be  more  readily  at  hand. 

It  Is  said  that  the  questi<m  of  the  duty  to 
avert  the  Injury  and  reduce  the  damage  was 
not  mentioned  in  any  form  in  the  trial  be- 
low, and  that  it  is  too  late  to  raise  it  now. 
I  am  of  the  opinion,  however,  that  this 
question  goes  to  the  sufficiency  of  the  evi- 
dence to  support  the  amount  of  the  damages 
recovered ;  and  the  question  of  the  ezcesslre- 
ness  of  the  verdict  was  properly  raised  be- 
low. The  question  is  therefore  presented 
here,  and  since  the  duty  to  mitigate  the  dam- 
ages, and  the  opportunity  to  do  so,  is  estab- 
lished by  all   the  testimony,   the  Judgment 


should  be  reversed;  or,  if  this  is  not  done,  it 
should  be  affirmed  for  nominal  damages,  as 
coonectian  was  furnished  the  subscriber  late 
in  the  afternoon. 

In  so  announcing  my  view  I  have  in  mind 
that  this  is  a  suit  for  damages  for  the  fail- 
ure to  give  service,  and  that  In  such  actions 
it  Is  proper  to  consider  the  duty  of  the  party 
injured  to  minimize  the  damages.  Western 
Union  Telegraph  Co.  v.  Ivy,  102  Ark.  246, 
143  S.  W.  1078. 

WOOD,  J,  concurs.    • 


BEARD  V.  BEARD.     (N«.  231.) 

(Supreme  Court  of  Aitansas.    March  21, 
1S21.) 

I.  Dowor  «=3l2(|)— 4lDsbaad,  assamlag  mort- 
gage on  land  granted  hin  by  hit  father,  takes 
by  purchase,  giving  his  widow  dower  la  fee; 
"ancestral  estate."  ft 

An  estate,  legally  Bpealdng,  cannot  come 
partly  by  gift  and  partly  by  purchase,  bat  to  be 
ononBtral  the  conveyance  must  be  made  entirely 
in  the  consideration  of  blood,  without  any  con- 
sideration deemed  viluable^  and  if  partly  for 
valuable  consideration  it  is  a  new  acquisitioD, 
so  that,  where  a  liuslmnd,  taking  a  grant  from 
big  father,  BBSumed  a  small  mortgage,  one-half 
of  whicli  the  father  later  agreed  to  pay,  the 
husband's  estate  was  a  new  acquisition,  and  liis 
widow's  dower  was  in  fee. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Ancestral  Estate.] 

Appeal  from  Mississippi  Chancery  Court, 
Archer  Wheatley,  Chancellor. 

Suit  between  W.  A.  Beard  and  Mr&  Vergie 
Beard.  From  a  decree  for  the  latter,  the 
former  appeals.    Affirmed. 

Driver  &  Simpson,  of  Osceola,  for  appel- 
lant 
Buck  &  Lasley,  of  Blytheville,  for  appellee. 

McCDIiLOCH,  C.  J.  Appellee  is  tlie  widov 
of  Don  P.  Beard,  deceased,  who  was  the 
owner  of  a  tract  of  farm  land  in  Mississippi 
county,  and  the  only  question  involved  in  the 
present  controversey  is  whether  the  decedent 
held  the  lands  as  a  new  acquisition  by  pur- 
chase so  as  to  give  his  widow  a  title  in  fee 
to  her  dower  interest  or  as  an  ancestral  es- 
tate so  as  to  limit  the  widow's  dower  inter- 
est to  an  estate  for  life. 

There  Is  no  substantial  dispute  concerning 
the  material  facts  of  the  case.  The  lands  in 
question  were  originally  owned  by  am>ellani, 
W.  A.  Beard,  the  father  of  Don  P.  Beard, 
and  the  former  conveyed  the  lands  to  the  lat- 
ter by  deed  of  conveyance  dated  Jane  16, 
1917,  reciting  a  consideration  of  "one  dollar 
and  other  valuable  considerationa,"  and  also 
containing  the  following  recital: 
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"It  is  expressly  nnderstood  that  this  deed  Is 
made  subject  to  a  deed  of  trnst  now  on  the 
lands  conveyed  herein,  amounting  to  six  thou- 
sand dollata,  held  by  the  MiBsisaippi  Valley 
Trust  Company  of  St.  Louis,  Missouri,  •  •  • 
and  which  this  grantee,  Don  P.  Beard,  aasumes 
and  agreed  to  pay." 

Coincident  with  the  execntlon  of  the  deed, 
W.  A.  Beard  voluntarily  executed  to  Don  P. 
Beard  a  dedamtlon  In  writing,  to  the  effect 
that  he,  the  said  W.  A.  Beard,  would  "pay 
for  the  said  Don  P.  Beard  to  the  Mississippi 
Valley  Trust  Company  of  St.  Louis,  Missouri, 
or  Its  assigns,  five  years  after  date  of  the 
certain  deed  of  trust,  at  which  said  deed  of 
trust  becomes  due,  the  sum  of  three  thousand 
($3,000.00)  dollars  to  apply  as  against  the 
indebtedness  evidenced  by  said  deed  of  trust, 
*  *  *  provided  title  to  said  real  estate 
Is  held  by  the  said  Don  P.  Beard,  and  pro- 
vided that  said  real  estate  Ifl  owned  by  the 
said  Don  P.  Beard  In  person."  It  appears  from 
the  testimony  In  the  case  that  the  mortgage 
debt  to  the  Mississippi  Valley  Trust  Comi>a- 
ny  did  not  fall  due  for  five  years,  and  before 
its  maturity  Don  P.  Beard  died  wltbont  hav- 
ing paid  any  of  the  debt 

There  was  oral  testlm<ny  to  the  effect  that 
the  conveyance  from  W.  A.  Beard  to  bis  son 
was  intended  as  a  gift.  But  the  deed  of  con- 
veyance itself  contained  the  redtal  of  a  con- 
slderatlon  moving  from  the  grantee  to  pay 
one-half  of  the  mortgage  debt  which  he  as- 
gamed  by  the  acceptance  of  the  conveyance. 
The  proof  shows  that  the  land  was  of  a  value 
largely  in  excess  of  the  mortgage  debt,  and  it 
is  undisputed  that  the  father  intended  to 
make  a  gift  to  his  son  of  the  land,  at  least 
to  the  extent  of  the  value  in  excess  of  one- 
half  of  the  mortgage  debt  But  it  is  equal- 
ly undisputed  that  the  son  obligated  himself 
by  the  acceptance  of  the  deed  to  pay  one-half 
of  the  debt  and  to  this  extent  be  received 
the  title  by  purchase. 

It  has  become  the  settled  rule  in  this  state, 
as  announced  in  the  decisions  of  this  court 
that  an  estate  cannot,  legally  speaking,  come 
partly  by  gift  and  partly  by  purchase,  and 
that— 

"in  order  to  constitate  a  gift  from  a  parent  to 
a  child  an  ancestral  estate,  within  the  meaning 
of  our  statute,  the  conveyance  most  be  made 
entirely  in  consideration  of  blood  and  without 
any  consideration  deemed  valuable  in  law;  and 
if  snch  deed  ia  executed  partly  for  a  valuable 
consideration,  the  estate  acquired  is  a  new  ac- 
quisition.'' Martin  v.  Martin,  98  Ark.  93,  135 
S.  W.  348;  HiU  v.  Heard,  104  Ark.  23,  148  S. 
W.  254,  42  I/.  R.  A.  (N.  S.)  446,  Ann.  Gas. 
19140,  403;  McElwee  v.  McElWee,  219  S.  W. 
30;  Earl  v.  Earl,  226  S.  W.  289. 

Counsel  for  appellant  attempt  to  bring  this 
case  within  the  rule  announced  In  Howard 
V.  Grant  107  Ark.  594,  156  S.  W.  433,  where 
the  ancestor  had  become  the  equitable  owner 
of  land  under  a  title  bond  and  the  purchase 
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price  was  paid  by  the  personal  representative 
after  the  death  of  the  ancestor,  and  we  held 
that  the  estate  taken  by  the  heirs  was  an- 
cestral, notwithstanding  that  purchase  price 
was  thus  paid.  This  case  does  not  however, 
fall  within  the  rale  announced  in  that  case, 
for  here  there  was  an  obligation  on  the  part 
of  the  gfrantee  to  pay  one-half  of  the  mort- 
g;age  debt  In  consideration  of  the  conveyance. 
This  Imposed  an  enforceable  obligation  on 
him  (Felker  v.  Rice,  110  Ark.  70,  161  S.  W. 
162;  Walker  v.  Mathls,  128  Ark.  317,  194 
S.  W.  702),  and  constituted  a  valuable  con- 
sideration for  the  conveyance.  The  fact  tliat 
the  consideration  was  inadequate  or  was  only 
in  part  a  consideration  for  the  conveyance 
does  not  alter  the  role  that  an  estate  ac- 
quired under  such  drenmstances  Is  a  new 
acquisition.  Nor  does  the  fact  that  the  gran- 
tee had  not  In  fact  paid  the  consideration  af- 
fect the  application  of  the  rule,  for,  the  ob- 
ligation being  a  valid  one.  It  could  be  en- 
forced against  bis  estate. 

The  chancery  coort  was  correct  In  holding 
that  the  estate  of  Don  P.  Beard  in  the  land 
was  a  new  acquisition,  and  that  the  widow 
was  entitled  to  an  estate  in  fee  simple  ia 
the  portion  allotted  to  her  as  dower. 

AfiSrmed. 


WILMOT  at  «l.  V.  WEST  et  al.    (No.  235.) 

(Supreme    Court    of    Arkansas.    March     21, 
1921.) 

t.  Contraett  4=3322(4)— Finding  of  anbttan- 
tlal  performaaoe  of  building  contract  hold 
not  against  preponderanoo  of  evldeaoo. 

In  a  suit  on  a  bniiding  contract  the  find- 
ing of  the  chancellor  that  there  had  been  a 
substantial  compliance  with  the  contract  held 
not  against  the  preponderance  of  the  evidence. 

2.  StIpvtatloRS   «»I8(8)— Where    parties   to 

aotioa  agree  to  appoiatmont  of  parsono  to 

report  value  of  certain  worli,  thoy  are  bound 

by  ascertainment 

Where  in  a  suit  on  a  building  contract  the 

parties  agreed  tliat  the  court  might  appoint 

two    disinterested    persons    to    examine    the 

work  and  ascertain  its  actual  value  at  prices 

charged  for   such   work    at    the   time   it   was 

done,  the  contractor  could  not  complain  that 

the  value  of  the  work  was  ascertained  in  that 

way. 

Appeal  from  Garland  Cibancery  Court;  J. 
P.  Henderson,  CihanceUor. 

Consolidated  stilts  by  E.  O.  West  and  an- 
other against  S.  O.  Wilmot  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal, and  the  plaintiff  named  takes  a  cross- 
appeal.    Affirmed. 

E.  O.  West  brought  a  suit  In  eqalt7  against 
S.  6.  Wilmot  for  $1,884.35  alleged  to  be  due 
him  for  materials  furnished  and  labor  per- 
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formed  In  making  oartain  improvements  uih 
OQ  a  two-st»ry  frame  dwelling  house  in  the 
city  of  Hot  Springs,  Ark.,  belonging  to  S.  G. 
-  WUmot,  and  also  to  have  the  amomit  reopv- 
ered  declared  to  be  a  lien  on  the  house  and 
the  lot  npon  which  it  is  situated. 

E.  B.  Mooney  also  brought  a.  suit  in  equity 
against  S.  O.  Wilmot  to  recover  $300  for  ma- 
terials furnished  and  labor  perfotmed  upon 
the  same  house  under  a  subcontract  with 
West  and  to  have  the  amount  recovered  de- 
clared a  lien  upon  said  house  and  lot  The 
two  suits  were  consolidated  and  tried  to- 
gether upon  a  state  of  facts  substantially  as 
follows: 

Mrs.  S.  O.  Wilmot  owned  a  two-story 
frame  house  situated  on  a  lot  in  Hot  Springs, 
Ark.,  which  she  had  purchased  for  $6,000. 
She  wished  to  have  material  alteratliHis  and 
repairs  made  on  the  property,  and  in  Sep- 
tember, 1917,  entered  Into  a  written  contract  j 
With  B.  O.  West  for  that  purpose.  The  con- 
tract provided  that  the  r^alrs  should  be  I 
constructed  in  accordance  with  the  specifl- 1 
cations  accompanying  the  contract,  and  that 
all  the  materials  furnished  and  the  labor 
done  should  be  furnished  and  executed  in  a  j 
first-class  and  workmanlike  manner.  The ' 
consideration  recited  was  $2,655.  The  spec-  { 
Iflcations  provided  for  the  excavation  for 
troat  steps  and  a  driveway  on  the  lot.  It 
provided  for  a  concrete  retaining  wall,  a 
concrete  walk,  and  other  concrete  work.  It 
also  provided  for  a  cobblestone  fence  120  feet 
long,  12  inches  thick,  and  not  to  exceed  2^ 
feet  high.  It  provided  that  the  contractor 
might  use  all  the  materials  taken  out  of  the 
building  available  to  be  reused  and  furnish 
the  rest  of  the  materials  except  as  specified 
in  the  contract.  The  owner  was  to  furnish 
shingles  for  the  roof  of  the  porch  and  the 
garage.  The  garage  was  to  be  one-story  and 
of  the  size  and  specifications  provided  in  the 
contract  The  contract  also  provided  for  a 
butler's  pantry,  a  kitchen,  and  a  sleeping 
porch  of  the  kind  and  character  designated 
in  the  specifications.  It  provided  for  an  ex- 
tension of  the  front  porch  and  the  kind  and 
character  of  materials  to  be  used  In  con- 
structing and  roofing  it 

Subsequently  Mrs.  Wilmot  made  addition- 
al agreements  with  West  for  material  chang- 
es and  alterations  in  her  plans  for  repairing 
the  dwelling  house.  The  sleeping  porch  was 
changed  Into  a  room,  and  the  front  porch 
was  altered  so  as  to  make  it  two  stories  high 
with  a  sleeping  porch  on  the  second  story. 
The  plans  for  the  garage  were  changed  so 
as  to  make  it  two  stories  high.  The  roofs 
of  the  garage  and  of  the  front  porch  were 
changed  from  shingle  to  some  sort  of  compo- 
sition roofs.  This  was  done  because  the 
change  of  the  front  porch  from  one  story  to 
two  stories  and  of  the  garage  would  make 
the  roof  so  flat  that  it  was  not  practical  to 
have  a  shingle  roof  on  either  of  them.  Nu- 
merous other  changes  in.  the  plans  for  the 


.repaira  of  the  interior  of  the  booae  were 
lagreed  upon  between  the  parties. 

When  the  repairs  were  near  cMnpletion, 
Mrs.  WUmot  called  in  F.  J.  W.  Hart,  an  ar- 
chitect of  30  years'  experience,  to  Inspect  the 
work  which  had  been  dwoe  by  Mr.  West 
Mr.  Hart  testified  that  the  hard  wood  floors 
put  in  by  West  were  better  than  tbe  aver- 
age, bat  that  the  general  character  of  the 
work  done  by  West  on  the  remainder  of  the 
building  was  of  very  common  grade.  He 
stated  in  detail  the  defects  in  tbe  w<wk. 

Mrs.  Wilmot  also  testified  in  detail  about 
the  defects  In  the  materials  furnished  and 
the  work  done  by  Mr.  West  on  tbe  bouse. 
Her  husband  was  her  agent  in  inaking  the 
contract  and  he  also  testified  that  neither 
the  materials  nor  tbe  workmansh^  came  vf 
to  the  specifications  required  by  tbe  oon- 
tract 

B.  B.  Mo<mey  was  a  subcontractor  nnds 
B.  O.  West  and  did  the  stonework  required 
by  the  contract  for  West  Certain  cbanges  in 
the  stonework  were  agreed  npon  by  the  pai^ 
ties  during  the  progress  of  the  work.  West 
and  Mooney  were  witnesses  for  eadi  other. 
Bach  testified  that  the  work  strictly  came 
up  to  the  specifics  tl(ni8  of  the  original  con- 
tract except  where  alterations  wore  agreed 
upon  between  the  parties,  and  that,  where 
alterations  were  agreed  npon,  the  work  botli 
in  regard  to  workmanship  and  materials 
came  up  to  the  specifications  of  tne  contract. 
They  also  testified  that  after  the  contract 
bad  been  completed  Mrs.  Wilmot  went  witb 
them  to  the  building  and  examined  the  re- 
pairs In  detail,  and  admitted  to  tbem  that 
the  work  done  and  the  materials  used  came 
up  to  the  specifications  of  the  contract  ana 
that  she  owed  them  respectively  the  amounts 
claimed.  Bach  claimed  the  amoant  saed  for 
in  this  action. 

During  the  progress  of  the  trial  the  djan- 
cellor  appointed,  with  the  consent  of  the  par- 
ties, two  persons  to  make  an  examination  of 
tbe  work  and  materials  used  and  to  make  ■ 
report  to  him  thereof,  ^nie  men  appointed 
vrere  empowered  to  take  additional  testimo- 
ny. If  necessary.  They  made  their  report  to 
the  court  of  the  amounts  which  should  be 
allowed  West!  and  Mooney,  and  the  court 
substantially  followed  their  report  in  mak- 
ing his  finding  of  the  amoimts  dne  by  Mrs. 
Wilmot  to  West  and  Mooney. 

Two  witnesses  testified  that  it  would  be 
difficult  to  tell  whether  the  materials  came 
up  to  specifications  after  they  had  been  put 
into  the  building.  One  of  them  said  that  it 
was  not  a  first-class  Job  and  the  other  stated 
that  it  looked  to  be  a  fiilr  Job.  Two  other 
witnesses  testified  that  the  reputation  of 
Hart  in  the  community  for  truth,  was  bad. 
Other  testimony  will  be  stated  or  referred  to 
in  the  opinion. 

The  chancellor  was  of  the  opinion  that  E. 
O.  West  should  recover  of  Mrs.  S.  G.  Wilmot 
the  sum  of  $l,164.18t  and  that  £1  B.  Mooner 
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Bhonld  recover  of  her  the  anm  of  $S00.  It 
was  decreed  that  these  sums  should  be  a  lien 
upon  the  lot  and  dwelling  house  In  question, 
and  that  the  house  and  lot  shoald  be  sold 
for  the  purpose  of  paying  the  amounts  found 
to  be  due  West  and  Mooney  respectively.  If 
payment  was  not  made  to  them  within  30 
days  after  the  date  of  the  decree. 

To  reverse  the  decree.  Sirs.  S.  G.  Wilmot 
has  duly  prosecuted  this  appeal. 

C.  Floyd  Huff,  of  Hot  Springs,  Jas.  B. 
Hogue,  of  Little  Rock,  for  appellants. 

A.  B.  Belding  and  A.  J.  Murphy,  both  of 
Hot  Springs,  for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  To  reverse  the  decree  counsel 
for  appellant  invoke  the  rule  laid  down  in 
Harris  v.  Graham,  86  Ark.  670,  lU  8.  W. 
984,  and  later  cases  to  the  effect  that,  where 
there  has  heen  a  lack  of  substantial  per- 


J.  D.  Brock  and  Bugene  Patton  were  ap- 
pointed by  the  court  with  the  consent  of  the 
parties  to  make  an  examination  of  the  work 
done  by  West  and  Moooey  for  Mrs.  Wilinot. 
They  were,  directed  to  ascertain  the  actual 
value  of  the  work  as  per  prices  charged  for 
such  work  at  the  tltne  the  same  was  done, 
and  were  empowered  to  hear  evidence  of  wit- 
nesses as  to  the  same.  The  order  provided 
that  the  parties  to  the  suit  might  be  present 
at  the  examination  of  the  work.  Patton  and 
Brock  examined  the  work  and  filed  a  detail- 
ed report  to  the  court  of  the  results  of  their 
examination.  They  reported  that  they  had 
inspected  and  appraised  the  work  done  and 
the  materials  used  in  repairing  the  house. 
They  further  reported  that,  where  all  risk  Is 
assumed  by  the  buUder,  and  the  contractor 
only  charges  a  commission  for  superintend- 
ing and  carrying  on  the  work,  10  per  cent,  of 
the  cost  of  the  labor  and  materials  is  the  us- 
ual amount  allowed  him.    West  and  Mooney 


formance  of  a  contract  by  a  contractor,  he^g^j,^  ^hat  their  profits  were  no  greater 
^nnot  establish  a  lien  upon  Oie  property    ^^^^  ^^  ^  ^        t  „,  ^^  ^^^^  ^„^ 

We  cannot  agree  with  counsel  for  appellant ;  ^j^p  materials 
in   their  contention.     The.  chancellor  found  I     »♦  i.  +■„«  «,„»  *-,..  ».-.^r,k.>-<,  -™1,^l„„.>.^ 

that  there  had  been  a  substantial  compliance  |  J{,^  w^f^^L^In  twTl»-  ?i^ 

...    ..  . .  w    t  it.  T.T    ..      J  »f  by  Mrs.  Wilmot  testined  that  it  was  impos- 

with  the  contrart  by  tath  W^t  and  Mooney.  I    ;,^  to  ascertain  what  kind  of  mateSata 
It  cannot  be  said  that  his  findings  of  fact  in  I  ^^^^  ^^^^  yynimng;    but,  if  their  testi- 

ttis  respect  are  against  the  preponderance  j  ^^„y  ^j^^^j^  ^  ^^p^;^  ,^  ^^^   j^  ^.„„l^ 

or  tne  eviaence.  not  help  Mrs.  Wilmot  any,  for  it  would  with 

rbe  record  comprises  534  pages  of  type- j  j  ^^^^  ^^^^  ^^  „^U  ^^j^^  g^^^j^ 

written  matter,  and  it  will  therefore  be  Im-   ^  ^^^^  ^^  g^^^,^  testimony.     This  would 


practical  to  set  out  an  abstract,  oc  even  a 
synopsis  of  all  the  testimony.  Indeed,  to  do 
so  would  serve  no  useful  puriK>se.    The  tes- 


leave  West  and  Mooney  testifying  that  they 
had  performed  the  contract  in  accordance 


timony  Is  in  direct  and  irreconcilable  con- 1  **''>  ""eir  contract,  and  Mrs.  Wilmot  and 
filet,  and  we  deem  it  sufficient  to  say  that  we '  ^*'  husband  testifying  to  the  contrary, 
have  given  all  of  it  careful  consideration.  I  Brock  and  Patton  were  appointed  by  the 
In  the  first  place,  It  may  be  stated  that  I  court  as  disinterested  persons  with  the  con- 
West  and  Mooney  both  testified  that  after  sent  of  both  parties  for  the  express  purpose 
the  work  had  been  finished  Mrs.  Wilmot  { of  examining  in  detail  the  work  done  and 
went  to  the  house  and  examined  the  work  i  materials  used  in  the  repair  of  the  house 
in  detail.  She  expressed  herself  to  them  as  I  and  premises.  Their  report  showed  that 
being  satisfied  with  the  work  done  by  them  \  they  made  a  careful  and  detailed  examlna- 
as  well  as  the  materials  used  in  doing  It  tlon,  as  they  were  ordered  to  do.  Their  re- 
She  said  that  she  had  been  caused  some  dls- ,  port  shows  that  Mrs.  Wilmot  was  indebted 


satisfaction  by  her  husband's  employing  Mr. 
Hart,  the  architect,  to  look  over  the  work, 
and  his  report,  but  that  she  had  great  confi- 
dence In  Mr.  West,  and,  after  examining  the 
house,  she  was  satisfied  that  he  had  made 
the  repairs  in  accordance  with  his  agree- 
ment. 

It    may    be    noted    here    that    numerous 


in  the  respective  amounts  found  by  the  chan- 
cellor, and,  as  above  stated,  when  all  the  sur- 
rounding circumstances  are  CMisldered,  we 
do  not  tldnk  it  can  be  said  that  the  finding 
of  the  chancellor  in  this  respect  is  against 
the  preponderance  of  the  evidence. 

[2]  E.  O.  West  has  taken  a  cross-appeal, 
and  it  is  earnestly  insisted  by  his  counsel 


changes  were  made  in  the  plans  during  the  that  he  is  entitled  to  the  amount  sued  for 


progres-s  of  the  work.  This  indicates  that 
Mrs.  Wilmot  was  present  and  examined  the 
work  as  it  progrt-ssed.     She  made  no  corn- 


instead  of  the  amount  allowed  him  by  the 
chancery  court  He'  bases  his  contention  up- 
on the  fact  that  the  parties  made  a  contract. 


plaint  during  all  this  time  concerning  the '  and  that  the  evidence  shows  that  West  la 
workmanship  or  the  materials  used.  It  is  I  entitled  to  the  amount  sued  for  under  his 
true  that  Hart,  the  architect,  stated  that  the '  contract.  But  little  need  be  said  on  this 
general  character  of  the  work  was  bad.  But :  branch  of  the  case.  As  we  have  just  soon, 
in  this  respect  he  is  directly  contradicted  by !  Brock  and  Patton,  with  the  consent  of  the 
the  two  men  aiipolnted  by  the  chancellor  to  parties  to  this  lawsuit,  were  appointed  to 
examine  the  work  and  to  make  a  report  I  inspect  the  work  and  make  a  report  as  to  its 
thereof  to  him.  |  value.    Brock  and  Patton  made  a  detailed 
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report  in  accordance  with  the  order  appoint- 
ing them,  and  it  cannot  be  said  that  their 
finding  is  against  the  express  contract  made 
by  the  parties.  The  parties  agreed  that  they 
should  ascertain  the  actual  value  of  the 
work  done  by  West  as  per  prices  charged  for 
such  work  at  the  time  same  was  done,  and 
tbey  are  in  no  attitude  to  complain  now  that 
this  was  done. 
Therefore  the  decree  wUi  be  affirmed. 


GREENE   COUNTY   V.   SMITH.    (No.   232.) 

(Supreme  CV>urt  tff  Arkansas.   March  21, 1921.) 

1.  Taxation  «ss>8a— I  ndlvidual  Interest  of  b«a> 
efloiary  of  tniat  not  sabjeot  to  taxation. 

Where,  under  an  instrument  designated  as 
a  declaration  of  trust,  oil  and  gas  leases  in  a 
foreign  state  were  acquired  with  funds  furnish- 
ed by  the  beneficiaries,  the  property  to  be 
managed  by  the  trustees,  the  individual  inter- 
est of  a  beneficiary  was  not  subject  to  taxa- 
tion under  Crawford  &  Moses'  Dig.  |  9853, 
protiding  that  all  property  in  joint-stock  com- 
panies, or  otherwise,  shall  be  subject  to  taxa- 
tion, for  the  words  "or  otherwise"  refer,  un- 
der the  rule  of  ejusdem  generis,  to  the  same 
class  to  which  the  spedfic  words  preceding 
belong,  and  the  declaration  of  trust,  which 
specifically  provided  that  the  beneficiaries 
should  be  unaffected  by  any  such  relation  as 
that  of  a  partnersliip  or  joint-stock  corpora- 
tion, showed  tliat  no  artificial  entity  was  cre- 
ated. 

2.  Taxation  ^=>63— Oil  and  gas  IMSM  In  a 
foreign  state  are  not  subject  to  taxation  in 
Arkansas. 

Where,  under  a  trust  declaration,  the 
trustees  acquired  oil  and  gas  leases  in  Tex- 
as, such  leases  must  be  deemed  real  property 
and  not  subject  to  taxation  in  Arkansas  under 
Crawford  &  Moses'  Dig.  {  9792,  defining  the 
term  "real  property"  as  including  not  only  the 
land  itself  but  also  buildings  and  all  rights  and 
privileges  appertaining  thereto. 

Appeal  from  Circuit  Court,  Greene  County ; 
R.  H.  Dudley  Judge. 

Action  by  GrifBn  Smith  against  Greene 
County  to  set  aside  an  assessment,  l>egun  tn 
the  county  court  and  ai^ealed  by  plaintiff  to 
the  circuit  court  after  an  adverse  judgment. 
Prom  a  judgment  of  the  circuit  court  setting 
aside  the  assessment,  the  defendant  county 
appeals.    Affirmed. 

Jeff  Bratton,  of  Paragould,  for  appellant. 
B.  P.  Taylor,  of  Paragould,  for  appellee. 

WOOD,  J.  Under  a  certain  instrument 
designated  as  a  "Declaration  of  Trust"  a 
trust  estate  was  created,  known  for  conven- 
ience as  the  "Commercial  heaae  Syndicate," 
with  offices  under  that  name  in  Paragould, 
Ark.,  and  socli  other  plaws  as  the  trustees 


might  designate.    The  object  of  the  trust,  as 
declared  in  the  instrument,  was: 

"To.  provide  a  trnst  in  which  various  person* 
may  have  ownership  rights,  the  assets  of  the 
trust  to  be  managed  by  trustees,  who  sliaU 
be  free  from  the  direction  of  said  persf't.5 
having  ownership  rights,  or  any  of  them.  Tl ; 
persons  having  ownership  rights  shall  be  tmi-'t 
beneficiaries  only,  unaffected  by  any  soch  rr- 
lation  as  that  of  partnersliip  or  joint  stock 
association." 

It  Is  declared  that  the  property  aoquired 
siiaU  be  in  the  name  of  the  C!onunerclal  Lease 
Syndicate  as  trustees,  the  property  to  be  held 
for  the  benefit  of  the  holders  of  trust  certiii- 
cates.    Two  persons  are  named  In  the  instru- 
ment as  trustees,  and  it  is  declared,  amoog 
other  things,  that  they  "shall  have  full  pow- 
er to  do  all  things  which  tn  their  Judgment 
are  necessary  and  prudent  in  the  managt^ 
ment  and  conduct  of  this  trust"     It  is  de- 
clared that  the  business  of  the  trust  shall  be 
the  purchase,  sale,  and  exchange  of  oil,  g>a 
or  mineral  leases  or  lands,  or  Interests  or 
rights  in  such  lettses  and  lands,  and  the  de- 
velopment of  such  leases  or  lands.     To  this 
end  the  trustees  are  specifically  authorized 
and  empowered  to  buy,  sell,  and  exctunge 
such  oil,  gas,  and  mineral  leases  and  land:« 
and  to  develol;>  such  leases  or  lands.     The.r 
(the  trustees)  "may  sell  and  dispose  of  any 
part  or  portion  of  all  the  trust  estate  free 
and  clear  of  any  claim  of  any  beneficiary  of 
this  trust  or  holder  of  trust  certificates.' 
The  holders  of  trust  certificates  have  the 
right  "to  receive  the'  profits  tliat  may  t)e  ap- 
portioDed  and  paid  over  by  the  trustees  and 
to  receive  a  proportionate  part  of  the  cor 
pus  of  the  trust  estate  at  the  time  of  tlie  dis- 
solution of  the  trust."    The  trustees  liave  the 
l)0wer,  under  the  instrument,   to  appoint  a 
substitute,  or  substitutes,  who  shall  succeed 
to  the  powers  and  duties  of  the  persons  nam- 
ed as  trustees.    The  Instrument  was  signed 
by  the  two  persona  named  as  trustees.    The 
trust  estate  was  valued  at  $14,000,  and  the 
Interest  of  each  beneficiary  is  to  be  repre- 
sented by  certificates  showing  that  he  is  tbe 
owner  of  such  proportion  of  the  estate  repre- 
sented by  the  ratio  of  his  share,  which  shall 
be  $100  or  some  integral  multiple  thereof  to 
$14,000.     The   instrument   contains   various 
other  provisions  whidi  it  is  unnecessary  to 
set  forth. 

The  trustees  issued  to  Griffin  Smith  a  cer- 
tificate showing  that  he  was  the  owner  of 
shares  in  the  syndicate  to  the  amount  of  $3,- 
000.  Before  Issuing  the  certificates  of  sliares, 
the  trustees  named  in  the  declaration  of  trust 
applied  for  and  received  from  the  State  Bank 
Commissioner  authority  to  sell  shares  in  tbe 
property  held  in  trust  under  the  dedaration. 
The  board  of  assessors  of  Greene  county  as- 
sessed tlie  certificate  issued -to  Smith  at  $1,- 
500.    Smith  Instituted  this  action  in  the  coun- 
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ty  court  under  the  provisions  of  Act  147  of 
tbe  Acts  of  1919,  |  11,  to  have  the  assessment 
set  aside.  The  cause  was  heard  upon  an 
asT-eed  statement,  of  facts.  In  which  it  is  set 
forth,  among  other  things,  that  the  property 
rlsbts  <rf  Smith  which  he  seeks  to  have  ex- 
empted from  taxation  were  evidenced  by  the 
declaration  of  trust  above  mentioned.  Tbe 
asreed  atatem^it  of  facta  containa  tills  re- 
cital: 

"The  only  property  in  which  tbe  said  Smiili 
bolda  any  beneficial  interest  or  ownership 
-whatever,  by  reason  of  said  declaration  and 
certificates,  consists  of  oil  and  gas  leases  on 
real  estate  In  the  state  of  Texas." 

Other  recitals  are  set  forth  in  the  agreed 
statement  of  facts,  and  the  declaration  of 
trust  Is  made  an  exhibit  to  the  agreed  state- 
ment. 

The  county  court  sustained  the  assessment, 
and  tbe  circuit  court  on  appeal  entered  a 
Judgment  setting  aside  and  vacating  the 
same,  from  which  judgment  Gre^e  county 
prosecutes  this  api)eal. 

CI]  1.  The  instrument  under  review,  desig- 
nated as  a  ."Declaration  of  Trust,"  is  unique, 
but  the  beneficiaries  under  it  are  not  stodc- 
bolders  In  any  corporation  or  joint-stock 
company  within  the  meaning  of  any  of  the 
provisions  of  dutpter  38  of  Crawford  &  Mos- 
es' Digest  Tbe  business  arrangement  set 
f<wtb  in  tbe  Instrument  between  the  benefi- 
ciaries and  the  trustees  was  one  by  which  the 
trustees  were  to  have  the  legal  title  to,  and 
the  sole  right  of  managepient  of,  certain  oil 
and  gas  leases  on  lands  in  the  state  of  Texas, 
which  the  beneficiaries  were  to  furnish  the 
money  to  buy.  These  leases,  when  purchas- 
ed, were  to  be  held,  developed,  and  otherwise 
managed  by  the  trustees  for  the  benefit  of 
those  who  had  invested  their  mtmey  therein. 
It  is  manifest,  when  the  language  of  the  trust 
instrument  is  considered  as  a  whole,  that  it 
was  not  the  purpose  of  the  trustees  or  the 
benefldarles  to  create  anything  like  a  Joint- 
stock  corporation  or  company,  or  other  arti- 
ficial entity  separate  and  apart  from  the  real 
owners. 

We  conclude,  therefore,  that  the  individual 
interest  or'  share  of  each  beneficiary  In  the 
estate  created  by  the  declaration  of  trust,  as 
evidenced  by  the  certificates  issued  to  them, 
is  not  subject  to  taxation  under  section  9853 
of  Crawford  &  Moses'  Digest  See  Hoadley 
V.  County  Commissioners,  105  Mass.  519; 
Crocker  v.  MaUey,  249  U.  S.  223,  39  Sup.  Ct 
270,  63  L.  Ed.  678,  2  A  li.  B.  1601. 
Section  0853,  supra,  provides: 

"All  property,  whether  real  «r  personal,  in 
this  state;  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint-stock  companies,  or  other- 
wise, of  persons  residing  therein,  •  •  • 
shall  be  subject  to  taxation." 


The  words  "or  otherwise,"  as  used  In  that 
section,  under  tbe  rule  of  ejusdem  generis,  re- 
fer to  the  same  cla^s  to  which  the  specific 
words  preceding  belong.  Hempstead  County 
V.  Harkness,  73  Ark.  600,  84  S.  W.  799 ;  State 
V.  C,  B.  I.  &  P.  By.  Co.,  96  Ark.  114-116, 128 
S.  W.  555. 

[2]  2.  The  estate  in  which  the  appellee,  un- 
dw  the  trust  declaration,  owns  an  equitable 
Interest  is  real  estate  situated  in  the  state  of 
Texas,  and  is  therefore  not  taxable  in  this 
state.  Section  9792  of  Crawford  &  Moses' 
Digest  provides: 

"The  term  'real  property  and  lands,'  wher- 
ever used  in  tbia  act,  shall  be  hdd  to  mean  and 
include  not  only  the  land  itself,  whether  laid 
out  in  town  lots  or  otherwise,  with  all  things 
therdn  contained,  bat  also  all  buildings,  struc- 
tures and  improvements,  and  other  fixtures  of 
whatever  kind  thereon,  and  all  rights  and 
privileges  belonging  or  In  any  wise  appertain- 
faif  tbere^." 

For  the  purpose  of  taxation,  a  lease  <»>  land 
in  Texas  for  oil  and  gas  production  Is  real 
propertyr  and  not  subject  to  taxation  in  this 
state.  See  Union  Compress  Oor  v.  State,  64 
Ark.  136,  41  S.  W.  52;  Consolidated  Coal 
Co.  T.  Baker,  135  111.  645,  26  N.  E.  661, 12  L. 
B.  A.  247. 

The  Judgment  of  tbe  circuit  court  ia  there- 
tore  correct,  and  It  Is  afElrmed. 


MoCRACKEN  v.  STATE.     (No.  241.) 

(Supreme  Court  of  Arkansas.    March  21, 
1921.) 

Dissenting  <H>inlon. 

For  majority  (^linicm,  see  227  S.  W.  8. 

HABT,  J.  In  my  opinion  the  uncontra- 
dicted evidence  shows  that  the  owner  of  the 
ferry  agreed  to  give  the  landowner  free  fer- 
riage for  the  privilege  at  «.xtendiDg  a  road 
from  his  ferry  landing  to  the  public  road, 
which  might  be  used  by  passengers  going  to 
and  from  the  ferry. 

The  public  used  the  road  under  this  agree- 
ment, and  there  is  nothing  in  tbe  record 
tending  to  show  that  the  public  used  tbe 
roadway  adversely,  or  that  the  landowner 
ceased  to  exercise  the  qualified  dominion 
over  the  passageway  from  the  ferry  to  the 
public  road,  which  his  contract  with  the  fer- 
ryman gave  him.  The  qualified  use  of  the 
road  by  the  public  with  the  owner's  lief  for 
the  purpose  of  going  to  and  from  the  ferry 
will  not  support  a  claim  of  highway  by  pre- 
scription. Jones  V.  Phlllipe,  59  Ark.  35,  26 
S.  W.  386. 

WOOD,  J.,  concurs  in  this  dissent. 


Digitized  by 


Google 


740 


228  SOUTHWBSTBKN  BEPORTEB 


0I& 


STATE  V.  GREEN.    (Ne.  22552.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

I.  Criminal  law  «» 1 038 (I)— Objections  beltf 
sufflolent  to  present  for  review  error  lii  la- 
•trueUoa. 

Where,  when  the  state's  instructions  ww* 
given  defendant  objected  to  them,  and  in  his 
motion  for  new  trial  attacked  instructioii  No. 

1,  as  failing  to  properly  declare  the  law  and 
the  whole  law  of  the  case,  error  in  the  instroo- 
tion  was  not  waived,  and  it  may  be  reviewed. 

2.  Crlmlaal  law  <9=>II73(2)— Indlotmaat  aatf 
Information  «9|9I(2)— DofeniUnt,  indlotetf 
for  bnrglary  and  laroeny,  may  be  oonvicted 
of  ono  or  both,  and  failuro  so  to  lastruet  ro« 
vorslblo. 

Where  defendant  was  indicted  for  hnrglary 
and  larceny,  they  are  separate  offenses,  and 
be  may  be  convicted  of  one  and  acquitted  of 
the  other,  though  both  charges  were  founded 
on  the  same  transaction;  hence  a  general  in- 
struction at  the  request  of  the  state,  wfaidi 
did  not  inform  the  jury  that  defenda'nt  might 
be  acquitted  of  one  diarge  and  convicted  of  the 
other,  was  erroneous  and  necessitated  reversal; 
it  appearing  defendant  was  convicted  of  both 
charges. 

Ai>peal  from  Clrcnlt  Oourt,  Jasper  County; 
J.  T>.  Perkins,  Judge. 

William  Green  was  convicted  of  burglary 
and  larceny,  and  be  appeals.  Reversed  and 
remanded. 

On  February  28,  1920,  defendant  was  in- 
formed against  by  the  prosecuting  attorney 
in  the  circuit  court  of  Jasper  county.  Mo., 
upon  a  charge  of  burglary  and  larceny.  On 
March  22,  1020,  he  was  put  upon  his-  trial, 
on  his  plea  of  not  guilty,  and  was  convict- 
ed for  burglary  and  larceny  and  given  two 
years  In  the  penitentiary  ota  each.  On  this 
verdict  the  court  pr(mounced  sentence,  and 
defendant,  after,. an  unavailing  motion  for 
new  trial,  has  duly  appealed  to  this  court 

On  the  evening  of  March  18, 1920,  the  home 
of  H.  T.  Roberts  was  burglarized  and  a  suit 
of  clothes  belonging  to  him  and  four  dresses 
belonging  to  Mrs.  H.  T.  Roberts,  tais  wife, 
and  some  other  articles  were  stolen  there- 
from. Defendant  lived  at  the  residenoe  of 
Mrs.  Dollle  Newman,  a  few  blocks  distant 
from  the  Roberts  residence  The  Roberts 
family  consisted  of  himself,  his  wife  and  two 
children,  a  boy  and  a  girl.  The  entire  fam- 
ily was  absent  from  home  at  the  time  said 
burglary  and  larceny  was  committed,  the 
husband  and  wife  at  a  picture  show  and  the 
boy  and  girl  at  a  neighbors'  houie.  What 
they  returned  they  discovered  that  the  house 
(which  had  been  locked  when  they  left)  had 
been  entered,  and  a  suit  of  clothes  belonging 
to  Roberts,  four  ladies'  dresses  bclougiitg  to 


Mrs.  Roberts,  and  some  other  articles  had 
been  stolen.  The  police  was  at  once  notified, 
and  the  property  was  found  In  possession  of 
defendant  at  the  home  of  Mrs.  Newman  that 
night  They  were  taken  charge  of  by  the 
police  and  Identtfled  by  Roberts  and  his 
wife  the  next  morning,  and  they  were  re- 
turned to  them. 

Mrs.  Newman  testified  that  she  saw  de- 
fendant, about  8  o'clock  p.  m.  of  the  evening 
of  the  18th,  leave  the  house;  that  he  return- 
ed the  same  evening  about  11  o'clock  with  a 
hand  bag  which  he  told  Mrs.  Newman  "con- 
tained a  suit  of  clothes  that  belonged  to  him 
and  some  dresses  which  belonged  to  his  girl," 
and  at  his  request  she  hung  them  In  a  closet 
He  offered  to  sell  her  one  of  the  dresses,  but 
she  declined  unless  the  purchase  of  It  would 
be  agreeable  to  her  husband,  whom  she  had 
not  consulted.  Shortly  thereafter,  as  above 
stated,  the  police  came  and  took  possessloo  of 
tlie  property  and  arrested  the  defendant  up- 
on the  charge  for  which  he  has  been  caa- 
vlcted. 

Defendant  testified  that  a  "guy,"  as  he 
called  him,  by  the  name  of  Barker,  who  had 
broken  Jail  at  Tulsa.  Okl.,  and  escaped,  was 
rooming  with  him  at  the  Newman  home,  and 
that  he  (Barker)  brought  the  stolm  articles 
there  and  gave  them  to  Mrs.  Newman  for 
safe-keeping,  and  that  he  knew  nothing  about 
their .  having  been  stolen,  nor  did  be  have 
anything  to  do  with  entering  Roberts  home 
and  stealing  them. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst.  Atty.  Gen.,  for  tht 
State. 

MOZLBT,  C.  (after  stating  the  facts  as 
above).  1.  There  is  an  abundance  ctf  testi- 
mony pointing  to  defendant's  guilt,  and,  but 
for  the  error  presently  to  be  pointed  out,  we 
would  have  no  hesitation  in  aiBrming  the 
case. 

2.  Defendant  complains  of  Instmctloa 
No.  1  as  containing  reversllde  errra:.  Said 
Instruction  reads  as  foUows: 

"The  court  instructs  the  jury  that  If  they  be- 
lieve from  the  evidence  in  the  case  beyond  a 
reasonable  doubt  that  the  defendant.  Williain 
Green,  alias  Jim  Nelson,  alias  Jim  Wilson,  tt 
the  county  of  Jasper,  state  of  Missouri,  on  nr 

about  the  day  of  February,   1020,  did 

break  into  and  enter  the  'dwelling  house  of  on« 
II.  T.  Roberts  there  situate  with  the  intent 
then  and  there  to  steal,  take  and  carry  away 
and  to -convert  to  his  own  use  and  to  deprive 
the  owners  thereof  permanently  without  his 
or  her  consent,  any  of  the  goods,  wares  and 
merchandise  in 'said  dwelling  house,  then  the 
jury  will  find  the  defendant  guilty  of  burglary, 
as  charged  in  the  information,  and  assess  his 
punishment  at  imprisonment  in  the  peniten- 
tiary for  a  term  .not  less  than  two  years ;  and 
if  the  jury  further  believe  from  the  evidence 
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in  the  case  beyond  a  reasonable  donbt  that 
said  defendant  at  the  time  aod  place  aforesaid 
did  steal,  take,  and  carry  away  trom  within  said 
d^reUing  house,  with  intent  then  and  there  to 
convert  the  same  to  his  own  use  and  to  deprive 
the  OTumeTB  thereof  permanently  without  their 
consent,  four  dresses  and  one  suit  of  clothes, 
of  any  value  whatever,  and  that  said  dwelling 
house  was  the  dwelling  house  of  one  H.  T. 
Roberts,  and  that  said  dresses  were  the  prop- 
erty ot  Mrs.  H.  T.  Roberts,  and  that  said  strit 
of  clothes  was  the  property  of  one  H.  T. 
Roberts,  then  the  Jury  will  find  the  defendant 
KnOty  of  grand  larceny  as  diarged  in  the  infor- 
mation and  will  (in  addition  to  his  punishmeni 
for  barglary)  assess  his  punishment  at  impris- 
onment  in  the  penitentiary  for  a  term  not  less 
than  t-wo  nor  more  than  five  years." 

It  Tvfn  be  observed  that  said  Instraction 
doe»  not  advise  the  Jury  that  they  might  con- 
vict defendant  of  burglary  and  acquit  as  to 
larceny,  or  they  might  cotivlct  of  larceny  and 
acquit  as  to  burglary. 

[11  The  state  contends  that  the  question 
of  error  In  this  respect  was  waived  by  de- 
fendant, and  h«ice  Is  not  before  us  for  re- 
view. We  cannot  agree  to  this  contention. 
When  the  Instructions  were  given  defendant 
objected  and  excepted  to  the  giving  of  each 
of  thein  at  the  time,  and  In  his  motion  for 
new  trial  his  assignment  as  to  the  above- 
quoted  Instruction  (which  covered  the  ease) 
was  amplified  as  follows: 

"Because  the  court  erred  in  giving  to  the  jury 
instruction  No.  1,  which  fails  to  properly  de- 
clare the  law  governing  the  case,  and  tibe  whole 
law  of  the  case,  and  to  the  giving  of  said  in- 
struction the  defendant  then  excepted,  and 
still  excepts." 

We  hold  that  the  point  was  properly  pre- 
served and  Is  before  us  for  review. 

[2]  3.  We  think  said  Instruction,  as  above 
set  out,  Is  erroneous  and  constitutes  revers- 
ible error.  State  v.  Hutchinson,  111  Mo. 
257,  20  S.  W.  34;  State  v.  Lackey,  230  Mo. 
loc.  at.  714.  i;J2  S.  W.  e02;  Kelly's  Criui. 
Law,  p.  341,  par.  395,  1.  c.  343 ;  State  v.  Madi- 
son, 177  S.  W.  347,  loc.  clt  349.  The  case 
last  dted,  at  loc.  clt  349,  holds  as  follows: 

"Notwithstanding  the  statute  authorizing  an 
indictment  for  burglary  and  larceny'  in  the 
same  court,  they  are  separate  oSenses,  and 
upon  trial  a  conviction  may  be  had  of  both  or 
of  either,  or  an  acquittal  of  both  or  of  either. 
The  defendant,  therefore,  was  entitled  to  an 
instruction  upon  each  of  the  offenses  as  fully 
and  clearly  as  if  he  had  been  indicted  and  tried 
separately  for  each,  and  while  he  did  not, 
other  than  in  a  general  way,  save  any  excep- 
tions to  the  failure  of  the  court  to  so  instruct, 
he  preserved  his  right,  *  •  *  in  his  motion 
for  a  new  trial,  to  the  action  of  the  court  in 
not  fully  instructing  on  all  material  questions 
of  law  in  the  case  affecting  his  rights." 


In  harmcmy  with  these  authorities,  we  are 
compelled  to  reverse  and  remand  the  case 
for  a  new  trial. 

With  the  above  exception  the  record  ai>- 
pears  to  be  free  from  prejudicial  error. 

Let  the  case  be  reversed  and  remanded  for 
retrial. 

RAIIiBY  and  WHITB,  CO.,  otocur. 

PEB  CURIAM.  The  foregoing  opinion  of 
MOZLEX,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  ccmcur. 


MARTIN  «t  al.  V.  HAYS.     (No.  21653.) 

(Sopreme  Court  of  Miaaouri,  I>ivi8ion  N«.  2. 

March  7,  1921.) 

1.  Ejectment  @=»64— Petition  held  •ufflcient 
where  describing  land  sought  to  be  recovered, 
tbongh  Including  other  lands. 

The  description  of  land  in  a  petition  in 
ejectment,  while  vague,  indefinite,  and  uncer- 
tain, is  sufiScient  if  it  appear  that  premises 
which  plaintiffs  were  entided  to  recover  are 
within  the  boundaries  named,  and  it  is  not  in- 
sufficient because  including  more  land  than  they 
can  prove  themselves  entitled  to. 

2.  Boundaries  €=348(6)— Line  fence  adhered  to 
for  many  years  In  aecoritance  with  agreement 
held  to  constitute  bonndary. 

Whether  an  old  fence  was  on  the  true  line 
or  not,  when  fortified  by  possession  for  many 
years  in  accordance  with  an  agreement  that  it 
was,  it  became  the  permanent  boundary  line 
binding  on  adjoining  proprietors  and  their  suc- 
cessors in  title. 

3.  Boundaries  (g^^^SS— Burden  on  defendant  to 
show  that  old  fence  was  held  as  boundary 
line  subject  to  future  ascertainment  of  cor- 
rect line. 

In  an  ejectment  action  to  recover  land  from 
defendant  who  had  taken  down  an  old  fence  and 
erected  a  new  one  on  a  different  line,  the  bur- 
den was  on  defendant  to  show  that  the  holding 
of  the  old  line  by  plaintifTs  predecessors  in  ti- 
tle was  subject  to  future  ascertainment  of  the 
correct  line. 

4.  Boundaries  <S=>48  (8) —Possession  and  use 
for  sufficient  time  is  evidrace  of  agreement  to 
estaUish  a  line. 

Possession  and  use  of  land  on  each  side  o< 
a  fence  constitutes  sufficient  evidence  that  there 
was  an  agreumeut  to  establish  the  fence  as  the 
line,  and  it  is  only  necessary  that  possession 
and  use  of  land  continue  long  enough  to  indi- 
cate what  was  the  understanding  of  the  ad- 
joining landowners. 

5.  Boundaries  @=»46(3)— Survey  ajccording  to 
deeds  oouid  not  divest  ttUe  acquired  by  agresd 
boundary  and  use  of  land  with  referenoe 
thereto  showing  recognition. 

A  survey,  fixing  the  true  boundary  line  in 
accordance  with  deeds,  is  insufficient  to  divest 
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title  many  yean  before  rested  in  parties  by  the 
establisbment  of  agreed  boundary  and  ose  and 
possession  of  land  witli  reference  thereto  long 
enough  to  show  recognition  by  interested  par- 
ties. 

6.  App«a]  and  error  «s»IOI 2(1)— Findings  and 
jBdgments  oontrary  to  ovldenco  mnst  Im  sat 
aside. 

There  liaying  been  no  declaration  aslced  or 
given  a  finding  and  judgment  would  be  condu- 
sive  on  appeal  if  based  on  any  substantial  evi- 
dence, but  where  a  finding  is  contrary  to  or  in 
disregard  of  evidence  which  was  not  improbalrfe 
or  inconsistent,  and  was  not  contradicted  or  dis- 
credited, it  will  be  set  aside,  where  the  practical 
effect  of  the  judgment  is  to  give  plaintiffs'  prop- 
erty to  defendants. 

7.  Boundariao  «=>37(5)— Evidenoo  held  not  to 
show  a  fenco  as  a  boundary  line  agreed  to 
and  aoqulasced  In  by  Intereatad  parties. 

In  ejectment  involving  a  disputed  boundary 
evidence  held  to  entitle  plaintiff  to  recover  to 
the  line  of  a  fence  agreed  to  and  acquiesced  in 
by  interested  parties  for  many  years  as  the 
true  boundary. 

8.  Appeal  and  error  4=»l  1 75(5)— Judgment  or. 
dared  for  appellant  on  reversal  for  want  of 
evltfenco,  where  record  does  not  Indicate  It 
oould  be  supplied. 

Where  a  judgment  must  be  reversed  for 
want  of  evidence  and  the  record  shows  no  in- 
dication that  such  want  of  proof  could  l>e  sup- 
plied on  retrial,  judgment  will  be  ordered  for 
appellant. 

Appeal  from  (Circuit  Court,  Macon  Oimty; 
v.  L.  f)raln,  Judge. 

Action  by  Kate  Martin  and  another  against 
Jasper  E.  Hays.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Reversed  and  remand- 
ed, with  directions. 

C.  G.  Buster,  of  Macon,  for  appellants. 
Dan  R.  Hughes  and  John  R.  Hughes,  both 
of  Macmi,  for  respondent 

HIOBEE,  P.  J.  This  is  an  action  of  eject- 
ment The  petition  states  that  In  March, 
1918,  plaintiffs  were  entitled  to  the  posses- 
sion of — 

"a  strip  of  land  and  containing  5V^  acres  of 
land  and  lying  immediately  north  of  the  south 
half  of  the  southwest  quarter  of  the  southwest 
quarter  of  section  1,  townsliip  57,  range  17, 
Macon  county.  Mo.,  and  being  a  strip  off  of  the 
north  half  of  the  southwest  quarter  of  the 
southwest  quarter  of  section  1,  township  67, 
range  17,  Macon  county.  Mo." 

The  first  count  of  the  answer  Is  a  general 
denial.  The  secimd  count  avers  that  the  de- 
fendant is  "the  owner  of  all  of  18%  acres 
off  of  the  north  side  of  the  southwest  quarter 
of  the  southwest  quarter."  The  case  was 
tried  to  the  court  resulting  in  a  finding  and 
Judgment  for  the  defendant,  from  wliich  the 
plaintiffs  appealed.  There  were  no  declara- 
tions of  law  aslced  or  given. 


The  appellants  contend  that  the  judgixi«it 
is  not  supported  by  any  substantial  evldeiic*, 
and  Is  contrary  to  all  the  evidence. 

On  April  29,  1864,  John  T.  AlUn,  tbe  com- 
mon source  of  title,  conveyed  "the  south  half 
of  the  southwest  quarter  and  one  and  one- 
half  acres  of  land  and  lying  contiguous  to 
the  same,  extending  from  east  to  west  across 
the  forty  In  section  one,  township  fifty-seven, 
range  seventeen,  containing  one  and  one-half 
acres,"  to  Bernard  Kennedy.  Bernard  Ken- 
nedy died  In  the  year  1890.  Mrs.  Kennedy. 
his  widow,  died  in  February,  1912.  There 
was  a  fence  on  tbe  north  line  of  tbe  tract 
sold  to  Kennedy,  whose  son,  Samuel,  testi- 
fied that  bis  fatiier  bought  the  land  up  to 
this  fence,  and  the  deed  was  supposed  to  be 
up  to  tbe  fence.  He  also  testified  that  tbe 
line  was  agreed  upon  between  tain  father  and 
Mr.  AUln. 

The  plaintiffs,  Kate  Martin  and  Bridget 
Olaric,  are  heirs  of  Bernard  Kennedy,  and  de- 
rive title  to  the  21%  acres  by  a  sberUTs  deed 
at  a  partition  sale  in  September,  1912.  The 
evidence  Is  uncontradicted  that  Bernard  Ken- 
nedy, his  widow,  and  the  plaintiffs  bad  unin- 
terrupted possession  of  the  21%-acre  tract 
with  this  fence  as  its  north  boundary,  from 
April,  1864,  to  tbe  time  of  tbe  ouster  in 
March,  1918,  claiming  title  to  the  fence  dur- 
ing all  that  time.  It  is  agreed  that  In  Feb- 
ruary, 1S90,  W.  P.  Davis  conveyed  the  north 
18%  acres  of  this  40-acre  tract  to  John  Evans 
and  his  son,  Hugh  T.  Evans.  About  1897 
or  1898,  John  Evans  conveyed  his  Interest  to 
Hugh  T.  Evans  by  a  deed  in  which  the  18%- 
acre  tract  was  described  as  tbe  north  half 
of  tbe  southwest  quarter  of  the  southwest 
quarter  of  section  1.  Hugh  T.  Evans  and 
his  wife,  on  March  2S,  1917,  conveyed  all  of 
the  18%  acres  off  the  north  side  of  said  40- 
acre  tract  to  defendant 

On  one  occasion,  about  1893,  John  Bvaos, 
commonly  Icnown  as  Texas  E\-an8,  who  with 
Ills  son  Hugh  T.  Evans,  then  owned  and  occu- 
pied the  land  north  of  the  fence,  laid  dalm 
to  the  fence  as  the  boundary  in  a  most  per- 
suasive and  convincing  manner.  George  Mar- 
tin, one  of  the  plaintiffs,  was  about  to  cross 
the  fence  to  get  some  water  from  a  spring 
on  tbe  old  man's  land,  when  Texas  Evans 
met  him  with  a  gun  in  his  hand  and  said: 
"Stop.  There  is  the  dividing  line."  Texas 
Evans  and  Mrs.  Kennedy  bad  some  trouble 
about  stock  getting  over  this  fence  and  aboot 
keeping  it  repaired.  She  told  Evans  to  get  on 
the  other  side  of  the  fence,  and  she  would  stay 
on  her  side  and  take  care  of  it  This  was  about 
the  year  1895.  Hugh  T.  Evans  testified  as 
a  witness  for  'the  defendant  that  he  and  his 
father,  John  Evans,  bought  the  north  18H 
acres  from  W.  P.  Davis ;  that  they  owned  it 
Jointly  7  or  8  years;  that  he  then  booglit 
bis  father's  interest  and  owned  it  until  be 
sold  it  to  the  defendant  Hays.  Referring  to 
this  fence,  he  further  testlfled: 
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"There  was  ii«r«r  anything  said  obott  it 
bc'iiig:  a  trae  diyiiion  Hne.  We  took  it  alwayi 
as  a  fence  that  'waa  between  os,  and  fixed  it 
jointly  together,  and  that  vnty  we  never  bad  it 
Murreyed  to  find  out  how  many  acres  we  had 
tkiere.  I  poichaaed  the  land  from  my  father 
in  1809,  and  I  never  had  any  agreement  with 
xLxiy  one  with  reference  to  the  diviaion  liae  be- 
tween my  land  and  the  Kenne^  land." 

In  November,  1917,  Mr.  Walker,  the  ooontr 
surveyor,  at  the  defendant's  request,  ran  a 
llxie  fr<Kn  east  to  west  across  this  40-acre 
ti-act,   which  defendant  claims  is  the  true 
I>oandar7  line.     He  did  this  by  measuring 
18*4  acres  off  the  north  end.    He  testified 
tliat  plaintiffs  have  21^  acres  soath  of  this 
line.    Other  teetimony'  shows  that  the  west 
end  of  fbe  line  ran  by  Walker  is  1  chain 
and  4S  links  south  of  the  old  fence  at  the 
'West  end,  and  one  chain  and  66  links  south 
ot  it  at  the  east  end.    Hays  removed  the  old 
fence,  built  a  poet  and  wire  fence  on  the  line 
run  by  Walker,  and   ousted  the  plaintiffs 
from   the  strip  of  land  lying  between  the 
old  and  the  new  fence.    Hinc  illee  lachrymse. 
[1]  I.  Tbt  respondent  objects  that  the  de- 
scription In  the  petition  of  the  K^  acres 
aongbt  to  be  recovered  is  vague,  indefinite, 
and   uncertain.     HIa  counsel  in  their  brief 
paraphrase  the  desctiption  in  these  words: 
A  strip  off  the  south  side  of  the  north  half 
of  the  southwest  quarter  of  the  southwest 
quarter  of  section  1.    They  ask:   "What  was 
the   form  of  this  strip,  its  length  and  Its 
wldthr 

In  defendant's  answer  be  asserts  that  be 
Is  tbe  owner  of  "all  of  181/6  acres  off  of 
the  north  side  of  the  southwest  quarter  of 
the  southwest  quarter  of  section  1."  He 
undoubtedly  means,  as  every  conveyancer 
would  understand,  18%  acres  in  rectangu- 
lar form  off  the  north  side  of  the  tract 
While  the  description  is  repetitious  and 
faulty  in  its  syntax,  we  must  remember  the 
ancient  and  accepted  (and  wholesome)  max- 
im of  the  common  law:  "Mala  grammatica 
non  vltlat  chartam." 

In  Uvingston  County  v.  Morris,  71  Mo.  008, 
the  description  in  the  petition  was: 

"AH  that  part  of  the  east  half  of  the  north- 
west quarts  of  the  southwest  quarter  of  sec- 
tion twenty,  township  fifty-seven,  range  twen- 
ty-four, containing  sixteen  acres  more  or  less." 

This  was  held  to  be  so  vaguely  described 
that  It  could  not  be  identified.  The  court, 
however,  referred  approvingly  to  McPike  v. 
Albnan,  58  Mo.  651,  where  the  petition  de- 
scribed tbe  land  as  "eighty  acres  off  tbe  south 
end  of  the  west  half  of  section  thirty-one, 
township  fifty-three,  range  five  west"  This 
was  held  to  be  a  good  description. 

If  It  appear  that  the  premises  which  plain- 
tiffs are  entitled  to  recover  are  within  the 
boundaries  of  the  description  contained  in 
the  petition,  it  is  sufficient.  Bricken  v.  Cross, 
140  Mo.  166,  loc.  dt  170,  41  8.  W.  7.15.  The 
complaint  ia  not  insufficient  because  plain- 


tiffs may  have  eUalmed  more  land  than  tiiey 
can  prove  they  are  entitled  to.  19  C.  J.  1108 
(87).  The  description  Is  wholly  unlike  that 
In  Collins  V.  Andrlano^  264  Mo.  475,  179  S. 
W.  104,  and  other  cases  dted  in  respondent's 
brief. 

.  Tbe  objection  was  pr<H>erly  overruled  by 
the  learned  trial  conrt 

[2]  n.  The  other  contention  by  tbe  re' 
spondent  is  that  occupation  of  land  to  a 
fence  under  tbe  belief  ttiat  it  Is  the  true  line, 
without  any  intention  to  dalm  beyond  it, 
in  the  absence  of  an  agreement  establishing 
the  fence  as  tbe  boundary,  regardless  of  the 
fact  whether  <w  not  It  was  the  true  line,  is 
not  adverse  to  the  real  owner.  This  is  unr 
doubtedly  true.  SUnker  t.  Haagsma,  99  Mo. 
208,  12  S.  W.  6BD:  James  y.  Devine,  214  S. 
W.  150.  TldB  rule,  however,  has  no  applica> 
tlon  to  the  facts  in  this  case,  the  record  It 
barren  of  any  evidence  tending  to  support 
that  theory.  There  can  be  no  question  that 
a  boundary  was  agreed  upon  between  Allin 
and  Kennedy  In  1864,  and  that  poasessloil 
was  held  by  them  and  their  successors  in  title 
to  that  line  from  that  time  until  Hugh  T. 
Eivans  conveyed  to  tbe  defendant  in  1917k 
It  was  competent  for  Kennedy  and  AlUn  to 
adopt  tbe  fence  as  tbe  boundary  between 
their  respective  possessl^ms,  and  it  is  not 
disputed  that  they  did  so  wlthoul  any  reseri- 
vatlon.  It  was  not  shown  that  there  was 
an  understanding  that  It  was  a  tentative 
boundary  line,  subject  to  future  ascertain- 
ment or  interpretation.  On  the  contrary, 
Texas  Evans,  some  years  later,  with  gun  lA 
hand,  stoutly  maintained  that  this  fence  was 
the  boundary  line,  and  Mrs.  Kennedy,  wltb- 
out  the  fear  of  man  or  gun  before  her  eyes, 
ordtted  Texas  Bvans  to  stay  on  his  own  side 
of  the  fence  and  she  would  stay  on  her  side 
and  keep  it  repaired.  Thus  it  is  seen  that 
the  boundary  line  established  in  1864,  and 
perpetuated  and  maintained  with  so  much 
amity,  imanlmity,  and  concord,  remained  the 
unquestioned  boundary  line  until  after  Hugh 
T.  Evans  conveyed  the  land  to  the  defendant 
in  March,  1917.  Whether  this  fence  was  on 
the  true  line  or  not,  when  fortified  by  posses- 
sion in  accordance  therewith,  It  became  tbe 
permanent  boundary  between  these  two 
tracts  of  land  and  binding  upon  tbe  adjoin- 
ing proprietors  and  their  successors  In  title. 
Emsting  V.  Gleason,  137  Mo.  594,  loc.%lt.  597, 
89  S.  W.  70,  and  9  O.  J.  236,  244.  No  mere 
dalm  or  want  of  claim  on  tbe  part  of  Hugh- 
T.  Evans  or  of  this  defendant  could  disturb 
the  title  of  the  plaintiffs.  Nichols  v.  Tall- 
man,  189  S.  W.  1184,  par.  11.  In  MlUigan 
V.  Frltts,  226  Mo.  189,  syl.  3,  125  S.  W.  1101, 
reads: 

"3.  •  •  •  FacU  Bhowtng  Intention.  D»- 
fendant  bought  lota  1  and  2  14  years  before 
the  suit  was  brought,  and  had  occupied  them 
ever  since.  When  he  took  possession  there 
was  a  fence  and  bam  where  they  were  at  tbe 
trial,  the  fetice  inclosing  a  strip  of  lot  3  from 
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2^  fe«t  wide  at  one  end  to  4  feet  at  the  otii- 
er,  and  the  barn  projecting  that  much  over  the 
line  into  lot  3,  and  the  strip  had  been  culti- 
vated. More  than  10  years  before  suit  was 
brought  defendant  had  been  requeued  by  the 
owner  of  lot  S  to  move  his  fence  back,  and  re- 
fused, and  told  the  owner  he  claimed  everything 
within  the  indosure  as  bis  own,  and  at  the 
trial  he  testified  that  he  had  always  so  claim- 
ed.  His  contract  of  purchase  called  for  lots 
1  and  2,  and  he  testified  that  he  bought  the 
indosure,  never  had  the  lots  surveyed,  never 
measured  it,  and  did  not  know  the  fence  was 
not  on  the  true  line.  Beld,  that  it  being  ad- 
mitted the  defendant  had  be«n  in  actual  pos- 
session for  more  than  10  years,  the  court 
should  have  given  a  peremptory  instmction 
for  him." 

[8]  The  burden  was  on  the  defendant,  un- 
der the  circumstances  of  this  case,  to  show 
that  the  holding  of  Bernard  Kennedy  and 
those  deriving  title  under  him  was  subject 
to  future  ascertainment  of  the  correct  line. 
Lemmons  v.  AfcKlnney,  162  Mo.  525,  63  S. 
W.  92;  Vogt  V.  Bergmann,  189  S.  W.  1166, 
par.  2. 

[4]  If  there  had  been  no  evidence  of  the 
establishment  of  an  agreed  boundary  line, 
the  possession  and  use  of  the  land  on  each 
side  of  the  ffence  are  evidence  that  there  was 
an  agreement  to  establish  the  line,  and  it  is 
only  necessary  that  the  possession  and  use 
of  the  land  continue  long  enough  to  indicate 
what  was  the  understanding  of  the  adjoining 
landowners.  Brummell  ▼.  Harris,  148  Mo. 
430,  50  S.  W.  »3 ;  Hanebrink  v.  Hengst,  209 
S.  W.  918.  In  Barnes  v.  Allison,  166  Mo. 
96,  loc.  dt  103,  65  S.  W.  781.  loc.  dt  783, 
this  court  said: 

"It  must  be  borne  in  mind  that  the  claim 
of  title  to  the  tract  in  controversy  by  virtue 
of  an  agreed  line  is  one  thing  and  the  daim 
by  adverse  possession  is  another  and  distinct 
thing  in  the  contemplation  of  the  law.  As 
early  as  the  case  of  Blair  v.  Smith,  16  Mo. 
273,  it  was  laid  down  by  this  court  that  it 
WBs  'competent  for  two  such  (adjoining]  pro- 
prietors to  agree  what  shall  l>e  the  division 
line;  and  when  using  and  occupying  up  to 
such  a  marked  line  as  this,  such  use  and  oc- 
cupancy shall  be  considered  and  deemed  evi- 
dence that  such  line  was  agreed  to  be  the  di- 
viding line  by  and  between  the  owners.  They 
own  adjacent  lots— contiguous  lots;  they  agree 
that  such  a  marked  line  shall  be  the  dividing 
line  between  the  lots  which  they  own;  and 
they  use  and  occupy  the  respective  lots  up  to 
this  line,  not  for  20  years,  not  for  15  years, 
but  for  a  length  of  time  sufficient  to  show  the 
nnderstanding  and  the  intention  of  tliemselvea— 
to  show  that  they  know  their  own  boundary, 
that  they  are  content  with  their  own  boundary. 
•  •  ♦  They  use  and  possess  and  occupy  their 
respective  lots  to  this  mark.  Now,  this  use 
and  occupancy,  for  a  time  long  enough  for  men 
to  show  that  they  know  the  boundary  between 
their  lands,   shall  be  considered  binding   and 


condusive  as  to  such  boundary,  as  well  as  of 
such  understanding  or  agreement  between 
them.  They  shall  not,  after  a  lapse  of  years, 
longer  or  shorter,  as  the  circumstances  may 
tend  to  show  their  agreemmt  or  settlement,  or 
the  fixing  of  their  common  iMundary.  be  per- 
mitted afterwards  to  dispute  it.  Such  bound- 
ary thus  agreed  upon  shall  be  considered  the 
true  one;  and  each  one  considered  as  the  own- 
er of  the  land  mentioned  in  his  deed  tfau< 
mariced  out  to  that  boundary  between  them.' " 

[S]  The  only  evidence  upon  which  the  court 
could  have  based  Its  finding  for  tbe  defend- 
ant was  the  survey  made  by  Mr.  Walker 
In  1917.  But  that  survey  could  not  divest  the 
title  which  had,  many  years  before  that  time, 
vested  In  Bernard  Kennedy  by  the  establish- 
ment of  the  agreed  boundary  and  the  use 
and  possession  of  the  land  with  reference 
thereto  long  enough  to  show  that  tbe  par- 
ties interested  recognized  it  as  their  bound- 
ary line  and  were  contented  with  it. 

[I]  There  having  been  no  dedarations  »A- 
cd  or  given,  tbe  finding  and  Judgment  would 
be  conclusive  on  appeal  If  there  were  any 
substantial  evidence  upon  wtdch  to  base  it. 
Bingham  v.  Edmcmds,  210  S.  W.  885.  But 
when  the  finding  Is  contrary  to  or  in  disre- 
gard of  evidence  which  was  not  improbaUe 
or  inconsistent,  and  was  not  contradicted  or 
discredited,  it  will  be  set  aside.  29  Cyc.  3S0. 
There  is  no  suggestion  in  respondent's  brief 
that  the  evidence  for  plaintiffs  was  contra- 
dicted or  discredited.  Indeed  the  testimony 
of  defendant's  witness  Hugh  T.  Evans  stnng- 
ly  corroborates  plaintiffs'  case.  Tbe  prac- 
tical effect  of  the  Judgment  below  is  to  take 
the  property  of  the  plaintiffs  and  give  it  to 
the  defendant  This  is  not  allowaUe  under 
our  system  of  Jurisprudence. 

[7]  It  is  therefore  obvious  that  the  find- 
ing of  the  court  is  contrary  to  tbe  evidence, 
and  that  it  should  have  been  for  the  plaio- 
tiffs  for  that  part  of  the  tract  claimed  in 
the  petition  which  the  evidence  shows  plain- 
tiffs are  entitled  to  recover;  that  is,  a  strip 
across  the  40  acres  of  land  immediately  north 
of  the  new  fence  built  by  the  defendant,  1 
diain  and  40  links  wide  at  the  west  end,  and 
1  chain  and  66  links  wide  at  the  east  end. 
As  heretofore  said,  there  is  no  evidence  that 
this  boundary  line,  when  estaUlshed,  was 
subject  to  future  ascertainmait  and  corrpc- 
tion.  The  record  does  not  indicate  that  tbi!> 
want  of  proof  could  be  supplied  upon  another 
trial.  There  was  no  evidence  as  to  plaintiffs' 
damages  ntv  of  the  value  of  the  monthly 
rents  and  profits. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
finding  and  judgment  of  the  court  and  to  ea- 
ter judgment  for  the  plaintiffs  in  accordance 
with  this  opinion. 

All  concur. 
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STATE  V.  HOWERTON.    (No.  22563.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Marcli  7,  1921.) 

1.  Criminal  law  «=>508(6),  510— AccompIlM 
against  whom  Indtctment  was  nollled  Is  com- 
petent witness,  and  need  not  be  oorroborateil. 

Where  a  charge  against  an  accomplice  was 
nollled,  the  accomplice  was  a  competent  wit- 
ness, and  the  jury  were  authorized  to  convict 
defendant  upon  his  uncorroborated   testimony. 

2.  Criminal  law  «=3586— Refusal  of  eontlnu* 
ance  because  accomplice  was  to  be  used  as 
witness  held  within  court's  discretion. 

Refusal  of  defendant's  application  for  a 
continuance  l>ecau8e  his  accomplice  was  to  be 
used  as  a  witness  was  not  error,  the  matter  be- 
ing within  the  sound  discretion  of  the  court. 

3.  Criminal  law  <8=9628(7, 8)--Permltting  ao- 
eoaplioe  against  whom  oase  was  nollled  to 
testify  without  being  indorsed  on  information 
not  error,  and  point  waived  l»y  failure  to  ob- 
ject. 

It  was  not  error  to  permit  an  accomplice 
against  whom  the  indictment  had  been  nollied 
to  testify  without  his  name  being  indorsed  on 
the  information  as  a  witness,  where  there  was 
no  contention  that  said  accomplice  was  held 
back  by  the  prosecuting  attorney  that  he  might 
spring  a  surprise  on  the  defendant,  and  audi 
point,  not  being  raised  by  motion  to  quash,  was 
waived. 

4.  Criminal  law  €=7752— Failure  to  demur  to 
evidence  at  close  of  case  waives  a  former 
demurrer. 

The  objection  to  refusal  to  give  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evidence 
at  the  close  of  the  state's  case  in  a  criminal 
prosecution  was  waived,  where  the  record  fails 
to  show  a  lilce  request  at  the  dose  of  the  whole 
case. 

5.  Burglary  <^=»45 — Evidence  held  sufflolent  to 
go  to  the  jury  on  defendant's  guilt. 

In  a  prosecution  for  burglary  and  larceny, 
evidence  held  sufficient  to  present  a  question 
for  the  jury  as  to  defendant's  guilt  or  inno- 
cence. 


Appeal  from  Circuit  Court,  Buchanan 
Couutj' ;  W.  H.  Utz,  Judge. 

On  October  3,  1919,  the  prosecuting  attor^ 
ney  of  Buchanan  county.  Mo.,  filed  an  In- 
forntetlon  In  the  circuit  court  thereof,  where- 
in Madison  Davidson,  Ora  Duncan,  and 
John  Howerton  were  charged  with  having, 
on  or  about  August  4,  1919,  burglarized 
.ind  stolen  from  the  garage  of  B'red  L.  Ver- 
^rge  10  automobile  tires  of  the  value  of 
4245.  A  severance  was  had,  and  defend- 
ant, Howerton,  was  put  upon  trial  on  his 
plea  of  not  guilty.  The  trial  resulted  In  his 
conviction  for  both  burglary  and  larceny, 
and  bis  punisihment  was  fixed  at  a  term  of 
two  years'  Imprtsonraent  for  each  or  a  total 
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of  taar  years.  Upon  'this  verdict  the  court 
pronoimced  8ent«nce.  A  motion'  for  new 
trial  was  filed  and  overruled  by  the  court, 
and  the  case  comes  regularly  here  on  appeal. 
The  diarge  against  his  codefendant,  Ora 
Duncan,  was  nollied  by  the  state,  and  he  was 
used  as  a  state's  witness. 

Defendant  filed  an  appeal  bond,  but  appar- 
ently was  not  sufficiently  Interested  in  his 
appeal  to  file  a  brief  in  this  court,  and  we 
are  thus  deprived  of  his  views  as  to  why  the 
case  should  be  reversed,  if  any  reason  exists 
why  that  should  be  done. 

The  testimony  on  behalf  of  the  state  tend- 
ed to  show  that  Fred  L.  Veregge  owned  a 
garage  in  St.  Joseph  and  was  a  dealer  in  au- 
tomobile tires;  that  about  the  time  men- 
tioned In  the  information  hl.s^  garage  (which 
had  been  locked  the  night  Ijefore)  was  brolten 
into  by  prying  the  door  loose,  and  10  auto- 
mobile tires  stolen  therefrom,  of  the  value  of 
$240. 

MeMn  Onstat  testified  that  he  lived  on 
Union  road'seven,  miles  south  of  St.  Joseph, 
In  Buchanan  county,  and  that  on  Monday 
5th  or  6th  of  August  he  and  a  man  named 
D^ton,  found  10  new  Goodrich  automobile 
tires  lying  some  distance  from  the  road  in  a 
field  on  his  father's  farm.  About  2  o'docls 
a.  m.  Tuesday  morning  he  took  the  tires  over 
to  his  house  for  safe-keeping,  and  thereafter, 
in  company  with  others,  watched  the  field 
where  the  tires  had  been  left  for  some  one  to 
come  after  them.  About  dark  Tuesday  even- 
ing, a  car  drove  up  and  stopped,  and  a  young 
man  got  out  and  went  over  into  the  cornfield 
towards  the  place  where  the  tire's  had  been 
left  and  the  car  went  on  north,  and  was  gone 
five  minutes  or  a  little  longer,  when  it  re- 
turned, and  this  young  fellow  who  had  gone 
into  the  field  got  into  the  car,  and  they  turn- 
ed around  and  "beat  It  back  to  town."  'Wit- 
ness further  said  that  "he  could  see  the 
young  man,  but  not  well  enough  to  identify 
him  particularly."  He  Succeeded,  however, 
in  getting  the  number  of  the  car,  which  he 
turned  over  to  the  police  that  night.  The 
owner  of  the  tires,  'Veregge,  came  and  Iden- 
tified the  tires  as  bis  property  and  took  them 
home. 

Ora'  Duncan  testified  tlut  he,  John  Hower- 
ton, and  Dewey  Davidson,  at  the  time  laid 
in  the  information,  drove  in  a  Ford  car,  after 
midnight  to  the  garage  of  Fred  L.  Veregge, 
and  that  defendant  and  Davidson  broke  the 
dot*  of  the  garage  open,  stole  the  tires  in 
que.stion,  and  took  them  south  of  town,  con- 
cealed them  in  a  field,  and  came  back  to  town ; 
that  said  tires  were  taken  Into  the  field  by 
defendant  and  Davidson.  "Q.  Did  you  go 
back  to  tUs  place  any  more?  A.  Yes,  sir. 
Q.  When?  A.  The  next  day;  the  day  after 
the  next.  Me  and  Dewey  and  his  wife,  John 
did  not  go." 
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Defoidant  offered  tesUmony  tending  to 
prove  an  alibi  by  witnesses  other  tban  bimr 
9eU. 

John  Bowerton  was  convicted  of  both 
barglary  and  larceny,  and  he  appeals.  Af- 
firmed. 

Frank  W.  McAUlster,  Atty.  Gen.,  and  a  P. 
Le  Mire,  Asst.  Atty.  Gen.,  for  the  State; 

MOZUEY,  O.  (after  stating  the  facts  as 
above).  1.  It  is  complained  that  the  informa- 
tion charges  no  offense  against  defendant. 
This  is  a  misconception  as  to  what  constitutes 
a  good  information  for  burglary  and  larceny. 
State  V.  Person,  234  Mo.  262,  136  S.  W.  296; 
Kelley's  Crim.  Law,  |  609. 

[1]  2.  It  assigned  in  the  motion  for  a  new 
trial  that  It  was  In  error  in  permitting  de- 
fendants' accomplice  to  testify  in  favor  of 
the  state.  As  above  stated,  the  durge 
against  said  accomplice  was  nollled  by  the 
state.  Under  such  circumstances  he  was  a 
competent  witness,  and  the  Jury,  if  they  be- 
lieved his  testimony,  were  authorized  to  con- 
vict defendant  upon  his  uncorroborated  tes- 
timony. State  V.  Shelton,  223  Mo.  118,  122 
S.  W.  732;  State  v.  Myers,  198  Mo.  225,  94 
S.  W.  242;  State  v.  Wigger,  196  Mo.  90,  93 
S.  W.  390. 

[2]  Nor  was  It  error  for  the  court  to  re- 
fuse defendant's  application  for  a  continu- 
ance, made  during  the  course  of  the  trial, 
because  his  accomplice  was  to  be  used  as  a 
witness,  since  the  allowance  or  refusal  of 
the  application  rested  In  the  sound  discretion 
of  the  court,  and  we  think  the  court  did  not 
abuse  such-  discretion  in  this  instance. 

[8]  Nor  was  It  error  to  permit  said  accom- 
plice to  testify  without  his  name  being  in- 
dorsed on  the  Information  as  a  witness. 
There  was  no  contoitlon  that  said  accom- 
plice was  held  back  by  the  prosecuting  at- 
torney that  he  might  spring  a  surprise  on  de- 
fendant The  point  was  not  raised  by  a 
motion  to  quash,  and  hence  was  waived. 
State  V.  Roy,  83  Mo.  268;  State  v.  Griffin,  87 
Mo.  608 ;  State  v.  Ferguson,  278  Mo.  loa  dt 
134,  212  S.  W.  839. 

[4,  S]  3.  Defendant  assigns  as  error  the 
refusal  of  the  court  to  give  his  Instruction  In 
the  nature  of  a  demurrer  to  the  evidence  at 
the  close  of  the  state's  case,  but  as  the  record 
fails  to. show  a  like  request  at  the  close  of 
the  whole  case  the  matter  was  waived.  But 
we  encounter  no  difficulty  (if  the  question 
was  here)  in  holding  that  the  facts  of  this 
record  present  a  jury  question  and  not  a 
court  question. 

4.  Complaint  is  made  that  the  court  erred 
in  giving  instructions  1  to  11,  indusive  (one  of 
these  No.  7  defendant  asked  to  be  given  him- 
self). As  above  stated  by  reason  of  defend- 
ant's failure  to  tUe  a  brief  In  this  court  set- 
ting forth  his  reasons  for  such  complaint, 
we  are  denied  the  privilege  of  knowing  the 


exact  point  of  the  objection  he  had  in  mind 
when  It  was  made.  We  have,  however,  care- 
fully read  the  instructions,  and,  without  ris- 
ing space  to  set  them  out  here,  hold  that, 
taken  as  a  whole,  they  fully  and  fairly  cov- 
ered all  questions  which,  under  the  statute, 
the  court  was  required  to  Instruct  upon. 

Additional  complainta  are  made  in  the  mo- 
tion for  new  trial,  viz.:  That  the  court  err«d 
In  admitting  incompetent  testimony  on  be- 
half of  the  state  and  in  ezdudlng  competent 
evidence  on  his  own  behalf;  that  the  prose- 
cuting attorney  was  allowed  by  the  court  to 
make  prejudicial  statementa  to  the  Jury; 
that  the  verdict  of  the  Jury  was  the  result  of 
bias,  passion,  and  prejudice  on  its  part,  and 
that  the  verdict  was  not  In  the  form  required 
by  law.  The  most  cursory  inspection  of  the 
record  discloses  that  there  is  no  merit  in 
these  assignments,  and  they  are  overruled. 
The  Jury  found  defendant  guilty,  as  above 
stated,  the  court  agreed  with  Oielr  finding 
by  pronouncing  sentence  on  the  verdict  and 
overruling  the  motion  for  new  trial,  all  of 
which  meeta  with  our  approval. 

It  only  remains  to  affirm  the  Judgment 
Let  that  be  done. 

BAILEY  and  WHITE,  CO.,  ooncnr. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLEY,  C,  Is  hereby  adopted  as  the  ophi- 
lon  of  the  court 

All  concur. 


STATE  V.  ENGLISH.     (No.  22318.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

1.  Criminal  law  4=9598(2)— Contlnaaao*  f*r 
absenoe  of  witness  denied  where  no  diligeiM 
was  shown. 

Application  for  continuance  for  absence  of 
witness  was  properly  denied  on  failure  to  show 
a  diligent  effort  to  obtain  the  testimony  of  the 
absent  witness. 

2.  Criminal  law  «=3596( I)— Refusal  of  contii- 
uanca  for  absenoe  of  witness  whose  taatimony 
would  havo  been  oumulatlve  proper. 

Refusal  of  continuance  for  alweDoe  of  wit- 
ness who  would  have  testified  to  facta  to  whicb 
three  witnesses  ^ad  testified  during  the  trial 
held  proper;  the  testimony  of  the  absent  wit- 
ness being  cumulative. 

3.  Criminal  law  «=»595(2)--Relnsal  of  Motiai- 
ance  for  absence  of  witness  who  woal4  hav« 
testified  to  Immaterial  matter  proper. 

Where  defendant,  charged  with  larceny  of 
horsebide  on  August  2,  admitted  possession  of 
horsehide  on  August  1,  and  claimed  to  have 
held  possession  thereof  and  to  have  sold  it 
as  owner's  agent,  refusal  of  continuance  for 
absence  of  witaess  who  would  have  testified 
that  defendant  was  not  at  place  where  crime 
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was  aHeged  to  liave  becii  committed  <»  Angvat 
2  kM  proper;  the  evidence  of  Oie  absent  wit- 
ness relatfaiK  to  an  immaterial  matter. 

4.  Criminal  law  «=3772(4)— Instruotton  u  to 
time  that  crime  was  committed  held  not  er- 
ror. 

In  prosecation  for  larceny  alleged  to  hare 
been  committed  on  or  about  Angust  1,  in  which 
the  state  claimed  that  the  property  had  been 
stolen  and  sold  by  defendant  on  such  date,  and 
in  which  the  defendant  admitted  that  he  had 
been  in  poisession  of  the  property  on  August 
2,  but  daimed  to  have  been  in  possession  and 
to  hsTC  sold  goods  as  owner's  agent,  instruc- 
tion autboriEing  conviction  if  defendant  stole 
the  goods  on  August  1,  "or  at  any  time  with- 
in three  years  next  before  the  20th  day  of 
October,"  held  proper  in  view  of  Rev.  St  1909, 
f  5115,  making  failure  to  state  time  imma- 
terial where  time  is  not  of  the  essence  of  the 
offense,  and  section  4MS,  reqidring  informa- 
tions in  sudi  case  to  be  filed  within  three  years 
after  the  commission  of  the  offense. 

5.  Indictment  and  Information  «s»87 (9)— in- 
formation alleging  commission  of  erima  on 
or  aboBt  certain  date  safHelsnt. 

Information  charging  that  defendant  atole 
a  taorsehide  of  the  value  of  $17  from  certain 
dwelling  house  on  or  about  specified  date  hM 
sufficient  in  so  far  as  it  alleges  the  time  of  the 
commission  of  the  offense  under  Rev.  St.  1909, 
ft  5116,  making  omission  to  state  time,  where 
time  is  not  of  the  essence  of  the  offense,  im- 
material, and  section  ^45,  requiring  informa- 
tions in  such  cases  to  be  filed  within  three 
years  after  the  commission  of  the  offense. 

6.  Criminal  Iaw4cs>815(4)— Instraollon  not  or- 
r*n«0Hs  for  fallars  to  require  finding  that 
praynrty  tnlian  from  resldencn  was  taken 
fnlenioasly  and  without  owner's  consent 

In  prosecution  for  stealing  horeehide  from 
residence  of  owner  under  Rev.  St  1919,  H 
3316,  8316,  an  instruction  was  not  erroneous 
for  failure  to  specifically  require  the  jury  to 
find  that  the  taking  was  done  feloniously  or 
that  the  conversion  or  taking  was  without  the 
consent  of  the  owner. 

7.  Larceny  «=377(3)— Instniotlcn  aa  to  pre- 
aomption  from  posaasslon  of  stolen  property 
held  proper  nottiHthstandIng  defendant's  ad- 
mission of  possession. 

In  prosecution  for  taking  property  from 
owner's  residence  in  violation  of  Rev.  St  1919, 
8{  3315,  8316,  where  the  defendant  admitted 
possession,  but  claimed  to  have  had  possession 
as  owner's  agent,  the  giving  of  an  instruction 
aa  to  the  presumption  arising  from  recent  pos- 
session of  stolen  property  held  proper  not- 
withstanding such  defense,  since  the  jury  might 
have  discredited  such  defense  and  believed 
that  defendant,  as  claimed  by  the  state,  had 
stolen  the  property. 

8.  Larceny  «=>S5— Evidenoe  held  to  sustain 
oonvtetlon. 

In  prosecution  for  stealing  horsehide  from 
owner's  residence  in  violation  of  Rev.  St  1919, 
IS  3316,  3316,  evidence  held  to  sustain  convic- 
tion. 
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I     Api)eal  from  Circolt  Court,  Marlon  Coun- 
I  ty ;  Charles  T.  Hays,  Judge. 

Lools  R.  BngUsh  was  c<mvicted  of  larceny, 
and  he  appeals.    Affirmed. 

On  February  18,  1820,  the  prosecuting  at- 
torney of  Marion  coun^.  Mo.,  filed  in  the 
circuit  court  of  said  county  bis  verified 
amended  Information  dutrging  defendant 
with  having  stolen  from  the  dwelling  house 
of  B.  J.  Roberson,  the  prosecuting  witness 
herein,  in  Round  Orove  township,  count3r  and 
state  aforesaid,  (m  oe  about  the  let  day  of 
August,  1919,  one  honehide,  of  the  value  of 
$17,  that  and  there  being  the  property  of 
said  Roberson,  and  In  the  poeeeaslon  of  the 
latter. 

On  February  16,  1920,  defendant  filed  an 
appltcatfoQ  toe  a  contiiHiance,'  which  waa 
overruled,  and  on  the  same  day  a  jury  was 
impaneled  to  try  the  cause.  On  February  18, 
1920,  the  following  verdict  vras  returned  Into 
court: 

"We,  the  Jury,  find  the  defendant  guilty  aa 
charged  in  the  information,  and  we  assess  the 
defendant's  punishment  at  imprisonment  m 
the  penitentiary  for  a  term  of  two  years." 

The  state's  evidence  tenda  to  Show  that 
said  B.  J.  Robersoa  lived  alone  in  a  five- 
room  dwelUng  on  the  John  Keck  farm  In  the 
vicinity  of  Bmerson,  Marlon  county.  Mo.; 
that  in  the  latter  part  of  July  and  the  first 
part  of  August,  1919,  said  Roberson  owned  a 
horsehide,  which  was,  in  the  forenoon  of  Au- 
gust 1,  1910,  phiced  in  a  room  of  said  dwell- 
ing; that  Just  before  noon  on  that  day  he 
went  to  the  residence  of  a  neighbor,  Simon 
Scott,  leaving  no  one  at  his  (Roberson's) 
tH>me;  that  the  outside  door  of  this  dwelUng 
bad  no  lock  or  latch  and  swung  open  and 
shut  (the  evidence  fails  to  show  whether  open 
or  closed  at  time  he  left  home) ;  that  he  re- 
mained at  said  Scott's  and  returned  home 
alwut  one  hour  before  sunset  on  that  day; 
that  soon  after  his  return  home  he  discovered 
the  hide  was  taken ;  that  he  made  an  inves- 
tigation, and  found  a  man's  trades  going  to 
and  from  bis  house,  crossing  a  road  near  said 
bouse ;  that  on  the  next  day  he  found  where, 
about  one-fourth  mile' north  of  his  house, 
some  one  with  a  horse  and  buggy  had  left 
the  road,  and  gone  Into  a  neighboring  field, 
through  and  into  another  field,  dowu  a  lltUe 
ravine,  and  hitched  behind  a  little  hill;  that 
at  the  ravine,  and  near  the  place  where  the 
horse  was  hitched,  a  man's  track  was  seoi 
going  in  the  direction  of  said  Roberson's 
house ;  that  the  horse  and  buggy  track  went 
back  and  out  at  same  place  where  they  caine 
in ;  that  on  the  following  Monday,  said  Rob- 
erson went  to  Quiney,  HI.,  in  search  of  his 
horsehide,  and)  on  Wednesday,  la  company 
with  several  of  his  neighbors,  found  the  hide 
tn  the  basement  of  Bowles  &  Rogers'  hide 
house,  at  Qulncy,  111.,  where  and  at  which 
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time  It  was  Identified  Ah  the  bide  said  Rober- 
Boa  had  obtained  from  Ed  Tnrbrou^h;  that 
on  Saturday,  August  2, 1919,  appellant,  under 
the  name  of  "Robblns,"  brought  the  hide  to 
said  Bowles  &  Rogers,  sold  it  to  thorn,  receiv- 
ing therefor  the  sum  of  $17;  that  the  Wde 
tma  valued  at  $17 ;  that  during  the  afternoon 
of  August  1,  1919,  appellant  was  seen  driv- 
ing a  horse  and  buggy,  going  in  the  direction 
of  Emerson ;  that  the  tracks  made  by  api)^- 
lant's  hcH'se  and  buggy  were  the  same  as  the 
tracks  seen  in  the  neighbor's  field  and  down 
near  said  ravine ;  that  appellant,  during  the 
time  in  question,  lived  alone  in  the  same 
neighborhood  as  did  said  Roberson,  and  about 
2%  miles  west  of  said  Roberson;  that  said 
Roberstm  did  not  sell  or  give  said  hide  to  ap- 
pellant, neither  did  he  give  appellant,  or  any 
one  else,  permission  to  dispose  of  said  lilde. 
Appellant's  evidence  tends  to  show  that  de- 
fendant was  about  49  years  of  age,  lived 
alone  on  a  farm  one  mile  north  of  Emerson, 
in  Marion  county  aforesaid,  and  that  he  had 
had  8<Hde  business  dealings  with  said  Rober- 
son; that  be  had  set  some  fence  posts  for  him 
during  the  past  year;  that  said  Roberson 
Iiad  gotten  from  defendant,  during  the  last 
year,  some  oats,  meat  trimmings,  eggs,  some 
meal,  and  a  rooster,  for  whidi  he  was  to  pay 
appellant ;  that  on  the  night  of  July  31,  1919, 
said  Roberson  came  to  appellant's  home  after 
the  latter  had  retired  for  the  night,  called  ap- 
pellant, and  aslied  if  he  could  borrow  appel- 
lant's horse  and  drive  to  Lewistown;  that 
defendant  told  him  he  wanted  the  horse  him- 
self to  go  to  Qointv  to  get  some  plowshares; 
that  appellant  asked  Roberson  why  he  de- 
sired to  go  to  Lewistown,  and  Rober8<ni  in- 
formed him  that  he  had  a  good  hors^ilde 
which  he  could  sell  to  a  man  in  Lewistown 
for  $12.50;  that  said  Roberson  informed  ap- 
pellant he  had  the  hide  out  there  in  the  bug- 
gy ;■  when  Informed  he  could  not  get  defend- 
ant's horse,  Rot)erson  then  offered  to  sell  the 
hide  to  appellant  for  the  sum  of  $15,  and  in 
that  way  settle  the  account  between  them; 
that,  after  appellant  had  told  Robelrson  he  did 
not  care  to  bother  with  the  hide,  Roberson 
offered  to  sell  the  same  to  him  for  $12.50,  and 
told  appellant  it  was  off  of  that  roan  mstre 
that  Ed  Yarbrough  lost;  that  appellant  in- 
formed RolK.'rson  If  he  would  "let  it  go  <m 
what  is  owing  to  me,  I  will  allow  you  $11.60 
and  take  the  chance  on  what  I  get  for  it  in 
Ouincy";  that  Roberson  finally  agreed  to 
this,  and  at  the  direction  of  appellant,  placed 
the  hide  in  appellant's  buggy,  located  near 
the  road ;  that  appellant  informed  Roberson 
he  would  settle  with  him  when  he  got  back 
from  Quincy ;  that  the  next  day,  Friday,  Au- 
gust 1,  1919,  appellant  took  the  bide  to  Quin- 
cy, leaving  home  about  5  a.  m.;  that  after 
reaching  Quincy  he  called  up  Bowles  &  Rog- 
ers, giving  the  name  of  "Roberson,"  and  In- 
quired the  price  of  horsehides;  that  when 
informed  that  they  were  paying  $17  for  good 
harsehldeB,  appellant  drove  to  Bowles  &  Rog- 


ers, i>acked  the  hide  in,  laid  It  on  the  floor, 
and,  after  Uie  hide  was  examined  by  Mr. 
Frank  Arnold,  connected  witli  tbe  firm,  ap- 
pellant was  offered  $17  for  it,  accepted  said 
amount,  and  received  three  $5  bills  and  two 
$1  bills  from  said  Arnold. 

Appellant  denied  giving  the  name  of  "Kc'- 
bins"  to  Bowles  &  Rogers.  He  testified  that, 
after  selling  the  bide  to  above  firm,  be  loft 
Quincy  on  his  homeward  jonmey  about  noon 
of  lYiday,  August  1,  1919,  and  arrived  h<»ne 
about  6  p.  m.;  tliat  he  watered  Qie  stock, 
left  his  home  about  7  p.  m.  that  day,  drove 
to  Durham,  in  Lewis  county,  a  town  about  6 
or  7  miles  distant  from  appellant's  home. 

There  is  testimony  to  the  effect  that  appel- 
lant, on  Saturday  morning,  about  the  houn 
of  8  or  9,  or  possibly  10  o'clock,  was  seen  at 
or  near  the  Farmers'  Bank  in  said  town  of 
Durham ;  tliat  said  town  of  Durham  is  about 
20  miles  by  wagon  road  and  16  miles  by  rail- 
road from  Quincy,  111.. 

Appellant  further  testified  that  oo  the  fol- 
lowing Monday  morning,  August  4,  1919,  at 
about  9  or  10  o'clock,  said  Roberson  came  to 
his  home  and  inquired  about  the  sale  of  tlie 
hide  and  the  price  obtained  for  it ;  that  ap- 
pellant and  Roberson  had  some  difficulty  con- 
cerning the  settlement  of  their  accounts,'  and 
Roberson  became  angry,  went  away,  and  re- 
fused to  settle.  Appellant  denied  being  in  or 
about  Roberson's  house  or  premises  cm  either 
Friday,  August  1,  or  Saturday,  August  'i. 
1919,  and  denied  any  conversation  with  Bob- 
erson  concerning  the  stolen  hide,  getting 
bloodboands,  etc.  Appellant  denies  seein): 
WInthrop  Deerlng  on  the  Qnincy-Taylor  road 
Saturday,  August  2,  1919,  denies  being  on 
that  road  that  day,  and  denies  seeing  Frank 
Arnold  of  the  Bowles  &  Rogers  hide  honse 
on  said  2d  day  of  August,  1919. 

'  State's  Evidence  In  RebnttaL 

Respondent  offered  testimony  in  rebuttal 
tending  to  show  that  about  noon  of  Friday, 
August  1,  1919.  defendant  telephoned  to  Si- 
mon Scott's  residence  In  the  neighborhood  and 
inquired  concerning  Ed  Yarbrough's  sick 
horse  and  the  whereabouts  of  Mr.  Robersw. 
that  one  WInthrop  Deerlng  on  Saturday,  Au- 
gust 2,  1919,  about  3  or  4  o'clock  p.  m.,  saw 
and  rode  with  appellant,  who  was  then  trav- 
eliug  in  a  buggy  drawn  by  a  gray  horse  on 
the  Quiney-Taylor  road  going  west;  that  said 
Deering  rode  with  appellant  to  the  town  of 
Taylor.  Tbe  witness  Roberson,  testi^ing  in 
relmttal,  denied  ai^iellant's  testimony  coo- 
cei-nlng  the  sale  of  the  hide  to  aiqpellant,  etc. 

The  state  Introduced  a  number  of  vritness- 
es,  all  of  wh<Hn  testified  that  the  defendant's 
reputation  for  truth  and  veradty  was  bad. 

The  court  gave  a  number  of  instructions, 
Which  will  be  considered  later.  The  Jury  re- 
turned the  verdict  heretofore  mentioned,  and 
judgment  was  duly  Altered  thereon.  Defend- 
ant filed  his  motion  for  a  new  trial  In  due 
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time,  which  was  overraled,  and  the  csuse 
duly  am)ealed  by  him  to  this  court 

■^ny  other  matters  wliich  may  be  deemed 
of  importance  will  be  considered  in  the  opin- 
lon. 

D.  H.  Eby  and  Ben  E.  Hulse,  both  of  Han- 
nibal, for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hai- 
ry B.  Hunt,  Asst  Atty.  Gen.  (Albert  Miller, 
of  Hillsboro,  of  cotmsel),  for  the  State. 

RAlIiBT,  C.  (after  stating  the  fffcts  as 
above).  [1-3]  1.  Appellant's  proposition  I 
reads  as  follows: 

"The  OTerruliog  of  defendaofs  appUcation 
and  motion  for  a  continuance,  on  account  of 
the  absence  of  defendant's  material  witness 
John  PuIIiam,  was  an  abuse  of  the  trial  court's 
discretionary  power  in  the  premises.  The  tes- 
timony of  said  witness  was  vital  and  would  hare 
been  original  and  not  cutnuIatiTe  testimony." 

Several  authorities  are  cited  in  supptMrt  of 
tlila  contentl<m  which  properly  declare  the 
law,  but  we  are  of  the  opinion  they  liave  no 
applicatl(»  when  applied  to  the  facts  of  this 
ease. 

In  the  application  for  a  continuance  de- 
foidant  aUeged,  in  snbatance,  tbat  Joha  Pul-. 
liam,  Jerry  B.  Johnwm,  W.  E.  Martin,  and 
Mrs.  W.  BX  Martin  would  testify  fbat  de- 
fendant was  not  in  Quincy  on  August  2, 1919, 
but  was  in  Lewis  county.  Mo.,  on  aaid  day. 
The  cwtinuanoe  was  asked  on  account  of  the 
absence  of  Jotm  Pulliam.  Appellant's  brief, 
at  page  14,  recites  that:  "The  other  luimeA 
absent  witneties  appearei  during  the  trial." 
(Italics  ours.)  The  court  below  was  Justified 
In  overruling  said  application  for  the  follow- 
ing reasons:  (a)  Because  no  diligence  was 
shown  In  attempting  to  obtain  the  testimony 
of  said  witness",  (b)  because  his  evidence  was 
cnnnilatiTe,  and  that,  too,  in  respect  to  an 
immaterial  matter,  as  hereafter  shown;  (c) 
because  the  testimony  of  John  Pulliam  would 
have  been  absolutely  immaterial  bad  be  been 
present  to  testify,  as  shown  by  defendant's 
pr<H)OBition  III,  page  13,  of  his  brief. 

In  other  words,  defendant  admits  that  he 
was  in  poeseesion  of  the  horsehlde  on  August 
1,  1919;  that  he  sold  it  in  Quincy  for  $17  in 
cash ;  that  he  received  the  money  therefor; 
that  It  was  Boberson's  property.  The  real 
controversy  was  over  the  question  as  to 
whether  defendant  stole  the  horsedbide,  or 
whether  he  received  and  otAA  it  as  the  agent 
of  Roberson.  It  is  wholly  immaterial,  wheth- 
er the  sale  was  made  on  August  1,  1919,  or 
<m  the  following  day.  In  either  event,  he 
would  be  guilty  as  charged  in  the  Informa- 
tion if  he  stole  it.  On  the  other  hand,  if  he 
sold  the  hide  with  the  consent  of  Roberson 
and  as  agent  of  the  latter,  it  is  imm&terial 
whether  defendant  made  the  sale  on  August 
1  or  whether  it  was  made  on  the  following 
day. 

The  trial  court  was  clearly  within  the  law  I 


.  ENGLISH  749 

S.W.) 

In  overruling  defendant's  apiAlcatlon  for  a 
continuance. 

[4]  2.  It  is  insisted  under  appellant's  prop- 
osition II,  page  12,  that  Instruction  3  given 
by  the  court  was  errtmeous,  because  it  per- 
mitted the  jury  to  infer,  cMitrary  to  all  the 
evidence  in  the  case;  that  the  larceny  (if  any 
was  shown)  might  have  been  conunltted  at 
some  other  time.  Said  instruction  8  reads 
as  follows : 

"The  court  instructs  the  jury  that,  if  you 
find  and  l)€lieve  from  the  evidence  in  the  cause 
beyond  a  reasonable  doubt  that  at  the  town- 
ship of  Round  Grove,  in  the  county  of  Marion, 
in  the  state  of  Missouri,  on  the  Ist  day  of 
August,  1919,  or  at  any  time  vfithin  tlirae  yeara 
nest  iefore  the  ZOth  day  of  Octoher,  1919,  the 
defendant,  Jjowu  R,  EngUsk,  did  unlavffuUu 
steal,  take,  and  cany  away  in  and  from  the 
dwelling  house,  if  it  was  the  dwelling  house,  of 
witness  IS.  J.  Roberson,  there  situate,  the  horse- 
hide  described  in  the  information  and  mentioned 
in  evidence^  of  the  goods  and  pr(^>erty  of  said 
Roberson,  if  such  is  the  fact,  and  tliat  said 
horsehide  was  of  any  value  and  of  less  value 
than  $90,  and  that  defendant  so  stcde  and  car- 
ried said  horseliide  away  without  any  honest 
daim  thereto  ui>on  the  part  of  the  defendant 
and  with  the  intention  on  his  part  of  converting 
the  some  to  his  own  use  or  permanently  depriv- 
ing the  owner  of  his  property  therein,  you  will 
find  the  defendant  guilty  as  cliarged  in  the  in- 
formation, and  assess  his  punishment  at  i^^ 
prisohment  in  the  penitentiary  not  exceeding 
seven  years  or  at  imprisonment  in  the  county 
Jail  not  exceeding  one  year."    (Italics  ours.) 

The  italicized  portion  is  challenged  as  be- 
ing errone6us,  on  the  ground  that  the  Jury 
should  have  been  required  to  find  that  de- 
fendant. If  guilty,  stole  said  horsehld'e  on 
August  1,  1919,  and  not  at  any  other  time. 
The  ii'formation  charges  defendant  with  hav- 
ing stolen  the  hide  on  or  about  the  1st  day  of 
August  A.  D.  1919,  at  the  township  of  Bound 
Grove,  said  county  of  Mari<«. 

Section  6115,  R.  S.  19()9,  reads  as  follows : 

"No  indictment  or  informatloQ  shall  be  deem- 
ed invalid,  nor  shall  the  trial,  judgment  or  oth- 
er proceedings  thereon  be  stayed,  arrested  or 
in  any  manner  affected:  •  •  •  Fourth, 
•  •  •  for  omitting  to  state  the  time  at  whidi 
the  offense  was  committed,  in  any  case  where 
time  is  not  of  the  essence  of  the  offense,  nor 
for  stating  the"  time  imperfectly;  nor  for  stat- 
ing the  offense  to  have  been  committed  on  a  day 
subsequent  to  the  finding  of  the  indictm^it  or 
information,  or  an  impossible  day,  or  on  a  day 
that  never  happened;  »  »  •  nor  for  any  oth- 
er defect  or  imperfection  which  does  not  t<aid 
to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits.    •    •    •  •• 

Section  4945,  B.  S.  1909,  provides  that  in- 
formations like  the  one  at  bar  must  be  filed 
within  three  years  after  the  commission  of 
the  offense  charged. 

[B]  It  will  thus  be  seen  that  the  three 
years  have  not  yet  expired.  In  considering 
the  information  and  said  Instruction  3,  time 
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is  not  tbe  essence  of  the  oifense,  except  in  so 
far  as  It  was  necessary  to  show  that  It  had 
been  committed  within  three  years  Immedi- 
ately preceding  the  filing  of  the  InformatloD. 
Instruction  3  su1)stantlally  follows  The  lan- 
guage of  the  Information,  and,  under  the 
statutes  heretofore  mentioned,  was  In  proper 
form  and  correct  In  respect  to  above  matter. 
State  T.  Belknap,  221  S.  W.  loc.  cit.  44;  State 
V.  Ivy,  192  S.  W.  loc.  clt.  735;  State  t.  Moore, 
203  Mo.  loc.  dt  626,  102  S.  W.  637;  State  v. 
Flndley,  77  Mo.  338.  339;  State  v.  Wllcoxen. 
38  Mo.  loc.  cit.  372;  State  t.  Small,  31  Mo. 
197;  State  t.  Stumbo,  26  Mo.  306;  State  t. 
Ma^rath  et  al.,  19  Mo.  loc.  cit.  680.  Respond- 
ent's theory  of  the  case  Is  that  defendant 
stole  the  hide  on  August  2,  1919.  Defendant 
contends  that  he  sold  the  hide  on  Aupist  1, 
1919,  and  received  the  money  therefor  as 
agent  of  Boberson,  but  did  not  steal  it.  In- 
struction 3  was  framed  to  convict  him  if  he 
stole  the  hide  either  on  Angust  1  or  2, 1919. 

The  case  of  State  v.  Fellers,  140  Mo.  App. 
723,  724,  127  S.  W.  95,  does  not  sustain  ap- 
pellant's contention.  In  that  case  defendant 
was  charged  with  selling  intoxicating  liquors 
In  vlolatlcm  of  the  Local  Option  Law  on  the 
14th  day  of  July,  1909.  The  trial  court  gave 
contradictory  instructions,  and  on  page  724, 
of  140  Mo.  App.,  <m  page  96  of  127  S.  W., 
Judge  Ellison  said : 

"In  a  trial  for  selling  intoxicating  liquors, 
evidence  may  be  admitted  of  a  sale  at  any  time 
within  one  year  prior  to  the  filing  of  the  in- 
formation, even  though  a  certain  date  is  charg- 
ed.   ••    • 

"Bat  the  present  case  is  not  met  by  any  at 
those  cited.  Here  the  evidence  is  fixed  and 
definite  aa  to  the  one  sale  and  as  to  both  time 
and  place  of  such  sale.  That  sale  at  that  time 
and  place,  waa  the  only  issue  presented  by  the 
state  and  accepted  by  the  defense.  There  was 
therefore  no  foundation  upon  which  to  place 
an  instruction  as  to  any  other  time  as  was 
done  by  the  state." 

The  information  here  charges  that  the  of- 
fense was  committed  <m  or  about  the  1st  day 
of  August,  1919,  showing  that  the  pleader  did 
not  Intend  to  confine  himself  to  any  ^>ecific 
date,  as  was  done  in  the  Fellers  Case,  relied 
on  by  defendant  Hence  Instruction  3  was 
framed  to  meet  the  situation  whether  the 
crime  was  committed  on  August  1,  2,  3,  or  4, 
1919.  The  Court  of  Appeals  did  not  have  be- 
fore it  a  case  like  the  one  at  bar,  nor  was  it 
attempting  to  consider  the  case  before  it  with 
reference  to  section  5115,  B.  S.  1909,  hereto- 
fore quoted  from. 

In  State  v.  Kiudley,  77  Mo.  338,  339,  this 
court,  in  passing  upon  an  Indictment  for  sell- 
ing liquor,  said: 

"Had  the  indictment  charged  the  offense  to 
liave  been  committed  on  the  1st  day  of  Jan- 
uary, the  state,  on  the  trial,  would  have  been 
permitted  to  show  that  it  was  committed  on 
any  other  day  than  that  alleged  in  the  indict- 
ment, provided  it  was  within  12  months  before 
the  indictment  was  found." 


The  words  "on  or  About"  August  1,  1919, 
did  not  confine  the  state  to  August  1,  1919, 
In  making  out  its  case,  and  in  framing  said 
instmotiiw  8.  The  use  of  said  words  "on  or 
about"  dearly  Indicated  to  defendant  that 
Che  state  was  not  undertaking  to  stake  Its 
case  on  August  1,  1919,  but  was  relying  on 
section  6115,  supra,  which  might  cover  an.v 
date  within  the  three  years.  TSie  court  in 
banc  held  fn  Hackenyos  v.  City  of  St.  Louis. 
203  S.  W.  loc.  cit.  986,  that  on  or  about  the 
1st  day  of  September,  1913,  was  applicable  to 
any  other  day  in  said  month  up  to  the  10th 
or  even  later. 

Without  extending  this  branch  of  the  dis- 
cussion further,  we  are  of  the  opinion  that 
Stete  V.  Fellers,  140  Mo.  App.  723,  127  S.  W. 
95,  supra,  can  be  distinguished  from  what 
has  been  said.  If  it  Is  in  conflict  with  the 
views  heretofore  expressed,  It  should  not  be 
followed.  We  are  therefore  of  the  opinion 
that  Instruction  8,  c<Aiplalned  of  by  a^tcl- 
lant,  properly  declared  the  law  of  the  case 
in  respect  to  foregoing  matter. 

[I]  S.  InstructlMi  3,  iieretofore  set  out.  Us 
challenged  by  appellant,  for  the  reason  that 
It  did  not  in  terms  require  the  jury  to  find 
that  the  act  complained  of  was  done  "felo- 
niously," nor  that  the  conversion  or  taklnfc 
was  "without  the  consent  of  the  owner."  We 
are  cited  by  appellant  to  State  v.  Bader,  262 
Mo.  loc.  dt  13^-184,  171  S.  W.  46,  in  sup- 
port of  above  contention. 

Two  Of  the  Judges  formerly  In  this  division 
when  the  Bader  Case  was  dedded  simply  con- 
curred in  the  result.  The  principle  of  law 
announced  by  Judge  Faris  in  the  Bader  Case 
is  not  applicable  here,  for  the  obvious  reason 
that  sections  3315  and  3316,  B.  S.  1919,  under 
which  this  case  was  prosecuted,  do  not  con- 
tain the  word  "feloniously.".  Said  sections 
read  as  follows: 

"Sec.  3315.  If  any  larceny  be  committed  in 
a  dwelling  house,  or  in  any  boat  or  veesel,  or 
in  any  railroad  car,  or  street  car  or  interurban 
car,  or  by  stealing  from  tlie  person,  if  the 
value  of  of  the  property  taken  is  thirty  doUan 
or  upwards,  the  offender  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  exceed- 
ing seven  years. 

"Sec.  3316.  When  the  property  taken  under 
the  circumstances  stated  in  the  next  preceding 
section  is  leas  than  thirty  dollars  in  value,  tbe 
offender  may  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  seven  years,  or 
by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year." 

In  State  v.  Baker,  264  Mo.  339,  175  S.  W. 
64,  defendant  was  prosecuted  under  section 
4537,  R.  S.  1909,  for  grand  larceny,  was  con- 
victed, and  sentenced  to  the  penitentiary  for 
a  term  of  three  years.  The  case  was  affirmed 
In  thLs  court.  Judge  Faris,  in  delivering  the 
opinion  of  the  court,  on  page  354  of  264  Mo., 
on  page  68  of  175  S.  W.,  in  which  all  the 
judges  of  this  division  concurred,  said: 
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"While  Instroctlon  1  mentioned  above  does 
not  contain  tlie  word  'feloniooaly,'  nor  does  it 
by  any  circumlocution  define  this  term,  yet  nei- 
ther doea  the  statute  which  makes  tlie  stealing 
of  domestic  fowls  a  felony  use  the  word  feloni- 
ously.' Thia  case,  therefore,  is  clearly  distin- 
(uishable  from  the  case  of  State  t.  Bader,  262 
Mo.  117,  wherein,  out  of  deference  to  the  defini- 
tion of  the  ordinary  crime  of  grand  larceny  aa 
the  Legislature  had  ordained  it,  the  writer  said 
that  an  Instruction  under  the  provisions  of 
section  4535  ought  either  to  contain  the  word 
'feloniously'  or  define  it  with  reference  to  the 
intent  of  the  taldng." 

Without  commenting  on  the  obBervationa  of 
Judge  Farls  In  the  Rader  Case  with  respect 
to  the  use  of  the  word  "feloniously;"  It  is 
snfficient  to  say  that  in  later  cases,  where  the 
tnstractlons  contained  all  the  necessary  aver- 
ments, Oiey  were  held  to  be  snlBdent  with- 
out the  use  of  the  word  "felonloasly."  State 
V.  Burgess,  268  Mo.  loc.  dt.  416,  416,  188  8. 
W.  136;  State  v.  Massey,  274  Mo.  loc.  dt. 
589,  204  S.  W.  641;  State  v.  Reagan,  217  S. 
W.  loc.  dt  84. 

Without  considering  this  subject  further, 
we  are  of  the  opinion  that  said  instruction 
3  properly  dedared  the  law,  and  that  the 
court  committed  no  error  in  giving  same. 

[7]  4.  Appellant  assigns  as  error  the  action 
of  the  court  in  giving  instruction  6,  relating 
to  the  presumptimi  arising  from  recent  pos- 
session of  stolen  property.  He  challenges  the 
correctness  of  said  Instruction,  under  the 
law  as  declared  in  State  v.  Warden,  94  Mo. 
loc.  dt.  661,  652,  8  8.  W.  283,  on  the  theory 
that  he  admitted  the  possession  and  sale  of 
said  property  and  the  receipt  Of  the  money 
therefor. 

The  state  in  this  case  charged  that  defend- 
aot,  in  the  absence  of  Roberson,  entered  the 
dwelling  of  the  latter,  stole  the  horsehide  in 
cmitroversy,  sold  the  same,  and  converted  the 
proceeds  thereof  to  his  own  use,  etc.  De- 
fendant doiied  that  be  entered  Roberson's 
dwelling  house  And  either  stole  or  took  the 
hide  therefrom.  He  insisted  that  Roberson 
delivered  the  hide  to  him  at  defendant's 
bc«ne.  As  to  this  affirmative  defense  there 
'would  have  been  no  necessity  for  giving  in- 
struction 5.  But,  If  the  jury  believed  the 
above  defense  was  not  sustained,  and  that  the 
bide  was  actually  stolen  from  Roberson's 
dwelling  house,  it  was  proper  to  give  said 
instruction  5  for  the  purpose  of  identifying 
the  felonious  taker.  State  v.  Thompson,  222 
S.  W.  789;  State  v.  Kehoe,  220  S.  W.  loc. 
dt.  964;  State  v.  Nave,  273  Mo.  loc  dt  375, 
201  S,  W.  88;  State  v.  hee,  272  Mo.  loc.  clt. 
128,  182  S.  W.  072. 

We  are  of  the  opinion  that  appdlant's  crit- 
icism of  lustru'^tlon  5  supra,  is  not  well 
founded,  and  should  be  overruled. 

[I]  5.  We  have  carefully  read  the  record, 
as  well  as  the  respective  briefs  filed  herein, 
and  find  that  no  errors  were  committed  by 
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the  court  below  of  which  the  defendant  can 
rightfully  complain.  The  case  was  well  tried 
by  both  court  and  counsel.  There  was  sub- 
stantial evidence  offered  by  the  state  to  sus- 
tain the  conviction.  According  to  our  concep-' 
tion  of  the  law,  defendant  has  had  a  fair  and 
impartial  trial. 

The  judgment  below  Is  accordingly  af- 
firmed. 

WHITE  and  MOZLET,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  a>  the  opUx- 
ion  of  the  court   All  concur. 


STATE  V.  BIRD.     (No,  22586.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

1.  Criminal  law  «=>i064(7),  1129(3),  1130(2) 
— Acemed  most  point  out  speclflo  fallvre  to 
show  error  In  refusal  of  Instructions, 

Where  the  court  gave  19  instractions  for 
the  state,  to  which  a;cused  made  no  objection 
and  gave  and  modified  instructions  requested 
by  defendant  motion  for  new  trial,  brief,  and 
assignment  of  error  in  the  refusal  to  give  other 
instructions  requested  by  accused  which  cover- 
ed every  phase  of  the  law  of  the  case  cannot 
be  considered  in  the  absence  of  indication  of 
the  specific  point  of  law  on  which  the  court 
failed  to  instruct. 

2.  Criminal  law  «=» 1 090 (1 9) —  Remarks  of 
proseoutino  attornsy  cannot  be  presented  by 
affidavits. 

Alleged  prejudicial  remarks  by  the  prose- 
cuting attorney  in  his  argument  cannot  be  con- 
sidered where  they  are  not  preserved  in  the 
bill  of  exceptions;.'  it  not  being  sufficient  that 
they  are  presented  to  the  Supreme  Court  by 
affidavits  and  counter  affidavits. 

3.  Statutes  9=3253— Original  act  at  revising 
session  held  to  take  effect  90  days  after  ad- 
journment. „ 

Under  Rev.  St.  1919,  §§  3236-3241,  abolish- 
ing all  degrees  of  manslaughter,  which  had 
no  emergency  clause,  and  which  was  passed 
at  a  revising  session  of  the  Legislature,  though 
it  was  itself  an  original  act  became  operative 
90  days  after  adjournment  of  that  session  un- 
der Rev.  St  191^  f  7062,  notwithstanding  the 
apparent  contradiction  of  section  7095,  which 
would  make  it  effective  November  1,  1919. 

4.  Homicide  9=3340(2)  — Instructions  on  de- 
grees  of  manslaufhter  after  abolition  of  de- 
grees held  not  prejudtolal. 

Where  the  court  ia  a  trial  for  homicide 
committed  after  the  enactment  of  Rev.  St. 
1919,  §§  3236  to  3241,  aboUshing  ail  degrees  of 
manslaughter,  instructed  the  jury  on  man- 
slaughter in  the  third  and  fourth  degrees,  the 
error  was  not  prejudicial  to  accused,  since  all 
the  elements  of  those  degrees  contained  in  the 
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inBtmctions  were  contained  in  the  definition  of 
manslaughter  under  the  new  statute,  and  the 
punishment  under  the  old  statutes  did  not  ex- 
ceed that  under  the  new. 

6.  Criminal  law  «=9922  (3)— Erroneous  Instruc- 
tions must  be  material  to  require  new  trial. 
By  express  provision  of  Bev.  St  .1919,  § 
4078,  par.  4,  a  new  trial  may  be  granted  for 
erroneous  instructions  only  where  the  court 
has  misdirected  the  jury  in  a  material  matter 
of  law. 

6.  Criminal  law  «s>ll72(l)— Only  preJuAolal 
Instruction  authorizes  reversal. 

Only  a  prejudicial  instruction  warrants  the 
reversal  of  a  judgment. 

7.  Homicide   «=93 13(1)— Statement  of  degree 
of  manslaughter  In  verdict  held  surplusage. 

In  a  verdict  convicting  defendant  of  man- 
slaughter in  the  third  degree  rendered  after  the 
enactment  of  Rev.  St.  1919,  S  3236,  abolishing 
all  degrees  of  manslaughter,  the  words  "in 
the  third  degree"  can  be  treated  as  surplusage, 
since  the  verdict  is  complete  without  them. 

Appeal  from  Criminal  Court,  Jackson 
Oounty ;  Ralph  S.  Latshaw,  Judge. 

Lee  B.  Bird  was  convicted  of  manslaughter 
in  the  third  degree,  ahd  be  appeals.  Af- 
firmed. 

Henry  L.  Jost  and  James  P.  Aylward,  both 
of  Kansas  City,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Lewis  H.  Cook,  Asst  Atty.  Gen.,  for  the 
State. 

HIGBEE,  P.  J.  The  prosecuting  attor- 
ney of  Jackson  county,  on  December  8,  1919, 
filed  an  information  in  the  criminal  court  of 
that  couuty  charging  the  defendant  with  the 
crime  of  murder  In  the  first  degree.  It  is 
alleged  that  ou  October  28;  1819,  the  defend- 
ant shot  one  Fred  Reed,  and  that  Reed  died 
as  a  result  thereof  on  November  6  following. 
The  defendant  was  formally  arraigned  and 
entered  a  plea  of  not  guilty  on  the  day.  the 
information  was  filed.  The  cause  was  tried 
at  the  February  term,  1920.  The  court  sub- 
mitted the  case  cm  instructions  defining  mur- 
der in  the  first  and  second  degrees  and  man- 
slaughter in  the  third  and  fourth  degrees. 
Hie  jury  found  the  defendant  guilty  of  man- 
slaughter in  the  third  degree  and  assessed 
his  pimishment  at  imprison&ent  in  the  peni- 
tentiary for  three  years.  Having  been  sen- 
tenced accordingly,  the  defendant  appealed 
to  this  court 

In  aiH)ellanf  s  brief  counsel  assign  as  error 
the  giving  of  Instructions  6  nnd  6  by  the 
court  on  its  own  motion  on  manslaughter  in 
the  third  and  fourth  degrees;  that  the  Jury 
found  the  defendant  guilty  of  a  crime  un- 
linown  to  the  law ;  and  that  the  court  ori-od 
In  overruling  the  denmrrer  to  the  evidence 
and  the  motions  for  new  trial  and  in  arrest 

1.  It  is  said  that  the  Information  is  vague 


and  Indefinite,  but  no  flaw  Is  found  or  spe- 
cific defect  pointed  out  by  counsel  in  the  mo- 
tions, briefs,  or  argument  We  think  the  in- 
formation distinctly  charges  the  defendant 
with  the  crime  of  murder  in  the  first  degree 
and  conforms  to  all  the  standards  of  good 
pleading. 

[1]  2.  The  court  gave  19  instructions  on  its 
own  motion  for  the  state.  They  are  unusu- 
ally clear,  definite,  and  compr^ensive,  cov- 
ering every  phase  of  the  law  applicable  to 
the  case.  Cotmsel,  in  the  motion  for  new 
trial,  brief,  and  argument,  fall  to  specify  a 
single  vice  in  the  instructionsi  The  court 
also  gave  some  instructions  for  ttie  defend- 
ant and  modified  and  refused  others  covered 
by  those  given.  No  error  baa  been  indicated 
in  this  respect  They  also  requested  the 
court  to  give  further  Instructions  covering 
every  phase  of  the  law  involved  in  the  con- 
troversy and  assign  the  failure  to  do  this  as 
error.  They  do  not  indicate  in  the  motion 
the  8pe<Hflc  point  of  law  on  which  the  court 
failed  to  instruct,  nor  do  they  do  so  in  their 
brief  or  assignment  of  enrors.  This  conten- 
tion, therefore,  cannot  be  considered.  State 
V.  Gaultney,  242  Mo.  888, 146  S.  W.  U53;  16 
C.  J.  1055.  {  2497. 

[2]  3.  Complaint  is  also  made  in  the  mo- 
tion for  new  trial  of  certain  alleged  prejudi- 
cial remarks  of  the  prosecuting  attorney  in 
his  argument  to  the  jury,  \mt,  as  they  are  not 
preserved  in  the  bill  of  exceptions,  tliey  can- 
not be  considered.  They  cannot  be  brought 
to  our  attention  by  affidavits  and  counter  af- 
fidavits as  was  attempted  in  this  case. 

4.  (Counsel  for  appellant  In  their  brief  omi- 
plain  of  the  instructions  on  manslaughter. 
They  correctly  define  the  offenses  of  man- 
slaughter in  the  third  and  fourth  degrees  as 
those  offenses  were  defined  in  the  Statutes  of 
1909,  and  need  not  be  set  out  here.  The  con- 
tention is  that  the  act  approved  May  27, 1919 
(Laws  1919,  p.  256 ;  sections  3236  to  3241,  hi- 
duslve,  R.  S.  1919),  abolished  all  degrees  of 
manslaughter,  and  that  said  act,  having  no 
emergency  clause,  became  operative  90  days 
after  adjournment  of  that  session — that  is. 
on  August  7,  1919 — as  provided  In  section 
7062,  R.  S.  1919.  The  Attorney  General,  how- 
ever, has  suggested  that  the  act  referred  to. 
having  been  passed  at  a  revising  session  of 
the  Legislature,  became  effective  November  1. 
1919,  as  provided  by  section  7095,  R.  S.  1919, 
and  hence  the  law  of  1909  was  in' force  at  the 
date  of  the  alleged  offense,  and  the  trial  of 
the  defendant  was  properly  had  under  tliat 
law,  even  though  repealed  at  the  time  of  the 
trial.  Section  7064,  R.  S.  1919  (section  80Cn. 
R.  S.  1909) ;  State  v.  Lewis,  273  Mo.  618,  loc. 
clt.  {535,  201  S.  W.  80. 

[3]  The  act  of  May  27,  1919,  abcdlshing  all 
the  degrees  of  manslaughter  and  fixing  the 
punishment  (section  3245)  is  an  original  act, 
and  not  a   revision.    There  is  an   apparent 
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conflict  between  sections  -TOte  and  709B,  R. 
S.  1919,  as  to  the  time  wben  an  act  passed  at 
a  revising  seeslon  takes  effect  This  Identi- 
cal question  was  thoroughly  considered  by 
this  dlrlsion  in  State  t.  Schenk,  238  Mo.  429, 
142  S.  W.  268.  According  to  the  ruling  In 
that  case,  the  act  in  question,  being  an  orig- 
inal act  having  no  emergency  clause,  became 
affective  90  days  after  the  adjournment  of 
the  session— that  is,  on  August  7, 1919.  See, 
also,  State  v.  Anderson,  252  Mo.  83,  168  S. 
W.  817. 

[4]  The  court  should  not  have  ^ven  in- 

'   structlcms  on  manslaughter  in  the  third  and 

fourth  degrees,  but  should  have  Instructed 

on  manslaughter  goierally  as  provided  in  the 

act  of  1919.    But  was  defendant  prejudiced? 

[S,  6]  The  elements  of  the  crimes  of  man* 
slnughter  in  tlie  third  and  fourth  degrees  as 
prescribed  in  the  repealed  act  are  embraced 
in  section  32.1(5,  R.  8.  1919.  There  Is  no  com- 
'plnlnt  of  the  punlshmwit  authorized  by  the 
InstructlMis.  Section  4078,  R.  8.  1919.  par. 
4.  authorizes  a  new  trial  "wben  the  court  has 
misdirected  the  jury  in  a  material  matter  of 
law."  An  instruction,  however,  on  man- 
fdaughter  In  the  first  degree,  defining  the 
punishment  by  imprisonment  in  the  peniten- 
tiary at  not  less  than  five  years  as  fixed  by 
section  4469,  R.  S.  1909,  would  be  in  conflict 
with  section  3246,  R.  S.  1919,  wbi(4i  permits 
the  jury  to  assess  a  lighter  punishment,  and 
would  therefore  be  prejudicial  error.  We 
are  unable  to  see  how  the  defendant  was 
harmed  by  the  giving  of  these  Instructions. 
They  could  not  have  misled  the  Jury.  It  is 
only  where  the  «>urt  has  misdirected  the  Ju- 
ry in  a  material  matter  of  law  that  a  new 
trial  may  be  granted.  As  in  civil  cases,  an 
erroneous  InstmeHon  must  be  prejudicial  to 
warrant  the  reversal  of  a  Judgment. 

[7]  5.  It  is  also  contended  that  the  jury 
found  the  defendant  guilty  of  an  offense  un- 
known to  the  law,  and  therefore  the  verdict 
Is  a  nullity.  The  defendant  was  convicted  of 
manslaughter.  The  words  "in  the  third  de- 
gree" have  no  meaning  or  significance.  They 
are  useless  and  may  be  rejected  as  surplus- 
age. They  do  not  vitiate  the  verdict.  Utile 
per  inutUe  oon  vltlatur.  3  Wharton's  Crlnv 
Inal  Law  (10th  Ed.)  |  1689. 

In  Traube  v.  State,  56  Miss.  153,  the  rule 
U  thus  stated  In  the  headnote: 

"T.  was  indicted  and  tried  for  murder.  The 
jury  rendered  the  following  verdict:  'We,  the 
jury,  find  the  defendant  guilty  of  manslangfater 
in  the  second  degree.'  A  motion  was  made  in 
arrest  of  judgment,  upon  the  ground  that  the 
jury  did  not  convict  the  defendant  of  any  of- 
fense known  to  our  laws,  there  being  no  de- 
grees of  manslaughter  in  this  state.  The  mo- 
tion was  overruled.  The  words  in  the  verdict 
'guilty  of  manslaughter'  were  a  full  and  com- 
plete finding  of  the  issue  submitted,  and  the 
court  properly  treated  the  superadded  words 
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'in  the  second  degree'  as  surplusage.  If  a  ver- 
dict contains  a  finding  which  is  not  embraced 
ih  the  issue,  or  contains  words  which  ate  with- 
out meaning,  and,  after  striking  out  or  disre- 
garding sucli  irresponsive  finding  or  such  mean- 
ingless words,  there  still  remains  a  perfect  find- 
ing responsive  to  the  issue,  the  verdict  should 
be  upheld  and  judgment  pronounced  accord- 
ingly." 

In  Oi-ant  r.  State,  33  Fla.  291.  14  South. 
757,  23  li.  a.  A.  723,  the  Jury  returned  a 
verdict : 

"We,  the  Jury,  find  the  defendant  guilty  of 
manslaughter  in  the  first  degree." 

There  were  no  degrees  of  manslaughter  in 
that  state.  It  was  held  that  such  a  verdict 
was,  in  legal  effect,  one  of  manslaughter. 
33  Fin.  291,  14  South.  757,  23  L.  R,  A.  737. 
See,  also.  State  t.  Bishop,  231  Mo.  411,  415, 
133  S.  W.  33. 

Referring  to  the  statute  of  Jeofails  (now 
section  3908,  R.  S.  1919),  this  court,  in  State 
V.  O'Kelley  &  Fitch.  258  Mo.  345,  loa  dt  351, 
167  S.  W.  980,  982  (52  h.  R.  A.  [N.  S.}  1063). 
said: 

"Gradually  from  1825  our  statute  of  jeofails 
in  criminal  cases,  now  section  5115.  Revised 
Statutes  1909,  has  been  enlarged.  Prior  to 
1879  it  was  confined  to  the  curing  of  defects 
appearing  on  the  face  of  the  indictment  By 
section  1821  of  the  revision  of  1879,  its  cura- 
tive power  was  extended  so  as  to  heal  defects 
occurring. in  the  proceedings  not  on  the  face 
of -the  indictment.  Ak  thus  amended,  it  pro- 
vides that  the  proceedings  in  a  criminal  case 
shall  not  be  held  invalid  for  the  errors  therein 
stated,  'qor  for  any  error  committed  at  the 
instance  or  in  favor  of  the  defendant,  nor  be- 
cause the  evidence  shows  or  tends  to  show  him 
to  be  guilty  of  a  higher  degree  of  the  offense 
than  that  of  which  he  is  convicted,  nor  for  any 
other  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the'  substantial  rights 
of  the  defendant,  upon  the  merits.' " 

6.  We  have  carefully  considered  the  157 
pages  of  typewritten  evidence.  -It  clearly 
made  a  submisslble  case.  The  jury  might 
well  have  found  that  the  defendant,  after 
having  been  ordered  out  of  the  restaurant 
where  Reed  vras  employed,  provoked  a  quar- 
rel with  him  on  his  own  premises,  assaulted 
and  beat  him  over  the  head  with  a  revolver, 
and,  when  Reed  was  fleeing  from  him,  shot 
blra  in  the  back.  Inflicting  a  mortal  wound. 
,The  evidence  does  not  disclose  that  the  ver- 
dict was  Uie  result  of  passion  or  prejudice. 
Doubtless  the  jury  considered  the  defend- 
ant's youth  and  previous  good  reputation  for 
peace  and  quiet  In  mitigation  of  his  offense;. 
The  defendant  had  a  fair  trial. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 

All  cMicur. 
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STATE  V.  KELSAY.    (No.  222M.) 

(Supreme  Court  of  MisBOurl,  Division  No.  i. 
March  7,  1921.) 

1.  Criminal  law  «=3|  159(2)— SupreMe  Court 
■utt  reverse  coavictlon  not  sustained  by  evi- 
deeoe. 

On  appeal  from  conriction  of  mandaughter, 
if  the  record  fails  to  show  defendant's  convic- 
tion was  sustained  by  substantial  evidence,  it 
becomes  the  plain  doty  of  the  Supreme  Court 
under  the  law  to  reverse  the  ease. 

2.  Homicide  «=>2S0— Evidence  Insufflolent  to 
sustain  conviction  of  manslaughter. 

Evidence  held  insufficient  to  sustain  defend- 
ant's conviction  of  manslaughter  based  on  the 
charge  of  criminal  negligence  against  him  in 
driving  a  Ford  truck  over  a  girl  at  a  street 
crossing. 

Appeal  from  Circuit  Court,  Miller  County ; 
J.  O.  Slate,  Judge. 

Ward  Kelsay  was  convicted  of  man- 
slaughter, and  he  appeals.  Judgment  re- 
versed, and  defendant  dlsCbarged  from  cus- 
tody. 

On  November  12,  1919,  the  prosecuting  at- 
torney of  Miller  county,  Mo.,  filed,  in  the  cir- 
cuit court  of  said  county,  a  verified  Informa- 
tion, charging  defendant  with  manslaughter, 
based  upon  the  alleged  negligence  of  defend- 
ant In  operating  a  Ford  truck,  over  one  of 
the  street  crossings  in  tlie  town  of  Bldon,  lu 
Miller  county  aforesaid,  In  such  manner  as 
to  run  over  and  kill  one  Ruth  Bullard,  a 
minor,  six  or  seven  years  of  age. 

On  December  1,  1919,  defendant  was  for- 
mally arraigned  and  entered  his  plea  of  not 
guilty. 

On  December  2,  1919,  the  Jury,  at  the  con- 
clusion of  a  trial,  were  unable  to  agree  upon 
a  verdict,  were  discharged  by  the  court,  and 
the  cause  conttntfed  to  the  March  term,  1920, 
of  said  court.  On  March  22,  1920,  defendant 
was  again  put  upon  Ms  trial  before  a  jury. 
The  latter  returned  into  court  the  following 
verdict: 

"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  information  and  assess  his  pun- 
ishment at  (flOO.OO)  and  three  months  in  jail." 

Over  the  objection  of  defendant,  the  court 
amended  said  verdict,  so  as  to  make  it  read 
as  follows: 

"We,  the  jury,  find  the  defendant  guilty  of 
manslaughter  as  charged  in  the  information  and 
assess  his  punishment  at  a  fine  of  ($100.00) 
and  at  three  months'  imprisonment  in  the  coun- 
ty jail." 

Both  of  the  above  verdicts  were  signed  by 
the  foreman. 

In  due  time,  defendant  filed  his  motions 
for  a  new  trial  and  In  arrest  of  judgment. 
Both  motions  were  overruled,  and  the  cause 
duly  appealed  by  him  to  this  court. 


I  The  state's  evidence^  as  to  the  merits  of  the 
controversy,  tended  to  show  that  on  the 
aftemo<»i  of  October  22,  1919,  Ruth  and 
Irene  Bullard,  sisters,  were  walking  upon 
the  east  side  of  Maple  street  in  Eldon,  Mo. 
Ruth,  the  deceased,  was  6  years  old,  and 
Irene  10.  They  had  been  to  the  grocery 
store  and  were  walking  north.  Maple  street 
Is  the  main  thoroughfare  of  said  town. 
They  approached  a  crossing  of  said  street, 
and  a  Ford  trudE,  driven  by  defendant,  ap- 
peared thereon,  traveling  north.  In  Maple 
street,  there  was  erected  a  sign  or  marker, 
which  read,  "Keep  to  the  Right."  Defend- 
ant drove  the  truck  around  this  sign,  tnmed 
north  and  thai  east  to  go  over  the  crossing 
where  deceased  and  her  sister  were  standing. 
A  team  of  horses  with  a  loaded  wagon  was 
approaching  this  crossing  from  the  east 
Upon  this  crossing,  and  traveling  south,  were 
three  other  small  children,  Lueile  Laubaugh, 
her  brother,  and  a  boy  by  the  name  of  Bish- 
ap.  All  of  the  children  8tom>ed  to  let  the 
truck  go  over  the  crossing. 

The  foregoing  statement  of  f&cts  was  taken 
from  the  brii^  of  the  Attorney  General,  and 
is  sustained  by  the  record. 

Two  witnesses  for  the  state,  named  John- 
son and  Phillips,  undertook  to  fix  the  rate  of 
speed  of  the  Ford  truck  while  on  Maple 
street  before  It  reached  the  crossing  where 
the  accldoit  occurred.  W.  C.  Johnson,  a 
soldier,  wad  at  work  on  a  cable  about  40  feet 
In  the  air,  and  was  facing  Main  street  In 
regard  to  defendant's  rate  of  speed,  he  tes- 
tified as  follows: 

"Q.  What  rate  of  speed  was  he  driving,  if 
you  Itnow,  when  yon  fini  saw  him?  A.  Ahont 
15  to  18  miles  per  hour."     (Italics  ours.) 

This  witness  said  d^endant  slowed  down 
slightly  as  be  approadied  the  crossing. 
Phillips  said  be  was  on  the  sidewalk  oppo- 
site Harvey's  (Nothing  Store  oa  Mai^ 
street,  and  defendant's  car,  coming  from  the 
south,  attracted  his  attention.  He  said  the 
car  was  running  15  miles  per  boTir ;  he  could 
not  tell  who  was  driving  the  car;  did  not 
know  whether  It  was  a  white  or  black  man. 
In  fact,  be  admits,  that  be  did  not  pay  any 
attentl(m  to  the  car.  Neither  Johnson,  nor 
Phillips,  underto<rii  to  fix  the  rate  of  speed 
defendant  was  traveling,  when  he  approach- 
ed the  crossing  near  where  Ruth  Bullard  was 
struck. 

It  does  not  appear  from  the  evidence  that 
any  horn  was  sounded  as  defendant  ap- 
proached the  crossing,  but  pedestrians  were 
standing  on  each  side  of  same  waiting  for 
him  to  cross. 

The  state  also  introduced  in  evidence  an 
ordinance  of  Bldon,  maldng  it  a  misdemeanor 
to  drive  an  automobile  on  Maple  street  at 
a  rate  of  speed  exceeding  10  miles  per  hour, 
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and  on  any  other  street  at  a  rate  of  speed  In 
excess  of  12  miles  per  hour. 

The  testimony  of  the  state,  as  to  what  oc- 
curred at  time  and  place  of  accident,  Is  sub- 
stantially as  follows: ' 

"W.  O.  Jobnson,  In  his  direct  examination 
by  tile  state,  in  describing  what  occurred  at 
rime  of  accident,  said  that  he  noticed  some 
little  children  on  the  east  side  of  the  street 
going  north  towards  the  barber  shop;  that 
defendant's  car  coming  from  the  south  start- 
ed to  turn  east  towards  Pink  Berry's  hum; 
that  these  litUe  children  were  crossing  the 
street,  "and  one  of  them  evidently  got  excHed 
and  darted  iact  in  front  of  the  ear."  (Italics 
ours.)  On  cross-examination,  this  witness 
testified  that  these  girls  passed  over  the 
crossing  when  defendant  was  foin:  or  five 
feet  away;  they  were  traveling  north,  and 
after  they  passed  orer  the  crossing,  defend- 
ant attempted  to  cross;  that  the  little  girl 
that  was  run  over  seemed  to  get  excited  and 
darted  back  in  front  of  the  car;  that  her  old- 
er sister  gtabbed  at  her,  bnt  missed  her;  that 
defendant  was  leaving  Maple  street  and  turn- 
ing due  east  when  be  was  on  the  crossing, 
and  the  little  girls  were  going  due  north,; 
that  after  tJkey  went  over  tbe  crossing,  de- 
fendant drove  bis  car  npon  It;  that  after 
pasdng  over  the  crossing,  all  tbe  little  girls 
stopped ;  tiiat  as  defendant  drove  his  car  on- 
to tbe  crossing,  Ruth  turned  and  came  back 
in  front  of  tbe  car;  that  deceased  suddenly 
placed  herself  in  front  of  the  car;  that  pre- 
vious to  her  jumping  in  front  of  the  car,  she 
had  not  Indicated  that  she  was  going  back 
over  tbe  crossing. 

Joe  Bobbins,  witness  for  the  state,  testi- 
fied that  these  girls  were  going  north  on  the 
sidewalk  toward  the  barber  shop;  tiiat  de- 
fendant was  driving  north  on  Maple  street; 
that  he  turned  bis  car  east  to  go  over  the 
crossing;  that  the  girls  stopped,  and  one  of 
the  little  ^rls  stepped  right  back  in  front  of 
tbe  car  on  tbe  north  side. 

Irene  BuUard,  the  sister  of  deceased,  and  a 
witness  for  the  state,  testified  in  substance, 
that  she  and  deceased  were  going  north  to- 
wards the  barber  shop,  and  wh^i  they  got  to 
the  crossing,  they  stopped  to  let  defendant's 
car  go  by ;  that  when  they  stopped  to  let  tbe 
car  drive  over,  deceased  stepped  in  front  of 
the  car ;  tbat  ^e  started  to  run  over  on  tbe 
side  next  to  the  barber  shop ;  tbat  before  she 
could  get  over,  the  car  struck  ber;  tbat  she 
saw  Miss  Ludle  Laubangh,  who  had  stopped 
on  tbe  other  side  of  tbe  crossing  to  let  the 
car  go  by;  that  she  was  on  one  side  and  wit- 
ness on  tbe  other  side  ot  tbe  crossing;  that 
deceased  moved  so  quickly  witness  did  not 
have  time  to  grab  her. 

Jolm  Buchanan,  witness  for  the  state,  said 
be  could  not  tell  how  fast  tbe  car  was  going ; 
tbat  it  knocked  deceased  about  four  feet. 

Lewis  Laubaugh,  witness  for  defendant, 
testified  tbat  be  saw  tbe  car  strike  deceased ; 
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I  that  he  observed  ber  before  the  car  struclt 
I  her ;  that  she  and  the  other  girls  were  stand- 
ing on  tbe  south  side  of  crossing,  waiting  for 
tbe  car  to  go  by ;  that  as  the  car  started  up 
onto  the  sidewalk,  Ruth  started,  and  about 
the  time  she  got  mlddleways,  she  started 
beck ;  that  deceased  screamed. 

Mrs.  P.  C.  Cullumber,  In  belialf  of  defend- 
ant, testified,  in  substance,  tbat  she  was  in 
tbe  jewelry  business,  and  was  looking  out  of 
ber  store  window;  that  she  saw  defendant 
driving  the  car  up  the  street  from  the  south 
and  traveling  nortb;  that  she  saw  him  turn 
east  at  tbe  crossing  wbere  deceased  was  in- 
jured ;  that  she  (witness)  bad  operated  a  car 
some,  during  tbe  last  two  years,  and  bad 
ridden  in  a  car  with  other  people;  that  she 
was  familiar  with  the  ordinances  of  Eldon; 
that,  in  ber  opinion,  defendant  was  driving 
up  Maple  street,  when  she  saw  blm,  at  about 
six  or  seven  miles  per  hour;  that  be  was  not 
going  fast;  that  after  be  made  the  turn  to  go 
east,  be  slacked  bis  speed ;  this  was  done 
j  immediately  before  be  went  on  tbe  crossing. 
L^cUe  lAubaugb,  witness  In  behalf  of  de- 
fendant, testified  tbat  she  was  IS  years  of 
age ;  that  she  saw  the  accident,  and  saw  the 
two  little  BuUard  girls,  including  tbe  one  in- 
jured. She  further  testified  that  she  saw 
deceased  and  ber  sister — 

"Q.  What  were  they  doing?  A.  They  were 
standing  there. 

"Q.  You  were  standing  also?    A.  Yes,  air  - 

"Q.  Now,  what  were  you  standing  for?  A. 
Waiting  for  the  ear  to  go  by. 

"Q.  What  ear?  A.  The  ear  tbat  run  over 
her." 

She  further  testified  tbat  when  tbe  car 
started  up,  over  the  crossing,  deceased 
stepped  out  quicky  in  front  of  tbe  car,  and 
tbat  was  tbe  way  tbe  accident  happened; 
tbat  she  stood  right  there  and  saw  it;  tbat 
she  is  not  related  to  any  of  these  parties; 
that  the  car  slowed  down  almost  to  a  still 
stop,  before  It  started  over  the  crossing ;  that 
she  was  going  south  and  the  BuUard  girls 
were  going  nortb. 

Ward  Kelaay  testified  in  bis  own  beltalf, 
in  substance,  as  follows:  Tbat  be  was  10 
years  of  age ;  bad  been  driving  cars  for  about 
two  years  before  tbe  accident,  and  thought  he 
was  competent  to  drive  them ;  that  he  hired 
to  McClure  that  morning,  to  drive  the  Ford 
truck ;  that  be  was  watching  tbe  girls  at  this 
crossing  when  be  approached,  and  also 
watching  a  team  there;  tbat  the  girls  stopped 
at  the  crossing;  that  he  thought  they  were 
waiting  for  him  to  pass,  and  be  went  on; 
tbat  he  was  then  operating  the  car  in  low 
gear,  as  be  was  going  up  grade ;  that  he  did 
not  see  the  two  girls  any  more,  on  tbe  south 
side,  until  after  the  ear  struck  deceased; 
that  he  drove  the  car  to  the  barn  about  76 
feet  away ;  that  after  be  passed  tbe  "keep  to 
tbe  right"  sign,  he  went  into  low  gear  and 
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was  fhen  going  about  four  or  five  miles  per 
bour. 

A  number  of  witnesses  testified  as  to  de- 
f^idant's  good  character,  and  there  wag  no 
evidence  to  the  contrary. 

The  foregoing  waa  substantiaUy  all  fhe 
evidence  relating  to  the  merits  of  the  contro- 
versy. 

At  the  close  of  the  case,  defendant  Inter- 
posed a  demurrer  to  the  evidence,  which  was 
overruled  and  an  exception  duly  saved. 

Any  other  matters  which  may  be  deemed 
Important  will  be  considered  In  the  opinion. 

Sid  C.  Roach,  of  Linn  Creek,  and  B.  P. 
Stone,  of  Eldon,  for  appellant. 

F.  W.  McAllister,  Atty.  Gen.,  and  J.  W. 
Broaddus,  Asst.   Atty.  Gen.,  for  the  State. 

RAILBT,  O.  (after  stating  the  facts  as 
above).  1.  Defendant  is  charged  with  hav- 
ing been  guilty  of  manslaughter  on  October 
22,  1919.  Section  3236,  R.  S.  1919,  was  then 
In  force  and  reads  as  follows: 

"Every  killing  of  a  human  being  by  the  act, 
procurement  or  culpable  negligence  of  another, 
not  herein  dedared  to  be  murder  or  excusable 
or  justiBable  homicide,  shall  be  deemed  man- 
slaughter." 

Section  3245.  R.  S.  1919,  also  in  force  on 
October  22,  1919,  provides  that — 

"Persons  convicted  of  manslaughter  shall  be 
punished  by  imprisonment  in  the  penitentiary 
for  not  less  tlian  two  nor  more  than  ten  years, 
or  by  imprisonmeot  in  the  county  jail  not  less 
than  six  months,  or  by  a  fine  not  less  than  five 
hundred  dollars,  or  by  both  a  fine  not  less  than 
one  hundred  dollars  and  imprisonment  in  the 
county  jail  not  less  than  three  months." 

Among  other  Instructions  given  by  the 
court  will  be  found  one  numbered  4,  under- 
taking to  define  "criminal  or  culpable  negli- 
gence." It  is  conceded  by  the  Attorn^  Gen- 
eral, In  his  brief  for  the  state,  that  said  in- 
struction is  practically  the  same  as  one  con- 
demned by  this  court  In  State  v.  Coulter, 
204  S.  W.  S.  Upon  examination  of  the  above 
Instructions,  we  find  the  conclusion  reached 
by  the  Attorney  General  Is  correct 

Without  anything  further,  It  would  be- 
come our  duty  to  reverse  and  remand  the 
cause  for  a  new  trial;  but  appellant  is 
strenuously  insisting  that  no  case  was  made 
against  him,  and  that  he  is  entitled  to  a  Judg- 
ment of  absolute  reversal,  etc.  We  will  pro- 
ceed to  a  consideration  of  defendant's  con- 
tention, in  respect  to  above  matter. 

[1]  2.  It  is  earnestly  contended  by  appel- 
lant that,  on  the  undisputed  facts  presented 
in  this  record,  he  is  entitled  to  an  absolute 
reversal  of  the  cause.  It  has  never  been 
the  practice  of  this  court  to  Interfere  with 
the  verdict  of  a  Jury,  based  <n  substantial 


evidence,  where  the  case  has  been  properly 
tried.  On  the  other  hand,  In  a  case  of  this 
character,  if  the  record  falls  to  show  that 
defendant's  conviction  is  sustained  by  sub- 
stantial evidence,  it  becomes  our  plain  duty, 
under  the  law,  to  reverse  the  cause;  State 
v.  Adklns,  222  S.  W.  432;  State  v.  Hollls,  225 
S.  W.  952,  decided  December  1,  1920;  State 
V.  Anderson,  225  S.  W.  806,  decided  Decem- 
ber 1,  1920 ;  In  re  Lankford's  Estate,  272  Mo. 
1,  197  S.  W.  147;  State  v.  Welton,  226  S.  W. 
965,  decided  December  1,  1920;  State  v. 
Ruckman,  253  Mo.  488,  161  S.  W.  705;  State 
V.  Francis,  199  Mo.  loc.  clt.  683,  604,  98  S.  W. 
11;  State  v.  Jaeger,  66  Mo.  loc.  clt  179;  State 
V.  Packwood,  28  Mo.  loc.  clt  363,  364. 

The  principles  of  law  enunciated  in  above 
cases,  with  respect  to  the  matter  under  con- 
sideration, have  been  unlfomily  followed 
from  the  earliest  judicial  hlstCH?  of  our 
state. 

[2]  The  evidence  heretofore  set  out  la  prac- 
tically undisputed  that  when  defendant  came 
within  a  short  distance  of  the  crossing  where 
Ruth  BuUard  was  struck,  his  car  was  in  low 
gear,  and  as  he  came  vrithln  a  few  feet  of  the 
crossing,  It  was  running  from  five  to  seven 
miles  per  hour.  The  evidence  heretofore  set 
out  conclu^vely  shows  that  as  defendant  ap- 
proached the  crossing  for  the  purpose  of 
turning  due  east,  he  saw  deceased  and  the 
other  girls  standing  on  each  side  of  the 
crossing,  waiting  for-  blm  to  pass  over.  It 
Is  equally  as  clear  from  the  evidence  that 
while  defendant  was  coming  on  the  crossing, 
with  an  apparently  clear  track  before  him. 
the  deceased  suddenly  and  without  warning 
broke  away  from,  her  onnpanlons,  passed 
rapidly  in  front  of  the  moving  car,  and  lost 
her  life  in  this  manner. 

The  defendant  is  a  young  man,  19  years  of 
age,  with  a  good  character  and,  on  the  day 
of  the  accident  was  endeavoring  in  good 
faith  to  earn  his  living  by  the  sweat  of  his 
brow.  We  find  nothing  in  the  record.  In  re- 
spect to  his  conduct  that  stamps  his  acts  as 
even  "ordinary"  negligence,  mnch  less  "crtai- 
Inal"  negligence,  as  charged  in  the  informa- 
tion. We  apprehend  that  btit  few  experi- 
enced drivers  would  have  approached  the 
crossing  where  deceased  was  struck  with  the 
ear  under  any  better  control.  It  is  a  Aock 
to  every  community  when  a  helpless  <Hiild 
loses  Its  life,  as  did  Ruth  Bullard  In  this 
case,  and  while  the  sympathies  of  the  whole 
community  go  out  to  the  bereaved  parents 
under  such  circumstances.  It  should  not  be 
forgotten  by  court  anil  jury  that  defend- 
ant la  clothed  with  the  presumption  of  In- 
nocence until  proven  guilty  by  substantial 
evidence  to  the  contrary. 

We  are  of  the  opinion  that  defendant  Is  in- 
nocent of  the  crime  charged  against  him,  and 
hence  no  unjust  Judgment  should  be  per- 
mitted to  remain  as  a  felon's  brand  against 
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him.     We  accordlitgly  reverse  the  cause  and 
dlBclkaree    tbe  defendant  from  custody. 

WHITE  and  MOZLBY,  CO.,  concur. 

PER  CrORIAM.  The  foregoing  opinion  Of 
RATTjEY,  C-,  Is  hereby  adopted  as  the  opin- 
ion of  tbe  court. 

All  concur. 


HARDWICKE  v.  WYMORE.    (No.  21405.) 

(Supreme   Court  of  Missouri,  Division  No.  2. 
March  7.  1921.) 

I.  Highways  ®=>95 (2)— Constitutional  prohibi- 
tion of  indebtedness  without  vote  of  the  peo- 
ple held  not  to  apply  to  Indebtedness  incur- 
red In   organization  of  road  districts. 

Conat.  art.  10,  {  12,  proving  tliat  a  po- 
litical subdivision  shall  not  becoine  indebted 
without  tbe  vote  of  the  people,  does  not  apply 
to  an  indebtedness  of  a  road  district  incurred 
in  its  organization,  imder  Rev.  St  1909,  i 
10614  et  seq. 

2.  Courts  <$=923I(I9)   —  supreme  Court  held 
not  to  have  Jurlsdiotlon  because  of  constitu- 
tional question. 
Where  a  case  is  a  mere  incident  to  another 
case  in  which  the  determination  has  been  made 
that   a   constitational   provision   has  no   appli- 
cation, such  holding  lias  become  stare  deciiis, 
depriving  the  Supreme  Court  of  jurisdiction  be- 
cause of  a  constitutional  question. 

Appeal  from  Oircnit  Court,  Jadison  Coun- 
ty;   ]B>ank  P.  Divelbiss,  Judge. 

Action  by  Claude  Hardwlcke  against  0^D. 
Wymore,  trustee  of  the  Kansas  City-liberty 
Boulevard  Road  District,  in  which  Elsie  Har- 
mon Intervened.  Judgment  for  plalntift  and 
Intervener  and  the  defendant  appealed  to 
the  Kansas  City  Court. of  -Appeals,  which 
certified  the  case  on  the  ground  that  a  con- 
stitutional question  was  involved.  Trans- 
ferred to  the  court  of  appeals. 

On  August  7,  1911,  the  county  court  of 
Clay  county,  Mo.,  made  an  order  of  a  pre- 
liminary character,  under  section  10612,  B. 
S.  1909,  for  the  organization  and  incorpora- 
tion of  the  Kansas  City  Liberty  Boulevard 
Road  District  of  said  county,  as  authorized 
hy  section  10613,  R.  8.  1909.  The  district 
was  duly  authorized,  and  said  court  appoint- 
ed W.  W.  Cosby,  A.  W.  Llghtbume,  and  T. 
J.  Ward  as  commissiwiers  thereof.  They 
qualified  as  such,  organized  and  incorporat- 
ed said  district  as  required  by  law,  and 
began  the  performance  of  the  duties"  imposed 
Upon  them  under  the  provisions  of  section 


10614  et  seq.,  R.  8.  1909.  Plaintiff  was  em- 
ployed as  counsel  to  take  all  legal  steps  nec- 
essary to .  be  taken  in  the  organization  and 
incorporation  of  said  district,  and  afterwards 
to  defend  an  action  brought  by  W.  8.  Bmbree 
and  others  against  said  district  to  enjoin  it 
from  selling  $77,000  of  bonds  the  proceeds 
of  which  were  to  be  used  In  paying  the  en- 
tire cost  of  aU  tile  wortc  necessary  to  the  com- 
ptetioa  of  the  Improvements  made  therein. 
These  bonds  were  to  be  paid  by  a  special 
benefit  osseBsmetU  on  aU  of  the  lands  com- 
priHng  the  OUtriet.  Plaintiff  was  to  perform 
-some  additional  legal  work  which  it  is  not 
neceaaacy  to  set  out  here.  The  county  court 
on  November  17,  1917,  made  an  order  dis- 
solving said  district  and  appointed  defend- 
ant, 0.  D.  Wymore,  as  trustee  therefor.  El- 
sie Harmon,  a  stenographer,  had  a  claim  for 
stenographic  work  done  for  said  district,  and 
she  filed  an  Intervening  petition  to  compel 
said  trustee  to  pay  same.  On  March  11, 
1918,  platstlff  filed  an  amended  petition  in 
the  circuit  court  of  said  county,  whei^in  he 
seeks  to  recover  Judgment  for  said  services 
against  defendant  for  $2,662.10.  The  cause 
was  tried  before  the  court,  and  on  March  27th 
It  rendered  judgment  In  favor  of  plaintiff 
for  $2,150,  and  In  favor  of  said  Intervener 
for  ?7.25.  Motions  for  new  trial  and  In  ar- 
rest proved  without  avail,  and  the  cause  was 
duly  appealed  to  the  Kansas  City  Court  of 
Appeals,  and  by  that  court  certified  to  tbis 
court  on  the  ground  that  a  constitutional 
question  was  Uvolved. 

Defendant  makes  the  point  that  the  matter 
runs  counter  to  the  provisions  of  section  12, 
article  10,  of  our  state  Constitution,  In  thal>-;- 

"iVo  poUtioal  suhdivition  of  the  state  shall  be 
allowed  to  become  indebted,  without'  a  vote 
of  the  people,  in  excess  of  the  revenues  for  each 
year,  and  that  the  indebtedness  incurred  in  the 
organization  and  incorporation  of  said  district 
was  forbidden  thereby." 

It  may  not  be  Inappropriate  to  remark  here 
that  said  district  never  became  a  political 
subdivision  of  the  state.  Said  section,  so 
far  as  necessary  to  quote,  reads  as  follows: 

"No  county,  city,  town,  township,  Bchool  dis- 
trict or  other  political  corporation  or  subdivi- 
sion of  the  state  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year,  without  the 
assent  of  two-thirds*  of  tbe  voters  thereof  vot- 
ing at  an  election  to  be  held  for  that  purpose; 
nor  in  cases  requiring  such  assent  shall  any 
indebtedness  be  allowed  to  be  incurred  to  an 
amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascer^ 
tained  by  the  assessment  next  before  the  last 
assessment  for  state  and  county  purposes,  pre- 
vious to  the  incurring  of  such  indebtedness." 
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James  S.  Slmrall  and  Theodore  Emerson, 
both  of  Liberty,  for  appellant 
Ralpb  Hnghes,  of  Liberty,  for  respondent. 

MOZLEt;,  G.  (after  stating  the  facts  as 
above).  1.  As  above  stated,  the  proceeds  of 
the  bonds  when  sold  were  to  be  used  for  the 
payment  of  all  legal  matters  connected  with 
the  organization  and  incorporation  and  other 
matters  after  its  incorporation  and  the  pay 
ment  of  the  Improvements  to  be  pat  upon 
said  district,  and  these  bo«<I«  were  to  be  paid 
by  a  tpeoial  benefit  aisestment  on  all  of  tha 
landt  comprising  the  district. 

[1]  2.  Does  said  section  of  the  Oonstita- 
tlon  have  any  application  to  the  facts  pre- 
sented by  this  record?  We  think  not  This 
court  has  always  maintained  a  clear  distinc- 
tion between  public  or  governmental  tattas 
and  special  benefit  assessment  taaes.  The 
former  falls  within  the  ccmstltutional  provi- 
sion while  the  latter  does  not.  Lockwood 
V.  City  of  St  Louis,  24  Mo.  loe.  dt  22;  Gar- 
rett v.  City  of  St  Louis,  25  Mo.  606,  e&  Am. 
Dec.  475;  Egyptian  Levee  .Co.  v.  Hardin. 
27  Mo.  loc.  dt  496,  72  Am.  Dec.  276;  Shee- 
han  V.  Good  Samaritan  Hospital,  60  Mo.  166, 

11  Am.  Rep..  412;  City  of  St  Louis,  to  Use. 
etc.,  ▼.  Allen,  63  Mo.  loc.  dt  54;  Adams  t. 
LindeU,  72  Mo.  1»8;  Farrar  v.  City  of  St 
Louis.  60  Mo.  379;  Keith  v.  Btaigham,  100 
Mo.  300,  13  S.  W,  683;  aty  of  St  Joseph, 
to  Use  of  Gibson,  v.  Owen,  110  Mo.  445,  19 
S.  W.  713;  City  of  Independence  v.  Gates, 
110  Mo.  loc.  dt  380,  19  S.  W.  728 ;  Kansas 
City  V.  Bacon,  147  Mo.  loc.  clt  282,  48  S. 
W.  860;  Lamar  Water  &  Electric  Light  Co. 
V.  City  of  Lamar,  128  Mo.  188,  26  S.  W. 
1025,  31  S.  W.  756,  32  L.  R.  A.  157;  Bar- 
ber Asphalt  Pav.  Co.  v.  French,  158  Mo.  634, 
58  S.  W.  934,  54  L.  R.  A.  492;  Meier  v.  St 
Louis,  180  Mo.  loc.  cit.  408,  79  S.  W.  955; 
Construction  Co.  v.  Railroad,  206  Mo.  loc. 
dt  179,  104  S.  W.  67,  12  L.  R.  A.  (N.  S.)  112, 

12  Am.  St  Rep.  649,  12  Ann.  Cas.  630;  Con- 
struction Co.  V.  Shovel  Co.,  211  Mo.  loc  dt 
.631,  532,  111  S.  W.  86;  Ranncy  v.  Cape 
Girardeau,  255  Mo.  514, 164  S.  W.  582;  State 
ex  Inf.  V.  Colbert  273  Mo.  loc  clt  212,  201 
S.  W.  62;  Embree  et  al.  v.  Kansas  City  & 
Liberty  Boulevard  Road  District  257  Mo. 
593,  166  S.  W.  282 ;  (Xote.— This  latter  case 
involved  the  very  question  presented  In  the 
Instant  case  and  went  to  the  Supreme  Court 
of  the  United  States  on  error  and  is  reported 
In  240  U.  S.  242,  36  Sup.  Ct  317,  60  L.  Ed. 
624,  in  whldi  the  ruling  in  the  Embree  Oase 
was  upheld.) 

In  the  Ranney  Case,  supra,  the  court  sUd: 

"Special  assessments  for  local  improvements, 
while,  in  a  broad  sense,  referable  to  the  taxing 
power,  are  not  taxei  for  puilio  purposes  or 
taxes  at  all  within  the  purview  and  tense  of 
the  article    of   the    Conatiiution   pertaining    to 


reveime  ami  tatation.  T\is  has  been  the  um- 
form  rmUng  of  ihis  oourt  in  nmmeroua  easts, 
and  the  point  that  a  suit  on  a  spedal  tax 
bill  lnv<dv«s  the  constructioB  of  the  dauae  U 
the  Oonstitution  providing  for  uniformity  of 
taxation  is  so  far  classed  as  stare  decisis  u 
to  deprive  the  Supreme  Court  of  jurisdictioii, 
on  constitutional  grounds,  *  *  *  in  a  suit 
on  a  tax  bUl  for  a  few  hundred  dollars."  (Ital- 
ics oars.) 

In  the  case  of  Embree  ▼.  Road  District  su- 
pra, 257  Mo.  loc  dt  618,  166  a  W.  289,  it 
was  held: 

"The  assessments  authoriged  by  •  •  •  ar- 
tide  7  of  the  statute  are  for  the  payment  of 
local  improvement*,  denominated  special  bene- 
fits to  the  land  against  lohich  the  assessmoni* 
are  made;  and  for  that  reason  this  oourt  kn 
uniformly  held  that  such  ctssessments  do  nut 
oon«tit«te  on  indebtedness  within  the  meaning 
of  the  constitutional  provision  just  quoted. 
Ranney  v.  Cai)e  Girardeau,  supra.  •  •  • 
The  uniform  ruling  of  this  eowrt  has  been  that 
no  such  assessment  constitutes  an  indebtedness 
viithin  the  meaning  of  that  provision,  but  art 
special  assessments  made  to  pay  for  the  special 
benefits  aooruing  to  the  property  by  reason  of 
the  local  and  special  improvements — the  om 
offsetting  the  other."     (Italics  ours.) 

[2]  It  must  be  remembered  that  the  in- 
stant suit  Is  a  mere  inddent  of  said  E^mbree 
Case,  in  which  the  Constitution  (section  12, 
artide  10)  was  held,  aa  above  set  out,  to  have 
no  applicatloa.  If  It  has,  as  has  been  so 
long  dedded,  no  application  to  the  main  case, 
it  certainly  could  have  no  application  to  the 
Inddent  the  Instant  case. 

We  hold.  In  harmony  with  the  above  cases, 
that  the  constitutional  question  here  raised 
has  been  so  uniformly  and  for  such  long  time 
determined  by  this  court,  as  above  indicated, 
and  in  the  further  view  that  the  instant  case 
involves  only  a  few  hundred  dollars,  that  the 
matter  ought  not  to  be  longer  considered  as 
an  open  question.  It  would  be  Intolerable  If 
the  question  could  be  presented  to  this  court 
for  its  determination  ad  infinitum. 

We  hold,  as  announced  in  the  Ranney-Cape 
Girardeau  Case,  supra,  that  the  question 
ought  to  be  so  far  classed  as  stare  decisis 
as  to  deprive  this  court  of  Jniisdiction. 

We  conclude  that  we  have  no  Jurisdiction, 
and,  accordingly  order  that  said  cause,  to- 
gether with  all  of  the  r<>cord  and  flies  there- 
in, be  transferred  to  the  Kansas  City  Court 
of  Appeals  for  final  determination. 

RAILEY  and  WHITE,  CC,  OMicnr. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLKT,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  concur. 
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McDonnell  v.  o.  b.  peck  dry  qoods 

CO.  et  al.    (No.  21773.) 

<  Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

1.  Appeal  and  error  i3=3655(4)— Motion  to 
•trike  additional  abstract  denied  where  objec- 
tions not  In  writing. 

Where  respondents  ffled  an  additional  and 
corrected  abstract  of  the  record  in  accordance 
-with  Rev.  St.  1909,  g  2048,  appellant,  if  de- 
siring to  object  thereto,  should  point  out  in 
'wrritins  the  errors  of  reepondents'  abstract,  and 
filo  the  same  with  the  derk  in  order  that  the 
original  bill  of  exceptioos  might  be  sent  up 
for  examination;  hence,  appellant's  motion  to 
strike  out  the  abstract  on  tiie  ground  that  there 
-was  nothing  to  show  that  it  was  a  part  of  the 
regular  bill  of  ezceptiona  shonld  be  denied,  the 
objection  applying  with  equal  force  to  plain- 
tiff's abstract 

2.  Appeal  and  error  «s>e62(2)— Reoital  oertl- 
fled  to  by  clerk  under  seal  of  eonrt  Is  oon< 
elusive. 

A  recital  in  the  transcript  from  the  record 
of  the  lower  court  certified  to  by  the  clerk 
nnder  seal  is  conclusive. 

3.  Dismissal  and  nonsuit  ^s* I— Defendant  held 
to  have  taken  voluntary  nonsuit. 

As  Rev.  St  1909,  J  1987,  provides  that 
when  the  evidence  is  concluded,  and  before  the 
case  is  argued  or  submitted,  either  party  may 
move  for  instructions  which  shall  be  in  writing, 
plaintiff  will  be  deemed  to  have  taken  a  volun- 
tary nonsuit  notwithstanding  the  record  recited 
that  defendants  offered  an  oral  demurrer  to  the 
evidence,  and,  on  the  court's  indicating  it  would 
be  sustained,  plaintiff  took  an  involuntary  n<ni- 
sait. 

4.  Appeal  and  error  «=»  1 54  (4)— Voluntary 
■onsuit  not  appealable. 

No  appeal  lies  from  a  voluntary  nonsuit 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Clarence  A.  Bumey,  Judge. 

ActiOD  by  Mary  McDonnell  against  the 
Geo.  B.  Peck  Dry  Goods  Company  and 
another.  A  nonsuit  .was  entered,  and,  her 
motion  to  set  the  same  aside  having  been 
denied,  plalntur  appeals.    Am)eal  dismissed. 

Plaintiff  commenced  this  action  in  two 
counts,  at  the  September  term,  1918,  of  the 
circuit  court  of  Jackson  county,  Mo.,  against 
the  above-named  defendants.  The  first 
count  alleges  that  the  defendant  Geo.  B. 
Peck  Dry  Goods  Company  is  a  corporation, 
organized  under  the  laws  of  Missouri;  that 
defendant  George  A.  I^eiter  is  an  officer  of 
said  corporation  and  that  he  was  plaintiff's 
superior  officer  in  their  line  of  business; 
that  on  June  15,  1918,  said  I^ter,  without 
reason  or  excuse  therefor,  called  on  plaintiff 
at  her  private  office  and,  in  a  most  violent  and 
threatening  manner,  abused  plaintiff,  waving 
his  hands  and  threatening  her  with  Ms 
bands  and  fists,  thereby  asoaultlug  plaintiff 


PECK  DBT  GOODS  CO.  769 

B.W.) 

and  patting  her  in  great  fear  of  bodily 
harm ;  that  plaintiff  suffered  a  great  shock 
from  said  conduct  of  said  defendant,  and 
that  said  defendant  .was  acting  for  both 
defendants  in  his  actions  as  her^n  detail- 
ed; that  as  a  result  of  the  great  fright 
caused  by  the  manner  and  conduct  of  said 
defendant,  plaintiff  suffered  a  great  nerv- 
ous shock;  that  she  Is  suffering,  and  will 
in  the  future  continue  to  suffer  therefrom, 
and  that  by  reason  of  said  injuries  so  sus- 
tained, she  has  been  damaged  in  the  sum  of 
$5,000.  She  also  asks  for  punitive  damages 
In  the  sum  of  $10,000,  making  the  aggregate 
amount  sued  for  in  this  count  $15,000.  The 
second  count  alleges  that,  in  addition  to  the 
matters  heretofore  stated,  said  George  A. 
Lelter,  while  acting  for  def«>dant  company, 
did  say  and  state,  in  the  presence  of  numer- 
ous persons,  "Tou  are  disloyal  to  the  George 
B.  Peck  Dry  Goods  Company,"  and,  at  the. 
same  time,  while  acting  for  said  company, 
discharged  plaintiff.  She  charges  that  the 
statement  of  said  defendant  was  false,  and 
known  by  him  to  be  fal  se  when  made ;  that  by 
reason  of  said  charge  against  her  honesty 
and  Integrity  as  an  employee  aforesaid,  she 
had  been  damaged  in  the  sum  of  $25,000. 
She  also  asked  for  $25,000  as  exemplary 
damages,  making  the  total  amount  sued  for 
in  said  count  $50,000. 

Plaintiff  offered  testimony  in  support  of 
the  allegations  in  her  petition  and,  at  the 
conclusion  of  her  evidence,  on  March  20, 
1919,  the  record  of  the  circuit  court  afore- 
said reads  as  follows: 

"Now  again  come  the  same  parties  and  also 
comes  the  jury  herein;  defendants  now  offer 
an  oral  demurrer  to  the  evidence,  which  demur- 
rer the  court  indicated  would  be  sustained, 
and  now  the  plaintiff  deeming  the  law  as  de- 
clared by  the  court  predndea  him  from  a  re- 
covery In  this  cause,  thereupon  takes  and 
Suffers  an  involuntary  nonsuit  with  leave  to 
move  to  set  the  same  aside." 

Plaintiff's  transcript,  filed  in  this  court 
on  July  21,  1919,  contains  the  above  record 
entry,  and  also  recites  the  following: 

"It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  plaintiff  take  nottiing  by  this  suit 
and  that  defendants  go  hence  discharged  here- 
of without  day  and  have  and  recover  of  plain- 
tiff the  costs  in  this  oause  incurred  and  ex- 
pended and  have  therefor  execution." 

On  Mardi  22,  1919,  plaintiff  filed  a  mo- 
tion to  set  aside  said  nonsuit,  which  was 
overruled  and  the  cause  duly  appealed  by 
her  to  this  court 

O.  O.  Crow,  of  Kansas  City,  for  appel- 
lant 

Grant  I.  RosenEweig,  of  Kana«8  City,  for 
respondents. 

BAILET,  G.  (after  stating  the  facts  as 
al>ove).      [1]  1.  Appellant,    on    December    8, 
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1920,  filed  in  this  court,  and  in  tills  canse,  an 
alleged  abstract  of  the  record.  On  December 
23,  1920,  respondents  filed  herein  "an  ad- 
ditional and  corrected  abstract  of  the  rec- 
ord," setting  out  the  names  of  the  respec- 
tiye  parties  to  this  snit,  and  giving  the 
correct  number  of  same  as  21773.  The  con- 
tents of  respondents'  abstract  purports  to 
hare  been  taken  "from  bill  of  exceptions." 
We  find,  upon  comparison  of  the  two  ab- 
stracts of  record,  that  they  contain  the 
testimony  of  same  witnesses  and  both  re- 
late to  the  trial  of  the  case  below.  Appel- 
lant has  filed  herein  a  moti(«  to  strike  out 
respondents'  additional  abstract  of  record, 
on  the  ground  that  there  is  nothing  to  show 
It  was  a  part  of  the  regular  bill  of  exc^>- 
tlons  in  this  case,  etc.  Appellant's  motion 
to  strike  out  above  abstract  of  record 
was  taken  .with  the  submission  of  the  case. 

Respondents  complied  with  the  provisions 
of  section  2048,  R.  S.  1909,  by  filing  said 
abstract,  and,  if  appellant  desired  to  ob- 
ject thereto,  she  should  have  pointed  out  the 
incorrectness  of  respondents'  abstract  in 
writing,  and  filed  the  same  with  the  clerk 
of  this  court,  in  order  that  we  might  have 
the  original  bill  of  exceptions  sent  here 
for  our  Inspection,  and  to  determine  which 
was  correct.  The  objections  lodged  in  ap- 
pellant's motion  to  strike  out  respondents' 
abstract  apply  with  equal  force  to  the  ab- 
stract filed  by  appellant.  The  course  pur- 
sued by  plaintiff  Is  not  warranted  by  section 
2048,  supra  (section  1479,  R.  S.  1919),  and  is, 
hence,  overruled.  The  abstract  of  record, 
therefore,  filed  by  respondents,  must,  for 
the  purposes  of  the  case,  under  above  stat- 
ute, be  taken  as  correct. 

[J-4]  2.  Leaving  out  of  consideration  re- 
spondents' abstract  of  the  record,  it  clearly 
appears  from  plaintiff's  transcript  on  file 
herein  that  she  took  a  voluntary  nonsuit 
in  this  cause.  The  recital  in  the  transcript 
is  lakea  from  the  record  of  the  court  and 
certified  to  by  the  clerk  under  the  seal  of 
the  court  It  is  therefore  conclusive  as  to 
the  above  matter. 

Section  1987,  R.  S.  1909,  provides  that— 

"When  tho  evidence  Is  concluded,  and  before 
the  case  is  argued  or  submitted  to  the  jury  or 
to  the  court  sitting  as  a  jury,  either  party  may 
move  the  court  to  give  instructions  on  any  point 
of  law  arising  in  the  cause,  which  shall  he  in 
writing  and  shall  he  given  or  refuted."  (Italics 
ours.) 

According  to  the  record  entry,  as  shown 
by  the  transcript,  no  written  demurrer  was 
submitted  to  the'  court,  nor  given  to  the  Jury 
directing  a  nonsuit  in  the  case.  On  the  con- 
trary, the  record  recites  that — 

"Defendants  now  offer  oral  demurrer  to  the 
evidence,  which  demurrer  the  court  indicated 
would  he  sustained,  and  now  the  plaintiff  deem- 
ing the  law  as  declared  by  the  court  precludes 


him  from  a  recovery  in  thu  canoe,  thereupon 
takes  and  aoffers  an  involuntary  nonsuit  vitb 
leave  to  move  to  set  Oxe  same  aside."  (Italics 
oars.) 

Under  the  rulings  of  this  court,  plaintifT 
took  a  voluntary  nonsuit,  and  from  which 
no  right  of  appeal  existed.  Lewis  v.  Min- 
ing Co.,  199  Mo.  463,  97  S.  W.  83S;  Mcaore 
V.  Campbell,  148  Mo.  loc.  clt.  Ill,  112,  49 
S.  W.  881 ;  Green  County  Bank  t.  Gray,  146 
Mo.  loc.  cit.  671,  672,  48  S.  W.  447:  Cuter  t. 
O'Neill,  102  Mo.  App.  391,  76  8.  W.  717: 
Armstrong  v.  Dunn,  180  Mo.  App.  loc.  dL 
125,  126,  167  S.  W.  1197. 

In  view  of  the  foregoing,  plalntifTs  ajipeni 
is  hereby  dismissed. 

WHITE,  a,  concurs. 

PER  CURIAM.  The  foregoing  oplnloi  of 
RAILEX,  C,  is  hereby  adopted  aa  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.  RUDDY.     (No.  22567.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.  Motion  for  Stay  of  Execa- 
tion  and  Motion  for  Behearing  Denied  Mardi 
19,  1921.) 

f.  Perjury  <S=>25 (5)— General  allegation  of  ■•• 
teriality  sufiloient  under  statute. 
Under  Bev.  St.  1919,  {  3132,  tequirins  an 
indictment  for  perjury  to  state  only  that  tlie 
testimony  was  material  to  a  certain  issue  nam- 
ed without  setting  forth  the  particular  facts 
showing  the  materiality,  an  allegation  that,  in 
an  investigation  by  the  grand  jury  of  a  charge 
of  illegal  liquor  selling  in  a  certain  honse,  it 
became  a  material  question  whether  the  witness 
had  entered  the  house,  was  a  sufficient  allega- 
tion of  materiality. 

2.  Perjary  <s=»26(4)— Omission  of  date  froa 
allegation  of  falsity  does  not  InvalWato  is- 
dictment. 

Under  the  statute  of  jeofails,  Rev.  St  IVIS, 
S  3908,  providing  that  an  indictment  shall  not 
be  invalid  for  want  of  an  allegation  of  the 
time  or  place  of  any  material  fact  when  the 
time  and  place  have  been  once  stated  nor  for 
any  defect  which  does  not  prejudice  the  sub- 
stantial rights  of  accused,  an  indictment  for 
perjary  in  testifying  that  accused  had  not  en- 
tered a  certain  house  within  12  months,  which 
alleged  that  accused  had  been  frequently  in 
the  house  in  which  named  individuals  had  livpd 
for  12  months,  was  not  fatally  defective  because 
it  did  not  specifically  allege  that  his  visits  to 
the  house  were  within  the  past  12  months. 

3.  Perjury  <S=26 (4)— Stating  time  and  piaM 
once  in  Indictment  Is  sufDcient. 

In  an  indictment  for  perjury  in  denying  ac- 
cused had  visited  a  house  under  investigation 
during  the  past  12  months,  allegations  that  the 
grand  jurors  had  been  advised  that  accused  hid 
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been  a  riaitor  at  the  honae  daring  the  last  12 
montha  la  a  statement  of  the  time  and  place  in 
the  indictment  which  cures  the  omission  from 
the  aUegation  of  the  falsity  of  the  testimony  of 
the  statement  that  the  visits  of  accused  to  the 
houae  were  within  the  past  JL2  montha. 

4.  Perjury  «=>26(3)— Infareatlal  avormea*  of 
perjury  held  sufllolent. 

An  allegation  In  an  indictment  for  perjury 
that  accused  knew  his  visits  to  the  premises 
under  investigation  were  within  the  past  12 
months  was  -  a  necessary  averment  and  infer- 
entially  shows  that  such  visits  were  within  that 
time  and  is  sufficient  to  supply  the  omission  of 
the  time  from  the  allegation  of  the  falsity  of 
the  testimony.  , 

5.  Perjury  «=9||(8)— Testlnony  defendant  dM 
not  vielt  place  where  liquor  was  being  sold 
held  material. 

Where  the  grand  jury  was  investigating  a 
charge  that  liquor  was  being  illegally  sold  in  a 
certain  house,  false  testimony  by  a  witness 
that  he  had  not  visited  that  house  was  material 
to  the  matter  under  investigation  so  as  to  form 
the  basis  for  a  prosecution  for  perjury,  since 
false  testimony  which  is  material  to  a  collater- 
al issue  involved  and  a  proper  matter  of  inqniry 
in  the  case  ia  perjury,  though  it  does  not  di- 
rectly tend  to  prove  the  main  issue. 

Appeal  from  Circnlt  Court,  Adair  County. 

Mike  Buddy  was  convicted  of  perjury,  and 
be  appeals.    Affirmed. 

W.  F.  Frank,  ot  Klrksvllle,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Henry  B.  Hunt,  Asst  Atty.  Gen.,  for  the 
State. 

WHITE,  G.  The  appellant,  in  the  circuit 
court  of  Adair  county,  was  convicted  of  the 
crime  of  perjury,  and  bis  punishment  as- 
sessed at  two  years'  Imprisomnent  in  the 
penitentiary. 

He  was  charged  with  having  sworn  falsely 
In  a  matter  pending  before  the  grand  jury  of 
Adair  county.  At  the  January  term,  1919, 
of  the  circuit  court  of  that  county,  a  grand 
jury  had  under  investigation  violations  of 
the  looal  option  law.  It  was  admitted  that 
tlio  local  option  law  was  In  force  in  Adair 
comity,  outside  the  dty  of  Klrksvllle.  Com- 
plaints had  been  made  to  the  grand  Jury 
that  Jim  Benvenetto  and  Sadie  Benvenetto, 
within  a  year  before  the  investigation  was 
made,  had  been  selling  liquor  at  their  home 
In  the  city  of  Novinger  in  Adair  county,  out- 
side the  corporate  limits  of  the  dty  of  Kirks- 
viUe.  The  defendant  was  brought  before  the 
grand  jury,  sworn,  and  asked  this  question: 

"Have  yon  been  in  the  home  of  Jim  Ben- 
venetto and  Sadie  Benvenetto  in  the  city  of 
Novinger  in  Adair  county.  Mo.,  within  the 
last  12  months?" 

Buddy  answered  the  question,  "No."  Sev- 
eral members  of  the  grand  Jury  testified  that 
be  was  several  times  asked  the  question  and 


answered  It  in  that  manner.  Four  witnesses 
testified  to  having  seen  the  defendant  go  into 
the  Benvenetto  home  at  various  times  be- 
tween January  22,  1018,  and  January  22, 
1919 — the  day  on  which  the  question  was 
asked. 

The  assignments  of  error  on  ■which  the  ap- 
pellant seeks  a  reversal  relate  to  the  suffi- 
ciency of  the  Indictment  and  the  evidence  of- 
fered, showing  the  materiality  of  the  ques- 
tion, W'blch  brou^t  the  alleged  false  answer. 

[1]  I.  It  is  first  clahned  that  the  Indict 
ment  docs  not  allege  with  particularity  any 
facts  which  would  show  it  was  material  to 
the  matter  under  Investigation  whether  Mike 
Ruddy  visited  the  home  of  the  Benveuettoa 
or  not.  The  indictment,  which  is  too  long  to 
quote  in  full,  after  setting  forth  the  facts 
showing  the  local  option  law  in  force,  the 
impaneling  and  organization  of  the  grand 
Jury,  the  oath  administered  to  the  defend- 
ant, and  the  nature  of  the  Investigation 
which  was  In  progress,  ccmtalns  this  state- 
ment: 

"That  after  the  said  oath  bad  been  so  duly 
administered  and  while  the  said  Mike  Ruddy 
was  then  aud  there  before  the  said  grand  jury, 
duly  sworn  as  aforesaid,  it  then  and  there  be- 
came and  was  a  material  question  whether  the 
said  Mike  Ruddy  had  in  truth  and  in  fact  en- 
tered the  dwelling  house  In  which  the  said  Jim 
and  Sadie  Benvenetto  live  and  have  lived  dur- 
ing the  last  12  months  in  the  city  of  Novinger 
in  Adair  county.  Mo.,  and  outside  the  corporate 
limits  of  the  said  dty  of  Kirksville." 

At  common  law  the  general  allegation  that 
the  question  was  material  would  have  been 
insufficient;  facts  to  show  the  materiality  of 
the  evidence  had  to  be  alleged.  State  v.  Keel. 
64  Mo.  182.  But  the  statute  has  simplified 
the  form  of  indictment  In  such  cases.  Sec- 
tion S132,  R.  S.  1919,  specifies  what  shall  be 
required  in  an  indictment  for  perjury ;  as  to 
the  materiality  of  the  false  statement  it  is 
required  to  state  only: 

"That  the  matter  or  testimony  alleged  to  be 
false  was  material  to  a  certain  matter  or  is- 
sue named,  without  setting  forth  the  particular 
facta  showing  its  materiaUty<" 

The  statute  settles  that  question  against 
the  contention  of  the  appellant.  State  v. 
lihodes,  220  Mo.  loa  dt  18,  119  S.  W.  891. 

II.  It  is  further  claimed  that  the  "assign- 
ment of  perjury"  in  the  imlictment  is  Insuffi- 
cient; that  is,  that  the  indictment  does  not 
sufficiently,  explicitly,  and  directly  state  the 
truth  of  the  matter  about  which  the  alleged 
false  testimony  was  given.  The  Indictment 
contains  the  assignment  of  perjury  in  the 
following  language  (for  convenience  we  ar- 
range it  In  two  paragraphs) : 

(a)  "Whereas,  the  said  grand  jnrors  charge 
that  in  truth  and  in  fact  the  said  Mike  Ruddy 
bad  been  frequently  in  the  said  house  in  the 
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city  of  NoTtoger,  Adair  county,  Mo.,  and  ont- 
eide  the  corporate  limits  of  the  city  of  Kirks- 
vllle  in  which  the  said  Jim  Benvenetto  and 
Sadie  Benvenetto  hare  lived  for  the  past  12 
'  months ;  and 

(b)  "The  said  Mike  Ruddy  at  the  time  of  giv- 
ing  said  testimony  well  knew  that  on  several 
occasions  Within  the  last  12  months  he  had  gone 
into  the  said  house  in  which  the  said  Jim  and 
Sadie  Benvenetto  were  then  and  there  so  liv- 
ing in  the  said  dty  of  Novinger,  Adair  county, 
Mo.,  and  outside  the  corporate  limits  of  the  said 
city  of  EJrksviUe." 

It  Is  urged  by  appellant  that  the  first 
part  of  the  statement  (a)  does  not  aver  that 
Mike  Ruddy  had  been  In  the  house  of  the 
Benvenettos  within  12  months;  it  alleges 
only  that  be  bad  been  in  the  house  where 
they  had  lived  for  the  last  12  months,  with- 
out a  specific  allegation  that  he  was  there 
at  the  time  they  were  living  there;  and  the 
latter  part  (b)  alleges  only  that  Ruddy  knew 
he  bad  been  there  within  that  time,  which 
would  not  satisfy  the  requirement  of  the 
common-law  rule  that  all  averments  must  be 
made  positively  and  directly  and  not  inf  eren- 
tlally. 

[2]  As  to  the  first  part  of  the  assign- 
ment (a): 

The  statute  of  Jeofails  In  regard  to  crimi- 
nal indictments,  section  3908,  R.  S.  1919,  pro- 
vides that  an  indictment  or  information  shall 
not  be  deemed  invalid  for  certain  omissions 
and  irregularities,  among  others: 

"For  the  want  of  an  allegation  of  the  time  or 
place  of  any  material  fact,  when  the  time  and 
place  have  once  been  stated  in  the  indictment 
or  information." 

The  section  concludes  with  this  language: 

"Nor  for  any  other  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the 
snbstantial  rights  of  the  defendant  upon  the 
merits:  Provided,  that  nothing  herein  shall  be 
so  construed  as  to  render  valid  any  indictment 
which  does  not  fully  inform  the  defendant  of  the 
offense  of  which  he  stands  charged." 

"Any  other  defect  or  imperfection"  is  held 
to  mean  tbose  of  character  similar  to  the 
ones  enumerated.  The  trouble  with  assign- 
matt  of  i>erjury  is  that  It  fails  to  contain  an 
allegation  of  "the  time  or  place  of  a  material 
fact,"  or  has  a  "defect  or  imperfection,"  sim- 
ilar In  character  to  such  omission.  It  comes 
within  the  curative  provisions  of  the  statute 
of  Jeofails. 

[3]  Further,  the  condition  that  "time  and 
place  had  once  been  stated"  in  tbe  indict- 
ment, as  required  by  the  statute,  la  met  Such 
time  and  place  bad  been  stated  once  in  the 
passage  quoted  (b).  It  is  also  stated  In  an- 
other place  in  tbe  Indictment,  as  foUovro: 

"And  that  the  said  grand  Jurors  had  been  in- 
formed and  advised  that  the  defendant  Mike 
Ruddy  within  the  last  12  months  had  been  a 
freqnent  visitor  at  the  said  house,  in  the  said 
city  of  Novinger,  Adair  county,  Mo.,  and  out- 
side the  corporate  limits  of  the  said  city  of 


Kirksville  wherein  Uie  said  Jim  Benvenetto  and 
said  Sadie  Benvenetto  live  and  where  tbey 
lived  during  the  last  12  months;  and  where 
the  said  Jim  Benvenetto  and  Sadie  Benvenetto, 
as  the  grand  jurors  b^ere,  kept  and  sold  intox- 
icating liquors  within  the  last  12  months." 

A  reasonable  conclusion  from  tbe  provi- 
sions of  tbe  statute  Is  that  the  omission  di- 
rectly to  state  Ruddy's  visits  were  within 
the  last  12  months  is  fully  cured  because  the 
tact  sufficiently  api)ear8,  and  the  indictment 
did  "fully  inform  the  defendant  of  the  of- 
fense of  which  he  stands  charged." 

[4]  Further,  the  latter  passage  quoted  (b) 
to  tbe  effect  that  Mike  Ruddy,  at  tbe  time 
of  making  the  false  statement,  "well  knew 
that  on  several  occasions  within  the  last  12 
months  he  had  gone  into  said  house,"  etc..  Is 
technically  no  part  of  the  assignment  of  per- 
jury, but  a  necessary  allegation  to  show  de- 
fendant's knowledge  that  his  testimony  was 
false. 

Yet  the  Ck>nrt  of  Appeals  of  New  Tork,  In 
People  V.  Clements,  107  N.  Y.  205,  13  N.  E. 
782,  hdd  that  such  on  allegation  was  suffi- 
cient assignment  of  peijory,  using  this  lan- 
guage: 

"The  objection  now  mad*  to  the  indictment 
is  that  the  indictment  does  not,  in  direct  terms, 
aver  that  the  statements  contained  in  the  re- 
port, and  in  respect  to  which  perjury  is  as- 
signed, were,  as  matter  of  fact,  untrue,  bat 
only  that  the  defendant  weU  knew  them  to  bp 
untrue,  and  well  knew  the  facts  to  be  other- 
wise than  as  stated  in  the  report.  •  *  •  But 
giving  full  effect  to  the  proposition  that  it  was 
necessary  to  negative  the  facts  which  the  de- 
fendant swore  to  on  information  and  belief,  wt 
think  that  the  indictment  did,  in  substance,  con- 
tain such  a  negative.  It  averred,  in  the  first 
place,  that  the  defendant  had  at  the  time  fall 
and  certain  knowledge  as  to  the  real  and  troe 
condition  of  the  bank  in  respect  to  the  matters 
in  question,  and  that  he  well  knew  that  the 
facts  were  other  than  as  stated  in  the  report, 
and  well  knew  that  the  statements  in  the  re- 
port were  false.  It  logically  follows  that  the 
averments  amonnt  to  an  allegation  that  the 
statements  were  false.  Bis  knowledge  as  t« 
the  matters  stated  being  full  and  certain,  he 
ooald  not  know  the  statements  to  be  false  on- 
less  they  were  so." 

The  court  then  calls  attention  to  the  com- 
mon-law rule  that  allegations  should  not  be 
argumentative,  but  holds  that— 

"A  pleading  is  deemed  to  aOege  what  csb 
only,  by  fair  and  reasonable  intendment,  be  im- 
plied from  the  facts  stated." 

The  same  rule  as  to  inferential  assignment 
of  perjury  has  been  announced  in  other  Juris- 
dictions. State  V.  Kelly,  113  Miss.  461,  loc 
clt  472,  473,  74  South.  325 ;  Blakey  v.  Com- 
monwealth, 183  Ky.  493,  209  S.  W.  516;  Greg- 
orat  V.  United  States,  249  Fed.  470,  161  C. 
C.  A.  428 ;  Hardwlck  v.  U.  S.,  257  Fed.  505, 
loc.  dt  508,  168  a  a  A.  609.    See  Moore  v. 
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States  81  Sflss.  260,  44  South.  817,  124  Am. 
St  Rep.  662,  where  the  matter  Is  treated  at 
length  In  o^oua  notes,  pages  671-675. 

In  Vermont  and  Arkansas  it  is  held  that 
an  Inferential  statement  of  the  facts  consti- 
tuting the  assignment  of  perjury  is  sufficient 
thoTii^  presented  in  another  form.  In  State 
T.  Smith,  63  Vt  201,  22  Atl.  604,  the  perjury 
charged  was  that  the  defendant  swore  he 
saw  Puller  sign  a  certain  paper ;  the  assign- 
ment of  perjury  was  that  Fuller  did  not  sign 
the  paper.  A  direct  assignment  of  perjury 
would  have  made  It  necessary  to  aver  that 
the  defendant  did  not  see  Fuller  sign  the 
paper.  Of  course,  on  proof  that  Fuller  did 
not  In  fact  sign  it  the  necessary  Inference  fol- 
lowed that  the  defendant  could  not  have  seen 
him  sign  it.  It  was  held  the  Inferential  as- 
signment of  perjury  was  sufficient  See,  also, 
to  same  effect,  Atkinson  v.  State,  133  Ark. 
.T41,  202  S.  W.  709;  Lewis  v.  State,  78  Ark. 
567,  94  S.  W.  613;  Smith  v.  State,  91  Ark. 
200,  120  S.  W.  085. 

This  court  has  never  passed  upon  the  ques- 
tion under  consideration.  It  has  consistently 
adhered  to  the  rule  that  all  averments  In  an 
indictment  must  state  the  facts  constituting 
the  offense  directly  and  not  Inferentlally;  hut 
we  find  no  ruling  in  this  state,  and  discover 
no  reason  why,  the  Inferential  statement  as 
approved  In  the  cases  last  cited  is  not  suffi- 
cient where  the  defendant  is  fully  apprised 
of  the  charge  he  must  meet  and  can  suffer  no 
Injustice  or  inconvenience  from  the  manner 
of  stating  it  Here  again  the  statute  of  jeof- 
ails would  work  a  cure,  for  it  Is  an  imper- 
fect statement  of  "the  time  of  a  material 
fact"  which  elsewhere  in  the  indictment  has 
been  stated.  The  assignment  of  perjury  was 
sufficient 

[8]  III.  Appellant  further  claims  that  even 
If  the  indictment  sufficiently  alleges  the  ma- 
teriality of  the  evidence,  as  shown  In  para- 
graph 1  of  this  opinion,  the  evidence  is  not 
sufficiently  specific  to  show  that  It  was  ma- 
terial whether  Ruddy  visited  the  Benvenetto 
house  or  not  He  argues  that  It  would  be 
necessary  to  show  he  visited  the  house  when 
booze  was  being  sold  there. 

Greenleaf ,  In  his  work  on  Evidence  (volume 
3,  S  195),  says: 

"196.  MaterialUy.—AE  to  the  materiality  of 
the  matter  to  which  the  prisoner  testified,  it 
must  appear  either  to  have  been  directly  perti- 
nent to  the  issue  or  point  in  question,  or  tend- 
ing to  increase  or  diminish  the  damages,  or  to 
induce  the  jury  or  judge  to  give  readier  credit 
to  the  substantial  part  of  the  evidence.  But 
the  degree  of  materiality  is  of  no  importance; 
for,  if  it  tends  to  prove  the  matter  In  hand,  it 
is  enough,  though  it  be  but  circumstantial." 

■mis  court  several  times  has  had  before  It 
for  consideration  the  question  of  materiality 
of  evidence  claimed  to  be  p.rjured.  In  an 
early  case.  State  v.  liftvalley,  0  Mo.  834,  loc. 
cit  837,  this  court  said: 
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"False  oaOis  taken,  and  which  an  material 
upon  any  and  every  collateral  iasne  in  the  piog- 
rcaa  of  a  cause,  are  equally  punishable  as  if 
taken  upon  the  trial  of  the  main  issue.  A«  in 
the  case  in  1  Hawk.  P.  O.  320,  wher»  it  is 
said  that  'any  false  oath  is  punishable  as  per 
jury  which  tends  to  mislead  the  court  in  any 
of  their  proceedings  relative  to  a  matter  ju>' 
dicially  before  them,  though  it  no  way  affect 
the  principal  judgment' " 

Likewise  in  the  case  of  State  v.  Wakefield, 
73  Mo.  549,  loc.  dt  664,  this  court  said: 

"Whether  all  the  links  in  the  chain  of  cir- 
cumstantial evidence  necessary  to  its  comple- 
tion are  supplied  or  not,  a  vritness  who  has 
sworn  falsely  in  regard  to  any  link  is  as  guilty 
aa  if  the  evidence  fully  supplied  that  and  all 
the  other  parts.  A  oriminal  charge  U  proved 
step  hp  *tep."    (Italics  ours.) 

This,  passage  Is  quoted  in  a  later  case, 
State  V.  Jennings,  278  Mo.  loa  dt  652,  213 
S,  W.  421. 

This  court  also  said  in  State  v.  Moran,  216 
Mo.  loc.  dt  561.  115  S.  W.  1126; 

"It  does  not  follow,  because  the  matter  tes- 
tified to  is  not  specially  concerning  the  acts  of 
the  defendant  in  the  commission  of  the  offense, 
that  such  matter  might  not  be  made  a  subject 
upon  which  a  charge  of  perjury  might  be  pred- 
icated, if  sueh  matter  is  materiaL" 

Where  the  testimony  alleged  to  be  false  Is 
material  to  any  proper  matter  of  Inquiry  In 
the  case  and  is  uttered  by  the  witnesses  with 
knowledge  of  Its  falsity,  it  Is  perjury  though 
it  may  not  tend  directly  to  prove  the  Issue. 
State  V.  Hardiman,  277  Mo.  loc.  dt  233,  200 
S.  W.  870. 

If  It  were  necessary  that  the  witnesses 
should  have  seen  the  Benvenettos  actually 
selling  liquor  In  their  home,  then  the  case 
would  he  entirely  made  out  by  his  testimony 
alone.  A  case  sometimes  must  be  built  up 
"step  by  step."  It  was  one  of  the  steps  in 
making  out  a  case  to  show  that  the  witness 
visited  the  place  where  liquor  was  being  sold. 
It  was  another  step  to  show  that  he  saw  It 
being  sold.  Of  course.  If  he  denied  being  at 
the  place  it  was  useless  to  ask  him  what  he 
saw  there.  Whether  or  not  he  was  there  was 
material  to  the  matter  under  Investigation. 
In  the  case  of  Smith  t.  State,  91  Ark.  200, 
120  S.  W.  £l85,  the  facts  are  very  similar  to 
the  facts  in  this  case.  The  defendant  was 
fully  apprised  of  the  charge  which  he  must 
be  prepared  to  meet;  he  had  a  fair  trial  upon 
the  merits  of  his  case  and  was  convicted  upon 
sufficient  evidence  to  sustain  a  verdict 

The  judgment  is  affirmed. 

BAILET  and  MOZLBI,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  la  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur,  exc^  HIGBEBk 
P.  J.,  not  sitting. 
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NAEGLIN  V.  EDWARDS  et  al.    (No.  21791.) 

(Supreipe  Gonrt  of  Missouri,  Division  No.  2. 
March  7,  1921.  Motion  for  Rehearing  De^ 
Died  Mardi  19,  1921.) 

1.  Eminent  domain  «s>243(2)  —  Question  for 
county  oourt  whether  owner  had  claimed  dam- 
ages within  time  after  publication  c»f  notice. 

In  a  proceeding  for  the  taking  of  plaintiFs 
land  for  highway  improretnent,  whether  plain- 
tiCF,  after  publication  of  notice  under  Laws  1917, 
p.  450,  i  14,  in  due  time  filed  any  claim  for  dam- 
ages, was  a  question  for  the  county  court  be- 
fore rendering  judgment  of  condemnation. 

2.  Judgment  «=9474 — County  court's  Judomont, 
rendered  In  its  Judicial  oapadty.  Impervious 
to  collateral  attack. 

The  county  court  is  one  of  limited  and  si>e- 
cial  jurisdiction,  but  where  it  acts  in  its  judi- 
cial capacity,  and  renders  a  judgment  within 
its  jurisdiction,  its  judgiments  are  as  impervi- 
ous to  collateral  attack  as  those  of  other  court* 
of  general  jurisdiction. 

3.  Eminent  domain  €=>274(4)— County  court's 
judgment  establishing  road  not  subject  to 
collateral  attack  by  Injunction  suit. 

Conceding  that  the  county  court  had  no 
jurisdiction  to  make  an  order  establishing  a 
road  without  adjustment  of  a  claim  for  dam- 
ages, presented  as  provided  by  Liaws  1917,  p. 
450,  i  14,  still  the  landowner  could  not  attack 
such  judgment  by  Injunction. 

4.  Judgment  «=9498— Findings  of  facts  In  pals 
necessary  to  jurisdiction  presumed,  and  not 
subject  to  collateral  attaok. 

Where  a  court's  right  to  assume  jurisdiction 
depends  on  ascertainment  of  facta  in  pais,  it 
is  presumed  in  a  collateral  proceeding  that  the 
court,  having  retained  jurisdiction,  found  such 
facts  in  favor  of  jurisdiction;  and,  if  the  court 
directly  found  such  facta  where  they  were  dis- 
puted, the  finding  is  condusive  on  collateral 
attack. 

5.  Eminent  domain  <3s>243(2)  —  Finding  of 
county  court  that  landowner  filed  no  claim  In 
condemnation  proceedings  Is  conclusive. 

In  a  proceeding  under  Laws  1917,  p.  450, 
$  14,  to  condemn  land  for  a  public  highway,  a 
finding  of  the  county  court  that  the  landowner 
filed  no  damage  claim  is  conclusive,  in  his  sub- 
sequent proceeding  in  the  circuit  court  to  en- 
join taking  land. 

6.  Judgment  <6=9407(4)— Enforcement  not  en- 
joined, where  party  has  remedy  by  appeal. 

Plaintiff  may  not  restrain  the  enforcement 
of  a  judgment  of  the  county  court,  if  he  had  a 
remedy  by  appeal  frosn  such  court's  order  or 
judgment. 

7.  Eminent  domain  <©=:>  1 72— Provision  for  cer- 
tification from  county  to  circuit  court  to  de- 
termine value  of  land  taken  not  available, 
where  owner  presented  no  claim. 

Laws  1917,  p.  450,  §  14,  relating  to  con- 
demnation of  land  for  highway  purposes,  pro- 
vides for  siBumary  transfer  of  a  case  from  the 
county  court  to  tiie  circuit  court  for  the  pur- 
pose of  ascertaining  the  damage  for  land  tak- 


en; but  sudi'  remedy  Is  not  available,  where  the 
county  court  has  d^ermined  that  no  daim  was 
presented. 

8.  Eminent  domain  «=»274(4)  —  Landowner, 
who  Is  entitled  to  appeal  from  judgment  of 
county  court,  oawnot  sue  for  Injuactian. 

Although  a  landowner  presented  no  dtim 
in  a  county  court  for  compensation  for  dam- 
ages of  his  lands,  he  would  be  entitled  under 
Rev.  St.  1919,  {  2436,  to  an  appeal  from  the 
oondenmation  judgment  of  the  county  court, 
since  such  judgment  was  a  judicial  and  not  an 
administrative  order,  and  his  case  would  be 
beard  anew  on  such  appeal,  under  section  2SS4, 
80  that,  having  a  remedy  by  appeal,  he  codd 
not  attack  the  judement  collaterally  by  injose- 
tion. 

Appeal  from  Ctucatt  Court,  Ulller  Gonnty; 
J.  O.  Slate,  Judge. 

Action  by  H.  B.  Naeglln  against  Louis  Ed- 
wards and  others.  Judgment  for  plalntUT, 
and  the  defendants  appeal.    Reversed. 

H.  li,  DoiDMlly,  of  Tuscumbla,  for  appel- 
lants. 

Robert  Walker,  of  Hermann,  for  respond- 
ent. 

WHITB,  C.  oails  is  a  salt  against  the 
judges  of  the  county  court  of  Miller  county, 
tbe  county  suiTeyor  and  ex  officio  highway 
eugineer  of  said  county,  and  the  road  over- 
seer of  road  district  No..  10  in  said  county. 
Plaintiff  seeks  by  injunction  to  restrain  the 
defendants  from  exercising  Jurisdiction  and 
control  over  a  strip  of  land  belonging  to  the 
plaintiff.  There  is  no  dispute  about  the  facts 
except  in  one  particular.  On  May  8.  1918, 
and  prior  thereto,  plaintiff  was  the  owner  of 
a  tract  of  land  in  Miller  county  lying  east 
of  the  Osage  river,  along  which  for  many 
years  there  had  been  established  and  main- 
tained a  public  road  known  as  the  Brumley 
and  Beckley  road,  running  for  some  distance 
along  the  bank  of  the  Osage  river.  On  ac- 
count of  erosion  the  Osage  river  had  encroach- 
ed upon  said  road,  and  the  county  court,  as- 
suming to  act  under  the  provisions  of  section 
14  of  the  act  of  1917  (Laws  1917,  p.  450), 
nuule  a  finding  that  an  emergency  existed, 
which  authorized  the  said  court,  on  behalf 
of  the  county,  to  exercise  the  right  of  eminent 
domain  and  appropriate  the  land  of  plaintiff 
in  order  to  procure  a  more  suitable  location 
for  said  public  road  next  to  the  bank  of  the 
Osage  river.  The  county  court  directed  de- 
fendant S.  C.  Knight,  the  acting  highway  en- 
gineer of  Miller  county,  to  locate  a  suitable 
roadbed  on  plaintifTs  land :  the  engineer  pro- 
ceeded to  mark  out  a  ro«d,  and  made  and 
filed  his  report  In  the  office  of  the  county 
clerk,  showing  the  location,  courses,  and  dis- 
tances of  the  land  across  which  the  proposed 
road  was  ta  run.  The  county  oourt  then 
caused  the  notices  required  by  statute  to  be 
published  in  due  form  from  August  29  to  S^>- 
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temb^  12,  IMS,  In  the  Mfiler  County  Auto- 
sraxn,  a  weekly  newspaper  pnbllsbed  at  Tus- 
cambla. 

The  highway  engineer  proceeded  to  enter 
upon  plaintiff's  land  and  to  construct  a  new 
public  road  40  feet  wide.  The  plaintiff  claims 
tbat  by  reason  of  sncb  acts  his  damage  is 
irreparable,  and  he  Is  without  legal  remedy. 
The  petition  prays  tbat  the  defendants  be  re- 
sti-uined  and  enjoined  frtmi  controlling  the 
said  strip  of  land  until  ocnnpensation  be 
awarded  plaintiff  for  the  land  appn^rlated. 
The  only  fact  disputed  is  whether  the  plaln- 
tifl  Hied  his  claim  fbr  damages,  as  required 
in  section  14.  He  testified  that  he  sent  to 
tbe  county  clerk  a  registered  letter  containing 
his  <Aaim.  He  introduced  a  copy  of  bis  letter 
and  ot  his  claim,  with  tbe  records  showing 
be  bad  registered  bis  letter  September  llth, 
addressed  to  John  U.  Stone,  clerk  of  the  coun- 
ty court ;  also  Stone's  receipt  for  a  registered 
package  delivered  September  12,  1918.  Tbe 
records  of  the  county  court  recited  that  Naeg- 
lin  failed  to  file  his  cdalm  for  damages,  where- 
by be  lost  his  right  to  damages,  and  ordered 
tbat  he  be  debarred  from  setting  up  anV 
claim.  Tbe  final  judgment  was  Altered  No- 
vember 9, 1918. 

No  evidfflice  except  the  receipt  for  the  reg- 
istered package  was  offered  to  show  tbat 
Stone  received  the  particular  documents  Iden- 
tified by  the  plaintiff.  Tbe  plaintiff  testified 
tbat  after  he  bad  sent  bis  claim  he  heard 
nothing  more  until  In  December,  1918.  It 
was  admitted  that  there  was  no  claim  of 
Naeglin  on  file  in  the  county  clerk's  office,  at 
tbe  time  of  the  trial,  so  tur  as  the  county 
clerk  could  find.  On  this  evidence  tbe  circuit 
court  rendered  judgment  In  favor  of  the 
plaintiff,  found  ^at  tbe  plaintiff  bad  deposit- 
ed bis  claim  September  lltb,  and  that  the 
same  Was  received  by  the  county  clerk  at 
Tuscumbia,  and  enjoined  and  restrained  tbe 
judges  of  the  county  court,  the  highway  en- 
gineer, and  road  overseer  from  exercising 
control  over  the  strip  of  land  until  compen- 
sation should  be  awarded  tbe  plaintiff  for 
taking  tbe  same. 

[1]  I.  The  theory  on  which  the  trial  court 
rendered  Its  Judgment  In  favor  of  the  plain- 
tiff appears  to  be  that,  on  the  facts,  tbe  cotm- 
ty  court  bad  no  Jurisdiction  to  proceed  with 
tbe  condemnation  of  his  land  because  of  fail- 
ure to  comply  with  all  the  provisions  of  sec- 
tion 14,  pp.  450,  451,  of  Session  Acts  of  1917. 
Tbat  section  provides  that,  when  the  county 
court  shall  be  of  the  opinion  that  public  ne- 
cessity exists  for  the  establishment  of  a  pub- 
lic road.  It  shall  enter  an  order  of  record  so 
declaring,  and  direct  the  highway  engineer  to 
sinrvey  the  land,  showing  the  location,  courses, 
etc.,  where  tbe  road  would  run,  and  to  file 
his  report.  Including  a  map,  with  the  clerk 
of  the  county  court;  that  thereupon  the 
county  court  should  publish  notice  once  each 
of  three  consecutive  weeks,  giving  the  width, 
beginning  and  termination,  course,  and  dis- 


tance of  the  road  and  subdivisions  of  the 
land  over  which  the  proposed  road  is  to  be 
established.  It  Is  admitted  that  these  condi- 
tions of  the  statute  were  fully  complied  with. 
Section  14  then  provides: 

"If  within  twenty  days  after  the  last  day  of 
said  publication,  no  claim  for  damages  for  the 
taking  of  any  of  such  land  or  property  be  filed 
in  the  county  clerk's  office,  by  the  owner  of 
said  property,  or  by  the  gaardians  or  curators 
of  insane  persons  or  minors  owning  said  prop- 
erty, then  the  daim  of  any  such  owner  shall 
be  forever  barred,  and  the  county  shall  be  au- 
thorized to  enter  upon  and  appropriate  said 
lands  or  other  property;  and  the  court  shall 
make  an  order  accordingly." 

Tbe  section  also  provides  further  that  If 
any  claim  for  damages  be  filed  it  shall  be 
heard  on  the  first  day  of  any  regular  or  ad- 
journed term  of  the  county  court  after  the 
expiration  of  16  days,  and  It  the  county  court 
and  the  owner  of  the  land  are  unable  to  agree 
on  tbe  amount  of  damages  the  county  court 
shall  make  an  order  reciting  tbe  fact,  and 
cause  a  copy  of  the  same  to  be  delivered  to  a 
Judge  of  the  circuit  court  of  the  county,  with 
a  transcript  of  the  record  and  the  original 
files  in  said  cause.  The  circuit  court  shall 
then  bear  the  cause  and  det^nnlne  tbe 
amount  of  damages  to  be  awarded. 

[2]  The  order  of  the  county  court  recites 
that  no  claim  was  ever  filed  to  conform  to 
the  provisions  of  tbe  statute  In  that  respect, 
and  Cfmsequently  no  such  claim  was  certified 
to  tile  circuit  court  It  was  a  question  of 
fact  upon  which  tbe  county  court  must  pass 
before  it  rendered  Its  judgment  of  -condemna- 
tion. The  connty  court  is  a  court  of  limited 
and  special  Jurisdiction,  but  wbere  It  acts  in 
Its  judicial  caipadty  and  renders  a  judgment 
within  Its  jurisdiction  its  Judgments  are  as 
Impervious  to  collateral  attack  as  the  Judg- 
ments of  a  court  of  general  JuTlsdlctlon. 

[3]  If  it  be  conceded  that  the  question  is  a 
jurisdictional  one,  that  the  county  court  had 
no  Jurisdiction  to  proceed  to  make  the  order 
establishing  the  road  without  tbe  adjustment 
of  a  claim  for  damages,  presented  as  provid- 
ed by  statute,  stUl  the  plaintiff  could  not  at- 
tack the  Judgmoit  by  injunction. 

£4]  Where  the  right  of  the  court  to  assume 
jurisdiction  of  a  cause  and  proceed  to  judg- 
ment dep«ids  npon  the  ascertainment  of 
facts  in  pais,  it  is  presumed  in  a  collateral 
proceeding  that  the  court,  having  retained 
jurisdiction,  found  such  facts  In  favor  of  Ju- 
risdiction. A  fortiori,  if  the  court  directly 
finds  disputed  facts  which  would  be  necessary 
to  give  it  Jurlsdicti(m  to  render  the  Judgment, 
the  finding  is  conclusive  In  a  collateral  at- 
ta<*.  Cobe  v.  Eieketts,  111  Mo.  App.  105, 
ioc.  clt  113,  86  S.  W.  181;  Oox  v.  Boyce,  152 
Mo.  676,  64  S.  W.  467,  75  Am.  St  Rep.  483 ; 
In  re  Estate  of  Davison,  100  Mo.  App.  263, 
73  S.  W.  373 ;  SuUlnger  v.  West  211  S.  W. 
Ioc;  dt  67;  State  v.  Staten,  268  Mo.  288, 
187  S.  W.  Ioc.  dt  44,  45 ;  Thompson  v.  Pin- 
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nell,  199  S.  W.  1013;  Fitzgerald  ▼.  De  Soto 
Special  Road  District,  195  S.  W.  loc.  clt  687. 
In  the  case  last  cited  this  court,  in  speaking 
of  a  jndgment  of  a  county  court  says  (195  S. 
W.  loc.  dt.  697): 

"Where  the  court  had  juriadicti(m  over  the 
■abject-matter  and  person  of  plaintiff,  as  in 
this  case,  and  where  the  record  affirmatlTel^  re- 
cites the  facts  necessary  to  confer  jurisdiction, 
the  jndirment  of  said  court,  in  respect  to  such 
matter,  is  not  only  conclusive  in  a  collateral 
proceeding  like  this,  but  would  be  equally  so, 
in  a  direct  proceeding  in  equity  to  set  aside  the 
judgment." 

[I]  In  the  case  of  Cobe  v.  RI(±etts,  supra, 
Judge  Goode,  while  Judge  of  the  St  Louis 
Court  of  Appeals,  after  stating  that  the 
court's  right  to  take  Jurisdiction  depended  on 
a  finding  of  facts  In  pals,  and  that  his  finding 
of  such  tacts  is  conclusive  in  a  collateral  pro- 
ceeding, said  (111  Mo.  App.  loc.  dt  113,  86 
S.  W.  133): 

"Even  If  the  court  finds  wrongly.  Its  Judg- 
ment far  from  being  a  nnllity,  is  effectual,  un- 
less set  aside  in  a  direct  proceeding." 

In  the  presodt  case  the  county  court  found 
as  a  fact  that  the  plaintiff  filed  no  claim. 
The  plaintiff  seeks  In  this  case.  In  a  collateral 
proceeding,  to  show  that  finding  Is  Incorrect. 
Upon  that  theory  almost  any  Judgment  of 
any  court  may  be  set  aside  or  disregarded  by 
showing  In  a  collateral  proceeding  that  the 
court  made  an  erroneous  finding  of  the  facts 
which  gaye  It  the  right  to  render  the  Judg- 
ment 

[6]  II.  Regardless  of  the  above  rule,  the 
plaintiff  would  not  be  entitled  to  restrain  the 
enforcement  of  the  Judgment,  if  he  had  a 
remedy  by  aM>eal  from  the  order  of  the  coun- 
ty court  State  ex  rel.  v.  Staten,  268  Mo.  288, 
187  S.  W.  44. 

[7]  There  is  no  part  of  the  statutes  of  this 
state  that  has  been  more  often  recraistructed 
than  the  laws  relating  to  roads  and  bridges. 
In  order  to  apply  the  preced»its  in  construing 
any  statute  In  relation  to  roads,  the  particu- 
lar statute  in  force  at  the  time  must  be  oon»- 
pared  with  the  one  under  consideration.  The 
act  of  1917  repealed  previous  acts  by  which 
article  1,  chapter  102,  R.  S.  1909,  had  been 
changed  from  time  to  time,  indudlng  section 
10440,  which  provided  for  ai^ieals  from  or^ 
ders  opening  or  changing  roads.  The  act  of 
1917,  as  shown  above,  provides  for  a  sum- 
mary transfer  of  the  case  to  the  circuit  court 
for  the  purpose  of  ascertaining  the  damage 
to  one  whose  land  is  token  for  a  road ;  but 
that  would  not  be  available  to  the  plaintiff 
here,  because  the  county  court  had  detei^ 
mined  that  he  presented  no  claim,  and  there- 
fore It  certified  no  daim  to  the  drcult  court. 

[I]  However,  under  the  general  statute 
(section  2430,  R.  S.  1919),  which  has  been  In 
force  and  unchanged  for  many  years,  the 
plaintiff  In  such  case  would  be  entitled  to  an 


appeal.  The  fomth  subdivision  of  that  sec- 
tion gives  the  droiit  courts  appellate  Juris- 
diction from  the  "Judgments  and  orders  of 
the  county  courts  *  *  *  In  all  cases  not 
expressly  ^Hrohiblted  by  law."  This,  It  is 
held,  does  not  mean  that  an  appeal  will  lie 
from  all  orders  of  the  county  court,  but  only 
from  such  as  are  Judicial  in  character,  and 
not  administrative  orders.  Aldridge  v. 
Spears,  101  Mo.  400,  loc  dt  406.  14  S.  W. 
118 ;  In  re  Incorporation  of  Unlondale,  208  8. 
W.  loa  dt  611;  In  re  Doe  Rnn  Lead  Co., 
223  S.  W.  loc  dt  607;  King's  Lake  Drainage 
&  Levee  District  v.  Jamison,  176  Mo.  557, 
76  8.  W.  679 ;  Soott  County  v.  Leftwicb,  145 
Ma  loc.  dt  31,  46  S.  W.  963.  The  order  of 
the  county  court  condemning  and  appr(K>ri- 
atlng  the  property  of  the  plaintiff,  and  ad- 
Judging  that  he  was  debarred  from  setting 
up  any  claim  on  a  finding  that  he  had  not 
presented  one  In  time,  was  a  Judicial  proceed- 
ing. State  ex  rd.  v.  Wiethaupt,  238  Ma  156, 
loc.  dt  167,  142  S.  W.  823:  Aldridge  t.  j 
Spears,  supra,  101  Ma  loc  dt  406,  14  & 
W.  118. 

'  Under  the  general  statute  the  plaintiff  not 
<Mily  had  the  right  of  appeal  from  the  ord«' 
of  the  county  court,  but  his  case  would  N> 
heard  anew  on  such  an  appeal  -  as  if  it  had 
originated  in  the  drcult  court  Section  2584, 
R.  S.  1919. 
The  Judgment  is  reversed. 

RAILBY  and  MOZLEY,  CO.,  eoncnr. 

Pmt  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  ad(9ted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 


STATE  V.  BURNS.     (No.  22589.) 

(Supreme  Court  of  Missouri,  Divisita  No.  2, 
March  7,  1921.) 

1.  Criminal  law  «=9706-^ttempt  of  proseoit. 
Ing  attorney  to  eilolt  testimony  siailar  ts 
that  held  Incompetent  Improper. 

Conduct  of  the  prosecuting  attorney  on  a 
second  trial,  in  .endeavoring  to  elicit  from  a 
witness  testimony  similar  to  that  previonalj 
held  incompetent  by  the  Supreme  Court  was 
highly  improper. 

2.  Criminal  law  <3=>730(I4)— Practical  acqnl- 
esoence  of  trial  court  In  Improper  argnmeit 

of  state's  counsel  held  error.  i 

In  a  prosecution  for  murder,  wherein  there 
was  some  suggestion  that  defendant  had  been 
criminally  intimate  with  decedent's  wife,  where 
the  state's  hired  counsel  repeatedly  went  out- 
side the  record  and  appealed  to  the  jury  for 
conviction  to  protect  their  homes  and  to  up- 
hold the  sanctity  and  purity  of  the  homes  of  the 
commonwealth,  the  trial  court  erred  in  not  re- 
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baking  state's  connsel,  as  requested  by  defend- 
ant's counsel,  and  in  merely  observing  that 
state'*  evunsel  should  argue  just  the  testimony 
adduced,  etc.— «  practical  acquiescence  in  the 
improper  argument. 

3.  Homleida  «s>l80— EvMenoe  defendant  had 
fMI  aader  governmaiital  requirement  for 
Mail  MiTiars  adniMlble. 

In  a  prosecntion  for  murder,  defendant 
claiming  that  he  was  carrying  the  pistol  with 
which  he  shot  deceased  under  the  requirements 
of  the  United  States  government  relating  to 
mail  carriers,  evidence  to  substantiate  such 
claim  by  defendant  was  admissible  to  aid  the 
jury  in  determining  whether  defendant  armed 
bimseU  on  the  particular  occasion  in  anticipa- 
tion of  tronble  with  decedent,  or  whether  he 
merely  had  the  i»stol  with  hiin  t*  protect  the 
mail. 

Appeal  from  Circuit  Court,  Pemlacot  Coun- 
ty ;  Sterling  H.  McCarty,  Judge. 

Ernest  Bums  was  convicted  of  murder, 
and  be  appeals.  Judgement  reversed,  and 
cause  remanded  for  new  trial. 

This  case  was  here  upon  a  former  appeal, 
and  was  reversed  and  remanded  on  account 
of  errors  committed  during  the  progress  of 
tlie  trial.  It  will  be  found  reported  in  278 
Mo.  441,  218  S.  W.  at  page  116  and  follow- 
ing. Tbe  facts  relattaig  to  the  homicide  are 
not  materially  differait  ttom  what  they  were 
In  the  former  trial. 

The  evidence  In  behalf  of  the  state,  briefly 
stated,  tends  to  show,  in  substance,  that  A. 
P.  Bumpas  lived  at  the  town  of  Oooter,  in 
Pemiscot  county,  Mo. ;  that  his  wife  was  In 
charge  of  the  post  office  in  said  town,  and 
that,  with  his  wife  and  two  children,  they 
lived  In  the  building  occupied  as  a  post  of- 
fice; that  defendant,  on  September  27,  ldl7, 
the  day  of  the  homicide,  and  prior  thereto, 
was  a  mall  carrier  between  the  towns  of 
Steele,  Oooter,  and  Tyler;  that  on  said  date 
defendant  and  deceased  were  not  on  friendly 
terms ;  that  in  the  usual  course  of  business 
In  carrying  the  mail  defendant)  usually  re- 
mained at  Cooter  about  one  hour;  that  on 
said  27th  day  of  September,  1917,  defendant 
had  been,  at  the  post  office  about  one  hour 
waiting  for  the  mall  to  be  made  up ;  that  dur- 
ing that  time  the  deceased,  A.  F.  Bumpas, 
bad  been  out  In  his  back  yard,  and  came  into 
the  house  about  the  time  defendant  was  start- 
ing out  to  his  Ford  car,  In  which  he  carried 
the  mall,  with  a  mall  sack  In  eadi  hand ;  de- 
ceased followed  him  out  m  the  porch,  cursed 
him,  told  him  to  get  out  of  there  and  qnlt 
banging  around  his  family,  etc.  Some  evi- 
dence on  the  part  of  the  state  tended  to  show 
that  at  this  time  defendant  also  had  a  pistol 
in  <me  hand  with  the  mall  sack.  Defendant's 
evidence  tends  to  show  that  he  had  no  pistol 
at  that  time,  and  that  his  pistol  was  in  the 
car.  At  any  rate,  defendant  went  on  the  op- 
posite side  of  said  car  from  deceased,  and  was 
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putting  the  mall  sacks  In  the  car.  Defend- 
ant testified  that  deceased  had  a  pistol  when 
they  came  out  on  the  porch,  with  deceased 
following  behind.  There  is  some  evidence  of 
the  state  contradicting  this,  and  tending  to 
show  that  deceased  did  not  go  Into  the  boose 
and  get  his  pistol  until  the  first  shot  had 
been  fired  by  defendant,  while  behind  his  car, 
with  a  small  pistol.  The  evldoice  Is  clear 
that  defendant  fired  the  first  shot.  He  testi- 
fied that  in  getting  his  pistol  It  went  off  ac- 
cidentally, and  that  he  did  not  shoot  at  de- 
ceased. Several  witnesses  for  the  state  tes- 
tified that  defendant  fired  this  shot,  but  they 
did  not  say  he  fired  at  deceased.  The  evi- 
dence tends  to  show  that  deceased  then  had 
a  pistol  In  Us  hand,  or  ran  in  immediately 
after  this  first  shot,  got  his  pistol,  returned 
to  the  door,  and  shot  at  defendant  The  lat- 
ter then  shot  twice  at  deceased,  one  shot  tak- 
ing effect,  from  which  he  soon  died. 

The  .lury  found  defendant  guilty,  and  as- 
sessed his  punislmient  at  ten  years  In  the 
penitentiary.  Defendant  In  doe  time,  filed 
motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, both  of  which  were  overruled,  and  the 
cause  duly  appealed  by  him  to  this  court 

The  defendant  objected  to  all  the  Instruc- 
tiona  given  by  the  coiu:t,  and  excepted  to  the 
action  of  the  court  In  refusing  to  give  those 
asked  by  him.  The  instructions  given  and 
refused,  as  well  as  the  other  matters  com- 
plained of  by  defendant  will  be  considered, 
as  far  as  necessary.  In  the  (pinion. 

McKay  &  Medllng  and  Ward  &  Reeves,  all 
of  Caruthersvllle,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hen- 
ry B.  Hunt,  of  Jefferson  City,  for  the  State. 

RAILBT,  C.  (after  stating  the  facts  as 
above).  [1]  1.  Appellant  complains  of  the 
action  of  the  trial  court  in  refusing  to  rebuke 
the  prosecuting  attorney  for  knowingly  and 
Intentionally  bringing  before  the  Jury  evi- 
dence which  this  court,  In  the  former  appeal, 
held  was  improper,  for  the  purpose  of  creat- 
ing. In  the  minds  of  the  jurors  trying  the 
case,  the  impression  that  defendant  had  been 
too  Intimate  with  the  wife  of  deceased  and 
had  broken  up  the  home  of  the  latter,  when 
no  such  Issue  was  presented  in  the  case,  nor 
was  there  any  evidence  in  the  cause  which 
warranted  any  sudi  insinuation. 

In  disposing  of  the  case  upon  the  former 
appeal  (278  Mo.  445,  218  S.  W.  loc.  dt  116), 
we  said: 

"When  the  witnesses  arrived,  they  found 
Bumpas  on  the  floor.  Mrs.  Bumpas  refused  to 
allow  him  to  be  put  on  the  bed.  It  was  shown, 
over  the  objection  and  exception  of  the  de- 
fendant, that  she  said  he  should  not  be  put  on 
her  bed;  a  man  that  would  act  like  he  had. 
If  he  would  explain  to  the  crowd  why  he  had 
done  that  and  he  was  justified,  she  would  let 
him  be  put  on  the  bed;  but  she  would  not  if  he 
did  not    •    •    • 
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"I.  Error  is  assigned  to  the  admission  by  the 
cotirt  of  the  statement  of  Mrs.  Bumpas  ex- 
^aialng  why  aha  rafoaed  to  let  her  wounded 
liusbund  be  put  on  her  bed.  This  statement 
was  clearly  hearsay.  While  the  matter  of  the 
statement  tended  to  exculpate  the  defendant 
and  put  the  blame  of  the  encounter  upon  her 
husband,  it  further  tended  to  show  her  partial- 
ity for  the  defendant,  and  would  undoubtedly 
have  a  tendency  to  prejudice  the  jury  against 
him.  Mrs.  Bumpas  was  not  a  witness,  and  it 
waa  not  admissible  for  the  purpose  of  showing 
her  bias  in  the  case.  It  waa  not  rea  gestae, 
and  incompetent  on  any  theory.  •  ♦  •  The 
statements  of  Mrs.  Bumpas  occurred  several 
minutea  after  her  husband  waa  shot  and  after 
the  neighbors  had  come  in.  It  was  her  delib- 
erate explanation  of  her  attitude  in  the  matter. 
It  waa,  in  fact,  an  argument  showing  why  she 
did  not  want  her  wounded  husband  placed  on 
her  bed." 

nie  d^endant  was  oatside  the  building 
and  was  not  present  when  the  above  conver- 
sation ooodrred.  She  was  evidently  smarting 
nnder  the  insinuation  cast  upon  ber  diarao- 
ter  by  the  husband  when  he  said  to  defend- 
ant, as  told  by  Travis : 

"From  now  on,  you  bring  the  mail  and  come 
and  get  your  mail  and  go  on  about  your  busi- 
ness, and  don't  be  hanging  about  my  family." 

When  the  case  came  up  for  trial,  after  the 
former  reversal,  the  mandate  and  opinion  of 
this  court  were  on  file  In  the  circuit  court 
It  Is  ftilr  to  assume  that  In  the  retrial  of  the 
case  the  judge  of  the  court,  the  prosecuting 
attorney,  "tiH  the  counsel  upon  both  sides 
must  have  been  familiar  with  the  langruage 
of  this  court,  heretofore  quo'Kd,  In  respect  to 
above  testimony.  In  utter  disregard  of  our 
former  ruling,  the  prosecuting  attorney  ex- 
amined Oscar  Kearney,  a  witness  for  the 
state,  and  the  following  occurred : 

"A.  We  carried  Mr.  Bumpas  in  the  other 
room. 

"Q.  Then  what  did  you  do?  A.  WeU,  I  don't 
Imow  that  we  did  anything;  only  tried  to  ad- 
minister to  him  right  then  and  got  a  doctor, 
and  then  I  went  back  to  the  supply  store. 

"Q.  Where  did  you  put  hun?  A.  On  the 
floor— 

"Mr.  Ward:  I  object;  wholly  immaterial  and 
wouldn't  bind  the  defendant. 

"By  the  Court:    Sustain  the  objection. 

"Mr.  Bragg:  Right  immediately  after  this 
was  done,  just  showing  their  actions — 

"By  the  Court:  If  yon  gentlemen  want  to 
reverse  this  case,  let's  quit  trying  it  right  now. 

"Q.  Did  you  see  his  wife  there?    A.  Yea,  sir. 

"Q.  Did  yon  have  any  conversation  with  his 
wife? 

"Mr.  Ward:  I  object  to  that;  wouldn't  bind 
the  defendant,  any  conversation  between  this 
witness  and  the  deceased's  wife. 

"By  the  Court:     Sustained. 

"Q.  Ask  you  nhcfher  or  not  his  wife  at  the 
time  refused  to  let  you  put  him  on  a  bedf 

"Mr.  Ward:  I  object  and  ask  that  counsel 
for  the  state  be  rebuked  for  asking  that  kind 
of  a  question. 

"By  the  Court:    I'U  sustain  the  objection. 


"Q.  How  long  was  that  after  the  shooting? 

"Mr.  Ward:  We  except  to  the  court  refusinj 
to  rebuke  counsd. 

"By  the  Court:  The  court  will  permit  yov 
to  go  ahead  and  rebuke  him  right  aicoy;  ii 
there  anything  furtherf 

"By  the  Court:  BIr.  Bragg,  the  court  hu 
told  you  and  has  said  two  or  three  times  thit 
isn't  competent  and  the  court  now  admonisha 
you  not  to  take  up  my  time  in  asking  ques- 
tions which  the  Suprane  Court  lias  exprosl; 
held  as  not  being  competent  and — for  two  rea- 
sons :  one  is,  we  want  to  respect  tlte  ruling  o( 
the  SuiH«me  Oonrt,  whidi  is  the  law  in  this 
case,  and  the  othw  is,  we  don't  want  to  wuti 
our  time  by  unneeeaeaiy  questions  where  ob- 
jections would  be  made  and  the  court  woaU 
have  to  sustain  them."     (Italics  oais.) 

Mrs.  Bumpfis  was  not  a  witness  In  the  case. 
The  question  as  to  whether  defendant  had 
ever  had  any  improper  relatloas  with  the 
wife  of  deceased  -was  not  an  issue  in  the  case, 
and  could  not,  on  the  record  before  us,  have 
been  made  an  issue  herein.  There  is  no  eri- 
deuce  In  the  record  tending  to  show  any  such 
relation.  The  defendant  was  presumed  to  be 
innocent  <rf  any  crime  until  proven  guilty, 
and  he  was  oititled  to  this  presumptioa 
throughout  the  trial  of  the  case.  He  was  en- 
titled to  a  fair  and  Impartial  trial  under  the 
Constitution  and  laws  oC  this  state.  T%e  du- 
ty devolved  upon  the  trial  oonrt  and  prose- 
cuting attorney  of  seeing  that  he  was  granted 
a  fair  and  impartial  trial  upon  the  m«its  ot 
the  controversy.  Did  they  perform  tbat  duty 
as  required  by  law? 

We  are  driven  to  the  inevitable  ooDCIusion, 
from  reading  the  record  herein,  tbat  the 
prosecuting  attorney  proceeded,  in  respect 
to  above  matter,  in  utter  disregard  and  con- 
tempt of  our  former  ruling ;  that  be  deliber- 
ately and  intentionally  sought  to  get  before 
the  jury  the  improper  evidence  aforesaid,  in 
order  to  create  in  the  minds  of  the  Jurors  the 
unwarranted  impression  ttiat  defendant  had 
sustained  improper  relations  with  the  wife  ot 
deceased,  and  that  he  had  desecrated  tlie 
home  of  the  latter,  etc.  It  is  true  that  the 
prosecuting  attorney  did  not  receive  any  an- 
swer to  Che  questions  propounded.  It  is 
maniftot  that  he  did  not  expect  the  court  to 
permit  the  witness  to  answ«'  these  questions. 
He  knew,  however,  that  such  an  inquiry  was 
Improper,  and  ctmdemned  by  this  court.  He 
evidently  knew,  regardless  of  the  mild  ml- 
ings  of  the  court,  the  questiwis  propounded 
would  indicate  to  tlie  jury  tbat  defendant 
and  die  wife  of  deceased  sustained  some  sort 
of  improper  relation  with  each  other,  even  if 
overruled.  Tills  ooncluslwi  is  irresistiWe, 
when  we  oome  to  consider  Uie  astoondisg 
speech,  afterwards  delivered  along  the  stme 
line  by  Judge  Goesom,  in  the  closing  argu- 
ment for  the  state,  where  lie  dwelt  at  great 
length  upon  the  alleged  conduct  of  defendant 
in  destroying  the  sanctity  of  deceased's  home, 
without  any  evidence  to  support  said  conten- 
tion, and  without  any  such  issue  being  lodged 
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In  tlie  casck  Ibe  trial  court  ha»  a  good  deal 
of  latitude  In  dealing  with  this  subject,  but 
In  cases  like  the  one  before  us,  where  the  at- 
torneys for  the  atate  deliberately  overstep 
the  rules  of  propriety,  ignore  the  positive  rul- 
ings of  this  co^rt,  and  attempt  to  get  before 
the  Jury  matters  which  they  know  are  Im- 
proper, for  the  undoubted  purpose  of  creating 
In  the  minds  of  the  Jurors  an  unwarranted 
prejudice  against  defendant,  In  a  dose  case 
like  this  the  ends  of  Justice  require  that  a 
new  trial  should  be  granted  defendant,  al- 
though the  court  below  may  have  formally 
foistained  an  objection  to  the  pr<rftered  evi- 
dence. Lev^s  V.  Railroad  Co.,  196  Mo.  loc 
dL  623,  624,  94  S.  W.  275 ;  Wojtylak  r.  Coal 
Co.,  188  Mo.  loc  cit.  286,  287,  87  S.  W.  506; 
State  V.  Jackson,  95  Mo.  loa  dt.  652,  653,  8 
S.  W.  749;  Ephland  v.  Railway  Co.,  57  Mo. 
Aw»-  loc.  dt  162,  163 ;  Beck  v.  Railroad,  129 
Mo.  Aw>.  7,  1.08  S.  W.  132;  Gore  v.  Brock- 
man,  1.18  Mo.  App.  loc.  dt.  235,  119  S.  W. 
1082,  and  cases  dted ;  Trent  v.  Printing  Co., 
141  Mo.  App.  437,  126  S.  W.  238 ;  Moore  v. 
Doerr,  199  Mo.  App.  428,  203  8.  W.  loc.  Clt 
673;  Jackman  v.  Railway  Co.  (App.)  206  S.  W. 
loe.  dt.  246,  247;  Collier  ▼.  Qty  of  Shelby- 
TlUe  (Ak>.)  219  S.  W.  loc.  dt  fi4;  Rudiger 
T.  Railway  C<t.,  101  Wis.  292,  77  N.  W.  loc. 
dt.  171,  172;  Stratton  v.  Nye  et  al.,  45  Neb. 
619,  63  N.  W.  loc.  dt  929 ;  Martin  v.  State, 
63  Miss.  loc.  clt.  507,  66  Am.  Rep.  818;  Cross 
T.  State,  68  Ala.  476;  State  v.  Smith,  75  N. 
C.  loc.  dt  307,  308 ;  Rudolph  v.  Landwerlen. 
02  Ind.  34,  35;  Magoon  v.  Railway  Co.,  67 
Vt.  177,  31  Att  156 ;  Tucker  v.  Hennlker,  41 
N.  H.  loc.  dt  322  and  following., 

Tbe  def^dant  was  not  charged  in  the  In- 
formation witli  having  destroyed  the  sanctltj' 
of  deceased's  home;,  and  an  allegation  of  that 
character  should  have  been  stricken  out  If  in^ 
serted  therein,  because  It  had  no  place  in  tbe 
case.  Appellant  was  charged  with  baurder, 
and  he  defended  upon  tbe  ground  of  self-de- 
feuse.  We  have  had  before  us  cases  where 
the  husband  killed  the  alleged  destroyer  of 
bis  home,  and  evidence  of  the  relationship 
between  the  wife  and  deceased  was  some- 
times admitted  in  evidence  to  show  the  great 
provocation  and  mental  strain  whidi  was  op- 
erating upon  the  mind  of  defendant  when  the 
killing  occurred,  etc.  No  such  question,  how- 
ever, is  presented  in  the  record  of  this  case. 
There  Is  not  the  slightest  evidence  before  us 
which  Indicates  that  Mrs.  Bumpas  was  not 
a  virtuous  woman,  nor  that  defendant  had 
ever  .sustained  any  improper  relations  with 
her.  The  evidence  of  defendant  is  clear  and 
explidt  that  no  such  relation  existed. 

In  a  dose  case  of  this  diaracter,  where  It 
is  hard  to  determine  from  the  record  who 
was  tho  aggressor,  the  poison  injeded  into 
the  minds  of  the  Jurors  by  the  grossly  improp- 
er conduct  of  the  state's  attorneys  in  attempt- 
ing to  have  the  defendant  tried  for  polluting 
tbe  home  of  deceased,  instead  of  trying  him 
228  S.W 


for  murder,  must,'to  some  extent,  have  oper- 
ated upon  the  minds  of  the  Jurors  to  the  prej- 
udice of  defendant  We  are  of  the  opinion 
that  no  conviction  ongbt  to  be  permitted  to 
stand,  based  upon  sudi  conduct  as  that  whidi 
diaraoterised  the  unfair  trial  of  defendant  in 
this  cause. 
[2]  2.  Appellant  contends  that — 

"The  court  erred  in  lefnsing  to  rebv^e  J.  S. 
Qoasom,  hired  counsel  for  state,  la  unwarrant- 
ed attack  upon  defendant  and  statements  out 
of  tlie  record  in  his  closing  argument  to  the 
jnnr." 

We  have  carefully  read  four  or  five  pages 
of  Mr.  OoBsom's  alleged  closing  argument  to 
t&e  Jury,  and  find  but  Uttle  said  therein 
with  respect  to  the  merits  of  the  case  as  pre- 
sented in  tbe  pleadings,  bot  practically  bis 
entire  stump  Speech,  as  tut  as  reported,  is  an 
attack  upon  defendant's  diaracter^— which 
was  shown  to  have  been  good — and  an  appeal 
to  the  Jury  to  convict  defendant  on  the 
ground  that  he  had  polluted  tbe  sanctity  of 
deceased's  home,  etc  Amc^g  other  things, 
tlie  f oUoiwing  occurred : 

"Judge  GosBom:  •  *  •  But  jutt  at  U>ng  a« 
men  invade  the  home*  of  men,  just  so  long  you 
will  be  brought  into  tbe  courtroom  to  try  cases 
like  this— 

"Mr.  Ward:  I  object  to  him  saying  'at  long 
at  men  invade  tTie  hornet  of  men,'  becaute  there 
isn't  any  teatimMty  to  that  effect  in  thit 
cote.    •    •    • 

"By  the  Court:  Proceed  with  the  argument 
of  the  evidence  and  tlte  law. 

"Mc.  Ward:    Note  esception." 

(Italics  oats.) 

Tbe  court  was  then  asked  to  rebuke  coun- 
sel for  above  statement,  because  there  was 
no  evidence  on  which  to  base  It 

"By  the  Court:  Wait  a  momtnt;  J  t»ppote, 
gentlemen,  you  don't  know  much  more  about 
hell  than  I  do,  do  you;  that's  just  hit  argument; 
he  can  argue  about  heaven  and  hell  or  around 
all   he   tcants   to. 

"Mr.  Ward:    Exception." 

(Italics  ours.) 

Again,  Mr.  Gossom,  In  dramatically  de- 
scriblni;  what  occurred  at  the  time  of  the 
shooting,  said: 

"Aut  [Bumpas]  ran  back  In  the  house  after 
his  gun  to  protect  that  Koman  and  hit  tweet 
babies,  those  little  babies  that  he  shall  nevo' 
see  again,  iMte  little  children  he  was  trying 
to  raite  up  in  purity  and  sanctity  and  educate 
them— 

"Mr.  Ward:  Tour  honor,  I  am  going  to 
object  here;  no  evidence  that  he  was  trying  to 
raise  his  children  up  in  purity  and  sanctity 
and  educate  them — 

"By  the  Court:  Tou  must  confine  yourself  to 
tho  testimony. 

"Mr.  Ward:  I  except  to  the  court  in  not 
rebuking  him." 

In  continuing  this  alleged  argument,  the 
following  occurred: 
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"Judgo  Goasom:  I  hare  to  aphold  Uie  strong 
arm  of  the  law,  who  is  going  to  protect  your 
home— my  sweet  little  woman,  I  will  not  turn 
him  loose  on  the  community,  but,  to  the  con- 
trary, I  have  upheld  the  law;  I  have  brought  in 
a  Terdict  of  guilty;  what  are  you  going  to  do 
about  it,  men  ?  Why,  this  is  the  commonwealth 
that  yon  are  a  part  of.  This  is  the  state  of 
Missouri  prosecuting  a  man  for  killing  one 
peaceable  citizen,  and  without  the  juries  stand- 
ing up  in  these  matters  the  whole  thing  falls 
to  the  ground  like  a  leafless  bud — mere  chaff. 
When  thete  facts  that  might  some  time  come 
home  to  you,  in  your  home,  how  long  would  it 
be,  do  you  know?  Are  you  men  of  children? 
Are  you  men  of  families?  Have  you  a  wifet 
I  appeal  to  you  in  the  name  of  Sweet  Love. 
Oh!  I  beg  you,  gentlemen,  to  uphold  Uie  law  in 
this  case,  and  lefs  stop  this,  you  who  are 
daddies,  you  men  who  have  wives  and  children, 
go  into  the  jury  box  and  by  your  verdict  uphold 
the  laws  of  sanctity  and  purity  of  the  home 
of  every  member  of  this  commonwealth  of  ours, 
including  your  own— 

"Mr.  Ward:  I  object  and  ask  the  court  to 
rebuke  him  for  making  this  remark  'to  uphold 
the  sanctity  and  purity  of  the  home.' 

"By  the  Court:  Argue  just  the  testimony  ad- 
duced ;  the  jury  knows  what  it  was. 

"Mr.  Ward:  I  except  to  the  court  in  not  re- 
buking him." 

(Italics  oars.) 

Sucb  a  speech,  In  ttae  closing  argument 
before  a  jury.  In  respect  to  matters  not  In 
evidence  or  within  the  issues  of  the  case, 
was  a  travesty  upon  the  law.  Instead  of 
the  trial  judge  rebuking  counsel  for  going 
outside  the  record  to  appeal  to  the  preju- 
dices of  the  Jury,  and  stopping  him  sum- 
marily from  pursuing  said  course,  he  practi- 
cally acquiesced  In  most  of  what  was  said, 
and  nowhere  In  the  record  do  we  find  that 
he  even  made  a  feeble  attempt  to  rebuke 
counsel  for  such  an  uncalled  for  tirade  of 
abuse  and  ai^>eal  to  the  jury  on  matters 
outside  the  case.  The  constitutional  right 
of  defoidant  to  a  fair  and  impartial  trial 
before  the  jury  was  ruthlessly  stricken  down 
by  an  advocate  purporting  to  represent  the 
great  state  of  Missouri.  The  presumption  of 
innocence  that  should  follow  defmdant  until 
found  guilty  was  completely  Ignored  by  both 
counsel  and  court.  The. latter  permitted  said 
counsel,  In  the  dosing  argument  of  the  case, 
to  try  defendant,  without  evidence  to  sup- 
port it,  on  the  theory  that  he  had  Invaded 
the  sanctity  of  deceased's  home  and  had  sus- 
tained Improper  relations  with  his  wife.  In- 
stead of  conllning  himself  to  the  charge  of 
homicide,  as  alleged  In  the  informaticm.  Un- 
der the  law,  as  declared  In  numerous  deci- 
sions of  this  state,  defendant,  by  reason  of 
the  foregoing.  Is  entitled  to  a  new  trial  in 
this  cause.  State  v.  Young.  09  Mo.  082,  683, 
12  S.  W.  879;  Haynes  v.  Town  of  Trenton, 
108  Mo.  loc  dt  133,  134,  18  S.  W.  1003 ;  Ev- 
ans v.  TrMiton,  112  Mo.  loc.  dt  405,  20  S.  W. 
614,  and  cases  cited;  Williams  v.  Railway 
Co.,  123  Mft  loc.  dt  586,  27  S.  W.  387;   State 


,  V.  Fischer,  124  Mo.  464,  465,  27  S.  W.  1109; 
State  V.  Harrey,  131  Mo.  339,  32  S.  W.  1110, 
and  cases  dted;  Wojtylak  ▼.  Coal  Co„  188 
Mo.  loc.  dt  285,  286,  87  S.  W.  606;  State 
V.  Splvey,  191  Mo.  87,  88,  90  S.  W.  81; 
lyevels  V.  Railroad,  196  Mo.  l»c.  dt  623,  624, 
04  S.  W.  27S;  State  y.  McOrath,  228  Mo. 
414,  128  S.  W.  966;  State  t.  Dozler,  177  S. 
W.  loc.  cit  361;  State  v.  Reppley,  213  S. 
W.  loc.  dt  480,  481 ;  State  v.  Davis,  217  S. 
W.  loc.  dt  91,  92 ;  Collier  t.  City  of  Shel- 
by vllle  (App.)  210  S.  W.  714;  Jadonan  v. 
Railroad  (App.)  208  S.  W.  loc.  cit  246; 
Moore  v.  Doerr.  199  Mo.  App.  42S,  203  S. 
W.  loc  dt.  673;  O'Hara  v.  Lamb  Const 
Ca  (App.)  197  S.  W.  163;  Trent  v.  L.  Print- 
ing Co.,  141  Mo.  App.  437,  126  S.  W.  238; 
Tuck  V.  Traction  Co.,  140  Mo.  App.  342,  124 
S.  W.  1079;  Beck  v.  Railroad,  129  Mo.  App. 
7,  108  S.  W.  1.32  and  following;  Massengale 
V.  Rice,  04  Mo.  App.  430,  68  S.  W.  233: 
Thompson  t.  l^emays,  85  Mo.  App.  675: 
KlUoren  v.  Dunn,  68  Mo.  App.  212;  Ensor 
V.  Smith,  67  Mo.  App.  584;  Smith  t.  W.  U. 
TeL  Co.,  65  Mo.  App.  626. 

The  foregoing  authorities  leave  no  room 
for  doubt  as  to  what  should  be  done  under 
the  circumstances  of  this  casa  The  conduct 
of  the  state's  attorneys  was  well  calculated 
to  prejudice  the  jury  against  defendant,  and 
there  was  no  way  to  successfully  eradicate 
the  unwarranted  poison,  deliberately  brought 
into  the  case  for  an  Illegitimate  purpose,  ex- 
cept to  grant  defendant  a  new  trial. 

[3]  3.  Appellant  contends  that  the  trial 
court  erred  In  refusing  to  permit  him  to 
prove  that  he  was  carrying  the  pistol  with 
which  he  shot  deceased  under  the  require- 
ments of  the  United  States  government  re- 
lating to  mall  carriers.  If  such  a  rule  was 
in  existence  at  the  time  of  the  difficulty  in 
question,  and  the  Jury  should  believe  fPMn 
the  evidence  that  defendant's  pistol  was  In 
the  car,  and  not  on  Us  person,  when  the 
trouble  commenced  Immediately  before  the 
shooting,  It  was  a  circumstance  to  be  consid- 
ered by  the  Jury  in  determining  whether  de- 
fendant armed  himself  on  that  occasion  in 
anticipation  of  trouble  with  deceased,  or 
whether  he  had  the  pistol  at  that  time  where 
he  usually  curried  It  in  his  car  to  protect 
the  mall.  The  Jury  also  had  the  right  to 
consider  the  above  facts  in  passing  upon  the 
question  as  to  who  was  the  aggressor  at  the 
commencement  of  the  difficulty. 

The  ruling  in  State  v.  Ruck,  194  Mo.  loc. 
dt  434,  92  S.  Wv  706,  6  Ann.  Cas.  976,  rited 
by  the  state  is  not  in  conflict  with  the  fore- 
going conclusions,  as  the  facts  and  drcnm- 
stances  In  the  Rude  Case  were  unlike  those 
at  bar. 

We  are  of  the  opinion  in  a  retrial  of  the 
ease  the  defendant  should  be  permitted  to 
prove.  If  he  can,  that  the  pistol  with  wblch 
he  shot  deceased  was  in  his  possession  on 
the  day  of  the  homldde  under  a  govornmeo- 
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tal  reqalrem^it,  and  not  for  tbe  purpose 
of  baving  trouble  witb  deceased.' 

4.  Some  otber  questions  are  raised  by  ap- 
pellont  In  tbls  case,  wblch  were  fully  con- 
sidered on  the  former  appeal.  We  see  no 
reason  for  departing  from  the  conclusions 
there  reached. 

On  account  of  the  errors  heretofore  com- 
mitted, the  Judgment  below  Is  reversed  and 
the  cause  remanded  for  a  new  trial. 

WHITE  and  MOZLET,  CC.,  concar. 

PISK  CURIAM.  The  foregoing  opinion  of 
RAIT^KT,  C,  is  hereby  adopted  as  the  i^ln- 
ion  of  the  court. 

AU  concur. 


ARMSTRONG  v.  CITY  OF  MONETT. 
(No.  21806.) 

(Supreme  Court  of  Missouri,  DiTiaion  No.  1. 
March  6,  1921.) 

1.  Mnnldpal  corporations  <8=9773— Mnnicipallty 
not  liable  for  injury  from  slippery  wailc,  If 
there  was  no  opportnnlty  to  romovo  snow 
and  lee. 

Where  there  was  a  heayy  snowfall  for  sev- 
eral days,  with  alternately  thawing  and  freez- 
ing conditions,  a  pedestrian  who  fell  on  snow 
which  bad  frozen  Into  rough  ridges  as  a  result 
of  the  passage  of  travelers  during  the  thaw 
cannot  recover  from  the  city,  where  it  did  not 
appear  that  the  frozen  condition  had  lasted 
more  than  a  day;  there  being  nothing  to  show 
that  the  city  had  a  reasonable  opportunity  to 
remove  the  ice,  so  as  to  charge  it  with  negli- 
gence.    (Per  Graves  and  Ellder,  JJ.) 

2.  Evidence  is=3383 (3)— Testimony  by  party  as 
to  weather  of  no  probative  value  as  against 
official  weather  reports. 

Testimony  of  plaintiff,  who  fell  on  frozen 
snow  and  ice  on  a  sidewalk,  that  he  thought 
it  was  freezing  for  several  days  before  the 
accident,  is  of  no  probative  value  as  against 
the  official  weather  reports.  (Per  Graves  and 
Elder,  JJ.) 

3.  Municipal  corporations  <&=9773— Before 
traveler  who  fell  on  l(^  sitfewallc  oan  recover, 
he  must  show  condition  had  lasted  sufficient 
time  for  removal. 

Before  a  traveler  who  fell  upon  an  icy  side- 
walk upon  which  snow  and  ice  had  frozen  into 
ridges  can  recover,  he  must  show  that  the  con- 
dition had  existed  a  sufficient  length  of  time  to 
enable  the  municipality  to  correct  it.  (Per 
Graves  and  £lder,  JJ.) 

4.  Maololpal  oorporatioM  «s»773— City  not  li- 
able for  ioy  sidewalk  unless  condition  bad  ex- 
isted suffloieat  length  ef  time  to  permit  re- 
moval. 

Where  a  traveler  fell  on  an  icy  sidewalk, 
snow  trampled  by  pedestrians  having  frozen  in 
ridges,  the  city  is  not  liable  unless  such  con- 
dition existed  for  a  longer  period  of  time  than 


on  other  sidewalks  throughout  the  city,  and 
unless  by  reason  of  some  special  surroundings, 
natural  or  artificial,  and  under  such  circum- 
stances and  for  such  length  of  time,  as  to 
charge  the  city  with  negligence  in  failing  to 
remove  it.     (Per  Graves  and  Elder,  JJ.) 

5.  Evidence  ®=36— Jadlelal  notice  of  change  of 
weather. 
The  Supreme  Court  will  take  Jndidal  notice 
that  there  may  be  a  change  in  the  weather 
and  the  condition  of  a  snow-covered  sidewalk 
in  two  days  in  a  Missouri  winter.  (Per  Graves 
and  Elder,  JJ.) 

Woodson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Barry  County; 
Charles  Ii.  Henson,  Judge. 

Action  by  George  R.  Armstrong  against 
the  City_  of  Monett  Defendant's  demurrer 
to  the  evidence  was  sustained,  whereupon 
plaintiff  took  a  nonsuit  with  leave,  and,  his 
motion  to  set  aside  the  same  and  grant  a 
new  trial  being  sustained,  the  city  appeals. 
Reversed  and  remanded,  with  directions. 

John  T.  Burgees  and  T.  D.  Steele,  both  of 
Monett,  and  D.  H.  Kemp,  of  Cassvllle,  for 
appellant 

Owen  &  Davis,  of  Joplln,  for  respondent 

SMAIiL,  C.  I.  Appeal  from  the  circuit 
court  of  Barry  county.  Suit  for  personal 
Injury  occasioned  by  plaintiff  falling  on  the 
sidewalk  In  the  city  of  Monett  on  the  west 
side  of  Fifth  street,  near  the  depot  of  the  St 
T^uis  &  San  Fransdsco  Railroad,  and  break- 
ing his  1^.  Plaintiff  had  been  to  Peirce 
City,  and  hnd  Just  arrived  on  ^the  train  and 
wag  returri;  ig  to  his  home  In  Monett  The 
accident  happened  between  8  and  9  o'clock, 
December  23,  1916.  There  were  no  electric 
street  lights  near  the  point  where  he  fell, 
but  the  lights  from  the  business  houses 
"shlned  some  across  the  street." 

The  charge  of  negligence  In  the  petition 
was: 

"That  prior  to  the  23d  day  of  December, 
1916,  snow  had  fallen  and  had  accumulated  in 
large  quantities  upon  said  sidewalk;  that  said 
sidewalk  was  a  much-traveled  sidewalk,  and  the 
accumulated  snow  thereon  had,  by  reason  of 
thawing  and  by  reason  of  travel  upon  and  over 
said  walk  whUe  said  snow  was  in  a  thawing 
condition,  become  rough  and  uneven,  full  of 
holes  and  ridges,  and  that  said  snow,  after  it 
had  become  rough  and  uneven  as  aforesaid,  had 
frozen  as  bard  as  ice,  and  in  fact  bad  become 
ice;  that  the  roughness  and  unevenncss  of  said 
packed  snow  and  ice  made  it  an  obstruction 
and  caused  said  walk  tc^  be  dangerous  and  un- 
safe for  travel  thereon;  that  defendant  knew 
of  the  falling  of  said  snow  and  the  accumulation 
thereof  on  said  walk,  and  also  knew,  or  could 
have  %Qown  by  the  exercise  of  ordinary  care 
and  caution,  that  said  snow  had  thawed  and 
that  it  had  become,  by  reason  of  the  travel 
thereon,  rough  and  uneven,  and  bad  become 
an  obstruction  on  said  sidewalk  by  reason  of 
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its  uneres  and  rough  condition,  and  that  it  was 
dangerQus  and  vraaafe  for  travel  thereon  by 
reason  thereof;  that  defendant  conid,  by  exer- 
cise of  ordinary  care  and  caution,  have  removed 
said  snow  and  ice  before  the  accident  herein 
complained  of,  but  negligently  and  carelessly 
failed  and  omitted  to  remove  the  same  and  to 
malie  said  wallc  reasonably  safe," 

As  to  the  canae  and  manner  of  the  acci- 
dent, the  plaintiff  testified: 

"I  went  to  Peirce  City  on  the  afternoon  of 
December  24,  1016  [witness  afterwards  said 
December  23d].  I  left  Monett  shortly  after 
6  o'dock  and  retanted  between  8  and  9.  I 
came  on  the  train;  it  stopped  up  near  Fifth 
street.  There  was  quite  a  lot  of  snow  on'  the 
ground  from  the  20th  of  December.  I  re- 
member snow  falling  along  about  the  18th,  19th, 
and  20th  of  December.  I  do  not  know  how 
much  fen,  but  the  sidewalks  were  covered  in 
some  places;  that  snow  continued  to  lie  on  the 
ground.  I  think  it  snowed  about  the  20th  of 
December;  I  Judge  about  five  or  six  inches; 
that  snow  was  still  on  the  ground  on  the  2Stb 
of  December,  After  getting  off  the  train  that 
evening  I  returned  from  Peirce  City,  I  took 
Fifth  street  to  go  uptown,  because  tiie  train 
was  nearly  up  to  Fifth  street.  I  took  the 
west  side.  That  was  on  Christmas  Eve.  The 
sidewalk  was  very  rough  and  uneven  and  slip- 
pery on  account  of  snow  and  ice;  the  snow 
had  been  tramped  into  ridges  on  the  sidewalk 
and  made  it  very  rough  and  uneven. 

"Q.  How  far  had  you  passed  upob  that  side- 
walk walking  upon  it  before  you  fell,  if  you 
did  fall?  .  A.  It  is  between  the  depot  and  the 
bridge  across  Kelley  creel;  it  would  probably 
be  100  feet  from  the  street  line  where  the 
sidewalk  begins. 

"Q.  Now,  explain  to  the  jury  about  your  fall- 
ing there  on  that  snow  and  ice.  A.  Well,  1, 
in  walking  up  the  street  on  my  way  home,  and 
the  sidewalk  was  very  rough  and  uneven,  and 
I  slipped  and  fell  and  broke  my  limb. 

"Q.  The  snow  had  not  been  cleaned  off  that 
walk  when  you  attempted  to  pass  over  it?  A. 
Of  course,  I  do  not  know,  but  I  do  not  think  it 
had.  It  had  every  appearance  of  the  snow 
being  on  there  for  quite  a  while.  I  do  not 
know  how  wide  that  sidewalk  is;  I  judge  that 
it  is  six  or  seven  feet  wide.  The  weather  was 
cold  and  freezing.  I  do  not  think  that  there 
was  any  snow  on  that  day,  but  there  was  snow 
several  days  before  that. 

"Q.  Well,  the  temperature  from  about  the 
20th  of  December  on- up  until  after  Christmas 
was  all  the  time  below  freezing,  wasn't  it? 
A.  I  think  it  was.  I  was  carrying  a  grip  in  my 
band. 

"Q.  Did  you  notice  the  condition  of  the  side- 
walk before  you  fell?  A.  I  didn't  notice  it 
mudi  until  after  I  began  to  slip  where  I  fell. 
I  noticed  that  it  was  rough  and  uneven,  but  it 
seemed  to  be  so  that  I  could  get  over  it. 

"Q.  That  c<»idition  of  the  roughness  of  the 
sidewalk  was  all  over  the  sidewalk,  waflft't  it? 
A.  Seemed  to  be. 

"Q.  Did  you  notice  it  being  very  slick?  Did 
you  contemplate  going  back  and  going  np  the 
other  street?  A.  No;  I  thought  if  I  was  on 
the  other  street  that  I  would  be  better  off 
at  the  time  I  fell. 


"Q.  Abont  the  time  you  noticed  yon  slipped 
and  fell?     A.  Yes.  sir. 

"Q.  About  the  time  yon  noticed  that  it  (was) 
very  slick  and  slippery?  A.  Yes,  sir;  I  noticed 
that.  I  noticed  it  was  in  bad  condition.  Bough 
all  the  way  down,  for  that  matter. 

"Q.  Well,  now,  yon  state  that  you  didn't  pay 
any  attention  to  this  condition  until  yon  fell? 
A.  Why,  not  particularly.  I  wasn't,  of  course, 
I  noticed  that  the  sidewalk  was  rough  and  un- 
even; I  was  expecting  to  fall.  I  wasn't  think- 
ing of  that.  I  judge  the  sidewalk  to  be  abont 
eight  or  ten  feet  itidc;  there  was  nothing  tiie 
matter  with  the  sidewalk  except  this  slick,  U7 
condition. 

"Q.  Well,  this  snowy  and  icy  condition  that 
you  mention  and  speak  about  extended  all  over 
the  town  and  Southwest  Missouri,  didn't  it? 
A.  Yes,  sir;  it  did.  I  fell  on  Saturday  evening. 
I  think  Christmas  eame  on  Sunday;  that  is 
my  recollection.  I  may  be  mistaken  about  it. 
I  fell  on  Saturday  night. 

"Q.  Now,  Mr.  Armstrong,  I  will  ask  you  if 
you  remember  testifying  to  the  following  ques- 
tion that  was  asked  you,  and  if  yon  answered 
it  as  I  read  it  to  you,  in  giving  your  deposition: 
'Question.  When  did  this  snow  fell  (fall)  ?  An- 
swer. I  have  no  recollection  of  that.  Snow 
had  been  falling  oft  and  on  for  several  days. 
Question.  Did  you  think  there  was  as  much  as 
two  inches  f^  that  night?  Answer.  There  was 
two  inches  of  snow  on  the  sidewalk  that  ni^t, 
I  think,  bnt  there  was  ice  on  it.'  Were  these 
questions  asked  yon  and  you  answered  that 
way?  A.  Yes,  sir;  I  answered  them  that  way, 
just  as  I  explained  to  you;  the  snow  was 
tramped  into  an  icy  condition. 

"Q.  I  simply  asked  if  you  gave  these  an- 
swers to  these  questions,  and  you  say  you  did. 
and  that  is  a  fact?    A.  Yes. 

"Q.  Bow  thick  do  you  think  the  ice  was  there 
on  the  sidewalk?  A.  It  might  have  been  two 
inches  through  in  places,  other  places  not  so 
thick.  *  *  *  It  was  icy  and  had  been  for 
several  days.  *  *  *  I  was  injured  on  Sat- 
urday, the  28d  day  of  December,  19I&  It  was 
on  the  Saturday  night  before  Christmas,  which 
would  be  the  2Sd  day  of  December." 

A  certificate  of  the  United  States  oOdal 
of  the  Bureau  of  Fisheries  at  Neosho  was 
Introduced  in  evidence  by  plaintiff,  showing 
that  the  maximum  temperature  at  Neosho 
above  zero  for  several  days  before  December 
23d,  the  date  of  the  accident,  was  as  follows: 

"December  18,  42* ;  December  20,  45°;  De- 
cember 22,  37°;  December  19,  49* ;  December 
21,  16';    December  28,  47°." 

And  also  that  there  was  one-fonrth  of  an 
inch  of  snow  on  December  18th,  and  six 
Inches  on  December  21st,  at  Neosho. 

Mrs.  Minnie  Trent  testified  for  plaintiff: 

That  on  Christmas  Day,  December  25,  1916, 
between  12  and  1  o'dock,  she  and  her  husband 
passed  over  the  sidewalk  where  plaintiff  wss 
injured;  that  it  was  "awfully  rough  and  slick, 
and  after  you  got  over  the  bridge  very  rough 
on  to  the  mailroom.  The  snow  and  ice  was  on 
there,  and  had  been  traveled  over  and  tramped 
until  it  was  awfully  rough  and  icy;  that  was 
the  condition  both  north  and  south  of  tiis 
bridge. 
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"Q.  Ton  U7  you  paned  over  that  sidewalk 
on  Snndar  between  12  and  IT    A.  Yee,  sir. 

"Q.  That  waa  Ghriatmaa  day?    A.  Yea,  air. 

"Q.  Can  you  recall,  Mrs.  Trent,  when  it 
snowed  with  reference  to  that  time?  A.  Just 
on  Sunday  before  I  passed  over  that  bridge 
the  following  Sunday,  It  snowed  that  day; 
then  it  snowed  the  middle  of  the  week,  some 
time,  either  Wednesday  of  (or)  Thursday. 

"Q.  Before  Ohristmaa  Day?  A.  Yea,  sir. 
The  anow  waa  awfoUy  deey;  mnst  have  been 
four  or  five  inches.  It  had  not  been  cleaned  off 
the  walk  when  I  paaced  over  aame  Christmas 
Day.  Fifth  street  is  one  of  the  main  traveled 
streets  going  to  the  depot,  and  the  snow  had 
been  tramped  into  this  rough  and  ragged  con- 
dition. •  •  •  The  sidewalk  was  bad,  had 
been  tramped  on,  and  this  was  true  all  over  the 
sidewalk  and  the  street  from  side  to  side.  *  *  * 

"Q.  You  do  recall  it  was  rieetiiig  some  time 
during  that  night?    A.  Yes,  air." 

Wltnen  alao  testlflcd  tbat  there  was  a 
heavy  mow  on  the  ground  the  Saturday 
night  that  plaintiff  fell,  and  tbat  she  remem- 
bered of  It  sleeting  some  time  during  tbat 
Saturday  night.  On  motion  of  defendant 
city,  tbAt  portion  of  MrR  Trent's  testimony 
stating  the  condition  of  the  walk  on  Christ- 
mas Day,  December  26th,  waa  withdrawn 
from  the  jury. 

The  deposition  ot,  EA.  Trent,  the  hurtwnd 
of  Mrs.  Trent,  was  offered  in  evldenoe  by 
plaintiff.  He  testified:  That  he  was  with 
bis  wife  when  she  passed  over  the  walk  In 
the  earty  part  of  the  afternoon  on  OhrlBtmas 
Day,  December  26,  1916,  and  described  the 
character  and  oonditiou  of  the  weather  and 
walk  snbBtantlally  as  testified  to  by  his 
wlCe.  On-objection  of  defendant,  the  deposi- 
tion waa  excluded  from  evldeDce,  becanae  It 
related  to  the  situation  as  it  existed  Decem- 
ber 25th,  and  not  December  23d. 

This  was  all  of  plaintifTs  evidence.  De- 
fendant offwed  a  demurrer  to  the  evidence, 
which  the  court  gave.  Whereupon  plaintiff 
took  a  nonsuit  with  leave,  and,  his  motion 
to  set  aside  the  nonsuit  and  grant  a  new 
trial  being  sustained  by  the  court,  the  de- 
fendant city  duly  appealed  from  the  action 
of  the  court  in  sustaining  such  motion. 

[1]  II,  We  think  the  court  properly  sus- 
tained the  demurrer  to  plaintiff's  evidence, 
and  that  It  erred  in  setting  aside  the  nonsuit 
and  granting  a  new  trial.  The  evidence 
^ows  tbat  the  snowfall  was  general  on  the 
IStfa  and  20th  or  21st  of  December,  and  that 
there  had  been  freezing  and  thawing  weath- 
er between  those  days  and  the  23d  of  Decem- 
ber, when  the  plaintiff  fell ;  that  that  night, 
at  some  time,  it  bad  sleeted;  that  the  side- 
walks generally  In  the  dty,  as  well  as  the 
sidewalk  in  questitm,  were  covered  with 
snow  and  Ice;  t}iat  rough  places  were  caus- 
ed by  pedestrians  walldng  thereon  when  the 
snow  was  soft,  and  afterwards  freezing. 
The  highest  temperature  after  the  snow  fell 
on  the  20th  or  21st  was  on  the  day  plaintiff 
was  injured,  when  it  was  47°  above  zero, 


which  was  also  the  highest  tempenitiire  aft- 
er  December  18th,  when  the  first  snow  feO, 
except  on  December  19th,  when  the  maxi- 
mum temperature  was  49".  These  tempera- 
ture measurements  were  officially  taken  at 
Neosho,  but  presumably  the  temperatme 
was  practically  the  same  at  Monett.  In  any 
event,  the  plaintiff  Introduced  such  record  on 
that  theory,  and  is  pre<!lnded  from  contend- 
ing that  it  is  not  evldenoe,  whidi,  however, 
he  does  not  cont^d.  There  Is  no  evidence 
that  there  was  any  snow  on  the  ground  at 
the  time  of  the  accident  which  fell  before 
Dec^nber  18th,  and  but  Uttle  on  that  date, 
one-fourth  of  an  inch,  accotdlng  to  the  re- 
port put  In  evidence  by  the  plaintiff.  But 
four  to  six  inches  fell  oa  the  20th  or  2lBt, 
according  to  said  report  and  Mrs.  Trentfs 
testimony,  and  the  Ice  on  the  snow  might 
have  been  two  inches  thick  the  night  of 
plaintiff's  injury,  so  he  testifies.  The  peti- 
tion alleges  tbat  the  snow  had  thawed  and 
then  frozen,  and  that  by  pedestrians  walk- 
ing thereon  when  soft  and  subsequently 
freeeing  the  sidewalk  became  icy,  rongh,  and 
uneven.  So  that  freezing  and  thawing  mnst 
have  taken  place  between  the  20th  and  23d 
of  Decemb»,  and  must,  or  at  least  may, 
have  occurred  on  the  23d,  the  day  plalntUt 
was  Injured,  because,  according  to  the  offi- 
cial register  at  Neosho,  the  thermometer 
reached  47°  above  zero  on  tbat  day,  and  It 
was  the  warmest  day  since  the  20th  or  21st, 
when  the  heavy  snow  fell. 

We  think  this  case  is  mled  by  Vonkey  v. 
City  of  St.  Louis,  219  Mo.  87,  117  S.  W.  788, 
where  the  controlling  facts  were  much  sim- 
ilar. The  covfft  said  (opinion  by  Graves,  J.), 
at  page  41  et  seq.  of  219  Mo.,  page  734  et 
seq.  of  117  8.  W.: 

"That  in  the  center  of  the  sidewalk  was  a 
long  smooth  slippery  place,  and  that  to  the 
side  thereof  it  was  rough,  and  she  took  the 
side  of  the  sidewalk,  because  she  thought  it 
safer.  She  also  says  that  Thursday  was  a  nice 
day  and  the  snow  and  Ice  bad  melted  some,  so 
as  to  make  it  slippery,  and  tbat  in  walking  on 
the  rough  snow  and  ice  on  the  side  of  the  walk 
her  foot  slipped  into  a  hole  of  some  kind  and 
she  fell  onto  this  long  smooth  portion  of  the 
center. 

"From  her  evidence  it  appears  that  there  was 
a  general  snow  which  fell  either  Sunday  nig^t 
or  Monday  night;  that  it  was  cold  the  day 
after  the  snow;  that  the  snow  was  four  or 
five  inches  deep,  or  more;  that  the  day  before 
the  accident  it  rained  so  as  to  melt  the  snow; 
that  the  night  before  the  accident  at  noon  of 
the  next  day  the  snow  and  ice  on  the  sidewulks 
froze  hard;  that  the  roughueBs  in  the  snow 
and  ice  was  occasioned  by  the  footprints  of  the 
travelers  who  had  gone  along  before  this 
freeze;  that  the  frozen  snow  and  ice  at  the 
place  of  accident  was  four  or  five  inches  deep. 

"Two  yoiug  ladies  picked  the  plaintifi  up 
just  after  her  fall,  and  the  roughness  of  the 
snow  and  ice  at  the  point  of  the  acddent  is  by 
them  described  as  being  occasioned  by  the 
footprints  of  travelers  on  the  walk.    •    •    • 
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"U.  Under  the  facts  the  dty  wm  not  liable 
and  for  geveral  reasons: 

"(a)  The  city  is  npt  liable  because  the  injury 
was  occasioned  by  a  sudden  freeze  the  night 
before  the  injury  at  noon  of  the  next  day.  No 
notice  is  brought  home  to  the  city,  and  one-half 
day's  time  ia  not  such  as  would  permit  the  pre- 
sumption of  knowledge  by  the  exercise  of  ordi- 
nary care.  By  the  evidence  it  appears  that 
whilst  there  was  snow  and  slush  on  the  side- 
walk the  day  before  the  accident,  yet  it  was 
safe  for  travel,  and  if  unsafe  at  the  time  of  the 
accident,  it  was  by  reason  of  the  sudden  freeze 
of  the  night  before  and  not  otherwise.  Under 
such  circumstances  the  dty  is  not  liable.  Hyer 
V.  City  of  Janesville,  101  Wis.  loc.  dt.  374; 
Harrington  v.  City  of  Buffalo,  121  N.  X.  147; 
McNally  v.  City  of  Cohoes,  127  N.  Y.  850; 
Kinney  v.  City  of  Troy,  108  N.  T.  567.    •    •    • 

"(b)  The  evidence  shows  a  general  condition 
to  have  existed  in  the  dty.  Three  or  four  days 
prior  there  was  a  general  snow  five  or  six 
inches  deep.  The  day  before  there  was  a  rain, 
rendering  the  sidewalks  sloppy,  and  slushy. 
The  night  before  there  was  a  general  freeze, 
rendering  the  sidewalks  slippery  in  places  and 
sUck  and  uneven  (by  reason  of  frozen  foot- 
prints) in  other  places.  Under  such  conditions 
there  can  be  no  liability  upon  the  part  of  the 
dty.  The  rule  of  liability  is  most  aptly  ex- 
pressed by  Valliant,  J.,  in  Beedy  v.  Brewing 
Ass'n,  161  Mo.  loc.  dt  536:- 

"  'Snow  and  ice  on  sidewalks  have  been  the 
occasion  of  many  injuries  to  persons,  and  the 
lawbooks  are  full  of  instances  where  the  duty 
of  a  munidpality  in  respect  to  snch  conditions 
has  been  discussed.  Bunning  through  all  the 
cases  to  which  our  attention  has  been  called  on 
this  subject,  we  find  the  general  propodtion 
that  ice  or  snow  upon  a  sidewalk  or  in  a  street 
is  not  to  be  dassed  with  dangerous  obstruc- 
tions, such  as  a  dty  is  required  to  remove. 
It  would  be  more  accurate  to  say  that  it  is  a 
dangerous  obstruction,  but  that  it  is  excepted 
from  the  category  of  obstructions  for  which  the 
dty  is  liable  upon  the  ground  of  the  impracti- 
cability of  the  dty's  removing  it  There  are, 
for  example,  in  this  dty  many  hundreds  of 
miles  of  sidewalks,  upon  which  snow  falls  and 
ice  forms  when  the  weather  suits,  and  immedi- 
ately upon  its  fall  the  snow  is  beaten  down  by 
the  feet  of  thousands  walking  over  it.  To 
some  extent  the  sidewalks  and  streets  may 
be  and  are  deared  of  such  obstruction,  but  to 
remove  it  entirely  or  to  a  degree  that  would 
render  it  not  dangerous  is  impracticable,  and 
therefore  not  embraced  in  the  law's  reasonable 
requirements.  There  is  another  reason  for 
making  snow  or  ice  on  the  sidewalks  and  in 
the  streets  an  exception  to  that  dangerous  con- 
dition for  which  a  dty  is  liable,  that  is,  when 
that  condition  exists  generally  it  is  obvious  and 
every  one  is  on  his  guard.  Any  pedestrian  on 
the  sidewalk  or  traveler  in  the  street  is  warned 
by  all  his  surroundings  that  ice  and  snow 
abound  and  consequently  danger  of  slipping  and 
falling  is  to  be  apprehended  at  every  step. 
The  law  is  reasonable  in  this,  as  in  all  things.'  " 

(2, 3]  III.  The  plaintifTs  testtmony  that 
be  tbought  it  was  freezing  weather  all  of 
the  time  from  December  20th  has  no  proba- 
tive force;  what  he  may  have  thought  was 
not  evidence;    Whether  it  was  or  was  not 


freeidng  weather  was  a  fact  8tUK!ei>tIble  of 
definite  proof.  The  o£9dal  weather  report, 
introdnced  by  the  plaintiff,  showed  that  it 
was  above  freezing  two  days  after  the  20tb 
and  2l8t,  on  December  22d,  when  it  was  37*, 
and  the  23d,  when  it  was  47*  above  ten. 
It  was  part  of  plaintiff's  case  to  show  when 
the  freezing  and  thawing  occurred  which 
formed  the  rough  ioe  which  Injured  him, 
and  that  it  occurred  a  sufBdent  length  of 
time  prior  to  the  injury  to  enable  the  de- 
fendant dty  by  the  ezereise  of  ordinary 
care  to  have  discovered  and  removed  it 
This  the  plalntlfTs  evidence  failed  to  show, 
because,  under  the  evidence  offered  by  the 
plaintiff,  such  freezing  and  thawing  and 
trampling  by  pedestrians  may  have  been  on 
the  same  day  plaintiff  was  Injured,  in  which 
case  It  could  not  be  contuided  the  dty  would 
be  liable.  The  plaintiff  must  show  that  his 
Injury  occurred  under  circumstances  In 
whldi  the  dty  would  be  liable,  among  which 
is  the  existence  of  the  defect  complained  of 
for  a  sufficient  length  of  time  before  the  In- 
Jury  to  enable  the  dty  to  remedy  the  defect 

[4]  IV.  We  also  hold  that  If  the  ley  and 
rough  condition  of  the  sidewalk  on  which 
the  plaintiff  fell  extended  over  the  whole  of 
the  dty  generally,  as  the  result  of  a  general 
snowstorm  and  freezing  and  thawing  weath- 
er, and  the  use  of  the  sidewalk  by  pedes- 
trians, then,  under  the  rule  laid  down  in  the 
Vonkey  Case,  supra,  the  dty  Is  not  liable 
to' plaintiff  unless  such  snow  and  ice  were 
present  on  such  sidewalk  for  a  longer  period 
of  time  than  on  such  sidewalks  generally 
throughout  the  city  by  reason  of  some  spe- 
dal  surroundings,  natural  or  artifidnl,  and 
under  such  drcumstances,  and  for  such 
length  of  time,  as  to  charge  the  city  with 
negligence  In  failing  to  remove  it  ^his 
doctrine  has  been  announced  on  the  author- 
ity of  our  dedslon  in  the  Vonkey  Case  and 
Reedy  v.  Brewing  Ass'n,  161  kfo.  523,  81  S. 
W.  899,  53  L.  B.  A.  806,  by  the  Kansas  City 
Court  of  Appeals  (opinion  by  Trimble,  J.). 
In  the  recent  well-considered  case  of  Gist  v. 
City  of  St.  Joseph,  220  S.  W.  722.  We  tWnk 
the  learned  Court  of  Appeals  In  that  case 
correctly  Interpreted  the  decisions  of  this 
Court  and  correctly  announced  the  law  gov- 
erning such  cases.  Therefore,  under  the 
facts  shown  by  plaintiff  in  this  case,  he  was 
not  entitled  to  go  to  the  Jury. 

V.  In  the  case  most  relied  upon  by  appel- 
lant's counsel  (Beno  v.  City  of  St  Joseph, 
169  Mo.  642,  70  S.  W.  123),  the  ley  ridge  In 
the  middle  of  the  sidewalk  where  plaintiff 
fell  had  remained  there  a  month,  and  there 
was  no  evidence  that  there  was  a  general 
storm,  and  that  the  walks  generally  In  the 
city  were  In  the  same  condition  In  conse- 
quence thereof.  In  this  respect  It  Is  dearly 
distinguishable  from  the  Vonkey  Case,  supra. 

[S]  VI.  The  testimony  of  the  witness  Min- 
nie Trent  and  her  husband  as  to  the  condl- 
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tlon  of  the  walk  and  weather  on  Christmas, 
two  days  after  the  accident  happened,  was 
properly  exdnded,'  because  the  court  will 
take  jadidal  notice  that  there  may  be  a 
change  lo  the  weather  and  the  walk  In  two 
days  at  that  time  of  the  year  In  Missouri. 

The  result  Is,  In  our  oplnloa,  the  court  be- 
low committed  no  error  In  snstalnlng  the  de- 
murrer to  plaintiff's  evidence. 

We  therefore  reverse  and  remand  the  case, 
with  directions  to  the  lower  court  to  set 
aside  its  order  sostalning  plalntUTs  motion 
to  set  aside  the  nonsuit  and  for  a  new  trial, 
to  overrule  satd  motion,  and  enter  up  judg- 
m«it  for  the  defendant  in  said  cause.  Be  It 
so  ordered. 

BROWN  and  RAGLAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
SMALIi,  C,  is  adopted  as  the  opinion  of  the 
court 

All  concur,  except  WOODSON,  P.  J.,  who 
dissents. 

JAMES  T.  BLAIR,  J.,  concurs  in  result. 


WEST  V.  BURKE  et  al.    (No.  20870.) 

{Supreme  Court  of  Missouri,  Division  No.  1 
Dec.  80,  1920.    Motion  for  Rehearing  De- 
nied March  5,  1921.) 

i.  ConitKatlonal  law  «s»70( I)  —  LegUlatura 
daterminatlea  as  to  buaftts  of  ImprovemeBt 
eonoluiive. 

The  qnestioD  of  whether  land  would  or 
would  not  be  benefited  by  a  street  improve- 
ment la  a  legislative  and  not  a  judicial  ques- 
tion, and  the  judgment  of  the  Legislature  is 
conclusive  unless  it  be  an  exceptional  case. 

2.  MHBlclpai  eorporations  $=9450(3)  —  Land 
held  a  block  within  charter  provision  as  to 
creation  of  beneDt  district,  notwithstanding 
disparity  In  width 'of  distriots  on  differert 
sides  of  stroot. 

Where  benefit  districts  for  apportionment 
of  cost  of  grading  of  street  extended  bacit  287 
feet  on  one  side  of  the  street  and  315  feet 
on  the  other  side  of  the  street,  there  was  not 
such  gross  disparity  as  to  require  the  court  to 
hold  that  the  parcel  of  land,  the  benefit  dis- 
trict of  which  was  315  feet  wide,  was  not  a 
"block"  with  the  charter  providing  that  ois- 
trict  should  extend  back  to  center  of  "block" 
if  the  land  is  laid  off  in  blocks,  and  otherwise 
should  extend  back  15(1  feet. 

3.  Municipal  eorporations  $=»450(3)  —  Land 
held  block  within  charter  provision  as  to  ore- 
atioB  of  benefit  district,  notwithstanding 
smaller  blocks  In  other  parts  of  olty. 

Where  there  was  no  prescribed  size  of 
blocks,  the  fact  that  blocks  in  certain  parts 
of  the  city  were  much  narrower  than  a  par- 
ticular block  did  not  affect  the  ch^acter  of 
such  particular  block  as  a  "block"  within  char- 
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ter  provision  relating  to  creation  of  benefit  dis- 
trict   for   apportionment   of    cost    of    grading , 
street,  where  other  blocks  in  the  same  portion 
of  the  city  were  of  about  the  same  width. 

4.  Municipal  corporations  <S=>450 (2) —Differ- 
ence between  benefit  district  for  payment  of 
damages  and  district  for  payment  of  work 
of  grading,  no  sffeot  on  tax  bills. 

That  benefit  district  described  in  ordinance 
providing  for  the  assessment  of  damages  in 
favor  of  owners  whose  property  was  damaged 
by  grading  street  did  not  correspond  with 
district  described  in  sabaequent  ordinance  con- 
firming the  street  grading  contract  and  describ- 
ing the  benefit  district  for  apportionment  of 
cost  of  the  work  did  not  render  tax  bill  il- 
legal, where  the  district  as  described  by  the 
subsequent  ordinance  followed  the  charter  pro- 
visions relating  to  the  creation  of  benefit  dis- 
tricts for  grading,  the  two  ordinances  being 
f<fr  separate  and  distinct  purposes,  and  the 
failure  of  the  council  to  follow  the  charter  pro-, 
vision  in  fixing  benefit  district  for  payment  of 
damages  having  no  effect  on  the  creation  of  the 
district  for  apportionment  of  the  cost  of  work. 

5.  Appeal  and  error  «=3528( I)— Ruling  on  mo' 
tlOn  not  Incorporated  in  Mil  of  exceptions  net 
oonsidered. 

Motion  presented  to  the  appellate  court  in 
additional  abstract  purporting  to  have  been  pre- 
served in  a  term  bill  of  exceptions  will  not  be 
considered,  where  there  is  no  record  entry 
showing  such  a  bill  was  filed,  and  where  it  does 
not  appear  that  the  motion  and  ruling  thereon 
were  incorporated  in  the  final  bill. 


6.  Municipal  corporations  «=94D8( I) —Appor- 
tionment of  cost  of  grading  by  method  other 
than  that  prescribed  by  charter  void. 

Any  apportionment  of  the  cost  of  grading 
street  by  a  method  other  than  that  prescribed 
by  the  charter  would  have  been  void. 

7.  Municipal  corporations  (8=9465  — City  may 
prescribe  method  of  apportionment  of  .oost 
of  grading. 

The  city  has  the  right  to  prescribe  by 
charter  any  method  of  apportionment  of  the 
cost  of  grading  a  street  which  it  deems  equita- 
ble, unless  prohibited  by  the  Constitution  or 
some  other  restrictive  and  obligatory  enact- 
ment.   • 

8.  Municipal  corporations  (gs>569— Whether  as- 
sessment of  land  was  confiscatory  bold  for 
Jury, 

That  certain  land  was  assessed  abont  twice 
as  much  as  a  neighboring  piece  of  land  of 
about  the  same  size  does  not  conclusively  show 
confiscation;    the  question  being  for  the  jury. 

9.  Municipal  corporations  «=»455— Owners  not 
entitled  to  notice  of  assessment  of  benefits 
for  oost  of  grading. 

Owners  were  not  entitled  to  notice  of  as- 
sessment of  land  for  cost  of  grading  street, 
notwithstanding  provision  of  charter  providing 
!  for  notice  of  assessment  of  benefits  to  pay  dam- 
I  ages  to  property  from  grading;  such  charter 
i  provision  having  no  application  to  the  assess- 
I  ment  of  benefits  to  pay  cost  of  the  work. 


«=9For  other  cases  see  same  topic  and  KBT-NVMBER  In  sU  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  Goart,  Jackson  Ooun- 
tr;  O.  A.  Lucas,  Judge. 

Action  by  A.  L.  West  against  Mary  Frances 
Burke  and  others.  Judgment  for  defendants, 
and  plalntlff  appeals.  Reversed  and  re- 
manded. 

Clarence  S.  Palmer,  of  Kansas  City,  for 
appellant  ' 

Charles  R.  Pence,  of  Kansas  City,  for  re- 
qmndents. 

JAMBS  T.  BIAIR,  P.  J.  This  Is  an  appeal 
from  a  Judgment  for  defendant  In  a  suit  on  a 
tax  bill  issued  in  part  payment  of  the  cost  of 
the  work  of  grading  Bwlng  avenue  from  Fif 
teenth  to  Seventeenth  street  In  Kansas  City. 

The  answer  contains  (1)  an  admission  of 
ownership  of  the  parcel  of  ground  against 
which  the  tax  bill  was  Issued ;  (2)  a  general 
denial  of  other  allegations;  (3)  averments  of 
facts  said  to  show  such  delay  In  prosecntlng 
this  action  as  to  establLsh  that  It  was  not 
commenced  or  prosecuted  In  good  faith,  and 
that  the  Hen  has  expired;  (4)  a  plea  of  laches 
on  the  same  facts;  (5)  averments  that- the 
assessment  was  void  because  the  parcel  as- 
sessed was  not  In  the  assessment  district; 
and  (6)  that  the  assessment  and  the  tax  bill 
are  invalid  and  In  violation  of  designated 
provisions  of  the  state  and  federal  Consti- 
tutions.   A  reply  was  filed. 

Appellant  ofifored  the  tax  bill.  Respond- 
ents offered  ordinances,  orders,  and  publica- 
tion of  notice,  certain  plats  and  some  oral 
evidence — an  of  which  appear,  so  far  as  nec- 
essary. In  connection  with  the  discussion  of 
questions  to  which  they  are  relevant.  The 
case  was  tried  to  the  court. 

I.  The  trial  court  gave  a  declaration  of 
law  for  respondents,  as  follows: 

"The  court  declares  the  law  to  be  that  it 
must  consider  and  regard  the  evidence  offered 
by  the  defendants  tending  to  prove  that  the 
assessment  against  the  land  of  defendants 
shown  by  the  tax  biU  sued  on  ia  grossly  in  ex- 
cess of  any  special  benefits  resulting  to  said 
land  from  the  grading  for  which  said  tax  bill 
was  issued:  and  that  if  the  court  finds  that 
said  assessment  is  in  excess  of  said  special  ben- 
efits, its  finding  against  defendants  cannot  ex- 
ceed the  amount  of  said  special  benefits." 

II]  Appellant  assigns  this  tor  error.  Re- 
spondents do  not  seem  to  defend  this  declara- 
tion. The  instruction  is  gMieral ;  whereas  the 
question  whether  the  parcel  "would  or  would 
not  be  benefited"  by  the  Improvement  "Is  a 
legislative  and  not  a  judicial  QuesUon,"  and 
the  judgment  of  the  legislative  department  is 
conclusive  unless  It  be  an  exceptional  case. 
Prior  V.  Construction  Co.,  170  Mo.  loc.  clt 
451,  Tl  8.  W.  205;  Meier  v.  St.  Louis,  180  Mo. 
loc.  clt.  408,  70  S.  W.  955;  L.  &  N.  U.  R.  Co. 
V.  Barber  Asphalt  Pav.  Co.,  107  U.  S.  loc.  clt. 
433,  25  Sup.  Ct.  466,  49  L.  Ed.  819;  Wagner 
V.  Baltimore  City,  239  U.  S.  loc.  clt  218, 
36  Hup.  Ct  (Mi,  00  L.  Kd.  230,  et  seq. 


11.  Respondents  contend  there  are  reasons 
requiring  tbe  afflrmance  of  the  Judgment 
whether  or  no  instmction  4  was  ernmeons. 
The  first  of  these.  It  Is  argued,  is  that  the 
land  was  unplatted  land,  and  Icsally  could 
not  be  assessed  as  platted  tend,  as  was  done. 
The  charter  provides  that  property  along  the 
street  or  arenne  graded,  if  "laid  off  In  lots 
or  blocks  •  •  •  from  the  line  or  street, 
armne  or  public  highway,"  shall  be  (diarged 
"back  to  the  center  line  of  tiie  block  or 
blocks,"  but  if  the  property  is  not  "laid  off 
into  lots  or  blocks"  such  prop^ty,  "back  one 
hundred  and  fifty  feet,  sh^l  be  so  charged." 

The  part  of  ESwlng  -  avenue  graded  runs 
between  what  appears  on  the  map  as  "sabdl- 
vision  of  Thomas  J.  Hughes,"  lying  east  of 
the  avenue,  and  West  Manchester  addition, 
lying  on  the  west  of  it.  West  Manchester  ad- 
dition consists,  from  north  to  sooth,  of 
blocks  1,  2,  8,  and  4.  These  blocks  extoid 
westward  from  Ewlng  avome  to  Bennington 
avenue,  an  average  of  570.7  feet.  From  north 
to  soutb  they  are  of  an  average  width  of 
272.50  feet  Each  of  these  blocks  Is  divided 
Into  22  lots,  11  facing  north  and  11  facing 
south.  The  streets  between  are  50  feet  in 
width.  East  of  Ewlng  avenue,  between  Fif- 
teenth and  Seventeenth  streets,  opposite  the 
addition  Jnet  described.  Ilea  the  Bv^ies  snb- 
dlrislon,  consisting  of  two  parcels  marked 
as  block  4  and  block  5;  the  latter  la  that  to 
the  north,  and  is  owned  by  respondents.  It 
extends  630.25  feet  east  along  Fifteenth  sl^e^ 
from  Ewlng  aveane,  and  its  591.28  feet  from 
north  to  south  along  that  wemae.  South  of 
it  Is  a  street  or  road  which  articulates  with 
(he  central  street  of  West  Manchester  addi- 
tion. South  of  this  highway  lies  a  parcel 
approximately  equal  in  size  to  that  of  re- 
pondents.  Winchester  avenue  runs  north  and 
south  along  the  east  side  of  blocks  4  and  5 
of  the  Hughes  subdivision.  Fifteenth  street 
Is  north  of  It,  and  Seventeenth  street  Is  south. 
These  two  last-named  streets  form  the  north 
and  south  boundaries  of  West  Mancliester 
addition  also.  It  will  ai^ear  from  this  that 
there  is  no  great  discrepancy  between  the 
total  area  of  West  Manchester  addition  and 
that  of  the  Hughes  subdivision.  The  benefit 
district,  as  assessed,  extended  from  Fifteenth 
street  on  the  north  to  Seventeenth  street  on 
the  south,  and  from  Ewlng  av«ine  west  one- 
half  the  distance  to  Bennington  avenae,  the 
next  paralld  street  on  the  west,  an  average 
distance  of  287.35  feet,  and  extended  east 
from  Ewlng  avenue  an  average  distance  of 
315.18  feet  The  variations  Implied  In  the 
word  "average"  as  used  here  did  not  exceed 
three  Inches,  and  are  given  no  attention  by 
counsel,  neither  do  they  deserve  any.  The 
blocks  in  the  additions  to  the  north,  to  the 
west,  and  to  the  northeast  of  the  Hughes 
subdivision  are  of  about  the  same  general 
width  or  length,  from  east  to  west,  as  the 
parcels  in  the  Hughes  subdivision  and  tha 
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Modes  )b  W«8t  Manchester  addition.  The 
property  to  the  northeast  Is  evidently  laid 
ont  In  smaller  blocks  becanse  of  the  presence 
near  by  of  two  railroad  lines  which  angle 
past  It  Tb»  addition  to  the. east  conforms 
its  blodcs,  ttom  east  to  west,  with' those  north 
of  it,  and  also  is  honnded  on  the  east  and 
northeast  by  the  railroads.  The  plat  does 
not  include  lots  and  blocks  on  the  sonth  of 
the  Hughes  SBbdlTlslon,  though  a  broken  line 
Indicates  there  may  be  streets  platted  south 
from  Seventeenth  at  a  distance  from  each 
other  of  about  300  feet 

[I]  (a)  It  is  obTtons  from  this  description 
and  from  the  plat  that  there  is  no  gross  dis* 
parity  in  width  between  that  part  ol  the 
I>enefit  district  east  of  Ewing  avenue  and 
that  part  west  of  it  The  difleroice  is  not  at 
all  ciHnpaiaUe  to  that  which  existed  In  Com- 
merce Trust  Oo.  v.  Blakely,  274  Mo.  loc.  dt 
57,  202  S.  W.  402.  As  was  said  in  that  case 
(274  Ho.  loc  dt.  69,  202  S.  W.  loc.  dt  404;: 

"A  liberal  view  must  be  taken  of  inequalities 
reralting  from  Ae  application  of  any  rule  of 
apportionment.  Sxact  equality  is  humanly  im- 
posdble." 

It  was  held  there,  also,  that  when  the  fore- 
going had  been  given  its  proper  weight  "a 
rule  of  apportionment  cannot  be  upbeld  in  a 
particular  case  like  this  Lf  it  results  in  gross 
Inequality  and  arbitrarily  distributes  the 
burden  without  regard  to  'spedal  considera- 
tions applicable  to  the  parcels  taxed.' "  The 
disparity,  merely,  between  the  east  and  west 
parts  of  the  districts,  does  not  bring  this  case 
within  the  influence  of  the  rule  quoted. 

[31  (b)  It  la  argued  that  the  ordinary  block 
in  Kansas  Cit}*  has  an  east  and  west  length 
of  275  to  300  feet,  and  that  this  takes  the 
parcel  Involved  out  of  the  meaning  of  the 
word  "block"  as  used  in  the  charter.  There 
is  no  prescribed  length  and  breadth  of  blocks 
in  Kansas  City.  Doubtless  the'  testimony 
that  in  many  sections  of  the  city,  as  a  rule, 
blocks  were  of  the  width  mentioned  is  true. 
It  appears  not  to  be  true  in  other  sectiona 
That  fact  is  not  so  important,  with  respect 
to  the  question  being  considered,  as  is  the 
length  from  east  to  west  of  blocks  in  the 
vicinage'  of  the  parcel  assessed.  We  are  not 
much  concerned  in  this  case  with  the  width 
of  the  parcels  or  adjacent  Weeks  from  north 
to  south,  nor  with  the  probable  extension  of 
streets  from  east  to  west  The  benefit  dis- 
trict extends  from  Ewing  avenue  to  the  east 
and  to  the  west.  The  blocks  in  the  vicinity, 
except  in  so  far  as  it  may  be  seen  from  the 
plat  the  dimensions  have  been  affected  by  the 
presence  of  two  railroads  on  the  east,  are,  In 
a  majority  of  cases,  of  a  length  from  east  to 
west  not  greatly  different  from  the  east  to 
west  dimension  of  the  parcel  In  question.  If 
it  is  subsequently  divided  in  accordance  with 
what  seems  to  be  the  vldnal  scheme  of  im- 
provement In  the  mind  of  a  majority  of  ad- 
jacent owners  who  have  platted  their  lands, 


the  blocks  wHl  be  of  a  length  from  east  to 
west  fairly  in  accord  therewith  If  they  extend 
across  the  parcel,  and  any  other  sort  of  diyl- 
don  wonid  be  ont  of  accord  with  audi  plan 
or  system.  In  the  Blakdy  Case  it  was  dear 
a  development  in  accord  with  the  plan  em- 
ployed by  the  adjacent  owners  would  call  for 
another  street,  parallel  to  that  being  Imt- 
proved,  tiuough  the  tract  there  invdved.  TlM- 
contrary  is  true  In  this  dase.  There  is  not 
in  this  case,  as  in  the  Blakdy  Case,  a  show- 
ing that  another  x>arBlld  street  is  now  abont 
to  be  opened  under  proceedings  already  com- 
menced.  Farther,  to  open  such  a  street,  from 
sontli  to  north,  throaj^  thlsiwoperty,  woald; 
lead  nowhere  except  through  the  property. 
There  is  no  street  platted  immediately  to  the- 
north  of  Hughes  subdivision  between  Bwlng 
and  Windiester  avenues.  To  open  another' 
street  from  north  to  south  through  the  center 
of  this  pared  would  prevent  its  develot>ment 
In  c<mforDiity  to  the  plan  already  adopted  by 
the  owners  of  the  older  and  more  improved 
and  settled  additian  adjoining  it.  The 
Blakely  Case  is  unlike  this  in  this  req>ect 
also.  We  do  not  think,  in  view  of  neighlmr- 
Ing  oonditionfl;  the  assessment  is-  to  be  cob- 
demned  because  the  average  block  In  many 
other  parts  of  the  city  is  materially  narrower 
from  east  to  west  tbah  the  parcel  in  suit 

(c)  It  is  also  contended  that  the  owqer  in 
making  the  plat  of  the  sntNlivision  did  not 
intend  it  as  a  plat  for  urban  purposes,  and 
that  this  is  material  to  the  question.  The 
purpose  of  the  owner  would  have  relevance 
to  the  contention  that  since  he  had  platted 
Ms  property  into  lots  and  Uocks,  therefore 
he  was  in  ho  podtion  to  deny  it  was  so,  and 
must  take  whatever  consequences  might  fol- 
low. 

Is  it  true  that  where  an  owner  has  includ- 
ed in  a  subdivision  two  parcels  which  he  has 
designated  as  "blocks"  and  which  are  of  a 
width  abont  equal  to  the  other  blodEs  in  the 
platted  territory  of  -v^hich  his  property  comes 
to  form  a  part  and  whidi  when  treated  a« 
blocks,  as  idatted,  are  not  subjected  to  mate- 
rially greater  assessments  than  most  of  the 
devdoped  land  about  him,  he  can  defend  on 
the  ground  that  In  his  designation  of  '1>lo(4ai^ 
he  did  not  meau  "dty  blocks"?  Hie  question 
is  not  so  much  wheh  the  prc^erty  was  platted, 
or  what  the  owner  intended  at  the  time,  as 
it  is  whether  (the  question  of  estoppel  being 
laid  aside)  when  the  taxing  authorities  take- 
the  platter  at  his  word  and  treat  the  parcels 
as  blocks,  the  resulting  assessment  is  grossly 
unequal,  arbitrary,  and  disproportionate.  We 
do  not  think  the  treating  of  blocks  "4"  and 
"5"  as  blocks  within  the  charter  rule  of  it- 
self tends  to  show  such  a  result  has  been 
reached. 

[4]  IIL  Respondents  next  argue  the  Judg; 
ment  is  wrong  because  "the  failure  of  the 
board  of  public  works  to  assess  the  cost  of 
the  work  in  accordance  with  the  ordinance 
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fixing  the  benefit  district  rendered  the  tez 
bin  Illegal  and  void."  By  Ordinance  8374, 
approved  May  24,  1911,  the  work  of  grading 
was  authorized,  and  In  that  ordlnanoe  the 
council  provided  that  the  damages  to  the 
property  affected  should  be  levied  according 
to  the  charter  provision  ■  already  quoted  In 
substance.  The  council  further  prescribed 
tn  that  ordinance  that  the  benefit  district 
on  the  west  side  of  E]wlng  avenue  should  run 
west  to  the  middle  of  the  blocks  In  West 
Manchester  addition,  and  that  on.  the  east 
side  of  Ewing  avenue  the  east  line  of  the 
benefit  district  should  be  drawn  150  feet 
east  of  Ewing  avraiue  and  parallel  thereto. 
On  June  5, 1011,  the  dty  counselor  presented 
this  ordinance  to  the  municipal  court,  and 
the  court  ordered  publication  of  notice  of 
the  passage  and  substance  of  the  ordinance, 
including  the  benefit  district  as  described 
therein,  and  notice  that  June  28,  1911,  wfts 
fixed  as  the  day  for  ascertaining  and  assess* 
Ing  damages  and  benefits.  Publication  was 
made.  August  4,  1911,  the  board  of  public 
works  presented  and  recommended  for  pas- 
sage Ordinance  No.  9643,  which  cMifirmed  a 
contract  for  the  work  let  to  West  on  August 
1,  1911,  and  provided  that  the  cost  of  the 
work  of  grading  should  be  paid  by  special 
assessments  levied  on  land  in  a  benefit  dls< 
trfct  iwhich  Is  described  in  the  language  o( 
the  charter  heretofore  quoted.  No  particular 
land  Is  meatloned.  The  assessmoit  roll  was 
offered,  and  it  showed  that  on  November  10, 
1911,  the  city  assessor  was  directed  to  assess 
the  cost  of  the  work.  The  directions  to  him 
were  couched  in  the  language  of  the  charter, 
and  did  not  purport  to  describe  particular 
parcels  or  lots.  The  assessor,  upon  this  direc- 
tion, made  the  assessment  of  which  respond- 
ents complain. 

It  is  contended  the  council  in  Ordinance 
8374  fixed  the  benefit  district;  that  this  dis- 
trict included  only  the  west  150  feet  of  re- 
spondents' property,  and  that  this  rendered 
invalid  the  subsequent  assessment  under 
Ordinance  9643  of  an  additional  part  of  that 
parcel  not  Included  in  the  150-foot  strip 
described  In  Ordinance  8374.  Ordinance 
8374  and  Ordinance  9643  werjB  passed  for  dif- 
ferent purposes,  and  were  authorized  by  dif- 
ferent charter  provisions.  The  first  was 
passed  pursuant  to  article  7,  In  order  to  au- 
thorize the  grading  and  provide  for  the  as- 
sessment of  damages  in  favor  of  owners 
whose  property  was  damaged  by  the  grad- 
ing, and  also  in  order  to  provide  a  fund  to 
pay  such  damages,  to  assess  benefits  against 
pr<q)erty  liable  thereto.  The  charter  provides 
(section  2,  article  8)  that  in  an  ordinance 
passed  for  this  purpose  "the  ordinance  •  •  • 
shall  also  prescribe  and  determine  the  limits 
within  which  private  pr(»perty  is  deemed 
benefited  by  the  proposed  grading  or  regrad- 
Ing."  Ordinance  8374  prescribed  such  limits 
as  already  stated.    The  proceedings  in  court 


to  assess  damages  were  had  under  this  ordi- 
nance, and  were  brought  to  a  finality  there. 
The  result  does  not  appear  in  this  record. 
Subsequently  the  contract  for  the  work  of 
grading  was  let,  tentatively,  and  was  con- 
firmed by  Ordinance  9643,  whidi  also  pro- 
vided, in  accordance  with  article  8  of  the 
charter,  that  the  cost  of  the  work  of  grading 
should  be  paid  by  special  tax  bills  Issued 
against  property  in  a  benefit  district.  Article 
8  does  not  direct  the  conndl  to  "prescribe  and 
determine  the  limits  of  the  boiefit  district" 
within  which  the  lands  are  to  be  charged  with 
the  cost  of  the  work  of  grading,  as  is  the  case 
under  article  7  with  respect  to  the  district 
required  to  bear  the  assessments  to  pay  dam- 
ages resulting  from  the  grading.  The  charter 
(section  3,  article  8)  specifically  provides  how 
the  cost  of  grading  work  and  the  like  shall  be 
apportioned  and  prescribes  a  formula  (al- 
ready set  out),  to  be  followed  (with  excep- 
tions not  pertinent  here)  in  determining  the 
lands  or  lots  against  which  the  costs  are  to 
be  charged  and  tax  bills  Issued.  The  power 
or  direction  given  the  council  to  fix  the  bene- 
fit district  for  assessing  benefits  to  pay  dam- 
ages in  no  way  affects  or  qualifies  the  charter 
direction  in  article  8  defining  the  lands  wblch 
are  to  bear  the  costs  of  the  work  nnda-  the 
contract  An  error  on  the  part  of  the  council 
in  performing  Its  duty,  had  one  been  made, 
could  neither  add  to  nor  subtract  from  the 
present  question,  which  is  whether  the  costs 
of  the  work  were  assessed  according  to  the 
directions  in  article  8.  Whatever  assessment, 
if  any,  was  made  against  respondents  in  the 
proceedings  under  Ordinance  8374  is  Inde- 
pendent of  the  assessment  In  question  In  this 
case.  The  assessment  for  the  costs  of  grad- 
ing, represented  by  this  tax  bill,  Is  not  open 
to  any  objection  that  the  parcel  was  assessed 
too  much  or  too  little  In  the  c<»demnatIon 
proceeding.  The  notice  required  in  tbose 
proceedings  is  a  notice  of  those  proceedings. 
Paragraph  11  of  section  3  of  article  8  makes 
it  clear  that  the  application  of  the  diarter 
rule  for  the  assessment  of  benefits  for  pay- 
ment of  the  cost  of  the  work  shall  be  applied 
and  worked  out  in  the  particular  case  iade- 
p^dently  of  action  by  the  council.  The 
council  may,  in  its  discretion,  provide  by 
ordinance  that  the  land  shall  be  charged  no 
farther  back  than  the  alley,  and  may,  when 
requested  by  the  board  of  public  works,  de- 
termine in  a  particular  instance  whether  land 
fronting  on  a  street  or  avenue  Is  "laid  ofC  Into 
lots  or  blocks"  within  the  meaning  of  the 
charter  rule  of  apportionment  of  cost  of  work. 
These  exceptions  make  clearer  stiU  the  fact 
that  the  application  of  the  rule,  in  the  first 
place,  is  left  to  the  board  in  a  case  of  such 
an  apportionment  The  charter  formula 
designates  the  benefit  district,  and  merely 
leaves  it  to  the  board  of  public  works,  with 
exceptions  noted,  to  apply  that  formula  to 
the  property  affected,  L  e.,  draw  the  Une  the 
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formnla  descrihea.  If  tbe  board  disregards '  the  resulting  apportionment  Is  In  substantial 
tbe  charter  mie,  that  can  be  set  np  In  defense  1  accord  with  them.  Any  apportionment  of  the 
to  tax  bills  by  those  Injured  thereby.  That,  |  cost  of  work  by  a  method  other  than  that 
however,  does  not  jnstl^  the  conclusion  that   prescribed  by  the  charter  would  have  been 


the  board  should  follow  the  rule  only  if  the 
council  followed  it  in  the  assessment  of  bene- 
fits to  pay  damages,  in  which  assessment  it 
Is  not  provided  in  terms  in  the  charter  that 
the  formula  in  paragraph  11  of  section  3  of 
artide  8  shall  apply. 

15]  IV.  The  motion  to  dismiss  for  want  of 
prosecution  is  brought  here  in  an  additional 
abstract  It  purports  to  have  been  preserved 
in  a  term  bill  of  exceptions,  but  no  record 
entry  shows  such  a  bill  was  filed.  Neither 
does  it  appear  the  motion  and  ruling  thereon 
were  incorporated  in  the  final  bill.  Tlils  Is 
sufficient  to  deprive'  us  of  jrower  to  affirm 
the  Judgment  because  of  the  ruling  on  the 
motion,  even  If  there  were  no  other  reason 
why  that  ruling  could  not  furnish  a  basis  for 
such  a  course. 

V.  It  Is  argued  that  the  application  in  this 
case  of  tbe  charter  rule  of  assessment  of 
benefits  according  to  the  value  of  the  several 
parcels,  considered  without  improvements, 
resulted  in  such  a  gross  inequality  as  to 
render  void  the  tax  bill  In  suit.  The  ques-- 
tion  whether  respondents'  land  would  be 
benefited  was  legislative  In  character  (Prior 
V.  Construction  Co.,  170  Mo.  loc.  cit  451,  71 
S.  W.  206,  and  cases  dted),  and  was  deter- 
mined by  a  competent  agency.  Numerous  de- 
cisions in  this  state .  have  recognized  the 
validity  of  the  method  of  distributing  the 
costs  of  local  ImtirovenLents  according  tp 
the  value  of  the  several  lots  or  tracts  affect- 
ed. Embree  v.  Road  Dist.  257  Mo.  loc.  dt 
615,  166  S.  W.  2S2,  240  U.  S.  242,  36  Sup.  Ct. 
317,  00  U  fid.  624;  Meier  v.  St  Louis,  ISO 
Mo.  loc.  dt  406.  79  S.  W.  955:  Egyptian 
Levee  Co.  v.  Hardin,  27  Mo.  loc.  dt  496,  et 
seq.  72  Am.  Dec.  276;  Barber  Asphalt  Pav. 
Co.  V.  French,  158  Mo.  loc.  dt.  646,  647,  58 
8.  W.  934,  64  L.  R.  A.  402.  In  these  cases 
decisions  of  the  Supreme  Court  of  the  United 
States  are  dted  which  show  the  method  la 
held  valid  by  that  court.  Mattlngly  v.  Dist. 
97  U.  S.  687,  24  L.  Ed.  1098;  Webster  ▼.  Far- 
go, 181  U.  S.  304,  21  Sap.  Ct  623,  46  L.  Ed. 
912 ;  Houck  v.  Drainage  Dlst,  239  U.  8.  254, 
36  Sup.  Ct  68,  60  L.  Ed.  266,  affirming  Id.,  218 
MOl  374,  164  S.  W.  739;  25  K.  C.  L.  {  53.  The 
real  contention,  as  stated  by  respondents,  is 
that— 

"The  apportionment  was  made  by  the  board 
solely  according  to  valuation  and  witfaont  any 
inquiry,  finding,  or  determination  by  them  vf 


void.  Fowler  v.  St  Joseph,  37  Mo.  228;  Col- 
lier's Estate  v.  Supply  Co.,  180  Mo.  loc.  dt 
376,  79  8.  W.  047.  Further,  the  city  has  pow- 
er to  prescribe  t^  charter  any  method  of 
apportionment  whidi  it  deems  equitable,  un- 
less prohibited  by  the  Constitution  or  some 
other  restrictive  and  obligatory  enactment 
Baoman  v.  Boss,  167  U.  S.  548,  17  Sup.  Ct 
966,  42  L.  Ed.  270;  St  Joseph  v.  ODonoc^ue, 
81  Ma  34a 

"It  is  safe  to  say  that  the  doctrine  is  firmly 
established  in  this  state  that  the  Legislature, 
acting  within  its  constitutional  powers,  may  nx 
the  territorial  limits  of  special  taxing  districts, 
and  also  may  fix  tbe  actual  or  maximum  amount 
of  special  assesBmeDta,  which  it  may  place  at 
a  level  rate,  founded  upon  a  unit  of  area  or 
frontage,  or  a  rate  founded  upon  a.  proceeding 
to  ascertain  the  actual  benefit  accruing  to  each 
particular  tract;  or  it  may  delegate  any  or  all 
these  powers  to  an  appropriate  agency  to  be 
chosen  or  created  by  it  [Citing  cases.]  When 
all  this  has  been  done  by  valid  legislation, 
founded  upon  those  prindples  of  *  *  *  ex- 
pedience to  which  we  have  referred,  'the  owner 
of  the  property  in  the  district  cannot  be  heard 
to  contend  in  the  court  that  his  property  was 
not  in  fact  benefited,  or  to  the  amouut  assessed 
in  accordance  with  such  apportionment.'  Meier 
V.  St.  Louis,  180  Mo.  391;  Prior  v.  Construc- 
tion Co.,  170  Mo.  461."  Houek  v.  Drainage 
Dist,  248  Mo  loc.  dt  886,  164  S.  W.  loc  dt 
741. 

In  affirming  the  Judgment  in  this  case  the 
Supreme  Court  of  the  United  States  (2.39  U. 
S.  loc.  dt.  262,  36  Sup.  Ct  loc.  dt  60,  60  L. 
Ed.  266,  said: 

"And  with  respect  to  districts  thus  formed 
*  *  *  the  Legislature  may  itself  fix  the 
basis  of  taxation  or  assessment,  that  is,  it  may 
define  the  apportionment  of  the  burden,  and 
its  action  cannot  be  assailed  under  the  Four- 
teenth Amendment  unless  it  is  palpably  arbi- 
trary and  a  plain  abuse." 

In  the  same  case  it  was  said  that  for  the 
payment  for  local  Improvements  from  which 
special  benefits  "may  be  deemed  to  result," 
special  assessments  may  be  made  and  the 
federal  Constitution  does  not  require — 

"that  for  every  payment  there  must  be  made  an 
equal  benefit.  The  state  in  its  discretion  may 
lay  such  assessments  in  proportion  to  posi- 
tion, frontage,  area,  market  value,  or  to  bene- 
fits estimated  by  commissioners.  *  *  *  And, 
as    we   have   said,    unless   the    exaction   is    a 


the  BP^ial  benefits  resulting  to  the  several  fl?8"°5  '»''°''«'  «""^  *>'  '«"''»°  »'  '^  "Jl^^^'il' 
„o-.JiV«f  i.„j  »>«,„  th^  ;„,»..<..,.„...,«.  TK«„  ,  character  is  a  mere  confiscation  of  particular 
parcels  of  land  from  the  improvement     They    ,__  ,.  „„ ,  ,     „.,„t.i„„^  *i,.f%i,.  .*.♦„ 


simply  followed  tbe  charter  which  requires 
such  apportionment  Our  contention  is  that 
a  local  assessment,  like  that  for  the  grading 
of  a  street,  made  solely  according  to  snch  a 
rule,  is  not  a  valid  assessment" 

[(,  7]  It  is  argued  the  charter  rule  has  no 


property,  it  cannot  be  maintained  that  the  state 
has  exceeded  its  taxing  power." 

[I]  It  Is  not  contended  in  this  case  that  the 
issessment  was  not  made  according  to  valn& 
The  fact  that  the  application  of  the  charter 
rule  results  in  some  irregularities  was  to  be 


such  relation  to  the  beneflts  accruing;   that  i  expected;  but  we  do  iiot  think  the  mere  fact 
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that  the  land  of  respondents  was,  nnder  tbe 
role,  assessed  about  twice  as  much  as  a  neigh- 
boring; parcel  of  about  tbe  same  size  Is  such 
conclnslTe  proof  of  an  abuse  of  the  taxing 
power  as  to  show  confiscation  and  require  au 
a£9rmance  of  the  Judgment  regardless  of  the 
error  first  referred  to.  In  any  erent  the 
«cistenceof  such  an  arbitrary  exaction  would 
be  a  question  of  fact  which  ought  to  be  de- 
termined in  the  trial  court  on  evidence,  and 
ought  not  to  be  found  nnless  the  evidence 
-clearly  brings  It  within  the  rule  of  the  de- 
.dsions  quoted,  and  like  decisions. 

[1]  VI.  It  is  urged  no  jurisdiction  was  ob- 
tained to  charge  resftondents'  land  because, 
It  la  insisted,  the  notice  given  under  section 
6  of  article  7  of  the  Charter  was  not  good. 
This  section  applies  to  the  proceedings  for 
assessment  of  damages  resulting  to  adjacent 
property  from  the  grading  and  the  assessment 
of  benefits  to  pay  such  damages.  This  sec- 
tion has  nothing  to  do  with  the  proceedings 
under  article  8  to  assess  benefits  to  pay  the 
cost  of  the  work  of  grading.  Whatever  rele- 
vancy the  objections  to  the  notice  mentioned 
might  have  to  a  question  of  the  jurisdiction 
of  the  court  to  assess  benefits  to  pay  dam- 
ages, it  has  none  with  respect  to  tbe  validity 
of  the  assessment,  like  that  here,  to  pay  for 
the  cost  of  work.  No  notice  is  required  prior 
to  audi  assessments  by  either  tbe  state  or 
federal  Constitution.  Naylor  v.  Harrlson- 
vlUe,  207  Mo.  loc.  clt.  353,  105  8.  W.  1074; 
Wagner  v.  Baltimore  Glty,  239  U.  8.  219,  36 
Sup.  Ct.  66,  60  L.  Ed.  230.  The  tax  bllU  are 
collectible  by  suit,  and  a  hearing  thus  afford- 
ed. Tlie  judgment  Is  reversed,  and  the  cause 
remanded. 

AU  concur. 


credibility  you  will  givfi  tbe  testimony  of  the 
plaintiff,"  being  a  comment  on  the  plaintiiri 
evidence. 

3.  Appeal  and  error  «=>iOM( I)— Appellate 
court  may  revofM  and  ramaad  for  exeoosive 
damagss. 

Where  plaintiff  in  personal  injury  case 
prodaces  substantial  evidence  as  to  the  meriti 
of  the  controversy,  and  bo  error  baa  been 
committed  during  the  progress  of  the  trial,  a 
verdict  for  a  reasonable  amount  will  be  upheld 
on  appeal,  but,  if  the  verdict  in  the  light  of 
all  the  facts  appears  to  have  resulted  from 
either  partiality  or  prejudice  upon  the  part 
of  the  jnry,  the  Supreme  Court  will,  in  the 
exercise  of  its  inherent  jurisdiction,  reverse 
and  remand  the  Cttooe  (or  new  trial. 

4.  Damages  9=3  132(9)— New  trial  where  Jadg- 
nsnt  for  loss  of  child's  foot  was  $12,500. 

A  verdict  for  $15,000  to  mmor  child  for 
luss  of  a  foot,  reduced  to  $12,500,  held  tbe  re- 
sult of  passion  and  prejudice  against  defend- 
ant railroad,  or  sympathy  for  plaintiff. 

5.  Contlnuanpe  «=>3&— Rsoitals  of  axpaotstf 
tastimoay  of  absent  witnees  to  bo  glvoa  sane 
weight  and  oredit  as  If  witness  were  present. 

Under  Rev.  St.  1909,  |  1960.  defendant  was 
entitled  to  have  the  court  instruct  the  jury 
that  tbe  evidence  of  absent  witnesses,  as  con- 
tained in  and  read  to  the  jury  from  the  affidarlt 
in  support  of  defendant's  application  for  a  con- 
tinuance, should  be  given  the  same  weight  and 
credit  that  would  be  given  if  the  witneas  were 
personally  present  and  testified  to  the  same 
facta. 

6.  Railroads  «=»282(ll)— Brakeman's  anthor- 
Ity  to  eject  trespassers  hold  for  Jury. 

In  action  for  personal  injuries  to  a  boy 
who  claimed  to  have  been  struck  by  a  brake- 
man  and  injured  by  falling  under  freight  train. 
held,  that  there  was  sufficient  evidence' before 
the  jury  to  enable  them  to  determine  whether 
or  not  the  brakeoian  was  antboriaed  while  eet- 
ing  in  the  line  of  bil  doty  to  eject  trespassers 
from  the  train. 

7.  Appeal  and  error  «=»2ie(2)— Ne  eoniplaiat 
of  misleading  instraotlon  In  aboonoe  of  re- 
qneot  for  >  propor  Instmotlon. 

If  a  party  is  afraid  tiiat  the  jury  nay  be 
misled  by  an  instrnctioii,  he  should  submit  to 
tbe  court  an  inatruetion  of  his  own  declara- 
tory of  the  law  from  bis  own  viewpoint,  and, 
failing  to  do  so,  cannot  complain  of  the  one 
given. 

Appeal  from  St  Louis  Circuit  Court; 
Frank  Landwehr,  Judge. 

Actl(m  by  William  Jones,  an  Intent,  1^ 

Frank  J.  Jones,  hia  next  triead,  against  the 

St.   Ix)uis-San  Francisco  Railway  Company. 

instruction  "tnat,  ii  you  beueve  and  lind  from   Judgment  for  plaintiff,   and   defoidant  ap- 

the  evidence  that  plaintiff  has  made  statements  j  peais_    Reversed  and  remanded. 

mis  action  was  commenced  in  the  circuit 
court  of  -the  city  of  St  Iioala,  Mo.,  on  August 
20,  1917.    The  caae  was  tried  on  the  second 


JONES  V.  ST.  LOUIS-«AN  FRANCISCO  BY. 
CO.    (No.  21688.) 

(Supreme  Court  of  Missonri,  Dirision  No.  2. 
March  7,  1921.  MoUon  for  Rehearing  and 
to  Transfer  to  Banc  Denied  March  19,  1921.) 

1.  Railroads  «=3282(ll)— Brakeman's  negli- 
gence toward  trespassing  child  held  for  Jury. 

In  an  action  for  injuries  to  a  minor  who 
claimed  that  the  brakeman  on  a  freight  train 
struck  him  with  a  stick  and  caused  him  to  fall 
under  the  train,  cutting  off  a  foot,  whether  the 
brakeman  struck  plaintiff  and  caused  him  to 
fall  and  suffer  the  injury  held  for  the  jury. 

2.  Trial  (S=> 1 86— Instruction  preporly  refused 
as  being  comment  on  evidence. 

Court  did  not  err  in  refusing  defendant's 
instruction  "that,  if  you  believe  and  find  from 


out  of  court  respecting  tbe  manner  in  which  bisi 
alleged  injuries  were  caused  contrary  to  and 
at  variance  with  his  testimony  as  given  on  the 
witness  stand,  you  may  take  this  fact  into  con- 
sideration   in   determining    what    weight    and 


amended  petition,  which  states,  in  substance, 


dssFor  other  eases  gee  same  topio  and  KBT-NUMBBR  la  all  Key-Numbered  Olawts  and  IndezM 
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ttiat  plaintiff  'wka  a  mlaor  betweoi  12  and  15 
years  of  age;    that  Frank  J.  Jones  was  ap- 
pointed his  next  friend,  qualified  as  sncfi,  and 
prosecutes  this  action  in  that  behalf;    that 
defendant  is  a  railroad  corporation,  and  in 
July,  1917,  operated  a  line  of  railroad  from 
Starland,  In  Perry  county,  Mo.,  to  St  IJouis, 
in  said  state:  that  on  or  about  July  17, 1917, 
at  or  near  Crystal  City,  Mo.,  plaintiff  board- 
ed one  of  defendant's  freight  trains  on  said 
road,  bound   for   St   Louis;    that  while  on 
said  train,  and  while  it  was  in  rapid  motion, 
one  of  defendant's  servants  In  charge  of  said 
train  did  willfully,  intentionally,  wrongfully, 
and  maliciously  threaten  to  strike  i^aintiff, 
and  did  strike  blm,  whereby  he  wa£  caused  to 
tail  from  said  train  while  it  was  In  rapid 
motioa,  and  one  or  more  wheels  of  said  train 
ran  over,  crashed,  lacerated,  tore,  and  bruised 
plaintiff's  left  foot,  so  that  the  front  half 
thereof  had  to  be  and  was  amputated;    that 
plaintiff's  head,  Umbs,  and  body  were  brais- 
ed;   that  his  back  was  lacerated,  torn,  and 
bruised,  and  iriaintiff  sustained  a  great  nerv- 
ous shock ;  "that  said  acts  of  said  servant  in 
charge  of  said  freight  train  were  within  the 
scope  of  his  emidc^ment  and  authority  under 
defendant  and  were  done  while  he  was  un- 
dertaking to  serve  defendant  pursuant  to  bis 
said  employment  and  wbUe  be  was  in  the 


was  on  t(yp  of  the  car  with  a  stick,  and  he 
said,  'What  are  you  doing  there?*  and  he 
hit  me  with  the  stick,  and  I  fell  ofT';  that 
this  man  struck  him  on  the  left  shoulder; 
that  he  did  not  know  what  the  man  hit  him 
with,  but  It  was  about  2  feet  long  and  looked 
like  an  axe  handle;  that  he  hit  plaintiff 
hard,  and  knocked  htm  off  the  train;  that 
plaintiff  fell  on  his  back  on  the  sand;  that 
the  latter  slanted  to  the  track ;  that  plaintiff 
sUiH>ed  under  the  train  and  his  left  foot  was 
cut  off;  that  the  brakeman  of  that  train 
struck  him.  He  farther  testlfiedi  on  cross- 
examinatl<a: 

"Q.  How  did  you  know  that  man  was  a 
brakeman  on  that  train?  A.  I  have  saw  them 
before." 

He  said  the  brakonan  just  hit  him  once; 
that  he  had  ridden  about  100  feet  from  whore 
he  got  on  the  train. 

Plaintlfl  was  then  taken  to  the  office  of 
Dr.  CiMnmerford,  where  his  InjurisB  were 
dressed. 

Edward  Hawver  testified  by  deposition 
that— 

"The  three  of  us  got  on,  we  boarded  the 
train.  I  was  on  a  coal  car  near  the  middle  of 
the  train,  and  the  two  other  boys  got  on  two 
cars  back  of  me.     I  saw  a  brakeman  on  the 


couise  of  his  employment  under  defendant;  I  train,  and  be  told  the  boy  to  get  off;   hollered 
tliat  by  his  injuries  so  sustained  plaintiff  has 
suffered,"  etc.    The  petition  concludes  with 
a   prayer  for  $20,000   actual  damages  and 
1^10,000  punitive  damages. 

The  answer  is  a  general  denial. 

It  appears  from  the  evidence  that  plaintiff, 
Tvho  was  about  14  years  of  age,  and  two  com- 
panions, Edward  and  William  Hawver,  about 
15  and  13  years  of  age,  respectively,  on  July 
17,  1917,  were  In  Crystal  City  aforesaid,  and 
were  desirous  of  returning  to  St  Louis,  Mo., 
where  they  lived ;  that  about  300  or  400  feet 
north  of  defendant's  depot  at  Crystal  City  a 
bridge  was  in  course  of  erection  over  defend- 
ant's track ;  that  about  1  o'clock  on  that  day 
a  north-bound  freight  train  passed  through 
Crystal  City  on  its  way  to  St  Louis ;  that 
plaintiff  and  the  older  Hawvet  boy,  Edward, 
according  to  their  testimony,  got  on  this 
train  from  the  west  side,  while  it  was  in  mo- 
tion; that  the  younger  Hawver  boy  did  not 
get  on  the  train,  but  ran  along  the  side  of 
same.  Plaintiff  testified,  in  substance,  that 
he  and  his  two  companions  were  standing  be- 
side the  trade  about  15  feet  north  of  the 
bridge  when  the  train  came  along;  that  the 
train  was  running  about  16  or  20  miles  an 
hour;  that  Edward  Hawver  got  on  the  side 
of  a  car,  near  the  engine,  and  plaintiff  got 
on  two  cars  behind  him;  that  the  smaller 
boy  did  not  get  on,  but  ran  along  by  the  side 
of  the  train;  that  plaintiff  climbed  on  a  box 
car  by  the  Iron  handholds  until  he  got  within 
about  2  feet  of  the  top  of  same ;  that  be  climb- 
ed about  four  or  five  of  those  steps  before  he 
was  hurt    He  testified  that  "the  brakeman 


and  told  him  to  get  off.  The  train  was  in  mo- 
tion when  this  was  done.  The  freight  train 
was  running  about  15  or  20  miles  an  hour.  I 
first  knew  that  an  accident  had  occurred  when 
my  brother  hollered  for  me." 

On  cross-examination  he  testified.  In  sub- 
stance, that  he  did  not  see  his  brother  get  on 
the  train;  that  thq  latter  had  gone  about 
two  er  three  city  blocks  from  the  bridge  when 
plaintiff  got  off,  and  the  train  was  going  16  or 
20  miles  an  hour  when  he  got  off;  that  the 
brakeman  whmn  he  saw  was  on  top  of  the 
box  car  where  plaintiff  was;  that  plaintiff 
was  on  the  back  end  of  the  box  car ;  that  the 
brakeman  told  plaintiff  to  get  off,  but  did  not 
say  anything  to  witness ;  that  as  soon  as  the 
brakeman  said  "Get  off,"  jdaintiff  hopped  off 
and  fell ;  that  his  brother  was  running  alcmg 
the~side  of  the  train  behind  witness;  that  he 
was  running  at  the  side  of  the  car  Jones  was 
on  all  the  time. 

Wllltam  Hawver  testified,  in  substance, 
that  his  brother  first  boarded  a  car,  and 
plaintiff  got  on  a  car  two  cars  further  back. 
He  testified:  "I  saw  a  brakeman  holler  at 
Jones  boy  and  scared  him  and  he  sort  of  ran 
backwards  and  fell,  and  cut  his  foot  off,  and 
I  hollered  up  to  my  brother  to  get  off  the 
train;"  that  the  train  was  going  15  or  20 
miles  per  hour ;  that  plaintiff  got  on  two  cars 
further  back  than  his  brother;  that  as  wit- 
ness was  going  along  the  side  of  the  freight 
train  he  saw  a  brakeman  hollering  at  Jones 
and  trying  to  scare  him ;  that  he  made  Jones 
unbalance  himself,  and  he  fell  badcwards ; 
that  his  foot  went  right  underneath  the  car, 
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and  bis  foot  was  cnt  off  np  to  the  center  of 
bis  arch;  that  he  saw  the  brakeman  on  top 
of  the  box  car;  that  be  bad  a  club  in  bis 
hand  and  it  looked  like  an  axe  handle;  that 
he  picked  It  up  and  started  to  hit  plaintiff; 
that  he  hollered  at  plaintiff ;  the  latter  over- 
balanced himself  and  went  off ;  that  witness 
did  not  get  on  the  train.  On  cross-examlna' 
tion  witness  testified  that  the  brakeman  was 
on  top  the  car  about  tbe  middle  and  kneeling 
down;  that,  when  tbe  brakeman  hollered, 
witness  saw  him  raise  a  club ;  that  he  beard 
the  brakeman  tell  plaintiff  to  get  down  off 
tbe  car  or  be  would  bit  him  with  the  dub. 
Witness  further  testifled: 

"And  with  that  freight  train  runninff  15  or  20 
miles  an  hour  I  was  keeping  up  leith  that  ear, 
and  ahove  all  the  noise  that  train  vrai  making 
I  could  hear  what  the  brakeman  said  to  Wil- 
Ham  Jones."     (Italics  ours.) 

This  witness  further  testified: 

"Q.  Ton  say  this  brakeman  bad  a  dub  in 
his  band?     A.  Yes,  sir. 

"Q.  He  didn't  hit  William  Jones,  did  he?  A. 
Yes,  sir ;  he  made  a  break  to. 

"Q.  What  did  he  do?  A.  He  held  tbe  club 
up  and  started  to  strike  him. 

"Q.  Well,  did  he  strike  him?    A.  Yes,  sir. 

"Q.  How  long  was  that  club?    A.  Two  foot 

"Q.  About  2  feet?     A.  Yes,  sir. 

"Q.  Haw  far  was  the  brakeman  from  William 
Jones T    A.  YoU  mean  by  feett 

"Q.  Yes.    A.  About  IS  feet. 

"Q.  About  IS  feet  from  him.  The  brakeman 
teas  up  on  top  of  the  box  cart    A.  Yes,  sir. 

"Q.  And  William  Jones  was  down  on  tbe  side 
of  the  coal  car?     A  Yes,  sir. 

"Q.  Did  you  see  William  Jones  get  off?  A. 
He  didn't  get  off;  he  fell  off.' 

"Q.  He  fell  oBf?    A.  Y«i,  sir. 

"Q.  Did  you  see  him  fall?     A.  Yes,  sir. 

"Q.  Where  were  you  when  be  fell?  A.  Down 
by  tile  side  of  the  twz  car. 

"Q.  By  the  side  of  the  same  box  car  you 
had  been  running  along  by?     A.  Yes,  sir. 

"Q.  How  fast  was  that  train  going  when  he 
fell  off?    A.  Kept  the  same  rate  of  speed." 

John  Warmack,  a  witness  for  plaintiff, 
testifled  that  he  worked  about  nine  years  for 
defendant  on  the  line  of  road  running  from 
Starland  to  St.  Louis ;  that  he  started  as  a 
brakeman,  and  got  to  be  a  con&uctor;  that 
on  through  freights,  defendant  had  two 
brakemen,  and  three  brakemen  on  local 
freight  trains;  that  he  knew  what  the  duties 
of  a  brakeman  were  during  above  period,  on 
freight  trains  running  over  said  road.  The 
following  questions  were  then  propounded  to 
said  witness: 

"Q.  What  were  the  duties,  during  those  times, 
in  regard  to  persons,  tnke  first  the  case  of  per- 
sons, including  trespassers,  who  are  not  mem^ 
bers  of  the  train  crew  and  who  are  not  passen- 
gers, and  who  get  on  tbe  freight  cars;  what 
were  the  duties  of  a  brakeman  in  that  eventt 

"Mr.  Stewart:  I  desire  to  object  to  that,  be- 
cause it  is  incompetent,  irrelevant,  and  immate- 
rial and  calls  for  th«  conclusion  of  the  witness." 
(Italics  ours.) 


This  objection  was  oivermled,  and  an  ex- 
ception saved.  Witness  then  answered  that 
the  duties  of  the  brakemen  were  to  keep  tres- 
passers off  tbe  train  and  to  put  them  off  if 
they  got  on.  On  croes-examinatim  this  wit- 
ness testified  that  he  had  been  discharged 
from  service  on  account  of  a  rear-end  colli- 
sion ;  that  he  songht  re-employment,  and  de- 
fendant refused  to  reinstate  him;  that  the 
conductor  is  in  charge  of  the  train. 

E.  D.  Cooper  was  sworn  as  a  witness  for 
plaintiff,  and  testifled,  in  substance,  that  be 
was  a  brakeman  on  defendant's  road  In  Okla- 
homa, and  had  passed  over  tbe  line  from  St 
Louis  to  Starland  on  passenger  trains  a  few 
times.  Witness  was  then  asked  to  state  what 
tbe  duties  of  a  brakeman  were  in  respect  to 
ejecting  persons  from  the  trains  who  had  no 
right  to  ride  thereon.  This  was  objected  to 
for  the  same  reason  heretofore  assigned  as 
to  the  testimony  of  Warmack  on  the  same 
subject  Tbe  objection  was  overruled  and 
an  exertion  duly  saved.  He  also  testifled 
that  he  had  put  persons  off  the  train  while  be 
was  brakeman. 

Dr.  Guy  Simpson  and  plaintiff  testified  in 
respect  to  the  latter's  injuries. 

The  foregoing  covered  substantially  all  of 
plaintiff's  evidence  lb  chief.  At  the  condn- 
sion  of  same  defendant  Interposed  a  demurrer 
to  plalntiCTs  evidence,  whldi  was  overruled, 
and  an  exception  saved. 

Defendant'^  evidence  tends  to  show  that 
plaintiff  was  taken  to  Crystal  City  to  the  of- 
flee  of  Dr.  James  Commerford  for  emergency 
treatment.  Dr.  Commerford  was  surgeon  for 
the  Pittsburg  Plate  Glass  Company  at  above 
point.  The  above  doctor  testified  that  be 
dressed  plaintiCTs  injuries  on  tbe  afternoon 
be  was  hurt ;  that  the  plaintiff  was  consdnus 
and  talked  to  him  about  the  manner  Id  which 
he  received  said  injuries.  Dr.  Commerford 
testifled  in  respect  to  this  subject  as  follows: 

"Q.  What  did  he  teO  yon  abont  tbe  manner 
in  which  be  sustained  bis  injuries?  A.  Told 
me  that  he  and  the  other  boys  boarded  a  freudit 
train  to  ride  to  St  Louis;  that  he  had  gotten 
on  about  two  (ars  ahead  of  the  other  boys,  and,- 
wanting  to  get  back  to  them,  he  hopped  off 
and  fell  under  the  car. 

"Q.  Did  be  tell  yon  that  in  response  to  yoar 
question  as  to  the  manner  in  which  he  sastaiDed 
his  injuries?    A.  Yes,  sir. 

"Q.  Did  he  say  anything  in  that  oonversatiao 
about  the  brakeman  hitting  him  with  a  dob 
and  knocking  him  from  the  train?    A.  No,  sir." 

Witness  said  he  heard  plaintiff  tell  Mr. 
Hughes,  the  station  agent  of  defendant,  tbe 
same  afternoon.  Just  what  plaintiff  had  told 
witness  as  to  how  be  was  injured.  He  testi- 
fled that  he  was  present  when  Defendant's 
Exhibit  1  was  written  by  Mr.  Hughes;  that 
tbe  latter  wrote  it  as  plaintiff  dictated  it; 
that  at  the  time  it  was  written  plaintiff  was 
consdous  and  his  mental  conditiwi  perfectly 
clear. 

On  cross-examination  witness  testifled  tlutt 
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plaintiff  complained  very  little  of  his  Injury, 
but  was  worried  as  to  what  his  father  was 
going  to  do  to  him  when  he  got  him  home. 
Witness  said  he  did  not  allow  the  plaintiffs 
comfianions  to  come  Into  the  room  while  he 
was  dressing  plaintiff's  foot. 

Geo.  0.  Taylor,  superintendent  of  the  Pitts- 
burg Plate  Glass  Company  at  Crystal  City, 
saw  plaintiff  while  he  was  being  carried  to 
Dr.  Commerford*s  for  emergency  treatment 
He  testified,  in  substance,  that  plaintiff  was 
conscious  and  told  hun  how  he  received  his 
injuries;  that  plaintiff  told  him  "he  got  on 
a  car  ahead  of  the  other  boys  and  he  Jumped 
off,  to  get  on  the  same  car  they  were  on,  and 
struck  a  pile  of  sand  and  went  under  the  car 
and  got  hart  The  plaintiff  did  not  say  any- 
thing In  that  conversation  about  a  brakeman 
being  on  that  train."  Witness  was  shown 
and  Idendfled  Defendant's  Exhibit  1,  which 
be  signed  as  a  witness.  He  said,  when 
Hughes  wrote  Exhibit  1,  he  read  it  over  to 
plaintiff,  and  the  latter  signed  it. 

A.  H.  Hughes,  station  agent  of  defendant 
at  Crystal  City,  testifled  that  he  talked  with 
plaintiff  the  same  day  of  the  accident  while 
he  was  at  Dr.  Commerford's  office.  He  told 
Hughes  that  he  was  trying  to  board  a  north- 
bound freight  train  with  his  two  companiwis ; 
that  he  had  gotten  oa  a  coal  car,  two  car 
lengths  ahead  of  where  one  of  his  compan- 
ions got  on,  and  that  he  wanted  to  get  off  and 
get  back  where  the  other  boy  was  and.  In 
doing  so  he  fell  off  the  car  and  got  his  foot 
cut  off ;  that  he  wrote  Exhibit  1  as  plaintiff 
gave  him  the  facta;  that  he  read  It  over  to 
plaintiff  and  the  latter  signed  it 

T.  M.  Rosonan,  fbreman  of  defendant's 
bridge  crew,  who  were  constructing  the 
bridge  mentioned  by  plaintiff,  testified  that 
he  saw  the  freight  train  iiass  the  bridge,  but 
did  not  see  any  of  the  trainmen  on  the  freight 
train  as  it  passed  over  the  bridge;  that  he 
was  present  when  Mr.  Hughes  wrote  Defend- 
ant's Exhibit  1;  that  plaintiff  told  Hughes 
that  he  and  thatwo  Hawver  boys  were  trying 
to  beat  their  way  to  St  Iiouls,  and  the  other 
two  boys  had  gotten  on  a  car  two  or  three 
cars  back  of  the  car  he  was  on,  and  he  Jump- 
ed off  to  get  on  the  same  car,  and  when  he 
did  that  his  foot  went  under  the  wheel. 

T.  P.  Williams,  witness  for  defendant  and 
who  was  working  with  Foreman  Koseman, 
testified  that  he  saw  plaintiff  after  he  was 
hurt,  near  the  bridge;  that  plaintiff  then 
said  to  him: 

"  1  fell  down  and  the  train  ran  over  me.  I 
was  walking  along  the  side  of  the  train  and  I 
fell  down  and  it  ran  over  me.'  •  •  •  He  told 
me  be  was  walking  along  die  side  of  the  train, 
and  it  knocked  him  down  and  got  his  foot 
under  the  train." 

Defendant's  Exhibit  1  reads  as  follows: 

"Orystal  City,  Mo.,  7/VT.  1917. 
'  "My  name  is  William  Jones,  and  my  home  ia 
at  4561  Moffitt  Avenue,  St.  Louis,  Mo.    I  am 
13  years  old  and  was  in  Crystal  City,  Mo.,  on 


July  17th.  I  with  some  friends  wanted  to  go 
back  to  St.  Louis  and  waited  until  some  freight 
train  was  going  to  St  Louis.  I  jumped  on 
side  of  car  of  Ex  1233  and  after  getting  on  car 
I  decided  to  get  off  this  car  and  get  on  another 
one.  On  jumping  off  the  car  I  was  on  I  jmni^ 
ed  in  sand  pile  and  slid  down  under  the  train 
getting  my  foot  injured.  I  knew  that  it  was 
a  violaticm  of  the  railway  company  rules  to 
jump  on  freight  trains  and  took  aU  responsi- 
bility on  myself  when  doing  it 

"[Signed]    Wm.  Jones. 
"Witness:    [Signed]    0,  O.  Taylor." 

The  conductor  of  said  train,  Mr.  J.  B. 
Johnson,  testifled  that  his  train  crew  <hi  the 
day  of  accident  consisted  of  Brakemen  C.  C. 
Holt  and  0.  O.  Roach,  the  engineer,  fireman, 
and  himself,  as  conductor;  that  both  of  the 
above  brakemen  were  In  the  caboose  with 
him  when  the  train  passed  said  bridge ;  that 
none  of  his  crew  were  on  top  of  the  train  as 
It  passed  the  above  bridge;  that  the  con- 
ductor of  a  freight  train  is  in  charge  of  same 
and  the  brakemen  work  under  his  orders. 

C.  C.  Holt  one  of  the  brakemen  on  the 
freight  train  which  Injured  plaintiff,  testified 
that  he  and  the  other  brakeman,  Roach,  were 
In  the  caboose  with  the  conductor,  and  that 
none  of  the  crew  were  on  top  of  said  train 
as  it  passed  the  bridge ;  that  he  did  not  or- 
der plaintiff  to  get  off  the  train  and  did  not 
see  any  one  ket  hurt;  that  the  conductor  is 
in  charge  of  the  train;  that  he  never  saw  a 
brakeman  put  a  man  off  the  train. 

Clare  Roach,  the  other  brakeman  on  the 
train  whld>  injured  plaintiff,  was  absent  from 
th^  jurisdiction  of  the  ccmrt  Defendant  ap- 
plied for  a  continuance,  and  set  out  what  it 
expected  to  prove  by  Clare  Roadi.  To  ob- 
viate a  continuance,  plaintiff's  counsel  admit- 
ted that  said  witness,  if  present  would  tes- 
tify to  the  Cacts  stated  in  said  application  for 
a  continuance.  His  evidence  was  accordingly 
read  to  the  Jury  from  said  am>llcation  for  a 
c<mtinuance  as  the  testimony  of  said  witness. 
Tba  testimony  of  Roach  corroborates  that  of 
the  conductor  and  Brakeman  Holt  and  shows 
that  he  was  not  on  the  top  of  the  train,  nor 
were  any  others  of  the  train  crew  on  top  of 
the  train,  when  It  passed  the  bridge ;  that  he 
did  not  see  plaintiff  on  the  train ;  that  he 
did  not  strike  plaintiff  or  order  him  to  leave 
the  train,  nor  did  he  threaten  to  strike  plain- 
tiff, etc. 

Plaintiff  testifled  in  rebuttal  that  he  did 
not  tell  T.  P.  Williams,  or  any  one  else,  that 
he  walked  along  the  side  of  train,  or  that  It 
struck  him  or  knocked  him  down  and  he  fell 
under  the  wheels ;  that  he  did  not  tell  Dr. 
Commerford  or  Mr.  Taylor,  or  any  one  else 
that  he  got  on  the  train  ahead  of  the  other 
boys;  that  he  did  not  tell  them  or  any  one  else 
that  he  Jumped  off  the  train  In  order  to  get 
back  where  his  companions  were ;  that  he  did 
not  tell  them  be  lit  on  a  sand  pile  and  got 
under  the  train  and  sustained  his  Injuries  in 
that  way;  that  he  Just  guessed  the  train 
was  ruimlng  15  (»  20  miles  per  hour.    He 
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further  testified  that  at  the  time  the  doctor 
dressed  his  wounds  his  foot  was  paining  him 
so  badlM  that  they  could  hardly  keep  him 
there;  that  he  was  screamliig  all  the  time, 
"until  this  hypodermic  was  Injected."  He 
further  said  that  Hughes  did  not  explain 
anything  when  the  statement  was  taken,  and 
that  he  was  forced  to  sign  it 

Such  other  facts  as  may  be  deemed  impor- 
tant, as  well  as  the  Instructions  and  rulings 
of  the  court,  will  be  considered  later. 

The  Jury  returned  a  verdict  for  plaintiff 
as  follows: 

"We,  the  jary  in  the  above  cause,  find  in 
favor  of  the  plaintiff  on  the  issues  herein  joined, 
and  assess  plaintiff's  damages  at  the  sum  of 
$15,000." 

On  April  10,  1919,  the  trial  court  entered 
Judgment  on  the  verdict  aforesaid  for  the  full 
amount  Defendant  in  due  time  filed  its  mo- 
tion for  a  new  trial. 

On  July  14,  1919,  the  court  required  plaln- 
Ufl  to  remit,  on  or  before  July  28,  1919,  $2,- 
SOO  of  said  Judj^ent;  otherwise  a  new  trial 
would  be  granted.  On  said  July  14  counsel 
for  plaintiff  remitted  $2,500  from  the  verdict 
and  Judgment  aforesaid.  Thereupon  a  new 
Judgment  for  $12,500  was  entered,  and  de- 
fendant's motion  for  a  new  trial  overi-uled. 

The  case  was  duly  appealed  by  defendant 
to  this  court 

W.  F.  Evans,  E.  T.  Miller,  and  A.  P.  Stew- 
art, all  of  St  Louis,  for  appellant 

Arthur  Stahl  and  Earl  M.  Pirkey,  both  of 
St  Louis,  for  reiv<ndent 

RAILEY,  O.  (after  stating  the  facts  as 
above).  [1]  1.  It  Is  Insisted  by  appellant  un- 
der its  "Points  and  Authorities,"  that  a  de- 
murrer to  the  evidence  at  the  conclusion  of 
the  whole  case  should  have'  been  sustained. 
In  order  to  pass  upon  this  question  intelli- 
gently, the  evidence  has  heretofore  been  set 
out  very  fully.  Without  entering  Into  an  ct- 
tended  discussion  of  this  subject  we  do  not 
feel  Justified  in  holding,  as  a  matter  of  law, 
that  plaintiff  Is  not  entitled  to  recover. 

[2]  2.  Defendant  assigns  as  error  the  ac- 
tion of  the  trial  court  in  refusing  Its  instruc- 
tion B,  which  reads  as  follows: 

"The  Jury  are  instructed  that,  if  you  believe 
and  find  from  the  evidence  that  the  plaintiff 
has  made  statements  out  of  court  respecting 
the  manner  in  which  his  alleged  injuries  were 
caused,  contrary  to,  and  at  variance  with,  his 
testimony  as  given  on  the  witness  stand,  yon 
may  take  this  fact  into  consideration  in  deter- 
mining what  weight  and  credibility  yon  will  give 
to  the  testimony  of  the  plaintiff." 

This  class  of  Instructions  was  approved  In 
some  of  the  earlier  cases  in  this  court,  like 
that  of  Feary  v.  Bailway  Co.,  162  JTo.  78,  62 
S.  W.  452,  but  we  subsequently  overruled  the 
Feary  Case,  and  others  of  a  like  import,  up- 
on the  theory  that  instructions  like  the  one 
in  controversy  are.  In  legal  effect,  a  comment 


upon  the  plaintiff's  evidence,  and  should  not 
t>e  given.  The  general  lnstructl«i  given  by 
the  court  In  respect  to  the  credibility  of  wit- 
nesses was  sufficient  to  cover  this  question. 
Montgomery  v.  Bailroad,  181  Mo.  477,  79  S. 
W.  930;  Conner  v.  Bailroad,  181  Mo.  398,  81 
S.  W.  145;  Zander  v.  Transit  Co.,  206  Mo. 
445,  103  S.  W.  1006:  Stetzler  v.  Met  Street 
By.  Co.,  210  Mo.  loc.  cit  713,  109  S.  W.  668; 
Huff  v.  By.  Co.  &  St  Joseph,  213  Mo.  495,  111 
S.  W.  114S;  Qulnn  v.  Met  Street  By.  Co., 
21S  Mo.  loc.  cit  556,  118  S.  W.  46;  Norris  v. 
Railroad,  239  Mo.  loc.  dt  719,  144  S.  W.  783; 
Steele  v.  Bailroad,  265  Mo.  97, 175  S.  W.  177: 
State  V.  Finkelstein,  269  Mo.  612,  191  S.  W. 
1002;  State  v.  Goode,  271  Ma  loc  cit  4ld,  195 
S.  W.  1006;  State  v.  GuUey,  272  Mo.  484,  199 
S.  W.  124 ;  State  v.  Woods,  274  Mo.  loc.  dt 
617,  618,  204  S.  W.  21;  State  v.  Kodan.  208 
S.  W.  loc.  dt  46. 

The  foregoing  authorities,  as  well  as  many 
others  which  might  be  dted,  settle  the  law 
in  this  state  in  respect  to  above  matter  ad- 
versely to  appellant's  contention. 

[3, 4]  3.  It  la  insisted  by  «K>ellant  that  the 
verdict  of  the  Jury  In  this  case  for  $15,000  was 
not  only  grossly  excessive,  but  was  the  re- 
sult of  i>asslon  and  pr^udice  against  def»id- 
ant  or  sympathy  for  plaintiff.  It  may  be  con- 
ceded as  a  general  proposition  that  where 
plaintiff  produces  substantial  evid^ice  be- 
fore the  Jury  as  to  the  merits  of  his  contro- 
versy, and  no  error  has  been  committed  dur- 
ing the  progress  of  the  trial  against  appel- 
lant the  verdict  returned  under  aach  cir- 
cumstances for  a  reasmiable  amount  will  be 
upheld  by  this  court  If,  on  the  other  hand, 
the  verdict  returned,  in  the  light  of  all  the 
facts  before  us,  appears  to  have  resnlted 
from  either  partiality  or  prejudice  upon  the 
part  of  the  Jury,  this  court  in  the  exercise  of 
its  Inherent  Jurisdiction,  will  not  hesitate  to 
reverse  and  remand  the  cause  for  a  new  trial. 

On  turning  to  the  record,  we  find  that: 
plaintiff  was  a  lawbreaker  and  trespasser  up- 
on defendant's  train  at  the  time  and  place 
of  acddent  He  was  not  there  by  either  the 
express  or  implied  invitation  of  defendant 

Dr.  James  Commerf<wd,  George  C.  Taylor, 
A.  H.  Hughes,  T.  M.  Boseman,  and  T.  P.  Wil- 
liams, whose  testimony  is  heretofore  set  out. 
w«re  guilty  of  deliberate,  willful  perjury,  in 
testifying  that  plaintiff  told  th«n  <m  the  day 
of  the  acddent  he  got  on  the  train  ahead  of 
his  companions,  dropped  off  to  get  back  with 
them,  and  was  Injured  by  the  train  In  pass- 
ing along  same,  or  the  plaintiff  was  guilty  of 
willful,  audacious  perjury  in  denying  that  he 
made  any  such  statements  to  either  of  said 
parties.  There  can  be  no  middle  ground  in 
respect  to  this  matter.  Again,  J.  B.  Johnson, 
the  conductor  of  said  train,  and  C.  C.  Holt 
a  brakeman  thereon,  were  guilty  of  perjury 
In  testifying  that  the  conductor  and  both 
brakemen  were  In  the  caboose,  and  that  nei- 
ther of  them  was  on  top  of  the  train  when  it 
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passed  Oie  bridge  and  Injured  plaintiff,  or  re- 
spondent was  guilty  <rf  perjury  when  he  tCB- 
tifled  that  defendant's  brakeman  was  on  top 
of  one  of  the  cars  in  said  train,  and  struck 
him  with  a  club,  while  the  train  was  going 
15  to  20  miles  per  hour,  and  knocked  him 
off. 

In  onr  oplnl<»i,  the  evidenoe  was  over- 
whelmingly against  plaintiff  as  to  the  man- 
ner in  whi(di  he  claims  to  have  been  injured, 
yet  the  Jury  seem  to  have  ignored  the  clear 
and  positive  testimony  of  defendant  as  to  the 
merits  of  the  controversy,  and  returned  a  ver- 
dict In  favor  of  plaintiff  for  $2,500  more  than 
the  trial  court  declared  waa  reasmiable  com- 
pensation, and  which  we  consider  would  have 
been  excesdve  to  tbe  extent  of  at  least  95,000, 
if  no  errors  were  committed  during  the  prog- 
ress of  tke  trial.  In  view  of  all  the  facts  and 
circumstances  in  this  case,  we  are  ot  the 
opinion  that  tbe  ends  of  Justice  reqnlTO  that 
tbe  cause  should  be  reversed  and  remanded 
for  a  new  trial.  Ooetz  v.  Ambs,  22  Mo.  172, 
173 ;  Price  et  al.  v.  ESvans  et  al.,  49  Mo.  396, 
387;  Whitsett  v.  Ransom,  79  Mo.  258 ;  Spohn 
V.  Railway  Co.,  87  Mo.  loc.  dt.  84,  85 ;  Gar- 
rett V.  Greenwell,  92  Mo.  loc.  cit.  125,  4  S.  W. 
441;  State  v.  Primm,  98  Mo.  loc  cit  372, 
373,  11  S.  W.  782 ;  Adams  v.  B:y.  Co.,  100  Mo. 
loc.  Cit  569, 12  S.  W.  637, 18  S.  W.  508;  State 
v.  Prendible.  166  Mo.  loc.  dt  353,  66  S.  W. 
559;  Weltmer  v.  Bishop,  171  Mo.  loc.  cit  116« 
117,  71  S.  W.  167,  M  L.  It  A.  584;  Glbney  v. 
Transit  Co.,  204  Ma  loc.  cit  723,  103  8.  W. 
43:  Partello  v.  Railroad,  217  Mo.  loc.  oit 
661,  117  S.  W.  1138;  Harper  v.  RaUroad,  186 
Mo.  App.  296,  172  S.  W.  55 ;  Spiro  v.  Transit 
Co..  102  Mo.  App.  loe.  dt  269-265,  76  S.  W. 
684. 

We  deem  it  unnecessary  to  quote  from  tbe 
foregoing  authorities,  but  it  may  be  said  in 
passing  that  they  fully  sustain  the  condu- 
sions  heretofore  announced. 

{5]  4.  Appellant  assigns  as  error  tbe  action 
of  the  trial  court  in  refusing  to  give  to  the 
Jury  its  Instruction  marked  C,  which  reads 
as  follows: 

"The  coart  instructs  tbe  jury .  that  Uia  evi- 
dence of  the  absent  witneas,  Clare  Roach,  as 
contained  in  and  read  to  you  from  the  affidavit 
in  support  of  defendant's  application  for  a 
continuaace,  is  entitled  to  and  should  be  given 
the  same  weight  and  credit  that  you  would  give 
it  if  said  witness  were  personally  present  and 
testified  to  the  same  facts  before  you." 

Section  1960,  R.  S-  1909;  Eisner  v.  Sup. 
li.,  K.  *  U  o(  Honor,  98  Mo.  640,  11  S.  W. 
991. 

Section  1960,  sujpra,  in  referring  to  appli- 
cations for  a  continuance,  among  .other 
things,  pKuvides  that — 

If  "the  court  shsU  tuA  the  afldavlt  anBdent 
the  csnsc  ilhall  be  contiButd,  unless  the  wpo- 
site  party  will  aflmit  that  the  witDess,  if  pres- 
ent would  swear  to  the  facta  set  out  in  said 
affidavit,  in  wMofc  Mtut  Hm  oosm  tkaU  not  he 
eontinmid,  %vt  iko  yarfy  moving  ihtr«for ,  ih*U 
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read  a»  M«  evidenoe  of  tuo\  v>itn»u  M«  faeU 
M  itaUd  in  tuoh  affldatnt,  and  the  opposite 
party  may  disprove  the  facta  disdosed,  or 
prove  any  contradictory  statements  made  by 
such  absent  witness  in  relation  to  the  matter, 
in  issue  and  on  trial"    (Italics  ours.) 

We  confess  our  inability  to  understand  up- 
on wliat  theory  of  law  the  trial  court  refused 
to  give  said  tostruction  C.  It  is  dearly  with- 
in the  purview  of  above  section  of  the  stat- 
ute, and  in  Eisner  v.  Sup.  L.,  K.  ft  L.  of  Hon- 
or, 98  Mo.  640,  11  B.  W.  991,  was  held  to 
properly  state  the  law.  This  was  an  impor- 
tant matter  from  defendant's  viewpoint,  as 
the  conductor,  Johnson,  and  Holt,  the  brake- 
man,  were  itresent  at  the  trial,  and  testified 
in  person.  Roach  was  not  present,  nor  was 
bis  deposition  taken  in  the  case.  The  de- 
fendant was  entitled  to  have  the  Jury  inform- 
ed, under  section  1960,  supra,  that  the  testi- 
m<my  of  Roach,  as  read,  was  to  be  consid- 
ered as  though  he  were  present  and  testlfled 
to  the  fiacts  stated  in  Oie  affidavit  The  re- 
fusal of  said  instruction  cut  off  the  legal 
right'  of  defendant's  counsel  to  argue  before 
the  Jury  the  view  they  should  take  of  Roach's 
testitnony.  Instruction  O  properly  declared 
the  law,  and  should  have  been  given.  The 
refusal  of  the  court  to  give  same  constitnted 
reversible  error. 

[I]  5.  There  was  sufficient  evidence  before 
the  Jury  to  enable  the  latter  to  determine 
wbeUier  or  not  the  brakemen  on  defendant's 
train  at  time  and  place  of  acddent  were  au- 
thorised, while  acting  in  the  line  of  their  du- 
ty, to  sjact  treqwssers  from  appellant's 
f^dgbt  trains.  Farber  v.  Railway  Co.,  189 
Mo.  loa  cit  281,  286,  40  8.  W.  932;  Whlte- 
aker  v.  Railroad,  202  Mo.  loc.  dt  45§,  459, 
160  8.  W.  1008;  Gordner  v.  St  Louis  Screw 
Co.,  201  Mo.  App.  349,  210  8.  W.  930;  Mar- 
cmn  V.  Railroad,  189  Mo.  App.  217,  122  S.  W. 
1148;  Curtis  v.  Ry.  Co.,  99  Mo.  App.  602,  78 
S.  W.  1103. 

6.  It  is  insisted  by  appellant  that  plaln- 
tllTs  instruction  numbered  1  is'  erroneous.  It 
is  not  Inconsistent  with  instruction  6,  givoi 
at  the  Instance  of  defendant  The  two  in- 
structions, taken  together,  fairly  presented 
the  law  to  the  Jury  In  reject  to  the  duties  of 
brakemen  on ,  defendant's  train  under  such 
drcumstances  as  were  detailed  la  evidence. 

[7]  7.  Respondent's  instruction  niunbered 
7,  on  tbe  measure  of  damages,  is  assailed  by 
appellant  as  not  properly  dedailng  the  law. 
Upon  a  careful  consideration  of  same,  we  are 
of  the  opinion  that  said  instructiou  Is  not 
obnoxious  to  the  criticism  leveled  against  It 
by  counsel  for  defendant  If  counsel  were 
fearful  that  the  Jury  might  in  some  way  be 
misled  by  said  Instmctlon  as  given,  they 
should  have  sulHnitted  to  the  court  an  in- 
struction of  their  own  dedaratory  of  the  law 
from  their  own  viewpoint.  Having  failed  to 
do  so,  they  are  in  no  position  to  complain  of 
tbe  4»ia  given.    Morton  v.  &  X.  *  X.  C9>.  217 
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6.  W.  loc.  dt  836;  Powell  v.  Railroad,  265 
Mo.  loc.  cit.  456,  164  S.  W.  628;  Mlnter  v. 
Bradstreet  Co.,  1T4  Mo.  loc.  clt.  491,  73  3.  W. 
668 ;  Browning  v.  Hallway  Co.,  124  Mo.  loc. 
dt  71,  72,  27  S.  W.  644. 

8.  Some  other  questions  hare  been  argued 
in  the  respective  briefs  of  counsel,  but,  as 
they  may  not  appear  upon  a  retrial  of  the 
cause,  we  hare  not  -deemed  it  necessary  to 
consider  same. 

On  account  of  the  errors  heretofore  point- 
ed out  the  cause  Is  reversed,  and  remanded 
for  a  new  trial. 

WHITE  and  MOZLEY,  CO.,  concur. 

FEB  GUBIAM.  The  foregoing  opinion  of 
BAILEY,  C.,  is  hereby  adopted  as  the  opin- 
ion of  the  court    All  concur. 


STATE  V.  DOUGHERTY.      (No.  22576.) 

(Supreme  Court  of  Missouri,  Diylsion  No.  2. 

Mardi  7,  1921.     Behearing  Denied 

March  19, 1921.) 

1.  Criminal  taw  <8=»n34(2)— AdmlssibUlty  of 
statements  by  deceased  determined  on  appeal 
by  circumstances  under  which  offered  and 
manner  In  wbidi  made. 

In  determining  on  appeal  whether  an  ol>- 
jection  to  a  statement  by  deceased  immediate- 
ly preceding  his  dying  declaration  that  he  had 
said  to  his  assailants  it  was  a  shame  to  shoot  a 
man  in  that  way  is  worthy  of  consideration,  the 
circumstances  under  which  it  was  offered  in  evi- 
dence, and  the  manner  in  which  it  was  made 
are  to  be  taken  into  consideration. 

2.  Criminal  taw  «=3l  137(5)— Defendant  oaanot 
complain  of  error  In  admissloa  of  evidence 
where  oemmitted  at  his  Instance. 

Error,  if  any,  in  admitting  evidence  cannot 
be  complained  of  by  defendant  where  it  was 
committed  at  his  instance,  in  view  of  Bev.  St 
1919.  i  3908. 

3.  Criminal  law  ^s>366  (4)— Statements  by  do- 
ceased  as  to  what  he  said  to  his  assailants 
held  admissible  as  res  gestx. 

In  a  progecution  for  murder,  where  deceas- 
ed immediately  before  bis  dying  declaration 
said  that  he  had  stated  to  his  assailants  that 
it  was  a  shame  to  shoot  a  man  that  way,  the 
statement  was  admissible  as  part  of  the'  res 
gestR. 

4.  Criminal  law  €=>366(l)— Rule  as  to  admis- 
sibility of  statements  by  deceased  stated. 

The  general  rule  in  regard  to  declarations 
by  deceased  before  his  death  is  that  if  it  is 
shown  that  the  declaration  was  made  nnder 
such  circumstances  as  to  raise  a  reasonable 
presumption  that  the  utterance  was  spontane- 
ous and  was  created  by  or  spriuig  out  of  the 
transaction  itself,  and  was  made  contemporane- 
ously with  the  act  or  so  soon  thereafter  as 
to  exclude  the  presumption  of  premeditation, 
it  is  admissible. 


5.  Criminal  law  «=>!  1 69 (I)— Statement  by  d»-  ' 
ceased   prior  to  dyinji  declaration   held   sot 
prejudicial. 

In  a  prosecution  for  murder,  a  statement 
by  deceased  immediately  before  his  dying  dec- 
laration that  he  had  said  to  his  assailants  that 
it  was  a  shame  to  shoot  a  man  in  that  way  held 
not  prejudicial  to  defendant;  it  not  designstiDg 
him  as  one  of  the  assailants. 

6.  Criminal  law  €=>  1 064  (7)— Objections  to  In- 
structions must  contain  something  more  sp»- 
oiflo  than  a  general  referMico  to  the  erran 
assigned. 

In  objecting  to  instructions  in  a  murder 
case,  somethin((  more  specific  than  a  general 
reference  to  the  errors  asaigned  is  neoessaiy 
in  view  of  Bev.  St.  1919,  f  4079,  providing  that 
a  motion  for  new  trial  most  set  forth  the 
grounds  or  causes  therefor. 

7.  Homielde  «s>305— Instrvctlon  to  acquit  an- 
iess  facta  found  as  stated  therein  held  sa«- 
olent  withottt  oonverso  Instraetloa. 

In  a  prosecution  for  mnrder,  based  on  con- 
spiracy, an  instruction  stating  the  facta  neces- 
sary to  establish  a  conspiracy,  closing  with  the 
statement  "that,  unless  the  jury  find  the  facts 
to  be  as  stated,  they  should  acquit"  held  suffi- 
cient without  a  converse  instruction  based  on 
defendant's  denial  of  his  connection  with  the 
conspiracy. 

Appeal  frwn  St  Lotils  Circuit  Court;  Boi- 
Jamin  J.  Kloie,  Judge. 

J<diii  T.  Dougherty  was  convicted  of  mur- 
der In  the  first  degree,  and  be  appeals.  Af- 
firmed. 

Tliomas  B.  Harvey,  ot  St  lonis,  for  ap- 
pellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  H. 
P.  Bagland,  Asst  Atty.  Gen.,  for  the  Statb 

WALKER,  J.  Defendant  was  indicted  by 
the  grand  jury  of  the  dty  of  St  Louis,  to- 
gether with  three  others,  for  murder  in  the 
&iist  degree  in  having  shot  and  killed  Henry 
Becker.  A  severance  was  granted,  and  de- 
fendant was  tried,  convicted,  and  sentenced 
to  life  impris<mment  In  the  penltenttaiy. 
IVom  this  judgment  he  appeals. 

Henry  Becker  was  returning  to  his  liorae 
on  the  corner  of  Oompton  and  Bnssell  ave- 
nues in  the  dty  of  St  Louis  at  a  little  before 
9  o'dock  oa  the  night  of  April  14,  1919.  He 
had  alighted  from  bis  automobile  om>osite 
his  residence,  the  chaufteor  bad  left  and 
Becker  was  about  to  st^  upon  the  walk 
leading  from  the  street  to  the  bouse,  when 
be  was  shot  and  robbed  of  about  91.300  he 
had  on  bis  i>erson.  His  wife,  who  was  ill 
and  confined  to  her  bed,  heard  a  sboffilng,  as 
of  feet,  on  the  walk,  the  report  of  a  gnn,  and 
an  exclamation,  "They  have  shot  me."  She 
recognized  ber  husband's  voice  and  asked  ber 
mother  to  go  and  bring  him  in.  The  moths' 
and  the  immediate  neighbors,  who  had  also 
heard  the  shot,  found  Be<^er  with  Ills  feet  ly- 
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lug  In  tbe  gutter  and  bis  head  In  tbe  street  in  i  The  jury  believed  this  atatement,  and  not 


front  of  his  home.  Upon  thefr  approach  he 
exclaimed,  "I'm  shot!  I'm  shot!"  He  was 
carried  Into  his  home,  and  a  doctor  near  at 
hand  '^as  summoned.  He  found  Becker  in 
a  precarious  condition.  He  was  panting  for 
breath,  his  pulse  was  wealc,  irregtilar,  and 
rapid.  Indicative  of  an  internal  hembrrhage. 
Ail  examination  disclosed  a  gunshot  wound 
In  his  abdomen.  To  those  present  he  snld: 
"This  Is  a  shame,  to  shoot  a  man  like  this. 
I  asked  them  not  to  shoot  me  and  gave  them 
everything  I  had,  and  still  they  shot  me." 
To  his  mother-in-law  who  was  standing  near, 
he  said:  "Grandma,  It's  all  over  with  me;  I'm 
a  goner."  This  he  repeated  several  times, 
adding:  "It's  a  shame  to  shoot  a  man  like 
this."  Soon  after  he  made  these  statements 
he  was  taken  to  a  hospital,  operated  on, 
and  died  six  boors  after  being  shot. 

Tbe    defendant  made  a  statement  to  the 
police  after  his  arrest    The  voluntary  mak- 
ing of  this  statement  and  the  correctness  of 
its  subject-matter  as  made  by  the  defendant 
are   attested  by  several  persons.     The  de- 
fendant on  the  witness  stand  denied  much  of 
It.    The  material  portions  of  same  are  that 
he  and   the  other  defendants  agreed  on  the 
day  of  the  commission  of  the  crime  to  '"h*ld 
up"  Becker,  and  that  they  went  to  the  neigh- 
t>orbood  of  Us  residence  to  await  his  retnm 
to  accomplish  their  purpose;    that  he  and 
the   others  were  standing  on   the  opposite 
side  of  the  street  from  Becker's  residence 
when    they  saw  his  automobile  approach; 
that  two  of  the  party  crossed  over  the  street 
to  a  point  where  tbe  automobile  would  stop 
to  enable  Becker  to  alight,  while  he  and 
one  of  the  others  remained  on  the  opposite 
side  of  the  street;    that  when  two  of  his 
companions  crossed  the  street  defendant  ran, 
and  when  about  a  block  distant  he  heard  a 
shot   fired ;    that  be  mounted  a  street  car 
going  east  at  Oompton  and  Park  avenues 
and    got    off   at    Eighteenth    and    Compton, 
where  he  found  two  of  the  other  defendants; 
that  upon  his  arrival  they  "spilt  up''  the 
money,  and  he  got  $240  for  his  share;   that 
Kahmann,  one  of  the  defendants,  said  "they 
got  $1,300  from  Becker,  and  that  he  (Kah- 
mann) shot  him  because  he  hollered" ;    that 
they  then  went  to  a  saloon  in  tbe  neighbor- 
hood    and     had  several    drhiks,    bummed 
around  a  whUe,  and  then  went  to  defend- 
ant's   mother's   home,   where    they   had   a 
drinking  and  dancing  party,  which  continu- 
ed until  6  o^cIock  the  next  morning;  that  as 
defendant  ran  away  from  the  scene  of  tbe 
crime  he  threw  bis  gun  on  a  lawn  about  a 
block  west  of  Becker's  house:    that  he  left 
some  of  the  money  he  bad  gotten  with  his 
mother  and  $180  of  It  at  Stevens'  saloon; 
that  he  and  tbe  other  defendants   talked 
about  holding  up'  Becker  about  a  week  be- 
fore the  occurrence,  but  that  he  had  said 
he  did  not  want  anything  to  do  with  It. 


defendant's  subsequent  denial  of  same.  The 
truth  of  his  statements  In  regard  to  the  mon* 
ey  left  with  his  mother  and  the  saloon  keep- 
er was  attested  by  them,  and  the  money 
was  turned  over  to  the  police.  The  pistol 
was  found  where  he  said  he  had  thrown  it 
The  record  discloses  other  Incriminatory 
facts  and  circumstances  which  need  not  be 
repeated,  enough  having  been  shown  to  dem- 
onstrate defendant's  presence  and  participa- 
tion in  the  crime.  No  question  is  raised  as 
to  the  qnantum  or  probative  force  of  the 
testimony.    The  defense  la  purely  technical. 

H,l]  I.  Statement*  of  Deceaaed. — Error 
is  assigned  In  the  admission  in  evidence  of 
a  statement  of  the  deceased  Immediately  pre- 
ceding his  dying  declaratlcm  that  be'  had 
said  to  his  assailants  "It  was  a  shame  to 
shoot'  a  man  In  that  way."  In  determining 
whether  an  objection  to  a  statement  of  this 
character  is  tenable,  and  hence  worthy  of 
consideration,  tbe  drcnmstances  under  which 
it  was  offered  In  evidence  and  the  manner 
In  which  It  was  made  are  to  be  taken  into 
consideration.  As  to  tbe  former,  we  find, 
without  incumbering'  this  opinion  with  a  re- 
script of  the  testimony,  that  the  statement 
was  brought  out  at  the  suggestion  of  counsel 
for  the  defendant.  The  error,  therefore,  if 
any,  was  committed  at  the  instance  of  de- 
fendant, and  he  should  not  be  heard  to  com- 
plain. Section  5115,  R.  8.  1009,  now  section 
3908,  R.  S.  1919;  State  v.  Palmer,  161  Mo. 
loa  clt  174,  61  S.  W.  651 ;  State  v.  Hnmey, 
168  Mo.  loc.  dt  169,  67  S.  W.  620,  57  L.  R. 
A.  846;  State  v.  Grubb,  201  Mo.  loc.  clt  600, 
99  S.  W.  1083 ;  State  v.  Colvin,  226  Mo.  446, 
126  S.  W.  448;  State  v.  Hutchison.  186  S. 
W.  1000. 

[3,  4]  However,  the  circumstances  under 
which  the  statement  was  originally  made 
furnish  a  more  substantial  reason  for  the 
overruling  ot  defendant's^utentlon  in  that 
it  was  shown  to  have  been  made  at  the  time 
of  the  killing,  and  necessarily  formed  a 
part  of  the  facts  and  circumstances  attend- 
ing tbe  crime ;  In  other  words,  It  was  so  in- 
dlssolubly  connected  with  the  act  itself  as 
to  form  a  part  of  the  res  gestae.  The  general 
rule  in  regard  to  a  declaration  of  the  char- 
acter here  in  question  is  that,  if  it  Is  shown 
that  it  was  made  under  such  circumstances 
as  to  raise  a  reasonable  presumption  that 
the  Qtterance  was  spontaneous  and  was  cre- 
ated by  or  sprang  out  of  the  transaction  It- 
self and  was  made  contemporaneously  with 
the  act  or  so  soon  thereafter  as  to  exclude 
the  presumption  that  It  was  'the  result  of 
premeditation,  then  It  should  not  be  classi- 
fied as  a  mere  narrative  of  a  past  occurrence, 
but  as  a  part  of  the  res  gestae,  whether  for 
or  against  the  declarant,  and  hence  not  sub- 
ject to  the  general  rule  excluding  hearsay 
testimony.  State  v.  Lockett,  168  Mo  480, 
68  S.  W.  563;    State  T.  Brown,  188  Mo.  loa 
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at  4B1,  87  S.  W.  519;  State  ▼.  EeUdier,  201 
Mo.  614,  100  a  W.  470;  State  t.  Beeves, 
105  S.  W.  loc.  (At  1030,  and  cased. 

[6]  Finally,  the  remark  Is  not  of  sacb  a 
nature  when  admitted  in  evldienoe  as  to 
prejudice  the  defendant  It  did  not  desig- 
nate him  as  one  of  the  assailants,  and  Its 
only  probatlTe  effect  was  to  show  that  the 
wound  Inflicted  was  In  the  commission  of  an 
assault  The  trial  court,  therefore,  did  not 
err  In  the  admission  of  testimony  In  regard 
thereto. 

[•]  II.  Obfeotiong  to  Inttmotiont.  —  The 
Instructions  to  which  the  defendant  objects, 
other  than  that  in  regard  to  a  conspiracy, 
have  not  been  so  preserved  as  to  oitltle 
them  to  a  review.  We  have  frequently  ruled 
upon'  the  manner  of  obJectlODS  herein  made 
and  have  held  that  something  more  qpeciflc 
than  a  general  reference  to  the  errors  as- 
signed is  neoessary.  It  may  be  ccnoeded  that 
the  rule  of  law  Invoked  by  counsel  for  de- 
fendant is  applicable  to  the  review  of  instruo> 
tlons  in  dvll  cases,  but  it  does  not  follow, 
in  the  face  of  an  express  siatute  to  the 
contrary,  that  it  is  ap(dlcable  to  crindnal 
cases.  Section  6285,  B.'S.  1909,  now  section 
4079,  B.  S.  1919,  provides  that— 

"The  motion  for  a  new  trial  •  *  •  must 
set  forth  the  grounds  and  causes  therefor." 

In  construing  this  section  we  have  uni- 
formly held  that  the  instructions  complained 
of  should  be  so  designated,  either  literally, 
numerically,  or  by  reference  to  their  subject- 
matter,  as  to  enable  the  trial  and  appellate 
courts  to  determtae  what  instructions  are 
referred  to.  State  v.  Rowe,  271  Mo.  loc.  dt 
94,  196  S.  W.  7,  and  cases ;  State  v.  Chissell, 
245  Mo.  loc.  cit  555,  150  S.  W.  1066;  State 
v.  Wilson,  225  Mo.  518,  125  S.  W.  479;  State 
V.  GUbert,  186  S.  W.  1003 ;  State  v.  Gifford, 
186  S.  W.  lot  (At  1060,  and  cases;  State  v. 
Miller,  188  S.W.  IT;  State  v.  Fleetwood,  190 
S.  W.  1;  State  v.  SeUeck.  199  S.  W.  130; 
State  V.  Stevens,  220  S.  W.  847;  State  t. 
Gallagher,  222  S.  W.  467. 

Every  possible  phase  of  this  question,  as 
applied  to  objections  to  Instructions  in  mo- 
tions for  new  trials  in  criminal  proceedings, . 
has  been  definitely  determined  in  the  cases 
above  cited  without  a  dissenting  voice,  and 
there  remains  no  reason  for  a  further  dis- 
cussion of  this  matter.  The  requlremente  of 
the  statute  (section  4079,  H.  S.  1919)  are  rea- 
sonable; ite  purpose  is  wholesotoe ;  it  denies 
no  right  of  def«i8e  to  the  accused  to  wiildi 
he  is  entitled  xinder  the  law  and  simply  re- 
quires him  to  apprise  the  trial  court  of  the 
grounds  of  his  objections  to  the  instructions, 
and  not  to  obscure  them,  and  thus  mislead 
the  court  by  what  cannot  be  otherwise 
proi)erly  designated  than  a  dragnet 

[7]  III.  Converse  IrutrvctUms.  —  It  is 
contended  that  the  Instruction  given  at  the 
Instance  oit  the  state  based  on  the  evidence 


of  a  oonsaimcs  should  have  been  supple- 
mented by  a  converse  instruction  based  on 
defendant's  denial  of  bis  connection  witb 
such  conspiracy,  -The  instruction  complain- 
ed of  fully,  clearly,  and  fairly  defines  murder 
in  the  first  degree  and  states  the  facts  nec- 
essary to  be  found  to  establish  a  conspiracy 
or  a  concert  of  action  between  the  defendant 
and  his  coindictees  in  the  commission  of  the 
crime;  and  it  closes  with  the  statement  that 
"unless  the  jury  find  the  facta  to  be  as  stated 
they  wlU  acquit  the  defendant"  This,  to 
the  average  mind,  cannot  be  ocmstrued  as 
otlierwlse  than  telling  the  Jury  If  they  find 
the  facta  as  stated  they  may  convict,  but 
unless  they  so  find  them  they  will  acquit 
There  is  therefore  no  opportunity  for  the 
Jury  to  have  misinterpreted  their  province, 
and  more  could  not  have  been  acoompllshed 
if  the  court  had  made  a  converse  statement 
in  detail  of  the  facta  wliicli.  If  found,  would 
Iiave  authorized  an  acquittal.  The  instruc- 
tioos  given,  which  we  have  examined  for  the 
purpose  of  enabling  us  to  properly  dispose 
of  defendant's  contention,  fairly  pre8«ited 
the  law  for  the  jury's  guidance  under  the 
evidence,  and,  if  more  was  desired,  a  request 
should  have  been  made  therefor.  If  the  in- 
stluction  complained  of  had  simply  told  the 
jury,  as  In  the  Rutherford  Case,  152  Ma 
124,  58  S.  W.  417,  that  if  ibey  found  certain 
facte  to  be  true^  th^  should  ooavict,  and 
nothing  more,  the  duty  of  the  trial  court  to 
give  an  Instruction  telling  them  that  unless 
they  found  these  facts,  they  should  acquit, 
becomes  apparent;  likewise  in  the  Jacksoa 
Case,  126  Ma  loa  oft  525,  29  S.  W.  601. 
where  the  court  after  stating  what  facts 
muBt  be  found  to  auth<»ize  a  conviodon.  le- 
fused  an  instruction  which  stated  that  un- 
less they  so  found  such  facte  they  woald  ac- 
quit; so  in  the  Fredericks  Case,  136  Ma  loc. 
dt  58,  37  S.  W.  832,  where,  as  at  bar.  tliere 
was  evidence  of  a  ccHispirac^,  and  the  jury 
was  told  that,  if  they  found  it  to  exist,  they 
might  find  the  defendant  guilty,  but  did  not 
state  that  if  they  found  to  the  contrary, 
they  would  acquit.  These  cases^  therefore^ 
and  they  are  all  tl^at  are  cited  by  defend- 
ant base  the  necessity  of  a  converse  instmc- 
tion  upon  the  absence  of  the  very  require- 
ment found  in  the  instruction  complained  of, 
which  Is  nothing  more  than  a  converse  state- 
ment of  the  Jury's  duty  imder  the  evidence. 
The  writer  concurred  in  the  oonclualDB 
reached  by  the  Oommlssloner  in  State  v. 
Levitt,  278  Mo.  loc.  dt  878,  213  S.  W.  108. 
as  to  the  duty  of  the  court  to  giv«  a  con- 
verse instruction  to  that  given  at  the  request 
of  the  state  in  regard  to  the  defendant's  ex- 
planation of  his  poeseaaioo  of  certain  stolen 
property,  but  this  condualon  was  not  ood- 
curred  in  by  the  court  and  hence  la  not  an 
authority.  It  will  suffice  to  say  that  U  con- 
curred In,  it  would  have  been  under  a  state 
of  facta  and  in  view  of  other  instnictloiu 
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givoi  which  lacked  the  easeatlal  requisites 
found  In  that  at  bar. 

There  was  no  infractian  In  the  Instant 
case  of  the  well-established  rule  that  it  is  the 
duty  of  the  trial  court  to  dearly,  in  a  hypo- 
thetical manner,  present  the  facts  upon 
which  the  state  relies  for  a  conviction, 
^lileh,  if  found  by  the  Jury  to  be  true,  will 
authorize  a  verdict  of  guilty,  and  in  like 
manner  to  present  the  fbcts  iq;>on  which  the 
defendant  rAits  for  his  defease,  wiildi,  tf 
found  to  be  true,  will  anttioriae  an  acquittal. 
mil9  has  been  the  course  pursued  from  the 
establishment  of  our  Code  of  Criminal  Pro- 
cedure, and  it  wa*  not  departed  from  in  the 
instant  case.  There  is,  therefore,  no  merit 
In  tile  defendant's  contention  that  a  convene 
instruction  should  have  been  given. 

Human  depravity  reached  its  lowest  level 
In  the  commJBBkw  of  thto  crime.  It  was  a 
ruthless,  cold-blooded  murder.  Its  cruel  and 
sordid  details  are  rellered  by  none  of  the 
palliating  circumstances  sometimes  present 
and  oftai  interposed  as  defenses  In  cases  of 
homicide.  Despite  these  facts,  the  statement 
of  which  cannot  but  appall  the  normal  mind, 
the  defendant  was  accorded  a  fair  and  Im- 
partial trial  and  has  no  Just  ground  of  com- 
plaint. 

Tbe  Judgment  of  the  trial  court  is  there- 
fore afflrmed. 

All  concur. 


STATE  V.  RICHARDSON.    (No.  22S57.) 

(Supreme  CvuA  of  Miaaoari,  Division  No.  2. 
March  7,  1921.) 

1.  Crinlnal  law  <es>823 (2)— Instruction  held 
not  erroneous  as  aasumino  facts  In  view  pf 
other  iaBtniotlons. 

In  a  prdsecntion  for  ohtaininK  money  and 
property  by  false  pretenses,  iDstniction  held 
not  errOD«oua  as  assuming  that  the  representa- 
tions were  false;  the  jury  havini;  previously 
been  required  to  find  their  falsity. 

2.  CrinlMl  law  «=>ei4<S)  —  instnietton  not 
based  on  Issues  propariy  rafused. 

In  a  prosecution  for  obtaining  money  and 
property  by  false  pretenses,  where  it  appeared 
that  detendant  and  the  prosecuting  witness 
had  traded  property  and  subsequently  entered 
into  a  second  trade  in  amplification  of  the  first, 
in  the  coarse  of  which  the  pretenses  alleged  to 
have  been  false  were  made,  an  instruction  that 
no  false  representations  were  made  in  the 
first  trade,  and  that  defendant  could  not  be 
convicted  for  any  statement  made  in  that  trade, 
held  properly  refused;  there  being  no  such 
issue  in  the  case. 

8.  False   pretenses   €=»2Z— Defendant  cannot 
escape  prosecution  by  reimbursing  prosecut- 
ing witness. 
In  a  prosecution  for  obtaining  money  and 

property  by  false  pretenses  that  property  trad- 


ed to  prosecuting  witness  was  incumbered  only 

to  a  certain  extent,  defendant  could  not  relieve 
himself  from  liability  to  prosecution  by  turn- 
ing over  to  the  prosecuting  witness  all  his 
property,  which  was  insuflScient  to  make  the 
prosecuting  witness  whole,  although  such  de- 
fense might  have  been  a  good  one  in  a  civil 
action  for  damages. 

4.  False  pretenses  ^=»43( I)— Evidence  as  t* 
false  representations  by  defendant  to  son  of 
prosecuting  witness  held  admissible. 

In  prosecution  for  obtaining  money  and 
property  by  false  pretenses  that  the  protierty 
traded  to  the  prosecuting  witness  was  incnm- 
bered  only  to  certain  'extent,  it  was  not  error 
to  admit  evidence  by  a  son  of  prosecating  wit- 
ness as  to  representationa  by  defendant  in  ab- 
sence of  prosecuting  witness  and  at  a  time 
later  than  the  representations  made  to  him 
personally;  the  son  acting  as  his  father's 
agent  in  the  transaction,  and  such  agency  being 
known  to  the  defendant. 

5.  False  pretenses  «s948>-Evldenoe  of  attempt 
,to  restrain  enforoement  of  nndisclosed  liens 

properly  excluded. 
In  a  prosecution  for  obtaining  money  and 
property  by  false  pretenses  that  certain  prop- 
erty traded  to  prosecuting  witness  was  incum- 
bered only  to  a  stated  extent,  it  was  not  error 
to  refuse  to  permit  defendant  to  prove  the 
bringing  of  an  injunction  suit  to  restrain  the 
holder  of  a  lien  which  was  not  disclosed  to  the 
prosecuting  witness  from  enforcing  it. 

Appeal  from  Circuit  CJourt,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

D.  A.  Blcbardson  wap  convicted  of  obtain- 
ing money  and  property  under  false  preteos- 
ea,  and  he  appeals.    Afflrmed. 

After  one  mistical  upon  information  charg- 
ing him  with  obtaining  money  and  property 
under  false  pretenses,  D.  A.  Richardson  was 
convicted  on  November  3,  1919,  and  sen- 
tenced on  the  verdict  to  imprisonment  in  the 
state  penitentiary  for  a  term  of  two  years, 
and  has  appealed. 

J.  B.  Bradshaw,  prosecuting  witness,  and 
the  defendant  were  neighbors,  living  In 
Dunklin  county.  They  had  both  lived  there 
a  number  of  years.  Bradshaw  was  71  years 
of  age  at  the  time  of  the  trial,  and  was  un- 
able  to  read  and  write.  While  no  confiden- 
tial relations  existed  between  the  men,  they 
had  been  friends  for  many  years,  and  Brad- 
shaw never  questioned  the  integrity  and 
fairness  of  the  defendant. 

In  March,  1918,  Bradshaw  and  the  defend- 
ant made  a  trade  in  which  Bradshaw  con- 
veyed to  defendant  a  certain  town  property, 
20  acres  of  land  and  gave  him  $50  in  cash 
in  exchange  for  a  45-acre  tract  of  land.  A 
deed  of  trust  in  favor  of  the  St  Louis  Farm 
Mortgage  Company  to  secure  a  note  of  $6,500 
and  interest  had  been  given  by  defendant 
covering  this  45-acre  tract  and  other  lands 
and  as  part  of  the  consideration  in  the  trade 
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Bradshaw  took  the  45-acre  tract  subject  to 
tbe  $5,500  deed  of  trust  and  assumed  and 
agreed  to  pay  $1,800  thereof.  No  false  rep- 
resentations are  claimed  to  bave  been  made 
In  this  first .  trade,  althougb  other  Incum- 
brances were  on  the  land  at  the  time. 

About  one  month  later,  in  April,  191S,  a 
second  trade  between  Bradshaw  and  the  de- 
fendant was  consummated,  in  which  Brad- 
shaw received  from  the  defendant  the  re- 
mainder of  defendant's  land  and  the  same 
20-acre  tract  he  had  traded  to  defendant  in 
the  first  deal.  Both  the  tracts  of  land  be- 
longing to  the  defendant  were  subject  to  the 
$5,500  deed  of  trust  above  mentioned.  In 
this  second  trade  Bradshaw  gave  in  ex- 
change 40  acres  of  land  valued  at  $4,600, 
town  property  valued  at  $1,700  (which  seems 
to  be  the  same  property  mentioned  in  the 
first  trade),  cash  $700,  Liberty  Bonds  $300, 
hia  notes  for  $3,178,  and  an  adjustment  re- 
garding $880,  which  had  been  paid  the  de- 
fendant on  account  of  rent  on  the  land,  and 
assumed  the  entire  deed  of  trust  of  $5,500, 
of  which  $1,800  had  been  assumed  In  the 
first  trade.  The  two  trades  are  so  connected 
that  they  are  hard  to  separate  completely. 
The  second  trade  was  really  an  extension  or 
amplification  of  the  first  one. 

Shortly  after  the  second  trade  was  made 
Bradshaw  discovered  that  there  were  three 
other  deeds  of  trust  which  were  Hens  on  the 
land  conveyed  to  him  by  the  defendant  One 
was  for  $8,000,  given  to  his  brother  J.  R. 
Richardson  to  secure  him  for  signing  certain 
notes  as  surety  for  the  defendant,  under 
which  a  note  or  notes  in  excess  of  $6,000  and 
accrued  Interest  had  been  executed  at  the 
time  of  the  trade,  and  for  which  the  de- 
fendant had  received  actual  money  or  its 
equivalent.  Another  deed  of  trust  for  $1,500, 
in  favor  of  E.  P.  Kelsler,  and  still  another 
one  for  $1,500,  In  favor  of  the  Bank  of  Camp- 
bell, were  Uens  on  the  property.  Bradshaw 
testified  and  the  defendant  admitted  that 
nothing  was  said  to  Bradshaw  about  the 
existence  of  these  three  deeds  of  trust  when 
the  deal  was  made. 

Bradshaw  testified  that,  when  he  and  de- 
fendant were  talking  about  the  second  trade, 
he  asked  defendant  if  there  was  anything 
else  against  the  land  besides  the  $5,500  deed 
of  trust  and  defendant  said,  "not  a  thing," 
and  that  he  thought  defendant  was  telling 
the  truth  and  would  be  fair,  and  he  did  none 
of  the  figuring.  Bradshaw  further  testified 
that  he  thought  defendant's  statements  were 
true,  and  traded  on  them,  and  would  not 
have  traded  if  he  had  known  "there  was 
anything  wrong  in  it  at  all." 

Ora  Bradshaw  corroborated  his  father  as 
to  the  representation  of  defendant  that  there 
was  nothing  against  the  land  except  the 
$5,500  deed  of  trust  and  testified  to  going  to 
defendant's  house  with  his  brother  at  his 
father's  request  later  on,  where  the  repre- 
aentation  was  repeated  by  defendant   Dolph 


Bradshaw,  another  son  of  tlie  proaecnting 
witness,  testified  to  the  representations  at 
defendant's  house,  concerning  which  Ora 
Bradshaw  testified.  Defendant  denied  mak- 
ing the  representations  at  Bradshaw's  house, 
and  he,  his  wife  and  daughter  doiIed  those 
claimed  to  have  bees  made  at  defendants 
house.  Defendant  admitted  that  when  the 
second  trade  was  made  he  knew  at  the  ex- 
istence of  the  deeds  of  trust  to  bis  brother 
3.  R.  Richardson,  to  Keisler  and  to  the  Bank 
of  Campbell,  and  that  he  did  not  tell  Brad- 
shaw about  them,  and  that  Bradshaw  did 
not  know  of  their  existence.  In  this  connec- 
tion defendant  testified  on  cross-examination 
as  follows: 

"Q.  Can  you  explain  Just  why  yon  gave  a 
trust  deed  to  Dick  RichardBon  in  which  yoa 
mentioned  the  $1,600  to  Keisler  and  then  care 
your  deed  to  Bradahaw  and  didn't  aay  any- 
thing  about  it? 

"Mr.  Jones:  We  object  to  that  aa  argumenta- 
tive. 

"The  Court:  Overruled. 

"Mr.  Jones:    We  except. 

"The  Witness:  I  knew  the  way  Bradshaw 
made  the  statement  about  buying  the  land  that 
he  was  satisfied;  be  wanted  to  pat  in  thi*  town 
property,  and  said  be  wouldn't  trade  unless  I 
would  do  that  and  then  when  this  cante  up 
I  was  trying  to  carry  out  my  warranty  deed, 
and  if  I  had  been  let  alone  I  would  have  car- 
ried it  out;  I  might  have  been  four  or  five 
years  doing  it,  but  I  was  trying  to  carry  out 
my  warranty  deed;  I  said  I  would  defend  the 
title  and  that's  what  I  was  trying  to  do. 

"Q.  Then  you  kept  that  back  from  Ilr.  Brad- 
shaw becanse  you  knew  from  what  be  Imd  said 
that  you  couldn't  trade  with  him  it  you  told 
him  about  that?  A.  Because  I  could  take  care 
of  it  myself. 

"Q.  You  kept  it  back  so  that  yon  could  make 
the  trade  with  him?  A.  Yes,  sir;  bat  not  with 
the  intention  of  trying  to  skin  him." 

The  deed  conveying  tbe  land  in  the  sec- 
ond trade  to  the  proeecnting  witness  was  pat 
in  evidence.  It  recites  that  the  deed  la  sub- 
ject to  the  deed  of  trust  to  the  St  Lonls 
Farm  Mortgage  Company,  which  grantee 
(Bradshaw)  assumed  and  agreed  to  pay.  It 
further  recites  as  follows: 

"That  the  said  premises  are  free  aiid  dear 
from  any  incumbrance  done  or  auifered  by  them 
or  those  under  whom  they  claim." 

Defmdant  admitted  that  be  had  told 
Bradshaw  nothing  about  the  existence  of  the 
three  deeds  of  trust  one  for  $8,000  and  two 
for  $1,500  each.  He  sought  to  Justify  him- 
self by  claiming  that  the  $8,000  deed  of  trust 
given  to  his  brother  was  void  l>ecause  his 
brother  had  refused  to  sign  a  renewal  note 
to  take  up  a  note  for  something  like  $6,000 
and  Interest  on  which,  as  between  said  broth- 
er and  defendant  the  brother  was  surety. 
Defendant  testified  that  his  brother  advised 
him  to  make  the  trade  with  Bradshaw,  and 
that  he  could  apply  the  proceeds  of  the  sale 
on  this  note,  and  that  be  wooid  help  defend- 
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ant  take  up  tiie  balaatoe  of  tbe  ,$6,000  note ; 
that  his  brother  tailed  to  do  Uiis,  and  after- 
wards asserted  the  validity  of  the  $8,000 
deed  of  trust. 

Proceeding  on.  the  theory  that  this  deed  of 
trust  -was  void,  a  suit  wtui  afterwards 
brought  in  Bradshaw's  name  to  restrain  J. 
R.  Klchardson  from  foreclosing  the  deed  of 
trust.  The  defendant  testified  that  this  was 
sustained  by  the  court,  but  Bradshaw  failed 
to  put  up  the  required  bond,  and  the  suit 
failed.  Defendant  doubtless  refers  to  a  pro- 
posed tendporkry  injunction,  effective  on  the 
g^Tlng  of  bond.  The  J.  R.  Richardson  deed 
of  trust  was  .subsequently  foreclosed,  and 
Bradshaw  bought  in  the  property  at  trus- 
tee's sale. 

Defendant  explained  his  conduct  In  rela- 
tion to  the  two  $1,500  Incumbrances  by  say- 
ing that  he  intended  to  clear  these  up  with 
the  proceeds  of  money  and  notes  he  received 
front  Bradshaw,  and  It  appears  that  he  ac- 
tually did  use  Bradshaw's  notes,  aggregate 
Jig  $3,178,  and  possibly  some  money  for 
:hat  purpose: 

Efforts  to  settle  Bradshaw's  loss  and  to 
ayoid  criminal  prosecution  were  made  dur- 
ing the  course  of  sereral  months.  The  town 
property  was  eventually  reconveyed  to  Brad- 
shaw and  he  received  back  other  property 
which  we  do  not  deem  it  necessary  to  detail. 
Defendant  says  he  gave  Bradshaw  every- 
thing he  had  left,  but  the  net  result  of  the 
various  entanglements  In  which  Bradshaw 
became  Involved,  by  reason  of  the  several 
transactions  and  the  defendantfs  alleged 
false  representations,  was  that  Bradshaw 
lost  over  $3,000  In  money  and  property,  or 
through  liability  on  his  notes  that  had 
passed  Into  other — and  presumably  iimocent 
—hands. 

The  Information  In  the  case  was  filed  Jan- 
nary  2,  1919,  nearly  nine  months  after  the 
second  trude  In  which  the  false  representa- 
tions were  alleged  to  have  been  made.  The 
discovery  of  the  three  additional  IntAm- 
brances  on  tbe  land  was  made  within  two 
or  three  weeks  after  the  trade. 

OrrUle  Ztanmerman  and  L.  R.  Jones,  both 
of  Kennett,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  J. 
W.  Broaddna,  Asst.  Atty.  Gen.,  for  the  SUta 

DAVID  B.  BLAIR,  J.  (after  stating  the 
fbcts  as  above).  Appellant  has  made  Ave  as- 
signments of  errors,  or  six,  including  the 
mllng  of  the  conrt  on  his  motion  for  a  new 
trial,  which  are  as  follows: 

(1)  The  court  erred  in  giving  Instruction  No. 
2  for  the  state. 

(2)  The  court  erred  in  refusing  defendant's 
instruction  No.  A. 

<3)  The  court  erred  in  refusing  defeDdant'i 
iottroetions  4  and  S. 

(4)  The  conrt  erred  in  permitting  the  state 
t*  prove  hy  tbe  son  of  J.  B.  Bradshaw  state- 


'  meats  «f  representations  made  by  defendant  to 
bun  when  not  charged  in  tbe  information. 

(9)  Tbe  court  erred  in  refusing  to  permit 
defendant  to  prove  by  J.  B.  Bradshaw  and  tbe 
files  of  the  court  tbe  bringing  of  tbe  injunction 
suit  to  restrain  J.  R.  Richardson  from  enfore* 
ing  tbe  $8,000  deed  of  trust. 

We  find  that  the  adverse  action  of  tbe  trial 
court  on  these  matters,  and  the  exceptions  of 
defendant  thereto  were  preserved  In  the  bill 
of  esceptl<3ns,  and  were  fully  called  to  the 
attention  of  the  trial  court  in  defendant's 
motion  for  a  new  trial,  and  are  properly  be- 
fore us  for  review. 

I.  The  first  assignment  of  error  is  direct- 
ed to  the  giving  by  the  court  of  instruction 
2.  One  objection  is  that  certain  facts  prop- 
erly to  be  found  by  the  Jary  are  said  to 
be  assumed  by  the  court  as  facts.  We  can 
point  these  out  in  no  better  or  dearer  way 
than  to  quote  from  appellant's  brief: 

"Said  instruction  contained  the  following 
clauses,  which  were  clear  assumptions  of  fact 
which  should  have  been  left  for  tbe  jury: 

"(1)  Believe  tbe  said  false  pretenses  and 
representations  so  made  by  tbe  defendant,  D. 
A.  Richardson,  to  be  true,"  etc. 

"(2)  And  was  then  and  there  induced  by  the 
said  false  pretenses  and  representations,"  etc. 

"(3)  Tbe  said  J.  B.  Bradshaw,  believing  tbe 
■aid  false  pretenses  and  representations,  so 
made  by  tbe  defendant  D.  A.  Richardson  to  be 
true,  and  being  deceived  thereby,  was  then  and 
there  induced  by  tbe  said  false  pretenses  and 
representations,  so,"  etc. 

"(4)  That  said  D.  A.  Richardson,  defendant, 
by  means  of  said  false  pretenses  and  repre- 
sentations so  made  to  tbe  said  J.  B.  Bradshaw, 
as  aforesaid,"  etc. 

Appellant  dtes  the  following  cases  fn  sap- 
port  of  his  position:  State  v.  Lee,  272  Mo. 
121,  182  S.  W.  972-974;  Stote  V.  Harris,  209 
Mo.  423,  108  S.  W.  28;  State  y.  Steele,  226 
Mo.  583,  126  S.  W.  406. 

In  State  v.  Lee,  supra,  the  Instruction  used 
the  words  "If  such  possession  of  luch  stolen 
property,"  etc.  (italics  ours),  without  any- 
where In  the  instruction  requiring  a  finding 
by  the  Jury  that  such  property  was  in  fact 
stolen.  The  serious  criticism  of  the  instruction 
by  this  court  is  based  on  the  ruling  that  tbe 
fticts  In  that  case  did  not  authorize  the  giv- 
ing of  an  instruction  on  the  presumption  aris- 
ing from  the  possession  of  stolen  property. 
The  Judgment  in  that  case  was  reversed  out- 
right, because  the  verdict  was  not  supported 
by  the  evidence. 

In  State  v.  Harris,  supra,  the  court  gave 
an  Instruction  on  the  presumption  arising 
from  the  use  of  a  deadly  weapon,  to  wit,  a 
pocketknlfe,  assuming  that  it  was  a  deadly 
weapon,  without  anywhere  in  the  tostruc- 
tlons  requiring  the  Jury  to  find  as  a  fact 
that  the  knife  was  a  deadly  weapon. 

State  V.  Steele,  supra,  was  a  prosecution 
for  obtaining  property  by  false  and  fraudu- 
lent representations.    On  pages  588  and  580 
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of  tlie  opinion,  228  Mo.,  and  page  411,  126 
S.  W.,  It  la  seen  that  tbe  criticism  of  the 
Instruction,  and  consequent  roTersal  of  the 
Judgment,  were  based  on  an  unequivocal 
statement  in  the  Instruction  by  the  trial 
court  that  tbe  alleged  false  lepreeentatlonB 
were  In  fact  false  and  not  true.  The  court 
said: 

"Obviously  the  court  in  the  use  of  that  lan- 
guage in  the  instructioo  was  simply  copying  the 
negative  allegatioDs  embraced  in  tbe  informa- 
tion, wherein  tbe  truth  of  tbe  representations 
were  negatived." 

Of  the  same  general  Import  are  the  follow- 
ing eases:  State  ▼.  Wheeler,  78  Uo.  3M; 
State  V.  Castor,  93  Mo.  242,  6  S.  W.  806; 
State  y.  Ferguson,  221  Ma  624,  120  S.  W. 
763. 

[1]  It  will  be  noted  that  in  these  cases  tbe 
"assumption"  of  fact  occurred  as  an  ls(dat- 
ed  clause  in  an  instruction  wherein  tbe  Jury 
was  not  required  to  make  such  determlnatloa 
of  fact  for  itaeii.  In  the  instructicm  hero 
under  ctmslderation  the  existenoe  of  the  dis- 
puted' feicts  was  required  to  be  found  by 
the  Jury  In  a  preceding  clause  of ,  the  in- 
struction. The  Instruction  taken  as  a  whole 
is  not  open  to  the  criticism  that  it  assumes 
a  fact  within  the  province  of  the  Jury  to  de- 
termine. Tbe  excerpts  from  the  instruction 
in  this  case  above  quoted  use  the  adjective 
"said,"  plainly  referring  to  a  fact  the  Jury 
had  been  previously  required  to  And. 

"Although  part  of  a  charge  may  be  open  to 
tbe  objection  that  it  assumes  a  fact  in  issue, 
this  error  will  be  cured  when  the  charge  taken 
as  a  whole  overcomes  the  objection."  16  Cor- 
pus Juris,  960. 

In  State  v.  Blckel,  177  S.  W.  310,  WU- 
Uams,  0.,  speaking  for  this  court  used  the 
following  language: 

"C<nceming  point  (3),  appellant  contends 
that  the  use  of  an  instrument  upon  deceased 
by  defendant  is  assumed  by  the  following  part 
of  said  instruction,  to  wit:  'And  if  the  jury  fur- 
ther believe  and  find  from  tbe  evidence  that, 
by  the  means  and  in  consequence  of  the  unlaw- 
ful, willful,  and  felonious  use  and  employment 
of  said  instrument,  as  aforesaid,  in  and  upon 
the  body  and  womb  of  the  said  EmQy  Nohavec, 
by  the  defendant,  Bmma  Bickel,'  etc. 

"The  instruction  would,  no  doubt,  be  in  better 
form  if  tbe  words  'if  7on  find  that  sndi  an  in- 
strument was  so  used  by  defendant'  had  been 
inserted  in  said  instruction  immediately  after 
the  above-quoted  portion;  yet,  when  the  in- 
struction is  read  as  a  whole,  we  are  unable  to 
agree  in  saying  tliat  the  jury  could  have  been 
misled  by  the  above  quotation  into  believing 
that  the  use  of  the  instrument  by  defendant  was 
assumed,  and  that  the  jury  were  not  required 
to  themselves  find  that  fact  before  finding  the 
defendant  guilty." 

Further  objection  to  Instruction  2  Is  made 
because  It  permitted  the  Jury  to  And  tiiat 
defendant  defrauded  Bradshaw  out  of  certain 


town  property  when  Bacb  property  was  con- 
veyed to  defendant  In  the  first  trade,  where- 
in it  was  admitted  no  false  representations 
w«e  made.  As  above  stated,  the  two  trades 
were  so  Interwoven  that  it  is  hard  to  sepa- 
rate them.  The  town  property  was  taken 
Into  conslderatloa  In  tbe  second  trade,  at 
least  In  flxlng  a  value  on  Bradshaw's  prop- 
erty. It  la  difilcult  to  see  how  the  defendant 
was  prejudiced  by  this  Instruction,  as  it  cast 
a  heavier  burden  on  tbe  state. 

The  criticism  that  said  Instruction  2  Is  so 
long  and  verbose  as  to  mislead  and  conftase 
the  Jury  Is  disposed  of  by  the  case  dted  by 
appeUant  State  v.  Steele,  226  Mo.  68S,  126 
S.  W.  406. 

[2]  II.  The  second  assignment  of  error  Is 
based  on  the  refusal  of  defendant's  Instruct 
Hon  A,  whicb  asked  the  court  to  declare  that 
no  false  rqjresentationg  were  made  In  ttie 
first  trade  and  defendant  could  not  be  con- 
victed for  any  statement  made  in  that  trade. 
As  we  understand  the  record,  there  la  no 
claim  that  any  false  representatloos  w«« 
made  in  the  first  trade,  and  there  was  bo 
such  issue  in  the  case.  If  the  town  proper- 
ty conveyed  in  the  first  trade  was  In  fact 
part  of  and  considered  In  the  second  trade, 
the  instruction  was  properiy  refused. 

III.  The  third  assignment  of  error  is  bas- 
ed on  the  refusal  of  defendant's  InstructioDs 
4  and  5.  These  requested  Instructions  were 
based  on  the  theory  that.  If  J.  B.  Blchard- 
son  had  breached  his  ag^^eement  with  the  de- 
fendant to  sign  notes  in  renewal  of  a  note 
or  notes  signed  by  said  X  B.  Blchaidson  as 
surety  for  the  defendant,  then  said  J.  B 
Blchardson  could  not  have  asserted  the  ra- 
Uditj'  of  his  deed  of  trust  against  defendant 
or  as  against  Bradshaw,  his  grantee,  and 
that  such  deed  of  trust  did  not  constitute  a 
lien  against  the  property  conveyed  to  Brad- 
shaw, and  that  this  particular  deed  of  trust 
could  not  be  the  subject  of  false  fepresenta- 
tions. 

[3]  Counsel  contends  that  if  the  Jury  had 
been  given  defendant's  Instructions  4  and  6, 
it  would  have  found  that  Bradshaw  could 
have  defeated  the  J.  B.  Blchardson  deed  of 
trust  and  not  been  compelled  to  boy  tlie 
property  In  under  the  foieclosura  sale,  and 
therefore  Bradshaw  would  have  been  made 
whole  after  defendant  had  turned  over  to 
fatm  all  his  property.  Defoidant  coold  not 
thus  relieve  himself  of  liability  to  proaeca- 
tlon  for  hla  criminal  acts.  This  case  must 
be  determined  by  the  state  of  facts  exlatlng 
at  the  time  Bradshaw  was  induced  to  pert 
with  his  property  upon  defendnnt's  repreaeu- 
tations  as  to  liens  and  incumbrances  xspaa 
his  own  proi«rty.  The  defense  presented  In 
these  instructions  may  have  been  a  good  one 
In  a  civil  action  for  damages  growing  out 
of  these  transactions.  Tbe  matter  stood  thus 
when  the  trade  was  closed:  Dtfendant  had 
Bradshaw's  property,  mooey,  notes,  Uberty 
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Bonds,  the  r«it  noney  as  ad^natod  and  Us 
assomptitn  of  the  St  Louis  Farm  Mortgage 
Company  deed  of  trust,  and  Bradshaw  had 
defendant's  property  subject  to  said  deed  of 
trust  asd  subject  also  to  three  other  undis- 
closed deeds  of  trust  securing  debts  of  de- 
fendant amounting  to  over  $9,000.  The  best 
Bradahaw  could  hope  for  would  be  an  ex- 
I)en8lve  latvanlt  to  remove  from  the  title  to 
the  land  conveyed  to  them  the  cloud  cast 
upon  it  by  the  X  R.  Richardson  deed  of 
trust.  If  same  was  in  fact  not  a  valid  Hen. 
The  two  othfir  deeds  of  tnist  aggregating 
S.%000  and  Interest  T«ere  naanestionably  In- 
cumbrances on  the  land.  VPfi  are  asked  tn 
effect  to  hold  that,  if  Biadshaw  could  there- 
after have  greatly  i«duced  hlfl  loss  on  ac- 
count of  the  J.  B.  Richardson  deed  of  trust, 
defendant  can  escape  criminal  liability  on 
account  of  his  false  representations  in  rela- 
tion thereto.  The  facts  set  up  in  said  re- 
fused insbmcttons  would  have  had  a  bearing 
on  the  Intent  of  defendant  in  making  the 
representations.  The  ^ect  of  this  proof  Is 
not  limited  In  the  refused  Instructions  to  the 
question  of  defendant's  Intent  to  cheat  and 
defraud  Bradshaw  at  the  time  he  made  the 
representations. 

[4]  rv.  The  action  of  the  trial  court  in 
permitting  a  son  of  Bradshaw  to  testify  to 
reprpsentations  made  by  defendant  in  the 
absence  of  Bradshaw  and  at  a  time  later 
than  the  represmtations  made  by  defendant 
to  Bradshaw  peraonally  is  assigned  as  error. 
There  is  no  error  In  the  admission  of  this 
testimony.  The  testimony.  If  believed  by  the 
Jury,  clearly  shows  that  young  Bradshaw 
was  acting  as  liis  father's  agent  In  the  trans- 
action at  the  time  the  representations  were 
made  to  him.  and  that  such  agency  was 
known  to  defendant  In  view  of  the  positive 
testimony  of  the  elder  Bradshaw  as  to  rep- 
resentations made  on  the  porch  at  his  home, 
which  was  corroborated  by  Ora  Bradshaw, 
and  also  in  view  of  the  recital  In  the  deed 
made  by  defendant  to  Bradshaw,  wherein  It 
was  stated  that  the  premises  were  free  and 
clear  of  Incumbrances,  it  is  dlfllcult  to  see 
wherein  defendant  was  prejudiced  by  the 
admission  of  this  testimony  under  any  view 
of  the  case. 

[5]  V.  The  fifth  assignnrent  of  error  rests 
upon  the  refusal  of  the  trial  court  to  permit 
the  defendant  to  prove  by  Bradshaw,  and 
the  court  flies  the  bringing  of  an  Injimctloa 
suit  to  restrain  J.  R.  Richardson  from  en- 
forcing the  (8,000  deed  of  trust.  What  we 
bave  said  concerning  the  third  assignment  of 
error  effectually  disposes  of  this  assignment. 

The  motion  for  a  new  trial  pointed  ont 
other  alleged  errors  of  the  trial  court,  but 
they  Imve  not  been  pressed  in  appellant's 
brief,  and  we.  do  not  deem  It  necessary  to 
refer  further  to  them.  The  information  suf- 
flclently  charged  the  crime  of  obtaining  pr(V- 


erty  nnder  false  representations,  and  a  care- 
ful examination  ot  the  record  disdoses  no 
wror.  The  case  was  well  tried,  and,  finding 
no  error  in  the  record,  it  follows  that  the 
Judgment  must  be,  and  it  is,  affirmed. 
AH  concur. 


STATE  V.  LITTLE.     (Ne.  22555.) 

(Supreme  Court  of  Uissouri,  Division  No.  2. 

Maidi  7,  1021.     Motion  for  Rebear- 

hig  Denied  March  19,  1821.) 

1.  HealoMe  «a»3ll>(2}->-la8tnietlon  In  prose- 
cntlon  for  aasanK  to  kill  properly  refnaed  as 
ignorlno  the  law  dsolared  In  statute. 

In  a  prosecution  for  assanlt  to  mnrder, 
committed  by  firing  a  shotgun  at  the  person  as- 
saulted, instruetfons  that  If  the  Jnry  believe 
that  defendant  shot  such  person  with  a  shot- 
gfm,  and  further  believed  the  shooting  was 
Unlawfully  and  wrongfully  done,  and  as  a  mat- 
ter of  fact  that  defendant  did  not  intend  to 
kin  the  person  shot,  or  do  him  great  bodily 
harm,  the  Jnry  should  find  defendant  guilty  of 
an  assault  without  such  intent,  held  properly 
refused  as  ignoring  the  law  as  declared  in  Rev. 
St  1909,  {  4483. 

2.  HemMde  9=»286(l)— Inttmctlon  as  to  pre- 
sumption from  use  of  weapen  held  proper. 

In  a  prosecution  for  assault  to  kill,  com- 
mitted by  firing  a  shotgnn  at  another,  In  view 
of  the  facts  that  defendant  had  been  previ- 
ously whipped  by  the  person  he  fired  at,  and 
had  sought  bis  premises  when  armed  seeking 
a  difSculty,  instruction  that  be  who  intention- 
ally uses  a  deadly  weapon  on  another  must  in 
the  absence  of  (luallfying  facts  know  the  ef- 
fect is  likely  to  be  death,  and,  knowing  so, 
must  be  presumed  to  'intend  death,  etc.,  heli 
proper. 

3.  Homicide  d=»300(l2)— Insfruotlon  en  Issoe 
of  self-defense  In  prosecution  for  assault  to 
kill  proper. 

In  a  prosecution  for  assault  to  kill  another 
with  whom  defendant  had  sought  a  difficulty 
when  armed,  and  whom  he  had  shot  when 
such  other  was  on  his  own  premises  and  had 
withdrawn  from  the  scene  and  was  walking 
away  with  his  back  to  defendant.  Instruction 
that  there  was  no  issue  of  self-defense  in  the 
case  was  proper. 

4.  HomloldB  cs=395— Profane  and  thraatenlag 
lanouege  held  no  Justification  for  shooting. 

Though  the  person  at  whom  defendant  fired 
his  shotgun  had  used  profane  and  threatening 
language  toward  defendant,  defendant  was  not 
justified  in  shooting  him  when  he  had  turned 
away  from  the  scene  of  the  altercation  and 
was  withdrawing  with  his  back  to  defendant. 

5.  Homicide  <Ss>292(2)— Instruotlon  defendant 
working  on  road  had  no  authority  to  scrape 
away  the  dirt  In  front  of  prosecuting  witness' 
gate  held  proper. 

In  a  prosecution  for  assault  to  kfll,  com- 
mitted by  defendant,  working  on  the  road,  on 
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a  landowner  who  was  ebJectinK  to  bia  digging 
a  ditch  or  scrapiog  in  front  of  his  gate,  defend- 
ant not  being  road  overseer  or  in  the  service 
of  the  latter  when  be  was  digging  the  ditch, 
the  trial  court  properly  instructed  that  de- 
fendant had  no  legal  right  on  the  day  of  the 
shooting  to  scrape  out  or  remove  dirt  from  the 
side  of  the  road  in  front  of  the  assaulted  par- 
ty's gate. 

6.  Crlmlial  law  «=>823(I4)— Instraetloa  In 
pnwMiition  for  assauit  to  Iclll  not  mlslaadlng. 

In  a  prosecution  for  assault  to  kill,  com- 
mitted by  firing  a  shotgun  at  another  deliber- 
ately when  such  other  was  leaving  the  scene  of 
the  altercation  and  walking  away,  instruetioD 
that,  while  it  wag  the  duty  of  the  state  to 
prove  the  intent  with  which  defendant  shot  the 
prosecuting  witness,  audi  proof  need  not  be 
by  direct  or  positive  evidence,  bat  might  be 
deduced  by  the  jury  from  the  facts  and  cir- 
cumstances,  etc.,  held  not  erroneous  aa  mislead- 
ing, considered  in  connection  with  another 
charge. 

7.  Homicide  «=»l4t  (2)— Information  diarglag 
assault  with  Intent  to  Mil  safBdent. 

Verified  information,  charging  defendant 
with  an  assault  with  Iiitent  to  kill  with  a 
deadly  weapon,  to  wit,  a  shotgun,,  held  sufiS- 
cient  under  Rev.  St  1919,  |  8263,  defining  the 
offense. 

8.  Homlolile  «=»I69(I)— Evldeooe  dafendant, 
who  committed  assault  while  working  on  road, 
had  been  accustomed  to  do  free  work  on 
roads.  Incompetent. 

In  a  prosecution  for  assault  to  kill  com- 
mitted by  defendant  attempting  to  dig  a  ditch 
in  front  of  the  prosecuting  witness'  gate,  evi- 
dence that  it  had  been  the  custom  of  defendant 
and  others  to  do  free  work  on  the  road  running 
by  the  prosecuting  witness'  gate  held  incompe- 
tent for  any  purpose,  the  claimed  fact  not  giv- 
ing defendant  license  to  dig  a  ditch  in  front  of 
the  gate. 

9.  Homidde  «=>I76— inttructlon  rotating  to 
condition  of  aasaultMl  person  hold  properly 
rofusod. 

In  a  prosecution  for  assault  to  kill  com- 
mitted by  firing  a  shotgun  at  the  prosecuting 
witness,  where  there  was  no  controversy  about 
the  prosecuting  witness  having  been  shot  by 
defendant,  so  that  the  extent  of  his  injury  was 
not  a  material  issue,  the  trial  court  properly 
refused  defendant's  requested  instruction  re- 
lating to  alleged  expert  testimony  of  two  medi- 
cal witnesses  examined  as  to  the  condition  of 
the  prosecuting  witness  after  the  shooting,  the 
number  of  shot  which  entered  bis  body,  etc. 

10.  Homlddo  4Ss>293— Inotruotion  that  Jory 
should  aoqult  if  defendant  unconscious  of 
acts  held  properly  refused. 

In  a  prosecution  for  assault  to  kill  com- 
mitted by  defendant  firing  a  shotgun  at  the 
prosecuting  witness,  in  the  absence  of  evidence 
in  support  of  the  theory  that  defendant  was 
unconscious  of  his  acts,  and  the  presence  of 
defendant's  testimony  clearly  indicating  that  no 
such  issue  could  have  been  properly  submitted 
to  the'  jury,  defendant's  requested  instruction 
that,  if  at  the  time  of  the  shooting  defendant 


'  was  nncottscions  of  hia  acta  so  as  not  to  know 
what  he  was  doin(,  the  jury  ahonld  acquit,  was 
properly  refused. 

11.  Homicide  9=»3II— tnstnietlon  atating  ab- 
stract proposition  ralattve  to  panlahment 
properly  refused. 

In  prosecution  for  assault  to  kill  committed 
by  shooting  prosecuting  witness  with  a  sbot- 
gnn,  instruction  simply  stating  an  abstract 
proposition  of  law  relative  to  the  pimishment 
wtiich  the  jury  might  inflict  on  defendant  was 
properly  refused. 

12.  Criminal  law  «=9829(I6)— Inotnetions 
otherwise  eovorad  properly  rafnsod. 

In  a  prosecution  for  assault  to  kill,  defend- 
ant's requested  instmctiMis,  covered  by  another 
correctly  stating  the  law  in  respect  to  the 
credibility  of  witnesses,  were  properly  refused. 

13.  Homidde  «=>3I0(2)— Conrt  did  not  mt  Is 
refusing  to  submit  ouo  aa  one  of  oommon  as- 
•ault. 

In  a  prosecution  for  aasanit  to  murder, 
committed  by  defendant  deliberatdy  shooting 
prosecnting  witness,  defendant  having  armed 
himself  to  seek  out  audi  witness  when  amart- 
ing  from  a  previous  whipping  inflicted  on  him 
by  the  witness,  etc.,  the  trial  court  did  not 
err  in  refusing  to  submit  the  case  to  the  jury 
as  a  common  aasault. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; L.  B.  Woods,  Judge. 

Jesse  lilttte  was  convicted  of  assault  to 
kill,  and  be  appeals.    AflSrmed. 

On  February  13,  1918,  the  prosecuting  at- 
torney of  Harriscm  county,  Mo.,  filed  In  the 
circuit  court  of  said  county  a  verified  Infor- 
mation, which,  without  captlcm,  signature, 
etc.,  reads  as  follows : 

"Gilbert  Barlow,  prosecnting  attorney  within 
and  for  the  county  of  Harrison  and  state  of 
Missouri,  on  his  oath  of  office  informs  the 
court  that  Jesse  Little,  on  or  about  the  7tb 
day  of  November,  1917,  at  the  said  county  of 
Harrison  and  state  aforesaid,  did  then  and 
there  unlawfully,  feloniously  and  willfully  make 
an  assault  on  one  Floyd  Amey  with  a  deadly 
weapon,  to  wit,  a  shotgun,  loaded  with  gun- 
powder and  leaden  balls,  whidi  he,  the  said 
Jesse  Little,  then  and  there  had  and  held, 
which  said  shotgun  was  then  and  there  a  dan- 
gerous and  deadly  weapon,  with  the  intent  him, 
the  said  Floyd  Arney,  unlawfully,  feloniously 
and  willfully  to  kill  and  do  great  bodUy  harm: 
against  the  peace  and  dignity  of  the  state." 

Defendant  was  arrested,  waived  a  prelim- 
inary examination,  was  admitted  to  bail,  was 
arraigned,  entered  a  plea  of  not  guilt?,  and 
his  trial  commenced  before  a  }ury  oa  Octob«' 
24,  1919.  On  the  next  day,  the  Jury  retamed 
Into  court  the  following  verdict: 

"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  information  in  this  cause,  and 
assess  his  punishment  at  two  years  (2  yra.) 
in  the  penitentiary." 


«c3>Kor  other  cases  see  same  topte  and  KET-NUMBBR  In  &11  Kay-Numbered  Dtsmbs  sad  Indazeo 
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On  v>d  prior  to  November  6  and  7,  1917, 
the  proBecQtlng  witness,  Floyd  Arney,  owned 
a  farm  of  about  80  acres.  In  Fox  Creek  town- 
ship,, Harrison  county.  Mo.,  lying  on  the  west 
side  of  a  north  and  soath  highway  in  said 
townsliip.  Amey's  honae  was  located  on  said 
land  and  he  lived  there  with  his  wife  and 
child.  His  honse  was  about  me-eighth  of  a 
mile  from  said  highway.  Defendant,  on 
above  dates,  lived  aonth  of  Amey's  on  the 
east  side  of  said  blc^iway.  On  the  east  side 
of  Amey's  land,  fliere  was  a  large  plank  gate, 
which  opmed  onto  tlie  highway  aforesaid, 
and  through  which  Arney  had  to  pass  in  go- 
ing npon  said  highway.  Immediately  east  of 
this  gate,  and  on  tlie  west  side  of  the  high- 
way where  the  shooting  ooearred,  the  ground 
was  a  little  higher  than  It  was  on  either  side 
of  said  gate.  On  the  east  side  of  the  h^- 
way  from  Amey's  gate,  there  was  a  gap  in 
the  wire  fence  through  which  defendant 
passed  in  getting  water  for  his  stock.  The 
gate  and  gap  were  about  50  feet  apart. 

Defendant's  evidence  tends  to  show  that 
prior  to  the  shooting,  there  was  a  ditch  dug 
along  the  east  side  of  the  highway  to  drain 
the  same^  and  that  there  was  a  ditch  on  the 
west  side  of  the  highway  ccmstructed  for  the 
same  purpose,  but  it  only  extended  to  the 
strip  of  ground  lying  adjacent  to  and  imme- 
diately east  of  Amey's  gate. 

It  appears  from  the  evidence  that  Andrew 
Jackson  De  Priest  was  the  regular  road  over- 
seer, but  was  engaged  elsewhere,  and  Frank 
Neff  was  serving  as  road  overseer  for  above 
highway.  He  was  also  trustee,  under  town- 
ship organization.  On  November  6,  1917, 
Frank  N^,  with  defendant,  Arney,  and 
others  were  working  on  this  highway.  He 
was  called  in  rebuttal  by  the  state,  and  tes- 
tified substantially  that  he  was  the  road  boss, 
under  De  Priest;  that  he  was  working  said 
road  on  November  6,  1917,  with  defendant 
and  others:  that  at  the  conclusion  of  work 
on  that  day  defendant  waa  settled  with  and 
the  work  teas  then  completed;  that  the  men 
did  not  work  wider  Mm  on  the  foUowing 
day.  He  testified  in  regard  to  the  conclusion 
of  the  work  on  November  6, 1917,  as  follows : 

"Q.  TeCl  the  jury  if  at  the  time  you  paid  Ur. 
Little  off  for  the  icorfc  and  finished  up  your 
road  tDorb,  you  directed  him  or  told  him  or 
authorized  him  to  go  down  \n  front  of  Amefs 
gate  and  scrape  out  the  piece  of  roadtoay  in 
front  of  his  gate  leading  from  his  farm  onto  the 
publio  highwayt  A,  Ho,  sir;  I  did  not."  (Ital- 
ia oars.) 

It  appears  from  the  evidence  that  on  the 
morning  of  November  6,  1917,  defendant, 
with  the, scraper,  while  Am^  was  at  some 
other  place  on  the  highway,  made  a  small 
ditch  about  three  or  four  inches  deep  and 
some  distance  in  width,  across  this  "bench" 
or  strip  of  land  immediately  east  of  Amey's 
gate.  After  dinner  of  the  same  day,  defend- 
aat  and  Arney  met,  and  got  into  a  controvert 


sy  over  the  act  of  defendant  in  making  the 
ditch  east  of  Amey's  gate.  The  quarrel  ter- 
minated in  a  partial  fight  in  which  they  both 
fell  after  clinching,  with  Arney  on  top.  De- 
fendant says  Arney  hit  him  once  while  he 
was  down;  that  they  both  got  up  and  sepa- 
rated. Defendant  claims  he  was  authorized 
to  dig  this  ditch  in  front  of  Arney's  gate,  by 
Frank  Neft,  on  November  6,  1917.  Neff  says 
that  after  defendant  dug  the  above  ditch,  he 
first  authorized  Amey  to  fill  it  up.  but  after* 
ward  withdrew  his  consent  and  told  him  If  he 
did  BO  it  would  be  on  his  own  responsibility. 
Neff  testified,  however,  tbat  when  he  counter- 
manded the  above  permit,  Amey  had  the 
ditch  in  front  of  his  gate  pretty  well  fitted 
up.  He  further  testified  that  he  did  not  di- 
rect defendant  to  dig  the  ditch  in  front  of 
Amey't  gate. 

"Q.  Did  yon  knote  as  road  overseer  in  eharge 
that  day  that  he  had  gone  and  scraped  or  «•- 
eavated  this  lend  or  dirt  in  front  of  Mr.  Ar- 
neys  gatef  A.  No,  not  untit  it  was  all  done." 
(Italics  oozs.) 

Defendant  testified  that  when  he  and  Ar- 
ney liad  the  fight  or  scuffle  on  November  0, 
1917,  the  latter  asked  defendant  why  ha 
made  the  ditch  in  front  of  his  gate,  and  de- 
fendant told  him  the  road  needed  the  dirt; 
that  Amey  then  nld  he  would  fill  it  up,  and 
defendant  informed  him  that  if  be  did  that 
he  (defendant)  would  scrape  It  out  again. 

While  matters  stood  as  above  Indicated,  at 
the  close  of  November  6,  1917,  Amey  having 
refilled  the  ditch  in  front  of  his  gate,  the 
defendant— wltlioat  authority,  according  to 
the  testimony  of  Neff — on  the  morning  of 
November  7,  1917,  hitched  Us  team  to  the 
sled,  put  on  the  scraper,  laid  a  20-gauge  shot- 
gun on  his  sled,  and  started  down  to  open 
the  ditch  again  in  front  of  Arney's  gate.  Be 
took  with  him  two  shells,  loaded  with  No.  6 
shot  He  drove  down  to  and  through  the 
wire  gap,  across  the  road  from  the  Arney 
gate,  left  the  gun  and  sled  there,  hitched  on- 
to the  scraper,  and  went  to  scraping  in  front 
of  Amey's  gate.  Amey  and  bis  wife  discov- 
ered what  was  going  on,  and  started  down 
to  the  Arney  gate.  He  took  a  spade  with 
him. 

Defendant  testified  that  when  Arney  got 
to  the  gate  with  liis  spade,  he  told  Amey  not 
to  come  Into  the  road;  that  Arney  unlatched 
the  gate  and  was  coming  onto  the  road  ;  that 
he  (defendant)  went  over  to  and  through  the 
wire  gap,  got  his  gun,  came  back,  and,  In  the 
meantime,  Mrs.  Arney  had  come  into  the 
road;  that  he  then  told  Arney  to  go  back  in- 
side the  gate,  and  he  did  so,  but  Mrs.  Amey 
stayed  in  the  road;  that  he  (defendant)  took 
hold  of  the  scraper  and  the  Ilnee  and  went 
to  scraping,  or  was  going  to  do  so,  when  Mrs. 
Arney  stepped  In  front  of  the  team  and  took 
hold  of  the  bits;  that  he  then  tried  to  start 
the  horses  up,  while  Arney  was  using  very 
profane  language  against  him;   that  Amey 
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bad  the  spade  In  his  hand  while  he  was  wlthr 
In  three  feet  of  defendant ;  that  Arney  made 
no  motion  with  the  spade  to  strike  him;  that 
after  he  got  the  gun,  he  put  the  lines  over  his 
shoulders,  took  the  gun  In  one  hand,  and 
went  on  scraping,  until  Mrs.  Arney  got  In 
front  of  the  team;  that  he  told  her  to  get 
out  of  the  way,  slapped  the  team  with  the 
lines,  and  attempted  to  drive  the  team  over 
her  If  she  did  not  get  out  of  the  way.  De- 
fendant says  Arney  then  started  west  rapid- 
ly, while  his  wife  remained  there  in  the  road 
in  front  of  the  horses.  He  then  teetifled  to 
chief  as  follows: 

"Q.  Then  tdl  the  jury  what  yon  did  when 
be  was  going  toward  the  west.  A.  Well,  I 
stepped  back  just  a  little;  I  aimed  to  fire  to 
scare  him,  and  just  as  I  raised  tie  gnn,  why, 
his  wife  come  kind  of  toward  me  and  throwed 
up  her  Ijands  and  kind  pf  holloaed  a  little, 

"Q.  And  then  what?  A.  Well,  I  fired  the 
gun. 

"Q.  Tell  the  jury  why  yon  fired  the  gun. 
A.  I  fired  it,  I  tdmed  to  scare  him. 

"Q.  Why  did  you  aim  to  scare  hlmT  A.  To 
keep  him  from  coming  back  there  any  more. 

"Q.  Go  ahead  and  tell  the  jury  what  was  in 
your  mind.  A.  WeU,  I  thought  he  started  aft- 
er a  gun,  is  what  I  thought. 

"Q.  State  to  the  jury  what  your  Intention 
was  as  to  whether  yon  Intended  to  shoot  Mr. 
Arney.  A.  Well,  I  didn't  aim  to  shoot  him 
at  all. 

"Q.  About  how  far  was  he  away  from  you 
at  the  time  you  fired  the  gun?  A.  WeU,  I 
think  he  was  something  like  25  yards  away. 

"Q.  Thafs  75  feet,  you  mean?  A.  Yes,  sir; 
something  like  that. 

"Q.  And  he  had  walked  then  about  75  feet 
with  his  l>ack  to  you  then?    A.  Tes,  sir. 

"Q.  And  he  fa*d  been  standing  there  within 
a  few  feet  of  yoa  cursing  and  swearing  for 
about  how  long?    A.  Oh,  probably  2D  minutea, 

"Q.  Before  he  started  toward  his  house?  A. 
Yes,  sir." 

Defoidant  did  not  let  any  one  know  he  was 
going  to  open  the  ditch  In  front  of  Arney's 
gate  that  morning. 

On  cross-examination,  defendant  testified 
that  Arney,  while  Inside  the  gate,  started  to- 
wards his  honse  and  said  something  to  his 
wife,  but  she  did  not  move,  but  stayed  right 
there;  that  he  took  the  gun  and  walked  five 
or  six  feet  away  from  the  scraper,  near  but 
north  of  the  gatepost;  that  at  the  time  he 
fired  at  Arney,  his  wife  was  south  of  defend- 
ant tn  the  road;  that  she  came  rapidly  to 
where  he  was;  that  she  saw  him  walking 
north  with  the  gun.    He  further  testified: 

"Q.  What  did  you  do  about  ttepping  out  of 
the  ioay  of  herT  A.  I  loalked  to  the  north  of 
her."    (Italics  ours.) 

While  Mra  Arney  was  In  the  road,  she 
asked  defendant  what  authority  he  bad  for 
scraping  the  ditch  ont  tn  front  of  their  gate, 
and  he  said  Frank  Neff  authorized  him  to 
do  so. 

Arney  says  be  was  from  60  to  70  feet 


away,  with  his  back  to  defendant,  g«4ng  to- 
wards his  home,  when  he  was  shot 

Dr.  Sellers  testified  Qiat  about  88  sbot  en- 
tered Arney's  body  that  he  was  aUe  to  re- 
move about  24  shot. 

A  nnmber  of  other  parties  were  examined, 
Including  several  character  wltneases  in  be- 
half of  defendant. 

We  have  set  ont  the  main  flusta  rdating  to 
the  shooting,  in  order  that  the  dontirrers  to 
the  evldmce  and  the  instmctlons  glvoi  and 
refused  may  t>e  prapeiriy  ctmaidered.  Any 
other  matters  which  may  be  deemed  of  Im- 
portance will  be  oonridered  In  the  opinion. 

Defendant,  in  dne  time,  filed  his  motions 
for  a  new  trial  and  in  arrest  of  Judgment, 
both  of  wlilch  were  overmled  and  tlte  cause 
duly  appealed  by  him  to  this  court. 

W.  H.  Leasenby,  of  Mt  Moriah,  OL  O.  Boos. 
of  Bethany,  and  Hubbell  Bros.,  of  Tnaton, 
for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  I^ew- 
Is  H.  Ck>ok,  Asst  Atty.  Oen.,  fOr  the  State. 

RAII/ET,  O.  (after  stating  the  facts  aa 
above).  We  shall  attempt  to  dispose  of  ap- 
pellant's assignment  of  errors  in  the  order 
presented  in  his  brief: 

[1]  1.  "The  trial  court  erred  In  reusing 
defendant's  Instructions  A  and  H." 

Instruction  A  reads  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
at  the  time  and  place  mentioned  in  evidence, 
Jesse  Iiittle  shot  Floyd  Arney,  in  the  back  or 
side  with  a  single-barreled  breech  loading  ahot- 
gun;  and  if  the  jury  further  believe  from  the 
evidence  that  sudi  shooting  was  unlawfnlly 
and  wrongfully  done;  and  that  as  a  matter  of 
fact  Jesse  Idttle  did  not  thereby  intend  to  kill 
Floyd  Arney,  or  do  him  great  bodily  harm- 
then  the  jury  should  find  the  defendant  guilty 
of  on  assault  without  such  intent,  and  should 
assess  his  punishment  at  a  fine  not  exceeding 
$100,  or  imprisonment  in  the  county  Jail  not 
exceeding  six  months,  or  may  fix  his  punish- 
ment by  both  such  fine  and  imprisonment.'' 

We  are  of  the  opinion,  that  instruction  A 
was  pr<^)erly  refused  for  several  reasons:  (1) 
The  undisputed  evidence,  the  physical  facts, 
and  defendant's  own  testimony,  disclose  Aat 
he  was  not  entitled  to  such  an  instruction.  (2i 
It  is  conceded  that  defendant  Intentionally 
fired  his  shotgun  in  the  direction  of  Arney, 
and  that  a  large  number  of  the  shot  from  said 
gun  penetrated  the  body  of  the  latter.  If  the 
gun,  while  in  the  hands  of  defendant,  had 
accidentally  been  discharged,  without  inten- 
tion upon  bis  part  to  bring  about  said  result 
then  it  might  be  classed  as  an  "aoddoit" 
provided  defendant  was  not  guilty  of  crimi- 
nal or  culpable  negligence,  as  contemplated 
by  section  4483,  B.  S.  1009,  which 'provides 
that  If  any  person  shall  be  wounded  or  re- 
ceive great  bodily  harm  by  the  culpable  neg- 
ligence of  another,  under  such  drcumstances 
as  would  constitute  murder  or  manslaughter. 
It  death  had  ensued,  tlie  persoa  whose  atH 
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caused  sndi  injury  shall,  in  cases  not  other- 
wise provided  for,  "be  punished  by  imprison- 
ment In  the  penitentiary  not  exceeding  five 
years,  or  In  the  county  jaU  not  lees  than  six 
months,  or  by  both  a  line  not  less  than  one 
hundred  dollars  and  InixKisonnient  in  the 
county  jail  not  less  than  three  months,  or  by 
fine  not  less  than  one  hundred  dcdlars."  Tak- 
ing the  testimony  of  defoidant  alone,  without 
any  reference  to  that  of  the  state,  on  the 
theory  that  he  Intentionally  shot  his  gun  in 
the  general  direction  of  Amey,  to  scare  him, 
but  without  any  intention  'of  hitting  him, 
still  the  trial  court,  if  It  instructed  In  refer- 
ence to  above  matter,  would  have  been  com- 
pelled to  submit  the  case  to  the  Jury  on  this 
issue  nnder  section  4483,  supra,  and  not  un- 
der section  4484,  R.  S.  1909,  relating  to  com- 
mon assaults.  Said  instructiona  A  and  H 
absolutely  Ignored  the  law  as  declared  in  sec- 
tion 4483  afbresaid,  and  hence  both  were 
properly  refused  as  asked. 

In  view  of  the  foregoing,  the  trial  court 
could  not,  with  any  degree  of  propriety,  have 
submitted  this  case  to  the  Jury,  under  the 
evidence,  as  a  common  assault  under  section 
4484,  supra. 

[2]  2.  It  is  said  under  defendant's  proposi- 
tion II  that  "the  trial  court  erred  in  refusing 
the  defendant's  Instruction  lettered  F." 

We  will  ccMislder  this  instruction  in  connec- 
tion with  the  one  numbered  5,  given  by  the 
court.  These  two  instructions  placed  in  Jux- 
taposition read  as  follows : 

"B.  "P. 

"Tbe  court  liutrucU  the  "The     court     Instruct! 

}ui7  that  he  who  wtlUul-  the    juir    that   no    pre- 

ly,  that  Is,  Intentlonallr,  emnptlon    arises    against 

naes     upon     another    at  the  defendant  Jesse  Llt- 

some  vital  part,  a  deadlr  tie  hy    reason   of   llrlnc 

weapon,  such  as  a  shot-  the  shot  mentioned  In  ev- 

cun  loaded  with  gunpcw-  Idence ;  and  that  the  law 

der     and    leaden     balls,  does  not   raise  anjr   pre- 

mnst   In  the  abeence  of  sumption  that  he  Intend- 

qualifylng  facts  be  pre-  ed    to    kill    the    witness 

snmed  to  know  that  the  Floyd    Amey,    but    that 

.eltect    Is    likely    to    be  the    whole   matter    with 

death,  and  ksowlns  this  reference  to  the  intention 

must  be  presumed  to  tn-  of    the    defendant    Jesse 

tend  death,  which  Is  the  Uttle   Is    a   question   at 

probable     and     ordinary  fact  for  the  Jury  to  de- 

consaqaence   of   such    an  tannine  from  all  the  erl- 

Bct;   and  if  such  deadly  dence    admitted    by    the 

weapon    Is    used   without  court   and   from   all    the 

Just    cause    or    provoca-  surrounding     tacts     and 

Uon.  he  must  be  presum-  cireumstanoes    shown    to 

ed  to  do  It  wickedly  or  you   in   evidence  at  this 

from  a  bad  beart."  trial." 

The  foregoing  instructions  5  and  F  are  di- 
rectly contradictory,  and  cannot  stand  to- 
gether. If  Instruction  5,  given  by  the  court, 
properly  declares  the  law,  then  instruction  F 
was  properly  refused  by  the  trial  court. 

In  passing  upon  this  Issue,  it  is  well  to 
keep  in  mind  the  prominent  facts  relating  to 
defendant,  and  the  motives  which  actuated 
him  in  going  to  Amey's  gate  without  author- 
ity, on  the  morning  of  November  7,  1917,  to 
open  the  ditch  in  front  of  same,  which  had 
been  flUed  by  Amey  the  evening  of  November 
6,  1917. 


Defendant  and  Amey  had  t  flg^t  on  the 
afternoon  of  November  6, 1917,  on  account  of 
defendant's  act  in  digging  the  ditch  in  front 
of  Amey's  gate.  The  latter  got  the  best  of 
defendant  at  that  time,  and  it  clearly  appears 
from  the  evidence  that  be  was,  (m  the  morn- 
ing of  November  7,  feeling  keenly  the  humil- 
iation to  which  he  had  been  subjected  on  the 
preceding  day,  for  he  Introduced  as  a  witness 
old  man  Ooffman,  who  testlfled  tliat  defend- 
ant was  at  his  well  on  the  morning  of  the 
shooting,  and  he  noticed  defendant  was  pale ; 
that  he  then  told  witness  he  had  a  scrap  with 
Amey  tlie  evening  before;  that  defendant 
kind  of  broke  down  and  cried  a  Uttle  in  tell- 
ing about  It  Defendant  admits  that  he 
took  two  shells  and  his  gun  when  he  started 
with  his  team  and  scraper  to  open  this  ditch 
again.  He  had  no  authority  to  do  so  from 
Frank  Neff,  the  road  boss,  and  deliberately 
beaded  for  a  difficult  with  Amey  when  he 
went  to  the  latter's  gate  that  morning  to  open 
the  ditch.  He  admits  that  he  left  home  that 
morning,  and  took  his  gun  along  to  defend 
himself  against  assaults  from  Amey.  On  the 
appearance  of  Amey  and  wife,  he  got  his  gun, 
told  'Amey  not  to  come  through  the  gate. 
With  his  gun  in  his  hand,  and  the  reins  over 
his  shoulders,  he  tried  to  drive  the  team  over 
Mrs.  Amey,  while  attempting  to  open  the 
ditch.  After  Amey  had  left  the  gate,  and 
was  60  to  76  feet  away,  going  toward  his  own 
home,  the  defendant  stepped  In  the  clear  and 
shot  deceased.  He  admits  tliat  he  fired  the 
gun  Intentionally,  but  claims  he  did  not  aim 
to  hit  Amey. 

In  view  of  the  foregoing  facts,  and  defend- 
ant's insistence  that  he  did  not  intend  to 
shoot  Amey,  we  are  of  the  oplni(m  that  in- 
struction 5,  supra,  was  proper,  and  is  support- 
ed by  a  long  line  of  decisions  in  this  state. 
State  V.  Foster,  220  S.  W.  loc.  dt  960,  and 
cases  cited;  Stafe  v.  Wansong,  271  Mo.  loc 
dt.  66,  67,  196  S.  W.  999,  and  cases  dted ; 
State  V.  Webb,  286  Mo.  loc.  dt.  683, 182  S.  W. 
975;  State  v.  Keener,  225  Mo.  loc.  dt  496, 
125  S.  W.  747;  State  v.  Merkel,  189  Mo.  loa 
dt  319,  87  S.  W.  1186;  State  v.  John,  172 
Mo.  loc.  dt  226,  227,  72  S.  W.  525,  95  Am.  St 
Rep.  613;  State  v.  Bauerle,  145  Mo.  loc.  dt 
23,  46  S.  W.  609 ;  State  v.  Grant  144  Mo.  56, 
loc.  dt  63,  45  S.  W.  1102;  State  v.  Patterson, 
116  Mo.  loc.  dt  613,  22  S.  W.  606 ;  State  v. 
Doyle,  107  Mo.  loc.  clt  ^,  17  S.  W.  761;  State 
V.  Holme,  54  Mo.  loc.  dt  162. 

[8,  4]  8.  It  is  contended  that  "the  court  er- 
red in  giving  the  state's  Instruction  numbered 
8,  and  In  refusing  defendant's  requested  In- 
stmctlon  numbered  B." 

Instruction  8,  complained  of,  reads  as  fd- 
lows: 

"The  court  initructs  the  jury  that  there  is 
no  self-defense  in  this  case,  and  the  jury  can- 
not acquit  the  defendant  npon  the  ground  of 
self-defense. 

"You  are  further  instracted  that  although 
you  may  believe  frem  the  evidence  that  the 
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prosecuting  witness  cursed  tbe  defendant,  call- 
ed him  a  damned  coward,  yet  this  would  not 
justify  the  defendant  in  shooting  said  prosecut- 
ing witness,  if  you  believe  he  did  shoot  him." 

The  first  paragraph  of  above  Instruction 
properly  cuts  off  the  fictitious  plea  of  self- 
defense.  Amey  bad  withdrawn  from  the 
scene  of  action,  was  on  bis  own  premises 
with  his  back  to  defendant,  and  trayellng  to- 
ward bis  own  borne  when  shot  from  the  rear. 
In  addition  to  the  above,  appellant  Is  still  in- 
sisting in  this  court  that  be  did  not  intention- 
ally shoot  Amey,  but  only  shot  to  scare  him. 
On  the  undisputed  facts,  there  Is  not  even  a 
semblance  of  self-defense,  connected  with  the 
case,  and  the  court  below  properly  so  de- 
clared. 

The  remainder  of  the  instruction  is  not  a 
comment  on  the  evidence,  but  correctly  in- 
formed the  Jury  tbat  the  profane  and  threat- 
ening language  used  by  Amey,  while  at  or 
near  the  gate,  did  not  Justify  defendant  in 
shooting  him,  under  the  circumstances  afore- 
said. The  law,  as  declared  in  the  second 
paragraph  of  said  instruction,  has  been  di- 
rectly approved  by  this  court  in  State  v.  Bal- 
lance,  207  Mo.  loc.  cit  618,  619,  106  S.  W.  loc. 
cit  64,  where  Jndge  Oantt,  speaking  for  this 
Division,  said: 

"Instruction  number  13  is  challenged.  In 
these  words  the  court  instructs  the  jury  that 
DO  words  or  epithets,  however  opprobrious  or 
insulting,  can  justify  the  killing  of  the  party 
who  uses  them.'  •  •  •  This  instruction  cor- 
rectly declared  the  law  of  this  state." 

To  same  effect  are  the  following  cases: 
State  V.  Mills.  272  Mo.  loc.  cit.  5.39,  199  S.  W. 
131:  State  v.  Myers,  221  Mo.  loc.  cit.  620,  121 
S.  W.  131 ;  State  v.  Edwards,  203  Mo.  loc.  cit 
544,  545.  102  S.  W.  520;  State  v.  Gordon,  191 
Mo.  loc.  cit  125,  89  S.  W.  1025,  109  Am.  St. 
Rep.  700 ;  State  v.  GartreUf  171  Mo.  loc.  cit 
616,  71  S.  W.  1045. 

(a)  Defendant's  Instractlon  E  Is  argumen- 
tative In  form,  and  the  same  subject  Is  prop- 
erly covered  In  instruction  10,  given  by  the 
court  We  rule  that  no  error  was  committed 
by  the  court  in  giving  instruction  8,  supra, 
nor  in  refusing  to  give  defendant's  instruc- 
tion E. 

[5]  4.  Error  is  assigned  by  appellant  as  to 
the  action  of  the  court  tn  giving  instruction 
9,  as  follows: 

"The  court  further  instructs  the  jury  that 
the  defendant  had  no  legal  right  or  authority 
on  the  7tb  day  of  November,  1917,  the  day  of 
the  shooting,  to  scrape  out  or  remove  the  dirt 
from  the  side  of  the  road  in  front  of  the  prose- 
cuting witness'  gate." 

This  Instruction  was  properly  given.  De- 
fendant was  not  road  overseer  or  In  the  serv- 
ice of  the  latter,  on  November  7,  1917,  when 
be  was  digging  a  ditch  close  to  Arney's  gate, 
and  in  front  of  his  entrance  to  the  public 
road.  Frank  Xeff  testified  that  he  never  au- 
tborized  defendant,  at  any  time,  to  dig  a 


ditch  in  front  of  said  gate.  lo  otber  words, 
defendant  was  there  without  any  legal  au- 
thority whatever.  If  Amey  was  guilty  of 
any  violation  of  law  wben  he  refilled  the 
ditch  with  Neff's  consent,  after  defendant 
had  dug  it  the  latter  had  no  legal  right,  un- 
der the  circumstances  aforesaid,  to  dig  the 
ditch  again,  wltbout  authority  from  the  road 
district  or  its  proper  officer.  On  the  other 
hand,  in  the  absence  of-  any  evidence  to  the 
contrary,  Amey  was  presumptively  the  own- 
er of  the  land  immediately  east  of  his  gate, 
subject  to  tbe  easement  ef  the  public  for  road 
purposes.  Or^int  v.  Moon,  128  Mo.  loa  dt 
48,  49,  30  S.  W.  328;  Sikes  v.  BaUroad.  127 
Ma  App.  loc.  cit.  386,  337,  105  S.  W.  700.  U 
the  road  district  saw  fit  to  let  Amey  use  this 
ground  adjacent  to  his  gate  as  a  matter  of 
convenience  la  passing  to  the  highway,  no 
one  else  had  the  right  to  complain,  and  more 
especially  this  defendant  who  confessedly 
went  there  to  dig  this  ditch  through  revenge, 
and  not  while  In  the  performance  of  any 
public  duty  dev(dving  upon  him. 

The  above  contention  is  overruled. 

[6]  6.  It  Is  claimed  by  appellant  that  the 
court  erred  In  giving  Instruction  Na  7,  which 
reads  as  follows: 

"The  jury  are  farther  instructed  that  upon 
the  question  of  intent  while  it  is  the  daty  of 
the  state  to  prove  the  intent  with  which  the 
defendant  shot  the- witness  Amey,  yet  this  need 
no  be  proven  by  direct  or  positive  evidenf:e,  but 
may  be  deduced  by  the  jury  from  all  the  facts 
and  circumstances  attending  the  shooting.  And 
if  the  Jury  can  satisfactorily  infer  from  all 
the  evidence  In  the  case  that  the  defendant 
shot  the  witness  Amey  with  intent  to  kill  bim, 
or  do  him  great  bodily  harm,  then  you  are  in- 
structed that  you  will  be  warranted  in  finding 
the  defendant  gulltgr  as  charged  in  the  infor- 
mation." 

This  instruction  is  consistent  with  those 
numbered  2  and  3,  in  regard  to  Uie  presump- 
tion of  defendant's  innocence,  as  well  as  the 
presumption  in  regard  to  reasonable  doubt 
and,  considered  in  connection  with  instruc- 
tion 6,  the  Jury  could  not  have  been  misled 
by  Instruction  7,  as  given.  State  v.  Jadison, 
221  Mo.  loc.  cit  509,  510,  120  S.  W.  G6,  133 
Am.  St  Rep.  477.  In  other  words,  we  held 
in  the  case  Just  cited  that  it  was  not  error  to 
give  an  instruction  like  7,  supra. 

The  above  contention  is  accordingly  ove^ 
ruled. 

6.  Appellant  Insists  that  the  court  erred  ia 
refusing  to  give  his  declaration  M. 

This  instruction  was  properly  refused,  for 
several  reasons  heretofore  assigned,  and  be- 
cause it  does  not  properly  declare  the  law. 

This  contention  la  likewise  overruled. 

[7]  7.  It  is  further  contended  by  appellant 
that  his  motion  in  arrest  of  Judgment  should 
have  been  sustained  on  tbe  ground  that  the 
Information  heretofore  set  out  is  insufficient 
We  are  of  the  opinion  that  the  Information 
Is  sufficient    Section  4482,  B.  S.  1909;    aeo- 
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tloD  3283,  R.  S.  1919;  State  t.  Balrd,  271  Mo. 
loe.  cit,  18,  195  S.  W.  1010;  State  v.  Duncan, 
23T  Mo.  195, 140  S.  W.  882;  State  v.  Helton, 
234  Mo.  659,  13T  S.  W.  987;  State  v.  Ueai- 
rickson,  165  Mo.  262,  65  S.  W.  550. 

This  contention  Is  also  overmled. 

[S]  8.  It  is  claimed  that  tlie  court  commit- 
ted error  In  refusing  to  allow  defendant  to 
show  by  evidence  that  It  bad  been  the  custom 
of  defendant,  Amey,  and  others  to  do  free 
work  on  the  road  running  by  the  Amey  gate, 
etc. 

This  evidence  was  clearly  Incompetent  for 
any  purpose  and,  as  heretofore  stated,  gave 
defendant  no  license  to  dig  the  ditch  in  front 
of  Amey's  gate,  etc. 

This  coiit«Dtl<«  is  orermled. 

9.  Appellant's  contention  that  the  court 
committed  error  In  refusing  to  permit  him 
to  testify  in  respect  to  bis  mind  and  as  to 
wbetlier  he  was  excited,  etc.,  is  without  mer- 
it and  is  OTerruled. '  On  the  contrary,  be  was 
given  great  latitude  and  permitted  to  testify 
in  respect  to  matters  that  were  irrelevant,  in- 
competent, and  immaterial. 

Tills  contention  is  overruled. 

10.  Defendant's  contention  that  the  court 
below  committed  error  in  permitting  counsel 
for  the  state  to  contradict  defendant  while 
he  was  being  examined  Is  without  merit  and 
overruled. 

11.  The  court  committed  no  error  in  refus- 
ing defendant's  instruction  O,  as  instruction 
4,  given  by  the  court,  was  proper  and  direct- 
ed the  Jnry  to  consider  defendant's  previous 
good  character,  eta 

[9]  12.  The  court  properly  refused  defend- 
ant's instruction  V,  relating  to  expert  testi- 
mony, because  it  bad  no  place  in  the  case.  It 
related  to  the  evidence  of  the  two  doctors 
who  were  examined  as  to  Amey's  condition, 
after  the  shooting,  and  testified  as  to  the 
number  of  shot  which  entered  his  body,  etc. 
There  was  no  controversy  about  Amey  hav- 
ing been  shot  by  defendant,  and  hence  the  ex- 
tent of  bis  injury  was  not  a  material  issue  in 
the  esse. 

The  court  committed  no  oror  in  refusing 
said  instruction. 

[10]  13.  Defendant,  in  instruction  S,  asked 
the  court  to  declare  that,  at  the  time  of  the 
shooting,  if  defeadant  was,  from  any  cause, 
so  unconscious  of  tils  acts  as  not  to  know 
what  he  was  doing,  the  Jury  should  acquit 
blm.  Tills  instractlon  was  properly  refused, 
because  there  was  no  evidence  offered  in  sup- 
port of  such  theory,  and  for  the  further  rea- 
son that  the  extended  testimony  of  defend- 
ant himself,  in  detailing  the  facts,  as  hereto- 
fore set  out,  clearly  indicates  that  no  such 
issue  could  have  i>een  properly  submitted  to 
the  Jury. 

14.  The  court  properly  refused  defendant's 
histructlon  marked  T,  relating  to  the  law  of 
self-defense,  for  the  reasons  heretofore 
^ted. 

[t1]  15.  Defendant's  instractlon  D,  relat- 
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ing  to  the  punishment  whidi  fhe  Jury  might 
inflict  on  defendant.  If  they  found  him  guilty, 
was  properly  refused,  because  it  simply  stat- 
ed an  abstract  proposition  of  law,  and  the 
court  gave  Instruction  6,  properly  declaring 
the  law  on  this  subject 

[1 21  16.  The  court  properly  refused  defend- 
ant's instructions  I  and  J  for  the  reason  that 
instruction  10,  given  by  the  court,  correctly 
stated  the  law  in  respect  to  the  credibility 
of  witnesses,  etc. 

[IS]  17.  We  hare  carefully  read,  the  seo- 
<md  time,  all  the  testimony  as  it  is  set  out  la 
the  abstract  of  record.  We  have  likewise 
read  the  respective  briefs  and  considered  a 
large  number  of  the  innumerable  authorities 
cited  by  appellant  We  are  of  the  opinion 
that  defendant  has  had  a  fair  and  impartial 
trial  before  a  Jury,  against  whom  no  charges 
are  made.  We  are  satisfied  from  the  record 
before  us  that  defendant's  contention  that 
he  intentionally  shot  off  bis  gun  to  scare 
Amey,  tmt  did  not  intend  to  hit  htm,  was 
purely  an  afterthought  It  appears  from  the 
record  that  on  December  4, 1917,  Floyd  Amey 
sned  defendant  for  damages  in  the  circuit 
court  of  Harrison  county  aforesaid,  in  which 
defendant  was  charged  in  the  petition  with 
having  feloniously,  etc.,  shot  Amey  on 
November  7,  1917.  Defendant  filed  an  an- 
swer, in  said  cause,  admitting  the  shooting; ' 
and  among  other  things  alleged  therein  the 
following: 

"While  the  defendant  was  so  engaged  in  re- 
moving said  earth  in  the  exercise  of  his  legal 
rights,  as  authorized  by  the  proper  officials  of 
Fox  Creek  township  aforesaid,  the  plaintiff 
Amey  came  out  with  a  spade  and  threatened  to 
strike  the  defendant  Little;  and  in  the  course 
of  said  disturbance  so  raised  by  the  plaintiff 
Amey,  and  while  the  defendant  Little  was  agi- 
tated, excited,  and  much  wearied  from  loss  of 
sleep  and  worry  at  said  conduct  of  the  plaintiff 
Amey,  the  defendant  Little  shot  the  plaintiff 
Amey,  but  said  shooting  was  done  without  any 
willfolness  or  malice  and  withMt  any  intent  to 
inflict  injury,  and  for  which  shooting  plaintiff 
Amey  is  equally  at  fault  with  the  defendant 
LitUe." 

Is  it  not  somewhat  ifemarkable  that  defend- 
ant, in  his  answer,  filed  more  than  a  month 
after  November  7,  1917,  said  nothing  about 
the  shooting  being  the  result  of  an  accident? 
Nor  does  the  answer  allege  that  he  shot  to 
scare  Amey,  without  any  intention  of  hitting 
him.  We  are  of  the  opinion  that  the  Jury 
were  fully  Justified  in  finding  that  defendant, 
on  the  morning  of  November  7,  1917,  smart- 
ing under  the  influence  of  the  previous  en- 
counter, with  a  heart  and  mind  fhtally  bent 
on  mischief,  took  his  gun  and  shells,  with  the 
scraper,  to  the  scene  of  the  trouble,  without 
legal  authority  to  dig  said  ditch,  and  well 
knowing  that  Amey  would  appear  at  the 
gate  and  object  to  bis  digging  the  ditch.  Be 
left  the  gun  Inside  the  gap  until  Aroey  and 
wife  came,  objected  to  Arney  coming  throng 
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the  gste,  got  Mb  gun,  and  wltb  his  Unea  over 
bla  shoulders,  and  the  gun  In  his  hand,  pro- 
ceeded to  dig  this  ditch  without  authority, 
and  attempted  in  so  doing  to  drive  the  team 
over  Arner's  wife.  He  thereupon  left  the 
scraper,  stepped  out  In  the  dear,  and  shot 
Amey,  who  was  then  50  to  75  feet  away,  on 
his  own  premises,  with  his  back  to  defend- 
ant and  moving  toward  his  own  home.  Aft- 
er shooting  Amey,  in  the  presence  of  the  lat- 
ter's  wife,  and  in  the  presence  of  old  man 
Coffman,  he  neither  did  anything  or  said  a 
word  which  indicated  an  accidental  shooting, 
and  still  at  the  trial  at(ked  the  court  to  give 
his  Instructions  T  and  F  on  the  law  of  self- 
defense,  and  complained  in  his  motUn  for  a 
new  trial  that  the  court  committed  error  In 
refusing  said  InstructlMis. 

In  view  of  the  foregoing,  as  well  as  tlie 
other  facts  and  drcpmstances  detailed  in  evi- 
dence, the  trial  court  committed  no  error  In 
refusing  to  submit  the  case  to  the  Jury  as  a 
oommcm  assault  Considering  the  case  as  a 
whole,  the  defendant  was  fairly  tried  and 
convicted  Qp<«  clear  evidence,  tending  to 
show  he  was  gnUty  of  the  diarge  spedfled  in 
the  information.  We  find  no  errors  in  the 
record  of  which  defendant  can  legally  com- 
plain. 

The  judgment  below  is  accordingly  af- 
firmed. 

WHITE  and  MOZLBT,  CO.,  concur. 

PER  OUBIAM.  The  foregoing  opinion  of 
RAIIiBT,  O.,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  ctmcur. 


STATE  V.  QRIFFIN. 
No.  22S6^ 

(Supreme  Court  of  Missouri,  Division  No.  3. 

March  7,  1921.    Rehearing  Denied 

March  18, 1921.) 

1.  Crimlnai  law  «s»882— Special  verdlot  net 
finding  Inteat  or  valas  of  property  held  insuf- 
floient 

In  a  prosecutioD  for  removing  and  conceal- 
ing a  mortgaged  chattel,  a  special  verdict  which 
failed  to  find  that  defendant  had  intent  to 
hinder  or  defraud  and  failed  to  find  the  value 
of  the  mortgaged  automobile,  which  determined 
whether  the  defense  was  a  felony  or  misde- 
meanor, is  insufficient 

2.  Chattel  mortgages  «=38— Transaotlon  bsld 
not  a  conditional  sale,  but  absolate  sale  with 
mortgage  back. 

Where  an  automobile  was  sold  to  defendant 
under  a  contract  providing  that  the  title  and 
possession  were  to  remain  in  the  seller  until 
conveyed,  and  two  days  thereafter  the  pos- 
ppssion  was  ddivered  to  defendant  on  his  ex- 


eeothiK  a  chattd  mortgage  for  the  balance  of 
the  purchase  price,  the  delivery  of  possesaon 
was  a  transfer  of  the  title  to  defendant  subject 
to  the  diattd  mortgage,  and  not  a  condltianal 
sale. 

3.  Chattel  BMrtgags*  «a>l7,  230— Mertgai*  Iv 
owRsr  of  aguity  ander  ooaditloaal  sals  eoa- 
tract  valid  and  Is  wItMn  statute  paaalizlsi 
ramoval  of  mortgaged  property. 

The  buyer  of  an  automobile  under  a  con- 
ditional sale  contract  has  an  equity  thei^ 
for  the  amount  he  has  paid,  though  the  legal 
title  remains  in  the  seller,  and  he  can  ex- 
ecute a  valid  chattel  mortgage  covering  sndi 
equity  as  security  for  the  payment  of  the  fael- 
ance  of  the  purchase  price;  and  it  is  Jnat  as 
much  a  vioUtlon  of  Rev.  Bt  180B,  |  4570l  to 
remove  and  conceal  pn^erty  covered  by  a 
chattel  mortgage  on  such  an  equity  owned  by 
defendant  as  if  the  mortgage  covered  a  legal 
title  owned  by  defendant 

4.  Chattel  mortgages  4so233— EvMeaoa  bsM 
to  snstala  oonvletioa  for  rsnioyiDi  aad  oea- 
eealiag  mortgaged  property. 

Evidence  that  one  who  had  given  a  chattel 
mortgage  on  an  automobilo  refused  to  deliver 
it  on  demand  either  to  tho  mortgagee  or  to  the 
constaUe  who  held  a  writ  of  replevin  therefor, 
and  made  false  statements  as  to  the  place 
where  the  machine  was,  held  sufficient  to  war- 
rant the  jury  in  finding  that  he  had  concealed 
and  removed  the  automobile  with  intent  to 
hinder  and  defraud  the  mortgage. 

5.  Chattel  mortgages  4=3234— I  sstrMtimi  bsM 
erroneous  as  dirsoting  acquittal  If  property 
was  valued  at  lees  tbaa  $58. 

In  a  prosecution  for  concealing  and  remov- 
ing mortgaged  chattels,-  an  instruction  vrbidi, 
after  stating  the  facts  on  whidi  the  jury 
could  convict  including  the  fact  that  the  prm>- 
erty  was  valued  at  more  than  $50,  stated -that 
if  the  jury  did  not  find  the  facts  to  be  as  stated 
they  should  find  the  defendant  not  guilty,  was 
erroneous  as  directing  acquittal  if  the  prop- 
erty was  of  less  value  than  $60,  in  iiiucit  event 
they  could  have  foond  the  defendant  goil^  of 
a  misdemeanor  under  Rev.  St  1009,  I  4B70. 

6.  Chattel  mortgages  9=9234 — InstmetiOB  .im- 
posing on  defendant  burdea  of  proving  want 
of  consent  Is  erroneous. 

In  a  prosecution  for  concealing  snd  remov- 
ing mortgaged  chattels,  an  instruction  .which 
imposed  upon  defendant  the  burden  of  show- 
ing that  the  property  was  removed  or  om- 
cealed  without  the  written  consent  of  tho  mort- 
gagee was  erroneous. 

7.  Chattel  mortgagee  $=3234— Verdict  oonvlct- 
lag  of  removing  property  should  Indicate  fel- 
ony or  misdemeanor. 

In  a  prosecution  for  removing  and  conceal- 
ing a  mortgaged  chattel  contrary  to  Rev.  St. 
1900,  !  4570,  which  malieB  the  offense  a  fel- 
ony where  the  chattel  is  valued  at  more  than 
$50,  and  a  misdemeanor  if  its  value  ia  less 
than  $50,  the  verdict  should  indicate  whether 
defendant  was  found  guilty  of  a  felony  or  a 
misdemeanor  so  that  the  jurisdiction  of  -the 
appeal  may  be  determined  thereby. 
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•.  Chattel  nortaaflM  «=9234— InstruotioR  In- 
tent might  IM  determined  from  oircumstanees 
held   proper. 

In  a.  prosecution  for  Temoving  and  conceal- 
In);  a  mortgagred  aatomoblle  where  there  was 
eTidence  that  defendant  refused  to  delirer  the 
•ntomobile  to  the  mortgaKce  and  made  false 
Rtatements  as  to  its  whereabouts,  an  instruc- 
tion that  the  intent  might  be  inferred  from 
all  the  facts  and  circumstances  snrrounding  the 
act  as  shown  by  the  evidence  was  proper. 

Appeal  from  St.  Lonis  Clrcnlt  Conrt;  Ben- 
Jam  in  J.  EHene,  Judge. 

Carlisle  Griffin  was  convicted  of  baring  re- 
moved and  concealed  an  antomobile  subject 
to  a  chattel  mortgage,  auA  he  appeals.  Re- 
v«reed  and  remanded. 

On  the  28th  day  of  September,  1917,  Mr. 
'Wm.  a.  Conner,  the  assistant  drcnit  attorney 
for  the  dty  of  St  liOuls  aforesaid,  filed  here- 
In  a  verified  information,  charging  defendant 
with  having  removed  and  concealed  a  second- 
band  Ford  touring  car,  described  in  a  diat- 
tel  mortgage  given  by  said  defendant  to  the 
Weber  Motor  Gar  Company,  a  corporation,  on 
the  20th  day  of  May,  1916.  Defendant  was 
convicted  and  bis  punishment  fixed  at  three 
months  In  the  dty  Jail.  He  filed  a  motion  to 
quash  said  Information,  which  contained, 
among   other  things,   the  following: 

"Because  two  or  more  separate  and  distinct 
crimes  are  attempted  to  be  charged  in  said 
information  in  the  same  count  and  not  sepa- 
rately stated." 

The  motion  was  overruled  and  an  exception 
duly  saved  to  the  overruling  of  same. 

The  evidence  on  the  part  of  the  state  sub- 
stantially shows  that  on  tbe  20th  of  May, 
1916,  the  Weber  Motor  Car  Company,  a  cor- 
poration, located  at  2217  Locust  street,  St. 
lonls.  Mo.,  sold  to  defendant,  for  the  sum  of 
1300,  one  secondhand  Ford  touring  car.  A 
contract  in  vrritlng  was  entered  Into  between 
defendant  and  said  company  In  regard  to 
terms  of  payment,  etc,  which  was  offered  in 
evidence  by  the  state  and  marked  as  "Blxblblt 
A."  It  appears  from  tbe  evidence  that  short- 
ly after  the  execution  of  said  EiXhibit  A,  de- 
fendant lllsewise  executed  and  delivered  to 
said  company  a  chattel  mortgage  on  the  Ford 
touring  car  aforesaid  to  secure  $175,  being 
the  balance  due  after  deducting  tbe  payment 
of  $125  paid  in  cash  at  the  time  of  the  eze- 
cntlon  of  tbe  instrument  aforesaid.  By  sub- 
sequent payments,  and  by  work  which  de- 
fendant did  for  tbe  benefit  of  said  company, 
the  amount  of  said  indebtedness,  at  tbe  time 
of  trial,  was  reduced  to  about  $118.  Tbe 
$175,  bidance  doe  on  said  car,  was  to  be  paid 
by  monthly  installments  of  $25  eacb,  as 
shown  In  said  £ixhlblt  A.  The  whole  of  said 
hidebtedness  was  due  prior  to  May,  1917. 

Edward  Weber,  a  member  of  tbe  above  eor- 
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poration,  testified  in  substance  that  his  firm 
handled  new  Stndebaker  cars,  along  with 
secondhand  cars  that  might  be  taken  in 
trade;  that  aa  the  20th  of  May,  1916,  de- 
fendant took  posseaslon  of  the  Ford  car 
aforesaid;  that  In  May,  1917,  witness  per- 
sonally made  demand  of  payment  of  the  notes 
aforesaid,  which  were  then  due,  at  defend- 
ant's place  of  business  on  Delmar  avanue. 
Witness  testified,  in  respect  to  said  matter, 
as  follows: 

"Q.  What  conversation  did  yon  have  with 
Griffin?  A. Well,  I  said  to  hin»,  'It  you  don't 
want  to  pay  or  can't  pay  tbe  note,  let  as  have 
the  car  back.' 

"Q.  What  did  he  say?  A.  He  said  he  wouldn't 
do  it.  I  asked  where  the  car  was,  and  he 
ooaldnt  tell  us.  '> 

"Mr.  CMalley:  We  object  to  that  as  a  «on- 
clusiop,  your  honor. 

■rrhe  Witness:   He  wouldn't  tell  us. 

"By  Mr.  Beeder:  Q.  Did  you  see  the  car  at 
that  timet    A.  No,  sir." 

Witness  farther  said  defendant  told  him 
tbe  car  was  in  a  certain  place;  that  he  and 
his  secretary  went  to  the  place  designated, 
and  the  car  was  not  there;  that  be  went  to 
defendant's  sign  shop  and  also  to  his  residence 
and  could  not  find  it;  that  said  company 
then  brought  a  replevin  suit  for  the  posses- 
sioq  of  said  car,  but  did  not  get  it 

On  cross-examination,  witness  said  that 
he  went  to  defendant's  residence  with  Mr. 
Fassig,  at  919  Pendleton  avenue;  that  they 
looked  to  see  ij  defendant  had  a  car  in  the 
garage  or  If  he  bad  a  garage,  and  that  they 
could  not  find  any  Ford  car  around  there; 
that  there  was  no  car  like  this  one  on  Pendle- 
ton avenue.  Witness  testified  that  Bxhlbit 
A.  was  signed,  and  that  when  tbe  delivery  of 
the  car  was  made,  some  two  days  later,  the 
mortgage  and  notes  were  executed;  that  tbe 
car  was  still  at  tbe  compiwy's  place  of  busi- 
ness at  that  time;  that  defendant  bad  al- 
ready ridden  in  tbe  car  and  had  examined 
same.    This  witness  further  testified: 

"By  the  Court:  Q.  I  ^on't  think  it  is  quite 
clear  what  was  said  by  Mr.  Griffin  at  the  time 
you  went  oat  there.  I  believe  you  have  re- 
lated wliat  you  said;  now,  what  did  he  say? 
A.  He  said  the  car  was  in  the  back  of  his 
place  of  business,  and  we  went  back  there 
and  the  car  was  not  there,  hut  I  thought  may-  - 
be  we  might  tiave  misunderstood  where  be 
meant,  and  I  went  over  to  the  back  of  his 
residence,  because  I  understood .  he  did  con- 
duct another  bu8ineB»  from  there.  That  was 
my  impression,  and  I  went  there  and  looked 
in  the  back,  at  tbe  garage  or  back  yard,  and 
there  wasn't  any  car  there,  and  there  wasn't 
even  a  garage  at  this  place.    *    •    • 

"By  the  Court:  Q.  What  did  he  say  about 
paying  the  atonej,  anything?  A.  He  said  he 
wasn't  going  to  pay  any  more,  I  believe,  or  be 
couldn't  pay;  I  don't  know  which.  X  says,  'It 
you  can't  pay,  then  let  us  have  the  car,'  and 
he  said  be  wouldn't  do  that" 
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Bussell  Fasslg,  In  behalf  of  the  state,  tes- 
tified In  substance  that  there  was  about  $118 
of  the  indebtedness  due  said  company  still 
unpaid,  and  that,  in  the  spring  of  1917  he 
called  upon  defendant  to  pay  the  same  and 
the  latter  told  him  he  would  pay  later.  Wit- 
ness says  he  then  told  defendant  his  company 
could  not  let  this  matter  drag  any  longer. 
They  must  either  have  the  money  or  the  auto- 
mobile, and  defendant  said  he  could  not  pay 
then.  Witness  then  asked  him  where  the 
automobile  was,  and  be  said,  "In  back  of  my 
bouse."  Witness  then  had  defendant's  ad- 
dress as  919  Pendleton  avenue;  that  he 
drove  over  to  that  comer  and  looked  in  back 
of  the  house,  but  did  not  see  any  place  where 
an  automobile  could  be  kept;  that  he  then 
employed  Mr.  Burr  S.  Goodman;  that  they 
went  out,  interviewed  defendant,  and  ^sked 
him  where  the  car  was.  He  said  he  did  not 
know.  Witness  then  said  to  him  that  the 
company  were  entitled  to  know  where  this 
car  was,  and  the  defendant  said,  "I  am  not 
wing  to  tell  you  where  the  car  is."  He  was 
then  asked  if  he  refused  to  let  the  company 
have  the  automobile,  and  defendant  said, 
"Yes."  A  few  days  after  this,  witness  went 
with  Case,  the  constable,  with  a  writ  of  re- 
plevin, for  the  automobile,  to  defendant's 
place  of  business.  Case  handed  defendant  a 
copy  of  the  writ,  and  asked  him  if  he  would 
tet  him  have  the  automobile.  Defendant 
told  him  he  did  not  know  where  it  was.  Case 
then  said  to  him,  "Do  you  refuse  to  give  me 
the  automobile?"  and  defendant  said,  "Yes." 

Howard  A.  Case,  witness  for  the  state, 
testified  in  substance  that  he  delivered  the 
writ  of  replevin  to  defendant  and  told  him 
that  he  (witness)  wanted  the  automobile  and 
demanded  the  possession  of  It;  that  he  asked 
defendant  if  he  refused  to  ^ve  it  to  him; 
that  defendant  refused  to  do  so,  and  witness 
did  not  get  the  car*. 

Burr  S.  Goodman  testified  In  behalf  of  the 
state  that  he  went  with  Fasslg  to  see  de- 
fendant, and  told  the  latter  that  he  must 
either  pay  the  notes  er  return  the  machine; 
that  he  asked  defendant  where  the  machine 
was,  and  the  latter  would  not  give  him  any 
definite  response;  that  witness  asked  him  if 
It  had  been  stolen,  and  defendant  said,  "Tea, 
It  has  been  stolen,"  but  refused  to  give  wit- 
ness the  machine  or  pay  the  notes. 

This  was  substantially  all  the  testimony, 
aside  from  the  contract  and  chattel  mort- 
gage, which  will  be  considered  hereafter. 

Defendant  introduced  no  testimony,  but 
stood  on  his  demurrer  to  the  evidence. 

The  court  gave  some  instructions  to  the 
jury  and  refused  others  asked  by  defendant 

The  Jury  returned  into  court  the  following 
verdict: 

"We,  the  jury  in  the  above-entitled  cause, 
find  defendant  guilty  of  removing  and  con- 
cealing property  covered  by  chattel  mortgage, 
as  charged  in  the  information,  and  assess  his 
punishment  at  three  (3)  months  city  jaiL" 


Defendant,  in  due  time,  filed  a  motion  and 
supplemental  motion  for  a  new  trial,  and 
likewise  a  motion  in  arrest  of  judgment. 
Said  motions  for  a  new  trial  and  In  arrest  of 
Judgment  were  omniled,  and  defendant  i^ 
pealed  the  cause  to  this  court 

Frank  C  O'lkfalley,  of  St  Louis,  for  appe- 
lant 

Frank  W.  McAllister,  Atty.  Gen.,  and  3. 
W.  Broaddus,  Asst  Atty.  Gen.  (Albert  MUler, 
of  Hlllsboro,  of  counsel),  for  the  State. 

BAIL£nr,  a  (after  stating  the  facte  as 
above).  [1]  1.  This  case  was  here  on  a  former 
appeal,  and  will  be  found  reported,  as  State 
of  Missouri  T.  Grlflln,  278  Mo.  436,  212  a 
W.  877.  The  verdict  In  the  ftHrmer  case  reads 
as  follows: 

'^e,  the  jniy  in  the  above-entitled  cause,  find 
the  defendant  guilty  of  feloniouslr,  willfully  and 
nnlawfuUy  removing  and  concealing  personal 
property,  covered  by  a  chattel  mortgage,  and 
assess  Uie  punishment  at  six  months  in  the  city 
jail." 

Judge  Wllilams,  In  disposing  of  the  case, 
on  pages  439  and  440  of  278  Mo.,  on  page 
878  of  212  S.  W.,  among  other  things,  said: 

"Appellant  contends  that  the  verdict  is  in- 
sufficient to  support  the  judgment  in  that  it 
is  a  special  verdict  and  fails  to  find  all  of  the 
elements  of  the  alleged  crime.  The  learned  At- 
torney General  confesses  error  in  this  regard. 

"We  are  of  the  opinion  that  the  point  is  well 
taken.  The  verdict  is  a  special  verdict  State 
V.  Modlin,  197  Mo.  376.  Being  a  special  ver- 
dict it  should  find  all  the  essential  elements  of 
the  offense.  State  v.  Bishop,  231  Mo.  411. 
One  of  the  essential  dements  of  the  offense 
is  that  the  act  must  have  been  done  "with 
intent  to  hinder,  delay  or  defraud  sach  mort- 
gage.'   Section  4570,  B.  S.  1909. 

"The  verdict  is  also  defective  in  other  re- 
spects, but  the  foregoing  is  sufficient  to  show 
the  insufficiency  of  the  verdict,  and  to  cause  a 
reversal  of  the  judgment" 

The  case  Is  here  again  upon  substantially 
the  same  facts.  In  which  the  following  ver- 
dict was  returned  by  the  Jury: 

"We,  the  jury  in  the  atK>ve-entitled  cause, 
find  the  defendant  guilty  of  removing  and  con- 
cealing property  covered  by  chattel  mortgage  as 
rharged  in  the  information,  and  assess  his  pun- 
ishment at  three  (8)  months  city  jaiL'.' 

The  information  herein  charges  two  a^ia- 
rate  and  distinct  oflFenses  in  a  single  count 
We  are  of  the  opinion  that  the  verdict  In 
tills  case  Is  subject  to  the  same  criticism 
leveled  against  the  verdict  when  the  case  was 
here  on  the  former  appeal.  It  does  not  show 
that  the  matters  complained  of  were  done 
with  intent  to  liinder,  delay,  or  defraud  the 
mortgagee.  Nor  does  the  verdict  sliow  wheth- 
er the  Ford  touring  car  In  controversy  ec- 
ceeded  in  value  $50,  or  whether  its  value  was 
less  than  said  sum.  If  defendant  was  guilty 
of  the  offense  charged,  and  the  value  of  said 
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propertr  was  $60  or  more,  It  made  him  ^llty 
of  a  felony,  and  this  court  would  have  Juris- 
diction on.  appeal.  On  the  other  band,  If 
defendant  was  found  gnllty  of  the  offense 
charged,  and  the  value  of  the  machine  was 
less  than  $50,  he  could  only  have  been  con- 
victed of  a  misdemeanor,  and  this  dourt 
would  have  no  jurisdiction  of  the  cause  on 
appeal.  We  are  therefore  of  the  opinion  that 
the  verdict  in  this  case  is  a  special  one,  and 
is  Insufficient  as  such,  for  the  reasons  hereto- 
fore assigned.  State  t.  Griffin,  278  Mo.  436, 
212  S.  W.  877;  State  v.  Reeves,  276  Mo.  lot 
dt.  353,  208  S.  W.  loc.  dt  91;  State  v.  Pace, 
269  Mo.  loc.  dt.  687,  192  S.  W.  428;  State  v. 
Miller,  295  Mo.  loc.  dt.  230,  231,  164  S.  W. 
4S2:  State  v.  Bishop,  231  Mo.  loc.  dt  414, 
415,  183  8.  W.  33;  State  v.  Modlln,  197  Mo. 
loc.  dt.  380,  95  S.  W.  845;  State  v.  DeWitt, 
186  Mo.  loc  dt.  67,  84  S.  W.  956;  State  v. 
Pierce,  136  Mo.  34,  37  S.  W.  815. 

The  Attorney  General,  In  his  brief,  confess- 
es error  in  respect  to  above  matter. 

2l  Appellant  contends  that  his  demurrer  to 
the  information  should  have  been  sustained, 
because  more  than  <me  offense  is  charged  in 
a  single  count.  State  ▼.  Miller,  255  Mo.  223, 
164  S.  W.  482,  is  dted  as  an  authority  in 
support  of  this  contention.  It  is  not  deemed 
of  suffldent  importance  to  consider  this  ques- 
tion, as  the  state,  on  a  retrial  of  the  cause, 
can  obviate  this  objection  by  filing  an  amend- 
ed information.  See,  also,  State  v.  Burk,  188 
Ma  App.  loa  dt  686,  687,  176  S.  W.  487. 

[2]  3.  Under  proposition  1  of  appellant's 
"Points  and  Authorities,"  it  U  claimed  that— 

"There  was  no  chattel  mortgage  in  this  case 
npon  which  to  base  the  prosecution.  The  trans- 
action constituted  a  conditional  sale  and  not 
a  chattel  mortgage." 

Bxhlblt  A  Is  the  contract  which  the  parties 
entered  Into  for  the  purchase  of  the  touring 
motor  car,  and  the  terms  are  set  out  therein. 
If  no  other  transactions,  in  respect  to  this 
matter,  had  been  shown,  said  contract  would 
have  been  designated  as  a  conditional  sale 
under  section  2889,  R.  S.  1909.  But  the  con- 
tract,  among  other  things,  provides  that — 

"The  title  to  and  right  of  possession  of  said 
motorcar  shall  remain  In  you  (Weber  Motor 
Car  Co.)  until  conveyed  or  until  the  full  pur- 
chase  price  is  paid  in  money."     (Italics  ours.) 

We  are  not  advised  as  to  why  the  respec- 
tive dates  of  the  "contract"  and  "chattel 
mortgage"  are  not  set  out  la  the  record.  (The 
evidence  of  Edward  Weber  tends  to  show 
that  the  contract  was  signed  first;  about 
two  days  later,  the  car  was  turned  over  to 
defendant,  and  the  chattel  mortgage  was  then 
executed.  Exhibit  A  provides  that  the  title 
and  possession  were  to  remain  In  the  Weber 
Motor  Car  Company  until  conveyed.  In  this 
cnse  we  are  of  the  opinion  that  when  the 
Weber  Company  conveyed  or  delivered  pos- 
session of  the  car  to  defendant,  and  took 
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from  him  a  diattel  mortgage  on  said  property 
for  the  unpaid  purchase  price.  It  created  an 
Implied  agreement  t>ctween  the  parties  to  the 
effect  that  the  legal  title  had  passed  from  the 
Weber  Company  to  defendant,  and  that  the 
latter  was  the  owner  of  the  property  sub- 
ject to  said  chattel  mortgage. 

rs]  (a)  But  adde  from  the  question  Just 
discussed,  there  Is  no  merit  in  defendant's 
contention,  in  respect  to  the  invalidity  of  the 
chattel  mortgage,  for  an  additional  reason. 
It  is  undisputed  that  the  expressed  consider- 
ation for  the  car  sold  defendant  was  $300, 
and  it  stands  admitted  that  defendant  made 
a  cash  payment  of  $125  on  the  car  when  the 
contract  was  executed.  Be  was  then  the 
equitable  owner  of  said  car,  to  the  ext^it 
of  the  payment  he  had  made  thereon.  Con- 
ceding for  the  purposes  of  the  case  that  the 
legal  title  to  said  car  remained  in  the  Weber 
Company,  subject  to  defendant's  equity  of 
redemption,  he  undoubtedly  had  the  right  to 
execute  the  chattel  mortgage  on  whatever  in- 
terest he  had.  The  defendant,  after  the  exe- 
cution of  said  chattel  mortgage,  had  no  more 
right  to  remove  or  conceal  said  property  than 
be  would  have  had,  if  the  chattel  mortgage 
had  been  executed  originally  instead  of  the 
contract  In  other  words,  it  was  J  ust  as  much 
a  violation  of  section  4570,  R.  S.  1909,  to  re- 
move and  conceal  the  property  covered  by  the 
chattel  mortgage  on  defendant's  equity  of  re- 
demption as  It  would  have  been  had  the 
diattd  mortgage  covered  the  legal  title  as 
welL  The  purpose  of  the  statute  was  to  pre- 
vent parties  from  removing  and  concealing 
the  property  which  they  had  conveyed,  la 
either  form,  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  the  mortgagee. 

Appellant's  contention  in  regard  to  the  In- 
validity of  the  chattel  mortgage  is,  according- 
ly, overruled. 

[4]  4.  Defendant  contends  that  the  corpus 
delidi  was  not  proven  In  this  case,  and  that 
his  demurrer  to  the  evidence  should  have 
been  sustained. 

The  evldenca  is  nndisputed  that  on  or 
about  the  20th  day  of  May,  1016,  the  Weber 
Motor  Car  Comiwny  sold  and  delivered  to 
defendant.  In  the  dty  of  St  Louis,  Mo.,  the 
car  in  controversy  for  the  expressed  consid- 
eration of  $300.  In  May,  1917,  one  year  after 
the  chattel  mortgage  was  given,  and  after  all 
of  the  Indebtedness  from  defendant  had  be- 
come due  and  payable,  the  Weber  Company 
demanded  the  balance  due  for  said  car,  and 
payment  was  refused.  Thereupon  demand 
was  made  for  the  possession  of  the  car,  and 
defendant  refused  to  deliver  it  When  asked 
where  It  was,  he  deceived  the  agents  of  the 
Weber  Company  by  designating  the  place 
where  It  could  be  found,  bat  on  investigation 
the  car  was  not  there,  nor  was  it  at  defend- 
ant's residence  or  place  of  business.  He  re- 
fused to  deliver  it, to  dther  the  Weber  Com- 
pany, or  the  constable  under  the  writ  of  re- 
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plevln.  In  our  opinion,  section  4570,  K.  S. 
1909,  was  enacted  to  meet  Just  such  an  emer- 
gency. Possession  of  this  car  had  been  de- 
livered to  defendant  In  May,  1916.  It  had 
been  removed  from  his  possession  prior  to 
May,  1917.  By  liis  acts  and  conduct  he  at- 
tempted to  deceive  the  mortgagee's  agents  as 
to  the  presence  of  the  car,  refused  to  pay  the 
balance  of  the  mortgage  debt,  refused  to  tell 
vehere  the  car  was  located,  and  refused  to 
turn  over  same  to  the  Weber  Company  or  its 
agents.  From  the  foregoing  facts  the  Jury 
would  have  the  right  to  infer  that  defendant 
had  removed  said  car  from  his  own  posses- 
sion, concealed  Its  location,  and  had  placed 
it  beyond  the  reach  of  the  Weber  Motor  Car 
Company,  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  said  company.  If  the 
Jury  found  the  foregoing  facts  from  the  evi- 
dence, they  had  the  right  to  convict  defend- 
ant of  a  felony,  if  the  property  in  value  was 
equal  to  or  exceeded  $50;  and  if  less  than 
$50  in  value,  to  find  him  guilty  of  a  misde- 
meanor, as  designated  in  said  section  4570. 

If  defendant's  contention  should  obtain, 
aa  to  the  meaning  of  said  section,  then  all  a 
mortgagor  would  have  to  do.  In  order  to  nul- 
lify the  mortgage,  would  be  to  have  the  prop- 
erty removed  from  his  own  possession,  con- 
ceal the  locality  where  it  was  taken,  deceive 
the  mortgagee  as  to  what  became  of  It,  re- 
fuse to  deliver  possession  as  required  by  the 
mortgage,  and  thus  evade  both  the  criminal 
laws  of  our  state  and  his  obligation  to  pay  the 
balance  of  the  debt. 

On  the  facts  presented  in  the  record  be- 
fore  us,  we  are  of  the  opinion  that  the  court 
committed  no  error  In  overruling  defendant's 
demurrer  to  the  evidence. 

What  we  have  Just  said  disposes  of  the 
question  relating  to  the  corpus  delictL 

5.  Appellant  Insists  that — 

"There  waa  no  evidence  in  this  case  to  war- 
rant the  giving  of  Instruction  No.  1." 

[6-7]  We  do  not  agree  with  defendant  as 
to  above  contention,  for  the  reasons  hereto- 
fore set  out  In  considering  the  demurrer  to 
the  evidence.  The  Instruction,  however,  as 
given,  is  palpably  erroneous.  In  using,  after 
the  word  "Information,"  the  following:  "and 
if  you  do  not  find  the  facts  to  be  as  stated 
herein,  you  will  find  the  defendant  not  guilty." 
The  instruction,  thus  worded,  directed  the 
Jury  to  acquit  ttie  defendant  if  the  property 
was  of  less  value  than  $50.  The  Jury  might 
have  found  the  necessary  facts,  even  if  the 
value  was  less  than  $50,  to  convict  defendant 
Of  a  misdemeanor  under  the  latter  clause  of 
section  4570,  supra.  Said  instruction  is  also 
erroneous  In  imposing  upon  defendant  the 
burden  of  showing  that  the  property  in  con- 


troversy was  removed,  concealed,  etc,  with- 
out the  wrlttoi  consent  of  said  Weber  Motor 
Car  Company,  a  corporation.  In  a  retrial  of 
the  case,  the  instruction  should  be  so  worded, 
if  only  one  is  given,  so  as  to  present  the 
felony  feature  as  well  as  that  relating  to  the 
misdemeanor.  In  case  of  a  conviction,  the 
verdict  of  the  Jnry  should  likewise  Indicate 
whether  defendant  Is  found  guilty  of  a  felony 
or  misdemeanor,  so  that  the  Jurisdiction  of 
the  appellate  court  on  appeal  may  be  det«^ 
mined  thereby. 

[I]  6.  Error  is  assigned  on  account  of  the 
action  of  the  court  In  giving  instruction  2,  aa 
follows: 

"The  Intant  with  which  an  act  is  dons  nay 
be  proved  by  direct  and  positive  testimony,  or 
the  intent  may  be  inferred  from  all  the  facts 
and  circomstancee  surrounding  and  atteodiiig 
the  act  as  shown  by  the  evidence  in  the  case^ 
and  the  intent  In  this  cose  must  be  determined 
from  the  evidence  given  in  this  case." 

It  is  unnecessary  to  set  out  the  facts  here- 
tofore stated.  In  view  of  what  has  been  pre- 
viously said,  the  foregoing  Instruction  waa 
proper,  under  numer(Ais  decisions  of  tbis 
court,  some  of  which  are  as  follows:  State  v. 
Foster,  220  S.  W.  loc  dt.  960,  and  cases  dted; 
State  T.  Wansong,  271  Mo.  loc.  dt  66,  57, 
195  S.  W.  999,  and  cases  dted;  State  t. 
Webb,  268  Mo.  .loc.  dt  683,  182  S.  W.  875; 
State  T.  Keener,  225  Mo.  loc.  cit  495,  125  9. 
W.  747 ;  State  T.  Merkel,  189  Mo.  loc.  dt  319, 
87  S.  W.  1186;  State  v.  John,  172  Ma  lot  dt. 
226,  227,  72  S.  W.  525,  95  Am.  St  Rep.  513; 
State  T.  Bauerle,  146  Mo.  loe.  dt  28,  46  S.  W. 
609;  State  v.  Grant,  144  Mo.  loc  dt.  63,  46 
S.  W.  1102;  State  v.  Patterson,  116  Mo.  lot 
dt  613,  22  S.  W.  606;  State  ▼.  Doyle,  lOT 
Mo.  loc.  dt  44,  17  S.  W.  751;  Stete  r.  Holme^ 
54  Mo.  loc.  clt  162. 

7.  Some  other  questions  are  discussed  in 
appellant's  brief,  which  will  probably  not 
arise  on  the  retrial  of  the  case.  The  prln- 
dples  involved  here  are  of  vital  Interest  to 
the  public.  We  have  carefully  considered 
every  phase  of  the  case,  and  believe,  that  the 
vlevirs  heretofore  expressed,  properly  declare 
the  law  of  the  case. 

On  account  of  the  errors  heretofore  point- 
ed out,  the  cause  is  reversed  and  remanded 
for  a  new  triaL 

WHITE  and  MOZLBT,  CC,  concar. 

PER  CURIAM.  The  foregoing  opinion  of 
RAIIJSY,  C,  is  hereby  adopted  aa  the  opin- 
ion of  the  court 

All  concur,  DAVID  B.  BLAIB,  J.,  In  n- 
snlt 
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BROOK  V.  BARKER  «t  al.    (No.  21532.) 

• 
(Supreme  C!oiirt  of  Missouri,  DiTision  No.  2. 
March  7,  1921.) 

1.  Nww  tn«l  <ss>l28(5)— Assignment  of  laek  •( 
•vMenee  held  suffloleiit. 

In  a  motion  for  a  new  trial,  an  asmgnnient 
that  the  yerdict  rendered  is  unsupported  by  any 
evidence  is  sufficient. 

2.  New  trial  «=>56— Entire  verdict  In  disragani 
of  erroneons  iMtniotions  upheld. 

Wliere  the  case  was  submitted  to  the  Jury 
by  instroctiong  based  on  an  erroneous  theory 
of  the  law,  in  which  counsel  for  both  parties 
participated,  but  the  jury.  In  disregard  of  such 
instructiona,  rendered  a  verdict  which  was  for 
the  right  parties  under  the  law,  an  order  gr£nt- 
ing  new  trial  will  be  reversed. 

3.  Curtesy  «=s>ll(3)—Conveyanoe  by  wife  alone 
dsfealbi  husband's  right*. 

Under  Kev.  St.  1909,  §  8309,  providing  that 
real  estate  purdiased  by  a  married  woman 
with  her  separate  money  shall  remain  her  sep- 
arate property,  and  section  8304,  providing  that 
a  married  woman  shall  be  deemed  a  feme  sole 
to  carry  on  and  transact  business,  to  contract 
and  be  contracted  with,  the  conveyance  of  her 
separate  property  by  a  married  woman  during 
coverture,  without  her  husband's  joining  there- 
in, defeats  the  right  of  the  husband  to  curtesy 
in  such  property  after  the  wife's  death. 

4.  Constitutional  law  <S=>70( I)— Objection  that 
Statute  as  to  curtesy  gives  wife  greater  rights 
than  husband  cannot  be  considered  by  courts. 
The  objecUou  that  Married  Woman's  Act 
(Hev.  St.  1909,  {<  8304,  8309),  when  construed 
to  bar  the  husband's  curtesy  in  the  event  of 
conveyance  by  the  wife  alone,  gives  the  wife  a 
greater  interest  in  her  husband's  property  than 
he  has  in  hers,  is  one  which  might  be  advanced 
to  the  Legislature,  but  which  cannot  be  consid- 
ered by  the  courts. 

Appeal  from  Circnlt  Court,  Scotland  Coun- 
ty; N.  M.  Pettingill,  Judge. 

Ejectment  by  Thomas  Brook  against  Syl- 
Tester  Barker  and  another.  From  an  order 
granting  a  new  trial  after  verdict  for  de- 
fendants, defendants  appeal.  Reversed,  and 
cause  remanded,  with  directions  to  reinstate 
the  judgment  on  the  verdict. 

3.  E.  Luther  and  C.  C.  Fogle,  both  of  Mem- 
phis, for  appellants. 

Hudson  V.  Smoot,  of  Memphis,  for  re- 
spondent. 

DAVID  'E.  BT>AIB,  J.  The  action  is  eject- 
ment for  possession  of  the  west  half  of  lots  7 
and  8,  in  block  4,  In  the  original  town,  now 
city,  ci  Memphis,  in  Scotland  county,  and  for 
damages,  and  for  fixing  the  value  of  monthly 
rents  and  profits. 

-  The  answer  contained  a  general  denial, 
and  set  up  defendant's  claim  of  title  to  the 
premises  In  controversy,  and  alleged  a  cer- 
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tain'  agreement  between  respondent  (plaln- 
tUt  below)  and  his  wife  relating  to  the  pr(q»- 
erty,  purpoirtliig  to  authorize  die  conveyanco 
of  said  property  by  her  free  of  any  claim  by 
the  respondent.  The  reply  denied  the  new 
matter  of  the  answer,  and  alleged  that  the  re* 
spondent  was  entitled  to  an  estate  by  the 
curtesy  in  said  property;  that  respondent 
was  64  years  old  when  the  petition  was  filed, 
and  entitled  to  the  use  of  the  property  dur- 
ing his  life  or  expectancy;  and  prayed  the 
court  to  determine  his  Interest  In  the  prop- 
erty, and  require  appellants  to  pay  a  gross 
sum  in  lieu  thereof,  as  provided  by  section 
8499,  R.  S.  1909. 

Trial  before  a  jury  resulted  in  a  verdict 
for  appellants  (defendants  below).  The  trial 
court  had  struck  out  all  testimony  In  a  dep- 
osition of  the  am)ellant8  relating  to  the  al- 
leged agreement  between  respondent  and  his 
wife  that  she  could  convey  her  separate  prop- 
erty. There  was  no  other  evidence  on  that 
Issue.  Upon  motion  a  new  trial  was  granted, 
on  the  sole  ground  that  the  verdict  Is  un- 
supported by  any  evidence.  The  appeal  is 
from  the  order  granting  a  new  trial. 

It  Is  admitted  that  one  John  M.  Nichols  is 
the  common  source  of  title.  On  May  28, 1903, 
he  conveyed  the  property  In  question  to  Al- 
vlra  Brook,  the  wife  of  respondent,  and  she 
conveyed  to  Joseph  F.  Sill  on  October  28, 
1909,  while  said  Alvlta  was  the  wife  of  re- 
spondent Sill  conveyed  to  appellant  Syl- 
vester Barker  on  April  25,  1912.  Appellant 
Annie  B.  Barker  Is  the  wife  of  Sylvester 
Barker.  At  the  flme  the  petition  was  filed 
and  at  the  trial  appellants  were  In  posses- 
sion of  the  proi)erty  claiming  title.  Respond- 
ent did  not  join  in  his  wife's  deed  to  SIU. 
A  child  was  bom  alive  of  the  marriage  be- 
tween respondent  and  his  wlfQ.  Alrlra 
Brook  died  May  16,  1917,  and  this  suit  was 
begun  on  September  15,  1917. 

The  funds  for  the  purchase  of  the  property 
in  question  were  derived  from  the  estate  of. 
Alvlra  Brook's  deceased  father.  The  evi- 
dence tends  to  show  that  at  the  time  Alvtra 
Brook  purchased  the  property  in  May,  1903, 
she  and  respondent  ceased  to  live  together 
as  man  and  wife.  The  testlmpny  in  the  dep- 
ositioa  which  was  stricken  out  by  the  court 
tended  to  show  an  agreement  that  respond- 
ent and  his  wife  should  each  own  and  con- 
trol their  individual  property,  and  that  re- 
spondent thereafter  sold  his  farm  and  Alvira 
joined  in  the  deed,  and  that  when  she  con- 
veyed the  prop^ty  in  question  to  Sill,  in 
1909,  respondent.  In  violation  of  his  alleged 
agreement,  refused  to  join  in  the  deed.  This 
deed  appears  in  full  in  the  record,  and  re- 
cites "that  Alvlra  Brook  and  her  husband 
Thomas  Brook,  *  »  •  grant,  bargain, 
sell,  convey,  and  confirm  unto  Joseph  P.  Sill ; 
I  •  ♦  * "  and  it  is  signed  and  acknowl- 
I  edged   only   by   Alvlra   Brook,   without  re- 
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dtal  as  to  whether  she  was  married  or 
single. 

After  Alvlra  Brook  conveyed  the  property 
to  Sill  valuable  improvements  were  made 
thereon.  There  Is  some  evidence  in  the  rec- 
ord referring  to  the  pendency  of  a  divorce 
suit  between  respondent, and  his  said  wife. 
This  undoubtedly  was  never  pressed,  because 
all  parties  are  proceeding  on  the  theory  that 
the  marriage  relation  existed  at  the  death  of 
Mrs.  Broolc,  in  May,  1917. 

[1]  I.  Appellants  contend  that  the  assign- 
ment of  error  in  the  motion  for  a  new  trial, 
which  the  trial  court  stated  to  t>e  the  sole 
ground  for  sustaining  the  same,  is  not  suffi- 
cient Such  assignment  is  as  follows;.  "Be- 
cause the  verdict  rendered  by  the  jury  is  un- 
supported by  any  evidence."  Ai^pellants  dte 
Falloon  y.  Fenton,  182  Mo.  App.  93,  loc.  dt 
96,  167  S.  W.  691,  In  support  of  this  ccmteup 
tlon.  It  was  said  in  State  ▼.  Scott,  214  Mo. 
261, 113  S.  W.  1071:  "It  is  only  in  case  there 
is  no  substantial  evidence  to  support  the  ver- 
dict that  tliis  court  will  interfere."  The  as- 
signment here  is  that  there  was  no  evidence 
at  all  to  support  the  verdict.  The  assign- 
ment itself  is  sufficient,  and  if,  in  fact,  there 
was  no  evidence  to  support  the  verdict,  the 
motion  for  a  new  trial  was  properly  sustain- 
ed. The  determination  of  this  question  pre- 
sents the  real  question  for  decision. 

II.  If  the  deed  of  Alvira  Brook  to  Joseph 
P.  Sill,  in  which  respondent  did  not  Join,  was 
effectual  to  convey  the  fee-simple  title  to  the 
premises  in  controversy  free  from  any  claim 
of  respondent  to  a  life  estate  therein  by  the 
curtesy,  then  the  court  erred  in  granting  a 
new  triaL  More  broadly  stated,  the  ques- 
tion to  be  here  determined  is,  Does  section 
8309,  R.  S.  1909  (section  7328,  R.  S.  1919), 
abolish  the  husband's  estate  by  the  curtesy 
consummate  in  his  wife's  separate  real  estate 
when  she  has  conveyed  same  during  her  life- 
time by  a  deed  in  which  he  has  not  Joined? 

[2]  It  would  appear  upon  an  examination  of 
the  abstract  of  the  record  that  both  appellants 
and  respondent  tried  the  case  below  on  the 
theory  that,  if  respondent  was  the  husband 
of  Alvira  Brook,  and  issue  of  the  marriage 
was  bom  alive,  and  Alvira  was  seized  of  the 
premises  durl/ig  coverture,  and  died  before 
the  suit  was  filed,  and  appellants  were  then 
in  possession  of  the  premises,  respondent 
was  entitled  to  recover.  Respondent's  instruc- 
tions were  framed  on  that  theory.  Appel- 
lants filed  no  demurrer  at  the  close  of  all  the 
evidence,  and  the  only  instructions  asked  by 
appellants  were  given  by  the  court  These 
related  only  to  the  burden  cast  upon  respond- 
ent of  proving  the  birth  of  living  issue  and 
other  issues  of  fact  set  out  in  respondent's 
instructions,  and  to  the  form  of  verdict  if  the 
Jury  found  for  appellants. 

If  the  Jury,  out  of  sympathy  for  the  un- 
fortunate situation  of  appellants  disregard- 
ed the  instructions  of  the  court,  and  found 
tor  appellants,  yet  must  that  verdict  be  per- 


mitted to  stand  neverthdess,  If,  perdianoe^ 
court  and  counsel  were  mistaken  as  to  the 
law  of  the  case,  and  the  verdict,  after  all, 
was  for  the  right  party.  In  re  Lankfoni 
Estate,  272  Mo.  1,  197  S.  W.  147.  Such  is  the 
question  to  be  determined. 

[3]  Under  the  common  law  respondait 
would  clearly  have  been  entitled  to  posaeasiofi 
of  the  premises  at  the  time  the  petition  was 
filed  and  at  the  date  of  the  triaL  Marriage^ 
birth  of  living  issue,  seizin  in  the  wife  dur- 
ing coverture,  death  of  the  wife — all  the  es- 
sentials of  an  estate  by  the  curtesy  consum- 
mate at  common  law — are  here  i^esent.  The 
husband's  right  could  only  be  cut  off  by  Join- 
der in  the  deed.  He  must  prevail  here  unless 
the  provisions  of  sections  8304  and  8309,  B. 
S.  1909,  are  such  that  the  separate  deed  of 
his  wife  was  sufficient  to  cut  him  off. 

Section  8309,  R.  S.  1909  (section  7328,  R.  a 
1919),  or  the  part  thereof  involved  here,  Is  as 
follows: 

"All  real  estate  •  •  •  belonging  to  an; 
woman  at  her  marriage,  or  which  may  have 
come  to  her  during  coverture,  by  •  •  •  pur- 
chase with  her  separate  money  or  means 
*  *  *  shall,  together  with  all  income,  in- 
crease and  profits  thereof,  be  and  remain  her 
separate  property  and  under  her  sole  con- 
trol.   •    *    •" 

Section  8304,  R.  S.  1809  (section  7323,  B.  & 
1919),  is  as  follows: 

"A  married  woman  shall  be  deemed  a  femme 
sole  so  far  as  to  enable  her  to  carry  on  and 
transact  business  on''  her  own  account,  to  con- 
tract and  be  contracted  with,  to  sue  and  b« 
sued,  and  to  enforce  and  have  enforced  againit 
her  property  such  judgments  as  may  be  render- 
ed for  or  against  her,  and  may  sue  and  be  sned 
at  law  or  in  equity,  with  or  without  her  bns- 
band  being  joined  as  a  party.    •    •    •  >• 

These  sections  of  the  statute  are  general- 
ly referred  to  as  the  Married  Woman's  Act, 
and  were  enacted  in  1888. 

This  Is  the  first  time  the  exact  qnestioi 
here  involved  has  been  before  tills  court  for 
decision.  A  great  deal  of  Judicial  iuirniu;; 
has  been  expended  in  construing  the  statute 
from  various  angles.  The  case  nearest  like 
this  one  on  the  facts  is  Farmers'  Exchange 
Bank  v.  Hageluken,  165  Mo.  443,  65  a  AV^. 
728,  88  Am.  St  Rep.  434.  This  was  an  a^ 
tion  to  foreclose  a  deed  of  trust  executed 
by  Mrs.  Hageluken,  in  which  her  husband 
did  not  Join.  She  made  the  defense  that  she 
was  incompetent  to  convey  the  land  men- 
tioned in  the  deed  of  trust  She  acquired 
title  to  the  land  in  1891.  The  trial  court  en- 
tered Judgment  foreclosing  the  deed  of  trust, 
and  the  Judgment  was  affirmed  by  this  court 
en  banc.  ■* 

Sherwood,  J.,  speaking  for  the  court  after' 
reviewing  prior  construction  of  the  same 
statute  in  its  effect  on  the  separate  personal 
property  of  the  wife,  said: 
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"If,  under  aectloii  3206  as  it  origrinally  stood, 
the  personal  property  and  rlgbts  in  action  be- 
came a  married  woman's  separate  property  and 
under  her  sole  control,  and  if  as  to  snch  prop- 
erty she  became  a  feme  sole  and  could  ezecnte 
alone  a  yalid  release  for  injuries  done  her,  it 
is  difficult  to  see  why  larger  and  more  compre- 
hensive rights  did  not  accrue  to  and  become 
hers  by  reason  of  the  broad  provisions  of  sec- 
tion 6804  aforesaid.  We  hold  that  they  did, 
and  that  under  that  section  she  had  full  power 
to  contract  with,  and  to  deal  with,  Btrangers, 
or,  indeed,  with  any  one  else,  to  the  full  extent 
of  the  property  rights  mentioned  in  that  sec- 
tion, and  such  contracts,  when  made,  were  fol- 
lowed by  such  results  as  attend  the  contracts 
of  all  others.  To  hold  otherwise  would  be  to 
ignore  the  plain  and  broad  language  of  that 
section,  as  well  as  to  ignore  the  evident  prog- 
ress made  in  our  legislation  toward  the  ulti- 
mate emancipation  of  married  women  from  the 
shackles  by  which  she  was  fettered  at  common 
law,  and  by  the  final  consummation  of  that  por- 
pose  by  the  enactment  of  existing  stat- 
utes.   •    •    • 

"The  statute  was  designed  to  confer  on  a 
married  woman  the  legal  estate  in  her  land  in 
as  full  and  complete  manner  and  degree  as  if 
she  were  a  feme  sole.  This  is  the  view  taken 
in  Illinois  of  a  statute  which  provided  that  such 
property  'shall  be  and  remain  during  coverture 
her  sole  and  separate  property,  under  her  sole 
control,  and  be  held,  owned,  possessed,  and  en- 
joyed by  ber  the  same  as  though  she  were 
sole  and  unmarried,'  McAllister,  J.,  remarking: 
'An  estate  so  derived  is  no  longer  the  mere 
creature  of  equity,  dependent  upon  its  power 
alone  for  protection,  and  its  principles  for  the 
right  of  enjoyment;  but,  in  all  cases,  when, 
by  the  nature  of  the  gift,  bequest,  devise,  con- 
veyance, or  deed  of  settiement,  an  absolute 
legal  tiUe  would  be  vested  in  a  feme  sole,  the 
same  title  would,  under  the  statute,  be  vested 
in  a  feme'  covert,  and  the  property  be  held, 
owned,  possessed,  and  enjoyed  by  her  the  same 
as  though  she  were  sole  and  unmarried.  When 
the  estate  is  thus  transformed  from  an  equita- 
ble to  a  legal  estate,  all  of  the  rights  incident 
to  it  must  be  legal  rights.  So  far  as  the  stat- 
ute goes,  ber  disability  and  her  husband's  mari- 
tal rights  are  alike  swept  away.'  Cookson  v. 
Toale,  8©  111.  615.    •    •    • 

"Being  the  possessor  of  the  legal  titie,  a  mar- 
ried woman's  deed  must  be  as  broad  in  its 
conveying  power  as  that  legal  titie  and  her  ca- 
pacity to  'contract  and  be  contracted  with,'  and 
would  consequentiy  pass  that  legal  titie  or  it 
would  pass  nothing.  To  hold  to  the  opposite 
of  this  would  be  to  reject  the  plain  meaning 
of  the  statutory  words;  to  dwarf,  cripple,  and 
pervert  that  meaning,  in  utter  disregard  of  the 
whole  history  of  our  progressive  legislation  on 
the  subject  under  discussion. 

"Instances  have  been  cited  in  Brown  ▼. 
Dressier,  125  Mo.  loc  dt.  596,  where  an  equi- 
table lien  has  been  created  by  an  imperfect  con- 
veyance or  contract  to  convey,  following  the 
familiar  rule  in  equity,  Adams,  Eq.  (8th  Ed.) 
121.  But  no  instance  can  be  found  in  the 
books,  either  of  court-writer  or  text-writer, 
where  snch  equitable  lien  was  held  to  be  creat- 
ed, where  a  transaction  took  place  between  a 
man  or  woman  and  third  parties,  unless  the 
grantor  in  the  attempted  conveyance  was  mi 
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juris,  and  had  the  power,  without  asristance, 
to  make  a  valid  conveyance.  Such  status  of 
sui  juris,  and  such  power  to  convey,  are  denied 
in  the  case  under  comment,  and  yet  the  power 
to  create  an  equitable  lien  is  asserted. 

"For  these  reasons  we  shall  decline  to  follow 
the  ruling  in  Brown  v.  Dressier,  but,  on  the 
contrary,  declare  that  Isabella  received  a  full, 
complete  legal  titie  by  reason  of  the  quitclaim 
deed  made  to  ber,  and  that  she  conveyed  a  titie 
of  like  nature  when  she  executed  the  deed  of 
trust;  and,  further,  that  her  husband  was  not 
a  necessary  party  in  this  litigation." 

In  Rlggs  ▼.  Price,  277  Mo.  33S,  210  S.  W. 
420,  Walker,  J.,  speaking  for  the  court  en 
banc,  and  dlscnsalng  the  competency  of  a 
husband  to  testify  In  a  suit  brought  against 
bis  wife  involving  her  separate  real  estate, 
where  the  husband's  status  as  a  competent 
witness  depended  on  bis  Interest  In  his  wife's 
separate  real  estate,  said: 

"This  reasoning  would  have  been  more  co- 
gent if  he  had  been  made  a  party  to  the  suit, 
and  his  right  to  testify  had  been  based  on  an 
interest  acquired  in  his  wife's  property  prior 
to  the  enactment  of  the  Married  Woman's  Act 
in  1889,  when  the  husband  was,  upon  the  birth 
of  living  issue,  seised  ot  an  estate  for  life  in  his 
own  right  as  a  tenant  by  tile  curtesy  initiate. 
Since  the  enactment  of  this  statute,  however, 
the  wife,  as  to  the  control  and  conveyance  of 
ber  separate  property,  is  sui  juris,  and  as  such 
clothed  with  the  right  to  sell  her  land  and  make 
a  deed  thereto  independent  of  her  husband. 
The  consequent  effect  of  this  grant  of  power 
is  to  destroy  the  tenancy  by  the  curtesy  ini- 
tiate, because  it  can  no  longer  exist  as  an  es- 
tate or  interest  in  the  husband  in  the  presence 
of  the  wife's  complete  power  of  disposal  of  her 
property,  but  is  reduced  to  a  mere  interest  in 
expectancy. 

"This  conclusion  finds  its  sufficient  support  in 
the  language  and  purpose  of  the  Married  Wo- 
man's Act  itself,  which  provides,  as  to  the  mat- 
ter here  at  issue,  that  she  shall  be  deemed  a 
feme-  sole,  so  far  as  to  enable  her  to  carry 
on  and  transact  business  on  her  own  account,  to 
contract  and  be  contracted  with,  to  sue  and  be 
sued,  and  to  enforce  and  have  enforced  against 
her  property  such  judgments  as  may  be  render- 
ed for  or  against  her,  and  that,  in  law  or  equi- 
ty, she  may  sue  or  be  sued  without  her  hus- 
band being  joined  as  a  party.  Section  8804. 
B.  S.  1909. 

"In  construing  this  statute  we  have  explicitiy 
held  in  Farmers'  Bk.  v.  Hageli^en,  165  Mo. 
446,  that  it  empowers  a  married  woman  to  con- 
vey her  real  estate  without  joining  her  husband 
in  the  deed." 

The  Biggs  Case  is  the  latest  expression  of 
the  court  en  banc  in  approval  of  the  ruling 
made  in  the  case  of  Bank  v.  Ilageluken,  su- 
pra. Pour  of  the  Judges  concurred ;  Wood- 
son, J.,  did  not  sit;  Paris  and  Williams,  JJ., 
concurred  in  the  result  and  in  all  except  the 
paragraph  from  which  the  quotation  Is 
taken.. 

Kirkpatrlck  v.  Pease,  202  Ma  471.  101  & 
W.  651,  was  a  suit  for  spedflc  performance 
of  a  contract  to  sell  the  separate  real  estate 
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of  the  wife.  ^Rie  contract  of  sale  was  made 
by  tbe  wife's  agent,  and  the  sale  was  subse- 
quently ratified  by  her  In  wrltlixg.  The  hus- 
band was  made  a  party  defendant  In  the 
spedflc  performance  suit  Tbe  substance  of 
'  the  petition  is  set  out  In  the  opinion,  and  It 
appears  therefrom  that  Mrs.  Pease's  husband 
in  all  things  conoemlng  the  sale  of  the  land 
and  in  the  ratification  thereof  co-operated 
with  her.  The  court  found  the  husband  did 
co-operate.  The  language  used  by  Judge 
Lamm  at  page  490  of  202  Mo.,  at  page  656  of 
101  S.  W.,  is  as  follows : 

"A  married  woman,  as  our  statutes  now  ran, 
is  clothed  with  tbe  right  to  sell  lands  held  by 
her  in  bar  own  separate  right  as  her  own  sep- 
arate property.  Farmers'  Exchange  Bank  v. 
Hageluken,  165  Mo.  443;  B.  S.  1899,  sees.  4335, 
4340.  She  may  make  a  deed  thereto  as  a  feme 
sole;  hence  she  may  give  authority  to  an  agent 
to  contract  a  sale,  and  it  follows  that  she  may 
ratify  the  act  of  her  agent" 

While  the  above  language  possibly  was  not 
necessary  to  the  decision  in  the  Kirkpatrick 
Case,  it  is  very  illuminating  upon  the  view 
which  tltat  learned  judge  had  of  the  effect 
of  the  decision  of  the  Hageluken  Oase. 

Evans  v.  Morris,  234  Mo.  177,  136  S.  W. 
408,  was  an  acticm  in  equity  to  establish  a 
resulting  trust  in  certain  lands.  The  trial 
court  refused  to  admit  in  evidence  a  deed 
signed  by  two  married  women  conveying 
their  separate  property,  wherein  their  hus- 
bands did  not  Join.  Brown,  J.,  speaking  for 
the  court,  said: 

"This  deed  was  objected  to  and  excluded  on 
the  ground  that  the  said  Eliza  B.  Shifflett  and 
Dora  B.  Evans  were  then  married  women,  and 
incapable  of  making  a  deed  without  their  hus- 
bands joiniog  them.  The  trial  court  committed 
error  in  excluding  this  deed,  because  these  la- 
dies, if  they  had  attained  the  age  of  eighteen, 
were  competent  to  transfer  by  their  deed  what- 
ever interest  they  owned  in  the  land  without 
their  husbands  joining  them." 

In  First  National  Bank  v.  Kirby,  176  S. 
W.  loe.  cit.  930,  Brown,  C,  referring  to  sec- 
tions 8304  and  8309,  R.  S.  1909,  said:  . 

-'^t  is  evident  that  these  statutes,  purport- 
ing to  secure  a  married  woman's  property  to 
her  own  use,  with  the  right  to  contract  with 
reference  to  it  as  if  she  were  unmarried,  and  to 
permit  it  to  be  taken  in  execntion  for  her 
debts,  could  be  of  little  use  to  her  should  she 
continue  to  be  tied  hand  and  foot  with  disa- 
bilities in  handling  it.  The  ability  to  make 
contracts  necessarily  implies  the  grant  of  the 
ability  to  perform  them,  by  removing  the  re- 
strictions that  had  disabled  her  from  handling 
the  property  with  which  she  must  respond  to 
their  obligations;  and  this  court  has  so  con- 
stmed  these  statutes." 

Tbe  learned  commissioner  then  refers  ap- 
provingly to  Bank  v.  Hageluken,  supra.    See, 
also,  Bank  v.  Kirby,  269  Mo.  285,  190  S.  W. 
fi97,  on  second  appeal. 
:.   The  language  used  in  some  of  the  Missouri 


cases  may  be  said  to  throw  some  doubt  on 
the  correctness  of  the  ruling  in  tbe  Hage- 
luken Oase,  although  that  case  has  never 
been  overruled  or  even  criticised.  In  Mose- 
ley  V.  Bogy,  272  Mo.  loc  dt  328,  198  S.  W. 
849,  White,  0.,  said : 

"The  Married  Woman's  Act  of  1889  applied 
to  this  property  because  the  marriage  took 
place  in  1890.  The  husband's  common-law  cnr- 
tesy  was  a  mere  life  estate,  contingent  on  his 
ootUving  her.  The  wife  had  entire  control  and 
management  of  her  real  estate,  and  enjoyment 
of  the  usufruct  free  from  her  husband's  con- 
trol. She  could  convey  it  without  his  joining  in 
the  deed  and  pass  a  fee  simple  title,  subject 
only  to  the  contingency  that  be  might  ontlivs 
her  and  claim  his  curtesy  in  it" 

In  ^be  Moseley  Case  the  wife  died  seized 
of  the  property,  and  the  surviving  husband 
was  claiming  curtesy  in  such  property  whidi 
the  wife  had  undertaken  to  devise  by  will  to 
her  children. 

In  State  t.  Keller,  263  Mo.  539,  174  S.  W. 
72,  which  was  a  murder  case  where  defend- 
ant had  been  refused  an  instruction  telling 
the  Jury  the  defendant  had  the  right  to  con- 
vey her  separate  property  without  the  con- 
sent of  her  husband  and  without  his  joining 
in  the  deed,  Faris,  J.,  held  that  the  refusal 
was  not  error  on  other  grounds,  and  in  pass- 
ing expressed  his  doubt  of  the  correctness  of 
the  rule  attempted  to  be  laid  down  in  tbe 
refused  Instruction. 

In-  Teckenbrock  v.  McLaughlin,  246  Mo. 
711,  162  S.  W.  38,  Blair,  a,  expressly  re- 
frained from  fltating  apy  opinion  as  to  the 
right  of  the  wife  to  defeat  her  husband's 
curtesy  In  her  separate  real  estate  by  her 
deed  of  conveyance  independent  of  his  Join- 
der therein.  In  that  case  the  wife  had  lost 
her  suit  to  contest  her  mother's  will,  and  a 
second  suit  had  been  brought  by  her,  In 
which  her  husband  Joined.  It  was  held  that 
the  Married  Woman's  Act  had  wiped  out  the 
husband's  present  interest  in  his  wife's  prop- 
erty, and  that  the  husband  could  not  main- 
tain such  will  contest 

In  Brown  v.  Dressier,  125  Mo.  589,  29  a 
W.  13,  Brace,  J.,  held  that  the  Married  Wo- 
man's Act  did  not  give  the  wife  the  power  to 
dispose  of  her  separate  real  estate  withont 
her  husband  had  Joined  in  the  deed,  as  re- 
quired by  section  2396,  B.  S.  1889,  but  reo^- 
ni^ed  her  power  to  bind  her  separate  prop- 
erty by  a  lien  for  the  purchase  price.  Sec- 
tion 2396,  It.  S.  1889,  was  carried  forward 
from  the  1879  Statutes. 

In  the  Hageluken  Case  the  court  declined 
to  follow  Oie  case  of  Brown  T.  Dressier,  su- 
pra, thereby,  in  effect  holding  that  the  pro- 
visions of  section  2396,  R.  S.  1889,  did  not 
limit  the  power  of  the  wife  to  convey  her 
separate  property  in  view  of  tbe  enactment 
of  the  Married  Woman's  Act. 

Section  2396,  R.  8.  1889,  was  carried  for- 
ward as  section  801,  R.  B.  1899.    In  1905  the 
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General  Assembly  repealed  section  901,  R.  I  Im  therein.  Such  a  constrnction  limits  the  let- 
S.  189».  and  enacted  a  newl  section  In  Ueu  ter,  and  destroys  the  purpose  of  the  Married 
thereof.    The  first  sentences  of  the  repealed    Woman's  Act.    It  is  repugnant  _to  reason,  and. 


flection  901   and  the  new   section  901  are 
Identical,  and  read  as  follows: 

"A  husband  and  wife  may  convey  the  real 
estate  of  the  wife,  and  the  wife  may  relinquish 
her  dower  in  the  real  estate  of  her  husband, 
by  their  joint  deed  acknowledged  and  certified 
as  herein  provided." 

The  enactment  of  1905  was  carried  for- 
ward as  section  2788,  R.  S.  1909,  and  section 
2175,  R.  S.  1919.  The  decision  In  the  Hage- 
luken  Case  declining  to  follow  and  prarticnl- 
ly  overruling  the  case  of  Brown  v.  Dressier, 
which  was  basbd  on  section  .2396.  R.  S.  1889, 
was  handed  down  December  8,  1901.  It  is 
fair  to  assume  that  the  Legislature  In  1906, 
In  re-enacting  that  portion  of  the  statute, 
adopted  the  construction  in  effect  put  upon 
said  section  by  the  Supreme  Court  In  1901 
in  the  Hagelukoi  Case,  by  declining  to  fel- 
low Brown  t.  Dressier,  supra. 
•  In  Myers  t.  Hansbrough,  202  Mo.  496^  100 
8.  W.  1137,  the  facts  were  that,  after  the 
death  of  the  wife  seized  of  the  property  In 
question,  the  public  administrator,  under 
order  of  the  probate  court,  toolc  possession 
of  the  property  of  the  wife  to  collect  the 
rents  therefrom  to  pay  the  debts  of  her  es- 
tate. The  deceased  wife  had  not  Incumber^ 
ed  the  property  to  secure  the  debts.  Dlvl- 
Blon  1  of  this  court,  In  an  opinion  by  Val- 
llant,  P.  J.,  held  that  the  surviving  husband 
had  an  estate  in  said  property  by  the  cur- 
tesy consummate,  which  could  not  be  post- 
poned or  defeated  by  the  creditors  of  the  de- 
ceased wife.  The  fttets  are  entirely  dttter- 
ent  from  those  In  the  Hageluken  Case,  and 
the  two  cases  are  thereby  dearly  distin- 
guished. 

Walker,  J.,  in  Rlggs  ▼.  Price,  supra,  dis- 
tinguished that  case  from  Myers  v.  Hans- 
brough on  the  ground  that  In  the  latter  case 
the  husband  had  an  estate  by  the  curtesy 
consummate,  while  In  the  Rlggs  Case  he  had 
only  an  estate  by  the  curtesy  initiate.  Con- 
tinuing the  discussion  of  the  Myers  Case, 
and  Incidentally  the  case  of  Teckenbrock  v. 
Mcl^nughlln,  supra,  Judge  Walker  said : 

"The  sole  question  upon  which  the  language 
of  the  court  could  have  any  ruling  force  was 
one  of  preference  between  tiie  creditors  of  the 
wife,  who  had  no  lien,  and  the  husband,  as  the 
owner  of  the  estate  by  the  curtesy  consum- 
mate. This  was  independent  of  any  considera- 
tion of  the  interest  of  the  husband  during  the 
life  of  the  wife.  The  expression,  therefore,  in 
that  case,  that  curtesy  initiate  constitutes  a 
vested  interest,  cannot  reasonably  be  construed 
as  more  than  a  passing  remark,  and,  being  re- 
sponsive to  no  issue,  is  determinative  of  noth- 
ing. Otherwise  construed,  the  effect  of  the  My- 
ers Case  is  to  declare  that  a  husband  can  have 
a  vested  interest  by  the  curtesy  initiate  in  his 
wife's  real  estate,  contemporaneously  with  her 
power,  under  the  statute  of  1889,  to  convey 
same  and  invest  the  grantee  with  an  absolute 


despite  the  remark  made  in  Teckenbrock  t. 
McLaughUn,  246  Mo.  loc.  dt.  717,  that  'there 
are  two  lines  of  authority  in  this  state  on  this 
question,'  the  rulings  here  and  elsewhere  will 
be  found  in  accord  with  that  in  the  Hagelnken 
Case.  The  Teckenbrock  Case  did  not  attempt 
nor  was  it  necessary  for  it  to  define  the  nature 
of  a  husband's  interest  as  a  tenant  by  the  cur- 
tesy initiate  in  his  wife's  property  since  the  en- 
actment of  the  Married  Woman's  Act.  All  that 
It  did  decide  was  that,  when  suit  was  brought 
by  a  husband  and  wife  to  set  aside  a  will,  it 
could  not  be  maintained  on  the  ground  of  the 
husband's  Interest  as  tenant  by  the  curtesy  in- 
itiate in  the  property  of  his  wife  acquired  by 
descent  since  the  statute  of  1889;  that  nothing 
therein  gave  any  authority  to  the  maintenance 
of  an  action  of  this  character  under  section  655^ 
Revised  Statutes  1909,  defining  who  may  con- 
test the  validity  of  wills;  and  for  the  additional 
reason  that  the  issue  was  res  adjudicata,  m 
having  been  determined  in  a  former  proceed- 
ing identical  in  its  character." 

In  the  case  of  Donovan  v.  Griffith,  215  Mo. 
149,  114  8.  W.  621,  20  L.  B.  A.  (N.  S.)  825, 
128  Am.  St.  Rep.  458,  15  Ann.  Cas.  724,  the 
facts  were  that  the  wife  died  seized  of  the 
equitable  title  to  land  bought  with  her  sep- 
arate means.  The  husband  bad  taken  the 
legal  title  in  himself.  The  issues  involved 
were  whether  the  husband  bad  an  estate  by 
the  curtesy  In  such  land,  the  effect  of  the 
death  of  the  child  before  seizin  la  the  wife, 
and  whether  partition  of  the  land  could  be 
had.  Conveyance  by  the  wife  was  not  in  the 
case.    Fox,  P.  J.,  said: 

"In  Myers  v.  Hansbrough,  202  Mo.  496,  it 
was  expressly  ruled  that  the  Married  Wo- 
man's Statute,  section  4340,  Revised  Statutes 
1890,  which  is  the  same  as  section  6869,  Re- 
vised Statutes  1889,  did  not  further  impair  the 
rights  of  the  husband's  estate  by  the  curtesy 
in  land  held  by  the  wife  as  her  separate  equita- 
ble estate  than  to  take  away  from  the  hus- 
band his  common-law  right  to  the  possession 
and  usufruct  of  the  land  during  the  life  of  the 
wife. 

"Applying  the  doctrine  as  announced  In  the 
cases  above  IndicBted,  it  is  dear  that  the  law 
Is  w^  settled  in  this  state  that  a  husband  is 
entitled  to  curtesy  in  the  equitable  separate 
estate  of  the  wife,  and  the  provisions  of  sec- 
tion 4340,  which  is  denominated  the  Married 
Woman's  Statute,  has  in  no  way  changed  the 
rights  of  the  husband  other  than  to  the  extent 
as  heretofore  indicated." 

This  case  cannot  be  regarded  as  out  of 
harmony  with  the  ruling  in  the  Hagelnken 
Case,  because  the  wife  died  seized  of  the 
property. 

It  appears  fr<nn  the  above  cases  that  there 
is  a  strong  trend  of  opinion  of  this  court 
toward  the  view  that  the  Married  Woman's 
Act  has  completely  emandpated  married 
women  In  respect  to  their  separate  property, 
and  that  they  now  have  full  power,  under 
the  Married  Woman's  Act,  to  dispose  of  tHelr 
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separate  real  estate  without  Joinder  of  the 
husband  In  the  deed  of  conveyance.  This  Is 
the  ruling  In  the  Hageluken  Case  dearly  and 
unqLuallfiedly.  Some  subsequent  decisions 
have  thrown  some  doubt  about  the  rule  laid 
down  in  that  case  without  in  any  wise  over- 
ruling or  even  seriously  criticising  It 

It  is  difficult  to  understand  how  full 
force  and  effect  can  be  given  sections  8304 
and  8309,  R.  S.  1£>0»  (sections  7323  and  7328, 
R.  S.  1919),  without  holding  that,  where 
the  wife  during  her  lifetime  has  conveyed 
her  separate  real  estate,  the  estate  of  the 
husband,  both  by  the  curtesy  initiate  and 
by  the  curtesy  consummate,  in  such  prop- 
erty, Is  thereby  completely  wiped  out,  re- 
gardless of  his  failure  or  refusal  to  join 
In  her  deed  of  conveyance.  Only  by  so 
holding  can  her  separate  real  estate  be  truly 
said  to  "be  and  remain  her  separate  prc^er- 
ty  and  under  her  sole  controL"  If,  when 
dealing  on  her  own  account,  she  cannot  con- 
tract debts  which  may  be  satisfied  during 
her  lifetime  out  of  her  separate  real  estate 
to  the  exclusion  of  her  husband's  present  or 
prospective  interest  therein,  then  she  cannot 
be  truly  said  to  be  able  to  carry  on  and  trans- 
act business  on  her  own  account  as  a  feme 
sole.  To  declare  that  her  husband  has  an 
Inlefenstble  Interest  in  her  separate  real  es- 
tate, unless  he  has  joined  her  in  conveying 
same,  is  to  put  restrictions  on  her  use  of  her 
s^arate  property  and  to  crlt^Ie  her  activi- 
ties as  a  feme  sole. 

[4]  The  argument  that  sudi  construction 
gives  the  wife  more  rights  in  her  husband's 
s^arate  property  than  be  has  in  hers  is  one 
that  might  be  very  persuasive  If  made  to  the 
Legislature.  It  has  no  place  and  can  avail 
nothing  as  a  legal  argument  before  a  court 

The  rights  of  the  husband  by  the  curtesy 
consummate  In  the  separate  lands  of  wife  of 
which  she  died  seized  are  not  involved  here. 
In  determining  those  rights  in  a  proper  case, 
full  effect  will  necessarily  be  given  to  the 
provisions  of  section  536,  R.  S.  1909  (section 
606,  K.  S.  1919). 

We  hold,  as  under  the  facts  in  this  case, 
that  where  the  wife  during  h^  lifetime  has 
conveyed  her  separate  real  estate  without 
Joining  the  husband  In  the  deed  "of  convey- 
ance, the  husband,  after  her  death,  cannot 
assert  Any  Interest  in  such  real  estate  by 
virtue  of  being  the  surviving  husband. 

It  follows  that  respondent  had  no  right  of 
possession  or  any  Interest  in  the  premises  in 
controversy  at  the  time  that  the  suit  was 
filed  or  thereafter,  and  that  the  verdict  of 
the  jury  was  for  the  right  party.  The  order 
of  the  trial  court  granting  a  new  trial  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  order  granting  a  new 
trial,  and  to  reinstate  the  Judgment  on  the 
verdict  of  the  Jury. 

All  concur. 


STATE  V.  POOR.    (No.  22574.) 

(Supreme  Coart  of  Missonri,  DlTisioD  No.  2. 
•  March  7,  192L) 

I.  Homicide  ®=3l33(2)— Information  hold  %mt. 
fldcnt  to  charge  murder  In  the  first  degroo. 

An  information  alleging  that  defendant,  ia 
some  way  and  manner  and  by  some  means,  in- 
struments, and  weapons  nnknown  did  feloni- 
onaly,  willfully,  delibierately,  pronedit&tedly,  oa 
purpose,  and  of  his  malice  aforethouKht  did 
kill,  etc.,  is  sufficient  to  charge  the  offense  of 
murder  in  the  first  degree. 


2.  Indictment  and  InfomatlOD  «=>I33(6)— Ok> 
Jeotion  to  affidavit  to  Information  sbonM  ki 
raised  by  motion  to  quash. 

An  objection  that  the  affidavit  of  the  prose- 
cuting attorney  to  the  information  charginc 
murder,  on  the  ground  that  it  was  made  on  tliat 
officer's  information  and  knowledge  instead  at 
information  and  belief,  shoold  be  raised  by  mo- 
tion to  quash. 

3.  Indictment  and  Information  «:»52(4)— Af. 
fldavit  of  Information  based  on  "knowlodgsF* 
instead  of  "belief"  suffleient. 

Where  the  prosecutor  in  verifying  the  in- 
formation made  affidavit  on  his  informatioB 
and  "knowledge"  instead  of  information  and 
"belief,"  such  affidavit  was  sufficient,  for  while 
the  word  "knowledge"  is  not  synonymooa  witk 
"belief,"  which  is  based  on  knowledge  not  posi- 
tive, yet  as  used  by  the  prosecutor,  it  amoont- 
ed  to  a  verification  on  information  and  belief. 

[Ed.  Note.— For  other  definitions,  see  Worii 
and  Phrases,  First  and  Second  Series,  Belief: 
Knowledge.] 

4.  Jury  $=> 1 03 (1 3) —Juror  qualHIed  despite 
opinion  based  on  newspaper  reports. 

Under  Rev.  St  1919,  |  4014.  declaring  that 
it  shall  be  a  good  cause  of  challenge  to  a  juror 
that  he  has  formed  or  delivered  an  opinion  od 
the  issue,  or  any  material  fact  to  be  tried,  but 
if  it  appears  that  such  opinion  is  founded  onlr 
on  rumor  and  newspaper  reports,  and  not  sncb 
as  to  prejudice  or  bias  the  mind  of  the  juror, 
he  may  be  sworn,  a  juror  who  stated  on  voir 
dire  examination  that  he  had  formed  an  opinioi 
based  on  newspaper  reports  which  it  would 
require  evidence  to  remove  before  he  would 
believe  defendant  was  innocent  but  that  if  se- 
lected he  would  give  defendant  a  fair  and  im- 
partial trial,  could  not  be  challenged  for  caoM. 

5.  Jury  $=»85— Trial  court  bas  large  dtoereUu 
In  selection  of  jury. 

The  trial  court  has  a  large  diacretioii  in 
superintending  the  selection  of  a  jury  and  de- 
termining whether  an  opinion  formed  by  a  jnror 
is  of  such  character  as  to  raise  a  presmnptioD 
of  partiality  and  warrant  challenge  for  caase. 

6.  Homldde  «=>340 (4)— Defendant  eonvkta4 
of  murder  In  second  degree  cannot  ooHplaJi 
of  Instruction  on  first  degree. 

A  defendant  convicted  of  murder  ia  the 
second  degree  cannot  complain  of  errors  ia 
instructions  on  murder  in  the  first  degree. 
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7.  Criminal  law  «=a8ir(l)— Reqyeated  liMtruc 
tion  saoregatlno  eartaln  faots  refused. 

An  instmction,  which  attempted  to  setre- 
gate  certain  facts  which  the  Jury  were  directed 
to  take  into  consideration  in  their  renew  of 
the  entire  evidence,  is  improper  and  should  be 
refused  as  a  comment  on  the  eyidenee. 

8.  HomleMe  «=>228  (2)— Corpus  delloti  ni^  be 
shown  by  circumstantial  evidence. 

'.  Contrary  to  the  common  law,  corpus  delicti 
can  be  shown  by  circumstantial  evidence  when 
that  is  the  very  best  evidence  obtainable,  pro- 
vided that  it  is  sufficient  to  produce  conviction 
in  the  minda  of  the  jury  beyond  a  reasonable 
doubt 

9.  Homlolde  «=»228(2),  254— EvIdSBoe  held 
snffloient  to  eetabllsh  corpos  delloti  and  war- 
rant conviction  of  seoond  degree  murder. 

In  a  prosecution  for  homicide,  evidence,  al- 
though  circumstantial,  held  sufficient  to  estab- 
lish the  corpus  delicti  and  to  support  a  convic- 
tion of  second  degree  murder. 

10.  Homicide  4=9254— Jury  ean  oonvlet  of 
murder  In  the  aeeoad  desrea  although  evl- 
denoe  shows  murder  In  the  first  degree. 

Under  Rev.  St.  1919,  U  3892,  890S,  the 
Jury  may  convict  one  diarged  with  murder 
in  the  first  degree  of  only  second  degree  mur- 
der, although  the  evidence  be  sufficient  to  sus- 
tain a  conviction  for  the  greater  offenae... 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Peter  H.  Huck,  Judge. 

Edward  Poor  was  convicted  of  murder  in 
the  secoaA  degree,  and  be  appeals.    Affirmed. 

Joseph  F.  Chilton  and  C.  P-  Damron,  botb 
of  Fredericktown,  for  appellant 
,  Frank  W.  McAllister,  Atty.  Gen.,  and  O. 
P.  Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  Edward  Poor  was  charged 
with  murder  in  the  first  degree  by  Informa- 
tion, in  the  circuit  court  of  Madison  county, 
in  February,  1920,  in  having  killed  one 
Cleveland  King  in  October,  1919.  Upon  a 
trial  he  was  convicted  of  murder  in  the  sec- 
ond degree  and  bis  punishment  assessed  at 
ten  years'  Imprisonment  in  the  penitentiary. 
E*rom  this  Judgment  he  appeals. 

Cleveland  King,  frequently  designated  In 
the  record  as  "Cleve,"  had,  with  his  wife, 
Nora,  formerly  lived  in  the  immediate  neigh- 
borhood of  the  defendant  Gossip  as  to  An 
Improper  intimacy  between  the  latter  and 
Mrs.  King  had  occupied  the  ever-busy  tongue 
of  scandal  for  some  time  before  the  separa- 
tion of  King' and  his  wife,  which  occurred  in 
August,  1919.  Upon  this  separation,  provok- 
ed, as  admitted  by  counsel  for  appellant,  by 
the  scandal,  she  went  to  reside  with  her 
mother  and  stepfather,  who  lived  in  the 
same  neighborhood.  On  Saturday,  October 
2S,  1919,  she  was  in  Fredericktown  with  her 
parents.  As  they  went  home  that  evening. 
they  met  the  defendant  who  said  he  bad 
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heard  that  Cleve  King  had  beei  telling  some 
tales  on  him  that  lie  had  to  straighten  np. 
The  next  day  Cleve  came  to  where  his  wife 
was  staying.  After  a  general  conversation 
be  and  his  wife  went  to  the  Trace  creek 
church  building  in  the  vicinity  (there  being 
no  services  there  at  the  time)  to  dlscnss  their 
differences.  A  half  an  hour  or  more  after 
their  arrival  there  they  agreed  to  a  recon- 
ciliation and  a  renewal  of  their  marital  re- 
lations, when  the  defoidant  appeared,  carry- 
ing a  gun.  He  demanded  that  Cleve  accom- 
pany him  to  CSiarley  Hawkins',  who  lived 
about  two  miles  away,  to  straighten  up  cer- 
tain tales  he  said  Cleve  had  been  telling  on 
him.  The  wife  testified  that  her  hnsband 
denied  the  charges  and  went  reluctantly, 
that  the  last  time  she  saw  him  he  was  going 
down  tbe  road  with  the  defendant  toward 
the  home  of  Andy  Hale  in  the  direction  of 
Charley  Hawkins'.  Soon  after  they  left, 
two  men,  corresponding  in  size  and  general 
appearance  with  the  defendant  and  Cleve 
King,  were  seen  by  Andy  Hale  abont  100 
yards  or  more  distant  going  down  the  public 
road  which  ran  in  the  direction  of  Charley 
Hawkins'  place.  Hale  did  not  at  the  time 
observe  them  with  particularity  sufladent  to 
identify  them  as  King  and  the  defendant, 
but  did  notice  that  one  was  a  small  man  and 
the  other  a  large  one  and  that  the  latter 
carried  a  gun.  It  was  shown  that  King  was 
a  small  man  while  the  defendant  was  a  largo 
one.  It  was  a  little  later  tlian  3  o'clock 
when  defendant  and  King  left  the  church. 
The  latter  has  never  been  seen  since  that 
time.  Andy  Hale  hear^  four  gunshots  that 
afternoon — three  of  them  a  short  time  after 
the  men  had  passed  his  place,  and  the  fourth 
about  a  half  hour  later.  The  location  of  the 
person  firing  the  fourth  shot  seemed  from 
the  report  to  be  a  mOe  or  more  distant  in 
the  direction  of  Charley  Poor's  house,  who 
was  a  brother  of  the  defendant  and  in  whldi 
direction  the  two  men  were  going  when  they 
passed  Andy  Hale's.  The  other  shots  were 
m  the  same  general  direction  but  a  little 
further  north  and  west.  Nora  King,  upon 
her  return  to  her  stepfather's  house  a  half 
an  hour  or  less  from  the  time  the  defendant 
and  her  husband  left  the  church  together, 
told  the  members  of  her  family  of  the  de- 
fendant's coming  to  the  church  and  demand- 
ing that  Cleve  accompany  him  and  of  the 
tatter's  reluctant  compliance.  The  unac- 
coimted  absence  of  King  under  the  circum- 
stances occasioned  neighborhood  comment, 
and  on  Monday  evening  the  defendant  and 
a  14  year  old  son  of  his  came  to  the  house 
of  Green  Stacy.  The  tatter's  wife,  who  was 
the  grandmother  of  Nora  King,  told  defend- 
ant what  Nora  had  said,  and  asked  him  U 
he  knew  where  Cleve  was.  Defendant  said 
he  did  not;  that  he  had  not  seen  him 
since  the  Saturday  preceding  at  Mill  Creek; 
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rtbat  he  (defendant)  was  not  at  the  church 
-on  Snnday,  and  if  Nora  said  so  she  was  "flb- 
■  blng."  Green  Stacy,  his  wife,  defendant, 
and  a  14  year  old  son  of  the  latter  then  went 
np  the  creek  to  Andy  Hawkins'  where  Nora 
E^g  was  then  staying.  What  occurred  upon 
^elr  arrival  we  give  in  the  language  of  the 
record,  Noia  King  testifying: 

After  stating  that  the  defendant  came  to 
'  the  dinrch  building  where  she  and  her  husband 
were  and  that  defendant  demanded  that  King 
accompany  him  and  that  they  went  away  to- 
gether, she  was  asked:  "When  did  yo«  next  see 
Ed  Poor,  the  defendant?"  She  answered,  "On 
Monday  night  at  Uncle  Andy  Hawkins' ;"  that 
he  came  there  a  little  after  dark  with  her 
Grandmother  and  Grandfather  Stacy  and  de- 
fendant's boy.  In  reply  to  the  inquiry  as  to 
what  was  said  or  done,  she  testified:  "He  (de- 
fendant) came  in  and  sat  down  nea^  the  door; 
he  appeared— his  voice  was  very  weak  or 
something— be  seemed  like  something  was  the 
matter  with  him.  I  did  not  know  what  was 
the  matter.  He  came  in  and  sat  down  close 
to  the  door,  and  then  he  got  np  and  stepped 
to  the  door  and  said,  'Nora,  I  want  to 
•peak  to  yon,'  and  we  stepped  out  on 
the  porch,  and  he  says,  'I  want  you  to 
deny  my  being  at  the  head  of  Trace  creek.'  1 
says,  'What  for?'  He  says:  'What  for?  It 
will  cause  people  to  talk  about  us.'  I  says,  'Bd, 
I  can't  do  it;  I  have  told  Mamma  and  Papa 
and  Sister  Grace  yon  were  there.'  And  he  says, 
'If  yon  have  ever  done  anything  in  yonr  life 
do  it  for  me  now.'  And  I  says,  'I  can't  do  it.' 
Grandma  called  me  then  and  says,  'Nora  I'  I 
then  called  him  into  the  kitchen;  and  I  says, 
'Ed,  I  want  you  to  tell  me  where  you  left 
Cleve.'  He  says,  'He  is  over  yonder.'  That's 
what  he  first  told  me 'about  him.  I  says,  'Is  it 
possible  you  have  killed  him?'  And  he  never 
said  nothing.  He  never  said  he  did  nor  he 
didn't" 

In  answer  to  tbe  inquiry,  as  to  what  de- 
fendant said,  If  anything,  with  reference  to 
it  being  somebody  else  at  the  church  on 
Trace  creek  on  Sunday  afternoon,  she  testi- 
fied: 

"Well,  be  says,  'You  tell  it  was  Ed  Smith 
instead  of  Ed  Poor.'  I  told  him  I  couldn't  do 
it" 

"What  was  said,  if  anything,  that  you  didn't 
tell?"  "Well,  I  says,  'Ed,  Ma  thinks  you  have 
killed  CJleve;  she  is  going  to  liave  a  crowd 
bunt  for  him  to-morrow.'  He  says:  'They 
can  hunt  but  they  will  never  find  him.  He  is 
gone  and  he  will  never  come  back.'  I  asked 
him  where  he  had  left  CHeve,  and  he  says,  'He 
is  over  yonder,'  and  that's  the  last  talk  I 
ever  had  with  him." 

On  Monday,  October  27,  1919,  at  about 
midnight,  the  bam  of  Charley  Poor,  a  broth- 
er of  the  defendant,  was  burned.  On  the 
Friday  following  the  sheriff  of  the  county, 
with  a  number  of  others  who  bad  been 
searching  for  Oleve  King,  found  among  the 
ashes  of  the  barn  what  was  identified  as  the 
remains  of  a  human  being.  The  body  had 
been  reduced  to  ashes  exc^t  a  x>&rt  of  the 


right  hip  and  of  the  tUgh.  Fnnn  the  size 
of  the  bones  and  the  length  of  the  entire 
body,  as  outlined  In  tba  ashes  before  being 
disturbed,  the  remains  indicated  tb&t  they 
were  those  of  a  small  man,  an  adult,  say  the 
experta  Remnants  of  clothing  and  what  ap- 
peared to  have  been  battons,  whldh  crumbla! 
upon  being  touched,  and  a  metal  belt  buckle. 
were  found  in  the  ashes  with  tbe  remains. 
This  belt  buckle  was  Identified  by  a  number 
of  persons  as  having  been  similar  in  every 
reeqpect  to  one  worn  by  Oere  King  ibe  day 
of  his  disappearance. 

A  neighbor  ot  defendant's  named  B«^, 
accompanied  by  a  sdiool  teacher  named 
Sample,  went  to  def^idiinf s  house  to  confer 
with  liim  in  regard  to  a  neighborhood  school 
on  the  Sunday  afternoon  that  (Tleve  King 
was  last  seen.  They  did  not  find  the  dtf end- 
ant  at  home,  nor  could  they  find  him  in  the 
neighborhood  irntU  about  7  o'dlock  that  eve- 
ning, when,  npon  th^r  return,  they  found 
him  at  Ills  home. 

Testimony  on  behalf  of  the  defendant  as 
to  his  meeting  Nora  King  and  her  parents  in 
Frederidctown,  and  as  to  what  was  said, 
differs  in  no  material  particular  from  thi- 
testlmony  in  that  regard  for  the  state.  Tes- 
tifying in  his  own  behalf,  he  details  his 
whereabouts  from  that  time  nntU  Monday 
evening  October  27,  wboi  he  admits  he  saw 
Nora  King  at  Andy  Hawkins*,  bat  denies 
that  he  attempted  to  persuade  her  to  con- 
tradict her  former  statement  as  to  bis  com- 
ing to  the  churdbi  and  leaving  there  with  her 
husband;  that,  on  the  contrary,  he  remon- 
strated with  her  against  the  making  of  such 
a  statement  because,  he  says,  it  was  not  true. 
He  states  that  on  Monday  night  he  was  at 
home  sick,  and  about  midnight  saw  a  llgAit 
in  the  direction  of  his  brother's,  Charle; 
Poor's,  which  was  afterwards  found  to  have 
been  the  letter's  burning  bam;  that  he  ap- 
prised his  father  and  boys  of  the  fire,  and 
they  together  looked  at  It  for  a  time  and 
then  retired;  that,  In  company  with  his  two 
boys,  he  went  to  the  scene  of  the  Are  Tues- 
day morning;  that  it  was  still  burning  and 
there  was  considerable  heat,  And  he  could 
not  approach  nearer  than  SO  feet;  that  he 
saw  no  remains  of  a  himian  being  and  did 
not  look  for  any.  His  14  year  old  boy  and 
his  father  corroborated  his  statements  as  to 
his  whereabouts  during  the  afternoon  of  Oc- 
tober 26,  stating  that  at  that  time  he  was  at 
home. 

He  Is  shown  by  several  witnesses  to  have 
sustained  a  good  reputation  in  the  neighbor- 
hood prior  to  this  diarge,  and  he  states  that 
his  relations  with  Oleve  King  were  at  all 
times  friendly. 

It  was  attempted  to  be  shown  that  the 
shots  heard  by  witnesses  for  the  state  were 
made  by  persons  who  stated  that  they  had 
fired  a  gun  two  or  three  times  that  after- 
noon tn  the  direction  frcto  which  the  reports 
came.    The  testimony  of  the  defense  tn  this 
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bebalf  does  not  attetopt  to  acconnt  for  tbe 
last  shot  testified  to  by  the  state's  witnesses. 
Testimony  wholly  Irrelevant,  in  view  of  all 
the  otber  facts  in  the  case,  was  girea  as  to 
certain  threatening  remarks  which  were 
stated  to  have  been  made  by  the  wife  of 
Cleve  King  tai  regard  to  him  several  months 
prior  to  his  disappearance.  In  fact;  the  rec- 
ord is  replete  with  irrelevant  testimony. 

The  Information  whs  in  three  counts  and 
charged  murder  In  the  first  degree.  At  the 
close  of  all  the  testimony  the  state  elected  to 
stand  on  the  third  count,  which,  omitting 
the  formal  preliminary  parts  and  the  signa- 
ture and  affidavit  of  the  prosecuting  attor- 
ney. Is  as  follows: 

"For  third  connt  to  this  information,  the  said 
David  M.  Tesrean,  prosecuting  attorney  with- 
in and  for  Madison  coanty,  in  tlie  state  of  Mis- 
sonri,  upon  his  oath,  fnrtber  informs  the  court 
and  present  and  charge  that  the  defendant, 
Edward  Poor,  on  the  26th  day  of  October,  1B19, 
at  and  in  Madison  county,  in  the  state  of  Mis- 
sonri,  with  force  and  arms,  in  and  upon  the 
said  Cleveland  King  aforesaid,  feloniously,  will- 
fully, deliberately,  premeditatedly,  on  purpose 
and  of  his  malice  aforethoagbt,  did  make  an 
assault  and  the  said  Cleveland  King,  in  some 
way  and  manner  and  by  some  means,  instru- 
ments and  weapons  to  your  informant  unknown, 
inflict  upon  the  body,  head,  neck,  and  limbs  of 
the  said  Cleveland  King,  divers  and  snhdry 
wounds  and  injuries,  and  did  then  and  there 
feloniously,  wiUfuIly,  deliberately,  premeditat- 
edly, on  purpose  and  of  his  malice  aforethought 
deprive  of  life,  so  that  said  Cleveland  King. 
then  and  there  instantly  died  on  the  26th.  day 
of  October.  1919,  at  and  in  the  county  of  Madi- 
fioTi  and  state  of  Missouri,  and  so  the  said 
David  M.  Tesrean,  prosecuting  attorney  with- 
in and  for  Madison  county,  in  the  state  of  Mis- 
souri, aforesaid,  upon  his  oath  aforesaid,  does 
•ay  that  tite  said  Edward  Poor,  him  the  said 
Cleveland  King,  in  the  manner  and  by  the 
means  aforesaid,  unknown,  then  and  there  fe- 
loniously, willfully,  deliberately,  premeditated- 
ly, on  purpose  and  of  bis  malice  aforethouRbt 
did  kin  and  murdor  against  the  peace  and  dig- 
nity of  the  state." 

ri]  I.  The  Information. — A  piecemeal  crit- 
icism of  the  infi)rmatlon  Is  made.    Read  as , 
a  whole  It  clearly  and  succinctly  charges  the ' 
crime  of  murder  in  the  first  degree.    While  i 
not  describing  the  weapon  used  to  effect  the  I 
death.  It  does,  as  Is  permissible,  allege  that 
the  means  employed  by  the  defendant  where- 
by he  deprived  the  deceased  of  his  life  were 
unknown;  in  addition,   it  alleges  that  the 
homicidal  act  was  done  feloniously,  and  in 
this  respect,  as  well  as  in  others,  It  meets 
the  objections  that  were  made  to  a  charge  of 
murder  in  the  first  degree  In  the  somewhat 
dlfTuse  opinion  of  this  court  in  State  v.  Wood- 
ward, 191  Mo.  617,  90  S.  W.  90,  and  cases 
there  discutised.    Further  than  this,  if  a  prec- 
edent were  needed  to  sustain  the  correctness 
of  our  conclusion  in  regard  to  this  infunna- 
tion,  it  is,  aside,  from  names  and  dates,  iden- 
tical with  the  indictment  approved  by  the 
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I  Supreme  Court  of  Massachusetts  in  the 
I  famous  Parkman-Webster  case  (Comm.  v. 
Webster,  5  Cush.  295,  5  Am.  Dec.  711),  in 
which  the  opinion,  written  by  that  able  jur- 
ist Chief  Justice  Sbaw,  discusses  with  much 
learning  the  sufficiency  of  the  charge  there 
made  in  which  the  facts  were,  in  leading  par- 
ticulars, not  unlike  those  at  bar.  Likewise, 
in  the  well-considered  case  of  State  v.  Wil- 
Uams,  S2  N.  0.  446,  78  Am.  Dec.  248,  it  is  held 
that,  where  the  indictment  charges  that  the 
murder  was  committed  "in  some  way  and 
manner  and  by  some  means,  instruments  and 
weapons  to  the  Jury  unlutown,"  it  is  suffi- 
cient Like  phraseology  was  employed  and 
approved  by  the  Supreme  Court  of  North 
Carolina  in  an  indictment  charging  murder 
in  the  first  degree  in  State  v.  Parker,  65  N. 
C.  453..  This  ruling  was  made  although  the 
evidence  presented  different  ways  and  means 
by  which  the  deceased  might  have  been 
killed. 

[2,  S]  The  objectlfm  to  the  aafllciency  of 
the  information  on  acconnt  of  the  prosecut- 
ing attorney's  affidavit  thereto,  in  that  it  is 
made  according  to  his  best  "Information  and 
knowledge"  instead  uf  "Information  and  be- 
lief," ^ould,  if  it  had  possessed  any  merit, 
have  been  raised  by  a  motion  to  quash. 
State  V.  Green,  229  Mo.  642,  129  S.  W.  700; 
State  V.  Montgomery,  181  Mo.  19,  79  S.  W. 
693,  67  L.  R.  A.  343,  2  Ann.  Cas.  261.  How- 
ever, there  Is  no  merit  in  tlie  contention. 
Belief  must  be  based  upon  knowledge,  not 
positive,  perhaps,  but  sufficient  to  create  a 
mental  conclusion.  While  the  word  "knowl- 
edge" is  not  synonymous  with  "belief,"  used 
In  the  general  sense  in  which  it  was  employed 
in  the  affidavit,  it  might  be  well  understood 
to  indicate  that  the  information  was  filed 
with  such  Imowledge  as  the  prosecuting  at- 
torney then  possessed,  which  amounted.  In 
his  mind,  to  a  belief  in  the  matter  stated  in 
the  cliarge.  In  any  event,  the  precise  statu- 
tory form  of  the  affidavit  is  not  mandatory, 
and  the  use  of  the  word  "knowledge"  Instead 
of  that  of  "belief"  could  not,  under  any  rea- 
sonable theory,  have  been  prejudicial  to  the 
defendant 

[4]  II.  Objection  to  Juror. — ^Defendant 
assigns  error  in  the  refusal  of  the  trial  court 
to  sustain  his  challenge  to  a  Juror  named 
Pridy  on  the  letter's  voir  dire  examination. 
Pridy,  although  not  stricken  from  the  array, 
was  not  chosen  as  one  of  the  trial  panel. 
Questioned  by  counsel  for  the  defendant,  he 
said  that  he  had  read  an  account  of  the  mat- 
ter in  the  county  newspapers  and  had  formed 
an  (pinion  in  regard  thereto  which  it  would 
require  evidence  to  remove  before  he  would 
believe  tliat  the  defendant  was  Innocent  of 
the  charge ;  that  if  selected  on  the  trial  panel 
he  would  hear  all  of  the  evidence  and  give 
the  defeniluut  a  fair  and  impartial  trial; 
"that  ids  luiud  was  not  made  up  either  way ; 
that  he  could  sit  there  and  It  would  require 
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the  state  to  prove  tlie  case  to  his  satisfaction 
beyond  a  reasonable  doubt"  The  contention 
of  defendant  is  that  the  array  required  by  the 
statute  from  which  to  select  the  trial  panel 
should  have  been  shown  to  have  no  opinion 
as  to  the  case,  whether  removable  by  evi- 
dence or  not. 

We  might  well  pass  lightly  over  defend- 
ant's contention  and  sustain  tiie  trial  court's 
ruling  on  the  ground  clearly  announced  in 
State  V.  Mace,  262  Mo.  loc.  cit.  154, 170  S.  W. 
1105,  and  cases  cited,  that  there  was  no  such 
specific  challenge  to  the  juror  for  cause  as 
is  required  by  the  statute.  However,  that 
the  defendant  may  be  denied  no  right  he  may 
be  entitled  to  under  the  most  liberal  interpre- 
tation of  the  statute  in  bis  behalf,  we  have 
considered  the  contention  In  the  light  of  the 
facts  disclosed  by  the  juror's  examination. 

The  precise  language  of  the  statute  is  as 
follows: 

"It  shall  be  a  good  cause  of  challenge  to  a 
juror  that  he  has  formed  or  delivered  an  opin- 
ion on  the  issue,  or  any  material  fact  to  be 
tried,  but  if  it  appears  that  such  opinion  is 
founded  only  on  rumor  and  newspaper  reports, 
and  not  such  as  to  prejudice  or  bias  the  mind 
of  the  juror,  he  may  be  sworn."  Section  4014, 
R.  S.  1919,  former^r  section  5220,  B.  S.  1909. 

[I]  The  limitations  expressed  in  this  stat- 
ute are  unequivocal.  While  it  shaU  be  a 
good  cause  for  challenge  that  the  juror  has 
formed  or  delivered  an  opinion  upon  any  issue 
or  material  fact  to  be  tried,  such  opinion  will 
not  disqualify  if  founded  only  upon  rumor  or 
newspaper  reports  and  is  shown  to  be  such  as 
to  not  prejudice  or  bias  the  mind  of  the  juror 
after  having  heard  the  evidence.  A  some- 
what prolix  examination  of  this  juror  simply 
elicited  the  fact  that  having  read  an  account 
of  the  matter  in  the  county  papers  he  had 
formed  an  opinion  in  regard  thereto  but,  de- 
spite this  fact,  if  selected  on  the  trial  panel 
he  would  be  governed  by  the  evidence  ad- 
duced at  the  trial  in  the  making  up  and  rendi- 
tion of  the  verdict.  Therefore,  If  It  had  been 
shown,  as  it  was  not,  as  we  ruled  in  State  v. 
Taylor,  134  Mo.  loc.  dt.  141.  35  S.  W.  92,  that 
all  of  the  facts  In  regard  to  the  matter  at 
issue  had  been  published  and  had  been  read 
by  the  juror,  he  would  not  have  been  dis- 
qualified, in  view  of  the  answers  given  by 
him  upon  his  examination.  The  test  as  to 
the  qualification  of  a  juror  based  upon  the 
reading  of  newspaper  reports  is,  as  we  held 
in  State  v.  Brooks,  92  Mo.  loc.  cit  675,  5  S. 
W.  257,  330,  whether  or  not  despite  the  opin- 
ion formed  from  reading  snch  reports,  the 
juror  can  render  a  fair  and  impartial  ver- 
dict. If  his  examination  discloses  that  be 
can,  then  this  court  will  not  interfere  with 
the  discretion  exercised  by  the  trial  court  in 
refusing  to  sustain  a  challenge  to  him.  We 
said  in  the  Brooks  Case,  quoting  from  earlier 
rulings,  tliat—  I 


"  'The  rale  is  well  settled  that  it  Is  the  dnty 
of  the  court  to  superintend  the  selection  of 
the  jnry,  in  order  that  it  may  be  composed  of 
fit  persons.  Large  discretion  must  be  confided 
to  the  trial  court  in  the  performance  of  this 
duty.  Nor  will  the  action  of  the  court  is  this 
behalf  be  made  the  subject  of  review  unless 
some  violation  of  law  Is  involved,  or  the  exer- 
cise of  a  gross  and  injarions  discretion  is 
shown.  •  •  •  It  is  snfiScient  that  the  judge 
is  satisfied,  from  his  personal  knowledge  of  the 
jurors;  their  answers  to  other  questions; 
their  reputation  for  integrity  and  intelligence; 
and  his  judgment  in  respect  to  such  qnalifica- 
tions  will  not  be  reviewed.'  •  •  •  As  to 
whether  an  opinion  formed  by  a  jaror  ia  of 
such  character  as  necessarily  to  raise  the  pre- 
sumption of  partiality,  is  to  be  tried,  so  far 
as  the  fact  is  concerned,  upon  the  evidence; 
and  the  finding  of  the  trial  court  on  that  issne 
ought  not  to  be  set  aside  by  a  reviewing  court 
unless  the  error  is  manifest  No  less  stringent 
rules  should  be  applied  by  the  reviewing  court 
than  those  which  govern  in  the  consideration  of 
motions  for  new  trials  because  the  verdict  is 
against  the  evidence.  In  such  cases  the  man- 
ner of  the  juror  while  testifying  is  oftentimes 
more  indicative  of  the  character  of  the  opinion 
than  tiis  words.  That  is  seen  below,  but  can- 
not be  on  the  record." 

The  rule  as  above  announced,  and  the  dis- 
cretion of  the  trial  court  In  the  exercise  of 
same,  have  received  frequent  subsequent  ap- 
proval by  this  court  State  v.  Herring,  268 
Mo.  loc.  cit  529,  188  S.  W.  172;  State  v. 
Schmnlbach,  243  Mo.  loc.  dt.  638,  147  S.  W. 
966;  State  v.  Rasco,  239  Mo.  loc.  dt.  557,  144 
S.  W.  449.  We  therefore  hold  this  conten- 
tion to  be  without  merit. 

[8]  HI.  Instructions. — Instruction  num- 
bered 3  given  by  the  court  defined  murder  in 
the  first  degree.  Error  is  assigned  as  to  the 
giving  of  this  instruction.  Convicted  of  mur- 
der In  the  second  degree,  the  defendant  will 
not  be  heard  to  complain  of  alleged  errors  in 
an  instruction  for  murder  In  the  first  degree. 
State  V.  Baugh,  217  S.  W.  loc.  cit  280.  and 
cases ;  State  v.  Clinton,  278  Mo.  loc  cit.  347, 
213  S.  W.  loc.  cit.  842;  State  v.  Lewis,  264 
Mo.  loc.  cit  430,  175  S.  W.  «0;  State  v.  Wit 
son,  250  Mo.  loc.'  cit  829, 157  S.  W.  313. 

[7]  Instruction  numbered  9  asked  by  the 
defendant  and  refused-  was  clearly  an  im- 
proper comment  on  the  evidence,  and  the 
trial  court  cannot  be  convicted  of  error  in 
refusing  to  give  it  The  difference  in  ver- 
biage and  meaning  between  this  instruction 
and  that  approved  (No.  7)  in  State  ▼.  Glahn, 
97  Mo.  loc.  dt  690,  11  S.  W.  260,  dted  by  ap- 
pellant is  evident  upon  even  a  casual  com- 
parison. The  latter  is  general  in  its  terms 
and  authorizes  a  finding  of  not  guilty  "upon 
a  review  and  consideration  of  all  of  the  evi- 
dence," while  the  former  attempts  to  segre- 
gate certain  facts  which  the  jury  are  directt'd 
to  take  into  consideration  in  their  review  of 
the  entire  evidence ;  in  other  words,  they  are 
Instructed  to  review  the  entire  evidence,  suo- 
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struction. This  Is  unauthorized  and  cannot, 
as  we  have  stated,  be  construed  other  than  as 
a  conuuent  on  the  evidence.  State  v.  Lewis, 
264  Mo.  loc  dt.  432,  175  8.  W.  60;  State  v. 
MitcheU,  229  Mo.  loc.  idt.  687, 129  S.  W.  917, 
138  Am.  St  Rep.  425 ;  State  t.  Sheltoo,  223 
Mo.  loc.  dt.  139,  122  S.  W.  732. 

[J]  IV.  Proof  of  Corpus  Delictir—lt  Is  cm- 
tended  that  there  was  an  absence  of  proof 
of  the  corpus  delicti— that  the  remains  were 
so  completely  burned  as  to  be  Impossible  of 
identification.  This  contention  is  based  not 
so  much  upon  the  question  of  a  lack  of  testi.- 
mouy  as  upon  the  nature  of  same;  the  as- 
sumption behig  that  there  was  no  such  evi- 
dence adduced  as  to  the  death  of  King  as  is 
required  to  comstltate  one  of  the  component 
parts  of  proof  Of  the  coriHis  delicti.  In 
short,  that  the4eath  of  King  was  not  proved 
by  direct  and  positive  evidence.  It  is  true 
that  it  was  the  rule  at  the  common  law,  as 
well  as  in  some  other  Jurisdictions,  with  ref- 
ermce  to  proof  of  the  corpus  delicti  in 
homidde  cases,  that  the  first  component  part 
of  the  crime,  to  wit,  the  death  of  the  person, 
must  be  established  by  direct  evidence,  while 
the  criminal  agency  of  the  accused,  or  the 
second  component  part,  might  be  shown  by 
drcumstances.  Beg.  v.  Hopkins,  8  Car.  & 
P.  Sdl;  King  V.  Hlndmarch,  2  Leach,  O.  L. 
569;  People  v.  Bennett.  40  N.  T.  137;  Ruloff 
V.  People,  18  N.  I.  179;  State  v.  Flanagan, 
26  W.  Va.  116.  However,  it  has  long  been  the 
rule  in  this  Jurlsdlctlom  that  all  of  the  ele- 
ments of  corpus  delicti,  indndlng  the  fact 
of  the  death  of  the  person  alleged  to  have 
been  murdered,  as  well  as  the  criminal  agency 
of  the  accused  and  the  identity  of  the  de- 
ceased, may  be  proved  by  circumstantial  or 
presumptive  evidence,  when  direct  proof  Is 
not  obtainable.  This  court  so  held  In  State 
V.  IMdcson,  78  Mo.  loe.  dt  446,  where  It  is 
said,  in  effect  among  other  things,  that  It 
was  not  necessary  upon  questions  of  identi- 
ty that  witnesses  swear  pointedly;  It  Is  only 
necessary,  and  is  of  cmnmon  occurrence,  for 
them  to  swear  that  they  believe  the  ^noa 
to  be  the  same,  and  the  degree  of  credit  to 
be  given  to  their  evidence  is  a  question  for 
the  jury.  Articles  foimd  upon  the  body  are 
recognized  in  the  Dl(&son  Case  as  constitut- 
ing sources  of  proof  of  ldentlflcatl<Mi. 

In  the  Henderson  Case,  186  Ma  loc.  dt 
483,  85  S.  W.  676,  we  said  that  the  two  ele- 
ments of  corpus  delicti  in  a  murder  case  con- 
sist of  the  death  of  the  person  alleged  to  have 
been  murdered  and  the  criminal  agency  caus- 
ing the  death ;  that  wliile  both  of  these  must 
be  established  to  sustain  a  prosecution  for 
murder,  the  fact  of  the  death  need  not  be  es- 
tablished by  direct  and  positive  evidence, 
"but  now  by  the  wdj^t  of  authority  in  this 
country,  the  fact  of  the  death,  as  well  as  of 
criminal  agency,  may  be  shown  by  drcum- 
stantial  evidence,  when  that  is  the  best  evi- 
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dence  obtainable  and  provided  always  that 
it  Is  suffldent  to  produce  conviction  In  the 
minds  of  the  Jury  beyond  a  reasonable  doubt" 
The  court  concludes  that  to  rule  otherwise 
would  be  to  place  a  premium  up<m  atrodty 
and  Miable  a  murderer  to  escape  punishment 
for  his  crime  by  so  mutilating  or  burning  the 
body  of  his  victim  as  to  prevent  ite  identifica- 
tion or  recognition.  The  grave  Importance  of 
the  application  of  the  rule  as  announced  In 
the  Henderson  Case  is  exemplified  by  the 
facts,  which  were,  briefly  stated,  as  follows: 
An  old  negro  man,  Joe  Buckner,  lived  alone 
In  a  little  cottage  a  few  miles  from  Wentz- 
viUe  Id  St.  Charles  county.  He  was  last  seen 
at  about  5  o'clock  p.  ul.,  April  12,  1903,  when 
he  left  the  house  of  one  of  his  sons  who  lived 
in  the  ndgtfborhood  and  started  homewards. 
Late  that  night  his  cottage  was  discovered  to 
be  on  fire.  It  was  speedily  consumsed,  and 
the  next  morning  the  charred  remains  of  a 
man  were  found  In  the  ashes.  With  these  re- 
mains was  found  the  metal  portion  of  a  pock- 
et knife  of  peculiar  shape  such  as  the  old 
man  was  know  to  have  carried.  From  that 
day  until  the  date  of  the  trial  he  had  not  been 
seen.  No  motive  was  suggested  why  he 
should  have  burned  his  house  or  have  fled  the 
country.  All  of  bis  children  lived  in  the  im- 
mediate nelghborbood,  and  If  the  cottage  had 
been  destroyed  by  another  In  his  absence  the 
natural  and  logical  sequence,  says  the  court 
would  have  been  that  he  would  have  first  dis- 
covered the  fire  and  have  given  the  alarm. 
This  reasoning  in  support  ot  the  ccuclusion 
that  the  body  found  in  the  ruins  was  that  of 
the  old  man  and  correlative  facte  as  to  the 
prior  relation  existing  between  him  and  the 
defendant  are  adduced  to  connect  the  latter 
with  the  crima  These  correlative  facta  con- 
sisted, among  other  things,  of  evidence  of  an 
altercation  between  the  old  man  and  the  de- 
fendant which  engendered  bad  blood  between 
them,  threata  of  the  defendant  against  the 
old  man,  the  procuring  of  ammunition  for  a 
gun  by  the  defendant  and  the  IndifTerence  (tf 
the  latter  when  notified  of  the  fire  while  it 
was  In  progress  and  his  refusal  to  go  to  the 
scene  or  to  attempt  to  otter  any  relief.  While 
it  Is  true  that  there  was  In  this  case  a  subse- 
quent confession  by  the  defendant,  this  does 
not  afTect  the  force  of  the  court's  ruling  as  to 
the  character  of  the  testimony  admitted  or 
the  quantum^  of  the  proof  necessary  to  estab- 
lish the  corpus  delicti. 

In  State  V.  Barrlngton,  198  Ma  loc.  dt  118, 
96  S.  W.  235,  the  rule  so  clearly  announced  in 
the  Henderson  Case  Is  given  emjdiatlc  ap- 
proval. The  similarity  of  the  facta  In  this 
case  to  those  at  bar,  In  that  the  defendant 
and  the  deceased  left  together  and  the  latter 
was  never  seen  alive  thereafter,  renders  .a 
brief  statement  of  that  case  not  Inappropri- 
ate, as  showing  by  analogy  at  least  the  pro- 
bative force  of  the  evidence  here  adduced. 
The  defendant  Barringtom  and  one  McCano 
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left  a  hotel  In  the  dt^  of  St.  Louis  kept  by 
McCann  on  the  evening  of  June  IS,  1903.  The 
latter  <m  his  departure  was  in  good  healtli 
and  spirit^,  and  said  to  his  wife  that  he  would 
return  in  a  short  time.  At  about  10  o'clock 
that  night  these  parties  were  seen  on  a  sub- 
urban car  going  totvards  Bonfils  Station  in 
St.  Louis  county.  McCann  was  talkative 
and  in  a  good  humor  and  asked  when  the 
next  car  would  return  to  the  dty,  that  he 
must  get  back  on  It  These  parties  alighted 
fr(»n  the  car  at  about  10:35  p.  m.  The  last 
time  that  McCann  was  seen  aUve  he  and 
the  defendant  were  walking  along  a  path- 
way leading  away  from  the  car  trade  toward 
a  quarry  pond  In  the  vicinity.  A  short  time 
thereafter  a  pistol  shot  was  heard  followed 
by  an  outcry  and  another  pistol  shot  and 
then  silence.  Early  the  next  morning  the 
defendant  was  seen  walking  along  the  car 
track  towards  the  dty,  which  was'  distant 
about  12  miles.  He  was  thus  walking,  al- 
though It  was  shown  that  he  had  money  on 
his  person  to  pay  car  fare  and  did  mount 
a  car  as  soon  as  the  corporate  limits  of  the 
dty  were  reached.  While  he  was  walking 
near  the  car  line  he  was  seen  by  different 
persons  to  turn  about,  evidently  to  prevent 
Identification.  Several  days  later  articles  of 
clothing  were  found  concealed  along  the 
route  that  defendant  had  traveled  on  his  re- 
turn to  the  city.  About  a  week  later  a  naked 
human  body  was  found  In  the  quarry  pond 
towards  which  defendant  and  McCann  had 
gone  the  night  of  the  latter's  disappearance. 
The  body  was  finally  Identified  to  be  that  of 
McCann.  There  were  other  Incriminatory 
facts  not  necessary  to  be  repeated  here. 
Enough  has  been  stated  to  show  that  the  in- 
troduction of  drcumstantlal  evidence  was 
permitted  not  only  to  prove  the  death  bnt 
the  defendant's  agency  therein.  Supported, 
therefore,  by  the  precedents  which  sanction 
the  admission  of  circumatantlAl  evidence  in 
cases  of  this  character,  there  can  be  no  rea- 
sonable question  as  to  the  correctness  of 
the  rulings  of  the  trial  court  in  the  admission 
of  evidence  of  that  character  in  the  instant 
case.  There  remains,  therefore,  only  the 
question  as  to  the  probative  force  of  that 
evidence  or  the  quantum  of  proof  necessary 
to  sustain  a  conviction. 

It  was  long  ago  said  by  this  court,  in  State 
V.  Lamb,  28  Ma  loc  dt  232,  that— 

"When  the  guilt  or  innocence  of  a  prisoner 
is  the  snbject  of  determmation  for  a  jnry, 
they  are  the  only  competent  judges  of  the  suflS- 
dency  of  tb«  evidence"  to  sustain  a  verdict. 

This  rationally  follows  by  reason  of  the 
Jury's  relation  to  the  administration  of  Jus- 
tice. 

"Onr  system  of  jnrisprndence,"  says  Jndge 

Scott,  in  tbe  Hiantb  Case,  "contemplates  that 

jurors  are  as  much  superior  to  tbe  courts  in 

.  determining  matters  of  f i^ct  as  the.  .courts  are 

superior  to  them  in  dedding  questions  of  law." 


The  line  of  demarcation  thus  defined  be- 
tween these  two  Instrumentalities  employed 
In  the  prosecution  of  criminals  has  been  uni- 
formly recognized  throughout  our  entire  Ja- 
diclal  history;  and  It  Is  only  to  be  crossed, 
as  we  said  In  the  recent  case  of  State  v. 
Underwood,  263  Mo.  loc.  clt  685,  173  S.  W. 
1059,  when  there  la  "a  total  failure  of  evi- 
dence" or  It  Is  "so  weak  as  to  Jostlfy  the 
conclusion  that  the  verdict  was  the  result  of 
passion  or  prejudice"  (dting  cases). 

[9]  Briefly,  but  wltibi  that  considerate  care 
which  should  be  given  to  a  review  of  the 
testimony  in  a  case  Involving  the  liberty  or 
life  of  a  defendant,  what  were  the  tacts  at 
bar?  We  enumerate  them  at  the  expense  of 
repetition: 

Animus  amounting,  without  exaggeration 
of  terms,  to  animosity,  on  the  part  of  the 
defendant,  existed  against  the  deceased.  Con- 
crete support  for  this  condnslon  Is  found 
In  the  repeated  statement  of  the  defendant 
to  different  persons  that  the  deceased  must 
straighten  up  the  tales  he  had  been  telling. 
That  defendant  persisted  in  this  feeling, 
which  must  have  grown  more  malldons  with 
time,  Is  evident  from  his  coming  to  tbe 
church  building  on  the  Sunday  following  bfs 
last  expression  of  animus  against  the  de- 
ceased and  while  armed  demanding  that  the 
latter  accompany  him,  as  he  said,  to  straight- 
en up  the  tales.  The  reluctance  manifested 
by  the  deceased  in  accompanying  the  defend- 
ant could  only  have  arisen  from  fear  of  the 
defendant,  based  evidently  npon  the  latter's 
personal  demeanor  and  his  armed  condition. 
Under  these  drcumstances,  they  left,  and 
their  leaving  Is  corroborated  by  the  testimo- 
ny of  Andy  Hale.  When  they  left  his  sight, 
the  deceased,  so  far  as  hnman  testimony  is 
concerned,  passed  beyond  mortal  ken.  Soon 
thereafter,  coming  from  the  direction  in 
whldi  Hale  had  seen  the  men  going,  he  heard 
In  somewhat  rapid  succession  three  gonahots, 
and  after  an  intermission,  another.  Tbe 
three  first  shots  were  accounted  for.  The 
fourth  was  not  Some  time  dnring  that  Sun- 
day afternoon  a  neighbor  of  the  defendant 
and  ft  country  school  teacher  found  it  nec- 
essary to  consult  the  defendant  who  was  one 
of  the  school  directors,  in  regard  to  the  em- 
ployment of  the  teacher  during  the  coming 
term.  They  went  to  his  house  and  were  in- 
formed by  his  father  that  he  was  not  there. 
Their  business  evidently  being  urgent,  they 
sought  the  defendant  at  different  places  in 
.the  neighborhood,  bnt  he  was  not  to  be  found 
until  about  7  o'clock  that  evening,  when,  up- 
on their  return,  they  found  blm  at  home. 
The  succeeding  Monday  night  being  at  tbe 
house  of  a  man  named  Stacy,  he  was  asked 
about  Cleve  King,  and  Mrs.  Stacy  repeated 
tbe  statement  that  had  been  made  to  her  by 
King's  wife  as  to  her  husband  leaving  with 
the  defendant  the  day  before.  He  d^iled 
this  in  toto,  and  they  went  to  where  Nora 
King   vaa  staying,   evidently  for   the   par- 
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pose  of  enabling  htm  to  confront  her.  In- 
stead of  confronting  her,  we  find  him  calling 
her  atdde  and  pleading  with  her  to  deny  her 
statement,  and  when  aaked  by  her  where  her 
husband  was,  he  said  in  his  agitation,  point- 
ing over  towards  Charley  Poor's,  tliat  "he 
was  over  there."  He  made  no  response  when 
she  accused  him  of  having  killed  her  hus- 
band. Late  that  night  Charley  Poor's,  his 
brother's,  bam  was  found  to  be  <m  fire  and 
was  entirely  consumed.  The  human  remains 
fonnd  in  the  ashes  were  in  size  and  appenr- 
ance  corresponding  to  that  of  Clere  King 
when  lI^1nK.  A  belt  buckle  found  with  the 
remains  was  similar  In  every  material  par- 
ticular to  one  worn  by  him  on  the  day  of 
his  disappearance.  It  Is  rather  significant 
that  the  defendant,  although  he  states  he 
was  indisposed,  as  was  the  plea  of  the  de- 
fendant in  the  Tettaton  Case,  1B9  Mo.  3S4, 
60  S.  W.  743,  did  not  manifest  more  interest 
In  the  burning  of  his  brother's  bam  in  the 
Immediate  vicinity  than  to  simply  note  the 
feet  of  the  flre  and  retire.  Indifference  of 
this  diaracter  In  the  presence  of  events  of 
unusual  occurrence  Is  not  Infrequent  In  (»1m- 
Inal  annals,  especially  In  homicide  cases. 
Space  need  not  be  taken  up  in  recounting  In- 
stances, and  It  is  only  necessary  to  say  that 
they  manifest  a  condition  of  the  mind  on  the 
part  of  defendants  not  in  accord  with  normal 
conditions.  With  this  evidence  before  them, 
the  Jury,  more  keenly  sensitive  on  account  of 
their  immediate  knowledge  of  the  facts,  de- 
rived from  the  living  witnesses,  than  one 
who  must  obtain  his  Information  In  regard 
thereto  from  the  cold  record,  found  the  de- 
fendant guilty. 

[10]  We  have  no  means  of  knowing,  nor 
do  we  understand.  In  the  face  of  these  facts, 
why  the  Jury  tempered  their  verdict  by  a 
finding  of  murder  In  the  second  degree.  This, 
however,  is  authorised  under  our  law  (sec- 
tions S908,  3092,  R.  S.  1918),  and  there  being 
substantial  evidoice  to  sustain  their  finding 
of  guilty,  we  need  not  concern  ourselves  with 
the  degree. 

Other  errors  assigned  were  not  properly 
preserved,  and  hence. have  not  been  reviewed. 

In  view  of  all  of  which  tlie  Judgment 
should  be  affirmed,  and  It  is  so  ordered. . 

AU  concur. 


STATE  V.  WEAQLEY.    (No.  22298.) 

(Supreme  Court  of  Missouri,  Division  No.  'i. 
March  7,  1921.) 

I.  Hofflldde  ®=3308(3)— CvfdBnce  held  to  war- 
rant iRstmction  on  second  degree  murder. 
In  prosecution  for  murtlor,  evidonrc  of 
anger  or  a  heat  of  passiott  on  part  of  defendant 
towards  deceased  at  time  of  killing  hcU  to  au- 
thorise the  firing  an  instraction  on  murder  in 
the   second  degree. 
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2.  Homicide  9=9340(3)— Defeadaiit  eonvleted 
of  Second  degree  murder  may  not  complain  of 
iBstruetlMi  thereon  beoaate  the  evidence 
thews  a  higher  degree. 

Rev.  St  1919,  i  3908,  provides  that  no 
Judgment  or  other  proceedings  shall  be  deemed 
stayed  or  affected  because  evidence  shows  guilt 
of  a  higher  degree  of  offense  than  that  found, 
and  section  S692  specifically  provides  that  one 
found  guilty  of  second  degree  murder  shall  be 
punished  accordingly,  although  the  evidence 
shows  him  guilty  of  a  higher  degree  of  homi- 
cide, so  that  defendant  convicted  of  murder  in 
the  second  degree  may  not  object  to  an  in- 
struction thereon  on  the  ground  that  evidence 
shows  that  be  was  guilty  of  first  degree  mur- 
der or  of  no  offense. 

3.  Grand  Jury  ^=>36— Statute  inhibiting  state 
from  examining  an  Indicted  parson's  witness- 
es held  not  applicable  to  a  party  charged  by 
Information. 

Rev.  St.  1919,  {  3870,  preventing  the  exam- 
ination of  witnesses  of  person  indicted,  does 
not  Inhibit  subpoenas  by  grand  jury  for  exam- 
ining witnesses  of  one  charged  by  information, 
and  the  information  having  been  suspended  by 
subsequent  indictment,  all  matters  relating 
thereto  were  foreign  to  the  case,  so  that  it 
was  proper  to  exclude  subpsnas  and  records 
relating  thereto  which  defendant  sought  to  in- 
troduce. 

4.  HomMde  <as>294(l)— The  woni  "excuse" 
la  Instruction  on  Insanity  Instead  of  the  word 
"defense"  held  not  error. 

In  a  prosecution  for  murder,  an  instruction 

stating  that  insanity  is  interposed  by  defend- 
ant "as  an  excuse  for  the  charge  set  forth  in 
indictment"  held  not  erroneous  because  using 
word  "excuse"  instead  of  word  '"defense," 
since  the  words  as  used  are  synonymous. 

[Ed.  Note.— ror  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Defense; 
Excuse.) 

5.  Criminal  law  «=3822(I3)— Instructlcns  suf- 
flclent  if  correct  when  construed  as  a  whole. 

An  objection  that  an  instruction  in  a  murder 
case  is  errouuous  iu  not  iufurmiug  the  jui-y  us 
to  weight  to  be  given  expert  testimony  is  not 
well  taken,  where  they  were  correctly  informed 
in  that  regard  in  a  separate  instruction,  since 
all  the  instructions  must  be  construed  together 
as  a  whole. 

6.  Homicide  «=»27— Test  of  mental  capacity  is 
whether  defendant  eeald  distinguish  between 
right  or  wrong. 

The  test  of  mental  capacity  of  defendant 
convicted  of  murder  is  whether  by  reason  of 
insanity  be  was  incapable  of  distinguishing 
between  right  and  wrong,  and  an  instruction 
as  to  his  being  "incapable"  of  exercising  hie 
will  was  properly  refused. 

Appeal  from  Circuit  Court,  CJiay  Ooimty; 
Frank  P.  Divelblss,  Judge. 

Jesse  Weagley  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 
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Martin  E.  I<aws(»,  of  liberty,  William  A. 
Craven,  of  Excelsior  Springs,  and  Jacobs  & 
Henderson,  of  Kansas  City,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  Henry 
B.  Hunt,  Asst  Atty.  Gen.,  for  tbe  State. 

WALKER,  J.  The  appellant  was  charged 
by  the  indictment  in  the  circuit  court  of  Clay 
county  with  murder  In  the  first  degree.  Up- 
<m  a  trial  he  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed 
at  20  years'  imprisonment  in  the  penitentia- 
ry.   From  this  judgment  he  appeals. 

Appellant,  a  young  man  about  24  years  of 
age,  resided  with  hia  parents  on  a  farm  In 
Clay  county.  In  the  same  neighborhood  lived 
a  Miss  Clements.  She  and  the  appellant  had 
been  sweethearts  for  a  number  of  years,  and 
until  the  day  of  the  tragedy  they  had  been 
engaged  to  be  married.  On  that  day  he  re- 
ceived a  letter  from  her  terminating  the  en- 
gagement on  the  ground  of  parental  opposi- 
tion. His  attitude  and  actions  upon  the  re- 
ceipt of  her  letter  are  thus  graphically  de- 
tailed by  his  counsel: 

"As  he  sat  at  the  table  after  reading  the 
letter  his  face  was  excessively  pale;  apparent- 
ly he  could  not  eat;'  his  eyes  had  about  them 
an  unseeing  look,  and  he  sat  staring  at  the 
table." 

He  arose  and  went  upstairs,  where.  It  was 
afterwards  discovered,  he  procured  a  loaded 
pistol  belonging  to  a  farm  hand;  going  to 
the  bam  he  saddled  and  mounted  a  horse  and 
rode  away.  Soon  thereafter  he  rode  into  the 
yard  at  the  Clements  home  and  hallooed. 
MiBs  Clements  and  her  mother  were  sitting 
by  a  window  and,  hearing  his  call,  the  for- 
mer went  to  the  door  and  asked  if  he  desired 
to  see  her.  In  his  usual  manner  he  answer- 
ed, "Yep."  He  had  formerly  thus  conducted 
himself,  and  there  was  otherwise  nothing  un- 
usual In  his  manner  or  actions.  Miss  Clem- 
ents went  upstairs,  got  a  ring  box  evidently 
containing  the  ring  he  had  given  her,  put  on 
her  cloak,  and  went  out  to  meet  him.  He 
had  dismounted  and  was  waiting  for  her  fur- 
ther back  in  the  yard.  She  approached  him 
and  handed  him  the  ring  box.  He  caught 
her  by  the  wrist,  put  the  ring  box  in  his  i>ock- 
et,  and  drew  the  revolver,  which  she  grasped 
and  screamed  for  help.  Mrs.  Clements  and 
another  daughter,  Mrs.  PUes,  ran  to  her 
assistance.  Tust  before  they  reached  the 
scene  appellant  wrenched  the  pistol  from 
Miss  Clements'  grasp  and  shot  her  three 
times,  inflicting  mortal  woimds.  Mrs.  Clem- 
ents threw  her  arms  around  her  daughter 
and  attempted  to  lead  her  away.  The  latter 
sank  to  the  ground,  and  her  mother  took  her 
across  her  lap  in  an  effort  to  relieve  her  ag- 
ony. Appellant  stood  near  at  hand,  and, 
pointing  the  pistol  at  Mrs.  Clements,  he  fired 
at  but  did  not  hit  her,  saying  as  he  did  this, 
with  a  vile  epithet,  "I'U  get  you  too."  He 
then  went  down  the  road,  and  the  w<Hnem 


beard  several  shots  in  the  direction  he  had 
gone.  A  short  time  after  the  shooting  he 
was  found  lying  in  the  road  unconscious, 
with  three  pistol  wounds  In  his  chest. 

Miss  Clements  died  from  the  effects  of  her 
wounds  about  15  minutes  after  she  was  shot 
by  the  appellant .  Appellant  was  taken  to  a 
hospital  in  Kansas  City,  where  in  a  short 
time  he  recovered  from  his  wounds,  was 
brought  back  to  Clay  County,  indicted,  tried, 
and  convicted,  as  stated. 

The  defense  interposed  to  this  maider  was 
Insanity.  Yoliunlnous  testimony,  not  unusual 
in  cases  of  this  character,  pro  and  con  and 
exi)ert  and  lay,  was  adduced.  On  the  part  of 
the  appellant  it  ranged  all  the  way  tram  an 
alleged  inherited  t&iAeacy  to  insanity,  due 
to  the  alcoholism  of  the  father  and  the  goiter 
and  defective  heart  action  of  the  mother  at 
about  the  time  of  the  appellant's  conception, 
on  down  through  his  childhood  and  adoles- 
cence, during  which  time  witnesses  testified 
that  he  received  physical  and  other  injuries 
which  aggravated  Intermittent  fits  or  convul- 
sions to  which  he  had  been  subject  from  hia 
Infancy.  These  paroxysms  were  defined  to 
be  epileptic  in  their  nature,  and  the  medical 
pundits  who  testified  as  experts,  iMislng  their 
conclusions,  as  they  were  required  to  do,  up- 
on the  sometimes  lUusMy  facts  presented  by 
a  hypothetical  question,  stated  that  the  .ap- 
pellant at  the  time  of  the  tragedy  was  suf- 
fering from  epileptic  automatism,  or,  more 
plainly  put,  that  he  was  insane  as  a  result 
of  epilepsy,  and  hence  was  inrolunftaril; 
moved  to  commit  the  crime. 

A  number  of  witnesses  for  the  state,  who 
were  personally  acquainted  with  the  appel- 
lant and  had  been  for  a  number  of  years,  tes- 
tified that  when  they  saw  him  be  usaall.T 
seemed  to  be  in  a  good  humor  and  that  the; 
never  observed  anything  unusual  In  his  con- 
duct. An  assistant  superintendent  of  nurses, 
who  qualified  as  an  expert  in  regard  to  in- 
sanity, based  upon  many  years'  exiierience 
with  lunatics,  and  who  eaw  the  appellant 
during  the  time  he  was  under  treatment  for 
his  wounds  at  the  hospital,  stated  that  she 
frequently  observed  him  and  that  at  no  time 
did  he  do  or  say  anything  indicative  of  men- 
tal unsoundness.  From  this  tangled  web  of 
contradictory  conclusions  the  Jury  evolved 
their  verdict. 

If  any  other  facts  are  found  necessary  to 
the  eluddatloa  of  any  question  raised  by  the 
appellant,  they  will  be  presented  in  the  dis- 
cussl(m  of  the  case. 

[1,2]  I.  It  is  contended  that  error  was 
committed  in  the  giving  of  an  instruction  on 
murder  in  the  second  degree ;  that  under  the 
evidence  appellant  was  guilty  of  murder  in 
the  first  degree  or  of  no  offense. 

WhUe  there  is,  in  oiu:  opinion,  sufflcient  ev- 
idence of  anger  or  a  beat  of  passion  on  the 
part  of  appellant  towards  deceased  at  the 
time  of  the  killing  to  authorise  the  giviag  of 
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the  Instmction,  as  we  have  held  In  nnmerous 
cases  (State  v.  Wieners,  66  Mo.  13 ;    State  v. 
Grugin,  147  Mo.  loc.  dt  51,  47  S.  W.  1058,  42 
L.  R.  A.  774,  71  Am.  St.  Rep.  553 ;    State  v. 
Marsh,  171  Mo.  528,  71  S.  W.  1003;   State  v. 
Robertson,  178  Mo.  505,  77  S.  W.  628;   State 
V.  Minor,  193  Mo.  loc.  dt  612,  92  S.  W.  466; 
State  V.  Bobbltt,  215  Mo.  10,  114  S.  W.  611 ; 
State  V.  Johnson,  192  S.  W.  loc.  dt  442),  the 
contention  may  be  more  satisfactorily  deter- 
mined  under  what  Is  termed  our  criminal 
statute  of  Jeofails  (section  5116,  K.  S.  1909, 
now  section  3908,  R.  S.  1919),  which  proTides, 
In  effect,  that  no  judgment  or  other  proceed- 
ing shall  be  deemed  stayed  or  In  any  manner 
affected  because  the  eyldence  shows  or  tends 
to  show  the  defendant  to  be  guilty  of  a  high- 
er degree  of  the  offense  than  that  of  which 
he  is  convicted,  and  also  another  statute  (sec- 
tion 4903,  R.  S.  1909,  now  section  3692,  R.  S. 
1919),  more  specifically  applicable  to  the  case 
at  bar,  which  provides: 

"Upon  indictment  for  any  offense  consisting 
of  different  degrees,  as*  prescribed  by  this  law, 
the  jury  may  find  the  accused  not  guilty  of  the 
offense  charged  in  the  indictment,  and  may  find 
him  guilty  of  any  degree  of  such  offense  infe- 
rior to  that  charged  in  the  indictment,  or  of  an 
attempt  to  commit  such  offense,  or  any  degree 
thereof;  and  any  person  found  guilty  of  mur- 
der in  the  second  degree,  or  of  any  degree  of 
manslaughter,  shall  be  punished  according  to 
the  verdict  of  the  Jury,  although  the  evidence 
in  the  case  shows  him  to  be  guilty  of  a  higher 
degree  of  homicide." 

Oonstmlng  this  statute  in  State  r.  Barnes, 
204  S.  W.  loc.  dt  266,  we  have  held  that  the 
giving  of  an  Instrncticm  authorizing  a  con- 
vlctlmi  of  murder  In  the  second  degree,  when 
the  evidence  conduslvely  showed  that  the 
crime  was  murder  in  the  first  degreet  is  not 
error.'  The  reason  for  this  conclusion  Is  to 
be  found,  first.  In  the  express  authority  of  the 
statute,  and,  second.  In  that,  the  instruction 
for  the  lower  degree  being  favorable  rather 
than  otherwise  to  the  defendant,  he  has  no 
ground  «/f  complaint  State  v.  Clinton,  278 
Mo.  344,  213  S.  W.  841 ;  State  v.  Whltsett, 
232  Mo.  loc.  clt  622,  134  S.  W.  555;  State  v. 
Bobbltt,  215  Mo,  loc.  dt  38,  114  S.  W.  611} 
State  y.  West,  202  Mo.  loc.  dt  138  et  seq., 
100  S.  W.  478;  State  v.  McMuUln,  170  Mo. 
loc.  dt  630,  71  S.  W.  221 ;  State  v.  Frazler, 
137  Mo.  loc.  dt  340,  38  S.  W.  913 ;  State  y. 
Berkley,  109  Mo.  loc.  clt.  675,  19  S.  W.  192. 

[3]  II.  Appellant  assigns  error  In  the  re- 
fusal of  the  trial  court  to  permit  him  to  In- 
troduce in  evidence  certain  subpoenas  and 
recwds  of  court  entries  which,  it  was  alleg- 
ed, would  tend  to  show  that  while  appellant 
was  being  held  under  an  information  charged 
with  the  same  crime  for  which  he  was  being 
tried,  his  relatives  and  other  witnesses  had 
been  brought  before  the  grand  Jury  and  re- 
quired to  testify  concerning  the  crime;  and 
that  the  transcript  of  such  testimony  was  be- 
ing osed  by  the  prosecuting  attorney  In  the 


examination  of  the  witnesses  at  the  trial,  to 
appellant's  prejudice.  This  assignment  seelis 
for  its  support  section  5078,  R.  S.  1909,  now 
section  3870,  R.  S.  1919,  which  provides,  in 
effect,  tlikt — 

"After  the  finding  and  returning  of  any  in- 
dictment, neither  the  foreman  of  the  jury  nor 
the  prosecuting  attorney  nor  the  derk  of  the 
court  shall  have  the  right  to  cause  any  subpsna 
or  other  process  to  be  issued  for  any  person 
who  is  known  or  believed  by  such  foreman, 
prosecuting  attorney  or  the  jury  to  be  a  wit- 
ness of  the  person  or  persons  so  indicted  or 
who  has  been  subpoenaed  as  a  witness  for  such 
person  or  persons  or  who  such  foreman,  prose- 
cuting attorney,  or  jury  may  have  reason  to 
beUeve  will  be  sworn  as  a  witness  for  such 
person  or  persons  in  regard  to  a  matter  or 
matters  charged  in  such  indictment,  except 
upon  the  written  order  of  the  judge  of  the 
court  in  which  such  indictment  is  returned." 

It  is  not  contended  that  the  express  terms 
of  this  statute  were  violated,  but  that  tJiey 
should  be  so  construed  as  to  inhibit  the  Issu- 
ance, of  subpoenas  by  a  grand  Jury  for  the 
examination  of  witnesses  of  one  charged  by 
Information  as  well  as  by  indictment.  The 
purpose  of  the  statute  la  evident  The  ex- 
amination of  witnesses  before  a  grand  Jury 
is  an  ex  parte  proceeding,  and  after  an  In- 
dictmoit  has  been  returned  against  the  ac- 
cused it  would  afford  the  state  an  unfair  ad- 
vantage to  secretly  Interrogate  his  witnesses. 
The  reason  for  a  like  Inhibition  upon  a  grand 
Jury  when  the  accused  is  charged  by  Infor- 
mation does  not  exist'  Filed,  as  the  infor- 
mation Is,  by  the  prosecuting  attorney,  who 
acts  Independently  of  the  grand  Jury,  his  ac- 
tion, in  the  absence  of  an  express  statute, 
should  not  be  hdd  to  limit  the  power  of  the 
grand  Jury,  whose  duty  it  is  to  diligently  In- 
quire and  true  presentments  make  of  all  of- 
fenses against  the  laws  of  the  state  in  that 
county.  Furthermore,  the  Inhibition  is  in- 
applicable except  as  to  indictments,  because 
the  state  has  no  power  to  Interrogate  wit- 
nesses for  the  accused  after  the  filing  of  an 
information  except  at  the  preliminary  exam- 
ination- or  upon  the  triaL  This  conclusion 
finds  support  in  our  ruling  in  State  v.  Faulk- 
ner, 175  Mo,  loc.  clt.  604,  75  S.  W.  116,  where 
we  held  that  the  statute  should  be  strictly 
construed  to  prohibit  the  issuance  of  process 
for  witnesses  by  a  grand  Jury  only  "after  the 
finding  and  returning  of  any  Indictment" 
Subsequently,  in  State  v.  Lehman,  175  Mo. 
loc.  dt  626,  75  S.  W.  139,  the  statute  was 
again  under  considerati<«i  and  the  ruling  in 
the  Faulkner  Case  was  approved. 

Incidentally,  it  may  be  remarked  that  the 
record  at  bar  discloses  that  upon  the  find- 
ing and  returning  into  court  by  the  grand 
Jury  of  the  indictment  against  appellant,  the 
prosecuting  attorney  entered  a  nolle  prosequi 
to  the  information.  The  only  pertinency  of 
this  is  Its  legal  effect  In  nullifying  the  In- 
formation.   State  V.  Taylor,  171  Mo.  loc.  dt 
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473,  71  S.  W.  1006;  State  v.  WflUams,  191 
Mo.  loc.  dt  212,  90  S.  W.  448.  It  Is  not  con- 
tended by  the  appellant  that  there  was  any 
Irregularity  In  the  finding  or  returning  of  the 
Indictment  against  him;  but  in  some  man- 
ner, not  definitely  stated,  It  is  Insisted  that 
the  refusal  of  the  trial  court  to  permit  the 
papers  and  record  entries  in  regard  to  the  In- 
formatlcm  being  Introduced  in  evidence  was 
prejudicial  to  him.  There  is  no  merit  In  this 
contention.  The  information  having  been  le- 
gally suspended  by  the  finding  and  return  of 
the  Indictment  and  actual  dismissal  of  the 
former  by  the  prosecuting  attorney  In  recog- 
nition of  this  suspension,  aU  matters  in  ro- 
tation thereto  were  foreign  to  the  case  on 
trial.  The  court  therefore  properly  excluded 
the  testimony  offered,  and  we  overrule  ap- 
pellant's contention. 

[4]  in.  Instruction  numbered  8,  given  by 
the  court,  is  alleged  to  be  erroneous.  It  Is 
as  follows: 

"Insanity  Is  interposed  by  the  counsel  of 
the  defendant  as  an  excuse  for  the  charge  set 
forth  in  the  indictment. 

"This  defense,  when  established,  is  one 
which  the  law  recognizes,  and  should  insanity 
be  proven,  by  the  evidence  in  the  case,  to  the 
reasonable  satisfaction  of  the  jury,  it  would  be 
the  duty  of  the  jury,  in  that  event,  to  acquit 
the   defendant  altogether. 

"Insanity  is  a  physical  disease,  located  in  the 
brain,  which  disease  perverts  and  deranges 
one  or  more  of  the  mental  and  moral  faculties, 
BO  far  as  to  render  the  person  suffering  from 
this  affliction  incapable' of  distinguishing  right 
from  wrong,  in  reference  to  the  particular  act 
charged  against  him,  and  incapable  of  under- 
standing that  the  particular  act  in  question  was 
the  violation  of  the  law  of  God  and  of  society. 

"Wherefore  the  court  instructs  the  jury  that 
if  they  believe  and  find  from  the  evidence  that 
at  the  time  he  did  the  killing  charged  in  the  in- 
dictment the  defendant  was  so  perverted  and 
deranged  in  one  or  more  of  his  mental  and 
moral  faculties  as  to  be  incapable  of  under- 
standing, at  the  moment  ttiat  he  killed  Elizabeth 
Clements,  that  snch  killing  was  wrong,  and 
that  he  (the  defendaift)  at  the  time  was  incap- 
.  able  of  understanding  that  his  act  of  killing 
was  a  violation  of  the  laws  of  God  and  of  so- 
ciety; if  the  jury  find  that  he  was  so  insane, 
they  should  find  him  not  guilty.  Insanity  is 
either  partial  or  general.  General  insanity  al- 
ways excuses.  Partial  insanity  does  not  al- 
ways excuse.  One  may  be  partially  insane 
and  yet  be  responsible  for  his  criminal  act. 

"The  law  does  not  excuse,  nnless  the  de- 
rangement is  so  great  that  it  actually  renders 
the  person  Incapable,  at  the  time  of  Its  com* 
mission,  of  Uistiuguishing  between  right  and 
wrong  in  the  particular  act  charged  and  proved 
against  him." 

The  vse  of  the  word  "excuse"  In  the  Ini- 
tial sentence  instead  of  the  word  "defense"  is 
urged  as  prejudicial.  This  is  a  rather  finical 
distinction.  One  of  the  well-defined  mean- 
ings of  an  excuse  is  a  Justification.  A  de- 
fense is  nothing  more.    An  excuse  Is  also  de- 


fined, e«)eciaUy  In  legal  literature,  as  a  plea 
offered  in  extenuation  (rf  a  fault  Bouvler, 
L.  Diet. ;  State  v.  McDanlel,  ^  S.  O.  304,  4T 
S.  B.  384,  102  Am.  St  Rep.  661;  Eeg.  v.  Har- 
vey, Law  Eep.  1  a  a  284,  11  Cox  O.  a  662; 
17  Cyc.  874.  A  defensive  plea,  therefore,  to  a 
criminal  charge  is,  la  a  sense,  an  excuse.  We 
said  as  much  In  State  ▼.  Pagels,  92  Mo.  loc. 
cit  309,  4  S.  W.  931,  and  In  numerous  later 
cases.  Burgess,  J.,  In  that  virile  English 
which  characterized  his  best  opinions,  gave 
express  recognition  to  this  meaning  of  the 
word  In  State  v.  Lewis,  136  Mo.  loc.  dt  92, 
37  S.  W.  806,  In  saying: 

"But,  the  homicide  being  shown  to  have 
been  committed  by  defendant,  the  burden  was 
upon  her  to  show  some  legal  justification  or 
excuse  for  it,  and  if  excusable  upon  the  grronnd 
of  insanity,  it  must  have  been  shown  to  the 
reasonable  satisfaction  of  the  jury." 

In  State  v.  Holloway,  1B6  Mo.  loa  dt.  223, 
56  S.  W.  734,  a  capital  case  in  which  the 
verdict  was  sustained,  the  leading  Instruc- 
tion begins  with  the  Identical  language  em- 
ployed at  bar,  viz.:  "Insanity  Is  interposed 
uy  the  counsel  for  the  defendant  as  an  excuse 
for  the  charge  set  forth  In  the  indictment" 

Later  cases  are  of  like  effect  State  v. 
^)eyer,  207  Mo.  loa  dt  656,  106  S.  W.  005^ 
14  L.  B.  A.  (N.  S.)  886,  and  cases;  State  v. 
Paulsgrore,  208  Mo.  loc.  dt  200,  101  S. 
W.  27. 

In  the  Paulsgrove  and  Holloway  Cases  the 
leading  Instructions  In  eadi  contained  the 
following  language:  "Insanity  is  either  par- 
tial or  general.  Total  insanity  always  ex- 
cuses. Partial  Insanity  does  not  excuse,"  etc 
And  each  closed  with  the  following:  "The 
law  does  not  excuse  unless  the  derangement" 
eta 

This  should  suffice  to  dissipate  the  taiuous 
plea  of  prejudice  on  account  of  the  use  of  the 
word  complained  of. 

[S]  The  further  contention  is  made  that  the 
instruction  is  erroneous  In  that  It  does  not 
Inform  the  Jury  as  to  the  weight  to  be  given 
the  expert  testimony.  The  Jury  was  correct- 
ly informed  as  to  the  law  In  this  regard  in  a 
separate  Instruction,  which,  in  like  form,  we 
approved  in  State  v.  Crane,  202  Mo.  loa  dt 
84,  100  S.  W.  422.  It  is  exceedingly  elemen- 
tary that  all  of  the  law  applicable  to  the  case 
under  the  evidence  need  not  be  given  to  the 
jury  in  one  Instruction.  Separate  Instruc- 
tions are  clearly  permissible,  the  only  limita- 
tion being  that  when  construed  together  the; 
shall  correctly  declare  the  law  and  present 
a  harmonious  whole.  State  v.  Shout,  263 
Mo.  loa  dt  375,  172  S.  W.  607. 

[6]  It  Is  also  urged  that  the  instruction  is 
erroneous  in  not  authorizing  an  acquittal  if 
the  evidence  disclosed  that  the  appellant  was 
"Incapable  of  exerdsing  his  will."  Where  a 
plea  of  Insanity  is  interposed,  as  at  bar,  the 
test  of  mental  capadty  Is  not  whether  the 
accused  was  capable  o£  exercising  his  will 
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but  whether,  by  reason  of  his  Insanity,  he 
-wras  rendered  incapable  ot  distinguishing  be- 
tween right  and  wrong  at  the  time  of  the 
commission  of  the  offense.  State  t.  Rose^ 
2T1  Mo.  loc.  cit  27,  195  S.  W.  1013,  and  cas- 
es ;  State  v.  Paulagrove,  203  Mo.  loc.  cit  205, 
XOl  S.  W.  27;  State  v.  Miller,  111  Mo.  loc. 
cit.  561,  20  S.  W.  243;  State  v.  Turlington, 
102  Mo.  loc.  dt  654,  15  S.  W.  141 ;  State  7. 
Srb,  74  Mo.  loc.  cit  203. 

In  the  Rose  Case,  after  announcing  the 
rule  as  above  stated,  we  said: 

"This  measure  of  mental  responsibility  has 
uniformly  been  applied  in  this  state  when  the 
defense  of  insanity  has  been  interposed.  [Cit- 
ins'  cases.]  This  ruling  accords  with  reason 
auid  avoids  the  technical  distinctions  invoked 
in  other  jurisdictions  in  the  presence  of  a  plea 
of  insanity,  wliich  tend  only  to  interfere  with 
a.  wholesome  administraUon  of  the  criminal  law. 
The  presumption  of  sanity  which  always  ob- 
tains in  the  absence  of  countervailing  proof 
i  State  V.  Barker,  216  Mo.  loc.  cit  544)  was 
not  removed  in  this  case,  and  the  jnry  was 
reasonably  satisfied  from  a  preponderuBce  of 
the  evidence  that  the  defendant  was  sane  at 
the  time  of  the  commission  of  the  crime." 

As  in  the  Bose  Case,  we  find  no  cause  for 
Interfering  with  this  finding. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed. 

All  concur. 


MAHANY  V.   KANSAS   CITY  RYS. 
'    et  al.    (No.  21776.) 


CO. 


(Snpreme  Court  of  Missouri,  Division  No.  2. 
March  7,  WO..) 

1.  Negligence  0=>93(l)— Negllgenoe  of  under' 
taker's  driver  not  Imputable  to  passenger  at 
natter  of  law. 

In  an  action  against  an  undertaker  and  a 
railway  company  by  one  injured  while  riding 
as  a  passenger  in  an  undertaker's  automobile, 
negligence  of  the  undertaker's  driver,  over 
whom  plaintiff  had  no  control,  held  not  imput- 
able to  plaintiff  as  matter  of  law. 

2.  RallroaiTs  «=>350(l  I)— Negligent  speed  of 
aieotrio  car  at  crossing  held  for  Jury. 

In  action  against  electric  railroad  for  inja- 
ries  to  a  passenger  in  an  undertaker's  auto- 
mobile at  a  crossing,  whether  the  motorman 
was  jnstlfled  in  proceeding  at  the  rate  of  26 
or  80  miles  an  hour  over  the  crossing  held 
for  the  Jury. 

3.  Negligence  ^s^lSeC  18}— Negligence  of  driv- 
er of  undertaker's  automobile  held  for  Jury. 

In  an  action  by  a  member  of  a  funeral  par- 
ty who  was  injured  in  a  collision  between  the 
undertaker's  automobile  and  an  interurban 
Street  car,  Whether  the  driver  of  the  undertak- 
er's automobile  was  negligent  held  for  the  jury; 
the  action  being  against  the  undertaker  as  well 
as  the  railway  company. 


4.  Appeal  and  errer  «=»  1033(5)— Faverabia  la- 
structlon   not   prejudldai. 

In  an  action  against  an  undertaker  to  re- 
cover for  negligence  of  driver  of  passenger  au- 
tomobile, defendant  could  not  complain  that 
court  required  jury  to  find  that  chauffeur  failed 
to  exercise  ordinary  care  while  attempting  to 
pass  over  a  croesing,  since  such  an  instruction 
would  be  favorable  to  defendant 

5.  Railroads  «s>35l(IO)— Instraotlen  on  neg- 
ligenoe  of  Intenirlian  railway  at  orossing 
held  proper. 

In  an  action  by  one  injured  wliHe  riding  as 
a  passenger  in  an  automobile  which  coUided 
witii  defendant  electric  interurban  car  at  a 
crossing,  an  instruction  that  in  order  to  find 
for  plaintiff  as  against  the  railway  the  jurors 
must  find  that  the  railway  was  guilty  of  negli- 
gence in  operating  its  car  at  a  negligent  and 
excessive  and  dangerous  rate  of  speed,  and  was 
guilty  of  negligence  In  fafling  to  have  the  car 
under  reasonable  control,  and  that  by  reason 
of  said  negligence  plainlifl  was  injiued,  held 
proper,  where  it  correctly  defined  "ordinary 
care"  and  "negligence." 

6.  Rallreate  «3>S5I(II)— Instractlon  en  duty 
of  motorman  of  Intemrkan  ear  at  erossing 
held  properly  modified. 

In  an  action  by  a  passenger  in  an  automo- 
bile injured  in  a  collision  between  the  automo- 
bile and  defendant's  interurban  car,  the  court 
properly  modified  defendant's  instruction  that, 
if  the  driver  of  the  antomobile  signaled  the 
motorman  to  come  on  with  the  car,  the  verdict 
must  be  for  the  railway,  by  inserting  the  words, 
"and  that  said  motorman  saw  such  signal  taxi 
relied  thereon,  and,  acting  as  a  prudent  person, 
had  a  right  to  rely  on  such  signal,"  etc. 

7.  New  trial  «=>  1 02(1)— Abuse  In  denying  new 
trial  for  newly  discovered  evidence  held  not 
shown. 

Court  did  not  abuse  its  discretion  in  deny- 
ing a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  showing  that  plain- 
tiff was  guilty  of  fraud  and  deceit  at  the  trial 
of  the  case  in  testifying  as  to  the  extent  of  his 
injuries  because  defendants  were  guilty  of  in- 
ezcusaUe  negligence  in  failing  to  ascertain 
from  neighbors  and  acquaintances  of  the  plain- 
tiff the  extent  of  his  injuries  prior  to  the  date 
of  the  trial,  in  view  of  the  claims  in  the  peti- 
tion as  to  the  extent  of  his  injuries. 

8.  Evldeeoe  «=»470— Expert  testlmeuy  should 
■ot  Invade  province  of  jury. 

Expert  testimony  is  admissible  within  rea- 
sonable grounds,  but  the  testimony  of  an  ex- 
pert should  not  invade  the  province  of  the  jury, 
or  substitute  his  opinion  for  that  of  the  jury 
npon  the  ultimate  facts  to  be  decided  in  the 
case. 

9.  EvIdenoe  4=>470— Testimony  of  physician 
as  expert  held  to  Invade  province  of  jury. 

In  an  action  for  personal  injuries,  physi- 
cian, who  testified  tiiat  plaintiff  at  time  of  in- 
jury two  years  before  trial  had  a  bruise  on 
hip,  but  X-ray  plate  showed  no  bony  injury, 
further  testimony  of  the  physician,  who  had  not 
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eramined  plaintiff  for  two  years,  that  plaintilTa 
heavy  limp  would  be  permanent  if  he  had  to 
limp,  then  In  good  faith  was  an  opinion  aa  to 
conjectural  and  speculative  matters,  there  be- 
ing no  evidence  to  show  that  the  accident  eaaa- 
ed  the  limp  other  than  plaintiff's  testimony  that 
he  had  limped  since  the  accident,  and  invaded 
the  province  of  the  jnry  as  to  the  ultimate 
facts  to  be  determined  in  the  case. 

10.  EvidNoe  «=9473— When  physloiu  may  tes- 
tify that  Injury  is  ptmaneat 

While  an  expert  may  express  his  opinion 
as  to  whether  or  not  an  injury  is  permanent, 
his  answer  must  show  that  the  result  which  he 
has  indicated  will  follow  to  a  reasonable  de- 
gree of  certainty. 

11.  Appeal  and  error  «=»l  140 (I)— Excessive 
verdict  not  redaoed,  where  fact  of  operation 
not  pleaded  was  Injeeted  Into  case. 

In  action  for  personal  injuries,  where  peti- 
tion did  not  allege  that  an  operation  was  per- 
formed on  account  of  injuries,  and  the  opera- 
tion on  plaintiff  and  loss  of  one  of  his  testicles 
was  deliberately  injected  into  the  case  for  the 
illegal  purpose  of  augmenting  the  damages, 
cause  will  be  reversed  without  attempt  to  re- 
duce the  excessive  verdict. 

Appeal  from  Circuit  Coort,  Jackson  Coun- 
tyr  Daniel  E.  Bird,  Judge. 

Action  by  O.  W.  Mahany  against  the  Kan- 
sas City  Railways  Company  and  others. 
Judgmait  for  plaintiff,  and  defendants  ap- 
peal.   Beversed  and  remanded. 

The  petition  alleges,  among  other  things, 
that  cm  April  24,  1817,  plaintiff  attended  a 
funeral  conducted  by  defendants  Newcomer, 
and  was  one  of  the  funeral  party  transported 
by  said  def«idants,  in  conducting  said  funer- 
al; that  in  consideration  of  the  funeral  bill 
paid  to  said  defendants  Newcomer,  the  plain- 
tiff and  other  members  of  said  funeral  party 
were  to  be  transported  in  vehicles  by  them 
to  and  from  the  cemetery;  that  after  the 
burial,  while  plaintltf  and  the  other  members 
of  said  party  were  being  transported  by  said 
defaidants  Newcomer  from  the  cemetery,  aa 
aforesaid,  in  a  large  funeral  automobile,  op- 
erated by  said  defendants  Newcomer  and 
their  agents,  the  automobile  was  driven  along 
the  public  highway  to  a  certain  point  near 
the  cemetery,  and  near  the  town  of  Mt 
Washington,  in  Jackson  county.  Mo.,  where 
said  highway  crosses  the  system  and  railway 
tracks  of  defendant  the  Kansas  City  Rail- 
ways Company ;  that  then  and  there  a  street 
car,  operated  by  said  railways  company,  and 
said  funeral  automobile,  in  which  plaintiff 
was  so  riding,  approached  said  intersection 
about  the  same  time;  that  by  the  several  and 
joint  negligence  and  carelessness  of  said  rail- 
ways company  in  operating,  managing,  and 
controlling  said  street  car,  and  the  defend- 
ants Newcomer  and  their  agents  and  serv- 
ants In  managing,  operating,  and  controlling 
said  funeral  automobile,  the  said  street  car 


and  said  funeral  automobfle  at  said  time  col- 
lided and  ran  together  violently  and  with 
great  force,  whereby  plaintiff  was  forcibly 
hurled  against  various  portions  of  said  auto- 
mobile, caused  to  come  in  contact  with  other 
objects,  and  was  thereby  severely  and  per- 
manently injured.  The  petition  describes  in 
detail  the  injuries  alleged  to  have  been  sus- 
tained by  i^alnttff,  and  charges  ttiat  he  has 
been  damaged  to  the  extent  of  $!SO,000,  etc. 
Each  of  the  above-named  defendants  filed  a 
general  denial.  The  trial  was  commenced  oo 
May  12,  1919,  before  Judge  Bird  and  a  Jnry. 

It  is  undisputed  that  the  railways  com- 
pany was  (operating  a  line  of  railway  be- 
tween Kansas  City  and  Independence,  Ho., 
and  that  It  was  operating  the  street  car 
which  injured  plaintiff  on  AprU  24,  1917.  It 
is  also  uncontroverted  that  the  defendants 
Newcomer  were  the  undertakers  ccmducting 
said  funeral,  and  that  for  the  consideration 
paid  them  plaintiff  and  the  other  pallbearers 
Were  to  be  transported  to  the  Mt.  Washing- 
ton Qvnetery  and  return  in  the  automobile 
of  said  defendants.  It  is  also  uncontrovert- 
ed that  after  the  funeral  plaintiff  and  about 
four  or  five  of  the  above  pallbearers  were 
riding  in  the  Newcomer  automobile  when 
plaintiff  was  Injured. 

The  evidence  tends  to  show,  that  "Mt 
Wa^ington  Cemetery"  Is  located  south  of 
the  railway  track.  At  the  east  end  of  the 
cemetery  there  was  a  public  highway  extend- 
ing north  and  south,  which  crossed  the  rail- 
road track  practically  at  right  angles.  A 
short  distance  west  of  where  the  -street  rail- 
road track  crossed  said  public  road  there  Is 
a  covered  station  on  the  north  side  of  the 
railroad  track,  located  about  25  feet  west  of 
a  post  mentioned  in  the  evidence.  The  front 
vestibules  of  street  cars  going  east  are  usu- 
ally stopped  about  at  this  pott,  where  pas- 
sengers get  on  or  off  the  car.  It  was  about 
106  feet  from  the  entrance  of  the  cemetery, 
north  to  the  railroad  track.  It  is  about  a  4 
or  6  per  cent,  upgrade  from  the  cemetery  to 
the  railroad  track.  The  distance  by  actual 
measurement  from  the  pott  above  mentioned 
to  the  center  of  the  crossing  where  plaintiff 
was  injured  is  50  or  01  feet  About  90  feet 
west  of  said  post  Is  a  sign,  designated  as 
"Mt  Washington."  This  is  where  pedes- 
trians get  off  to  go  Into  the  cemetery  through 
a  gate.  The  highway  runs  northeast  as  it 
leaves  the  conetery,  and  then  runs  practical- 
ly north  across  the  railroad  track.  The  au- 
tomobile, by  reason  of  said  collision,  was 
carried  east  down  the  street  car  track  about 
26  feet  from  the  center  of  said  highway.  It 
was  a  Cadillac,  a  seven-passenger  automobile 
and  weighed  about  4,000  pounds.  The  acci- 
dent occurred  about  the  middle  of  the  day. 
The  street  car  was  traveling  east  and  the 
autcnnoblle  going  north,  when  the  collision 
took  place.    The  east  end  ot  the  street  car 
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strnc^  the  automobile  near  Its  middle,  and 
carried  It  the  aboTe  distance  of  26  feet. 
Plaintiff  was  injured  in  the  collision,  and  sued 
both  defendants  to  recover  the  damages  sus- 
tained by  him,  on  account  of  the  alleged  neg- 
ligence of  defendants. 

In  order  to  avcdd  repetition,  the  remainder 
of  the  facts  will  be  considered  In  the  opinion. 

The  instructions  given  and  refused,  as  well 
as  the  rulings  of  the  court  during  the  prog- 
ress of  the  trial,  will  be  cobsidered,  aa  far 
as  necessary,  In  the  opinion. 

The  Jury  returned  a  verdict  for  $30,000 
against  both  defendants,  and  Judgment  was 
rendered  accordingly.  Defendants  filed  sep- 
arate motitms  for  a  new  trial,  and  s^arate 
motions  in  arrest  of  Judgment.  All  of  said 
motions  were  overruled,  and  both  defendants 
appealed  to  this  court. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
Charles  N.  Sadler  and  B.  B.  BaU,  both  of 
Kansas  City,  Ma,  tix  appellant  Kansas  City 
RysL  Co. 

J.  K.  Cubbistm  and  Wm.  O.  Holt,  both  of 
Kansas  City,  Mo.,  for  aro^lants  Harry  O. 
Newcomer  and  others. 

Atwood.  Wickersham,  Hill  &  Popham,  of 
Kansas  City,  Ma,  for  respondent, 

RAILET,  a  (after  stating  the  facts  as 
above).  1.  Both  the  railways  company  and 
defoidants  Newcomer  are  strenuously  insist- 
ing that  the  trial  court  committed  error  in 
overruling  their  respective  demurrers  to  the 
evidence  at  the  ctmduslon  of  tlie  casa  As 
these  contentions  are  not  based  upon  the  same 
evidence,  and  as  the  testimony  of  each  tends 
to  shift  the  responsibility  for  plaintiff's  inju- 
ries to  the  other  defendant,  it  will  be  neces- 
sary to  dispose  of  their  respective  conten- 
tions separately. 

[11  2.  Before  considering  either  demurrer 
to  the  evidence,  it  Is  Important  to  determine 
whether  the  alleged  negligence  of  the  auto- 
mobile driver  was  imputable  to  plaintiff. 
The  latter  was  sitting  on  the  rear  seat  of  the 
automobile  and  on  the  west  side  of  same 
fr<Mn  wUcb  the*  on-coming  car  was  approach- 
ing. It  is  undisputed  that  plaintiff  was  rid- 
ing  in  a  hired  veblde,  then  operated  by  de- 
fendants Newcmner  in  the  course  of  their 
undertaking  business,  and  that  defendants 
Newcmner  furnished  this  vehicle  and  carried 
plaintiff,  with  other  pallbearers,  on  account 
of  the  ctmsideration  which  they  bad  reo^ved. 
The  plaintiff  bad  no  control  over  the  driver 
of  the  machine,  was  not  in  any  way  directing 
bis  movements  at  the  time  and  place  of  acci- 
dent; and,  as  the  collision  occurred  in  such  a 
short  time  after  the  gripmau  and  driver  of 
the  machine  came  In  view  of  each  other,  we 
are  of  the  opinion  that  the  alleged  negligence 
of  the  automobile  driver  should  not  be  imput- 
ed to  plaintiff  as  a  matter  of  law.  Moon  v. 
St  Louis  Transit  Co.,  237  Mo.  loc.  dt  484, 
and  following,  141  S.  W.  870,  Ann.  Oas. 
1913A.  183;  NeS  v.  City  of  Cameron,  213  Mo. 


loc.  dt  869,  and  following,  111  S.  W.  1139, 18 
L.  R.  A.  (N.  S.)  320,  127  Am.  St  Rep.  606; 
Petersen  v.  Transit  Ca,  109  Mo.  loc.  dt.  341, 
97  S.  W.  860:  Sluder  v.  Transit  Co..  180  Ma 
loc.  dt  139,  88  S.  W.  648,  6  L.  R.  A  (N.  S.) 
186,  and  following;  Becke  v.  Mo.  Pac.  By.  Co., 
102  Ma  844,  13  S.  W.  10S3,  9  li.  R.  A.  157; 
Davies  V.  aty  L.  &  T.  Oa  {App.)  222  8.  W. 
loc.  dt  88S;  Lawler  v.  Montgomery  CApp.) 
217  S.  W.  loc.  dt  857;  Leapard  v.  K.  C.  Bys. 
Oa  (App.)  214  S.  W.  268,  269;  Burton  v.  Pry- 
or  (App.)  198  S.  W.  loc.  dt  1120 ;  Montague  v. 
M.  J^  K.  I.  By.  Ca  (App.)  103  S.  W.  loc.  dt  936; 
Marsh  V.  Railroad,  104  Mo.  App.  loa  dt  686, 
78  S.  W.  284;  Profit  v.  C.  Q.  Western  By.  Co., 
91  Mo.  App.  loc.  dt  375 ;  Munger  v.  City  of 
SedaUa,  66  Mo.  App.  loc.  dt  631,  632. 

[2]  3.  The  defendant  railways  company  in- 
sists that  it  had  the  right  to  a  dear  track, 
and  that  26  or  30  miles  per  hour  was  not 
an  unreasoimble  rate  of  speed  for  its  car  at 
the  time  and  place  of  acddent  We  have  ex- 
amined the  cases  dted  by  the  railways  com- 
pany, but  do  not  consid»  tliat  they  are  ap- 
plicable to  the  facts  of  this  case.  It  may  be 
true  that  in  the  country,  and  in  places  where 
the  population  la  sparsely  settled,  a  railroad 
company,  in  the  operation  of  its  train  or  cars, 
<•»  the  absence  of  evidence  to  the  contrary, 
may  proceed  upon  the  theory  that  its  track 
is  dear,  and  run  its  cars  or  trains  over  same 
at  a  rapid  rate  of  speed,  unless  prohibited 
by  law.  The  prindple  Just  announced,  how- 
ever, has  no  application  to  the  facts  of  this 
case,  because  there  was  lubstantial  evidence 
offered  in  behalf  of  plaintiff,  tending  to  show 
that  from  the  time  the  automobile  left  the 
cemetery  until  struck  by  the  street  car  it  was 
in  plain  view  of  the  motorman.  PlatntiC'R 
evidence  likewise  tended .  to  show  that  the 
chauffer,  without  indicating  any  intention  to 
stop,  proceeded  on  his  journey,  at  the  rate 
of  five  miles  per  hour,  toward  the  crossing, 
until  he  occupied  a  position  of  peril;  that  in- 
stead of  the  motorman  putting  bis  car  un- 
der control  and  slacMng  his  speed  so  as  to 
avoid  a  collision,  he  increased  the  speed  to  25 
or  30  miles  per  hour,  and  ran  his  car  into  the 
automobile  ctmtaining  plaintiff  and  other  pas- 
sengers. The  motorman,  in  Justification  of 
his  conduct  said  he  received  a  sigrwl  from 
the  chauffeur,  which  he  understood  to  be  an 
invitation  to  come  on  over  the  crossing.  The 
chaoffeur  testified  that  he  gave  no  eignal 
whatever  to  the  motorman,  and  he  is  corrob- 
orated as  to  this  fact  by  at  least  one,  if  not 
more,  of  tbe  passengers  in  the  automobile. 
If  the  Jurors  believed  the  chauffeur,  then 
they  were  justified  in  finding  that  the  motor- 
man  was  guilty  of  negligence  in  failing  to 
have  his  car  under  control,  and  in  increasing 
tbe  speed  of  the  car  to  26  or  30  miles  per 
hour,  while  the  passengers  of  the  automobile 
were  in  peril  upon  or  near  the  crossing.  The 
demurrer  of  defendant  railways  company 
was  properly  overruled. 

[3]  4.  Tbe  defendants  Newcomer  UkewlM 


Digitized  by 


Google 


824 


228  SOUTHWBSTEKN  REPORTER 


(Ua 


InslBt  that  their  demurrer  to  plalntUTs  esvl- 
dence  should  have  been  sustained.  The  ob- 
Beryatlons  heretofore  made,  In  respect  to  the 
negligence  ot  the  railway  company,  apply 
with  equal  force  to  the  conduct  of  the  chauf- 
fer In  charge  of  the  automobile.  The  motor- 
man  testified  that  he  did  not  itop  at  "itt. 
Washinffton,"  and  his  testimony  is  corrobo- 
rated in  that  respect  by  the  conductor  In 
charge  of  the  street  car.  The  chauffeur  testi- 
fied that  when  he  drove  on  the  railroad  track 
his  car  was  In  intermediate  gear,  was  under 
perfect  control,  and  could  have  been  stopped 
initantly. 

We  then  have  before  us  tuiitanticU  evi- 
dence, tending  to  show  the  following  facts: 
That  the  street  car  did  not  »top  at  the  pott, 
but  increased  its  spf.ed  to  25  or  SO  miles  per 
hour  before  reaching  the  crosai/no:  that  the 
chauffeur,  before  approaching  the  danger 
sone,  teas  in  plain  view  of  the  street  car,  and 
saio  its  every  movement  bettceen  the  post  and 
crossing;  that  he  either  knew  or  ought  to 
have  known  that  a  collision  was  likely  to 
occur;  that  he  unnecessarily  speculated  as 
to  results,  at  the  expense  of  his  passengers, 
and  failed  to  exercise  any  degree  of  care  for 
the  safety  of  those  dependent  upon  hlra.  The 
trial  court  committed  no  error  In  submitting 
to  the  Jury  the  Issue  as  to  the  negligence  of 
the  defendants  Newcomer,  under  the  circum- 
stances of  the  case. 

It  may  be  observed  In  passing  that  para- 
graph 9  of  section  12  of  the  Laws  of  1911, 
page  830  (Mo.)  was  In  force  at  the  date  of 
this  acddmt,  and  that  said  act  has  been 
constraed  by  the  other  division  of  ttis  court 
to  mean  that  the  chauffeur  In  this  case,  at  the 
time  of  the  accident,  was  required  to  exerctoe 
the  highest  degree  of  care  that  a  very  pru- 
dent person  would  use.  Jackson  v.  S.  W.  Bell 
Tel.  Co.,  219  S.  W.  665;  Monroe  v.  C.  4  A. 
RaUroad  Co.,  219  S.  W.  loc.  dt  71;  Thread- 
glU  V.  U.  Rys.  Co.  of  St  Louis,  279  Mo. 
466,  214  S.  W.  161.  Even  if  tested  by  the 
rule  of  ordinary  care,  we  would  not  feel  Jus- 
tified in  holding  as  a  matter  of  law  that  the 
chauffeur  aforesaid  was  not  guilty  of  negli- 
gence at  the  time  and  place  of  said  acddoit. 

[4]  5.  It  Is  claimed  by  defendants  Newcom- 
er that  plaintiff's  Instruction  A  Is  erroneous. 
Said  Instruction  Is  based  upon  the  facta  re- 
lating to  the  alleged  negligence  of  above- 
named  defwidants.  It  required  the  Jury  to 
find  that  the  chauffeur  failed  to  exercise  ordi- 
nary care  while  attempting  to  pass  over  the 
crossing  In  controversy,  before  a  verdict 
could  be  returned  for  plaintiff.  If  the  law  as 
declared  in  the  other  division  be  held  to  ap- 
ply to  this  case,  the  defendants  supra  got  off 
better  than  they  had  the  right  to  expect,  as 
they  were  entitled  to  a  verdict  under  said  In- 
struction A  If  the  chauffer  was  In  the  exer- 
cise of  ordinary  care  at  the  time  of  said  col- 
lision. The  above  contention  Is  without  merit 
and  overruled. 

[S]  6.  The    defendant    railways    company 


conteads  that  Instruction  B,  given  at  the  in- 
stance of  plaintiff,  is  erroneous,  and  shoald 
not  hare  been  given.  It  related  to  the  charge 
of  negligence  against  the  street  car  company. 
In  order  to  find  for  plaintiff,  as  against  said 
railways  company,  the  Jurors  were  required 
to  find  that  the  latter  was  guUty  of  negli- 
genoe  In  operating  said  street  car  at  a  neg- 
ligent, excessive,  and  dangerous  rate  of 
speed,  and  was  guilty  of  negligence  In  falling 
to  have  the  street  car  under  reasonable  con- 
trol, and  that  plaintiff,  by  reason  of  said 
negligence,  or  the  Joint  negligence  of  both 
defendants,  was  injured  thereby.  Said  in- 
struction properly  defined  "ordinary  care" 
and  "negligence."  It  was  in  harmraiy  with 
Instruction  2,  given  at  the  instance  of  said 
railways  company,  and  the  two  instmctloas. 
considered  together,  properly  stated  the  law. 
[6]  7.  The  defendant  railways  company 
complains  of  the  action  of  the  trial  court  In 
modifying  Its  instruction  nnmbered  "4,"  and 
In  giving  the  same  as  modified.  Said  instroc- 
tions,  read  as  follows : 

"(4)  The  court  InstructB  the  Jury  that  if  yon 
find  and  believe  from  the  evidence  that  the 
driver  of  the  automobile  in  which  plaintilf  was 
riding  signaled  the  motorman  to  come  on  with 
his  car,  then  under  such  circumstances  plain- 
tiff is  not  entitled  to  recover  from  defendant 
the  Elansas  City  Railways  Company,  and  your 
verdict  must  be  for  said  defendant." 

"(4%)  The  conrt  instmcts  the  Jury  that  if 
you  find  and  believe  from  the  evidence  that 
the  driver  of  the  automobile  in  wMch  {riaintiff 
was  riding  signaled  the  motorman  to  come  on 
with  his  car,  and  that  said  motorman  saw  anch 
signal,  and  relied  thereon,  and,  acting  as  a  pru- 
dent person,  had  a  right  to  rely  on  such  signal, 
then  under  such  circumstances  plaintiff  is  not 
entitled  to  recover  from  defendant  the  Kansas 
City  Railways  Company,  and  your  verdict  must 
be  for  said  defendant." 

The  conrt  below  committed  no  error  In 
modifying  said  Instruction  4,  and  in  ^vlng 
the  same  as  modified.  The  above  oom^alnt 
is  devoid  of  merit  and  overruled. 

8.  Instructions  6,  6,  7,  and  8,  asked  by  de- 
fendant raOways  company,  were  properly  re- 
fused in  view  of  the  evidence  in  the  case. 
These  instructions  sought  to  Ctiarge  plaintiff 
with  the  imputed  neglig«ice  of  the  diauf- 
feur,  and  have  been  fnUy  considered  under 
proposition  2  of  this  opinion. 

9.  Both  defendants  charge  that  plaintiff 
was  guilty  of  fraud  and  deceit  at  the  trial 
of  the  case,  in  testifying  as  to  the  extmt 
of  his  injuries,  miey  urge  this  in  support  of 
their  respective  motions  for  a  new  trial,  and 
also  ask  that  the  latter  be  sustained  oa  the 
ground  of  newly  discovered  evidence.  We 
have  carefully  read  each  of  the  motions  filed 
by  defendants,  as  well  as  all  the  affldavita 
filed  relating  to  alleged  newly  discovered  evi- 
dence. It  is  manifest,  upon  the  most  casnai 
examination  of  said  motions  and  aflldavits, 
that  appellants  failed  to  use  any  iXUgeitoe 
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whatever  In  locating  tbe  residence  of  plain- 
tiff, and  learning,  prior  to  the  trial,  from  bis 
neighbors  the  same  facts  which  they  are  now 
urging  as  newly  discovered  evidence.  The 
defendants  Newcomer  were  In  charge  of  the 
funeral,  and  plaintiff,  as  a  pallbearer,  was 
riding  as  a  passenger  In  their  automobile. 
They  must  have  been  Informed  as  to  his  resi- 
dence, especially  after  the  accident.  The  pe- 
tition advised  both  appellants  that  plaintiff 
was  (dalming  to  have  been  injured  as  follows: 

"His  left  arm  was  greatly  bruised,  wrenched, 
and  injured;  hia  right  hand  was  broken  and 
the  thumb  thereof  dislocated;  his  right  liip  was 
dislocated;  his  left  hip  greatly  wrenched,  bruis- 
ed and  injured;  he  was  ruptured  and  anffered 
a  separation  of  his  abdominal  wall;  his  tes- 
ticles, scrotum,  and  spermatic  cord  were  bruised 
and  lacerated,  and  his  entire  privates  injured 
and  his  sexual  and  procreative  powers  Impaired 
and  almost  destroyed;  his  ribe  and  sides  were 
greatly  injured,  bruised,  and  made  sore;  liis 
chest  and  lungs  were  bruised,  wrenched,  and 
congested;  his  respiratory  organs  and  heart 
were  jarred  and  injured;  his  legs  were  bruised 
and  strained;  his  spine  and  back  and  the  mus- 
cles thereof  were  wrenched  and  bruised;  his 
kidneys  and  urinary  organs  were  greatly  bruis- 
ed, deranged,  and  injured;  his  head  and  nedc 
were  greatly  twisted  and  bruised,  causing  vio- 
lent headaches  and  pains  in  his  head  and  neck; 
his  brain,  spinal  cord,  nerves,  and  entire  nerv- 
ous system  were  greatly  shocked,  impaired,  and 
injured,  and  the  nerves,  blood  vessels,  liga- 
ments, and  mnacles  of  bis  whole  body  were 
greatly  wrenciied  and  injured." 

It  is  Clear  that  the  failure  of  appellants 
to  have  before  tbe  court  at  the  trial  the  facts 
stated  in  their  said  motions  and  the  affi- 
davits aforesaid  was  by  reason  of  their  own 
neffligence  and  lack  of  diligence.  They  are 
In  no  i)osltlon  here  to  ask  this  court  to  con- 
vict tbe  trial  court  of  an  abuse  of  Judicial 
discretion  In  overruling  their  motions  for  a 
new  trial  and  In  arrest  of  judgment,  xmdae 
the  circinnstances  presented  in  this  record. 
The  conclusion  just  announced  is  sustained 
by  a  long  line  of  dedslons  In  this  state,  some 
of  which  are  as  follows:  Miller  v.  Whltson  et 
al.,  40  Mo.  loc.  dt.  103;  Cook  v.  Railway  Co., 
56  Mo.  380;  Fretwell  v.  Laffoon,  77  Mo.  26; 
Snyder  v.  Bumham,  77  Mo.  02;  Maxwell  ▼. 
Railway  Co.,  85  Mo.  106;  ShotweU  v.  Mc- 
Elhinney,  101  Mo.  loc  dt  682,  688.  14  S.  W. 
754 ;  TIttman  v.  Thornton,  107  Mo.  610,  611, 17 
S.  W.  979, 16  li.  B.  A.  410;  Thlele  v.  Citizens' 
By,  Co.,  140  Mo.  loc.  dt.  838,  339,  41  S.  W. 
800;  State  v.  Speritus,  191  Mo.  24,  90  S. 
W.  459 ;    State  v.  Whltsett,  232  Mo.  611,  184 


S.  W.  566 ;   State  v.  Walker,  250  Mo.  loc.  dt    attributable  to  natural  causes,  which  sustain- 


(App.)  206  8.  W.  loc.  dt  72;  Knox  t.  M.,  K. 
&  T.  Ry.  Co.,  190  Mo.  App.  64,  203  S.  W.  226; 
Stablman  t.  U.  Ry&  Co.,  188  Mo.  App.  loc. 
dt  149,  166  S.  W.  314;  Grocery  Co.  v.  Hotel 
Co.,  188  Mo.  App.  429,  166  8.  W.  1125; 
Aaron  v.  Met  St.  Ry.  Co.,  169  Mo.  App.  loc. 
dt.  316,  144  S.  W.  146. 

[7]  The  Inexcusable  negUgence  of  defend- 
ants, in  failing  to  ascertain  from  the  nelgh- 
l>ors  and  acquaintances  of  plaintiff  the  ex- 
tent of  his  Injuries  prior  to  tbd  date  of  trial, 
when  lie  wm  claimittg  in  hit  petition  to  be 
so  badly  injured  aa  aforeaaid,  did  not  Justify 
the  trial  court  in  granting  them  a  new  trial 
based  upon  newly  discovered  evidence.  The 
foregoing  contention  of  appellants  Is  accord- 
ingly overruled. 

10.  It  Is  contended  by  appellants  that  error 
was  committed  during  the  progress  of  the 
trial,  to  their  prejudice,  in  respect  to  the 
admission  and  rejection  of  evidence.  There 
are  some  remarkable  features  connected  with 
the  trial  of  this  case.  Plaintiff  was  injured 
on  April  24, 1917.  He  was  at  the  hospital  In 
Independence,  Mo.,  about  two  weelcs  and  two 
days,  and  was  treated  while  there  by  Drs. 
Mather,  Twyman,  and  Nixon.  They  found 
bruises  on  him,  and  some  other  Injuries,  but 
discovered  no  broken  bones.  He  went  from 
the  hospital  to  his  home  In  Kansas,  and  nev- 
er had  anu  other  doctor  emamine  htm  or  pre- 
scribe for  Mm  up  to  the  time  of  the  trial, 
over  tioo  years  thereafter.  Be  had  all  three 
of  the  above  doctors  as  ioitnesses  at  the  trial, 
bvt  did  not  oall  on  either  of  them  to  examine 
him  at  that  time,  to  determine  his  physical 
oomdition  before  they  were  p«t  on  the  stand 
to  testify.  On  tbe  contrary,  plaintitt  took  the 
stand  In  his  own  behalf,  and  covered  a  wide 
range  In  detailing  his  alleged  injuries.  TtM 
above  doctors  were  then  called  upon  to  tes- 
tify as  experts  and  to  express  their  opinions 
based  upon  pUUntiffs  testimony.  In  relation 
to  the  various  matters  submitted  to  them. 
We  are  not  prepared  to  say  that  the  course 
pursued  In  respect  to  above  matter  is  il- 
legal, but  In  the  orderly  administration  of 
justice  the  court  should  closely  scrutinize 
such  an  unusual  proceeding,  and  if  any  un- 
fair advantage  has  been  obtained  thereby  a 
new  trial  should  be  awarded. 

It  Is  manifest  from  reading  plaintiff's  tes- 
timony, In  connection  with  the  history  of  the 
case,  that  some  of  the  grievances  complained 
of,  and  graphically  described  before  the  Jury, 
may  have  resulted  from  causes  other  than 
those  which  could  have  been  attributed  to 
said  collision.    Some  of  them  may  have  been 


S21, 167  S.  W.  300;  Sang  v.  Cl^  of  St.  Louis, 
262  Mo.  loc.  dt  467,  171  8.'  W.  847;  CUixton 
▼.  Pool,  197  S.  W.  349,  h.  R.  A.  1918A,  612; 
State  V.  Amett  210  S.'W.  loc.  dt  84;  For- 
nento  v.  Hlnes,  etc.  (App.)  225  S.  W.  104; 
MacCallum  v.  Wilson  Printing  Co.  (App.)  221 
S.  W.  168, 159;  Bldson  v.  Met.  Ry.  Co.  (App.) 
a09  S.  W.  loc  dt  577,  D7S ;  Owens  v.  Fanning 


ed  no  relatlcm  to  the  negligent  acts  complain- 
ed of  by  respondent  As  an  Illustration, 
plaintiff  testifled  in  dilef,  as  follows: 

"Q.  Now,  I  notice  that  you  have  a  limp. 
Have  you  had  that  Ump  since  this  injury?  A. 
Yes,  sir. 

"Q.  Just  show  the  jury  in  what  way  yon 
walk  on  that  leg.    Just  walk  as  you  ordinari]/ 
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do.    A.  (Witnee8  walking;  In  front  of  tiie  jai7.) 
"Q.  Why  do  you  have  that  heavy  limp,  Mr. 
Mabany?    A.  Well,  from  this  hip.    •    •    • 

"Q.  Are  you  able  to  get  along  on  your  legs 
at  all  without  that  heavfi  limp  that  you  evi- 
dence here?    A.  No,  sir." 

There  was  no  proof  offered  tending  to 
show  that  satd  limp  resulted  from  the  colli- 
sion, or  that  it  had  not  been  assumed,  for  the 
purposes  of  the  case.  The  three  doctors  who 
examined  and  treated  him  during  the  two 
weeks  following  the  accident  discovered  no 
Injury  which  could  account  for  this  heavn 
'  Hmp. 

Dr.  NIzon  testified  for  plaintiff  as  follows: 

"I  got  him  in  condition  to  move  first,  and 
after  we  took  him  to  the  sanitarium  100  got 
him  ttripped  oif  and  looked  over  his  iodg  for 
injurie$.  lie  was  just  Iruised  in  various  pilao- 
«•  o«er  Ike  body,  hipi,  and  shoulder  and  tide*, 
just  a  bruised  condition." 

This  witness  further  testified  in  chief: 

"Q.  What  seemed  to  be  the  trouble  with  the 
right  hip.  Doctor?  A.  Well,  there  was  a 
bruised  condition  there.  We  X-rayed  the  hip, 
but  the  plate  did  not  show  any  bony  injury. 

"Q.  Did  not  show  that  the  bones  were  bro- 
ken? A.  Did  not  show  that  the  bones  were 
broken;  no,  sir."    (Italics  ours.) 

Now,  this  was  all  the  doctors  found,  In  re- 
spect to  this  matter,  two  years  before  the 
trial.  Neither  doctor  examined  him  at  date 
of  trial,  or  at  any  other  time  than  during  the 
first  two  weeks  of  his  injury.  It  is  not  even 
claimed  that  there  were  any  bruises  on  his 
heavy  limping  leg,  at  the  date  of  trial,  nor 
does  it  appear  from  the  evidence  that  any- 
thing was  wrong  with  the  leg  at  that  time, 
except  the  limp  which  had  been  developed 
after  the  accident.  On  the  above  showing, 
the  doctors  were  examined  as  experts,  to 
show  that  this  heavy  limp  was  permanent. 

Proceeding  along  this  line,  the  following 
hypothetical  question  was  propoimded  to  Dr. 
Nixon: 

"Well,  now.  Doctor,  It  appears  that  he  was 
injured  April  24,  1917,  and  assume,  •  •  • 
that  since  this  injury  he  has  developed  a  heavy 
limp  and  limps  in  waUcingf  •  •  *  and  I 
ask  you.  Doctor,  to  tell  the  jnry  whether  or 
not  in  your  opinion  the  conditions  I  have  de- 
scribed might,  could,  or  would,  in  your  opinion, 
have  been  caused  by  the  collision  and  injuries 
mentionedF'     (Italics  ours.) 

This  question  was  objected  to  <»  the 
ground  that  It  Invaded  the  province  of  the 
jury,  was  conjectural,  speculative,  etc.  The 
objection  thus  made  was  overruled,  and  wit- 
ness answered: 

"It  is  possible  that  such  a  condition  might 
follow  that  injury."    (Italics  ours.) 

The  plaintiff,  over  a  proper  objection  fol- 
lowed the  above  Inquiry  by  asking  Dr.  Nixon 
If,  in  bis  opinion,  this  heavy  limp  was  per- 
manent    Witness  answered: 


"It  is  pouibU  tiuit  It  might  be  permanent" 
(Italics  ouis.) 

Dr.  Mather,  over  a  proper  objection,  was 
permitted  to  testify  that  In  his  opinion,  this 
limp  win  probably  be  iiermanent  Again, 
counsel,  in  describing  plaintiff's  alleged  ail- 
ments, asked  Dr.  Mather: 

"What,  in  your  opinion,  does  that  indicate 
in  reference  to  his  nerves  or  nervous  system. 
Doctor?" 

A  proper  objection  was  made  to  this  ques- 
tion, which  was  overruled,  and  tbe  witness 
permitted  to  answer: 

"It  is  due  to  .the  strain  from  the  accident, 
nerva  strain,  undoubtedly. 

"Mr.  Sadler:  I  ask  you  that  the  answer  be 
stricken  out  for  the  same  reason. 

"Tbe  Court:  Motion  to  strike  out  will  be 
denied.  He  says  that  is  uihat  caused  it."  (Ital- 
ics ours.) 

After  this  Illegal  evidence  had  carried  its 
poison  to  the  jury,  counsel  for  respondeat 
asked  to  have  the  above  italicized  portion 
stricken  out  and  tbe  court  said,  "All  riKbt." 

The  following  question  was  propounded  to 
Dr.  Twyman,  over  tbe  objection  of  defend- 
ants: 

"Q.  And  if  since  this  injury  he  has  bad  trotr- 
ble  with  that  right  hip  and  at  tki*  time  has 
the  heavy  limp  that  you  observe  when  he  umlks, 
and  it  has  been  more  than  two  years  since  this 
injury,  what  is  your  opinion  as  to  the  perma- 
nency of  that  condition?  *  *  *  A.  Assuming 
that  that  is  due  to  anatomical  changes  I,  of 
course— I  would  say,  just  assuming  in  /rood 
faith  that  the  party  is  not  putting  the  limp  on, 
if  be  has  to  do  that  that  be  probably  will  al- 
ways have  to  do  that"    (Italics  ours.) 

[B,  9]  The  admission  of  the  foregoing  tes- 
timony as  well  as  several  other  matters  con- 
tained in  the  record  of  a  similar  character, 
was  not  only  prejudicial  to  the  rights  of  de- 
fendants, but  In  all  probability  was  largely 
responsible  for  tbe  excessive  verdict  In  tbla 
case.  It  is  well  established  law  in  this  state 
that  expert  testimony  is  admissible  wltbln 
reasonable  bounds,  but  the  testimony  of  tlie 
expert  should  not  Invade  the  province  of  tbe 
jury,  nor  substitute  his  oitolon  for  that  at 
tbe  jury  upon  tbe  ultimate  facts  to  be  decid- 
ed In  tbe  case.  Ddlner  v.  Sutermelster,  266 
Mo.  loc.  dt  621,  and  foUowlng,  178  S.  W.  757 : 
De  Maet  v.  Storage,  Packing  &  Moving  Co.. 
231  Mo.  616,  132  S.  W.  732 ;  Smart  ▼.  Kan- 
sas City,  208  Mo.  loc.  dt  199-203,  105  S.  W. 
709, 14  L.  B.  A.  (N.  S.)  665,  123  Am.  St  Rep. 
415,  18  Ann.  Cas.  932 ;  Roscoe  v.  Met  Street 
Ry.  Co.,  202  Mo.  loc.  dt  577,  101  S.  W.  32; 
Glasgow  V.  Railroad,  191  Mo.  loc.  dt  364,  89  ■ 
S.  W.  915;  Taylor  v.  Railroad,  185  Mo.  lee. 
dt  256,  84  S.  W.  873.  The  expert  witness- 
es aforesaid  were  not  only  permitted  to  ex- 
press their  opinions  as  to  conjeetural  and 
speculative  matters  testified  to  by  plalntUC, 
but  were  likewise  permitted,  in  Tiolatlon  of 
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tite  law  as  announced  In  aboTe  cases,  to  In- 
vade tbe  province  of  the  Jury  aa  to  tbe  ulti- 
mate facts  to  be  determined  in  the  case. 

[It]  (a)  While  an  expert  may  express  bis 
opinion  aa  to  whether  or  not  an  Injury  is 
permanent,  bis  answer.  In  order  to  stand 
the  test  of  judicial  criticism,  must  show  that 
the  result  which  he  has  indicated  icUl  foU 
loto  to  a  reammable  degree  of  certainty.  In 
other  words,  his  opinion  is  incompetent  if 
baaed  upon  a  mere  poaaihility  as  to  what  may 
occur  In  the  future.  Campbell  t.  Railway 
Oo.,  175  Mo.  loc.  dt  X77,  178,  76  S.  W.  86; 
McGee  T.  Railroad,  214  Mo.  loc.  cit  643,  114 
S.  W.  33 ;  McCreery  v.  U.  Rys.  Co.,  221  Mo. 
loc.  dt  27,  28,  120  S.  W.  24;  Blythe  y.  U. 
Rys.  Co.  of  St.  Louis  (App.)  211  S.  W.  loc 
cit.  696;  BatOes  t.  Railways  Co.,  178  Mo. 
App.  loc  cit.  619,  161  S.  W.  614 ;  11  Ruling 
Case  Law,  {  13,  p.  582 ;  5  Encyc.  of  Evidence, 
pp.  665,  666;  Stiohm  v.  RaUway  Co.,  96  N.  1. 
305;  McClain  v.  Railway  Co.,  116  N.  Y.  loc 
dt.  467,  468,  22  M.  E.  1062;  Briggs  v.  RaU- 
way Co.,  177  N.  Y.  62,  69  N.  E.  223,  101  Am. 
St.  Rep.  718;  Selleck  v.  City  of  JanesvIUe, 
104  Wis.  loc  dt  574,  80  N.  W.  944,  47  L.  R. 
A.  681.  76  Am.  St  Rep.  892. 

The  main  <q[>inlons  given  by  Dr.  Nixon  in 
answer  to  the  hypothetical  questions  pro- 
pounded to  him  by  plaintiff  are  based  on 
mere  pouibUity,  as  heretofore  shown.  This 
evidence  went  to  the  Jury,  over  the  objections 
of  defendants,  under  the  sanction  of  the 
court,  as  proper  evidence  to  be  considered  in 
fixing  the  amount  of  compensation  to  be  re- 
covered. The  admission  of  same  was  prej- 
udldal  to  defendants,  and  should  have  been 
excluded. 

[11]  11.  Appellants  strenuously  insist  tbat 
the  damages  assessed  by  the  jury  are  grossly 
excessive,  and  that  a  new  trial  should  be 
granted  on  account  of  same.  The  verdict  in 
this  case  was  for  $30,000.  It  was  obtained 
under  the  circumstances  heretofore  stated. 

It  Is  not  alleged  in  the  petitlcm  tbat  any 
operation  was  performed  upon  plaintlfC  on 
account  of  his  injuries,  and  yet  throughout 
the  trial  the  plaintiff,  his  counsel,  and  one  of 
his  doctors,  over  the  repeated  protest  of  the 
defendants,  improperly  got  before  the  jury 
the  fact  that  one  of  plaintifTs  testicles  was 
removed  by  an  operation,  and  evidently  cre- 
ated the  impression  upon  the  minds  of  the 
jurors  that  he  ought  to  be  compensated  there- 
for.   The  plaintiff  in  chief  testified: 

"Q.  Why  do  yoa  have  that  heavy  Kmp,  Mr. 
Mahany?  A.  Well,  from  this  iAp.  These 
leaders  through  here  (indicating)  on  this  side 
where  I  was  operated  on,"  etc     (Italics  oars.) 

On  objection  being  made  as  to  an  opera- 
tion, plaintiff's  counsel  kindly  consented  that 
it  might  be  excluded.  In  his  hypothetical 
question  to  Dr.  Nixon,  heretofore  mentioned, 
counsel  for  plaintiff  told  the  doctor  to  as- 
sume "that  the  one  testicle  which  he  (plain- 


tiff) now  has  Is  enlarged,"  etc.,  thereby  again 
calling  the  attention  of  the  jury  to  the  fact 
that  one  of  plaintiff's  testicles  had  been  re- 
moved by  said  operation.  Counsel  for  plain- 
tiff, in  framing  a  hyixithetlcal  question  sub- 
mitted to  Dr.  Mather,  said: 

"Doctor,  it  appears  from  the  evidence  here 
that  the  ons' testicle  which  this  man  now  has 
is  enlarged,"  etc. 

Dr.  Mather  was  asked  by  plainturs  coun- 
sel for  an  opinion  as  to  respondent's  nervous 
system,  and  answered  as  follows: 

"His  nervous  condition,  of  course,  was  shat- 
tered and  injured  foUowing  the  accident  pos- 
sibly due  to  the  removal  of  the  testicle."  (Ital- 
ics ours.) 

This  was  aim  objected  to,  and  the  jury  di- 
rected not  to  consider  same. 

It  is  manifest  from  the  foregoing  tbat 
plaintiff's  operation,  and  the  loss  of  one  of 
his  testicles,  was  deliberately  injected  into 
the  case  for  the  illegal  purpose  of  augment- 
ing the  damages  herein.  It  was  well  calcu- 
lated to  have  that  effect,  and  we  have  no 
doubt  from  the  size  of  the  verdict  aforesaid 
must  have  succeeded  admirably. 

Under  ordinary  circumstances  where  the 
verdict  Is  excessive,  the  court  may  require  a 
remittitur  and  affirm  it  as  to  the  balance,  but 
In  this  case  we  have  reached  the  conclusion 
that  defendants  have  not  been  awarded  a 
fair  and  impartial  trial ^nder  the  Constitn- 
tion  and  laws  of  our  state.  Without  extend- 
ing this  discussion  further,  we  hereby  re- 
verse and  remand  the  cause  for  a  new  trial. 

WHITE,  C,  concurs. 
MOZLET,  0.,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court    All  concur. 


ALLEN   WEST  COMMISSION   CO. 
RICHTER.    (No.  21670.) 


». 


(Supreme  Court  of  Missouri,  Division  No,  2. 
March  7,  1821.) 

1.  Frauds,  statute  of  e=3lOS(l)— Mflmorandum 
omlttitto  amount  of  agreed  deductions  is  in- 
sufflolent. 

A  written  memorandum  of  agreement  to 
pay  the  debt  of  another,  which  showed  that 
certain  agreed  aDowances  were  to  be  made 
from  the  amount  of  the  account  stated  before 
it  was  paid,  but  did  not  show  the  amount  of 
Buch  allowances,  is  insufficient  to  comply  with 
the  statute. 

2.  Appeal  and  error  ®=9l7l(l)— PlalntllT  haid 
concluded  by  theory  at  trial. 

Where  plaintiff's  petition  alleged  as  the 
consideration  for  defendant's  guaranty  of  the 
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debt  of  another  plaintiff's  forbearance  to  sne 
tbe  other,  and  the  jury  were  instmcted  on  th« 
theory  snch  was  the  consideration,  plaintiff 
cannot,  on  appeal  from  an  order  granting  de- 
fendant's motion  for  a  new  trial,  adopt  an- 
other theory  and  claim  some  other  considera- 
tion for  the  guaranty,  but  is  concluded  by  the 
theoiT  on  which  he  tried  the  case  below. 

3.  Guaranty  «=3l6(4)  — •Mers  forbearanoe, 
without  deflnite  aflrMment,  is  not  consider* 
at  ion. 

Tbe  mere  forbearance  of  plaintiff  to  sue  the 
debtor  after  receiving  defendant's  guaranty) 
without  any  request  by  defendant  or  agreement 
by  plaintiff  to  forbear,  is  not  consideration  for 
the  guaranty,  especially  where  the  debtor  was 
insolvent. 

4.  Guaranty  ^»  16(1)— That  guarantor  was 
stockholder  of  debtor  oorporatlon  held  not  to 
show  consideration. 

The  fact  that  the  guarantor  was  at  one 
time  president  of  the  corporation,  whose  debt 
he  guaranteed,  without  evidence  that  he  was 
a  stockholder  when  the  debt  in  controversy 
was  contracted,  or  that  he  was  indebted  to  the 
corporation,  does  not  establish  consideration 
for  the  guaranty,  espedally  where  the  peti- 
tion expressly  alleged  another  consideration. 

5.  Guaranty  <8=389— Allegation  and  proof  of 
insufflelent  consideration  preelade  presump. 
tlon  of  consideration. 

Where  the  petition  alleged  and  the  evi- 
dence showed  that  the  consideration  for  de- 
fendant's guaranty  was  plaintiff's  forbearance 
to  sne  the  debtor,  which  was  insufficient  to 
sustain  the  guaranty,  there  can  be  no  recov- 
ery on  the  theory  that  a  consideration  might 
be  presumed  under  Rev.  St.  1909,  §  2774, 
since  such  presumption  can  only  be  indulged 
in  the  absence  of  evidence  on  the  subject 

6.  Witneeses  «=>  I  S3— Guarantor  Inoompeteot 
to  testify  to  dealings  with  deoeased  offloor 
Of  endltor  corporation. 

In  an  action  by  a  corporation  on  a  guar^ 
anty,  the  defendant  would  be  incompetent  to 
testify  as  to  the  transaction,  where  the  officer 
of  the  plaintiff  corporation  with  whom  he  dealt 
was  dead. 

7.  Evidence  «=>76— No  preeumptlon  against 
defendant  standing  on  demurrer  to  evidence. 

Where  defendant  introduced  no  evidence 
but  elected  to  stand  on  his  demurrer  to  plain- 
tiff's evidence,  and  defendant  would  have  been 
an  incomi)etent  witness  as  to  transactions  with 
a  decedent,  no  presumption  can  be  indulged 
against  liim  because  of  his  failure  to  testify. 

Appeal  .from  St.  Loola  Circuit  Court; 
Franlilin  Ferrlss,  Judge. 

Action  by  the  Allen  West  Commission 
Company  against  Gustav  Rlehter.  From  an 
order  granting  defendant's  motion  for  a  new 
trial  after  verdict  and  Judgment  for  tbe 
plaintiir,  plaintiff  appeals.    Affirmed. 

This  action  was  commenced  In  the  drcuit 
court  of  the  city  of  St.  Louis  on  September 
14,  1917.    The  petition  alleges: 

That  plaintiff  is  a  Missouri  corporation;  that 
the  Piggott  Store  Company  was  also  a  Mis- ' 


souri  corporation;  that  on  September  1,  1914. 
there  was  due  plaintiff,  from  the  last-named 
company,  the  sum  of  $10,766.13,  aa  per  aceoont 
then  rendered;  "that  on  Noveniber  1,  19H,  tiie 
defendant,  in  writing,  herewith  filed  and  maric- 
>ed  Exhibit  A,  guaranteed  and  promited  to  poy 
said  »utn,  and  fiUuntilf  forelore  to  proseoute 
aaid  claim  in  oomideration  thereof;  that  plain- 
tiff has  frequently  demanded  payment  of  said 
sum  from  defendant,  but  that  defendant  has 
failed  and  refused  to  pay  the  sama  Wherefore, 
plaintiff  prays  judgment  against  defendant  for 
the  sum  of  110,766.13,  togetiier  with  iotaest 
at  tbe  rate  of  6  per  cent,  per  annum  from  No- 
vember 1,  1914,  and  for  its  costs."  (Italics 
ours.) 

The  amended  answer  contained  a  general 
denial,  and  also  the  following: 

"And  for  further  defense  defendant  says  that, 
although  said  petition  charges  defendant  npoa 
an  alleged  special  promise  to  answer  for  the 
debt  of  another,  yet  the  alleged  agreement  npoa 
which  the  action  is  brought  is  not  in  writing, 
nor  is  there  any  memorandum  or  note  thereof 
in .  writing,  signed  by  the  defendant  or  soma 
other  person  by  liim  thereto  lawfully  authorized. 

"And  for  another  and  further  defense  defeu^ 
ant  says  that  there  was  no  consideraticxi  for 
his  said  alleged  promise. 

"Wherefore,  having  fully  answered,  defend- 
ant prays  to  be  hence  discharged  with  hia 
costs." 

The  reply  was  a  general  denial  of  the  new 
matter  pleaded  In  defendant's  amended  an- 
swer. 

PlalntUTs  £ivldeno& 

Amos  T.  Skinner  was  sworn  as  a  witness 
and  testified  substantially  as  follows:  That 
he  was  secretary  and  treasurer  of  the  Allen 
West  Gomndssion  Company,  whose  corrt- 
spondlng  office  was  at  Uttle  Ro(^,  Ark.;  that 
plaintiff  ceased  to  do  active  business  about 
tbe  Ist  of  January,  1919,  whidi  was  about 
four  months  after  Mr.  Allen's  death. 

At  this  point  counsel  for  defendant  oI>> 
Jected  to  tbe  Introduction  of  any  further  tes- 
timony, for  the  reason  that  the  petition  falls 
to  state  a  cause  of  action;  that  It  does  not 
set  forth  that  there  was  any  consideration 
for  tbe  execution  of  this  guaranty.  This  ot>- 
jectlon  was  overruled  and  an  exception 
saved. 

Witness  farther  testified.  In  substance,  that 
he  was  connected  with  plaintlfr  from  1888 
until  1893,  and  again  from  1904  to  date  of 
trial ;  that  during  above  times  he  Imew  who 
defendant  was,  and  Imew  him  by  sight; 
that  after  1904  defendant  was  In  plalntlfTs 
office  and  witness  saw  him  frequently  for  a 
year  or  so;  that  during  this  time  defendant 
was  president  of  the  Flggott  Store  Company, 
and  plaintiH,  during  that  time,  did  business 
with  said  company  through  defendant  as  its 
president;  that  witness  kept  plalntUTs 
booiis,  saw  and  read  all  of  its  correspond- 
ence, and  sent  a  statement  of  the  Piggott 
Store   Company    to   defendant   every    year 
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wbfle  be  kept  the  books,  up  to  September  1, 
1914,  inclusive. 

Plaintiff's  Exhibit  1  was  shown  to  Witness, 
and  be  testified  that  the  amount  stated  in 
tbls  form  was  In  his  handwriting;  that  the 
date  was  not  in  his  handwriting;  that  the 
nanae  at  the  top  of  the  form  is  in  his  hand- 
'writlng;  that  he  Is  certain  the  amount  stated 
Is  the  correct  balance  of  that  account  on  that 
date;  that  Exhibit  1  was  sent  to  plalntllTs 
ofSce  at  St.  Louis,  Mo.,  signed  "G.  Rlchter, 
Ex-President";  that  It;  was  received  back 
through  the  mall.  Witness  does  not  recall 
having  opened  the  envelope  containing  it; 
that  he  saw  It  In  a  batch  of  mall  that  had 
come  In.  He  could  not  say  whether  it  was 
by  Itself  or  attached  to  something  else;  that 
he  saw  it  while  it  was  with  Exhibit  2 ;  that 
they  were  together;  that  he  saw  no  other 
statement  with  the  letter;  sometimes  wit- 
ness opened  the  mail,  sometimes  Allen  open- 
ed it,  and  sometimes  Homer  opened  same; 
that  he  (witness)  saw  all  the  mall.  Witness 
testified  that  at  the  time  he  sent  Exhibit  1 
to  defendant  there  was  attached  to  It  an 
itemized  account  of  the  Plggott  Store  Com- 
pany with  plaintiff. 

The  latter  offered  in  evidence  Its  Exhibit 
A.  It  Is  on  the  letter  head  of  G.  Richter, 
Rlalto  Building,  St  Louis,  Mo.,  and  reads 
as  follows: 

"November  1,  1914.  Allen  West  Commission 
Company— Gents:  Referring  to  inclosed  state- 
ment, which  is  O.  K.,  J  heg  to  inform  yoiw  that 
though  the  debt  ia  not  mine,  I  intend  to  see  it 
paid;  your  Ur.  AHen  promised  ihat  certain 
oOoioonoM  M>iU  le  made.  Respectfully,  O.  Rich- 
ter."    (Italics  ours.) 

Plaintiff  also  offered  in  evidence  its  Ex- 
hibit 1  as  fax  as  the  signature  "O.  Riditer, 
Ex-Piesident,"  is  concerned.  Both  Exhibits 
1  and  A  were  objected  to  byvdefendant  for 
reasons  hereafter  referred  to,  which  objec- 
tions were  overruled,  and  both  exhibits  were 
admitted  In  evidence. 

Said  Exhibit  1  reads  as  follows: 

"Piggott  Stote  Company.  Gustav  Rlchter, 
St.  Louis,  Missouri.  Allen  West  Commission 
Company,  St  Louis,  Missouri.  Gentiemen: 
We  have  examined  your  statement  of  our  ac- 
count dated  September  1,  1914,  wliich  shows  a 
debit  balance  of  $10,755.13,  and  we  find  the 
same  to  be  correct  with  the  exceptions  noted 
below.  [Signed.]  Totus  truly,  O.  Richter,  Ek- 
President. 

"Exceptions:  Mr.  Allen  agreed  that  the  ac- 
couDt  is  to  be  adjnated  when  paid." 

Witness  Skinner  further  testified  that  aft- 
er receiving  above  guaranty  plaintiff  took  no 
steps  to  collect  said  account  from  the  Plg- 
gott Store  Company.  On  cross-examlnati(» 
witness  said  that  he  understood  the  Plggott 
Store  Company  had  gone  out  of  business 
prior  to  1905. 

Edward  P.  Homer,  who  was  secretary  and 
treasurer  of  plaintiff  up  to  the  time  of  Allen's 


death,  testified,  lb  substance,  that  he  knew 
defendant ;  that  he  had  a  conversation  with 
defendant  in  1915;  that  he  called  on  de- 
fendant to  pay  said  account ;  that  defendant 
then  told  witness  he  had  promised  Mr.  Allen 
to  pay  it  and  that  he  expected  to  pay  it  as 
soon  as  he  could;  that  he  told  witness  he 
always  promised  to  pay  it,  agreed  to  It,  and 
expected  to  pay  it.  He  never  objected  to  the 
account;  said  he  had  always  promised  Allen 
to  pay  It.  On  cross-examination  he  said  the 
Plggott  Store  Company  was  Insolvent 

The  above  was  substantially  all  the  testi- 
mony in  the  cause.  At  the  dose  of  plain- 
tifTs  case  defendant  Interposed  a  demurrer 
to  the  evidence,  which  was  overruled  and  an 
exception  saved.  Defendant  offered  no  evi- 
dence, but  stood  upon  its  demurrer.  The 
court,  of  Its  own  motion,  gave  to  the  Jury 
the  following  instruction: 

"If  yon  find  from  the  evidenoe  that  defend- 
ant signed  the  letter  of  November  1,  1914,  and 
mailed  same  with  the  paper  marked  Exhibit  1 
to  plaintiff,  and  that  relying  on  same  plaintiff 
thereafter  refrained  from  prosecuting  its  claim 
against  the  Plggott  Store  Company,  or  if  you 
find  that  prior  to  the  signing  and  mailing  of 
said  letter  by  defendant  he  promised  plaintiff 
only  to  pay  said  acooiuit  of  ttie  Piggott  Store 
Company,  then  you  will  find  for  plaintiff  $10,- 
765.13,  with  interest  at  6  per  cent,  frran  Jan- 
uary 1,  1916,  to  date.  You  will  find  the  prin- 
cipal and  interest  separately  in  your  verdict, 
and  also  state  the  aggregate  of  principal  and 
interest  in   your  verdict." 

The  cause  was  submitted  to  the  Jury,  and 
the  latter  returned  a  verdict  for  $12381.03. 
Judgment  was  entered  In  due  fonn  on  said 
verdict.  Defendant,  In  due  time,  filed  his 
motion  for  a  new  trial  containing  17  grounds, 
etc  The  court  below  granted  defendant  a 
new  trial,  for  reasons  hereafter  mentloaed. 
Plaintiff  appealed  from  the  order  granting 
defendant  a  new  trial. 

S.  H.  West  and  Anderson,  Oilbert  &  Hay- 
den,  nil  of  St  Louis,  for  appellant 

A.  ft  H.  N.  Amstein  and  Henry  H.  Fnrtb, 
all  of  St  Louis,  for  respondmt 

RAILEY,  O.  (after  atatliig  the  fbcts  as 
above).  1.  In  passing  upon  the  Judicial  acts 
of  Judge  Ferrlss  In  granting  a  new  trial 
in  QUs  cause,  we  have  deemed  it  appropriate 
to  set  out,  as  a  part  of  our  opinion,  his 
memorandum,  found  in  the  record,  sustain- 
ing said  motion.  Without  caption  and  signa- 
ture, it  reads  as  follows: 

"The  guaranty  declared  on  in  this  case  con- 
tains no  consideration,  and  in  point  of  fact  no 
consideration  was  proved. 

"It  was  claimed  that  there  was  a  forbear- 
ance. The  mere  fact  tliat  the  plaintiff  re- 
trained from  pressing  the  claim  against  the 
corporation  does  not  constitate  a  forbearance 
in  a  legal  sense.  Tlio  guaranty  does  not  ask 
the  plaintiff  to  forbear;  there  is  no  evidence 
that  the  plaintiff  promised  to  forbear,  arid  it 
is  apparent  tliat  the  plaintiff  could  have  pros* 
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ecated  the  claim  against  the  corporation  at 
any  time,  notwithstanding  this  guaranty. 

"Forbearance  has  been  defined  to  be  'an  en- 
gagement which  ties  up  the  hands  of  a  credi- 
tor. It  is  an  act  of  the  creditor  depriving 
himself  by  sompthin^  obligatory  of  the  power 
to  sue.'    3  Words  and  Phrases,  p.  2868. 

"Again:  'If  the  promisee  coald  have  sued  at 
any  time  without  breaking  his  contract,  actual 
extension  of  time  is  no  consideration.'  Page 
on  Contracts,  {  2808. 

"It  follows  from  this  that  the  guaranty  is 
insufficient  on  Its  face  and  is  unsupported  by 
the  testimony. 

"I  am  not  impressed  by  the  argument 
against  the  action  of  the  court  in  permitting 
parol  evidence  to  supplement  Exhibit  A  for  the 
purpose  of  identifying  the  statement.  While 
it  is  true  that  ah  alleged  guaranty  made  up 
of  different  papers  should  refer  to  them,  yet 
it  must  be  competent  to  show  that  a  particular 
paper  is  the  one  referred  to  in  the  guaranty. 

"I  think,  however,  that  the  statement  in- 
closed and  referred  to  in  Exhibit  A  was  suffi- 
ciently identified.  Evidence  of  a  prior  parol 
promise  to  pay  this  debt,  especially  without 
consideration,  did  not  make  the  subsequent 
written  promise  without  consideration  valid. 
Two  negatives  cannot  make  an  affirmative. 

"I  am  therefore  of  the  opinion  that  the  court 
erred  in  refusing  the  peremptory  instruction 
offered  by  defendant  at  the  close  of  plaintiffs 
case,  and  also  erred  in  the  instructions  given 
by  the  court,  both  as  to  the  question  of  for- 
bearance and  the  alleged  prior  oral  promise. 

"For  these  reasons  the  motion  for  a  new 
trial  will  be  sustained." 

We  Trill  pass  to  a  consideration  of  the 
(inestions  raised  by  appellant  in  its  assign- 
ment  of  errors. 

2.  In  order  to  obviate  the  consideration  of 
unnecessary  questions.  It  may  be  conceded, 
for  the  purposes  of  the  case,  that  Ebcbibits 
A  and  1,  heretofore  set  out,  were  attached 
and  mailed  by  defendant  to  plaintiff  about 
November  1,  1914;  that  prior  to  the  latter 
date,  and  after  the  debt  due  from  the  Pig- 
gott  Store  Company  to  plaintiff  had  been  con- 
tracted and  was  past  due,  the  defendant 
orally  promised  plaintiff  to  pay  said  debt,  sub- 
ject to  certain  allowances.  With  these  con- 
cessions made  for  the  purposes  of  the  arma- 
ment, can  lUalntife  successfully  maintain  this 
action? 

[11  Giving  to  Exhibit  A  a  plain,  common- 
sense  construction,  it  means  that,  after  de- 
ducting certain  alloirances  from  the  Plg- 
gott  Store  Company  debt,  defendant  agreed 
to  see  that  the  remainder  of  said  debt  was 
paid.  Section  2783,  R.  S.  1909,  provides 
that— 

"No  action  shall  be  brought  *  *  *  to 
charge  any  person  upon  any  special  promise  to 
answer  for  the  debt  *  •  *  of  another  per- 
son, •  »  •  unless  the  agreement  upon 
w4iich  the  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith.    »    ♦    •" 


The  plaintiff,  having  sued  npon  Exhibit 
A  as  an  agreement  between  itself  and  defend- 
ant to  pay  the  debt  due  from  the  Piggott 
Store  Company  to  aK)ellant,  the  liability  of 
defendant  thereunder  must.  In  view  of  the 
statute  of  frauds,  supra,  be  measured  by  the 
terms  of  said  Exhibit  A. 

There  is  nothing  upon  the  face  of  either 
the  latter  or  Exhibit  1  to  indicate  the  amount 
clAlmed  to  be  due  plaintiff  after  deductinj; 
the  allowances  which  were  to  he  made.  In 
other  words  the  balance  due  after  deducting 
said  allowances  could  only  be  ascertained 
and  determined  by  resort  to  extrlnMc  evi- 
dence. As  there  is  nothing  In  either  Exhibit 
A  or  1,  Indicating  the  balance  dne  tdaintUF  ' 
after  deducting  said  allowances,  and  as  no 
evidence  was  introduced  by  plaintiff  showing 
the  same,  it  has  failed  to  make  out  a  case 
under  the  statute  of  frauds,  supra.  Fox  v. 
Courtney,  111  Mo.  147,  20  S.  W.  20;  Klnger 
V.  Holtzclaw,  112  Mo.  619,  20  S.  W.  800: 
Boyd  V.  Paul,  125  Mo.  loc.  elt.  14,  28  S.  W. 
171 ;  Johnson  v.  Fecht,  185  Mo.  loc.  dt.  342, 
83  R.  W.  1077,  and  following;  Beigart  v. 
Coal  &  Coke  Ca,  217  Mo.  142.  117  S.  W.  61 ; 
Cement  &  M.  Co.  v.  Kreis.  201  Mo.  loc.  cit 
160,  168  S.  W.  1148,  and  following;  Ander- 
son V.  ITall,  273  Mo.  307,  202  S.  W.  640:  I 
Duncan  v.  Spencer,  211  S.  W.  698,  699. 

In  Ringer  v.  Holtzclaw,  112  Mo.  loc  dt 
623,  524,  20  S.  W.  801,  Judge  Gantt,  speak- 
ing for  this  division,  said: 

"But  under  the  statute  of  frauds.  If  the  sub- 
ject-matter of  the  contract  is  within  the  stat- 
ute, and  the  contract  Or  memorandum  is  defi- 
cient in  some  one  or  more  of  those  essentials 
required  by  the  statute,  parol  evidence  cannot 
be  received  to  supply  the  defects,  for  this  were 
to  do  the  very  thing  prohibited  by  the  stat- 
ute. This  mast  be  obvious  npon  the  slightest 
reflection.    •    •    • 

"Nor  have  we  any  inclination  to  add  anothpr 
exception  to  the  statute,  since,  as  said  by 
.Jackson,  O.  J.,  in  Smith  v.  Jones.  66  Ga.  33S: 
The  flood  gates  are  open  wide  as  to  the  com- 
petency of  witnesses,  and  the  only  breakwater 
left  is  the  requisition  to  put  this  class  of  con- 
tracts, and  others  of  similar  character,  in 
writing.' " 

Judge  Sherwood,  in  Bo.vd  v.  Paul,  125  Mo. 
loc.  dt  13, 14,  28  S.  W.  172  said: 

"In  the  second  place,  that  portion  of  the  con- 
tract which  was  dehors  the  written  assign- 
ment of  the  lease  rested  in  parol,  and  could 
not  be  introduced  in  evidence  without  acting  in 
plain  contravention  of  the  statute  of  frauds. 

"Where  your  memorandum  under  the  stat- 
ute is  scant  in  measure  yon  cannot  piece  it 
out  hy  verbal  additions." 

The  other  cases  dted  are  In  accord  with 
the  law  as  declared  in.  above  quota  tionsL 

No  other  document  appears  in  the  record 
tending  to  show  what  allowances  were  to  be 
made  in  the  settlement  of  plaintiff's  demand 
against  the  Piggott  Store  Company.  No  pa- 
rd  evidence  was  offered  in  respect  to  said 


Digitized  by 


Google 


Mo.) 


ALLEN  WEST  COMMISSION  CO.  v.  RICHTEB 

(%t»  8.W.) 


831 


matter.  Even  If  the  langtiage  used  by  de- 
fendant In  Exhibit  A  (in  speaking  of  said  in- 
debtedness), that  he  intended  to  "see  it  paid," 
be  construed  as  a  promise  to  pay,  yet  the 
iangtiage  of  said  exhibit  mnst  be  considered 
as  a  whole.  It  clearly  ai^ears  from  the  read- 
ing of  both  Exhibits  A  and  1  that  defendant 
only  agreed  to  pay  the  balance  due  after 
deducting  the  allowances  which  plaintiff  was 
to  make  when  the  indebtedness  was  settled. 

The  defendant  is  asserting  no  counter- 
daim  in  this  case,  and  was  under  no  obliga- 
tion to  furnish  the  proof  necessary  to  take 
plaintiff's  case  out  of  the  statute  of  frauds. 
The  trial  court  therefore  properly  held,  in 
granting  defendant  a  new  trial,  that  the  let- 
ter's demurrer  to  plaintiff's  evidence  should 
have  been  sustained. 

[2]  3.  The  court  below  held,  in  sustaining 
defendant's  motion  for  a  new  trial,  that — 

"The  guaranty  declared  on  in  this  case  con- 
tains no  consideration,  and  in  point  of  fact  no 
consideration  was  proved." 

The  petition  herein  alleges: 

"That  on  November  1,  1914,  the  defendant 
in  wtitinK,  herewith  filed  and  marked  EizliilHt 
A,  guaranteed  and  promised  to  pay  said  sum 
($10,756.13),  and  plaintiff  forehora  to  profeoute 
taid  claim  te  contideration  ihenof."  (Italics 
ours.) 

The  trial  court  submitted  the  case  to  the 
Jury,  as  shown  by  the  Instruction  heretofore 
set  out,  <«  the  theory  tliat  plaintiff's  for- 
bearance to  sue  was  a  suflSclent  considera- 
tion, etc  Plaintiff  tried  the  case  below  up- 
on the  above  theory,  and  Is  now  before  this 
court  insisting  that  the  cause  should  be  re- 
versed and  its  original  verdict  reinstated' 
based  upon  said  theory.  It  is  well-estab- 
lishpd  law  in  this  Jurisdiction  that  plaintiff 
is  concluded  here  by  the  theory  upon  which 
it  tried  the  case  below.  Brunswick  v.  In- 
surance Co..  2T8  Mo.  loa  cit  162,  163,  213 
S.  W.  46,  7  A.  L.  R.  1213;  Franklin  v. 
School  District,  271  Mo.  loc.  cit.  592,  197  S. 
W.  345;  Bank  v.  Clifton,  263  Mo.  loa  cit. 
209,  210, 172  S.  "W.  388 ;  Parambre  v.  Camp- 
beU.  245  Mo.  loc  dt  317,  149  S.  W.  6;  St. 
Louis  V.  Wright  0,  Co.,  210  Mo.  loc.  cit  602, 
109  S.  W.  6,  and  cases  cited ;  Dice  v.  Ham- 
ilton, 178  Mo.  loc  dt  90,  91,  77  S.  W.  299. 

The  petition  does  not  allege,  nor  does  the 
evidence  show,  that  defendant,  at  the  time 
tlie  debt  due  from  the  Piggott  Store  (Compa- 
ny to  plaintiff  was  contracted,  or  prior  there- 
to, agreed  to  be  responsible  for  said  indebt- 
edness or  any  part  thereof.  On  the  contra- 
ry, the  only  promise  of  defendant  to  pay  any 
part  of  said  indebtedness  was  made  after 
the  same  bad  been  contracted,  and  this  is 
the  theory  upon  whldi  the  cause  was  submit- 
ted to  the  Jury,  as  shown  by  the  instruction 
given  by  the  court,  heretofore  set  out.  As 
there  was  no  consideration  shown,  except 
the  mere  forbearance  to  sue  the  Piggott  Store 


CVimpany  on  Its  indebtedness  (notwithstand- 
ing its  insolvency),  the  theory  on  which  the 
case  was  submitted  to  the  Jury  was  clearly 
erroneous,  and  so  recognized  by  the  lower 
court  in  granting  a  new  trial.  Unless  de- 
fendant at  the  time  or  before  the  Piggott 
Store  Company  indebtedness  was  contracted 
had  obligated  himself  to  pay  the  same,  his 
subsequent  promise  to  see  said  Indebtedness 
paid  was  without  cmisl deration,  and  creat- 
ed no  liability  in  favor  of  plaintiff  by  reason 
thereof.  Pfeiffer  v.  Kingsland,  25  Mo.  66; 
Williams  V.  Wmums,  67  Mo.  loc.  cit  665, 
666;  McMaban  v.  Geiger,  73  Mo.  145,  39 
Am.  Rep.  480;  County  of  Montgomery  v. 
Auchley,  92  Mo.  loc.  dt  129,  130,  4  S.  W. 
425;  Tucker  v.  Gentry,  03  Mo.  App.  661,  67 
S.  W.  723,  and  cases  cited ;  Wollman  v.  Loe- 
wen,  et  al.,  96  Mb.  App.  loc.  dt  SOS,  70  S. 
W.  263;  Eitel  v.  Farr,  178  Mo.  App.  loc. 
dt  369,  370,  165  S.  W.  1191. 

[S]  4.  The  court  b^ow,  in  sustaining  de- 
fendant's motion  for  a  new  trial,  properly 
held  that  no  agreement  was  shown  to  the 
effect  that  idalndff  was  to  forbear  suing  the 
Piggott  Store  Company  as  a  <xnsi  deration 
for  defendant's  alleged  promise  to  pay  the 
debt  of  said  company.  It  does  not  appear 
from  the  evidence  that  any  forbearance  was 
aetked  by  either  defendant  or  the  store  com- 
pany. The  latter  was  shown  to  be  insolvent 
and  hence  no  reason  was  shown  for  asking  a 
forbearance.  The  only  evidence  relating  to 
a  forbearance  to  sue  lies  in  the  fact  that 
plaintiff  did  not  sue  after  receiving  Ebdilblt  A 
from  defendant  No  forbearance  to  sue  was 
asked  by  anybody,  nor  was  any  agreement  to 
forbenr  made  between  plaintiff  and  defend- 
ant. Resp<mdent  could  have  sued  the  store 
company  at  any  time  after  receiving  Exhibit 
A  without  violating  any  legal  or  moral  obli- 
gation which  It  owed  defendant  and  hence 
the  mere  fact  that  it  refrained  from  suing 
an  insolvent  company  without  any  agreement 
to  forbear  afforded  no  consideration  for  de- 
fendant's subsetiueut  promise  to  pay  the  debt 
of  another.  Glasscock  v.  Glasscock,  66  Mo. 
loc.  dt  630;  Cass  County  v.  Oldham,  75 
Mo.  loc  dt  62,  53 ;  Gate  City  Nat  Bank  v. 
Elliott,  181  S.  W.  loc  dt  28;  Powers  T. 
Woolfolk,  1.32  Mo.  App.  loc.  cit  360,  111  S. 
W.  1187,  and  cases  cited;  Mandle  v.  Hor- 
spool  et  al.,  198  Mo.  Kvp.  loc.  cit  655,  201 
S.  W.  639;  6  Ruling  Case  Law,  §  70,  p.  659, 
and  cases  dted :  Page  on  Contracts,  {  2868 ; 
3  Words  and  Phrases,  First  Series,  p.  2866. 

[4]  6.  It  is  contended  by  appellant  that 
there  was  suffldent  proof  as  to  the  considera- 
tion in  support  of  defendant's  promise  to  pay 
the  store  company's  debt  because  defendant 
had  at  one  time  been  the  president  of  this 
Insolvent  corporation.  There  is  no  evidence 
In  the  record  tending  to  show  that  defendant 
was  a  stockholder  in  the  Piggott  Store  Com- 
pany when  the  debt  In  controversy  was  con- 
tracted.   Nor  does  It  appear  from  the  evt- 
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dance  that  he  was  Indebted  to  the  store  com- 
pany on  account  ot  nnpald  stock  or  other- 
wise. No  such  Issue  was  tendered  In  peti- 
tion, but,  on  the  contrary,  the  latter  alleged 
In  plain,  nnambiguous  terms  that  defendant 
"gnaranteed  and  promised  to  pay  said  sum, 
and  plalntifl  forbare  to  prosecute  said  claim 
in  consideration  thweot."  This  contention, 
on  the  facts  before  us,  is  without  merit  and 
overruled. 

6.  It  Is  likewise  insisted  by  respondent 
that  the  trial  conrt  committed  errcM:  In  grant- 
ing defendant  a  new  trial,  because  section 
2T74,  R.  S.  1909,  authoiieed  the  presumption 
that  Exhibit  A,  sued  <Hi  in  this  cause,  im- 
ported a  consideration.  Having  reached  the 
conclusion  that  the  alleged  agreement  in  con- 
troversy is  within  tlie  statute  of  frauds,  as 
shown  in  paragraph  2  of  this  opinion,  we  do 
not  deem  It  necessary  to  determine  whether 
a  consideration  might  be  presumed,  under 
section  2774,  baaed  up<»  the  facts  in  ttUs 
case  as  outlined  in  paragraph  2,  supra,  for 
several  reasons: 

B'irst.  Because  the  case  was  not  tried 
below  on  any  such  theory. 

Second.  Because  appellant  is  seeking  In 
this  court  to  have  the  case  reversed,  remand- 
ed, and  its  Judgment  reinstated  on  the  factR 
and  issues  presented  to  the  trial  court, 
where  no  such  theory  was  presented  or  urg- 
ed. Under  the  authorities  heretofore  cited, 
plBlntlfF  must  be  held  here  to  the  theory 
adopted  by  it  in  the  court  below. 

[J] -Third.  Because,  even  If  the  promJiK? 
were  saffielent  to  make  a  prima  facie  show- 
ing, under  section  2774,  yet,  as  plaintiif  in 
its  petition  alleged,  that  forbearance  to  sue, 
was  the  consideration  for  said  promise,  it 
mnst  recover,  if  at  all,  upon  the  allegations 
of  its  petition.  Byers  v.  Essex  Inv.  Co.,  219 
8.  W.  loc.  dt  571;  Zasemowich  v.  Am.  Mfg. 
Oo..  218  R.  W.  loc.  dt  802 ;  Roscoe  y.  Met 
St  By.  Co..  202  Mo.  676.  101  S.  W.  32 ;  Mc- 
Orath  V.  St  U  Transit  Co.,  197  Mo.  loc  cit. 
105.  94  8.  W.  872,  and  cases  cited;  Mc- 
Manamee  t.  Railway  Ca,  136  Mo.  440,  37 
S.  W.  119.  Many  other  cases  in  this  state 
might  be  cited  to  the  same  effect.  While 
the  foregoing  were  negligence  cases,  yet  the 
principles  of  law  stated  therein  apply  with 
equal  force  to  the  case  at  oar.  We  are  of 
the  opinion  that  where  the  petition,  like  the 
case  before  us,  Bpeoiflcally  alleges  the  for- 
bearance to  sue  ns  the  consideration  for  the 
promise,  no  recovery  can  be  sustained  under 
section  2774,  R.  S.  1900,  on  the  theory  that 
a  consideration  might  be  presumed,  even  if 
the  matter  bad  been  presented  In  the  trial 
court. 

Fourth.  Because  a  presumption  can  only 
be  indulged  in  the  absence  of  evidence  on 
that  subject  In  this  case  the  petition  al- 
leges that  the  forbearance  to  sue  was  the 
consideration  for  said  promise.  This  was 
the  issue  presented  to  the  Jury  in  the  court 


below,  and  upon  which  a  verdict  was  return- 
ed for  plaintiff.  The  latter  is  insisting  here 
that  we  should  convict  the  trial  court  of  er- 
ror in  setting  aside  its  verdict  based  upon 
the  allegation  of  plalntHTs  petition,  without 
any  reference  to  section  2T74,  supra.  If  we 
should  reverse  the  case,  and  direct  the  trial 
court  to  reinstate  the  original  Judgment  bas- 
ed upon  the  verdict  of  the  Jury,  it  woold 
have  to  be  done  on  the  theory  that  the  for- 
bearance to  sue,  as  alleged  In  petition,  was 
a  sufficient  consideration  for  defendant's 
promise,  regardless  of  the  above  section.  In 
cases  of  this  character,  where  the  plaintiff 
has  alleged  the  specific  facts  relating  to  the 
eonslder.atlon  for  said  promise,  it  must  re- 
cover alone  upon  such  allegations,  and  would 
not  be  entitled  to  indulge  in  presumptions 
relating  to  that  issuer  even  If  the  trial  court's 
attention  had  been  called  thereto  and  the 
matter  urged  in  said  court  In  other  words, 
no  presumption  can  be  indulged  where  the 
petition  in  direct  language  alleges  that  the 
forbearance  to  sue  was  the  conslderatlMi  for 
the  promise  aforesaid,  and  where  the  case 
was  tried  below  upon  above  theory,  as  shown 
by  the  court's  instruction  heretofore  set  out 
Stack  V.  General  Baking  Co.,  223  S.  W.  loc. 
(it.  97.  and  cases  cited;  State  v.  Reynolds, 
214  S.  W.  loc.  cit  123;  State  ex  i^  ▼.  El- 
lison, 268  Mo.  240,  187  S.  Wi  23;  Bnrge  v. 
Railroad.  244  Mo.  loc.  cit  94,  148  8.  W.  925; 
Tetwiler  v.  Ballroad,  242  Mo.  178,  146  S. 
W.  780;  Higgins  v.  Railroad,  197  Mo.  318, 
95  S.  W.  863;  Mockowik  v.  Railroad,  196 
Mo.  loc.  dt  571,  572,  94  S.  W.  256,  and  cases 
died;  Morton  v.  Heldom,  135  Mo.  loc.  dt 
617,  37  S.  W.  504,  and  cases  cited ;  Weller  ▼. 
Railroad,  120  Mo.  loc.  dt  660,  661,  23  S.  W. 
1061,  25  S.  W.  532. 

[8,  7]  7.  It  is  further  contended  13iat  plain- 
tiff's original  Judgment  should  be  restored, 
because  defendant  did  not  go  upon  the  stand 
to  testify,  and  hence  that  a  consideration 
jihould  be  presumed,  eta  This  position  is  un- 
tenable for  two  reasons:  (a)  Because  Allen, 
with  whom  defendant  dealt  in  resiiect  ^1 
E-xhifcit  A,  was  dead  at  the  time  of  trial, 
and  respondent  was  not  thp-refore  a  compe- 
tent witness  as  to  the  n<erits  of  the  con- 
troversy; (b)  because  plaintiff  having  faile>I 
to  make  a  prima  facie  case,  no  presumptlnn 
can  be  legally  indu1p:ed  in  resspect  to  defend- 
ant's failure  to  testify  under  such  drcum- 
stances.  Kerstner  v.  Vorweg,  130  Mo.  loc. 
cit.  201,  32  S.  W.  298;  Diel  v.  Railway  Co.. 
37  Mo.  App.  454. 

In  Diel  V.  Railway  Co.,  37  Mo.  App.  loc. 
cit.  457,  Judge  Rombauer  very  dearly  and 
forcefully  stated  our  view  of  the  law  on  this 
subject,  as  follows: 

"It  is  an  elementary  role  that,  before  a  de- 
fendant can  be  called  upon  to  introduce  evi- 
dence to  discharge  himself,  the  plaintiff  most  by 
some   legal   evidence   show   a   liability    on   liii 

part," 
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We  bave  cavefony  considered  every  phase 
of  this  case,  and  without  hesitation  have 
reached  the  conclusion  that  plaintiff  Is  not 
entitled  to  recover  upon  the  record  before 
us. 

The  order  and  judgment  of  the  court  be- 
low, in  grantlog  defendant  a  new  trial,  Is 
accordingly  afflrmed. 

WHITE  and  MOZI*B!T,  00.,  concur. 

PER  0T7RIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.  PIERCE.     (No.  22564.) 

(Sapreme  Court  of  IiDssouri,  IMvisioii  No.^. 
March  10,  1921.    Rehearing  Denied    ^ 
March  19,  1921.) 

Appeal  from  St.  Louis  Circuit  Court;  John 
W.  Calhoun,  Judge. 

Frank  Pierce,  alias  F.  E.  Peers,  was  con- 
victed of  receiving  stolen  property,  and  he  ap- 
peals.    Affirmed. 

Frank  W.  McAllister,  Atty.  Gen.,  and' Henry 
B.  Hunt,  of  Jefferson  City,  for  the  State. 

HIGBEE,  P.  J.  The  defendant  was  convict- 
ed of  receiving  stolen  property,  contrary  to  the 
provisions  of  section  8331,  R.  S.  1919,  and  sen- 
tenced to  a  term  of  two  years  in  the  peniten- 
tiary, from  which  he  appealed. 

The  case  is  here  on  a  transcript  of  the  rec- 
ord; no  bill  of  exceptions  having  been  filed. 
The  indictment  sufficiently  charges  the  offense, 
following  one  approved  in  State  v.  Kosky,  191 
Mo.  1,  loc.  cit.  10,  90  S.  W.  464.  The  verdict 
is  in  the  same  form  as  that  approved  In  the 
Kosky  Case. 

Finding  no  error  in  the  record,  the  Judgment 
is   affirmed. 

All  concur. 


WARD  V.  BOWMAN  et  al.     (No.  I34»Z) 


(Kansas  City  Court  of  Appeals. 
March  7,  1921.) 


Missouri. 


I.  Bills  and  notes  $=>537( I)— Purpose  of  ■■- 
dorseroent  of  note  by  defendants  a  Jury  ques- 
tion. 
In  an  action  against  indorsers  of  a  promis- 
sory note,  whose  names  did  not  appear  on  the 
face  thereof,  but  followed. the  signature  o(  the 
payee,  who  had  indorsed  "Without  recourse  on 
me,"  evidence  Iteld  to  present  a  jury  question 
as  to  the  purpose  and  effect  of  indorsement, 
and  to  present  no  question  under  Rev.  St  1919, 
i  7056,  regarding  the  use  of  words  in  the  sin- 
gular number  having  appUcation  to  more  than 
one  when  construing  statutes. 
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2.  Bills  aii4  ivtM  «a»539— Conrf  s  oompntatloa 
of  amoust  of  priiralpaL  and  Isterest  violates 
statute^  aid  is  sot  oirwl  ky  remlttiig  inter* 
est. 
The  plaintiff's   remitting  of  interest  in  a 
Judgment  will  not  cure  the  court's  error  in  in- 
structing the  jury  to  find  for  plaintiff  in  a  spe- 
cific sum,  m  violation  of  Rev.  St  1919,  i  1423, 
which  precludes  the  court  from  determining  or 
calculating  the  amount  to  be  found;   the  usual 
practiee  being  to  direct  a  finding  for  the  amount 
of  thW  note  and  the  Interest,  without  stating 
the  amount 

Appeal  from  Circuit  Ckmrt,  Jackson  0>un- 
ty;  WillardP.  Hall,  Judge. 
"Not  to  be  officially  published." 
Suit  by  CSharles  A.  Ward  against  Lynn  E. 
Bowman  and  another.  Verdict  and  Judgment 
for  plaintiff,  and  defendants  aK>eal.  Re- 
versed and  remanded. 

Ed  E.  Aleshlre,  of  Kansas  Oty,  for  appel- 
lants. 

John  G.  Paxton,  of  Independence,  for  re- 
spondeat 

BLAND,  J.  This  is  a  suit  against  the  in- 
dorsers of  a  promissory  note.  The  note  is 
In  the  sum  of  $1,000,  dated  Kansas  City,  Mo., 
June  15,  1914,  due  three  years  after  date, 
payable  to  U.  G.  Osbom,  and  signed  by  Ida 
M.  Goode  and  Thomas  A.  Goode  as  makers. 
There  was  a  verdict  and  Judgment  in  favor 
of  plaintiff  in  the  sum  of  $1,179.82,  The 
note  bears  the  following  indorsement: 

"Without  recourse  on  me.  U.  G.  Osbom. 
Lynn  E.  Bowman.    Edith  L.  Bowman." 

There  is  a  line  drawn  between  the  name  of 
Osbom  and  those  of  defendants.  Plaintiff 
Introduced  the  note  and  rested.  Thereupon 
defendants  Introduced  testimony  tending  to 
show  that  they  had  owed  plaintiff  $1,000  as 
a  balance  on  the  sale  of  certain  live  stock 
and  farm  Implements ;  that  defendants  made 
an  agreement  with  plaintiff  that  for  the 
money  owed  to  him  by  them  he  would  take 
a  note  secured  by  a  second  mortgage  and 
that  defendants  would  guarantee  the  pay- 
ment of  said  amount;  that  before  the  ar- 
rangement had  been  completed  plaintiff  sug- 
gested that  they  make  some  other  arrange- 
ment; that  defendants  then  agreed  with  him 
that  they  would  give  him  a  $1,000  mortgage 
secured  by  real  estate  In  Lawrence, .  Kan. ; 
that  they  knew  nothing  about  the  value  of 
the  land,  but  were  willing  for  plaintiff  to  in- 
vestigate it,  and  if  the  Investlgatlop  proved 
favorable  they  would  turn  the  note  over  to 
him  and  Indorse  It  without  recourse.  The 
note  is  the  one  sued  on,  and,  while  It  is  pay- 
able to  U.  G.  Osbom,  It  In  fact  belonged  to 
the  Bowmans.  Defendants'  evidence  further 
showed  that  plaintiff  agreed  to  accept  this 
note,  provided  Osbom  would  indorse  It  and 
that  the  defendants  would  Indorse  it  with- 
out recourse. 


£=9For  other  casei  see  same  topic  asd  KBY-NUMBBR  In  all  Key-Numbered  Dlgeats  and  IndezM 
•228S.W.-63 


Digitized  by 


Google 


834 


228  SOTJTHWESTEaiN  BEPOHTEB 


(Mo. 


.  Defendant  Edith  h.  Bowman  did  not  tes- 
tify, but  defendant  Lynn  E.  Bowman  testified 
that  his  wife  signed  the  note  iirst,  he  takioK 
It  out  to  his  house  for  her  signature;  that 
he  and  Osborn  afterwards  on  the  same  day 
signed  the  note  together,  Osborn  writing 
above  his  name  the  words  "Without  recourse 
on  me."  Bowman  testified  that  they  signed 
from  the  bottom  upward  rather  than  from 
the  top  downward,  his  wife  signing  ^  the 
bottom ;  that  when  his  wife  signed  the  words 
"Without  recourse  on  me"  were  not  on  the 
note. 

■  Plalntlfr  testified  in  rebuttal  that  the  note 
sued  on  was  offered  to  him,  and  that  he  said 
he  would  take  the  note  If  both  defendants 
would  hidorse  It  "and  stand  behind  It" ;  that 
he  did  not  see  the  property  in  Lawrence, 
Kan.,  upon  which  the  note  was  secured,  and 
knew  nothing  of  its  value;  that  Osborn 
signed  the  note,  writing  the  words  "Without 
recourse  on  me"  above  his  signature,  in  the 
presence  of  plaintiff  and  defendant  Lynn  E. 
Bowmah.  The  letter's  wife  and  codefendant 
was  then  sick  and  unable  to  sign.  Plaintiff 
carried  the  note  for  several  weeks,  until  the 
wife  was  well ;  then  plaintiff  and  defendants 
went  to  Homer  Mann's  office,  and  defendants 
both  signed  the  note  in  the  presence  of  plain- 
tiff and  delivered  It  to  him. 

[1]  Defendants  insist  that  their  demurrer 
to  the  evidence  should  have  been  sustained, 
for  the  reason  that  the  note  was  indorsed 
by  defendants  without  recourse.  We  think 
there  is  no  merit  in  this  contention.  The  in- 
dorsement upon  the  note  bore  the  signature 
of  Osborn  and  defendants,  and  reads  "With- 
out recourse  on  me,"  not  "Without  recourse 
on  us."  Defendants'  names  did  not  appear 
on  the  face  of  the  note;  their  names  were  not 
necessary  to  transfer  title  to  the  note.  De- 
fendants did  not  perform  a  useless  act  in 
signing  their  names  to  the  note.  If  their  tes- 
timony Is  to  be  believed,  their  names  on  the 
note  mean  nothing.  There  was  ample  evi- 
dence to  go  to  the  Jury  oo  this  question. 
As  to  the  line  appearing  between  the  names 
of  Osborn  and  defendants,  Osborn  and  de- 
fendant Lynn  E.  Bowman  testified  that  the 
line  was  not  present  when  the  note  was  final- 
ly delivered  to  plaintiff.  Plaintiff  testified 
that  he  did  not  remember  whether  the  line 
was  there  at  that  time  or  not,  but  that  he 
did  not  put  it  there.  We  fail  to  see  what 
bearing  the  matter  has  upon  the  question  of 
the  propriety  of  the  action  of  the  court  in 
refusing  to  sustain  defendants'  demurrer  to 
the  evidence.  Section  7055,  R.  S.  1919,  lay- 
ing down  a  rule  of  construction  of  the  stat- 
utes, has  no  application  to  any  issue  la  this 
case. 

[2]  It  is  Insisted  that  the  court  erred  in 
giving  plaintiff's  Instruction  No.  1,  which 
told  the  Jury  that,  if  they  found  for  plaintiff, 
"they  wlU  find  for  the  amount  of  said  note, 
with  interest  at  8  per  cent  from  Decem- 


ber 15,  1916,  oompoundedi  annually,  whirii 
amounts  to  $1,179.82."  As  before  stated,  the 
Jury  brought  in  a  verdict  for  this  amount 
Since  the  decision  by  the  Supreme-  Court  in 
the  case  of  Boutross  v.  Miller,  223  S.  W.  889, 
plaintiff  admits  that  this  instruction  was  er- 
roneous ;  that  it  was  improper  for  the  court 
to  compute  the  interest,  that  act  being  within 
the  exclusive  province  of  the  Jury.  However, 
plaintiff  has  offered  to  remit  the  amount  of 
interest,  to  wit,  the  sum  of  $179.82.  We  do 
not  think  that  the  remitting  of  the  interest 
would  cure  the  court's  error  in  instructing 
the  Jury  to  find  for  plaintiff  in  a  specific  sun 
of  money.  The  statute  (section  1423,  R.  S. 
1919)  provides: 

"When  a  verdict  shall  be  found  for  the  plain- 
tiff In  an  action  tor  the  recovery  of  money  onlj, 
the  jury  shall  also  assess  the  amount  of  tlie 
recovery:  so,  also,  if  they  find  for  the  defend- 
ant in  case  of  offsets  or  otiier  demand  for 
m^ey." 

This  is  a  suit  for  the  recovery  of  money, 
and  the  court  had  no  more  right  to  determine 
the  amount  of  the  principal  of  the  note,  and 
tell  the  Jury  to  bring  in  a  verdict  for  that 
amount,  than  he  had  to  calculate  the  Inter- 
est Corbltt  v.  Mooney,  84  Mo.  App.  645; 
Gates  V.  Nickell,  42  Mo.  169;  Burghart  v. 
Brown, '60  Mo.  24;  Kroge  v.  Modem  Broth- 
errood  of  America,  126  Mo.  App.'  693,  105  S. 
W.  685;  Lederer  v.  Morrow,  132  Mo.  App. 
438,  443,  111  S.  W.  902.  The  usual  practice 
in  giving  an  instruction  of  this  kind  is  to 
direct  a  finding  for  the  amount  of  the  note 
and  Interest,  without  stating  In  advance  what 
that  amount  is.  Corbitt  ▼.  Mooney,  supra, 
84  Mo.  App.  648. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 


BEALL  V.  KANSAS  CITY  RYS.  CO. 

(No.  13643.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  26,  1920.    Rehearing  Denied 
Oct  7,   192a) 

1.  AppMi  and  error  €=>I003— Flndlog  of  Jary 
conclusive  unless  contrary  to  the  oonoedetf 
facts. 

In  an  action  for  injuries  suffered  by  plain- 
tiff, a  guest  in  an  automobile,  which  was  stru(± 
by  a  street  car,  where  the  jury  found  that  she 
was  not  guilty  of  contributory  negligence  in 
falling  to  warn  the  driver,  such  finding  is  con- 
clusive unless  the  conceded  facts  should  demon- 
strates plaintiff's  contributory  negligence. 

2.  Street  railroads  «»99(l4)-^atoinobil« 
guest  must  warn  driver. 

A  guest  in  an  automobile  having  no  dement 
of  agency  or  control  over  the  driver,  if  he  can 
see,  or  is  aware  of  the  danger  from  an  ap- 
proaching street  car,  must  warn  the  driver  or 
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do  something  to  arert  it  or  he  will  be  guilty 
of  contributory  negligence. 

3.  Street  railroads  «=»99(i4)-^uto««oblie 
guest  held  not  guilty  of  oontributory  negll- 
genoe  la  falling  to  warn  driver. 

A  guest  between  two  others  on  the  rear 
seat  of  an  automobile,  the  side  curtains  of 
whidi  were  up,  was  not  guilty  of  contributory 
negligence  in  failing  to  warn  the  driver  of  the 
approach  of  a  street  car  at  an  intersecting 
comer,  where  the.  guest  did  not  see  the  street 
car  till  long  after  it  was  seen  by  the  driver  and 
at  a  time  when  the  collision  was  imminent 

4.  Appeal  and  error  «s3l  170(6)— Argunent  of 
plalntHTs  eouHel  no  ground  for  reversal. 

In  view  of  Rev.  St.  1909,  §f  1850  and  2082, 
providing  that  a  judgment  should  not  be  re- 
versed for  any  defect  not  affecting  the  sub- 
stantial rights  of  adverse  party,  etc.,  argument 
by  plaintiff's  counsel  that  the  duty  of  the  jury 
went  only  to  the  vendition  of  the  verdict,  and 
that  It  was  not  proper  to  reduce  the  verdict  on 
the  theory  that  defendant  would  not  appeal,  is 
not  ground  for  reversal,  where  defendant,  out- 
side the  hearing  of  the  jury,  objected  to  the 
Jirgument  as  prejudicial  and  improper  but  made 
no  request  to  the  court  to  reprimand  plaintiff's 
counsel. 

5.  Appeal  and  error  «=3882(  1 4)— Defendant 
cannot  complain  of  Instructions  submitting  !•• 
sue  submitted  by  it. 

In  an  action  for  injuries  suffered  when  the 
motorcar  in  which  plaintiff  was  riding  was 
struclc  by  a  street  car,  defendant  cannot  com- 
plain of  plaintiff's  instructions  submitting  the 
issue  whether  plaintiff  was  in  the  exercise  of 
ordinary  care  at  the  time  of  the  accident,  where 
.defendant's  own  instruction  submitted  that  is- 
sue as  a  question  of  fact. 

-6.  Trial  «3>256(  1 2)— Defendant  bound  to  ask 

for  more  specific  Instruction  If  desiring  dell- 

nition  of  term. 

Where  one  of  plainUfTs  instructions  gave  a 

correct  definition  of  what  is  meant  by  "careless 

speed,"  defendant  cannot  object  that  another 

instruction  failed  to  contain  a  definition  of  the 

phrase  "high  and  dangerous  rate  of  speed,*'  for 

4efendant,  if  desiring  a  more  specific  definition, 

was  at    liberty  to  asic  it. 

7.  Appeal  and  error  «=»882(I2)— Wbere  de- 
fendant's own  Instrnotlons  did  not  define 
terms,  defendant  cannot  complain  that  they 
were  undefined  In  plaintiff's  Instructions. 

Where  defendant  in  its  instruction  used  the 
terms  "reasonable  rate  of  speed,"  "negligent 
«nd  careless  rate,"  and  "dangerous  rate,"  and 
they  were  not  defined,  defendant  cannot  com- 
plain that  plaintiff's  instruction  using  the 
phrase  "high  and  dangerous  rate  of  speed"  did 
not  define  it. 

8.  Trial  «=9l9l(l  I)— Instruotion  on  measure  of 
damages  held  not  to  assume  any  fact. 

An  instmction  on  the  measure  of  damages, 
predicated  on  the  contingency  that  the  jury 
should  find  the  issues  in  favor  of  plaintiff,  is 
not  objectionable  as  assuming  any  fact. 


9.  Trial  (S=>83( I)— Hypothetical  queetlon  not 
objectionable  where  particular  defect  not 
pointed  out. 

Where  a  physician  testified  to  an  examina- 
tion of  plaintiff  and  the  results,  an  hypotheti- 
cal question,  whether  in  his  opinion  the  con- 
ditions of  injury  could  reasonably  have  result- 
ed from  a  collision  described  in  the  question, 
was  not  erroneous,  where  defendant,  having 
objected,  made  no  response  when  called  on  to 
state  what  elements  were  included  or  what 
were  omitted  that  should  not  have  been. 

10.  Damagee  «=>I32(7)— Award  of  $7,500  for 
Injuries  to  hip  Joint  and  pelvio  basin  not  ex- 
cessive. 

Where,  as  a  result  of  an  automobile  colli- 
sion, a  woman  suffered  a  fracture  of  the  hip 
joint  resulting  in  a  deformity  and  inability  to 
walk  in  a  normal  way,  coupled  with  internal  in- 
jury to  the  womb  and  the  pelvic  basin,  an 
award  of  |7,500  held  not  excessive  in  view  of 
the  fact  tiiat  great  pain  was  suffered. 

1 1.  Damages  €=>I28— Mere  size  of  verdict  does 
not  establish  passion  or  prejudice. 

The  mere  size  of  a  verdict  does  not  es- 
tablish passion  or  prejudice. 

12.  Trial  <8=»32l*/2— Fact  that  verdict  wao  re- 
turned by  10  Jurors  does  not  establish  pas- 
sion and  prejudice. 

The  fact  that  verdict  in  personal  injury  ac- 
tion was  returned  by  only  10  jurors  does  not 
establish  passion  or  prejudice. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   WUliam  O.  Thomas,  Judge. 
"Not  to  be  offlclnlly  published." 

Action  by  Jennie  Beall  against  the  Kansas 
City  Railways  Company.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.    Affirmed. 

It.  J.  Higglns,  of  Kansas  City,  Kan.,  and 
Mont  T.  Prewitt,  of  Kansas  City,  Mo.,  for 
appellant 

Hogsett  &  Boyle,  of  Kansas  City,  Mo.,  for 
respondent 

TRIMBLE,  J.  Plaintiff,  riding  as  a  guest 
In  an  automobile,  was  Injured  by  the  colli- 
sion of  a  street  car  therewith  at  the  Inter- 
section of  Thirty-Eighth  and  Main  streets  iu 
Kansas  City,  about  3  o'clocic  in  the  afternoon 
of  AprU  8,  1917.  She  brought  this  suit  for 
damages.  Her  petition  charged  that  section 
10  of  the  "Franchise  Ordinance"  of  Kansas 
City,  under  which  defendant  was  operating 
its  street  car  system,  required  its  cars  to 
"be  run  at  all  times  and  places  at  a  rea- 
sonable rate  of  speed,  under  the  particular 
circumstances";  and  that  the  operatives 
of  the  car  negligently  operated  said  car  at  a 
high,  dangerous,  and  negligent  rate  of  speed, 
failed  to  sound  any  bell  or  give  any  warning 
of  the  approach  of  said  car  toward  said 
Intersection,  negligently  failed  to  keep  a  rea- 
sonably vigilant  and  careful  lookout,  and 
negligently   failed   to   s(top   ot  slacken   the 


^aiVoT  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered 'Disests  and  Tndexes 


Digitized  by 


Google 


S36 


228  SOUTHWESTERN  REPORTER 


(Mo. 


speed  of  the  car  or  give  a  warning  and 
thereby  avoid  a  collision,  after  they  saw,  or 
by  the  exercise  of  ordinary  care  could  have 
seen,  the  automobile  in  which  plaintiff  was 
riding  approaching  and  in  a  position  of  peril 
In  front  of  said  car  and  obliTlous  thereof,  in 
time  to  have  done  so  in  the  exercise  of  or- 
dinary care.  The  answer  was  a  general  de- 
nial, coupled  with  a  plea  of  contributory 
negligence  stated  in  several  ways,  namely, 
that  plaintiff  did  not  stop,  look,  or  listen 
for  the  car ;  that  she  relied  up(Hi  the  driver 
and  knew  or  could  have  known  that  he  did 
not  stop,  look,  or  listen  for  the  car  but  ap- 
proached the  track  at  such  recldess  speed 
that  he  could  not  check  said  automobile; 
that  he  was  the  plaintiff's  agent  and  did 
not  look  or  listen  as  he  drove  on  the  tracks, 
but  drove  thereon  at  a  recldess  and  careless 
rate  of  Q>eed  which  contributed  to  cause 
the  Injury.  There  was  a  trial  resulting  In 
a  verdict  for  plaintiff  in  the  sum  of  $12,500, 
which,  under  an  enforced  remittitur,  was 
reduced  to  $7,500,  whereupon  the  defendant's 
motion  for  new  trial  was  overruled  and  the 
defendant  appealed. 

Plaintiff  was  on  the  rear  seat  of  a  large 
Cadillac,  sitting  between  her  host  and  hostr 
ess  who  owned  the  car.  The  side  curtains 
were  on,  and  in  troat  of  her  on  the  "Jump" 
seat  was  the  young  lady  daughter  of  the 
household,  whose  guest  plaintiff  was,  while 
at  the  wheel  in  the  front  seat  was  the  17 
year  old  son  of  the  host  acting  as  chauffeur, 
and  to  his  right  sat  plaintiff's  husband. 

There  was  snow  on  the  ground,  but  it  was 
a  bright,  pleasant  day,  and  this  party  of 
Biz  persons  had  been  on  a  pleasure  drive 
about  over  the  city,  and  finally  was  proceed- 
ing westward  on  Thirty-Eighth  street  and 
approaching  Main  street  at  a  speed  of  from 
8  to  10  miles  per  hour.  The  driver  of  the 
automobile  was-  familiar  with  the  streets 
and  Itnew  there  were  street  car  tracks  on 
Main  street,  and  as  soon  as  be  was  where 
he  could  look  south  on  Main  street  he  did 
so  to  watch  for  the  approach  of  a  car.  He 
was  then  about  30  or  40  feet  from  the  track 
and  saw  the  street  car  about  300  to  850  feet 
south  of  Thirty-Eighth  street.  There  was  a 
cAlght  angle  of  vision,  but  practically  the 
car  was  coming  towards  him  at  what  he 
Judged  to  be  the  usual  rate  of  speed,  to  wit, 
16  miles  per  hour,  which,  had  that  been  the 
case,  would  have  given  the  automobile  abxm- 
dant  time  to  cross  the  tracks.  He  therefore 
kept  on  his  way.  After  the  front  wheels  had 
entered  upon  the  track,  he  observed  an  un- 
usual rumble  of  the  street  car  which  indicat- 
ed to  him  high  speed,  and,  again  looking  at 
the  car,  saw  it  was  only  75  to  100  feet  away 
and  coming  at  him  with  terrific  speed.  He 
Instantly  threw  on  all  the  power  he  had  and 
almost  escaped,  but.  Just  as  the  automobile 
was  leaving  the  furthermost  track,  the  street 
car  crashed  into  Its  left  rear  wheel.  So 
Tlolent   was   the   coUlslou    that   the  heavy 


vehicle  with  the  six  persons  In  It  was  lifted 
off  the  ground,  turned  around  twice,  and 
thrown  60  or  60  feet  to  the  n<»thwe8t. 
Plaintiff  and  her  host  were  thrown  out 
through  the  rear  curtain  of  the  antomobile 
upon  the  terrace  in  front  of  the  residence 
at  the  northwest  comer  of  said  street  Inter- 
section. The  street  car,  after  the  colllsicm, 
went  about  one-third  to  one-half  a  block 
north  of  Thirty-Eighth  street  before  it  oould 
be  stopped.  The  evidence  Is  that  said  blocfc 
was  601  feet  long.  The  evidence  is  furthor- 
more  from  various  witnesses,  of  character 
and  disinterested,  that  the  street  ear  was  go- 
ing 30  miles  per  hour;  that  the  motorman 
made  no  effort  to  stop  or  slacken  the  ^>eed 
of  the  car  before  It  ran  Into  the  automobile, 
and  gave  no  warning.  One  witness  says  the 
motorman  "seemingly  was  blind  to  the  au- 
tomobile," though  It  was  in  ^aln  view.  In- 
deed, no  contention  la  made  In  the  briefs 
that  the  motorman  was  not  negligent,  bat 
that  plaintiff  cannot  recover  because  she  was 
guilty  of  contributory  negligence. 

[1]  And  in  view  of  the  fact  that  the  oonrt, 
at  defendant's  request,  submitted  the  ques- 
tion whether  plaintiff  "situated  as  she  was 
in  the  aaUnnobUe"  could  in  the  exerxdse  of 
ordinary  care  have  seen  the  approaching  car 
in  time  to  liave  warned  the  driver  of  its 
approach  and  in  time  to  have  preveited  the 
collision,  and  In  view  of  the  Jury's  finding 
thereon,  the  issue  of  plaintUTs  contributory 
negligence  must  be  regarded  as  settled  ad- 
versely to  defendant,  unless  the  conceded 
facts  are  such  as  to  "conclusively''  show 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

[2,  3]  This  contention,  that  j^lntlff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  is  based  upon  that  line  of  decisions 
whldi  hold  that  even  though  an  injured  per- 
son is  a  guest  having  no  element  of  agency 
in  or  control  over  the  driver,  so  that  his  neg- 
ligence cannot  be  Inrputed  to  the  guest,  yet 
If  the  latter  Is  where  he  can  see  the  danger, 
or  is  aware  of  it,  and  therefore  has  opportu- 
nity to  do  something  to  avert  It,  either  by 
warning  the  driver  or  otherwise,  then  he 
must  act,  and  if  he  takes  no  precautions 
whatever,  he  will  be  guilty  of  contributory 
negligence.  Leapard  v.  Kansas  City  Rail- 
ways Co.,  214  8.  W.  268;  Burton  v.  Pryor, 
198  S.  W.  1117,  1120.  But,  under  the  evi- 
dence herein,  plalntifTs  case  does  not  come 
within  the  operation  of  this  rule,  at  least  not 
so  as  to  make  the  question  of  her  contribu- 
tory negligence  anything  more  than  a  ques- 
tion for  the  Jury.  There  could  be  no  element 
of  an  agency  relation  l>etween  the  chauffeur 
and  the  plaintiff.  The  former  was  the  eon 
of  the  host  and  hostess  who  owned  the 
automobile  and  with  whom  she  was  ridhig. 
He  was  a  driver  of  sKveral  years'  exjjerlenee, 
and  there  is  no  contention  that  he  was  In- 
competent Plaintiff  was  an  invited  guest 
and  had  nothing  whatever  to  do  with  the 
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operation  of  the  automobile.  Furthermore 
she  bad  never  driven  on  Thirty-Eighth  street 
before,  was  not  acquainted  with  that 
part  of  the  dty,  and  did  not  know  where 
she  was  or  that  she  was  approaching  a  street 
car  track.  She  was  riding  on  the  rear  seat 
of  the  automobile  having  the  side  ciurtains 
up,  with  her  host  and  hostess  on  each  side 
of  her  and  their  daughter,  and  the  other  two 
occupants  of  the  front  seat.  In  front  Of  her. 
What  opportunity  liad  she  to  see  or  appre- 
hend danger?  And  if  she  had,  what  could 
she  have  seen  any  better  or  more  dearly 
than  the  driver  himself  saw?  Her  failure 
to  warn  the  driver  could  have  no  effect, 
since  he  saw  the  car  and  knew  of  its  pres- 
ence bat  was  not  aware  of  its  ezoeadre 
speed.  Plaintiff  did  not  see  any  car  until 
her  hostess  who  was  seated  <»  the  left  side 
of  the  rear  seat,  and  therefore  where  she 
could  better  see  to  the  south  than  plaintiff, 
tlirew  up  her  hands  and  said,  "Oh,  son!" 
and  the  automobile  leaped  forward  under 
tte  additional  power  given  it  by  the  driver 
in  an  attempt  to  get  out  of  the  way.  "When 
plaintiff  saw  the  car,  it  was  only  a  few  feet 
away  and,  of  course,  too  late  for  her  to  do 
anything.  Under  these  circumstances,  the 
rule  Invoked  by  defendant  cannot  be  applied 
to  plaintiff,  at  least,  so  as  to  convict  her  of 
contributory  negligence  as  a  matter  of  law. 
Stotler  V.  Chicago,  etc.,  E.  Co.,  200  Mo.  107, 
148-148,  98  S.  W.  BOB ;  Petersen  v.  St  Louis 
Transit  Co.,  199  Mo.  331,  340,  97  S.  W.  860 ; 
Sluder  V.  St  Lonls  Transit  Co.,  189  Mo.  107, 
142.  88  S.  W.  648,  B  I*  R.  A.  (N.  S.)  186; 
Ebert  v.  Metropolitan  St  Ry.  Co.,  174  Mo. 
App.  45,  49,  160  8.  W.  34. 

[4]  In  his  closing  argument  to  the  jury, 
plalntUf's  counsel  said  to  the  Jury: 

"lour  duty  in  this  case  only  goes  to  the  ren- 
dition of  the  verdict.  It  is  not  for  you  to  con- 
sider whsl  may  happen  to  that  verdict  In  the 
way  of  an  at>peal  or  what  not  It  Is  not  proper 
to  cut  one  dollar  off  the  verdict  that  is  justly 
due  her  on  the  idea  that  the  company  will  not 
appeal.  That  is  not  for  you  to  consider,  gen- 
tlemen. The  rule  is  that  if  she  is  entitled  to 
recover,  she  should  have  just  compensation." 

Defendant  outside  of  the  hearing  of  the 
Jury,  objected  to  this  as  "prejudicial  and  Im- 
proper" and  asked  to  have  the  jury  discharg- 
ed for  improper  argument  No  request  was 
made  to  the  court  to  reprimand  counsel  be- 
fore the  Jury.  Ostertag  v.  Union  Pacific  R. 
Co.,  261  Mo.  457,  479,  169  S.  W.  1.  We  do 
not  think  the  case  should  be  reversed  for 
this,  though  we  do  not  wish  to  appear  as 
giving  It  the  stamp  of  our  approval.  The 
record  does  not  disclose  what  called  it  forth, 
but  as  said  in  Whelan  v.  United  Zinc  & 
Chem.  Co.,  188  Mo.  App.  592,  606,  176  S. 
W.  704,  709: 

"Instead  of  asking  the  jury  to  act  upon  im- 
proper notions,  it  tended  rather  to  the  opposite, 
ainee  it  appealed  to  them  to  consider  the  duty 


that  was  before  them  and  nothing  else,  rathet 
than  something  about  which  they  knew  noth* 
ing  and  over  which  they  had  no  control." 

A  judgment  should  not  be  reversed  for 
matters  not  "materially  affecting  the  merits." 
Section  2082.  Nor  for  any  defect  which  does 
"not  affect  the  substantial  rights  of  the  ad- 
verse party."    Section  1860,  R.  S.  1009. 

[S-7]  Plaintiff's  Instruction  No.  1  is  com- 
plained of  for  several  reasons:  One  is  that 
It  submits  the  questim  whether  plaintiff  was 
herself  in  the  exercise  of  ordinary*  cuts, 
when  It  is  claimed  there  was  no  evidence  to 
show  that  she  was.  We  do  not  agree  to  thia 
Besides,  defendant  by  its  Instructions  sub- 
mitted that  issue  as  a  question  of  fact  to 
the  jury  and  hence  ought  not  to  complain 
because  plaintiff  did.  Bettokl  v.  Northwest- 
ern Ok)al,  etc.,  Ca,  180  S.  W.  1021 ;  Anderson 
V.  American  Sash,  eta,  Co.,  182  S.  W.  819; 
Livingston  v.  City  of  St  Joseph,  174  Mo, 
App^  636,  638,  161  S.  W.  804.  Another  objec- 
tion is  that  the  meaning  of  the  i^irase  "high 
and  dangerous  rate  of  speed"  was  not  de- 
fined In  the  instruction.  But  Instruction  No. 
3  gave  a  proper  definition  of  what  was 
meant  by  a  "careless  rate  of  speed."  Tay- 
lor V.  Metropolitan  St  Ry.  Co.,  256  Mb.  191, 
211,  16B  S.  W.  327;  Mather  ▼.  Metropolitan 
St  Ry.  Co.,  166  Mo.  App.  142,  140,  148  8. 
W.  883.  If  a  more  specific  definition  was  de- 
sired, defoidant  was  at  liberty  to  ask  It 
Priesmeyer  v.  St  Louis  Transit  Ca,  102  Ma 
App.  M8,  623,  77  8.  W.  813;  Fearey  v. 
O'Neill,  149  Ma  467,  60  8.  W.  918,  73 
Am.  St  Rep.  440.  In  addition  to  this,  de- 
fendant used  substantially  the  same  terms, 
such  as  "a  reas(»iable  rate  of  speed"  and 
"negligent  and  careless  rate  of  speed"  and 
"dangerous"  rate  of  speed,  and  if  further 
definition  was  necessary,  defendant  cannot 
complain,  since  It  did  not  define  them  more 
than  as  stated  above.  Anderson  v.  American 
Sash,  etc.,  Co,  supra;  Livingston  v.  City  of 
St  Joseph,  supra;  Bettokl  v.  Northwestern, 
etc.  Mining  Co.  supra. 

[8]  The  instruction  on  the  measure  of 
damages  does  not  assume  anything.  It  is 
only  on  the  measure  of  damages  and  Is  tU 
predicated  on  the  contingency  "If  you  find 
the  Issues  in  favor  of  the  plaintiff,  then," 
etc.  Powell  v.  Union  Pacific  R.  Co.,  255  Mo. 
420,  453,  164  S.  W.  628,  638. 

[I]  We  see  no  error  in  the  hypothetical 
question  propounded  to  the  physician  who 
examined  the  plaintiff  and  testified  to  what 
he  found.  He  was  then  asked  an  hypotheti- 
cal QuestiOB  Covering  all  phases  of  the  case 
and  assuming  those  facts  to  be  true,  whether 
In  his  opinion  as  a  physician  and  surgeon 
the  conditions  of  injury  described  in  the 
questlcm  "could  reasonably  have  resrulted 
from  the  collision"  described  in  the  question. 
Defendant  when  called  upon,  after  its  ob- 
jection, to  state  what  elements  were  Included 
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or  what  were  omitted  that  should  not  bare 
been,  made  no  response^  whereupon  its  ob- 
lection  was  overruled.  Taylor  v.  Metropol- 
itan St.  Ry.  Co.,  256  Mo.  191,  208,  209,  165 
S.  W.  827 ;  Patterson  v.  Springfield  Traction 
Co.,  178  Mo.  Aw).  250,  163  S.  W.  955;  Baehr 
r.  Union  Casualty,  etc.,  Co.,  1^  Mo.  App.  541, 
113  S.  W.  689. 

[10-12]  It  Is  urged  that  the  verdict  Is  ex- 
cessive and  that  the  amount  thereof  shows 
the  Jury  were  actuated  by  paasioii  and  prej- 
udice. Mere  size  of  the  verdict  does  not  es- 
tablish passion  and  prejudice.  Cook  v.  Globe 
PrlnUng  Co.,  227  Mo.  471,  647,  127  S.  W. 
332;  Brohammer  v.  Lager,  194  a  W.  1072, 
107a  Nor  Is  this  Indicated  by  the  fact  tliat 
the  verdict  was  returned  by  10  Jurors  in- 
stead of  the  entire  panel.  Dawson  v.  Chica- 
go^ etc.,  R.  Co.,  197  Mo.  App.  169,  193  S.  W. 
48.  The  verdict,  after  the  remittitur,  cannot 
be  said  to  be  excessive.  Plaintiff's  injuries 
were  very  serious.  For  about  15  days  she 
was  In  a  dazed  ccmdltlon.  Her  sufferings 
were  so  intense  as  to  require  her  to  be  un- 
der the  Influence  of  opiates.  After  that  she 
was  removed  from  the  hospital  on  a  stretch- 
er and  was  in  bed  for  three  m(wths  with  a 
trained  nurse  for  four  weefts.  After  she  got 
up  she  could  only  sit  In  a  chair,  not  able  to 
walk,  and  when  she  became  able  to  do  so 
oould  only  drag  her  feet  and  go  backwards. 
She  used  crutches  for  about  8  months  and 
will  always  be  compelled  to  use  a  cane,  since 
she  cannot  lift  the  left  leg  and  foot  In  a 
normal  way.  She  was  Injured  severely  In 
the  region  of  the  womb  and  pelvic  basin. 
There  is  no  cure  for  the  condition  of  her 
hip  and  womb,  though  the  entire  removal 
of  the  latter  "might  help  It"  As  a  result 
of  her  injuries,  she  is  in  a  state  of  nerve 
exhaustion,  though  prior  to  that  she  was  a 
strong  healthy  woman.  The  socket  of  the 
hip  Joint  is  fractured  and  a  deformity  has 
resulted  from  the  efforts  of  nature  to  supply 
bone  material  to  repair  the  damage,  so  that 
the  head  of  the  femur  Is  abnonual  in  shape. 
In  view  of  all  this,  It  is  not  seen  how  it  can 
t>e  successfully  contended  that  $7,500  is  an 
excessive  award.  Loftus  v.  Metropolitan  St 
By.  Co..  220  Mo.  471,  119  S.  W.  W2 ;  Barr  v. 
Kansas  City,  121  Mb.  22,  25  S.  W.  662 ;  Bol- 
t<m  V.  Missouri  Padflc  R.  Co.,  172  Mo.  93, 
72  S.  W.  630;  Small  v.  Kansas  City,  185 
Mo.  291,  84  S.  W.  901;  Salmons  v.  St.  Jo- 
seph, etc,  R.  Co.,  271  Mo.  395,  197  S.  W.  36, 
38;  Setzler  v.  Metropolitan  Street  Ry.  Co., 
227  Mo.  464,  470, 127  S.  W.  1. 

A  number  of  other  minor  points  are  made 
all  of  which  we  have  examined  and  find  no 
merit  In  them. 

The  Judgment  Is  therefore  affirmed. 

BliAND,  J.,  concurs. 
ELLISON,  P.  J.,  not  sitting. 


NORTON  et  ux.  V.  W.  E.  STEWART  LAND 
CO.  et  al.    (No.   13850.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Mardt  7,  1921.) 

1.  Vender  anif  purchaser  «s>339— Parehasen 
may  recover  prioe  paid  without  tendering 
performance^  where  vendors  eannot  perfoni. 

Where  vendors  had  placed  themselves 
where  they  could  not  give  a  merchantable  title, 
and  purchasers  had  upon  vendors'  breach  as- 
serted their  right  to  rescind  and  demanded  re- 
turn of  their  payments,  they  could  bring  action 
to  recover  such  payments  without  first  tender- 
ing their  willingness  to  comply  with  the  con- 
tract 

2.  Property  «=>9— Evidence  held  not  to  show 
that  one  defendant  had  no  interest  la  the 
subjeot-mattor. 

In  a  purchaser's  action  against  two  land 
companies  for  rescission  of  sale  contract  and 
return  of  purchase  money,  evidence  held  not 
to  warrant  the  conclusion  that  one  of  the  com- 
panies which  had  officers  in  common  with  the 
other  was  not  interested  in  the  subject-matter. 

Appeal  from  CIrcait  Court  Jackson  Coun- 
ty; Thos.  B.  Buckner,  Judge. 

Action  by  J.  J.  Norton  and  wife  against 
the  W.  E.  Stewart  Land  Company  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    AfSrmed. 

W.  r.  Zumbrunn,  B.  B.  Bowers,  and  D.  C 
Meyer,  all  of  Kansas  Oty,  for  appellants. 

Ellis,  Cook  &  Dietrld),  of  Kansas  City,  for 
respondents. 

ARNOLD,  J.  This  action  is  for  the  re- 
covery of  money  plaintiffs  paid  defendants 
on  tlie  purchase  price  of  20  acres  of  land  in 
the  state  of  Texas  which  defendants  sold  to 
plaintiffs  and  agreed  to  convey  under  the 
terms  of  a  written  contract  dated  March  8. 
1919,  the  total  consideration  therefor  being 
$7,000.  There  was  paid  in  cash  $500  and 
$100  In  checks  respectively  and  $400  in  Lib- 
erty bonds  taken  at  face  value,  making  a 
cash  payment  by  plaintiffs  to  defendants  of 
$1,000  earnest  money.  The  $400  In  Liberty 
bonds  was  not  then  delivered,  as  the  bonds 
were  at  the  home  of  plaintiffs  In  Hoisington, 
Kan.  The  contract  called  for  payment  in 
cash  of  one-half  of  the  purchase  price.  To 
cover  this  cash  payment  In  addition  to  the 
$1,000  cash  and  Liberty  bonds  paid,  plaintiffs 
executed  and  delivered  a  series  of  five  notes 
of  $500  each,  payable  at  stated  periods,  whidi 
defendants  accepted  in  lieu  of  cash  for  $2,500. 

Defendants  at  that  time  were  engaged  in 
the  sale  of  Texas  lands  by  conducting  ex- 
cursions for  prospective  buyers  by  special 
trains.  Plaintiffs,  husband  and  wife,  were 
passengers  on  one  of  these  excursion  trains. 
They  examined  the  land  In  question,  and 
while  yet  on  the  excursion  train  executed  the 
, t 
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said  coBtract  at  the  Instance  of  one  T.  W. 
Scott,  defendants'  agent  Plaintiffs  left  the 
train  somewhere  In  Kansas,  and  proceeded 
to  their  home  at  Hoisington. 

The  testimony  tends  to  show  that  when 
Agent  Scott  reached  the  office  of  defendants 
in  Kansas  City  he  was  advised  that  the  land 
described  In  the  contract  with  plaintiffs  was 
part  of  a  tract  sold  to  one  R.  H.  Thackwray 
of  Griggsvllle,  111.  Agent  Scott  was  directed 
by  defendants  to  go  to  Holsingt<»  and  to 
take  over  the  ^00  of  Liberty  bonds  accepted 
by  the  company  as  part  of  the  $1,000  cash 
payment 

Five  days  after  the  execution  of  the  con- 
tract of  sale  Agent  Scott  appeared  at  H<rf8- 
Ington,  and  the  bonds  were  delivered  to  him 
as  agreed  at  the  time  the  contract  of  sale 
was  executed.  Further,  the  testimony  shows 
that  Mrs.  Elizabeth  Norton,  one  of  the  plain- 
tiffs, asked  Scott  where  the  deed  and  abstract 
were,  and  he  said,  ''Haven't  you  got  them?" 
and  when  Informed  they  had  not  been  re- 
ceived Scott  ^aid:  "They  should  have  been 
here.  1  don't  understand  it;  they  will  be 
here  by  the  week-end  or  the  first  of  the 
week." 

April  9th  the  Stewart  Farm  Mortgage  Com- 
pany, one  of  the  defendants,  by  letter  direct- 
ed Agent  Scott  to  get  Mr.  Norton,  one  of  the 
plaintiffs,  out  on  another  excursion  with  a 
view  to  changing  him  onto  some  other  tract, 
if  possible,  "as  we  notified  you  wlien  you 
came  in  that  we  could  not  give  him  thla 
tract,  and  we  would  like  to  have  you  get  him 
out  on  another  excursion  at  the  earliest  mo- 
ment, and  let  us  see  if  we  cannot  change  him 
to  another  tract  and  possibly  increase  his 
sale."  The  testimony  shows  that  Agent 
Scott  again  went  to  Hoistngton  and  advised 
plaintiffs  of  the  situation,  and  of  the  prior 
sale  to  Thackwray  of  the  tract  under  contro- 
versy. (The  Thackwray  sale  was  made  in 
February.) 

On  April  21,  1019,  plaintiffs  wrote  defend- 
ants, stating  they  were  aware  of  the  condi- 
tions in  regard  to  the  tract  of  land  purchased 
by  them,  and  "that  you  can't  possibly  de- 
liver a  deed  to  us  on  account  of  having  sold 
to  another  party  prior  to  our  purchase  of 
same,  and  ^nce  this  condition  exists  we  will 
thank  you  to  at  once  return  our  bonds  and 
cash  we  paid  on  same,  and  we  will  take  no 
farther  action  in  regard  to  the  same,  since 
we  are  not  interested  in  anything  you  could 
possibly  show  us." 

April  26  C.  F.  Thomas,  secretary  of  de- 
fendant Stewart  Farm  Mortgage  Company 
wrote,  in  reply  to  plaintiffs'  letter  of  April 
21,  that  the  defendants  were  able  to  give 
good  title,  and  that  Thadiwray  had  been 
transferred  to  another  tract  Thackwray  in 
his  deposition  states  tliat  no  such  transfer  of 
him  had  been  made,  and  said  that  he  was 
still  In  possession  of  the  property  in  ques- 
tion, and  had  raised  a  crop  of  broom  com 
thereon. 


Tlte  petitloD  allies  the  payments,  as 
stated  above,  the  relation  of  the  parties  de- 
fendant to  each  other,  and  prays  that  defend- 
ants be  restrained  from  negotiating  and 
transferring  the  negotiable  promissory  notes 
given  by  plaintiffs,  and  from  attempting  to 
enforce  collection  thereof,  that  same  be  sur- 
rendered to  the  court,  that  the  notes  be  duly 
canceled  and  the  money  and  Liberty  bonds, 
amounting  to  $1,000,  be  returned,  with  inter- 
est thereon  from  April  21, 1919. 

The  answer  admits  the  sale  of  the  land  for 
the  consideration  alleged  in  the  petition,,  but 
denies  the  inability  of  defendants  to  convey 
a  good  merchantable  title  to  the  lands  pur- 
chased, and  states  that  defendants  stand 
ready,  able,  and  wilUng,  and  at  all  times 
have  stood  ready,  able,  tod  willing,  to  dis- 
charge each  and  every  obligation  in  the  said 
contract  "and  hereby  and  in  court  tender 
to  plaintiffs  a  warranty  deed  to  the  land  so 
purchased  by  them."  A  Jury  was  waived, 
and  the  cause  went  to  trial  before  the  court. 
Verdict  and  judgment  were  for  plaintiffs,  as 
prayed  In  the  petltiiMi,  and  from  this  finding 
defendants  appeal. 

[1]  Defendant)}  complain  that  the  court 
committed  error  In  holding  that  plaintiffs 
had  a  right  to  rescind  their  contract  without 
first  tendering  their  willingness  to  comply 
therewith.  We  are  of  the  opinion  that  the 
trial  court  was  correct  in  thus  holding.  A 
clanse  in  the  contract  Is  as  follows: 

"The  company  further  agrees  to  furnish  to 
the  purchaser  at  the  time  of  the  delivery  of 
the  deed  an  abstract  of  title  to  the  above  land 
properly  certified  showing  good  and  merchant- 
able tiUe.    •    •    •" 

The  contract  also  provides  that  the  land 
company  agrees  to  sell  and  convey,  "or 
cause  to  be  conveyed,"  said  land  by  war- 
ranty deed  to  purchasers  as  soon  as  title  is 
shown  to  be  sufllcient 

The  contract  further  provides  that — 

"The  total  purchase  price  shall  be  $7,000.00 
cash,  or  the  said  purchaser  shall  have  the  op- 
tion to  pay  $3,500.00  in  cash  and  $3,500.00  in 
vendor's  lien  notes  secured  by  deed  of  trust 
in  the  total  sum  of  $3,000.00  and  divided  into 
5  annual  payments  for  the  sum  of  $700.00  each, 
and  due  in  one,  two,  three,  four,  five  years 
•  •  •  and  to  be  delivered  within  thirty  (30) 
days  from  date  hereof,  or  within  a  reasonable 
time  thereafter." 

Defendants  agreed  to  furnish  'the  pur- 
chasers at  the  time  of  the  delivery  of  the 
deed  with  an  abstract  of  the  land  showing 
a  good  merchantable  title  within  30  days  of 
the  date  of  the  contract,  "or  within  a  reason- 
atde  time  thereafter."  At  this  time,  as  spec- 
ified, plaintiffs  were  to  execute  and  deliver 
the  five  promissory  notes,  if  they  exercised 
this  option,  in  preference  to  paying  cash.  De- 
fendants failed  to  comply  with  their  contract 
to  furnish  deed  and  abstract  but  resorted 
to  delay  in  order  to  induce  plaintiffs  to  ftc- 
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c^t  another  tract  It  was  then  that  plain- 
tiffs' cause  of  action  accrued;  and  It  was 
then  at  the  option  of  plaintUEs  whether  they 
would  waive  their  right  to  a  forfeiture  or 
Insist  oa  their  right  to  rescind  and  demand 
the  return  of  their  money  and  bcxids.  They 
chose  to  do  the  latter,  which  was  their  right 
The  testimony  tends  to  show  that  defendants 
had  placed  themselres  In  a  position  where  a 
merchantable  title  was  beyond  their  power 
to  deliver.  The  facts  relative  to  the  prior 
sale  to  Thackwray  were  related  to  plaintiffs 
by  defendants'  agent  Scott. 

[2]  In  36  Gyc.  p.  632,  this  fundamental 
principle  of  law  is  laid  down: 

"In  a  suit  by  the  vendor  to  enforce  perform- 
ance of  a  contract  for  the  sale  of  land,  the 
vendee  will  not  be  compelled  to  accept  the  title 
unless  It  is  a  marlcetable  one;  that  is,  one 
which  will  not  expose  him  to  litigation.  To 
force  upon  the  vendee  a  title  which  be  may  be 
compelled  to  defend  in  the  courts  is  to  impose 
upon  him  a  hai'd  bargain;  and  this  a  court  of 
equity  in  the  exercise  of  its  discretion  will 
refuse  to  do,  Irrespective  of  the  question  wheth- 
er the  title  Is  good  or  bad."  McCroskey  v. 
Ladd,  8  Cal.  Unrep.  433.  28  Pac.  216;  Maltby 
V.  Thews,  171  lU.  264,  49  I*.  B.  486;  Brown 
V.  Widen  (Iowa)  103  N.  W.  168,  and  others. 

In  Fry  on  Specific  Performance,  par.  8^, 
this  same  principle  is  stated: 

"If,  therefore,  there  be  any  reasonahle  chance 
that  some  third  person  may  raise  a  question 
against  the  owner  of  the  estate  after  tlie  com- 
pletion of  the  contract,  the  court  may  consider 
this  to  be  a  circumstance  which  renders  the 
bargain  a  hard  one  for  the  purchaser,  and  one 
which  in  the  exercise  of  its  discretion  it  will 
not  compel  him   to  execute." 

Applying  this  principle  of  law  to  the  case 
at  bar,  we  must  conclude  that,  under  the 
facts  and  circumstances  of  the  case  plaintiffs 
had  the  right  to  rescind  the  contract  on  April 
21,  1919.  They  exercised  this  right  by  letter 
on  that  date,  and  demanded  the  return  of 
thetr  money,  bon^s,  and  notes. 

The  covenants  were  mutual,  and  we  hold 
that  tender  by  the  plaintiffs  was  not  a  neces- 
sary prerequisite  to  recovery,  in  view  of  the 
prior  contract  of  sale  to  Thackwray  and 
possession  by  him  of  the  land.  This  same 
observation  applies  to  defendants'  conten- 
tion that  plaintiffs,  before  a  right  of  action 
accrued,  were  required  to  advise  defendants 
of  their  election  to  pay  all  cash  or  half  cash 
and  secure  terms  for  the  balance.  We  hold 
that  In  the  light  of  the  Information  received 
by  plaintiffs  from  defendants'  agent,  rela- 
tive to  the  prior  sale  to  Thackwray  and  his 
possession  of  the  property,  that  tender  of 
performance  by  plaintiffs  was  not  a  prerequi- 
site to  the  rescinding  of  the  contract  by  them. 

The  theory  of  the  petition,  and  the  one 
upon  whf«h  the  case  was  tried,  is  that  the 
prior  sale  to  Thackwray  and  his  possession 
of  the  land  deprived  defendants  of  the  power 


to  perform  the  contract,  and  constltated  a 
breach  thereof,  which  gave  pininttfTi;  tlie  right 
to  rescind  and  recover  the  payments  made 
on  the  purchase  price.  We  accept  this  the- 
ory of  the  case. 

This  court  held  In  Montgomery  ▼.  Wise^ 
138  Mo.  App.  176,  120  S.  W.  100: 

"  "The  rule  is  universal  that,  in  the  sale  of 
land  where  the  promise  to  pay  the  purchase 
money  and  make  a  deed  are  mutual  and  depend- 
ent covenants,  the  Vendor,  in  an  action  to  re- 
cover the  purchase  money,  must  either  offer  to 
convey  or  tender  a  deed.'  Olmstead  v.  Smith, 
87  Mo.  602;  Davis  v.  Barada-Ghio  Real  Estate 
Co.,  115  Mo.  App.  327;  Parsley  v.  Good,  m 
Mo.  App.  382.  But  it  was  said  in  the  last 
case  that  if  one  party  repudiates  the  contract 
or  has  placed  himself  in  a  condition  that  pre- 
vents him  from  so  doing,  this  dispenses  with 
the  necessity  of  proving  tender.  And  it  was 
so  said  in  Harwood  v.  Diemer,  41  Mo.  App.  48, 
and  further  that,  'After  a- party  to  a  contract 
has  repudiated  it,  he  is  not  entitled  to  a  tender 
of  performance  by  the  other  contracting 
party.' " 

[2]  We  are  not  Impressed  by  def^idants' 
declaration  that  the  "Stewart  Farm  Mort- 
gage C!ompany  never  became  a  party  to  any 
of  these  contracts,  and,  so  far  as  the  evi- 
dence discloses,  had  no  connection  with  the 
subject-matter  whatever."  This  statement 
Is  not  supported  by  the  letter  of  said  com- 
pany which  follows: 

"Stewart  Farm  Mortgage  Co.,  Scarritt  Build- 
ing, Kansas  City,  Missouri.  No.  688.  J.  J. 
Norton,  April  9th,  1919.  Mr.  T.  W.  Scott, 
Hutchinson,  Ks.— Dear  Sir:  We  would  like  to 
have  you  get  Mr.  Norton  out  on  an  early  trip 
with  a  view  to  changing  him  on  to  some  other 
tract  if  possible,  as  we  notified  you  when  yon 
came  in  that  we  would  not  give  him  this  tract 
and  we  would  like  to  have  you  get  him  out 
on  another  excursion  at  the  earliest  possible 
moment  and  let  us  see  if  we  cannot  change 
him  on  another  tract  and. possibly  increase  his 
sale.  We  would  like  very  much  to  hear  from 
you  regarding  this  at  the  earliest  possible  mo- 
ment Tours  very  truly,  Stewart  Farm  Mort- 
gage Company,  C.  A.  Davis,  Vice  President" 

W.  E.  Stewart  testified  that  be  ia  presi- 
dent of  both  the  Stewart  Land  Company,  a 
Kansas  corporation,  and  the  Stewart  Fann 
Mortgage  Company,  a  Missouri  corporation. 
He  further  testified  that  the  two  companies 
have  offices  in  common,  and  defendants' 
counsel  used  the  two  names  Interchangeably 
In  questioning  Mr.  Stewart.  These  circum- 
stances, In  our  opinion,  do  not  warrant  the 
conclusion  that  the  Stewart  Farm  Mort- 
gage Company  was  not  interested  In  the  sub- 
ject-matter In  controversy  to  a  sufficient  ex- 
tent to  support  a  verdict  against  the  two 
companies. 

We  find  no  reversible  error  in  the  case. 

Affirmed. 

All  concur. 
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HOLLISTER   V. 
(No.  2830.) 


WHITE   at   al 


(Springfield  Court  of  Appeals.    Missouri.    Jan. 

1,  1921.     Rehearing  Denied 

March  6,  1921.) 

Bills  and  notes  <3s>493(3)— Where  a  note  was 
given  In  settlement  of  aooount,  the  burden 
was  on  defendant  to  show  want  of  oonoidera- 
tion. 
In    an    action    on   a   note    where    plaintiff 
brought  out  the  fact  tlmt  defendant's  indebted- 
ness bad  been  gone  over  and  discussed  and  the 
anaount  agreed  upon  by  defendant's  giving  the 
note  in  suit,  the  note  was  properly  treated  as 
prima  fade  evidence  casting  the  burden  on  de- 
fendant of  showing  wont  of  consideration. 

Appeal  from  Circuit  C!ourt,  Stone  County; 
Fred  Stewart,  Jndge. 

Suit  by  the  Bank  of  HoUlster  against  Wil- 
Uam  White  and  others.  Judgmtent  for  plain- 
tiff, and  tbe  defendants  appeal.    Affirmed. 

Geo.  W.  Tbornberry,  of  Calena,  for  appd- 
lants. 

Moore,  Barrett  &  Moore,  of  Ozark,  for  re- 
spondent. 

STLRGIS,  P.  J.  By  this  suit  plqlntlff  ob- 
tained judgment  on  a  promissory  note  given 
by  defendants  to  plaintiff.  The  note  in  ques- 
tion  Is  secured  by  deed  of  trust  on  certain 
land ;  but,  as  the  defense  Is  to  the  note,  that 
feature  of  the  case  is  not  Important  here. 
The  answer  states  the  defense  in  a  peculiar 
way,  in  that  it  pleads  want  of  consideration 
and  that  the  note  has  been  paid.  The  real 
defense  as  shown  by  the  evidence  Is  want  of 
consideration,  In  that  defendant  William 
White,  the  real  party  in  Interest,  did  not  owe 
plaintiff  anything  at  the  time,  and  notwith- 
standing he  gave  plaintiff  this  note  pivmising 
to  pay  plaintiff  $1,175  six  mouths  after  date 
with  interest 

The  defense  Is  to  the  effect  that  defendant 
had  kept  an  account  at  plaintitTs  bnnk  for  a 
considerable  time,  depositing  money  and 
checking  it  out  and  at  times  borrowing  mon- 
ey on  notes  and  mortgages  and  paying  same 
off,  etc.  Defendant  could  not  read  or  write 
and  kept  no  account  of  his  own.  Defendant 
claims  that  he  paid  plaintiff  more  money 
than  he  was  given  credit  for ;  that  this  notb 
was  given  for  a  balance  claimed  by  plaintiff 
to  be  due  it,  but  that  in  fact  defendant  was 
not  then  indebted  to  plaintiff,  and  so  there 
was  no  consideration. 

The  case  was  tried  before  a  referee  ap- 
pointed at  defendant's  request.  There  is 
little,  if  any,  reason  for  a  compolsory  refer- 
ence, as  there  was  no  examination  of  a  long 
account  Involved.  The  plaintiff  exhibited  its 
bank  books  at  the  hearing,  and  the  only  thing 
set  out  in  the  record  here  is  that  such  books 
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showed  that  defendant  owed  the  bank  the 
amount  for  wliicb  the  note  was  given.  The 
storm  center  of  the  case  thereafter  was 
whether  or  not  defendant  had  not  paid  a 
former  cashier  of  the  bank  $1,500  for  which 
defendant  received  no  credit  That  amount 
would  have  paid  a  certain  note  of  defendant 
to  plaintiff  whlcti  was  not  then  marked  paid 
or  driivered  to  defehdant,  and  no  credit  was 
given  defendant  for  such  payment  The  case 
was  tried  in  a  manner  suggested  by  defend- 
ants, and  they  cannot  now  complain. 

The  referee  tried  the  case,  heard  the  evi- 
dence of  both  parties,  and  found  for  plaintiff. 
The  trial  Judge  reviewed  tlie  case  on  excep- 
tions filed  by  defendant  to  the  referee's  re- 
port and  reaching  the  same  conclusion  con- 
firmed tlie  report  and  entered  Judgment  ac- 
cordingly. 

Complaint  is  made  that  the  referee  placed 
an  arbitrary  and  narrow  construction  on  de- 
fendant's answer,  treating  it  only  as  a  plea 
of  payment  and  not  as  a  plea  of  want  of  con- 
sideratioD.  We  do  not  so  read  the  record. 
There  was  no  record  whatever  of  any  pay- 
mmt  being  made  after  the  note  was  given, 
and  the  referee  and  parties  tried  the  case  on 
the  theory  that  pie  payment,  if  any,  was  on 
a  previous  note  or  liability  ultimately  merg- 
ing in  the  present  note.  The  referee  heard 
all  the  evidence  on  this  issue  and  found  that 
no  payment  was  made.  The  issue  of  want  of 
consideration  was  the  only  one  tried,  and 
defendant  got  full  benefit  of  such  plea. 

There  is  evidence  that  at  the  time  this 
note  was  given  defendant  was  claiming  that 
he  did  not  owe  the  bank  anything,  or  at 
least  not  as  much  as  plaintiff  claimed.  Nat- 
urally plaintiff  brought  out  the  fact  that  de- 
fendant's Indebtedness  was  then  gone  over 
and  discussed  and  the  amoimt  was  agreed  on 
by  defendant  giving  this  note.  Of  course,  de- 
fendant would  have  to  explain  why  he  gave 
the  note  if  he  did  not  owe  that  or  any 
amount  His  explanation  was  that  plaintiff 
was  holding  certain  securities  of  his  which 
it  was  important  for  him  to  have  released 
and  that  his  wife  was  sick  and  worried  and 
wanted  him  to  fix  it  up.  The  learned  referee 
and  trial  Judge  by  no  means  held  that  there 
was  an  account  stated  or  a  compromise  and 
settlement  binding  on  defendant.  Any  dis- 
cussion, therefore,  as  to  whether  the  facts 
show  an  account  stated  or  the  biriding  force 
of  same.  Is  not  pertinent.  The  referee  mere- 
ly treated  the  note  as  prima  facie  evidence 
and  cast  on  defendant  the  burden  of  showing 
want  of  consideration. 

As  to  whether  defendant  did  pay  the  for- 
mer cashier  $1,500  which  that  cashier  did  not 
credit  on  defendant's  note,  or  in  any  other 
way,  was  a  question  of  fact  on  which  the  evi- 
dence is  in  sharp  conflict  Defendant  and 
some  of  his  witnesses  testify  as  to  the  pay- 
ment in  a  very  positive  way.     The  f<Hrmer 
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cashier  denies  It  In  a'  most  positive  way. 
The  present  bank  officials  say  that,  when  the 
present  note  was  given,  while  there  was 
some  dispute  in  a  general  way  as  to  failure 
to  give  pr(^)er  credits,  no  such  specific  claim 
of  a  definite  payment  to  the  former  casblw 
was  then  made  or  mentioned.  Defendant 
'Claims  that  the  former  cashier  gave  him  a 
written  receipt  for  the  money  paid,  but  un- 
fortunately he  lost  It  In  his  report  the  ref- 
«ree  says  that,  while  the  evidence  on  this 
point  Is  conflicting,  yet  In  his  opinion  it  pre- 
ponderates in  plaintiff's  favor.  He  had  ad- 
vantages not  possessed  by  this  court  as  he 
met  the  witnesses  face  to  face.  The  reading 
of  the  record  has  not  convinced  us  that  he 
was  wrong  In  his  conclusion. 
The  Judgment  will  therefore  be  affirmed. 

FABAINGTON  and  BBADLEX,  JJ„  con- 
cur. 


MONTGOMERY  v.  PAYNE,  Director  Gonerai 
of  Railroads.    (No.  13895.) 

(Kansas  City  C!ourt  of  Appeals.   Missouri. 
March  7,  1921.) 

1.  Master  and  servant  «=>I90(I7)  —  Tnustor 
driver  In  charge  of  hauling  express  trucks 
held  vice  principal,  and  not  fellow  servant  of 
helper. 

Where  an  electric  tractor  driver's  helper, 
attending  to  the  conpHng  and  uncoupling  of 
express  trucks  hauled  at  a  railroad  station,  was 
injured  while  acting  under  orders  of  the  driver 
in  charge  of  the  work,  who  required  the  making 
at  a  flying  switdi  in  hauling  the  trucks  causing 
the  injury,  the  driver  in  charge  was  a  vice  prin- 
cipal, and  not  a  fellow  servant  of  the  helper. 

2.  Master  and  servant  «=s29l  (6)— instruction 
held  based  on  allegation  of  negligence  of  vioe 
prindpal. 

In  an  action  for  injuries  received  while 
making  a  flying  switch  in  hauling  an  express 
truck  with  an  electric  tractor,  plaintiff's  in- 
struction field  based  on  allegations  of  negligence 
of  defendant's  vice  principal  in  adopting  an  un- 
necessarily unsafe  and  dangerous  method  of 
v.'ork,  and  not  on  allegation  of  another  serv- 
n't!)  failure  to  get  the  truck  out  of  the  way 
iu  time. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  Fred  Montgomery,  by  Alfred 
Montgomery,  his  next  friend,  against  John 
Barton  Payne,  Director  General  of  Railroads, 
in  charge  of  and  operating  the  American 
Ballway  Express  Conipany.  Judgment  for 
plalntitF,  and  defendant  appeals.    Affirmed. 

Lathrop,  Morrow,  Fox  &  Moore,  of  Kansas 
City,  for  appellant 

Hogsett  &  Boyle^  of  Kansas  City,  for  re- 
spondent 


BLAND,  J.  This  Is  an  action  for  personal 
injuries.  Pl&lntUf  recovered  a  verdict  and 
Judgment  in  the  sum  of  $7,500,  and  defend- 
ant has  appealed. 

The  facts  show  that  plaintiff  was  employ- 
ed by  Walker  D.  Hlnes,  Director  General  of 
Railroads,  in  charge  of  and  operating  the 
American  Railway  Express  Company,  and 
that  defendant  is  the  successor  in  c^ce 
of  said  Hlnes.  Plaintiff  was  a  schoolboy,  17 
years  of  age,  and  had  been  employed  by 
Hlnes  for  three  weeks  during  the  summer 
vacation  as  a  freight  handler,  loading  and 
unloading  trains.  Plaintiff  had  been  doing 
such  work  until  a  few  hours  before  his  injury 
on  July  23,  1919.  About  6:30  p.  m.  of  that 
day  the  defendant  transferred  him  from  this 
work  to  the  work  of  a  Jitney  helper.  The 
Jitney  foreman  took  plaiutiff  to  one  Sidll- 
van,  a  Jitney  driver,  and  said  to  plaintiff: 

"This  is  the  man  yon  are  to  work  under;  be 
will  give  you  instructions." 

The  evidence  shows  that  Sullivan  was 
clothed  with  authority  to  give  plaintiff  or- 
ders, and  plaintiff  was  to  obey  Sullivan.  A 
Jitney  was  an  electric  tractor  used  by  de- 
fendant's successor  to  pull  trucks  loaded  with 
express  at  the  Union  Station  in  Kansas  City, 
Mo.  The  Jitney  was  6  feet  long,  40  Inches 
wide,  an'd  3  feet  high,  and  was  operated  by 
electricity  from  a  storage  battery.  The  driver 
sat  on  the  seat  at  the  front  of  the  Jitney  and 
operated  the  appliances  for  starting,  steering, 
aud  stopping  the  same.  The  tongue  of  a 
truck  was  coupled  to  the  rear  of  the  Jitney 
by  a  pin,  so  that  the  body  of  the  truck  and 
the  Jitney  were  about  3  feet  apart  when 
coupled.  A  Jitney  could  pull  as  many  as  five 
loaded  trucks  of  merchandise,  and  when  it 
was  pulling  one  loaded  truck  the  jitney  could 
attain  a  maximum  speed  of  from  6  to  8  miles 
per  hour.  The  operator  of  the  Jitney  was 
called  a  "Jitney  driver,"  and  the  helper  a 
"Jitney  helper."  Sullivan  was  the  Jitney 
driver,  and  plaintiff  was  his  helper.  Plain- 
tiff had  never  worked  as  a  Jitnoy  helper  or 
driver,  and  knew  nothing  whatever  about  the 
work.  Sullivan  gave  instructions  as  to  what 
plaintiff  should  do.  Sullivan  told  plaintiff 
that  his  duties  were  to  attend  to  the  coupling 
and  uncoupling  of  trucks;  that  while  the 
Jitney  and  trucks  were  in  motion  he  should 
ride  between  the  last  two  trucks  in  the  train 
and  pick  up  any  packages  that  might  fall, 
and  when  they  were  hauling  only  one  truck 
he  should  ride  on  the  back  end  of  the  Jitney 
in  the  manner  he  was  riding  when  Injured. 

At  the  time  of  the  Injury  Sullivan  and 
plaintiff  wore  pulling  one  loaded  truck.  Sul- 
livan told  plaintiff  that  they  had  only  about 
two  or  three  minutes  to  catch  a  train,  and 
ordered  plaintiff  to  "Jump  on  the  bad^:,  so 
you  can  pull  the  pin  when  I  tell  you."  Plain- 
tiff sat  on  the  back  end  of  the  Jitney  vitb 
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Us  face  to  tbe  south,  bis  left  leg  over  the 
east  side  of  the  Jitney,  and  his  right  leg  over 
the  south  side  of  the  jitney  east  of  the  pin. 
Sullivan  saw  plaintiff  seated  where  he  was. 
Sullivan  climbed  into  the  driver's  seat  In 
front,  and  they  started  north  through  the 
subway  of  the  station.  SuUiran  ran  tbe  jit- 
ney 60  or  75  yards  as  fast  as  it  would  go,  at 
a  rate  of  speed  from  6  to  8  miles  per  hour, 
through  the  subway,  and  while  the  Jitney  and 
truck  were  still  in  motion  Sullivan  ordered 
plaintiff  to  pull  the  pin  disconnecting  the 
truck.  Sullivan  testified  that  he  was  In  a 
hiury.  It  was  evidently  the  intention  of 
Sullivan  to  make  what  the  witnesses  describe 
as  a  "flying  switch";  that  is,  It  was  Sulli- 
van's Intention  that  the  Jitney  and  truck 
were  to  be  disconnected  while  in  motion,  the 
speed  of  the  jitney  Increased,  and  the  jitney 
piloted  away  from  the  course  of  the  truck,  al- 
lowing the  disconnected  truck  to  proceed  un- 
der its  own  momentum  to  a  point  behind  a 
truck  of  the  Kansas  City  Terminal  Railway, 
which  was  standing  by  the  elevator  that  was 
to  hoist  the  trucks  to  the  train  level.  After 
giving  the  signal  to  disconnect  the  jitney  and 
plaintiff  had  pulled  the  pin,  Sullivan  turned 
tbe  Jitney  to  the  northeast,  but  he  f&iled  to 
get  the  jitney  out  of  the  way  of  the  on-com- 
ing truck  in  time.  After  plaintiff  pulled  the 
pin  he  saw  that  tbe  truck  was  running  upon 
him  and  he  Jerked  bis  leg  up,  tbe  truck 
crashing  into  the  rear  end  of  the  Jitney  and 
crushhig  plaintiff's  foot  Plaintiff  testified 
that  the  whole  occurrence,  after  the  order  to 
poll  the  pin,  took  place  in  less  than  a  second's 
time. 

In  the  three  hours  of  plaintiff's  employ- 
ment as  a  Jitney  helper,  Sullivan  and  plain- 
tiff had  uncoupled  trucks  from  the  jitney  15 
or  20  times,  some  of  the  times  by  stopping 
the  truck  and  Jitney  b^ore  the  uncoupling 
was  done.  However,  Sullivan  had  at  times 
made  "flying  switches,"  Sullivan  speeding  up 
the  truck  on  each  of  these  times  and  ma- 
neuvering the  Jitney  out  of  the  way  of  the 
truck,  and  plaintiff  was  not  injured.  The 
jitney  foreman  testified  for  defendant  that 
it  was  dangerous  to  uncouple  the  truck  while 
the  truck  was  moving,  and  that  one  had  to 
be  experienced  in  order  to  do  It  safely,  but 
that,  if  one  knew  how  to  do  it,  it  was  a  sim- 
ple matter.  The  same  witness  testtOed  that 
plaintiff  was  not  experienced  enough  to  un- 
couple trucks  while  in  motion,  and  said: 

"I  knew  that  Fred  Montgomery  conid  not  do 
it;  he  would  get  between  those  trucks  and  get 
hurt" 

Mo  warning  was  given  plaintiff  of  the  dan- 
ger of  the  work.  While  plaintiff  was  appar- 
ently an  intelligent  boy,  there  is  nothing  to 
show  that  he  was  any  more  so  tlian  the  ordi- 
nary boy  of  17  years.  He  was  18  when  he 
testified,   and  in  the  Junior  year   at   lilgh 
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There    are  a  number  of  specifications   of 

negligence  pleaded  in  the  petition,  but  those 

submitted  to  the  jury  in  plaintiff's  instruc- 

.  tlon  No.  1  were  that  defendant  negligently — 

"adopted,  followed,  and  used  an  unreasonably 
atad  unnecesaarily  dangerous  and  hazardous 
method  and  manner  of  uncoupling  and  discon- 
necting said  trucks,  and  one  likely  to  result  is 
injury  to  the  jitney  helpers  in  that  defendant 
made  it  a  practice  to  uncouple  said  trucks  while 
they  were  in  motion  instead  of  while  stoppe,^ 
and  defendants  negligently  instructed,  ordered, 
and  directed  plaintiff  to  uncouple  and  discon- 
nect them  in  that  manner,  when  the  defendant 
knew  or  by  the  ezerdse  of  ordinary  care  should 
have  known  that  such  manner  was  unreasonably 
and  unnecessarily  dangerous  to  its  employees, 
including  plaintiff,  engaged  in  uncoupling  sai^ 
trucks." 

The  petition  also  alleges  that  plaintiff  waa 
young  and  Inexperienced.  ■' 

[1]  Defoidant's  first  point  Is  that  his  de- 
murrer to  the  evidence  should  have  been- 
sustained,  and  In  support  of  this  contentten 
urges  that  the  proximate  cause  of  the  injury 
wast  the  manner  in  which  Sullivan  ran  and 
operated  the  Jitney;  that  plaintiff  was  in- 
jured because  Sullivan,  the  driver,  "either 
stopped  the  Jitney  too  soon,  or  didn't  speed  it 
ahead  fast  enough,  or  turned  it  too  quickly 
to  one  side,"  and  that,  under  the  doctrine  nf 
"dual  capacity,"  Sullivan's  act  in  doing  or 
failing  to  do  these  things  was  that  of  a  fel- 
low servant    There  Is  no  question  but  that 
Sullivan    was     defendant's    vice    principal 
(Bradshaw  v.  Standard  Oil  Co.,  109  Mo.  App. 
688,  204  S.  W.  831;  Burkard  v.  Bope  Co.,  217 
Mo.  466, 117  8.  W.  35 ;  Dayharsh  v.  RaUroad, 
103  Mo.  670,  16  S.  W.  554,  23  Am.  St  Bep.    . 
900;    Markow  v.  Chandelier  Co.,  190  S.  W. 
624;    Morin  v.  Ralney,  207  S.  W.  868),  and 
we  do  not  understand  defendant  to  contend 
to  the  contrary.    He  does  contend  that  the 
nature  and  kind  of  the  particular  work  beiiig 
done  at  the  time  of  the  injury  was  that  of  a 
fellow  servant  and  not  of  a  vice  principal.   . 
The  much-critldzed  doctrine  of  "dual  ca- 
pacity" is  firmly  established  in  the  law  of  this 
state,    but  it  has  been  hedged  about   with 
many  restrictions,  and  the  rule  that  defend- 
ant Is  liable  if  Ills  vice  principal  Is  guilty  of 
negligence,  which  contributed  to  the  injury 
as  one  of  the  proximate  concurring  causes. 
Is  applied  with  all  vigor.    Morln  v.  Rainey, 
supra;   Comlsky  v.  Heating  Co.,  219  S.  W. 
909;  Radtke  v.  Basket  &  Box  Co.,  229  Mo. 
1,  129  8.  W.  608;  Bigsby  t.  Oil  Well  Supply 
Co.,  116  Mo.  App.  297,  91  8.  W.  460;    Merta 
V.  Rope  Co.,  174  Mo.  App.  94,  166  a  W.  807; 
SmaU  V.  Fuel  Co.,  179  Mo.  App.  456,  162  S. 
W.  709. 

It  is  not  necessary  for  us  to  say  whether 
Sullivan  was  acting  as  a  fellow  servant  Ib 
his  manipulation  of  the  Jitn^  at  the  time 
of  the  accident,  for  the  reason  that,  conced- 
ing this  to  be  a  fact,  his  n^ligence  in  that 
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respect  was  only  one  of  the  causes  of  tbe  In- 
Jnry.  We  think  there  Is  no  question  but  that 
SnIllTan  adopted  a  dangerous  method  In  do- 
ing the  work.  The  evidence  shows  that  the 
truck  was  only  3  feet  from  the  Jitney  when 
the  two  were  coupled  together;  therefore  the 
avoidance  of  a  collisioa  between  the  truck 
and  the  Jitney,  If  the  truck  were  disconnect- 
ed while  the  two  were  in  motion,  would  de- 
pend upon  the  Jitney  driver's  ability  to  get 
the  Jitney  out  of  the  way  In  time.  In  mak- 
ing a  "flying  switch,"  In  order  to  prevent  a 
collision  and  injury  to  the  Jitney  helper,  It 
would  be  necessary  for  the  driver  to  maneu- 
ver the  Jitney  out  of  the  way  of  the  truck, 
which  would  require  exact  Judgment,  the 
greatest  aglliCy  and  perfect  skill.  The  Jit- 
ney was  golQg  at  the  rate  of  6  to  8  miles  per 
hour;  therefore  it  and  the  truck  were  pro- 
ceeding at  a  rate  of  a  little  less  than  12  feet 
per  second.  Plaintiff  testified  that  when  he 
pulled  the  pin  he  was  Injured  in  less  than  a 
second.  Within  this  time  It  was  necessary 
for  the  Jitaey  driver  to  turn  the  Jitney  aside 
and  speed  it  up  sufficiently  so  that  It  would 
get  out  of  the  way  of  the  on-comlug  truck. 
There  was  nothing  in  the  work  that  required 
a  "flying  switch"  to  be  made  under  such  cir- 
stances,  and  the  adoption  of  such  manner  of 
work,  where  the  safety  of  an  employee  de- 
pends upon  such  a  high  degree  of  dexterity 
and  lightning  like  rapidity  of  action,  made 
the  method  adopted  in  doing  the  work  very 
dangerous,  especially  in  view  of  the  fact  that 
plaintiff,  a  boy  17  years  of  age  and  Inexpe- 
rienced, was  assigned  the  work  of  uncoupling 
tbe  truck  under  the  circumstances.  It  should 
have  been  anticipated  that  It  would  be  only 
a  question  of  time  until  some  one  was  in- 
jured. Just  as  plaintiff  was  In  this  case. 

The  act  of  Sullivan  in  adopting  this  dan- 
gerous method  of  work,  and  in  directing 
plaintiff  to  perform  the  work  according  to 
that  method,  and  giving  the  order  to  plain- 
tiff at  the  time  of  the  injury  to  uncouple  the 
truck  In  question  In  the  manner  in  which  it 
was  uncoupled,  was  that  of  a  vice  principal, 
and  not  a  fellow  servant  Rlgsby  v.  Supply 
Co.,  supra;  Miles  v.  Coal  &  Coke  Co.,  172 
Mo.  App,  229. 167  8.  W.  867 ;  Morin  v.  Kaln- 
ey,  supra;  Comlsky  v.  Heating  Co.,  supra; 
Badtke  v.  Box  Co.,  supra.  It  Is  quite  appar- 
ent that  the  facts  in  this  case  are  unlike  those 
In  the  cases  of  Mclntyre  v.  Xehbetts,  257  Mo. 
117,  166  S.  W.  757;  Fogarty  v.  St  Louis 
Transfer  Ca,  180  Mo.  480, 78  S.  W.  664, 1  Ann. 
Cas.  136i  and  like  cases  cited  by  the  defend- 
ant Of  course,  the  doctrine  laid  down  in  the 
simple  tool  cases  has  no  application  to  the 
facts  in  the  case  at  bar. 

[2]  There  was  no  error  In  plaintiff's  In- 
struction No.  1.  Defendant  entirely  miscon- 
ceives the  purport  of  the  Instruction.  It  is 
true  that  there  is  an  allegation  In  the  peti- 
tion that  defmdant  negligently  failed  to  get 


the  Jitney  out  of  the  way  of  the  truck  caus- 
ing plaintiff's  injury;  but  the  instruction  is 
not  based  upon  any  such  theory,  but  on  those 
allegations  of  negligence  in  the  petition  that 
we  iiave  quoted  supra.  The  Instruction  fol- 
lows these  allegations  of  the  petition.  Con- 
trary to  defendant's  contention,  the  instruc- 
tion is  not  bottomed  on  the  proposition  that 
the  truck  "by  reason  of  its  momentum  ran 
against  and  collided  with  the  rear  end  of 
the  Jitney,  and  crushed  plaintiff's  right  foot 
and  Injured  him,"  although  those  quoted 
words  appear  In  the  instruction. 
These  words  are  used  In  the  instruction  In- 
cidentally as  a  part  of  the  facts  necessary  fbr 
the  Jury  to  find.  The  Instruction  Is  plainly 
based  upon  the  negligence  of  the  defendant's 
vice  principal  Sullivan  In  adopting  an  un- 
necessarily unsafe  and  dangerous  method  of 
work  and  In  ordering  plaintiff  to  uncouple 
trucks  while  In  motion,  knowing  that  the 
work  was  dangerous  to  one  of  plaintHTs  age 
and  experience,  and  giving  plaintiff  the  order 
to  uncouple  the  truck  imder  the  drcum- 
atances  present  at  the  time  of  the  Injory. 

Complaint  is  made  of  plaintiff's  Instruc- 
tion No.  2  which  tells  the  Jury  when  one  is 
a  vice  principal  as  distinguished  from  a  fel- 
low servant  The  only  contention  made  In 
regard  to  tbe  instruction  is  that  It  does  not 
properly  declare  the  law.  No  reason  is  given 
why  it  does  not,  and  upon  examination  we 
fail  to  find  anything  wrong  with  It 

The  Judgment  Is  affirmed. 

All  concur. 


REAVI8  V.  BUTTERWORTH.     (No.  13791.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1921.     Behearing  Denied 

March  6,  1921.) 

1.  Brokers  i3=>52— That  terms  of  sale  ineon- 
pleta  held  not  to  affect  right  to  cofflmisslon. 

In  an  action  for  commiasion  on  an  uncon- 
summated  sale  of  realty,  wherein  it  appeared 
the  owner  negotiated  with  a  purchaser  pro- 
cured by  plaintiff  and  submitted  a  written  pro- 
posal wherein  the  time  for  which  a  note  for 
a  balance  of  the  purchase  price  should  run  waa 
not  specified,  bnt  which  the  purchaser  refused 
to  sign  because  the  written  contract  contained 
conditions  not  agreed  on  orally,  it  did  not  af- 
fect tbe  right  to  commissions  that,  the  terms 
were  incomplete;  plaintiff  having  performed  his 
part  of  the  contract  in  finding  a  purchaser 
ready  and  willing  to  buy  on  terms  proposed. 

2.  Trial  «=»260(l)— If  theory  of  both  side* 
fairly  •uhnlttad,  losing  party  eaanot  oom- 
pialB. 

While  the  court  should  give  instructions 
offered  by  defendant  covering  the  grounds  of 
defense  asserted  by  him,  if  the  instrnctions, 
taken  together,  fairly  present  the  theory  of 
both  sides  and  fairly  submit  the  whole  case  in 
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a  way  that  the  jaiy  wlQ  not  be  mlded,  the  los- 
ing party  is  in  no  position  to  complain. 

3.  Appear  and  error  «=9727,  758(3)— Prejudl- 
daJ  comments  on  the  evldenoe  by  the  court 
must  be  speciflcally  pointed  oat. 
An  assignment  of  error  that  the  court  com- 
mented  on  the   evidence   to   the  prejudice  of 
appellant  must,  under  our  rule  17  (169  S.  W. 
xiv),  specifically  point  out  such  matters  either 
under  the  points  and  authorities  or  in  the  aa- 
signmentB  of  error. 

Appeal  from  C3ircult  Court,  Pettis  County ; 
H.  B.  Sbain,  Judge. 
"Not  to  be  officially  published." 

Action  by  W.  B.  Reavls  against  X  L.  Bat- 
terwortli.  Judgment  for  plaintUT,  and  de- 
fendant aiveals.    Affirmed. 

Montgocbery  &  Bucker,  of  Sedalla,  for  ap- 
pellant. 

C.  C.  Kelly  and  W.  D.  O'Bannon,  both  of 
Sedalia,  for  respondent. 

BLAND,  J.  This  Is  an  action  to  recover  a 
real  estate  commission.  There  was  a  verdict 
and  judgm^it  in  favor  of  plaintiff  In  the 
earn  of  $1,000,  and  d^endant  has  appealed. 

The  facts  show  that  plaintiff  was  employ- 
ed by  the  defendant  to  sell  the  latter's  farm 
consisting  of  413  acres  in  Pettis  county.  The 
terms  of  the  sale  were  not  fixed  at  the  time 
of  the  employment,  but  plaintiff  thereafter 
found  a  purchaser  in  one  Elwell,  who  was 
ready,  willing,  and  able  to  piurchase  the 
farm  on  terras  then  proposed  by  the  defend- 
ant Elwell  owned  30  acres  of  land  within 
the  city  limits  of  Sedalia,  which  he  desired 
defendant  to  accept  in  part  payment  of  the 
latter's  farm.  Defendant  finally  decided  that 
be  would  prefer  not  to  take  Elwell's  30 
acres,  but  to  permit  the  latter  to  buy  his 
farm  without  paying  any  cash,  Elwell  to 
make  annual  payments  covering  a  number  of 
years.  There  were  several  meetings  between 
plaintiff,  defendant,  and  Elwell,  and  after 
some  negotiation  plaintiff  agreed  to  accept  a 
smaller  amotmt  for  his  commission  for  the 
benefit  of  Elwell,  defendant  lowered  his 
price,  and  an  agreement  wa^  arrived  at 
wherein  Elwell  purchased  the  farm  at  the 
price  of  sixty-odd  thousand  dollars.  The 
purchase  price  of  the  property  was  to  be 
paid  as  follows:  $25,000  In  ten  yearly  in- 
stallments varying  In  amount,  the  balance  to 
be  paid  by  note  bearing  6  per  cent,  interest, 
secured  by  a  deed  of  trust  upon  the  prop- 
erty, but  no  time  was  mentioned  for  the  run- 
ning of  the  note.  It  was  agreed  that  de- 
fendant should  draw  up  a  written  contract 
for  Elwell  to  sign  embodying  the  oral  agree- 
ment. The  day  after  the  oral  agreement 
was  entered  into  defendant  drew  up  the 
writing  and  the  same  was  shortly  thereafter 
presented  to  Elwell,  but  Elwell  refused  to 


sign  the  same  or  to  buy  the  land  for  the  rea- 
son that  the  writing  contained  conditions  not 
agreed  upon  orally.  About  this  time  defend- 
ant told  plaintiff  that  he  was  considering 
selling  his  farm  to  another  party,  and,  if  he 
did  so,  he  would  not  have  to  pay  a  commis- 
sion for  the  sale  of  the  same.  The  farm  was 
afterwards  sold  by  the  defendant  to  another, 
but  the  deal  fell  through. 

[1]  Defendant's  first  point  Is  that  bis  de- 
murrer to  the  evidence  should  have  been 
sustained.  In  this  connection  there  Is  no 
contention  that  plaintiff  did  not  find  a  pur- 
chaser ready,  willing,  and  able  to  buy  the 
farm,  but  It  Is  Insisted  that  the  terms  of  the 
sale  were  never  agreed  upon. 

As  we  understand,  defendant  contends  in 
this  court  that  the  terms  of  the  sale  were 
never  arrived  at  for  the  reason:  First,  that 
it  was  one  of  the  conditions  that  there 
should  be  no  binding  contract  until  defend- 
ant drew  up  the  same  in  writing  and  submit- 
ted it  to  Elwell,  and  that  the  writing  be  sign- 
ed and  executed  by  the  parties ;  and,  setond, 
that  there  was  no  agreement  as  to  the  time 
in  which  the  loan  should  run  that  was  to  be 
executed  by  Elwell  for  the  payment  of  the 
balance  of  the  purchase  price  above  the  $2Q,- 
000.  Defendant  testified  that  the  terms  of 
the  sale  were  talked  over  between  plaintiff, 
Elwell,  and  himself  only  in  a  casual  way, 
and  that  the  terms  were  never  agreed  upon, 
and  that  after  the  last  conversation  (this  be- 
ing the  one  that  plaintiff  testified  embodied 
all  the  terms  of  the  sale)  he  told  plaintiff 
and  Elwell  that  he  would  draw  up  a  con- 
tract containing  the  terms  on  which  he 
would  sell  the  farm  and  submit  It  to  Elwell 
for  him  to  take  home  and  look  over,  and,  if 
the  latter  had  any  changes  to  suggest,  that 
they  would  discuss  tbem  and  attempt  to  ar- 
rive at  an  agreement  However,  plaintiff's 
testimony  Is  directly  opposite  to  that  of  de- 
fendant. Be  testified  that  at  the  last  con- 
versation all  the  terms  were  agreed  upon 
and  he  denied  emphatically  that  as  a  condi- 
tion precedent  to  the  sale  there  should  be  a 
written  contract,  but  testified  that  the  terms 
were  agreed  upon,  defendant  suggesting  that 
he  would  reduce  them  to  writing.  This  writ- 
ing was  to  contain  the  terms  orally  agreed 
upon  and  none  other.  Of  course,  If  plain- 
tiff's evidence  Is  to  be  believed,  the  writing 
was  not  a  condition  precedent  to  the  sale. 
Green  v.  Cole,  103  Mo.  70,  76,  77,  16  S.  W. 
317. 

While  It  Is  true  that  there  was  no  agree- 
ment as  to  the  period  the  note  and  deed  of 
trust  were  to  run,  the  evidence  shows  that 
Elwell  had  the  right  at  any  time  to  pay  the 
full  purchase  price  and  receive  his  deed,  and 
It  Is  apparent  that  defendant  did  not  Intend 
that  the  matter  of  the  time  of  the  running 
of  the  note  should  be  embodied  in  the  terms 
of  the  contract  at  the  time  of  the  sale,  for 
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the  reason  ttiat  In  the  written  contract  that 
he  dre\y  up  nothing  is  said  in  reference  to 
the  matter.  The  writing  drawn  up  by  the 
-defendant  provided  that  the  whole  of  the 
purchase  price  should  be  due  at  the  end  of 
the  tej  yearly  payments.  It  also  provided 
that  Elwell,  when  required  at  any  time  by 
the  defendant,  should  procure  a  loan  on  the 
land  for  as  large  an  amoimt  as  a  loan  com- 
pany would  place  on  it  and  pay  over  such 
amount  to  the  defendant,  and  also  to  exe- 
cute a  second  deed  of  trust  and  notes  cover- 
ing the  unpaid  portion  of  the  purchase  price, 
but  the  writing  nowhere  provides  how  long 
any  such  loan  should  run,  showing  that  de- 
fendant was  willing  to  close  the  deal  on 
terms  not  embodying  the  matter  of  how  long 
the  deed  Of  trust  and  note  to  secure  the  un- 
paid balance  of  the  purchase  price  should 
run,  but  leaving  the  whole  matter  for  future 
negotiation  with  the  buyer.  If  defendant 
was  willing  to  waive  this  matter  and  close 
the  transaction,  plaintiff,  having  performed 
his  part  of  the  contract,  is,  of  course,  enti- 
tled to  bis  commission  for  selling  the  prop- 
erty. 

Plaintiff  offered  five  instructions  and  de- 
fendant eigb^,  all  tit  which  were  refused, 
and  the  court  of  its  own  motion  submitted 
the  issues  in  instructions  A  and  D.  Defend- 
ant claims  that  the  court  erred  in  refusing 
to  give  his  Instructions  Nos.  3,  4,  5,  6,  7,  and 
8  and  in  giving  the  court's  instructions  A 
and  D.  Instructions  Nos.  3,  5,  and  8  cover- 
ed in  general  terms  what  plaintiff  was  re- 
quired to  do  before  he  could  earn  a  commis- 
sion without  reference  to  any  specific  issue 
or  portion  of  the  testimony.  We  do  not  find 
instruction  Ko.  7.  Defendant's  instructions 
Nos.  4  and  6  sought  to  tell  the  jury  that,  if 
one  of  the  conditions  imposed  by  defendant 
was  that  the  oral  agreement  was  to  be  re- 
duced to  writing  and  executed  by  the  re- 
spective parties,  unless  they  found  that  it 
was  reduced  to  writing  and  signed  by  El- 
well,  their  verdict  should  be  for  the  defend- 
ant 

We  think  that  instruction  A  fairly  covers 
all  the  issues  in  the  case  without  referring 
to  any  special  portion  of  the  evidence.  It 
told'  the  jury  that  plaintiffs  contention  was 
that  an  oral  agreement  was  made  in  which 
the  parties  agreed  upon  all  the  terms  impos- 
ed by  the  defendant,  and  that  the  defendant 
contended  that  "he  at  no  time  orally  set 
forth  or  Imposed  the  terms  upon  which  he 
would  sell  such  farm  to  said  prospective 
purchaser,  or  orally  agreed  with  said  pro- 
spective purchaser  for  the  sale  of  said  farm." 


I  Tlie  court  then  instnicted  the  Jury  that  ttiey 
I  must  believe  that  there  was  an  oral  ccntract 
entered  into  wherein  the  defendant  imposed 
and  agreed  to  the  terms  of  the  sale  of  bis 
farm  to  Elwell,  and  that,  if  the  defendant 
did  not  "in  an  oral  agreement"  imiMse  the 
terms  upon  which  he  would  sell  the  farm  to 
Elwell  and  did  not  orally  agree  upon  the 
terms  of  the  sale,  their  verdict  should  be  for 
the  defendant. 

[2]  While  it  is  true  that  the  court  should 
give  instructions  offered  by  the  defendant 
covering  the  grounds  of  the  defenses  assert- 
ed by  him,  which  in  the  trial  court  appar- 
ently assumed  many  aspects,  this  is  not  al- 
ways done,  but,  if  the  instructions,  taken 
together,  fairly  present  the  theory  of  both 
sides  and  fairly  submit  the  whole  case  in  a 
way  that  the  Jury  will  not  be  misled,  the 
losing  party  is  In  no  position  to  complain. 
Hardlster  v.  Married  Men's  League,  118  Mo. 
App.  679,  684,  96  S.  W.  316;  WaddeU  v. 
Railroad,  213  Mo.  8,  111  S.  W.  642.  It  is  not 
necessary  for  us  to  go  to  the  extent  of  hold- 
ing that  defendant's  instructions,  if  given, 
would  have  been  erroneous. 

The  court's  Instruction  D  told  the  Jury 
that,  although  the  oral  agreement,  If  any, 
"did  not  specify  the  time  of  payment  of  the 
deferred  payment  after  $25,000  had  been 
paid,"  it  would  "not  defeat  the  right  of 
plaintiff  to  recover  in  this  case."  Tliere  was 
no  error  in  the  giving  of  this  Instruction  for 
the  reason,  as  we  have  already  stated,  de- 
fendant did  not  see  fit  to  make  as  one  of  bis 
terms  that  the  time  of  the  maturity  of  the 
loan  for  the  deferred  payment  should  be 
specified. 

[3]  Defendant's  assignment  of  error  No.  11 
is  *i;hat  the  court  erred  in  constantly  making 
comments  on  the  evidence  during  the  prog- 
ress of  the  trial,  in  the  presence  and  hearing 
of  the  jury,  to  the  prejudice  of  the  defend- 
ant." The  record  in  this  case  contains  229 
pages.  It  is  not  incumbent  upon  the  court 
to  laboriously  search  this  voluminous  record 
for  the  purpose  of  detecting  where  the  court 
erred  in  the  rejects  complained  of.  Hayes 
V.  McLaughlin  (Sup.)  217  S.  W.  262.  Under 
our  rule  17  (169  S.  W.  xlv)  these  matters 
should  have  been  specifically  pointed  out  ei- 
ther under  the  points  and  authorities  <»■  Id 
the  assignments  of  error.  We  fall  to  find 
any  error  in  the  action  of  the  court  in  cross- 
examining  defendant,  nor  do  we  find  where 
the  court  refused  a  full  cross-examination  of 
plaintiff  by  defendant's  counseL 

The  Judgment  is  affirmed. 

All  concur. 
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BERN  IE    MILL  A  QIN   CO.  V.  ST.  LOUIS 
SOUTHWESTERN  RY.  CO.  et  at. 

(No.  2729.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
14,   1921.    Rehearing  Denied  March 
6,  1921) 

1.  Carriers  ^=988— N6  delivery,  aid  henoe  no 
oonverslon  by  allowing  Inspection  without  per- 
missioa. 

Allo^dnS  'without  penmission  inspection  of 
com  shipped  under  a  bill  of  lading  providing, 
"Inspection  of  property  covered  by  this  bill 
of  la^ng  will  not  be  permitted  unless  provided 
by  la^  or  unless  permission  is  indorsed  on  this 
original  bill  of  lading  or  given  in  writing  by  the 
shipper,"  did  not  amount  to  a  delivery,  and 
therefore  a  conversion  by  the  carrier,  under 
Carmack  Amendment  to  the  Interstate  Com- 
merce Act  (U.  a  Cosap.  St  a  8604a,  86Maa). 

2.  Carriers  «=»l8l'/2  —  Carmack  Amendment 
held  to  refer  only  to  federal  law. 

Provision  in  Carmack  Amendment  to  the 
Interstate  Commerce  Act  (U.  S.  Comp.  St  iS 
8604a.  8fl04aa)  that  nothing  contained  therein 
should  deprive  the  holder  of  a  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has  un- 
der existing  law,  has  reference  only  to  federal 
laws. 

Appeal  from  Circuit  Court,  Stoddard 
County;   W.  8.  O.  Walker,  Judge. 

Consolidated  suits  by  the  Becnle  Mill  & 
Gin  Company  against  the  St.  Louis  South- 
western Railway  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap 
'    peals.    Affirmed. 

K.  C.  Spence,  of  BlooiHfleld,  and  W.  E.  Ed- 
monds, of  Bernie,  for  appellant. 

Daniel  Upthegrove  and  John  E.  Turner, 
both  of  St  liOnis,  and  Wammack  &  Welbom, 
of  Bloomfleld,  for  respondents. 

BRADIiEY,  J.  Plalntlft  filed  three  sepa- 
rate suits  eadi  charging  the  conversion  of  a 
carload  of  com.  These  were  consolidated  and 
tried  before  the  court  on  an  agreed  statement 
of  facts.  The  court  found  for  defendants, 
and  plalntlir  appealed.  The  cause  Is  in  fact 
against  the  Director  General,  who  at  that 
time  was  operating  the  defendant  railway. 

The  i&cts  are  as  follows:  In  November 
and  December,  1018,  plaintiff  sold  to  Rein- 
hart  &  COn  of  McKlnney,  Tex.,  three  cars 
of  com  for  a  certain  price  f.  o.  b.  Bemie, 
Mo.  One  car  went  to  McCauUey,  one  to 
Palmer,  and  one  to  Kosse,  all  in  Texas.  The 
points  of  destination  were  not  on  the  line  of 
the  Initial  carrier.  The  defendant  at  Bemle 
Issued  bills  of  lading  for  each  car,  plaintiff 
being  the  consignor  and  also  the  consignee. 
The  corn  was  consigned  to  order  of  Bemie 
Mill  &  Gin  Company,  "notify  Reinbart  & 
G!o."  Plaintiff  drew  on  Reinbart  &  Co.  for 
the  amount  of  each  car  In  separate  drafts 
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and  attached  the  drafts  to  the  proper  bill 
of  lading  and  deposited  these  in  the  Bank  of 
Bernie  for  collection.  This  bank  sent  said 
bills  of  lading  with  draft  attached  through 
the  usual  channels  to  the  Collins  County 
Bank  at  McKlnney,  where  Reinhart  &  Co. 
resided.  The  drafts  were  presented  to  Rein- 
hart  &  0>.  by  the  OUlns  County  Bank,  and 
payment  was  not  made.  Without  having 
paid  the  drafts  and  without  having  received 
the  bills  of  lading,  Reinhart  &  Co.,  as  said 
cars  reached  their  destination,  instracted 
the  respective  agents  of  the  final  carrier  at 
the  destination,  point  of  each  car  to  allow 
certain  parties  with  whom  Reinhart  &  Co. 
had  contracted  to  resell  the  com  to  inspect 
each  car  of  corn.  On  this  instruction  from 
Reinhart  &  Go.  the  agents  of  the  final  carrier 
permitted  the  seals  to  be  broken  and  the 
com  liuspected.  After  inspection  the  cars 
of  com  were  rejected  by  those  to  whom 
Reinhart  &  Co.  contra<;ted  to  resell.  After 
the  com  was  rejected  the  respective  agents 
of  the  final  carrier  notified  Reinhart  &  Co. 
and  also  the  plaintiff  that  the  corn  had  been 
rejected  after  inspection.  Plaintiff  refused 
to  receive  back  the  com  or  to  advise  what 
disposition  to  make  of  it,  and  also  Reinhart 
&  Co.  refused  to  accept  the  corn  or  advise 
disposition.  In  this  situation  the  final  car- 
rier sold  the  com,  and,  after  dedactiqg  all 
charges,  turned  the  balance  over  to  plain- 
tiff; It  being  agreed  that  plalntifTa  accept- 
ance of  said  balance  would  in  no  wise  preju- 
dice this  cause.  If  plaintiff  recovers  in  this 
cause,  the  amount  Is  to  be  reduced  by  the 
amount  so  received. 

[1]  The  bill  of  lading  was  the  uniform 
order  bill  of  lading  approved  by  the  Inter- 
state Commerce  (Commission,  and  contained 
this  paragraph : 

"Inspection  of  property  covered  by  this  bill 
of  lading  will  not  be  permitted  unless  provided 
by  law  or  unless  fiermission  is  indorsed  on  this 
original  bill  of  lading  or  given  in  writing  by 
the  shipper." 

No  claim  is  made  that  permission  to  in- 
spect was  given.  The  plaintiff  contends  that 
the  act  of  permitting  inspection  under  the 
facts  amounted  to  a  delivery,  and  therefore 
a  conversion. 

Plaintiff  cites  in  support  of  its  contention 
Rice  et  al.  v.  Railroad,  3  Mo.  App.  27 ;  Loef- 
fler  V.  Packet  Co.,  7  Mo.  App.  185 ;  Danciger 
Bros.  V.  Express  Co.,  172  Mo.  App.  391,  158 
S.  W.  466;  Marshall  &  Michel  Grain  Co.  v. 
Railroad,  176  Mo.  480,  75  S.  W.  638,  98  Am. 
St  Rep.  508;  National  Bank  of  Commerce 
V.  Southem  Railway  Co.,  135  Mo.  App.  74, 
115  S.  W.  517;  MelUer  v.  St  Louis  &  New 
Orleans  Transportation  O.,  14  Mo.  App.  281 ; 
People's  State  Savings  Bank  v.  Railroad,  158 
Mo.  App.  519,  138  S.  W.  915;  and  Rosen- 
berger  v.  Pacific  Express  Co.,  241  U.  S.  48, 
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36  Sup.  Ct.  510,  00  L.  Ed.  880.  We  have 
examined  these  anthoritles  and  all  others 
we  have  been  able  to  find  bearing  on  the 
question  In  hand,  and  we  find  none  support- 
ing plaintiff's  position.  In  all  the  cases 
where  conTCrslon  has  been  sustained  there 
was  damage  to  the  shipment ;  but  in  the  case 
at  bar  there  Is  no  claim  that  any  damage 
actually  resulted  to  the  com  by  the  Inspec- 
tion. In  People's  State  SavlngB  Bank  t. 
Railroad,  supra,  It  is  said: 

"If  a  common  carrier  assumes  to  depart  from 
aach  shipping  instructions  and  delivers  the  con- 
signment to  a  connecting  carrier  contrary 
thereto,  he  is  guilty  of  conversion  for  thus 
exercising  dominion  over  plaintiff's  property 
without  regard  to  liis  rights,  and  becomes  an 
insurer  if  the  goods  are  thereafter  lost  from 
any  cause." 

Again  It  Is  said  In  that  case : 

"There  can  b«  no  doubt  that  a  eouTersion  is 
shown  when  one  person  unlawfully  interferes 
with  the  property  of  another  and  assumes  and 
exercises  dominion  over  it  in  disregard  or  in 
defiance,  and  to  the  exdusion,  of  the  owner's 
rights,  as  here.  Any  such  interference  with 
the  owner's  property  and  exercising  dominion 
over  it,  in  defiance  of  and  Inconsistent  with  his 
rights,  constitutes  a  conversion." 

A  number  of  cases  pertaining  to  conversion 
are  cited  in  the  case  from  which  we  have 
quoted ;-  but  neither  that  case  nor  any  other 
therein  dted  are  bottomed  on  a  state  of  facts 
similar  to  the  facts  of  the  instant  case. 

[2]  The  shipment  of  the  com  from  Bemle 
to  Texas  was  an  interstate  shipment  and 
governed  by  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  34  U.  S.  Stat  U 
SM,  TJ.  8.  Comp.  i  8604a.  This  statute  per- 
tains to  Mils  of  lading  and  provides  that  any 
common  carrier  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
in  another  state  shall  Issu^  a  receipt  or  bill 
of  lading,  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss  or  damage  or  in- 
jury to  such  property  caused  by  it  or  by  any 
common  carrier  to  which  such  property  may 
be  delivered.  It  Is  further  provided  in  said 
statute  that  nothing  contained  therein  shall 
deprive  the  holder  of  the  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has 
(under  existing  law.  But  this  last  provision 
referring  to  rights  and  remedies  under  exist- 
ing law  has  reference  only  to  federal  laws. 
American  Silver  Mfg.  Co.  v.  Railroad,  174 
Mo.  App.  184,  156  S.  W.  830.  There  are 
several  provisions  in  the  Interstate  Com- 
merce Act  pertaining  to  bills  of  lading,  but 
no  provision  makes  the  carrier  liable  for 
merely  permitting  Inspection  contrary  to  the 
provisions  of  the  bill  of  lading.  Section 
8604ee,  U.  S.  Comp.  Stat.,  pertains  to  the 
liability  of  the  carrier  where  delivery  of  the 
goods  is  made  to  an  improper  person,  and 
makes  the  carrier  liable  for  such  delivery. 


In  view  of  the  Interstate  Commerce  Act  and 
the  authorities  we  have  been  able  to  And  on 
the  question,  if  plaintiff  can  recover  at  all, 
it  must  be  on  the  theory  that  permission  to 
Inspect  under  the  circumstances  of  the  case 
at  bar  was  equivalent  to  a  delivery  to  an 
improper  person.  This  theory  was  presented 
in  a  West  Virginia  Case.  Dudley  v.  Railroad, 
58  W.  Va.  604,  62  S.  B.  718,  S  L.  R.  A.  (N. 
B.)  1135,  112  Am.  St  Rep.  1027.  In  that 
case  plaintiff  shipped  two  carloads  of  apples 
over  the  Baltimore  &  Ohio  Southern  Railway 
and  connecting  lines  to  Elgin,  111.,  consigned 
to  himself,  with  directions  to  notify  J.  W. 
Sharp,  of  Chicago,  of  the  arrival  of  the  cars 
at  their  destlnatloa  Expecting  Sharp  to 
accept  and  pay  for  the  apples,  plaintiff  made 
drafts  upon  him  for  their  value  as  per  con- 
tract, attached  the  bills  of  lading  to  the 
drafts,  and  discounted  tbem  at  a  bank  in 
Parkersburg,  West  Virginia.  The  bank  caus- 
ed them  in  due  course  to  be  presented  for 
payment  at  Sharp's  ofiBce.  Upon  notice  of 
the  arrival  of  the  cats  Sharp's  agent  was 
allowed  to  Inspect  the  apples  without  pro- 
ducing the  bills  of  lading  or  showing  any 
right  to  possession.  Sharp  had  not  paid  the 
drafts  and  did  not  pay  them.  The  shipment 
was  rejected.  The  final  carrier  notified 
plaintiff  and  asked :  "Shall  we  s^l  for  your 
account?"    Plaintiff  rejiriled: 

"Have  made  claim  against  Baltknore  &  Ohio 
Southern  Railroad  for  full  value  of  cars.  They 
were  wrongfully  delivered.  If  you  sell,  it  will 
be  as  agent  of  tiie  company  and  for  its  benefit"^ 

The  final  carrier  sold  the  apples,  and, 
after  deducting  charges,  tendered  balance 
to  the  plaintiff,  and  he  refused  to  accept,  and 
sued  as  for  conversion.  The  court  there 
said: 

"The  property  was  never  out  of  the  posses- 
sion of  the  defendant  until  sold,  or  removed  for 
sole,  some  time  after  the  inspection.  Sharp's 
agent  was  simply  permitted  to  enter  the  cars, 
set  barrels  out  in  his  wagon,  open  them,  and 
examine  the  apples.  Then  they  were  put  back 
in  the  car  and  it  was  resealed  by  the  agent 
It  may  be  true  that  he  bad  no  right  to  do  so, 
and  that  the  defendant  did  wrong  in  permitting 
the  inspection,  no  evidence  of  title  or  right  to 
possession  having  been  shown;  but  it  is  non 
sequitur  to  say,  upon  these  facts,  there  was  ■ 
delivery.  It  may  have  been  an  unauthorized 
act  of  dominion  over  the  property;  but  whose 
•  •  •  was  it?  Clearly  that  of  the  railroad 
company,  for  the  property  was  still  in  its  ac- 
tual and  legal  custody.  It  never  parted  with 
possession.  Not  every  wrongful  act  on  the 
part  of  a  carrier  authorizes  an  action  against 
it  as  for  a  conversion." 

In  the  L.  R.  A.  note  to  the  Dudley  Case 
it  is  said: 

"The  doctrine  of  the  above  case  that  .the- 
permitting  by  a  conunon  carrier  of  the  inspec- 
tion of  properly  does  not  amount  to  a  delivery 
thereof  on  which  an  action  for  conversion  may 
be  based  seems  to  be  nncontroverted." 
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In  Sloan  t.  Railroad,  126  N.  C  487,  86  S. 
B.  21,  one  Warilck  bad  a  contract  with  the 
Henrietta  Cotton  Mills  for  the  jmrcbase  of 
cotton,  nnder  which  contract  be  bonght  a 
lot  of  cotton.  He  took  a  bill  of  lading  there- 
for "to  order  notify  S.  B.  Tanner,  treasurer." 
Tanner  was  treasurer  of  the  Henrietta  Ck>t- 
ton  Mills.  Warllck  drew  a  draft  on  Tanner 
for  the  price  of  the  cotton,  which  he  in- 
dorse wltb  bill  of  lading  attached  for  value 
to  plalntUt,  Sloan,  mie  carrier  permitted 
the  Henrietta  Cotton  Mills  to  examine  the 
cotton  without  production  of  the  bill  of  lad- 
ing, and  after  examination  the  cotton  was 
rejected  and  draft  not  paid.  The  complaint 
alleges  these  facts,  and  that  bad  not  Inspec- 
tion been  permitted  the  draft  would  have 
been  paid.  To  this  complaint  a  demurrer 
was  filed  and  sustained.  The  Supreme  Court 
held  that  the  request  to  "notify"  conferred 
on  the  cotton  mills  as  full  right  to  inspect 
as  If  it  bad  been  the  consignee,  but  we  do 
not  need  to  and  do  not  decide  that  question 
In  the  case  at  bar.  In  Southern  Express 
Co.  V.  Grace,  109  Miss.  268,  68  South.  172, 
Mrs,  Grace  shipped  four  dresses  0.  O.  D. 
from  Meridian,  Miss.,  to  Bollgee,  Ala.  The 
express  agent  at  destination  point  permitted 
the  condgnee  to  take  the  goods  out  of  the 
office  for  the  purpose  of  examination.  The 
consignee  accepted  one  of  the  dresses  valued 
at  $11  and  delivered  the  others  back  to  the 
express  agent  with  directions  to  return 
them.  The  dresses  were  sent  back  to  Merid- 
ian and  there  tendered  to  Mrs.  Grace  to- 
gether with  the  $11.  She  refused  to  accept 
the  dresses  or  the  $11,  and  brought  suit  for 
the  value  of  the  entire  shipment.  In  that 
case  It  was  contended  that,  when  the  express 
company  delivered  the  goods  to  the  consignee 
in  violation  of  the  instructions  given  by  the 
consignor,  such  amounted  to  a  conversion. 
The  trial  court  so  held,  and  the  Judgment  on 
appeal  was  reversed.  In  Earnest  v.  Rail- 
road, 149  App.  Dlv.  330,  134  N.  T.  Snpp.  323, 
plaintiff  delivered  to  the  carrier  at  Bath, 
N.  T.,  240  barrels  of  apples  consigned  to 
the  order  of  the  First  National  Bank  of 
Wayland,  N.  T.,  and  destined  for  Chicago. 
The  Mil  of  lading  was  delivered  to  the  plain- 
tiff, and  be  attached  same  to  draft  drawn 
by  him  on  Train,  Letterman  &  Ford,  of 
Chicago,  payable  to  the  First  National  Bank 
of  Wayland,  N.  Y.,  and  this  draft  and  bill 
of  lading  were  sent  through  the  bank  for 
collection.  Train,  Letterman  &  Ford  were 
notified  by  the  carrier  on  the  arrival  of  the 
apples  in  compliance  with  the  directions  con- 
tained in  the  bin  of  lading.  This  firm,  Train, 
liCtterman  &  Ford,  sent  two  employees  to 
the  frelghtyard  and  the  yardmaster  unseal- 
ed the  cars,  and  these  employees  with  his 
permission  Inspected  about '16  barrels  of  the 
aisles,  and  after  Inspection  the  car  was  re- 
aealed  and  the  apples  rejected,  «nd  plaintiff 


sned  in  convendon.  The  bUl  of  lading  con- 
tained the  same  provision  against  inspection 
as  In  the  case  at  bar.  Tbe  court  discossed 
the  Carmack  Amendment  (U.  S.  Comp.  St. 
§S  S604a,  8604aa),  showing  that  nothing  there- 
in prohibits  inspection,  and  held  that  under 
the  drcnmstances  there,  where  no  injury  or 
damage  to  the  apples  resulted  from  the  in- 
spection, plaintiff  could  not  recover.  The 
court  said: 

"An  Initial  carrier  is  not  made  liable  for  con- 
version because  a  company  having  the  cnstody 
of  the  property  permits  it  to  be  looked  at  either 
by  the  consignee  or  any  one  else.  If  an  exam- 
ination of  the  property  in  violation  of  the 
agreement  between  the  parties  causes  damage 
to  it,  then  the  first  acceptor  may  be  made  to 
pay  for  that  damage." 

All  the  authorities  we  find  are  against 
plalntlfTs  contention  In  the  case  at  bar.  We 
find  no  case  In  our  own  state  deciding  the 
question  we  have  nnder  consideration.  In 
view  of  the  authorities  we  have  cited,  we 
hold  that  plaintiff  cannot  recover  in  conver- 
sion. Its  action,  if  any,  is  for  any  damage 
done  to  the  com  or  resulting  to  the  com  by 
reason  of  the  unauthorized  Inspection. 

The  Judgment  below  should  be  affirmed; 
and  It  Is  so  ordered. 

FARRINGTON,  J.,  concora. 
COX,  P.  J.,  not  sitting. 


HUFF  V.  DOERR.     (No.   13841.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1921.     Rehearing  Denied 

March  6,  1921.) 

1.  Eviileioe  «=>459(2)— Parol  evidence  admis- 
sible to  show  that  oontraot  signed  by  husband 
was  wife's  contract. 

Parol  evidence  was  admissible  to  show  that 
a  contract  signed  by  defendant's  husband  was 
her  contract;  the  body  of  the  contract  show- 
ing it  was  between  her  and  F.  on  one  part  and 
plaintiff  on  the  other  part. 

2.  Husband  and  wife  <^=>235(2) —  Husband's 
authority  to  sign  contract  as  agent  for  wife 
held  for  Jury. 

Evidence  held  to  make  a  jury  qnestion  of 
husband's  authority  to  sign  a  contract  as  agent 
for  his  wife. 

3.  Contracts  $=» 1 84— Defendant  held  bound  to 
pity  for  work  dona  on  adjoining  property  as 
under  Joint  contract. 

Where  a  contract  purported  to  be  between 
plaintiff  on  one  side  and  defendant  and  an  ad- 
joining ownepon  the  other  side  for  the  build- 
ing by  plaintiff  of  a  street  wall  fronting  prop- 
erties of  defendant  and  adjoining  owner  and 
for  other  work  benefiting  both  properties  and 
fixing  a  sum  as  the  compensation  for  building 
the  wall,  and  other  sums  for  items  of  benefit 
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to  both  owners,  it  was  an  Indirisible  contract, 
which  if  signed  would  have  been  a  joint  and 
several  contract  under  Rev.  St.  1910,  §{  2155, 
2158,  80  that  defendant  was  liable  in  entirety 
though  the  contract  was  not  signed  by  the  ad- 
joining owner. 

4.  Trial  «=»■  94(1 1)— Instruction  on  contract 
held  not  to  take  Issues  from  the  Jury. 

In  an  action  on  a  contract  signed  only  by 
plaintiir  and  defendant's  husband  purporting  to 
be  between  plaintiff  on  one  side  and  defendant 
and  an  adjoining  landowner  on  the  other  side 
for  work  by  plaintiff  benefiting  both  proper- 
ties, an  instruction  for  plaintiff  held  not  to  take 
all  issues  from  the  jury  except  the  amounts  to 
be  paid  for  the  items;  it  requiring  the  jury 
to  find  the  signing  was  with  approval  of  de- 
fendant, that  it  was  defendant's  contract,  and 
that  the  work  was  workmanlike. 

5.  Appeal  and  error  i3=>586(3)— Contention  as 
to  evidence  held  not  reviewable  for  defects  In 
abstract. 

The  contention  in  an  action  on  a  contract 
that  plaintiff's  own  evidence  showed  he  was 
overpaid  could  not  be  considered,  where  the  ab- 
stract showed  that  a  leaf  of  plaintiff's  account 
book  was  lost  and  that  the  book  account  show- 
ed another  matter  not  in  the  abstract;  it  being 
defendant's  duty  to  abstract  all  matter  in  ref- 
erence to  the  point  raised. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  E.  Bumey,  Judge. 

Action  by  Jolin  W.  Hulf  against  Etta 
Doerr.  From  a  judgment  for  plaintiff,  de- 
fendant api>ealB.    Affirmed. 

W.  R.  Heath,  of  Kansas  C!lty,  for  appel- 
lant. 

Goodwin  Creason,  of  Kansas  City,  for  re- 
spondent 

BLAND,  3.  This  suit,  which  arose  In  a 
justice  court.  Is  for  the  balance  due  on  vari- 
ous contracts  had  between  plaintiff  and  de- 
fendant. There  was  a  verdict  and  judgment 
In  plaintiff's  favor  for  $375,  and  defendant 
has  appealed. 

The  facta  show  that  defendant  and  Mrs. 
Flnley  owned  about  1,200  feet  of  ground 
fronting  on  Prospect  avenue  between  Sixtietli 
and  Sixty-Second  street  in  Kansas  City,  Mo. ; 
defendant  owned  the  south  half  of  the  ground 
and  Mrs.  Finley  owned  the  north  half.  De- 
fendant's husband  was  in  charge  of  Mrs.  Fin- 
ley's  property  and  carried  on  verbal  negotia- 
tions with  plaintiff  as  agent  for  the  building 
of  a  wall  in  front  of  both  tracts  and  to  level 
the  ground  to  the  street  grade.  A  written 
contract  was  drawn  which  recited  that  It  was 
entered  into  between  defendant  and  Eva  Fln- 
ley, parties  of  the  first  part,  a^d  plaintiff,  as 
party  of  the  second  part;  that  the  parties  of 
the  first  part  employed  plaintiff  to  build  a 
stone  wall  "running  from  the  northwest  cor- 
ner of  Sixty-Second  street  and  Prospect  ave- 
nue north  on  the  west  side  of  Prospect  ave- 


nue, 1,200  feet"  and  also  to  build  a  wall  run- 
ning from  the  comer  of  Slxty-Seoond  street 
and  Prospect  avenue  west  25  feet.  The 
height,  thldoiess,  and  kind  of  walls  and  ma- 
terials to  be  used  were  specified.  The  con- 
tract closed  as  follows: 

"In  consideration  of  the  above,  the  said  par- 
ties of  the  first  part  agree  to  pay  said  second 
party  the  sum  of  1800.00,"  etc 

It  Is  admitted  by  the  defendant  that  the 
purpose  of  the  proposed  written  contract 
was  that  the  two  properties  should  be  Im- 
proved alike.  The  contract  was  not  signed 
by  Mrs.  Flnley,  and  no  reas<»t  appears  for 
her  failure  to  sign  It,  although  plaintiff  pre- 
sented it  to  her  for  her  signature.  The  om- 
tract  was  signed  by  defendant's  husband'in 
his  own  name,  but  at  defendant's  direction. 
After  the  work  was  commenced,  defendant 
contracted  with  plalntUI  to  build  a  swimming 
pool,  st^s,  extra  wall,  porch,  for  sodding, 
and  for  some  other  things.  Each  one  of 
these  items  was  done  under  a  different  con- 
tract for  a  specified  sum  of  money.  The  evi- 
dence shows  that  plaintiff  fully  performed 
all  of  his  contracts  and  that  there  was  a 
balance  due  blm  somewhat  in  excess  of  the 
amount  of  the  verdict. 

[1]  It  is  insisted  that  the  court  should  have 
sustained  defendant's  demurrer  to  the  evi- 
dence for  the  reason  that  the  contract  was 
not  executed  by  the  defendajat.  It  Is  true 
that  the  contract  la  signed  by  defendant's 
husband  personally  and  there  Is  nothing  in 
the  signature  to  Indicate  that  be  was  acting 
as  agent.  However,  It  Is  always  permissible 
where  simple  contracts  are  Involved  to  show 
by  parol  evidence  who  is  the  real  prlndiml. 
Sparks  v.  Dispatch  Transfer  Co.,  104  Mo. 
531,  647,  648,  15  S.  W.  417,  12  L.  R.  A.  714, 
24  Am.  St  Rep  351;  Jones  v.  Williams,  139 
Mo.  1,  23,  39  S.  W.  486,  40  S.  W.  353,  37  L. 
R.  A.  682,  61  Am.  St  Rep.  436.  There  was 
ample  evidence  to  show  that  defendant's  hus- 
band signed  the  contract  as  her  agent  The 
contract  itself  recites  that  It  was  being  made 
between  defendant,  Mrs.  Flnley,  and  plain- 
tiff.   It  Is  stated  In  2  C.  J.  p.  672: 

"If  the  body  Of  the  instrument  is  In  the 
name  of  the  principal,  or  dearly  shows  an  in- 
tention to  bind  him,  the  form  of  the  signature 
is  immaterial;  it  is  sufficient  if  the  signature 
is  that  of  the  agent  acting  as  agent  In  such 
a  case  the  principal,  is  bound"  if  the  signature 
is  "in  the  name  of  the  agent  alone." 

[2]  There  was  evidence  In  this  case  that 
although  the  negotiations  for  the  building  of 
the  wall  were  carried  on  between  defendant's 
husband  and  plaintiff,  at  the  time  the  written 
contract  was  drawn  up  these  two  took  the 
matter  up  with  the  defendant  and  the  latter 
and  her  husl>and  looked  over  the  contract 
and  defendant  told  her  husband  to  go  ahead 
and  sign  It,  "It  was  all  right"     She  then 
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told  defendant  to  "sign  It  and  to  go  ahead 
with  It  and  she  would  pay  for  It."  There 
was  farther  evidence  that)  defendant  was 
present  while  at  least  a  part  of  the  work 
was  In  progress;  that  she  ordered  various 
changes  made,  and  that  the  work  was  paid 
for  by  ctiedis  drawn  on  her  bank  account  by 
her  husband.  As  already  stated,  half  of  the 
land  belonged  to  her.  We  think  that  under 
these  circumstances  there  is  no  question  but 
that  there  was  sufficient  evidence  to  go  to 
the  jury  on  the  question  of  the  husband's 
authority  to  execute  the  contract  on  behalf 
of  bis  wife,  although  this  authority  was  de- 
nied both  by  her  and  her  husband.  Berkshire 
V.  Holcker,  202  Mo.  App.  433,  439,  440,  216 
S.  -W.  556. 

[3]  Defendant  complains  of  the  refusal  of 
her  Instruction  No.  9  to  the  effect  that  plain- 
tiff could  not  recover  for  any  work  done  upon 
the  land  of  Mrs.  Finley.  Defoidant  insists 
that  the  written  contract  is  divisible  and  that 
it  shows  tliat  each  landowner  was  to  pay  for 
that  part  of  the  wall  on  her  property  and  for 
no  other  portion.  Of  course,  there  is  no  evi- 
rleuce  tliat  defendant  was  not  to  be  bound 
unless  Mrs.  Finley  signed.  Defendant  de- 
nied the  execution  of  the  contract  by  her. 
The  meaning  of  the  written  contract  depends 
largely  upon  the  Intention  of  the  parties  to 
be  determined  from  the  language  of  the  con- 
tract and  the  subject-matter.  This  contract 
was  for  <me  entire  piece  of  work,  that  is,  the 
building  of  a  stone  wall  fronting  the  proper- 
ty of  both  defendant  and  Mrs.  Finley,  and 
for  treatment  of  the  ground  in  relation  to 
the  wall  and  street  It  is  admitted  by  the  de- 
fendant that  it  was  the  intention  of  defend- 
ant's husband  to  have  both  properties  im- 
proved alike.  This  character  of  treatment 
was,  no  doubt,  a  benefit  to  both  properties. 
Plalntiir  was  to  be  paid  $800  for  the  entire 
work.  We  tlilnk  there  is  no  question  but  that 
the  contract  originally  was  intended  to  be 
a  Joint  one,  and  that  its  provisions  and  the 
consideration  to  be  paid  for  the  work  are  not 
divisible  or  dependent.  It  was  stated  in 
Dick  &  Gannon  v.  Riddle,  139  Mo.  App.  584, 
589.  123  S.  W.  486,  487: 

"'A  contract  Is  entire  when  by  its  terms, 
nature  and  purposes  it  contemplates  and  in- 
tends that  each  and  all  of  its  parts,  material 
provisions  and  the  consideration  are  common 
each  to  the  other  and  interdependent.  A  di- 
visible contract  is  one  in  its  nature  and  pur- 
poses susceptible  of  division  and  apportion- 
ment, having  two  or  more  parts  in  respect 
to  matters  and  things  contemplated  and  em- 
braced by  it,  not  necessarily  dependent  upon 
each  other.'  (7  Am.  and  Eng.  Ency.  of  Law 
(2d  Ed.]  95.)  The  test  chiefly  relied  upon 
in  such  cases  is  whether  the  parties  have  ap- 
portioned the  consideration  on  the  one  side 
to  the  different  covenants  on  the  other.  »  •  • 
If  the  consideration  is  apportioned  so  that  for 
each  covenant  there  is  a  corresponding  con- 
aideration,  the  contract  Is  severable.'  (8  Page 
on  Contracts,  i  1484.)" 
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The  fact  that  Mrs.  Finley  did  not  sign  the 
contract  does  not  militate  against  the  idea 
of  Its  being  indivisible.  If  Mrs.  Finley  had 
signed  it,  it  would  have  been  a  Joint  c<m- 
traet  at  common  law,  and  now,  by  virtue  of 
our  statute  (sections  2155,  2158,  R.  S.  1919), 
a  Joint  and  several  contract,  and  plaintUf 
might  have  sued  either  defendant  or  Mrs. 
Finley  for  the  entire  consideration.  Raithel 
V.  Miller,  221  S.  W.  877;  Bagnell  Timber 
Co.  V.  M.  K.  &  T.  Ry.  Co.,  242  Mo.  11,  145  8. 
W.  4<i9.  The  absence  of  the  signature  of 
Mrs.  Finley  therefore  would  not  make  it  any 
less  an  indi\isible  contract.  13  C.  J.  p.  579, 
i  578.  There  is  ample  evidence  to  show  that 
defendant  contracted  for  the  other  work  that 
was  done  by  plaintiff  and  which  is  included 
In  the  work  sued  for  In  this  case. 

[4]  Defendant  complains  of  platntUTs  in- 
struction No.  1.  In  this  connection  it  is  In- 
sisted that  "every  issue  is  taken  from  the 
Jury  except  the  amount  to  be  paid  tor  each 
bit  of  work."  This  instructlwi  attempts  to 
cover  the  entire  case  and, direct  a  verdict 
It  requires  the  jury  to  find  tliat  the  written 
contract  was  executed  with  the  "knowledge, 
consent,  and  approval  of  the  defendant,"  and' 
tells  the  Jury  that  if  It  was  so  executed  It 
was  the  contract  of  the  defendant.  It  fur- 
ther required  the  jury  to  find  that  the  de- 
fendant entered  Into  the  written  contract 
with  plaintiff;  that  the  wall  provided  for 
therein  was  erected  in  pursuance  of  the  writ- 
ten contract  and  modifications  thereof  and 
in  a  workmanlike  manner,  and  if  they  found 
such  to  be  a  fact  they  were  instructed  that — 

"Tour  verdict  must  be  for  the  plaintiff  in 
such  sum,  if  any,  as  you  find  from  the  evi- 
dence plaintiff  and  defendant  a^eed  upon, 
less  any  and  all  payments  and  credits." 

How  could  the  Jury  find  for  plaintiff  under 
this  Instruction  for  the  work  not  covered  by 
the  written  contract,  unless  they  found  that 
plaintiff  and  defendant  contracted  with  plain- 
tiff to  do  the  work?  The  statement  filed  in 
the  Justice  court  alleges  that  these  various 
things  were  to  be  done  at  agreed  prices.  The 
evidence  shows  that  this  was  the  agreement 
and  that  the  work  was  done  In  a  workman- 
like manner,  and  the  instruction  tells  the  Jury- 
that  they  could  find  for  plaintiff  only  in  such 
sum  as  "plaintiff  and  defendant  agreed  upon, 
if  any."  We  think  there  Is  no  question  but 
that  reading  this  instruction  the  Jury  would 
understand  that  they  were  not  to  find  for 
plaintiff  for  these  various  Items  unless  the  de- 
fendant had  agreed  that  plaintiff  should  do 
the  work.  They  could  not  have  agreed  upon 
prices  without  agreeing  upon  the  work. 

Complaint  Is  made  of  plaintiffs  instruc- 
tion No.  2.  This  instruction  does  not  cover 
the  entire  case  or  direct  a  verdict,  but  tells- 
the  Jury  that  if  plaintiff  and  defendant  en- 
tered into  a  written  contract,  then,  as  a  mat- 
ter of  law,  defendant  became  obligated  to- 
pay  the  entire  price  agreed  upon,  notwlth-  ' 
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standing  a  part  of  the  work  waa  done  on  the 
property  of  Mrs.  Finley.  From  what  vie 
bave  said  this  Instruction  was  not  materially 
erroneous. 

[5]  It  Is  contended  tttat  even  plaintiff's  evi- 
dence shows  that  he  was  overpaid  for  the 
work  that  he  did.  This  contention  Is  based 
largely  upon  figures  taken  from  plaintUTs 
book  accoimt  of  payments  received  by  him. 
The  additional  abstract  of  the  record  shows 
that  there  was  evidence  "that  one  leaf  oif 
respondent's  book  account  •  •  •  was 
torn  out  at  a  former  trial,  got  misplaced, 
and  that  respmdent  did  not  know  where  It 
was."  It  also  appears  that  the  book  account 
showed  another  matter  In  regard  to  this  ac- 
count that  was  mot  In  the  original  abstract 
Of  course,  under  such  circumstances  the 
book  account  appearing  in  the  original  ab- 
stract is  not  complete  enough  upon  which  to 
base  such  a  contention  as  is  being  made  tn 
this  case  by  defendant,  and  defendant  should 
have  abstracted  all  matters  In  reference  to 
the  point  now  raised,  and,  having  failed  to 
do  so,  the  point  caimot  be  considered.  Good- 
en  V.  Modem  Woodmen  of  America,  IM  Mo. 
App.  666,  675,  189  S.  W.  894;  Brand  v.  Can- 
non, 118  Mo.  695,  597,  698,  24  S.  W.  434; 
Milling  Co.  V.  Hanebrlnk,  247  Mo.  212,  152 
S.  W.  354,  Ann.  Cas.  1914B,  875. 

We  do  not  find  that  the  Jury  allowed  any- 
thing for  the  swimming  pool,  which  apparent- 
ly was  paid  for.  There  was  no  err6r  in  the 
admission  of  evidence. 

The  Judgment  is  affirmed. 

All  concur. 


INCLINE  MINING  CO.  v.  SMITH. 

(No.  2740.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

1,  1^1.    Behearing  Denied 

March  5,  1921.) 

1.  Ballmant  «s>8— Bailee  Is  Mtopped  to  qgra- 
tlon  ownei's  title. 

Where  defendant  using  a  hoisting  machine 
knew  that  plaintiff  waa  its  real  owner  and  that 
the  right  of  disposition  and  use  of  the  party 
letting  defendant  have  it  was  limited,  he  con- 
tracted accordingly  and  cannot  successfully  as- 
sert that  plaintiff  was  not  the  real  party  in  in- 
terest in  an  action  for  the  value  of  its  use  for 
the  time  after  such  third  person  lost  all  claims 
thereto. 

2.  Bailment  «=>3&-^lthough  property  might 
have  been  treated  as  converted  by  the  owaer, 
he  could  sue  for  value  of  use. 

Although  an  owner  who  let  property  to  one 
who  turned  it  over  to  defendant,  who  knew  the 
ownership,  might  have  treated  defendant's  un- 
lawfnl  withholding  possession  and  continued 
use  of  it  as  a  conversioD,  the  owner  was  not 
compelled  to  do  so  and  could  reclaim  its  prop- 
erty at  any  time  and  sue  for  its  use,  particu- 
larly where  defendant  had  returned  an  equaUy 


good  machine  in  place  of  It  which  plaintilf  had 

accepted. 

3.  Bailment  «s>35— Party  nsing  maehinory  aft- 
er happening  of  conditioa  opon  which  it  waa 
to  be  returned  held  iiablo  for  uso  thereof. 
Where  defendant  was  in  possession  of  a 
machine  from  one  who  contemplated  purchas- 
ing it,  and  defendant  was  to  surrender  it  to 
the  owner  if  the  sale  did  not  happen,  defendant 
was  liable  for  the  value  of  its  use  for  unau- 
thorized detention  in  its  then  condition,  not- 
withstanding it  may  have  been  repaired  l^  him 
prior  to  such  time. 

Appeal  from  Circuit  Court,  Jasper  Coonty; 
Grant  Emerson,  Judge. 

Action  by  the  Incline  Mining  Company 
against  W.  H.  Smith.  Judgment  for  plain- 
tilt,  and  the  defendant  appeals.    AfiQrmed. 

M.  B.  Lively,  of  Webb  Cnty,  for  aivdlant. 
Geo.  y.  Farris,  of  Jf^iUn,  ntr  respondoit 

STUBOIS,  P.  J.  The  appeal  in  this  case 
presents  nothing  except,  a  question  c^  fact 
which  the  trial  Judge,  sitting  as  a  Jury,  found 
in  plaintifTs  favor.  The  statement  of  iilaln- 
tifTs  cause  of  action,  filed  in  a  Justice  court, 
is  not  copied  In  whole  or  in  part  In  the  ab- 
stract of  the  record,  and  we  only  know  from 
appellant's  statement  that  the  object  of  the 
suit  is  to  collect  a  reasonable  rent  for  the 
use  of  a  holster  used  in  mining  operations. 
The  facts,  stated  favorable  to  plaintiff  as  is 
proper  on  defendant's  appeal,  are  that  plain- 
tiff owned  this  holster  which  was  being  used 
In  connection  with  other  mining  machinery 
In  mining  operations  on  a  certain  tract  of 
land  in  Jasper  coimty.  The  plainUfl  made 
an  arrangement  with  the  Fisher  Mining  (Com- 
pany by  which  the  latter  company  took  over 
the  operation  of  the  mines  with  plaintiff's 
machinery  for  a  limited  tlihe  with  the  right 
or  option  to  purchase  plaintiffs  mining  rights 
on  the  land  together  with  the  machinery. 
During  the  limited  option  period,  the  Fisher 
Mining  Company  was  to  have  unrestricted 
use  of  plaintiff's  mining  machinery.  The 
holster  was  in  bad  condition,  some  parts  of 
it  being  broken.  It  was  unfit  for  some  kinds 
of  work,  but  could  be  used  with  some  re- 
pairs for  other  kinds  of  work.  The  defend- 
ant was  in  the  business  of  buying  and  selling 
secondhand  machinery  and  in  renting  holst- 
ers and  other  machinery  for  monthly  rental 
to  persons  engaged  in  mining.  The  Fisher 
Mining  Company  made  an  arrangement  with 
defendant  for  him  to  take  the  h(riBter  in 
question  and  furnish  It  with  one  better  suit- 
ed to  its  purpose.  Tbe  defendant  admits 
that  he  knew  this  holster  was  not  yet  owned 
by  the  Fisher  Mining  Company  and  that  the 
arrangement  was  that  he  would  return  the 
holster  in  question  in  case  the  Fisher  Mining 
(Company  did  not  exercise  its  option  to  ac- 
quire ownership  of  the  mine  and  mining  ma- 
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cblnery  from  plaiatlff.  The  Fisher  Compa- 
ny, before  the  end  of  the  option  period,  con- 
cluded to  and  did  turn  all  the  property  bade 
to  the  plaintiff  and  notified  defendant  of  this 
and  for  him  to  return  the  holster.  This  the 
defendant  did  not  do  for  more  than  a  year 
tbereafter.  In  the  meantime  the  defendant 
Iiad  repaired  the  hoister  In  question  and  was 
renting  it  out  to  other  persons  or  perhaps 
bad  sold  It,  as  he  eventually  returned  a  dif- 
ferent hoister  but  of  equal  value. 

El  3  The  plaintiff  la  not  seeking  to -recover 
for  tlie  use  of  the  holster  during  the  time  the 
Fisher  Mining  Company  had  a  right  to  its 
nse   under  the  option  contract,  but  only  for 
the  time  defendant  continued  to  use  It  after 
that  company  surrendered  the  mining  prop- 
erty back  to  plaintiff  and  defendant  was  no- 
tltied  of  that  fact    It  seems  clear  to  us  that, 
when  -defendant  took  this  holster  from  the 
Fisher  Company  with  the  admitted   under- 
standing that  that  company  would  likely  sur- 
render the  same  back  to  plaintiff  and  if  It 
did  so  he  was  to  return  the  hoister  to  be  sur- 
rendered back  with  the  other  machinery,  thai 
defendant  would   become  liable  to  plaintiff 
for  a  failure  so  to  do.    He  says  his  liability 
Is  solely  to  the  Fisher  Company  with  whom 
he  contracted,  and  while  It  may  be  that  plain- 
tiff might  well  have  held  the  Fisher  Compa- 
ny for  its  failure  to  return  the  hoister,  and 
in  that  event  the  Fisher  Company  might  have 
held  defendant  liable,  yet,  as  the  contract 
made  by  the  Fisher  Company  was  clearly  for 
the  benefit  of  the  plaintiff,  it  can  sue  there- 
on.    13  C.  J.  705.     Plaintiff  was  the  real 
party  at  interest  and  thus  was  the  proper 
person  to  sue  imder  our  code  of  procedure. 
It  was  the  owner  of  the  hoister  at  aU  times, 
and  defendant  knew  that  the  Fisher  Com- 
pany's right  to  dispose  of  or  let  a  third  party 
use  the  hoister  was  limited,  and  he  contract- 
ed accordingly.    That  plaintiff .  became  enti- 
tled to  the  use  and  possession  of  this  proper- 
ty on  the  termination  of  the  Fisher  Mining 
Company's  limited  right  &  clear,  and  for  de- 
fendant's refusal   to  yield   such  possession 
and  continued  use  of  same  he  is  liable  to 
plaintiff. 

[2]  Defendant  says  plaintiff's  cause  of  ac- 
tion is  for  conversion  rather  than  for  the 
nse  of  this  hoister.  We  may  grant  Cbat  plain- 
tiff might  have  treated  defendant's  unlaw- 
ful withholding  possession  and  continued  use 
of  the  bolster  as  a  conversion  of  same,  but  it 
Was  not  compelled  to  do  so.  It  could  still  re- 
claim its  property  at  any  time  and  sue  for 
its  use.  In  fact,  defendant  did  after  a  year's 
time  return  this  hoister  or  one  equally  as 
good  to  plaintiff,  and,  having  accepted  it, 
plaintiff  could  then  only  sue  for  its  past  use. 
[3]  The  defendant  stresses  the  point  that 
the  bolster  at  the  time  defendant  received  it 
was  so  broken  and  oat  of  repair  as  to  have 
no  "rental"  value.  The  evidence  on  this  point 


was  conflicting,  that  of  plaintiff  tending  to 
show  that  It  was  capable  of  being  used  for 
some  kinds  of  work  with  little  or  no  repair. 
This  was  a  question  of  fact  It  appears  that 
defendant  did  repair  it,  though  at  consider- 
able Expense,  notwithstanding  he  knew  he 
might  not  get  to  use  it  very  long.  When  the 
event  on  which  defendant  was  to  surrender 
the  hoister  happened,  the  then  condition  of 
the  holster  and  the  value  of  Its  use  there- 
after must  be  reckoned  with.  Its  out-of- 
repair  condition  and  the  cost  of  repairing  it 
went  to  the  amount  of  the  value  of  its  use, 
rather  than  as  a  bar  to  plaintiff's  action. 
The  amount  of  the  verdict  shows  that  t|ie 
court  gave  consideration  to  this  matter. 
Nothing  is  presented  here  except  a  demurrer 
to  plaintiff's  evidence,  and  that  was  properly 
refused. 
The  Judgment  will  be  affirmed. 


FARRINGTOir  and  BRADLEY,  JJ., 
cur. 


con- 


CHI  CAGO.  B.  &  a  R.  CO.  V.  EVANS  at  al. 
(No.  13497.) 

(ELanaas  City  Court  of  Appeals,  Miasouri. 

Dec  13,  1^0.    Rehearing  Denied 

Feb.  7,  1921.) 

Carriers  «=>  1 96— Petition  against  oonslgnee  for 
freight  helil  demurrable. 
A  petition  by  a  carrier  against  a  consignee 
for  freight  was  demurrable  where  it  did  not 
allege  that  defendant  was  a  party  to  the  con- 
tract of  transportation  or  had  received  or  ac- 
cepted the  freights  the  relation  of  carrier  and 
consignee  not  being  sufficient,  and  ownerahip 
of  goods  not  being  determinative. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  B.  Buckner,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quln- 
cy  Railroad  Company  against  O.  C.  Evans 
and  another.  £^om  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Warner,  Dean,  McLeod  &  Langworthy,  of 
Kansas  City,  for  appellant 

Lebrecht  Kaspar  &  Barber,  of  Kansas 
City,  for  respondents. 

BLAND,  3.  This  Is  a  suit  in  three  counts 
against  the  consignee  for  freight  charges  on 
three  carloads  of  potatoes  tran^orted  by 
plaintiff  and  its  coonectlng  carrier.  The 
court  sustained  a  demurrer  to  the  petition, 
and,  plaintiff  refusing  to  plead  farther,  the 
Judgment  yreat  against  It 

Under  the  allegaticms  of  the  petition  the 
only  connection  that  defendants  had  with 
the  shipments  was  that  defendants  were  the 
consignee  and  the  goods  w^ere  tendered  to 
them  at  the  place  of  destination.  There  is  no 
allegation  that  defendants  were  a  party  to 
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the  contract  of  tranRportation  nor  any  al- 
legation that  the  shipments  were  received  or 
accepted  by  the  defendants.  We  think  tliere 
Is  no  question  but  that  the  court  properly 
sustained  a  demurrer  to 'the  petition. 

It  has  often  been  held  that,  as  the  con- 
tract of  carriage  is  between  the  consignor 
and  the  carrier,  the  former  Is  primarily  lia- 
ble for  freight  charges,  and  that  the  mere  ex- 
istence of  the  relation  of  carrier  and  con- 
signee, in  the  absence  of  an  agreement  ex- 
press or  Implied,  is  not  enough  to  establish 
an  obligation  upon  the  latter  to  pay  the 
transportation  charges.  Central  By.  Co.  of 
New  Jersey  v.  MacCartney,  68  N.  J.  Law,  165, 
52  AtL  675:  10  C.  J.  445,  446;  Michle  on  Car- 
riers, i  1548;  Yazoo  &  M.  V.  R.  Co.  v.  Plcher 
Lead  Co.,  190  S.  W.  387;  Pennsylvania  R. 
Co.  T.  Townsend,  90  N.  J.  Law,  75,  100  Atl. 
855.  The  consignee  Impliedly  agrees  to  pay 
the  charges  If  he  accepts  the  goods  with  no- 
tice that  the  carrier  has  a  Hen  for  a  specified 
amount,  thereby  depriving  the  carrier  of  Its 
lien.  Pennsylvania  R.  Co.  v.  Titus,  156  App. 
Wv.  830,  142  N.  Y.  Supp.  43,  45;  Merrick  v. 
Gordon,  20  N.  Y.  93,  97;  Pennsylvania  R.  Co. 
V.  Townsend,  supra;  Union  Pac.  Ry.  Co.  v. 
Amer.  Smelting  &  Refining  Co.,  202  Fed.  720, 
121  O.  C.  A.  182. 

The  cases  cited  by  plaintiff  are  not  In 
l)oint.  The  carrier's  contract  and  right  to  te- 
cover  Its  freight  cannot  be  made  to  depend 
upon  what  may  be  the  legal  effect  of  the 
mere  relationship  of  consignor  and  the  con- 
signee, and  ownership  of  the  property 
shipped  is  not  the  test  of  liability  to  the  car- 
rier for  freight  charges.  Central  of  Georgia 
Ud.  Co.  V.  Lovell  (Mun.  Ct.)  180  N.  Y.  Supp. 
922;  Portland  Flouring  Mills  Co.  v.  British  & 
Foreign  Marine  Ins.  Co.,  130  Fed.  860,  65  C. 
O.  A.  344;  Finn  v.  Western  Rd.  Corporation, 
112  Mass.  524,  17  Am.  Rep.  128. 

There  Is  nothing  to  assist  plaintiff  in  the 
case  of  Yazoo  &  M.  V.  R.  Co.  v.  Zemurray, 
238  Fed.  789,  151  C.  C.  A.  639.  In  that  case 
the  consignee,  who  was  the  owner  of  the 
goods,  received  the  same,  and  the  question 
was  as  to  whether  the  carrier,  after  collect- 
ing from  the  consignee  a  portion  of  the 
freight,  could  sue  the  consignor  for  the  bal- 
ance. 

The  judgment  Is  affirmed. 

AU  concur. 


KANSAS  FLOUR  MILLS  CO.  v.  MURRY. 
(No.  2709.) 

(Springfield   Court  of  Appeals.     Missouri. 

Feb.  14,  1921.    Rehearing  Denied 

March  5,  1921.) 

Sales  «=3l77— Seller  cannot  recover  for  shlp- 
,    meat  oontrary  to  shipping  orders. 

Where  plaintiff  seller,  having  three  sepa- 
rate contracts  for  sales  of  flour,  of  106  barrels 
each,  ordered  by  defendant  in  May,  July,  and  i 


September,  respectively,  with  the  understand- 
ing plaintiEf  would  aiiip  according  to  defend- 
ant's shipping  instructions,  disregarded  defend- 
ant's shipping  order  to  ship  the  Ju^  and  Sep- 
tember orders  and  instead  shipped  the  May 
and  July  order  and  drew  on  defendant  for  the 
amount  thereof,  which,  as  the  May  order  was 
for  a  higher  price  per  barrel  than  the  other 
orders,  was  for  a  greater  amount  than  defend- 
ant, under  his  shipping  instructions  and  con- 
tract, was  obligated  to  pay,  defendant  had  a 
legal  right  to  refuse  to  take  up  the  draft  and 
accept  the  floor. 

Appeal  from  Circuit  Court,  Phelps  County: 
L.  B.  Woodslde,  Judge. 

Action  by  the  Kansas  Flour  Mills  Company 
against  W.  S.  Murry.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Glen  A.  Wisdom,  of  Kansas  City,  and 
Holmes  &  Holmes,  of  Rolla,  for  airpcllant 

Jones  Bros,  and  Franlc  H.  Farrls,  all  of 
Rolla,  for  respondent 

FARBINGTON,  J.  In  a  suit  filed  by  the 
plaintiff,  appellant  here,  for  the  purchase 
price  of  a  car  load  of  flour  shipped  by  the 
plaintiff  from  Kansas  City,  Mo.,  to  the  de- 
fendant at  St.  Jamtes,  Mo.,  a  Judgment  was 
rendered  In  favor  of  the  defendant  on  the 
verdict  of  the  Jury  in  the  trial  court  The 
plaintiff  appeals  and  charges  that  error  wa^ 
committed  in  the  refusal  of  the  trial  court  to 
strike  out  a  defense  set  up  in  the  answer. 
The  question  was  not  only  raised  on  a  motion 
to  strike  out  that  part  of  the  answer  of  the 
defendant  but  on  the  introduction  of  testi- 
mony to  sustain  the  defense  set  up  in  the  de- 
fendant's answer. 

The  plaintiff's  petition  was  in  two  counts. 
The  first  count  alleged  that  on  May  8,  1917. 
the  plaintiff  contracted  with  the  defendant 
selling  him  105  barrels  of  flour,  to  be  deliv- 
ered f.  o.  b.  St.  James,  Mo.,  with  bill  of  lad- 
ing attached  to  draft  through  the  Bank  of 
St  James,  for  whiqh  It  Is  alleged  the  defend- 
ant was  by  said  written  ccnitract  bound  to 
pay  $14.90  per  barrel,  or  a  total  of  $1,564.50. 
It  is  further  alleged  that  the  fiour  was  ship- 
ped as  per  contract  but  defendant  wrongful- 
ly and  arbitrarily  refused  to  receive  the  same, 
apd  plaintiff  was  compelled  to  resell  the  floor 
at  a  loss  of  $511.35,  for  which  it  asks  Judg- 
ment 

The  second  count  embraces  the  same  alle- 
gations, except  that  It  charges  that  on  July 
24,  1917,  the  i^aintiff  sold  to  defendant  105 
barrels  of  flour,  to  be  delivered  as  set  out  in 
the  first  count,  for  the  contract  price  of  $13.- 
85  per  barrel,  or  a  total  of  $1,454.25 ;  that 
the  same  was  shipped  and  defendant  wrong- 
fully refused  to  receive  and  pay  for  the  same; 
and  that  it  wm  necessary  to  resell  the  flour, 
which  occasioned  a  loss  of  $387.45,  for  which 
plaintiff  asks  Judgment 

The  defendant  first  answered  by  genotd 
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denial,  and  then  set  up  the  following  facts, 
beius  tlie  part  struck  at  by  plaintiff's  motion 
and  constituting  what  the  defendant  says  is 
a  complete  defense  to  the  action,  and  what 
the  plalntlfl  diarges  is  no  defense  whatever. 
The  special  d^ense  Is,  first,  that  on  May  8, 
1917.  through  Sid  M.  LctI,  an  agent  of  the 
plalntiff  the  defendant  contracted  for  the 
purchase  ct  1S5  barrels  of  Hour  for  the  price 
and  sum  of  $14.90  per  barrel  the  same  to  be 
shipped  to  St.  James,  Mo.,  and  paid  for  at  the 
Bank  of  St  James,  bill  of  lading  behig  at- 
tacbed  to  draft;  that  the  order  was  canceled 
by  plaintiff;    that  on  the  24th  day  of  July, 
1917.   the  said  company  by  and  through  Its 
agent,  L>eyi,  again  solicited  the  defendant  for 
other  and  further  order  for  the  purdtiase  of 
flour,  and  at  that  time  represented  to  the  de- 
fendant that  the  May  order  bad  been  cancel- 
ed upon  the  books  of  plaintiff  company  and 
that  the  plaintiff  had  no  outstanding  and  un- 
tllled  order  against  the  defendant;   and  that 
defendant,  rel^'ing  upon  the  statement  of  said 
agent  and  belieTing  the  same  to  be  true,  plac- 
ed an  order  with  the  plaintiff  through  this 
agent  for  105  barrels  of  flour  for  the  price 
and  sum  of  $13.S5  per  barrel,  the  same  to  be 
shipped  in  the  same  way  as  the  May  order; 
that  afterwards,  on  the  6th  day  of  Septem- 
ber, 1917,  at  which  time  neither  of  the  afore- 
said  shipmients  had  been  made,   the  agent, 
Levi,   again  approached  the  defendant  and 
solicited  further  orders  for  the  purchase  of 
flour  from  him,  and  again  represented  to  the 
defendant  that  his  order  of  May  8,  1917,  had 
been  canceled  and  that  the  only  order  out- 
.    standing  against  him  held  by  the  plaintiff  and 
booked  for  shipment  was  that  of  July  24th ; 
and  that,  again  relying  on  such  statements 
and  believing  the  same  to  be  true,  he  purchas- 
ed from  the  plaintiff  through  Levi  an  addi- 
tional 106  barrels  of  flour  at  $11.20  per  bar- 
rel, the  same  to  be  shipped  within  two  weeks 
to  St.  James,  Mo.,  to  be  paid  for  by  draft  to 
which  was  attached  bill  of  lading. 

The  answer  further  set  up  that  Portly  aft- 
er May,  1917,  defendant  notified  the  plaintiff 
to  cancel  his  order  of  May  8th,  and  that 
plaintiff  refused  to  comply  with  his  request 
to  cancel;  that  on  the  14th  day  of  September, 
1917,  the  plaintiff  shipped  to  him  In  one  car 
210  barrels  of  flour,  charging  him  for  the 
same  the  sum  of  $14.90  per  burrel  for  half  of 
it,  and  $13.85  for  the  other  half.  He  alleges 
that  this  was  not  the  price  to  be  paid  in  com- 
pliance with  Ills  contract ;  that  he  informed 
the  plaintiff  that  he  would  accept  the  flour  at 
the  price  stipulated  in  the  contract  of  pur- 
chase, but  that  offer  was  refused.  There  was 
a  further  defense  that  the  plaintiff,  after  de- 
fendant's refusal  to  accept  it,  did  not  procure 
the  reasonable  value  of  the  flour,  and  that  it 
could  have  procured  a  better  price  than  that 
alleged  to  have  been  received  on  the  resale 
in  St  James,  Mo. 
'  "ibs  contract  entered  into  provides  that  the 


sales  were  not  subject  to  cancellatioa  or 
modification  except  by  written  consent  by 
both  parties,  and  that  no  verbal  conditions  or 
modifications  are  valid,  and  that  the  terms 
and  conditions  wrlttoi  on  the  back  of  the  con- 
tract are  binding. 

The  facts  further  show  that  Levi  was 
merely  a  soliciting  agent  having  no  power  to 
make  a  sale,  who  could  only  procure  <^ers 
for  the  plaintiff  which  must  be  sent  to  the 
home  office  for  acceptance  or  rejectlcn.  It 
shows  that  all  of  these  three  orders  were  ac- 
cepted in  due  course  of  mail  by  the  plalntiff 
in  its  Kansas  City  office. 

The  plaintiff  tried  the  case  on  the  theory 
that  it  had  written  contracts  with  defendant 
to  buy  three  different  orders  of  flour,  the  first 
being  In  May,  at  the  price  of  $14.90,  the  sec- 
ond in  July,  at  the  price  of  $13.85,  and  the 
third  in  Septembn,  at  $11.20;  that  all  of 
these  orders  stood  as  valid  subsisting  con- 
tracts and  that  it  had  fulfilled  the  first  two 
orders  by  shipping  210  barrels  of  the  flour 
at  the  prices  named  in  the  orders  and  drawn 
on  defendant  for  the  full  amount  at  those 
prices  with  the  bill  of  lading  attached,  and 
relied  upon  the  propo8iti<»is  of  law  that  the 
contracts  showed  on  their  face  tliat  they 
could  not  be  canceled  without  the  written 
consent  of  plaintiff  and  that  there  could  be 
no  valid  verbal  conditions  or  modifications 
to  the  contracts,  and  further  relied  upon  the 
general  principle  that  a  written  contract  can- 
not be  altered,  changed,  or  modified  by  oral 
testimony. 

The  special  answer  set  up  by  the  defendant 
goes  no  farther  than  to  state  that  the  agent 
Levi,  made  certain  representations  to  him 
which  induced  him  to  place  the  July  order 
and  the  September  order,  and  that  he  relied 
upon  such  representations.  As  we  view  the 
defendant's  transactions  lietween  himself  and 
the  agent  Levi,  the  defendant  does  not  claim' 
that  the  original  contract  was  canceled  by 
Levi  or  modified  or  changed  In  any  way, 
but  defendant  does  rely  upon  the  defense  of 
plaintiff's  failure  to  carry  out  his  July  con- 
tract by  the  statements  made  at  the  time 
that  the  July  contract  was  entered  into,  to 
wit  that  a  certain  state  of  facts  existed,  and 
that  was  that  Levi's  principal  no  longer  car- 
ried as  opra  the  May  order,  but  that  the 
same  had  been  canceled  on  plaintiff's  books. 
If  that  statement  was  made  by  Levi  It  was 
a  representation  of  an  existing  fact,  and  if 
it  was  not  true  it  misrepresented  the  ta.ct 
to  the  defendant,  and  it  was  upon  that  fact 
as  defendant  alleged  and  the  proof  shows, 
that  he  relied  in  placing  the  July  order. 

Appellant  stated  in  the  argument  before 
this  court  that  there  was  not  a  plea  of  fraud 
and  deceit  in  defendant's  answer,  and  on 
reading  the  same  it  does  lack  some  of  the 
necessary  elements  to  charge  fraud.  He 
does,  however,  allege  and  prove  that  he  made 
the  July  and  September  orders  ou  statements 
Of  fact  concerning  the  transactlaB  which 


Digitized  by 


Google 


856 


228  SOUTHWESTERN  BEPOBTEB 


(Uo. 


were  wfthln  the  scope  of  the  authority  of  the 
agent.  This  was  an  Inducement  for  him  to 
enter  Into  the  July  order  and  the  September 
order  and  became  a  part  of  the  consideratlcm, 
and  we  think  that  when  the  plaintiff  drew 
on  the  defendant  for  the  July  order  and  cou- 
pled with  It  In  the  draft  the  amount  claimed 
on  the  May  order,  defendant  had  a  right,  If 
he  had  properly  alleged  fraud,  to  show  that 
the  plaintiff  had  not  c(HnpIled  with  the  sale 
made  In  July.  Had  plaintiff  shipped  to  the 
defendant  the  105  barrels  of  flour  ordered 
In  May,  and  drawn  on  him  for  that  amount, 
so  that  he  could  take  that  amount  and  pay 
that  draft,  we  have  no  doubt  but  what  he 
would  have  been  required  to  do  so  and  that 
any  statements  made  by  the  agent  in  July, 
or  thereafter,  could  not  have  modified,  chang- 
ed, OP  canceled  that  May  order.  But  that  Is 
not  the  case  which  is  before  us.  We  again 
think  that  had  the  plaintiff  shipped  to  de- 
fendant the  lOS  barrels  together  with  the 
feedstuff  that  was  to  be  shipped  with  the 
105  barrels  In  the  July  order,  and  drawn  on 
him  for  that  amount,  the  defendant  coold 
have  shown  that  he  procured  this  order  oa  a 
certain  statement  of  fact  which  was  made 
by  the  agent  and  which  fact  was  not  as  rep- 
resented, and  could  thus  have  defeated  the 
right  to  enforce  the  July  order.  It  will  be 
borne  In  mind  that  the  testimony  offered  by 
the  defendant  was  that  at  the  very  time  he 
placed  the  July  order,  and  the  same  is  true 
as  to  the  September  order,  the  agent  told  blm 
that  he  had  looked  at  his  principal's  books 
and  the  fact  existed  that  the  May  order  had 
been  canceled  not  by  the  agent  but  hy  the 
principal  Itself.  This  was  a  statement  of 
fact  which  entered  Into  the  July  as  well  as 
the  S^tember  order,  which  the  defendant 
alleges  he  relied  upon,  and  whose  testimony 
shows  that  he  relied  upon  these  statements. 

But  appellant  Is  correct  In  stating  that 
the  special  answer  does  not  go  far  enough  to 
allege  a  fraudulent  Inducement  as  It  does 
not  claim  that  the  statements  which  Induced 
him  to  buy  were  talaa. 

This  brings  us,  then,  to  the  questlcKt  of 
whether  the  plaintiff  complied  with  the  con- 
tracts made  with  the  defendant.  If  it  did, 
then  it  should  recover;  but,  if  not,  then  it 
should  fall. 

Admitting  for  the  purpose  of  this  opinion 
that  the  plaintiff  had  three  valid  contracts 
which  could  be  enforced  against  the  defend- 
ant, it  failed  to  comply  with  those  contracts 
when  It  tendered  the  flour  shipped  on  pay- 
ment of  the  amount  of  the  draft  to  which 
bill  of  lading  was  attached,  and  that  be- 
cause it  was  understood  between  the  parties 
that  the  plaintiff  would  ship  according  to 
the  shipping  instructlona  which  were  to  l>e 
given  by  the  defendant  These  shipping  in- 
structions were  given,  as  shown  by  plaintifTs 
Exhibit  D,  on  September  6,  1917,  wherein 
the  defendant  ordered  shipped  the  July  or- 
der and  the  September  order.     Instead  of 


complying  with  these  shipping  Instmctions  as 
made,  the  plaintiff  shipped  the  Hay  order 
and  the  July-  order,  and  drew  on  defendant 
for  that  amount;  and  in  Its  letter  of  Sep- 
tember 20th,  to  the  defendant,  there  Is  an 
admission  that  it  liad  not  compiled  with  de- 
fendant's shipping  orders,  for  In  the  letter 
it  is  stated: 

"For  the  same  reasons  stated  above,  we  ap- 
plied the  210  bbls.  upon  wbidi  yoa  gave  us 
shipping  instructions  on  your  old  $13.85  and 
$14.90  cwntracta  and  had  no  reason  to  believe 
that  it  would  make  any  particular  difference  to 
you  as  one  contract  was  as  good  as  another." 

.  And  then,  on  September  24th,  in  a  letter 
In  which  it  agreed  to  change  the  order  to 
make  it  comply  with  the  shipping  orders 
which  the  defendant  gave,  it  agreed  to  do 
so  only  In  consideration  that  he  would  fur- 
nish shipping  Instructions  for  the  May  order. 

Without  going  Into  the  question  of  wheth- 
er defendant  made  a  proper  plea  of  fraudu- 
lent Inducements  as  to  the  July  and  Sep- 
tember orders,  the  admitted  facts  put  in  evi- 
dence by  the  plaintiff  show  that  it  did  not 
comply  with  the  contracts  wliich  it  made 
with  the  defendant,  which  were  to  ship  out 
the  flour  bought  in  the  July  purchase  aud  the 
flour  bought  In  the  September  purchase, 
but  on  receiving  the  shipping  Instrnctlona  as 
to  these  two  orders  it  concluded  that  it  would 
substitute  the  flour  purcliased  under  the  May 
contract  for  that  purchased  under  the  Sep- 
tember contract;  and  having  done  so,  and 
drawn  on  the  defendant,  with  bill  of  lading 
attached,  for  an  amount  due  on  the  pur- 
diases,  one  of  which  he  had  never  given 
shipping  Instructions  on,  was  requiring  him 
to  pay  more  money  on  that  draft  than  his 
contracts  with  the  plaintiff  required  him  to 
do.  He  therefore  had  a  legal  right  to  refuse 
to  take  up  the  draft  and  accept  the  flour. 

On  reviewing  this  record  before  us,  there 
is  suSlcient  evidence  for  any  trier  of  the  fact 
to  easily  come  to  the  conclusion  that  the 
plaintiff  Itself  had  regarded  the  May  contract 
as  canceled,  and  this  because  tlie  evidence 
shows  that  210  barrels  of  flour  could  t>e  ship- 
ped in  a  car,  and  when  the  July  order  was 
sent  in  It  provided  only  for  105  i)arrel8  of 
flour  to  be  shipped  In  a  car,  the  balance  to 
make  the  car  full  to  be  made  up  of  feedstuff 
at  the  market  price;  and  it  could  well  be 
reasoned  that  if  there  was  still  In  contem- 
plation between  these  parties  that  there  were 
105  barrels  coming  to  defendant  from  the 
May  order,  that  number  with  the  July  order 
would  make  the  full  carload  without  any 
reference  to  filling  the  balance  of  the  car 
with  feedstuff.  And  again,  when  the  plaintiff 
acknowledged  receipt  of  the  September  or- 
der in  Its  letter  of  September  7th,  to  the  de- 
fendant, it  stated: 

"We  are  very  glad  indeed  to  have  this  order 
and  also  received  advice  from  Mr.  IJevi  that 
shipping  instructiong  covering  the  balance  of 
your  oM  orter  (italics  cars)  was  in  the  mail" 
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— wbldt  Shows  tbat  at  tbat  late  date  tbe 
plaintiff  only  had  In  mind  that  it  had  one 
prior  order  for  flour  which  was  in  force  at 
the  time  the  September  order  waa  made, 
and  not  two  prior  orders,  which  is  the  theory 
now  relied  upon  for  a  recovery. 

The  Judgment  Is  for  the  right  party,  and 
Is  affirmed. 

BRADLET,  J.,  concurs. 
CX>X,  P.  J.,  not  sitting. 


SMILEY  ▼.  KENNEY.     (No.  13843.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1021.    RejieariDg  Denied 

March  6,  1921.) 

1.  Negligence  «=9tt9(7)— Speelflo  charge  cen- 
trote  general  allegation. 

Where  plaintiff's  petition  contains  a  gen- 
eral allegation  of  negligence  followed  by  a  spe- 
cific charge  of  negligence,  plaintiff's  case  must 
rest  upon  the  specific  charge. 

2.  Musloipal  oorporatlone  «S9706  (5)— Evidence 
held  hot  to  show  airtomobUe  driver  negligent 
Is  seeing  or  falling  to  see  motoroyoiist. 

In  motorcycle  rider's  action  against  auto- 
mobilist  who  collided  with  him,  evidence  heW 
not  to  show  defendant  was  negligent  in  seeing 
or  failing  to  see  plaintiff  in  time  to  avoid  him. 

3.  Musioipal  oorporatioas  .«=»706(2)— Pleading 
In  suit  for  Injuries  In  street  lield  to  oover 
neither  Issue  raised  by  the  evldseoe  nor  Is- 
sue submitted  by  charge. 

Where  the  petition  charged  that  defendant 
"negligently  •  *  •  caused  and  pertnitted" 
his  automobile  to  collide  with  plaintiff's  motor- 
cycle and  that  defendant  was  negligent  in  this, 
that  he  "saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  plaintiff  in  time,  by  the  exer- 
cise of  ordinary  care,  to  have  avoided  striking 
the  motorcycle  *  •  •  and  negligently  failed 
to  do  so,"  and  the  issue  raised  by  the  evidence 
was  whether  defendant  suddenly  turned  out 
of  his  course  towards  plaintiff,  and  the  issue 
submitted  to  the  jury  by  the  instruction  sub- 
mitting tbe  case  was  whether  defendant  drove 
his  automobile  on  the  wrong  side  of  the  street, 
the  case  proved  was  not  the  one  alleged,  nor 
did  the  instruction  submit  the  precise  issue 
raised  by  the  evidence. 

Appeal  from  C^rcait  Court,  Jackson  Coun- 
ty; Wm.  O.  Thomas,  Judge. 
"Not  to  be  offldally  published." 

Action  by  L.  R.  Smiley  against  Qeorge  T. 
Kenney.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Clarence  Woflord,  Bert  S.  Klmbrell,  and 
Walter  W.  Calvin,  all  of  Kansas  City,  for 
appellant 

E.  E.  Ball  and  Chas.  N.  Sadler,  both  of 
Kansas  City,  for  respondent 


KENNxnr  867 

W.) 

TRIMBLSI,  P.  J.  Plaintiff,  while  riding  a 
motorcycle  going  east  on  Sixteenth  street 
met  and  collided  with  defendant's  automo- 
bile going  west  thereon,  the  collision  occius 
ring  at  some  point  on  the  west  edge  of  the_ 
intersection  of  Sixteenth  street  and  Lydia' 
avenue  in  Kansas  City,  the  last-named  street 
running  north  and  south.  This  suit  was 
brought  to  recover  damages  arising  from  tbe 
injury  sustained;  and  a  verdict  and  judg- 
ment for  $6,000  were  obtained,  from  which 
the  defendant  has  appealed. 

Tbe  petition  charged  that — 

Defendant  "negligently  and  carelessly  caused 
and  permitted  said  automobile  to  run  against 
and  collide  with  the  motorcycle  upon  -  which 
plaintiff  was  riding;  •  •  •  that  defendant 
was  negligent  in  this,  that  he  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  plain- 
tiff in  time,  by  the  exercise  of  ordinary  care,  to 
have  avoided  striking  the  motorcycle  upon  which 
he  was  riding  and  negligently  failed  to  do  so." 

[1]  It  is  somewhat  difficult  to  understand 
what  the  petition  means,  and  whether  the 
above  charge  constitutes  an  allegation  of 
general  negligence  or  whether  it  consists  of 
a  general  allegation  followed  by  a  specific 
charge  of  negligence  in  reference  to  seeing 
or  not  seeing  plaintiff.  Of  course,  if  it  is 
the  latter,  then  plaintiff's  case  must  rest  up- 
on the  specific  charge.  McManamee  v.  Mis- 
souri, etc.,  R.  Co.,  135  Mo.  440,  447,  3T  S.  W. 
119;  Clark  v.  General  Motorcar  Co.,  177  Mo. 
App.  828,  628,  160  S.  W.  676;  Pointer  v. 
Mountain  Ry.,  etc.,  C!o.,  269  Mo.  104,  116,  180 
S.  W.  805,  h.  R.  A.  1917B,  1091.  It  would 
seem  that  the  petition  really  contains  a 
double-barreled  charge,  to  wit,  that  the  de- 
fendant saw  plaintiff  in  time  to  have  avoid- 
ed striking  him,  but  negligently  caused  and 
permitted  his  automobile  to  collide  v^th 
plaintiff,  or  that  he  negligently  failed  to  see 
him  In  time  and  struck  him.  Clearly,  this 
last  is  qpedfic,  whatever  may  be  said  of 
the  other,  and  the  failure  to  see  plaintiff  is 
the  negligence  there  charged.  But,  in  the 
other  charge,  tbe  fact  that  the  defaidant 
saw  plaintiff  Is  also  necessary  to  the  negli- 
gence alleged  therein,  as  tbe  petition  says 
that  is  what  made  the  collision  negligent  on 
the  part  of  defendant 

[2J  Plaintiff,  as  stated,  was  on  his  motor- 
cycle going  east  on  Sixteenth  street.  He  was 
traveling,  so  he  says,  about  10  or  16  miles 
per  hour  and  was  on  the  south  side  of  the 
street  On  Sixteenth  street,  standing  slight- 
ly out  from  the  curb  and  near  the  southwest 
comer  of  Sixteenth  and  Lydia,  was  a  meet 
wagon  facing  east.  The  line  of  plaintiff's 
course  was  behind  this  wagon,  and  he  con- 
tinued behind  it  in  coming  up  to  it  As  he 
readied  the  wagon  he  turned  out  to  the 
north  and  around  to  the  side  of  the  wagon 
In  order  to  pass  It  His  testimony  shows 
that  when  he  thus  tnmed  out  he  saw  the 
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automobile  sometliing  like  8  or  10  feet  away, 
and  "the  automobile  was  so  close  onto  me 
whien  I  observed  it  that  I  really  bad  no 
diance  to  do  anything."  Plaintiff  says  the 
jiutomoblle  was  coming  at  a  rapid  rate  of 
speed,  so  that,  if  that  was  the  time  whai 
each  saw  or  should  have  seen  the  other,  then 
there  was  no  appreciable  time  between  that 
and  the  collision,  and  no  time  for  either 
plaintiff  or  defendant  to  avoid  it.  It  is  true 
plaintiff  says  that,  at  a  poiat  mnch  further 
back  from  the  intersection,  he  saw  the  auto- 
mobile on  the  street,  and  that,  at  that  time, 
there  was  such  a  difference  between  the  lines 
of  travel  of  the  two  vehicles  that  there  was 
no  danger  of  their  colliding,  even  If  he  did 
turn  out  to  pass  the  wagon.  But  there  is  no 
evidence  that  defendant  saw  plaintiff  that 
far  back  up  the  street,  or  that  be  should 
have  seen  him  then.  Indeed,  as  plaintiff's 
line  of  travel  was  concededly  behind  the 
large  meat  wagon,  it  does  not  appear  that 
defendant  ought  to  have  seen  him  then ;  and 
defendant's  evidence,  as  well  as  that' of  the 
man  who  rode  with  him,  is  that  they  were 
looking  straight  ahead  on  Sixteenth  street 
and  did  not  see  plaintiff  until  an  instant  be- 
fore the  collision.  Besides,  prior  to  their 
looking  straight  ahead,  they  had  to  observe 
and  slow  up  for  a  coal  wagon  coming  south 
on  Lydla,  hence  they  would  not  be  to  blame 
at  that  time  for  not  seeing  plaintiff  some 
distance  back  up  Sixteenth  street  and  away 
from  the  intersection.  So  that  if  the  seeing 
or  falling  to  see  plaintiff  is  the  necessary, 
integral,  and  Important  element.  In  defend- 
ant's alleged  negligence,  as  the  petition  nec^ 
essarlly  Implies,  then  there  is  no  evidence 
showing  that  defendant  was  negligent  in 
that  regard. 

[8]  But  there  is  another  matter  which  is, 
in  our  opinion,  fatal  to  the  Judgment  if  the 
one  just  discussed  Is  not 

According  to  plaintiff's  evidence,  the  colli- 
sion would  not  have  occurred  had  not  de- 
fendant, at  the  intersection,  suddenly  turned 
out  of  his  course  and  toward  plaintiff  so  as 
to  get  directly  in  bis  pathway.  Defendant's 
evidence,  on  the  other  band.  Is  that  the  auto- 
mobile did  not  turn  out  of  its  westward 
course,  but  that  the  plaintiff  suddenly  turned 
northeast  out  of  his  course  into  the  pathway 
of  the  automobile,  in  an  attempt  by  plaintiff 
to  cat  the  comer  and  go  north  on  Lydla  ave- 
nue. So  that  the  real  question  in  dispute 
was,  "Who  suddenly  turned  out  of  his 
course?"  Now,  if  one  turns  suddenly  out  of 
bis  course  when  he  sees  that  he  is  going  di- 
rectly and  suddenly  into  another's  pathway, 
the  act  of  negligence  is  In  turning,  but  if  he 
falls  to  see  when  he  ought  to  have  seen,  then 
it  would  seem  that  the  negligence  is  in  fail- 
ing to  see  rather  than  In  turning.  There 
may  be  drcnmstances  when  it  would  be  neg- 
ligent for  one  to  suddenly  turn  out  of  his 
course  whether  he  saw  or  could  have  seen 


another,  and  thi.t  ibight  possibly  be  said  to 
arise  even  at  an  intersection  of  streets  if,  as 
here,  he  was  not  Intending  to  turn  upon  the 
intersecting  street  as  defendant  says  he  was 
not ;  but  it  can  hardly  be  said  to  arise  In  a 
case  where,  as  here,  the  negligence  is  alleged 
to  Inhere  in  the  seeing  or  falling  to  see. 

Plaintiff's  theory  seems  to  be  that  the  pe- 
tition alleges  'general  negligence  in  causing 
and  permitting  the  automobile  to  collide  with 
the  motorcycle,  and  that  the  evidence  of  the 
former  suddenly  turning  out  of  its  course  Is 
merely  a  specification  of  particular  negll- 
f^nce  under  the  general  charge,  since  sadi 
turning  out  would  be  negligent  whether  de- 
fendant saw  plaintiff  in  time  or  f&Ued  to  do 
so  when  he  should  have  seen  him.  But,  In 
the  case  at  bar,  according  to  plaintiff's  o^vn 
testimony,  if  the  defendant  did  not  turn  out 
of  his  course,  then  he  was  not  liable,  regard- 
less of  whether  he  saw  or  did  not  see  idain- 
tifl,  and  witliout  regard  to  whether  he  could 
have  seen  him.  Now,  plaintiff's  instruction 
No.  1,  submitting  the  case  and  directing  a 
verdict,  did  not  submit  the  question  of 
whether  defendant  turned  out.  It  submitted 
the  question  of  whether  defendant  negligent- 
ly drove  his  automobile  "In  a  westerly  di- 
rection on  the  left  or  south  side  of  Sixteenth 
street"  and  whether  "defendant  saw,  or  by 
the  exercise  of  ordinary  care  could  have 
seen,  plaintiff  in  time  by  the  exercise  of  or- 
dinary care  to  have  avoided  striking  the 
motorcycle  and  negli^ntly  failed  to  do  aa" 
But,  under  plaintiff's  own  testimony,  the 
seeing  or  failing  to  see  plaintiff  had  nothini; 
to  do  with  the  question  of  defaidant's  liabil- 
ity unless  defendant  did  turn  out  of  his 
course.  And  the  instruction  did  not  submit 
this  Issue  to  the  Jury,  Driving  on  the  wrong 
side  of  the  street  would  be  negligent  In  It- 
self without  regard  to  whether  defendant 
saw  or  could  have  seen  plaintiff,  and  yet  the 
petition  says' the  seeing  or  falling  to  see  was 
what  constituted  the  negligence.  So  that  we 
do  not  think  "driving  on  the  wrong  side  of 
the  street"  could  be  said  to  be  included  in 
the  general  charge  of  negligence,  where  It  Is 
also  alleged  that  seeing  or  falling  to  see  is 
the  thing  which  makes  the  driving  negligent 
Hence,  "driving  on  the  wrong  side  of  the 
street"  was  not  pleaded,  nor  should  It  be 
said  that  such  driving  is  synonymous  with 
suddenly  turning  tha  automobile  out  of  its 
course.  Indeed,  if,  as  plaintiff  says,  there 
was  ample  space  for  him  to  pass  betweoi  the 
wagon  and  the  course  the  automobile  was 
pursuing  when  he  first  observed  it,  then  the 
automobile  was  not  traveling  on  the  wrong 
side  of  the  street,  and  suddenly  veering  from 
its  course  Is  not  the  same  aa  that  So  that 
the  case  proved  was  not  the  one  alleged,  nor 
did  the  instruction  submit  the  precise  issue 
raised  by  the  evidence  aa  it  should  have 
done,  especially  as  instructions  are  to  vaen 
not  trained  In  the  law.    Plaintiff's  case,  as 
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pleaded,  goes  on  the  Implied  assumption  that 
the  collision  was  inevitable  if  the  defendant 
did  not  avoid  it;  and  if  he  saw  plaintiff  in 
time  or  failed  to  see  him  when  he  should 
have  done  so,  he  was  negUgoit.  But  that  is 
not  the  situation  in  this  case.  Bis  own  tes- 
timony shows  that  it  would  not  have  hap- 
pened had  not  the  defendant  turned  suddenly 
out  of  his  (*ourse.  In  order  to  make  a  case 
he  had  to  prove  this  fact  which  was  outside 
of  his  pleading.  This  fact  was  denied  by  de- 
fendant, and  It  was  not  submitted  to  the 
jury.  If  he  did  not  tarn  out,  then  he  was 
not  negligent  whether  be  saw  plaintiff  or 
failed  to  see  him  when  be  could  have  done 
so,  and  yet  the  petition  says  that  was  where- 
in he  was  negligent.  In  other  words,  the 
general  negligence  first  alleged  is  thus  spec- 
Itled  as  arising  at  least  from  his  failure  to 
see.  As  he  admits  he  did  not  see  plaintiff  In 
time,  the  inference  is  that  the  Jury  found  he 
negligently  failed  to  see  him,  when  the  con- 
ceded fact  Is  that,  if  he  did  not  turn  out, 
there  was  no  negligence  in  either  seeing  or 
failing  to  see. 

The  Judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

All  concur. 


HOPSON  V.  PREQQE.    (No.  13801.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  7.  1921.) 

1.  Fraudulent  conveyances  $=>I47(4)  —  Thera 
Is  "Changs  of  possession"  where  goods  ara  la 
hands  of  bailee  who  has  notice  of  sale. 

Where  the  goods  are  in  the  hands  of  a 
bailee  at  the  time  of  the  sale  and  notice  of  the 
sale  is  given  by  the  seller  to  the  bailee,  there 
is  sufficient  "change  of  poBsesBion,"  within  Kev. 
St.  1919,  S  2282,  making  sale  void  as  to  seller's 
creditors  unless  accompanied  by  delivery  in  a 
reasonable  time,  followed  by  an  actual  and  con- 
tinued change  of  possession  of  goods  sold. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Change.] 

2.  Fraudulent  conveyanees  «=s)l47( I)— Change 
ef  possession  aooomplished  where  as  much 
possession  Is  taken  as  oan  be  under  the  olr- 
oamstanoes. 

If  as. much  possession  of  the  property  .sold 
is  taken  as  can  be  taken  under  the  circumstanc- 
es, there  is  a  sufficient  compliance  with  Rev. 
St.  1919,  }  2282,  making  sale  void  as  to  seller's 
creditors  unless  accompanied  by  delivery  with- 
in a  reasonable  time,  followed  by  actual  and 
continaed  change  of  possession. 

3.  Fraudulsnt  conveyances  <@=>I47(I)  <—  De« 
livery  of  automcbile  to  bailee  with  notice  of 
sale  of  half  Interest  held  compilaaoe  with 
statute. 

Where  owner  of  automobile,  on  sale  of  one- 
half  interest,  placed  the  automobile  in  the  hands 
of  a  third  party  as  bailee,  with  notice  to  him 


that  he  was  holding  it  fbr  the  two  co-owners, 
and  where  each  paid  one-half  of  the  rent  and 
exercised  rights  of  ownership  in  the  car,  there 
was  a  sufficient  compliance  with  Rev.  St.  1919, 
j  2282,  making  sale  fraudulent  as^  to  sell- 
er's creditors  unless  accompanied  by  delivery- 
in  a  reasonable  time,  followed  by  actual  and 
continued  change  of  possession  of  the  things 
sold. 

4.  Partition  «3>20  —  Is  remedy  for  owaer  of 
half  interest  In  aatomoblle  against  execution 
sale  purchaser  claiming  entire  ownership. 

Where  antomobile  was  sold  under  an  ex- 
ecution upon  judgment  against  the  owner  of 
only  one-half  interest  therein,  co-owner's  rem- 
edy against  purchaser,  who  bad  possession  of 
and  claimed  ownership  of  the  entire  car,  was 
on  action  in  partition,  notwithstanding  Rev.  St. 
1919,  iS  1995-20C6. 

5.  Partition  «=>2a— Action  can  be  maintained 
against  defendant  In  possession  pf  personal 
property  claiming  adversely  to  plaintiff. 

The  rule  that  partition  cannot  be  maintain- 
ed to  determine  the  titie  to  property  in  the 
possession  of  defendant  claiming  adversely  to 
plaintiff  applies  only  to  the  partition  of  real 
estate  and  not  personal  property. 

6.  Tenancy  In  common  ^=338(1)— Joint  owner 
cannot  sustain  replevin  against  ootsoaat 

One  tenant  in  common  or  Joint  'owner  can- 
not sustain  replevin  against  his  cotenant. 

7.  Tenancy  In  common  «s»38(l)  —  EJeetment 
not  barred  by  the  f not  that  defeadaat  owns  an 
Interest  in  the  land. 

Kjectment  is  not  barred  by  the  fact  that 
defendant  owns  an  interest  in  the  land,  since 
plaintiff  may  be  entitied  to  be  let  in  posses- 
sion as  a  cotenant. 

Appeal  from  Circuit  C!oart,  Pettis  County ; 
H.  B.  Shain,  Judge. 

Suit  by  W.  R.  Hopson  against  John  Pregge. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Wilkerson  &  Bamett,  of  Sedalla,  for  ap- 
pellant 

Lamm,  Bohling  &  Lamm,  of  Scdalia,  for 
respondent 

BLAND,  J.    This  is  a  suit  to  partition  an  . 
automobile.    The  case  was  tried  by  the  court 
without  the  aid  of  a  Jury.     Judgment  was 
for  the  defendant  and  plaintiff  has  appealed. 

It  was  admitted  that  in  the  early  part  of 
the  year  1919  one  Guthrie  was  the  sole  own- 
er of  the  car.  Plaintiff  testified  that  at 
that  time  Guthrie  made  a  contract  with  him 
wherein  plaintiff  was  to  make  much  needed 
and  extensive  repairs  upon  the  car,  and  in 
consideration  of  plaintiff  doing  the  work  he 
was  to  have  an  undivided  one-half  interest 
In  it  Plaintiff  put  the  automobile  in  a  barn 
of  a  third  person,  and  he  and  Guthrie  told 
such  person  that  it  should  be  held  subject 
to  the  order  of  either  of  them.    Each  paid 


esjFoT  other  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Dicests  and  Indexe* 


Digitized  by 


Google 


860 


228  SOUTHWESTERN  BEPORTBB 


(Mo. 


one-half  of  the  rent  PlalntUT  worked  upon 
the  automobile  and  put  it  In  repair.  Plain- 
tiff took  the  automobile  out  several  times 
and  attempted  to  sell  it,  and  Guthrie  did  the 
same  thing.  Defendant,  executor,  after  the 
work  was  done,  had  the  whole  title  to  the  car 
sold  under  an  execution  upon  a  Judgment  ren- 
dered October  7,  1919,  against  Guthrie;  de- 
fendant buying  In  the  car  at  the  sale.  Plain- 
tiff, hearing  of  the  levy,  and  before  the  sale, 
told  the  attorneys  for  the  defendant  that  "he 
had  a  lien,  or  the  same  as  a  lien,  upon  the 
car." 

There  was  no  declaration  of  law  or  finding 
of  fact  requested,  but  the  court  ex  gratia 
made  the  following  statement  at  the  close  of 
the  evidence: 

"It  is  the  opinion  of  the  conrt  that  the  change 
of  possession  which  followed  the  conveyance  of 
title  by  Guthrie  to  the  plaintiff  was  not  such 
a  complete  change  of  possession  as  is  neces- 
sary to  take  the  conveyance  oat  of  the  fraudu- 
lent conveyance  statute,  but  that  the  subse- 
quent possession  after  title  passed  was  a  joint 
possession  of  the  plaintiff  and  Guthrie,  and 
therefore  the  conveyance  was  void  as  to  credi- 
tors. It  therefore  follows  that  the  execution 
sale  of  Guthrie's  interest  in  the  car  passed  the 
whole  titie,  and  judgment  should  therefore  be 
rendered  for  the  defendant." 

The  fraudulent  conveyance  statute  men- 
tioned by  the  trial  court  Is  section  2282,  B.  8. 
1919.    This  statute  provides  that — 

"Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  con- 
trol, unless  the  same  be  accompanied  by  deliv- 
ery in  a  reasonable  time,  regard  being  had  to 
the  situation  of  the  property,  and  be  followed 
by  an  actual  and  continued  change  of  the  pos- 
session of  the  things  sold,  shall  be  held  to  be 
fraudulent  and  void,  as  against  the  creditors 
of  the  vendor." 

Plaintiff  insists  that  there  was  suificient 
change  of  possession  to  take  the  case  out  of 
the  statute  supra.  This  section  has  been  of- 
ten construed  by  the  courts,  and  it  has  been 
held  that  It  requires  an  open  and  visible 
change  of  possession,  so  that  every  one  will 
know  that  the  property  ha?  changed  hands 
and  the  title  has  passed.  Claflln  v.  Rosen- 
berg, 42  Mo.  439,  97  Am.  Dec  336;  Bnrgert 
V.  Borchert,  59  Mo.  80;  Wright  v.  McCor- 
mlck,  67  Mo.  426;  Stewart  v.  Bergstrom,  79 
Mo.  624;  Halderman  v.  SHlMngton,  63  Mo. 
App.  212;    Bishop  v.  O'Connell,  56  Mo.  168. 

[1,  2]  Tlie  Claflin  Case  Is  authority  for  the 
proposition  that  where  the  vendor  conveys 
the  entire  title  concurrent  possession  of  the 
vendor  and  vendee  is  not  sufficient  to  take 
the  sale  out  of  the  statute.  Where  the  goods 
are  in  the  hands  of  a  bailee  at  the  time  of 
the  sale,  and  notice  Is  given  by  the  vendor 
to  the  bailee  of  the  sale,  there  Is  sufficient 
transfer  of  possosslon.  How  v.  Taylor,  62 
Mo.  692;  Worley  ex  rel.  Standley  v.  Watson, 
22  Mo.  App.  546;   Halderman  v.  Stlllington, 


snpm.  If  as  mnefa  pooaesslon  Is  taken  of  the 
property  ns  can  be  taken  under  the  dream- 
stances.  In  view  of  the  sttnatioa,  the  Btatut!> 
is  complied  with.  State  v.  Casteel,  51  Mo. 
App.  143;  Webster  v.  Anderson,  42  Mich. 
554.  4  N.  W.  288,  36  Am.  Rep.  462. 

[3]  In  this  case  plaintiff,  the  pnrcbaser. 
did  not  get  title  to  the  whole;  therefore  he 
was  not  entitled  to  the  exdnsive  possession 
of  the  property.  Under  such  drcomstanoes, 
while  there  was  no  requirement  that  the 
vendor  deliver  the  exdnsive  possession  to 
plaintiff,  it  was  necessary  that  there  be  some 
visible  act  clearly  and  unequivocally  indicat- 
ing a  delivery  of-  possession  of  a  one-half 
interest,  and  imparting  notice  to  a  prudent 
man  that  such  a  change  had  taken  place.  The 
placing  of  the  automobile  In  the  hands  of  a 
third  party  as  bailee,  and  notification  to  him 
that  he  was  holding  It  for  Guthrie  and  plain- 
tiff, each  i>aylng  one-half  of  the  rent  and  each 
exercising  rights  of  ownership  In  the  car,  was 
such  a  visible  ad  of  delivery  of  the  posses- 
sion of  a  one^ialf  Interest  in  the  car  to  plain- 
tiff as  was  reasonably  necessary  under  the 
drcnmstances,  and  we  think  the  trial  court 
was  in  error  in  Its  condnsions  in  reference 
to  the  matter. 

However,  defendant  Insists  that  the  bur- 
den was  upon  plaintiff  to  prove,  not  only  such 
diange  of  possession  as  Is  required  by  the 
statute,  but  that  a  one-half  Interest  In  the 
automobile  was  conveyed  to  him  regardless 
of  the  statute,  nnd  that,  the  finding  of  the 
court  bdng  silent  upon  this  point,  Its  finding 
must  be  deemed  against  plainUfT  who  had  the 
burdm  of  proof;  ttiat  the  evidence  was  ci»k- 
tradictory  as  to  whether  plaintifl  had  title 
to  one-half  interest  in  the  csir  or  only  a  Ueu 
therecm.  The  court  found  that  the  title 
passed  as  between  Guthrie  and  plaintiff,  but 
that  the  possession  of  the  two  was  Joint  and 
therefore  vdd  as  to  creditors.  The  court 
therefore  found  in  favor  of  plaintiff  as  to 
the  matter  of  the  passing  of  the  title,  and  the 
finding  In  Its  entirety  was  clearly  erroneous. 

[4-7]  We  think  that  partition  Is  the  pr<H>er 
remedy.  While  It  Is  true,  as  insisted  by  the 
defmdant,  that  article  11,  chapter  13,  R. 
S.  1919,  applies  to  the  partition  of  personal 
property  as  well  as  of  real  estate,  and  that 
it  has  been  held  that  where  defendant  Is  In 
actual  possession,  claiming  the  estate  adverse- 
ly to  plaintiff,  partition  to  determine  the  title 
cannot  be  maintained,  and  that  It  is  not  a 
statute  to  try  the  title  or  to  settle  the  right 
of  disputed  possession  (Chamberlain  v.  Wa- 
ples,  193  Mo.  96^  91  S.  W.  934),  this  rule  ap- 
plies to  the  partittcm  of  real  estate  and  not 
personal  property.  One  tenant  in  common, 
or  Joint  owner,  cannot  sustain  replevin 
against  his  cotenant  Pulliam  v.  Burllngame. 
81  Mo.  Ill,  61  Am.  Rep.  229;  lisenby  v. 
Phelps,  71  Mo.  622.  On  the  other  hand,  an 
action  In  ejectment  is  not  barred  by  the  fact 
that  defendant  owns  an  interest  in  the  land. 
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since  plaintiff  maybe  entitled  to  be  let  In  pos- 
session as  a  cotenant  15  Cyc.  64.  At  com- 
mon law  r^al  estate  was  susceptible  of  com- 
mon possession  and  enjoyment,  and  In  case 
of  total  ezclnslon  of  either  cotenant  he  bad 
Ms  remedy  by  an  action  of  ejectment  On 
account  of  the  fict  that  a  Joint  owner  of  per- 
sonal property  had  no  such  remedy,  or  any 
remedy  at  law,  courts  of  chancery  took  Juris- 
diction of  actions  for  the  partition  of  personal 
property,  and  such  courts  for  the  same  reasons 
would  proceed  in  cases  In  which  plaintiff's 
title  to  the  property  was  denied  by  the  defend- 
ant. The  right  of  a  Joint  owner  of  personal 
property  to  x>artltlon  the  same  In  a  court  of 
equity  has  long  been  allowed,  although  he  was 
not  In  the  possession  and  defendant  disputed 
bis  possession  or  claimed ,  the  title  to  the 
entire  estate  adversely  to  plaintiff.  Freeman 
on  Cotenancy  and  Partition  (2d  Ed.)  I  426, 
p.  555;  Godfrey  v.  'White,  60  Mich.  443,  449, 
27  N.  W.  598, 1  Alb.  St  Rep.  687;  Robinson  v. 
I>i<*ey,  148  Ind.  206,  208,  209,  42  N.  E.  679; 
Thompson  v.  Thompson,  107  Ala.  163,  169, 
18  South.  247. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

All  concur. 


STURQiS  V.  KANSAS  CITY  RYS.  CO. 

(No.  1382a.) 

(E^DSSB  City  CJourt  of  Appeals.    Missouri. 

Feb.  7,  1921.     Rehearing  Denied 

M,arcb  5,  1921.) 

1.  Appeal  and  error  Q=»I93(9)— Potltlon  can- 
not be  attacked  first  on  appeal  unlets  It 
states  no  caoae  of  action. 

Where  it  is  contended  on  appeal  for  the 
first  time  that  the  petition  states  no  cause  of 
action,  the  petition  must  be  so  defective  as  to 
wholly  fail  to  state  any  cause  of  action  at  all, 
to  have  the  objection  prevail. 

2.  Pleading  <8=>34(l)— Petition  not  successful- 
ly attacked  by  singlino  out  one  clause. 

A  petition  cannot  be  successfully  attacked 
by  singling  ont  one  clause  and  ignoring  others 
with  which  it  is  closely  connected  and  to  which 
it  relates. 

3.  Pleading  <S=>8(  1 8)— Petition  held  not  to 
merely  state  conclusion  as  to  employment. 

Petition  in  an  action  against  a  street'  rail- 
way for  assault  and  battery  by  servants  held 
not  to  contain  merely  a  conclusion  that  the 
men  were  "acting  within  the  scope  of  their 
employment"  but  also  contained  allegations 
that  they  assaulted  plaintiff  while  he  was  in- 
tending to  becom^a  passenger  and  while  they 
were  actually  en^ged  in  their  duty  and  work 
of  ordering,  directing,  and  controlling  the  cars 
of  defendant  and  the  entrance  of  passengers 
upon  such  cars. 


4.  Carriers  <S=>320(4)— Whether  servants  as- 
saulting plaintiff  wore  acting  within  employ- 
ment held  for  Jury. 

'  In  an  action  against  a  street  railway  for 
damages  for  assault  by  servants  on  intending 
passenger,  evidence  held  ample  to  send  the 
case  to  the  jury  on  the  question  of  whether 
the  men  were  acting  within  the  scope  of  their 
employment,  or  whether  they  had  turned  aside 
from  their  master's  duty  to  do  something  on 
their  own  account. 

6.  Master  and  servant  <S9302(3)— Aotlonable 
assault  defiled. 
To  make  master  liable  for  an  assault  and 
battery  by  a  servant  the  act  must  be  done,  not 
only  while  the  servant  is  employed  in  the  mas- 
ter's business,  but  also  in  the  course  of  that 
employment  in  furtherance  of  toe  employer's 
business. 

6.  Master  and  servant  «3»302(3)— Assault  ■■ 
performance  of  duties  within  scope  of  ao- 
thorlty. 

It  appearing  that  an  assault  and  battery  by 
servants  occurred  in  the  performance  of  their 
conceded  duties,  then  there  could  be  no  ques- 
tion but  that  it  was  in  legal  effect  within  the 
scope  of  their  authority,  and  court  did  not  err 
in  refusing  to  submit  to  the  jury  the  question 
whether  the  servants  were  "acting  within  the 
scope  of  their  authority." 

7.  Trial  «=>228(3)— No  fixed  form  of  expres- 
sion necessary  In  Instructions. 

There  is  no  fixed  form  of  expression  to  be 
used  in  instructions,  the  only  requirement  be- 
ing that  they  submit  all  the  elements  necessary 
to  constitute  a  cause  of  action,  and  expres- 
sions equivalent  to  "scope  of  employment"  are 
line  of  duty,  in  the  employer's  service,  course  of 
the  service,  transaction  of  the  employer's  busi- 
ness, furtherance  of  the  employer's  interests^ 
protection  of  the  employer's  property,  and  the 
like. 

8.  Trial  «=>256(l)— PartythlnMng  Instruction 
not  clear  should  request  one  more  specific. 

If  a  party  deems  an  instruction  to  lack 
clarity  or  not  to  be  sufficiently  specific,  he 
should  seek  an  instruction  on  that  feature. 

9.  Assault  and  battery  <S=340— $1,600  actual 
and  $2,500  punitive  damages  held  net  exoes- 
sive. 

A  verdict  for  $1,600  actual  and  $2,500  puni- 
tive damages  held  not  excessive  for  an  ex- 
tremely severe  and  brutal  assault  upon  plain- 
tiff. 

Appeal     from     Circuit    Court     Caldwell 
County ;  Arch  B.  Davis,  Judge. 
"Not  to  be  officially  published." 

Action  by  Fred  H.  Stnrgia  against  the 
Kansas  City  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Richard  J.  Eigglns,  of  Kansas  City,  Kan., 
and  Russel  Field  and  Gabriel  &  Ck>nkliDg, 
all  of  Kansas  City,  Mo.,  for  appellant 
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W.  W.  CalTln,  of  Kansas  City,  Mo.,  and 
Johnson  &  McAfee,  of  Hamilton,  for  respond- 
ent. 

TRIMBLE,  P.  J.  Plaintiff  brought  this 
action  to  recover  actual  and  punitlye  dam- 
ages because  of  an  assault  committed  upon 
him  by  two  of  defendant's  servants,  said  as- 
sault being  charged  to  have  been  done  while 
in  the  performance  of  their  duties  and  act- 
ing within  the  scope  of  their  employment. 
The  answer  was  a  general  deniaL  After  a 
trial,  the  Jury  returned  a  verdict  for  fl,- 
600  actual  and'  |2,600  punitive  damages,  and 
judgment  was  rendered  thereon,  from  which 
defendant  has  appealed. 

Plaintiff,  a  farmer,  visited  Kansas  City  on 
August  28,  1918,  to  witness  a  flying  exhibi- 
tion given  by  the  United  States  government 
at  Swope  Parle.  The  exhibition  was  witness- 
ed by  a  large  number  of  people,  perhaps 
100,000  or  more,  and  at  its  dose  plaintiff, 
together  with  a  good-sized  crowd,  desiring  to 
return  from  the  park  to  the  city  on  defend- 
ant's street  railway,  walked  to  the  inter- 
section of  Sixty-third  street  and  Swope 
Parkway,  where  plaintiff  put  himself  in  posi- 
tion to  board  the  cars  at  a  point  where  they 
were  accustomed  to  stop  for  the  reception 
and  discharge  of  passengers. 

Shortly  after  reaching  said  point,  one  of 
defendant's  north-bound  or  cityward  cars 
stopped  directly  in  front  of  where  plaintiff 
and  others  were  standing  for  the  purpose 
of  boarding  the  anme.  Plaintiff  was  direct- 
ly in  front  of,  close  to,  and  facing  the  rear 
door  on  the  east  or  right-hand  side,  being 
the  door  through  which  passengers  were  ad- 
mitted to  and  discharged  from  the  car.  It 
had  commenced  to  rain,  the  immense  throng 
was  going  home,  and  cars,  loaded  to  and  be- 
yond their  capacity,  were  proceeding  slowly 
along  the  line  only  a  short  distance  apart. 
The  car  whidi  stopped  in  front  of  plaintiff, 
however,  was  not  crowded,  only  a  few  per- 
sons having  to  stand,  and  there  was  plen- 
ty of  room  for  more.  Anxions  to  board  a 
car,  the  plaintiff,  as  did  others  In  the  num- 
ber waiting  there,  rapped  on  the  door  for 
admittance  and  to  attract  the  conductor's  at- 
tention. The  latter  was  inside  facing  the 
door  and  could  see  plaintiff  through  the 
glass,  and  plaintiff  could  see  that  the  con- 
ductor was  looking  squarely  at  him,  but 
the  conductor  made  no  move  to  open  the 
door,  whereupon  plaintiff  again  rapped  for 
admittance,  but,  instead  of  the  door  being 
opened,  the  car  Immediately  began  to  slowly 
move  on.  As  the  rear  end  was  moving  past 
plaintiff  the  rope  attached  to  the  trolley 
pole  was  hanging  down  and  came  within 
plaintiff's  reach,  and  the  latter  unthought- 
edly  seized  it,  resulting  in  the  trolley  being 
pulled  from  the  wire,  and  the  car,  of  course, 
came  to  a  stt^  after  going  a  few  feet    Real- 


izing In  an  Instant  what  he  had  done,  plain- 
tiff stepped  along  with  or  after  the  car,  hold- 
ing to  the  rope  and  attempting  to  replace 
the  trolley  on  the  wire. 

Before  he  could  do  this,  and  while  be 
was  endeavoring  to  do  so,  defendant's  em- 
ploye Gossage  rushed  to  plaintiff  with  an 
oath,  angrily  saying,  "What  in  the  hell  are 
you  doing  here?"  and  seizing  i^aintiff's  arms, 
pinioning  them  tiehlud  him,  drew  him  off  the 
track,  at  the  same  time  drawing  back  his  fist 
as  If  to  strike  him.  While  this  was  being 
done,  Boyle,  another  employ^  of  defendant, 
had  also  rushed  up  to  plaintiff  and,  pulling 
the  rope  out  of  his  hand,  put  it  under  a 
hook  on  the  car  and  addressed  the  same  sort 
of  remark  to  plaintiff  that  Gossage  had 
made.  As  Gossage  drew  back  his  flst,  plain- 
tiff turned  his  face  toward  him,  and  Boyle 
struck  him  in  the  temple  with  his  fist  and 
immediately  Oossage  also  struck  hln,  and 
he  fell  to  the  ground.  Plaintiff  attempted 
to  arise,  but  was  knocked  down  again  by  the 
men,  who  proceeded  to  kick  him,  and  they 
kicked  him  out  some  10  or  12  feet  from 
where  he  was  first  struck  and  attempted  to 
get  up.  A  traffic  policeman,  attracted  by 
the  occurrence,  came  up,  and  to  him  plaintiff 
remonstrated  about  the  treatment  he  was  re- 
ceiving; whereupon  the  policeman  struck 
him  in  the  face  and  knocked  him  down. 

The  assault  of  the  two  employes  was  par^ 
ticularly  severe  and  brutal.  Plaintiff  was 
kicked  In  the  side,  back  and  ribs.  In  the 
stomach,  and  in  the  neighborhood  of  the  tes- 
ticles. "He  was  bleeding,  his  front  teeth  were 
loose,  his  ear  was  cut,  as  also  his  lips,  his 
eye  was  badly  bruised  and  the  skin  under 
it  broken ;  there  were  several  bruises  on  hii 
body,  and  his  clothes  were  torn  and  dirty. 
Plaintiff  is  6  feet  tall,  weighs  185  pounds, 
and  is  a  strong  man,  but  the  beating  he  re- 
ceived caused  him  to  be  sick  at  the  stomach 
and  so  faint  that  he  could  hardly  stand. 
Gossage  was  67  years  old  and  weighed  210 
pounds,  and  Boyle  was  aged  38  and  weigh- 
ed 185  pounds. 

The  two  employes  after  the  beating  then 
consulted  with  the  policeman,  who  asked 
"Had  we  better  take  him  in?"  To  which 
either  Gossage  or  Boyle  said,  "Yes ;  take  him 
in ;"  whereupon  the  police  ambulance  or  pa- 
trol wagon  was  called  and  plaintiff  was  tak- 
en to  the  police  station,  and  two  days  later 
wa^  tried  In  police  court  and  acquitted. 

The  above  and  foregoing  are  the  facts  as 
detailed  by  plaintiff  and  the  other  witnesses 
In  his  l)ehalf,  who  were  In  the  crowd  and 
saw  the  beating,  but  who  were  strangers  to 
plaintiff  at  the  time.  Their  evidence  shows 
that  at  no  time  did  plaintiff  offer  or  show 
any  resistance  to  the  two  employes  or  to 
the  policeman ;  that  the  two  employes  began 
to  strike  him  about  the  same  time;  that 
the  beating  began  very  quickly  after  the  troi- 
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ley  was  pulled  from  tbe  wire,  and  just  out- 
side the  end  of  tbe  ties  and  between  them 
and  the  cinder  or  dirt  platform  tbere.  Plain- 
tur  was  not  allowed  to  prove  that  tbe  crowd 
remonstrated  at  the  treatment  accorded  him ; 
but  a  number  of  persons  In  the  crowd,  and 
among  them  several  ladles,  gave  their  names 
to  plaintiff  as  witnesses  to  the  occurrence, 
while  he  was  being  held  waiting  for  the  pa- 
trol wagon;  and  during  tbis  wait  plaintiff 
was  kept  moving  from  place  to  place  by  tbe 
men  and  not  allowed  to  remain  at  one  point 
in  tbe  crowd. 

There  is  no  contention  over  tbe  fact  that 
Gioesage  and  Boyle  were  both  employes  of 


fectlve  as  to  wholly  fftll  to  state  any  cause 
of  action  at  alL  But  tbe  petition  is  not  in 
such  a  deplorable  state  as  that.  Tbe  con- 
tention Is  that,  In  alleging  that  tbe  two 
men  committed  tbe  assault  "while  acting 
within  the  scope  of  their  employment,"  tbe 
clause  quoted  Is  a  mere  conclusion  of  tbe 
pleader's  without  any  facts  stated  to  show 
that  they  were  within  such  scope.  But  a  • 
petition  cannot  be  successfully  attadied  by 
singling  out  one  clause  and  Ignoring  others 
with  which  it  Is  closely  connected  and  to 
which  It  relates.  Tbe  petition  alleged  that 
Boyle  and  Goasage  were  in  tbe  employment 
of  defendant,  and  It  was  the  duty  of  the 


the   defendant,   sent  out   to   facilitate   tbe ;  two  men  "to  order,  direct,  and  control  the 
movement  of  the  street  car  traffic,  to  Iteep  ]  movements  of  defendant's     •     ♦     •     cars. 


the  cars  from  being  Impeded,  and  to  pre- 
vent accidents,  owing  to  tbe  great  crowd  nec- 
essary to  be  handled  and  carried. '  The  evi- 
dence of  plaintiff  shows  that  they  were  en- 
gaged In  that  work  that  day;  and  the  evi- 
dence of  both  of  the  men,  who  were  wltness- 


and  to  order,  direct,  and  control  the 
entrance  of  passengers  thereupon,  as  well 
as  their  exit  therefrom."  The  petition  then 
went  on  to  allege  that  plaintiff,  desiring 
and  intending  to  become  a  passenger  on  tbe 
car,  bad  taken  tbe  position  herein  stated. 


es  for  the  defendant,  was  that  they  were  |  and  while  waiting  an  opportunity  to  do  so 
In  the  employ  of  the  defendant,  sent  out  the  two*  men  Boyle  and  Goesage,  "while 
there  to  do  the  above-mentioned  work ;  that '  acting  within  tbe  scope  of  their  employment 


they  were  In  tlie  defendant's  police  depart- 
ment, each  bearing  a  commission  from  the 
city  with  power  to  arrest  people,  and  es- 
pecially to  "arrest  on  sight  anybody  -  doing 
anything  to  the  property  of  the  company." 
l%ey  each  carried  a  revolver.  Gossage  tes- 
tifled  that  tbe  reason  he  was  Interested  in 
getting  tbe  trolley  ba<*  on  the  wire  was 
because,  owing  to  tbe  crowds,  there  were  peo- 
ple riding  on  the  top  and  sides  of  the  cars, 
and,  if  plaintiff  had  let  loose  tbe  trolley 
rope  tbe  trolley  would  have  likely  broken  the 
wire  and  caused  an  accident,  and  be  was 


and  In  tbe  performance  of  their  duties 
thereunder,"  did  wlthodt  cause  or  provoca- 
tion unlawfully  assault  him.  So  that,  con- 
sidering the  last-quoted  clause  of  the  peti- 
tion in  relation  to  the  first-quoted  clause 
and  tbe  facts  alleged,  the  petition  did  not 
contain  merely  a  conclusion  that  tbe  men 
were  "acting  within  the  scope  of  their  em- 
ployment," but  also  contained  lallegations 
that  they  assaulted  plaintiff  while  he  was 
intending  to  become  a  passenger  and  while 
they  were  actually  engaged  in  their  duty 
and  work  of  ordering,  directing,  -and  con- 


there  to  give  good  service,  get  the  people   trolling  the  cars  of  defendant  and  the  en- 


bome,  and  prevent  accidents.  Plaintifr's  evi- 
dence was  that  there  were  no  i)erson8  on 
the  top  or  sides  of  this  car.  Boyle  said  be 
took  tbe  rope  out  of  plaintiff's  bands  and 
hooked  it  onto  the  car  because  be  was  afraid 
plaintiff  would  turn  it  lobse,  whereby  it  would 
sway,  causing  an  accident;  that  after  he 
hooked  it  plaintiff  "seemed  as  though  he  was 
going  to  grab  it  off  again  and  him  and  I  scuf- 
fled around  there."  The  bystanders,  how- 
ever, plaintifrs  witnesses,  say  plaintiff 
made  no  such  effort,  and  that  the  two  men 
knocked  bim  down  and  kicked  him.  Both 
Boyle  and  Gossage  deny  that  they  ever 
struck  plaintiff;  and  defendant's  evidence 
is  to  the  effect  that  no  striking  occurred  un- 
til out  in  the  road  of  Swope  Parkway  after 
the  street  car  had  gone  on  its  way,  and 
that  th«i  the  two  men  did  not  strike  plain- 
tiff, but  that  a  flght  occurred  there  between 
him  and  the  policeman. 

[1-8]  It  is  now  contended  for  the  first  time 
that  the  petition  states  no  cause  of  action. 
Of  course,  for  such  an  objection  to  prevail  at 
this  late  day,  the  petition  must  be  so  de- 


trance  of  passengers  upon  its  cars.  Hence 
the  petition  is  not  open  to  the  attack  that 
is  now  made  upon  it  Maniad  v.  Interurban 
Express  Co.,  266  Mo.  633,  612,  182  S.  W.  881 ; 
Winn  V.  Kansas  City  Belt  R.  Co.,  245  Mo. 
406,  412,  151  S.  W.  98;  McPeak  v.  Missouri, 
etc.,  R.  Co.,  128  Mo.  617,  648,  30  S.  W. 
170,  178  (opinion  of  Judge  Gantt,  which,  on 
the  point  of  tbe  sufildency  of  the  petition; 
was  concurred  in  by  Judge  Burgess  [128  Mo. 
652,  80  S.  W.  179],  and  therefore  became  the 
decision  of  the  court  thereon) ;  Carpenter  v. 
City  of  St.  Joseph,  263  Mo.  705,  714,  174  S. 
W.  53;  Jones  v.  Scbaff  Bros.  Co.,  187  Mo. 
App.  597.  174  S.  W.  177 ;  Nichols  v.  Nichols^ 
134  Mo.  187,  35  S.  W.  577. 

[4]  The  point  that  the  demurrer  to  the 
evidence  should  have  been  sustained  cannot 
be  upheld.  There  was  ample  evidence  to 
send  the  case  to  the  Jury  on  tbe  question  of 
whether  the  men  were  acting  within  the 
scope  of  their  employment,  or  whether  they 
had  turned  aside  from  their  master's  work  to 
do  something  on  their  own  account.  Accord- 
ing to  the  evidence  In  plaintiff's  behalf,  in 
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the  assault,  there  was  no  tnmlng  aside,  eren 
for  an  instant,  from  the  work  of  controlling 
and  expediting  tlie  movement  of  the  car  and 
of  putting  the  trolley  back  on  the  wire.  The 
pulling  of  the  trolley  off  and  the  taking  of 
it  from  plaintiff  and  the  assault  upon  him  all 
occurred  very  quickly  and  constituted  one  en- 
tire transaction.  Tiiexe  is  evidence  that  the 
car  stood  there  a  few  minutes  before  it  went 
on.  It  is  true  plaintiff,  after  being  seized, 
was  pulled  off  the  track  to  the  space  at  the 
end  of  the  ttea;  but  the  assault  had  already 
begun ;  he  was  in  their  charge,  and  was  im- 
mediately knocked  down  as  soon  as  he  was 
off  the  track,  doubtless  being  taken  off  so 
as  not  to  be  in  the  way  of  the  next  car. 
According  to  defendant's  own  evidence,  the 
men  were  there  to  expedite  the  traflSe,  to 
keep  the  car  moving,  to  put  the  trolley  back, 
and  to  prevent  the  plaintiff  from  further  in- 
terfering with  its  movement;  and  the  men 
say  they  were  endeavoring  to  prevent  an  ac- 
cident from  the  trolley  pole  should  plaintiff 
turn  it  loose,  and  there  is  evidence  upon  de- 
fendant's part  that  plaintiff  was  trying  to  re- 
tain the  rope  and  to  again  get  it  off  the  hook. 
So  that,  according  to  their  own  evidence, 
they  were  exerting  themselves  to  get  the  trol- 
ley rope  away  from  him,  to  get  it  back  on 
the  wire,  and  to  get  the  car  going  again 
and  to  keep  plaintiff  from  "grabbing  it  off 
again."  True,  they  claim  they  never  struck 
him,  but  if,  as  all  of  plaintiff's  witnesses,  who 
were  bystanders  and  saw  it,  say,  they  did  as- 
sault him  while  they  were  attempting  to  do 
this  and  in  the  performance  of  that  work, 
them  they  were  doing  the  work  of  their  master 
and  were  within  the  scope  of  their  employ- 
ment There  is  evidence  tliat  during  the  beat- 
ing they  or  one  of  the  two  men  said  to  plain- 
tiff. "We  will  teach  you  how  to  pull  those 
trolleys  off ;"  and  then,  when  consulted  as  to 
what  should  be  done  with  plaintiff,  advised 
bis  arrest,  and  he  was  accordingly  sent  to 
the  police  station,  evidently  to  punish  him 
for  interfering  wlUx  the  movement  of  the  car. 
Each  act  in  this  transaction,  from  the  seiz- 
ing of  plaintiff  dear  on  through  to  the  send- 
ing of  him  to  the  station,  followed  quidi^  and 
fast  after  each  other,  and  the  two  men  were 
in  charge  of  him  all  the  time,  at  least  up  to 
the  arrest,  and  it  constituted  cme  continuous 
transaction,  and  the  beating  occurred  in  the 
course  of  their  performance  of  the  master's 
work  of  ffiqpeditlng  traffic  and  of  preventing 
interference  tlierewith,  as  well  as  accidents 
from  such  interference.  There  was  clearly  a 
case  made  for  the  jury.  Manlad  v.  Inter- 
urban  Express  Co.,  266  Ma  633,  644,  645, 
182  S.  W.  981 ;  Haehl  v.  Wabash  R.  Ck>.,  119 
Mo.  325,  340,  24  S.  W.  737 ;  Winn  v.  Kansas 
City,  etc.,  R.  Co.,  245  Mo.  400,  416,  151  S. 
W.  98;  Whlteaker  v.  Chicago,  etc,  R.  Co., 
252  Mo.  438,  457-^59,  160  S.  W.  1009. 
It  is  claimed  that  error  was  committed  in 


the  giving  of  plalntUFs  Instmction  No.  1: 
E^st,  because  there  was  no  evidence  that 
the  assault  was  within  the  line  of  the  men's 
employment  or  scope  of  their  authority ;  sec- 
ond, because  the  instruction  does  not  sub- 
mit the  question  of  whether  the  servants,  in 
assaulting  plaintiff,  were  acting  within  the 
scope  of  their  authority,  mie  first  of  these 
objections  is  answered  by  our  holding  here- 
in above  stated,  to  the  effect  that  there 
was  ample  evidence  on  that  scor&  As  to  the 
second  objection,  namely,  that  the  Jury  were 
not  required  to  find  that  the  men  were  act- 
ing within  the  scope  of  their  authority,  or 
that  the  instruction  makes  no  distinctioo  be- 
tween whether  the  men  made  the  assault  in 
doing  the  work  of  the  master  or  whether 
they  did  it  in  pursuing  their  own  ends,  there 
is  this  to  be  said:  The  evidence  on  both 
Bides  show6,  and  it  is  conceded,  that  the  au- 
thority of  the  two  men  did  extend  to  the 
directing  and  expediting  of  the  traffic,  to 
keeping  it  from  being  interfered  with,  to 
keeping  cars  moving,  to  taking  the  trolley 
rope  out  of  plaintifTs  hands,  to  putting  it 
back  on  the  wire,  and  to  seeing  that  be  did 
not  further  interfere.  So  that  such  work 
was  admittedly  within  the  scope  of  their  em- 
ployment If,  now,  the  assault  was  commit- 
ted in  the  doing  of  that  work,  thai  unques- 
tionably It  was  within  the  scope  of  their 
employment  There  waa  no  ocmtroversy  over 
that  Tlie  defendant's  evidence  denied  that 
the  two  employes  conunltted  any  assault  at 
all,  and  asserted  that  whatever  assault  was 
committed  was  done  by  the  policeman  after 
the  master's  work  had  been  c<Hnpleted  and 
the  car  had  gone  on  Its  way.  There  was  no 
contention  at  the  trial,  in  any  manner  or 
form,  that  U  the  assault  was  committed  by 
the  two  men  In  doing  the  work  of  getting  the 
car  started  and  preventing  it  from  lieing  in- 
terfered with,  sudi  was  not  In  the  course 
of  their  employment  The  contention  was 
that  the  assault  whoever  did  it,  was  commit- 
ted after  that  work  was  over  and  at  another 
place. 

[1, 6]  Now  the  instruction  submitted  to 
the  Jury  the  question  whether  the  assault 
was  committed  by  the  two  mai  "wbile  en- 
gaged in  the  service  and  employment  of  the 
defendant  and  while  engaged  in  the  perform- 
ance of  their  duties  thereunder."  In  other 
words,  the  instruction  required  the  Jury  to 
find  that  the  assault  was  Aoae  by  the  two 
men,  not  only  while  in  the  service  ot  de- 
fendant but  also  in  the  "performance  of 
their  duties  under  their  employment"  If 
the  assaidt  occurred  then.  It  was  In  the 
course  and  general  scope  of  their  work.  De- 
fendant says  the  phrase  "engaged  in  the  per- 
formance of  their  duties  thereunder"  is  not 
synonymous  with  the  phrase  "within  the 
scope  of  their  authority" ;  but  we  think  that 
under  die  admitted  facta  of  this  case,  the 
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former  phrase  Is  much  clearer  to  a  jury  than 
tlie  other,  for  the  latter  would  leave  the  jury 
room  to  think  that  unless  the  assault  Itaeit 
"was     speeiflcally  authorized   the   defendant 
fvas    not  liable.     Bat,  under  the  oxiceded 
facte.  U  the  assault  occurred  in  the  perform- 
ance  of  the  men's  duties,  then  it  was.  In 
legal  elleet,  within  the  scope  of  their  employ- 
ment  or  authority,   although   It  was  "not 
necessary  to  that  work  or  spedflcally  re- 
qiiired  of  them  by  the  defendant"    Chandler 
V.  Gloyd,  217  Mo.  loc  dt  416, 116  S.  W.  1073, 
10T9.    It  is  true,  to  make  the  master  liable 
for  an  act  of  the  seryant  such  as  here  eaa- 
sldered,  .the   adt  piuust  be  done  not  oidy 
vrblle  the  servant  is  employed  in  the  master's 
business,  but  it  must  be  done  In  the  course 
of    that  employment,   and   be  one   that  is 
done  In  furtherance  of  the  employer's  busi- 
ness.   MdPeak  ▼.  Missouri,  etc.,  B.  Co.,  128 
Mo.  617,  SO  S.  W.  170.     If  the  servant  is 
doing  the  work  for  which  he  Is  employed,  the 
master  Is  liable  to  a  third  person  for  an  in- 
jury caused  by  either  the  manner  or  mode 
of  the  performance.    Collette  v.  Eebori,  107 
Mo.  App.  711,  82  S.  W.  552. 

"If  the  serrant.  In  performing  the  work  of 
the  master,  injures  a  person,  either  through 
malice  or  negligence,  the  master  is  liable,  bat 
if  the  servant  is  not  doing  the  work  of  the 
master  at  the  time  of  the  injury,  but  is,  at 
that  particolar  time,  following  his  own  inclina- 
tions aside  from  his  master's  work,  the  master 
is  not  liable,  and  this  is  the  rule  by  which  to 
test  the  master's  liability."  Grattan  v.  Sued- 
meyer,  144  Mo.  App.  719,  723,  129  S.  W.  1038, 
1040. 

[7, 1]  And,  as  we  have  seen,  if  the  assault 
occurred  in  the  performance  of  the  men's  con- 
ceded duties,  then  there  can  be  no  questioa 
but  that  it  was,  in  legal  effect,  within  the 
scope  of  their  authority.  Indeed,  to  have 
submitted  the  question  whether  the  men 
were  "acting  within  the  scope  of  their  au- 
thority" in  that  phraseology  would  have  suti- 
mltted  a  question  of  law  to  them.  There  is 
no  fixed  form  of  expression  to  be  used  In 
Instructions,  the  only  requirement  being  that 
they  submit  all  the  elements  necessary  to 
constitute  a  £ause  of  actioo. 

"Elxpressions  equivalent  to  'scope  of  employ- 
menf  are  line  of  dnty,  in  the  employer's  serr- 
iee,  course  of  the  service,  transaction  of  the 
emidoyer's  business,  furtherance  of  the  em- 
ployer's interests,  protection  of  the  employer's 
property,  and  the  like.  The  general  idea  is 
tliat  the  employe  at  the  time  of  doing  the 
wrongful  act,  in  order  to  fix  liability  on  the 
employer,  must  have  been  acting  in  behalf  of 
the  latter  and  not  on  his  own  accoimt."  18  B. 
a  L.  797. 

The  instruction  did  not  omit  a  necessary 
dement  of  plaintiff's  case.  If  It  was  deem- 
ed to  lack  clarity,  or  was  not  sufficiently 
ipeciflc,  the  defendant  could  have  asked  an 


iBstrnetlon  on  tbat  feature;  but  nothing  of 
the  kind  was  done,  and,  as  we  have  said, 
the  case  was  not  tried  on  the  theory  that 
there  was  any  question  of  the  assault  being 
within  the  scope  of  their  employment,  if 
it  was  committed  In  the  furtherance  of  their 
business  of  expediting  traffic,  or  of  prevent- 
ing interference  therewith. 

[9]  It  is  urged  that  the  verdict  Is  exces- 
sive. But  we  cannot  so  say  in  view  of  the 
extremely  severe  and  brutal  treatment  of 
plaintiff  disclosed  by  the  record. 

The  judgment  la  affirmed. 

All  concur. 


STATE  M  nl.  aad  to  Use  of  STANDARD 
REGULATOR  CO.  v.  FIDELITY  &,  DE> 
POSIT  CO.  OF  MARYLAND  at  al.  (Ne. 
13595.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1921.     Eehearing  Denied 

Man*  6,  1921.) 

1.  Jadgment  «s>60l— ReMvery  for  breach  of 
contnwtor's  bond  held  aot  to  bar  subsequent 
recovery  for  other  breach. 

Becovery  against  surety  companies  in  one 
county  for  breach  of  bond  given  by  the  con- 
tractor for  constraction  of  the  superstructure 
of  the  state  capitol  building  to  promptly  pay 
for  materials  and  labor  used,  the  judgment  be- 
ing for  the  penalty  of  the  bond  to  remain  as 
security  for  other  breaches  as  provided  by  Eev. 
St  1019,  fg  1083,  1035.  meaning  prior  as 
well  as  subsequent  breaches,  did  not  bar  re- 
covery against  the  sureties  for  another  breadi 
of  such  bond;  the  matter  in  issue  in  the  prior 
action  not  being  the  bond  per  se,  but  the  par- 
ticular breach. 

2.  Evidence  «=>20e(2)-iAdnii«slont  in  dofoad- 
ants'  bill  In  another  case  held  properly  ad- 
mitted. 

In  an  action  against  sureties  on  a  contrac- 
tor's bond,  the  trial  court  did  not  err  in  ad- 
mitting in  evidence  a  bill  in  equity  in  another 
case  wherein  the  sureties  were  plaintiffs,  which 
bill  contained  many  admissions  of  facts  dis- 
puted by  defendant  sureties  in  the  action  on 
the  bond. 

Appeal    from    Olrcnlt    Court,    Callaway 
County;    David  H.  Harri:3,  Judga 
"Not  to  be  officially  published." 

Suit  by  the  State  of  Missouri,  at  the  rela- 
tion and  to  the  use  of  the  Standard  Bega- 
lator  Company,  against  the  Fidelity  &  De- 
posit Company  of  Maryland  and  others. 
From  judgment  for  defendants,  plaintiff  ap- 
peals. Beversed,  and  remanded,  with  direc- 
tions. 

Pope  &  Lohman,  of  Jefferson  0it7,  for  ap- 
pellant 

"W.  Christy  Bryan,  of  St  Louis,  and  A.  B. 
Li.  Gardner,  of  Clayton,  for  respondenta 
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BLAM>,  J.  This  Is  a  salt  on  a  bond  ex- 
ecuted under  the  proTlsions  of  tbe  Laws  of 
1913,  p.  128,  and  article  3,  c.  15,  R.  S.  1909. 
The  bond  was  dated  November  28,  1913,  and 
■  was  executed  by  John  Gill  &  Sons  Com- 
pany as  principal  and  defendants  as  suretlea, 
and  In  favor  of  tbe  state  of  Missouri.  One 
of  the  conditions  of  the  bond  was  that  said 
company  should  promptly  furnish  and  pay 
for  materials  and  labor  used  under  its  con- 
tract for  the  construction  of  the  superstruc- 
ture of  the  Missouri  state  capitol  building  at 
Jefferson  City.  There  was  a  verdict  and 
Judgment  for  plaintiff  In  the  sum  of  $2,082.50, 
but  the  court  granted  a  new  trial  on  account 
of  the  refusal  by  it  of  defendants'  instruc- 
tions Nos.  4  and  5. 

The  facts  show  that  on  February  24,  1914, 
John  Gill  &  Sons  Company  sublet  the  work 
of  installing  the  plumbing  and  drainage, 
ventilating,  heating,  power  plant,  vacuum 
system,  and  electric  wiring  of  the  capitol 
building  to  the  Hanley-Casey  Company.  On 
November  2,  1914,  relator  entered  into  a 
contract  with  Hanley-Casey  Company  for 
the  installation  of  the  temperature  regula- 
tion system  in  the  capitol  building.  Tbe 
amount  to  be  paid  the  relator  under  the  con- 
tract was  $3,400.  On  November  17,  1914, 
the  Hanley-Casey  Company  was  reorganized 
and  its  business  transferred  to  the  Hanley- 
Casey  Mechanical  Equipment  Company.  The 
latter  company  took  over  the  former's  assets 
and  assumed  its  liabilities  and  proceeded  to 
carry  out  Its  contracts.  Relator  continued 
to  furnish  the  material  and  labor  and  to 
install  the  temperature  regulation  system, 
but  before  It  could  complete  its  contract  the 
Hanley-Casey  Mechanical  Equipment  Com- 
pany was  adjudged  a  bankrupt  on  August  15, 
1916.  After  the  bankruptcy  relator  treated 
Its  contract  as  terminated  and  charged  the 
Hanley-Casey  Mechanical  Equipment  Compa- 
ny with  tbe  labor  and  materials  furnished 
and  expenses  incurred  plus  a  resiaonable  per- 
centage for  overhead  in  handling  the  same, 
upon  all  of  which  this  suit  is  based. 

After  the  banluruptcy  of  the  Hanley-Casey 
Mechanical  Equipment  Company,  John  Gill 
&  Sons  Company  entered  into  a  contract 
with  the  relator  to  furnish  tbe  materials  and 
advice  necessary  to  complete  the  tempera- 
tare  regulation  system  and  to  guarantee  its 
successful  operation.  Tbe  amount  to  be  paid 
under  this  cimtract  was  $1,725.  Before  the 
institution  of  the  suit  at  bar,  and  on  October 
27,  1917,  relator  instituted  a  suit  against  the 
same  defendants  in  the  circuit  court  of  Cole 
county,  Mo.,  for  a  breach  of  the  same  bond 
sued  upon  in  this  case  and  for  the  materials 
furnished  John  Gill  &  Sons  Company  un- 
der relator's  contract  with  that  company  for 
the  completioni  ot  the  Installation  of  the 
temperature  regulation  system.  This  latter 
suit  resulted  on  September  24,  1919,  in  a 
Judgment  for  plaintiff  In  the  sum  of  $1,922.24. 


The  answer  herein,  among  other  tfttngs, 
pleads  a  prior  suit  pending  in  the  circuit 
court  of  Cole  county,  and  that  the  matters 
and  things  complained  vC  in  the  soit  In  flie 
circuit  court  of  Cole  county  were  sabeequent 
to  those  complained  of  in  the  petition  pend- 
ing In  this  case,  and  that  the  matters  com- 
plained of  In  this  case  oould  have  been  in- 
cluded in  the  Oole  county  suit,  and  alleged 
that  relator  had  split  its  said  cause  of  ac- 
tion. The  answer  also  pleads  that  the  same 
material  sued  for  In  the  case  at  bar  was 
recovered  for  in  the  Cole  county  suit. 

Defendants'  refused  instructions  Nos.  4 
and  6  in  the  case  at  bar  are  to  the  effect  that, 
if  the  Jury  found  that  at  the  time  of  the 
Institution  of  the  present  case  plaintiff  here- 
in had  filed  suit  against  the  defendants  here- 
in in  the  circuit  court  of  Cole  county  on  the 
same  bond  that  it  had  sued  on  in  this  case, 
and  that  the  facts  and  things  complained  of  in 
this  suit  existed  at  the  time  of  tiie  institn- 
tion  of  the  other  suit,  thea  their  vadict 
should  be  for  the  defendants. 

[1]  In  contending  that  the  court  did  ri^t 
in  sustaining  the  motion  for  a  new  trial  oo 
the  grounds  given  by  the  court,  defendants 
contend  substantially  as  follows:  That  at 
tbe  time  of  the  filing  of  the  Cole  county  suit 
upon  this  bond  the  matters  complained  ot  in 
the  case  at  bar  had  arisai,  and  therefore 
plaintiff  had  a  cause  of  action  at  that  time 
on  the  bond  for  the  things  complained  of  in 
this  suit;  that  the  breach  of  the  contract 
and  bond  by  the  Hanley-Casey  Company  and 
Its  successor  for  which  this  suit  was  brought 
was  prior  to  the  breach  on  account  of  the 
defkult  of  John  GiU  te  Sons  Company  on 
its  contract  with  relator  to  finish  the  un- 
completed work  covered  by  the  Hanley-basey 
contract;  that,  in  other  words,  both  breach- 
es of  tbe  bond  occurred  prior  to  the  insti- 
tution, of  the  first  suit  in  Cole  county;  and 
that,  where  a  party  sues  for  a  breach  of  a 
contvact  or  bond,  he  must  include  in  his  salt 
all  breaches  that  have  occurred  up  to  the 
time  of  the  filing  of  the  suit 

It  was  stated  In  Savings  Bank  v.  Traoey, 
141  Mo.  252,  268,  42  S.  W.  946,  947: 

"No  rule  of  law  is  better  settled  than  that 
a  single  cause  of  action  cannot  be  split  in  or- 
der that  separate  suits  may  b«  broogbt  for 
the  various  parts  of  what  constitntes  but  one 
demand  and  the  rule  is  founded  upon  the  plain- 
eat  and  most  substantial  Justice.  It  is  an  old 
maxim  of  the  common  law  that  "No  one  ought 
to  be  twice  vexed  for  one  and  the  same  cause.' 
It  has  always  been  regarded  as  a  matter  of 
concern  to  the  state  that  litigation  should  bave 
an  end  and  that  no  citizen  should  be  unneces- 
sarily harassed  with  a  multiplicity  of  suits." 

There  is  but  one  exception  to  this  rule, 
and  that  la  where  the  "former  actlcm  was 
brought  in  unavoidable  ignorance  of  the  fall 
extent  of  the  wrongs  received  or  Injories 
done."    Savings  Bank  v.  Tracey,  supra,  141 
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Mo.  loc  dt  259,  42  S.  W.  946.  The  rule  thus 
stated  is  supported  by  a  long  line  of  dedslona 
In  tbls  state.  Union  R.  &  Transportation  Co. 
V.  Traube,  59  Mo.  355 ;  Moran  v.  Planklnton, 
64  Mo.  837;  Pfeiffer  v.  Suss,  73  Mo.  245; 
Bircher  t.  Boemler,'  204  Mo.  654,  103  S.  W. 
40;  Aley  v.  Railroad,  211  Mo.  460,  481,  111 
S.  W.  102;  Pettlt  V.  Ina  Co.,  69  Mo.  App.. 
317;  Morrison  T.  De  Donate,  76  Mo.  App. 
643 ;  Puckett  y.  National  Annuity  Ass'n,  134 
Mo.  App.  501,  114  S.  W.  1039;  Rundelman 
V.  Boiler  Works  Co.,  178  Mo.  App.  642,  161 
S.  W.  609;  Coy  t.  Railroad,  186  Mo.  App. 
408,  172  S.  W.  446;  St  Louis  Sash  &  Door 
Works  V.  Tonkins,  188  Mo.  App.  1,  173  S.  W. 
47 ;   Ogden  v.  Auer  (Sup.)  184  S.  W.  72. 

"Where  several  claims,  payable  at  different 
times,  arise  out  of  the  same  contract  or  trans- 
action, separate  actions  may  be  brought  as  eadk 
liability  accmes,  but  •  •  •  if  no  action  is 
brought  until  more  than  one  is  due,  all  that  are 
due  must  be  included  in  one  action;  and  if  an 
action  is  brought  when  more  than  one  is  due, 
a  recovery  in  that  suit  will  be  a  bar  to  a  sec- 
ond action  brought  to  recover  the  other  daims 
that  were  due  when  the  first  was  brought." 
Union  B.  R.  &  Transportation  C«.  f.  Traube, 
supra,  loa  dt  862,  863. 

Defendants  rely  upon  these  cases,  but  we 
think,  they  do  not  apply  to  the  facts  of  this 
case,  for  the  reason  that  in  suits  of  this 
kind  the  bond  per  se  is  not  the  matter  in 
issue,  but  defendants'  breach  thereof,  and 
each  breach  constitutes  a  different  cause  of 
action.  For  this  reason  a  recovery  .in  the 
Cole  county  suit  on  another  breach  of  the 
bond  would  not  bar  a  recovery  In  the  suit  at" 
bar.  Boyce  v.  Christy,  47  Mo.  70,  72 ;  State 
ex  rel.  y.  Tittmann,  134  Ma  162,  168,  35  S. 
W.  579 ;  Bumside  v.  Wand,  170  Mo.  531,  71 
8.  W.  337,  62  L.  R.  A.  427;  OrendortT,  Adm'r, 
V.  Utz,  48  Md.  298;  McDole  v.  McDole,  106 
lU.  452 ;  Salyers  v.  United  States,  257  Fed. 
255,  168  C.  C.  A.  339. 

Defendants  rely  on  the  case  of  State,  to 
Use  of  De  Eaven,  v.  Davis,  35  Mo.  406. 
That  case  was  a  suit  upon  a  sherlfTs  bond. 
The  sheriff  had  "upon  divers  and  8x)ecifled 
executions  collected  for  the  relators  :^eclfic 
sums  taxed  for  printing  orders  of  publlca- 
tlon."  There  was  a  d^uurrer  on  the  ground 
that  several  causes  of  action  were  improper- 
ly united  in  the  petition.  The  court  denied 
this  claim  and  stated : 

"The  official  bond  of  the  sheriff  is  the  foun- 
dation of  the  action;  and  in  no  proper  sense 
can  the  various  breaches  assigned  be  called  the 
statement  «f  several  causes  of  action." 

Under  the  ruling  of  the  Supreme  Court  in 
that  case  the  bond  per  se  is  the  matter  in  is- 
sue in  a  suit  of  this  kind,  and  not  the  breach 
thereof,  and  the  various  breaches  of  the  bond 
constitute  one  demand.  Howev^,  the  Davis 
Case  was  overruled  in  the  case  of  Boyce  v. 
Christy,  supra,  but  In  the  case  of  State,  to 


use,  y.  Beming,  74  Mo.  87,  100,  101,  the  Da- 
vis Case  was  followed  on  the  point  in  ques- 
tion, and  the  Boyce  Case  was  not  mentioned. 
None  of  the  earlier  cases  were  mentioned  in 
the  Tittmann  Case,  but  we  must  follow  it  as 
the  last  expression  of  the  Supreme  Court 
on  the  point  Involved.  We  therefore  hold 
that  the  court  committed  no  error  in  refus- 
ing defendants'  instructions  Nos.  4  and  5, 
and  that  the  new  trial  was  not  properly 
granted  on  that  ground. 

However,  defendants  contend  that  the  new 
trial  was  properly  granted  on  account  of 
other  errors  which  tbey  claim  are  to  be 
found  in  the  record,  notably  the  refusal  of 
their  instruction  in  the  nature  of  a  demurrer 
to  the  evidence.  In  this  connection  it  is 
contended  that  the  matters  sued  for  herein 
were  recovered  for  in  the  Cole  county  suit 
In  srui^>ort  of  this  contention  defendants  make 
an  extended  argument  supported  by  compila- 
tions of  figures  based  mainly  on  the  conten- 
ti<»  that.  If  this  judgment  Is  allowed  to 
stand,  plaintiff  will  have  recovered  in  both 
suits,  together  with  the  amounts  paid  it 
without  suit  a  much  greater  sum  than  the 
$3,400  it  contracted  to'  do  the  work  for  In 
the  first  place.  In  answer  to  this  contention 
it  is  sufiScient  to  say  that  there  was  evid^ice 
tending  to  contradict  defendants'  evldoice 
that  the  materials  were  the  same,  and  the 
Jury  was  instructed  in  defendants'  instruc- 
tion No.  10  that  if  the  materials  sued  for 
in  this  suit  were  recovered  for  in  the  Cole 
coimty  suit  the  verdict  should  be  for  de- 
fendants. Granting  that  with  this  Judgment 
plaintiff  will  have  received  much  more  than 
the  $3,400  for  which  it  was  willing  at  (»e 
time  to  do  the  work,  this  fact  would  not 
necessarily  militate  against  its  case.  It  was 
free  to  enter  into  any  kind  of  a  contract 
with  John  Gill  &  Sons  Company  after  the 
bankruptcy  of  the  Hanley-Casey  Mechanical 
Equipment  Company,  and  it  may  have  been 
that  the  prices  of  materials  had  greatly  en- 
hanced in  value  between  the  date  of  the 
Hanley-Casey  contract  with  plaintiff  and  the 
latter's  furnishing  of  the  materials  under  its 
contract  with  John  Gill  &  Sons  Company. 

What  was  sought  to  be  submitted  in  de- 
fendants' instruction  No.  3  is  covered  in  the 
court's  instruction  No.  10.  No  reason  Is  as- 
signed to  support  the  contention  that  the 
court  erred  In  refusing  defendants'  instruc- 
tions Nos.  6  and  8,  and  giving  them  in  mod- 
ified form.  There  was  no  error  in  the  giving 
of  plaintiff's  instructions  Nos.  A  and  B.  In- 
struction B  docs  not  cover  the  entire  case 
nor  direct  a  verdict,  snd  from  it  together 
with  plaintiff's  instruction  A  and  the  court's 
Instruction  No.  9,  we  think  that  the  Jury 
would  understand  that  they  were  required  to 
find  that  the  materials  and  expenses  sued 
for  herein  went  into  and  were  connected 
with  the  capltol  building.  Instruction  A,  of 
itself,  requires  such  a  finding.    The  mention 
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In  these  Instructions  of  the  bankruptcy  of 
the  Hanley-Casey  Medianlcal  Equipment 
Company  could  not  have  prejudiced  defend- 
ants' rl^rhts. 

[2]  The  court  did  not  err  In  admitting  In 
evidence  the  bill  In  equity  In  another  case 
wherein  defendants  were  plaintiffs.  The  bill 
contained  many  admissions  of  facts  disputed 
by  defendants  in  this  case.  There  was  no 
eirror  In  the  admission  or  exclusion  of  tes- 
timony and  documents.  We  have  examined 
Into  the  other  errors  assigned  and  find  no 
merit  In  the  matters  of  which  complaint  Is 
made. 

The  judgment  is  reversed,  and  the  cause 
remanded,  -with  directions  to  reinstate  the 
verdict  and  judgment 

All  concur. 

On  Motion  for  a  Bebearlng: 

The  Judgment  In  the  Cole  county  suit  was 
for  the  penalty  of  the  bond  to  remain  as  se- 
curity for  other  breaches,  as  is  provided  by 
sections  1033  and  1035,  B.  S.  1919,  which 
breaches  mean  prior  breadies  as  well  as  sub- 
sequent People  V.  Compher,  14  IlL  447, 
455.  However,  there  is  no  claim  that  the 
present  suit  should  have  been  brought  by 
scire  fticlas,  as  Is  provided  by  sections 
1030  to  1(^,  Inclusive,  B.  S.  1919.  The  con- 
tention merely  Is  that  there  has  been  a 
splitting  of  the  cause  of  action.  We  held  ta 
the  foregoing  opinion  that  the  two  suits  were 
for  separate  breaches  which  gave  rise  to 
distinct  causes  of  action  and  were  to  be  sued 
for  as  such,  and  that  seems  to  be  the  law. 

The  motion  for  a  rehearing  Is  overruled. 


PO^TERFIELD  v.  AMERICAN  SURETY 
CO.    (No.  13477.) 

(Kansas  City  Court  of  Appeals.    Missouii. 
June  26,  1020.    Rehearuig  Denied 
Nov.  15,  1920.) 

1.  Evidence  ^=3439  —  Verbal  oentraot  cannot 
be  engrafted  on  written  one. 

A  verbal  contract  cannot  be  engrafted  on 
a  written  one. 

2.  Insurance  €=:>84(6)— Evidence  held  not  to 
show  verbal  contract  varying  contract  of  liro. 
ker  as  to  commissions. 

In  an  action  by  aesi^ee  of  insurance  bro- 
ker to  recover  commissions  claimed  to  be  due 
under  a  contract  "with  a  surety  company,  rela- 
tive to  the  broker's  procariog  and  placing  with 
defendant  right  to  furnish  bond  required  of  con- 
tractor, evidence  held  not  to  show  that  it  was 
verbally  understood  that  the  bonds  and  con- 
tract ^th  plaiutiif  would  expire  in  2^  years. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Harris  Eobinson,  Judge. 
"Not  to  be  officially  published." 


Action  by  Edward  B.  Porteriidd  against 
the  American  Surety  Company.  Judgment 
for  plaintifl,  and  defendant  appeals.  Af- 
flrmeia. 

Warner,  Dean,  Langworthy,  Thompson  A 
Williams,  of  Kansas  City,  for  appellant 

Henry  L.  Jost  and  M.  M.  Bogie^  both  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  case  Is  between  the 
same  parties  as  that  reported  In  201  Mo.  App. 
8,  210  S.  W.  119,  and  it  was  instituted  to  re- 
cover a  succeeding  year's  CQmmlsslco  to  that 
recovered  in  that  case,  that  Is  the  year  be- 
tween November  28,  1917,  and  November  28, 
1918.  We  adopt  the  following  statement  In 
the  report  of  that  case : 

"This  is  an  action  to  recover  unpaid  bro- 
ker's conunissiona  claimed  to  be  due  under  a 
contract  made  by  the  American  Surety  Com- 
pany with  an  insurance  broker,  Edward  B.  Por- 
terfield,  Jr.,  relative  to  the  letter's  procuring, 
and  placing  with  defendant  the  contract  or 
right  to  furnish  any  part  of  the  bond  required 
of  the  contractor  selected  to  erect  the  new 
Missouri  State  Capitol. 

"After  the  broker  had  performed  his  part  of 
the  contract  and  has  received  from  defendant 
a  part  of  his  commissions,  he,  for  a  valuable 
consideration,  assigned  all  oommissions  due 
and  to  become  due  under  said  broker's  con- 
tract to  his  father,  Edward  E.  Porterfield,  the 
plaintiff  herein.  After  this  assignment  wliicb 
was  on  July  28,  1916,  the  defendant  paid  to  the 
plaintiff,  as  assignee  of  his  son,  the  commis- 
sions due  and  accrued  up  to  November  28,  1916k 
but  refused  to  pay  any  commissions  claimed  as 
due  and  accruing  for  the  year  following  uid 
last-named  date.  This  suit  was  brought  to  en- 
force pajment  thereof;  the  petition  being  filed 
after  the  expiration  of  said  year." 

Plaintiff's  posltl<m  Is  that  the  case  Is  main- 
ly governed  by  the  one  referred  to.  The  trial 
court  directed  a  verdict  for  him. 

The  following  plea  of  res  adjudicata  was 
set  up  by  plaintiff: 

"Plaintiff  for  further  reply  says  that  the  mat- 
ters and  things  pleaded  in  defendant's  answer 
were  set  up  as  a  defense  in  a  former  cause 
between  the  same  parties,  wherein  the  issues 
were  the  same  and  judgment  was  given  in  favor 
of  plaintiff  against  defendant  and  said  judg- 
ment is  now  pleaded  in  this  case  as  res  ad- 
judicata to  the  said  defense  interposed  by  de- 
fendant in  said  amended  answer." 

It  Is  claimed  by  plaintiff  that — 

"The  parties  in  this  case  are  the  same,  the 
subject-matter  is  the  same,  respondent's  cause 
of  action  is  simply  for  another  and  subsequent 
installment  of  the  same  commission,  the  de- 
fenses pleaded  are  the  same  as  before,  and  the 
evidence  is  in  all  substantial  respects  the  same. 
The  only  difference  between  this  and  the  far- 
mer case  is  the  attempt  now  of  the  appellant 
to  inject  a  constitutional  question  in  the  man- 
ner noted  in  the  next  division  of  this  brief." 


AssFor  otber  case*  see  aame  topic  and  KET-NUMBBR  In  all  Key-Numbered  Dlceats  and  Indexes 
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Defendant  applied  to  tbe  Supreme  Court 
In  that  case  for  8  writ  of  certiorari  which 
was  reused.  In  this  case  defendant  endeav* 
ored  to  Introduce  a  constitutional  question, 
but  On  Its  application  in  mandamus  the 
Supreme  Court  ruled  there  was  no  such  ques- 
tion Involved. 

[1,2]  This  situation  lias  put  upon  defend- 
ant the  necessity  of  finding  some  substantial 
difference  between  tliis  case  and  the  other. 
To  that  end  it  has  pleaded  that  when  the 
contract  with  plaintiff's  assignor  was  enter- 
ed into  and  when  the  bond  made  by  defend- 
ant for  GUI  &  Sons,  was  executed,  it  was  yer- 
bally  understood  that  the  bond  and  the  con- 
tract with  plalntlfl  would  expire  in  2^  years, 
and  that  such  time  had  passed  before  the  be- 
ginning of  the  period  for  which  plaintiff 
Claims.  This  claim  was  shown,  by  conceded 
facts  hereinafter  referred  to,  not  to  apply  to 
plaintiff's  claim  for  oonunissions.  Besides 
the  plea  could  not  be  allowed,  since  it  plain- 
ly is  engrafting  a  verbal  contract  onto  a  writ- 
ten one,  which,  of  course,  cannot  be  done; 
State  ex  rel.  Yeoman  v.  Hosbaw,  98  Mo.  358, 
U.  S.  W.  758.  Defendant  seeks  to  avoid  this 
fundamental  rule  by  an  argument  that  a  saih 
sequent  verbal  contract  may  vary  a  prior 
written  one.  We  will  not  deny  that  proposi- 
tion. But,  as  will  be  seen  by  our  examination 
of  the  evidence  as  shown  by  both  parties,  no 
subsequent  change  was  made  as  it  could  af- 
fect plaintifTs  assignor. 

Another  ground  avoiding  ttie  effect  of  the 
former  decision  arises  on  the  following  con- 
siderations: It  is  claimed  by  defendant  that 
shortly  before  the  beginning  of  the  time  for 
which  plaintiffs  claim  is  made,  to  wit,  Sep- 
tember 8,  1917,  the  State  Capitol  Board  and 
Gill  k  Sons  entered  into  a  contract  whereby 
it  was  agreed  between  them  that  the  l>oard 
would  receive  and  accept  said  building  as  a 
completed  structure  according  to  the  contract 
for  Its  construction,  except  in  certain  things 
yet  to  be  performed  by  Gill  &  Sons,  the  board 
retaining  and  reserving  enough  money  from 
Gill  &  Sons  to  complete  these  incidentals  in 
case  GIU  &  Sons  did  not;  and  the  State 
Board  did  afterwards  take  over  possession 
of  the  capltol  building  and  has  been  using 
It.  The  point  sought  to  be  made  by  this  is 
that  by  this  contract  the  liability  of  Gill  & 
Sons  and  the  surety  company  on  a  bond  for 
an  indeflnite  time  had  come  to  an  end,  and 
no  further  premiums  could  be  received  by  it 
from  Gill  &  Sous,  and  therefore  plaintiff's 
per  cent,  on  iH-eminms  alleged  to  be  due  de- 
fendant should  end. 

This  contract  of  September  8,  1917,  was 
produced  in  evidence,  and  we  find  that,  while 
it  provides  for  acceptance  of  the  capltol  build- 
ing, it  by  no  means  releases  Gill  &  S(mis  on 
their  bond  given  by  thera  with  defendant  as 
surety,  which  is  the  bond  secured  by  this 
plaintiff's  assignor.  It  provides  that  the 
board  shall  retain  $10,000  until  Gill  &  Sons 
within  one  year  shall  complete  certain  bronze 


doors.  It  provides  for  retaining  (12,000  nn^ 
til  Oill  &  Sons  shall  reoMve  certain  stains 
from  the  walls,,  especially  reciting  that  Gill 
/b  Sons  axe  in  no  way  "relieved  from  the 
original  contract,  plans  and  specifications  or 
bond  with  reference  to  exterior  walls." 

It  is  further  provided  that  the  board  sliaU 
retain  $3,000  until  Gill  &  Sons  within  one 
year  shall  remove  certain  cracked  stone  on 
the  front  portico,,  again  reciting  that  no  pro- 
visions of  the  original  contract  or  bond  are 
waived. 

It  is  then  provided  that  "this  acceptance" 
shall  not  be  effective  until  Gill  &  Sons  shall 
produce  receipts  for  all  claims  for  material 
from  all  claimants. 

Finally,  it  is  provided  in  such  contract  that 
it  shall  not  become  effective  until  the  several. 
surety  companies  for  Gill  &  Sons  ^all  con- 
sent thereto,  and  this  defendant  did  ccmsent, 
thus  unmistakably  showing  that  there  was  no 
release  of  the  liability  of  the  defendant. 

Afterwards  there  was  another  agreement 
between  the  board  and  Gill  &  Sons.  It  may 
be  called  supplementary  to  that  we  have  Just 
referred  to.  It  is  dated  the  28th  of  Septem- 
ber, 1917.  It  provides  for  tbe  payment  to 
Oill  &  Sons  of  $871,792.75,  less  $25,000  to  be 
held  under  contract  of  the  8th,  and  less  cer- 
tain other  sums  of  several  thousand  dollars 
to  secure  claims  in  ocmnecticxi  with  the  build- 
ing. It  was. also  provided  in  the  contract 
that  Gill  ft  Sons  should  protect  the  board  on 
account  of  any  (dairns  against  the  building 
or  of  any  costs  in  any  suits  that  might  be 
brought. 

So  we  find  that  from  every  point  of  view 
the  bond  of  defendant  did  not  cease  operative 
force  during  the  period  for  which  this  claim 
is  made,  as  is  claimed  by  defendant,  and 
thus  falls  the  whole  structure  of  defendant's 
defense. 

Finally,  defendant  claims  that  there  was 
a  compromise  between  it  and  Gill  as  t^  the 
payment  of  any  further  premiums  by  Gill 
whereby  he  was  released  by  defendant,  and 
that  such  compromised  or  unpaid  premiums 
covered  the  period  for  which  this  action  is 
brought.  The  evidence  to  sustain  proof  of 
a  compromise  we  deem  to  be  quite  unsatis- 
factory. But,  passing  that  by:  It  Is  not  dis- 
puted that  both  defendant  and  Gill  &  Sons 
recognized  that  plaintiff's  assignor  would  not 
permit  any  compromise  to  affect  his  claim, 
and  they  agreed  that  if  defendant  had  to  pay 
plaintiff,  he  (GUI)  would  reimburse  it  So 
it  is  not  disputed  that  defendant  advised 
Gill  &  Sons  that  while  It  could  waive  its  own 
right  to  its  share  of  the  premiums  it  could 
not  and  would  not  release  Gill  &  Sons  from 
payment  of  that  part  of  the  premiums  going 
to  Porterfleld.  The  conceded  facts  as  to  the 
matter  of  compromise  of  payment  of  further 
premiums  by  GUI  &  Sons  to  defendant  espe- 
cially exclude  from  that  compromise  Porter- 
field's  per  cent,  of  sudi  premiums. 

The  foregoing  disposes  of  the  Beveral  points 
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of  objection  as  set  out  In  defendant's  "points 
and  authorities,"  repeated  In  "brief  and  ar- 
gument," with  the  result  that  the  Jndgment 
must  be  aflarmed. 
AU  concur. 


COOMBS  et  al.  v.  FULLER  et  al.    (No.  13907.) 

(Kansas  Gity  C!oart  of  Appeals.    Missoari. 
March  7,  1921.) 

Nslsanoa  9=>72— PsMIc  nnlsance  abataMa  by 
private  Individual  suffering  special  Injury. 

It  is  essential  to  the  right  of  a  person  to 
obtam  relief  against  a  public  nuisance  that  be 
should  show  that  he  has  suffered  or  will  suffer 
some  special  injury  other  than  that  shared 
alike  by  the  general  public,  and  the  difference 
between  the  injury  to  him  and  to  the  general 
public  must  be  one  of  kind,  and  not  merely  of 
degree. 

Error  to  Circuit  Court,  Jackson  County. 
"Not  to  be  officially  pubUshed." 

Suit  by  Emma  R.  Coombs  and  others  to 
enjoin  George  W.  Fuller  and  others,  as  the 
Board  of  Park  Oommissioners  of  Kansas 
City,  Mo.,  and  the  City  of  Kansas  City,  Mo. 
Decree  for  plalntltFs,  and  defendants  bring 
error.    Berersed  and  remanded. 

See,  also,  223  S.  W.  741. 

E.  M.  Barber  and  Ben].  M.  Powers,  both 
of  Kansas  City,  for  plaintiffs  In  error. 

BLAND,  J.  Tbls  is  a  suit  brought  to  en- 
J<to  the  board  of  park  commissioners  of 
Kansas  City  and  Kansas  City,  a  municipal 
corporation,  from  maintaining  a  horse  bam 
In  the  vicinity  of  plaintifCs'  property  on  the 
ground  that  the  maintenance  of  the  same 
constituted  a  nuisance.  The  trial  resulted 
in  a  decree  being  entered  perpetually  enjoin- 
ing defendants  from  keeping  any  horses  on 
the  property  where  the  bam  was  srltuated, 
and  defendants  have  appealed.  Plaintiffs 
have  not  favored  us  with  a  brief. 

The  petition  Is  lengthy.  It  pleads  facts 
wUch,  If  true,  show  that  the  maintenance  of 
the  bam  constituted  a  public  nuisance,  tf 
nuisance  at  aU.  However,  It  falls  to  plead 
facts  showing  that  plaintiffs  suffered  or 
would  suffer  any  special  Injury  other  than 
that  which  the  general  public  would  share 
alike.  From  the  allegations  of  the  petition  it 
would  appear  that  an  effort  was  being  made 
to  abate-  a  purely  public  nuisance  that  af- 
fected members  of  the  public  as  a  whole,  and 
that  plaintiffs'  injury  was  the  same  as  that 
(Offered  by  the  enUre  public.  It  Is  well 
established  that  it  is  essential  to  the  right 
of  a  person  to  obtain  relief  against  a  public 
nuisance  that  he  should  show  that  he  has 
suffered  or  will  suffer  some  special  injury 
other  than  that  shared  alike  by  the  general 


public,  and  that  the  difference  between  the 
injury  to  him  and  to  the  general  public  must 
be  one  of  kind  and  not  merely  of  degree.  It 
is  ItkewLse  held  that  the  petition  must  al- 
lege facts  Btaowing  that  plaintiff  has  suffer- 
ed or  will  Mffer  some  damage  peculiar  to 
himself.  Bealty  &  Investment  Co.  t.  Deere 
&  Co.,  208  Mo.  66,  106  S.  W.  496,  14  U  B. 
A.  (N.  S.)  822:  Falrchild  v.  St  Lonls,  97  Mo. 
85,  11  S.  W.  60;  Bude  t.  St  Louis,  83  Mo. 
406,  6  S.  W.  257;  Van  de  Vere  v.  Kansas 
Olty,  107  Mo.  83,  17  S.  W.  695,  28  Am.  St 
Bep.  396;  Gates  y.  Kansas  Olty  Bridge  & 
Terminal  By.  Co.,  HI  Mo.  28,  19  8.  W.  957; 
Baker  v.  McDanlel,  178  Mo.  447,  77  S.  W. 
531;  Cktrman  v.  City  of  St  Louis,  255  Ma 
483,  164  S.  W.  509;  29  CJyc.  pp.  1210.  1211, 
1212. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

All  concur. 


LANE  V.  KANSAS  CITY  RY8.  CO. 

(Ekansas   CSty   Ck>art   of   Appeals.     Missoari. 

Dee.  13,  1920.    Bebearing  Denied 

Feb.  7,  1921.) 

1.  Street  railroad*  <|=999(I2)— Autonoblllst 
held  neflllgent  In  not  looking. 

Automobilist  was  guilty  of  negligence 
where,  though  he  saw  street  car  coming  less 
than  800  feet  away  when  he  was  just  enter- 
ing the  street  82%  feet  from  the  track,  he 
drove  slowly  to  the  track,  without  again  look- 
ing until  he  had  the  front  wheels  of  his  ma- 
chine 14  or  18  inches  over  the  first  rail,  when 
he  looked  and  found  the  car  was  practically 
upon  him. 

2.  Appeal  and  error  «=>IOIO( I )— Finding  of 
negligence  not  disturbed  If  supported  by  sub- 
stantial evidence. 

The  finding  by  jury  that  defendant's  mo- 
torman  did  see  plaintiff  automobilist  on  the 
track  in  a  position  of  peril  in  time  to  have 
stopped  by  the  exercise  of  ordinary  care  will 
not  be  disturbed  on  appeal  if  supported  by 
substantial  evidence, 

3.  Street  railroads  «=>l  14(7)— Evidence  bold 
to  show  negllgeoce  toward  antomobillst  In 
peril. 

In  an  action  against  a  street  railway  to 
recover  damages  suffered  when  defendant's 
street  car  collided  with  plaintiff's  automobile, 
evidence  held  to  sustain  a  finding  that  the  mo- 
torman  either  saw  or  could  have  seen  plaintiff 
on  the  track  in  time  to  have  stopped  the  car. 

4.  Street  railroads  «=»!  1 7(35)— Negligence 
under  humanitarian   dootrino  bold  for  Jury. 

In  an  action  based  on  the  humanitarian 
doctrine  for  injuries  suffered  when  defendant's 
street  car  collided  with  an  antomobile  at  a 
street  intersection,  evidence  as  to  whether 
motorman  saw  or  could  have  seen  plaintiff's 
peril  in  time,  to  have  stopped  Md  to  make  a 
case  for  the  ^ury. 
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5.  DamagM  «s>IS8(2)— Pleading  for  penonai 
Injuries  held  not  to  warrant  proof  of  can- 
cer. 

Id  an  action  for  personal  iniuriee,  alle- 
gations that  plaintiffs  "back  was  wrenched 
and  the  muscles  thereof  bruised  and  lacerat- 
ed in  the  lumbar  region,  that  the  blood  ves- 
sels in  the  said  lumbar  region  and  immediately 
above  and  below  the  same  were  torn  and  in- 
jured," etc.,  and  "that  two  large  knots  or  con- 
tusions or  growths  have  formed  on  either  side 
of  the  spine,"  etc.,  held  not  to  warrant  proof 
that  a  cancer  developed  on  plaintifTs  back  as 
a  result  of  his  injury. 

6.  Damages  «=» 1 58(2)— Evidence  af  InjHries 
■ot  speolflcally  alleged  limited  to  necessary 
result  of  Injuries  pleaded. 

Evidence  as  to  injuries  or  injurious  re- 
sults not  specifically  pleaded  is  admissible  only 
if  such  matter  is  the  necessary,  not  merely 
the  natural  or  usual,  result  of  what  is  alleged. 

Blaad,  J.,  dissenting. 

On  Rehearing. 

7.  Appeal  and  error  is=9l97(6)— Oefeadant 
cannot  complain  of  proof  of  damages  be- 
yond pleadings  where  not  filing  affidavit  of 
•urprlse. 

In  a  personal  injury  action,  even  if  proof 
of  cancer  as  a  result  of  the  injury  was  not 
admissible  under  the  pleadings,  defendant  ap- 
pellant could  not  complain  that  plaintiff,  over 
defendant's  objection,  was  permitted  to  prove 
that  a  cancer  developed  from  the  injury,  where 
defendant,  on  such  proof  being  made,  filed  no 
affidavit  of  surprise. 

On  Motion  for  Rehearing. 

8.  Damages  «=3l85(3)— Evidence  of  cancer  as 
result  of  Injury  to  back  held  not  speculative. 

In  personal  injury  action,  evidence  that 
plaintiff  was  thrown  to  the  pavement  in  a 
doubled-up  position,  alighting  on  his  back,  sf- 
verely  bruising  it,  that  a  tumor  mass  came  at 
the  place  of  the  bruise,  which  continued  to  be 
sore,  and  that  shortly  before  the  trial  the 
tumor  was  growing  much  larger,  together  with 
medical  testimony,  held  not  speculative  as  to 
the  probabiUty  of  the  presence  of  cancer  and 
to  show  sufficiently  connection  between  the 
injory  and  the  alleged  cancerous  growth. 

9.  Damage*  «=»  1 32  (7)— $7,500  for  injury  to 
baek  resulting  in  cancer  not  excessive. 

In  personal  injury  action,  verdict  for  $7^- 
600  for  injuries  to  leg  and  back,  probably  re- 
sulting in  cancer  on  the  back,  held  not  ex- 
cessive. 

Appeal  from  Circuit  C!ourt,  Jackson  Coun- 
ty; Clarence  A.  Bumey,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Harry  S.  Lane  against  the  Kan- 
sas City  Hallways  Company.  Judgment  for 
plaintiff,,  and  defendant  appeals.     Affirmed. 

Clyde  Taylor,  of  Kansas  Caty,  and  L.  T. 
Dryden,  of  Independence,  for  appellant 

E.  C.  Hamilton  and  A.  R.  McClanatian, 
botli  of  Kansas  City,  for  respondent 


BLMSON,  P,  J.  [1]  PlaintilTB  action  was 
instituted  to  recover  damages  by  reason  of 
one  of  defendant's  street  cars  colliding  witb 
idaintUfs  automobile  while  he,  accompanied 
by  a  woman  compani<m,  waa  attempting  to 
cross  over  the  track  laid  In  one  of  defend- 
ant's streets  in  Kansas  City.  The  petition 
is  in  two  counts,  the  first  based  <m  plaintiff 
being  in  the  exercise  of  due  care,  and  the' 
second  on  the  humanitarian  doctrine.  At 
the  trial  plaintiff  abandoned  the  first  count 
and  the  case  was  tried  on  the  theory  of  the 
hnmanitarlan  rule.  That  plaintiff  was  guil- 
ty of  negligence  is  made  dear  by  his  own 
testimony,  for  he  stated  that  though  he  saw 
a  car  coming  less  than  300  feet  away  when 
he  was  just  entering  the  street  32%  feet 
from  the  track,  yet  he  drove  slowly  to  the  , 
track,  without  again  looking  until  he  had 
the  front  wheels  of  his  machine  14  or  18 
inches  over  the  north  rail,  when  he  loolced 
and  found  the  car  was  practically  upon  him. 
Kelsay  v.  RaUroad,  129  Mo.  362,  372,  30  8. 
W.  339;  Schmidt  v.  Railroad,  191  Mo.  215, 
229,  232,  234,  90  S.  W.  136,  3  L.  R.  A.  (N.  s5 
196;  Laun  v.  Railroad,  216  Mo.  663,  580,  116 
S.  W.  553;  Burke  v.  Tracticxt  Co.,  198  Pa. 
497,  499,  48  Atl.  470. 

[2]  So  the  only  question  in  the  ease  Is.  ad- 
mitting plaintiffs  negligence  In  getting  him- 
self into  the  situation  he  and  other  witnesses 
describe,  did  defendiint's  motorman  see  him 
in  his  position  of  peril  on  the  track,  or  might 
he  hare  seen  him  if  he  had  been  exercising 
ordinary  care,  in  time  to  have  avoided  the 
collision  by  stopping  the  car?  This  proposi- 
tion was  correctly  submitted  to  the  jury,  and 
the  verdict  must  conclude  ns,  nnless  thera 
was  no  substantial  evidence  to  support  that 
hypothesis. 

[3]  We  think  there  was  abundant  evidence  . 
tending  to  show  that  the  motorman  either 
saw  or  could  have  seen  plaintiff  on  the  track 
in  time  to  have  stopped  the  car.  Plaintiff 
himself  testified  that  after  he  got  upon  the 
track  he  looked  and  saw  the  car  coming  and 
that  he  could  not  get  across;  that  he  revers- 
ed his  engine  and  held  up  his  hand  in  signal 
for  the  motorman  to  stop,  but  he  was  not 
looking  in  front,  and  when  he  did  turn  his 
head  It  was  too  late,  as  he  was  "right  an 
hlnL"  The  motorman  testified  that  he  could 
have  stopped,  at  the  rate  he  was  going,  in 
22  feet  If  plaintiff  testified  to  the  truth,  he 
was  stuck  on  the  track  in  plain  view  of  the 
motorman  (if  he  was  looking  ahead)  for  a 
time  sufficient  for  him  to  observe  the  street 
car,  to  set  his  brake,  reverse  his  engine,  and 
signal  the  motorman.  This  alone  was  suffi- 
cient for  the  jury  to  find  that  the  motorman 
could  have  stopped  the  car  after  he  saw 
plaintiff  in  his  perilous  and  helpless  x>osition. 
Waddell  v.  Railway  Co.,  213  Mo.  8,  16,  in 
S.  W.  542;  Elite  v.  Street  RaUway  Co.,  234 
Mo.  657,  671,  138  S.  W.  23. 
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[4]  It  was  shown  by  otber  evideDce  ibat, 
when  plaintiff  came  to  a  stop  on  the  tracK, 
the  street  car  was  between  140  and  ISO  feet 
away;  that  Iwing  ample  space  in  which  to 
have  stopped  his  car  and  avoided  the  colli- 
sion. A  case  was  undoubtedly  made  for  the 
Jury.  Whatever  bearing  Knapp  v.  Dunham, 
195  S.  W.  1062,  has  on  the  present  controve^ 
sy,  we  think  it  against  the  defendant 

[5]  Plaintiff  was  allowed  to  prc^e  that  a 
cancer  has  developed  on  his  back  as  a  result 
of  his  injury.  This  was  objected  to  on  the 
ground  it  was  not  pleaded.  The  charge  in 
the  petition  is  as  follows: 

"His  head  was  cut,  his  back  was  wrenched, 
and  the  muscles  thereof  bruised  and  lacerat- 
ed in  the  lumbar  region;  that  the  blood  ves- 
,  sela  in  said  lumbar  region  and  immediately 
above  and'  below  the  same  were  torn  and  in- 
jured, causing  hemorrhage  in  the  soft  tissue 
of  his  back  thereabout;  that  the  injury  to  his 
back  aforesaid  also  extended  to  the  sciatic 
nerve  and  the  popliteal  space  near  the  knee, 
and  to  the  foot  of  plaintiff's  left  leg,  resulting 
In  a  contraction,  twisting,  and  atrophy  of  said 
leg,  and  inability  to  place  the  same  squarely 
upon  the  ground  without  pain  and  effort;  that 
two  large  knots  or  contusions  or  growths  have 
formed  on  either  side  of  the  spine  in  the  neigh- 
borhood of  the  lumbar  region;  that  the  lum- 
bar vertebrse  have  become  ankylosed  and  stiff, 
rendering  the  act  of  stooping  or  bending  in 
a  normal  manner  impossible." 

[I]  It  Will  be  seen  that  a  cancer  Is  not 
alleged,  nor  is  there  any  allegation  of  mat- 
ter from  which  a  cancer  would  necessarily 
follow.  Until  recently  the  rule  as  laid  down 
by  the  Supreme  Court  permitted  evidence  of 
results  of  injuries  which  might  naturally 
and  commonly  follow,  and  that  probably  In- 
fluenced the  trial  court  to  admit  the  evl-  j 
dence.  Moore  v.  Transit  Co.,  226  Mo.  689.  > 
126  8.  W.  1013.  But  recently  the  Supreme 
Court  has  overruled  that  view,  and  the  rule 
now  adopted  Is  that,  if  the  matter  sought  to 
be  prov«i  Is  not  specifically  alleged,  it  must 
be  such  matter  as  will  necessarily  result 
from  what  is  alleged.  Hall  v.  Coal  4  Coke 
Co.,  2(30  Mo.  351,  168  S.  W.  927,  Ann.  Cas. 
1916C,  375 ;  Shafer  v.  Harvey,  192  Mo.  App. 
502,  183  S.  W.  670;  Johnson  v.  Railroad,  192 
Mo.  App.  1,  178  a.  W.  239. 

It  follows  that  the  Judgment  must  be  re- 
versed, ai^d  the  cause  remanded. 

TRIMBLE,  J.,  concurs. 

BLiAND,  J.,  dissents  for  the  reason  that 
he  believes  the  allegation  amounts  to  a 
Charge  of  a  sore  growth  whidi  would  aa- 
ttiorize  evidence  of  a  cancer. 

On  Rehearing. 

BliAND,  J.  [7]  An  examination  of  the 
record  discloses  that  no  affldavll  of  surprise 


was  filed  when  plaintiff,  over  the  objeetfam 
of  def«idant,  was  permitted  to  prove  that  a 
cancer  developed  as  a  result  of  the  lajury. 
Under  such  drcnmstances  defendant  Is  in 
no  position  here  to  complain.  Cossitt  v.  Rail- 
road. 224  Mo.  97,  112,  1^3  S.  W.  569;  Fisher 
Go.  V.  Realty  Co.,  159  Mo.  662,  62  S.  W.  443; 
MeUor  v.  Ma  Pa&  Ry.  Qo.,  VtS  Mo.  4S5.  471, 
16  8.  W.  849,  10  U  R.  A.  S6;  Albln  v.  Chica- 
go, R.  I.  &  Pac.  Ry.  Co.,  .103  Ma  Appi  308; 
817,  7T  S.  W.  153. 

The  Judgment  is  affirmed. 

All  concur. 

On  Motion  tor  Rehearing. 

ELLISON,  P.  J.  [I]  Conrplalnt  is  made 
that  the  court  erred  In  admitting  evidence  as 
to  cancer  for  the  reason  that  the  evidence  of 
the  probability  of  the  presence  of  cancer  was 
speculative,  and  that  there  was  no  connection 
shown  between  the  injury  and  the  alleged 
cancerous  growth.  We  think  these  contoi- 
lions  without  merit. 

The  evidence  Shows  that  plaintiff  was 
thrown  to  the  street  pavement  in  a  donbled- 
up  position,  alighting  on  his  back;  that  his 
back  was  severely  bruised,  resulting  In  dis- 
coloration; that  shortly  after  the  injury  be 
passed  blood  in  his  urine;  that  he  suffered 
excruciating  pain  in  the  region  of  the  bruised 
place;  that  he  was  able  to  continue  his  prao- . 
tioe  of  medicine  with  the  greatest  difficulty; 
that  six  weeks  or  two  months  after  the  in- 
Jury  a  great  deal  of  stiffness  developed,  and 
a  tumor  mass  came  at  the  place  of  the  bruise 
which  continued  to  be  sore  and  tender  ana 
the  stiffness  increased.  Shortly  before  the 
trial  the  tumor  was  growing  very  much  larg- 
er. Several  physicians  testified  that  plain- 
tiff was  suffering  from  a  large  sarcoma  or 
cancer  which  was  incurable.  There  was 
medical  testimony  that  the  cancer  would 
probably  result  in  paralysis  and  finally  in 
death,  and  that  it  could  have  be^i  caused 
by  the  blow. 

[8]  From  what  we  have  said  the  point  that 
the  verdict  of  $7,600  Is  excessive  is  without 
merit 

Complaint  is  made  of  the  following  occur- 
rence at  the  trial: 

"^y  Mr.  Hamilton:    Mr.  Butler  is  taking  a 
witness  down  the  hall,  the  witness  Bntes. 

"By  the  Court:  Mr.  Sheriff,  get  the  wit- 
ness." 

It  Is  claimed  that  plaintiffs  counsel  was 
guilty  of  highly  improper  and  prejudicial 
conduct  in  connection  with  this  occurrrace. 
Bates  was  plaintiff's  witness,  but  the  irecord 
is  silent  as  to  what  connection  Butler  had 
with  defendant  and  the  court's  Attention 
was  not  in  any  manner  called  to  the  matter, 
no  point  was  made  at  the  time,  so  we  are  un- 
able to  convict  the  court  of  error. 

The  motion  for  a  rehearing  is  overruled. 
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■Mclaughlin  v.  marlatt.    (No.  13405.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
March  7,  1921.    Certified  to  Su- 
preme' Court.) 

t.  Assault  and  battery  €=32S— When  plaintiff 
makes  prima  fade  case  by  (bowing  he  was 
shot,  burden  of  proof  Is  on  defendant. 

The  rule  of  liability  for  injury  resulting 
from  the  discharge  of  firearms  being  very 
strict,  plaintiff  makes  out  a  prima  facie  case 
"^hen  he  shows  he  was  shot  by  defendant,  and 
tlie  burden  is  then  on  defendant  to  Justify  or 
lawfully  excuse  the  shot. 

2.  Assault  and  battery  «=>42— Defendant  who 
fired  at  rustle,  thinking  fox  caused  It,  not  lia- 
ble as  matter  of  law. 

Where  a  firearm  is  discharged  in  the  pres- 
ence of  others  and  one  of  them  is  injured,  or  ia 
fired  at  a  place  where  another  might  be,  the 
rule  requiring  defendant  in  order  to  exonerate 
bimself  to  show  not  only  the  discharge  was 
vnavoidable,  but  also  that  he  was  utterly  with- 
oat  fault,  is  applicable,  but  it  is  not  applicable 
in  a  case  where  defendant,  out  fox-hunting, 
fired  at  a  rustle  in  the  grass,  and  shot  plain- 
tiff, who  had  concealed  himself- there  to  fright- 
en defendant's  companions,  defendant  not  be- 
ing liable  as  a  matter  of  law  merely  because  he 
intentionally  fired  thinking  the  rustling  was 
caused  by  a  fox,  the  question  of  defendant's 
negligence  being  for  the  Jury. 

5.  Assanit  and  battery  «=>>Z— Persons  handling 
firearms  under  duty  to  do  so  with  extraordi- 
nary eare. 

A  person  using  firearms  is  required  to  exer- 
cise the  high  degree  of  care  wbicli  an  ordinarily 
prudent  and  careful  person  would  exercise,  un- 
der the  same  circumstances,  the  persons  han- 
dling firearms  owing  a  duty  to  others  to  do  so 
with  extraordinary  care,  and  if  defendant,  when 
lie  shot  plaintiff,  failed  to  use  the  degree  of 
care  and  caution  which  an  ordinarily  careful 
person  would  have  used  nnder  the  same  cir- 
cnmatances,  the  juiy  could  find  he  was  neg- 
Ugent 

4.  Trial  «=94 1 8— Demurrer  to  evidence  waived 
by  putting  In  evidence  and  going  to  Jury. 
Where  defendant  filed  demurrer  at  the 
close  ol  plaintiff's  case,  but  after  that  put  in 
his  evidence  and  then  went  to  the  jury  without 
again  demurring,  his  demurrer  to  plaintiff's  ev- 
idence was  waived. 

6.  Appeal  and  eiror  <e=p882(l4)— Joinder  of  Is- 
sue alter  demurrer  to  evidence  admitted  Jury 
case, 

Defendant's  act  in  Joining  Issue  after  his 
demurrer  to  plaintiff's  evidence  admitted  plain- 
tifF  had  made  a  case  for  the  jury,  and  he  can- 
not complain  on  appeal  of  overruling  of  de- 
murrer. 

6.  Assault  and  battery  9=»2S— Evidence  safll- 
clBttt  to  Justify  Inference  of  negligence  of  de- 
fendant, who  ehot  plalntttt. 
In  an  action  against  defendant  for  shooting 
plalntifl  while  oat  foz-hontlng,  defendant  hav- 
ing fired  at  a  rustling  la  the  grasri  caused  by 
plaintiff,  evidence  keU  ■ofiScfent  to  justify  an 
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inference   of   negligence   on  defendant's   part 
aside  from  any  rul&  of  presumptive  negligence. 

7.  Assault  and  battery  «=342— Question  of  con- 
tributory negligence  of  one  shot  a  Jury  ques- 
tion. 

Ia  an  action  for  having  shot  plaintiff,  de- 
fendant, while  out  fox  hunting,  having  fired  at 
a  rustling  in  the  grass  caused  by  plaintiff,  ques- 
tion of  contributory  negligence  by  hiding  in 
the  grass  and  attempting  to  scare  defendant's 
compatuons  held  for  the  jury,  though  plaintiff 
did  not  know  there  was  a  gun  in  the  party. 

8.  Trial  <s=>253 (9)— Instruction  on  oontrlbuto- 
ry  negligence  of  party  shot  erroneous  as 
omitting  necessary  elements. 

In  an  action  for  having  shot  plaintiff  when 
defendant,  out  fox-hunting,  fired  at  a  wiggling 
In  the  grass  made  by  plaintiff,  thinking  it  was  a 
fox,  instruction  that,  if  plaintiff  purposely  se- 
creted himself  behind  some  tall  grass  and  wig- 
gled it,  then  he  was  guilty  of  contributory  neg- 
ligence, IteM  erroneous  as  omitting  elements 
necessary  for  the  jury  to  find. 

9.  Trial  <S=a191(7)— loetractlon  for  plaintiff 
shot  by  defendant  erroneous  as  oarryiag  lm> 
plication  that  defendant  was  to  blame. 

In  an  action  for  having  shot  plaintiff  while 
defendant  was  out  fox-hunting  and  fired  at  a 
wiggling  in  the  grass,  plaintiff's  instruction  that 
the  fact  that  he  was  on  defendant's  farm  with- 
out defendant's  knowledge  or  consent  when  de- 
fendant shot  at  him  did  not  give  defendant  any 
right  to  shoot  plaintiff,  etc.,  held  erroneous  in 
view  of  the  unfavorable  implication  arising 
from  its  wording  that  defendant  waa  to  blame 
no  matter  what  the  circumstances  were. 

10.  Trial  18=9253(9)— Instruction  for  plaintiff 
suing  for  Injuries  when  shot  orraneous  as 
eliminating  negligence. 

In  an  action  for  having  shot  plaintiff  when 
defendant,  hunting  foxes,  bad  fired  at  a  wig- 
gling in  the  grass  caused  by  plaintiff,  instruc- 
tion given  for  plaintiff  at  iiis  request  that,  if 
defendant  intentionally  shot  at  an  object  in  his 
cornfield  which  turned  out  to  be  plaintiff,  then, 
even  tibough  defendant  shot  thinking  he  was 
shooting  at  a  fox,  the  shooting  was  not  an  ac- 
cident' as  known  in  law,  and  defendant  cannot 
escape  liability  on  that  ground,  held  erroneous 
as  eliminating  the  question  of  negligence. 

Arnold,  J.,  dissenting,  and  Bland,  J.,  dissent- 
ing in  part. 

Appeal  from  Circuit  Court,  LIvlngstou 
County;   Arch  B.  Davis,  Jtidge. 

Suit  by  Corwln  'McLaughlin,  by  next 
friend,  Scymore  McLaughlin,  against  Lewis 
Marlatt.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed,  and  cause  re- 
manded. 

Lonis  W.  Beed,  of  Bieckenrldge,  and  Thos. 
H.  Hicidln  and  Scott  J.  MUIer,  both  of  Chil- 
Ucothe,  for  aiH;>eUant 

Cbas.  S.  Greenwood,  of  Brayner,  Press  T. 
Cross,  of  Lathrop,  Paul  D.  Kitt.  of  ChilU- 
cotbe,  and  Miles  Elliott,  of  St  Joseph,  for 
respondent. 
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TRIMBLE,  P.  J.  The  suit  Is  for  damages 
on  account  of  plaintiff  bfclng  wounded  by  a 
shotgun  through  the  alleged  negligence  of  de- 
f^dant.  The  latter,  a  man  70  years  of  age 
and  a  ftirmer  of  Caldwell  county,  Mo.,  had 
two  young  men  employed  In  cutting  brush 
on  his  farm.  They  slept  In  a  tent  on  the 
f&rm  about  a  quarter  of  a  mile  from  where 
they  were  cutting  at  the  time  In  question. 

In  the  afternoon  of  August  23,  1916,  de- 
fendant was  out  with  his  shotgun  hunting 
foxes  that  had  been  twthering  his  wife's 
cailckens.  In  the  course  of  his  hunt  he  came 
to  where  the  boys  were  at  work,  and  the 
three  seated  themselves  (the  two  Iwys  be- 
ing about  15  feet  apart  with  defendant  mid- 
way between  them),  and  engaged  In  conversa- 
tion. They  were  in  the  east  edge  of  a  tim- 
bered tract  Some  bushes  or  brush  were 
lust  east  of  them,  and  then  a  fence,  running 
north  and  south,  separated  the  ground  they 
were  in  from  a  cornfield  of  defendant. 

Plaintiff,  a  boy  In  his  sixteenth  year,  came 
over  to  the  farm  to  rlslt  the  boys.  He  first 
vent  to  their  tent,  and,  not  finding  them 
fbere^  started  on  a  search  for  them,  and 
went  west  through  the  cornfield  approach- 
ing near  to  the  edge  of  the  timber  where  the 
boys  were.  The  com  was  not  checked,  but 
had  been  drilled  In  rows  running  north  and 
south.  It  was  green,  and,  according  to  plaln- 
tfB's  evidence,  was  about  four  feet  high. 
According  to  other  evidence  In  his  behalf, 
the  com  was  "good  size,"  and  there  was  a 
little  grass,  or  foxtail,  in  it  about  a  foot 
high. 

As  plaintiff  tfans  went  west  across  the 
drilled  rows  of  com  he  reached  a  point 
about  three  rows  inside  the  cornfield  from 
its  west  edge.  Here  he  heard  the  voices  of 
the  boys  in  conversation,  seated  as  above  stat- 
ed. Owing  to  the  intervening  brush,  plaintlft 
could  see  only  the  top  of  one  of  the  boys' 
caps  and  hence  did  not  see  defendant  nor 
his  shotgun.  According  to  plaintifT  himself, 
he  was  about  90  feet  away  from  and  due  east 
of  them,  and  according  to  other  evidence  In 
his  behalf  he  was  from  50  to  75  feet  away. 
Here  plaintiff  stopped  and  listened,  but 
could  not  understand  what  they  were  saying. 
He  says  he  could  easily  have  spoken  to  them, 
but.  Instead  of  doing  so,  he  stooped  over  and 
"got  some  clods  and  threw  over  there."  He 
did  not  say  a  word,  and,  failing  to  attract 
their  attention  with  the  first  clod,  he  threw 
a  second  and  then  stooped  over  to  secure 
another.  He  did  not  throw  at  them,  but 
slightly  northeast  of  them.  The  noise  of 
the  clods  falling  in  the  leaves  of  the  brush 
or  trees  near  the  fence  row  attracted  the 
attention  of  one  of  the  boys,  who  said,  "It  U 
a  fox."  Whereupon  defendant  arose  with 
Ws  shotgun  and,  seeing  the  grass  "vriggle" 
or  shake  as  It  does  where  a  fox  is  present, 
and  Imowlng  this  sly  and  wary  animal  will 
not  expose  his  body  to  view  If  at  all  possible 


to  avoid  it,  defendant'  flred  at  the  shaking 
grass  and  severely  wounded  plaintifl.  The 
latter  testified,  "I  stooped  over  to  pick  up 
another  clod,  and  Just  as  I  started  to  raise 
up  I  saw  Mr.  Marlatt  there  with  a  gun,  and 
he  shot  before  I  had  time  to  halloo  at  him." 
He  testified  further  that  defendant  shot  Just 
as  he  "started  to  ralae  up."  On  cross-ex- 
amination he  said  he  was  almost  straight 
when  shot,  that  when  be  was  walking 
"strnight  up"  he  could  not  see  the  boys,  and 
that  when  stooped  ovo'  he  was  below  the 
tops  of  the  com.  At  the  trial  In  Jannaiy. 
three  years  later,  he  said  he  was  six  feet 
tall,  but  did  not  know  how  tall  he  was  at 
16. 

Plaintiff  put  one  of  the  two  boys  on  the 
stand  as  his  witness.  The  other  testified 
as  a  witness  for  the  defendant.  Plaintiff's 
witness  said  that  his  attention  was  first  at- 
tracted to  some  noise  in  the  dead  brush  In 
the  fence  row  at  a  point  slightly  northeast 
of  them,  "a  little  rattling  In  the  sticks  there." 
This  evidently  was  the  noise  caused  by  the 
falling  of  the  clods  plaintiff  bad  thrown. 
Hearing  the  nolse^  witness  exclaimed,  "It 
must  be  a  fox."  Defendant  was  the  first 
of  the  three  to  arise,  and  upon  arising  he 
turned  around  and  fired.  'W]Itness  says  that 
after  the  shot,  and  before  seeing  anything, 
he  heard  plaintiff  say,  "I  am  shot,"  and  he 
stepped  to  defendant's  side  and  saw  plaintiff 
for  the  first  time,  and  that  he  was  "pretty 
near  straight  when  I  saw  him,"  that  wit- 
ness exclaimed,  "That  Is  Corwin  McLaugh- 
lin," and  that  at  the  time  he  said  that  plain- 
tiff "was  Just  kind  of  humped  over  a  little 
bit,  starting  to  fall  forwards  onto  his  face." 
Witness  said,  if  plaintiff  bad  walked  upright 
as  he  came  through  the  com,  they  could  have 
seen  him  had  they  been  looking  in  that  di- 
rection. None  of  them  knew  or  suspected  a 
man  was  there  until  plaintiff  hollered  he  was 
shot,  and  then  defendant  exclaimed,  "Oh,  I 
hove  shot  a  mani  I  have  shot  a  manf  re- 
peating It  several  times  as  he  started  for 
help. 

The  other  boy,  who  as  hereinbefore  stated 
was  a  witness  for  defendant,  testified  that 
upon  hearing  the  noise  his  coempIoyS  said. 
"It  is  a  fox,"  and  Just  after  this  was  said 
the  defendant  flred  and  tiftt.  Immediately 
after  the  shot,  "I  seen  this  b<^  Corwin  Mc- 
Laughlin, be  raised  up  and  he  hollered  'Ob! 
oh !'  like  that,  and  walked  a  little  ways  and 
fell";  that  previous  to  the  shooting,  he  did 
not  see  plaintiff. 

Defendant  testified  that  he  did  not  hear 
any  noise,  but,  when  one  of  the  boys  spoke 
of  It,  he,  the  speaker.  Jumped  up  and  said, 
"It  Is  a  fox;  come  here;"  and  defendant 
went;  that  the  grass  and  foxtail  In  tbe 
com  was  about  18  inches  high,  and  his  cmn- 
panlon  said,  "It  Is  a  fox;  shoot;"  that  he 
saw  the  grass  leaking,  and,  thinking  there 
was  a  fox  there,  he  flred;  that  he  did  ttot 
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see  the  boy  nor  any  object,  but  saw  the,     It  Is  said  by  Denman,  J.,  in  Stanley  v.. 


eirass  moving  and  sbot  into  the  grass;  that 
tile  boy  was  not  standing  np  or  he  .would 
bave  seen  him;  that  he  was  lying  down. 
There  was  other  evidence  in  defendant's  be- 
balf  of  witneeses  who  said  that  plaintiff 
told  them  afterward  at  various  times  that 
be.  Intending  to  scare  or  tiave  some  fun 
\Wtb  the  boys,  had  Iain  down  in  the  grass  and 
made  a  little  fuss  and  was  shot.  Plaintiff 
never  went  upon  the  stand  to  deny  this.  In 
Ills  evidence  in  chief  he  never  explicitly  said 
lie  did  not  lie  down  or  deny  that  he  did. 
AH  that  he  said  was  as  'hereinbefore  aeb 
forth;  and,  while  he  denied  that. he  was 
trying  to  scare  or  play  a  joke  on  the  boys, 
yet  It  is  manifest  from  his  testimony  that 
lie  was,  for  he  conld  give  no  reason  for  doing 
as  he  says  he  did,  other  than  that  he  just 
"wanted  to  attract  their  attention  that  way." 
[1]  Now,  of  course,  it  is  well  established 
that  the  rale  Is  very  strict  with  regard  to 
liability  for  injury  resulting  from  the  dis- 
charge of  firearms.  Morgan  v.  Cox,  22  Mo. 
S73,  06  Am.  Dec.  623 ;  Conway  v.  Beed,  66 
Mo.  346,  355,  27  Am.  Rep.  354;  Morgan  v. 
Mnlhall,  214  Mo.  451,  460,  114  S.  W.  4;  12 
Am.  &  Bnit.  Ency.  of  Law  ^d  Ed.)  618; 
Bahel  v.  Manning,  112  Mich.  24,  70  N.  W. 
327,  36  L.  R.  A.  523,  67  Am.  St  Rep.  381; 
Judd  V.  Ba%rd,  66  Vt.  668,  30  Atl.  96 ;  Moe- 
bus  V.  Becker,  46  N.  J.  Law,  41 ;  Hawlisley 
V.  Peace,  38  R.  L  544,  96  Atl.  856.  L.  R.  A. 
1916n,  11 79;  Harrison  v.  Allen,  179  111.  App. 
520 ;  Harper  v.  Holcomb,  146  Wis.  183,  130 
N.  W.  1128;  WWch  v.  Durand,  36  Conn.  182. 
4  Am.  Rep.  55 ;  Hanklns  v.  Watklns.  77  fiun, 
360,  28  K  T.  Supp.  867;  Wright  v.  Clark,  50 
Vt.  130,  28  Am.  Rep.  496;  11  R.  C.  L.  p. 
689 :  Brlttlngham  v.  Stadlem,  151  N.  C.  299, 
66  S.  E.  128;  Rudd  v.  Byrnes,  156  Cal. 
636,  105  Pac.  957,  26  Lu  R.  A.  (N.  S.)  134,  20 
Ann.  Cas.  124.  So  that  a  plaintiff  mokes  out 
a  prima  facie  case  when  he  shows  he  was 
shot  by  defendant;  and  the  burden  is  then 
on  the  defendant  to  Justify  or  lawfully  ex- 
cuse the  shot.  Morgan  v.  Mulhall,  supra. 
Indeed,  so  strict  is  the  rule  that  many  cases 
say  the  defendant  must.  In  order  to  escape 
liability,  show  that  the  shot  was  inevitable 
and  that  be  was  utterly  without  fault.  Now, 
in  this  case  the  shot  was  not,  in  the  strictest 
sense,  inevitable,  because  defendant  could 
have  refrained  from  shooting,  and  he  admits 
he  fired  intentionally.  Hence  It  is  said  the 
defendant  Is  liable  as  a  matter  of  law,  and 
the  question  of  erroneous  instmctions  need 
not  be  gone  into  for  that  reason.  Even  if 
It  could  be  conceded  that  defendant  is  liable 
as  a  matter  of  law  (to  which  I  cannot 
agree),  nevertheless.  If  error  in  plaintiff's 
Instructions  tends  to  affect  the  amount  of 
the  verdict  to  defendant's  prejudice,  then 
such  error  affects  the  validity  of  the  Judg- 
ment based  thereon,  and  calls  for  Its  rever- 
sal and  a  demanding  of  the  causa    - 


Powell,  1  Q.  B.  86,  "It  would  seem  that  U 
the  sbot  was  inotritaWe  then  such  fact  would 
be  a  defense."  (Italics  mine.)  It  would  b«t 
if  by  inevitable  is  meant  that  which  cannot 
be  prevented ;  but  inevitable  also  means  that 
which  cannot  be  shunned  or  that  which  Is 
unavoidable.  And,  as  this  is  the  sense  In 
which  the  word  "inevitable"  is  used,  it  wonid 
be  better  to  use  the  word  "unavoidable." 
Hawksley  v.  Peace,  38  R.  T.  544,  550,  96  Atl. 
856,  L.  R.  A.  19160, 1179.  But  is  it  universal- 
ly true  that,  under  any  and  all  circumstances, 
a  defendant  must,  in  order  to  exonerate  him- 
self, show  that  the  act  was  inevitable,  I.  e„ 
unavoidable,  and  that  he  was  utterly  with- 
out fault?  In  all  of  the  cases  I  have  been 
able  to  find  wherein  such  rule  Is  announced 
the  discharge  of  the  firearm-  was  In  the 
known  presence  or  vicinity  of  others,  or  to- 
ward a  place  where  others  might  likely  be. 
So  far  as  I  have  been  able  to  find,  there  is 
no  case  announcing  such  rale  where  the  dis- 
charge of  the  gun  was  at  a  secluded  place 
on  a  man's  premises  toward  a  spot  where 
he  not  only  had  no  reason  whatever  to  sus- 
pect the  presence  of  a  human  being,  but 
where  he  did  have  reason  to  think,  from  the 
shaking  of  the  grass,  that  a  wild  animal  was 
hidden.  Unless  one  could  reasonably  sus- 
pect that  a  human  being  might  hide  In  the 
grass  and  cause  It  to  rastle  as  if  a  fox  were 
present,  one  would  not  anticipate  the  pres- 
ence of  a  man,  since  the  grass  and  corn 
were  not  so  tall  as  to  hide  him  if  a  man  were 
there.  The  case  presenting  a  situation  near- 
est to  the  one  where  defendant  would  hav« 
no  reason  to  think  a  human  being  was  is  the 
case  of  Rudd  v.  Byrnes,  156  Cal.  636,  105 
Pac.  957,  26  L.  R.  A.  (N.  S.)  134,  20  Ann. 
Cas.  124.  There  were  three  hunters  in  the 
party,  and  the  plaintiff,  instead  of  going 
down  the  river  as  agreed,  crossed  over  and 
then  went  up  stream  to  a  point  opposite  the 
station  of  defendant,  where  the  latter  mis- 
took him  for  a  deer  and  shot  him.  The  court 
held  that  defendant's  conduct  "may  wdl  be 
conceded"  to  be  negligent,  since  by  his  own 
testimony  he  ssfw  a  moving  object  and  flreo 
at  it  without  taking  time  to  learn  whether 
It  was  a  man  or  not  In  that  case,  however, 
defendant  knew  his  companions  were  In  the 
forest  hunting,  the  brush  and  trees  were 
such  that  they  would  hide  a  man  fnlly  as 
well  as  a  deer,  and  though  defendant  saw 
the  object  be  did  not  take  time  to  ascertain 
what  it  was.  Again,  there  was  reason  to 
apprehend  that  others  might  be  hunting  In 
the  forest  the  same  as  h&  As  said  in  Har- 
per V.  Holcomb,  146  Wis.  183, 180,  130  N.  W. 
1128,  1130: 

"It  is  a  matter  of  common  knowledge  that  in 
the  deer-himting  season  many  persons  are  lia- 
ble to  be  in  the  timber." 

In  that  case  the  plaintiff  left  defendant 
stationed  at  a  point  and  VRent  oft  to  drlM 
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deer  np,  but  returned  very  tsoon  tbereatt«r, 
too  soon  to  be  expected,  and  tbe  defendant 
shot  him  for  a  deer.  The  appellate  court  in 
that  case  say  (146  Wla.  189, 130  N.  W.USl): 

"There  wag  no  excuse  for  the  Bhootin;  if 
he  had  reaaonable  ground  to  expect  any  ha- 
man  being  might,  within  reasonable  probabili- 
ties,  be  in  the  Tidnlty  where  he  saw  the  ob- 
ject." 

!  Tbe  trial  court  in  tbat  case  left  the 
Question  of  defendant's  negligence  to  the 
Jury.  The  appellate  court  said  the  defendant 
could  have  been  declared  negligent  as  a  mat- 
ter of  law,  but  it  based  that  ruling  on  the 
fact  that  defendant's  own  testimony  showed 
that  he  was  negligent,  he  not  being  real  sure 
whether  tbe  object  was  a  man  or  a  deer, 
and  not  taking  time  to  ascertain  the  fttct 
about  it,  and  not  looking  more  than  two  or 
three  feet  from  the  ground  up,  and  assuming 
that  what  he  saw  was  the  shoulder  and 
forelegs  of  a  deer.  It  is  manifest  tbat  the 
'defendants  In  these  two  cases  were  not  held 
negligent  as  a  matter  of  law  because  tbe  fir- 
ing was  avoidable,  but  because  the  testimony 
of  the  defendant  In  each  case  showed  be  was 
negligent.  In  all  tbe  other  cases  wherein 
the  rule  requiring  defendant,  in  order  to  ex- 
onerate himself,  to  show  tbe  discharge  was 
Inevitable  and  without  fault  on  his  part,  tbe 
facts  were  that  other  persons  were  present 
or  the  place  was.  such  that  the  one  handling 
or  firing  the  gun  must  be  beld  to  have  known 
that  some  one  might  be  in  the  vicinity.  In 
Moebus  V.  Becker,  46  N.  J.  Lew,  41,  tbe 
plaintiff  contended  that  the  trial  court  erred 
In  submitting  the  case  to  tbe  Jury.  The  Su- 
preme Court  announced  the  rule  that — 

"As  firearms  are  more  than  ordinarily  dan- 
gerous when  loaded,  those  who  handle  them 
are  bound  to  nse  more  than  ordinary  care  to 
prevent  injury  to  others." 

And  it  said  tbat— 

The  cases  "all  hold  that  a  strict  mle  of  ac- 
countability for  the  want  of  extraordinary  care 
in  their  use;  bat  in  no  case  is  it  said  that 
when  persona  are  gunning  voluntarily  together, 
each  may  be  held  responsible"  for  that  which 
may  occnr  to  the  other. 

On  page  45  the  court  said: 

"£<acb  case  most  stand  upon  its  oton  peculiar 
faott,  and  rational  rather  than  distinctively  Je- 
gal  conclusions  must  usually  be  drawn  from 
them"   (italics  mine) 

— and  upheld  the  action  of  the  trial  oonrt 
In  submitting  the  case  to  the  Jury. 

[2]  So  in  the  ca.<ie  at  bar  the  circumstances 
Are  Bucb  as  to  require  the  case  to  stand  on 
Its  own  peculiar  facts,  and  rational  rather 
distinctlTely  legal  contusions  nnist  be  drawn. 
Where  a  firearm  is  discharged  in  the  pres- 
ence of  others  and  one  of  them  is  Injured, 
or  iB  Bred  at  a  place  where  another  might 
In  waaonable  probability  be  likely   to  bo, 


then  tbs  rule  requiring  defendant.  In  order 
to  exonerate  himself,  to  show  not  only  tbat 
the  discharge  was  unavoidable,  but  also  tbat 
be  was  utterly  without  fault,  is  wise  and 
Just  and  should  be  applied.  But  should  the 
court  declare,  in  a  case  like  tbe  one  at  bar, 
that  merely  because  the  defendant  admits 
he  intentionally  fired  the  gun  (that  is, 
tbe  firing  was  avoidable),  he  should  be 
declared  liable  as  a  matter  of  law?  I  think 
not.  In  this  case  the  question  of  defendant's 
negligence  should  be  left  to  the  Jury,  and 
the  trial  court  was  right  in  refusing  plain- 
tifl's  peremptory 'instrucUoDs  saying  tbe  de- 
fendant was  negligent  as  a  matter  of  law. 
The  foregoing  discussion  of  tbe  law  eovem- 
Ing  the  discharge  of  firearms  is  in  answer 
to  plaintiff's  contention  that  the  court  should 
hare  Instructed  tbe  Jury  that  defaidant  was 
negligent  as  a  matter  of  law  merely  because 
he  intentionally  fired  tbe  gun.  He  says  he 
Intentionally  fired  It,  and  therefore  tbe  dis- 
charge was  not  inevitable,  but  was  avolda- 
bla  But;  imder  the  peculiar  circumstances 
of  this  case,  I  think  tbat  tbe  question  was 
whether,  under  the  rule  requiring  a  high 
degree  of  care  In  the  discharge  of  firearms, 
tbe  defendant  was  wholly  free  from  blame, 
or  fault,  or  negligence  in  tbe  matter. 

[1]  Answering  defendant's  conientlons  on 
the  other  hand,  there  was  no  error  in  in- 
structing the  Jury  that  a  person  using  or 
shooting  firearms  Is  required  to  exercise 
tbat  high  degree  of  care  which  an  ordinarily 
careful  and  prudent  person  would  have  ex- 
ercised when  using  or  shooting  a  firearm  un- 
der the  some  or  similar  circumstances,  and 
that  persons  handling  and  shooting  firearms 
owe  a  duty  to  others  to  handle  the  same 
^th  extraordinary  care;  and  if  the  Jury 
found  from  the  evidence  that  defendant, 
on  tbe  occasion  in  question,  failed  to  use 
tbat  degree  of  care  and  caution  which  an 
ordinarily  careful  and  prudent  person  would 
have  used  under  the  same  or  similar  cir- 
cumstances, then  they  could  find  that  he 
was  "negligent"  as  that  term  is  used.  Thl« 
gave  the  Jury  the  correct  idea  of  the 
care  to  be  used  and  at  the  same  time  left 
it  to  the  Jury  to  say  whether  defendant  was . 
negligent. 

[4-6]  There  was  no  error  In  not  taking: 
plaintiff's  case  from  the  Jury.  No  demurrer 
was  filed  at  the  close  of  the  entire  case. 
One  was  filed  at  the  close  of  plaintifTs  case. 
but  after  that  defendant  put  in  his  evidence 
and  then  went  to  tbe  Jury  without  again 
demurring.  The  first  demurrer  was  waiv- 
ed. Frye  v.  St.  Louis,  etc.,  E.  Co.,  200  Mo. 
377,  98  S.  W.  566,  8  L.  R.  A.  (N.  S.)  1069. 
And  Joining  issue  thereafter  admits  a  case 
for  the  Jury.  Boone  County  Lumber  Co.  v. 
Niedermeyer,  187  Mo.  App.  180,  186,  173  S. 
W.  67.  But,  even  if  one  had  been  filed  at 
the  close  of  all  the  testimony,  a  demurrer 
could  not  have  been  sustained,  as  there  was 
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enoQgli  tn  pUIntUTs  evidence  from  whicb  the 
jury  could  at  least  draw  an  infeT«ace  of  neg- 
ligence on  defendant's  part,  and  tbat,  too, 
aside  from  any  rule  of  presumptive  negli- 
gence arising  from  the  dlscbarge  of  a  fire- 
arm resulting  In  the  wonndlng  of  another. 

[7]  I  am  of  the  opinion  also  that  the  ques- 
tion of  plaintiff's  contributory  negligence  was 
submlsslble  to  the  Jury.  True,  the  plaintiff 
did  not  see  or  tcnow  there  was  a  gun  In  the 
party,  at  least  not  until  It  was  too  late. 
But  does  the  fact  that  he  did  not  know  a 
gun  was  there  relieve  him  entirely  of  any 
apprehension  of  danger  if.  as  defendant 
claims,  he  did  lie  down  In  the  grass  and 
"^vlgRle"  It  as  a  fox  would  cause  it  to  do? 
He  was  in  his  sixteenth  year,  and  If  he  did 
bide  In  the  grass  and  produce  the  Impression 
that  a  fox  was  there,  ought  he,  as  a  boy 
of  that  age.  In  the  exercise  of  ordtaiary  care, 
to  have  apprehended  that  danger  was  likely 
to  flow  from  such  conduct?  If  he  knowingly 
created,  In  the  minds  of  the  persona  he  was 
ax>proaching,  a  reasonable  belief  that  a  fox 
was  hiding  In  the  grass,  should  he,  in  the 
exercise  of  reasonable  care,  have  apprehend- 
ed that  It  wag  likely  to  result  In  his  being 
subjected  to  the  treatment  a  fox  or  a  wild 
animal  usually  receives?  Even  if  there  was 
no  gun  there,  should  he  not  have  anticipat- 
ed that  one  of  the  boys  might  throw  a  rock 
at  and  Injure  him?  For  aught  he  knew,  the 
boys  might  have  a  firearm  along.  It  would 
not  be  wholly  unreasonable  for  them  to  have 
one.  I  think  the  question  of  whether,  In 
the  exercise  of  ordinary  care,  he  should  have 
apprehended  danger.  If  he  did  play  like  a 
fox,  as  defendant  claims  'he  did,  was  a  ques- 
tion properly  snbmlsslble  to  the  Jury.  It  Is 
not  snfilcient  for  plaintiff,  4t6  be  free  tram 
auy  Imputation  of  negligence,  to  merely  be 
Ignorant  of  the  fact  there  was  a  gun  there, 
but  there  must  be  no  room  for  any  appre- 
boislon.  In  the  exercise  of  ordinary  care, 
that  danger  was  likely  to  attend  the  conduct 
defendant  says  he  pursued.  Am.  ft  Ehig. 
Ency.  of  Law  (2d  Ed.)  391.  It  Is  the  knowl- 
edge, actual  or  Implied,  pf  the  danger  of  the 
probable  results  of  his  ccHiduct,  that  Is  the 
necessary  element  to  create  a  question  of 
contributory  negligence.    20  R.  C.  L.  107. 

[•]  The  trouble,  however,  with  defendant's 
instructions  on  contributory  negligence  is 
that  In  telling  the  Jury  that  If  plahitiff  did 
BO  and  so,  then  he  was  guilty  of  negligence. 
certain  necessary  elements  for  the  Jury  to 
find  were  omitted,  and  In  one  of  the  Instruc- 
tions- an  improper  element  was  included, 
namely  that  defendant  "was  told  there  was 
a  fox  In  the  grass."  The  defendant  could  not 
rely  on  what  some  one  told  him,  nor  could 
the  ttict  that  be  was  told  a  fox  was  there 
relieve  him  of  the  duty  of  care  to  see  for 
hlmiielf,  or  supply  the  lAace  of  the  question 
whether  the  appearance  of  a  fi>x  being  there 
was  reasonable.     The  instructions  did  not, 


in  addition  to  submitting  what  plaintiff  did 
as  claimed  by  defendant,  also  submit  wheth- 
er the  airpearance  was  such  as  to  prevent 
the  tact  of  the  presence  of  a  man  from  being 
ascertained  nor  whether  It  would  reascmably 
lead  a  pmdoit  man  to  think  a  fox  was  there ; 
nor  did  the  Instructions  leave  It  to  the  Jury 
to  say  whether  plaintiff*  in  the  exercise  of 
ordinary  care,  should  have  apprehended  dan- 
ger, or  acted  as  an  ordinarily  prudoit  person 
of  his  years  and  experience  wonld  have  act- 
ed, but  they  merely  told  the  Jury  that.  If 
plaintiff  purposely  secreted  himself  behind 
some  tall  grass  and  wiggled  it,  then  plaintiff 
was  guilty  of  contributory  negligence. 

That  part  of  the  foregoing  treating  of  the 
demurrer  and  of  whether  there  could  be  any 
element  of  plaintHTs  contributory  negligence 
would  hardly  be  necessary  If  the  Judgment 
herein  is  to  be  affirmed.  But,  as  I  think 
prejudicial  error  was  committed  In  the  In- 
structions, such  discussion  is  necessary.  It 
a  new  trial  is  to  be  had  on  account  of  er- 
roneous instructions.  The  question  of  such 
error  will  now  be  considered. 

[•]  PlaintUTs  Instruction  6  Is  as  follows: 

"Tea  are  Instmcted  that  the  fact  that  plain- 
tiff was  on  defendant's  farm  without  defend- 
ant's knowledge  or  consent  at  the  time  the 
defendant  shot  at  plaintiff  did  not  give  defend- 
ant any  right  to  shoot  plaintiff,  nor  is  that  f^ 
In  Itself  any  excuse  herein." 

Now,  no  one  was  claiming  tbat  defendant 
had  any  "right  to'  shoot  plaintiff"  or  to 
shoot  at  him.  Nor  Is  there  any  evidence  that 
defendant  "shot  at  plaintiff."  Defendant  did 
not  shoot  at  plaintiff,  but  only  shot  at  a 
place  where  he  thought,  from  the  moving 
grass,  a  fox  was  hidden.  There  Is  a  very 
unfavorable  implication  arising  from  an  in- 
struction thus  worded  (especially  coming 
from  the  court  as  it  does)  that  defendant  was 
to  blame  no  matter  what  the  circumstances 
were.  Besides,  the  Instruction  ends  with  the 
words  "nor  is  that  fact  In  Itself  any  excuse 
herein."  It  is  true  the  mere  fact  that  plain- 
tiff was  a  trespasser  on  the  farm  would  not 
Justify  nor  wholly  excuse  defendant  In  shoot- 
ing him;  but  the  fact  tbat  defendant  did 
not  know  plaintiff  was  there  wh«i  he  shot 
could  be  considered  by  the  Jury  In  mitigation 
of  damages.  Now,  the  noun  "excuse"  means 
an  "exoneration,"  but  it  also  means  an  "ex- 
tenuation," or,  In  other  words,  a  "mitiga- 
tion," of  the  blameworthiness  to  be  attached 
to  the  act.  New  Standard  Dictionary.  If 
there  was  less  blame  to  be  attached  to  de- 
fendant's act  of  shooting,  the  Jury  could  re- 
duce the  damages  to  be  assessed  If  they  saw 
fit  The  instruction,  however,  sajrs  to  this 
Jury  of  laymen  that  the  presence  of  plain- 
tiff without  defendant's  knowledge  Is  not, 
of  itself,  any  excuse.  Connected  as  it  Is  with 
the  unfortunately  worded  preceding  portion 
of  the  Instruction,  the  whole  is  liable  to  be 
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misunderstood,  and  the  lise  of  tbe  words 
"ot  Itself"  does  not  In  my  opinion  remoTC 
or  clear  up  the  meaning  or  render  plain  the 
application  thereof.  If  It  was  desirable  or 
necessary  to  tell  the  Jury  that  the  mere  com- 
ing of  plaintiff  upon  defendant's  farm  with- 
out his  knowledge  or  consent  would  not  re- 
lieve defendant  of  liability  for  the  shooting, 
it  could  have  been  done  in  language  carrying 
no  unfavorable  intimation  and  which  would 
not  be  liable  to  be  misunderstood. 

[1 0]  Plaintiff  also  asked  and  was  given  an- 
other instruction  reading  as  follows: 

"You  are  instructed  that,  if  defendant  inten- 
tionally and  on  purpose  shot  his  gun  at  an  ob- 
ject in  dtfendant's  cornfield,  which  turned  out 
to  be  plaintiff,  then,  even  though  defendant  did 
not  know  he  was  shooting  at  a  person,  but 
thought  he  was  shooting  at  a  fox,  the  shooting 
of  plaintiff  by  defendant  was  not  an  accident 
as  understood  and  known  in  law,  and  defend- 
ant cannot  escape  liability  for  damages  for 
plaintiff's  injuries  on  the  ground  that  the 
shooting  of  plaintiff  was  an  accident." 

In  legal  acceptation,  an  "accident"  is  th.e 
happening  of  an  event  proceeding  from  an 
unknown  cause,  but  "if,  after  considering 
all  the' evidence  in  the  case  offered  by  botb 
plaintiff  and  defendant,  there  is  no  evidence 
found  of  negligence,  which  resulted  in  the  in- 
jury, then  the  injury  is  said  to  be  the  result 
of  an  accident."  Zeis  v.  St.  Louis  Brewing 
Assn.,  205  Mo.  638,  651,  104  S.  W.  99.  102. 
And  la  common  parlance  this  last  is  fre- 
quently the  meaning  attached  to  the  word 
"accident,"  which  has  a  much  broader  mean- 
ing than  tbe  strict  legal  definition.  So  that, 
when  the  jury  are  told  that,  if  defendant  in- 
tentionally discharged  his  gun,  he  cannot 
escape  liability  for  plaintiff's  injuries  on  the 
ground  that  the  shooting  was  an  accident, 
4oeB  it  not  mean  to  a  jury  of  laymen  that, 
even  if  defendant  was  not  guilty  of  any  neg- 
'Ugence  whatever,  nevertheless  he  could  not 
escape  liability?  The  fact  that  defendant  In- 
tentionally discharged  his  gun,  which  .is  the 
only  fact  set  out  in  the  instruction  as  taking 
away  the  element  of  accident,  was  admitted ; 
80  tliat,  if  the  intentional  discharge  of  the 
gun  made  defendant  liable  without  regard 
to  whether  he  was  negligent  under  the  pe- 
culiar circumstances  of  this  case,  then  tbe 
court  might  as  well  have  told  the  jury  de- 
fendant was  negligent  as  a  matter  of  law, 
which,  as  I  have  attempted  hereinbefore  to 
show,  it  properly  refused  to  do.  And  if  the 
Jury  would  understand  from  the  instruction 
that,  without  regard  to  defendant's  negli- 
gence, he  was  nevertheless  liable,  it  was  er- 
ror. In  such  case  it  took  away  the  question 
of  negligence,  as  was  contended  in.  the  case 
of  Henry  v.  Grand  Avenue  Ry.,  113  Mo.  625, 
537,  21  .S.  W.  214,  but  which  the  court  said 


in  that  case  it  did  not,  as  fbe  lastruction 
therein  qualified  the  word  "accident."  In 
the  case  at  bar  the  plaintiff  contends  there 
was  no  unknown  cause  present,  and  secured 
an  instruction  telling  the  Jury  that  defendant 
could  not  escape  on  the  ground  that  it  was  an 
accident,  bat  does  not  tell  the  Jury  what  is 
meant  by  the  term  "accident,"  nor  Is  tbe 
term  defined  or  qualified  in  any  way.  As  I 
view  this  case,  owing  to  its  extraordinarily 
peculiar  circumstances,  the  question  of  de- 
fendant's liability  does  not  depend  solely 
upon  the  fact  that  defendant  intentionally 
flrcd  the  gun,  but  upon  whether,  in  doing 
so,  he  acted  with  that  very  high  degree  of 
care  which  a  careful  and  prudent  person 
would  and  should  exercise  when  using  or 
shooting  a  firearm  under  Che  same  or  similar 
circumstances;  and  in  this  connection  the 
question  of  plaintiff's  contributory  negligence 
could  properly  be  submitted  to  and  oiter 
into  the  consideration  of  the  Jury. 

For  the  reasons  hereinabove  assigned,  I 
am  of  the  opinion  that  the  judgment  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

BLAKD,  J^  concurs,  but  not  in  certain 
particulars,  which  are .  set  forth  In  his  con- 
curring opinion.    AKNOLD,  J.,  does  not  agree. 

One  of  the  Judges,  being  of  the  opin- 
ion that  the  foregoing  opinion  is  in  con- 
flict with  the  rule  of  decision  as  to  what  is 
necessary  to  be  shown  in  defense  or  exon- 
eration from  liability  for  the  discharge  of 
firearms  announced  by  the  Supreme  Court 
in  the  cases  hereinabove  cited,  asks  that  the 
case  be  certified.    Accordingly  this  is  done. 

BLAND,  J.  (concurring).  I  concur  in  the 
opinion  p.Tcept  fc  the  following  particulars: 
(1)  I  do  not  concur  in  that  part  which  holds 
that,  had  a  demurrer  been  filed  at  the  dosp 
of  all  of  the  evidence,  It  could  not  have  been 
sustained.  That  question  is  not  now  be- 
fore us,  and  I  do  not  tbink  that  we  should 
pass  upon  It  until  It  is  fully  and  properly 
presented  to  us.  (2)  I  disagree  with  that 
part  of  the  opinion  which  holds  that  tne 
question  of  plaintiff's  contributory  negligence 
may  be  submitted  to  the  jury.  There  is  noth- 
ing to  snggcst  that  plaintiff^  intended  to  play 
as  a  fox,  and  a  reasonable  person,  acting  as 
plaintiff  was,  would  apprehend  that  bis  con- 
duct would  reasonably  result  in  his  getting 
shot.  The  place  of  the  accident  was  a  farm 
in  cultivation,  and  there  is  no  suggestion  of 
its  being  commonly  used  for  shooting  p,urpos- 
es.  A  reasonable  man  would  no  more  antici- 
pate being  shot  under  the  circumstances  than 
he  would  think  of  being  struck  by  an  auto- 
mobile, although  automobiles  are  somtimes 
ran  across  fields. 
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OWNBY  V.  KANSAS  CITY  RY8.  CO. 
(No.  13611.) 

(Kansas  City  Court  of  Appeals.    AQssonrl, 

June  14,  1920.    BehearioK  Denied 

Oct  7,  1920.) 

1.  Appeal  an  darror  «=9i00i(l)— Verdlot  baa- 
ed ea  sufllolent  evidenea  must  be  aoeapted. 

Where  the  ver^ct  of  the  jary  was  based 
OB  abundant  testimony,  it  mnat  be  accepted  as 
determining  tlie  facts,  and  the  judgment  must 
be  affirmed,  unless  there  has  been  error  ia  the 
conduct  of  the  trial. 

2.  Evldeaoe  4=»588  —  Passenger's  evidanoe 
held  not  contrary  to  general  knowledge. 

In  an  action  for  injuries  to  a  street  ear 
pasflenger,  plaintUTe  evidence  as  to  the  man- 
ner in  wliich  she  fell  when  the  car  was  moved 
baekward  with  a  sudden  jerlc  held  not  so  con- 
trary to  general  knowledge  as  to  be  insuffi- 
cient to  support  the  verdict,  though  if  the  car 
jerked  backwards  it  moved  up  grade,  and  plain- 
tiff fell  in  the  direction  of  the  motion. 

3.  Appeal  and  orror  4s9994(2)— Argnment  on 
oontradietlons  and  Improbabilities  of  evi- 
denoe  Is  for  the  Jury. 

Defendant's  argument  on  the  improbability 
of  plaintiff's  testimony  and  tiie  claim  of  the 
most  serious  injury  as  an  apparent  after- 
thought should  more  properly  be  addressed  to 
the  jury  than  to  the  Court  of  Appeals. 

4.  Oarriera  «=s>32l  (23)  .-  Objeetlon  that  in- 
struetlon  In  salt  for  Injuring  passenger  was 
broader  than  petition  held  onaubstantlal. 

An  objection  that  an  instruction,  stating  a 
passenger  was  proceeding  from  the  entrance  of 
the  Tcatibnle  toward  the  interior  of  a  street 
car,  was  broader  than  the  petition  and  evidence 
wliicb  showed  that  she  was  proceeding  from 
the  entrance  and  vestibule  of  the  car  toward 
the  interior  thereof  is  without  substance. 

5.. Trial  «=»267 (3)— Objection  to  modllloatlons 
of  requested  Instruction  held  trivial. 
Objection  that  the  court  modified  its  re- 
quested instruction  hypothesiied  on  finding  that 
the  car  was  not  ran  backward  with  a  violent 
jerk  by  substituting  the  word  "moved"  for 
"run"  and  by  inserting  "sudden  and"  before 
"violent"  is  trivial. 

6.  Trial  ^=>304— Refusal  to  discharge  Jury  for 
Juror's  com  meat  on  evidence  held  not  abuse 
of  discretion. 

Where,  during  the  examination  of  a  wit- 
neM  concerning  an  X-ray  photograph  showing 
plaintiFs  injuries,  a  juror  stated  that  any  one 
with  good  eysight  could  see  the  difference  on 
the  injured  side,  whereupon  the  court  instruct- 
ed the  jnror  not  to  comment  on  the  evidence 
and  directed  the  other  jurors  to  disregard  his 
comment,  a  refusal  to  discharge  the  jury  for 
such  comment  was  not  an  abuse  of  the  trial 
court's  discretion,  and  does  not  require  a  re- 
versal of  the  verdict  for  plaintiff. 

7.  Damages  €=3l66(l)— Evidenoe  plaintiff  had 
lost  weight  admissible  to  show  Injury. 

In  an  action  for  personal  injuries,  where 
the  petitioa  <fid  not  allege  loss  of  weight,  evi- 


dence that  the  plaintiff  had  lost  weight  was 
admissible,  after  plaintiff  disclaimed  any  right 
to  damages  therefor,  to  show  that  plaindff  was 
in  fact  injured,  which  defendant  was  disputing. 

8.  Carriers  ^=3317(8)—  Evidenoe  others  were 
shaken  up  admissible  to  show  oharaoter  of 
Jerk. 

In  an  action  by  a  street  car  passenger  for 
injuries  claimed  to  have  been  caused  by  a  sod- 
den jerk  of  the  car  while  she  was  entering,  evi- 
dence that  other  persons  in  the  car  were  shak- 
en up  by  the  same  movement  is  admissible  to 
show  the  diaracter  of  the  jerk. 

9.  Appeal  and  error  «=>882(7)  —  Defendant 
oannot  objeot  to  method  of  oxamlnlng  wit* 
nees  suggested  by  him. 

Where  defendant  suggested  that  an  expert 
be  examined  with  reference  to  X-ray  photo- 
graph of  plaintifTs  injuries  in  connection  with 
the  exhibition  of  the  photograph  to  the  Jury, 
he  cannot,  on  appeal,  object,  to  that  method  of 
examination. 

10.  Trial  ^9 122— Argument  on  faltara  to  pro- 
daoe  motorman  a»  witness  held  proper. 

In  an  action  for  personal  injuries  to  a 
street  car  passenger,  where  defendant  denied 
that  plaintiff  was  thrown  as  she  claimed,  and 
called  attonticn  to  the  failure  of  the  conductor 
to  make  any  report  of  the  accident,  it  was  not 
improper  tor  Uie  plaintiff's  counsel  to  argue 
that  such  accidents  frequently  happened  with- 
out the  conductors  making  reports,  and  that 
they  could  not  make  their  motorman,  who  did 
not  testify  in  the  case,  come  and  swear  that 
plaintiiTs  claim  was  a  fake. 

11.  Trial  «=3 II 4— Argument  on  nature  of  de- 
fense held  proper. 

In  an  action  for  injuries  to  a  street  ear 
passenger  who  claimed  to  h^ve  been  thrown 
down  while  entering  the  car,  where  the '  de- 
fense denied  any  injury  to  plaintiff  in  the  man- 
ner daimed,  the  argument  of  plaintifTs  conn- 
oel  that  the  defense  was  what  he  said  it  was  in 
bis  opening  statement  and  that  it  was  as  old 
as  Christendom  was  not  improper. 

12.  Damagea  «=»  1 32  (6)  — $5,000  damages  for 
dislocation  of  saoro-illae  Joint  held  not  excae» 
aive. 

A  Judgment  for  $5,000  damages,  entered 
after  a  remittitur  of  $4,833  from  the  verdict 
for  plaintiff,  for  dislocation  of  the  sacro-iliac 
joint  caused  by  a  fall  in  the  street  car,  which 
had  caused  much  pain,  confined  plaintiff  to  her 
bed  for  60  days  and  to  the  house  for  3  months, 
after  which  she  was  required  to  use  a  crutch 
and  a  cone,  and  which  caused  a  permanent 
sacro-iliac  subluxation,  field  not  excessive. 

13.  Trial  «s»3l&— Determining  average  of  Ju- 
ror's awards  ai  basis  for  discussion  Is  not 
erroneous. 

A  verdict  wQI  not  be  disturbed  because  the 
amounts  set  down  by  each  juror  were  added 
together  and  the  sum  divided  by  12,  where  thpt 
was  done  merely  as  a  basis  of  discussion  atid 
not  under  an  agreement  to  be  bound  by  the 
result,  so  tliat  the  mere  fact  that  the  figures  of 
the  verdict  reported  indicate  it  was  arrived  at 
in  that  manner  does  not  invalidate  the  verdfct 
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Ai^)eal  from  Clrenlt  Goart,  JaCkacm  Cooa- 
ty;  O.  A.  I/acas,  Judge. 
"Not  to  be  offlciaUy  publlsbed." 

Action  by  Sarah  Ownby  against  flie  Kan- 
sas City  Railways  Cbrapany.  Jndgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
Chas.  N.  Sadler,  of  Kansas  City,  Mo.,  for  ap- 
pellant 

Hale,  Houta,  Guthrie,  Conrad  &  Durham, 
and  Clif  Langsdale,  all  of  Kansas  City,  Mo^ 
for  respondent 

ELLISON,  P.  3.  Plaintiff,  while  a  passen- 
ger on  one  of  defendant's  street  cars,  receiv- 
ed severe  personal  injuries  through  alleged 
negligent  operation  of  the  car.  She  obtained 
a  verdict  for  $9,i833.S3.  The  trial  court  re- 
quired a  remittitur  of  $4,833.33  and  judg- 
ment was  rendered  for  $5,000,  and  defendant 
took  an  appeal  in  due  course. 

It  appears  that  plaintiff  is  an  tmmarried 
woman  25  years  of  age,  and  that  on  th^  14th 
of  April,  1917,  she  accompanied  her  aunt 
from  her  house  in  Kansas  City  to  the  Union 
Station;  the  latter,  who  had  been  visiting 
with  plaintiff's  parents,  intending  to  take  a 
train  home.  The  street  car  upon  which  they 
traveled  to  the  station  was  a  "pay  as  you 
enter"  kind;  the  entrance  being  into  a  vesti- 
bule, thence  up  a  slight  tncllne  of  the  floor 
to  the  car  proper.  A  handrail  led  along  or 
through  the  vestibule.  The  aunt  entered  first 
and  got  safely  in  the  car.  Plaintiff  followed, 
and  as  she  was  walking  up  the  Incline,  hold- 
ing to  the  rail,  the  car  was  suddenly  moved 
violently  backward  and  then  it  was  jerk- 
ed a  second  time.  Plaintiff  held  to  the  rail 
at  the.  first  jerk,  but  at  the  second  her  hold 
broke  and  she  dropped  first  to  her  knees  and 
then  shri  "feU  fiat"  Notwithstanding  she 
realized  she  was  hurt  and  that  she  was  in 
such  pain  that  she  cried,  she  proceeded  on 
to  the  station  with  her  aunt  and  after  part- 
ing with  her  returned  home  on  a  street  car 
and  walked  two  flights  of  stairs  to  her  room, 
being  assisted  on  the  first  flight  by  the  jani- 
tor. With  the  assistance  of  her  mother  and 
sister  she  went  to  bed,  where  she  remained 
for  60  days,  and  suffered  much  pain. 

There  are  many  points  of  objection  made 
to  plaintiff's  case.  Some  of  these  would  in- 
dicate that  defendant  believes  the  case  Is  a 
fraud  and  that  no  accident  occurred  at  all. 
But  the  principal  effort  is  In  the  direction  oi 
admitting  that  something  really  happened 
to  plaintiff,  but  that  the  injuries  therefrom 
have  been  greatly  exaggerated. 

[1]  That  plaintiff  was  thrown  to  the  floor 
of  the  car  by  a  sudden  and  violent  starting 
or  Jerk  and  that  she  was  severely  hurt  is 
established  by  a  number  of  reputable  wit- 
nesses. The  extent  and  character  of  her  in- 
juries was  testified  to  by  physicians  of  high 
dtaracter,  and  this  testimony  was  corrobora- 
tive  of  that  given  by  plaintiff  herself  and 


othenL  Tbe  verdict  of  flie  Jury,  being  based 
on  abundant  testimony,  mast  be  accepted  as 
determining  the  facts,  and  we  must  affirm 
the  judgment  unless  there  has  been  error 
in  the  conduct  of  the  triaL 

[2]  Defendant's  flrst  objection  is  that  the 
evidence  given  by  plaintiff  bo  contradicts 
general  knowledge  and  is  so  opposed  to  phys- 
ical facts  that  no  cause  of  action  was  made 
by  her  evidence.  mi>  is  baaed  «m  her  state- 
ment as  to  how  she  fell  in  connection  with 
the  direction  of  the  movement  of  the  car. 
It  is  true  that  a  sudden  movement  of  a  car 
in  one  directl<«  will  tend  to  throw  a  person 
standing  therein  la  tbe  opposite  direction. 
But  this  physical  mle  is  easily  disturbed 
and  interfered  with  by  drcnmstancee.  fRras 
in  this  case  plaintiff  was  dinging  to  the- 
handrail  in  an  endeavor  to  prevent  tbe 
effect  of  the  sadden  movement  of  tbe  car. 
This  necessarily  had  Its  Influence  on  tbe  di- 
rection of  the  fall.  Plaintiff  test! fled,  in  an- 
swer to  an  inquiry  as  to  how  the  matter 
occurred,  that — 

"Well,  tbe  best  I  remember,  I  was  getting  on 
the  car,  and  as  I  fot  started  in  the  vestibule,  I 
suppose  you  call  it  tbie  car  gave  a  sudden  jerk 
and  gave  two  sudden  jerks,  and  of  course  it 
threw  mo  forward  and  then  backward,  on  re- 
bound, the  second  time,  and  the  first  time  I  was 
holding  to  the  right  hand,  to  my  right  hand  as 
I  was  going  in  there  was  an  iron  rail,  as  Well 
as  I  remember,  to  the  right  the  conductor 
standing  to  my  left  to  the  back — rear  of  the 
car,  and  as  I  did  not  fall  the  first  time  I  had 
my  handhold  and  did  not  break  loose,  but  the 
second  time  I  did;  it  broke  my  handhold  and 
I  fell  to  my  knees,  and  then  finally —  I  don't 
know  how  to  express  it  only  I  just  fell  flat 
sort  of  in  a  heap,  I  should  Judge  yon  would 
call  it  I  don't  know  of  anything  else  to  ex- 
plain— Ton  want  me  to  go  ahead.  Well,  I 
was  thrown  forward —  Let  me  see;  I  dont 
know  hardly  bow  to  describe  it;  well,  I  can 
describe  St  too,  I  guess  I  was  thrown  forward, 
and  that  threw  me,  tbe  car  going  backward,  it 
threw  me  forward  and  thien  backward  and  sort 
of  a  rebound,  and  it  gave  the  two  sudden  jerks." 

[3]  Much  comment  Is  made  by  defendant 
over  what  is  termed  contradictions  In  evi- 
dence, which  we  find  not  to  exist  any  more 
than  will  occur  in  any  case  where  an  ac- 
count Is  given  by  different  persons.  Defend- 
ant asserts  "impossibilities"  in  evidence 
without  reason.  For  instance,  the  grade  of 
the  track  at  the  place  where  plaintiff  board- 
ed the  car  was  between  3  and  4  per  cent,, 
and  so  counsel  say  that— 

"This  car,  if  it  moved  backward  at  all,  moved 
backward  up  hill;  that  it  did  not  move  accord- 
ing to  the  estimate  of  any  of  the  witnesses  to- 
exceed  three  feet  from  the  time  it  started  un- 
til it  stopped,  and  it  would  be  a  physical  im- 
possibility for  it  to  have  started  and  thrown 
the  plaintiff  with  sufficient  force  against  the 
rod  to  have  caused  a  dislocation  oc  subluxa- 
tion of  tbe  sacro-iliac  joint" 
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Again,  it  Is  said  that  tbe 
brought  14  days  after  the  accident  and  that 
after  X-ray  pictures  were  taken,  and  yet  no 
mention  was  made  of  an  'injury  to  the  sac- 
To-lUac  Joint  whatever."  Statemrait  of  that 
Injury  was  made  by  amending  the  petition. 
An  explanation  was  given  why  it  was  not 
stated  at  first.  And  so  an  argument  more 
proi)erly  for  a  jury  Is  addressed  to  us  why 
plaintiff  should  not  recover. 

[4]  Defendant  next  objects  to  plaintiff's 
Instnctlon  No.  1,  In  these  words: 

"The  petition  charges,  Tlalntiff  further  says 
that  after  becoming  a  passenger  upon  said  car 
as  aforesaid,  and  while  proceeding  from  the 
entrance  and  vestlbnle  of  the  same  towards  the 
interior  thereof  for  the  pnrpose  of  becoming 
■eated  there/  etc.,  while  the  instmctioiii  as  will 
be  seen,  is  not  limited  to  the  allegation  of  the 
petition,  but  says,  'was  then  and  there  pro- 
ceeding from  the  entrance  of  the  vestibule  to- 
ward the  interior  of  said  car  for  the  purpose  of 
being  seated.' " 


Then  fbllows  reference  to  decisions  of  the 
Supreme  and  appellate  courts  that  an  In- 
struct! tm  "should  be  limited  to  the  allega- 
tions of  the  petition  and  also  to  the  evi- 
dence" ;  counsel  saying  that — 

"The  evidence  showed  that  the  plaintiff,  if 
she  was  ever  injured  at  all,  was  in  the  vestibule 
and  not  proceeding  from  the  vestibule  into  the 
body  of  the  ear." 

It  Is  evident  that  this  objection  Is  without 
substance. 

[S]  If  anything  could  be  more  trivial  In 
tbe  way  of  an  objection  than  that  just  re- 
ferred to,  it  is  found  In  an  exception  to  the 
trial  court's  changing  Instruction  No.  6  of- 
fered by  defendant,  which  reads  as  follows: 

"The  court  instmcts  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  the  car  was 
not  (moved)  run  backward  with  a  (sudden  and) 
violent  jerk  at  the  time  and  place  mentioned 
in  evidence,  then,  regardless  of  all  other  facts 
and  circumstances  in  evidence,  plaintiff  is  not 
entitled  to  recover  herein,  and  your  verdict 
must  be  for  defendant." 

The  change  ccmslsted  in  inserting  tbe. 
words  "sudden  and"  and  substituting  tbe 
■word  "moved"  for  "run." 

[6]  Exception  was  taken  to  the  refusal  of. 
the  court  to  discharge  the  jury  and  continue 
the  cause  on  account  of  alleged  misconduct 
of  one  of  the  jurymen.  Dr.  Marty  was  on 
the  witness  stand  explaining  an  X-ray  pic- 
ture. This  mode  of  examination  was  adopt- 
ed on  the  suggestion  of  defendant's  counsel 
that  the  witness  "point  out  on  the  plate  It- 
self, the  picture  shows  for  Itself,  and  let  the 
jury  see  what  he  Is  pointing  to."  The  doc- 
tor was  then  told  to  "just  point  out  the 
shadows  or  lights  that  are  dlfTerent — an  X- 
ray  picture  is  the  lights  and  shadows,  is  It 
not.  Doctor?"  Further  on  the  doctor  point- 
ed out:  "This  is  the  sacrum  here;  here  the 
right  sacro-iliac  Joint  wta^re  I  am  testifying 
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action  was  that  the  suUuzatlon  Is;  this  Is  the  left  one 
over  here;  and  this  is  the  backbone  here  in 
front;  and  now  we  do  not  always  have  to 
see  a  thing  directly  to  make  evidence  with 
X-ray;  If  we  see  the  patlaiit,  see  the  flatten* 
ing  in  this  and  the  slipping  up,  we  know  that 
this  joint  Is  in  the  condition — "  An  objection 
was  Interposed  that  the  doctor  was  disposed 
to  argue,  when  plaintiff's  connsel  said:  "No; 
be  is  telling  what  the  picture  shows."  Dr. 
Marty  then  said:  "Well,  the  picture  shows 
Just  what  I  am  saying."  A  juror  then  spoke 
up,  and  tlds  occurred: 

"Juror:  To  my  eyesight,  either  I  can  see  a 
difference  in  that  picture  from  here,  or  that 
might  have  been  the  way  tbe  light  was  shining 
on  it 

"Dr.  Marty:  Go  to  the  window  and  it  may 
show  better.    . 

"Juror:  If  that  is  a  trne  pictnre,  there  is 
certainly  much  difference  in  titese  two  plates, 
and  any  one,  it  looks  to  me,  that  the  eyes 
ain't  bad,  can  see  the  diiference. 

"Counsel:  I  don't  think  it  is  proper  for  the 
Jury  to  comment;    it  is  wholly  Improper. 

"The  Court:  I  don't  think  the  jury  should 
make  any  comments  on  the  picture.  They  can 
just  look  at  it  and  foim  their  own  conclusions, 
and  any  ideas  they  have  about  it  will  be  dis- 
cussed among  the  jury  themselves." 


The  following  proceedings  were  had  out 
of  the  presence  and  hearing  of  the  Jury: 

"Counsel:  In  view  of  the  statement,  I  move 
that  the  jury  be  discharged,  as  I  don't  think 
this  man  has  a  right  to  make  an  argument  on 
any  proposition  at  this  time. 

"The  Court:  He  could  say  the  same  thing 
after  the  jury  were  out;  I  don't  see  it  makes 
any  difference.  Yes;  I  will  Instruct  them— 
gentlemen  of  the  jury,  yon  will  disregard  any 
statement  made  by  this  jurof  in  regard  to  what 
this  picture  shows,  and  not  consider  it  at  all; 
we  are  trying  this  case  on  the  evidence  and  on 
the  testimony  as  given  by  tbe  witneases,  not  on 
any  statement  made  by  some  one  outside  aa  to 
what  they  see  or  believe  or  they  hear." 

After  colloquy  between  court  and  counsel, 
the  juror  then  said:  "I  did  not  make  any 
statement;  the  gentleman  spoke  he  couldn't 
see  it,  and  I — "  The  court  interrupted  with: 
"I  understand,  but  it  is  not  proper  to  make  a 
comment  on  it,  what  your  Idea  was  about  it, 
and  I  aid  just  cautioning  the  Jury  that  it  is 
not  to  be  considered  in  this  case,  what  your 
idea  may  be  in  looking  at  that  picture;  you 
will  not  consider  it  in  the  trial  of  the  case." 

We  are  of  the  opinion  that,  the  entire  in- 
cident considered,  we  should  not  hold  the 
court  abnsed  its  discretion  in  not  discharg- 
ing the  jury. 

[7]  Objection  was  made  to  testimony  that 
plaintiff  had  lost  weight  when  there  was  no 
aUegaticm  of  that  character  in  the  petition. 
Plaintiff's  counsel  explained  that  no  claim 
for  damages  on  that  account  was  made,  but 
that  the  evidence  was  offered  on  the  ques- 
tion whether  plaintiff  was  hart;   defendant 
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having  dolled  tbat  she  was.    We  think  the 
objection  not  well  taken. 

[1]  One  of  the  witnesses  for  plalntlfT  tes- 
tified that  "people  were  shook  up  in  the  car," 
when  plaintiff  was  hurt.  As  tending  to  show 
the  character  of  the  sndden  start,  or  Jerk,  of 
the  car,  the  evidence  was  clearly  admissible. 
If  others  had  been  standing  and  had  been 
thrown  down  by  the  movement  of  the  car, 
it  perhaps  would  not  occur  to  any  one  to  say 
evidence  of  that  fact  would  be  inadmissible. 

[I]  Next  objection  related  to  the  method 
of  examining  Dr.  Marty.  As  we  have  al- 
ready stated,  the  method  was  adopted  on 
defendant's  suggestion. 

There  were  several  other  objections  to  evi- 
dence which  seem  not  well  made.  The  only 
reason  for  objection  as  given  in  defendant's 
I>oints  and  authorities  is  that. they  "broad- 
ened the  issues  made  by  the  pleadings"  and 
"Invaded  the  province  of  the  Juty,"  neither 
of  which  Is  well  founded. 

[10]  PlalntifiTs  counsel  said  this  to  the 
Jury  In  argument: 

"The  mere  fact  that  he  had  not  made  any 
report  is  not  sufficient  argument.  I  suppose 
that  even  this  jury,  by  using  its  common  sense, 
ought  to  know  that  frequently  things  of  this 
sort  happen  on  street  cars  ;(ritbout  the  conduc- 
tors making  reports." 

And  also  this: 

"I  say  that  these  people  defending  this  law- 
suit, as  soon  as  it  was  filed,  they  saw  that  it 
was  a  serious  injury  that  this  woman  had  sus- 
tauied,  and  they  made  up  their  minds  they  were 
going  to  defend  upon  the  ground  tbat  it  was 
a  fake,  and  I  have  got  a  right  to  argue  that 
they  cannot  make  their  motorman  come  in  here 
and  testify  tbat  it  is  a  fake."  I 

There  is  nothing  improper  In,  either  of 
these  arguments.     The  record  itself  shows 
tbat  defendant  questioned  whether  the  ac- 1 
ddent  happened  and  whether  plaintiff  was ' 
hurt  at  all,  and  it  shows  that  the  motorman  | 
was  not  produced  as  a  witness.    It  was  legit- 
imate to  call  the  attention  of  the  Jury  to 
this. 

[II]  Another  of  plaintiff's  counsel,  refer- 
ring to  defendant's  endeavor  to  make  out 
that  plaintiff  was  not  hurt,  said,  "That  Is  I 
this  defense  as  he  made  it,  and  I  told  you  : 
in  my  opening  statement  what  It  was;   it  Is ! 
not  a  new  defense;   It  is  as  old  as  Christen- 1 


dom."  There  was  nothing  Improper  in  that 
statement.  Authoritiea  dted  by  defendant 
are  In  no  way  In  pc^t. 

[12]  Defendant  next  contends  tbat  the 
judgment,  after  the  remittitur  of  nearly  half 
from  what  the  Jury  allowed.  Is  still  exces- 
sive. The  evidaice  Is  abundant  as  to  the 
nature  and  severity  of  her  Injuries.  Her 
immediate  suffering  was  in  the  bade,  right 
hip,  and  knee.  She  was  confined  to  her  bed 
for  near  60  days,  and  was  in  the  bouse, 
save  one  oocaslon,  for  3  months;  used  a 
crutch  for  a  long  time  and  a  cane  up  to  the 
time  of  the  trial.  More  than  a  year  after 
the  Injury  she  was  taken  to  the  hospital  and 
remained  for  30  days.  Her  suffering  was 
constant  She  now  occupies  a  chair  a  great 
part  of'  the  time.  Her  chief  injury  was  in 
the  hip  joint.  All  dislocation  was  r^Iaced, 
but  there  remained  a  stretching  of  the  liga- 
ments, which  is  a  permanent  injury.  Ex- 
perts describe  the  condition  as  being  sacro- 
iliac subluxation.  She  wore  a  body  brace 
about  the  back  and  hips  for  about  19  weeks, 
when  another  brace  of  different  kind  was 
put  on  her. 

While  in  the  hospital  she  had  to  undergo 
severe  treatment,  her  leg  being  extended  by 
means  of  a  rope,  pulley,  and  weight  There 
was  much  other  description  of  her  suffering 
and  injuries,  but  what  we  have  said  will 
suffice  for  the  statement  that  defendant 
should  have  been  well  satisfied' with  the  re- 
mittitur, and  that  the  Judgment  for  $5,000 
as  now  entered  is  not  excessive. 

[13]  It  is  claimed  tbat  the  Jury  brought 
in  what  is  called  a  quotient  verdict  This 
idea  doubtless  springs  from  the  odd  figures, 
$9,833.33.  In  order  to  invalidate  the  verdict 
it  must  appear  that  the  Jurors  agreed  before- 
hand to  be  bound  by  the  result  of  a  division 
by  12  when  tiiey  could  not  know  what  the 
quotient  would  be.  If  an  amount  is  set 
down  by  each  Juror,  and  the  sum  divided  by 
12  merely  as  a  'basis  for  discussion,  it  will 
not  harm  the  verdict  afterwards  agreed  up- 
on. This  is  discussed  in  Hagan  v.  Gibson 
Min.  Co.,  131  Mo.  App.  386,  391,  111  S.  W. 
608,  and  State  ex  rel.  v.  Cowell,  125  Mo. 
App.  348,  336,  102  S.  W.  678. 

There  is  nothing  in  the  record  to  justify 
our  Interference,  and  hence  we 'affirm  tlK 
Judgment 

All  concur. 
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BROWN  V.  BRITISH  DOMINIONS  OeNER- 
AL  INS.  CO.,  LIMITED.  OF  LONDON, 
ENGLAND.    (No.  13663.) 

(Kanaaa     City    Court    of    Appeals.    MiaBoari. 

June  26,  1820.    Beheariog  Denied 

Oct.  7,  1920.) 

1.  Appsaraiee  «=»26— Ganerai  appearance 
waives  defect  Id  aervlce. 

The  defendant  by  enterins  its  general  ap- 
pearance after  default  judgment  and  attack- 
ins  the  caae  on  ita  merita  waives  an;  defeA  or 
insafflciency  in  the  service. 

2.  Jadgmeat  «=>  1 45  (2)— Meritorious  defense 
essential  to  setting  aside  default. 

An  allegation  of  showing  that  defendant 
had  a  meritorious  defense  is  a  condition  pre- 
cedent to   setting  aside   default  judgment. 

3.  Judgment  ^=>I0I(2)— Fallnre  to  allege  de- 
fendant was  oorporatloR  does  not  make  de- 
fault a  Bulllty. 

The  failure  of  the  petition  on  an  insurance 
policy  to  allege  specifically  that  defendant  was 
a  corporation,  though  that  fact  was  apparent 
from  the  face  of  the  petition,  does  not  maice 
the  petition  so  defective  aa  to  render  the  de- 
fault judgment  a  nullity,  where  any  defect  in 
the  service  of  summons,  with  which  that  alie- 
nation alone  had  to  do,  was  waived  by  general 
appearance.  ' 

4.  Insurance  ^=3633— Petition  held  not  void 
for  failure  to  allege  value  of  burned  property. 

A  petition  to  recover  on.  a  fire  insurance 
policy  which  did  not  allege  the  value  of  the  in- 
sured persona]  property  at  the  date  of  the  fire 
is  not  so  defective  as  to  whoUy  fail  to  state  a 
cause  of  action,  where  it  showed  the  amount 
for  which  the  property  was  insured  18  days  be- 
fore the  fire,  which  was  equivalent,  under  Rev. 
St.  1909,  i  7030,  to  an  allegation  the  property 
was  then  worth  one-fourth  more  than  that,  and 
the  depreciation  in  19  days  would  not  amount 
to  the  difference. 

5.  Insurance  «=>632— Petition  held  to  show 
goods   were  In  building   required. 

A  petition  on  a  fire  insurance  policy  which 
alleged  that  the  insured  chattels  were  on  the 
date  of  the  insurance,  and  at  all  the  dates 
thereinafter  mentioned,  in  the  building  required 
by  the  policy,  followed  by  the  dates  of  the  pol- 
icy and  of  the  fire,  and  by  an  allegation  that 
the  conditions  of  the  policy  were  all  performed, 
sufficiently  shows  that  the  gooda  were. in  the 
building  at  the  time  of  the  fire. 

6.  Insurance  ^=>634(2)— Allegation  of  compll- 
anee  with  poli^  cures  omission  of  date  of 
proof  of  loes. 

An  aHegatioB  in  a  petition  on  a  fire  insur- 
ance policy  that  all  the  terms  and  conditions 
of  the  policy  were  performed  supplies  the  de- 
fect in  the  allegation  that  due  notice  and  proof 

of  the  loss  was  given  on  the  day  of 

August,  1917. 

Error  to  Circnlt  Court,  Jackson  County; 
Daniel  B.  Bird,  Judge. 
"Not  to  be  officially  published." 


Action  by  J.  D.  Brown  against  tbe  BrItUh 
Dominions  General  Insurance  Company, 
Idmlted,  of  I/ondon,  England.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
Armed. 

Bruce  Bamett,  of  Kapsas  City,  for  plain- 
tiff in  error. 

J.  O.  Hutchi8<n  and  J.  D.  Brown,  both  of 
Kansas  City,  for  defendant  In  error. 

TRIMBLE,  J.  For  convenience,  and  to 
avoid  confusion,  we  shall  call  the  parties 
plaintiff  and  defendant  according  to  the  po- 
sition they  occupied  In  the  trial  court,  and 
not  as  defendant  in  error  and  plaintiff  in 
error. 

The  litigation  out  of  which  this  controver- 
sy grows  was  a  suit  on  a  policy  of  fire  Insur- 
ance on  personal  property,  consisting  of 
household  and  Icltchen  furniture,  etc,  while 
contained  in  a  certain  brick  building  at  919 
Euclid  avenue,  Kansas  City,  Mo.  The  policy 
was  Issued  June  22,  1917,  Insuring  the  prop- 
erty for  ?750,  and  on  July  11,  1917,  Just  19 
days  after  the  Insurance  was  effected,  the 
property  was  totally  destroyed  by  fire.  Suit 
was  brought  on  April  15,  1918,  in  the  circuit 
conrt  of  Jackson  county,  Mo.  Sumramis  was 
on  that  date  Issued  to  tbe  sheriff  of  Oole 
county.  Mo.,  commanding  him  to  summon 
"the  British  Dominions  General  Insurance 
Company,.  Limited,  of  London,  England,"  .to 
appear  on  the  second  Monday  in  May,  1918, 
and  within  three  days  file  answer  or  plead. 
This  summons  was  on  the  16th  day  of  April, 
1918,  served  upon  "Claud  L.  Clark,  acting 
sui>erlntendent  of  the  Insurance  department 
of  the  state  of  Missouri,  there  being  a  va- 
cancy in  the  office  of  superintendent,"  etc. 

The  defendant  made  no  appearance  nor 
filed  any  answer,  and  at  the  May  term,  on 
May  31,  1918,  a  jury  was  waived,  the  de- 
fault of  the  defendant  was  noted,  and  the 
court,  after  hearing  plaintiff's  evidence,  ren- 
dered judgment  against  defendant  for  $750 
on  the  policy,  with  10  per  cent,  or  $75  dam- 
ages and  $75  attorney  fee  for  vexatious  re- 
fusal to  pay.  On  September  27, 1918,  at  the 
regular  September,  1918,  term  of  said  court, 
defendant,  without  limiting  its  appearance 
in  any  way,  filed  a  motion  to  "set  aside"  said 
Judgment  Tbe  grounds  of  this  motion  were 
that  no  summons  was  ever  served  upon  the 
defendant  nor  upon  any  person  authorized 
to  be  served  upon  the  defendant;  that  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  sufficient  to  sup- 
port any  judgment.  No  allegation  was  made 
therein  relative  to  whether  defendant  had  a 
good  defense  to  the  cause  of  action.  The 
motion  was  duly  heard,  considered,  and 
overruled.  Whereupon,  after  filing  a  motion 
to  have  the  court  "reconsider"  the  motloji 
to  set  aside,  which  was  also  overruled,  de- 


4t=>FDr  otber  caaea  «ee  lame  tojric  and  KEMT-NXJMBBR  in  all  Ker-Ninn1>ered  Digests  and  Indexes 


Digitized  by 


Google 


884 


228  SOCTHWBSTEBN  BEPOKTEai 


(Ua 


ftadant  sued  oat  a  writ  of  error  and  brought 
the  case  here. 

[1]  We  do  not  regard  it  as  necessary  for 
US  to  pass  upon  the  sufficiency  of  the  service 
of  summons  upon  the  acting  superintendent 
of  Insurance,  since  the  defendant,  by  enter- 
hig  its  general  appearance  and  attacking  the 
case  on  Its  merits,  has  waived  any  defect  or 
Insufficiency  in  the  service.  Pry  v.  Hanni- 
bal,  etc.,  B.  Co.,  73  Mo.  123,  127. 

[2]  Again,  there  is  no  allegation  or  show- 
ing that  defendant  Iiad  a  meritorious  de- 
fense, and  tUs  is  a  condition  precedent  to 
setting  aside  a  judgment  Pry  y.  Hannibal, 
etc.,  R.  Co.,  supra;  EofTman  t.  Loudon,  96 
Mo.  App.  184,  70  S.  W.  162;  UndeU,  etc., 
Co.  V.  Llndell,  142  Mo.  61,  43  S.  W.  368;  Col- 
ter T.  LulJe,  129  Mo.  App.  702,  108  S.  W.  608. 

[3, 4]  The  petition  is  not  so  defective  as 
to  render  the  judgment  therein  wholly  and 
absolutely  a  nullity.  While  It  does  not,  In 
so  many  words,  allege  that  the  defendant  Is 
a  corporation,  yet  it  Is  apparent  on  the  face 
of  the  petition  tliat  it  Is;  and  this  feature 
has  to  do  only  with  the  service  of  summons, 
which  has  been  waived  or  cured  by  the  de- 
fendant's general  appearance.  The  petition 
is  not  BO  defective  as  to  wh<dly  fail  to  state 
any  cause  of  action  at  all.  Wtdle  it  does  not 
allege  (he  value  of  the  personal  property  at 
the  date  of  the  fire,  yet  the  facts  stated  show 
that  under  section  7080,  K.  S.  1909,  the  prop- 
erty having  been  insured  on  June  22,  1917, 
for  $750,  was  worth  one-fourth  more  than 
that,  and  depredation  of  the  property  in  19 
days  would  not  amount  to  that  difference. 
Stevens  v.  Norwich,  etc.,  Ins.  Co.,  120  Mo. 
App.  88, 106,  96  iS.  W.  684;  Todd  v.  Security 
Ins.  Co.,  221  S.  W.  808. 

[6, 6]  A  fair  Interpretation  of  the  petition 
shows  tliat  the  goods  were  In  the  building 
wherein  they  were  Insured  at  the  time  they 
were  destroyed.  The  ownership  on  June  22, 
1917,  of  the  goods  Insured  on  that  date  and 
"in  the  brick  building  at  No.  919  Euclid  ave- 
nue, Kansas  City,  Ma,"  is  alleged,  "and  at 
ail  the  dates  hereinafter  mentioned,"  and 
then  the  dates  of  the  policy  and  of  ttte  fire 
are  set  forth.  And  this  was  followed  by  an 
allegation  that  the  terms  and  conditions  of 
the  policy  were  all  performed,  one  of  which 
was  that  the  goods  should  remain  In  that 
building.  For  this  reason  also  the  allega- 
tion that  "due  notice  and  proof  of  the  fire 
and  loss"  was  given  defendant  and  payment 

demanded  "on   the  day  of  August, 

1917,"  was  not  a  statement  of  an  insufficient 
or  untimely  notice.  Thomassou  v.  Mercan- 
tile, etc,  Ins.  Co.,  114  Mo.  App.  109,  U9, 120, 
89  S.  W.  664,  1135. 

The  order   and   judgment   overruling   the 
motioa  to  set  aside  is  affirmed. 
All  concur. 


BROWN  V.  BRITISH  DOMINIONS  QENER. 

AL    INS.    CO.,    LIMITED,    OF    LON. 

DON,  ENGLAND.    (No.  13652.) 

(Kansas  City  Court  of  Appeals,  MiasootL 
June  26.  1920.    Beheaiing  I>enied 
Oct  7,  192a) 

Appeal  and  error  «s>58l(3)— Exoeiitloii  bmm* 
sary  to  refusal  to  qaash  axecatlOB  wteept 
for  void  Judgmaat 
The  failure  to  incorporate  a  bill  of  excep- 
tion in  the  abeAract  of  record  prevents  review 
of  the  denial  of  a  motion  to  qnash  the  ezeen- 
tion  issued  on  the  jndgment  except  so  far  ts 
concerns   the  question  whether  the  judgment 
was   absolutely   void. 

Appeal  from  Circuit  Court;  Jackson  Couh 
ty;  Daniel  E.  Bird,  Judge. 
"Not  to  be  offldaily.publislied.'* 

Action  by  J.  D.  Brown  against  tbe  British 
Dominions  General  Insurance  Company, 
Limited,  of  London,  England.  Judgment  for 
plaintiff,  and  defendant  appeals.   Affirmed. 

Bruce  Barnett,  of  Kansas  City,  for  i^ipel- 
lant 

J.  D.  Brown  and  J.  G.  Hutchison,  both  of 
Kansas  CSty,  for  re^ondent 

TRIMBLE,  J.  This  case  Is  companion  to 
the  case  between  the  same  parties,  num- 
bered 13663  (228  S.'  W.  883),  and  handed 
down  at  this  sitting.  It  grows  out  of  the 
same  suit  in  the  policy  of  insurance  therein 
set  forth.  At  the  oral  argument  the  two 
were  combined,  counsel  agreeing  that  the 
other  was  the  Important  case  and  the  one 
upon  wlilch  the  vital  issues  depend. 

That  case  sought  to  review,  by  way  of 
a  writ  of  error,  the  action  of  tlie  trial  court 
In  overruling  defendant's  motion  to  set  aside 
a  judgment  This  case  Is  an  appeal  from  an 
order  overruling  a  motion  to  quash  the  ex- 
ecution Issued  on  the  judgment  So  far  as 
concerns  the  question  of  whether  the  Judg- 
ment is  absolutely  void,  the  same  matters 
are  involved  as  in  the  other  case,  and  what 
is  said  in  the  other  opinion  applies  equally 
well  here,  so  that  without  repeaUng,  we 
refer  to  that  (pinion. 

As  to  any  other  matters  going  to  the  valid- 
ity of  the  trial  court's  actitm  on  the  motion 
to  quash,  we  may  observe  tliat  appellant  has 
not  Incorporated  any  bill  of  exceptions  In  its 
abstract  of  record,  and  hence  there  Is  noth- 
ing in  the  way  of  matters  of  exception  fOr 
us  to  review.  Smith  v.  Mosely,  234  Mo.  486, 
495,  137  S.  W.  971 ;  Hemm  v.  Juede,  1B3  Mo. 
App.  259,  267,  133  S.  W.  620;  aty  of  St 
Louis  V.  Brooks,  107  Mo.  380,  384.  18  8.  W. 
22. 

The  judgment  is  affirmed. 

All  concur. 
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KANSAS  CITY   RY8.  CO. 

13683.) 


(No. 


(Kansas    City    (3oart    of    Appeals,    IfissourL 

Joae  26,  1920.    Rehearing  Denied  Oct  7, 

1920.) 

1.  Appeal  and  error  «=»g95— Weight  of  evl- 
denee  for  Jury  aad  trial  ooart 

Mere  weight  of  eridence  is  for  the  Jury 
and  the  trial  eonrt,  and  not  for  the  appellate 
court. 

2.  Appeal  and  error  «=3997(2)— Whether 
street  ear  Jerked  after  stopping  held  for 
trial  court  oo  demnrrer  to  evidoaoo. 

In  an  action  by  a  passenger  for  injuries 
received  while  alighting,  whether  the  car  Jerk- 
ed while  plaintiff  was  alighting  hel4  lot  the 
trial  court,  as  against  a  claim  ttiat  defendant's 
demurrer  to  the  evidence  should  have  been 
sustained  for  the  reason  that  the  evidence  for 
plaintiff  was  so  manifestly  against  the  pre- 
ponderance of  the  credible  testimony  as  to 
warrant  the  interference  of  ,^n  appellate  eonrt. 

3.  Appeal  and  error  <S=>I048(5)— Permitting 
cross-examination  of  defendant's  witness 
held  not  prejudicial  error  In  view  of  answer. 

In  an  action  to  recover  for  injuries  receiv- 
ed when  defendant's  street  car,  started  with 
ft  jerk  while  plaintiff  was  alighting,  if  court 
erred  in  permitting  plaintiff's  counsel  to  cross- 
examine  the  motorman  as  to  the  condition  of 
tlie  brakes  on  the  car,  the  error  was  harmless, 
where  the  motorman  testified  that  the  brakes 
were  in  good  running  order. 

4.  Trial  «=>I9I  (9)— Instrootlon  held  not  to 
assume  that  car  started  forward. 

In  an  action  by  a  passenger  to  recover  for 
injuries  alleged  to  have  been  received  when 
defendant's  street  car  started  suddenly  while 
plaintiff  was  alighting,  instruction  Aeld  not  er- 
roneous as  assuming  that  the  car  was  started 
forward  while  plaintiff  was  alighting. 

9.  Damages  «=92 1 6 (7)— Instruction  as  to  fa- 
ture  damages  held  not  erroneous. 

An  instruction,  "Tou  will  assess  her  dam- 
ages at  such  sum  as  yon  may  find  and  believe 
from  the  e videnc^ 'will  be  a  fair  compensation 
to  her  for  any  pam  of  body  or  mind  which  you 
may  find  and  beheve  from  the  evidence  she 
may  have  suffered  and  will  suffer  by  reason  of 
the  injury,"  was  not  erroneous  for  failing  to 
tell  the  jury  that  plaintiff  might  recover  only 
such  future  damages  as  might  be  "reason- 
ably certain"  to  occur;  the  words  "will  suffer" 
confining  the  jury  to  such  damages. 

6.  Damages   4=9 1 32(7)— $2,500    not   cxoesslve 
for  Injuries  to  hip,  side,  ankle,  and  hand. 
A  verdict  for  92,500  to  a  female  was  not 
'  excessive,  where  her  right  hip,  right  side,  and 
right  ankle  were  badly  bruised  and  sprained, 
resulting  in  a  tilted  pelvis   and  difference  in 
the  length  of  her  lower  limbs  of  about  three- 
fourths  of  as  inch. 

A'ppeal  from  Circuit  Court,  Jackson  (boun- 
ty ;  Allen  fTT  Sonthem,  Judge. 
"Not  to  be  ofiBdally  published." 


ActloD  by  Florence  A.  Ttarey  against  tbe 
Kansas  City  Bailways  Company.  Judgment 
for  idalntUf,  and  defendant  i^tpeals.  Af- 
firmed. 

B.  J.  Hlggins,  of  Kansas  City,  Kan.,  and  0. 
N.  Sadler,  E.  K.  Ball,  and  Louis  R.  Weiss,  all 
of  Kansas  City,  Mo.,  for  appellant. 

Hair,  Meservey,  Oerman  &  Michaels,  of 
Kansas  City,  Mo.,  and  Wm.  S.  Norris,  of 
Salina,  Ejin.,  for  respondent 

BLAND,  3.  This  la  an  action  for  damages 
for  personal  Injuries.  Plaintiff  recovered  a 
verdict  and  judgment  in  the  sum  of  ^2,600, 
and  defendant  has  appealed. 

The  facts  show  that  plaintiff  was  a  pas- 
senger npon  one  of  defendant's  street  cars  In 
Kansas  City,  Mo.,  being  operated  west  on 
Twelfth  street;  that  the  car  stopped  on  the 
east  side  of  Orand  avenue  for  the  purpose  of 
permitting  passengers  to  alight;  that  while 
plaintiff  was  attempting  to  alight  from  tbe 
front  end  of  the  car  with  her  baby  in  her 
arms,  and  while  she  was  on  the  step  holding 
to  the  car  with  her  right  hand,  the  car  gave 
a  violent  lurch  forward,  throwing  her  to  tbe 
pavement  of  the  street,  striking  on  her  right 
side. 

The  first  point  made  by  the  defendant  Is 
that  its  demurrer  to  the  evidence  should 
have  been  sustained  for  the  reason  that  the 
evidence  was  so  manifestly  against  the  pre- 
ponderance of  the  credible  testimony  as  to 
warrant  the  interference  of  an  appellate 
court  This  point  is  based  substantially  upon 
tbe  following  contention:  It  is  claimed  that 
plaintiff's  own  testimony  is  uncertain  and 
contradictory ;  that  her  <mly  witness  to  the 
accident  testified  that  the  car  did  not  move 
after  it  first  stopped,  and  that  defendant's 
motorman  and  conductor  and  three  other 
persons  on  the  car  testified  for  defendant 
that  the'  car  did  not  start  after  It  stopped. 

We  think  there  Is  nothing  uncertain  or 
contradictory  in  plaintiff's  testimony.  She 
was  positive  that  the  car  lurched  forward  as 
she  was  attempting  to  leave  the  step.  When 
it  lurched  she  was  thrown  to  tbe  street  with 
her  baby  In  her  arms,  and  was  unable  to  state 
whether  it  proceeded  onward  after  it  lurched. 
There  would  appear  to  be  some  apparent  un- 
certainty in  her  testimony  If  <Hie  reading  the 
same  did  not  distinguish  her  testimony  In 
regard  to  the  car  proceeding  on  its  way  after 
It  had  lurched.  The  uncertainty  of  her  tes- 
timony occurs  In  regard  to  the  latter  matter, 
but  she  was  quite  certain  that  the  car  lurch- 
ed and  ^rew  her.  PlaintlfTs  only  witness 
to  the  accident  was  her  sister-in-law,  who 
testified  that  she  left  tbe  car  ahead  of  plain- 
tiff and  had  proceeded  a  few  stents  toward 
the  curb  when  she  heard  a  noise  as  If  the 
car  bad  started.  When  she  heard  the  noise 
and  the  baby  screaming  she  turned  around 
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and  Baw  platntlff  lying  on  tbe  pavement.  She 
did  not  know  exactly  where  Oie  car  stopped 
tbe  first  time,  but  stated  that  when  she  turn- 
ed after  plaintiff  fell  the  car  was  apparently 
In  the  same  place  as  when  she,  the  witness, 
alighted.  She  did  not  state  definitely  that  it 
was  in  the  same  place,  but  said,  "it  was 
seemingly  standing  in  the  same  place,"  and 
"apparently  about  in  the  same  place";  "if  It 
moved  it  was -not  so  very  far."  The  motor- 
man  and  two  other  passengers,  a  white  man 
and  a  negro,  testified  for  defendant  that  the 
car  did  not  start  forward,  but  that  plaintiff 
alighted  from  the  car  and  fell  after  she 
reached  the  pavement.  The  conductor  did 
not  see  plaintiff  fall,  nor  did  the  other  wit- 
ness for  defendant,  who  was  seated  in  the 
car.  However,  these  last  two  witnesses  tes- 
tified that  the  car  did  not  start  forward. 

[1,2]  There  are  a  few  cases  in  this  state 
holdinyr  to  the  effect  that  an  appellate  court 
may  set  aside  a  verdict  as  being  against  the 
weight  of  tbe  evidence,  where  on  its  face  It 
shows  that  it  is  the  result  of  passion,  prej- 
udice, or  misconduct  on  the  part  of  the  jury, 
or  Is  manifestly  and  clearly  arbitrary,  or 
wrong,  or  that  an  injustice  has  been  done. 
In  view  of  the  fact  that  in  a  substantial  num- 
ber of  the  appeals  that  are  brought  to  this 
court  these  cases  are  attempted  to  be  utilized 
on  the  part  of  appellants,  and  in  view  of  the 
small  number  of  instances  in  which  they  are 
held  to  be  applicable  or  even  cited,  it  would 
seem  that  they  are  more  or  less  legal  curiosi- 
ties.- Even  in  these  cases  the  authors  of  the 
opinions  are  careful/  to  say  that  the  rule  an- 
nounced should  be  sparingly  applied.  We 
think  there  is  nothing  involved  In  the  point 
now  before  us,  except  the  mere  weight  of  the 
evidence,  which  was  fot  the  jury  and  the 
trial  court 

[3]  It  is  next  Insisted  that  the  court  erred 
In  permitting  plaintiff's  counsel  to  .cross-ex- 
amine the  motorraan  as  to  tbe  condition  of 
the  brakes  on  the  car.  It  is  apparent  that 
counsel  was  attempting  only  to  bring  out  the 
effect  of  releasing  the  brakes  without  apply- 
ing the  power,  that  is  to  say,  whether  a  re- 
leasing of  the  brakes  would  tend  to  cause  the 
car  to  move  forward.  Defendant's  counsel 
admits  that  it  was  competent  to  inquire  as 
to  whether  the  car  could  be  started  by  re- 
leasing or  manipulating  the  brakes.  We 
think  that  this  was  all  plaintiff's  counsel 
was  attempting  to  do,  but  if  we  are  in  the 
wrong  there  was  no  error  in  connection  with 
the  matter  because  the  motorman  testified 
that  the  brakes  'were  in  good  running  or- 
der." 

[4]  Complaint  is  made  of  plaintiff's  in- 
struction No.  1.  This  instruction  told  the 
jury  that — 

«**  •  •  If  you  believ*  and  find  from  the 
evidence  *  *  *  that  while  she  was  attempt- 
ing to  leave  said  car  by  tbe  front  entrance  and 
while  A«  was  in  the  act  ef  stepping  from  the 


front  step  of  said  car  to  tbe  pavemrat  V 
Twelfth  street,  the  defendant's  motorman  b 
charge  of  said  car  carelessly  and  negiignt'.; 
caused  it  to  be  set  in  motion  in  such  t  mat- 
net  as  to  cause  plaintiff  to  be  thrown  fron 
the  step  of  said  car  to  tbe  pavement,  thereby 
injuring  her,  •  *  *  then  your  verdict  wi£ 
be  for  the  i^aintiff." 

It  is  Insisted  that  the  instruction  assumes 
that  the  car  was  started  forward  and  sol)- 
mits  to  the  jury  only  the  question  as  to  the 
manner  in  which  it  was  started.  We  see  no 
merit  in  this  contention.  The  instrncti(>i. 
certainly  does  not  assume  or  suggest  that  tite 
car  was  started,  but  submits  to  the  jury  ibe 
question  that  if  it  was  started  so  as  to 
throw  plaintiff  to  the  pavement,  plaintiff  w 
entitled  to  recover.  Under  tills  instmctioii 
even  if  the  jury  had  found  that  the  car  vns 
started,  but  found  that  it  was  not  started, 
in  such  a  manner  as  to  cause  plaintiff  to  V 
thrown  to  the  street,  they  were  not  pennitto! 
to  find  for  plaintiff. 

[6]  Complaint ,  is  made  of  plaintiff's  in- 
struction No.  2  on  the  measure  of  damages 
This  instruction  told  the  jury  that  If  ther 
found  for  plaintiff — 

"yon  will  assess  her  damageB  at  such  sun  u 
you  may  find  and  believe  from  tbe  evidenc 
win  be  a  fair  compensation  to  her  for  u; 
pain  of  body  or  mind  which  you  may  find  nc 
believe  from  the  evidence  she  may  have  fa!- 
fered  and  loUl  suffer  by  reason  of  tbe  injur, 
if  any,  received  by  her  •  *  *  as  deta:.- 
in  evidence,  and  directly  caused  therebj* 
(Italics  ours.) 

Defendant  complains  that  the  instnictini 
falls  to  tell  the  jury  that  plaintiff  might  i^ 
cover  only  such  future  damages  as  might  be 
"reasonably  certain"  to  occur.  It  will  be 
noted  that  the  instruction  confines  the  fatur- 
damages  to  those  that  plaintiff  will  suffer  ii. 
the  future.  The  wording  of  this  InstmctioL 
is  different  from  that  in  the  instrucUocF  coi 
demned  in  the  cases  cite^y  the  defendai: 
In  those  cases  the  word^used  were  "it.:.'' 
suffer"  or  like  words.  The  words  "will  sof 
fer"  confines  the  jury  to  those  damages  tha; 
are  reasonably  certain  to  result  from  the  vi- 
jury,  and  do  not  allow  conjecture  or  speoi- 
lation  on  the  part  of  the  jury  as  to  possi!'  • 
or  contingent  future  happenings.  Nelso:.  ■ 
Railroad,  U3  Mo.  App.  702,  711,  88  S.  V 
1119. 

[6]  It  is  last  insisted  that  the  verdict  is  ei 
cessive.  Plaintiff's  right  hip,  right  side,  uic 
right  ankle  were  badly  bruised  and  spraiii^ 
Plaintiff  remained  in  bei  for  two  weeks  aftf 
the  accident  and  for  six  weeks  she  was  abit 
to  take  but  two  or  thtree  steps  without  assisi 
ance.  At  the  time  of  the  trial  her  rigbt  side 
remained  very  sore,  and  tlie  injury  tlieretr 
affected  her  ability  to  tightly  grasp  with  iis 
right  hand. .  She  weighed  about  160  pomut 
before  the  accident  and  was  in  good  beaJU- 
At  tbe  time  of  the  trial  she  wei^>ed  uiM 
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138  pounds.  She  was  injured  on  September 
€,  1916,  and  gave  birth  to  a  child  on  Febru- 
ary 22,  1917,  and  the  case  was  tried  on  April 
14,  1919.  The  evidence  shows  that  plaintiit 
lias  wliat  is  Icnown  as  a  tilted  pelvis,  that  is, 
Instead  of  both  pelvic  bones  being  on  the 
sazue  level  one  is  slightly  lower  than  the 
otber,  resulting  in  a  difference  in  the  len£;th 
of  her  lower  limbs  of  about  three-fourths  of 
an  inch.  This  tilted  pelvis  was  discovered 
by  the  physician  about  four  weeks  after  the 
injury  was  received.  The  medical  testimony 
sliows  that  the  injury  to  plaintifTs  right  pel- 
vic Iwne  produced  a  swelling.  That  when 
such  swelling  is  produced,  there  is  more  or 
less  al>sorptlon  of  the  tissue  and  that  this 
'Will  lead  to  a  thickening  to  some  extent  and 
to  contraction,  and  tliat  such  contraction 
often  produces  the  condition  from  which 
plaintiff  was  suffering.  Plaintiff's  physician 
testified  that  the  swelling  and  absorption  of 
the  tissue  In  this  case  produced  the  tilting  of 
tlie  pelvic  bone  from  which  plaintiff  suffer- 
ed, and  the  shortening  of  the  right  limb  of 
about  three-fourths  of  an  inch,  all  of  which 
be  found  to  be  present  a  short  time  before 
the  triaL    He  testified  that— 

He  "could  not  absolutely"  say  that  this  con- 
dition would  be  permanent,  but  "my  best  judg- 
ment is  she  will  probably  suffer  a.  long  time 
with  this  and  might  have  permanent  results, 
but  that  is  an  opinion.  We  know  these  cases 
will  often  cause  suffering  for  years,  and  fi- 
nally they  will  seemingly  recover.^  "Q.  Ton 
mean,  adjust  themselves?    A.  Yes,  sir." 

In  view  of  the  fact  that  two  years  and 
seven  months  after  the  accident  plaintiff  was 
still  suffering  from  the  same  condition  as  to 
tlie  tilting  of  the  pelvis  and  the  shortening 
of  the  limb,  and  in  view  of  the  medical  tes- 
timony In  the  case,  the  Jury  might  well  con- 
clude that  it  would  be  some  years  before 
plaintiff  would  entirely  recover.  If  ever.  Un- 
der the  circumstances  we  think  that  the  ver- 
dict for  $2,500  is  not  excessive,  especially  in 
view  of  the  lessening  purchasing  power  of 
money.  Hurst  v.  Chi.,  B.  &  Q.  R.  Co.,  219  S. 
W.  566;  Smith  v.  K.  O.  So.  By.  Co.,  213  S. 
W.  481;  Duffy  v.  K.  C.  Rys.  Co.,  217  S.  W. 
883. 

The  Judgment  is  affirmed. 

All  concur. 


GUTHERY  V.  BALL  «t  al.     (No.  13824.) 

(Kansas    City    Court    of    Appeals.    AlissourL 

Feb.  7,  1921.     Rehearing  Denied  March 

6,  1921.) 

I.  Marriage  «s>60(7)— Evidenoe  held  to  sus- 
tain ohaacellor's  fliiding  that  man  was  un- 
ooMcioH*    when    the    ceremony    was    per* 
fomedk 
In  a  suit  to   annul  a  marriage,   evidence 

that  the   ceremony   was   performed   after   the 


man  had  suffered  a  second  stroke  of  paralysis 
and  only  eight  hours  before  his  death,  with 
conflicting  evidence  as  to  hia  condition  at  the 
time  of  the  ceremony,  held  so  evenly  balanced 
that  the  chancellor's  finding  that  the  man  was 
unconscious  when  the  ceremony  was  performed 
will  be  sustained. 

2.  Appeal  and  error  <8=>987 (3)— Weight  of  avl* 
denoe  reviewed  In  equity  ease. 

In  an  equity  case  the  appellate  court  is 
required  to  review  all  the  evidence  and  to  pass 
upon  the  weight  thereof. 

3.  Judgment  <3ss>7l5(3)— Former  decision  on 
\    appeal  In  law  action  held  not  to  determine 

law  In  sabsequeot  equity  snit< 
A  former  decision  on  appeal  from  a  Judg- 
ment of  the  probate  court  setting  aside  an 
appointment  of  an  administrator  at  the  suit  of 
the  widow,  sustaining  a  Judgment  on  verdict 
for  the  widow,  without  a  full  consideration  of 
the  evidence,  does  not  determine  the  law  in  a 
subsequent  suit  in  equity  to  annul  the  mar- 
riage. 

4.  Marriage  «=>54— Ceremony  performed  when 
man  is  unconscious  Is  a  nulll^.  ' 

Even  though  mental  incapacity  of  a  man  to 
contract  a  marriage  renders  it  only  voidable 
and  not  subject  to  attack  after  the  man's  death, 
a  ceremony  performed  while  the  man  was  un- 
conscious, and  therefore  physically  incapable 
of  manifesting  assent  to  the  contract,  is  a 
'nulHty. 

5.  MajTlaga  <&=>60(l)— Suit  to  apnni  mar- 
rlage  performed  while  man  is  unoonsolous  is 
proper. 

While  a  suit  by  an  heir  to  annul  a  mar- 
riage ceremony  performed  while  the  man  was 
unconscious  may  be  unnecessary,  it  is  proper 
to  prevent  misapprehension  and  confusion  as 
to  the  real  status  following  the  attempted  cere- 
mony. 


Appeal  from  Circuit  (3ourt,  Daviess  Coun- 
ty; Arch  B.  Davis,  Judge. 

Suit  in  equity  by  James  A.  Guthery,  an  in- 
competent i)erson,  by  Homer  Feurt,  his  guard- 
ian, against  Ella  Ball  and  another.  Judg- 
ment for  plaintiff,  and  the  named  defendant 
appeals.    Affirmed. 

M.  E.  Pangbum,  of  Pattonsburg,  and  W. 
W.  Davis  and  Frank  W.  Ashby,  both  of  Chil- 
llcothe,  for  appellant 

Dudley,  Selby  &  Brandom,  of  Gallatin,  for 
respoDdoit. 

BLAND,  J.  This  is  a  suit  In  equity  to  an- 
nul a  marriage  claimed  to  have  been  entered 
Into  by  William  B.  Guthery  now  deceased, 
with  Ella  Ball. 

The  petition  alleges  that  shortly  before  the 
celebration  of  the  marriage  said  Guthery  was 
completely  paralyzed  and  unable  to  speak  or 
make  his  wants  known;  that  at  the  time  of 
the  pretended  marriage  ceremony  "death  had 
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fetrnck  said  ^nillam  B.  Guthery ;  he  was  In 
a  death  stupor;  the  deatii  rattle  was  In  his 
throat,  and  be  was  wholly  Incaiutble  of 
knowing  what  he  was  doing  or  entering  Into 
a  marriage  contract,  as  said  defendant  Ella 
weU  knew."  The  petition  further  alleges 
mental  Incapacity  on  the  part  of  the  de- 
ceased at  the  time  of  the  alleged  ceremony. 
There  was  a  trial  which  resulted  In  a  Judg- 
ment anntflllng  the  marriage  and  defendant 
BUa  Ball,  or  Ella  Guthery,  has  appealed. 

The  facts  show  that  WlUiamr  B.  Guthery 
flled  on  the  9th  day  of  March,  1918,  In  Da- 
viess county,  Mo. ;  that  deceased  was  a  farm- 
er IMng  near  Jameson,  and  that  Ella  Ball 
some  years  prior  to  his  death  came  to  his 
house  as  a  housekeeper;  that  deceased  was  a 
man  past  70  years  of  age  at  the  time  of  his 
death  and  had  been  In  bad  health  for  several 
years  prior  thereto;  that  on  February  16, 
1917,  be  suffered  a  slight  stroke  of  paralysis, 
which  resulted  In  his  being  confined  to  his 
home,  either  In  bed  or  about  the  premises, 
untn  some  time  during  the  latter  part  of 
^ay  or  the  first  of  June  of  that  year ;  that 
on  March  9,  1918,  deceased  suffered  from  a 
second  stroke  of  paralysis  from  which  he 
died.  He  was  married  to  Ella  Ball  about 
11:00  a.  m.  on  the  day  of  his  death,  which 
occurred  about  7:00  p.  m.  Ella  Ball  called 
in  a  Justice  of  the  peace  for  the  purpose  of 
performing  the  ceremony. 

There  was  evidence  tending  to  show  that 
after  the  last  stroke  of  paralysis  deceased 
was  unconscious  practically  all  of  the  time 
until,  his  death,  and  was  unable  to  recognize 
his  friends  who  called  to  see  him.  The  doc- 
tor who  attended  him  in  bis  last  illness  testi- 
fied that  he  was  present  attendbig  the  de- 
ceased at  10 :30  a.  ro.  on  the  day  of  his  deatb, 
and  that  at  that  time  deceased  was  lying  on 
bis  t>ack  with  his  mouth  open;  that  he  (the 
witness)  closed  his  mouth  but  It  dropped 
open  again.  This  witness  testified  that  at 
that  time  d^ceeased  was  In  a  stupor  and  was 
dying  and  had  the  death  rattle  In  bis  throat 
The  physician  returned  at  4:00  o'clock  In  the 
afternoon  and  at  that  time  there  was  no 
change  In  deceased's  condition,  deceased  con- 
tinued to  be  In  a  dying  state;  be  returned 
again  at  6:45  p.  m.  and  deceasel  remained  In 
the  same  cmtdltlon. 

Another  witness  testified  that  he  visited 
the  deceased  at  9:00  o'clock  on  the  morning 
of  the  day  of  his  deatb;  that  he  was  a  friend 
of  the  deceased,  but  that  the  latter  did  not 
know  blm  at  that  time.  Another  witness 
testified  that  he  visited  the  deceased  at  4:30 
p.  m.  of  the  day  of  bis  death,  and  that  de- 
ceased was  dying  then  and  did  not  recognize 
any  one.  jVjiother  witness  testified  that  be 
visited  deceased  almost  daily  after  his  last  at- 
tack of  paralysis;  that  the  first  time  he  saw 
him  after  this  stroke  deceased  was  In  the 
room  lying  in  the  bed  on  his  back  with  bis 
legs  and  arms  straightened  out  and  uncon- 
scious ;  that  there  was  no  time  covertnx  this 


period  of  his  last  illness  that  witness  saw  de- 
ceased that  be  appeared  to  be  other  than  un- 
conscious; witness  thought  that  he  probably 
saw  the  deceased  <m  the  day  of  his  death. 

The  Justice  testified  that  lie  found  Guthery 
either  in  a  stupor  or  asleep;  that  deceased 
was  lying  on  the  bed  cm  bis  back  with  his 
legs  out  straight  and  bis  arms  on  bis  body: 
that  appellant  raised  Guthery  up  and  be 
shook  hands  with  the  Justice  and  in  doing  so 
raised  bis  bead  five  or  six  inCbee;  that  de- 
ceased recognized  the  Justice;  that  the  wit- 
ness knew  that  deceased  was  a  sick  man  and 
had  suffered  a  stroke  of  paralysis,  and  the 
witness  wanted  to  be  sore  before  performing 
the  ceremony  that  Guthery  was  capable  of 
understanding  the  nature  of  the  act,  so  he 
called  in  the  nurse  and  the  latter  raised  the 
deceased  up  and  put  a  box  upon  his  knees 
and  gave  him  a  pencil,  telling  lilm  to  write 
his  name,  which  deceased  did,  and  at  tlie 
request  of  the  nurse  wrote  his  post  office  ad- 
dress. The  nurse  laid  him  back  on  the  bed 
and  the  Justice  asked  deceased  If  be  realized 
he  was  to  be  married  to  Ella  Ball,  and  he 
turned  bis  he&d  sldewlse  and  said,  "Uh-bub,'' 
and  nodded  his  head  in  the  affirmative.  Pa- 
ralysis had  deprived  Guthery  of  ills  speech, 
and  this  was  the  only  sound  he  made  while 
the  Justice  was  there.  The  Justice  said, 
"Join  hands,"  and  the  deceased  took  bold  of 
the  hand  of  Ella  Ball  and  the  Justice  iwr- 
formed  the  ceremonfy. 

[1]  There  was  some  evidence  tending  to 
show  that  at  the  time  of  the  marriage  the 
paralysis  had  largely  destroyed  Guthery's 
muscular  .action;  that  he  was  unable  to 
speak,  but  that  bis  mind  was_  clear  and 
sound.  There  was  yet  other  evl&ence  from 
which  it  could  be  said  that,  while  deceased 
was  mentally  Incapacitated,  he  was  physical- 
ly able  to  go  through  the  marriage  ceremony. 
While,  on  the  other  band,  there  was  evidence 
of  persons  who  saw  the  deceased  shortly  be- 
fore and  shortly  after  the  time  of  the  alleged 
ceremony  tending  strongly  to  show  that  de- 
ceased was  In  a  stupor  and  unconscious  at 
the  time  of  the  alleged  marriage.  Even  the 
testimony  of  the  Justice  shows  that  deceased 
was  in  a  very  bad  state  at  that  time.  The 
evidence  Is  so  evenly  balanced  that  we  defer 
to  the  conclusions  of  the  learned  chancellor 
who  tried  this  case,  and  will  therefore  bold 
that,  from  all  the  evidence  in  the  case,  the 
charge  In  the  petition  that  "death  had 
struck"  the  deceased,  that  "be  was  in  a  death 
stupor,  the  death  rattle  was  In  bis  throat, 
and  he  was  wholly  incapable  of  knowing  what 
he  was  doing"  at  ttxe  time  of  the  alleged  cer- 
emony, was  sustained. 

Upon  the  death  ot  Guthery  one  Wetzel, 
Joined  as  a  defendant  in  this  case  in  Us  ca- 
pacity of  administrator  of  Guthery's  estate, 
without  the  renunciation  or  consent  of  Ella 
Ball,  was  appointed  administrator  of  the  es- 
tate of  the  deceased.  The  probate  court  on 
her  motion,  she  appearing  to  be  the  widow. 
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T«Toked  the  appointment  of  Wetsd  and  ap- 
■pointed  her  as  administratrix.  There  was 
-an  appeal  to  tbe  drcnlt  court  of  Daviess 
county,  where  a  Jury  was  waived,  and  after  a 
trial  a  judgment  sustaining  the  a«tl<m  of  the 
probate  court  was  rendered.  The  case  was 
appealed  here  and  the  judgment  of  the  cdbr- 
cult  court  was  aflSrmed.  See  In  the  Matter 
of  the  Bstate  of  WllUam  B.  Guthery,  De- 
ceased, EUa  Onthery,  Complainant,  t.  N.  M. 
'Wetzel,  Administrator  (Na  13403)  226  S.  W. 
<S2e,  decided  by  this  coort  but  not  [officially] 
published. 

The  opinion  In  that  case  was  written  by 
the  author  hereof,  but  what  was  said  therein 
was  not  concurred  in  by  the  other  Judges;  they 
agreeing  to  the  result  only.  One  of  the  mat- 
ters submitted  to  us  In  that  case  was  whether 
tbe  mental  Incapacity,  if  any,  of  the  de- 
censed,  made  the  marriage  void  or  vcddable 
only.  It  was  admitted  in  that  case,  as  in 
this,  that  if  mental  incapacity  renders  a  mar- 
riage voidable  only,  and  does  not  render  It 
absolutely  void,  that  tbe  marriage  cannot  be 
attacked  after  tbe  death  of  one  of  the  par- 
ties. It  was  the  oidnlon  of  the  writer  of  the 
former  opinion  at  the  time  of  the  writing  of 
tbe  same,  and  is  now,  that  a  marriage  en- 
tered into  by  a  person  who  Is  physically  able 
to  go  through  the  form  of  the  ceremony,  but 
Is  mentally  incapacitated  to  make  a  contract, 
Is  voidable  only  and  not  abscdutely  void. 

[2]  However,  tbe  facts  stated  in  the  for- 
mer opinion  are  not  as  full  as  they  would 
bave  been  had  that  case  been  one  in  quity,  as 
Is  this  one.  In  that  case  It  was  not  neces- 
sary to  set  forth  any  facts  other  than  those 
tending  to  show  that  there  was  some  evidence 
to  sustain  the  Judgment  of  tbe  trial  court 
Ibe  evidence  of  the  defendant  in  that  case 
was  not  set  forth  In  detail,  and  we  were  not 
called  upon  to,  nor  did  we,  pass  upon  the 
weight  of  the  evidence.  Of  course,  in  an 
equity  case  the  appellate  court  is  required  to 
review  all  the  evidence  and  to  pass  upon  the 
weight  thereof.  Under  such  circumstances 
there  should  be  a  fair  statement  of  all  of  the 
evidence. 

[3]  Appellant  seems  to  think  that  what 
was  said  in  the  other  case  determines  the 
law  involved  in  the  case  at  bar,  but  we  are 
unable  to  accept  appellant's  contention  in 
this  regard.  While  the  petition  in  this  case 
pleads  mental  incapacity  (»  the  part  of  the 
deceased  to  understand  tbe  effect  of  the  mar- 
riage ceremony,  it  pleads  something  more 
than  that.  It  alleges  that  the  deceased  was 
dying  at  tbe  time  of  the  ceremony  and  was 
in  a  stupor,  or,  in  other  words,  that  he  was 
in  an  unconscious  state  at  that  time.  As 
before  stated,  the  evidence  sustains  the  al- 
legation to  the  effect  that  deceased  was  un- 
conscious. 

[4,  S]  We  take  it  that  there  are  two  things 
nccossary  for  the  making  of  a  contract;  one. 


meatal  consent,  which  cumot  be  had  If  a 
party  is  mentally  incapacitated,  and  the 
other,  physical  assent  to  the  agreement  Tbe 
physical  part  might  be  manifested  by  word  of 
month,  writing,  sign,  or  even  in  some 'nega- 
tive manner  on  the  part  of  a  contracting  par- 
ty. One  might  have  perfect  mental  capacity 
and  desire  to  enter  into  a  contract  but  un- 
less some  physclal  assent  is  manifested  there 
would  be  a  total  absence  of  any  contract  of 
any  kind,  either  void  or  voidable.  The  evi- 
dence in  this  case  shows  that  deceased  was 
not  only  mentally  incapacitated  but  that  he 
was  in  such  state  that  he  could  not  have  gone 
through  the  form  of  a  marriage  ceremony; 
that  be  was  unconscious,  or  Inert  and  could 
have  given  no  physical  assent  to  the  contract 
Under  tbe  circumstances  deceased  might  as 
well  have  been  in  some  foreign  country.  Ig- 
norant of  the  alleged  ceremony  performed  in 
Daviess  county,  as  to  have  been  in  the  situ- 
ation described.  It  Is  quite  apparent  that 
no  contract  was  entered  into.  The  whole 
proceeding  wherein  the  Justice  attempted  to 
perform  a  marriage  ceremony  was  ineffec- 
tive for  any  purpose.  While  It  might  not 
have  been  necessary  to  have  brought  a  suit 
to  annul  the  alleged  proceedings,  we  have  no 
doubt  that  a  suit  is  proper  in  order  to  pre- 
vent misapprehension  and  confusion  as  to  the 
real  status  following  the  attempted  cere- 
mohy. 

From  what  we  have  said  the  Judgment 
should  be  affirmed;  and  it  is  ordered. 

All  concur. 


ROSS  V.  CAPITOL  LIFE   INS.  CO. 
(No.  13450.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  10,  1920.    Rehearing  Denied 

Dec.  18,  1920.) 

I.  Intyranee  €=9350(3)— Provision  for  paid-up 
Insurance  not  same  as  provision  for  unoondi- 
tlonai-conimutatloH  of  poll^  for  "«onforfelt« 
able"  paid  up  insurance. 
A  life  policy,  providing  "if  this  policy  shall 
lapse  after  being  in  force  three  full  years,  it 
will  aatomatically  become  a  paid-up  policy  for 
such  amonnt  as  is  hereinafter  set  forth  in  the 
Table  of  Surrender  and  Loan  Values,'"  did 
not  provide  for  an  "unconditional  commutation 
of  the  policy  for  nonforfeitable  paid-up  insur- 
ance" within  the  meaning  of  Eev.  St.  1909,  S 
6949,  providing  that  if  the  policy  shall  contain 
a  provision  for  the  unconditional  commutation 
of  the  policy  for  nonforfeitable  paid-up  insur- 
ance, section  6946  shall  not  be  applicable,  the 
latter  statute  providing  that  the  net  value  of 
the  policy  computed  under  mortality  tables 
shall  be  taken  as  a  net  single  premium  for  tem- 
porary insurance  for  the  full  amount  of  tbe 
policy;  for  paid-up  insurance  is  not  "nonfor- 
feitable insurance." 

[Bd.  Note^-For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Nonforfeitable.] 
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2.  iDtBraiKM  «=93S0(3)— ^tatatory  provWoas 
In  avoidanofl  of  aoaforfeitare  statute  must  bs 
fally  oomplled  with. 
The   statutory  provisions  in   avoidance   of 
the  nonforfeiture  statute  must  be  fully  com- 
plied with  before  an  insurance  company  will  be 
allowed  to  avail  itself  of  such  provisions. 

Appeal  from  CSrcult  Ck>nrt.  Jackson  Coun- 
ty;  ThOB.  J.  Seetaorn,  Judge. 

Action  by  Mary  O.  Ross  against  tbe  Capitol 
Life  Insurance  Company.  Judgment  for  de- 
fendant, and  plalnttflt  appeals.  Reversed  and 
remanded,  with  directions. 

J.  M.  Johnson,  Donald  W.  Johnson,  and  J. 
D.  Hill,  all  of  Kansas  City,  for  appellant. 

Jones,  Hocker,  Sullivan  &  Angert,  of  St 
Louis,  and  J.  C.  Roeenberger,  of  Kansas  City, 
for  respondent 

ELLISON,  P.  3.  Plaintiff  Is  the  mother  of 
Edward  M.  Ross,  who  died  on  the  22d  of  Oc- 
tober, 1917.  On  the  21st  of  July,  1907,  de- 
fendant issued  two  policies  of  insurance  on 
his  life,  each  for  tbe  sum  of  $2,500  payable 
to  plaintiff.  Deceased  paid  the  premiums 
due  for  ten  years,  when  he  defaulted  for 
those  due  the  21st  of  July,  1917,  and  they 
were  unpaid  at  his  death  in  tbe  following 
October.  Plaintiff,  though  deceased  died  in 
default,  claimed  the  full  amounts  of  tbe  pol- 
icies under  the  terms  of  section  6946,  R.  S. 
1909,  providing  that  after  the  payment  of 
three  annual  premiums  a  life  policy  should 
not  be  forfeited  for  nonpayment  of  premiums 
falling  due  thereafter, 'but  that  tbe  net  value 
>of  the  policy  computed  under  mortality  ta- 
bles (under  conditions  therein  named)  shall 
be  taken  as  a  net  single  premium  for  tem- 
porary Insurance  for  the  full  amount  of  tbe 
policy.  It  is  agreed  that  such  premium  would 
carry  the  policies  beyond  the  death  of  deceas- 
ed. If  section  6946  controls. 

Special  provision  is  made  by  section  6949 
of  the  statute  for  avoiding  the  beneficial 
terms  of  section  6946,  and  defendant  relies 
upon  such  provision  for  defense  to  the  pres- 
ent action.  The  provision  Is  that  section 
6946  shall  not  be  applicable,  "If  the  policy 
shall  contain  a  provision  •  •  •  for  the  nn- 
conditlonal  commutation  of  the  policy  lor 
nonforfeitable  paid-up  Insurance."  The  pol- 
icies Involved  contained  this  entirely  differ- 
ent provision : 

"If  this  policy  shall  lapse  after  beint;  in  force 
three  full  years,  it  will  automatically  become  a 
paid-up  policy  for  such  amount  ap  is  herein- 
after set  forth  in  tbe  Table  of  Surrender  and 
Loan  Values'  herein." 

It  will  be  observed  that  tbe  statute  pro- 
vides for  an  unconditional  commutation  of 
tbe  policy  for  nonforfeitable  paid-up  insur- 
ance, and  that  that  character  of  insurance  is 
not  provided  for  in  these  policies,  in  that  the 
provision  found  In  them  is  not  for  uncondi- 
tional commutation  for  nonforfeitable  paid- 


up  insorance,  bat  merely  for  a  pald-np  pol- 
icy. 

Defmdant  Insists  that  these  prorlalons  of 
tbe  statute  and  of  the  policies  are,  to  all  in- 
tent and  purpose,  alike,  and  offered  Judgment 
for  the  amounts  commuted  as  indicated  by 
Its  policy  provisions,  less  a  loan  wblch  de- 
ceased had  obtained.  The  trial  court  toolk 
defendant's  view,  and  plaintiff  appealed. 

[1]  Defendant's  position  and  tbe  facts  we 
have  disclosed  forces  it  to*  claim  tbat  a  pol- 
icy for  "paid-up  Insurance"  Is  tbe  same  thing 
as  a  policy  for  an  unconditional  commuta- 
tion of  a  policy  for  nonforfeitable  paid-up 
insurance ;  tbat  Is,  that  paid-up  insurance  is 
non-forfeltable  Insurance.  We  think  tbe  po- 
sition wholly  untenable. 

[2]  The  courts  have  maintained  vigilant 
watch  on  life  policies  of  Insurance  to  see  that 
tbe  statutory  provisions  in  avoidance  of  the 
nonforfeiture  statute  are  fully  compiled  with 
before  tbe  Insurance  company  will  be  allow- 
ed to  avail  Itself  of  such  provisions.  Smith 
V.  Life  Ins.  Co.,  173  Mo.  329,  338,  339,  72  S. 
W.  935;  Cravens  v.  Ins.  Co.,  148  Mp.  583,  607, 
608,  60  S.  W.  619,  53  L.  R.  A.  305,  71  Am. 
St  Rep.  62& 

It  seems  to  be  too  clear  for  doubt  that  a 
simple  provision  that  a  policy  will  antomatle- 
ally  become  paid  up  Is  not  tbe  same,  literal- 
ly or  In  effect,  as  a  provision  for  an  uncon- 
ditional commutation  into  a  nonforfeitable 
paid-up  policy.  Whittaker  v.  Ins.  Co.,  133 
Mo.  App.  664,  114  S.  W.  53;  McLeod  v.  Insi 
Co.,  190  Mo.  Appi  653,  662,  176  S.  W.  234. 

Defendant  repeats  bis  claim  that  the  ex- 
pressions, "paid-up  insurance,"  and  "nonfor- 
feitable paid-up  insurance,"  "mean  precisely 
tbe  same  thing,  because  paid-up  insurance  is 
insurance  that  Is  fully  paid  for,  i.  e.,  nonfor^ 
feitable."  It  is  true  that  the  Supreme  Court 
said  in  Nichols  v.  Ins.  Co.,  176  Mo.  355,  379, 
75  S.  W.  664,  670  (62  L.  R.  A.  657),  tbat>— 

"Tbe  very  term  'paid-up  insurance*  conveyi 
the  meaning  that  no  more  payments  are  requir- 
ed, and  .we  are  of  the  opinion  that  when  the 
Legrislature  is  dealing  with  the  subject  of  life 
insurance  and  uses  the  term  'paid-up  insur- 
ance,' it  means  an  insurance  for  life,  fully  paM 
up." 

Undoubtedly  that  Is  true;  but  a  policy  for 
life  fully  paid  up  is  by  no  means,  necessarily, 
a  policy  without  conditions,  or  prohibitions. 
A  policy  fully  paid  up  may  well  provide  tbat 
the  insured  shall  not  go  to  war,  undertake 
hazardous  employment  and  tbe  like.  At  any 
rate,  the  terms  of  the  statute  must  control  1b 
the  construction.  Nichols  v.  Ins.  Co.,  supra, 
176  Mo.  lot  dt  882,  75  S.  W.  671.  62  L.  R. 
A.  657. 

The  foregoing  views  result  In  a  reversal  of 
the  Judgment  and  remanding  the  cause,  with 
directions  to  enter  Judgment  for  plaintiff  for 
the  amount  of  the  policies.  We  do  not  see 
any  reason  for  assessment  of  penalties. 

All  concur. 
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BERGFELD  v.  DUNHAM  »t  aL    (N*.  13659.) 

(Kansas    City    Court   of   Appeals.     Missonri. 

June  28,  1920.     Rehearing  Denied 

Oct  7,  1920.) 

i.  Carri«rs  «=>3I4(2)— Patitlon  by  passenger 
aflAinst  carrier  for  Inlaries  hetif  to  ooataJa 
gwiaral  charge  of  negligenoe. 

A  petition  in  an  action  by  passenger  for  in- 
juries, alleging  that  "plaintiff  further  says  that 
■aid  oollision  and  the  injuries  she  received 
hereinafter  aet  out  were  caused  by  carelessness 
and  negligence  of  the  defendants,  •  •  * 
their  seryants,  agents,  and  employees  operat- 
ing said  street  car,"  held  to  contain  a  general 
charge  of  negligence,  and  not  a  specific  charge. 

2.  Negligence  «=> 1 19(4) —Trial  «=325l(8)  — 
Proof  and  Instruotien  proper  under  general 
alleflatio*. 

Plaintiff  may  prove  specific  acts  of  negli- 
gence, and  have  these  specific  acts  submitted  to 
the  jnry  in  appropriate  inatructiona,  under  a 
general  cluurge  of  negligence  in  the  petition. 

3.  Carriers  <&=>32l(  12)— Instruction  In  suit  for 
Injuries  to  street  car  passenger  in  oollision 
with  train,  requiring  highest  degree  of  care, 
held  proper. 

Where  passenger  on  street  car,  suing  for 
personal  injuries,  charged  general  negligence, 
but  proved  only  specific  acts,  in  that  defend- 
ant's servants  failed  to  ascertain  if  there  was 
any  train  dosely  approaching  the  crossing, 
where  the  car  was  struck  by  a  freight  train, 
court  did  not  err  in  charging  the  jury  that,  if 
defendant  failed  to  use  the  highest  degree  of 
care  in  any  particular,  plaintiff  could  recover. 

4.  Carriers  ^=3300— Duty  of  street  car  opera- 
tives to  use  highest  degree  of  care  In  ascer> 
taining  whether  freight  train  Is  approaching 
crossing. 

It  is  the  doty  of  the  operatiree  of  a  street 
car  approaching  a  railroad  crossing  to  use  the 
highest  degree  of  care  to  ascertain  if  there  is 
any  train  closely  approaching  the  crossing,  to 
prevent  injury  to  paasengers  on  the  street  car. 

5.  Trial  «=> 1 86— Instruction  held  not  to  con- 
stitate  comment  on  evidence. 

In  action  by  a  passenger  against  a  street 
railway  for  injuries  suffered  when  a  freight 
train  collided  with  defendant's  street  car  at  a 
crossing,  instructions  concerning  negligence  In 
failing  to  ascertain  the  approach  of  the  train 
held  not  erroneous,  as  constituting  a  comment 
en  the  evidence. 

6.  Carriers  ®=>320(2i)— Failure  of  conductor 
to  flag  street  oar  across  railroad  tracli  act  of 
negligence  to  be  submitted  to  Jury. 

In  an  action  by  a  passenger  on  a  street  car 
for  personal  injuries  suffered  in  a  collision  be- 
tween a  street  car  and  a  freight  train,  failure 
«f  conductor  to  perform  his  duty  in  going  ahead 
of  the  street  car  and  flagging  it  across  the  rail- 
road track  constituted  an  act  of  negligence,  and 
one  which  plaintiff  iiad  a  right  to  submit  to  the 
jury  as  a  ground  for  verdict  in  her  favor. 
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7.  Trial  «=>I9I(9)— Inatmotloi  held  not  erro* 
neons,  as  assuming  act  to  be  negligenoe. 

In  an  action  by  a  passenger  for  injuries  re- 
ceived when  defendant's  street  car  collided 
with  a  freight  train,  instructions  as  to  carmen's 
duty  to  ascertain  the  approach  of  the  train 
held  not  erroneous,  as  assu^ning  that  it  was 
negligence  on  the  part  of  the  carmen  to  neglect 
to  ascertain  the  approach  of  the  train;  that  is, 
that  it  was  the  absolute  and  unqualified  duty 
of  carmen  to  ascertain  if  there  was  any  train 
closely  approaching,  re^irdless  of  the  duty  to 
use  care. 

8.  Carriers  «=332I(I2)— Instmctlen  as  to  neg- 
ligence of  railroad  company  contributing  to 
collision  by  street  oar  with  train,  held  Mt 
erroMOHS. 

In  an  action  by  a  street  car  passenger  to 
recover  for  injuries  suffered  in  a  collision  be- 
tween street  car  and  freight  train,  where  street 
railway  strenuously  contended  that  plaintiff  was 
injured  through  the  negligence  of  the  railroad 
company,  and  submitted  numerous  instructions 
to  the  jury  on  that  theory,  court  did  not  err  in 
charging  that  any  negligence  of  the  railroad 
company  did  not  relieve  the  street  railway  of 
using  that  degree  of  care  for  plaintiff's  safety 
set  out  in  the  other  inatractions  given,  and 
that  if  such,  negligence,  if  any,  caused  oc  di- 
rectly contrit>uted  to  cause  injuriea  to  plaintiff, 
the  latter  was  entitled  to  recover.  ' 

9.  Damages  «=s2l6(6)  —  Instnietlon  allowing 
consideration  of  physical  disability  proper 
under  petition  alleging  permanent  injuries. 

Under  petition  alleging  plaintiff  received 
severe,  painful,  and  "permanent"  injuries  to 
her  back,  spine,  head,  trunk,  and  internal  or- 
gans, an  instruction  that  the  jury  might  con- 
sider "physical  disability,  if  any,  which  •  •  * 
plaintiff  is  reasonably  certain  to  suffer  in  the 
future,"  held  proper. 

10.  Damages  «s>l32(5)— $7,500  not  excessive 
for  woman  injured  Internally. 

Verdict  for  |7,500  held  not  excessive  for 
woman  injured  internally,  in  collision  between 
street  car  and  freight  train;  there  being  testi- 
mony that  the  condition  of  her  womb,  caused 
by  the  accident,  was  permanent,  and  would  call 
for  an  operation  for  correction. 

Appeal  from  Circuit  'Court,  Jackson  Coun- 
ty;  Daniel  B.  Bird,  Judge. 
"Not  to  be  oflacially  published." 

Action  by  Nora  Bergfeld  against  Roltert  J. 
Dunham  and  another,  as  receivers  of  the 
Metropolitan  Street  Railway  Company,  and 
tbe  Kansas  City  Railways  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Richard  J.  Hlgglns,  of  Kansas  City,  Kan., 
Ben  T.  Hardin,  of  St.  Ix>ul8,  and  E.  B.  Ball, 
of  Kansas  City,  Mo.,  for  appellants. 

Hadley,  Cooper  &  Neel,  of  Kansas  City, 
Mo.,  for  respondent: 

BLAND,  J.  This  is  an  action  tor  damages 
for  personal  injuries.    Plaintiff  recovered  a 
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verdict  and  Jndgment  In  the  sum  of  $7,500, 
and  defendant  has  appealed. 

This  Is  the  second  appeal  in  the  case.  See 
Bergfeld  v.  Dunham,  202  S.  W.  253,  where  a 
statement  of  the  facts  will  be  found.  How- 
ever, at  the  former  trial  there  was  a  verdict 
for  12,150,  Instead  of  $250,  as  stated  in  the 
opinion.  On  the  second  trial  the  court,  at 
the  Instance  of  plaintiff,  gave  instructions 
Nos.  1  and  2.  Instmctlon  No.  1  told  the  Jury 
that  It  was  the  duty  of  defendant  receivers 
and  their  employes  "to  use  the  highest  de- 
gree of  care  practicable  among  prudent, 
skillful,  and  experienced  men  in  that  same 
kind  of  business,  to  carry  her  safely,"  and 
that  If  they  found  plaintiff  was  a  passenger 
cm  defendants!  street  car,  and  that  while  it 
was  crossing  a  switch  track  of  the  Rock  Is- 
land Bailroad  the  street  car  was  ix>lUded 
with  by  a  freight  train  of  the  railroad  com- 
pany, and  that  if  they  found  that  defendants 
and  their  servants  neglected  to  use  the  degree 
of  care  above  mentioned  to  ascertain  if  any 
train  was  closely  approaching  said  crossing 
before  crossing  said  switch  track,  and  that 
if  diefendants'  servants  proceeded  to  cross 
said -switch  track  without  using  that  degree 
of  care  above  mentioned  to  ascertain  whether 
any  trains  were  closely  approaching,  and 
If  the  Jury  found  snch  failure  was  negligent 
and  careless,  and  that  while  said  street  car 
was  crossing  said  switch  track  It  was  oolUd- 
ed  with  by  a  freight  train  of  the  railroad 
company,  and  If  they  found  that  such  fail- 
ure to  ascertain  that  there  was  a  train  close- 
ly approaching  the  crossing  caused  or  direct- 
ly contributed  to  cause  said  collision,  If  any, 
and  that  plaintiff  was  Injured,  then  their  ver- 
dict should  be  against  the  defendant 

Plaintiff's  instruction  No.  2  told  the  Jury 
that  if  they  found  that  plaintiff  was  a  pas- 
senger on  said  street  car  and  that  It  was  col- 
lided with  by  a  freight  train,  and  that  de- 
fendants and  their  servants  failed  and  neg- 
lected to  Sag  said  crossing,  and  that  If  the 
Jury  found  such  failure  was  careless  and 
negligent,  and  if  they  found  such  failure  to 
so  flag  the  crossing  caused,  or  directly  con- 
tributed to  cause,  the  colllsicw,  and  that  as 
a  result  of  such  collision  plaintiff  was  In- 
jured, they  should  find  for  plaintiff.  Plain- 
tiff's instruction  No.  4  defined  the  words 
"negligence"  and  "negligent,"  as  used  In  the 
Instructions,  to  mean  "the  failure  to  use  such 
care  as  would  ordinarily  be  exercised  by  an 
ordinarily  careful  and  prudent  person  en- 
gaged in  the  same  line  of  business,  under  the 
same  or  similar  circumstances." 

[1]  Appellants  insist  that  the  court  erred 
In  giving  these  instructions.  It  is  insisted 
that  the  charge  of  negligence  is  spedflc;  that 
Is,  that  it  is  specifically  alleged  how  the  ac- 
cident occurred.     The  petition  alleges: 

-  «  •  •  •  That  when  said  street  ear  on  which 
plaintiff  was  riding  bad  crossed  over  the  bridge 
over  the  Kaw  river,  and  after  said  car  bad  pro- 


ceeded west  a  short  distaaoe  It  attempted-  t» 
cross  some  steam  railway  tracks  while  pro- 
ceeding west  on  Kansas  avenue,  and  in  doinK 
BO  went  in  front  of  an  approaching  freight  train 
of  the  Chicago,  Rock  Island  &  Pacific  Bailway 
Company,  and  was  colL'ded  with  and  knocked 
from  the  track  and  plaintiff  severely  injured  as 
hereinafter  set  out  Plaintiff  further  says  that 
said  collision  and  the  injuries  she  received 
hereinafter  set  out  were  caused  by  the  care- 
lessness and  negUgence  of  the  defendants,  Rob- 
ert J.  Dunham  and  Ford  F.  Harvey,  receiver* 
of  the  Metropolitan  Street  Railway  Company, 
their  servants,  agents,  and  employees  operat- 
ing said  street  car." 

It  is  insisted  that  the  spedflc  act  of  ne^- 
gence  alleged  In  the  petition  Is  that  defend- 
ants' servants  operating  the  car  In  question 
negligently  ran  the  same  in  front  of  an  ap- 
proarhlng  railroad  train;  that  the  petition 
names  the  servant  or  servants  of  defendants 
that  were  guilty  of  the  general  charge  of 
negligence  allied ;  that,  the  petition  having 
specifically  named  the  servants  of  tbe  defend- 
ants that  were  guilty  of  the  negligence 
charged,  the  same  constituted  a  Charge  of 
specific  allegation  of  negUgence;  and  that 
plaintlfTs  Instructions  do  not  submit  the 
case  to  the  Jury  on  the  negligence  alleged. 
Among  other  things,  it  Is  claimed  that  the 
petition  fails  to  allege  any  negligence  on  the 
part  of  defendants'  servants  operating  the 
car  In  falling  to  flag  the  crossing.  Tbe  peti- 
tion states  the  relative  position  of  the  street 
car  and  tbe  train  and  the  collision.  No  negli- 
gence is  alleged  until  the  last  sentence  in  the 
part  of  the  petition  quoted,  supra.  Is  reached. 

In  the  case  of  Malloy  v.  St  Louis  &  Sub- 
urban Ry.  Co.,  173  Mo.  75,  loc.  dt  79,  73  S. 
W.  159,  160  the  negligence  charged  In  the  pe- 
tition was  that  defendant — 

"did,  by  the  servants  in  charge  of  said  car  and 
its  servants  in  charge  of  another  of  the  cars, 
80  carelessly  manage  and  control  said  cars  as 
to  cause  and  suffer  the  same  to  collide." 

A  similar  contention  was  made  In  refer- 
ence to  the  charge  of  negUgence  In  that  case. 
The  court  said  (173  Mo.  loc.  dt  81,  73  S.  W. 
166): 

"In  a  restricted  sense  that  might  mten  [that 
is,  defendants'  servants  in  charge  of  tbe  cars] 
only  the  motorman  and  conductor,  because  they 
are  tbe  only  servants  on  the  car.  Bnt  in  a 
more  comprehensive  sense  it  might  mean  any 
servant  of  tbe  defendant  who  was  in  any  way 
directly  charged  with  the  running  of  tbe  cars." 

It  was  held  that  the  charge  In  that  case 
constituted  a  general  charge  of  negligence. 
See  also  Nairel  v.  Railroad,  169  Mo.  Appi  281, 
152  S.  W.  621. 

[2]  But  defendants  contend  that  the  lan- 
guage of  the  petition  In  the  case  at  bar  is  not 
"servants  In  charge  of  the  car,"  but  "defend- 
ants' servants  operating  said  street  car." 
We  fall  to  see  bow  tbe  word  "operating" 
could  be  a  more  restrictive  word  than  the 
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words  "In  charge  of,"  but  It  would  appear  to 
be  a  more  comprehensive  term.  We  think 
there  Is  no  question  but  that  the  petition 
in  this  case  contains  a  general  charge  of  neg- 
ligence; but,  when  It  came  to  the  proof, 
plaintiff  proved  speciflc  acts  of  negligence, 
and  submitted  these  speciflc  acts  In  appro- 
priate Instructions,  all  of  which  she  bad  a 
right  to  do  under  the  general  charge  of  neg- 
ligence in  the  petition.  State  ex  lel.  ▼.  Bill- 
son,  270  Mo.  645,  654,  195  S.  W.  722. 

[3, 4]  Defendants  further  complain  of 
plaintiff's  instruction  No.  1,  in  that  It  tells 
the  Jury  that  It  was  the  duty  of  the  defend- 
ants to  use  the  highest  degree  of  care,  citing 
Beave  v.  Transit  Co.,  212  Mo.  331,  111  S.  W. 
52,  and  Detricb  v.  Bailroad,  143  Mo.  App. 
176,  127  S.  W.  603.  In  both  of  these  cases 
there  were  specific  acts  of  negligence  alleged, 
and  the  court  Instructed  the  Jury  that  if  de- 
fendant failed  to  use  the  highest  degree  of 
care  in  any  partlcnlar  plaintiff  could  recover. 
As  we  have  already  stated,  general  acts  of 
negligence  were  alleged  In  the  case  at  bar 
but  plaintiff's  evidence  disclosed  the  particu- 
lar negligence  of  which  defendants  were 
guilty.  In  plaintiff's  Instruction  No.  1  the 
Jury  were  not  told  that  they  might  find  for 
plaintiff  upon  any  facts  showing  that  defend- 
ants and  tbdr  servants  did  not  exercise  the 
highest  degree  of  care,  because  In  the  sub- 
sequent parts  of  the  instruction  the  jury's 
attention  was  specifically  called  to  the  state 
of  facts  in  connection  with  which  defendants 
and  their  servants  were  required  to  exercise 
the  highest  degree  of  care ;  that  is,  to  ascer- 
tain if  there  was  any  train  closely  approach- 
ing the  crossing.  That  it  was  the  duty  of 
d^endants  to  use  that  degree  of  care  under 
such  circumstances  is  well  settled.  Cooley 
V.  Dunham,  196  Mo.  App.  399,  406,  195  S.  W. 
1058,  and  cases  therein  cited. 

[6]  It  Is  Insisted  that  plaintiff's  instruc- 
tions Nos.  1  and  2  are  erroneous,  in  that  it  is 
daimed  that  they  constitute  a  comment  on 
the  evidence.  It  is  Insisted  that,  if  defend- 
ants and  their  servants  "failed  and  neglect- 
ed to  ascertain"  if  there  was  any  train  close- 
ly approaching,  then  defendants  would  be 
liable,  regardless  of  whether  they  had  a 
flagman  at  the  crossing;  that  these  two  in- 
structions would  be  understood  by  the  Jury 
to  mean  that — 

"if  defendant  had  a  flagman  at  the  crossing, 
and  he  used  the  utmost  care  in  watching  for 
trains  that  might  approach,  and,  seeing  none, 
gave  the  signal  for  the  street  car  to  come 
across,  yet  the  defendant  is  still  liable,  by  rea- 
son of  the  collision  and  injury,  if  the  servants 
in  charge  of  the  street  oar  failed  and  neglected 
to  ascertain  if  there  was  any  train  closely  ap- 
proaching," regardless  of  "whatever  precau- 
tions they  may  have  taken." 

[8]  There  Is  no  question  but  that  plaintiff 
Is  entitled  to  recover,  U  defendants  and  their 
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servants  failed  to  use  the  highest  degree  of 
care  to  ascertain  whether  a  train  was  closely 
approaching.  The  testimony  shows  that  it 
was  the  duty  of  the  conductor  of  the  street 
car  to  flag  the  street  car  across  the  railroad 
track  in  question,  and  there  was  evidence 
that  this  duty  was  not  performed,  or  if  the 
performance  thereof  was  gone  through  with, 
it  was  negligently  done.  Plaintiff  had  a 
right  to  submit  this  neglect  of  duty  to  flag 
the  street  car  to  the  jury,  and  if  the  jury 
found  any  negligence  In  connection  therewitii 
plaintiff  was  entitled  to  recover.  Plalnturs 
instruction  No.  2  T^as  not  a  comment  on  the 
evidence.  It  did  not  submit  the  question  as 
to  whether  defendants  should  have  main- 
tained a  flagman,  but  whether  there  was  any 
negligence  In  defendants'  servant's — that  la, 
the  conductor's — failure  and  neglect,  if  any, 
to  "flag  said  crossing."  The  Jnry  could  sot 
have  been  misled  by  these  two  instmctiona 
onie  evidence  shows  that  it  was  the  conduc- 
tor's duty  to  both  ascertain  the  presence  or 
lack  of  presence  of  trains  and  to  flag  the 
motorman.  If  the  conductor,  In  going  for- 
ward for  the  puriMse  of  flagging  the  street 
car,  liad  used  the  utmost  care  In  watching 
for  trains  that  might  approach,  then  there 
was  no  failure  or  neglect  to  ascertain  the 
presence  of  an  approaching  train  and  in  flag- 
ging the  motorman,  and  the  Jury,  reading  the 
two  Instructions  together,  could  not  have  un- 
derstood that  there  was.  The  evidence  shows 
that,  had  the  conductor  gone  onto'  the  Rock 
Island  tracks,  as  it  was  his  duty  to  do,  and 
looked  for'  the  approaching  train,  he  would 
have  seen  the  train  in  ample  time  to  have 
flagged  the  motorman.  We  think  that  his 
failure  to  perform  his  duty  in  flagging  the 
street  car  constituted  an  act  of  negligence, 
and  one  which  plaintiff  had  a  right  to  sub- 
mit to  the  Jury  as  a  ground  for  a  verdict  In 
her  favor. 

[7]  It  is  insisted  that  these  two  instruc- 
tions assume  that  it  was  negligence  on  the 
part  of  defendants  and  their  servants  to  neg- 
lect to  ascertain  the  approach  of  the  train. 
It  is  further  insisted  in  reference  to  these  in- 
structions that  they  told  the  jury  that  it  wsis 
the  absolute  and  unqualified  duty  of  the 
servants  of  the  defendant  operating  the  street 
car  to  ascertain  "if  there  was  any  train  close- 
ly approaching,"  and  not  to  "fall  and  neglect 
to  flag  said  cro.ssing,"  and  that  the  Instruc- 
tions do  not  submit  to  the  jury  whether  or 
not  it  was  defendants'  and  their  servants' 
duty  to  use  care  in  such  matters.  Instruc- 
tion No.  1  by  its  terms  has  the  Jury  find 
whether  the  presence  of  the  train  could  have 
been  ascertained  by  the  use  of  the  highest 
degree  of  care,  and  the  Instructions  require 
the  jury  to  find  that  the  failure  and  neglect 
to  ascertain  the  presence  of  the  train  and  to 
flag  such  crossing  "was  careless  and  negli- 
gent" Instruction  No.  4  defined  the  word 
"negllg^t"  as  in  the  manner  above  stated. 
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There  was  no  error  In  the  gtving  of  plain- 
tiff's Instructions  Nos.  1  and  2. 

[8]  Defendants  complain  of  plaintiff's  In- 
struction No.  3,  which  told  the  Jury  that  any 
negligence  of  the  railroad  company  did  not 
relieve  the  defendants  of  using  "that  degree 
of  care  for  plaintiffs  safety,  set  out  In  the 
other  instructions  given  you";  that,  although 
they  might  find  the  agents  of  the  railroad 
company  negligent,  If  they  found  defendants' 
servants  negligent  "in  any  of  the  particulars 
set  out  In  instructions  Nos.  1  and  2,  •  •  * 
and  that  such  negligence,  tf  any,  caused, 
or  directly  contributed  to  cause,  injuries, 
it  any,  to  plaintiff,  plaintiff  is  entitled  to 
recover  from  the  defendant  Kansas  City 
Railways  Company."  Defendants  strenuous- 
ly contended  at  the  trial  that  plaintiff  was  In- 
jured through  the  negligence  of  the  railroad 
company,  and  submitted  numerous  instruc- 
tions to  the  Jury  on  that  theory.  Plaintiff's 
Instruction  No.  3  was  proper.  Bragg  v.  Met- 
ropolitan, 192  Mo.  S31,  359,  360,  91  S.  W.  527. 
PlaintltTs  Instruction  No.  4  properly  defined 
the  words  "negligence"  and  "ordinary  care." 

[9]  Plaintiff's  Instruction  No.  5,  on  the 
measure  of  damages.  Is  attacked  on  the 
ground  that  It  allows  the  Jury  to  "take  Into 
consideration  physical  disability."  Defend- 
ants contend  that  nothing  of  the  kind  Is 
pleaded  In  the  petition.  The  petition  alleges 
that  plaintiff  received — 

"  •  •  •  the  following  severe,  painful,  and 
permanent  injuries,  to  wit:  Plaintiff's  back, 
ribs,  spine,  and  spinal  cord,  and  the  mnBcles, 
nerves,  ligaments,  and  blood  vessels  connected 
therewith,  were  torn,  mashed,  sprained,  and 
injured;  her  head  was  cut,  mashed,  bruised, 
and  lacerated;  the  entire  trunk  of  her  body,  in- 
cluding ber  stomach,  was  squeezed,  doubled  up, 
and  mashed,  and  all  her  internal  organs  were 
injured;  her  head,  knees,  arms,  and  legs  were 
bruised,  cut,  and  lacerated,  made  black  and 
blue,  and  swollen;  her  left  ankle  sprained  and 
swollen;  her  entire  body  and  all  the  parts 
thereof  were  mashed,  bruised,  injured,  and 
torn;  that  plaintiff  received  a  severe  shock  and 
injury  to  her  entire  system,  and  ever  since,  as 
a  result  thereof,  she  has  suffered  a  depleted, 
diseased,  and  injured  condition,  and  has  been 
made  sleepless  and  has  lost  weight;  that  for 
days  after  receiving  these  injuries  she  had  hem- 
orrhages from  the  vagina,  and  suffers  great 
and  excessive  pain  at  her  monthly  periods; 
that  she  became  sick,  dizzy,  vomited,  had  pains 
in  her  back  and  head,  and  all  over  her  body, 
and  bad  to  go  to  bed,  and  that  she  frequently 
since,  by  reason  of  pain  and  suffering  and  diz- 
ziness, is  required  to  lie  down.  Plaintiff  says 
that  she  has  in  the  past  and  will  in  the  future 
suffer  great  physical  pain  and  mental  anguish 
as  a  result  of  her  injuries;  that  prior  to  and 
before  the  time  of  said  collision  plaintiff  was 
a  strong  able-bodied  woman,  did  all  her  own 
work,  but  on  account  of  said  collision  and  as  a 
result  of  her  said  injuries  she  has  necessarily 
become  sick,  sore,  maimed,  and  wounded,  and 
is  unable  to  attend  to  her  household  duties  as 


she  was  before  being  Injured  and  has  had  to 
have  help  therein."     (Italics  ours.) 

We  thinlc,  under  these  allegations  of  the 
petition,  the  Jury  were  proiterly  instructed 
that  they  might—   • 

"take  into  consideration  any  bodily  pain  or 
mental  anguish,  if  any,  and  physical  disability, 
if  any,  which  you  may  believe  and  find  from  the 
evidence  plaintiff  is  reasonably  certain  to  suf- 
fer in  the  future." 

The  contention  that  there  Is  no  proof  of 
the  ownership  of  the  car  In  question  is  wholly 
without  merit 

[19]  It  is  last  Insisted  that  <be  yerdlct  Is 
excessive.  The  evidence  shoM^s:  That  the 
car  on  which  plaintiff  was  seated  was  struck 
by  a  long  and  heavy  freight  train.  That  the 
.street  car  was  knocked  off  Its  tracks,  the 
body  of  the  ear  off  of  its  trucks,  and  that  Its 
side  and  back  vestibule  were  caved  In.  Some 
of  the  seats  in  the  street  car  «-ere  knocked 
loose,  plaintiff  was  found  covered  wltb  them, 
and  they  had  to  be  moved  before  she  could 
be  taken  out.  That  plaintiff  was  bleeding 
badly,  and  could  not  be  taken  out  of  the  car 
until  an  ambulance  arrived,  and  then,  on  ac- 
count of  ber  condition,  she  had  to  be  taken 
out  through  a  window.  The  collision  caused 
plaintiff  to  be  doubled  up  and  hit  on  the 
head,  which  rendered  her  unconscious.  She 
was  picked  up  and  lifted  to  a  seat  by  a  man, 
who  wiped  her  face  and  rubbed  her  hands  to 
bring  her  to  consciousness.  She  had  been 
bit  on  the  head,  at  the  side  of  her  forehead, 
about  the  edge  of  the  hair,  and  her  face  was 
bleeding.  There  was  a  gash  from  which 
blood  came,  and  which  caused  a  knot  as  big 
as  a  hen's  egg.  This  knot  afterwards  disap- 
peared, and  left  a  dent  or  scar  on  the  fore- 
head. She  was  taken  in  an  ambulance  to 
the  hospital,  and  early  the  next  morning 
taken  to  ber  home  In  an  automobile.  At  the 
hospital  she  was  bandaged  and  treated.  Her 
left  shoulder  and  left  elbow  were  sprained, 
and  her  little  finger  on  the  right  hand  was 
mashed  and  bruised.  She  was  mashed  so 
that  ber  back  ached  and  her  stomach  hurt. 
Both  knees  were  bruised  and  skinned,  her 
left  limb,  between  the  knee  and  the  ankle, 
was  cut,  and  the  left  ankle  sprained  and 
swollen  about  twice  the  size  of  the  right  an- 
kle, and  she  was  bruised  all  over.  Before 
being  taken  out  of  the  car,  she  was  bent  for- 
ward like  a  Jackknife,  and  her  stomach  was 
paining  her.  She  was  doubled  over  to  such 
an  extent  that  the  steel  staves  of  the  corset 
she  had  on  were  bent  at  right  angles  and  In 
such  shape  that  It  could  hardly  be  gotten  off. 
She  was  sick  at  the  stomach  and  vomiting, 
and  could  not  get  anything  to  stay  on  bet 
stomach,  and  her  back,  side,  and  knees  ached. 
The  morning  after  she  was  taken  home,  she 
had  an  unusual  hemorrhage  from  the  lower 
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part  of  Mr  bodjr,  BtmUng  the  bedclothes  and 
cozxtlnulng  for  eight  or  ten  days.    She  then 
became  worse,  and  was  In  bed  for  four  weeks, 
during  which  time  she  was  weak,  nervons, 
sleepless,  sick  at  her  stomach,  could  not  eat, 
and     was  Tomltlng,    and  had    pains  in  her 
bead,  and  was  dizzy  and  ached  all  over.    Be- 
fore  the  accident  she  weighed  195  ponnds, 
and   at  the  time  of  the  trial,  which  was  on 
tbe  4th  day  of  June,  1919,  she  weighed  158 
ponnds.    She  was  not  out  of  the  house  for  six 
or  eight  weeks  after  she  got  out  of  bed,  and 
It  -was  three  months  before  she  could  wear 
any  kind  of  a  corset,  and  then  had  to  pull 
out  most  of  the  staves  to  get  It  soft  enough 
to  use.    Before  the  accident  she  did  all  of  her 
o'vm  housework  for  a  family  of  four,  which 
consisted    of  general    housework,    washing, 
Ironing,  running  a  sewing  machine,  whipping 
carpets  and  rugs,  and  cooking.    It  was  about 
three  months  after  the  accident  before  she 
was  able  to  do  any  work.    She  was  unable  to 
get  out  of  the  house,  and  continued  to  be 
^veak  and  nervous.    At  her  monthly  periods 
she   was  worse  than  prior  to  the  accident. 
She  testified:     "I  never  know  now  when  It 
is  going  to  stop,  where  before  I  knew."    She 
nlso  stated  that  the  flow  was  more  than  it 
was  formerly,  and  had  continued  so  down  to 
the  time  of  the  trial.    She  Is  unable  to  do  her 
work,  and  unable  to  run  a  sewing  machine. 
The  doctor  testified  that  on  April  22d,  fol- 
lowing the  April  eth,  which  was  the  date  of 
her  Injury,  he  found  her  In  bed  vomiting,  and 
that   she  had  had    a  hemorrhage  from   the 
vagina;  that  she  complained  of  her  stomach, 
and  he  found  a  tenderness  In  the  back ;   that 
she  was  nervous  and  vomiting,  and  had  ab- 
dominal pains.    He  was  unable  to  examine 
her  for  a  week  after  this  visit,  as  she  con- 
tinued to  flow  and'  to  such  an  excessive  ex- 
tent that  he  could  not  make  an  examination. 
When  he  did  examine  her,  he  found  a  lax 
vagina  and  a  slightly  torn  convex,  and  the 
condition  of  the  womb  was  loose,  and  it  was 
down  considerably.     He  made  an  examina- 
tion nine  months  later,  and  the  day  before  he 
testified,  and  found  the  same  condition.    He 
stated  that  the  condition  of  her  womb  was 
permanent,  and  would  call  for  an  operation 
for  correction.    He  further  testified  that  near 
the  stomach  were  the  intestines,  spleen,  and 
liver,  and  that  the  tenderness  he  fonnd  in 
plaintiff's  back  might  have  come  from  a  blow 
on  the  back.    From  the  testimony  the  Jury 
could  well  find  that  plaintiff  suffered  very 
severe  and  permanent  injury,  and  we  do  not 
think   that  the  verdict  Is  excessive,   espe- 
cially in  view  of  the  lessened  purchasing  pow- 
er of  money.    Hurst  v.  Chi.,  B.  &  Q.  R.  Co., 
219  S.  W.  666;  Smith  v.  K.  O.  So.  Ry.  Co., 
279  Mo.  173,  213  S.  W.  486;   Duffy  v.  K.  C. 
Bys.  Co.,  217  S.  W.  883. 
The  Judgment  is  affirmed. 
All  concur. 
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JONES  V.    NORMAN.     (No.    13827.) 

(Kansas   City   Court   of   Appeals.     Missouri. 

Feb.  7,  1921.    Behearing  Denied  March  6, 

1921.) 

1.  Sales  ®=>l2l_lnstructloii  as  to  right  to 
resdnd  purchase  of  automobile  for  mlsreih' 
resentations  held  improperly  refused  In  ac- 
tion to  recover  price  paid. 

In  an  action  to  recover  the  purchase  price 
for  an  automobile  based  on  rescission  of  sale 
because  of  fraudolent  representations  that  the 
machine  was  a  new  or  unused  car  of  1917 
model,  when  in  fact  it  was  a  secondlinnd  car 
of  1916,  it  was  error  to  refuse  to  instruct  that, 
if  defendant  owned  the  automobile  and  placed 
it  in  the  bands  of  an  agent  for  sale,  which 
agent  represented  to  plaintiff  it  was  a  new 
automobile  and  first-class,  and  plaintiff  bought 
the  car  relying  on  such  representations,  and 
defendant  subsequently  informed  plaintiff  it 
was  a  good  car,  and  plaintiff  undertook  to 
make  it  run,  and  that  immediately  apon  learn- 
ing that  the  car  was  secondhand  he  delivered 
it  to  defendaht  and  demanded  his  money,  ver- 
dict must  be  for  plaintiff. 

2.  Sales  ®=» 1 26 (I)— Instructions  as  to  waiver 
of  Immediate  return  of  automobile  sold  upon 
discovering  misrepresentations  held  Improp- 
erly refused  In  action  to  recover  price  paid. 

In  an  action  to  recover  purchase  price  on 
an  automobile  sold  plaintiff  after  rescission 
for  misrepresentations  that  the  car  was  new 
and  of  a  certain  model,  it  was  error  to  refuse 
instructions  that  defendant  waived  his  objec- 
tion that  the  car  was  not  returned  sooner  If  It 
was  left  with  him  and  he  made  no  objection 
at  the  time,  and  that  plaintiff  was  entitled  to 
a  reasonable  time  in  which  to  learn  the  truth 
of  the  representations. 

3.  Sales  <S=»40— Purchaser  oould  rescind  up- 
on discovering  that  automobile  purchased  as 
new  was  secondhand. 

Where  plaintiff  purchased  an  automobile  un- 
der representations  that  it  was  a  new  unused 
car  of  1917  model,  he  could  upon  learning  that 
it  was  a  secondhand  car  of  1916  model  rescind 
on  that  ground  if  be  did  so  at  once. 

Appeal    from    Circuit    C^urt,    Livingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  oflicially  published." 

Action  by  Robert  W.  Jones  against  Albert 
E.  Norman.  Judgment  for  defendant,  ana 
plaintiff  appeals.    Reversed  and  remanded. 

Frank  Sheetz,  of  ChllUcothe,  for  appellant. 
GUI,  Taylor  &  QUI,  of  ChllUcothe,  for  re- 
spondent. 

TRIMBLE,  P.  J.-  This  Is  an  action  to  re- 
cover the  purchase  money  for  an  automobile 
based  pn  rescission  of  sale  because  of  fraud- 
ulent representations.  There  was  a  trial  be- 
fore the  court  without  a  Jury  and  Judgment 
went  for  defendant,  whereupon  the  plaintiff 
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appealed.  The  case  bas  be&a  submitted  on 
briefs  of  tbe  aivpeUant;  nothing  being  of- 
fered in  defendant's  behalf. 

The  evidence  In  plaintiff's  behalf  is  to  tbe 
effect  that  defendant,  thrpugh  his  agent, 
Jacobs,  in  the  year  1917,  sold  plaintiff  a  car 
for  $775.  representing  to  him  that  it  was  a 
new  or  anused  car  of  1917  model.  The 
plaintiff  was  not  acquainted  with  automo- 
biles, and  did  not  know  their  makes  or 
models,  but  accepted  and  relied  upon  what 
was  told  him  concerning  tlie  <M>e  In  ques- 
tion, which,  among  the  other  things,  was 
that  tbe  car  could  not  be  beat  for  service  or 
climbing  bills,  and  could  be  had  at  a  bar- 
gain, to  wit,  $775,  because  defendant  was 
trying  to  dispose  of  all  the  cars  he  had  in 
order  to  become  agent  and  make  room  for 
another  make. 

The  car  would  not  work.  Plaintiff  and 
his  two  sons  endeavored  to  make  It  do  so, 
but  without  success.  The  engine  had  no 
power  and  It  was  of  no  account,  and  tbe  car 
was  worthless.  Complaint  was  made  from 
time  to  time  to  defendant  about  the  car,  and 
the  defendant  always  assured  him  tbe  car 
was  all  right,  bat  only  needed  some  work 
thereon  to  put  it  in  working  order,  and  did 
some  work  thereon  in  his  garage  for  which 
he  made  no  charge.  But  the  car  waa  not 
put  in  running  order  and  would  not  work, 
though  plaintiff  endeavored  to  make  it  do  so 
as  directed  by  defendant. 

Plaintiff  thereupon,  about  the  latter  part 
of  June,  1917,  took  the  car  to  another  ga- 
rage, and  there  learned  for  the  first  time  that 
the  car,  when  sold  to  him,  was  not  a  new, 
but  was  a  secondhand,  car,  having  previ- 
ously been  sold  to,  and  used  awhile  by,  anr 
other;  and  he  also  learned  that,  Instead  of 
it  being  a  1917  model,  it  was  a  model  of  1916. 

Immediately  upon  learning  this,  plaintiff 
took  the  car  bapk  to  defendant's  garage, 
and,  leaving  It  there,  rescinded  the  sale  be- 
cause of  the  reasons  stated.  Defendant  at 
first  contended  that  he  had  not  sold  the  car 
to  plaintiff,  but  had  sold  it  and  several  oth- 
ers to  Jacobs,  and  that  the  latter,  and  not 
defendant,  owned  and  had  sold  the  car  to 
plaintiff.  But  a  few  days  after  the  car  had 
been  left  at  defendant's  garage  defendant 
called  plaintiff  on  the  phone,  telling  him  an 
expert  was  coming  from  Kansas  City  to  see 
what  was  the  matter  with  the  car,  and  ask- 
ing plaintiff  would  he  take  the  car  If  it  were 
fixed  all  right  and  put  in  running  order. 
Plaintiff  replied  he  would  have  nothing  more 
to  do  with  it ;  and  during  the  trial  defendant 
admitted  that  he  was  the  owner  of  the  car 
at  the  time  it  was  sold  to  plaintiff.  De- 
fendant's evidence  shows  that  the  price  of  a 
1917  model  was  $910. 

Appellant  asked  an  Instruction,  which  was 
refused  (as  were  also  certain  other  instruc- 
tions hereinafter  referred  to),  to  the  effect 
that.  If  defendant  was  the  owner  of  the  au- 


tomobile In  .question  and  placed  tt  !n  the 
hands  of  Jacobs  to  s^  for  him,  and  Jacobs, 
in  order  to  sell  the  same  to  plaintiff,  told 
the  latter  It  was  a  new  antomobile  and  first- 
class,  and  plaintiff  did  not  know  said  ma- 
chine waa  not  new,  and,  relying  on  said  rep- 
resentaticHiB,  bought  said .  car,  and  that  if 
the  car  would  not  run,  and  plaintiff  took  the 
car  to  defendant  and  requested  him  to  fix  it 
and  see  why  the  car  would  not  run,  and  de- 
fendant Informed  plaintiff  It  was  a  good  car 
and  worked  on  It,  and  thereafter  plaintiff 
undertook  to  run  the  car,  but  it  would  not 
do  BO,  and  while  plaintiff  was  endeavoring  in 
good  faith  to  do  so  he  learned  that  it  was  a 
secondhand  machine  and  would  not  run,  and 
that  Immediately  upcm  learning  this  he 
drove  the  car  into  defendant's  garage  and 
left  it  there  and  demanded  his  money  back, 
and  defendant  refused  to  pay  bim,  thai  the 
verdict  must  be  for  plaintiff. 

[1]  This  ln8tructi<m  should  have  been  giv- 
en. Walker  v.  Grout  Bros.,  etc,  Co.,  124 
Mow  App.  628,  644,  102  S.  W.  25;  Horigan 
v.  Bau,  221  S.  W.  812;  Holman  v.  West,  215 
S.  W.  766 ;  Sturgis  v.  Whlsler,  145  Mo.  App. 
148,  130  S.  W.  Ill;  Laumeier  v.  Dolph.  145 
Mo.  App.  78,  84,  130  S.  W.  360. 

[2]  Certain  other  Instnictions  were  asked 
by  plaintiff,  one  as  to  the  waiver  by  defend- 
ant of  the  objection  that  the  car  was  not  re- 
turned sooner,  if  the  car  was  left  with  him 
and  he  made  no<  objection  when  it  was  re- 
turned, and  another  to  the  effect  that  plain- 
tiff was  entitled  to  a  reasonable  time  in 
which  to  learn  the  truth  as  to  the  represen- 
tations, and  that  the  time,  it  any,  during 
which  defendant  was  endeavoring  to  make 
tbe  machine  run  should  not  be  taken  Into 
consideration.  A  consideration  of  tbe  whole 
record  leads  to  the  conclusion  that  these  in- 
structions should  have  been  given.  Osborne 
v.  Mullikin.  88  Mo.  App.  350,  354;  D.  M. 
Osborne  &  Co.  v.  Henry,  70  Mo.  App.  19,  28; 
City  of  St.  Louis  v.  Wiggins  Ferry  Oo.,  88 
Mo.  615,  618 ;  Horigan  v.  Rau,  supra. 

[3]  Plaintiff,  upon  learning  that  it  was  a 
secondhand  car,  had  a  right  to  rescind  on 
that  ground,  provided  he  did  so  at  once,  as 
he  claims  to  have  done.  He  was  entitled  to 
return  the  car  If  it  was  different  either  in 
kind  or  quality  from  that  which  was  repre- 
sented and  the  rescission  was  at  once  upon 
discovering  that  fact.  Gaus  v.  Magee,  42 
Ma  App.  307,  313;  Gaibout  T.  Oark,  24 
Mo.  App.  426,  428.  It  may  be  observed  here 
that,  whatever  be  the  fact  as  to  the  year  of 
the  model  being  plainly  observable  and  open 
to  Inspection,  or  of  plaintiff's  understanding 
of  model  plates  if  he  saw  or  should  have 
seen  it,  the  fact  that  It  was  a  secondhand 
instead  of  a  new  car  was  not  apparent  or 
open  to  inspection. 

The  judgment  Is  reversed,  and  the  cause 
remandpd  for  a  new  triuL 

All  .^ncur. 
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On  Motion  for  Rehearing. 

At  the  time  the  original  opinion  was  pre- 
pared the  respondent  had  not  filed  briefs; 
the  retord  showing  the  case  had  been  on 
January  6, 1821,  "submitted  on  briefs  by  ap- 
pellant" However,  before  the  (pinion  was 
handed  down  (which  was  done  on  February 
7,  1921),  respondent  filed  his  briefs  on  Janu- 
ary 31,  1921,  and  immediately  the  case  was 
again  taken  up  and  considered  iu  connection 
with  respondent's  briefs.  The  court,  how- 
ever, was  unable  to  come  to  a  result  differ- 
ent from  the  one  reached  In  the  opinion,  and 
it  was  accordingly  handed  down  on  the  date 
above  mentioned,  but,  through  oversight,  the 
clause  stating  that  no  briefs  for  respondent 
had  been  filed  was  not  stricken  out  of  the 
opinion.  This  should  have  been  done,  and 
the  opinion  has  been  modified  by  striking 
out  that  clause. 

The  whole  contention  of  respondent  rests, 
we  think,  upon  the  fundamental,  erroneous 
theory  or  assumption  that  plaintiff,  as  a 
matter  of  law,  had  waived  his  right  to  re- 
scind. That  is  precisely  what  the  court 
thinks  cannot  be  said.  Such  being  the  sltua- 
-  tlon,  the  instructions  discussed  in  the  peti- 
tion should  have  been  given. . 

The  motion  for  rehearing  Is  therefore 
overruled. 

Tho  other  Judges  concur. 


8CHIN0GLE  v.  BAUGHMAN  et  al. 
(No.  13879.) 

(Kansas  City  Court  of  Appeals,  Missouri. 
March  7,  1921.) 

t.  Mnnloipat  eorporatfons  «=>706 (7)— Contrib- 
utor^   neglisMiee   of   pedestrian    iajarad   by 
automobile  held  for  Jury. 
In  an  action  by  a  pedestrian  against  an  an- 

tomobilist  for  personal  injuries  suffered  on  a 

city  street,  whether  plaintiff  was  negligent  held 

for  the  jury. 

2.  Municipal  corporatlous  «=»706(6)— WiMther 
negligenoe  of  automoblllst  in  ninnlng  down 
pedsstrlan  held  for  Jury. 
In  an  action  by  a  pedestrian  for  injuries 
suffered  when  run  down  by  defendants'  auto- 
mobile, whether  defendants  were  negligent  held 
for  the  jury. 

S.  Appoai  and  orror  <S=>882(  14)— Party  asking 
and  receiving  Instniotions  on  Issue  eetoppnd 
to  say  there  was  no  Issue. 
Wliexe  defendant,  after  oral  demurrer  gen- 
eral  iu  its   terms   was  overruled,   asked   and 
received   instructions   on   the   issues  involved, 
that  is  negligence  and  contributory  negligence, 
he  is  estopped  on  appeal  to  say  that  there  was 
no  issue  of  negligeace  under  any  of  the  specifi- 
cations of  the  petition  on  which  plaintiff  could 
go  to  the  jury. 


4.  Municipal  eorporatlons  «=B70<(6)-4abnils- 
slon  of  issue  whether  aotcmobllist  failed  to 
maintain  sufnotent  iooliout  at  strMt  intsrseo- 
tlon  held  proper. 

In  an  action  by  pedestrian  to  recover  for 
persona]  injuries  suffered  at  a  street  intersec- 
tion when  run  down  by  defendants'  antomobilo, 
court  helS  not  to  err,  under  the  evidence,  in 
submitting  the  issue  as  to  whether  defendants 
negligently  failed  to  maintain  a  reasonably  suf- 
ficient lookout. 

5.  Appeal  and  error  4=^882(14)— Party  secur- 
ing Instructions  on  Issue  In  no  position  to 
claim  there  was  no  such  Issue. 

In  an  action  by  pedestrian  for  injuries  suf- 
fered when  run  down  at  a  street  intersection 
by  defendants'  automobile,  where  defendants, 
after  oral  general  demurrer  was  overruled,  se- 
cured instructions  bearing  upon  all  "the  acts 
of  negligence  shown  in  evidence"  and  referred 
to  the  defendants  "exercise  of  ordinary  care 
to  avoid  plaintiff"  and  to  "the  driver's  negU- 
gence,  if  any,  prior  to  the  time  he  discovered 
plaintiff,"  they  were  in  no  position  on  appeal 
to  claim  there  was  no  issue  made  by  the  evi- 
dence as  to  whether  defendants  negligently  fail- 
ed to  maintain  a  reasonably  sufficient  lookout 
as  alleged  in  the  petition. 

6.  Trial  «=3296(4, 5)— Omission  of  oontribn* 
tory  negligence  from  plaintiff's  instruction 
immaterial  where  submitted  in  defendants' 
instruction. 

It  was  immaterial  that  plaintiff's  instruc- 
tion failed  to  include  pleaded  defense  of  con- 
tributory ne/rligence  where  contributory  negli- 
gence was  submitted  to  the  jury  in  two  of  de- 
fendants' instructions. 

7.  Trial  «=>253 (4)— Instruction  held  to  require 
Jury  to  And  that  unsafe  speed  was  proximate 
cause. 

In  an  action  by  pedestrian  for  injuries  suf- 
fered when  run  down  by  defendants'  automo- 
bile, objection  that  an  instruction  as  to  unsafe 
speed  did  not  require  the  jury  to  find  that  such 
speed  wss  the  proximate  cause  was  untenable, 
where  the  instruction  required  the  Jury  to  find 
that  as  a  "direct  result"  thereof  the  plaintiff 
was  injured. 

8.  Munlolpal  corporations  «==>706(8)— issue  of 
unsafe  speed  for  Jury  in  action  for  injuries 
by  automobile. 

In  an  action  by  pedestrian  for  personal  in- 
juries suffered  when  run  down  by  automolule, 
whether  speed  of  automobilist  at  street  inter- 
section was  unsafe  and  negligent  held  for  jury. 

9.  Municipal  corporations  iS=>706 (8)— instruc- 
tion concerning  excessive  speed  at  crossing 
not  erroneous  as  authorizing  recovery  regard- 
less of  every  other  question  or  fact. 

An  instruction  that,  if  jury  found  that 
plaintiff  was  struck  by  automobile  operated  at 
speed  in  excess  of  10  miles  per  hour  in  viola- 
tion of  ordinance,  and  the  injury  was  the  direct 
result  of  such  violation,  to  find  for  plaintiff, 
was  not  erroneous  as  authorizing  a  verdict  if 
the  automobile  was  operated  in  excess  of  10 
miles  per  hour,  regardless  of  every  other  ques- 
tion or  fact. 
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to.  MuBldpal    oorporatlons    «=3706(8)  — Ik- 
■truotion  did  not  omit  question  of  whether 
pedeotrlan  wa»  at  plaoe  whore  10  mile  rate 
of  speed  applied  at  time  of  collision. 
An  instruction  that,  if  jury  found  that  while 
plaintiff  was  crossing  the  street  at  the  time 
and  place  referred  to,  and  was  traveling  along 
places  customarily  used  by  people  in  crossing 
the  street,  he  was  struck  by  the  automobile, 
and  that  the  automobile  was  being  operated  in 
excess  of  10  miles  per  hour  in  violation  of  ordi- 
nance, to  find  for  plaintiff,  was  not  erroneous 
as  omitting  the  question  of  whether  plaintitf 
-was  at  a  place  where  the  10  mile  rate  would 
apply. 

11.  Municipal  corporations  9s»705(4)— Vlola^ 
tion  of  speed  ordinance  by  automoblllst  neg- 
ligence. 

Driving  an  automobile  over  a  street  inter- 
section in  excess  of  10  miles  per  hour  in  viola- 
tion of  city  ordinance  was  negligence. 

12.  Pleading  <^=>8( I)— Isolated  allegations  not 
picked  out  as  more  conclusions. 

Isolated  sentences  in  a  petition  cannot  be 
relied  upon  as  constituting  the  whole  of  the 
pleading  in  regard  to  the  matter  therein  alleg- 
ed so  as  to  claim  the  allegation  of  a  mere 
conclusion,  but  all  allegations  in  relaticm  to 
the  matter  must  be  considered. 

13.  Appeal  and  error  iS=»l93( I)— Defective  pe- 
tition good  on  appeal  In  absence  of  attack 
below. 

Where  there  was  no  attack  made  on  the 
petition  in  a  negligence  case,  it  must  be  held 
good  on  appeal;  although  defective,  unless  it 
wholly  fails  to  state  any  cause  of  action  on  the 
ground  of  negligence  claimed  not  to  be  suffi- 
ciently alleged. 

14.  Mnnioipal  corporations  «s>706( I)— Plead- 
ing In  action  by  pedestrian  for  Injuries  hold 
sufficient  as  to  humanitarian  rule. 

In  an  action  by  pedestrian  run  down  at 
street  intersection  by  automobile,  allegations 
in  petition  that  defendants  were  negligent  "in 
that  plaintiff  was  unconscious  of  any  danger  of 
defendants'  automobile  colliding  with  him  un- 
til the  same  was  so  close  upon  him  that  he  was 
in  helpless  peril,  all  of  which  said  S.  knew  or 
by  the  exercise  of  due  care  might  have  known 
in  time  to  have  prevented  the  accident  and  in- 
juries," etc.,  ketd  to  sufficiently  allege  that 
plaintiff  was  in  danger  from  the  automobile 
and  obUvious  to  his  peril,  and  that  such  was  or 
should  have  been  known  to  the  defendant  driv- 
ing in  time  to  have  avoided  the' accident,  and 
was  not  open  fo  the  criticism  that  it  merely 
charges  that  plaintiff  was  in  danger  of  the  au- 
tomobile only  when  the  same  was  so  close 
upon  him  that  he  was  in  helpless  peril. 

15.  Municipal  corporations  4=s>706(8)— In- 
struction on  humanitarian  rule  in  action  by 
pedestrian  Injured  by  automobile  hold  not  to 
differ  from  petition. 

In  action  by  pedestrian  for  personal  inju- 
ries received  at  a  street  intersection  when  run 
down  by  automobile,  an  instruction  under  the 
humanitarian  rule  given  at  plaintiffs  request 
held  not  different  from  allegations  in  the.  peti- 
tion. 


16.  Trial   «=>I9I(7)— iBStnwtiOB   »■    humani- 
tarian rule  held  not  erroneous  an  aunming 
fact. 
Instruction  on  the  humanitarian  rule  held 

not  erroneous  as  assuming  that  the  testimony 

tended  to  show  plaintiff  was  unoonsdoua  of  the 

approach  of  automobile. 


17.  Municipal     corporations    ^=3705(10)- 
destrlan  may  be  conscious  of  approach  of  an- 
tomoblle  and  unconscious  of  peril. 

A.  pedestrian  could  be  conscious  of  the  ap- 
proach of  an  automobile  and  yet  be  nnconscioas 
of  his  peril  under  the  humanitarian  rule. 

18.  MunlcipaJ  oorpoilatlons  €=>706(7) — Evi- 
dence held  to  warrant  submission  ot  liumani- 
tarlan  rule. 

In  an  action  by  a  pedestrian  for  injuries 

suffered  when  run  down  by  an  automobile  at  a 
street  intersection,  evidence  held  to  warrant 
submission  of  the  humanitarian  rule  to  the  jury. 

19.  Witnesses  <S=»398(2)  —  Fonndatioa  beM 
laid  for  Impeachment  of  witness. 

Where  witness  testified  that  he  asked 
plaintiff  if  he  was  hurt,  and  he  said  "No,"  but 
that  he  had  blood  all  over  him,  there  was  a 
proper  foundation  laid  for  contradicting  the 
witness  in  rebuttal  by  asking  plaintiff  if  he  re- 
membered what  the  witness  said  to  him,  and  he 
testified  thut  the  witness  asked  him  how  it 
happened,  and  he  hold  him  he  was  bit  by  the 
car;  witness  being  asked  the  same  question 
and  replying  in  the  negative. 

'Appeal  from  Circuit  Court,  Jackson  Coon- 
ty ;  WlUard  P.  Hlali,  Judge. 
"Not  to  be  officially  published." 

Action  by  Ous  B.  Schinogle  against  Booth 
Banghman  and  another.  Judgment  for 
plalntlfr,  and  defendants  appeal.     Affirmed. 

Casey  &  Wright  and  Walter  W.  Calvin, 
all  of  Kansas  City,  for  appellants. 

McCanles,  Kennard  &  Trusty  and  8.  In 
Trusty,  all  of  Kansas  City,  for  respondent 

TRIMBLE,  P.  'J.  PlalnOff  clalias  that 
while  walking  across  a  street  he  was  knock- 
ed down  and  Injured  by  defendant  Baugh- 
man's  car,  driven  by  the  latter's  agent  and 
codefendant,  Stengel.  He  brought  this  suit 
for  damages.  Defendants  daim  that  plaln- 
tlft,  without  looking  where  he  was  going  or 
watching  out  for  his  own  safety,  walked 
Into  the  side  ot  their  automobile  and  was 
hurt  by  reason  ot  his  own  negligence  con- 
tributory thereto.  There  was  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $2,- 
500,  from  which  defendants  have  ai9>ea]ed. 

The  injury  occurred  at  what  Is  known  as 
"the  junction"  hi  Kansas  City,  Mo.  Ninth 
street  runs  east  and  west  across  Main  street, 
which  runs  north  and  south,  and  Delaware 
street  comes  from  the  northwest  and  runs 
southeast  into  Main  street  at  its  Junction 
with  Ninth,  so  that  Main  street  at  and  for 
a  short  distance  south  of  Ninth  is  much  wld- ' 
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er  than  ICain  street  north  of  Ninth.  A  street 
car  track  runs  north  along  the  east  side  of 
Main  across  Ninth,  and  Woodland  cars  there- 
on run  on  north  to  Fourth  street,  where 
they  make  a  loop  and  come  back  south  on 
Delaware  to  the  Junction,  where  they  cross 
Ninth  Into  Main  and  go  on  south  up  the 
west  side  <rf  Main  street  Other  cars  com- 
ing north  on  the  east  side  of  Main  turn  west 
on  Ninth,  and  possibly  certain  cars  on  the 
other  two  tracks  do  the  same.  Consequent- 
ly the  wide  open  space  on  the  streets  at 
this  "junctlMi"  is  a  place  crossed  by  various 
street  cars,  is  traversed  by  many  vehicleci 
and  pedestrians  in  different  directions,  and 
is  a  much-traveled  place. 

Plaintiff,  starting  home  from  bis  work, 
walked  west  to  Twelfth  and  Main  to  board 
a  Woodland  car  going  south  thereon  to  bis 
home.  By  the  time  the  cars  reached  Twelfth 
however,  they  were  so  crowded  plaintiff 
could  not  get  on.  so  he  walked  north  to  the 
southwest  comer  of  Ninth  and. Main,  or  to 
the  "Junction"  aforesaid. 

He  stood  a  momoit  on  fbis  comer,  and 
then  concluded  that  the  only  way  for  him 
to  be  able  to  secure  a  seat  on  the  car  would 
be  to  cross  over  Main  street  to  the  east  side 
thereof  and  board  a  Woodland  car  going 
north  and  ride  arovmd  the  loop  and  then 
come  back  sooth  on  to  Main  street  After 
standing  a  moment  at  the  aforesaid  comer, 
he  looked  up  and  down  the  streets  (includ- 
ing Delaware  street)  in  both  directions  and 
saw  no  automobiles  approaching  and  steK>ed 
off  tbe  curb.  Jnst  as  be  stepped  off  to  go 
acrossi  to  the  east  side  of  Main  street,  a 
street  car  going  west  on  Ninth  stopped  in 
front  of  him,  the  street  car  being  Just  a  little 
east  of  tbe  mouth  of  Delaware,  so  It  did  not 
shut  off  tbe  view  of  Delaware  or  passageway 
from  Delaware  south  into  Main  street 

According  to  plaintiff's  evidence  he  had 
gotten  about  four  steps  into  the  street  on 
his  way  east  or  "angling"  northeast  across 
Main  street  (and  was  about  8  or  10  feet  out 
from  the  curb  on  the  west  side  of  Main), 
when  he  saw  defendants'  automobile  coming 
south  from  out  of  Delaware  traveling  at 
about  20  or  26  miles  per  hour.  It  was  30 
feet  away  when  he  first  saw  it  coming  across 
the  track  In  front  of  the  standing  street 
car,  and,  as  he  was  then  already  out  in  the 
street  a  snfilcient  distance  for  It  to  pass  to 
the  west  of  him,  he  hurried  up  a  little,  but 
it  came  right  on  without  swerving  or  turn- 
ing and  "was  right  on  to  me  before  I  knew 
it,"  and  when  It  was  6  or  6  feet  away  be 
saw  It  WHS  going  to  strike  him,  and  he  at- 
tempted to  Jump  out  of  the  way,  but  was  not 
quick  enough.  The  left  front  fender  on  the 
east  aide  struck  him  in  the  bade,  knocking 
him  down  and  injuring  hln<.  He  says  that 
after  the  automobile  struck  him  It  went  26  or 
30  feet  before  it  stopped;  that  no  warning 
was  given,  ot  none  that  he  heard; .  that  It  was 
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crossing  the  street  car  track  on  Ninth  SO 
feet  away  when  he  first  saw  it.  "It  didn't 
take  but  a  second  to  run  to  where  it  was; 
it  was  coming  pretty  fast"  He  was  about 
12  feet  from  the  curbing  when  hit  He  also 
said  he  did  not  realize  his  danger  until  he 
saw  the  automobile  close  upon  him,  only 
2  or  3  feet  away,  and  then  vainly  tried  to 
Jump  out  of  tbe  way. 

[1]  Under  the  foregoing  facts,  supported 
by  plaintiff's  testimony,  we  cannot  say  tbe 
plaintiff  was  guilty  of  contributory  negli- 
gence aa  a  matter  of  law.  Appellants'  con- 
tention In  this  regard  goes  upon  the  theory 
that  plaintiff  walked  Into  the  street  without 
looking,  then  observed  the  car  for  the  first 
time  only  a  very  few  feet  away,  but  mani- 
festly the  rcccHTd  shows  that  this,  was  when 
plaintiff  first  realized  he  was  in  danger. 
Besides,  the  plea  of  contributory  negli- 
gence was  specific,  namely,  that  plaintiff.  In 
walking  out  into  the  street  and  Into  and 
against  defendants'  car  without  observing 
where  he  was  going,  directly  contributed  to 
his  injury.  Hertford  v.  Kansas  CIty'Bys. 
Co.,  220  S.  W.  899.  The  questitm  of  plain- 
tiff's contributory  negligence  was  for  the  Ju- 
ry. Ziegler  v.  United  Rys.  Co.,  220  S.  W. 
1010;  Harrington  v.  Dunham,  273  Mo.  414, 
202  S.  W.  1066. 

[2, 9]  It  is  urged  also  that  the  evidence 
fails  to  show  any  negligence  on  the  part  of 
defendants,  but  manifestly  this,  too.  Is  un- 
tenable. Tbe  place  In  question  was  a  cross- 
ing much  used  by  the  street  cars,  vehicles, 
and  pedestrians  going  In  various  directions ; 
and  plaintiff's  evidence  tends  to  show  that 
defendants'  automobile  was  driven  nt  a  high 
and  rapid  rate  of  speed  over  this  place.  We 
cannot  say  plaintiff's  evidence  as  to  the  high 
rate  of  speed  was  wholly  devoid  of  proba- 
tive value.  It  is  tme  plaintiff  says  be  found 
out  after  he  was  hit  that  the  automobile 
was  going  pretty  fast  but  he  also  shows  that 
his  Judgment  as  to  speed  was  based  on  the 
quickness  with  which  the  automobile  first 
appeared  on  tbe  scene  and  then  how  quick- 
ly after  that  It  was  npon  him,  and  it  was 
after  he  was  hit  that  he  realized  how  fast 
the  automobile  was  going.  We  cannot  say 
bis  evidence  is  wholly  devoid  of  probative 
force.  Besides,  the  donurrer,  which  appears 
to  have  been  oral,  was  general  in  Its  terms, 
and  after  It  was  overruled  the  defendants 
asked  and  received  Instructions  on  the  issues 
Involved,  and  is  therefore  estopped  to  say 
there  was  no  Issue  of  negligence  under  any  of 
the  specifications  in  the  petition  on  which 
the  plalntUF  could  go  to  the  Jury.  Lorrance 
V.  Pryor,  210  S.  W.  430,  432. 

The  negligence  pleaded  in  the  petition  was 
the  violation  of  a  section  of  tiie  dty  ordi- 
nance requiring  vehicles  to  "be  driven  in  a 
careful  manner  and  with  due  regard  for  tbe 
safety  and  convenience  of  pedestrians  and  all 
other  vehides" ;  that  a  certain  other  section 
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of  a  dty  ordinance  prescribed  that  tbe  rate  of 
speed  should  not  exceed  10  miles  at  street 
intersections,  etc.,  and  speed  in  excess  of 
the  prescribed  rates  waa  presumptive  evi- 
dence of  negligence,  and  that  said  automo' 
bile  was  negligently  operated  in  excess  of 
that  speed ;  that  the  defendant  in  charge  of 
and  operating  said  automobile  negligently 
failed  to  give  any  warning  and  negligently 
failed  to  keep  a  reasonable  lookout,  In  vlola- 
ti<»  of  a  certain  ordinance  providing  for 
warning  when  necessary;  that  defendants 
drove  the  car  in  a  negligent  manner  without 
properly  controlling,  guiding,  or  checking  the 
same  and  at  a  dangerotis  rate  of  speed ;  and 
that  defendants  were  also  negligent  "in  that 
plaintiff  was  unconscious  of  any  danger  of 
defendant's  automobile  colliding  with  him 
until  the  same  was  so  close  upon  him  that 
he  was  in  helpless  peril,  all  of  which  said 
Stengel  knew,  or  by  the  exercise  of  due  care 
might  have  known,  in  time  to  have  prevent- 
ed the  accident  and  injuries  herein  complain- 
ed of,  by  stopping  said  automobile,  or  slack- 
ening the  speed  thereof,  or  swerving  or  turn- 
ing to  one  side  or  the  other,  or  by  giving  rea- 
sonably sufficient  warning  of  the  approach  of 
said  automobile,  but,  notwithstanding  such 
facts,  defendant  Stengel  nevertheless  negli- 
gently failed  to  do  any  of  said  things,  and  neg- 
ligently failed  to  keep  a  vigilant  watch  for 
plaintiff  or  otlier  persons  who  were  using  the 
street  and  Intersection  at  said  time." 

[4,  f\  It  is  claimed  that  plaintiffs  histruc- 
tion  1,  which  submitted  the  Issue  ot  whether 
defendants'  negligently  failed  to  maintain 
a  reasonably  sufficient  lookout,  was  without 
evidence  to  support  it,  but  such  contention 
cannot  be  upheld ;  for  there  is  evidence  from 
which  the  Jury  could  reasonably  draw  the 
inferoice  that  the  operator  of  the  car  did 
not  keep  a  reastmably  sufficient  lookout  or 
he  would  have  turned  aside  and  gone  behind 
plalntlir  instead  of  striking  him.  The  plain- 
tlfr  had  almost  cleared  the  path  of  the  au- 
tomobile when  he  was  struck.  It  did  not 
slow  down  nor  turn  to  one  side,  and  plaintiff 
says  gave  no  warning.  Plaintiff  did  not  tes- 
tify he  thought  he  could  cross  in  front  of  the 
automobile,  but  tliat  he  first  looked  up  and 
down  tbe  street,  saw  no  automobile  ap- 
proaching, then  got  out  In  the  street  8  or 
10  feet,  then  saw  the  automobile  coming, 
and  thought  he  could  get  out  of  its  way. 
Defendant  operator  says  he  saw  plaintiff 
for  tbe  first  time  when  he  was  about  even 
with  him.  So  that  the  operator  was -negli- 
gent unless  plaintiff  came  suddenly  Into  the 
street  too  late  to  be  avoided,  or,  as  the  op- 
erator claims,  he  walked  into  the  side  of  the 
automobile.  Besides,  after  tbe  oral  general 
demurrer  was  overruled,  defendants  secured 
Instructions  bearing  upon  all  "the  acts  of 
negligence  shown  in  evidence"  and  referring 
to  the  defendants'  "exercise  of  ordinary  care 
to  avoid  plaintiff"  and  to  "the  driver's  neg- 


ligence, if  any,  prior  to  flie  time  be  discov- 
ered plaintiff,"  and  therefore,  imder  the  rule 
In  the  Torrance  Case,  they  are  not  now  In 
position  to  claim  there  was  no  issue  made  as 
to  the  negligence  now  considered. 

[•]  It  is  further  said  that  satd  instruction 
falls  to  Include  the  pleaded  defense  of  con- 
tributory negligence.  But  contributory  neg- 
ligence was  submitted  to  the  Jury  In  two  of 
defendants'  instructions ;  hence  no  complaint 
can  be  urged  on  that  ground.  Biegd  v. 
Loose- Wiles,  etc.,  Co.,  169  Mo.  App.  513,  617, 
165  8.  W.  59;  Wlngifleld  v.  Wabash  B.  Co., 
267  Mo:  347,  362,  166  S.  W.  1037.  The  only 
contributory  negligence  pleaded  was  tliat 
plaintiff  walked,  without  looking,  into  and 
against  the  side  of  defendants'  automobile, 
but  the  defendants  not  only  obtained  instruc- 
tion No.  2  on  this  Issue,  but  also  Instruction 
No.  7  on  the  question  of  general  contributory 
negligence.  PlaintifPs  instruction  No.  1  did 
not  authorize  a  finding  for  plalntUT  even 
If  he  suddenly  placed  himself  in  front  of  tbe 
automobile  too  late  for  the  operator  to  act, 
but  expressly  required,  that  the  Injury  must 
have  been  caused  by  reason  of  tbe  negligent 
failure  of  the  operator  to  maintain  a  suffi- 
cient lookout,  and  in  defendants'  Instructloiis 
the  Jury  were  explicitly  told  to  find  for  de- 
fendants If  plaintiff  suddenly  placed  himself 
In  front  of  tie  automobile  or  if  he  was  guilty 
of  any  failure  to  exercise  ordinary  care 
which  contributed  to  bis  injury. 

[7, 8]  What  we  have  said  applies  wltb 
equal  force  to  the  same  objections  made  to 
plaintiffs  instruction  2  based  on  dangeious 
and  unsafe  speed.  The  objection  that  the  in- 
struction did  not  require  the  Jury  to  find  that 
such  speed  was  the  proximate  cause  is  unten- 
able, since  the  Instruction  required  the  jury 
to  find  that  as  a  "direct  result"  thereof  the 
plaintiff , was  injured.  As  we  have  seen  be- 
fore, there  was  evidence  of  negligent  speed, 
and  It  was  for  the  Jury  to  say  whether  it 
was  unsafe  and  negligent  Woods  v.  Kansas 
City,  etc.,  Co.,  212  S.  W.  899,  902. 

[S-IIJ  Plaintiffs  Instruction  No.  S  told  the 
Jury  that,  if  they  found  that,  while  plaintiff 
was  crossing  the  street  at  the  time  and  place 
referred  to  and  was  traveling  along  places 
customarily  used  by  people  in  crossing  the 
street  he  was  stiiick  by  the  automobile,  and 
further  found  that  it  was  being  operated  at 
a  speed  In  excess  of  10  miles  per  hour  in  vio- 
lation of  the  ordinance  fixing  that  rate  of 
speed  over  street  IntersectlonB,  then  such  vio- 
lation would  be  negligence,  and  If  they  far- 
ther found  from  the  evidence  that  as  a  di- 
rect result  of  that  violation,  if  any,  the  plain- 
tiff was  Injured,  they  should  find  for  plain- 
tiff. 

The  foregoing  Instruction  did  not  author- 
ize a  verdict  If  the  automobile  was  operated 
at  a  speed  In  excess  of  10  miles  per  hour, 
regardless  of  every  other  questloa  or  fact, 
nor  did  it  omit  the  question  of  whether  plain- 


Digitized  by 


Google 


SCO.) 


SCHINOOIiE  V.  BAUGHMAK 
(128  S.W.) 


mi 


tlfr  was  at  a  place  where  the  lO-mile  rate 
•would  apply.  We  have  beai  unable  to  find 
any  evidence  In  the  record  that  the  place  of 
collision  was  anywhere  else.  All  other  ob- 
jections Included  in  those  made  against  the 
Instructions  heretofore  considered  are  an- 
swered by  what  is  said  with  regard  to  them. 
Tbe  Instruction  did  not  err  in  saying  that 
speed  in  excess  of  10  miles  per  hour  was  neg- 
ligence. SchulB  V.  St  Louis,  etc.,  K.  Co.,  223. 
S.  W.  757;  Abramowitz  v.  United  Rys.  Co., 
214  S.  W.  119. 

[12, IS]  It  is  urged  that  there  is  no  plead- 
ing of  this  ordinance  regulating  speed  to  10 
miles  per  hour  and  no  pleading  of  such  neg- 
ligence, as  the  allegations  of  the  petition  stat- 
ed a  mere  conclusion.  Isolated  sentences  in 
the  petition  cannot  be  relied  upon  as  consti- 
tuting the  whole  of  plaintiff's  pleading  in  that 
regard  so  as  to  claim  the  allegation  Is  a 
mere  conclusicm.  All  the  allegations  of  the 
petition  In  that  regard  must  be  considered; 
and,  when  this  Is  done,  the  pleading  is  seen 
not  to  be  a  mere  conclusion.  Besides,  no  at- 
tack of  any  kind  was  made  on  the  petition, 
and,  if  it  defectively  stated  such  ground,  but 
did  not  wholly  fail  to  state  any  cause  of  ac- 
tion thereon,  it  would  be  good  now.  Tor- 
rance V.  Pryor,  210  S.  "W.  430,  432.  Again, 
as  held  by  this  case,  no  specific  demurrer 
WAS  offered,  and  an  instruction  on  this  issue 
was  asked  and  received  by  defendants. 

In  plaintiff's  instruction  No.  4  the  Jury 
were  told: 

That,  even  if  they  found  from  the  evidence 
that  plaintiff  failed  to  exercise  ordinary  care 
for  his  own  safety,  yet  if  they  further  lind  from 
the  evidence  "that  at  said  time  and  place  the 
Tilnintiff  was  in  peril  of  being  strack  by  the 
antomobilc  and  was  unconscious  of  such  peril 
imtil  the  automobile  was  so  close  upon  him 
that  he  was  in  helpless  peril,  and  if  yon  fur- 
ther iind  from  the  evidence  that  sudi  peril  of 
tbe  plaintiff,  if  he  was  in  such  peril,  was  known, 
or  by  the  exercise  of  ordinary  cnre  might  have 
been  known,  to  the  defendant  Stengel  in  time, 
by  th*  exercise  of  ordinary  care  in  the  use  of 


tiff  was  in  danger  oC  the  automobile  only 
when  the  same  was  so  close  upon  him  that 
he  was  in  helpless  periL  We  do  not  think 
the  charge  is  susceptible  to  this  narrow 
meaning  when  the  pleading  hereint)efoTe 
quoted  is  considered  in  the  light  of  tbe  sltor 
atlon  the  petition  placed  tbe  respective  par- 
ties when  pleading  ttiat  feature  of  the  case. 
Again,  no  attack  was  made  ca  the  pleading 
in  the  trial  court,  no  specific  demurrer  was 
offered,  and  defendants  asked  at  least  two 
Instructions  having  to  do  with  negligence  un- 
der the  humanitarian  rule.  We  think  that, 
aside  from  this,  there  was  no  difference  be- 
tween the  instruction  and  the  pleading.  The 
meaning  of  the  pleading  is  that  plaintiff  was 
In  peril  from  the  automobile  and  was  uncon- 
scious of  It  until  it  was  so  close  niKin  him 
that  he  could  not  help  himself,  and  tluut 
Stengel  knew  all  of  this  in  time  to  have 
avoided  the  Injury.  See  on  this  point  Tor- 
rance v.  Pryor,  supra,  210  S.  W.  loc  clt 
432,  par.  3.  The  pleading  was  sufficient 
Laun  V.  St  Louis,  etc.,  R.  Co.,  216  Mo.  568; 
llfi  S.  W.  553 ;  Ellis  v.  Metropolitan  St  Ry., 
234  Mo.  657,  665,  675,  138  S.  W.  23;  Frankel 
V.  Hudson,  271  Mb.  495,  604,  196  S.  W.  1121 ; 
Fleming  v.  Louisiana,  etc.,  R.  Co.,  263  Ma 
180,  188,  172  S.  W  355. 

[H-1J]  It  is  further  claimed  that  the  in- 
struction in  erroneous  because  it  as.sumes  the 
testimony  tended  to  show  plaintiff  was  up- 
conscious  of  the  approach  of  the  automobile, 
whereas  the  testimony  is  tliat  he  was  con- 
scious of  It.  A  reading  of  the  instruction 
will  dlsdoee  that  it  does  not  assume  any- 
thing. Neither  does  it  conflict  with  plain- 
tiff's testimony.  He  was  conwious  of  the 
automobile's  approach  after  he  had  walked  8 
or  10  feet  into  the  street  but  he  was  not 
conscious  of  his  peril  until  It  was  upon  him, 
and  he  did  not  think  It  was  going  to  strike 
him  until  it  was  2  or  3  feet  from  him.  He 
could  be  conscious  of  the  approach  of  the 
car  and  yet  be  unconscious  of  his  peril.    La: 

,  ^  . .  ,   .    ,.  .  , ,  vine  v.  United  Railways  Co.,  217  S.  W.  674, 

the  means  at  his  command,  to  have  prevented  I  __„ .    u..„„  „    xr„„~.„  rm-,.  t>„»    r>«    on^  a. 
a  coUision  with  the  plainUff,  either  by  atoppmg   ^^^'    ^^  '"  ^""^^  ^'*^  ^^*  ^•'  ^  ^' 


the  automobile  or  by  suffideutly  slackening 
the  speed  thereof,  or  by  swerving  to  one  side 
or  tbe  other,  or  J)y  giving  reasonably  sufficient 
warning,  and  if  you  further  find  from  the  evi- 
dence that  the  defendant  Stengel  negligently, 
(as  negligence  is  elsewhere  defined)  failed  in 
any  one  or  more  of  the  ronuiremonta  just  enu- 
merated, and  that  as  a  direct  result  of  such 
failure  on  his  part,  if  he  did  so  fail,  the  plain- 
tiff was  struck  and  injured,  then  your  verdict 
must  be  for  plaintiff." 

[14,18]  In  the  attack  on  this  instruction 


W.  1129;  Woodis  V.  United  Railways  Co., 
203  S.  W.  4S0.  Nor  can  we  say  there  was  no 
evidence  under  which  the  humanitarian  rule 
could  be  applied.  There  was'  evidence  from 
which  Qie  Jury  could  find  that  the  operator 
of  the  car  should  have  known  of  plaintiff's 
unconsciousness  of  peril  In  time  to  have 
avoided  the  injury. 

[19]  In  cros.'i-examlnation  of  plaintiff  de- 
fendants asked  him  if  he  recalled  what  Of- 
ficer Smith  said  to  him  when  the  officer  pick- 
ed him  up,  and  plaintiff  said  he  did  not    Afti- 


defendants  say  the  charge  in  the  petition  on  '  erwards;  when  Officer  Smith  was  on  the 
tlie  humanitarian  rule  does  not  allege  plain- '  stand,  he  said  he  did  not  ask  plaintiff  how  It 
tiff  was  in  danger  from  the  automobile  and  happened,  and  then  testified  that  he  nsdied 
oblivious  to  his  peril,  and  that  such  was  or    plaintiff  If  he  was  hurt  "and  he  said  'No,' 


should  have  been  known  to  the  defendant 
driver  in  time  to  have  avoided  the  collision, 
but  that  the  charge  merely  means  that  plain- 


but  he  had  this  blood  all  over  him."  He  also 
detailed  the  conversation  he  says  they  had. 
Afterwards;  during  the  examination  of  plain- 
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tiff  In  lebattal,  be  was  asked  by  his  connsel 
If  be  remembered  what  the  policeman  said 
to  hitn,  and  when  he  said  he  could  connsel 
asked  hlra  what  the  policeman  said.  (Coun- 
sel for  defendants  objected  becaiise  there  was 
no  foundation  laid  for  thus  contradicting  the 
ofBcer.  The  objection  was  overruled,  and 
plnlntlft  answered  that  the  policeman  asked 
him  how  It  happened,  and  he,  plaintiff,  told 
him,  the  officer,  he  was  hit  by  the  car.  No 
objection  was  made  to  the  answer  nor  re- 
quest to  strike  it  out  The  error  now  claim- 
ed Is  that  the  officer  could  not  be  impeached 
without  laying  a  foundation  therefor.  We 
think  there  was  clearly  a  foundation  laid  for 
It,  since  the  policeman  was  asked  the  same 
question  and  replied  in  the  negative.  Smith 
v.  Kansas  City  Southern,  213  S.  W.  481,  483. 
484. 

In  view  of  the  record  as  to  platntifl's  in- 
juries, we  would  be  wholly  without  warrant 
in  holding  the  verdict  of  $2,600  excessive. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  should  be  affirmed. 

It  is  so  ordered. 

All  concur. 


ROBERTS  V.  KANSAS  CITY  RY8.  CO. 
(No.  13676.) 

(Kansas    City    Court    of   Appeals.    Missouri. 
June   26,   1920.    R«hoaring   Denied   Oct.    7, 
1920.) 

1.  Death  «=>  10— Cause  of  aetlon  for  negilgonce 
of  fellow  servant  survives. 

The  cause  of  action  created  by  Rev.  St 
1909,  I  6434,  in  favor  of  a  railway  employe 
injured  as  a  result  of  the  negligence  of  another 
agent  or  servant,  survives  under  section  5426. 

2.  Master  and  servant  «=>I80(2, 3)— Street 
railroad  within  fellow  servant  statute. 

The  company  operating  a  street  railway  is 
engaged  in  operating  a  railroad  within  Rev.  St. 
1909,  I  6434,  giving  a  cause  of  action  to  rail- 
road employes  injured  by  the  negligence  of  fel- 
low servants. 

3.  Master  and  servant  ®=> 1 37 (I)— Ordering 
werkman  to  wash  boiler  without  Inspecting 
valves  negligence. 

A  foreman  in  ordering  a  boiler  washer  into 
a  boiler  without  inspecting  the  valves  to  see 
that  steam  from  other  boilers  could  not  back 
into  it,  is  guilty  of  negligence  as  matter  of  law. 

4.  Trial  «=>2I9  — Where  court  oould  dedara 
aots  negligent  as  matter  of  law,  Instruction 
Submitting  Issue  need  not  define  term. 

Where  the  undisputed  evidence  showed  neg- 
ligence as  matter  of  law,  an  instruction  un- 
necessarily submitting  the  issue  need  not  de- 
fine the  term  "negligence"  used. 

5.  Trial  «B»228(3)— Instruction  not  opea  to 
attaok  for  use  of  term  "nondelegable." 

Where  an  instruction  required  the  jury  to 
find   certain  facts   before  finding  for  plaintUf 


and  those  facts  were  all  tiist  were  necessary 
for  them  to  find,  an  Instmctlon  for  plaintiff 
declaring  that  a  certain  duty  of  the  master 
was  "nondelegable"  famishes  no  ground  for 
complaint,  though  such  a  technical  term  shonld 
cot  have  been  used  in  the  instruction. 

B.  Death  «=3l04(4)— Instmotlou  hsid  to  llnH 
reoovsry  to  pecuniary  loss. 
An  instruction  that  damages  for  the  death 
of  plaintiff's  husband  should  be  for  all  pecuni- 
ary loss,  If  any,  and  that  in  determining  the 
amount  the  Jury  might  consider  the  age  of 
deceased,  etc.,  the  number  and  ages  of  tlie 
nuDor  children,  and  increased  pecuniary  burden 
cast  on  plaintiff,  etc.,  was  not  objectionable  in 
failing  to  limit  the  recovery  to  necessary  pe- 
cuniary loss;  defendant's  instruction  informing 
the;  Jury  that  there  could  be  no  recovery  for 
grief  or  loss  of  society. 

7.  Death  ^a77— Jury  may  determine  daaiages 
from  their  knowledge  and  experience. 

It  is  proper,  in  an  action  by  a  widow  for 
damages  for  the  death  of  her  husband,  to  al- 
low the  jury  in  assessing  damages  to  determine 
the  pecuniary  losa,  in  view  of  their  common 
knowledge  and  experience;  for,  in  such  cases, 
it  is  not  necessary  that  any  witeess  express  an 
opinion  as  to  the  amonnt  of  such  pecuniary 
loss. 

8.  Death  <g=>l04(6)— Instruction  ou  damages 
not  objectionable. 

An  instruction,  in  an  action  by  a  widow 
for  the  death  of  her  husband,  limiting  the  dam- 
ages to  the  pecuniary  loss  resulting,  is  not  ob- 
jectionable on  the  ground  that  the  Jury  were 
not  informed  in  accordance  with  Rev.  St  1909, 
{  5427,  that  they  might  find  such  sum  not  ex- 
ceeding $10,000  as  they  might  deem  fair  and 
just;  for,  if  the  Jury  followed  the  instruction, 
they  would  find  a  verdict  which  was  fair  and 
just 

9.  Master  and  servant  «=329l(6)— Requestsd 
Instruction  Improper  as  submitting  Imma- 
terial Issue. 

In  an  action  for  the  death  of  a  boiler  wash- 
er scalded  while  cleaning  a  boiler,  where  it 
was  the  duty  of  his  foreman  to  see  that  the 
valves  were  closed  so  that  steam  from  other 
boilers  could  not  back  therein,  and  the  case 
was  submitted  on  the  theory  of  the  foreman's 
negligence  in  failing  to  perform  that  duty,  in- 
structions requested  by  defendant  on  the  theoiy 
that  there  could  be  no  recovery  unless  the 
foreman  or  some  one  under  his  direction  open- 
ed the  valves,  etc.,  were  properly  refused;  it 
being  immaterial  who  opened  the  valves  so 
long  as  deceased  did  not 

10.  Trial  «=>83(2)— Gensrai  objeolion  to  evi- 
dence unavailing. 

In  an  action  for  the  death  of  plaintilTs  bus-, 
band  scalded  while  inside  a  steam  boiler  by 
the  backing  up  of  steam  from  other  boilers,  it 
was  proper  to  allow  witness,  over  objection 
that  it  was  incompetent,  irrelevant,  and  im- 
material, to  state  that  a  foreman  said  he  had 
opened  up  the  super-heater  valve;  the  objec- 
tion under  the  eircnmstances  being  no  objec- 
tion at  all. 
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1 1.  Witnesses  «s>244— Proper  to  allow  dsfsnd- 
ant  to  ask  hostile  witness  leading  questions. 

Where  a  witness  called  by  plaintiff  was 
still  in  defendant's  employ  and  he  contradicted 
a  deposition  previously  given,  it  was  proper,  in 
view  of  the  fact  that  he  admitted  that  on  the 
day  of  the  trial  he  went  to  the  office  of  defend- 
ant's counsel,  to  allow  plaintiff  to  ask  leading 
qnestiona. 

12.  Appeal  and  error  ^ssTSSO)— Asslgnmsnt 
of  error  not  present  In  points  and  authorities 
cannot  be  oonsldsred. 

A  complaint,  in  the  part  of  appellant's  brief 
containing  the  argument,  that  plaintiff  was  al- 
lowed to  use  an  unsigned  deposition  of  witness 
for  purposes  of  impeachment,  cannot  be  con- 
sidered, where  there  was  no  assignment  of  er- 
ror in  the  points  and  authorities  in  reference 
to  the  use  of  the  deposition  for  impeachment; 
the  only  mention  being  that  the  court  erred  in 
permitting  cross-examination  of  the  witness  as 
to  statements  made  in  the  deposition. 

13.  Appeal  and  error  «=9926(8)— Presumption 
that  witness  was  not  present  and  that  Ms 
deposition  was  properly  used. 

Where  the  record  did  not  show  that  the 
witness,  a  resident  of  an  adjacent  state,  was 
present  at  the  time  his  deposition  was  read  by 
plaintiff,  it  was  properly  admitted,  although  he 
later  appeared  and  testified  for  defendant,  as  it 
would  be  presumed  that  he  was  not  present  at 
time  of  admission, 

Ai«>eal  from  Circuit  Court,  Jackson  Coun- 
ty; Willard  P.  Hall,  Judge. 
"Not  to  be  officially  publlsbed." 

Action  by  Blizabetta  Roberts  against  the 
Kansas  City  Railways  Company.  From  a 
Judgment  for  plaintifC,  defendant  appeals. 
Affirmed. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
I>.  T.  Dryden,  of  Independence,  for  appellant. 

Ganble,  Kennard  te  Trusty,  of  Kansas  City, 
Mo.,  for  respondent. 

BLAND,  J.  This  Is  an  action  for  the  neg- 
ligent killing  of  plaintiff's  husband.  Plaintiff 
recovered  a  verdict  and  Judgment  in  the  sum 
of  $6,500,  and  defendant  has  appealed. 

The  evidence  shows  that  the  deceased  was 
employed  as  a  boiler  washer  In  defendant's 
power  house  located  at  Second  street  and 
Grand  avenue,  in  Kansas  City,  Mo.  The 
boiler  in  which  deceased  was  working  at  the 
time  of  his  death  was  used  to  generate  elec- 
tricity in  the  operation  of  defendant's  street 
railway.  On  the  second  floor  where  deceas- 
ed was  working  there  were  a  number  of  large 
boilers,  numbered  from  31  to  40.  Deceased 
was  working  in  the  first,  or  boiler  No.  31,  of 
a  battery  of  boilers  numbered  from  31  to  35. 
Each  of  these  latter  boilers  had  attached  to 
it  a  "blow-off  line"  which  ran  downward  and 
connected  with  another  pii>e,  called  the  "main 
blow-off  line,"  which  was  in  turn  connected 
by  a  pipe  running  downward  to  the  "Tiot- 
well."    Each  blow-off  line  was  connected  to 


its  boiler  with  valves.  When  these  valves 
were  closed  the  steam  remained  in  the  boiler, 
but  when  a  valve  was  open  the  steam  would 
rush  oat  and  down  through  the  blow-off  line 
into  the  main  blow-off  line,  thence  into  the 
"hot-well,"  and  then  to  the  sewer.  But  if  the 
steam  were  allowed  to  escape  from  a  boiler 
for  more  than  half  a  minute,  it  was  likely  to 
back  up  through  the  pipes  to  the  other  boil- 
ers, and  if  one  were  empty  and  the  proper 
valve  open,  steam  would  rush  into  it.  These 
boilers  were  blovra  down  at  least  once  a  day 
and  often  a  greater  number  of  times,  for  they 
were  blown  down  eadi  time  the  water  in 
them  got  high. 

Two  or  three  days  before  deceased  was  In- 
jured, boiler  No.  31  "had  been  taken  down," 
that  is,  emptied  of  water  and  steam,  to  be 
cleaned.  Foreman  Henderson  and  an  em- 
ployg  named  Baker  opened  up  the  valves  con- 
necting the  boiler  with  its  blow-off  line. 
Henderson  opened  the  super-beater  valve. 
After  the  boiler  had  been  emptied.  Baker 
closed  two  of  the  valves,  but  he  did  not  close 
the  super-heater  valve  which  had  been  open- 
ed by  Henderson.  The  boiler  washer  fore- 
man was  one  Duncan.  It  was  his  duty  be- 
fore sending  men  into  a  boiler  to  clean  the 
same  to  see  that  the  valves  were  all  closed 
80  that  no  steam  could  escape  into  the  boiler. 
Duncan  sent  deceased  and  another  man 
named  Watts  Into  the  boiler  without  examin- 
ing the  super-heater  valve  to  see  that  It  was 
closed.  His  excuse  for  not  doing  so  was  that 
he  assumed  that  it  was  closed  because  no- 
body had  any  business  to  open  It  "except 
when  you  come  to  put  a  boiler  back  on  the 
line,"  that  is,  when  it  was  again  fired  up  and 
necessity  arose  for  opening  it  to  blow  down 
the  live  boiler.  No  one  but  a  foreman  had 
any  right  to  turn  these  valves,  and  no  person 
was  allowed  on  the  floor  except  defendant's 
employes.  Duncan  ordered  deceased  and 
Watts  to  enter  boiler  No.  81  for  the  purpose 
of  cleaning  it.  About  one-half  an  hour  be- 
fore the  accident  they  had  removed  the  caps 
of  the  sup«--heater  tubes  which  were  in  the 
top  of  the  boiler.  This  made  an  open  con- 
nection between  the  inside  of  the  super- 
heater tubes  and  the  rest  of  the  boiler.  Aft- 
er deceased  and  Watts  had  been  In  the  siiper- 
heater  chamber  about '45  minutes,  Gunder- 
son,  the  flreman  on  boiler  No.  31,  reported 
to  bis  superior  that  he  had  high  water  in  his 
boiler.  Gunderson  was  then  ordered  by  his 
superior  to  blow  it  down.  Gunderson  open- 
ed the  blow-off  valve  and  the  angle  valve  and 
blew  down  the  boiler.  The  boiler  was  carry- 
ing 185  pounds  of  steam.  The  valves  were 
left  open  about  two  minutes.  Five  minutes 
later  one  of  the  boiler  room  employes  heard 
deceased  and  Watts  screaming  and  saw  steam 
pouring  out  of  the  super-heater  chamber  Into 
the  boiler  proper.  Deceased  was  so  badly 
scalded  that  he  died  afterwards.  An  investi- 
gation shortly  after  the  accident  showed  that 
B 
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&e  Buper-heater  valve  od  boiler  No.  81  was 
Wide  open. 

(1, 2]  Plain tllTe  cause  of  action  was 
brought  under  section  5426,  R.  S.  1909,  and 
defendant  contends  that  as  deceased's  death 
was  caused  by  the  negligence  of  a  fellow  serv- 
ant there  can  be  no  recovery  under  said  sec- 
tion. There  is  no  longer  any  question  but 
that  a  cause  of  action  created  by  section  5434, 
K.  S.  1909,  Bvurvlves  under  section  5426,  R.  S. 
1909.  Hawkins  v.  Smith,  242  Mo.  688,  147 
8.  W.  1042.  That  defendant  was  engaged  in 
the  work  of  operating  a  railroad  within  the 
meaning  of  section  6434,  R.  8. 1909,  there  can 
be  no  question.  Callahan  v.  Mer.  Bridge 
Terminal  Ry.  Co.,  170  Mo.  473,  71  S.  W.  208, 
60  Ii.  R.  A.  249,  94  Am.  St  Rep.  746;  Austin 
v.  ChL,  R.  1.  &  P.  Ry.  Co.,  220  Fed.  85, 135  O. 
O.  A.  653;  Hellriegel  v.  Dunham  et  al.,  192 
Mo.  App.  43,  179  S.  W.  763. 

[3,4]  Complaint  is  made  of  plaintiff's  in- 
struction No.  1,  which  reads  as  follows: 

"Th»  court  intitructs  the  Jury  that  udder  the 
law  a  master  owes  to  a  servant  a  nondelegable 
duty  to  exercise  reasonable  care  to  furnish  the 
servant  a  reasonably  safe  pince  to  work  and 
also  to  keep  such  place  reasonably  safe,  so 
long  as  it  is  occupied  by  the  servant  in  the 
due  performance  of  the  service  to  tiis  master; 
and  in  this  case-  you  are  instructed  that  if 
from  the  evidence  yon  find  that  on  September 
14,  1917,  in  defendant's  power  bouse  at  or 
near  Second  street  and  Grand  avenue,  in  Kan- 
sas City,  Mo.,  plaintiff's  husband,  Ernest  O. 
Roberts,  was  in  the  service  of  defendant,  and 
that  in  the  dne  performance  of  the  duties  of 
said  service  be  was  inside  of  and  engaged  in 
cleaning  or  assisting  to  clean  the  super-heater 
;of  steam  boiler  No.  31,  and  that  defendant,  or 
lany  of  its  agents  or  servants,  other  than  plain- 
tiff's husband,  carelessly  and  negligently  caused 
or  permitted  the  drain  valve  cf  said  super-heat- 
er to  be  or  remain  opened,  and  that  thereby 
Steam  from  another  of  defendant's  boilers  en- 
tered and  passed  through  said  super-heater, 
and  thereby  scalded  op  burned  him  so  that  as 
the  direct  result  thereof  be  died,  then  your 
verdict  should  be  for  the  plaintiff." 

It  is  insisted  that  the  instruction  Is  errone- 
ous for  the  reason  that  the  word  "negligent- 
ly" is  not  defined  and  that  the  Instruction 
permitted  recovery  if  "any"  of  defendant's 
servants  permitted  the  valve  to  remain  open 
instead  of  a  servant  who  was  acting  within 
the  scope  of  his  employment.  We  tliink  that 
it  was  not  error  in^b^s  case  to  fail  to  define 
the  word  "negligently"  for  the  reason  that 
defendant  was  guilty  of  negligence  as  a  mat- 
ter of  law  if  the  super-heater  valve  was  per- 
mitted to  renmin  open  under  the  circum- 
stances, and  it  was  not  necessary  for  the  in- 
struction to  define  neKligence,  for  the  law  It- 
self declares  that  the  act  was  negligent 
Haake  v.  Milling  Co.,  168  Mo.  App.  177,  179, 
153  S.  W.  74.  In  this  case  defendant  was 
handling  a  dangerous  agency,  which,  if  per- 
mitted to  escape  into  the  boiler,  would  prob- 
ably scald  to  death  any  one  who  might  l)e 
therein.    The  uncontradicted  evidence  shows 


that  It  was  the  duty  of  Duncan  to  see  that 
the  valve  was  closed  before  ordering  tlie 
boiler  washers  to  enter  the  boiler  for  tbe  pur- 
pose of  cleaning  the  super-heater  tubes.  The 
evidence  Is  likewise  imdisputed  that  Dancan 
failed  to  investigate  to  see  if  tbe  super-beater 
valve  was  closed.  We  think,  under  tbe  cir- 
cumstances, reasonable  minds  would  agree 
that  the  act  of  Duncan  was  negligent  De- 
fendant was  guilty  of  negligence,  therefore, 
as  a  matter  of  law  in  permitting  the  valve  to 
remain  open  under  the  circumstances.  The 
instruction  was  less  favorable  to  plaintift 
than  she. was  entitled  to.  The  uncontradic- 
ted evidence  shows  who  left  the  valve  open 
and  whose  duty  it  was  to  see  tliat  It  was 
closed.  There  was  no  evidence  or  inference 
from  the  evidence  that  the  valve  was  pei^ 
mitted  to  remain  open  by  any  servant  other 
than  one  charged  with  the  duty  of  loolclng 
after  it  and  keeping  it  closed.  For  these  rea- 
sons It  was  unneces.sary  to  submit  to  the  jury 
the  question  as  to  whether  the  servant  who 
permitted  the  valve  to  remain  open  was  act- 
ing within  the  scope  of  his  employment 

[E]  Complaint  is  made  that  the  Instruction 
defined  defendant's  duty  and  described  such 
duty  as  a  "nondelegable"  duty.  The  use  in 
an  instmctlon  of  a  technical  word  such  as 
"nondelegable"  Is  Improper.  However,  if  the 
Instruction  had  left  out  that  part  tiling  the 
Jury  generally  the  duty  the  master  owes  the 
servant,  it  would  have  been  a  good  Instruc- 
tion, for  the  reason  that,  had  the  Jury  found 
the  facts  detailed  therein,  plaintiff  was  enti- 
tled to  recover  even  If  the  general  duty  the 
master  owes  the  servant  was  not  explained 
to  them.  The  Jury  having  been  required  to 
find  certain  facts  before  they  could  find  for 
tbe  plaintiff  and  those  facts  being  all  the 
facts  necessary  for  them  to  find,  tbe  first  part 
of  the  instruction  defining  what  is  the  gener- 
al duty  of  the  master  toward  the  servant  was 
mere  surplusage,  and  we  are  unable  to  see 
how  the  use  of  the  word  "nondelegable"  could 
have  misled  the  Jury.  From  .what  we  have 
said  there  is  nothing  in  the  other  objections 
made  to  the  Instruction. 

[I]  Com'plaint  is  made  of  plaintiff's  Instruc- 
tion No.  3,  which  is  as  follows : 

"If  you  find  for  the  plaintiff,  then  yon  should 
assess  her  damages  at  a  sum  equal  to  all  pe- 
cuniary loss,  which  you  believe  and  find  from 
the  evidence  directly  resulted  to  her,  if  any, 
by  the  death  of  her  husband,  and  in  determin- 
ing the  amount  of  such  damages,  the  law  af- 
fords you  no  exact  standard  of  measurement, 
but  permits  you  to  take  into  consideration  the 
age  of  deceased,  the  condition  of  his  health, 
bis  life  expectancy,  his  earnings  and  earning 
capacity,  the  number  and  ages  of  the  minor 
children  of  the  marriage  between  plaintiff  and 
deceased,  and  whatever  increased  pecuniary 
burden,  if  any,  for  their  support  has  by  the 
death  of  deceased  been  cast  upon  plaintiff  and 
apply  to  such  of  tbese  elements  as  you  find 
from  the  evidence  to  exist,  if  any,  that  com- 
mon knowledge  and  experience  in  life  whidi 
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men  geiwnllr  poBseas,  and  express  it  in  your  i  no  harm  in  telling  the  Jury  In  the  Instmction 
verdict,  in  all  however  not  exceeding  the  sum  '  that  they  are  to  exercise  such  Judgment  and 
of  $10,000.".  apply  It  to  the  facts  in  evidence. 

I  [I]  Complaint  la  made  that  the  instruction 
It  is  objected  that  the  Instrnetlon  faUs  to  ^^g  ^ot  tell  the  Jury  that  they  might  find 
limit  plaintiff's  recovery  to  the  "necessary"  j  guj,j,  g^„,  ^^^  exceeding  $10,000  as  "they 
pecuniary  loss  and  to  the  "necessary"  in- j  mjgbt  deem  fair  and  Just,"  as  provided  for 
creased  pecuniary  burden  tor  the  support  of  ,  ^y  section  5427,  R.  S.  1909.  If  the  jury  folr 
the  minor  chUdren.  Defendant  relies  upon  !  j^^g^  Q,e  Instruction  and  awarded  plaintiff 
the  cases  of  McGowan  v.  Ore  *  Steel  Ca,  109  I  g^^  pecuniary  damages  only  as  "directly'.' 
Mo.  618,  Id  S.  W.  199,  and  Knight  v.  Lead  &  |  resulted  to  her,  and  they  took  into  consldera- 
Zinc  Co..  76  Mo.  Aw).  541  (which  is  founded  i  tj^^  q^^  ^^^J^g^  ggj.  ^^  jj,  ^^^  instruction  an4 
upon  McGowan  v.  Ore  &  Steel  Co.).  The  Mc-  j  applied  to  the  evidwice  that  common  knowt 
Gowan  Case  was  overruled  In  the  case  of  ^^g^  ^nd  experience  in  life  that  men  general- 
Browning  V.  Ry.  Co.,  124  Mo.  55,  ^  8.  W. .  jy  p^gg^  j^  ajri^jng  at  the  proper  amount, 
644 ;  Hays  v.  Hogan,  180  Mo.  App.  m.  250,  |  t^en  they  have  found  a  verdict  for  the  plaln- 
16o  S.  W.  1126.  Tbs,  instruction  confines  tbe  |  ^^  jji^t  is  fair  and  Just  within'  the  meaning 
pecuniary  damages  to  those  directly  result-  ]  ^^  ^^^  statute. 


Ing  to  idalntlff.  In  the  case  of  Powell  v.  Rd., 
250  Mo.  420,  462,  164  S.  W.  628,  638,  the  fol- 
lowing instruction  was  approved: 

"(1)  The  court  Instmcts  the  jury  that  If 
yon  find  for  plaintiff  then  you  should  assess 
her  damages,  if  any,  at  snch  sum,  if  any,  as 
jron  believe  and  find  from  the  evidence  to  be 
a  fair  and  Just  pecuniary  compensation,  only, 

for  damages,  if  any,  to  her  and  her  daughter,  i    .  . ,    ,     .,  ^  ..^  ,      ,         , 

Marjorie  PoweU,  occasioned  by  the  death  of  at^ls  instance  opened  the  superheater  valve. 
Frederick  Powell,  not  exceeding  the  sum  of  The  uncontradioted  evidence  showed  that 
$10,000."  I  Henderson  opened  the  valve  and  Duncan  had 

I  nothing  to  do  with  the  valve  except  that  be 

The  only  instruction  offered  by  defendant  |  f&lled  to  dose  tt  as  he  should  have  done.  In- 
In  the  case  at  bar  on  the  measure  of  damages  i  strurtions  Nob.  5  and  6  told  the  Jury  that, 
told  the  Jury  that  plaintiff  could  not  recover  ■  unless  plaintiff  showed  that  some  employe 
for  any  distress  of  mind  or  grief  which  she  i  whose  duty  It  was  to  look  after  the  valve 


[I]  Complaint  Is  made  of  the  refusal  by 
the  court  of  defendant's  Instructions  Nos.  2 
to  8,  inclusive,  and  instruction  No.  10-a.  In- 
struction No.  2,  In  the  last  line  thereof,  di- 
rects a  verdict  for  the  defendant,  and  was 
therefore  properly  refnsed.  Instmctiona 
Nos.  3,  4,  and  8  tell  tbe  Jury  that  plaintiff 
could  not  recover  unless  Duncan  or  some  one 


may  have  suffered  by  reason  of  the  death  of 
her  husband  or  for  any  loss  to  her  of  his  so- 
ciety.   This  Instruction  was  given. 

[7]  Complaint  is  made  of  the  use  In  the  In- 


opened  the  valve  of  boiler  No.  31,  plaintiff 
could  not  recover.  There  is  no  dispute  in 
the  evidence  as  to  whose  duty  it  was  to  <9en 
the  valve,  or  that  the  perstm  who  opened' it 


structlon  of  the  words  "and  apply  to  such  of  ,  was  acting  within  the  scope  of  his  employ- 
these  elements  as  you  find  from  the  evidence  j  ment.  However,  the  case  was  submitted  to 
to  exist,  if  any,  that  common  knowledge  and  i  the  Jury  on  the  theory  of  Duncan's  negligence 
experience  in  life  which  melx  generally  pos-  in  failing  to  see  that  It  was  not  closed  before 
sess."  It  is  insisted  that  the  Jury  must  de- 1  ordering  plaintiff's  husband  into  the  boiler; 
dde  tbe  case  according  to  the  law  and  evl-  j  therefore,  it  was  immaterial  who  opened  the 
dence,  and  not  base  Its  verdict  upon  "that  |  valve  in  the  first  place.  The  same  vice  is 
common  knowledge  and  experience  In  life  |  contained  in  defendant's  instruction  No.  7. 
which  men  generally  possess."  It  has  been  i  Instruction  No.  10-a  told  the  Jury  that  if  de- 
held  that  the  nature  of  the  loss  sued  for  In  !  ceased,  Roberts,  or  Watts,  opened  or  caused 
a  case  like  tbe  one  at  bar  is  not  susceptible  |  to  be  opened  the  super-heater  valve  In  boiler 
of  definite  proof,  and  that  it  is  unnecessary  '  No.  31,  plaintiff  cannot  recover.  This  in- 
that  any  witness  should  express  an  opinion  I  structlon  was  amended  by  striking  out  the 
of  the  amount  of  such  pecuniary  loss;  that  name  of  Watts.  It  was  Immaterial  who 
It  is  proper  "for  the  Jury  to  exercise  their  '  opened  It  unless  It  was  the  deceased.  Of 
own  Judgment  upon  the  facts  and  proof,  by  j  course,  If  deceased  opened  it,  he  was  guilty 
connecting  them  with  their  own  knowledge   of  contributory  negligence. 


and  experience  which  they  are  supposed  to 
possess  in  common  with  the  generality  of 
mankind."  Dal  ton  v.  Refining  Co.,  188  Mo. 
App.  529,  543,  174  S.  W.  468,  470.  See,  also, 
Hinton  v.  Chi.  G.  W.  R.  Co.,  206  S.  W.  396, 
398;  Splvack  r.  J.  Hahn  Bakery  Co.  (Sup.) 
214  S.  W.  166, 168.  As  it  has  been  often  held 
that  it  Is  proper  for  the  Jury  to  exercise  their 
Judgment  in  accordance  with  tbe  common 
knowledge  and  experience  in  life  which  men 
generally   possess,    and   which    the  average 


[U]  The  objection  that  the  court  erred  in 
permitting  witne.ss  Baker  to  state  that  when 
Henderson  opened  up  the  super-heater  valve 
he  said  to  witness,  "Red,  I  opened  up  the 
super-heater  valve,"  Is  not  well  taken,  for  the 
reason  that  the  objection  to  the  question  was, 
"I  object  to  that  question  as  Incompetent,  ir- 
relevant, and  Immaterial."  Under  the  circum- 
stances this  was  no  objection.  Morton  v.  S. 
W.  Telegraph  &  Telephone  Co.  (Sup.)  217  S. 
W.  831,  836;  Green  v.  Strother,  201  Mo.  App. 


Jury  is  likewise  supposed  to  possess,  we  see  '  418,  427,  428,  212  S.  W. 
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[11]  It  Is  next  Insisted  that  the  court  erred 
In  permitting  plaintiff  to  cross-examine  her 
witness  Gunderson.  The  witness  had  ap- 
parently given  a  deposition  In  which  he  said 
that  he  blew  down  boiler  No.  34.  On  the 
stand  he  said  It  was  boiler  No.  14.  In  his 
d^Msltlon  be  apparently  had  said  steam 
ooQld  get  from  boiler  No.  34  to  boiler  No.  31 ; 
on  the  stand  he  said  that  he  did  not  know  ex- 
actly how  steam  could  get  from  boiler  No.  34 
to  boiler  No.  31.  The  court  asked  the  witness 
bow  steam  could  get  from  boiler  No.  34  to 
boiler  No.  31,  and  he  said  be  had  not  traced 
the  pipe  lines  and  could  not  say.  Counsel 
for  plaintiff  then  aslied  the  witness:* 

"I  wish  yod  would  reflect  now  as  to  whether 
you  don't  have  within  your  knowledge  some 
fact  by  which  you  know  that  steam  from  boiler 
84  could  reach  boiler  81." 

This  was  objected  to  on  the  ground  that  it 
was  leading,  argumentatiye,  and  "an  attempt 
to  Impeach  his  own  witness."  The  witness 
was  then  asked : 

"Don't  you  know,  Mr.  Ounderson,  tbiit  you, 
in  blowing  down  boiler  34,  or  boilers  to  the 
west  of  81,  hare  seen  the  steam  squirt  up 
around  the  valves  of  the  boilers  to  the  east  of 
that" 

Counsel  for  defendant  renewed  his  objec- 
tion, which  was  overruled.  The  question  was 
thai  asked  by  i^aintlff's  counsel,  "Haven't 
yoa  seen  it?"  Objection  was  again  made  and 
overruled.  Witness  answered,  "Yes,  sir." 
The  witness  testified  that  he  was  still  in  de- 
fendant's employ  and  that  when  he  came  to 
the  trial  that  day  he  went  up  to  the  office  of 
defendant's  counsel.  We  fail  to  see  any  er- 
ror in  reference  to  the  matter.  There  was  no 
effort  made  to  impeach  the  witness.  There 
was  no  objection  made  that  It  was  cross- 


examination.  Under  the  dicumatanoes  tlie 
court  did  not  abuse  its  discretion  in  permit- 
ting counsel  to  ask  witness  the  leading  ques- 
tions. 

[12]  The  fiext  assignment  of  error  in  the 
Points  and  Authorities  is  as  follows: 

"The  court  erred  in  permitting  respondent's 
counsel  to  cross-examine  the  witness  Obermey- 
er  as  to  certain  alleged  statements  made  by 
him  in  what  purported  to  be  his  deposition, 
which  had  been  taken  by  respondent." 

In  that  part  of  the  brief  containini;  appel- 
lant's argument  we  find  complaint  is  made 
that  the  court  allowed  plaintiff  to  use  an  un- 
signed deposition  of  the  witness  Obermeyer 
for  the  purpose  of  Impeachment  There  is 
no  assignment  of  error  in  the  Points  and  Au- 
thorities in  reference  to  the  court  allowing 
plaintiff  to  impeach  the  witness  by  the  dep- 
osition. For  that  reason  we  cannot  under 
our  rules  consider  the  point  raised. 

[13]  It  is  insisted  that  the  court  erred  in 
permitting  the  reading  of  the  deposition  of 
plaintiff's  witness  Baker,  for  the  reason  that 
plaintiff  "had  produced  the  witness  In  court 
and  placed  him  on  tlie  stand  as  a  witness  in 
the  case."  We  fail  to  find  where  plaintiff 
placed  tlie  witness  on  the  stand.  The  deposi- 
tion showed  that  he  lived  in  the  state  of 
Kansas,  and  we  assume  that  he  was  not  in 
the  courtroom  at  the  time  or  the  court  would 
not  have  permitted  the  deposition  to  be  read. 
There  was  no  objection  to  the  deposition 
being  read  <m  the  ground  that  the  witness 
was  present  The  witness  was  afterwards 
put  on  the  stand  on  the  part  of  the  defend- 
ant There  is  nothing  In  the  record  to  in- 
dicate that  he  was  present  at  the  time  liis 
deposition  was  read. 

The  Judgment  is  affirmed. 

All  concur. 
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CLAY  et  aL  v.  ATCHISON.  T.  &  8.  F.  RY.  CO. 

(No.  207-3296.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  2,  1921.) 

1.  Death  «=39— New  Mexico  penal  statute  held 
not   repealed. 

Code  N.  M.  1015,  g  1820,  providing  that 
whenever  any  person  shall  die  from  any  injury 
occaaioned  by  the  negligence  of  any  servant 
'while  mana^g  train,  etc.,  the  employer  shall 
forfeit  and  pay  the  stun  of  $5,000,  was  not  re- 
pealed or  rendered  null  and  void  by  provisions 
contained  in  the  Constitution  of  such  state,  or 
by   subeequent  statutory  enactments. 

2.  Death  «=97— Action  held  governed  by  pen- 
alty. 

An  action  by  a  widow  for  death  of  her  has- 
band  in  a  collision  between  a  truck  and  defend- 
ant's train  in  New  Mexico,  deceased  not  being 
an  employe  of  the  railroad,  was  governed  by 
penalty  provided  by  C!ode  N.  M.  1915,  |  1820, 
and  was  not  governed  or  controlled  by  sections 
1821  and  1823. 

3.  Death  ^=935— New  Mexico  statute  not  en- 
forceable la  Texas. 

Notwithstanding  Acts  S6th  Ijeg.  (1917)  c. 
156  (Vernon's  Ann.  CSv.  St.  Supp.  1918,  art. 
7730^),  as  to  situs  of  soits  based  on  torts 
committed  in  foreign  states  and  countries,  a 
widow  cannot  sue  a  railroad  in  Texas  for  the 
death  of  her  husband  in  a  crossing  collision  in 
New  Mexico,  under  Code  N.  M.  1915,  §  1820, 
providing  that  whenever  any  person  shall  die 
from  any  injury  occasioned  by  the  negligence  of 
any  servant  while  managing  a  train  the  em- 
ployer shall  forfeit  and  pay  the  sum  of  $5,000, 
since  the  recoverable  sum  is  allowed  as  a  pen- 
alty. 

Error  to  Court  of  Civil  Ai^als  of  Eighth 
Supreme  Judicial  District 

Suit  by  Mrs.  JU  H.  CSay,  as  widow  of  Lk 
H.  Clay,  against  the  Atchison,  Topeka  &  San- 
ta F^  Railway  Company,  in  which  John  L>. 
Dyer,  as  administrator  of  the  estate  of  do- 
ceased,  '  intervened.  From  a  Judgment  of 
the  Court  of  Gvil  Appeals  (201  S.  W.  1072), 
atlirming  a  judgment  for  defendant,  plaintiff 
brings  error.    AfSrmed. 

Gfeo.  B.  Wallace  and  Jno.  IJ.  Dyer,  both  of 
El  Paso,  for  plaintiff  in  error. 

Tumey,  Culwell,  Holllday  &  Pollard,  of 
El  Paso,  and  Terry,  Covins  &  Mills,  of  Oal- 
vedt(»i,  tor  defendant  in  error. 

TAYLOB,  3.  This  suit  for  damages  for 
the  kUling  of  L.  H.  COay  In  New  Mexico  by 
one  of  the  trains  of  the  At<diison,  Texas  & 
Santa  V6  Bailway  (Company  was  instituted 
against  the  railway  company  in  a  Texas 
court  at  El  Paso  by  Mrs.  Clay,  widow  erf  the 
deceased,  alleging  negligence  on  the  pert  of 
the  company.  Its  agents  and  employes^  and 
seeking  recovery  of  |5,0(X).  The  death  of 
Clay  resulted  from  a  collision  at  a  railroad 


crossing  of  an  automobile  trade,  operated  by 
him,  with  oae  of  the  railway  company's  loco- 
motives. Deceased  was  not  an  employ^  of 
the  railway  company.  A  few  months  after 
the  filing  of  the  suit  by  Mrs.  Clay,  John  Ih 
Dyer,  as  administrator  of  the  estate  of  the 
deceased.  Intervened,  suing  to  recover  from 
the  railway  company  damages  in  the  sum  of 
$30,000  for  the  death  of  CHay.  The  hiterveo- 
er  alleged  negligence  of  the  same  character 
as  that  alleged  by  Mrs.  Clay.  Demurrers 
were  sustained  toboth  petitions,  and  the  case 
was  dismissed  without  prejudice  to  the  right 
of  Mrs.  Clay  to  sue  In  the  state  of  New  Mex- 
ico. The  Court  of  Civil  Appeals  aflirmed  the 
Judgment  of  the  trial  court  201  S.  W.  1072. 
Mrs.  Clay  filed  her  action  under  aectim) 
1820  of  the  1915  compilation  of  the  laws  of 
New  Mexico.  The  section,  omitting  Im- 
material provisions.  Is  as  follows : 

"Section  1.  Whenever  any  person  shall  die 
from  any  injury  resulting  from  •  *  •  neg- 
ligence, nnskillfulness  or  criminal  intent  of  any 
officer,  agent,  servant  or  employ^,  whilst  run- 
ning, conducting  or  managing  any  locomotive, 
car,  or  train  of  cars  •  •  •  anj  vrben  any 
passenger  shall  die  from  any  injur?  resulting 
from  •  •  •  any  defect  or  insufficiency  in 
any  raihroad,  •  •  •  the  corporation,  indi- 
vidnal,  or  individuals,  in  whose  onploy  any  such 
officer,  agent,  servant,  employ^,  or  engineer 
*  *  *  shall  be  at  the  time  such  injury  was 
committed  •  •  *  shall  forfeit  and  pay  for 
every  person  or  passenger  so  dying,  the  sum 
of  five  thousand  dollars,  which  may  be  sued 
and  recovered;  first,  by  the  husband  or  wife  of 
the  deceased;  or  second,  if  there  be  no  husband 
or  wife,  or  if  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor 
child  or  children  of  the  deceased;  or  third,  if 
sudi  deceased  be  a  minor  and  unmarried,  then 
by  the  father  and  mother,  who  may  join  in  the 
suit,  and  each  shall  have  an  equal  interest  in  the 
judgment;  or  if  either  of  them  be  dead,  then 
by  the  survivor.    •     •    • " 

The  foregoing  section  was  originally  sec- 
tion 1  of  the  territorial  law  of  New  Mexico 
enacted  in  1882.  Sections  2  and  3  of  the  law 
were  as  follows: 

Section  2.  "Whenever  the  death  of  tie  person 
shall  be  cansed  by  a  wrongful  act,  neglect  or  de- 
fault of  another, -and  the  act  or  neglect  or  de- 
fault is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  main- 
tain an  aetion  and  recover  damages  in  respect 
thereof,  then,  and  in  every  snch  case,  the  per- 
son who,  or  the  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured." 

Section  3.  "All  damages  accruing  under  the 
last  preceding  section  shall  be  sued  for  and  re- 
covered by  the  same  parties  and  in  the  same 
manner  as  provided  in  sec.  1  of  this  act,  and  in 
every  such  action  the  jury  may  give  such  dam- 
ages, not  exceeding  five  thousand  dollars,  as 
they  may  deem  fair  and  just,  with  reference 
to  the  necessary  injury  resulting  from  snch 
death,  to  the  surviving  parties,  who  may  be 


^9For  other  cases  see  same  topic  and  KB7-NUMBBR  in  all  Ker-Numbered  Ols^sU  MUl4ad«zm 
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entitled  to  sne,  and  alao  havin?. regard  to  the 
mitigating  or  aggravating  cireiimatances  attood- 
ing  such  -wrongful  act,  neglect  or  default." 

The  three  sections  of  the  law  set  out  above 
became  sections  2S08,  2309,  and  2310,  respec- 
tively, of  the  Compiled  Laws  of  1884  of  the 
territory  of  New  Mexico. 

In  1891,  sectioDS  2309  and  2310  were  so 
amended  by  the  territorial  legislature  as  to 
read  as  follows,  wnlttiiig  immaterial  provl- 
slons: 

"Sec.  2309.  Whenever  the  death  of  a  person 
shall  be  caused  by  the  wrongful  act,  neglect  or 
default  of  another,  although  sudi  death  shall 
have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felonj,  and  the  act  or  neg- 
lect or  default  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  per- 
son who  or  the  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured. 
•  "Sec.  2310.  Every  such  action  as  mentioned 
in  the  next  preceding  section  shall  be  brought 
by  and  in  the  name  or  names  of  the  personal 
representative  or  representatives  of  such  de- 
ceased person,  and  the  jury  in  every  such  ac- 
tion may  give  such  damages,  compensatory  and 
ezem{riary,  as  they  shall  deem  fair  and  just, 
taking  into  consideration  the  pecuniary  injury 
or  injuries  resulting  from  such  death  to .  the 
surviving  party  or  parties  entitled  to  the  judg- 
ment, or  any  interest  therein,  recovered  in  such 
action,  And  also  having  regard  to  the  mitigating 
or  aggravating  circumstances  attending  such 
wrongful  act,  neglect  or  default"  Laws  1891, 
c.  49. 

The  concluding  sectioo  of  the  amendment 
expressly  repealed  all  acts  and  parts  of  acts 
In  conflict  therewith. 

In  the  codification  of  the  laws  of  the  terri- 
tory in  1897,  section  1  of  the  act  of  1882  and 
tbe  two  sections  amended  aa  set  oat  above 
became  sectloDs  3213,  3214,  and  3215,  req;)ec- 
tively.  In  the  1916  compilation  of  tbe  laws 
of  the  state  of  New  Mexico  tbe  three  sectlaas 
became  sections  1820,  1821,  and  1823,  respec- 
tivdy. 

The  intervmer  alleged  that  the  cause  of 
action  set  up  by  him  arose  under  sectlMis 
1821  and  1823;  that  section  1820  Is  not  ap- 
plicable; that  It  is  penal  in  Its  nature,  and 
cannot  be  enforced  by  the  courts  of  Texas; 
that  it  is  in  effect  repealed  by  subsequent 
enactments  of  the  Legislatures  of  tbe  terri- 
tory and  state  of  New  Mexico;  that,  section 
1820  having  l>een  repealed,  sections  1821  and 
1828  apply  to  and  goveara  this  action,  and  can 
be  enforced  by  the  Texna  courts. 

Intervener  alleged  also  that  certain  laws 
were  passed  by  the  toritorlal  Legislature 
.  subsequent  to  tbe  enactment  of  tbe  law  of 
.1882,  and  that  certain  constitutional  provi- 
.  slons  were  adopted  by  the  state  of  New  Mex- 
ico, the  effect  of  whidi  was  to  repeal  and  ab- 
rogate and  reader  void  and  of  no  effect  sec- 


tion 1  of  the  Laws  of  1882.    A  r^smnft  of  tbe 
legislation  referred  to  Is  given  below. 

In  1893  the  Legislature  of  tbe  territory  en- 
acted a  law,  section  5  of  which  became  sec- 
tion 1824  of  tbe  1916  compilation,  and  is  in 
part  as  follows: 

"Sec.  1824.  It  shall  be  unlawful  for  any  rail- 
road corporation  knowingly  and  willfully  to  use 
or  operate  any  car  or  locomotive  that  is  de- 
fective, or  any  car  or  locomotive  upon  whidi 
the  madiinery  or  attachments  thereto  bdong- 
ing  are  in  any  manner  defective,  or  shops  or 
machinery  and  attachments  thereof  which  are 
in-  any  manner  defective.    •    *    • 

"If  the  employ^  of  any  such  corporation  shall 
receive  any  injury  by  reason  of  such  defect  in 
any  car  or  locomotive  or  machinery  or  attach- 
ments thereto  belonging,  or  shops  or  machinery 
and  attachments  thereof,  owned  and  operated 
•  •  •  by  such  corporation,  through  no 
fault  of  his  own,  such  corporation  shall  be  lia- 
ble for  such  injury,  and  upon  proof  of  the  same 
in  an  action  brought  by  such  employ^  or  his 
legal  representatives,  •  •  •  shall  be  en- 
titled to  recover  against  sndi  corporation  any 
sum  commensurate  with  the  injuries  sustained." 

In  1893  the  Legislature  also  enacted  a  law 
entitled  "An  act  for  the  protection  and  relief 
of  railroad  employes,  and  for  other  purpos- 
es." Iaws  1893,  c.  28.  It  Is  not  necessary 
to  Incorporate  it  in  full  in  this  statement 
Section  1  thereof  sets  out  the  contingencieB 
under  whldi  railroads  may  become  liable  to 
employes.  Section  2  makes  it  unlawful  for 
the  raUroad  company  to  use  defective  loco- 
motives, cars,  and  machinery,  and  provides 
for  liability  on  the  part  of  the  railway  c«n- 
pany  to  employes  for  injury  occasioned  by 
tbe  use  of  such  equipment  Section  3  of  the 
law  is  as  follows : 

"Sec.  3.  Whenever  the  death  of  an  employi 
shall  be  caused  under  circumstances  from  which 
a  cause  of  action  would  have  aoemed  under  the 
provisions  of  the  two  preceding  sections,  if 
death  had  not  ensned,  an  action  therefor  shall 
be  brought  in  the  manner  provided  by  section 
2310  of  the  compiled  laws  of  New  Mexico,  aa 
amended  by  chapter  XLIX  of  the  section  laws 
of  1881  of  New  Mexico,  and  any  sum  recovered 
therein  shall  be  subject  to  oil  of  the  provisions 
of  said  section  2310  as  so  amended." 

Section  16,  art  20,  and  section  2,  art  22, 
of  title  Constitution  of  New  Mexico  are  as 
follows: 

Sec.  16,  art  20.  "Every  person,  receiver  or 
corporation  owning  or  operating  a  railroad  with- 
in this  state  shall  be  liable  in  damages  for  in- 
jury to,  or  the  death  of,  any  person  in  ita  em- 
ploy, resulting  from  the  negligence,  in  whole  or 
in  part,  of  said  owner  or  operator  or  of  any  of 
the  officers,  agents  or  employes  thereof,  or  by 
reason  of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  whole  or  in  part,  in  its  cars,  en- 
gines, appliances,  machinery,  trac^,  roadbed, 
works  or  other  equipment. 

•'An  action  for  negligently  causing  the  deatii 
of  an  employ^  as  above  provided  shall  be  main- 
tained by  the  executor  or  administrator  for  tl>e 
benefit  of  the   employe's  surviving  widow  or 
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hnsband  and  chndren;  or  If  noae,  then  his  par- ,  (section  1820  ot  the   191B   oomiMlatloa)  wat 
ente;  or  if  none,  then  the  next  of  kin  depend-  I  not  repealed  or  rendered  null  and  void  by 
ent  upon  said  deceased.     The  amount  recov-  j  provisions  contained  in  the  Constitution  o« 
ered  may  be  distributed  as  provided  by  law.  i  jj^^  Mexico,  or  by  subsequent  statutory  en- 


Any  contract  or  agreement  made  in  advance 
of  such  injury  with  any  employ^  waiving  or 
limiting  any  right  to  recover  such  damages 
shall    be   void." 

Sec.  2,  art  22.  "Until  otherwise  provided  by 
law,  the  act  of  Congress  of  the  United  States, 
entitled  'An  act  relating  to  liability  of  com- 
mon carriers,  by  railroads  to  their  employte  in 
certain  cases,'  approved  April  twea^-second 
nineteen  hundred  and  eight,  and  all  acts 
amendatory  thereof,  shall  be  and  remain  in 
force  in  this  state  to  the  same  extent  that 
they  have  been  in  force  in  the  territory  of 
New  Mexico." 

The  repealing  and  saving  clauses  of  the 
compilatloii  of  1915  lire  In  part  as  follows: 

"The  provisions  of  the  foregoing  sections  tak- 
en or  adopted  from  existing  statutes,  shall  b« 
constrned  as  continuations  thereof,  and  not  as 
new  enactments.    •    •    • 

"All  acts  and  parts  of  acts  of  a  general  and 
permanent  nature,  not  contained  in  this  codi- 
fication, are  hereby  repealed,  but  this  act  shall 
not  revive  any  act  or  portion  of  an  act  re- 
pealed by  them." 

The  foregoing  were  pleaded  by  Intervener 
fls  all  of  the  constitnttooal  provisions  and 
laws  of  the  territory  of  New  Mexico,  and 
subsequently  of  the  state,  relating  to  Inlnrles 
resulting  In  death. 

Plaintiffs  In  error  relied  upon  the  follow- 
ing section  of  chapter  150  of  the  Thirty- 
Fifth  I-eglslatnre  of  Texas  (Gen.  Laws  36th 
Leg.,  p.  365  [Vemwi's  Ann.  Civ.  St.  Supp. 
1918,  nrt.  7730%!),  as  authorizing  a  recovery 
by  them  in  this  state : 

"That  whenever  the  death  or  personal  injury 
of  a  citizen  of  this  state     •     •     •    has  been 

•  •  •  caused  by  the  wrongful  art,  neglect  or 
default  of  another  in  any  such  foreign  state 

*  *  *  for  which  a  right  to  maintain  an  ac- 
tion and  recover  damages  thereof  is  given  by 
the  statute  or  law  of  sudi  foreign  state  •  *  • 
such  right  of  action  may  be  enforced  in  the 
courts  of  this  state  •  *  •  and  the  law  of 
the  forum  shall  control  in  the  prosecution  and 
maintenance  of  such  action  in  the  courts  of  this 
state  in  all  matters  pertaining  to  the  proce- 
dure." 

The  Court  of  CivU  Appeals  in  a£Srniing  the 
action  of  the  trial  court  In  sustaining  demur- 
rers to  the  petitions  of  both  Mrs.  Qay  and 
the  intervener,  held : 

First  That  section  1820  of  the  1915  com- 
pilation of  thei  laws  of  New  Mexico,  relied 
upon  by  Mrs.  Clay,  is  penal  In  its  nature,  and 
cannot  therefore  be  given  extraterritorial  ef- 
fect and  be  ^forced  in  this  state. 

Second.  That  chapter  150,  Acts  35th  Leg., 
authorizing  the  maintenance  of  a  suit  tn  this 
state  upon  a  cause  of  actlcm  arising  In  an- 
other states  relates  only  to  damages  compen- 
a^torj  in  their  nature. 

raiird.    TbBt  section  1  of  the  act  oif  1882 


actments  of  the  Legislature  either  of  the  ter- 
ritory or  state;  that  a  recovery  could  not  be 
had  by  the  intervene  for  the  killing  of  Clay, 
because  said  sectioa  1  governed  and  control- 
led the  cause  of  action  for  1^  death  end  Is 
not  unconstitutional. 

It  is  apparent  from  the  notation  made  In 
granting  the  application  for  the  writ  of  error 
that  the  court  was  only  doubtful  of  the  cor- 
rectness of  the  Judgments  of  the  trial  court 
and  Court  of  CHvll  Appeals,  and  preferred—- 
probably  in  view  of  the  novel  qnestloos  pre- 
sented— to  hear  the  case. 

Complaint  is  made  in  the  application  for 
the  writ  by  Mrs.  Clay  and  the  Intervener, 
under  several  assignments,  of  the  holdings 
stated.  The  questions  to  be  determined  mey 
be  reduced  to  two : 

First.  Under  what  statatory  enactment 
did  a  cause  of  action  for  the  death  of  Olay 
arise? 

Second.  Is  the  canae  of  acti(»  enforceable 
In  this  state? 

Viewing  sectiMis  1820,  1821,  and  1823  of 
the  1916  compilation  of  New  Mexico  laws  as 
valid  statutes  of  that  state,  there  is  no  diffi- 
culty in  determining  which  section  has  ap- 
plication to  the  facts  pleaded  by  plaintiffs  in 
error. 

The  Supreme  Court  of  the  territory  of 
New  Mexico,  in  the  case  of  Romero  v.  Rail- 
way Ca,  11  N.  M.  679,  72  Pac.  37,  pointed  out 
the  distinction  in  the  cause  of  action  created 
by  section  1  of  the  law  of  1882  (section  1820), 
and  that  created  by  sections  2  and  8  of  the 
act  as  amended  by  the  law  of  1891  (sections 
1821  and  1823). 

In  that  case  the  deceased  tor  whose  death 
damages  was  sought  was  run  over  and  killed 
by  one  of  the  railway  company's  cars.  He 
was  not  an  employ^  of  the  railway  company. 
Suit  was  filed  by  the  administrator  of  the 
estate  of  the  deceased.   The  court  say: 

"It  will  be  obslerved  that  section  1  of  the 
Laws  of  1882  is  distinctiy  limited  to  deaths 
caused  by  the  wrongful  act  of  common  carriers, 
and  their  agents,  servants,  and  employes,  while 
engaged  in  running  and  handling  locomotives, 
trains,  stage  coadies,  or  other  public  convey- 
ances, whereas  sections  2  and  8  of  the  same 
act  are  general  in  terms,  and  evidently  in- 
tended to  refer  to  deaths  cansed  by  the  wrong- 
ful act  of  persons  and  corporations  other  than 
common  carriers,  as  embraced  in  section  1. 
As  a  further  evidence  of  this  distinction,  it  is 
provided  that,  in  case  of  death  by  wrongful  act 
of  the  common  carrier,  the  party  liable  'shall 
forfeit  and  pay  to  the  person  or  passenger  so 
dying,  five-  thousand  dollars';  but,  under  see- 
ti6n8  2  and  8  of  the  original  act,  any  sum  not 
exceeding  |6,000  was  recoverable.  Under  the 
first  section  the  amount  of  the  recovery  was 
arbitrarily  fixed  by  statute,  but  under  the  oth- 
er sections  the  dunagcs  were  to  b«  fixed'  by  a 
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jury,  which  wa«  authorized  to  take  into  consid- 
eration the  'mitisating  and  aggmvating  eircnm- 
atances.' " 

It  is  urged,  however,  that  the  effect  of  the 
amendment  of  1891,  the  act  of  1893,  and  the 
adoption  of  the  eectlcxis  of  the  Ccmstitution 
of  New  Mexico,  all  set  out  above,  was  to  re- 
peal section  1. 

The 'court  in  the  Bomero  Case  say  further: 

"In  1891   the  Legislature  amended   sections 

2309  and  2310  of  the  Compiled  Laws  of  1884, 
these  sections  being  sections  2  and  3  of  the 
Laws  of  1882.  By.  the  amendment,  the  clause 
of  section  3  of  the  original  act,  that  suits  for 
datfaages  should  be  brought  by  the  persons  au- 
thorized by  section  1,  was  stricken  oat,  and 
suits  for  damages  under  sections  2309  and  2310 
were  authorized  to  be  brought  in  the  name  of 
the  representatives  of  the  deceased.     Section 

2310  was  further  amended  by  striking  out  the 
limitation  of  damages  to  $,5,000  in  actions  aris- 
ing under  the  'next  preceding  section.'  The 
next  preceding  section  would  be  2809,  but  the 
amendment  did  not  change  or  even  refer  to  sec- 
tion 2308,  which  is  the  first'section  of  the  act 
of  1882.  There  is  but  one  interpretation  to  be 
placed  upon  this  action  of  the  legislature  hav- 
ing this  subject  before  it  for  the  second  Ume, 
and  that  is  that  the  distinction  drawn  by  the 
act  of  1882  as  to  the  liability  of  common  car- 
riers and  others  causing  death  by  wrongful 
act  should  be  adhered  to;  and  to  that  end  the 
section  of  the  act  of  1882,  providing,  as  to 
common  carriers,  the  limitations  of  the  first 
section  of  the  original  act  as  to  the  amount  of 
damages  recoverable,  and  that  none  other  than 
those  persons  named  by  that  section  could  bring 
suit,  was  left  as  originally  drawn.  In  the  com- 
pilation of  1807,  section  1  of  the  act  of  1882 
became  section  3213,  and  the  second  and  third 
sections  as  amended  l>ecame  sections  3214  ana 
8215;  cmd  those  were  in  force  at  the. time  of 
the  death  of  Leyba,  and  are  Btill  the  law  of 
this  territory." 

The  Court  of  Civil  Appeals  in  the  case  of 
El  Paso  &  Southwestern  Co.  v.  La  Londe,  173 
S.  W.  890,  held  that  section  1  of  the  law  of 
1882  was  not  repealed  by  the  act  of  1891, 
citing  the  Romero  Case,  but  hold,  further, 
that  It  was  repealed  by  the  adoption  of  ar- 
ticle 20  of  the  Constitution. 

The  section  of  the  Constitution  referred  to 
creates  a  cause  of  action  against  "every  per- 
son, receiver  or  corporation  owning  or  operat- 
iug  a  railroad"  within  the  state  for  negligent- 
ly causing  the  death  of  an  employ^  of  the 
railroad.  The  constitutional  provision  being 
applicable  in  case  of  the.  death  of  employes 
only,  would  not,  of  course,  have  the  effect  of 
repealing  a  statute  creating  a  cause  of  action 
for  the  death  of  any  person.  The  honorable 
Court  of  Civil  Appeals  doubtless  noted  the  re- 
pugnancy between  the  statute  and  the  consti- 
tutional provision,  in  so  far  as  tb^  latter  re- 
lates to  employes,  and  had  in  mind,  In  speaii- 
Ing  of  a  repeal,  only  such  repugnancy, 

[1]  Disregarding  all  that  is  said  In  Uie 
Komero  Case,  supra,  and  applying  the  recog- 
nized rules  of  statutory  construction  bo  fre- 


quently dted  In  this  state  in  determining 
whether  one  statute  repeals  another  by  Imi^i- 
catlon,  the  conclusion  la  Inevitable  that  sec- 
tion 1  was  not  so  repealed.  C<de  v.  State  ex 
rel.  Cobolhil,  106  Tex.  472,  170  8.  W.  1036; 
St  Louis,  B.  &  M.  By.  Co.  et  al.  r.  Marcoflsh, 
221  S.  W.  682. 

The  Supreme  Court  refused  the  application 
for  the  writ  in  the 'La  Londe  Case.  Its  action 
was  predicated  no  doubt,  not  upon  the  con- 
clusion that  section  1  of  the  Laws  of  1882  bad 
been  repealed,  or  rmdered  Inoperative  by  said 
section  16  of  the  Constitution,  but;  npMi  a 
recognition  of  the  f^ct  that  the  cause  of  ac- 
tion for  the  death  of  the  employfi  sued  upon 
arose  under  the  constitutional  provision  as 
alleged,  and  that  the  action  was  enforceable 
in  this  state;  the  policy  of  the  law  creating 
it  not  l>eing  In  contravehtion  of  the  poller  of 
the  law  of  this  state.  It  was  not  necessary 
for  the  Supreme  Court  in  denying  the  appli- 
cation for  the  writ  to  determine  whether  sec- 
tion 1820  had  been  repealed.  Associate  Jus- 
tice Hawkins  in  a  written  opinion,  concurring 
in  the  denial  of  the  writ  In  the  La  Londe 
Case,  108  Tex.  67,  184  S.  W.  «8,  made  a 
statement  of  his  view  of  the  case.  The  state- 
ment does  not  Indicate  that  that  question 
was  considered  by  the  court  There  Is  no 
\«arrant,  we  thinli:,  for  holding  that  section 

1820  of  the  191S  oompUation  has  been  re- 
pealed. 

Plaintiffs  In  error  devote  several  pages  of 
their  application  for  the  writ  to  the  task  of 
demonstrating  that  section  1820,  even  if  not 
repealed,  is  unconstitutional,  and  that  the  ef- 
fect of  viewing  it  as  operative  is  tantamount 
to  holding  sections  1821  and  1823  unconsti- 
tutional ;  that  the  three  sections  cannot  stand 
together,  because  of  resulting  discriminations. 

The  codlflers  and  compilers  of  the  laws  of 
New  Mexico  have  consistently  brought  for- 
ward section  1  of  the  act  of  1882  into  all  of 
the  compilations  of  the  law  of  the  territory, 
and,  subsequent  to  the  statdiood,  into  the 
1915  compilation  of  the  laws  of  the  state.  It 
has  not  been  stricken  down  by  any  court  of 
New  Mexico.  On  the  other  hand,  it  was  rec^ 
ognized  as  valid  and  operative  In,  the  Romero 
Case,  supra,  subsequent  to  the 'enactment  of 
sections  1821  and  1823.  No  law  of  the  tari- 
tory  or  state  of  New  Mexico  has  expressly 
repealed  it  The  1915  Civil  Code  of  the  state 
brings  It  forward  as  section  1820  of  its  stat- 
utes. In  view  of  those  circumstances,  it 
would  be  a  questionable  comity  to  hold  It  un- 
constitutional. Recognizing  the  duty  as  wdl 
as  courtesy  of  comity,  we  are  of  oirfnlon  it 
should  not  be  so  held  in  this  case. 

[2]  me  cause  of  acti<m  sued  on  la  r^lerable 
to  section  1820  of  the  1916  compilation,  and 
is   not   governed   or  controlled    by    sections 

1821  and  1823. 

[3]  The  Court  of  Civil  Appeals  dte  Dale 
V.  A.,  T.  ft  8.  P.  By.  Co.,  57  Kan.  601,  47  Pac. 
521,  and  Adams  v.  BaUway  Co.,  07  Yt  76, 
80  Atl.  687,  48  Am.  St  Befi.  800,  In  sappart 
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of  lt8  holding  tbat  section  1820  cannot  be 
glTOi  extraterritorial  effect  and  ^forced  In 
this  state.  We  think  the  hcdding  la  correct. 
Railway  Co.  y.  £a  Lmde  (concurring  opin- 
ion) 108  Tbz.  er,  184  S.  W.  S02. 

The  recovery  provided  by  section  1820  is 
Inflexible,  and  Is  aimed  at  the  culpability  of 
the  employes  of  the  railway  company,  rather 
than  based  upon  the  extent  of  injury,  thus 
partaking  more  of  the  nature  of  the  penalty 
provided  than  of  a  right  created.  There  is 
no  law  in  this  state  based  upon  a  similar 
policy. 

7%e  statute  oonstmed  by  the  Supreme 
Conrt  of  Kansas  in  the  Dale  Case,  supra,  as 
being  penal  in  its  nature,  Is  the  statute  of 
1882,  section  1  of  which  has  become  section 
1820  of  the  New  Mexico  laws.  It  may  be 
added  also  that  this  stable  was  borrowed 
ftom  the  laws  of  Missouri  The  section  here 
under  cmudderation  was  held  by  the  St 
IxiDls  Conrt  of  Civil  Appeals,  in  Casey  v. 
St  IxHils  Transit  Co.,  116  Mo.  App.  236,  &i 
S.  W.  419,  to  be  penal.  This  section,  as  haa 
already  been  noted,  was  brought  forward  in- 
to the  1916  c(»npl]ation  of  the  state  laws  sub- 
sequent to  the  holdings  referred  to  viewing  It 
as  penaL  The  b<^dlng  of  the  Court  of  Civil 
Appeals  npon  this  question  is  in  our  opinion 
correct 

The  artlde  quoted  from  chapter  156  of  the 
Acts  o;  the  Thirty-Fifth  Legislature  does  not 
apidy  to  causes  oi|  action  arising  In  other 
states  under  statutes  peual  In  tbelr  nature. 
The  action  authorized  by  the  act  is  for. dam- 
ages, rather  than  for  the  recovery  of  a  penal- 
ty. The  cause  of  action  sued  on  by  Mrs.  Clay 
is  not  enforceable  In  this  state. 

We  concur  in  the  holdings  of  the  Court  of 
Civil  Ai^ieals,  and  recommend  that  its  judg- 
ment, and  tbat  of  the  trial  court,  be  afflmed. 

PHILLIPS,  a  J.  The  judgment  rec(xn- 
mended  in  the  report  of  the  Commission  of 
Apiieals  is  adopted,  and  wUl  be  eatered  as  the 
Judgment  of  the  Supreme  Court 


WEST  LUMBER  CO.  v.  R.  C.  CUMMINGS 
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(Commission  of  Appeals  of  Texas,  Section  A. 
Bfarch  16,  1921.) 

I.  Sales  «=>4I8(4)— Bayer's  damages  for  sell- 
er's failure  to  deliver  Is  dlffersnos  between 
contraot  price  and  mariiet  value  If  any. 
Oenerally,    bviyer's    damages,    on    seller's 
failure  to  deliver,  is  the  difference  between  the 
contract  price   and   the   market  value,  but  if 
buyer  cannot  obtain  the  article  in  the  market 
or  at  all,  each  measure  of  damages  is  not  ap- 
plicable, and  resort  must  be  bad  to  other  ele- 
ments of  value. 


2.  L«gs  antf.  L.egglag  «=>3(I5)— Buyer's  loss 
of  profits  held  reooverabia  on  seller's  failure 
to  deliver  timber. 

Where  seller  of  timber  knew  at  the  time 
that  the  contract  was  entered  into  that  buyer 
intended  to  manufacture  such  timber  into  lum- 
ber, and  that  other  timber  was  not  available 
therefor,  the  buyer,  on  seller's  failare  to  de- 
llyer  and  on  inability  to  get  other  timber,  could 
recover  the  loss  of  profits  tiiat  it  would  have 
made  if  the  lumt>er  bad  been  manufactured, 
even  though  the  seller  did  not  know  until  after 
contract  had  been  entered  into  tbat  the  buyer 
would  likely  suffer  damages  in  loss  of  profits; 
such  damages  being  general  and  not  special 
damages,  and  being  within  contemplation  of 
the  parties. 

3.  Sales  «=»4I8(8)— Seller  nust  have  had  no- 
tice of  likelihood  of  special  damages  being 
suffered  to  be  liable  therefor. 

Buyer  to  recover  special  damages  on  sell- 
er's breach  of  contract  mnst  have  had  notice 
at  the  time  of  making  the  contract  tiiat  such 
special  damages  would  likely  be  suffered. 

Error  to  Court  of  Civil  Aplteala  of  First 
Supr«ne  Judicial  Dtotrict 

Suit  by  R.  O.  Cummings  Export  Company 
against  the  West  Lumber  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Court 
of  CivU  Appeals  (196  S.  W.  646),  and  defend- 
ant brings  error.  Judgment  of  district  court 
and  Conrt  of  Civil  Appeals  affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton (C.  L.  Carter  and  W.  A.  Parish,  both  of 
Houston,  of  counsel),  for  plaintiff  in  error. 

Rutcheson  ft  Hutcheson,  of  Houston,'  for 
defoidant  in  error. 

SPENCER,  J. '  Defendant  In  error,  R.  C. 
Cummings  Export  Comimny,  a  corporation. 
Instituted  suit  and  recovered  judgment 
against  plaintiff  in  error.  West  Lumber  Com- 
pany, a  corporation,  for  the  alleged  breach 
of  a  contract  by  plaintiff  in  error  to  deliver 
certain  tlml>er  to  be  covered  from  the  lands 
descril>ed  in  the  petition. 

The  export  company  alleged  that  the  tim- 
bet  purchased  was  for  use  in  its  mills  at 
WallisviUe,  Tex.,  whldi  is  located  on  the 
Trinity  rivet,  and  that,  as  was  known  to  the 
lumber  company  at  the  time  the  contract  was 
entered  into,  it  had  to  depend  entirely  upon 
timber  adjacent  to  the  river  to  supply  the 
mlU;  there  being  no  other  mode  of  transport- 
ing timber  thereto. 

The  ^<Hrt  company  alleged  that  it  was 
Its  purpose  to  manufacture  the  timber  con- 
tracted for,  and  that  the  lumber  company 
had  knowledge  of  the  intended  use ;  that  aft- 
er breach  of  the  contract  by  the  lumber  com- 
pany It  undertook  to  secure,  but  could  not, 
other  available  timber  upon  the  market 
which  it  could  manufacture  at  a  profit 

The  case  was  submitted  to  a  jury  upon 
special  issues,  and  the  jury  found,  among 
other  things:  (1)  l^iat  the  lumber  company 
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had  knowledge  at  the  time  tbe  cootnict  was 
entered  Into  of  the  Intention  of  the  export 
company  to  manufacture  the  timber  at  Its 
mill ;  (2)  that  there  was  no  available  timber 
upon  the  market  which  the  lumber  company 
could  have  secured  and  manufactured  at  a 
profit;  and  (3)  that  if  the  export  company 
could  have  secured  the  amount  of  timber 
contracted  for  it  would  have  made  a  profit 
of  $4,636.99  by  manufacturing  it.  Judgment 
was  rendered  upon  the  verdict  returned. 
Upon  appeal,  the  Court  of  Civil  Appeals  af- 
firmed the  judgment.    196  S.  W.  646. 

[1]  The  controlling  question  for  our  deter- 
mination is:  Is  the  damage  suffered  by  the 
export  company  by  reason  of  the  breach  of 
the  contract  by  the  lumber  company,  to  be 
measured,  under  the  circumstances,  by  the 
profit  it  would  have  made  by  manufacturing 
the  timber  had  it  been  delivered?  The  gen- 
eral rule  as  to  the  measure  of  damages  In 
case  of  the  refusal  of  the  vendor  to  complete 
the  contract  of  sale,  is  thus  stated  by  Suther- 
land on  Damages  (5th  Ed.)  par.  62: 

"If  it  is  a  contract  of  sale  and  the  vendor 
refused  to  complete  it,  one  rule  is  to  ascertain 
that  compensation  by  the  difference  between 
the  contract  price  and  the  market  value,  be- 
cause if  the  article  which  is  the  subject  of  the 
contract  can  be  obtained  in  market  at  o  mar- 
ket price  the  vendee  is  thereby  enabled  to 
snpply  himself  without  loss  unless  the  price 
has  increased.  That  rule  goes  no  further,  but 
the  principle  does. 

"Where  the  vendee  cannot  obtain  the  article 
in  the  market,  nor  at  all  if  the  vendor  refuses 
to  perform  his  contract,  that  rule  is  not  ap- 
plicable, and  then  resort  mast  be  bad  to  oth- 
er elements  of  valae,  and  recourse  is  had  to 
the  principle  to  determine  the  measure  of  re- 
dress; even  a  contract  of  resale  made  by  the 
vendee  and  of  which  the  vendor  had  no  notice 
may  be  considered." 

[2]  Inasmuch  as  the  jury  found  that  there 
was  no  available  timber  which  defendant  In 
error  In  the  exercise  of  reasonable  diligence 
could  have  secured  for  the  purpose  of  manu- 
facture renders  the  general  rule  inapplicable 
and  necessitates  a  resort  to  other  elements 
of  damages,  the  export  company  is  not  to  be 
deprived  of  any  damages  sufTered  because 
there  was  no  available  timber  of  the  class 
contracted  and  which  It  could  have  manu- 
factured at  a  profit.  The  lumber  company 
having  knowledge  at  the  time  of  making  the 
contract  that  the  export  company  was  engag- 
ed in  manufacturing  lumber  and  that  it  in- 
tended to  use  the  timber  purchased  for  that 
purpose,  the  damages  suffered  by  the  export 
company  in  the  loss  of  profits  must  be  held 


to  have  been  within  oontemplatloii  of  the 
parties.  This  view  1b  suitported  by  the  text 
and  numerous  decisions,  some  of  whldi  we 
cite.  Calvit  t.  McE^doo,  13  Tex.  324; 
Loescher  v.  Detoterberg,  26  111.  App.  620; 
Crystal  Ice  Go.  ▼.  Hcdllday,  106  Miss.  714,  64 
South.  666;  Gas  Light  Co.  v.  Baltimore  Tar 
&  Mfg.  Co.,  66  Md.  73,  3  Atl.  108. 

The  lumber  company  strenuously  contmds 
that  the  damages  upon  which  the  judgment 
is  founded  are  in  the  nature  of  special 
damages,  and  that  as  the  jury  found  that  the 
lumber  company  did  not  have  knowledge  un- 
til February  19, 1914,  subsequent  to  the  mak- 
ing of  the  contract  of  such  fact  as  would  put 
it  on  notice  that  the  export  company  would 
likely  suffer  damage  by  reason  of  not  having 
the  timber  for  manufacturing,  it  is  not  enti- 
tled to  recover  th^f  oss  of  profits. 

[S]  The  fallacy  of  the  oontentlon,  it  seems 
to  us,  lies  In  classifying  the  award  as  sppeial 
damages.  The  rule  Is  recognized  that  in  or- 
der for  the  voidee  to  recover  special  dam- 
ages, the  vendor  must  have  notice  at  the  tfane- 
of  making  the  contract  that  such  special  dam- 
ages will  likely  be  suffered — but  the  damages 
here  do  not  fall  within  that  dass.  As  the 
timber  could  not  be  obtained  In  the  market, 
and  therefore  the  damage  could  not  be  flxeA 
by  reference  to  the  market,  recourse  is  had 
to  the  principle  heretofore  discussed  to  deter- 
mine the  measure  of  redress. 

The  finding  of  the  jury  that  the  lumber 
comi)any  did  not  have  notice  until  February, 
1914,'  of  such  facts  as  would  put  it  on  notice 
that  the  export  company  would  likely  suffer 
damages  because  of  not  having  the  timber  to 
manufacture  does  not  militate  against  the 
application  of  the  measure  of  damages  ap- 
plied. Regardless  of  when  it  may  have  re- 
ceived knowledge  that  would  put  it  on  notice 
that  the  export  company  would  likely  suffer 
loss,  the  law  by  reason  of  the  peculiar  circnm- 
stances  surrounding  the  making  of  the  con- 
tract— chief  among  which  are  that  the  lum- 
ber company  had  notice  of  the  Intended  use 
and  that  other  timber  was  not  available- 
made  applicable  the  rule  of  damages  applied 
In  this  case. 

Finding  no  error  in  the  record,  which  we 
are  colled  upon  to  review,  we  recommend  that 
the  judgments  of  the  district  court  and  of  the 
Court  of  Civil  Appeals  be  afilrmed. 

PHILLIPS,  C  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 
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GRAVES  V.   GRIFFIN.    (No.    192-3244.) 

C  Commission  of  Appeals  of  Texas,  Section  B. 
March  16, 1921.) 

f .  Judgment  <S=95I8  — Action  held  a  collateral 
attack  on  a  Judgment,  execution,  and  sale. 
An  action,  though  in  the  briefest  and  sim- 
plest form  of  trespass  to  try  title,  held,  In  ef- 
fect, a  collateral  attack  on  a  Judgment,  execu- 
tion, and  sale. 

2.  Execution  «=9258  —  Unlets  sale  of  laad  Is 
void  It  oannot  be  eollatorally  attacked. 

Unless  a  sale  of  real  estate  under  execu- 
tion was  absolately  yoid.  It  cannot  be  attacked 
collaterally  in  an  action  of  tresimss  to  try  title. 

3.  Judgment  $=3231(2)  —  For  defendant  en 
matter  not  pleaded  held  erroneous. 

In  an  action  of  trespass  to  try  title  col- 
laterally attacking  a  jndipnent  and  sale  of  real 
estate  on  execution,  where  there  was  no  plead- 
ing therefor,  it  was  error  to  .render  judgment 
for  defendant  for  the  money  paid  by  him  upon 
tbe  land  purchased  at  execution  sale,  and  to 
admit  or  hear  any  parol  proof. 

4.  Execution  «=>250  —  Mere  Inadequaiq^  of 
price  will  not  avoid  a  sale  of  land. 

Mere  inadequacy  of  price  wiU  not  avoid  a 
sale  of  land  upon  execution. 

5.  Appeal  and  error  «=all75(l)  —  Caasa  may 
be  remanded  to  trial  oonrt  to  serve  the  omIs 
of  Justice. 

Where  the  record  does  not  contain  the  find- 
ings of  fact,  and  the  court  concludes  that  the 
ends  of  justice  may  be  better  served  by  reversal 
and  remanding  the  cause  to  the  trial  court,  the 
.  same  may  be  done. 

Error  to  Ck>iirt  of  Oivll  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Jim  Grlffln  against  D.  R.  Graves 
in  trespass  to  try  title.  Judgment  for  plain- 
tiff was  affirmed  by  the  Ourt  of  Civil  Ap- 
peals, and  defendant  brings  error.  Reversed 
and  remanded  in  part,  and  affirmed  In  part 

Graves  &  Houtchens  and  Joo.  L.  Poulter, 
all  of  Fort  Worth,  for  plaintiff  in  error. 

W.  C.  Trewltt,  of  Fort  Worth,  for  defend- 
ant in  error. 


KITTHELL,  J.  Plaintiff,  Jim  Grlffln,  by  a 
I>etitlon  in  the  ordinary  form  of  trespass  to 
try  title  and  in  tbe  briefest  possible  com- 
pass, sued  to  recover  title  to  certain  property 
described  as  follows:  lots  Nos.  7  and  8  in 
block  47,  Chamberlain's  Arlington  Heights 
addition  to  the  city  of  Fort  Worth ;  lota  28 
and  24  in  block  1  of  tbe  Shaw  Heights  addi- 
tion to  the  city  of  Fort  Worth;  lots  15,  16, 
17,  18,  and  19  in  block  6  of  Shaw  Heighu  ad- 
dition to  the  city  of  Fort  Worth.  This  prop- 
erty be  owned  on  November  7, 1916. 

Defendant  disclaimed  as  to  the  Chamber- 
lain's Arlington  Heights  addition  property. 
While  there  is  no  allegation  even  indicating 
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the  fbct.  It  is  reivealed  by  the  flndinss  Of  fact 
of  the  trial  Judge  that. the  property  had  been 
levied  on  and  sold  as  the  property  of  plain- 
tiff on  November  7,  1916,  and  that  it  was 
bought  by  defendant,  who  was  in  no  way 
connected  with  the  action  in  which  the  Judg- 
ment was  rendered.  The  plaintiff  In  the  orig- 
inal Judgment  against  GrLBn  was  not  made 
a  party  to  the  action. 

Defendant  answered  by  general  denial  and 
plea  of  not  gnilty,  and  alleged  the  action 
brought  by  plaintiff  was  a  doud  npon  his 
title,  which  he  prayed  be 'removed.  There 
was  no  supplemental  pleading  filed  by  either 
party,  the  case  having  been  tried  on  the 
pleadings  above  outlined ;  which  included  no 
attack  in  any  form  on  tbe  validity  of  the 
judgment  or  the  regularity  of  the  execution. 

There  is  no  statement  of  facts  in  the  ree- 
ord,  bat  it  appears  from  the  findings  of  fact 
that  considerable  evidence  was  introduced 
over  Graves'  objection  relating  to  value  and 
matters  of  de.«icrlption  and  the  defendant 
Graves'  motion  for  a  new  trial  shows  that 
exceptions  were  taken  to  much  of  the  testi- 
mony, but  there  are  no  bills  of  exception  in 
the  record,  though  there  is  reference  in  the 
motion  to  several  bills  of  exception  by  num- 
ber. 

There  was  no  pleading  by  plaintiff  of  a  ten- 
der of  the  money  which  defendant  paid  for 
the  property,  nor  did  the  defendant  ask  by 
primary  or  alternative  pleading  for  Judgment 
for  it;  yet  the  court  found  that  the  money 
was  paid  into  court,  and  gave  defendant 
Judgment  for  it  The  findings  of  fact  and 
conclusions  of  law  reveal  that  the  court 
based  his  action,  on  the  main,  on  two 
grounds: 

(1)  That  the  description  of  the  property  In 
the  levy  advertisement  and  In  the  deed  was 
Incomplete,  ambiguous,  and  insufficient,  in 
that  it  did  not  show  whether  tbe  Shaw 
Heists  addition  property  was  in  tbe  Shaw 
Heights  "First  Filing"  or  Shaw  Heights  "Sec- 
ond Filing,"  which  fact  was  calculated  to 
prevent  Its  bringing  a  fair  price.  The  court 
found  there  were  two  filings,  "EMrst"  and 
"Second,"  though  there  was  no  such  allega- 
tion in  plaintiff's   pleading. 

(2)  The  gross  inadequacy  of  price  paid  by 
defendant,  to  wit,  about  one  twenty-third  of 
tite  value  of  the  property. 

As  has  been  said,  there  were  no  pleadings 
setting  up  any  of  such  grounds  as  the  court 
finds,  nor  Is  there  any  statement  of  facts; 
the  ground  of  action  being  deduced  from  the 
court's  findings  and  conclusions,  which,  in 
order  to,  a  thorough  understanding  of  the 
case.  It  will  be  helpful  to  set  forth  in  fulL 
They  are  aa  follows: 


"I  find  that  on  and  prior  to  November  7, 
1916,  the  plaintilF,  Jim  Griffin,  owned  and  pos- 
sessed lots  23  and  24  in  block  1  and  lots  15,  16, 
17,  18,  and  19  in  block  6  in  Shaw  Btights  addi- 
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tion  (lint  Ffling)  to  the  dty  of  Fort  Worth, 
In  Tarrant  eount7,  Tex.;  and  also  lota  7  and  8 
in  block  47  Chamberlain's  Arlington  Heights 
addition  to  the  said  dty  of  Fort  Worth,  in  Tar- 
rant county,  Tex.,  and  is  the  common  source  of 
titl«. 

"(2)  That  there  are  two  Shaw  Heights  addi- 
tions to  said  dty  of  Fort  Worth,  known  as  First 
Filing  and  Second  FUing.  That  lots  in  said 
First  Filing  are  more  yalnable  and  desirable 
than  lots  in  said  Second  Filing. 

"(8)  That  on  the  15th  day  of  September, 
1916,  one  F.  H.  Nuckells  recovered  a  judgment 
against  the  plaintiff  herein  in  the  justice  court 
prednet  No.  1,  Tarrant  county,  Tex.,  for  the 
sum  of  $90,  together  with  interest  thereon  from 
date  at  the  rate  of  6  per  cent,  per  annum,  and 
all  costs  of  suit,  amounting  to  the  further  sum 
of  $14.79,  which  said  judgment  was  a  valid  and 
subsisting  judgment  against  plaintiff  herein, 
Jim  Griffin. 

"(4)  That  on  the  27th  day  of  September, 
1916,  an  execution  was  issued  by  the  justice  of 
the  peace,  who  rendered  said  judgment  and 
placed  in  the  hands  of  the  constable  in  and  for 
said  prednet  No.  1,  Tarrant  county,  Tex.,  and 
«  levy  was  made  by  said  constable  thereunder 
on  the  following  real  estate  to  wit:  Lots  23 
and  24  in  block  1  and  lots  15,  16,  17,  18,  and 
19  in  block  6  in  Shaw  Heights  addition  to  the 
city  of  Fort  Worth,  Tarrant  county,  Tex. ;  also 
lots  7  and  8  in  block  47  of  CSiamberlain's  Ar- 
lington Heights  addition  to  the  dty  of  Fort 
Worth,  Tarrant  county,  Tex. 

"(6)  That  thereafter  said  real  estate  was 
advertised  to  be  sold  under  the  following  de- 
scription: 'Lots  23  and  24  in  block  1  and  lots 
16,  16,  17,  18,  and  19  in  block  No.  6,  Shaw 
Heights  addition  to  the  city  of  Fort  Worth, 
Tarrant  county,  Tex.;  also  lots  7  and  8  in 
block  47  of  Chamberlain's  Arlington  Heights 
addition  to  the  dty  of  Fort  Worth,  Tarrant 
county,  Tex.'  That  said  description  failed  to 
state  in  which  filing  of  said  Shaw  Heights  ad- 
dition (First  or  Second)  said  lots  were  located. 

"(6)  That  on  November  7,  1916,  which  was 
the  first  Tuesday  in  November,  1916,  said  con- 
stable executed  said  writ  of  execution  announc- 
ed, cried  off  and  auctioned  off  lots  23  and  24 
in  block  1  and  lots  15,  16,  17,  18,  and  19  in 
block  6,  Shaw  Heights  adtUtion  to  the  dty  of 
Fort  Worth,  Tarrant  county,  Tex.,  and  also 
lots  7  and  8  in  block  47  Chamberlain's  Arling- 
ton Heights  addition  to  said  dty  of  Fort  Worth, 
each  lot  separately,  selling  the  same  for  the 
total  or  aggregate  amount  of  $81  to  defendant 
herein,  D.  R.  Oraves;  he  being  the  only  bidder 
at  said  sale. 

"(7)  That  thereafter,  on  the  same  day,  the 
constable  made  a  deed  to  defendant  herein,  D. 
B.  Graves,  to  lots  23  and  24  in  block  1  and  lots 
15,  16,  17,  18,  and  19  in  block  6,  Shaw  Heights 
addition  to  the  said  dty  of  Fort  Worth,  and 
also  to  lots  7  and  8  in  hlotk  47,  Chamberlain's 
Arlington  Heights  addition  to  said  dty  of  Fort 
Worth. 

"(8)  That  the  filing  (First  and  Second)  of 
said  Shaw  Heights  addition  is  not  mentioned  in 
the  advertisement,  was  not  mentioned  in  the 
crying  or  auctioning  off  at  the  constable's  sale, 
and  is  not  mentioned  in  said  constable's  deed  to 
defendant. 

.     "(9)  That  the  said  constable's  deed  is  a  dead 
upon  plaintiff's  title. 


"(10)  That  at  the  time  of  said  sale,  to  wit, 
on  November  7,  1916,  the  reasonable  market 
value  of  plaintiff's  said  lots  described  in  para- 
graph 1  hereof  was  the  sum  of  $1,800,  of  which 
the  Arlington  Heights  lots  were  at  said  time 
$400  in  value. 

"(11)  That  the  description  contained  in  the 
notices  of  sale  and  the  advertisements  made 
by  said  constable  is  incofmplete  and  ambiguous, 
and  insuffident  to  identify  plaintiff's  said  lots, 
inasmuch  as  there  are  two  filings  of  said  Shaw 
Heights  addition,  and  prospective  buyers  eoold 
not  have  known  from  said  description  in  which 
of  said  filings  said  lots  were  located. 

"(12)  That  the  description  as  given  by  said 
constable  at  said  sale  and  in  his  crying  or  anC' 
tioning  off  said  lots  was  incomplete  and  am- 
biguous, and  insufficient  to  describe  or  identify 
plaintiffs  lots,  as  it  failed  to  state  in  which  fil- 
ing of  said  Shaw  Heights  addition  same  were 
located,  and  had  the  effect  of  preventing  bid- 
ders or  bnyers  at  said  sale  from  bidding  on  said 
lots. 

"(18)  That  the  date  of  said  sale,  vis.,  Novem- 
ber 7,  1916,  was  general  election  day. 

"(14)  That  plaintiff,  Jim  Orifiln,  had  arrang- 
ed with  Martin  Casey  &  Co.,  or  with  sosne 
member  of  the  company,  to  pay  off  said  judg- 
ment of  said  Nuckells  against  him,  in  the  event 
the  said  sale  should  be  made  on  said  November 
7th,  and  they  were  able  and  wiUing  to  pay  off 
said  judgment. 

"(15)  That  the  consideration  paid  at  said 
constable's  sale  waa  grossly  inadequate,  being 
only  about  one  twenty-third  of  the  reasonable 
market  value  of  said  lots  so  sold. 

"C/ondttsions  of  Law. 

"I  condnde  as  a  matter  of  law  that  said  con- 
stable's sale  should  be  set  aside  because  the 
consideration  paid  thereat  for  plaintifrs  said 
lots  was  grossly  inadequate,  and  because  said 
sale  was  attended  by  and  made  nnder  the  fol- 
lowing irregularities: 

"Incomplete,  ambiguous,  and  insuffident  de- 
scription of  plaintifTs  lots  in  the  notieea  of  sale 
and  advertisements  thereon. 

"Incomplete,  ambiguous,  and  insufficient  de- 
scription of  plaintiff'B  lots  in  the  said  cooata- 
ble's  deed  to  defendant  herein. 

"Incomplete,  ambiguous,  and  Insuffident  de- 
scription of  plaintiff's  lots  in  the  announce- 
ment, crying  off,  and  auctioning  off  of  same  at 
said  constable's  sale. 

"Such  irregularities  being  calculated  to  pre- 
vent plaintiff's  lots  from  bringing  a  better  price. 

"The  foregoing  findings  of  fact  and  condn- 
sions  of  law  are  found  and  filed  by  me  at  the 
request  of  and  upon  the  motion  of  the  de- 
fendant Bruce  Young." 

Tbe  court  rendered  Judgment  for  plaintiff 
tor  all  the  property  claimed  by  defendant, 
and  for  defendant  against  plalntiS  for  $81. 
Plaintiff  in  error  was  defendant  in  the  trial 
court 

Opinion. 

[1]  The  action  of  the  plaintiff,  though  in 
the  briefest  and  simplest  form  of  trespass  to 
try  title,  was,  in  effect,  a  collateral  attack 
on  the  Judgment,  execution,  and  sale. 

[2]  Unless  the  sale  was  absolutely  Toid,  it 
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conid  not  be  so  attacked.  The  Irregnlarity 
of  tlie  sale  of  real  estate  under  execution 
cannot  be  called  in  question  collaterally. 
Ayrea  ▼.  Duprey,  27  Tex.  6©3,  86  Am.  Dec. 
667  ;  Boggess  ▼.  Howard,  40  Tex.  158 ;  Smitli 
V.  Perkins,  81  Tex.  1«58,  16  S.  W.  80t5,  26  Am. 
St.  Rep.  794. 

[3]  The  description  In  the  levy  advertise- 
ment and  deed  was  Identical  with  that  con- 
tained In  plaintiff  Griffin's  petition.  Howard 
V.  North,  8  Tex.  811,  312,  61  Am.  Dec.  769. 

There  was  no  pleading,  however,  to  base  a 
Jndgment  for  defendant  for  the  money  paid 
by  him  for  the  property  at  the  sale.  He 
sought  no  snch  relief.  Without  pleading  It 
was  error  to  render  snch  judgment,  and  for 
the  same  reason  it  was  error  to  admit  or 
b<>ar  any  parol  proof.  Such  has  been  the  law 
from  the  case  of  Mlms  t.  Mitchell,  1  Tex. 
443,  to  Lewis  t.  Hatton,  86  Tex.  533,  26  S. 
W.  50,  and  even  to  later  cases.  "Evidence 
without  pleading  will  not  raise  an  Issue." 
Railway  Ck).  v.  Harris,  95  Tex.  349,  67  S.  W. 
315. 

In  the  case  of  Henry  et  al.  v.  Phillips,  105 
Tex.  469. 151  S.  W.  633,  the  administrator  of 
one  Patnio  sued  plaintiffs  In  error  to  cancel 
a  deed  executed  by  the  decedent  and  quiet 
the  title  to,  and  recover  possession  of,  certain 
land.  The  only  pleading  of.  plaintiff  was 
such  as  sought  to  cancel  the  deed  and  recov- 
er possession,  while  that  of  defendants  set 
up  delivery  of  the  deed  and  title  by  reason 
of  that  fact.  Evidence  was  offered,  it  ap- 
pears, without  objection,  to  the  effect  that 
after  the  deed  was  delivered  the  grantor, 
Patillo,  rendered  the  land  for  taxation  and 
offered  to  sell  It.  There  was  Judgment  for 
defendants  In  the  trial  court,  which  Judg- 
ment was  reversed  and  rendered  by  the 
Court  of  Civil  Appeals  of  the  Sixth  district 
Upon  writ  of  error  to  the  Supreme  Court, 
the  Judgment  of  the  Court  of  Civil  Appeals 
was  reversed  &nd  that  of  the  district  court 
affirmed.  The  Supreme  Court  held  that  the 
evidence  to  the  effect  that  Patillo  rendered 
the  taxation  and  offered  to  sell  it  after  mak- 
ing the  deed  was  Inadmissible,  first,  because 
It  was  hearsay,  and,  second,  because  it  was 
In  disparagement  of  bis  deed,  duly  executed. 
The  part  of  the  opinion  which  is  directly  ap- 
plicable to  the  instant  case  is  as  follows: 

"While  the  admissiop  of  this  testimony  was 
not  objected  to  by  counsel  for  defendants,  that 
fact  would  be  important  only  in  the  event  its 
admission  was  afterwards  complained  of  as 
violative  of  a  right  reserved  to  defendants. 
Such  incompetent  testimony  can  never  form 
the  basis  of  a  finding  of  faets  in  an  appellate 
coort,  notwithstanding  its  presence  in  the  rec- 
ord without  objection.  When  the  appellate 
conrt  comes  to  apply  the  law  to  testimony  con- 
stituting the  facts  of  the  case,  it  can  only  base 
its  condusion  npon  such  testimony  as  Is  under 
the  law  competent  That  which  is  not  compe- 
tent testimony  should   be  given  no  probative 


force.  The  admission  of  snch  testimony  is  no 
talisman  to  give  effect  to  that  which  is  Irrele- 
vant and'incompetent  to  sustain  or  deny  a  ma- 
terial issue  in  a  case." 

[41  The  law  is  so  clearly  aetfled  that  mere 
Inadequacy  of  price  will  not  avoid  a  sale  that 
It  is  not  necessary  to  cite  authorities  npon 
that  pollt 

[6]  In  view  of  the  condition  of  the  record, 
we  have  reached  the  conclusion  that  the  ends 
of  Justice  may  be  better  subserved  by  re- 
manding the  case  to  the  trial  court.  Such 
disposition  of  the  case  is  authorized  by 
abundant  authority.  Camden,  etc.,  v.  Tar- 
brough,  215  S.  W.  842,  and  authorities  there- 
in cited. 

We  are  not  to  be  understood  as  expressing, 
or  even  Intimating,  an  opinion  in  the  present 
state  of  the  record  whether  or  not  the  con- 
stable's deed  was  void.  We  therefore  recom- 
mend that,  in  so  far  as  relates  to  the  prop- 
erty described  as  being  In  the  Shaw  Heights 
addition,  the  Judgments  of  the  Court  of 
Civil  Appeals  and  of  the  district  court  be  re- 
versed, and  the  cause  be  remanded  to  the  dis- 
trict court  to  be  proceeded  with  in  accord- 
ance with  this  opinion. 

Plaintiff  in  error  having  disclaimed  as  to 
the  property  described  as  being  in  the  Cham- 
berlain's Arlington  Heights  addition,  we 
recommend  that  as  to  that  property  the  Judg- 
ment be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 


TEXAS 


MIDLAND   R.   R.  y. 

201-3270.) 


BROWN.   (No. 


(Commission  of  Appeals  of  Texas,  Section  A. 
March  16,  1921.) 

I.  Trial  «cs3l4(l)— Judge's  remarks  to  Jury 
Id  refusing  to  receive  report  of  disagreement 
held  coercive. 
Action  of  judge  called  in  to  hear  report  of 
jury  in  telling  jury,  after  it  had  reported  dis- 
agreement, that  he  bad  been  called  in  to  re- 
ceive the  verdict  and  not  to  discharge  the  Jury 
without  a  verdict  having  been  rendered,  that 
he  would  not  feel  warranted  in  discharging 
them  nntil  a  verdict  had  been  reached,  that 
the  judge  who  had  presided  would  be  greatly 
disappointed  if  the  jury  failed  to  agree,  that 
the  purpose  of  the  trial  was  to  secure  a  ver- 
dict, and  that  without  a  verdict  all  the  labor 
of  the  court  was  wasted,  and  that  he  made  it  a 
rule  to  keep  the  jury  together  until  a  verdict 
was  reached,  and  that  it  should  consider  the 
case  and  do  its  best  to  arrive  at  a  verdict  in 
order  that  the  labors  of  the  court  might  not  be 
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wutod,  kM  fronnd  for  reveraal,  being  coer- 
cive. 

2.  Trial  €=3299— Taking  of  Jarore  by  plaoe  of 
aooldent  held  ground  for  reversal. 

In  personal  injur?  action,  action  of  deputy 
■heriff  in  taking  the  jury  for  a  walk  after  it 
bad  been  sent  back  to  reconsider  case  after 
report  of  disagreement  and  in  pae{|ing  tlie 
scene  of  the  accident  held  gronnd  for  reversal, 
since  the  taking  of  the  jurors  by  the  place  of 
the  accident  -was  in  effect  the  introduction  of 
further  testimony. 

Error  to  Conrt  of  OivU  Appeals  of  Blftb 
Supreme  Judicial  District 

Action  by  Aubrey  Brown,  by  next  friend, 
against  the  Texas  Midland  liailroad.  Judg- 
ment for  plaintiff  atHrmed  by  Court  of  Civil 
Appeals  (207  S.  W.  340),  aud  defendant  brings 
error.  Judgments  of  Court  of  Civil  Appeals 
and  of  trial  court  reversed,  and  cause  re- 
manded. 

S.  W.  Mardball,  of  Dallas,  and  Terry  & 
Brown,   of  Terrell,   for   plaintiff  in  error. 

B.  Q.  Evans,  of  Greenville,  and  W.  A. 
Shields,  of  Eastland,  for  defendant  In  error. 

TAYLOR,  P.  J.  Defendant  In  error,  Au- 
brey Brown,  sued  the  Texas  Midland  Railroad, 
plaintiff  in  error,  for  damages  for  personal 
injuries.  The  jury  returned  a  verdict  In 
his  favor,  and  judgment  was  entered  thereon, 
which  was  affirmed  by  the  Court  of  Civil 
Appeals.  207  S.  W.  340. 

Defendant  in  error  was  injured  in  unload- 
ing a  car  of  coal  placed  by  plaintiff  in  error 
on  its  spur  track  near  a  building  owned  by 
Reeves  Manufacturing  Company,  located  on 
the  north  side  of  Jordan  street  in  the  dty 
of  Greenville. 

[1, 2]  As  we  have  concluded  the  judgment 
should  be  reversed  and  the  cause  remanded 
on  account  of  remarks  made  by  the  district 
Judge  to  the  jury,  and  the  action  of  the 
deputy  sheriff  In  thereafter  taking  the  jury 
for  a  walk  by  the  scene  of  the  accident. 
It  is  unnecessary  to  state  further  the  nature 
.  of  the  suit 

The  tenth,  eleventh,  twelfth,  thirteenth, 
and  fifteenth  assignments  complain  of  the 
remarks  of  the  district  judge  and  the  action 
of  the  deputy  sheriff  in  substance  and  effect 
as  follows:  The  Jury  retired  to  consider 
tlieir  verdict  about  3 :30  o'clock  on  the  after- 
noon of  Friday,  July  Sth.  About  6  o'clock 
p.  m.  the  same  day  they  reported  they  could 
not  agree:  It  was  ascertained  by  the  court 
that  they  bad  agreed  on  liability,  but  could 
not  agrree  upon  the  amount  thereof.  They 
were  then  excused  until  the  following  morn- 
ing at  8:30  o'clock.  On  Friday  night  the 
Judge  who  had  presided  during  the  trial  was 
called  away  on  account  of  Illness  at  his  fa- 
ther. Before  leaving  be  requested  the  Judge  of 
a  neighboring  district  to  receive  the  verdict  of 


the  Jury  if  they  desired  to  r^wrt  during  his 
absence,  stating  that  they  had  already  agreed 
upon  the  question  of  plaintiff  in  error's  lia- 
biUty.  On  the  afternoon  of  July  7tb  (Sat- 
urday) the  deputy  sheriff  advised  the  Judge 
who  was  present  for  the  purpose  of  receiving 
the  verdict  that  the  Jury  had  requested  that 
the  court  be  called,  in  order  that  tliey  might 
report  that  they  could  not  agree.  The  deputy 
suggested  to  the  judge  that  he  "might  lecture 
them  a  little,  and  it  might  enable  them  to 
arrive  at  a  verdict,  to  which  the  court  assent- 
ed." The  Judge  inquired,  after  the  jury 
were  before  him,  if  they  had  agreed.  On 
being  told  they  had  not,  and  that  they  did 
not  think  they  could  agree,  he  stated  to  them 
that  the  Judge  who  had  presided  during  the 
hearing  of  the  case  had  not  asked  blm  to 
discharge  them,  but  to  receive  the  verdict; 
that  he  would  not  feel  warranted  in  discharg- 
ing them;  that  In  his  own  court  "he  had 
made  It  a  rule  to  keep  the  jury  together  until 
a  verdict  was  reached,"  and  felt  he  should 
be  as  strict  while  acting  as  judge  for  another 
as  for  himself;  that  he  felt  sure  the  judge 
who  had  presided  would  be  greatly  dis- 
appointed if  the  jury  should  fail  to  agree; 
"that  the  purpose  of  a  trial  was  to  secure  a 
verdict  when  it  was  finished,  and  that  with- 
out a  verdict  all  the  labor  of  the  trial  was 
wasted."  The  judge  then  suggested  the 
following  plan  as  a  good  one,  and  one  that  he 
had  seen  work  before,  resulting  in  a  verdict's 
being  returned  after  the  Jury  had  announced 
they  oould  not  agree: 

"Go  with  the  deputy  sheriff  for  a  25  or  30 
minntes  walk.  During  tltis  time  forget  all  yon 
have  been  doing,  and  trying  to  do,  and  Just 
tty  to  think  about  getting  a  good  relaxation 
from  the  jury  room,  it  being  very  tiresome  to 
just  remain  as  you  have  been  doing  since  yes- 
terday evening.    •    •    •  •• 

They  were  told  further  th^t  they  should 
do  their  best  to  consider  the  case  and  all  the 
evidence,  and  to  arrive  at  a  verdict  "in  order 
that  the  labors  of  the  court  might  not  be  wast- 
ed." 

Counsel  for  plaintiff  in  aror  excepted  to 
the  statement  made.  The  court  in  reply 
stated  that  there  was  nothing  coercive  in 
what  was  said  to  the  Jury,  to  which  counsel 
for  plalntur  ta  error  responded,  "Perhaps 
not" 

The  deputy  sheriff,  acting  upon  the  sugges- 
tion of  the  court,  took  the  jury  for  a  wallc 
Cktmplaint  is  made  that  in  so  doing  he  led 
the  Jury  near  the  building  of  tlie  Reeves 
Manufacturing  Company,  in  (nil  view  at  Ote 
scene  of  the  accident 

To  emphasize  to  a  Jbry  the  disappointment 
of  a  Judge  if  a  verdict  is  not  reached,  and 
further  to  impress  upon  them  the  waste  of 
the  proceeding  il  no  agreement  be  reached, 
could  not  but  have  the  effect  of  In  some  meas- 
ure ooercing  the  jury  and  depriving  them  of 


Cs»For  otiiar  cam  •••  ume  topic  and  KBT-NUUBBR  in  all  Key-Numbered  Dlxwta  and  iDdezea 


Digitized  by 


Google 


Ter.) 


LOOK 


EL  PASO  tTNIOV  PASSENaSSl  DUPOT  00. 

(128  S.W.> 


917 


Areedom  of  actloo.  It  was  not  within  ttae 
I>xx>Ylnce  of  the  district  Judge  to  "lecture" 
a.  dury  for  somethlDg  Involving  no  misconduct 
upon  their  part.  The  remarks  were  unwar- 
ranted and  prejudicial.  Nor  was  the  deputy 
■lierlfr  within  bis  province  in  concMming 
lilmself  with  the  jury's  being  lectured.  His 
action  in  thereafter  taking  them  by  the  place 
of  the  accident  was  tn  effect  to  permit  the 
Introduction  of  farther  testinuHiy. 

The  verdict  should  not,  for  tlie  reasons 
stated,  be  allowed  to  stand. 

It  is  unnecessary  to  pass  upon  tiie  numw- 
oas   other  assignments  in    the  application. 

We  recommend  that  the  Jndgments  of  the 
■trial  court  and  Court  of  Civil  Appeals  be 
reversed,  and  that  tlie  cause  be  remanded 
for  another  trlaL 

PHILLIPS,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Ai>peal8  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 

PIEfRSON.'J.,  not  sitting. 


LOOK  et  al.  V.  EL  PASO  UNION  PASSEN- 
GER DEPOT  CO.    (No.   175-3200.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Rarcfa  16,  1921.) 

1.  Mnaieipal  corporations  e=>72l(l)  — City 
may  not  divert  park  property  for  oonstmo- 
tion  of  sidewalk  to  benefit  private  party. 

In  view  of  Special  El  Paso  City  Charter, 
M  54.  03,  proviaiDg  that  property  acquired  by 
the  city  for  park  purposes  shall  be  iDalienable, 
and  for  the  construction  and  repair  of  side- 
walks and  crossways  thereon,  the  construction 
of  a  sidewalk  on  a  14-foot  strip  on  the  edge 
of  a  park,  for  the  use  of  a  party  with  whom 
the  dty  was  adjusting  a  lawsuit,  is  a  diversion 
of  park  property  which  may  l>e  enjoined. 

2.  Municipal  corporations  «=9l020— Party  need 
not  apply  to  eounoll  for  redress  before  pro- 
eeeding  to  enjoin  oHy's  diversion  of  park 
property. 

A  suit  to  enjoin  the  city  from  diverting  park 
property  to  sidewalk  uses  for  a  private  person 
is  not  within  Special  El  Paso  City  Charter, 
I  71,  requiring  application  to  the  city  councii 
for  redress  as  a  prercqmsite  to  filing  suit. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  the  Bl  Paso  Union  Passenger  De- 
pot Ootnpany  against  the  city  of  El  Paso, 
George  Look,  and 'others.  Judgment  for  de- 
fendants was  reversed  and  rendered  by  the 
Court  of  Civil  Appeals  (201  S.  W.  714),  and 
defendants  bring  error.  Judgment  of  the 
Court  of  Civil  Appeals  affirmed. 


J.  H.  McBroom,  John  L.  Dyer,  and  (Sowan 
Jones,  all  of  El  Paso,  for  plalntlSs  in  error. 

Tuiney,  CulweU,  HoIUday  ft  Pollard,  of  El 
Paso,  for  defendant  In  error. 

TAYLOR,  P.  J.  The  following  is  a  con- 
densed statement  of  the  material  matters  in 
the  statement  of  fticts  upon  which  the  case 
was  submitted  to  the  trial  court:  . 

The  ordinance  of  the  city  of  El  Paso,  un- 
der which  the  IB  Paso  Union  Passenger  De- 
pot Company  constructed  and  has  subse- 
QuenOy  maintained  Its  depot  contains  among 
others,  a  provision  obligating  the  dty  to  ac- 
quire the  north  one-half  ot  the  west  one-half 
of  block  171,  according  to  the  map  of  Camp- 
bell's addition  to  the  dty  of  El  Paso,  Tex., 
on  the  condition  that  the  Union  Depot  Com- 
pany keep  and  maintain  the  land  acquired  as 
a  public  park  for  the  use  and  benefit  of  the 
people  of  the  city  of  El  Pasa  The  depot 
company,  for  itself  and  the  railroads  entering 
the  dty  of  El  Paso,  duly  accepted  the  pro- 
visions ot  the  ordinance,  indudlng  the  provi- 
sion obligating  It  to  keep  and  maintain  the 
park.  The  plot  of  ground  designated  was 
acquired  by  the  dty  by  condemnation,  and 
turned  over  to  the  depot  company  for  im- 
provement and  for  making  into  a  pul>lic 
park.  It  has  subsequently  beea  used  as  a  pub- 
lic park  and  for  park  purposes,  and  is  still 
owned  by  the  dty.  The  depot  company  in 
impnyving  the  ground  and  making  it  into  a 
park,  made  all  the  necessary  fills,  built  con- 
crete retaining  walls  on  the  east  and  south 
sides  thereof,  and  for  purposes  of  safety  con- 
structed an  iron  fence  along  the  south  side. 
The  company  also  planted  trees  and  grass, 
and  made  other  improvements  necessary  for 
using  the  ground  for  park  purposes.  All 
these  things  were  done  by  the  depot  compa- 
ny in  good  faith  and  at  a  cost  of  several 
thousand  dollars.  The  company,  for  itself 
and  on  behalf  of  the  railroads,  complied  AiUy 
with  the  requirements  of  the  ordinance. 

The  Union  Depot  is  sitae  ted  on  the  west 
side  of  San  Francisco  street,  fadng  east 
San  Frandsco  street  runs  north  and  south, 
and  Into  Davis  street,  whidi  runs  east  and 
west.  The  depot  adjoins  Davis  street  on 
the  north.  The  park  adjoins  San  Frandsco 
street  on  the  east  side,  and  faces  west.  The 
park  and  the  depot  are  separated  by  the 
width  of  San  Frandsco  street,  a  distance  of 
about  75  feet  Prior  to  January,  1917,  the 
city  of  El  Paso  sued  George  Look  and  D. 
Storms  In  trespass  to  try  title  to  recover  a 
tract  of  land  near  the  park  adjoining  the 
west  side  of  block  171,  being  a  i>art  of  what 
was  claimed  by  the  dty  to  be  Crosby  street 
Being  desirous  of  compromising  the  suit,  the 
city  council  passed  a  resolution  and  ordi- 
nance setting  forth  that  it  was  agreed  by 
the  parties  that  the  dty  would  dedicate  to 
street  and  sidewalk  purposes  all  that  portion 
of  the  park  as  then  laid  out  lying  west  of 
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the  east  Itne  of  Croeby  street  as  shown  on 
the  Campbell  addition  map;  that  the  city 
would  constmct  a  sidewalk  upon  a  portion 
thereof,  construct  a  curb  along  the  westerly 
line  of  the  sidewalk,  and  pave  all  of  that 
part  so  dedicated,  not  covered  by  said  side- 
walk. The  dty  was  also  to  dedicate  th^ 
southerly  14  feet  of  the  park  for  permanent 
sidewalk  purposes.  Look  and  Storms,  under 
the  terms  of  the  settlement,  were  to  con- 
vey to  the  city  the  land  sued  for,  and  build 
the  sidewalk  on  the  southerly  14  feet  of  the 
park.  In  March,  1917,  a  contract  of  compro- 
mise was  entered  Into  by  the  dty  of  El  Paso 
and  Look  and  Storms,  containing  the  same 
terms  and  conditions  as  were  embodied  In  the 
resolution. 

It  was  the  imrpose  of  defmdant  Look  to 
build  business  houses  upon  the  property 
owned  by  him  adjoining  the  park  on  the 
south.  The  houses  would  not,  however,  be 
upon  any  part  of  the  property  embraced  with- 
in the  limits  of  the  park.  In  carrying  out 
the  settlement  made  with  the  dty,  Look 
would  have  the  benefit  of  a  sidewalk  in  front 
of  his  houses,  but  the  sidewalk  would  also 
afford  a  passageway  for  the  general  public. 
The  laying  of  the  14-foot  walk  would  to  that 
extent  lessen  the  area  of  the  park  for  plant- 
ing grass,  trees,  etc.  The  maintenance  and 
beautlflcation  of  the  park  would  benefit  the 
depot  company  by  making  Its  property  more 
attractive  and  inviting.  If  a  loss  should  be 
sustained  by  the  company  on  account  of  the 
doing  of  the  things  agreed  upcm  in  the  com- 
promise settlement,  the  amount  thereof  would 
not  be  capable  of  exact  ascertainment,  and 
the  depot  company  would  have  no  adequate 
remedy  at  law  therefor. 

Section  64  of  the  special  charter  of  the  dty 
provides  that  all  parks  owned  or  thereafter 
to  be  acquired  by  the  dty  should  be  inalien- 
able, and  that  no  part  thereof  should  ever 
be  devoted  to  other  than  park  purposes. 
Section  03  of  the  charter'  enumerates  as 
among  the  general  powers  and  duties  of  the 
dty  council  that  It  shall  establish,  construct, 
and  keep  in  repair,  among  other  things,  side- 
walks and  crossways,  and  regulate  the  con- 
struction and  use  thereof.  Section  71  pro- 
vides that  the  dty  council  shall  have  the 
management  and  control  of  the  finances  and 
property  belonging  to  the  dty: 

"Provided,  that  no  suit  of  any  nfture  what- 
ever shall  be  instituted  or  maintained  against 
the  dty  of  El  Paso  unless  the  plaintiff  therein 
shall  aver  and  prove  that  previous  to  the  filing 
of  his  origlDal  petition  he  applied  to  the  dty 
conndl  for  redress,  satisfaction,  compensation 
or  relief,  as  the  case  may  be,  and  that  the  same 
was  by  the  dtp  comidl  refused." 

In  the  performance  of  the  terms  of  the 
compromise  settlonent.  Look  and  Storms  ex- 
ecuted and  delivered  to  the  dty  the  deed 
conveying  the  land  sued  for,  as  agreed.  Look 
began,  with  the  permission,  warrant,  and  ao- 


thority  of  the  dty,  the  construction  of  the 
sidewalk  upon  the  southerly  14  feet  of  the 
park.  Thereupon  the  El  Faso  Union  Passenger 
Depot  Company,  defendant  in  error,  a  dtixen 
and  taxpayer  of  the  dty  and  oonnty,  filed 
this  suit  against  the  dty  of  El  Paso,  Look, 
and  Storms,  and  W.  EL  Fletcher,  an  employee 
of  took,  to  enjoin  the  appropriation  of  any 
part  of  the  park  for  street  and  sidewalk  pur- 
poses, or  from  devoting  the  same  to  any 
purpose  other  than  that  whldi  would  in- 
terfere with  the  maintenance  of  the  parte 
by  defendant  in  emnr. 

On  a  trial  of  the  case  without  a  Jury,  the 
court  refused  to.  grant  the  relief  prayed  for, 
and  dissolved  the  temporary  injunction  there- 
tofore granted.  The  Oourt  of  Civil  Appeals 
reversed  the  Judgment  of  the  trial  court,  and 
rendered  Judgment  for  the  depot  company, 
enjoining  plaintiffs  in  error  from  appropriat- 
ing any  part  of  the  park  property  for  street 
and  sidewalk  purposes,  and  from  diverting 
any  part  of  said  property  to  any  use  other 
than  for  park  purposes.    201  S.  W.  T14. 

The  court,  on  rehearing.  In  explaining  the 
scope  of  its  decree,  stated  that  the  park 
property  was  not  to  be  considered  as  embrac- 
ing any  premises  except  those  lawfully  dedi- 
cated to  park  purposes;  also  that  it;s  opin- 
ion was  not  to  be  considered  as  determining 
where  the  west  line  of  the  north  one-half  of 
block  171  is  situated,  nor  as  determining 
what  part,  if  any,  of  the  park  as  now  laid 
out  Is  situated  In  San  Francisco  street.  The 
conclusion  reached  was  that  all  of  the  north 
one-half  of  the  west  one-half  of  block  171 
had  been  lawfully  dedicated  for  park  pur- 
poses, and  that  no  part  thereof  could  be  di- 
verted to  either  street  or  sidewalk  purposes. 
201  S.  W.  718. 

[1]  G?he  fundamental  question  In  the  case 
is  whether  the  construction  of  a  public  side- 
walk on  the  14-foot  strip  referred  to  consti- 
tutes as  a  matter  of  law  a  diversion  of  that 
part  of,  the  park  to  a  use  inconsistent  with 
park  purposes.  If  the  construction  of  the 
sidewalk  by  Look  under  the  dty's  authority 
would  constitute  such  a  diversion,  defend- 
ant in  error  was  entitled  fo  the  relief  sought. 
If  not,  the  Judgment  of  the  trial  court  should 
be  afilrmed.  It  is  a  matter  of  common  knowl- 
edge that  sidewalks  are  laid  through  and 
around  public  parks.  To  lay  walks  through 
and  around  such  parks  is  not  therefore  nec- 
essarily a  diversion  of  that  part  of  the  parks 
so  used  to  other  than  park  purposes. 

It  appears,  however,  that  in  this  case,  the 
immediate  occasion  and  purpose  oa  the  part 
of  the  city  in  laying  the  sidewalk  was  to  se- 
cure an  adjustment  of  its  lawsuit  with  Look 
and  Storms.  The  property  was  originally 
dedicated  exclusively  for  park  purposes,  and 
not  for.  public  streets  or  highways.  There 
is  a  distinct  difference  between  a  dedlcatioa 
for  park  purposes  and  one  for  highway  pur- 
poses. To  give  property  for  uses  of  a  park, 
particularly  where  the  area  la  small,  i»«- 
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eludes  the  Idea  that  sides  of  tbe  property 
may  be  taken  over  for  sidewalk  purposes. 
TFbei  case  a^pearB  to  be  one  where  tbe  dty 
made  nse  of  the  park  property  to  adjnst  Its 
lawerolt,  resoltlnK  In  an  appropriation  of  a 
part  of  the  park  property  for  the  benefit  of 
tbe  defendant  Look.  Tlie  laying  of  the  walk 
under  snch  drcnmstances  was  a  diversion  of 
tbe  inroperty  from  park  parposes,  as  held  by 
tlie  Court  of  Civil  Appeals. 

[2]  We  concur,  also^  In  the  conclusion  of 
the  Court  of  Civil  Appeals  that  a  suit  seek* 
lug  injunctive  relief  of  this  diaracter  Is  not 
-wltbln  section  71  of  tbe  dty  charter,  requlr- 
Ing  that  tbe  dty  council  be  apidled  to  for 
redress  as  a  prerequisite  to  filing  suit. 

We  recommend  that  the  Judgment  of  the 
Ooort  of  Civil  Appeals  be  afBimed. 

PHII<LIPS,  O.  J.  '  The  Judgment  recom- 
tnended  In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  <tf  the  Supreme  Court. 


MILLS  el  al.  v.  MILLS.    (No.  20I-S27I.) 

(Commission  of  Appeals  «f  Texas,  Section  B. 
March  16,  ld21.) 

i.  Wills   «=»324(4)— Exeoutloa    of   will    held 
question  for  Jury. 
Whether  deceased  had  in  fact  executed  the 
wiD  offered  for  probate  held  for  tbe  jury. 

2.  Trial  «=9l40(2)— Crwllbillty  of  oneoatra- 
dicted  teatlmosy  of  interested  party  for  Jnry. 

No  matter  how  positive  and  uncontradicted 
the  testimony  of  an  interested  party  ma;  be, 
the  question  of  his  credibility  must  l>e  sub- 
mitted to  the  Jury. 

3.  Appeal  aid  error  «=>!  177(9)— Inoomplele 
statement  of  fads  requires  court  to  remand 
case. 

Where  the  statement  of  facts  is  obviously 
incompIri»  and  does  not  contain  important 
parts  of  the  evidence,  the  Court  of  Civil  Ap- 
peals, on  reversing  judgment  of  lower  court, 
will  not  render  judgment  for  adverse  party,  but 
will  remand  the  case  for  another  triaL 

4.  Appeal  and  error  «=»ll75(5)-.No  Jadgmeat 
to  be  rendered  on  reversal,  nnlsss  distrfot 
eovrt  nadsr  evidenoa  sboald  have  direotad 
vordiet. 

The  Court  of  Civil  Appeals  in  reversing  a 
case  should  not  render  judgment,  unless  the 
evidence  was  of  such  character  that  the  dis- 
trict court  should  have  directed  a  verdict. 

Error  to  Ck>urt  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Proceedings  by  J.  H.  T.  Mills  against  Mar- 
shall Mills  and  others  to  probate  the  will  of 
Ella  Mills,  deceased.  Judgment  denying  pro- 
bate reversed  by  Court  of  Civil  Appeals  (206 

5.  W.  100),  and  judgment  rendered,  directing 
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probate  of  the  will,  and  contestanta  bring  ei<- 
ror.    Judgment  of  Court  of  CMl  Appeals  re- 
versed, and  case  remanded. 

ShurUefl  &  Oummings,  of  Bredcenrldge, 
and  Chas.  L.  Black,  of  Austin,  for  plalntifla 
in  error. 

Wear  &  Frazler  and  J.  E.  (Tlarke,  all  of 
Hlllsboro,  for  defendant  in  error. 

Statement  of  the  C^ase. 

KITTRE;lU  J.  The  Court  of  ClvU  Ap- 
peals of  the  Fifth  Supreme  Judicial  District 
reversed  a  Judgment  of  the  district  court  of 
Hill  eoimty,  doiylng  probate  of  an  alleged 
will  of  BUa  Mills,  who  died  April  30,  1916. 
The  Judgment  so  denying  probate  was  ren- 
dered pursuant  to  the  finding  of  a  Jury  that 
the  decedent  did  not  execute  the  Instrument 

The  CkHirt  of  Civil  Appeals  also  rendered 
judgment  directing  probate  of  tlie  will,  and 
stated  Its  conduslon  as  follows: 

"The  trial  court  should  have  instructed  a  ver- 
dict in  favor  of  appellant  and  upon  such 
a  verdict  should  have  entered  judgment  pro- 
bating the  wiU." 

Tbe  contentlona  of  the  respective  parties 
before  us  are  as  follows:  The  plaintiff  in  er- 
ror contends  that  if  the  (Tourt  of  Civil  Ap- 
peals was  not  willing  to  approve  the  verdict 
it  should  have  remanded  the  case,  and  a  ren- 
dition was  an  unwarranted  ezerdse  ot  pow- 
er. 

Defendant  in  error  contends  that  one  sut>- 
Scribing  witness  having  testified  that  he  and 
the  other  subscribing  witness,  who  wae  dead 
at  the  time  of  the  trial,  witnessed  the  will  at 
the  request  of  the  decedent  and  in  her  pres- 
ence, and  In  the  presence  at  each  other,  and 
a  cashier  in  a  bank  having  testified  that  the 
signature  of  the  decedent  fao  tbe  instrument 
was  genuine  In  his  "opinitHi,"  and  there  be- 
ing no  evidence  of  any  witness  on  the  stand 
to  the  contrary,  the  testimony  ^was  uncontra- 
dicted, undisputed,  aud  unlmpeacbed,  and 
there  was  no  room  for  reasonable  minds  to 
differ;  hence  the  Jury  bad  no  right  to  find 
against  tbe  wUL 

Opinion. 

Tbe  evidence  condensed  in  the  least  possi- 
ble space  consistent  with  deamess  was: 

That  a  will  was  found  a  few  days  after  tbe 
death  of  tbe  decedent  by  which  she  left  all 
her  property  to  one  of  tbe  contestants,  her 
sister,  Mrs.  Frame. 

3?hat  J.  H.  T.  Mills,  defendant  in  error, 
and  substantially  the  only  beneficiary  under 
the  Instrument  offered  for  probate,  took  the 
first  will  found,  and  kept  it  for  about  10 
months,  and  when  asked  to  return  it  said  it 
was  lost  or  misplaced,  but  after  he  had  found 
the  Instrument  offered  for  probate  produced 
the  first  will,  which  be  never  attempted  to 
probate.    That  will  was  dated  in  1907. 
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Tbat  Berenil  months  after  the  death  of 
£lla  MlUs  he  showed  yet  another  will  In 
coarser  writing  than  was  the  one  ottered  for 
probate,  and  with  a  bicycle  heading  on  It. 
That  win  was  never  seen  again.  It  was  dat- 
ed January  5, 1912.  When  proponent  showed 
the  witness  the  will  he  asked  her  when  Mrs. 
Frame  was  married.  She  was  married  Oc- 
tober 10, 1912. 

That  proponent  claimed  to  have  found  the 
instrument  offered  for  probate  In  a  drawer 
In  a  desk  In  his  room.  In  which  drawer  he 
had  never  looked  since  his  sister  died  about 
10  montlis  l)efore.  He  took  all  her  papers 
and  carried  them  to  his  room,  but  did  not 
loolc  through  them  particularly,  and  did  not 
put  them  or  the  instrument  cNGCered  In  the 
drawer,  but  bis  sister  had  access  to  the  draw- 
er, and  was  In  the  bouse  about  two  weelts 
before  her  death.  All  the  testimony  above 
set  forth  is  undisputed. 

The  subscribing  witness,  one  Sharbut,  tes- 
tified that  he  and  one  X>.  G.  Shelton  signed 
the  wUl  in  the  presence  of  th^  decedent,  and 
saw  her  sign  It,  and  that  she  requested  him 
and  Shelton  to  sign  it ;  that  it  was  signed  in 
the  shop  of  pr(9<Mient  and  his  brother,  who 
were  abont  20  feet  away,  on  October  24, 1912, 
but  he  never  at  any  tiine  told  either  of  the 
Mills  brothers  abont  it,  or  anybody  else, 
though  he  saw  them  every  day  or  two,  and 
heard  they  were  having  trouble  over  the 
property. 

The  bank  icashier,  Scott,  had  seen  a  num- 
ber of  checks  passing  through  his  bank  sign- 
ed Ella  Mills,  and  had  had  about  10  years' 
experience  in  the  bank  in  Hubbard,  but  Blla 
Mills  did  not  keep  her  account  in  his  bank. 
He  had  taken  no  course  in  study  of  hand- 
writing, and  had  no  work  on  the  subject,  but 
was  of  the  "opinion"  that  the  will  was  signed 
by  the  same  party  who  signed  three  vendor's 
lien  notes  which  bore  the  admittedly  genuine 
signature  of  Ella  Mills,  and  the  same  party 
who  signed  two  checks  bearing  the  admitted- 
ly genuine  signature  o^  EHla  Mills,  and  was 
of  the  "opinion"  that  the  signature  of  D.  C. 
Shelton  was  the  same  as  appeared  on  five 
checks  which  admittedly  bore  the  gennlne 
signature  of  Shelton.  Sharbut  clerked  in  a 
grocery  store,  and  had  seen  Ella  Mills  draw 
a  check  every  three  or  four  months. 

Proponent  testified  the  will  was  signed  by 
his  sister,  and  one  Elkin  testified  that  EUa 
MiUs  showed  him  a  will  some  time  in  the 
latter  part  of  1912,  which  was  witnessed  by 
Sharbut  and  Shelton.  There  was  a  marked 
contradiction  in  the  testimony  of  Sharbut  in 
the  county  court  and  in  the  district  codrt  as 
to  his  knowledge  of  the  contents  of  the  will. 

[1,  J]  In  view  of  this  testimony  we  are  of 
the  opinion  that  the  district  court  would  have 
had  no  right  to  take  the  case  from  the  Jury, 
and  that  the  Court  of  Civil  Appeals  erred  in 
so  directing.  It  is  settled  law  in  Texas  that 
It  matters  not  how  positive  and  uncontra- 
dicted tha  testimony  of  an  interested  party 


may  be,  the  qiiastion  of  bla  credibility  most 
be  submitted  to  the  jury. 

It  was  80  held  In  Sonnentbell  v.  Brewing 
Co.,  172  U.  S.  401,  19  Sup.  Ot  233.  43  L.  Ed. 
4D2  {a  Texas  case),  and  Ihe  liolding  was  fol- 
I»wed  in  Burleson  v.  Tinnin  (Civ.  App.)  100 
S.  W.  350  (writ  of  error  refused).  The  an- 
thorities  l>eins  in  conflict  oa  the  questloa,  the 
SonBeatheil  Caae  was  followed. 

To  have  directed  a  verdict  in  favor  of  pro- 
bate would  iiave  iMen  equivaleat  to  idling 
tlM  Jury  the  evidence  was  true,  or  at  least 
ttiere  was  no  doubt  cast  upon  it.  This  the 
court  had  no  rl^t  to  da  Turner  v.  Grobe, 
24  Tex.  Ctv.  App.  564,  59  S.  W.  685. 

In  that  case  the  plaintiff  testified  In  his 
own  behalf,  and  was  uncontradicted,  but  the 
court  said  the  truth  of  his  statement  should 
have  been  submitted  to  the  Jury,  and  the 
court  was  in  error  in  Assuming  his  evidence 
was  true. 

Tho  case  of  Cheatham  v.  Riddle,  12  Tex. 
112,  states  the  rule  ea  It  prevails  la  Texas: 

"The  Jury  are  not  required  to  believe  a  wit- 
ness, althougli  he  make  a  plain  statemeht  of 
what  is  not  impossible,  and  is  neither  impeadi- 
ed  nor  contradicted,  but  ma;  discredit  him  on 
account  of  the  manner  of  giving  the  tentimon;, 
the  attendant  drcumstances,  •  •  •  and  the 
unnataralnesB  and  improbability  of  the  state- 
ment; and  this,  too,  it  seems,  where  the  wit- 
ness is  a  witness  of  the  party  against  whidi 
the  statement  militates." 

Tbat  case  has  been  cited  In  Stltale  ▼.  Ev- 
ans, 74  Tex.  596, 12  S.  W.  826,  and  many  oth- 
er cases,  and  is  cited  as  late  as  Brannan  v. 
First  State  Bank  (Qv.  App.)  211  S.  W.  916, 
and  in  40  Cyc.  25S6. 

The  following  cases  are  to  the  some  effect: 
Bailway  y.  Johnson,  23  Tex.  Civ.  App.  319, 55 
S.  W.  791,  and  GouEales  v.  Adoue  (Civ.  App.) 
66  S.  W.  543.  , 

That  the  testimony  of  attesting  witsesses 
may  t>e  impeached  wholly  by  circumstances 
is  held  in  the  following:  Baird  v.  Shaffer, 
101  Kan.  686,  168  Fac.  836,  L.  B.  A.  1918D, 
638;  In  re  McDermott'a  Estate,  148  Oal.  43, 
82  Pac.  842,  and  Blsse  t.  Gaseh,  43  Neb.  2S7, 
61  N.  W.  616. 

In  the  flrst-named  case  there  were  three 
attesting  witnesses  who  testifled,  and  in  each 
of  the  otlier  cases  two,  and  in  all  of  the  cases 
their  testimony  was  attadted  whcUy  by  cir- 
cumstances, and  in  each  case  the  iasue  was 
virtually  Identical  with  that  submitted  in  the 
Instant  case,  and  the  verdict  was  against  the 
will  in  each  case,  and  the  Judgment  was  af- 
firmed. 

In  addition  to  the  testimony  al>out  two  oth- 
er wills  besides  the  instrument  offered  for 
probate,  we  will  state  other  reasons  why  the 
case  should  have  gone  to  the  Jury. 

First.  Proponent  testified  to  Us  sister's  rig- 
nature,^  and  the  Jury  had  the  rii^t  to  dis- 
regard his  evidence. 

Second.  It  Is  evident  the  first  vrtll  was 
before  the  Jury,  and  they  may  have  condud- 
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ed  that  It  was  not  algned  by  tbe  same  per- 
son who  wrote  the  hurtramant  offered  tat 
probate. 

Third.  Tbe  teettmony  of  Sharbut  was  nn* 
doubtedly  most  remarkable,  U  not  Improba- 
ble, and  the  Jury  may  have  detected  that  In 
his  manner  of  tesUQrlng,  and  that  of  tbe 
witness  ElUn,  which  could  not  be  intopreted 
In  written  form  to  any  coort,  but  which  led 
the  Jnry  to  dlsbelieye-what  they  said. 

Fourth.  If  It  be  conceded  that  Soott,  the 
cashier,  was  an  expert  in  handwriting,  which 
the  testimony  by  no  means  shows,  his  testi- 
mony in  the  last  analysis  was  but  his  "opin- 
ion," and  the  Jury  had  all  tbe  papers  and 
signatures  before  them,  and  were 'not  obliged 
to  accept  as  correct  Scotf  s  testimony.  They 
may  have  been  as  competent  as  he  to  de< 
dde  the  question  of  fact. 

Fifth.  The  notes  were  signed  Ella  D.  Mills, 
while  the  instrument  offered  for  probate  was 
signed  EUa  MUls. 

Sixth.  Three  of  the  checks  signed  by  Shel- 
ton  were  written  in  pencil  and  two  in  ink. 
In  the  first  the  D  and  O  were  connected  by 
a  loop,  while  In  the  two  written  in  ink  the 
distance  between  the  D  and  G  is  tmusually 
great,  and  there  Is  a  distinct  comma  between 
the  D  and  the  O,  while  between  the  D  and 
C  In  the  signature  written  in  ink  to  the  in- 
Btroment  offered  for  probate  there  is  no  oom- 
ma  between  the.D  and  C,  and  the  signature 
is  only  about  less  than  half  the  length  of  that 
on  the  drafts  written  In  ink. 

These  were  all  facts  which  the  Jury  had 
tbe  right  to  consider. 

We  think  the  deduction  of  conned  for 
plaintiff  In  error  that  the  will  of  1907  and 
the  instrument  offered  for  probate  were  prac- 
tically identical,  except  the  name  of  the  dev- 
Isee^  iB  fair  and  reas(«iable,  because  both 
wills  were  before  the  Jury,  and  the  proponent 
testified  that  the  fliat  will  left  "all  her  prop- 
erty" to  Mrs.  Frame,  and  the  instrument  of- 
fered for  probate  left  it  all  to  him ;  so  there 
could  have  been  but  little,  If  any,  room  for 
difference  in  phraseology. 

[S]  The  statement  of  facts  Is  obviously  In- 
complete, and  does  not  contain  all  the  evi- 
dence offered,  most  important  parts  being 
omitted,  and  under  such  circumstances  a  re- 
mand of  the  case  for  another  trial  is  Justi- 
fied, if  not  demanded,  by  the  following  au- 
thorities: Allen  V.  Anderson  (Civ.  App.)  06 
S.  W.  54;  Davis  v.  Adams,  61  Tex.  Civ.  App. 
223,  129  S.  W.  150;  W,  O.  W.  v.  Hipp  (Civ. 
App.)  147  S.  W.  316. 

[4]  Tbe  Court  of  Oivll  Appeals  in  revers- 
ing a  case  should  not  render  ^dgment  un- 
less tlie  evidence  was  of  such  eharactor  as 
that  the  district  court  should  have  directed 
a  verdict  Mitchum  v.  Railway  Oo.,  107  Tex. 
84,  178  S.  W.  878. 

The  case  of  Rounds  v.  Col»nan  (Civ.  App.) 
1S9  S.  W.  1066,  was  a  much  stranger  case  for 


the  appellee  than  was  this  case  for  appellant, 
yet  the  Judgment  directing  a  verdict  was  ra- 
vers^, and  the  cause  remanded. 

We  do  not  mean  to  be  understood  as  ex- 
pressing, or  evep  intimating,  our  opinion  as 
to  what  the  verdict  should  have  been,  or 
what  the  tirial  court  should  have  done.  We 
simply  tuAd  that  the  Court  of  Civil  Appeals 
should  not  have  rendered  Judgment  directing 
probate  of  the  will. 

We  therefore  recommend  that  its  Judgment 
be  reversed,  and  Judgment  be  here  rendered, 
directing  the  case  to  be  remanded  to  the 
district  court  «f  Hill  county  for  another  trial. 

PHIIXIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  jodgment  of  the  Supreme  Court 


WALTON  V.  WALTON  at  aL    (No.  179-3208.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  16,  1021.) 

1.  Marriage  «s>22— Living  together  as  bssband 
and  wife  and  general  reoognltton  establitbeo 
oommon-iaw  marriage. 

Marriage  relatioiis  arc  baaed  either  on  cere- 
monial celebration  or  on  an  actual  agreement, 
and  a  common-law  marriage,  in  absence  of  con- 
flicting testimony,  may  be  presumed  from  evi- 
dence sbowing  that  tbe  parties  lived  together 
professedly  as  husband  and  wife,  and  were  bo 
recognized  by  tbe  community. 

2.  Marriage  «s>5 1— Evidence  of  conmon-law 
■arriago  belli  te  present  a  qnestlon  for  the 
Jury. 

In  a  contest  between  two  persons,  each 
claiming  to  be  the  lawful  wife  of  deceased,  for 
appointment  to  administer  his  estate,  evidence 
as  to  a  common-lBw  marriage  between  deceas- 
ed and  contestant  held  to  present  a  jury  ques- 
tion as  to  whether  there  was  a  marriage  agree- 
ment 

3.  Marriage  e=>50 (5)— Evidence  of  marriage 
by  living  together  and  reputation  held  over- 
eome  by  separation  and  marriage  to  another. 

Evidence  that  parties  were  living  together 
as  husband  and  wife  and  common  reputation 
as  such  fail  to  establish  the  fact  of  marriage 
conclusively  where  there  is  also  evidence  of  a 
later  separation,  aod  that  one  of  the  parties 
thereafter  married  another  by  a  ceremonial 
marriage;  the  presumption  of  common-law 
mhniage  from  habit  and  reputation  being  over- 
come by  proof  of  the  ceremonial  marriage. 

4.  Marriage  «=»50(5)— Applicant  for  letters 
of  administration  held  not  common-law  wife 
of  deceased. 

Although  decedent  and  contestant  had  lived 
together  as  husband  anu  wife  and  were  reputed 
to  be  sudi,  evidence  held  to  show  that  contest- 
ant was  not  decedent's  common-law  wife,  ani| 
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■vnm  not  entltied  to  administer  Ua  estate  as 
against  bis  wife  by  ceremonial  marriage. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Application  by  Marie  Betelle  Walton  for 
appointment  as  temporary  administratrix  of 
tbe  estate  of  N.  A.  Walton,  deceased,  con- 
tested by  Nora  Walton  and  another.  Judg- 
ment for  applicant  was  reversed,  and  Judg- 
ment rendered  for  contestants,  by  the  Court 
of  Civil  Appeals  (203  S.  W.  133)°,  and  the  ap- 
plicant brings  error.  Judgment  of  the  Court 
of  Civil  Appeals  reversed,  and  that  of  trial 
court  affirmed. 

Marsene  Johnson,  Elmo  Johnson,  and  Boy 
Johnson,  all  of  Galveston,  and  Cbas.  L.  Black, 
of  Austin,  for  plaintiff  in  error. 

Terry,  Cavln  &  Mills,  of  Galveston,  and  F. 
J.  Wren  and  Jno.  G.  Gregg,  both  of  Fort 
NVortb,  for  defendants  in  error. 

TAYLOB,  P.  J.  This  case  involves  a  con- 
test between  Marie  Bstelle  Walton  and  Nora 
Walton,  growing  out  of  the  applicatlcu  of 
Marie  Walton  to  be  appointed  administratrix 
of  the  estate  of  N.  A.  Walton.  Each  claims 
that  she  was  the  lawful  wife  of  the  deceased 
at  tbe  time  of  bis  death.  The  former  bases 
her  claim  upon  a  ceremonial  marriage  sol- 
emnized according  to  the  forms  of  statutory 
law.  The  latter  bases  her  claim  on  an  alleg- 
ed prior  common-law  marriage. 

Walton  died  as  a  result  of  Injuries  while 
in  the  employ  of  the  Gulf,  Colorado  ft  Santa 
F^  Ballway  Company.  Marie  Walton  filed 
suit  against  the  company  for  damages,  and 
made  application  to  be  appointed  adndnis- 
tratrlz  of  Walton's  estate.  The  railway 
company  Joined  Nora  Walton  In  contesting 
the  application.  Trial  in  the  probate  court 
resulted  in  the  appointment  of  Marie  Wal- 
ton as  administratrix.  The  contestants  ap- 
pealed to  the  district  court,  where  the  result 
was  tbe  same  as  in  the  probate  court.  The 
Court  of  Civil  Appeals  reversed  and  remand- 
ed the  case.    191  S.  W.  188. 

Tbe  case  upon  the  second  trial  In  the  dis- 
trict court  was  submitted  to  the  Jury  om  two 
special  issues,  to  wit,  whether  there  was  a 
common-law  marriage  between  Nora  Walton 
and  N.  A.  Walton,  and  whether,  in  the  event 
of  an  affirmative  answer  to  the  first  issue, 
Nora  Walton  and  N.  A.  Walton  were  divorc- 
ed. The  Jury  foimd  In  response  to  the  first 
issue  that  there  had  been  no  common-law 
marriage,  and  upon  this  finding  Judgment 
was  rendered  appointing  Marie  Walton  ad- 
ministratrix of  tbe  estate  of  the  deceased.  A 
negative  finding  having  been  made  to  the 
first  issue  submitted,  no  finding  was  made 
upon  the  second. 

The  Court  of  Civil  Appeals  was  of  opin- 
ion that  the  undisputed  evidence  showed 
there  was  a  common-law  marriage  between 
Nort  Walton  and  Nora  Walton,  and  under 


the  view  Oat  an  instructed  vadict  should 
have  been  given  In  favor  ot  defendants  In  er- 
ror, as  requested  by  them,  reversed  the  Judg- 
ment of  the  trial  court  and  rendered  Judg- 
ment in  their  favor.    203  S.  W.  133. 

The  question  for  determination  is  whether 
the  court  was  warranted  in  submitting  the 
first  special  issue.  In  other  words,  was  the 
question  of  whetlier  there  was  a  common-law 
marriage  between  N.  A.  and  Marie  Walton 
a  Jury  question? 

[1]  The  marriage  relation  and»  tbe  deci- 
sions of  this  state  is  based  upon  either  ac- 
tual agreement  or  ceremonial  celebration.  A 
marriage  at  common  law,  in  the  absence  of 
conflicting  testim<my,  may  be  presumed  from 
evidraice  showing  that  the  parties  lived  to- 
gether professedly  as  husband  and  wife,  and 
further  their  general  recognition  as  such  by 
the  community.  Tates  v.  Houston,  3  Tex. 
433;  Edelsteln  v.  Brown,  100  Tex.  403,  100 
S.  W.  129,  V23  Am.  St.  Bep.  816;  Id.  (Tex.  Civ. 
App.)  95  S.  W.  1126 ;  Hutchlns  v.  Klmntell,  31 
Mich.  130, 18  Am.  Bep.  161. 

[2]  The  testimony  is  uncontradicted  tliat 
Walton  and  Marie  Walton  lived  and  coltabit- 
ed  together  from  1897  to  1903 ;  that  Walton 
caused  notice  to  be  put  In  the  home  paper 
where  he  and  Nora  resided  togetlier  that 
they  were  married ;  that  the  parties  continu- 
ed to  live  together,  holding  themselves  out  as 
man  and  wife,  for  a  number  of  years;  that 
they  were  recognized  as  such  by  those  with 
whom  they  sustained  business  relations  and 
by  the  community  generally,  by  even  Wal- 
ton's mother  and  father,  in  whose  home  they 
spent  much  time,  and  where  they  lived  for 
some  time  as  members  of  tbe  family.  Tauee 
children  were  bom  to  them  during  tbe  period 
they  thus  lived  together. 

Such  evidence,  however,  does  not  conclD- 
slvely  establish  the  fact  of  marriage  where 
there  are  facts  tending  to  prove  that  the  par- 
ties lived  together  in  Illicit  relatioiisbip, 
rather  than  by  virtue  of  a  marriage  agree- 
ment. 

Nora  Walton  alone,  an  interested  witness, 
testified  that  there  was  an  agreement;  to 
marry  between  her  and  lier  alleged  husband. 
She  also  testified  that— 

"From  1892  until  he  left  here  (Galveston) 
there  was  talk  abont  marrying  between  Nort  A. 
Walton  and  I.  I  used  to  be  atter  him  ail  tlie 
time  to  have  tbe  ceremony  performed,  bat  be 
never  did." 

There  were  inconsistencies  and  oontradio- 
tions  in  lier  testimony  bearing  upon  her 
credibility  tliat  the  Jury  should  have  been 
permitted  to  consider  in  determining  whether 
there  was  a  marriage  agreement 

rs]  Nor  does  the  evidence  sfaovring  a  living 
together  as  husband  and  wife,  and  common 
reputation,  conclusively  establish  tlie  fact  of 
marriage,  where  there  is  also  evidmoe  that 
later  there  was  a  separation  between  tbe 
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partlea,  and  one  of  tbem  was  thereafter 
aotually  married  by  ceremonial  marriage  to 
axiottier  person.  The  presumption  of  mar- 
irla.ee  based  on  habit  and  reputation  Is  In 
such  case,  overcome  by  proof  of  the  cere- 
monial marriage.  Jones  v.  Jones,  48  Md. 
391,   30  Am.  Rep.  466. 

[4]  A  marriage  certificate  was  Introduced 
by  Marie  Walton  showing  a  ceremonial  stat- 
utory marriage  to  N.  A.  Walton  in  Decan- 
■ber,  1907.  The  evidence  further  shows  that 
Immediately  after  the  ceremony  Walton  and 
Marie  Walton  moved  to  Galveston,  where 
tbey  subsequently  resided  until  bis  death  In 
1915;  that  during  the  time  they  lived  to- 
setber  two  children  were  born  to  them. 
Marie  Walton  testified  that  she  had  no 
knowledge  that  any  one  claimed  she  was  not 
the  wife  of  N.  A.  Walton  prior  to  the  time 
sbe  filed  suit  against  the  railway  company 
to  recover  damages  on  account  of  his  death. 
It  Is  undisputed  that  she  and  the  children 
visited  in  Iowa  where  Nora  Walton  lived, 
and  that  Nora  Walton  knew  this:  that  Nora 
Walton  claimed  no  rights  as  the  wife  of 
Walton  after  his  marriage  to  Marie  Walton 
nntU  after  the  suit  was  brought  against  the 
railway  company. 

There  was  abundant  testimony  to  support 
a  finding  In  response  to  the  issue  submitted 
that  there  was  a  marriage  at  common  law 
between  N.  A.  Walton  and  plaintiff  In  error. 
It  does  not  warrant  the  holding  of  the  Court 
of  Civil  Appeals,  however,  that  there  was 
conclusively  such  a  marriage. 

The  holding  and  Judgment  of  the  Court  of 
Civil  Appeals  were  based  solely  on  its  con- 
clusion that  there  was  no  evidence  to  sup- 
port the  Jury  finding  that  there  was  no  oom- 
mon-law  marriage.  Having  made  no  find- 
ings of  fact  to  defeat  recovery  by  plaintiff  in 
error,  the  Judgment  of  the  Court  of  Civil 
Appeals  should  be  reversed,  and  that  of  the 
trial  court  affirmed;  and  we  so  recommend. 
Beck  V.  Tex.  Co.,  105  Tex.  303, 148  S.  W.  295 ; 
Tweed  v.  Tel.  Co.,  107  Tex.  247,  166  S.  W. 
696,  177  S.  W.  957 ;  Cox  v.  St  Loula  &  S.  V. 
B.  Co.  (Sup.)  222  S.  W.  964. 

PHIX/IiIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


LANCASTER  et  al.  v.  PITZER. 
(No.  222-3357.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  16,  1921.) 

Carriers   «s»2l5(2)— Carrier  held    not   liable 

for  loss  of  hoBs  before  delivery  from  poison 

eaten  on  premises  adjoining  Its  shipping  pens. 

A  carrier  cannot  be  held  for  loss  of  hogs 

from  eating  poison  found  on  premises  adjoining 


its  shipping  pens,  bat  not  under  Its  control, 
where  a  dipping  vat  for  stock  was  in  operation, 
and  on  which  premises  the  hogs  strayed  while 
in  the  shipper'a  possession  and  before  delivery 
or  tender  to  the  carrier;  the  carrier  under  such 
circumstances  owing  the  shipper  no  duty  either 
to  keep  such  premises  free  from  poison  or  to 
prevent  the  hogs  from  reaching  the  same,  and 
the  care  taken  by  the  shipper  and  his  agents 
to  prevent  the  hogs  from  eating  the  poison  not 
being  material. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Suit  by  S.  A.  Pltzer  against  J.  U  Lancas- 
ter and  Pearl  Wight,  receivers  of  the  Texas 
&  Pacific  Railroad,  in  which  the  defendants 
made  L.  A.  Miller  a  party.  Judgment  for 
plaintiff  against  the  receivers,  and  for  the  re- 
ceivers against  L.  A.  Miller,  was  affirmed  by 
the  Court  of  (Svll  Appeals  (211  S.  W.  813), 
and  the  receivers  bring  error.  Judgments  of 
the  district  court  and  Court  of  Civil  Appeals 
reversed,  and  judgmoit  rendered  for  liie  re- 
ceivers. 

J.  M.  Wagstaff,  of  Abilene,  for  plaintlfrs  In 
error. 

Ben  L.  Cox,  of  Abilene,  for  defendant  In' 
error. 

KITTRELL,  J.  J.  L.  Lancaster  and  Pearl 
Wight  were  receivers  of  the  Texas  &  Pacific 
Railroad,  and  one  L.  A.  Miller  operated  a 
(lipping  vat  for  dipping  cattle,  which  vat,  as 
the  Court  of  Civil  Appeals  found,  "was  upon 
premises  not  under  the  control  or  manage- 
ment of  the  receivers,  but  owned  and  oper- 
ated by  one  Miller  under  the  supervision  of 
the  Live  Stock  Sanitary  Board  of  Texas." 

If  It  Is  meant  by  this  language  that  the 
vat  was  owned  and  operated  by  Miller,  the 
statement  is  correct,  but  he  did  not  own  the 
land,  but  as  a  copy  of  lease  contract,  which 
Is  made  a  part  of  the  statement  of  facts, 
shows,  the  land  was  leased  to  him  by  the  re- 
ceivers, for  the  express  purpose  of  operating 
the  dipping  vat  which  he  exclusively  man- 
aged, and  the  railway  company  bad  no  part 
whatever  in  the  management.  The  property 
leased  to  Miller  adjoined  the  shipping  pens. 

Defendant  In  error  was  a  dealer  in  hogs, 
and  on  October  8,  1917,  drove  81  hogs  ready 
for  market  down  to  the  shipping  point  on  the 
Texas  &  Pacific  Railway  at  Abilene,  in  order 
to  put  them  In  the  shipping  pens  preparatory 
to  shipping  them  to  Fort  Worth. 

When  the  hogs  reached  the  shipping  pen, 
or  near  It,  the  gate  to  the  shipping  pen  was 
locked)  and  plaintiff  In  error  had  to  send  bis 
son  to  the  station  four  or  five  blocks  away 
to  get  the  key.  When  making  previous  ship- 
ments he  always  got  the  key  first,  but  on  the 
occasion  In  question  he  did  not 

According  to  plaintiff's  own  testimony,  it 
took  the  messenger  something  like  30  or  40 
minutes  to  get  the  key  and  get  back,  and  In 
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the  meantime  tlie  bogs  wandered  about,  and 
many  of  them  ate  some  poisonous  substance, 
evidently  the  refuse  or  deposits  from  th^  dip- 
ping vat,  by  reason  of  which  about  a  third  of 
them  died,  and  most,  If  not  all,  of  the  rest 
were  injured,  and  reduced  In  value,  to  such 
extent  that  the  lass  was  approximately  $2;- 
000. 

The  receivers  pleaded  that  they  were  not 
responsible  as  they  had  no  connectloii  with 
the  ccmtrol  or  management  of  the  dipping 
vat,  or  the  grotmd  on  which  It  was  located, 
and  pleaded  that  if  any  recoverable  loes  oc- 
cnrred  Miller  was  responsible  In  law  there- 
for, and  prayed  Judgment  over  against  hUn, 
in  event  they  were  subjected  to  Judgment. 

Miller  pleaded  that  the  dipping  vat  was  es- 
tablished, maintained,  and  controlled  In  ac- 
cordance with  the  live  stock  quarantine  law 
of  the  state  as  it  applied  to  Taylor  county, 
and  not  by  blm,  and  pleaded  that  the  injury 
to  the  hogs  was  caused  by  the  negligence  of 
plaintiff,  and  that  they  were  at  large  In  vlo- 
Uitiim  of  a  city  ordinance. 

The  case  was  submitted  on  special  Issues, 
and  the  Jury  found  that  the  poison  from  the 
■dipping  vat  was  the  cause  of  the  death  and 
sickness,  and  to  the  question  where  the  hogs 
got  the  poison,  the  answer  was,  "In  and 
around  the  stock  pens,"  and  found  the  receiv- 
ers were  negligent  in  i)errnitting  the  x>olson 
to  be  In  and  around  the  pens,  and  that  by  the 
exercise  of  ordinary  care  they  could  have 
known  that  it  was  scattered  around  the  pens 
and  adjacent  thereto.  Judgment  was  entered 
pursuant  to  the  verdict  against  the  receivers, 
and  Judgment  was  given  over  against  Miller 
In  their  favor  for  the  same  amount,  practi- 
cally $2,000. 

Miller  did  not  appeal,  and  on  appeal  by  the 
receivers  the  Judgment  was  affirmed.  211  S. 
W.  313. 

There  were  many  requested  charges,  and 
objection  to  these  given,  and  both  defendants 
presented  lengthy  motions  for  a  new  trial; 
but  the  case  is  before  us  In  very  concrete 
form. 

In  their  application  for  writ  of  error,  they 
use  this  language: 

"We  only  ask  upon  the  ground,  which  is  the 
first  essignmciit  of  error,  the  second  assign- 
ment of  error  in  the  brief,  and  m  the  motion 
for  a  rehearing  being  exactly  the  sooie  as  the 
first  assignment." 

The  first  assignment  of  error  In  the  appli- 
cation, which  was  the  first  ground  of  the  re- 
ceiver's motion  for  a  new  trial,  is  as  follows : 

"The  court  erred  in  refusing  to  give  special 
charge  No.  1  asked  by  these  defendants  re- 
questing the  court  to  charge  the  jury  peremp- 
torily in  their  favor,  there  being  no  evidence 
to  show  that  the  defendant  receivers  were 
negligent  in  permitting  the  plaintiff's  hogs  to 
get  poison  from  the  dipping  vat,  the  evidence 
being  entirely  to  the  contrary  and  showing 
that  these  defendants  were  not  negligent." 


The  Court  of  CSvll  Appeals  baaeai  its  hold- 
ing that  the  receivers  were  liable  upon  the 
following  statement,  which  la  copied  from 
the  (pinion: 

"The  undisputed  facts   show  that,    for  the 
purpose  of  shipping  them  to  Port  \^orth,  the 
plaintiff  drove  his  hogs  up  to  the  stock  pens  of 
the  Texas  &  Pacific  Railway  Company,  then  ia 
the  custody  and  control  of  receivers;  that  npoa 
arriving  at  the  pens  the  men  in  charge  of  the 
hogs  found  the  gate  locked;   that  one  of  them 
went  for  the  key,  and  while  gone,  abont  15 
minutes,  the  hogs  were  permitted  to  stray  into 
an  adjacent  inclosure  where  a  dipping  vat  was 
being  conducted  for  dipping  cattle   for  tick* 
with    an   arsenic  solution.     This    dipping   vat 
was  upon  premises  not  under  the  control  or 
management  of  the  receivers,  bat  owned  and 
operated  by  one  Miller  under  the  sapervisioD 
of  the  live  stock  sanitary  board  of  Texas;  that 
when  they  were  observed  by  the  herders  to  be 
rooting  about  and  eating  something  they  were 
driven  out  immediately.    There  is  other  testi- 
mony that  the  hogs  were  rooting  around  the 
stock  pens  and  in  the  stock  pens.    There  is  ne 
evidence  in  this  record  that  the  poisonous  sub- 
stance was   caused   to  be  in  and   about  the 
pens  by  the  receivers  or  their  agents,  nor  is 
there  any  evidence  that  they  knew  of  its  being 
there." 

Pursuant  to  the  foregoing  statement,  tlK 
Court  of  Civil  Appeals  says: 

"The  question  presented  by  these  assign- 
ments is:  Is  the  defendant  liable  because  the 
poison  was  there,  or  by  the  exercise  of  ordinair 
care,  as  found  by  the  jury,  they  could  liare 
known  that  it  was  there?" 

It  answered  the  query  so  framed  as  fol- 
lows: 

"We  think  that  they  are  properly  held  liable 
under  the  rule  that  they  are  required  to  keep 
suitable  pens  for  the  shipment  of  cattle  (O-  C. 
&  S.  P.  Ry.  Co.  V.  Trawick,  80  Tex.  270: 
same  case.  15  S.  W.  60S,  IS  S.  W.  94S:  N.  & 
W.  Ry.  Co.  V.  Harman  et  al.,  91  Va.  601,  22 
S.  B.  400,  44  Tj.  R.  a.  289,  60  Amer.  St.  Rep. 
855,  and  note),  whether  they  put  it  there  or 
knew  of  its  being  there  or  not," 

The  Trawick  Case  is  <me  often  cited,  and 
it  unquestionably  holds  that  a  railroad  com- 
pany is  required  to  keep  pens  for  the  ship- 
ment of  cattle  suitahle  for  the  business,  and 
in  that  case  damages  were  adjudged  against 
the  railroad  for  cattle  lost  by  reas(Mi  of  a  de- 
fective pen. 

There  is  no  allegation  infthe  instant  case 
that  plaintiff  sustained  any  loss  by  reason 
of  any  defect  in  the  shipping  pens  of  the 
road.  The  injury  to  the  hogs  occurred,  or 
the  poison  which  occasioned  the  injury  was 
obtained,  before  the  hogs  ever  got  into  the 
shipping  pens.  They  were  kept  or  attempted 
to  be  kept  in  the  angle  formed  by  two  wings 
of  the  stock  pen  until  the  key  earner  or 
abont  half  an  hour. 

The  plaintiff  himseU  testified  t 
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"Some  of  the  hogs  got  in  there  ai«and  Mr. 
Bfiller'a  pens,  and  we  bad  to  get  them  out  I 
do  not  know  about  that  George  Steven*  run 
t:liem  oat  as  qnick  as  he  could.  *  •  *  That 
ia  where  they  got  the  poison.  They  were  eat- 
ing there  in  front  of  the  pens  and  in  the  pens, 
cuad  all  the  time  they  were  just  eating  and  root- 
ing around." 

« 

Later  In  the  coarse  of  his  examination  be 
testified : 

"The  pens  of  the  Texas  &  Pacific  Ballway 
Oompany  are  hog  proof  pens.  The  pens  of 
^Ir.  Miller  are  not  hog  i>roof." 

It  Is  evident  therefore  that,  in  addition  to 
tlie  fact  testified  to  by  plaintiff,  the  Texas 
&  Pacific  pens  were  both  locked  and  hog 
S>roof — therefore  the  hogs  could  not  get  In 
tbere  while  being  herded.  There  Is  the  posi- 
tive, imequlvocal  testimony  of  plaintiff  that 
tlie  hogs  got  the  poison  in  the  Miller  pens, 
over  which  the  railroad  company  had  no  con- 
trol and  out  of  which  his  servant  Stevens 
testified  the  hogs  could  have  been  kept,  and 
Into  wMch  they  entered  and  were  there  eat- 
ing before  Stevens  knew  It;  and  he  said  he 
noticed  sick  hogs  before  they  got  Into  the 
Ttexas  &  Pacific  shipping  pen.  In  this  state 
cf  the  evidence,  there  is  no  room  left  for  any 
conjecture  or  any  discussion  as  to  the  weight 
of  the  evidence,  as  to  where  the  hogs  got  the 
poison. 

The  Jury  said  they  got  "in  rfnd  around  the 
stock  pens,"  which  Is  a  very  dastic  term  and 
might  apply  if  the  hogs  had  gotten  the  poison 
a  hundred  yards,  more  or  less,  from  the  stock 
pens.  But  that  they  got  in  the  Miller  pens  is 
sbown  beyond  all  doubt  by  plaintiff's  own 
testimony. 

Stevens  said  that  whUe  the  hogs  were  be- 
ing held  there  in  front  of  the  gate,  some  of 
them  got  under  the  fence  Into  Miller's  pen 
where  the  vat  was ;  about  half  of  them  did 
80.    There  were  81  in  all — 

"As  qnick  as  I  seen  them  I  jumped  over  and 
run  round  and  run  them  back.  We  did  not  care 
for  them  going  around  Mr.  Miller's  stock  pens, 
except  we  wanted  to  keep  them  together.  We 
could  have  kept  them  away  from  Mr.  Miller's 
pens." 

This  being  true,  evidently  the  question  of 
any  defect  In  the  pens  of  the  railroad  com- 
pany was  not  Involved.  They  were  both  hog 
proof  and  locked.  The  delay  in  putting  the 
hogs  in  the  pens  arose  from  the  fact  that 
plaintiff  waited  till  he  got  to  the  pens  before 
sending  for  the  key,  instead  of  doing  as  he 
had  Invariably  before  done,  getting  the  key 
first.  Had  he  not  done  so,  the  hogs  woald 
have  gone  immediately  into  the  Texas  &  Pa- 
cific pens.  Tlie  question  to  be  determined  Is 
whether  the  railroad  company  is,  under  the 
facts  found  by  the  Court  of  Civil  Appeals, 
liable  In  law  for  the  poisonous  residue  from 
the  vat  being  left  exposed  in  Miller's  pens. 

Tliat  court  finds  that  the  vat  was  on  prem- 
ises not  under  the  control  or  management  of 


d>e  recetvera,  bat  owned  and  operated  by  one 
Miller  under  the  supervisitm  of  the  Ldvs 
Stock  Sanitary  Board  of  Texas.  Miller  had 
been  running  the  dipping  pens  about  five 
years,  and  plaintiff  had  made  many  ship* 
ments  of  hogs  from  the  railway  pens,  which 
were  joined  by  the  dipping  pens,  bat  from  a 
diagram  in  the  statement  of  facts  appear  to 
have  been  under  an  entirely  separate  endo- 
sore. 

Under  such  a  state  of  facts  we  are  unable 
to  see  the  applicability  of  the  law  of  the  Tra- 
wick  Ca^e  to  the  situation,  though  it  be,  as 
it  Is,  unquestionably  sound  law. 

The  case  of  Railway  v.  Harman  et  al.,  cit- 
ed by  the  court,  is  a  Virginia  case,  and  the 
conclusion  reached  by  the  court  was  mani- 
festly correct.  The  railroad  company  kne\^ 
that  salt  water  was  running  through  their 
loading  pen,  and  the  evidence  clearly  estab- 
lished that,  owing  to  Its  negligence  in  per- 
mitting sadty  a  condition,  the  plaintiff  suf- 
fered the  loss  alleged,  from  the  death  of 
lambs  which  drank  the  water.  We  have  no 
such  case  before  us. 

We  are  bormd  by  the  finding  of  fact  of  tlie 
Court  of  Civil  Appeals  that  the  railroad  com- 
pany had  no  control  or  management  over  the 
premises  on  which  the  vat  was  situated.  It 
was  through  Miller,  who  managed  It  and  col- 
lected the  fees,  under  ttte  control  of  the  Live 
Stock  Sanitary  Commission,  and  as  we  have 
said,  there  was  no  defect  in  the  fence  of  the 
railway  pens,  and  the  gate  to  them  was 
locked,  and  the  hogs  were  found  to  be  sick 
before  the  gate  was  opened  and  they  were 
put  In  the  shipping  pen. 

A  railroad  company  might  in  fact  fall  to 
comply  with  the  legal  requirement  to  keep  a  . 
pen   suitable  for   shipping   cattle,   yet  such . 
failure  would  not  render  it  liable  for  dam- 
ages arising  from  some  cause  having  no  re- . 
latlon  to  such  failure. 

It  is  shown  by  the  evidence  that  it  was  im- 
possible to  so  herd  hogs  as  to  Beep  them 
from  wandering  around.  It  is  shown  too 
clearly  that  they  were  not  being  carefully 
watched  because  about  half  of  them  got  into 
the  Miller  Inclosure  before  Stevens  or  any- 
one else  knew  of  it.  Plaintiff  made  no  point 
that  the  gate  being  locked  was  Improper,  and 
that  precaution  seems  to  have  been  accepted 
as  a  matter  of  course. 

His  failure  to  get  the  key  and  unlock  the 
gate  before  he  got  there  with  the  hogs  caused 
the  delay  and  the  consequent  wandering  of 
the  hogs,  which  plaintiff  says  "40  men"  could 
not  have  prevented. 

We  will  suppose  that  while  the  unrestraln- 
able  hogs  were  wandering,  they  had  reached 
the  railroad  track,  and  a  passing  fast  passen- 
ger train  bad  killed  24  ns  the  poison  did, 
would  the  railroad  company  have  been  re- 
sponsible even  if  its  shipping  pen  had  been 
wholly  defective  for  the  purpose  of  shipping 
cattle?    Most  assuredly  not. 

Plaintiff  in  error  cited  In  the  Court  of 
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Civil  Appeals  the  case  of  Russell  t.  Consl- 
dine,  101  Kan.  631,  168  Pac.  1005,  a  case  be- 
tween wblch  and  the  Instant  case  there  is 
a  similarity  that  is  most  unusual.  The  Court 
of  Civil  Appeals  makes  no  refermce  to  that 
case  In  its  opinion. 

In  that  case  the  railway  company,  a»  In 
this,  leased  a  part  of  its  premises  to  Gonsl- 
dlne  for  the  purpose  of  dipping  cattle.  Just 
as  the  lease  was  limited  to  Miller  in  the  In- 
stant case,  except  that  Consldine  conld  dip 
only  such  cattle  as  were  shipped  or  to  be 
shipped  over' the  railroad's  line,  while  Miller 
dipped  for  the  public. 

(^ttle  being  shipped  Into  Oklahoma  were 
required  to  be  dipped,  and  while  Consldine 
wag  a  public  officer  of  the  state  of  Oklahoma, 
and  a  federal  Inspector,  the  dicing  vat  was 
Ills  personal  enterprise.  He  was  shown  to  be 
responsible  beyond  all  doubt  for  the  water  in 
the  ditch  out  of  which  the  cattle  drank  be- 
coming poisoned.  He  had  paid  for  cattle 
whidi  had  been  poisoned  from  It,  and  bad  put 
up  a  wire  fence  to  keep  the  town  cattle  from 
drinking  from  It.  The  railroad  had  nothing 
to  do  with  dipping  the  cattle,  and  did  not 
know  the  water  In  the  ditch  was  pcdsonous — 
nor  did  the  railroad  in  this  case.  In  the 
Kansas  Case,  the  railroad  was  held  not  to 
be  liable.  Plalntlfl  in  tlils  case  and  his  wit- 
nesses said  they  knew  of  no  danger,  and  had 
never  had  any  hogs  pcrfsoued  before  though 
they  had  shipped  many.  In  the  Kansas  case 
the  cattle  were  not  in  the  custody  of  the  rail- 
road while  being  dipped,  or  afterwards.  In 
the  instant  case,  the  hogs  were  never  in  the 
custody  of  the  railroad,  but  of  their  owner, 
and  they  were  so  carelessly  herded  that  half 
of  them  were  on  Miller's  premises  before 
plaintur  or  his  agent  knew  it  They  would 
have  gone  immediately  upon  their  arrival  on 
the  grounds  into  the  railroad's  "hog  proof 
shipping  pen,  but  for  the  neglect  of  i^alntUI 
to  get  the  key  before  bringing  than  to  the 
gate. 

Plaintiff  had  lived  in  Abilene  about  11 
years  and  had  been  shipping  hogs  about  a 
year.  He  knew  what  Miller's  premises  were 
used  for,  and  had  been  used  for,  for  6  years, 
and  where  they  were  situated.  It  Is  clear  that 
there  can  be  no  liability  fixed  on  the  rail- 
road company,  because  the  hogs  got  the  poi- 
son while  under  the  care  and  control  of  plain- 
tiff— and  not  of  the  railroad  company — and 
because  they  got  it  on  premises  over  which 
the  railroad  company  had  no  omtrol,  as  the 
Court  of  Civil  Appeals  found,  but  which,  as 
plaintiff  knew,  was,  and  had  been  for  6  years, 
solely  under  Miller's  control. 


It  is  elementary  that  there  can  be  no  dam- 
ages where  there  has  been  no  breach  of  duty, 
and  it  is  likewise  elementary  that  a  defend- 
ant be  held  liable  only  for  such  damages  as 
it  might  be  reasonably  expected  would  result 
from  a  breach  of  duty — If  <»e  there  be. 

It  does  not  appear  to  us  that  the  railroad 
company  couKd  reasonably  have  expected  that 
poisonous  substances  would  be  left  exposed 
on  Miller's  premises,  and  that  plaintiff  would 
drive  81  head  of  hogs  to  or  near  those  prem- 
ises, and  herd  or  try  to  herd  them  there 
while  a  key  was  procured  to  open  the  gate  to 
the  railway  pen,  instead  of  getting  the  key 
first,  and  that  the  hogs  would  be  so  careless- 
ly herded  that  they  would  be  allowed  to  get 
on  Miller's  premises  before  plaintiff  or  his 
servants  knew  it,  and  thereby  be  able  to  get 
the  poison  on  premises  over  which  the  rail- 
way had  no  control,  as  the  Court  of  Civil  Ap- 
peals flnds!  was  the  case. 

We  recommend  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
reversed,  and  judgment  rendered  In  favor  of 
plaintiffs  in  error. 

McCI;BNDON,  p.  J.  I  concur  in  the  con- 
dosion  that  Judgment  should  be  rendered  in 
favor  of  the  receivers.  The  case  has  been 
fully  developed,  and  the  record  shows  with- 
out ctmtradiction  that  the  dipping  pens.  Were 
held  under  lease  by  defendant  Miller,  and 
the  receivers  had  no  control  over  or  interest 
in  them;  that  the  poisonous  substance  eatoi 
by  the  hoga  was  found  ripoa  the  premises  of 
Miller,  and  not  upon  those  of  the  receivers; 
that  the  hogs,  when  they  ate  the  poison,  were 
in  possession  of  plaintiff  and  had  not  been 
delivered  or  tendered  to  the  receivers.  Ud- 
der  these  circumstances,  the  recovers  owed 
no  duty,  either  contractual  or  otherwise,  to 
plaintiff,  either  to  keep  Miller's  pais  ftee 
from  poi8<xi  or  to  prevent  plalntitTs  hogs 
from '  reaching  It.  Owing  no  duty,  there 
could  be  no  liability.  The  conduct  of  plain- 
tiff and  his  agents,  and  their  prudence  or  Im- 
prudence, in  not  preventing  the  hogs  from 
eating  the  poison,  has  no  bearing  up<m  any 
issue  in  the  case. 

POWELIi,  J.  I  concur  In  the  views  ex- 
pressed by  the  Presiding  Judge. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  Altered  as 
the  Judgment  of  the  Supreme  Court 
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OI.SEN  V.  GRELLE  «t  al. 

(C!omini88ion  of  Appeals  of  Texas,  Section  B. ; 
March  16,  1921.) 

1.  Ufa  MtatM  «s>8— LlmiUtlOBS  do  ant  ran 
Maiast  renainilarBieB  dariag  Ufa  taaancy. 

Limitatioiia  do  not  begiii  to  run  against  re- 
mainderman until  the  death  of  the  life  tenant, 
in  favor  of  persons  not  strangers  to  the  life 
estate. 

2.  Tenandy  In  oommoa  <S=>I5(7,8)— PosaoMlon 
by  eotenant,  whaa  adverse. 

A  eotenant  not  In  possession  moat  hare 
aetnal  knowledge  of  the  fact  that  eotenant  in 
possession  is  disputing  his  right  to  the  proper- 
ty, or  such  cotenant's  possession  and  assertion 
of  hostile  claim  muat  be  so  notorious  as  to 
aathorize  the  presumption  that  the  other  joint 
owner  had  knowledge  thereof;  but  possession 
under  deed  or  deeds  executed  by  a  eotenant 
and  purporting  to  conyey  the  entire  property  is 
hostile  to  that  of  the  eotenant,  and  he  is 
charged  with  knowledge  of  the  hostile  character 
thereof. 

3.  Limitation  of  artlont  «=.I9(I)— Deed  ex». 
cuted  under  forosd  power  of  attorney  a 
"forged  deed,"  under  limitation  statute. 

A  deed  executed  under  a  forged  power  of 
attorney  was  a  forged  deed,  within  the  meaning 
of  the  five-year  statute  of  limitatioBs  (Rev. 
St.  art.  5674),  which  provides  that  it  shall 
not  apply  to  one  who  woul^  deraign  title 
through  a  forged  deed. 

Error  to  Conrt  of  avil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  WllUam  Olaeh  against  William 
GreUe  and  others.  The  Court  of  Civil  Ap- 
peals affirmed  a  Judgment  for  defendants 
(190  S.  W.  240),  and  plaintiff  brings  error. 
Judgments  of  the  district  court  and  Court 
of  Civil  Appeals  reversed,  and  cause  re- 
manded, with  directions. 

Jas.  Ral^,  of  San  Antonio,  lor  plalntUI 
In  error. 

B.  B.  Anderson,  of  Ooldtlwalte.  for  de- 
fendants In  error. 


McCLENDON,  P.  J.  This  was  a  suit  by  Wil- 
liam Olsen  against  William  Grelle  and  others, 
for  the  partition  of  the  Joseph  T.  Bell  survey 
In  Hamilton  county,  containing  320  acres. 
Plalntur  claimed  to  be  the  owner  of  one-half 
undivided  Interest  The  defendants  set  up 
title  in  themselves,  and  among  other  pleas 
invoked  the  statute  of  limitations  of  three, 
five,  and  ten  years.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and  Judgment 
was  rendered  for  the  defendants;  the  Judg- 
ment reciting  that  the  defendants  established 
their  pleas  of  limitations  under  the  five  and 
ten  year  statutes.  The  Court  of  Civil  Ap- 
peals affirmed  this  Judgment,  holding  that 
the  evidence  sufficiently  established  title  un- 
der the  five-year  statute.     190  S.   W.  240. 


OLSEK  T.  OJtELUB  927 

(Sit  aw.) 

,  The  correctness  oit  this  holding  by  the 
(No.  144-3077.)  ;  Court  of  C!ivll  Appeals  is  assailed,  upon  the 
contention  that  the  evidence  was  insufficient 
under  the  flTe>-year  statute  upon  two 
grounds:  First,  because  the  defendants  were 
cotenanta  of  plaintlfl,  and  no  notice  of 
their  adverse  holding  had  been  brought  home 
to  plaintiff;  and,  second,  because  defendants, 
in  order  to  defeat  plalntlfTs  title,  would,  In 
the  absenoe  of  the  five-year  statute,  have  to 
deraign  title  through  a  forged  deed. 

In  1881  the  title  to  the  survey  was  vested 
In  Dortle  Olsen  for  life,  with  remainder 
to  William  Olsen,  plalntUF,  and  Samuel  Ol- 
sen. On  May  17, 1881,  Dortle  Olsen,  "acting 
for  herself,  and  purporting  to  be  acting  as 
agent  and  attorney  in  fact  for  William  Ol- 
sen under  a  power  of  attorney  from  him, 
conveyed  the  320  acres  to  S.  B.  Thorpe  and 
L.  W.  Campbell."  Six  days  later  Samuel 
Ols^  conveyed  to  Thorpe  and  Campbell  a 
one-half  undivided  Interest  In  the  survey. 
By  mesne  conveyance  under  these  deeds  240 
acres  of  the  survey  passed  In  1888  in  several- 
ty to  defendant  William  Grellfe,  and  in  the 
same  year  80  acres  passted  In  like  manner 
to  defendant  J.  T.  Priddy.  For  more  than 
ten  years  prior  to  the  filing  of  the  suit  all 
the  deeds  under  which  Grelle  and  Priddy 
claimed  had  been  duly  of  record,  and  they 
had  each  paid  taxes  and  held  such  possession 
of  the  respective  tracts  as  would  meet  the 
requirements  of  our  limitation  statutes. 
Dortle  Olsen  died  about  six  or  seven  years 
before  this  suit  was  brought  William  Ol- 
sen testified  that  he  did  not  execute  any 
power  of  attorney  in  favor  of  Dortle  Olsen, 
and  no  evidence  was  offered  showing  that 
any  power  of  attorney  was  ever  executed. 

[1]  The  defendants  not  being  strangers  to 
the  life  estate  of  Dortle  Olsen,  limitation 
would  not  begin  to  run  against  the  remain- 
derman until  her  death,  which  precludes 
reliance  upon  the  ten-year  statute  of  lim- 
itations; but  limitation  .would  begin  to  run 
against  tbe  remainderman  from  the  date  of 
the  death  of  the  life  tenant  Millican  v. 
McNeill,  102  Tex.  189,  114  S.  W.  106,  21  L. 
B.  A.  (N.  S.)  60, 132  Am.  St  Bep.  863,  20  Ann. 
Gas.  74. 

[2]  We  caxmot  agree  with  plaintilfB  con- 
tention that  notice  of  defendants'  adverse 
claim  was  not  brought  home  to  plaintiff  so 
as  to  charge  him  with  knowledge  thereof. 
That  the  eotenant  not  in  possession  must 
have  actual  knowledge  of  the  fact  that  the 
eotenant  In  possession  Is  disputing  his  right 
to  the  property,  or  such  cotenant's  posses- 
sion and  assertion  of  hostile  claim  must  be 
80  notorious  as  to  authorize  the  presump- 
tion that  the  other  Joint  owner  had  knowl- 
edge thereof,  is  well  established  In  this  state. 
Stiles  V.  Hawkins,  207  S.  W.  80,  and  author- 
ities there  cited.  But  It  is  equally  as  well 
established  that  .where  one  goes  into  possea- 
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sion  of'  pi^perty  nader  deed,  or  deeds,  ex- 
ecuted by  a  cotenant,  and  purporting'  to 
C(»iTey  the  entire  property,  sncb  possession 
Is  bostlle  to  that  of  the  cotenant,  and  he  Is 
dtarged  with  knowledge  of  the  hostile  char- 
acter thereof.  The  rale  Is  thus  stated  in 
1  Cyc.  1078: 

"Except  in  one  state,  where  one  of  seTeral 
tenants  in  common  execotes  a  deed  purporting 
to  convey  the  entire  premises  to  one  who  en- 
ters into  possession  thereof  claiming  title,  or 
recording  his  conveyance,  this  will  constitute  a 
disseisin  of  the  cotenants  and  after  the  ex- 
piration of  the  statutory  periods  of  limitations 
their  right  to  the  land  will  be  barred." 

In  addition  to  the  authorities  cited  by 
the  Court  of  Civil  Appeals  upon  this  ques- 
tion, there  Is  an  extended  note  under  the 
case  of  Uoyd  y.  Mills,  32  L.  B.  A.  (N.  S.) 
702.  See  also  7  Ruling  Case  Law,  pp.  854- 
a50;  Clymer  v.  Dawkins,  3  How.  674,  11  L. 
Ed.  778. 

We  think  the  Court  of  CItII  Appeals  cor- 
rectly held  that  the  possession  of  the  defend- 
ants from  the  datp  of  the  death  of  Dortie 
Olsen  amounted  to  an  ouster  and  disseisin 
of  William  Olsen,  and  that  limitation  began 
to  run  against  him  from  that  date. 

[3]  Oonfining  their  adyerse  possession  to 
the  period  between  the  death  of  Dortie 
Olsen  and  the  filing  of  the  suit,  a  period  of 
not  exceeding  seven  years  under  the  evi- 
dence, defendants,  in  order  to  maJntain 
title  by  limitation,  are  required  to  resort 
to  the  article  of  the  statutes  (R.  S.  art  5674) 
covering  the  five-year  period,  wherein 
it  is— 

"Provided,  that  this  article  shall  not  apply 
to  any  one  •  *  *  who  in  the  absence  of  this 
article  would  deraign  title  through  a  forged 
deed." 

It  la  dear,  from  the  foregoing  statement, 
that  defendants,  in  order  to  establish  title,  in 
the  absence  of  their  claim  of  limitation  un- 
der the  five-year  statute,  would  have  to  de- 
raign title  through  the  deed  from  Dortie 
Olsen,  purporting  to  convey  William  Olsen's 
half  Interest  in  the  property,  and  that,  if 
that  deed  had  been  executed  under  a  valid 
power,  their  title  would  have  been  unassail- 
able. The  case,  therefore,  falls  clearly  with- 
in the  quoted  proviso  of  article  6674,  unless 
the  expres.slon  therein,  "forged  deed,"  should 
be  held  not  to  embrace  a  deed  executed  un- 
der a  "forged  power  of  attorney."  Such 
construction  would  be  narrow  and  technical, 
and  not  in  accord  with  the  spirit  and  pui^ 
pose  of  the  proviso,  which  purpose  was  no 
doubt  that  the  five-year  limitation  period 
should  not  apply  where  invoked  to  perfect 
a  title,  regular  on  Ite  face,  but  tainted  with 
forgery.  While  the  deed  of  Dortie  01s«a 
might  not,  under  the  rules  of  criminal  law, 
be  held  .to  be  forged,  yet  it  depended  for  its 


validity  upon  a  ralidly  execrfted  power,  and, 
if  that  po:wer  was  forged,  the  deed  itself 
was  within  the  contemplati<m  of  the  proviao 
tainted  with  forgery. 

We  conclude  that  the  Judgments  of  the 
district  court  and  Ooort  of  CItII  Appeals 
should  be  reversed,  that  plaintiffs,  as  against 
the  defendants,  should  be  decreed  to  have 
title  to  a  one-half  undivided  Interest  In  the 
land  sued  for,  and  that  the  cause  should  be 
remanded  to  the  district  court  for  the  pur- 
pose of  iMirtitlon. 

PHILLIPS,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


ST.  LOUIS,  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.PRESTON.     (No.  152-3115.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  16,  1921.) 

1.  Carriers  «=»283  (2)— Liable  to  passengers 
for  acts  of  enployjs  outside  employment 

A  carrier  is  responsible  for  any  conduct  of 
Its  employes  intrusted  with  the  carriage  of  a 
passenger  which  results  either  in  wanton  or 
negligent  injni^  of  the  passenger  at  the  em- 
ploye's hands,  even  though  the  injnry  was  in- 
flicted by  the  servant  while  acting  in  his  own 
interest  and  in  violation  of  liis  duty  as  the  car- 
rier's representative. 

2.  Trial  «=32I5— Re«|uested  eharges  relating  ts 
special  Issue  sot  requeotad  or  submitted  prop- 
erly refused. 

Where  an  action  for  injories  to  a  passenger 
was  submitted  to  the  Jury  on  special  issues, 
and  there  was  no  issue  submitted  or  requested 
by  defendant  as  to  the  passenger's  contributory 
negligence,  if  his  injury  occurred  in  the  manner 
he  claimed,  it  was  not  error  for  the  trial  court 
to  refuse  special  charges  reqaested  by  defend- 
ant relating  to  such  contributory  negligence, 
even  though  they  were  sustained  by  the  evi- 
dence. 

3.  Trial  «a»S5l  (2)— Request  for  oharges  M  Is- 
SOS  not  a  request  for  special  Issus. 

Where  the  case  is  submitted  to  the  Jury  on 
special  issues,  requests  by  defendant  for  diarg- 
es  on  a  particular  issue  are  not  equivalent  to 
a  request  for  the  submission  of  that  issue  to 
th«  Jury. 

4.  Trial  <8=»352(l>— Speolal  Issues  ssbmltted 
In  action  for  injuries  to  passsngar  held 
proper. 

In  an  action  for  injuries  to  a  passenger, 
special  issues  as  to  whether  defendant's  porter 
opened  the  vestibule  on  the  wrong  side  of  the 
car  for  plaintiC,  whether  he  negligently  pushed 
plaintilTs  box  against  plaintiff,  knocking  the 
lotter  from  the  car  while  it  was  in  motion, 
whether  his  act  was  the  proximate  cause  of 
plaintiff's  Injury,  whether  the  plaintiff  opened 
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the  yestibule  himself  and  negUgently  undertook 
to  alight  fiom  the  moTing  train,  lield  not  to 
be  upon  the  weight  of  evidence,  confuaiiiK,  or 
misleading. 

5.  Appeal  and  error  «=»882(  14)— Defendant 
eannot  complain  of  apeclal  Issoe  In  language 
of  answer. 

Though  defendant  requested  special  issues 
covering  only  the  plaintiff's  theory  of  the  case, 
he  cannot  complain  on  appeal  of  the  submis- 
sion of  issues  covering  the  theory  of  the  case 
presented  by  his  plea  substantially  in  the  man- 
ner they  were  pleaded. 

6.  Appeal  and  error  «s»l062(l)-«poelal  Issno, 
requiring  finding  plaintiff's  sots  wers  nsali- 
gont,  held  not  prejndlolal. 

Where  the  defendant  claimed  that  plaintiff 
received  his  injuries  by  attempting  to  alight  un- 
assisted from  a  moving  train,  so  that  it  was 
not  liable  for  his  injuries,  whether  his  action 
was  negligent  or  not,  the  use  of  the  word  "neg- 
ligent" in  special  Issues  submitting  defendant's 
theory  eoulil  not  have  prejudiced  it  where  the 
jury  in  answer  to  other  special  issues  found 
that  plaintiff's  injuries  were  proximately  caus- 
ed by  the  negligence  of  the  porter  in  shoving 
a  box  against  plaintiff  and  knocking  him  from 
the  train. 

7.  Appeal  and  orror  «=3882(I4)  — Dofandant, 
pletaillng  acts  as  negllgoace,  cannot  objeot 
to  issue  requiring  finding  of  negligence. 

Where  the  carrier  in  an  action  for  injuries 
to  a  passenger  spedally  pleaded  that  the  inju- 
ries were  caused  by  the  passenger's  negligent 
acts,  he  cannot,  on  appeal,  complain  that  the 
special  issues  submitting  his  theory  included  a 
finding  that  the  acts  were  negligent. 

8.  Trial  «=»20S— Charge  on  burden  of  proof 
not  always  proper. 

A  charge  on  the  burden  of  proof  is  not  nec- 
essary or  proper  in  every  case,  but  its  propri- 
ety depends  on  the  state  of  the  evidence. 

9.  Trial  9=>2 15— Charge  requiring  plaintiff  to 
prove  naoossary  faota  Improper  on  spedai  Is- 
sues. 

Where  the  case  was  submitted  to  the  jury 
on  special  issues,  so  that  they  were  not  told 
what  facts  were  necessary  to  entitle  plain- 
tiff to  recover,  a  requested  charge  that  the 
burden  of  proof  was  on  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  such  facts 
as  would  entitle  him  to  recover  was  properly 
refused. 

10.  Appeal  and  error  «=>I068( I)— Charge  on 
burden  as  to  special  Issues  held  not  prejudi- 
cial In  view  of  answers  to  Issues. 
Error  in  a  charge  that  the  jury  most  be- 
lieve the  facts  from  the  preponderance  of  the 
evidence  before  they  could  answer  either  of  the 
questions  in  the  affirmative,  when  applied  to 
the  special  issues  submitting  the  defense,  was 
not  prejudicial,  where  the  jury  answered  the 
special  issues   submitting  plaintiflTs  theory  of 
the  case  in  the  affirmative,  thereby  finding  the 
preponderance    of    the    evidence    to    establish 
those  facts. 

Error  to  Conrt  of  OivU  Appeals  of  Sixth 
Supreme  Judicial  District 


Action  by  W.  E.  Preston  against  St  I/mls, 
Southwestern  Railway  Oompcmy  of  Texas. 
Judgment  for  the  plaintiff  was  affirmed  by 
the  Court  of  avil  Appeals  (194  S.  W.  1128), 
and  defendant  brings  error.    Affirmed. 

B.  B.  Perkins,  of  Dallas,  J.  M.  Burford  and 
Butler  Rolston,  both  of  Mt.  Pleasant,  and  L. 
W.  Davidson,  of  Mt.  Vernon,  for  pialntlff  in 
error. 

R.  T.  Wilkinson,  of  Mt.  Vernon,  Evans  ft 
Shields,  of  Greenville,  and  Chas.  L.  Black, 
of  Austin,  for  defendant  In  error. 

SONBTEM),  P.  J.  ActlOT  by  W.  E.  Pres- 
ton, plaintiff,  against  St.  Louis,  Southwest- 
em  Railway  Company  of  Texas,  defendant, 
for  recovery  of  damages. 

The  cause  was  submitted  to  the' Jury  on 
special  issues,  and  upon  the  special  verdict 
returned  Judgment  was  rendered  for  plain- 
tiff, which  on  appeal  was  affirmed.  194  S. 
W.  1128. 

Plaintiff  was  a  passenger  on  defendant's 
train  from  Dallas  to  Wlnfleld.  He  was  seated 
In  the  coach  next  to  the  baggage  car  from 
the  locomotive.  The  front  end  of  this  coach 
was  equipped  with  a  vestibule  and  divided 
into  two  tnmpartments,  the  front  one  being 
for  negro  passengers  and  the  other  the 
"smoker"  for  white  passengers.  Plaintiff 
was  seated  In  the  "smoker."  Defendant's  de- 
pot at  Wlnfleld  was  situated  on  the  north 
side  of  Its  track,  and  passengers  from  and  to 
tliat  station.  In  compliance  with  its  rules  and 
regtilatlons,  usually  entered  and  left  its  trains 
on  that  side.  Haintiff  had  with  him  a  box  of 
whisky,  weighing,  with  its  contents,  some  40 
or  60  pounds.  He  testified  that  before  the 
train  reached  Wlnfleld  he  had  an  under- 
standing with  defendant's  porter  to  assist 
him  to  alight  on  the  opposite  side  of  the  train 
from  the  station  at  Winfldd.  When  Wlnfleld 
was  announced,  he  took  up  his  box  of  whis- 
ky, and  went  in1»  the  compartment  for 
negroes,  the  porter  opening  the  vestibule  door 
for  him,  and  he  stepped  down  on  the  next  to 
the  bottom  step.  The  porter  set  the  box 
down  close  to  the  top  step.  Plaintiff  stood 
there,  waiting  for  the  train  to  stop.  When 
the  train  was  within  25  or  30  yards  from 
the  station,  the  porter  told  him  It  was  time 
for  him  to  get  off,  and  thereupon  attoved  the 
box  of  whisky  from  the  step  onto  him,  caus- 
ing him  to  fall  from  and  under  the  coach, 
the  wheels  of  whldt  ran  over  his  leg,  so  in- 
juring it  aa  to  necessitate  its  amputation 
Plaintiff  further  testified  that  at  the  time  he 
made  the  request  of  the  porter  he  thou^xt 
a  compliance  with  it  would  be  against  de- 
fendant's rules  and  regulations,  and  for  that 
reason  he  did  not  make  It  until  after  another 
porter  and  the  conductor,  who  were  In  the 
coach  as  it  approached  Wlnfleld,  had  left  the 
coach. 


a=>For  otber  cases  see  same  topic  and  KEY-NimiBSR  In  all  Key-Numbered  D^esta  and  lodezaa 
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The  porter  denied  assisting  or  agreeing  to 
assist  tlie  plaintiff  off  the  train,  and  denied 
being  present  when  the  plaintiff  fell ;  and  be 
and  the  other  members  of  the  train  crew  de- 
nied any  knowledge  whatever  of  plaintiff's 
intention  to  get  off  the  front  end  of  the 
negro  coach  and  on  the  side  opposite  from 
the  passenger  station. 

The  only  negligence  alleged  was  the  act 
of  the  porter  In  shoving  or  pushing  the  box 
upon  and  against  plaintiff,  causing  him  to 
fall  from  the  train  and  under  the  wheels  of 
the  car. 

Defendant  answered  by  general  draiial  and 
general  demurrer  and  special  pleas,  to  the 
effect:  (1)  That  at  the  time  plaintiff  claims 
to  have  been  injured  he  was  under  the  in- 
fluence of  Intoxicating  liquor;  tbat  before 
the  train  reached  Wlnfield,  and  whUe  it  was 
in  motion,  he  voluntarily  and  tmnecessarlly, 
and  without  using  ordinary  care  for  his  own 
safety,  left  his  seat  in  the  smoking  car,  went 
through  the  negro  coach  and  out  on  the 
front  platform,  and  down  on  the  stepe  of 
said  coach,  on  the  south  side  thereof,  and  op- 
posite from  defendant's  depot,  carrying  with 
him,  out  on  the  platform  and  down  oa  the 
steps,  the  box  of  liquor,  and,  through  the 
failure  to  exercise  ordinary  care,  either  fell 
or  Jumped  off  the  train  while  it  was  In  mo- 
tion, or  attempted  to  get  his  box  of  liquor 
off  the  train  after  he  himself  got  off,  and 
thereby  received  the  injury,  if  any,  of  which 
he  complains,  and  thereby  was  guilty  of 
negligence  which  caused  and  contributed  to 
cause  his  injuries ;  (2)  that  plaintiff  prior  to 
Ills  injury  solicited  and  secured  from  differ- 
ent parties  living  around  Winfleld  various 
sums  of  money,  for  the  purimse  of  going  to 
Dallas  and  purchasing  intoxicating  liquors, 
to  be  delivered  to  such  parties  in  violation  of 
the  penal  laws  of  this  state;  that  plaintiff 
thereafter  did  go  to  Dallas,  and  at  the  time 
be  was  Injured  was  transporting  the  liquor 
to  Winfleld  to  be  so  delivered  by  him;  that 
in  order  to  avoid  detection  and  arrest  by 
the  oflicers,  he  undertook  to  get  off  the  train 
before  it  stopped,  on  the  side  opposite  from 
the  station,  when,  in  some  way  unknown  to 
defendant,  and  without  any  ne^igence  on 
its  part,  he  fell  off  and  under  the  train ;  that 
in  attempting  to  get  off  the  train  in  the  time, 
place,  and  manner  in  which  he  did,  he  was 
guilty  of  negligence  which  caused  and  con- 
tributed to  cause  his  injuries ;  (3)  that  If  the 
porter  made  any  of  the  agreements  or  prom- 
ises, or  committed  any  of  the  acts  alleged  by 
plaintiff,  he  was  acting  entirely  without  the 
scope  or  apparent  scope  of  his  authority, 
and  in  collusion  with  and  for  the  personal 
accommodation  of  the  plaintiff,  and  defend- 
ant is  not  liable  In  any  way  for  the  alleged 
acts  and  promises. 

The  questions  submitted  to  the  Jury,  and 
answers  thereto,  are  as  follows: 


"(1)  State  whether  or  not  yon  find  from  the 
evidence  in  this  case  that  the  defendant's  train 
porter,  as  charged  by  plaintiff,  nndertook  to 
open  the  vestibule  door  for  plaintiff  and  to  aid 
the  plaintiff  in  alighting  and  taking  his  box 
of  liquor  from  defendant's  train  at  Winfleld, 
Tex.    Answer:  Yes. 

"(2)  State  whether  or  not  yon  find  from  the 
evidence  in  this  case  that  defendant's  train 
porter  negligently  pushed  or  shoved  or  caused 
plaintiff's  box  of  liquor  to  fall  from  the  steps 
in  the  vestibule  of  defendant's  train,  down  the 
steps  thereof,  onto  or  against  the  plaintiff, 
thereby-  knocking  him  from  the  said  steps,  as 
alleged  by  plaintiff,  as  negligence  is  defined  to 
you  in  this  cliarge.    Answer:  Yes. 

"(3)  If  you  find  from  the  evidence  that  de- 
fendant's train  porter  did  negligently  push, 
shove,  or  cause  plaintiffs  box  to  fall  from  the 
steps  in  the  vestibule  of  defendant's  train,  down 
the  steps  thereof,  onto  or  against  plaintiff,  then 
state  whether  or  not  the  said  act  of  defendant's 
train  porter,  if  any,  was  the  proximate  cause 
as  defined  to  you  herein.    Answer:  Yes. 

''(4)  State  whether  or  not  you  find  from  the 
evidence  in  this  case  that  the  plaintiff,  while  a 
passenger  on  defendant's  train,  took  his  box 
of  intoxicating  liquor  to  the  vestibule  of  de- 
fendant's train  at  the  front  end  of  the  coach 
prepared  for  colored  people,  with  the  intention 
to  .alight  from  said  train  on  the  opposite  side 
from  the  depot,  for  the  purpose  of  avoiding 
detection  and  arrest  by  the  officers.  Answer: 
No. 

"(5)  State  whether  or  not  you  find  from  the 
evidence  in  this  case  that  the  plaintiff,  without 
the  aid  of  defendant's  employes,  or  either  of 
them,  opened  the  vestibule  door  of  defendanf • 
train  on  the  opposite  side  from  its  station  at 
Wlnfield,  and  negligently  nndertook  to  alight 
with  his  box  of  liquor  from  defendant's  moving 
train.     Answer:  No. 

"(6)  If  you  find  from  the  evidence  that  plain- 
tiff took  his  box  of  liquor  to  the  vestibule  of 
defendant's  train,  and  opened  the  door  and  un- 
dertook to  negligently  alight  with  his  l>ox  of 
liquor  from  defendant's  train  without  the  aid 
of  defendant's  servants,  or  either  of  them,  then 
state  whether  or  not  you  find  that  the  said 
apt  of  the  plaintiff  was  the  proximate  cause  of 
his  injury.    Answer:  No. 

"(7)  State  the  amount,  if  any,  of  damages 
the  plaintiff  has  sustained  and  suffered  by  rea- 
son of  ills  injuries.     Answer:  $o,000." 

[1]  Defendant  asserts  that  the  evidence  es- 
tablishes that  Its  porter,  in  the  performance 
of  the  act  complained  of  as  negligent,  was 
acting  for  and  in  behalf  of  plaintiff,  and  be- 
yond the  scope  or  apparent  scope  of  his  au- 
thority, and  that  the  Court  of  Civil  Appeals 
erred  In  holding  It  liable  for  (the  negli- 
gence of  the  porter  under  the  circumstances. 
A  carrier  Is  responsible  for  any  conduct  ot 
its  servants,  intrusted  with  the  carriage  of 
a  passenger,  which  results  either  In  bis 
wanton  or  negligent  Injury  at  their  hands, 
regardless  of  the  authority  for  the  specific 
act,  or  that  the  infliction  of  the  wrong  was 
by  the  servant  while  acting  in  his  own  in- 
terest and  in  violation  of  his  own  duty  as 
the  carrier's  representative.    This  liability 
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is  predicated  uix>ii  the  proposition  tliat  such 
a  breach  of  the  contract  of  carriage,  through 
act  or  omission  by  the  servant,  is  tlie  viola- 
tion of  a  duty,  primarily  that  of  the  car- 
rier, by  one  who,  as  respects  that  duty, 
stands  in  the  carrier's  place,  clothed  with 
all  the  carrier's  authority  and  Imposed  with 
the  carrier's  obligations.  Sucli  is  the  hold- 
ing of  our  Supreme  Court  In  the  recent  case 
of  Texas  Midland  R.  R.  v.  Monroe,  216  8.  W. 
388.  The  opinion  In  that  case  la  a  full  and 
clear  presentation  of  the  basis  of  the  car- 
rier's liability,  rendering  further  discussion 
by  us  unnecessary.  We  hold  that,  under 
the  state  of  facts  here  presented,  defendant 
was  liable  for  the  negligent  act,  if  any,  of 
its  porter. 

Writ  of  error  was  granted  herein  by  the 
Committee  of  Judges.  The  notation  upon 
the  docket  Is  as  follows:  - 

"Referred  application  (ranted.  We  are  un- 
der the  impression  that  the  pleadings  and  evi- 
dence required  the  Bubmisaion  of  the  issue  of 
contributory  negUgence  as  suggested  in  special 
charges  Nos.  6,  11,  and  17." 

Defendant  requested  the  court  to  submit 
several  special  Issues  and  a  number  of  spe- 
cial charges;  among  the  latter,  those  refer- 
red to  by  the  Committee.  Special  charge 
No.  11  reads  as  follows: 

"You  are  instructed  that  if  yon  find  that  the 
plaintiff  was  under  the  influence  of  some  intox- 
icating liquor,  and  that  by  reason  thereof  he 
failed  to  exercise  for  his  own  safety  such  care 
as  a  person  of  ordinary  care  would  have  exer- 
cised under  the  same  or  similar  circumstances, 
and  that  such  failure  to  exercise  ordinary  care 
either  caused  or  contributed  to  cause  his  in- 
jury, yon  will  find  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  you  will  answer 
in  the  affirmative  on  this  issue." 

Special  charge  No.  17  is  quite  lengthy. 
Therein  certain  facts  were  grouped,  and  the 
Jury  was  instructed  that  if  plaintiff  did  the 
things  stated  in  the  charge,  he  would  be 
guilty  of  contrtbutory  negUgence,  "and  you 
will  so  find  in  answer  to  the  issue  submitted 
to  you  on  this  subject." 

In  the  ai^iication  for  the  writ,  error  is 
assigned  to  the  action  of  the  court  in  refus- 
ing these  two  s^>eclal  charges,  but  not  to  the 
refusal  of  special  charge  No.  5.  Reference 
to  that  charge  In  the  granting  of  the  writ 
was  evidently  Inadvertent. 

[2]  The  Court  of  Civil  Appeals  held  that 
the  evidence  did  not  raise  the  issue  of  con- 
tributory negligence  as  pleaded.  The  correct- 
ness of  this  conclusion  need  not  be  determin- 
ed, for  the  reascm  that  in  the  state  of  the 
record  before  ns  the  refusal  of  these  charg- 
es and  the  failure  to  submit  the  issue  of 
contributory  negligence  cannot  be  held  er- 
roneous. 

Defendant  requested  the  submission  of  sev- 
eral special  Issues,  Involving  its  defense  of 


contributory  negligence,  whitih  were  refus- 
ed. That  issue  was  not  submitted.  No  error 
is  assigned  herein  to  the  action  of  the  court 
in  failing  or  refusing  to  submit  the  issue. 
The  requests  preferred  by  defendant,  num- 
l)ered  11  and  17,  were  special  charges,  in  con- 
tradistinction to  special  Issues.  Theycontwn- 
plated  the  submission  of  a  question,  or  ques- 
tions, involving  the  issue  of  contributory 
negligence,  and  therein  the  Jury  was  in- 
structed that  certain  facts,  if  found,  would 
constitute  contributory  negligence  on  the 
part  of  the  plaintiff,  necessitating  an  affirma- 
tive answer  to  such  question,  or  questions 
The  purpose  of  these  requested  charges  is 
thus  stated  by  defendant  in  its  assignment 
of  error  to  the  refusal  of  special  charge 
No.  17: 

'defendant,  having  pleaded  substantially  the 
matters  and  facts  enumerated  as  contrilratory 
negligence  on  the  part  of  the  plaintiff,  was  en- 
titled to  have  this  group  of  facts  submitted  to 
the  jury  to  be  considered  in  passing  upon  the 
issue  of  the  contributory  negUgence  of  the 
plaintiff." 

Conceding  the  correctness  of  the  requested 
special  charges,  and  that  the  pleadings  and 
evidence  raised  the  issue  of  contributory  neg- 
ligence, the  charges  could  be  given  only  in 
connection  with  and  as  explanatory  of  the 
issue  of  contributory  negligence.  In  the  ab- 
sence of  a  question  Involving  that  issue,  there 
was  nothing  to  which  the  charges  were  appli- 
cable, and  their  only  etCect  would  be  to  conr 
fuse  the  jury. 

[3]  The  special  charges  suggested  the  is- 
sue of  contributory  negligence,  but  did  not 
request  its  submission.  They  cannot  be 
deemed,  or  talcen  to  be,  a  request  for  the  sub- 
mission of  the  issue.  Nor  can  an  assignment 
of  error  to  the  refusal  of  the  charges  be  tals- 
en  as  an  assignment  to  a  refusal  to  submit 
the  issue.  Moore  v.  Plerson,  100  Tex.  113, 
94  S.  W.  1132. 

[4]  We  concur  in  the  conclusion  of  the 
Court  of  Civil  aitpeals  that  the  issues  as  sub- 
mitted were  not,  upon  the  weight  of  the  evi- 
dence, confusing  or  misleading. 

In  answer  to  the  first  three  questions,  the 
Jury  found  that  defendant's  porter  did  un- 
dertalce  to  open  the  vestibule  door  for  plaln- 
titr  and  to  aid  him  in  alfghting  and  talcing 
his  box  from  the  train;  that  the  porter  neg- 
ligently pushed  or  shoved  or  caused  the  box 
to  fall  on  or  against  plaintiff,  knocking  him 
from  the  train,  and  that  such  act  of  the 
porter  was  the  proximate  cause  of  plalntlfTs 
injury.  The  Issues  so  responded  to  were 
clear  and  full,  and  In  substance  and  ^ect 
the  same  as  requested  by  defendant 

It  is  urged  by  defendant  that  only  the 
three  questions  requested  by  It,  submitting 
plaintiff's  theory,  should  have  been  given,  and 
that  questions  4,  5,  and  6  were  erroneous  in 
several  particulars. 
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[II  Defendant  alleged  and  sougbt  to  estab- 
lish that  plaintiff  In  procuring  the  liquor  for 
dellrery  by  him  to  various  parties  was  vio- 
lating tbe  law,  and  that  he  undertook  to 
alight  from  the  train  on  the  opposite  side 
from  the  station  with  intention  to  avoid  de- 
tection by  the  officers  at  Wlnfleld.  Question 
No.  4  submitted  this  issue  In  the  manner 
as  pleaded,  and  defendant  is  in  no  position 
to  complain  of  its  form  or  its  submission. 

Defendant  complains  that  the  only  act  of 
negligence,  alleged  or  supported  by  any  evi- 
dence, was  that  of  the  porter  tn  pushing  or 
shoving  the  box  against  plaintiff;  that  if 
plaintiff  undertook  to  alight  from  the  train 
with  his  box,  unaided  by  the  porter,  no  re- 
covery could  be  had,  regardless  of  whether 
the  acts  of  plaintiff  were  negligent;  and 
in  order  to  answer  questions  6  and  6  in  the 
affirmative,  and  hence  favorably  to  it,  the 
jury  were  required  to  find  the  acts  of  plain- 
tiff negligent 

[8]  The  findings  of  the  jury  in  response  to 
the  first  three  qnestions  fixed  defendant's 
liability.  They  negatived  the  theory  that 
plaintiff  undertook,  negligently  or  otherwise, 
to  alight  with  hla  box,  unaided  by  the  por- 
ter. Having  found  that  the  porter  did  so 
undertake  to  assist  plaintiff,  and  was  guilty 
of  the  negligent  act  charged, .  it  can  hard- 
ly be  true  that  the  Jury  were  restrained 
from  answering  questions  5  and  6  in  the  af- 
firmative because  of  the  reference  therein 
to  the  negligence  of  plaintiff,  or  that  such 
reference  in  any  manner  misled  tbe  Jury  to 
the  prejudice  of  defendant. 

[7]  Eliminating  the  defense  of  nonliability 
of  defendant  for  the  negligent  act  of  Its 
porter  under  the  circumstances  of  the  case,, 
and  that  of  contributory  negligence,  the  only 
question  for  determination  was  the  cause  of 
plaintiff's  faU.  Plaintiff  attributed  It  to  the 
negligent  act  of  the  porter ;  defendant  to  the 
negligent  acts  of  plaintiff  himself.  Defend- 
ant not  only  denied  negligence  on  the  part 
of  its  porter,  but  especially  pleaded  that 
plaintiff's  fall  resulted  from  bis  own  negli- 
gent acts.  Having  pleaded  and  sought  to  es- 
tablish that  plaintiff's  fall  from  the  train 
was  the  result  of  certain  of  his  o^'n  acts, 
negligent  in  their  character,  defendant  can- 
not complain  that  the  negligent  character  of 
plaintifTs  acts  so  pleaded  was  included  in 
the  questions  submitted. 

Defendant  assigns  error  to  the  refusal  of 
tbe  court  to  give  the  following  requested  in- 
struction: 

"Under  the  law,  tbe  burden  of  proof  is  on 
the  plaintiff  to  show,  by  a  preponderance  of 
tbe  evidence,  such  facts  as  will  entitle  him  to 
recover,  and,  if  he  fails  to  do  this,  as  to  any 
fact  in  issue  upon  which  a  recovery  must  de- 
pend, yon  must  find  against  Um  upon  such  is- 
sues." 

Herein  the  court  instructed  the  Jury  as 
follows; 


"In  order  for  yon  to  answer  either  of  the 
qnestions  propounded  Yes,  yon  must  believe 
the  facts  to  be  true  from  a  prvponderance  of 
the  evidence  in  the  case." 

[8]  A  charge  on  tbe  burden  of  proof  Is  not 
necessary  or  proper  in  every  case.  The  pro- 
priety of  such  charge  depends  on  tbe  state 
of  the  evidence.  Stooksbury  y.  Swan,  85 
Tex.  683,  22  8.  W.  963;  T.  &  N.  O.  B.  Oo.  T. 
Syfan,  43  S.  W.  551 ;  Chittlin  &  Parr  r.  Mar- 
tinez,  94  Tex.  141,  58  S.  W.  d48. 

[S]  Tbe  cause  was  submitted  upon  special 
issues.  In  such  case,  it  is  the  province  ot 
the  Jury  to  find  the  facts,  and  of  tbe  court 
to  apply  the  law  to  the  facts  as  found.  In 
the  submission  of  a  cause  upon  a  general 
charge,  requiring  a  general  verdict,  the  Jury 
Is  informed  of  the  facts  upon  which  a  plain- 
tiff relies,  and  which  he  must  establish  to 
entitle  him  to  recover;  but  this  is  not  true 
In  the  submission  of  a  cause  upon  fecial 
issues.  To  instruct  the  Jury  that  the  bur- 
den of  proof  was  on  the  plaintiff  to  show,  by 
a  preponderance  of  the  evidence,  sadi  facts 
as  would  entitle  him  to  recover,  would  neces- 
sitate a  further  Instruction,  informing  tlie 
Jury  as  to  whidi  of  the  facts  submitted  were 
relied  upon  and  necessary  to  oititle  him  to 
recover. 

[10]  The  Jury  answered  the  first  three 
questtoms  in  the  affirmative.  As  before  stat- 
ed, the  answers  to  these  questions  were  find- 
ings that  defendant  was  negligent  and  fixed 
its  liability.  They  necessarily  negatived  de- 
fendant's theory,  involved  in  the  last  three 
questions,  that  plaintiff's  injury  resulted 
from  his  own  negligence.  Under  the  court's 
charge,  in  order  to  an  affirmative  answer 
to  the  first  three  questions,  the  Jury  mnst 
have  believed  them  established  by  a  prepon- 
derance of  the  evidence.  The  burden  rest- 
ing upon  pUilntiff  was  thereby  fully  dis- 
charged. Conceding  error  in  applying  the 
charge  on  the  preponderance  of  the  evidence, 
to  those  questions  involving  defendant's  the- 
ory of  defense,  it  can  hardly  be  held  that 
such  error  was  in  Its  nature  prejudicial. 
Having  answered  the  first  three  questions 
in  the  afflnnatlve,  the  remaining  questions 
became  immaterial.  If  the  Jury  had  answer- 
ed the  first  three  questions  in  the  negative, 
involving  a  finding  of  no  neglisence  on  the 
part  of  defendant,  Judgment,  of  necessity, 
would  have  been  for  defendant,  whatever 
the  answers  to  the  remdlning  questions.  It 
as  found  by  the  Jury,  it  was  established  by 
a  preponderance  of  the  evidence  that  plain- 
tiff's fall,  and  consequent  injuries,  resulted 
from  the  negligence  of  defendant,  it  follows, 
as  of  course,  that  the  tall  and  Injuries  could 
not  have  resulted  from  the  negligence  of 
plaintiff. 

Under  the  condition  of  the  evidence  and 
the  manner  of  submission  of  the  cause,  we  do 
not  think  a  charge  upon  the  burden  of  pnx^ 
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was  necessary ;  but.  If  necessary,  the  charge 
requested  was  incorrect,  and  the  charge  of 
the  court  as  to  the  preponderance  of  the  evi- 
dence, If  erroneous^  was  without  prejudice 
to  defendant. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  (Hvil  Appeals  should  be  af- 
firmed. 

PHILI/IPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


CITY  OF  PORT  WORTH  ot  «l.  v.  ROSEN. 
(No.  172-3191.) 

(Commiaiion  of  Appeals  of  Texas,  Section  B. 
March  16,  1921.) 

1.  LiMttatioB  «f  aetlom  «s>5l(2)--Oaraiilt  as 
to  imtallMOvt  causes  statote  to  run  from 
date  of  MOfltoratod  maturity. 

The  effect  of  a  proriBlon  in  a  series  of  in- 
stallment notes  that  a  failore  to  pay  any  in- 
stallment when  due  shall  mature  all  deferred 
payments  matures  all  the  installmeots  without 
reference  to  the  intention  of  the  holder,  and 
limitations  begin  to  run  from  the  date  of  the 
maturity  of  Ute  installment  thus  permitted  to 
pass  maturity. 

2.  Limitation  of  actions  <s=3l93— Waiver  of 
provision  as  to  accelerated  maturity  must 
be  pleaded. 

Plaintiff  in  an  action  on  a  series  of  notes 
providing  that  all  payments  should  mature  up- 
on default  in  payment  of  installment  caimot 
contend  that  the  parties  waived  the  provirion 
as  to  accelerated  maturity  in  the  absence  of  an 
allegation  as  to  such  waiver  in  avoidance  of 
defendant's  plea  of  limitation. 

3.  Llfflltatlon  of  actions  ^sslSSO)— Plea  of 
limitations  held  sufflclent  as  respects  accrual 
of  cause  of  action. 

In  an  action  on  notes  containing  provision 
that  the  whole  debt  would  mature  on  failure 
to  pay  installment,  defendant's  plea  "that  plain- 
tiff's debt  •  •  *  is  barred  by  the  two-year 
statute  of  limitation,  plaintiffs'  said  cause  of 
action,  if  any  they  have  or  had,  having  ac- 
crued more  than  two  years  before  their  suit 
was  filed,  and  defendant  pleads  the  two-year 
statute  of  Umitations  in  bar  of  any  recovery 
herein,"  was  sufficient  as  against  an  objection 
that  it  did  not  set  forth  the  facts  upon  which 
defendant  relied,  since  plaintiff  was  charged 
with  knowledge  that  the  statute  of  limitation 
began  to  run  against  the  whole  debt  from  the 
maturity  of  the  installment  upon  whidi  de- 
fault was  made. 

4.  Appeal  and  error  «=3l94(l)— No  complaint 
of  general  plea  of  limitations  In  absence  of 
special  exceptions. 

If  plaintiffs  were  entitled  to  have  a  plea  of 
limitations  set  forth  more  specifically  the  facts 
giving  rise  to  its  effectiveness,  they  cannot  com- 


plain of  its  generalization  in  the  aboeaee  of 

special  exceptions. 

9.  Limitation  of  actions  9=»I93— 4)Ra  setting 
up  statute  must  prove  every  faot  nsoeosary 
to  sustain  plea. 
One  asserting  limitations  must  prove  every 

fax!t  necessary  to  sustain  his  plea. 

6.  Limitation  of  actions  <S=>202(2)— Whore 
court  sustained  plea,  presumption  arises  tliat 
suit  was  filed  after  lapse  of  statutory  period. 

Where  trial  court  has  sustained  the  plea 
of  limitation,  and  the  record  is  silent  as  to  the 
time  of  commencement  of  the  suit,  it  will  be 
presumed  that  it  was  filed  after  the  lapse  of 
the  statutory  period  necessary  to  bar  the  ac- 
tion. 

7.  IMonldpal  corporations  «s»564— Limitations 
governing  vendors'  liens  and  dood*  of  trust 
not  appllcahle  to  improvoment  eertifloatos. 

Actions  on  improvement  certificates  are  not 
governed  by  the  four-year  statute  of  limita- 
tions, relating  to  vendor's  and  deed  ot  trust 
liena. 

Opinion  of  Supreme   Court  on  Considwation 

of  Beport  of  Commission  of 

Appeals. 

8.  Appeal  and  error  ig=>l082(l)— auestion  of 
practice  not  within  Jurisdiction  of  Supreme 
Court. 

Question  as  to  the  correctness  of  trial 
court's  action  in  refusing  to  allow  plaintiff  to 
withdraw  its  announcement  and  file  a  supple- 
mental petition  is  one  of  practice,  not  within 
the  jnrisQiction  of  the  Supreme  Court  to  re- 
view on  writ  of  error  to  Court  of  Civil  Ap- 
°peals. 

Error  to  Coqrt  oC  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Suit  by  the  City  of  Fort  Worth  and  others 
against  Sam  Rosen.  From  a  Judgment  of 
the  Court  of  Civil  Appeals  (203  8.  W.  84) 
aCannlng  a  judgment  for  defendant,  plain- 
tiffs bring  error.    AfBrmed. 

T.  J.  Powell  and  Charles  Kassel,  both  of 
Fort  Worth,  for  plaintiffs  In  error. 

Floumoy,  Smith  &  Storer,  of  Fort  Worth, 
for  defendant  in  error. 

SADLER,  P.  J.  An  understanding  of  this 
record,  as  well  as  the  decision  of  the  ques- 
tions Involved,  Is  fraught  with  difficulty. 
Neither  from  the  pleadings  noi"  from  the 
statement  of  facts  are  the  Issues  clearly  pre- 
sented. 

December  12,  1911,  the  board  of  commis- 
sioners for  the  city  of  Fort  Worth,  in  pursu- 
ance of  its  charter,  provided  for  the  pave- 
ment of  North  Twenty-First  street  from 
Main  to  Canal  avenue.  The  city  entered 
into  a  contract  with  Roach-Manlgan  Paving 
Company  to  do  the  work,  after  having  as- 
sessed the  cost  of  the  entire  improvement. 

We  gather  from  the  record  that  Rosen 
owned  two  pieces  of  property  abutting  on 
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this  street  The  commissioners  apportioned 
to  each  piece  of  property  its  pro  rata  of  the 
total  cost  of  the  Improvement.  Two  sepa- 
rate Improvement  certificates  were  Issued, 
payable  in  three  equal  annual  Installments. 
The  certificates  were  dated  November  26, 
1912.  The  first  installment  fell  due  30  days, 
the  second  one  year,  and  the  third  two  years, 
after  date.  The  amount  and  maturity  of 
each  installment  was  evidenced  by  coupons 
attached  to  each  certificate.  Installments 
paid  within  30  days  of  the  date  of  the  cer- 
tificate bore  no  Interest;  but.  If  not  so  paid, 
then  such  as  were  paid  on  or  before  matu- 
rity were  to  bear  interest  at  the  rate  of  0 
per  cent.  A  failure  to  pay  any  installmoit 
when  due  matured  all  deferred  payments. 
If  default  was  made  in  the  payment  of  any 
installment  when  due,  all  the  assessments 
remaining  unpaid  bore  interest  from  date  at 
the  rate  of  8  per  cent,  per  annum.  The  own- 
er of  the  property  bad  the  right  to  pay  and 
discharge  any  installment  before  maturity 
by  paying  the  principal  with  accrued  inter- 
est to  such  date  of  payment. 

These  certificates  were  'delivered  to  Roach- 
Manigan  Paving  Company  by  th^  city  upon 
its  obligation  to  the  company  under  the  con- 
tract for  the  improvement.  The  city,  how- 
ever, was  obligated  to  enforce  the  collection 
of  the  certificates  for  the  benefit  of  the  con- 
tractor or  its  assignees. 

Two  suits  were  filed  by  the  city  for  the 
benefit  of  Roach-Manigan  Paving  Company 
in  the  district  court  of  Tarrant  county,  one 
on  certificate  No.  16,  being  cause  No.  38684, 
and  one  on  certificate  No.  13,  being  cause 
No.  3S385,  to  recover  unpaid  installments  on 
each,  being  Nos.  2  and  3.  The  date  on  which 
these  suits  were  filed  is  not  shown  in  the 
statement  of  facts  or  in  the  pleading.  The 
causes  were  consolidated  and  tried  under 
amended  petitions.  The  suits  were  for  the 
recovery  on  the  installments  and  foreclosure 
of  liens  against  the  real  estate  under  the 
provisions  of  the  charter. 

Plaintiff  alleged  that  installment  No.  1  on 
each  certificate  had  been  paid.  Defendant 
pleaded  the  bar  of  statute  of  two-year  limita- 
tion as  follows: 

"Defendant  farther  alleges  that  plaintiffs' 
debt,  if  any  they  have,  against  this  defendant, 
for  said  alleged  paving  of  Twenty-First  street, 
is  barred  by  tlie  two-year  statute  of  limitation, 
plaintiffs'  said  cause  of  action,  if  any  they 
have  or  had,  having  accrued  more  than  two 
years  before  their  suit  was  filed,  and  defendant 
pleads  the  two-year  statute  of  limitation  in 
bar  of  any  recovery  herein." 

A  general  denial  and  special  pleas  were 
Interposed,  which  are  not  necessary  to  toe 
considered.  On  the  trial  before  the  court, 
plaintiff  introduced  the  certificates. 

The  amended  petitions  were  filed  October 
3,  1916.  They  do  not  recite  the  dates  upon 
which  the  original  petitions  were  filed.  The 
defendant's  first  amended  answer  was  filed 


on  the  same  date,  without  disclosing  the  date 
upon  which  the  original  answer  was  filed. 

After  the  introduction  of  tlie  certificates 
together  with  the  installment  coupons  upon 
which  suit  was  brought,  and  evidence  touch- 
ing the  reasonable  value  of  services  of  an 
attorney,  plaintiff  rested  its  case.  The  de- 
fendant then  introduced  evidence  showing 
that  one  payment  of  $354.22  was  made  on 
these  certificates  after  the  maturity  of  the 
first  Installmfflits.  But  Just  when  this  pay- 
ment was  made  is  not  clear;  the  check  evi- 
dencing the  payment  being  dated  March  1, 
1913,  and  passing-  through  the  clearing  boose 
February  15,  1913.  However,  the  evidence 
shows  that  this  sum  was  in  payment  of  the 
first  installment  maturing  December  26, 
1912.  Notwithstanding  this  discrepancy  in 
the  date  of  the  check  and  the  date  of  clear- 
ance, there  is  other  testimony  which  shows 
that  the  first  installments  were  not  paid  at 
maturity. 

Trial  was  had  on  October  3,  1916,  and  aft- 
er the  evidence  was  in  defendant  asked  fOr 
Judgment  on  his  plea  of  limitation,  "and  it 
was  the  Judgment  of  the  court,  after  due 
consideration,  that  the  defendant  was  enti- 
tled to  Judgment  in  his  favor  oa  the  plea  of 
the  statute  of  limitation  filed  by  him." 
Thereupon  plaintiff  requested  time  to  inves- 
tigate the  question  before  the  court  should 
render  bis  Judgment,  and  on  November  20, 
1916,  filed  a  motion  to  vidthdraw  his  an- 
nouncement and  postpone  the  hearing.  ^Hiis 
motion  was  supported  by  affidavits.  At  the 
same  time  it  filed  a  motion  for  leave  to  file 
nunc  pro  tunc  supplemental  petition,  which 
motion  was  accompanied  by  the  proposed 
supplemental  petition  and  supported  by  affi- 
davits. On  the  29th  day  of  November,  1916, 
these  motions  were  refused,  and  Judgment 
rendered  for  the  defendant  on  his  plea  of 
limitation.  • 

The  plaintiff  appealed  from  the  Judgment, 
assigning  many  errors,  the  principal  of 
which  are  that  the  plea  of  limitation  is  in- 
sufficient, in  that  It  does  not  set  fortli  the 
facts  upoiv  which  the  defendant  relied  to 
show  the  maturity  of  the  installments  in- 
volved in  this  suit,  that  the  defendant  failed 
to  sustain  his  plea  by  proof,  and  that  the 
court  erred  in  refusing  the  motions  filed  by 
the  plaintiff.  The  Court  of  Civil  Appeals 
overruled  all  of  the  assignments,  and  affirm- 
ed the  Judgment  of  the  trial  court  203  S. 
W.  84. 

In  view  of  the  question  arising  on  the 
court'sL  refusal  to  grant  the  motions  made 
by  the  plaintiff,  it  is  deemed  advisat>le  to 
make  a  fuller  statement  of  the  facts  disclos- 
ed upon  the  trial,  as  well  as  the  evidence 
presented  in  support  of  the  motions  and  in 
support  of  defendant's  opposition  thereto. 
On  the  trial  Rosen  testified: 

"I  made  one  payment  on  this  paving,  amount- 
ing to  1354.22,  on  Mardi  1,  1913,  but  I  liave 
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not  paid  any  amount  since  that  time.  I  paid 
off  the  first  in8tallnieiit8  on  eadi  of  these  as- 
sessments.  I  paid  off  the  installment  that  fell 
due  December  28,  1912,  and  it  is  not  a  fact 
that  the  reason  I  did  not  pay  that  promptly  at 
the  time  was  that  I  asked  the  company  to  wait 
on  me  a  few  months  and  I  would  pay  them. 
That  is  not  the  case.  They  promised  me  they 
would  make  it  all  right  on  account  of  the  dou- 
ble track  that  was  supposed  to  be  there  at  the 
time  I  paid  them  the  tax.  I  didn't  pay  the 
first  installment  when  the  certificate  was  first 
issued  because  they  had  not  done  like  they  said 
they  would  do  on  account  of  the  double  track. 
They  promised  they  would  make  it  all  rifdit, 
they  would  allow  me  for  the  double  track,  but 
he  couldn't  do  it  at  the  time." 

"Q.  You  delayed  the  payment  of  that  first 
installment  while  you  were  negotiating  with 
them?  A.  I  was  oegotinting  with  them;  they 
came  over  to  see  about  the"  payment. 

"Q.  You  finaUy  paid  it?  A.  And  I  paid  it  on 
that  basis.  I  expected  to  pay  the  remainder  as 
quick  as  it  was  due.  I  told  them  I  would  pay 
them  if  they  would  allow  me  for  the  double 
track." 

John  L.  Terrell  testified  for  plaintiff  in  re- 
lation to  reasonable  attorney's  fees: 

"In  a  case  in  which  principal  and  interest 
amounts  to  about  $400  or  i$4!)0,  which  is  sued 
upon  with  a  lien  decreed  against  the  property, 
and  sundry  defenses  are  made,  including  an 
attack  upon  the  validity  of  the  ordinance  and 
the  legality  of  its  provisions  for  attorney's 
fees,  and  questions  are  raised  as  to  the  pay- 
ing being  properly  done  and  questions  connect- 
ed with  limitation  based  upon  certain  payments 
made  on  the  debt,  it  being  claimed  that  the 
entire  action  was  barred  by  limitation,  and 
its  necessity  to  investigate  all  questions,"  etc 

W.  C.  Pope  testified  for  plaintiff  that  he 
was  connected  with  the  Roach-Manlgan  Pav- 
ing Company,  and  had  been  since  April,  1911, 
with  about  10  months'  Intermission;  that  he 
knew  the  two  certain  paving  certificates  Is- 
sned  In  favor  of  the  Roach-Manlgan  Paving 
Company  against  Sam  Rosen,  and  collected 
the  first  installment  on  each  of  these  cer- 
tlflcates.    He  said: 

•^  remember  I  waived  the  interest  which 
had  scorned  up  to  that  time  to  induce  him  to 
pay  the  first  Installment.  If  anything  was  said 
by  anybody  in  that  conversation  with  repcard  to 
railroad  track  or  double  tracks  or  anything  of 
that  kind,  I  do  not  remember  it.  I  only  de- 
manded from  defendant,  Rosen,  what  was  due 
at  that  time,  the  first  installment,  and  did  not 
demand  the  second  and  third  installments.  It 
was  understood  I  was  collecting  the  first  in- 
stallment. I  bad  no  authority  to  ask  him  to 
pay  something  that  was  not  due.  I  do  not 
remember  whether  I  made  any  statement  what- 
ever to  Mr.  Rosen  with  regard  to  the  second 
and  third  installments.  I  had  no  agreement 
with  him.  I  may  have  told  him  I  would  not 
come  to  see  him  any  more  until  the  other  was 
due.  I  did  not  go  to  see  him  any  more  until 
the  other  was  due,  and  I  did  not  send  him  no- 
tice of  any  kind  before  it  was  due.  Nothing 
was  said  to  Rosen  about  the  second  and  third 
isBtallments  being  considered  as  matnred  by 


the  company,  and  nothing  was  aaid  to  Mr.  Bos- 
en  by  me  as  to  its  not  being  considered  to  be 
matured.  If  there  was  anything  said  at  all, 
it  was  that  I  would  agree  to  waive  the  interest 
on  the  remainder  of  it  if  he  would  pay  it  all, 
just  as  I  did  the  first  installment.  I  know  It 
could  not  have  been  anything  else,  for  I  had 
no  authority  to  make  any  agreement  with  him. 
It  is  my  recollection  that  I  told  him  that,  but 
he  did  not  take  me  up  on  that  offer  and  only 
paid  the  first  installment." 

Opinion. 

[1]  The  effect  of  a  provision  in  a  series  of 
installment  notes  that  "a  failure  to  pay 
any  Installment  when  dne  shall  mature  all 
deferred  payments"  is  fully  discussed  and 
authoritatively  determined  in  San  Antonio, 
etc.,  Association  v.  Stewart,  94  Tex.  441,  61 
S.  W.  386,  86  Am.  St  Rep.  864.  It  is  there 
held  that  under  sudt  a  provision  the  debt 
matures  upon  default  In  payment,  and  ma- 
tures all  the  installments  without  reference 
to  the  Intention  of  the  holder,  and  that  lloft- 
Itation  begins  to  run  from  the  date  of  the 
maturity  of  the  installment  thus  permitted 
to  pass  maturity  by  virtue  of  the  accelerat- 
ing clause.  The  same  doctrine  is  announced 
In  Heirs  of  Rogers  v.  Watson,  81  Tei.  400, 
17  S.  W.  29. 

[2]  WhUe  the  pleading  of  the  pUlntiff 
does  not  present  a  question  of  waiver,  it  is, 
however,  contended  that,  even  though  the 
whole  debt  matures,  yet  the  parties  may 
waive  that  provision.  The  Stewart  Case,  su- 
pra, seems  to  sustain  the  proposition  of  waiv- 
er. But  in  the  Instant  case  it  cannot  avail 
the  plaintiff.  There  is  no  pleading  present- 
ing anything  In  excuse  or  avoidance  of  the 
plea  of  limitation,  nor  suggestive  of  a  waiv- 
er of  the  accelerating  maturity  clause  in 
these  certificates. 

[3]  The  plea  of  limitation  is  suflicicnt 
The  bolder  of  these  certificates  is  charged 
with  knowledge  of  the  provision  and  that  the 
failure  to  pay  any  installment  at  its  maturi- 
ty will  mature  all  deferred  Installments. 
They  are  also  charged  with  knowledge  that 
the  statute  of  limitation  begins  to  run 
against  the  whole  debt  from  the  matuiity  of 
the  installment  upon  which  default  is  made. 
They  knew  the  date  of  payment  and  of  the 
filing  of  their  suit.  The  plea  of  limitation, 
therefore,  put  them  upon  notice  of  facts  in 
their  possession,  effecting  the  bar  of  the  stat- 
ute. They  are  in  no  position  to  say  that  the 
pleading  is  Insufficient  to  put  them  on  notice 
that  the  plaintiff  would  insist  on  an  accel- 
erated maturity  of  the  obligations  upon 
which  the  recovery  Is  sought. 

t4]  However,  if  they  were  entiUed  to  have 
the  plea  set  forth  more  specifically  the  facts 
giving  rise  to  its  effectiveness,  they  cannot 
complain  of  Its  generalizaticm  in  the  absence 
of  special  exceptions. 

[5,  6]  It  is  contended,  however,  that  if  the 
plea  shall  be  held  sufficient,  and  if  the  debt 
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actually  matured  under  tlie  accderatlng 
clause  without  the  exercise  of  an  intention 
to  mature  on  the  part  of  the  holder,  the  de- 
fendant has  failed  to  establish  his  plea.  In 
that  It  does  not  appear  from  the  record  when 
the  petitions  were  filed,  and  that  therefore 
defendant  has  failed  in  his  proof.  This  po- 
sition is  not  tenable.  It  is  true  that  one  as- 
serting limitation  must  prove  every  fact  nec- 
essary to  sustain  the  plea.  Barnet  v.  Hous- 
ton, 18  Tex.  Civ.  App.  134,  44  S.  W.  689; 
Clark  v.  Hills,  67  TBx.  149,  2  S.  W.  356. 
However,  where  the  trial  court  has  sustain- 
ed the  plea  of  limitation,  and  the  record  Is 
silent  as  to  the  commencement  of  the  suit,  it 
will  be  presumed  that  it  was  filed  after  the 
lapse  of  the  statutory  period  necessary  to 
bar  the  action.  Moody  v.  Moeller,  72  Tex. 
637,  10  S.  W.  727,  13  Am.  St.  Rep.  839. 

[7]  It  is  contended  by  the  plaintiff  that 
under  the  statute  relating  to  vendor's  and 
deed  of  trust  liens  it  has  four  years  in  which 
to  bring  suit,  and  that  on  the  face  of  the 
pleadings  and  from  the  facts  the  bar  had  not 
operated  against  recovery.  A  suflldent  an- 
swer Is  that  the  debt  here  sued  upon  and  the 
lien  sought  to  be  foreclosed  are  not  compre- 
hended by  these  statutes.  They  are  limited 
to  the  particular  liens  mentioned. 

The  error  assigned  to  the  court's  refusal 
to  permit  withdrawal  of  the  announcement 
and  the  filing  of  a  supplemental  petition  by 
the  plaintiff  have  given  us  much  trouble. 
Unless  we  can  say  as  a  matter  of  law  upon 
the  facts  presented  that  the  trial  court  abus- 
ed his  discretion  in  this  regard,  its  disposi- 
tion Is  final.  We  have  given  this  question 
very  careful  consideration,  and  are  of  (pin- 
ion that  plaintiff  has  not  shown  such  an 
abuse  of  discretion  by  the  trial  court  as  will 
authorize  a  reversal  of  the  case.  It  does  not 
appear  that  the  plaintiff  could  have  present- 
ed by  the  pleading  and  proof  a  state  of  facts 
which  would  have  excused  or  avoided  the 
effect  of  the  plea  of  limitation.  The  facts 
set  up  in  the  supplemental  petition  sought  to 
be  filed  are  not  supported  by  the  attached 
afiSdavits,  nor  by  the  evidence  presented  on 
the  trial.  However,  if  the  affidavits  are  held 
to  do  so,  the  contest  by  the  defendant  to  the 
two  motions  raised  issues  of  fact  which  the 
trial  court  found  against  plaintiff  on  the 
right  to  withdraw  the  announcement  and  file 
supplemental  petitions,  and  we  are  not  able 
to  say  that  there  is  presented  an  abuse  of 
the  trial  court's  discretion  under  the  condi- 
tion in  which  the  record  appears. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals  ought  to  be  af- 
firmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  r^ort  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


[I]  The  question  as  to  fbe  correctness  of 
the  trial  court's  action  In  refusing  to  allow 
the  plaintiff  to  withdraw  Its  announcement 
and  file  farther  pleading  is  one  only  of  prac- 
tice, and  under  the  facts  we  do  not  regard 
it  as  within  the  Jurisdiction  at  the  Supreme 
Court. 


MeCOWAN  V.  STATE.    (No.  6153.) 

(Court  of  Ciriminal  Appeals  of  Texas.    March 
9,  1921.) 

Criminal    law    «=»l  131  (I)— Appeal    dlsoilsiad 
on  verlfled  motion  of  appellant. 

An  appeal  in  a  criminal  case  will  be  dis- 
missed on  the  verified  motion  of  the  appellant 
to  withdraw  his  appeal. 

Appeal  from  District  Court,  Falla  County; 
Prentice  Oltorf,  Judge. 

John  McCowan  was  convicted  of  assault 
with  Intent  to  murder,  and  appeals.  Appeal 
dismissed. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Conviction  is  for  assault 
with  intent  to  murder,  and  punishment  fixed 
at  confinement  in  the  penitentiary  for  a  pe- 
riod of  two  years. 

The  verified  motion  of  the  appellant  to 
withdraw  his  appeal  has  been  examined,  and 
In  accord  therewith  the  appeal  is  ordered  dis- 
missed 


HOYT  V.  STATE.     (No.  6142.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
9,  1921.) 

1.  Criminal  law  ^=9528— Confessions  of  allag* 
od  thief  Inadmissible  in  so  far  as  It  rotates 
to  reoeivsr  of  property. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, confessions  of  the  alleged  thief,  made  out 
of  the  presence  of  the  defendant,  were  admis- 
sible only  in  so  far  as  it  tended  to  establish 
that  the  property  in  question  had  been  stolen, 
and  was  not  admissible  as  to  that  portion  re- 
lating to  the  sale  of  the  property  to  defendant. 

2.  Embezzlement  «=39  — Laroony  ^=>I5(3)  — 
Taking  of  goods  from  store  by  errand  boy 
theft,  and  not  ombozzlemant. 

The  taking  of  goods  by  errand  boy  from 
employer's  store  at  a  time  when  he  was  not 
delivering  such  goods  to  customers  was  theft, 
and  not  embezzlement;  the  boy  having  no  care, 
control,  or  custody  of  the  goods  at  such  time. 

3.  Receiving  stolen  goods  €=>9(2)— Refusal  to 
give  charge  presenting  theory  that  goods  had 
been  bought  In  good  faith  held  error. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, defended  on  ground  that  the  property  was 
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purchased  in  good  f«ith  and  withoat  knowledge 
that  it  had  been  stolen,  refusal  to  present  such 
defense  by  afflrmative  charge  on  defendant's 
request  therefor  held  error. 

4.  Witaesses  «=>3I8— Witness'  statements  sim- 
ilar to  testimony  Inadmissible  before  Impeach- 
ment. 

Exdusion  of  defendant's  testimony  as  to 
statements  by  a  witness  similar  to  bis  testi- 
mony before  the  state  had  offered  any  testimony 
to  impeach  the  witness  held  proper. 

Appeal  from  Nacogdoches  County  Court; 
3.  M.  M^arshall,  Judge. 

Cbarlie  Hoyt  was  convicted  of  receiving 
stolen  property,  and  be  appeals.  Reversed 
and  remanded. 

Rassdl  &  Seale,  of  Nacogdoches,  for  appel- 
lant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

LATXIMORE,  3.  Appellant  was  convicted 
In  tbe  county  court  of  Nacogdoches  county 
of  receiving  stolen  property  of  value  less 
than  $50,  and  his  punishment  fixed  at  30 
days  in  the  county  Jail  and  a  fine  of  $100. 

[1]  Appellant  received  the  property  in  ques- 
tion from  one  Joe  Blount,  wbo  was  alleged 
to  have  acquired  the  same  by  theft.  The 
state  proved  a  confession  made  by  Blount, 
part  of  which  is  as  follows: 

"Joe  Blonnt  told  me,  among  other  things, 
that  be  had  stolen,  aboat  the  15th  of  February, 
1920,  a  pair  of  shoes  and  two  suits  of  under- 
wear from  Tucker,  Hayter  &  Co.,  and  had  de^ 
Hvered  and  sold  same  to  the  defendant,  Char- 
lie Hoyt" 

Objection  to  this  as  being  hearsay,  out  of 
tbe  presence  and  hearing  of  appellant,  was 
overruled.  This  was  erroneous  as  to  part 
of  said  statement.  While  confessions  of  an 
alleged  thief  are  admissible  In  trials  of  this 
character  as  evidence  going  to  establish  the 
theft  of  the  property  In  question,  such  con- 
fession should  be  limited  in  the  ctfarge  to 
said  purpose  only.  Forrester  v.  State,  69 
Tex.  Cr.  B.  62,  162  S.  W,  1041,  and  state- 
ments made  in  connection  with  such  confes- 
sion which  are  Inculpatory  of  the  alleged  re- 
ceiver, are  but  hearsay  If  introduced  against 
such  receiver,  when  made  out  of  his  pres- 
ence, and  should  not  be  allowed.  Richard- 
son V.  State,  75    S.  W.  503.    That  portion  of 
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said  confession  relating  to  appellant  waa  not 
competent 

[2]  We  are  unable  to  .agree  with  the  con- 
tention of  appellant  that  Blount  was  shown 
to  be  such  agent  of  the  alleged  owner  of  the 
property  involved  as  to  make  his  offense  em- 
bezzlement, and  that  therefore  appellant  can- 
not be  guilty  of  receiving  stolen  property. 
Blount  was  but  a  delivery  boy  for  such  own- 
er of  said  property,  appearing  to  have  no 
care,  control,  or  custody  of  goods  while  in  tbe 
owner's  store;  and  his  taking  of  such  goods 
from  the  store  would  be  theft.  It  is  not 
shown  In  this  record  that  the  said  goods  bad 
been  delivered  to  Blonnt  to  be  carried  by  him 
to  customers.  In  the  latter  case  tbe  cop- 
tentlon  of  appellant  would  be  plausible. 

[3]  Appellant  claimed  that  he  bought  said 
goods  from*Blount  In  good  faith  and  without 
knowledge  that  same  was  stolen.  The  state 
combated  this  theory,  but  it  Is  uniformly  held 
that  an  affirmative  charge  should  be  givea 
presenting  the  defensive  theory  If  supported 
by  any  testimony.  No  such  charge  was  giv- 
en, notwithstanding  a  special  Instruction  Tip- 
on  this  issue  was  asked  by  ai^ellant  This 
was  error.  Grande  v.  State,  37  Tex.  Cr.  R. 
54,  38  S.  W.  613;  Stanfleld  v.  State,  73 
Tex.  Cr.  R.  290,  165  S.  W,  217. 

The  Indictment  contained  but  one  count, 
and  there  was  no  error  in  overruling  appel- 
lant's motion  to  require  tbe  state  to  elect 
upon  which  count  It  would  prosecute. 

[♦]  Appellant  attempted  to  sustain  his  wit- 
ness Blount  by  proving  statements  similar 
to  his  testimony  on  the  trial;  such  attempt 
being  made  before  the  state  offered  any  tes- 
timony to  Impeach  that  of  said  witness.  At 
this  stage  of  the  trial  the  state's  objections  to 
such  supporting  testimony  was  properly  sus- 
tained, and  we  find  nowhere  in  the  record 
that  appellant  offered  to  prove  such  support- 
ing statements  after  the  state  had  introduced 
its  contradictory  testimony. 

In  some  way,  either  by  charging  on  pur- 
chasing in  good  faith  or  by  directly  stating 
the  principle,  the  question  of  the  Intent  of 
accused  in  receiving  said  property  should  be 
submitted.  Wilson  v.  State,  12  Tex.  App. 
481;  Arcia  v.  State,  26  Tex.  App.  205,  9  S. 
W.  685;  Trial  v.  State,  57  8.  W.  92;  Kauf- 
man V.  State,  70  Tex.  Cr.  R.  438,  159  S. 
W.  58. 

For  the  errors  above  mentioned,  Judgment 
of  the  trial  court  will  be  reversed,  and  tbe 
cause  remanded  for  new  hearing. 
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QARCIA  V.  STATE.    (No.  6136.) 

(Oonrt  of  Criminal  AOT>eaIs  of  Texaa. 
Mar«h  9,  1921.) 

I.  CrimlnaJ  law  «=>S28— Conftasions  of  both 
defendant  and  another,  or  of  either,  admis- 
sible. 

Where  defendant  and  another  acted  togeth- 
er in  burglarizing  a  store,  and  both  made  con- 
fessions, being  together  at  the  time  they  were 
made,  so  that  the  confessions  were  made  in  the 
presence  of  each  other,  the  confessions  of  both 
or  either  would  be  admissible  against  defend- 
ant, if  not  otherwise  objectionable. 

2.  Criminal  law  «s>407(l)— Finding  of  stolen 
property  pointed  out  by  defendant's  compan- 
ion inadmissible  where  defendant  remained 
silent. 

Where  defendant  and  another  acted  to- 
gether in  burglarizing  a  store,  and  the  ofher 
confessed  in  defendant's  presence,  but  defend- 
ant remained  silent,  and  the  other  then  went 
and  pointed  out  where  the  stolen  property  had 
been  hidden,  the  fact  could  not  have  tieen 
used  against  defendant. 

3.  Criminal  law  <3=9424(3)— Faet  defendant's 
companion.  In  defendant's  absence^  pointed 
out  stolen  property,  oould  not  be  used  against 
defendant. 

If  defendant's  companion  in  a  burglary  had, 
in  defendant's  absence,  p<^ted  out  where  they 
had  hidden  the  stolen  property,  the  fact  could 
not  have  been  used  against  defendant. 


4.  Criminal  law  <S=»537— Confession  and  facts 
with  reference  to  finding  stolen  articles  under 
guidance  of  defendant's  companion  admissible 
against  defendant. 

In  a  prosecution  for  burglary  committed  by 
defendant  and  another,  where  defendant  and 
the  other  made  confessions  in  Jail,  describing 
the  place  where  the  stolen  articles  were  hidden, 
and  defendant's  companion  aided  an  officer  in 
finding  the  articles  in  the  place  described  by 
defendant,  the  confession  and  the  facts  with 
reference  to  finding  the  stolen  articles  were 
admissible  against  defendant  under  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  810. 

5.  Witnesses  €=3255(6),  257— IMagistrate  as 
witness  could  refresh  rocolieetion  from  certif- 
icate attached  to  confession,  although  certifi- 
cate was  Inadmissible. 

In  a  prosecutimi  for  burglary,  the  justice 
of  the  peace  before  whom  defendant  was  ex- 
amined could  use  his  certificate  attached  to 
the  confession  made  by  defendant  to  refresh  bis 
recollection  as  to  whether  defendant  was  duly 
warned  before  he  made  a  statement  as  re- 
quired by  statute,  if  the  certificate  aided  him  in 
recalling  the  facts  to  his  mind,  though  the  cer- 
tificate itself  was  inadmissible. 

6.  Criminal  law  €=>824(t  I)— Failure  to  submit 
issue  as  to  whether  defendant  property  warn- 
ed before  he  made  statement  not  erroneous 
in  absence  of  request. 

In  a  prosecution  for  burglary,  where  the 
testimony  of  the  examining  magistrate  as  a 


witness  made  an  lasue  of  fact  as  to  whether 
defendant  had  been  properly  warned  before 
he  made  a  statement,  counsel  for  defendant 
should  haye  requested  an  instruction  that,  if 
the  jury  believed  the  witness  had  informed  de- 
fendant the  statement  conld  be  used  either 
for  or  against  him,  they  could  not  consider  the 
statement  for  any  purpose;  but,  no  such  re- 
quest having  been  made,  there  was  no  error 
in  the  failure  so  to  instruct. 

7.  Burglary  «=»3fr-T«stlfflOHy  as  to  finding  of 
stolen  property  in   possession  of  defendant 
and  companion  admissible. 
In  a  prosecution  for  burglary   committed 
by  defendant  and  another,   testimony  of   the 
officers  who  made  the  arrest  as  to  finding  some 
of  the  stolen  property  in  a  room  where  defend- 
ant  and   bis   companion   were   found   sleeping 
together  on  the  same  cot,  some  of  the  stolen 
property  having  been  found  under  the  cot  and 
some  lying  on  the  clothes  of  defendant  and  his 
companion  on  the  floor,  was  admissible. 

Appeal  from  District  Court,  Comal  Coan- 
ty;   M.  C.  Jeffrey,  Judge. 

Andreas  Garda  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Llndai  &  Martin,  for  appellant 


HAWKINS,  J.  Appellant  was  convicted  of 
burglary,  and  bis  punishment  assessed  at 
two  years  in  the  penitentiary. 

On   the  afternoon  of   May  27,   1920,   the 
store  of  Max  W.  Meyer,  situated  about  four 
miles  from  the  city  of  New  Braunfels,  was 
burglarized.   The  appellant  and  Bentura  Rod- 
riguez were  arrested  tiiat  night  In  the  dty  of 
San   Antonio,   diarged   with   the   burglary. 
They  were  together  sleeping  on  the  same  cot 
when  arrested.     Some  of  the  property  later 
Identified  as  having  come  from  the  burglar- 
ized store  was  found,  some  under  the  cot  and 
some  lying  on  their  clothes  in  the  room.  Both 
appellant  and  Rodriguez  were  placed  In  jail 
in  Comal  county,  and  they  seem  to  have  sent 
for  the  sberlff,  Mr.  Adams,  and  made  a  con- 
fession to  bim.    The  admission  of  this  con- 
fession In  evidence  as  against  the  appellant 
is  made  the  basis  of  appellant's  first  bill  of 
exceptions.     The  sheriff  testified   that   the 
parties  sent  for  him,  and  that  be  talked  to 
both  of  tbem  together  in  jail,  and  that  both 
of  them  told  bim  they  burglarized  the  store 
in  question  and  had  bidden  some  of  the  prop- 
erty they  got  from  the  store  "out  close  to  a 
fence  in  some  weeds  this  side  of  Meyer's 
store,  about  100  yards  south."    The  sberlff 
further  said  that  he  was  unwilling  to  risk 
finding   the   property   from   the   description 
they  had  given  of  the  place;    that  he  was 
afraid  be  would  be  unable  to  find  it,  and  that 
he  took  the  smaller  of  the  men,  Rodrlgues, 
with  bim,  and  that  be  pointed  out  the  place 
where  they  hid  it ;   and  that  be  (the  sheriff) 
found  the  stuff  at  the  place  where  appellant 
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told  him'  It  was  bidden,  about  100  yards  this 
side  of  Mej^'s  store  In  the  weeds ;  that  ap- 
pellant did  not  go  with  them,  but  was  left  In 
jail.  There  is  no  contention  that  at  the  time 
the  confession  was  made  by  appellant  and  his 
codefendant  any  warning  was  given  which 
would  bring  it  within  the  statute  as  a  written 
confession,  but  It  is  contended  by  the  state 
that  It  was  admissible  because  the  state- 
ments made  were  found  to  be  true,  and  con- 
duced to  establish  his  guilt,  and  fruits  of 
the  crime  were  discovered  as  a  result  of  the 
confession.  Article  810,  Vernon's  Code  Cr. 
Proc.  Counsel  for  appellant  Insists  that  It 
was  error  to  have  permitted  the  confession  of 
appellant  to  go  before  the  Jury,  because  the 
property  was  found  not  by  reason  of  what  he 
(appellant)  told  the  sberitr,  but  was  pointed 
out  by  his  codefendant  In  his  absence  and 
while  in  Jail,  and  therefore  does  not  come 
Avlthin  that  clause  of  the  statute  on  confes- 
sions providing: 

"Unless  in  connection  with  said  confession, 
he  makes  statement  of  facts  or  circumstances 
that  are  found  to  be  tnie,  which  conduce  to  es- 
tablish his  guilt,  such  as  the  finding  of  secreted 
or  stolen  property,  or  the  instrument  with 
which  he  states  the  offense  was  committed." 

We  are  dted  In  appellant's  brief,  among 
other  cases,  to  that  of  Crowder  v.  State,  28 
Tex.  App.  61,  11  S.  W.  835,  19  Am.  St.  Rep. 
811.  That  Is  perhaps  the  strongest  case  to 
which  we  are  referred.  After  a  discussion 
of  the  facts  and  some  illustrations,  the  fol- 
lowing language  is  used  as  stating  the  gen- 
eral rule: 

"We  believe  that  the  statute  •••  re- 
quires that  the  facts  and  circnmstanccs  stated 
by  the  accused  must  be  found  to  be  true  in  pur- 
suance of  or  by  means  of  the  informntion  re- 
ceived from  the  accused,  and  that  if  they  are 
found  to  be  true  from  any  other  source  than 
that  emanating  from  defendant,  his  confession 
will  not  be  admisaible." 

As  a  statement  of  a  general  rule  the  fore- 
going may  be  conceded  to  be  the  law,  and 
yet  It  Is  well  to  know  what  facts  the  emi- 
nent Jurist  had  in  mind  when  It  was  writ- 
ten, because  In  view  of  the  facts  disclosed  in 
that  case  the  statement  of  the  role  aforesaid 
Is  eminently  pertinent  In  that  case  a  store 
had  been  burglarized  and  money  stolen.  It 
appeared  that  only  one  party  bad  entered  tbe 
store,  and  that  he  wore  overshoea  A  pair  of 
overshoes  was  found  in  the  sample  room  of 
a  hotel  where  Crowder  and  another  negro 
named  Stewart  worked,  and  where  tbe  two 
slept  Crowder  was  arrested  and  put  in  the 
calaboose.  If  Stewart  was  ever  arrested  the 
record  is  silent  with  reference  to  it  James, 
tbe  town  marshal,  made  some  statements  to 
Crowder  to  the  effect  that  he  knew  Stewart 
was  connected  with  appellant  in  the  burglary, 
and  that  some  money  had  been  found  In  the 
loft  of  the  hotel.  It  appears  this  statement 
from  James  was  not  tme^  but  thereupon 
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,  Crowder  told  James  that  be  (Crowder)  had 
concealed  the  money  at  a  certain  place  in  the 
hotel  loft  James  went  to  look  for  tbe  mon- 
ey, but  failed  to  find  It  and  returned  to  the 
calaboose  to  take  Crowder  to  the  hotel  and 
have  him  point  It  out  While  James  was 
gone  after  Crowder  the  other  negro,  Stewart, 

I  showed  the  hotel  proprietor  where  he  (Stew- 
art) claimed  Crowder  had  hid  tbe  money. 
The  prc^rletor  got  the  money,  and  when 
James  brought  Crowder  to  tbe  hotel  the  lat- 
ter went  to  tbe  place  where  the  money  had 
oeea  found,  and  when  shown  tbe  money  said 
he  had  gotten  It  from  tbe  store.  Under  that 
state  of  facts  this  court  said: 

"From  the  evidence  it  is  rendered  certain 
that  but  one  person  entered  the  house.  Was  it 
the  defendant,  or  was  it  Jeff  Stewart?  Did 
Stewart  learn  of  tbe  whereabouts  of  the  money 
from  defendant?  Or  did  the  defendant  learn 
of  the  place  where  the  money  was  hid  from 
Jeff  Stewart?  Did  the  defendant  steal  the 
money  and  inform  Stewart  of  that  fact,  and 
also  inform  him  of  its  place  of  concealmentY 
Or  did  Stewart  steal  the  money  and  give  such 
information  to  the  defendant?" 

[1]  No  such  state  of  facts  exist  In  the  case 
now  under  consideration.  The  evidence  dte- 
closes  In  this  case  that  appellant  and  Rodri- 
guez were  acting  together  In  burglarizing  the 
store,  and  that  both  of  them  made  confes- 
sions, being  together  at  the  time  they  were 
made,  and  made  in  the  presence  of  each 
other.  Under  such  state  of  facts  the  confes- 
sions of  both  or  either  would  be  admissible. 
If  not  otherwise  obJectIonabl&  Blake  ▼. 
State,  81  Tex.  Cr.  R.  87,  193  S.  W.  1064. 

[2,  3]  If  Rodriguez  had  confessed  in  appel- 
lant's presence  and  appellant  had  remained 
silent,  and  Rodriguez  had  then  gone  and 
pointed  out  the  property,  It  could  not  have 
been  used  against  appellant  Couch  v.  State, 
58  Tex.  Cr.  R.  505,  126  S.  W.  866.  If  Rodri- 
guez had  confessed  in  the  absence  of  appel- 
lant and  pointed  out  the  property.  It  conld 
not  have  been  used  against  appellant.  Over- 
street  v.  State,  67  Tex.  Cr.  R.  565,  160  S.  W. 
630.  When  both  appellant  and  Rodriguez 
confessed  to  the  bherlff,  and  described  as 
best  they  could  where  the  stolen  property  was 
hidden,  If  the  sheriff  had  expressed  doubt 
as  to  his  ability  to  find  the  place,  and  some 
third  party  had  aided  the  sheriff  in  its  loca- 
tion, the  property,  surely  would  have  been 
recovered  as  a  result  of  said  confessions  up- 
on the  "statement  of  facts  or  circumstances 
found  to  be  true  which  conduce  to  establish 
appellant's  guilt" 

[4]  When  both  make  confessions  descrlbhag 
the  place  where  the  stolen  articles  are  hid- 
den, and  In  order  to  facilitate  the  search  and 
make  certain  the  recovery  of  the  stolen  goods 
the  officer  takes  one  of  the  parties  and  with 
bis  aid  finds  the  articles  at  tbe  very  plaoa 
described  by  the  one  left  behind,  we  think  n* 
violence  Is  done  the  general  rule,  and  no  legal 


Digitized  by 


Google 


940 


228  SOUTHWESTEBN  BBFOBTEB 


(Tex. 


right  of  the  appellant  Is  jeopardized  by  hold- 
ing it  not  error  under  such  drcamstances  to 
admit  the  confession  and  the  facts  with  ref- 
erence to  finding  the  stolen  articles.  Coun- 
sel for  appellant  cites  us  to  no  case  present- 
ing the  exact  question  under  consideration, 
and  we  have  been  unable  to  find  one  directly 
In  point.  The  other  cases  cited  by  appellant 
In  his  brief  upon  this  proposition  are  merely 
cases  in  which  the  general  rule  of  law  appli- 
cable In  such  cases  is  stated.  The  purpose  of 
guarding  the  admission  of  confessions  made 
under  these  circumstances  is  to  protect  par- 
ties who  may  under  stress  of  circumstances 
be  Inclined  to  malce  admissions  of  guilt  where 
It  may  be  thought  by  them  to  be  to  their 
advantage  to  do  so,  or  to  prevent  them  from 
being  confronted  with  alleged  statements 
which  were  never  made  by  them.  There  can 
be  no  question  In  the  case  now  under  consid- 
eration that  the  confessions  were  made  by 
both  the  appellant  and  his  codefendant,  and 
that  the  property  was  found  at  the  exact 
place  described  by  both  of  them  In  the  con- 
fessions, and  the  fact  that  the  sheriff  was 
aided  or  facilitated  in  his  search  by  appel- 
lant's codefendant,  It  seems  to  us,  does  not 
make  the  confession  Inadmissible  as  against 
appellant  We  cannot  conceive  where  any 
barm  under  such  a  state  of  facts  can  come 
,  to  the  appellant,  and  to  hold  otherwise  would 
be  to  extend  the  rule  to  that  point  where  it 
would  seem  unreasonabla 

After  the  appellant  was  arrested  and  upon 
an  examining  trial  before  Kmll  Voelcker, 
Justice  of  the  peace,  in  Comal  county,  he 
made  a  voluntary  statement  under  the  stat- 
ute^ which  was  offered  by  the  state  and  ad- 
mitted In  evidence  over  the  strenuous  pro- 
test of  the  appellant.  The  next  two  bills  of 
exception  relate  to  that  transaction  and  will 
be  treated  together.  It  is  not  necessary  to 
set  out  the  statement  made  by  the  appellant 
In  full,  but  it  was  a  confession  of  his  guilt  to 
the  burglary  as  charged  In  the  indictment, 
and  associated  with  blm  in  the  burglary  his 
codefendant,  Bentura  Rodriguez.  The  two 
bills  with  reference  to  this  matter  are  ex- 
ceedingly long,  and  will  not  be  set  out  in 
full,  but  it  appears  therefrom  that  when  the 
state  called  Emil  Voelcker  to  the  witness 
stand  to  prove  the  warning  that  had  been 
given  the  a[q;>ellant  before  the  statement  was 
made  the  said  Voelcker  testified  that  he  ad- 
vised him,  In  substance,  that  he  could  make 
a  statement  if  he  desired  to,  but  unless  be 
did  wish  to  make  a  statement  that  he  need 
not  do  it,  and  tliat  if  he  made  any  statement 
the  sanie  could  be  used  "against  him"  or 
"tor  him."  Apiwllant  then  objected  to  the 
Introductlou  of  the  statement  upon  such  an- 
swer of  the  witness  that  he  told  the  appellant 
the  statement  could  be  used  either  for  or 
against  him,  because  it  did  not  comply  with 
the  statute,  and  therefore  rendered  the  state- 
ment inadodsaible,  whereup<m  the  district 
attorney  proceeded  further  to  examine  the 


witness  Voeldcer;  appellanfa  counsel  ob- 
jecting in  various  ways  and  upA  many  oc- 
casions. It  appears  that  during  the  progress 
of  further  examination  by  the  district  attor- 
ney the  statute  was  handed  to  the  witness 
Voelcker,  and  also  the  oertiflcate  made  by 
him  with  reference  to  the  examining  trial  or 
to  the  statement  made  by  the  appellant,  and 
coonsel's  bills  of  exception  undertake  to 
present  as  error  that  the  said  witness  had 
no  right  to  refresh  his  recollection  as  to  what 
character  of  warning  be  gave  the  appellant 
from  an  examination  of  the  statute  or  his 
certificate  We  agree  with  appellant's  coun- 
sel that  if  a  witness  did  In  fact  refresh  his 
recollection  from  an  inspection  of  the  statute 
or  pretend  to  do  so,  in  the  absence  of  a  show- 
ing that  the  warning  was  read  from  the  stat- 
ute, or  that  the  statute  was  in  some  way 
used  In  connection  with  the  warning,  it  would 
be  Improper;  but  upon  a  close  inspection  of 
the  bill,  while  it  states  the  statute  waa  hand- 
ed to  blm  by  the  district  attorney,  and  also 
his  certificate,  and  states  that  after  he  had 
pretended  to  refresh  hla  recollection  be  then 
made  certain  statements.  It  nowhere  appears 
In  the  bills  that  the  witness  Voelcker  did  in 
fact  examine  the  statute,  and  therefore  that 
feature  of  the  bill  of  exceptions  passes  from 
our  consideration.  Upon  counsel's  contention 
that  the  witness  had  no  right  to  refresh  liis 
recollection  by  reference  to  hla  cotiflcate, 
we  are  cited  to  only  one  case,  that  of  Bm 
T.  State,  39  Tex.  96,  In  an  opinion  which  was 
rendered  by  Judge  Ogden.  Upon  an  examina- 
tion of  that  case  the  exact  question  was  not 
before  the  court  There  it  was  held  that  tlie 
certificate  itself  could  not  be  introduced  in 
evidence.  There  was  no  offer  or  effort  made 
to  Introduce  the  certificate  in  the  instant 
case,  but  it  was  only  sought  to  be  used  for 
the  purpose  of  permltdng  the  witness  Voel- 
cker to  refresh  his  recollection  as  to  the 
warning  given  the  appellant  In  volume  11, 
Ency.  of  Bv.  p.  105,  is  found  this  language: 

"A  public  officer  called  as  a  witness  may  re- 
fresh his  memory  by  entries  in  the  records  of 
his  office  which  he  knew  at  the  time  of  making 
to  be  correctly  made." 

[1]  We  can  see  no  objection  to  the  witness 
Voelcker  using  his  certificate  attached  to  the 
confession  if  it  aided  him  in  recalling  to  lila 
mind  the  facta  that  transpired  at  the  time. 
Of  course,  the  certificate  Itself  would  not  be 
admissible  in  evidence  over  objection.  After 
he  had  made  the  statanmt  In  the  beginning 
of  his  examination,  that  he  advised  the  ap- 
pellant the  statement  could  Iw  used  either 
for  or  against  him,  upon  further  examination 
by  the  district  attorney  the  witness  became 
uncertain  upon  this  point,  and  finally  said, 
after  an  examination  of  the  oertiflcate,  he 
believed  he  only  told  the  witness  that  the 
statement  could  be  used  against  him.  We 
are  inclined  to  reach  the  conclusion,  from  an 
inspection  of  the  mtlre  blU  with  reference 
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to  the  matter,  tbat  the  testimony  of  the  wit- 
ness Voelcker  raised  an  Issue  of  fact  upon 
this  point.  If  the  Bald  witness  had  testified 
that  be  gave  the  warning,  and  that  had  been 
controverted  by  the  appellant  or  any  other 
witness.  It  would  have  raised  an  issue  of  fact, 
and  It  would  have  been  proper  for  the  court 
under  proper  instructions  to  hare  submitted 
that  Issue  to  the  Jury. 

[<]  It  occurs  to  us  that  when  the  testimony 
of  the  witness  was  so  tmcertaln,  he  having 
contradicted  himself  and  made  one  statement 
at  the  beginning  of  his  testimony  and  another 
at  the  conclusion,  that  It  would  have  perhaps 
left  the  Jury  in  doubt  as  to  what  be  really 
did  tell  the  appellant  upon  tbat  point,  and 
tbat  the  Issue  of  fact  was  raided  as  com- 
pletdy  as  though  there  had  been  a  conflict 
between  different  witnesses,  and  that  the 
proper  course  to  have  been  pursued  would 
have  been  for  counsel  for  appellant  to  have 
requested  an  instruction  from  the  court,  that 
If  the  Jury  believed  tbat  the  witness  Voelcker 
liad  lufomred  appellant  that  the  statement 
could  be  used  either  for  or  against  blm  th^ 
could  not  c<H)Blder  such  statemoit  toe  any 
purpose.  No  such  request  having  been  made, 
We  find  no  error  In  this  connection.  From 
an  examination  of  the  wtlre  two  bills  of  ex- 
ception now  under  consideration,  we  find  tbat 
counsel  for  appellant  Is  excepting  to  the  man- 
ner of  the  examination  of  the  witness  Voel- 
cker on  tbe  part  of  the  district  attorney, 
claiming  that  leading  questions  were  asked, 
and  various  other  objections  urged  by  coun- 
sel  for  appellant  We  do  not  believe  tbat 
the  trial  court  abused  bis  discretion  In  per- 
mitting the  examination  of  the  vrltness  Voel- 
cker by  the  district  attorney  In  the  manner 
In  which  It  was  conducted,  and  therefore  bold 
tbat  no  error  was  committed  by  tbe  court  In 
this  respect. 

[7]  The  only  other  bill  of  exceptions  pre* 
sented  by  appellant  complains  of  the  Intro- 
duction in  evidence  of  the  testimony  of  tbe 
oflScers  making  the  arrest  of  appellant  and 
bis  codefendant  as  to  finding  some  of  the 
property  stolen  out  of  the  burglarized  store, 
because  they  were  not  taken  from  the  personal 
possession  of  tbe  appellant,  or  found  in  his 
exclusive  possession  under  drcumstancoa 
which  involved  the  ccxiscious  assertion  of 
ownership.  We  cannot  agree  with  appellant 
in  this  contention.  Appellant  and  his  code- 
fendant were  shown  to  have  been  acting  to- 
gether at  the  time  the  store  in  question  wba 
burglarized,  and  seem  to  have  come  into  San 
Antonio  together  In  a  car,  and  were  found 
sleeping  together  on  the  same  cot,  and,  as  the 
officer  testified,  some  of  tbe  stolen  property 
was  found  under  the  cot  and  some  lying  on 
tbe  clothes  of  appellant  and  his  codefendant 
upon  the  floor.  The  officer  testifies  that  It 
would  be  impossible  for  him  to  say  la  whose 
possession  the  property  was  found,  but  re- 


V.  STATE  941 

aw.) 

lates  tbe  drcnmstanoes  under  which  he  did 
And  It  We  find  in  Branch's  Crlm.  Law,  % 
241,  the  followlbg  gmeral  statement  of  tbe 
preposition  applicable  to  the  contention  urged 
by  appellant  here,  as  follows: 

"Even  after  the  conspiracy  is  ended,  as  an 
exception  to  the  general  rule  it  may  b^  shown 
that  a  coconspirator  or  a  codefendant  was 
found  in  possession  of  tbe  fruits  of  the  crime, 
or  the  weapon  or  instrument  with  which  the 
crime  was  committed,"  and  many  eases  dted 
to  support  .such  general  statement,  which  we 
think  it  nnnecesaary  to  dte  here. 

In  many  of  those  oases  it  will  be  found 
that  the  party  then  on  trial  was  not  present 
at  tbe  time  the  property  was  found,  but  was 
at  another  and  different  place,  and  still  tbe 
testimony  was  admitted;  but  In  tbe  instant 
case  the  appellant  and  bis  codefendant  were 
together,  and  the  property  was  found  at  least 
under  their  Joint  care  and  possession,  and 
the  admission  of  such  testimony  presents  no 
error. 

Having  found  no  revendble  error  in  the 
record,  the  Judgment  Is  affirmed. 


JAMES  V.  STATE.    (No.  6052.) 

(Court  of  Criminal '  Appeals  of  Texas. 
March  9,  1^1.) 

1.  Criminal  law  «=3400 (3)— Showing  that  draft 
records  were  sent  to  Washington  made  oral 
testimony  admissible. 

In  a  prosecntion  for  mnrder,  showing  that 
an  of  the  records  and  documents  of  the  local 
exemption  board  bad  been  boxed  up  and  sent 
to  Washington,  D.  C,  by  order  of  the  War  De- 
partment, was  suffident  to  admit  oral  testi- 
mony of  the  clerk  of  tbe  local  exemption  board 
as  to  the  classification  of  defendant  under  the 
selective  draft  when  otCered  by  the  state. 

2.  Witneeses  «=3345(2)— State  may  ask  de- 
fendant's witnesses  If  they  had  not  been  In- 
dloted  for  perjury. 

In  a  prosecution  for  murder,  it  was  per- 
missible for  the  state  to  ask  each  of  defend- 
ant's witnesses  if  he  had  not  been  indicted  for 
perjury,  or  was  not  then  under  such  indictment; 
the  testimony  being  admissible  as  affecting  gen- 
erally the  credibility  of  the  witnesses. 

3.  Criminal  law  e=3ll70i/2(6)— Cross-examina- 
tion of  defendant's  witnesses  as  to  Indictment 
for  perjury  In  partlciilar  ease  prejudldal. 

In  a  prosecntion  for  murder,  cross-exam- 
inatioB  of  defendant's  witnesses  by  the  state, 
as  to  whether  they  had  not  been  indicted  for 
perjnry  in  tbe  particolar  case,  to  which  they 
answered  in  the  affirmative,  AeM  error  prejudi- 
cial to  defendant  and  not  cured  by  withdrawal 
of  tbe  evidence. 

4.  Homicide  «» 1 70— Testimony  as  to  owner- 
ship of  boots  by  defendant  admlsslMo* 

In  a  prosecution  for  murder,  the  state's 
.testimony  showing  that  tracks  near  the  sees* 
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of  the  killing  appeared  to  be  boot  tracks,  etc., 
it  was  not  erroF  to  aek  defendant,  wlien  a  wit- 
ness, relative  to  hie  ownership  of  a  pair  of 
boots  prior  to  the  homicide,  and  testimony  of 
another  witness,  in  which  he  stated  that  he 
saw  defendant  exchange  a  pair  of  boots  with 
a  third  person  some  time  prior  to  the  homicide, 
was  admissible. 

Appeal  from  District  Coart,  Bobertson 
County;  John  Watson,  Judge. 

John  James  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

H.  S.  Morehead,  J.  L.  Goodman,  and  Perry 
&  Woods,  all  of  Franklin,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Robertson  county  of 
the  murder  of  Claude  Whitehead,  and  his 
punishment  fixed  at  twenty  years  In  the  pen- 
itentiary. This  is  the  second  appeal  of  this 
case.  See  219  S.  W.  202,  for  a  discussion  of 
the  facts. 

[1]  On  this  trial  the  state  desired  to  prove 
by  the  oral  testimony  of  the  clerk  of  the  local 
exemption  board  the  classification  of  appel- 
lant under  the  selective  draft,  as  made  by  the 
district  board  of  his  district.  It  appears 
that  he  had  filed  an  application  for  deferred 
clas.siflcatlon,  and  that  the  district  board  sent 
the  written  application  or  claim  to  the  local 
board  with  the  notation  of  its  action  written 
thereon.  Appellant  objected  to  the  offered 
testimony,  uix>n  the  ground  that  It  was  not 
the  best  evidence,  was  secondary,  and  hear- 
say. To  the  bill  of  exceptions  taken  to  his 
action  in  overruling  said  objection,  and  al- 
lowing the  witness  to  state  that  appelant 
was  placed  in  the  fourth  class,  the  trial  court 
attached  the  qualification  that  it  was  shown 
by  other  evidence  that  all  of  the  records  and 
documents  of  the  local  exemption  board  had 
been  boxed  up  and  sent  to  Washington,  D.  C, 
by  order  of  the  War  Department.  Accepting 
this  as  true,  there  was  no  error  in  admitting 
secondary  evidence  of  the  written  findings  of 
the  district  board.  Rule  11  under  article 
36S7,  chapter  4,  title  53,  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  provides  that,  when  a 
written  Instrument  is  beyond  the  reach  of 
the  process  of  the  court  secondary  evidence 
thereof  is  admissible.  G.  C.  &  S.  F.  By.  Co. 
V.  Dimmett  17  Teat.  Civ.  App.  255,  42  S.  W. 
588;  St  Louis  By.  Co.  v.  May,  63  Tex.  Civ. 
App.  257,  115  S.  W.  900;  M.,  K.  &  T.  By.  Co. 
V.  Gober  (Civ.  App.)  125  S.  W.  883 :  Smith  v. 
Traders'  National  Bank,  82  Tex.  368.  This 
court  has  held  admissible  secondary  evidence 
of  documents  shown  to  be  at  the  time  of  the 
trial  in  OhlUioma,  and  also  in  Washington, 
D.  C.  Boby  T.  State,  73  Tex.  Cr.  R.  9;  Aiv 
eneman  v.  State,  79  Tex.  Cr.  R.  546.  22  Cor- 
pus Juris,  106^1086,  states  the  rule  to  be 
that.  If  the  primary  evidence  be  Inaccessible 


or  beyond  the  jurisdiction  of  the  court  sec- 
ondary evidence  thereof  is  admissible. 

[2-4]  Appellant's  witness,  Frank  Welch, 
was  asked  upon  cr<oe»«xamination  if  be  bad 
not  been  Indicted  for  perjury,  to  whldi  he  an- 
swered that  he  had,  and  was  then  a^ed, 
'In  this  case?"  and  answered,  "Yes,  sir." 
A[^)ellant  had  filed  herein  a  motion  asking 
that  the  prosecution  be  forbidden  to  ask  any 
questions  about  said  alleged  perjury  or  the 
Indictment  of  the  witness  therefor.  At  the 
time  said  questions  were  asked,  no  ruling 
had  been  made  on  this  motion.  At  the  time 
of  such  asking,  appellant  again  objected,  and 
also  called  attention  to  Ills  motion ;  Us  objec- 
tion then  made  being  that  such  evidence  was 
irrelevant,  incompetent,  and  prejudicial,  and 
that  it  In  effect  placed  before  the  Jury  the 
opinion  of  the  grand  jurors  that  said  witness 
had  falsified  his  testimony  as  given  in  this 
case  at  a  previous  trial.  Substantially  the 
same  proceedings  appear  in  the  record  as  re- 
lating to  the  witness  Miller.  Some  time  aft- 
er both  said  witnesses  had  testified  the  trial 
court  withdrew  from  the  consideration  of  the 
Jury  that  portion  of  their  testimony  whidi 
showed  that  they  had  been  Indicted  for  per- 
jury growing  out  of  this  case.  We  do  not 
think  either  of  the  motions  of  appellant  as 
made  before  the  witnesses  took  the  stand, 
should  have  been  granted,  as  it  was  i)ermis- 
sible  to  ask  each  of  said  witnesses  If  he  had 
not  been  indicted  for  perjury,  or  was  \not 
then  under  su<*  Indictment;  said  testimony 
being  admissible  as  affecting  generally  the 
credibility  of  sold  witnesses.  Any  effort, 
however,  to  connect  said  perjury  with  the 
testimMiy  of  the  witness  given  on  this  trial, 
or  with  former  testimony  as  given  on  a  for- 
mer trial  of  this  case,  would  manifestly  be 
hurtful  to  accused.  There  is  no  escape  from 
the  proposition  that,  if  the  state  bad  proved 
outright  that  12  good  and  true  men  of  Rob- 
ertson county  believed  that  the  testimony  of 
these  witnesses  as  given  at  a  former  trial 
was  false,  it  would  have  greatly  affected  ap- 
pellant's case.  Such  we  think  the  necessary 
effect  of  the  testimony  establishing  that  said 
witnesses  had  formerly  testified  herein  and 
had  since  been  indicted  for  perjury,  or  for 
perjury  growing  out  of  their  testimony  as 
given  in  this  case  upon  a  former  trlaL  We 
do  not  think  the  injury  one  which  the  coart 
could  cure  by  withdrawing  the  evidence. 
Bennett  v.  State,  47  Tex.  Cr.  R.  62,  81  S. 
W.  30. 

[S]  We  do  not  believe  that  it  was  error  to 
ask  appellant,  when  a  witness,  relative  to  his 
ownership  of  a  'pair  of  boots  prior  to  the 
homicide;  nor  do  we  think  the  court  should 
have  limited  the  testimony  of  the  witness  Pll- 
green  In  which  he  stated  that  he  saw  appel- 
lant ex(diange  a  pair  of  boots  with  one  Mc- 
Donald some  time  prior  to  the  homicide. 
The  state's  testimony  went  to  show  that 
tracks  near  the  scene  of  the  killing  appeared 
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to  be  boot  tnickB,  and  evidence  showing  ap- 
peUant'8  ownerabip  and  poesesslon  of  boots 
became,  therefore,  material.  Believing  tliat 
this  case  mnst  be  reyetsed  for  the  prejudicial 
error  above  discoseed,  we  forego  an  extended 
mention  of  appellant^s  claim  of  misconduct 
of  the  Jury,  and  will  (wly  again  emphasize 
the  need  for  carefnl  observance  by  trial 
courts  of  impressive  inatmctlMis  to  Jurws 
not  to  engage  in  discussion  with  persons  who 
are  not  members  of  the  jury,  except  under 
statutory  limitations,  and  not  to  discuss 
while  in  the  jury  room  matters  not  in  evi- 
dence before  them. 

For  the  error  mentioned,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  new 
trial. 


COTTON  V.  STATE.  (No.  5948.) 

(Cktnrt    of    Criminal    Aj)peals   of    Texas. 
March  9,  1921.) 

1.  Criminal  law  €=>957(5)— Testimony  of  Ju- 
rors held  to  lead  to  conclusion  they  had  dis- 
cussed prior  disagreement  and  convictions. 

In  a  prosecution  for  manslaughter,  testi- 
mony of  all  jnrora  held  to  lead  to  conclusion 
they  had  discussed,  not  only  on  one  occasion 
bat  on  a  number  of  occasions,  in  their  efforts 
to  reach  verdict,  the  fact  ,that  defendant's 
brother  had  been  convicted  and  given  5  years 
in  the  penitentiary,  and  that  defendant  had 
been  tried  once  i^th  a  hung  jury  and  again 
with  a  conviction  and  12-year  sentence. 

2.  Criminal  law  ^=»925'/2  (3)— Discussion  of 
former  oonvloHons  by  Jury  held  prejudicial 
to  defendant. 

In  a  prosecution  for  manslaughter,  discus- 
sion by  the  jury,  in  attempting  to  reach  verdict, 
of  defendant's  former  conviction,  with  a  pen- 
alty of  12  years,  and  with  a  hung  jury  on  an- 
other trial,  and  with  reference  to  his  brother 
being  convicted  for  the  same  offense,  held  prej- 
udicial to  defendant  justifying  a  new  trial  un- 
der provision  of  Code  Cr.  Proc.  1911,  art  8S7, 
snbd.  7. 

Appeal  from  District  Court,  Hunt  Cormty ; 
R.  Jj.  Porter,  Special  Judge. 

Hubert  Cotton  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Judgment  reversed, 
and  cause  remanded  for  new  trial. 

Neyland  &  Neyland  and  Crosby  &  Harreil, 
all  of  Greenville,  and  B.  B.  Sturgeon,  of  Paris, 
for  appellant. 

Clark  &  Sweeton,  of  Greenville,  and  Alvln 
M.  Owsley,  Asst.  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  The  appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  3  years'  confinement  in  the  peni- 
tentiary. This  Is  the  second  appeal.  The 
result  of  the  first  one  will  be  found  reported 
In  217  S.  W.  158. 
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The  appelant  presents  many  questions  to 
this  court  for  review  with  reference  to  the 
charge  of  the  court,  and  exceptions  thereto, 
and  the  failure  of  the  court  to  give  many  spe- 
cial charges  requested.  Upon  an  examination 
of  tihe  entire  record  we  believe  the  charge  of 
the  court  was  a  fair  and  comprehensive 
diarge,  guarding  the  rights  of  appellant  at  all 
points  and  upon  all  issues,  and  that  there  la 
no  error  shown  by  the  record  with  reference 
to  these  matters  c<Mnplalned  of. 

There  is,  however,  one  serious  question  pre- 
sented by  the  record,  and  that  Is  as  to 
the  alleged  misconduct  of  the  jury.  It  is 
claimed  that  after  the  jury  retired  to  consider 
of  their  verdict  they  received  other  testimony 
Injmlous  to  appelant,  in  violation  of  article 
837,  O.  C.  P.,  subdivision  7,  providing  that  a 
new  trial  should  be  granted  where  the  jury, 
after  having  retired  to  deliberate  upon  the 
case,  have  received  other  testimony.  It  Is 
disclosed  from  the '  record  that  during  the 
trial  of  this  case  many  witnesses  were  asl^ed 
if  they  had  not,  upon  the  former  trial  of  the 
case,  testified  to  certain  matters.  Therefore 
there  was  legitimately  before  the  jury  evi- 
dence that  there  had  been  another  trial  of 
this  case,  but  this  is  as  far  as  the  record  goes. 
It  now  appears  that  there  bad  In  fact  been 
two  trials  of  this  defendant,  in  one  of  which 
there  was  a  hung  Jury  and  In  the  other  h* 
was  convicted  and  given  a  term  of  12  years. 
It  also  appears  that  appellant's  brother  had 
been  tried  and  given  a  term  of  6  years  in  the 
penitentiary.  This  information  in  some  way 
reached  the  jury,  and  It  was  talked  about  and 
discussed  by  them  in  a  manner  which  will  be 
hereinafter  shown. 

When  the  jur^  retired,  upon  the  first  bal- 
lot they  stood  nine  for  conviction  and  three 
for  acquittal,  those  for  conviction  being  divid- 
ed In  their  opinion  as  to  the  number  of  years 
appellant  ought  to  be  given,  but  ranging  from 
2  to  10  years,  with  one  man  perhaps  being  a 
little  higher  than  that;  but  three  of  the  ju- 
rors were  holding  out  for  acquittal.  After  the 
verdict  was  reached  affidavits  were  made  by 
some  of  the  jurors,  which  afildavlts  were  at- 
tached to  the  motion  for  new  trial,  but  in  the 
hearing  of  this  motion  all  of  the  jurors  were 
brought  into  court,  and  testified  upon  the  is- 
sue of  the  misconduct  of  the  jury,  except  one 
who  was  temporarily  out  of  the  county. 

To  embrace  in  this  opinion  the  complete 
testimony  of  the  jurors  with  reference  to  this 
matter  would  extend  it  beyond  all  reason- 
able bounds,  because  the  testimony  covered 
many  pages  in  the  bill  of  exceptions  to  the 
action  of  the  court  In  overruling  the  motion 
for  a  hew  trial. 

Only  two  of  the  Jurors,  M.  0.  McWhlrter 
and  J.  J.  Pace,  denied  having  heard  any  dis- 
cussion In  the  jury  room  with  reference  to 
the  former  conviction  of  apndlant,  or  that 
one  of  ills  trials  resulted  In  a  nung  jury,  they 
da&ning  that  after  the  jury  was  discharged 
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they  heard  some  mention  of  It,  but  the  state- 
ment of  the  Juror  Pace  In  this  respect  Is 
sharply  challenged  by  the  statement  of  the 
]uror  p.  W.  Clayton.  Clayton,  in  substance, 
testified  that  he  was  for  acquittal,  and  held 
ont  for  acquittal  nntU  a  short  time  before  the 
Jury  came  together  upMi  the  3-year  rerdlct 
He  claims  he  was  discussing  the  matter  with 
Pace  and  trying  to  get  Pace  to  come  over  with 
him  and  the  others  and  agree  to  an  acquittal, 
and  that  Pace  told  him  in  that  connection 
that  this  case  had  been  tried  twice  before, 
and  that  one  trial  was  a  bung  Jury,  and  the 
next  trial  defendant  got  12  years  in  the  peni- 
tentiary, and  that  he  (Pace)  could  not  agree 
to  an  acquittal  by.  reason  of  that  fact.  Oay- 
ton  claims  that  he  had  been  for  aoqnlttal  up 
to  the  time  this  argument  was  used  by  the 
Juror  Pace,  and  that  then  he  and  the  two 
other  Jurors,  who  had  been  holding  ont  for 
acquittal,  concluded  it  would  be  better  to 
come  to  the  3-year  proposition  as  some  other 
Jury  might  give  him  a  higher  penalty.  All 
of  the  Jurors  who  testified  agreed  that  at 
some  time  during  the  deliberations  the  fact 
of  the  defendant's  previous  conviction  with  a 
12-year  sentence  was  discussed,  some  claim- 
ing that  they  heard  nothing  about  one  for- 
mer trial  resulting  in  a  hung  Jurj;  some 
testifying  that  the  matter  of  his  brother  hav- 
ing been  convicted  and  given  5  years  was 
mentioned,  and  some  claiming  that  they  did 
not  hear  this.  The  first  mention  of  the  re- 
sult of  the  former  trials  in  the  case,  either  of 
appellant  or  his  brother,  seems  to  have  been 
before  the  case  went  to  the  Jury,  one  Juror 
testifying  that  after  they  had  gone  to  their 
room  and  retired  for  the  night  some  Juror 
remarked  that,  "From  the  questions  that  are 
being  asked  it  appears  this  case  has  been 
tried  before;"  that  one  of  the  other  Jurors 
spoke  up  and  said,  "Yes,  this  case  has  been 
tried  twice  before,  one  time  resulting  In  a 
hung  Jury  and  the  other  time  a  conviction 
with  12  years  in  the  penitentiary,"  and  that 
his  brother  Ira  Cotton  had  also  been  tried 
and  given  5  years.  It  seems  that  this  conver- 
sation was  not  heard  by  all  the  Jurors,  as 
they  occupied  dUtercnt  sleeping  rooms,  and 
some  of  them  were  not  in  a  position  where 
they  could  have  heard  it,  and  some  of  them 
in  the  room  where  this  conversation  occurred 
seem  not  to  have  heard  it.  One  of  the  Jurors, 
Korris,  testified  substantially  that  some  one 
in  the  Jury  room  during  the  deliberations 
said  that  the  appellant  had  been  given  12 
years  before  by  a  Jury,  and  had  a  hung  Jury 
in  another  trial,  and  that  his  brother  had 
gotten  5  years,  and  that  he  himself  said  that, 
as  he  had  gotten  12  years  before,  it  looked 
like  he  ought  to  be  satisfied  with  3  years,  and 
that  some  of  the  other  Jurors  said  he  had 
been  given  12  years  in  the  penitentiary  before, 
and  thought  be  ought  to  be  convicted  this 
time.  Another  one  of  the  Jurors,  B.  L.  Dun- 
can, testified  substantially  to  the  same  effect, 
and  said  that  be  himself  remarked  that  he 


had  seen  in  t2ie  paper  where  the  a^^ant 
had  been  convicted.  -Hie  testimony  of  the 
various  Jurors  was  conflicting  as  to  the  par- 
ticular time  during  the  deliberations  when 
the  conversation  occurred  with  reference -to 
the  former  conviction,  but  they  all  practical- 
ly agree  that  it  was  not  until  the  second  day 
that  the  Jury  was  out,  they  having  retired  in 
the  evening  of  the  first  day,  and  the  vote  at 
that  time  stood  nine  for  conviction  and  three 
for  acquittal,  and  that  all  this  discussion  oc- 
curred on  the  next  day  a  short  time  before 
they  reached  a  verdict  Some  of  the  Jurors 
claim  that  they  only  heard  it  mentioned  one 
time;  others  daim  that  it  was  mentioned  a 
number  of  times  during  the  discussion.  As 
would  be  expected  in  the  testimony  of  that 
many  Jurors,  some  put  it  more  clearly  than 
others,  the  Juror  HcBrlde  stating  that  in  an 
effort  to  reach  an  agreement  those  for  acquit- 
tal were  arguing  that  he  ought  to  be  acquit- 
ted on  the  ground  of  self-defense,  and  the 
others  that  he  ought  to  be  punished,  and  that 
it  was  during  those  arguments  that  the  ques- 
tion of  his  conviction  and  the  12-year  sen- 
tence was  perhaps  mentioned,  although  he 
,1s  not  sure  about  that  The  Juror  Clayton, 
to  whom  reference  has  been  made  heretofore, 
during  his  examination  was  asked  this  ques- 
Uon: 

"If  it  was  not  a  fact  that  these  other  Jnroia, 
who  stated  that  one  was  given  5  yettrs,  and 
this  one  at  one  time  had  a  hung  Jnry,  and  cot 
12  years  at  another  trial,  was  not  an  argnment 
to  show  they  could  not  agree  to  an  acquittal}" 

And  he  answered: 

"I  believe  it  was  sorter  in  that  way,  bnt  not 
juBt  Straight  ont  that  way,  jnst  abont  like  a 
bunch  of  common  farmers  would  discoss  any- 
ttiing  that  way.  It  seemed  like  they  sorter 
based  it  as  an  argimient" 

It  appears  that  only  one  or  two  Jurors  prior 
to  the  time  they  were  taken  on  the  panel 
knew  anything  about  the  former  conviction. 
One  says  he  was  under  the  impression  that 
appellant  hud  been  given  7  years,  and  the 
other  one  stated  that  he  only  knew  it  from 
what  he  had  seen  in  the  paper,  and  saw  that 
he  was  convicted.  The  others  testified  the 
only  information  that  they  had  with  refer- 
ence to  a  hung  Jury  and  the  conviction  of 
appellant  and  his  brother  was  obtained  by 
them  through  the  discussion  in  the  Jury  room. 
Some  of  the  Jurors  claim  that  the  statement 
made  with  reference  to  the  former  conviction 
of  appellant  came  from  the  foreman  of  the 
Jury,  who  made  it  in  an  efTort  to  get  the  Jury 
to  come  together  on  a  2-year  verdict 

[1]  After  a  careful  examination  of  the  en- 
tire statement  of  facts  incorporating  the  testi- 
mony of  all  the  Jurors  upon  this  issue,  the 
writer  has  reached  the  conclusion  that  the 
Jurors  discussed,  not  only  upon  one  occasion, 
but  upon  a  number  of  occasions,  in  their  ef- 
forts to  read!  a  verdict,  the  fact  that  the 
brother  of  appellant  had  been  convicfted  and 
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given  5  yearo  In  the  penitentiary,  and  that 
the  appellant  bad  been  tried  once  witb  a 
bnng  jury,  and  again  with  a  conviction  and 
a  12-7ear  sentence,  and  that  this  was  not  a 
casual  reference  to  the  former  conviction,  but 
that  it  vras  used  by  the  jurors  In  connectlcm 
with  their  argummts  among  themselves  In 
tbelr  effort  to  reach  a  verdict 

It  is  not  the  purpose  of  the  writer  to  dis- 
cuss the  legal  phase  of  this  questicm  at  any 
great  length.  In  the  Smith  Case,  52  Tex.  Cr. 
R.  344,  106  S.  W.  1161,  16  Ann.  Cas,  857,  the 
facts  disclose  that  the  entire  Jury  was  for 
conviction,  ten  for  life  sentence  and  the  other 
two  holding  out  for  the  death  penalty.  A 
discussion  occurred  among  the  Jury  as  to  the 
result  of  a  former  trial  in  which  defendant 
was  given  99  years,  and  It  was  used  by  the 
ten  men  to  get  the  other  two  to  come  over 
from  the  death  penalty  to  life  Imprisonment 
Judge  Ramsey,  in  discussing  that  case,  used 
this  language: 

"We  think  the  true  rule  is  •  •  •  that  a 
verdict  ought  not  to  be  set  aside  for  every 
incidental  and  casual  mention  of  a  former  trial 
or  a  former  conviction,  and  that  in  no  case 
should  it  be  set  'aside  in  a  case  tried  accord- 
ing to  law,  where  the  conviction  is  supported 
by  the  testimony,  unless  the  court  may  fairly 
and  reasonably  see  in  the  light  of  all  the  cir- 
cumstances that  such  reference  and  discussion 
did  or  might  have  prejudiced  the  appellant's 
case.  •  *  •  Here  It  is  manifest,  as  we  be- 
lieve, that  the  only  effect  of  the  discussion  of 
the  former  verdict  inured  to  the  benefit  of  ap- 
pellant It  caused  two  Jurors  who  were  in 
favor  of  the  death  penalty  to  go  over  to  the 
ten,  and  to  give  appellant  a  life  sentence.  In- 
deed, the  only  discussion  had  was  addressed 
by  a  Juror  favoring  a  life  sentence  to  one  of 
the  two  Jurors  standing  out  for  a  death  pen- 
alty, and  whatever  effect  it  may  have  had  or 
did  have  was  to  mitigate  the  sentence  and  in- 
ure to  die  benefit  of  appellant." 

In  that  case  the  judgment  was  affirmed. 

In  McDougal  v.  State,  81  Tex.  Cr.  R.  179, 
194  S.  W.  944,  L.  R.  A.  1917E,  930,  Judge  Mor- 
row went  Into  this  question  at  length,  and  re- 
ferred to  and  reviewed  practically  all  the 
cases  of  any  Importance  upon  this  question, 
and  It  Is  not  necessary  for  this  court  to  con- 
sume the  time  to  repeat.  In  a  summing  up 
of  his  conclusions  after  a  review  of  the  cases, 
this  language  is  used: 

"They  [cases  referred  to]  are  characterized  by 
no  loose  expressions,  but  with  cogency  of  rea- 
soning and  clearness  of  statement  declare  that, 
when  a  Jury  after  it  retires  to  consider  its  ver- 
dict receives  other  evidence  damaging  to  de- 
fMidant,  the  presumption  of  injury  obtains,  to 
rebut  which  the  state  must  do  more  than  to 
elicit  the  conclusions  of  the  Jurors  that  they 
were  not  influenced" 

— «nd  ccocludes  that  case  with  this  state- 
ment: 

"The  evidence,  in  our  opinion,  does  not  sliow 
that  appellant  was  not  injured  by  these  pro- 
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ceedings.  In  obedience  to  the  command  of  ar- 
ticle 837,  C.  C.  P.,  appellant's  motion  for  a 
new  trial  should  have  been  granted." 

[2]  In  the  instant  case,  referring  to  the 
testimony  of  the  jurors  as  hereinbefore  set 
out,  we  think  It  cannot  be  said  that  injury 
did  not  result  to  the  appellant  from  a  dis- 
cussion of  the  former  conviction  with  the 
penalty  incident  thereto,  and  with  a  hung 
jury  on  a  former  trial,  and  with  reference  to 
his  brother  being  convicted  for  the  same  of- 
fense. It  is  made  manifest  that  at  the  time 
the  jury  first  begun  their  deIll)erationB  that 
three  men  on  that  jury  were  for  acquittal  and 
the  others  being  for  conviction  and  divided 
as  to  the  punishment  they  thought  ought  to 
be  inflicted.  For  some  reason  the  three  men 
finally  came  over  and  agreed  to  a  conviction 
with  the  8-year  pimishment,  and  we  cannot, 
following  the  substance  of  the  language  by 
Judge  Ramsey  In  the  Smith  Case,  supra,  say 
in  the  light  of  all  the  circumstances  but  that 
such  reference  or  discussion  did  or  might 
have  prejudiced  the  appellant's  case.  It  is 
imfortunate  that  these  matters  will  arise, 
and  are  likely  to  arise,  always  upon  the  sub- 
sequent trial  of  cases,  and  we  would  sug- 
gest that  where  such  matters  are  likely  to 
occur  the  trial  Judges  ought  to  instruct  the. 
jury  in  appr<qpriate  language  that  If  any  evi- 
dence has  gotten  before  them  as  to  any  for- 
mer trials,  or  if  any  of  the  jurors  know  of 
any  former  trial,  or  the  result  thereof,  that 
they  should  not  discuss  nor  consider  the  same 
upon  their  deliberations. 

For  the  errors  pointed  out  this  court  feels 
constrained  to  order  the  judgment  of  the 
lower  court  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


ROGERS  V.  STATE.    (No.  6215.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  9,  1921.) 

Bail  €=949— -When  denied  in  capital  case. 

Upon  application  for  bail  in  a  capital  caser 
the  same  will  not  be  denied  unless  the  evidence 
is  such  that  the  court  must  conclude  that  upon 
a  proper  decision  based  thereon  the  applicant 
would  receive  capital  punishment. 

Appeal  from  District  Court,  Nacogdoches 
(bounty ;  L.  D.  Gulnn,  Judge. 

Application  by  Marion  Rogers  for  bail. 
From  a  judgment  refusing  bail,  applicant  ap- 
peals.   Reversed  and  bail  granted. 

Russell  &  Seale,  of  Nacogdoches,  and 
Woods,  King  &  John,  of  Houston,  for  appel- 
lant 

S.  M.  Adams,  of  Nacogdoches,  and  R.  H. 
Hamilton,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORB,  J.  Itils  is  an  appeal  frmn 
the  district  court  of  Nacogdoches  county  r»- 
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fusing  appellant  ball.  Upon  application  for 
bail  in  a  capital  case  it  seems  to  be  the  well- 
settled  rule  of  this  court  that  same  will  not 
be  denied,  unless  the  evidence  in  the  record  is 
such  that  this  court  must  conclude  that  upon 
a  proper  decision  based  thereon  the  ai^Iicant 
would  receive  capital  punishment  In  doubt- 
ful cases  the  rule  seems  in  favor  of  granting 
balL  Tested  thus,  we  think  this  a  bailable 
case,  and  it  appearing  that  prior  to  his  in- 
dictment this  ai^tellant  was  under  a  ^,000 
bond,  and  that  he  is  practically  without 
means,  ball  will  be  granted  and  fixed  In  the 
sum  of  $5,000,  upon  the  giving  of  which  In 
tbe  terms  of  law  he  will  be  released. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  ball  granted  in  the  sum  of 
$6,000. 


LITTLETON  v.  STATE.    (No;  6210.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  9, 1921.) 

Ball  ^=>43— Properly  refused  where  defendant 
killed  father-in-law  with  "express  malloe." 
Where  defendant,  who  had  separated  from 
his  wife,  who  was  at  the  home  of  her  parents, 
oame  there  to  pay  her  money  due  her  in  the 
division  of  their  property,  and,  apparently  with- 
out provocation,  shot  her  father,  killing  him, 
defendant  can  be  refused  bail  without  violence 
to  his  rights  under  the  Constitution,  having  act- 
ed with  "express  malice,"  involving  a  deliber- 
ate mind  and  formed  design  unlawfully  to  kill, 
evidenced  by  external  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Express 
Malice.] 

Appeal  from  District  Court,  Eastland 
County;  Oea  L.  Davenport,  Judge. 

Habeas  corpus  for  ball  on  behalf  of  John 
Littleton  against  the  State  of  Texas.  From 
an  order  refusing  ball,  relator  appeals. 
Judgment  affirmed. 

J.  R.  Stubblefleld  and  D.  G.  Hunt,  both  of 
Eastland,  for  appellant. 

B.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Relator  is  indicted  for 
murder  and  appeals  from  an  order  of  the 
district  Judge  refusing  bail. 

On  tbe  night  of  January  26th  the  relator 
shot  and  killed  Us  father-in-law,  Cal  Xancey. 
Some  15  days  prior  to  the  bCHniclde,  rdator 
and  his  wife  separated,  and  she  was  at  the 
home  of  her  parents.  Inferentlally  It  ap- 
pears that  at  least,  in  part,  the  mission  of  the 
relator  at  the  home  of  the  deceased  was  to 
deliver  to  his  wife  some  money  due  her  In 
the  division  of  their  proi>erty.  Upon  bis 
entry,  he  was  invited  to  a  seat  by  the  de- 
ceased, but  declined  and  went  with  bis  wife  i 


Into  an  adjoining  room,  and  there  engaged 
with  her  in  a  conversation  for  some  30  min- 
utes, at  the  termination  ol  which  he  appeared 
at  the  door  which  separated  tbe  two  rooms, 
ordered  tbe  deceased,  who  was  sitting  with 
his  bad:  to  the  door,  to  throw  up  bis  hands. 
The  deceased  complied,  started  to  rise  from 
the  chair,  and  wheeled  In  the  direction  of 
the  relator,  and  recMved  a  shot  In  tbe  top 
of  bis  head  on  tbe  left  side  near  the  front 
Immediately  before  the  shooting  be  was  en- 
gaged in  a  game  played  on  a  checkerboard 
with  one  Webb,  and  was  sitting  at  a  point  in 
the  living  room  at  a  distance  from  the  door 
connecting  that  room  with  the  kitchen,  which 
distance  Is  in  cantroversy;  some  of  the  wit- 
nesses placing  him  at  about  2  feet  and  oth«s 
at  about  10  feet  from  the  door.  Tbe  deceased 
fell  in  the  kitchen.  Two  other  shots  were  fired 
by  the  rdator,  one  Immediately  after  the  first 
and  the  other  after  a  short  interval,  daring 
which  the  relator  backed  some  distance  Into 
tbe  kltdien.  EKirlng  tbe  interview  ■with  his 
wife,  the  deceased  walked  through  the  kitch- 
en and  back  to  the  living  room,  leaving  the 
door  between  the  two  rooms  ajar.  His  rea- 
son for  going  is  not  definitely  disclosed, 
though  no  conversation  appears  to  have  taken 
place.  Some  days  before  the  homicide,  relat- 
or in  a  conversation  with  his  vfife,  was  over- 
heard to  say: 

"I  am  coming  back  and  bring  you  that  money 
when  I  get  it;  I  am  earning  back  one  more  time, 
and  when  I  leave,  I  will  leave  satisfied." 

During  the  conversation  on  the  occasion  of 
the  homicide,  Webb  overheard  some  remarks 
which  in  substance,  related  to  a  discussion 
about  dividing  the  property,  In  which  relator 
was  asked  by  his  wife  if  the  division  was  satis- 
factory, upon  which  he  remarked  that  it 
was,  and  added,  "X  will  be  satisfied  before  I 
leave  here." 

Relator's  wife  had  been  twice  married. 
Prior  to  tbe  first  marriage  he  was  a  suitor, 
and  his  suit  was  disfavored  by  the  deceased 
on  account  of  the  age  of  his  daughter.  Sub- 
sequent to  the  death  of  her  first  husband,  her 
marriage  with  the  relator  seems  to  have 
taken  place  without  objection.  Immediately 
before  tbe  shot  was  fired,  she  exclaimed: 
"Look  out  papa!"  After  the  shooting,  relat- 
or backed  out  of  the  house,  holding  the  pistol 
presented,  ran  away,  and  subsequently  volun- 
tarily surrendered  to  the  officers. 

We  have  made  a  substantial  but  not  a  de- 
tailed statement  of  the  evidence.  Upon  the 
rules  of  law  touching  the  right  to  bail,  there 
is  but  little  room  for  controversy.  We  re- 
cently stated  them  in  Ex  parte  Townsley,  220 
S.  W.  1002,  as  follows: 

"  'All  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  when  tfa« 
proof  is  evident.'  Const  art  1,  |  11.  The 
relator  is  held  on  a  charge  of  capital  offense. 
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The  burden  waa  upon  the  state  to  show  that 
the  proof  was  evident.  Firmin  v.  State,  60 
Tex.  Ci'.  R.  370,  131  S.  W.  1113;  Newman  v. 
State,  38  Tex.  Cr.  B.  164,  41  S.  W.  628,  70 
Am.  St.  Rep.  740." 

"The  rale  of  law  euatrollins  has  been  stated 
in  varTing  lancrnage,  but  there  is  a  snbstantial 
agreement  that  If  the  evidence  is  clear  and 
strong,  leading  a  well-gnarded  and  dispassionate 
judgment  to  the  condasion  that  the  offense  has  I 
been  committed,  the  accused  is  a  guilty  agent, 
and  that  he  would  probably  be  punished  capi- 
tally if  the  law  is  adiministered,  bail  is  not  a 
matter  of  right'  Ex  parte  Smith.  23  Tex.  App. 
100,  5  S.  W.  101.  Unless  the  evidence  is  of 
sach  character,  bail  is  a  matter  of  right  Sns- 
seU  V.  State,  71  Tex.  Cr.  K.  377,  160  S.  W.  76; 
Ex  parte  Stephenson,  71  Tex.  Cr.  B.  380,  160 
S.  W.  77." 

The  elements  of  murder  In  the  first  degree, 
as  Interpreted  before  the  degrees  were  abol- 
ished by  the  statute,  are  pertinent,  we  think, 
upon  the  right  to  bail  In  a  given  case.  That 
is  to  say,  where  there  is  proved  evidence  that 
the  homicide  was  brought  about  by  the  ac- 
cused with  express  malice,  be  might  be  re- 
fused ball  without  violence  to  hla  rights  un- 
der the  Constitution. 

We  have  found  no  more  comprehensive  re- 
view of  the  subject  of  the  right  to  ball  and 
of  the  characteristics  of  express  malice  than 
that  from  the  pen  of  Judge  Roberta  In  Mc- 
Coy V.  State,  25  Tex.  33,  78  Am.  Dec.  620, 
in  which  it  is  said: 

"The  most  complete  and  accurate  view  of  the 
distinction  between  express  and  implied  malice 
is  to  be  found  in  Blackstone's  Commentaries, 
which  it  is  believed  wUl  be  the  better  under- 
stood and  appreciated,  in  proportion  to  the 
research  into  other  sources  of  information." 

From  these  commentaries,  two  quotations 
are  takm: 

"Express  malice  is  when  one  with  a  sedate, 
deliberate  mind,  and  formed  design,  doth  kill 
another,  which  formed  design  is  evidenced  by 
external  circumstances,  discovering  that  in- 
ward intention,  as  laying  in  wait  antecedent 
menaces,  former  grudges,  and  concerted 
schemes  to  do  him  soone  bodily  harm."  4  Bla. 
Com.  198. 

"The  person  must  be  of  sedate,  deliberate 
mind.  He  must  be  snfflciently  self-possessed 
as  to  comprehend  and  contemplate  the  conse- 
quences of  his  acts.  His  acts  must  not  be  the 
result  of  a  sudden,  rash,  inconsiderate  impulse 
or  passion.  This,  when  there  was  an  intention 
to  kill,  might  still  be  murder,  hut  not  upon  ex- 


press malice.  Hence  it  is  said,  If  a  man  kiOs 
another  suddenly  without  any  or  without  a  con- 
siderable  provocation,  the  law  implies  malice.' " 
4  Bla.  Com.  200;  Hale,  P.  C.  455,  456;  1  Bus- 
sell,  483;  Atkinson  v.  State,  20  Tex.  622;  Mit- 
chell V.  State,  6  Yerg.  (Tenn.)  340. 

See,  also,  Wharton  on  Homicide,  i  83;  Bul- 
ing  Case  Law,  vol.  13,  p.  765,  i  74. 

The  meaning  of  the  term  "express  malice" 
and  the  means  of  distinguishing  it  from  "im- 
plied malice"  are  stated  by  Judge  Davidson 
in  the  case  of  Martinez  v.  State,  30  Tex.  App. 
137,  16  S.  W.  768,  28  Am.  St  Rep.  893,  in 
the  following  language: 

'  "Express  malice  is  where  one  with  a  sedate 
and  deliberate  mind  and  formed  design  unlaw- 
fully kills  another,  which  formed  design  is  evi- 
denced by  external  circumstances  discovering 
that  inward  intention,  as  lying  in  wait  ante- 
cedent menaces,  former  gmdges,  and  concerted 
schemes  to  do  him  some  bodily  harm,  or  any 
other  circumstances  showing  such  sedate  and 
deliberate  mind  and  formed  design  unlawfully 
to  kill  another  or  to  inflict  serious  bodily  harm, 
which  might  probably  end  in  the  death  of  the 
person  upon  whom  the  ssine  was  inflicted. 

"Implied  malice  is  that  which  the  law  infers 
from  or  imputes  to  certain  acts.  Thus  when 
the  fact  ot  an  unlawful  killing  is  established 
and  there  are  no  circumstances  in  evidence 
which  tend  to  establish  the  existence  of  ex- 
press malice,  nor  which  tend  to  mitigate,  ex- 
cuse, or  justify  the  act  then  the  law  implies 
malice." 

Applying  the  principles  which  have  been 
stated  above,  this  court  has  approved  the 
refusal  to  ball  on  various  occasions.  In 
most  of  the  cases  reported  the  facts  are  not 
stated.  In  some,  however,  they  are  set  out 
Ex  parte  Meyers,  33  Tex.  Cr.  R.  204,  26  8. 
W.  196:  Handle  v.  State,  22  S.  W.  49;  Ex 
parte  Lebo,  227  S.  W.  187. 

Without  making  an  analysis  of  the  evi- 
dence, we  will  say  that  we  discern  nothing 
therein  which  would  Justify  us  in  overturn- 
ing the  decision  of  the  trial  judge  that  in 
fommitting  the  homldde  the  relator  was  in- 
spired by  express  malice,  nor  do  we  find  that 
we  might  justly  hold  that  the  evidence  was 
not  such  as  to  lead  to  a  well-guarded  and  dis- 
passionate jvKlgment  that  the  accused,  who 
admittedly  was  the  guUty  agent,  would  prob- 
ably be  punished  capitally  in  the  due  admin- 
istration of  the  law. 

We  therefore  order  that  the  judgment  deny- 
ing the  bail  be  affirmed. 
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RUSSELL  V.  STATE.    (No.  5950.) 

(Court  of  Criminal  Appeals  of  Texaa. 
March  2,  1921.) 

1.  Cilmlaal  law  «=959e(3)  —  Contiauanea  not 
grairted,  where  testimony  of  absent  witnesses 
would  be  impsaohlng  merely. 

Ordinarily  a  continnance  will  not  be  granted 
to  procure  the  testimony  of  absent  witnesses, 
where  such  testimony  merely  goes  to  the  imr 
peachment  of  the  state's  witness. 

2.  Criminal  law  «=3603(2)  —  Applleation  for 
continuance  stating  that  It  was  aot  solely  for 
delay,  not  sufflclent. 

An  ^plication  for  continuanoe  on  the 
ground  of  the  absence  of  witneBsee,  which 
merely  stated  that  it  was  not  made  solely  for 
delay,  is  insofBdent,  not  complying  with  Code 
Cr.  Proc.  l&ll,  art  608,  subd.  6. 

3.  Criminal  law  «s>l  151— First  applioatloa  for 
ooatlnuanco  addressed  to  sound  discretion  of 
court 

The  truth  of  the  first  or  any  subsequent  ap- 
plication for  continuance  on  the  ground  of  the 
absence  of  witnesses  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  tlie  denial  of 
an  application  will  not  be  held  reversible  error, 
unless  the  record  leads  to  the  conclusion  that 
had  the  absent  witness  been  present  the  residt 
would  have  been  different. 

4.  Criminal  law  4=3594(1) —  Refusal  of  eon. 
tinuanoe  on  the  ground  of  absent  witness  not 
error. 

Where  defendant  was  charged  with  a  viola- 
tion of  the  liquor  law.  and  the  state's  witness 
testified  that  defendant  was  operating  a  still 
in  a  pasture,  the  denial  of  continuance  on  the 
ground  of  an  absent  witness,  who,  defendant 
asserted,  would  testify  that  about  the  time 
fixed  by  the  state's  witness  there  was  no  still 
in  the  pasture,  was  not  error,  in  view  of  the 
fact  that  no  affidavit  of  the  witness  was  at- 
tached to  the  motion,  that  subpoenas  were  not 
applied  for  until  four  days  after  defendant's 
arrest,  and  that  there  was  other  testimony  to 
support  defendant's  contention  that  there  was 
no  still  in  the  pasture. 

5.  Criminal  law  «=>597  (3)— Denial  of  motlog 
for  oontlnuanoe  on  ground  of  absent  witness 
not  error. 

Where  defendant,  vho  was  charged  with  a 
violation  of  the  liquor  laws,  applied  for  con- 
tinuance on  the  ground  of  the  absence  of  a 
witness  who,  he  asserted,  would  contradict  tes- 
timony of  the  state's  witness  that  defendant 
was  operating  a  still  in  a  pasture,  the  denial  of 
the  motion  on  the  ground  that  the  absent  testi- 
mony, viewed  in  the  light  of  the  record,  was 
probably  not  true,  or  would  not  have  changed 
the  result,  held  not  an  abuse  of  discretion. 

6.  Intoxloating  liquors  ®=3l32  — State  leglsla> 
tlon  not  Invalidated  by  Volstead  Act. 

The  National  Proliibition  Act,  known  as 
the  Volstead  Act,  did  not  invalidate  the  Dean 
Law,  whereby  the  state  of  Texas  forbade  the 
manufacture  of  intoxicants,  etc. 


7.  Intoxloating  liquors  «=>2I((— OeterlptkM  of 
liquor  in  Indlotment  kufllolent. 

In  a  prosecution  under  the  Dean  Law, 
where  defendant  was  charged  with  operating 
a  still,  the  indictment,  describing  the  liquor  as 
spizituona,  vinous,  and  intoxicating  liquor  capa- 
ble of  producing  intoxication,  was  sufficient. 

8.  Intoxicating  liquors  4=9 1 7— Legislature  may 
forbid  manufaoture  and  sale  of  liquor  Intox- 
icating or  oontalning  alcohol  InonHlelent  to 
latoxloatai 

There  is  nothing  in  the  Constitntion  of  the 
state  of  Texas  which  denies  to  the  Legislature 
the  power  to  enact  laws  forbidding  the  manu- 
facture or  sale  of  intoxicating  liquor,  or  even 
liquors  with  insufficient  alcoholic  content  to 
produce  intoxication. 

9.  Criminal  law  <S=9448(I I) —Testimony  that 
witness  saw  defendant  making  whisky  admis- 
sible. 

In  a  prosecution  for  violating  the  Dean 
Law,  testimony  that  the  witness  saw  defendant 
coolang  or  making  whisky  not  inadmissible  as 
an  opinion,  where  the  witness  described  the 
equipment  and  apparatus  and  stated  that  he 
partook  of  the  liquor. 

10.  Criminal  law  «s»406(5)  —  Defendant's 
statement  he  would  kill  any  en*  who  Informed 
on  him  admissible. 

In  a  prosecution  for  manufacturing  intoxi- 
cants in  violation  of  the  Dean  Law,  testimony 
that  defendant  stated  he  would  kin  any  one 
who  informed  on  him  is  admissible. 

11.  Witnesses  «=3337(4)  —  Evidence  that  de- 
fendant was  offering  to  procare  liquor  ad. 
misslble  for  Impeachment. 

In  a  prosecution  for  manufactoring  intoxi- 
cating Uqaor  in  violation  of  the  Dean  Law,  it 
was  proper  to  allow  the  state  to  ask  defendant, 
while  a  witness,  if  he  had  not  been  offering  to 
get  whisky  for  people  about  the  time  of  the  of- 
fense, and.  having  answered  in  the  negative, 
to  show  that  he  was  making  such  ofFers. 

12.  Intoxicating  liquors  «=>233(2)  —  Qaoatiea 
as  to  discovery  of  still  near  defendant's  prem- 
ises admissible. 

In  a  prosecution  for  making  liquor  in  vio- 
lation of  the  Dean  Law,  it  was  proper  to  al- 
low the  state  to  ask  defendant  whether  he  re- 
called the  discovery  of  a  still  at  a  point  near 
his  residence;  it  appearing  tliat  the  still  was 
taken  by  officers  to  the  county  jail  and  there 
identified  by  the  state's  witness  as  the  still 
which  defendant  had  been  operating. 
IS.  Criminal  law  «S9406(5)— Evidenos  of  do* 

fendanf  •  statement  that  If  loft  alone  he  would 

pay  his  debts  admissible. 
In  a  prosecution  for  manufacturing  intoxi- 
cants in  violation  of  the  Dean  Law,  it  was  per- 
missible for  the  state  to  ask  defendant  if  he 
had  not  stated  that  if  the  officers  let  him  alone 
he  would  be  able  to  pay  his  debts,  and,  on  de- 
fendant's qualified  denial,  to  prove  aucli  state- 
ment. 
14.  Intoxicating  liquors  «=>233(2)  — Pormlssl- 

ble  to  ask  defendant  If  still  disoovsrod  was 

not  one  ho  was  operating. 
In  a  prosecution  for  manufacturing  intoxi- 
cating liquor  in  violation  of  th«  Dean  Law,  it  ii 
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permiMible  for  the  state  to  ask  defendant  if 
-Uie  still  discovered  near  his  premises  was  not 
one  he  had  heen  operating  in  a  pasture,  as  tes- 
-fcified  to  by  the  state's  witness. 

15.  Crimlaal  law  «39l  144(12)— Presumption  In 
favor  of  oorraetness  of  trial  court's  ruling  In 
reception  of  evidence. 

Where,   over  objection  that  it  was  inuna- 


whicb  appellant  was  ranoing  In  or  near  a 
pasture  of  his,  and  that  with  said  equipment 
appellant  was  making  whisky.  Appellant 
categorically  denied  these  facts.  One  Berry 
Brown  swore  for  appellant  that  during  Jan- 
uary, February,  and  most  of  March,  1920, 
he  lived  on  appellant's  place,  was  very  famil- 
iar with  the  pasture  in  question,  was  in  said 


terial,  irrelevant,  and  prejndici^  the  state,  in  i  pasture    nearly    every    day    and    especially 


a  prosecation  for  violating  the  Dean  Law,  was 
allowed  to  ask  whether  defendant  had  not  pre- 
viously been  indicted  for  violation  of  the  Uquor 
laws,  and  there  was  no  statement  in  the  bill  of 
exceptions  showing  that  the  indictments  were 
for  felonies,  the  ruling  must  be  deemed  correct, 
for,  if  the  bill  of  exceptions  does  not  show  af- 
firmatively that  evidence  is  not  admissible,  the 
presumption  is  necessarily  in  favor  of  the  cor- 
rectness of  the  trial  court's  ruling. 

16.  Witnesses  «=3394— Evidence  of  good  repu- 
tation of  state's  witness  for  truth  and  vvraol- 
ty  admisslbit  In  rebuttal  of  Impeachment  by 
contradictory  statementa. 
Where  defendant,  while  the  state's  witness 
was  on  the  stand,  laid  a  direct  predicate  for 
impeachment  by  proof  of  contradictory  state- 
ments, and  supported  the  attack  by  testimony 
of  defendant's  wife  as  to  contradictory  state- 
ments, the  witness  may'be  sustained  by  proof 
of  his  good  reputation  for  truth  and  veracity. 

Appeal  from  Criminal  District  Conrt, 
Bowie  County ;  P.  A.  Ttimer,  Judge. 

O.  L.  Russell  was  convicted  of  manufac- 
turing Intoxicating  Uquor  in  violation  of  the 
Dean  Law,  and  he  appeals.     Affirmed. 

Keeney  ft  Dalby,  of  Texarkana,  for  ap- 
pellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  tbe 
State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed in  the  district  court  of  Bowie  county  of 
manufacturing  intoxicating  liquor  in  viola- 


along  about  the  1st  of  March,  building  fenc^ 
es,  clearing  up  the  land,  going  after  the 
cows  and  other  stock,  and  that  he  had  never 
seen  any  sign  of  a  still  there.  This  witness, 
together  with  a  number  of  others,  testified 
that  adjoining  the  home  and  residence  of 
appellant  was  an  open  Bermuda  grass  pas- 
ture, and  that  along  about  the  1st  of  March, 
and  before  the  leaves  came  out  on  the  trees, 
a  man  anywhere  In  said  pasture  would  be 
seen  by  people  going  along  the  public  road 
or  at  or  near  apjjeflant's  house.  Many  of 
these  witnesses  testified  that  they  were  famil- 
iar with  said  pasture  at  said  time  and  pass- 
ed by  there  frequently  and  saw  no  still  or  any 
signs  thereof.  Appellant's  wife  also  testified 
that  she  was  familiar  with  said  pasture  and 
that  at  that  time  there  was  no  still  there. 

[2-8]  Tbe  term  of  the  trial  court  at  which 
appellant  was  convicted  did  not  expire  until 
July  3d.  The  trial  was  early  In  May.  It 
was  stated  in  tbe  application  for  a  continu- 
ance that  witness  Knscore  was  temporarily 
absent  fi'om  his  home  in  Texarkana  at  the 
time  of  the  triaL  No  afi3davlt  of  said  wit- 
ness as  to  what  his  testimony  was  or  would 
have  been  was  obtained  during  said  term. 
The  application  is  defective,  in  that  it  is 
stated  that  it  is  not  made  solely  for  delay. 
This  does  not  comply  with  tbe  statute.  Sub- 
division 6,  art  e08,  O.  C.  P.  It  is  also  stat- 
utory that  the  truth  of  the  first  or  any 
subsequent  application  for  continuance  is  ad- 
tion  of  the  Dean  Law  (Acts  Second  Cblled    dressed  to  the  sound  discretion  of  the  trial 


Session,  36th  Legislature,  p.  228),  and  his 
punlshmmt  fixed  at  confinement  in  tbe  peni- 
tentiary for  one  year. 

[i]'When  the  case  was  called  appellant 
asked  for  a  continuance  to  obtain  the  testi- 
mony of  several  witnesses,  most  of  whom 
appear  to  be  for  direct  or  indirect  impeach- 
ment of  the  state's  main  witness,  one  Mc- 
Carty.  This  character  of  testimony  is  ordi- 
narily not  considered  sufficient  to  Justify  a 
continuance.  Branch's  Anno.  Penal  Code,  { 
324.  The  testimony  of  the  absent  witness 
Snscore  was  stated  to  be  that  he  was  famil- 
iar with  the  pasture,  where  the  state's  tes- 
timony would  seek  to  locate  the  illicit  still 
claimed  to  have  been  used  by  appellant  in 
this  case,  and  that  witness  would  testify 
there  was  nothing  of  the  kind  there.  Three 
witnesses  for  the  state  bore  positive  testi- 
mony that  on  a  day  which  they  fixed  at 


court,  and,  even  if  the  application  conform- 
ed to  the  statute,  we  would  not  hold  its  re- 
fusal arbitrary,  and  reversible  orror,  unless 
the  record  was  in  sudi  condition  as  to  lead 
us  to  conclude  that  had  the  witness  heea. 
present  the  result  would  have  been  different 
The  testimony  of  the  state's  witnesses  was 
direct  and  positive  as  to  the  presence  of  the 
still  and  appellant's  connection  therevidth, 
while  aside  from  the  testimony  of  appellant 
himself  all  of  the  evidence  for  the  defense 
was  more  or  less  circumstantial.  The  state's 
witness  McCarty  located  this  still  In  question 
as  being  In  a  pine  thicket  a  diort  distance 
from  the  pasture  about  which  most  of  the 
state's  witnesses  testified.  Said  amplication 
contains  the  admission  that  appellant  had 
not  talked  with  the  state's  witness,  but  had 
good  reason  to  believe  that  he  was  going  to 
locate  said  still  by  his  testimony  in  a  certain 


about  Blarcb  1,  1920,  they   visited  a  still  |  pasture.    The  statement,  tberefore,  as  to  the 
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fact  that  tbe  witness  Enscore,  If  present, 
would  deny  tbe  presence  of  any  still  at  that 
point  was  necessarily  a  conclusion  of  the 
appellant  and  his  attorneys,  who  prepared 
said  ai^lication.  After  careful  considera- 
tion of  the  entire  testimony,  both  for  the 
state  and  appellant,  we  are  unable  to  be- 
lieve that  tbe  testimony  of  another  man  to 
the  effect  that  he  was  familiar  with  tbe  pas- 
ture of  appellant  about  the  1st  of  March,  and 
that  there  was  not  a  still  there,  would  have 
affected  the  result,  nor  do  wp  think  the 
trial  court  exceeded  his  discretionary  pow- 
er In  passing  on  appellant's  motion  for  new 
trial,  to  hold  that  the  absent  testimony, 
viewed  in  tbe  light  of  the  record,  was  prob- 
ably not  true,  or  that  same  would  not  have 
produced  a  different  result.'  Browning  v. 
f5tate,  26  Tex.  App.  432,  9  S.  W.  770;  Mc- 
Adams  v.  State,  24  Tex.  App.  86,  5  S.  W. 
826 ;  section  34  of  notes  to  article  608,  Ver- 
non's C.  C.  P.  As  an  additional  reason  for 
this  ruling  appellant  was  arrested  on  April 
29tb  and  no  subpoenas  were  applied  for  un- 
til May  3d.  We  do  not  think  the  fact  that 
the  state's  witnesses  were  not  Indorsed  on 
the  indictment  would  be  any  excuse  for  fail- 
nre  to  promptly  apply  for  process. 

[•]  We  considered  and  passed  on  many  of 
the  questions  raised  in  appellant's  motion 
for  new  trial  in  Ex  parte  GUmore,  228  S.  W. 
199,  recently  handed  down,  and  held  that 
the  act  of  Congress  known  as  the  Volstead 
Act  (41  Stat  306)  Is  not  in  conflict  with  the 
Dean  Law,  and  upheld  the  latter. 

[7]  We  think,  also,  that  the  words  "spirit- 
uous, vinous,  and  intoxicating  liquor  capable 
of  producing  intoxication,"  as  used  In  the  in- 
dictment herein,  is  sufficient  description  of 
the  liquor  claimed  to  be  manufactured. 

[8]  Referring  to  another  contention  of  ap- 
pellant, it  is  our  opinion  that  there  Is  noth- 
ing In  our  C!onstltution  which  denies  to  the 
Legislature  of  tbisj  state  power  to  enact 
laws  forbidding  the  manufacture  or  sale  of 
liquor  intoxicating  in  character,  or  even  a 
nonlntoxicant  with  less  alcoholic  content 
than  would  be  required  to  produce  intoxica- 
tion. 

[9,10]  Tlie  statement  of  state's  witness 
McGarty  that  at  a  certain  time  and  place  he 
saw  appellant  making  or  cooking  whisky  was 
not  objectionable.  Witness  described  equip- 
ment and  apparatus  In  use  at  said  time,  and 
that  be  partook  of  the  liquor  that  was  be- 
ing manufactured;  also  in  another  part  of 
bis  testimony  stated  that  appellant  was 
operating  and  managing  the  still,  the  only 
objection  to  wbich  was  that  same  was  not 
a  statement  of  fact,  but  was  the  opinion  of 
the  witness;  nor  do  we  think  it  error  to  al- 
low said  witness  to  testify  that  appellant 
had  stated  to  him  that  he  would  kill  any- 
body who  told  on  bim  for  making  whisky. 
In  view  of  our  practice  of  admitting  evidence 
whi<di  Is  pertinent  at  any  time  before  the 


conclusion  of  the  argument;  we  do  not  think 
an  objection  to  this  testimony  that  it  was 
upon  redirect  examination,  and  not  In  rebut- 
tal, would  constitute  any  very  serious  error 
under  the  facts.  What  we  have  Just  said  as 
to  the  testimony  of  the  witness  McCarty  ap- 
plies to  those  bills  of  exceptions  taken  to  tbe 
testimony  of  tbe  witnesses  Walter  and  Ben 
Long,  each  of  whom  testiHed  to  being  present 
at  said  still  and  seeing  appellant  operating 
the  same. 

[11]  No  error  was  committed  In  allowing 
the  state  to  ask  appellant,  while  a  witness, 
if  he  had  not  been  offering  to  get  whisky 
for  people  about  the  time  of  this  alleged  of- 
fense. Appellant  answered  the  question  in 
the  negative.  We  would  deem  it  pertinent, 
if  true,  to  show  that  at  said  time  appellant 
was  making  tbe  offer  to  sell  or  procure  whis- 
ky to  or  for  other  people.  The, Inquiry  bore 
on  the  question  of  manufactvuring  liquor,  and 
of  showing  that  such  manufacture  was  not 
for  one  of  the  purposes  excepted  by  statute. 

[12]  Appelant  further  complains  because 
the  state  was  allowed  to  ask  him  If  he  re- 
called the  finding  of  a  still  by  the  officers 
near  what  was  known  as  the  Kinkley  place. 
It  appears  from  the  state's  testimony  that 
the  officers  had  found  and  taken  possession 
of  a  stIU  on  the  Binkley  place  a  short  time 
after  the  date  fixed  by  the  state  for  the  of- 
fense here  charged  against  appelant.  The 
Binkley  place  was  at  no  very  great  diirtance 
from  that  of  appellant  Tbe  still  captured 
on  tbe  Binkley  place  was  carried  by  officers 
to  the  county  Jail,  and  was  there  Identified 
by  McCarty  as  the  same  outfit  appellant  was 
operating  on  tbe  day  of  the  instant  offense. 
We  think  tbe  question  was  permissible. 

[1 3, 1 4]  Nor  do  we  think  any  error  was 
committed  in  allowing  the  state  to  ask  ap- 
pellant, and  upon  his  qualified  denial,  to 
prove  Just  what  appellant  said  a  day  or  two 
after  the  said  still  was  captured  <m  tbe  Bink- 
ley place,  to  the  effect  that.  If  they  had  not 
bothered  him,  he  could  have  paid  his  debts 
this  year.  Said  statement  was  susceptible 
of  the  construction  that  the  capture  of  said 
still  had  affected  appellant's  income  and  abil- 
ity to  pay  bis  debts.  He  was  not  denied  the 
right  to  make  full  explanation  of  what  he 
meant,  and  tbe  question  was  one  for  the  Jury. 
We  find  no  error  In  allowing  the  state  to 
ask  ai~.^  pliant,  while  a  witness,  If  the  still 
found  by  officers  on  the  Binkley  place  was 
not  the  one  he  was  operating  when  state's 
witnesses  McCarty  and  Long  were  present 
and  saw  him. 

[16]  Appellant's  objections  to  the  question 
propounded  to  him  in  reference  to  his  having 
been  indicted  about  a  year  before  for  viola- 
tion of  the  liquor  law  of  this  state  were  that 
this  was  Immaterial,  irrelevant,  and  prejudi- 
cial. In  view  of  the  general  character  of 
the  objection,  we  would  be  compelled  to  h<M 
the  evidence  admissible  under  any  fair  pre- 
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sumption,  in  support  of  the  courfa  ruUnc       The  record  contains  neither  bills  of  ezoep- 

^tlon,  nor  objection  to  the  Indictment,  or  the 


tJiat  there  waa  no  statement  In  the  bill  of 
(exceptions  that  it  was  not  shown,  otherwise 
'than  by  this  question,  that  the  Indlctmrnts 
referred  to  In  said  question  were  for  felonies. 
Xf  a  bill  of  exceptimis  does  not  contain 
enough  to  show  affirmatively  that  the  evl- 
clence  was  Inadmissible,  our  presumption  is 
necessarily  In  faror  of  the  correctness  of 
the  court's  rtiling. 

[16]  There  was  no  error  in  admitting  evl- 
•clence  of  the  good  reputation  for  truth  and 
■veracity  of  state's  witness  McCarty.  Ap- 
pellant laid  a  direct  predicate  while  said 
■witness  was  on  the  stand,  and  supported  it 
by  the  testimony  of  appellant's  wife,  show- 
ing contradictory  statements  of  said  witness. 
This  opened  up  the  question,  and  the  witness 
may  be  sustained  by  proof  of  bis  good  repu- 
tation. Section  184,  Branch's  Anno.  Penal 
C!ode.  The  same  principle  holds  good  as  to 
appellant's  objection  to  allowing  the  state 
to  prove  the  general  reputation  of  the  wit- 
ness McCarty  as  a  law-abiding  citizen.  Ap- 
pellant had  sought  to  show,  both  by  ques- 
tions to  McCarty  and  other  testimony,  that 
said  witness  was  himself  a  violator  of  the 
law  by  manufacturing  liquor  illegally. 

There  were  a  nnml>er  of  objections  to  the 
charge  of  the  court,  each  of  which  has  been 
examined  and  considered,  but  the  discus- 
sion would  present  no  new  question,  and 
would  therefore  be  of  no  value.  Appellant 
was  ably  defended,  and  his  case  carefully 
prepared,  and  each  contention  has  received 
•our  attention,  but  believing  that  no  reversi- 
ble eror  appears,  the  Judgment  of  the  trial 
court  wlU  be  affirmed. 


MATTISON    V.    STATE.    (No.    6140.) 

<Conrt  of  Criminal  Appeals  of  Texas.    March 
16,  1921.) 

Lareeny  4=360— Evidence   held  Insufficient  to 
show  that  property  stolen  was  that  of  al- 
leged owner. 
Evidence  held  insufficient  to  show  that  the 
alleged  stolen  property   was  that  of  the   al- 
leged owner. 

Appeal  from  District  Court,  Martin  Coun- 
ty;   Chas.  Glbbs,  Judge. 

Dewey  K.  Mattison  was  convicted  of  felony 
theft,  and  he  appeals.  Beversed  and  re- 
manded. 

C.  M.  Curet<ni,  Atty.  Oeu.,  and  Walace 
Hawkins,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed In  the  district  court  of  Martin  county  of 
felony  theft,  and  his  punishment  fixed  at  con- 
ttnement  in  the  penitentiary  for  a  term  of 
two  years. 


charge.  The  motion  for  new  trial  raises  but 
two  questions,  namely,  that  the  proof  does  not 
show  that  the  property  was  taken  In  Martin 
county,  and  that  there  was  a  variance  be- 
tween the  allegation  of  ownership  in  Mr. 
Bumham  and  proof  of  loss  of  property  be- 
longing to  a  corporation  of  which  Mr.  Bum- 
ham  was  manager.  We  are  unable  to  agree 
with  either  of  these  propositions. 

We  have  examined  tills  record  carefully 
and  despite  the  fact  that  the  sufficiency  of 
the  evidence  is  not  challenged  on  behalf  of 
the  appellant,  other  than  as  above  stated,  we 
are  constrained  to  hold  that  there  is  not  suf- 
ficient testimony  in  the  record,  as  here  inre- 
sented,  to  support  this  conviction.  Mr.  Bum- 
ham,  the  alleged  owner  of  said  property,  tes- 
tified that  his  store  was  burglarized  on  the 
nl^t  of  August  80,  1920,  and  a  quantity  of 
merctiandlse  taken,  which  he  described.  He 
says  that  early  next  morning  he  found  a  car 
track  back  of  his  store,  where  a  car  had  l>een 
driven  up  the  night  before;  that  tills  was  a 
track  of  a  large  car,  and  he  described  the  pe- 
culiarity of  one  casing,  and  this  car  was 
later  tracked  by  him  and  the  sheriff  east 
along  the  Texas  ft  Pacific  RaUroad  for  a  dis- 
tance of  about  60  miles,  and  overtaken  in  the 
town  of  Loralne,  in  Mitchell  county.  When 
they  overtook  this  car,  the  engine  was  run- 
ning and  four  men  were  getting  into  it,  ap- 
parently leaving  the  town;  but  they  were 
detained,  and  a  search  made  of  the  car,  and 
in  it  were  found  a  number  of  guns,  razors, 
knives,  ammunition,  blankets,  etc.  Mr. 
Bumham  does  not  anywhere  state  that  this 
was  his  property,  nor  does  he  describe  it  as 
being  similar  to  or  like  any  property  belong- 
ing to  him,  nor  does  he  say  that  it  was  new 
and  unused,  nor  even  what  became  of  it  after 
it  was  found  in  this  car.  This  witness  also 
testified  that  on  that  same  morning  they 
found  in  the  edge  of  the  town  of  Stanton  the 
tracks  of  a  smaller  car,  also  going  east.  He 
says  that  when  they  overtook  the  big  car  at 
Loraine  a  Dodge  car  was  Just  leaving,  and 
they  later  followed  and  overtook  same,  in 
which  they  found  appellant  and  another 
young  man.  This  car  and  its  occupants  were 
brought  back,  but  as  far  as  this  record  dis- 
closes nothing  belonging  to  Mr.  Burnham  was 
found  in  or  on  the  Dodge  car. 

A  witness  also  testified  that  on  the  after- 
no<m  of  the  30th  of  August  he  was  on  the 
road  between  Midland  and  Stanton  and  saw 
two  cars  parked  at  a  draw,  and  one  was  a 
Dodge  and  one  a  large  car.  Tlie  witness  was 
a  garage  man  in  Stanton,  and  said  that  a 
short  time  later  the  sheriff  brought  two  cars 
to  his  garage  and  left  them,  and  one  of  them 
was  a  Dodge,  and  in  liis  opinion  was  the  car 
that  he  saw  on  the  road  at  the  time  mention- 
ed. Tlie  witness  said  there  were  three  men 
with  the  cars  when  he  saw  them  so  parked. 
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but  be  would  not  attempt  to  Identify  appel- 
lant as  one  of  them.  Another  witness  testi- 
fied that  he  saw  two  cars,  also,  on  the  after- 
noon of  the  30th  of  August  not  far  from 
Stanton,  with  several  men  In  them,  but  he 
could  not  Identify  appellant  as  one  of  the 
party. 

Testifying  in  his  own  behalf,  appellant  said 
he  was  born  In  Wisconsin  and  had  no  home, 
and  after  he  was  discharged  from  the  army 
he  drifted  from  place  to  place,  describing  In 
his  testimony  his  wanderings,  and  that  on 
the  morning  of  the  Slst  of  August  he  was  on 
the  road  near  Sterling  City  about  breakfast 
time,  and  met  five  young  men  cooking  break- 
fast. They  Invited  him  to  Join  them,  and  he 
accepted  their  Invitation  and  later  Joined 
their  party.  They  had  two  cars,  and  he  rode 
with  them  until  arrested  near  Loraine.  He 
denied  having  been  In  Stanton  at  any  time, 
and  having  had  anything  to  do  with  taking 
the  property  of  Mr.  Bumham,  and  said  he 
never  saw  any  of  the  five  young  men  until 
that  morning. 

Appellant's  story  was  so  foreign  to  the 
facts  as  to  be  almost  surely  untrue.  The 
record  shows  that  the  posse  tracked  the  car 
from  Stanton  east  along  the  Texas  &  Pacific 
Railroad  track  to  Loralne,  where  they  were 
overtaken.  Sterling  City,  where  appellant 
says  he  got  with  the  party  that  morning.  Is 
Judicially  known  to  us  to  be  the  county  seati 
of  Sterling  county,  and  is  about  40  miles 
south  of  the  Texas  &  Pacific  Railroad.  How- 
ever, he  was  not  on  trial  for  lying,  but  for 
theft  No  witness  saw  him  take  the  goods, 
and  no  witness  saw  him  In  possesion  of  them, 
or  with  either  of  the  two  cars  prior  to  the 
theft.  No  one  dalmed  to  find  any  stolen 
property  In  the  Dodge  car  In  which  he  was 
riding  when  arrested,  and  the  nearest  point 
to  the  store  of  Mr.  Bumham  where  were  seen 
any  Dodge  car  tracks  was  in  the  edge  of  the 
town  of  Stanton.  Appellant  may  have  stolen 
all  the  articles,  but  it  was  not  luroven. 

Possession  of  property  recently  stolen  may 
support  a  conviction  for  theft,  if  same  be  un- 
explained; bnt  evoi  the  circumstance  of  per- 
sonal possession  on  the  part  of  appellant  Is 
wanting  here.  That  this  property  was  stolen 
by  members  of  his  party  would  be  no  strong- 
er reason  for  his  conviction  than  was  given 
for  the  Justification  of  the  beating  adminis- 
tered to  Old  Dog  Tray  in  the  historic  Web- 
ster's Blue  Back  Speller.  This  would  only 
prove  him  In  bad  company,  thus  creating  a 
bad  impression,  from  which  he  seems  to  have 
suffered  right  much.  Unless  the  owner  of  the 
property  can  Identify  same,  and  unless  In 
some  way  appellant  can  be  more  strongly 
connected  with  the  taking  thereof,  we  would 
not  uphold  a  conviction. 

For  the  reason  that  the  record  does  not 
show  facts  m^lng  a  case  of  legal  E:ullt 
against  appellant,  the  cause  is  reversed  and 
remanded. 


MASON  V.  STATE.     (No.  5699.) 

(Court  of  Criminal  Appeals  of  Texas.    Harcb 
9,  1921.) 

f.  Homicide    «=>'2I)&— Dying    declaration    hold 
admissible. 
In  a  prosecution  for  manslaughter,  dying 
declaration  made  by  deceased  JkeM  admSasible 
in  evidence. 

2.  Criminal  law  <8=>475,  476— Medical  testi- 
mony as  to  instrument  nsod  as  weapoa  and 
cause  of  death  admissible. 

In  a  prosecution  for  manslanghter,  testi- 
mony of  a  medical  witness  as  to  the  character 
of  the  instrument  with  which  the  fatal  wound 
was  inflicted,  together  with  Iiis  opinion  as  to 
the  cause  of  death,  held  admissible. 

3.  Homicide  €==>  17 1  (2)— Testimony  as  to  looa- 
tlon  of  wound  admissible. 

In  a  prosecution  for  manslanghter,  testi- 
mony of  decedent's  wife  as  to  the  location  of 
the  wound  on  his  head  with  reference  to  a  torn 
place  in  his  cap  lield  admissible. 

4.  Homicide  €=:>300(8)— Trial  ooart  properly 
charged  law  applloable  to  Issue  of  prevoklif 

difficulty. 
In  a  prosecution  for  manslanghter,  the 
facts  showing  the  issue  of  provoking  the  diffi- 
culty was  fairly  raised,  the  trial  court  properly 
undertook  to  charge  the  law  applicable  to  snch 
issue. 

5.  Homicide  <S=»1 12(5)— Perfeet  right  of  self- 
defense  may  exist  though  party  has  commit- 
ted  blamable  act. 

A  party  may  have  a  perfect  right  of  self- 
defense,  though  he  himself  is  not  entirely  free 
from  blame  or  wrong  in  the  transaction;  if  his 
blamable  or  wrongful  act  was  not  intended  to 
produce  the  occasion,  and  was  not  an  act  which 
was  reasonably  calculated  to  produce  the  occa- 
sion or  provoke  the  difficulty,  his  right  of  seU- 
defense  was  complete,  though  his  act  was  not 
blameless. 

6.  Homicide  «=»300(I3)'— Charge  oa  provok- 
ing difficulty  erroneous  as  giving  Jury  no 
standard  as  to  wrongful  acts. 

In  a  prosecution  for  manslanghter,  charge 
on  provoking  the  difficulty  held  erroneous  as 
giving  the  jury  no  measure  or  guide  with  refer- 
ence to  what  wrongful  acts  or  conduct  on  de- 
fendant's part  would  amount  to  provoking  the 
difficulty  and  as  leaving  the  jury  to  grope  in 
the  record  and  pick  out  any  act  which  they 
might  believe  wrongful  or  blamable. 

7.  Homicide  €=:»II2(5)— Right  of  self-defense 
not  forfeited  through  seeking  difficulty  unless 
It  Is  provoked  by  words  or  acts. 

One  may  seek  a  party  with  intent  to  pro- 
voke a  difficulty,  but  he  does  not  forfeit  his 
right  of  self-defense  unless  after  he  has  found 
his  adversary  he  does  provoke  the  difficulty 
by  words  or  acts  or  both;  the  aggressor  must 
not  only  have  intended  to  provoke  an  attack  to 
gain  the  vantage  ground  of  apparent  defensive, 
but  he  muBt  do  or  say  something  to  cause  bis 
adversary  to  make  the  attack,  and  his  acts  or 
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words  mnat  be  reaaonaUjr  calculated  to  effect 
the  object. 

8.  HomloMe  «s>300(3)— Proper  ohame  on  law 
provoklno  difflcnlty  outlined. 

In  a  prosecution  for  homicide,  a  proper  in- 
struction on  provoking  the  difficulty  is  to  the 
effect  that  if  defendant  by  his  own  villfol  and 
'vrrongfnl  acts  engaged  deceased  in  a  quarrel  to 
provoke  a  difficulty  with  the  intention  to  kill 
-deceased,  etc.,  and  if  defendant  did  some  act,  or 
used  some  language,  or  both,  with  the  unlawful 
purpose  to  produce  the  occasion  and  bring  on 
the  difficulty,  and  such  acts  or  language  or  both 
were  reasonably  calculated  to  provoke  the  dif- 
ficulty, and  deceased  was  caused  to  attack 
defendant,  and  defendant,  in  pursuance  of  his 
original  intention,  struck  deceased  and  injured 
him,  defendant  could  not  avail  himself  of  his 
plea  of  self-defense,  but  would  be  guilty  either 
of  manslaughter  or  aggravated  assault. 

9.  Homicide  ®=»300( I)— Converse  of  charge  on 
law  of  provoking  difficulty  should  be  given 
Jnry. 

Whenever  it  becomes  necessary  in  the 
opinion  of  the  trial  court  to  charge  on  the  law 
of  provoking  the  difficulty,  it  is  necessary  al- 
ways that  the  converse  of  that  proposition  be 
also  given  to  the  jnry. 

10.  Criminal  law  ®=»778(5)— Homloiila  <&=a 
300(3)— Instruotlon  on  self-defense  errone- 
ous. 

In  a  prosecution  for  manslaughter,  Instrac- 
tion  that  if  defendant  struck  and  killed  deceas- 
ed, but  without  intention  to  kill,  and  defend- 
ant had  not  provoked  the  difficulty,  or  by  his 
own  wrongful  acts  had  not  produced  the  neces- 
sity of  taking  decedent's  life,  etc.,  then  he  was 
not  guilty  of  a  higher  offense  than  that  of'an 
aggravated  assault,  held  erroneous  as  shifting 
the  burden  of  proof  and  requiring  the  jury  to 
find  beyond  a  reasonable  doubt  that  defendant 
•truck  and  lulled  deceased,  and  also  that  in 
making  the  assault  he  was  not  justified. 

11.  Assault  and  battery  <3=»54— Assault  under 
Influence  of  passion  with  weapon  not  likely 
to  cause  death  an  aggravated  assault,  though 
defendant  provoked  difficulty. 

If  defendant  charged  with  manslaughter 
had  provoked  the  difficulty,  and  had  done  so 
with  the  intention  to  produce  an  occasion 
whereby  he  might  assault  deceased,  and  if  the 
assault  actually  made  by  him  was  under  the 
influence  of  sudden  passion  or  excitement,  and 
with  an  instrument  not  calculated  or  likely  to 
produce  death,  he  would  not  be  guilty  of  a 
higher  grade  of  offense  than  an  aggravated 
assault,  even  though  he  did  provoke  the  diffl- 
cnlty. 

12.  Criminal  law  €=>76l  (8)— Requested  special 
Instruction  as  to  presumption  from  use  of 
hammer  by  deceased  properly  refused. 

In  a  prosecution  for  homicide,  the  court 
properly  refused  defendant's  requested  special 
charge  that  if  deceased  was  advancing  or  about 
to  advance  upon  defendant  with  a  hanuner, 
the  law  presumed  deceased  intended  to  kill  de- 
fendant, or  to  inflict  some  serious  bodily  in- 
jury, etc.;  the  request  improperly  assuming 
the  hammer  was  that  character  of  instrument 


upon  which  the  law  bases  the  faiteot  of  th« 
person  using  it 

13.  Homldde  €=3286(1)— Instruotlon  on  pre- 
sumption  from  use  of  weapon  by  deceased 
should  be  given  on  rsquest. 

In  a  .  prosecution'  for  homicide,  wherever 
the  presumption  from  the  use  of  a  weapon  by 
deceased  against  defendant  becomes  an  issue, 
and  request  is  made  for  a  charge  thereon  by 
defendant,  such  charge,  under  Vernon's  Ann. 
Pen.  Code  ldl6,  art  1106,  should  be  given,  in 
proper  form. 

14.  Criminal  law  ®3>7 14— Argument  that  ap- 
plleatlon  for  suspended  sentence  was  plea  of 
guilty  Improper. 

In  a  prosecution  for  manslaughter,  where 
defendant  filed  an  application  for  suspended 
sentence,  as  he  had  a  right  to  do  under  the 
law,  closing  argument  by  the  state's  attorney 
that,  whenever  a  man  comes  before  the  jury 
and  asks  for  a  suspended  sentence,  it  is  a 
plea  of  guilty,  was  improper. 

Appeal  frwn  District  Court,  Floyd  County ; 
R.  C.  Joiner,  Judge. 

Grady  Ifasoa  was  convicted  of  manslaugh- 
ter, and  be  appeals.  Reversed  and  remand- 
ed. 

Frank  Ford,  B.  B.  Greenwood,  of  Brecken- 
ridge,  Kenneth.  Bain,  of  Floydada,  and  Kind- 
er &  Russell  and  A.  B.  Martin,  all  of  Plain- 
view,  tor  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  con^-ieted 
of  manslaughter,  and  his  punishment  assess- 
ed at  couliuement  in  the  penitentiary  for  a 
term  of  three  yeank 

This  Is  the  second  appeal  in  this  case. 
The  case  on  the  other  appeal  is  reported  in 
86  Tex.  Or.  R.  254,  211  S.  W.  593.  The  facts 
are  sufliclently  stated  in  that  opinion,  and  It 
will  be  unnecessary  to  repeat  them  here. 

[1-3]  Many  questions  are  raised  by  appel- 
lant which  we  will  not  discuss  at  length;  We 
think  there  Is  no  merit  in  the  bills  which 
challenjre  the  correctness  of  the  trial  court's 
action  in  admitting  the  dying  declaration  In 
evidence,  and  the  testimony  of  Dr.  Hoi>klns 
as  to  the  character  of  the  Instrument  with 
which  the  wound  was  inflicted,  and  as  to  his 
opinion  as  to  the  cause  of  death ;  nor  as  to 
the  testimony  of  the  wife  of  deceased  as  to 
the  location  of  the  wound  on  deceased's  bead 
with  reference  to  a  torn  place  In  the  cap. 

[4]  The  trial  court  charged  on  provoking 
the  difficulty,  and  appellant  urges  (1)  that  the 
court  was  In  error  in  charging  on  that  Issue 
at  all,  (daimlng  It  was  noit  raised  by  the  evi- 
dence, and  (2)  that  if  mistaken  as  to  tbat  con- 
tention, the  charge  of  the  court  upon  that  is- 
sue does  not  piroperly  state  the  law  of  pro- 
voking a  difflcnlty. 

We  do  not  agree  with  appellant  in  his  first 
contention.    An    exsmiuation    of    the    facts 
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show  tbe  Issue  was  fairly  raised,  and  tiie 
court  therefore  properly  midertook  to  charge 
the  law  applicable  to  it  The  charge  upon 
that  subject,  and  all  of  the  charge  presenting 
that  issue,  is  copied  here: 

"(10)  Ton  are  further  instructed  that  as  a 
part  of  tbe  law  of  self-defense,  that  if  a  per- 
son, by  his  own  wrongful  acts,  brings  about 
the  necessity  of  taking  the  life  of  another  to 
prevent  himself  being  killed,  or  being  seriously 
injured,  he  cannot  claim  that  such  killing  was 
in  his  own  necessary  self-defense. 

"(11)  If  an  accused,  by  words  or  acts,  or 
both,  provoke  a  difficulty  or  combat  for  the 
purpose  of  thereby  committing  a  battery  on  an- 
other, or  inflicting  violence  upon  such  other 
person,  other  than  to  kill  him  or  do  him  serious 
bodily  injury,  and  the  accused  does  commit  such 
battery  or  does  violence  to  such  other  person, 
and  death  should  result  therefrom,  then  the  ac- 
cused would  be  guilty  of  manslaughter  even 
though  it  should  then  be  necessary  to  kill  the 
deceased  in  his  own  self-defense. 

"(12)  You  are  instructed  tiiat  if  you  believe 
beyond  a  reasonable  doubt  that  the  defendant 
provoked  the  difficulty  that  resulted  in  the 
death  of  the  deceased,  or  by  his  own  wrongful 
acts,  or  conduct,  produced  the  necessity  for 
taking  the  life  of  deceased,  but  at  said  time 
had  no  intention  to  kill  deceased,  or  to  inflict 
upon  him  some  serious  bodily  harm,  the  defend- 
ant struck  the  deceased  on  the  head  with  a 
piece  of  windmill  sucker  rod,  and  that  such 
sucker  rod  was,  from  tbe  manner  and  mode  of 
its  use,  such  an  instrument  as  was  calculated 
or  likely  to  produce  death  or  serious  bodily 
injur;,  and  that  such  death  of  deceased  was 
caused  by  such  blow  inflicted  by  the  defendant, 
and  there  was  no  great  neglect  or  manifestly 
improper  treatment  of  deceased,  then  the  de- 
fendant would  be  guilty  of  manslaughter,  even 
though  such  killing  was  done  in  his  own  self- 
defense.  But  if  there  was  great  neglect  or 
manifestly  improper  treatment  of  the  deceased, 
then  the  defendant  would  be  guilty  of  no  high- 
er offense  than  that  of  aggravated  assault." 

The  twelfth  paragraph  of  the  court's 
charge  was  excepted  to  by  appellant  for  many 
reasons,  but  the  following  are  set  out  In  full, 
as  they  are  the  ones  this  court  will  discuss 
later  on : 

"Said  paragraph  12  is  further  erroneous  in 
that  the  jury's  consideration  is  not  limited  to 
such  words,  acts,  and  conduct  of  the  defendant 
as  might  in  reason  and  did  in  fact  provoke  the 
difficulty,  the  jury  being  left  to  select  any  fact 
in  evidence  that  in  their  judgment  was  wrong- 
ful, even  though  such  fact  or  facts  would  not 
in  law  be  sufficient  to  cut  off  the  defendant's 
right  of  self-defense." 

And  farther: 

"Said  paragraph  12  is  further  erroneous  in 
not  charging  the  converse  of  the  state's  theory, 
to  wit,  that  if  the  defendant  did  not  provoke 
the  difficulty,  then  he  is  entitled  to  bis  perfect 
right  of  self-defense." 

The  only  excuse  this  court  can  urge  tot  dis- 
cussing the  question  of  provoking  the  difficul- 
ty at  any  length  Is  the  continued  number  of 


cases  that  readi  tbls  court  for  rerlew  upon 
that  subject,  and  we  discuss  the  matter  In  the 
hope  that  we  may  eventually  call  tbe  atten- 
tion of  tbe  trial  Judges  over  tbe  state  to  tlie 
Importance  of  eserdslDg  care  in  tbe  prepara- 
tion of  charges  on  this  subject 

[i-7]  Tbe  twelfth  paragraph  of  the  diarge 
copied  abof^e  tells  the  Jury  in  effect: 

"That  if  defendant  provoked  the  difficulty 
that  resulted  in  the  death  of  the  deceased,  or 
by  his  own  wrongful  acts,  or  conduct  produced 
the  necessity  for  taking  the  life  of  deceased, 
•  •  •  then  the  defendant  would  be  guilty 
of  manslaughter,  even  though  such  killing  was 
done   in  his   own   self-defense." 


TTie  foregoing  Is  not  llie  law.  A  party 
may  have  a  perfect  right  of  self-defense, 
though  be  may  not  be  entirely  free  from 
blame  or  wrong  in  tbe  transactioo.  If  the 
blamable  or  wrongful  act  was  not  Intented  to 
produce  tbe  occasion,  nor  an  act  which  wasi, 
under  tbe  circumstances,  reasonably  calco- 
lated  to  produce  the  occasion  or  provoke  the 
difficulty,  then  the  right  of  self-defense  would 
be  complete,  though  the  act  be  not  blameless. 
The  foregoing  charge  of  the  court  is  subject 
to  the  crltidsm  directed  at  it  by  counsel  for 
appellant  in  that  it  gives  tbe  jury  no  mees- 
uraor  guide  ■with  reference  to  what  wrong- 
ful acts  or  owiduct  would  amount  to  provok- 
ing the  difficulty,  but,  as  suggested  by  coun- 
sel in  his  exception  to  tliat  charge,  leaves  the 
jury  to  grope  through  the  record  with  free- 
dom to  pick  out  any  act  wbicb  they  might  In 
their  judgment  believe  to  be  wrongful  or 
blamable  upon  tbe  part  of  appellant,  which 
resulted  in  bringing  on  or  provoking  'the  dif- 
ficulty. An  accused  may  seek  a  party  with 
the  intent  to  provoke  a  difficulty,  but  he  does 
not  forfeit  bis  right  ot  self-defense  unless 
after  be  has  found  bis  adversary  he  then  by 
wonls  or  acts,  or  both,  did  provoke  It  In- 
deed, be  must  go  further  tban  that  evoi  be- 
fore his  right  of  self-defMise  can  be  so  limit- 
ed. He  must  not  only  have  Intended  to  pro- 
voke his  adversary  to  make  an  attack  In  or- 
der that  he  might  gain  tbe  vantage  ground 
of  acting  apparently  on  the  defensive,  but  he 
must  do  something  or  say  something,  either 
or  both,  with  the  intention  and  purpose  of 
causing  bis  adversary  to  make  the  attack, 
and  then  tbe  things  he  does  or  says  most  be 
reasonably  calculated  to  effect  that  object 
In  other  words,  they  must  be  reasonably  cal- 
culated to  make  his  adversary  begin  the  at- 
tack, the  very  thing  he  has  designed  from  the 
first  in  order  that  he  may  then  proceed  with 
his  original  unlawful  purpose  towards  bis 
adversary  with  the  law  apparently  on  his 
side. 

To  state  tbe  matter  In  another  way :  Be- 
fore a  party's  right  of  self-defense  can  be  hn- 
paired  or  limited  by  tbe  Issue  of  provoking 
the  difficulty,  three  things  must  concur:  (1) 
He  must  bare  Intended  to  proT(Ae  bis  adver- 
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sary  to  make  the  flnt  overt  act;  (2)  be  must 
do  w:  say  something,  <me  or  both,  wltb  the  In- 
tention of  bringing  about  that  result;  and  (3) 
the  tbinga  that  he  does  or  says  must  be  reas- 
sonably  calculated  to  and  do  eflecf  that  ob- 
ject. If  any  one  of  these  three  elements  are 
absent  from  a  charge  presenting  the  issue  of 
provoking  the  difficulty,  It  la  erroneous.  The 
reason  for  this  is  apparent,  because  a  man 
might  start  out  to  seek  his  adversary  with 
the  intent  to  provoke  him  to  make  an  attack 
upon  him,  and  then  when  he  has  found  him 
abandon  that  Intent  and  refrain  from  doing 
or  saying  tliat  thing  which  would  be  reason- 
ably calculated  to  effect  his  original  purpose; 
or  having  intended  originally  to  provoke  his 
adversary  to  make  an  attack,  if  the  thing 
that  he  says  or  does  is  not  reasonably  calcu- 
lated to  induce  him  to  do  so,  then  that  ele- 
ment of  the  law  upon  this  subject  would  be 
absent.  If  a  person  by  his  own  willful  and 
wrcmgful  act  bring  about  the  necessity  of 
taking  the  life  of  another  to  prevent  being 
killed  himself,  he  cannot  say  or  claim  that 
such  killing  was  in  his  own  necessary  self- 
defoise,  for  the  law  then  imputes  to  bim  his 
own  wrong  and  its  consequences.  The  law 
is  that  he  who  willfully  brings  on  a  difiSculty 
in  which  he  intends  to  Inflict  injury  upon 
the  person  with  whom  the  difficulty  is  pro- 
voked, and  who  does  or  says  something  which 
is  reasonably  calculated  to  and  does  provoke 
his  adversary  to  make  the  first  attack,  can- 
not avail  himself  of  the  shield  of  self-def«ise, 
though  his  own  life  be  imperiled  in  the  diffi- 
culty. 

[I]  Hie  jury  in  this  case  ought  to  have  been 
told,  substantially,  that  if  they  beUeved  be- 
ywid  a  reasonable  doubt  the  defendant  by  bis' 
own  willful  and  wrongful  acts,  if  any,  en- 
gaged the  decensed  in  a  quarrel  with  the  un- 
lawful and  willful  purpose  of  provoking  a 
difficulty  with  the  intention  to  kill  the  de- 
ceased, or  to  inflict  upon  him  some  other  in- 
jury less  thEin  death  or  serious  bodily  barm, 
and  that  if  the  jury  further  believed  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  some  act,  or  used  some  lan- 
guage, or  did  both,  with  the  unlawful  purpose 
and  Intention  of  producing  the  occasion  to 
bring  on  the  difficulty  and  to  kill  or  inflict 
serious  bodily  injury,  or  some  less  harm,  up- 
on the  deceased,  and  with  the  purpose  of  in- 
ducing the  deceased  to  make  an  attack  upon 
bim,  the  defendant,  and  that  such  acts  or  lan- 
guage, or  both,  of  the  defendant,  if  any  such, 
were  reasonably  calculated  under  the  circum- 
stances at  the  time  to  provoke  a  difficulty 
with  the  deceased,  and  that  such  act  or  lan- 
guage, or  both.  If  any  sudi  there  was,  of  the 
defendant  caused  the  deceased  tp  attack  the 
defendant,  or  make  other  hosUle  demonstra- 
tion toward  the  defendant,  and  that  then  the 
defendant  in  pursuance  of  his  original  unlaw- 
ful and  willful  intention,  if  any  such  inten- 
tion defendant  had,  struck  the  deceased  and 
inflicted  Injury  upon  Urn,  that  then  the  de- 
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f  endant  could  not  avail  himself  of  his  plea  of 
self-defense,  but  that  he  would  be  guilty  ei- 
ther of  manslaughter  or  aggravated  assault, 
as  the  jury  might  determine  and  find  from 
otber  instructions  given  by  the  court 

II]  It  is  not  intended  by  the  foregoing  sug- 
gestions to  lay  down  the  proper  chaise,  but 
they  are  made  only  for  the  purpose  of  indi- 
cating the  substantial  matters  that  ought  to 
be  included  in  a  charge  upon  the  subject  un- 
der discussion.  Whenever  it  lieoomes  neces- 
sary in  the  opinion  of  the  trial  court  to 
charge  the  jury  upon  the  law  of  provoking  a 
difficulty,  it  is  necessary  always  that  the  con- 
verse of  that  proposition  be  also  given  in 
charge  to  the  jury.  In  other  words,  they 
should  be  told  in  some  appropriate  language 
that  if  the  appellant  at  the  time  of  the  hom- 
icide or  difficulty  did  do  or  say  certain  things, 
but  that  they  were  not  done  or  said  with  the 
inteatloD  of  provoking  a  difficulty,  that  then 
the  defendant's  right  of  self-defense  would 
not  be  impaired  or  abridged,  and  he  could 
stand  his  ground  and  resist  any  unlawful  at- 
tack or  threatened  attack  which  deceased 
may  have  made  upon  defendant's  person.  In 
the  case  of  Roberson  v.  State,  83  Tex.  Or.  K. 
239,  203  S.  W.  849,  tbe  foregoing  matters 
were  discussed  at  some  length,  and  a  consld- 
erabie  portion  of  the  charge  of  the  court  in 
that  case  was  copied  in  that  opinion,  which 
will  support  what  has  been  said  here.  Also, 
see  Branch's  P.  C.  art.  1138 ;  Branch's  Crtm. 
Law,  i  467,  and  cases  there  collated ;  Young's 
Case,  63  Tex.  Cr.  R.  416,  110  S.  W.  446,  126 
Am.  St.  R^>.  792. 

Paragraph  19  of  the  court's  charge  is  as 
follows,  in  90  far  as  it  may  be  necessary  to 
present  the  question  for  discussion: 

"(19)  Yon  are  instructed  that  if  yon  find 
and  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  did  strike 
and  kill  the  deceased  but  at  said  time  had  no 
intention  to  kill  the  deceased  and  that  the  de- 
fendant had  not  provoked  the  difficulty  that  re- 
sulted in  the  death  of  the  deceased,  or  by  his 
own  wrongful  acts' had  not  produced  the  neces- 
sity for  taking  the  life  of  the  deceased,  and 
that  in  making  the  assault  upon  the  deceased 
he  was  not  justifiable  aa  hereinbefore  explain- 
ed to  you,  bat  that  the  blow  inflicted  by  the 
defendant,  if  any,  which  resulted  in  the  death 
of  the  deceased,  was  done  under  the  influence 
of  sudden  passion  or  excitement,  or  in  inflicting 
said  blow  the  instrument  used  was  not  calculat- 
ed or  likely  to  produce  death,  then,  in  that 
event,  he  would  not  be  guilty  of  a  higher  offense 
than  that  of  an  aggravated  assault." 

[IS]  This  portion  of  the  court's  charge  is 
also  attacked  as  bedng  erroneous,  and  we 
think  with  good  grounds.  It  not  only  shifts 
the  burden  of  proof  and  makes  the  jury  be- 
lieve beyond  a  reasonable  doubt  that  the  de- 
fendant did  strike  and  kill  deceased,  but  also 
believe  beyond  a  reasonable  doubt  tliat  in 
making  the  assault  upon  deceased  he  was  not 
justified.    Upon    another    trial    the    oourt 
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should  BO  frame  this  diarge  as  not  to  fall  In- 
to this  error. 

[11]  But  the  particular  attack  directed  at 
section  19  of  the  charge  is  that  it  in  effect 
tells  the  Jury  that  if  the  Mow  struck  by  the 
defendant  resulted  in  the  death  of  the  de- 
ceased, and  was  dellrered  under  the  influence 
of  sudden  passion  or  excitement,  or  In  inflict- 
ing said  blow  the  Instrument  used  was  not 
calculated  to  or  likely  to  produce  death,  and 
they  further  believed  that  defendant  had  not 
provoked  the  dlflBculty,  then,  in  that  event, 
he  would  not  be  guilty  of  a  higher  offense 
than  that  of  aggravated  assault.  This  is  not 
the  law.  It  would  make  no  difference  under 
the  law  if  defendant  had  provoked  the  diffi- 
culty, and  had  provoked  it  with  the  Intention 
and  the  desire  of  producing  an  occasion  by 
whidi  he  might  make  an  assault  up<«  the  de- 
ceased, yet  if  It  was  made  under  the  influ- 
ence of  sudden  passion  or  excitement,  and 
with  an  Instrument  not  calculated  or  llk^ 
to  produce  death,  he  would  not  be  guilty  of 
any  higher  grade  of  offense  than  an  aggra- 
vated assault,  even  though  he  did  provoke  it 
Counsel  for  appdlant  not  only  excepted  to 
this  portion  of  the  court's  charge,  but  pre- 
sented a  special  charge,  which  more  nearly 
presented  the  law  than  the  one  given  by  the 
court.  The  special  charge  requested  by  ap- 
pellant Is  as  follows : 

"You  are  instructed  that  the  law  of  our  state 
provides  that  where  a  homicide  occurs  under 
the  influence  of  sudden  passion  but  without 
use  of  means  not  in  their  nature  calculated  to 
produce  death,  the  person  kUliiif  is  not  deemed 
guilty  of  a  homicide  unless  it  appears  that 
there  was  an  intention  to  kill,  but  the  party 
from  whose  act  death  resulted  may  be  prose- 
cuted for  and  convicted  of  any  grade  of  assault 
and  battery.  You  are  therefore  charged  that 
if  you  believe  beyond  a  reasonable  doubt  that 
the  defendant  struck  the  deceased  with  a  piece 
of  sucker  rod,  and  that  such  blow  was  the  cause 
of  deceased's  death,  but  you  further  believe 
that  the  blow  was  struck  under  the  immediate 
influence  of  sudden  passion  and  by  the  use  of 
means  not  in  their  nature  calculated  to  produce 
death,  and  that  there  was  no  intention  to  kill, 
then  you  cannot  convict  the  defendant  of  any 
higher  offense  than  aggravated  assault" 

[12]  Appellant  complains  of  the  failure  of 
the  court  to  give  his  special  charge  to  the  Ju- 
ry with  reference  to  the  presumption  from 
the  us©  of  the  weapon.  The  kpecial  charge 
presented  Is  as  follows: 

"You  are  charged  that  if  yon  believe  from 
the  evidence  that  deceased  was  advancing  or 
about  to  advance  upon  defendant  with  a  ham- 
mer, then  the  law  presumes  that  deceased  in- 
tended to  kill  defendant  or  do  him  some  serious 
bodily  injury,  and  if  you  so  believe  or  have  a 
reasonable  doubt  thereof,  you  will  acquit  the 
defendant,  even  though  you  may  further  believe 
that  deceased  had  no  such  intention,  and  would 
not  have  harmed  defendant" 


[IS]  TbB  oourt  was  not  In  error  in  r^Fostng 
this  charge.  It  was  not  a  correct  presenta- 
tion of  the  law.  It  assumes  that  tbe  ham- 
mer was  piat  character  of  instnune&t  npoo 
which  the  law  bases  the  presumptl<m  of  the 
Intent  of  the  person  using  It  If  the  diarge 
had  gone  further  and  In  effect  requested  the 
court  to  charge  that  if  the  deceased  was  amf- 
ed  with  a  hammer,  and  was  advancing  or 
about  to  advance  upon  the  defendant,  and  that 
the  Jury  believed  the  hammer  was  an  instru- 
ment calculated  or  likely  to  produce  death,  or 
serious  bodily  injury,  In  the  manner  In  which 
it  was  being  used,  that  then  tbe  law  presumed 
that  deceased  intended  to  kill  the  d^oidauL 
Vpoa  an  examination  of  the  charge  of  tbe 
court  we  And  an  entire  omlssloD  of  ant- 
charge  upon  the  presumption  from  the  use  of 
a  weapon  by  the  deceased.  Wherever  that 
becomes  an  issue  and  request  is  made  by  the 
defendant,  such  a  charge  o<Dght  to  be  given 
in  proper  form.  Article  1106,  Vemoa's  Ann. 
Pen.  Code  1916. 

[14]  Appellant  complains  of  the  argantent 
of  counsel  representing  the  state,  ^nie  ap- 
pellant in  this  case  filed  an  application  fbr  a 
suspended  sentence.  This  he  had  a  ri^t  to 
do  under  the  law,  but  in  his  closing  argument 
to  the  Jury  the  attorney  representing  the 
State  made  use  of  the  following  language: 

"Gentlemen  of  the  jury  whenever  a  nan 
comes  before  a  jury  and  asks  for  a-  suspended 
sentence  it  is  a  plea  of  guilty." 

Appellant,  through  bis  counsel,  excepted  to 
this  argument  and  requested  the  court  to  in- 
struct the  Jury  to  disregard  it;  but  said 
dharge  was  refused  by  the  court  This  diar- 
acter  of  language  ought  not  to  be  indulged  In, 
and  it  has  been  held  by  the  court  that  it  is 
improper.  Bradley  v.  State^  72  Tex.  Cr.  R. 
287,  162  S.  W.  515 ;  Hughes  t.  State,  78  Tei. 
Or.  R.  154,  180  S.  W.  259.  In  Hughes  v. 
State,  this  court  announces,  In  substance, 
that  where  an  application  for  suspended  sen- 
tence is  filed  It  Is  not  necessary  for  the  court 
to  charge  that  the  filing  of  the  plea  creates 
no  presumption  of  guilt  unless  the  state  con- 
tends that  it  docs,  and  where  the  state  has 
contended,  as  it  seems  to  have  done  in  this 
case,  that  the  plea  for  suspended  sentence 
was  equivalent  to  a  plea  of  guilty,  the  joiy 
should  either  have  been  instructed  not  to  re- 
gard the  atB:ument,  or  should  have  been  In- 
structed that  the  filing  of  the  plea  created  no 
presumpti<m  of  guilt 

The  other  alleged  errors  complained  of  bv 
appellant  In  his  bills  of  exceptlwi  will  not  be 
discussed,  as  the  matters  therein  complained 
of  will  not  likely  occur  upon  another  trial  o( 
the  case. 

For  the  errors  jwinted  out  the  judgment 
must  be  reversed  and  tbe  cause  remanded 
for  a  new  trial. 
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DONOGHUE  V.  LEE  at  al. 

(Court  of  CiTfl  Appeals  of  Texas. 
Jan.  18,  1921.) 


1.  CoriioratiONa  «=»l  10— Evidence  held  to  prove 
waiver  of  right  to  cancel  stock  issueil  to 
tmatee  for  employi  on  termination  of  en> 
pioymeat 

In  action  by  former  employ^  of  corpora- 
tion against  the  corporation  and  another  to 
whom  corporation  issnetl  stock,  to  be  held  in 
trnst  for  employ^  until  specified  date,  to  re- 
cover stock,  in  which  it  was  claimed  by  the 
corporation  and  trustee  that  the  stock  had 
been  issued  on  the  condition  that  on  termina- 
tion of  employment  preTions  to  such  date  the 
trustee  could  elect  to  cancel  stock,  and  that 
stodc  had  been  canceled  because  of  termina- 
tion of  employment  prior  to  specified  date,  evi- 
dence field  to  sustain  finding  that  the  trustee 
had  knowledge  of  employe's  cessation  of  em- 
ployment for  a  sufficiently  long  time  without 
canc^ng  the  stock  to  have  waived  the  right 
to  caned  atodc. 

2.  Corporations  ®=»IIO~Rlght  to  cancal  stock 
Issued  to  trustee  for  employi's  beneilt  waiv- 
ed by  failure  to  eanoel  on  termination  of  em- 
ployment. 

Corporation  which  had  issued  stock  to  trus- 
tee to  be  delivered  to  emji^oy^  on  said  date 
with  right  of  cancellation  on  termination  of 
employment  prior  to  such  date  held  to  have  bad 
knowledge  of  employe's  cessation  of  employ- 
ment for  a  sufficient  period  of  time  prior  to 
cancellation  to  have  waived  the  right  of  can- 
cellatioD,  since  the  records  of  the  corporation 
showed  that  employ^  was  uo  longer  in  its 
employment,  and  since  the  corporation  was 
diarged  with  knowledge  of  such  records. 

3.  Evidence  ®=:>76— Trustee  holding  stock  for 
employt  with  right  to  cancel  on  termination 
of  employment  held  to  have  knowledge  of 
termination. 

In  former  employe's  action  to  recover 
■tod;  from  trustee  to  whom  corporation  had 
issued  stock  to  be  held  for  employ^  until 
specified  date  with  right  of  cancellation  on 
termination  of  employment  before  such  date, 
in  which  employ^  claimed  that  right  of  can- 
cellation was  waived  by  failure  to  cancel  with 
knowledge  of  termination  of  employment,  the 
trustee,  being  in  iMssession  of  facts  as  to 
whether  it  liad  knowledge  of  cessation  of  em- 
ployment, and  not  having  testified  relating 
thereto,  will  be  held  as  a  matter  of  law  to 
have  had  knowledge  of  such  termination  of 
employment. 

Appeal  from  District  Court,  Harris  County; 
Cbas.  E.  Asbe,  Judge. 

Suit  by  W.  E.  Lee  against  T.  J.  Donoghue 
and  the  Texas  Company.  Judgment  for  the 
defendant  Texas  Company,  and  for  the  plain- 
tiff against  defendant  Donoghue,  ana  defend- 
ant Donogbue  appeals,  and  plaintiS  cross- 
appeals  from  Judgment  for  defendant  Texas 
Company.  Judgment  affirmed  as  to  defend- 
ant Donoghue,  but  reversed  and- rendered  as 
to  defendant  Texas  Company. 
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Baker,  Botts,  Parker  &  Garwood,  T.  J.  Law- 
hon,  Edwin  B.  Parker,  and  Robt.  A.  John,  all 
of  Houston,  for  appellant. 

J.  W.  Parker  and  Andrews,  Streetman, 
liOgne  &  Ilobley,  all  of  Houston,  for  appellee 
Lee. 

Baker,  Botts,  Parker  &  Oarwood  and  T. 
J.  Lawbon,  all  of  Houston,  for  appellee  Tex- 
as Co. 


(No.  7961.) 
Galveston. 


GRAVES,  J.  On  August  6,  1918,  Lee  sued 
the  Texas  Company,  a  corporation,  and  Don- 
oghue, an  individual,  declaring  himself  to  be 
the  owner  and  entitled  to  the  possession  of 
131^  shares  of  the  corporation's  capital  stock 
of  the  par  value  of  |100  per  share,  which  he 
claimed  he  had  bought  and  paid  face  value 
for  pursuant  to  the  terms  of  a  contract  for 
such  purchase  between  himself  and  the  com- 
pany. He  averred  that  of  this  stock  he  first 
subscribed  for  nine  shares  in  May,  1915,  pay- 
ing therefor  in  accordance  with  the  terms  of 
the  offer,  and  that  of  the  balance  he  snb- 
,8cribed  for  1«/b  shares  on  February  29,  1916, 
and  2.7  shares  in  November,  1916,  making 
the  final  payment  on  these  two'  allotments 
together  on  April  8, 1917;  that  the  agreement 
between  himself  and  the  company  had  been 
that  it  would  issue  and  place  the  stockTn  the 
hands  of  Donoghue  as  trustee  to  be  delivered 
to  him  on  or  before  June  30,  1918. 

On  information  and  belief  he  further 
charged  that  the  stock  had  in  fact  been  is- 
sued and  delivered  to  Donoghue,  wlio  held  it 
in  trust  for  him,  or,  U  that  had  not  been 
done,  that  the  Texas  C<Mnpany  should  have  so 
issued  and  placed  the  stock  in  Donoghue's 
hands;  wherefore,  and  in  either  event,  the 
defendants  and  each  of  them  were  under  the 
duty  of  delivering  the  stock  to  plaiiitlff.  He 
sought  a  Judgment  against  both  defendants 
"and  each  or  either  of  them"  decreeing  a 
ft)eciflc  performance  of  the  contract  declared 
upon,  and  requiring  that  the  stock  be  issued 
and  delivered  to  him,  or,  in  the  alternative, 
under  further  averment  that  they  had  con- 
verted it  In  violation  of  their  agreement  and 
trust,  that  he  have  a  recovery  for  its  highest 
market  value  down  to  the  date  of  trial  of  the 
cause. 

The  substance  of  this  further  statement  as 
to  the  pleadings  of  the  parties  and  the  course 
and  result  of  the  trial,  conceded  by  them  all 
to  be  in  the  main  correct,  is,  with  only  Blight 
and  immaterial  changes,  taken  from  the  brief 
of  appellant: 

"Defendants,  the  Texas  Company  and  T.  J. 
Donoghue,  trustee,  jointly  answered,  admitting 
that  plaintiff  did  subscribe  for  9  shares  of 
stock  of  the  Texaa  Company,  such  subscrip- 
tion being  according  to  and  governed  by  a  cer- 
tain plan  of  the  stockholders  and  directors  of 
the  Texas  Company  allotting  10,000  shares  of 
its  stock,  at  a  par  value  of  $100  per  share,  to 
its  employes,  and  to  employes  of  its  subsidiary 
and  aflUiated  companies,  the  resolution  of  the 
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BtcK^boIden  and  resolution  of  directors  mak- 
ing snch  allotment  being  attached  to  the  an- 
swer and  made  a  part  of  it,  the  resolution 
setting  forth  that  the  purpose  of  making  the 
allotment  was  to  establish  and  maintain  de- 
sirable rdations  between  employSa  and  the 
company:  Provided  that  all  right,  title,  and 
interest  to  the  stock  should  rest  in  a  trus- 
tee, and  that  the  employ^  should  have  no  right, 
title  or  interest  in  the  svne  prior  to  June  30, 
1918:  Provided,  farther,  that  an  employ 6  or 
subscriber  ceasing  to  be  in  the  service  of  the 
employing  company  with  or  without  cause,  at 
the  election  of  the  trustee,  should  cease  to 
have  any  further  right  to  the  stock  allotted 
him,  and,  in  the  event  of  such  election,  a  sub- 
scriber should  be  entitled  to  demand  and  re- 
ceive of  the  trustee  all  money  actually  paid 
by  him  on  such  stock,  plus  6  per  cent  inter- 
est thereon. 

"That  plaintiff,  on  September  30,  1M6,  the 
stock  being  allotted  on  May  1,  1915,  left  the 
service  of  the  Producers'  Oil  Company,  an 
affiliated  company,  and  the  trustee,  on  learn- 
ing such  fact,  on  May  21,  191S,  in  pursuance  of 
the  terms  and  of  the  authority  vested  in  him 
by  the  resolution  referred  to,  elected  to  can- 
cel, and  did  cancel,  plaintiffs  stock  subscrip- 
tion, and  returned  to  plaintiff  the  amount  of 
money  actually  paid  in  on  the  13^  shares, 
pins  6  per  cent  interest  thereon,  by  reason  of 
which  plaintiff  had  no  farther  right  to  the 
8to<^. 

"By  supirfemental  petition  plaintiff  alleged 
that  he  paid  for  in  full  9  shares  of  the  stock  on 
September  30,  1916,  and  that  thereafter  de- 
fendant Donoghue,  as  trustee,  under  the  terms 
of  his  trust  had  no  further  right  or  control 
over  snch  stock  except  to  deliver  same  to  him 
on  June  30,  1918;  that  his  ownership  of  the 
9  shares  gave  him  the  right,  which  the  de- 
fendants recognized  and  demanded  payment 
therefor,  to  purchase  at  par  and  pay  for  the 
remainder  of  his  total  of  13V^  shares,  with- 
out reference  to  whether  or  not  he  bad  con- 
tinued to  be  an  employe,  and  that  as  a  matter 
of  fact  he  did  purchase  and  pay  in  full  for  1% 
shares  of  such  balance  out  of  the  issue  of 
March,  1918,  and  2.7  shares  of  the  issue  it 
November,  1916;  that  Donoghue  did  not  hare 
the  power  to  cancel  plaintiff's  right  to  any  of 
the  la^  shares,  the  provisions  of  the  reeo- 
lutions  in  reference  to  the  right  of  the  tras- 
tee  to  cancel  having  no  application  to  stock 
paid  for  in  full;  that  plaintiff  left  the  serv- 
ice of  the  Producers'  Oil  Company  September 
30,  1915,  of  which  Donoghue,  trustee,  had 
knowledge,  and  that  it  was  the  duty  of  the 
trustee  to  act  promptly  in  canceling  the  stock, 
notwithstanding  wliich  be  did  not  attempt  to 
cancel  it  until  May  21,  1918,  during  which  in- 
tervening time  plaintiffs  money  was  not  re- 
turned, and  dividends  were  paid  on  the  stock, 
wherefore  Donoghue,  trustee,  had  waived  his 
right  to  cancel  it;  that  the  Texas  Company 
had  absorbed  the  Producers'  Oil  Company  be- 
fore the  attempted  cancellation,  rendering  it 
impossible  for  plaintiff  to  be  emidoyed  by  the 
Producers'  Oil  Company;  therefore  the  right 
to  cancel  became  invalid  and  of  no  effect 

"Defendants,  by  supiriemental  answer,  alleg- 
ed that  the  trustee,  Donoghue,  did  not  know 
that  plaintiff  had  left  the  service  of  the  Pro- 
ducers' Oil  Company  until  May  21,  1918,  at 
wbidt  time  the  tiruste«  immediately  elected  to 


cancel,  and  did  cancel,  plaintiff's  stodc  sab- 
Bcription,  at  once  notifying  him  thereof;  that 
after  September  30,  1918,  said  Donoghue,  the 
trustee,  had  dealt  with  plaintiff  under  the  be- 
lief that  he  was  an  employ^  of  the  Producers' 
Oil  Company,  and  that  plaintiff  knew  Donoghue 
was  so  dealing  with  him;  that  plaintiff  not 
only  failed  to  advise  the  trustee  of  the  feet 
that  be  had  ceased  to  be  an  employ^  of  the 
Producers'  Oil  Company,  but  that  he  affirma- 
tively concealed  such  fact,  in  that  during  that 
period  defendant  Donoghue,  trustee,  wrote 
plaintiff,  advising  him  that  he  (Donoghue)  un- 
derstood and  was  acting  on  the  belief  that 
plaintiff  was  still  in  the  employ  of  the  Produc- 
ers' Oil  Company,  and  asked  plaintiff  to  ad- 
vise him  if  be  was  incorrect:  that  plaintiff  i«- 
mained  silent  when,  under  the  circumstances, 
it  was  his  dutgr  to  speak,  thereby  misleading 
defendant  Donoghue  into  a  continued  reliance 
upon  the  belief  that  plaintiff  was  so  employed. 
"The  case  was  tried  before  the  court  with- 
out the  intervention  of  a  jury  on  October  16, 
1919,  and  on  November  28th  the  court  render- 
ed judgment  against  defendant  Donoghue.  di- 
recting that  he  deliver  to  plaintiff  13^  shares 
of  the  capital  stock  of  the  Texas  Company  of 
the  par  value  of  |100  ten  days  after  aidjoam- 
ment  of  court,  or  after  judgment  becomes  final, 
failing  in  which  delivery  it  was  decreed  that 
plaintiff,  Lee,  have  and  recover  against  the  de- 
fendant Donoghue  the  sum  of  |3,867.50,  the 
same  being  the  highest  market  value  of  the 
said  stock  at  Houston,  Tex.,  on  the  date  of 
the  trial  of  this  case.  Judgment  was  found  in 
favor  of  the  Texas   Company." 

Defendant  Donoghue  and  the  plaintiff  Lee 
appeal,  the  latter  complaining  by  cross-as- 
sifniinents  of  the  couft's  failure  to  reader 
Judgment  in  his  favor  against  the  Texas 
Company. 

At  appellant  Donogbue's  request  the  oourt 
below  filed  conclusions  of  fact  and  law,  from 
which  It  Is  apparent  that  the  Judgment  in 
Lee's  favor  against  him  was  grounded  upon 
this  finding: 

"I  find  as  a  fact  that  at  some  time  subse- 
quent to  April  12,  1917,  and  prior  to  the  2l8t 
day  of  May,  1918,  the  defendant  T.  J.  Donog- 
hue did  acquire  knowledge  that  the  said  plain- 
tiff had  ceased  to  be  in  the  employment  of  the 
Producers'  Oil  Company,  and  that  after  ac- 
quiring such  knowledge  said  Donoghue  failed 
to  assert  the  cancellation  of  said  stock,  and 
waived  the  right  to  cancel  the  same.  My  find- 
ing to  this  effect  is  based  upon  my  finding  that 
there  was  sufficient  evidence,  taking  into  con- 
sideration all  of  the  facts  and  circumstances, 
to  raise  an  issue  of  fact  as  to  whether  said 
Donoghue,  trustee,  had  snch  knowledge  at  such 
time,  and  the  facts  and  drcnmstances  togeth- 
er raising  such  issue,  the  failure  of  said  Don- 
oghue to  testify  upon  the  trial  of  the  case 
was  taken  into  consideration  by  me,  and  such 
failure,  together  with  the  evidence  raising  such 
issue,  leads  me  to  the  condusion  that  said 
Donoghue  did  possess  such  knowledge." 

Accordingly,  in  so  far  as  concerns  appel- 
lant, the  correctness  of  this  adverse  Judg- 
ment depends  upon  whether  or  not  the  eri- 
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43ence  was  sufficient  to  support  the  qaoted 
finding. 

Through  proper  assignments  he  very  ably 
c-ontends  here  that  not  only  was  the  essential 
fTart  of  this  finding— that  la,  that  Donoghue, 
prior  to  May  21,  1918,  had  knowledge  of  the 
cessation  of  Lee's  employment — so  against 
the  great  weight  and  preponderance  of  the 
evidence  as  to  be  manifestly  unreasonable 
and  wrong,  but  that  It  was  wholly  without 
support  In  the  testimony. 

[1]  After  a  painstaking  review  of  the  state- 
ment of  facts,  this  court  is  unable  to  agree 
■with  him,  concluding  rather  that  the  trial 
court  was  not  without  snffldent  basis  for  the 
finding.  That  not  being  deemedlndlspensable, 
no  resume  of  the  evidence  both  pro  and  con 
upon  the  issue  will  be  attempted  here,  but, 
following  what  is  regarded  as  a  proper  prac- 
tice for  an  appellate  court,  only  so  much  of 
It  as  is  thought  to  Justify  tlie  view  taken  be- 
low will  be  stated: 

The  contract  for  the  purchase  of  the  stock 
sued  upon  was  made  between  Lee  and  the 
Texas  Company.  Resolutions  providing  for 
tlie  offering  of  such  employes'  stock  for  sale 
were  passed  both  by  the  comiwny's  stockhold- 
ers and  its  board  of  directors,  the  main  recita- 
tions of  which  have  been  mentioned  In  the  pre- 
ceding summary  of  the  pleadings,  the  proposi- 
ti<m  from  the  company  being  presented  to  Lee 
on  May  1, 1015,  In  a  letter  signed  by  one  of  its 
officers.  This  letter  contained  some  questions 
to  be  answered  touching  the  number  of 
shares,  the  terms  of  payment,  etc.,  together 
with  a  subscription  to  be  signed,  with  all  of 
which  Lee  complied.  TTnder  these  Instru- 
ments thus  constituting  the  agreement  be- 
tween the  parties,  the  company  named  the 
trustee,  Donoghue,  and  reserved  the  right  to 
supersede  him  "at  the  will  of  the  board  of 
directors,"  It  being  further  provided  that 
"the  board  of  directors  may  by  resolution 
designate  a  successor  who  shall  succeed  to 
all  of  the  rights  and  powers  of  the  trustee 
named  herein."  Payments  made  by  Lee  of 
different  installmmts  on  this  stock  to  the 
trustee  were  by  the  latter  immediately  turned 
over  to  the  company,  in  particular  checks  for 
$4S0  and  $447.11,  sent  respectively  August 
16,  1915,  and  AprU  7,  1917.  On  May  10,  1915, 
Lee  wrote  a  letter  to  S.  J.  Payne,  assistant 
secretary  of  the  company.  Inquiring  whether 
on  paying  his  9  shares  out  in  full  in  Janu- 
ary, 1916,  he  could  then  get  a  certificate  for 
it,  or  would  he  have  to  wait  till  June  30, 
1918,  to  which  he  received  replies  from  both 
Donoghue,  trustee,  and  Payne,  assistant  sec- 
retary, the  latter  saying  in  part:  "Answer- 
ing that  part  of  your  letter  of  May  10th 
which  was  not  answered  by  Mr.  T.  J.  Don- 
oghue, trustee,"  etc. 

Lee  was  field  superintendent  at  Sour  Lake, 
Tex.,  of  the  Producers'  OH  Company,  a  sub- 
sidiary of  the  Texas  Company,  having  some 
75  or  80  employes  under  him.  He  severed  his 
employment  with  that  company  on  S^tenv 
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ber  30, 1915,  by  sending  a  written  resignation 
to  Its  general  superintendent,  receiving  a 
written  acknowledgment  of  it,  as  well  as  a 
letter  of  regret  over  his  leaving  their  employ 
from  the  company's  treasurer.  In  addition, 
his  subemploy^s  joined  in  a  written  testi- 
monial to  him  at  the  time  of  his  resignation. 
He  was  never  employed  by  the  Texas  Com- 
pany direct,  nor  any  other  one  of  Its  subsid- 
iaries. 

On  November  20, 1017,  the  Texas  Company, 
having  purchased  all  the  proi>erty  and  taken 
over  all  the  employes  of  the  Producers'  Oil 
Company  absorbed  the  latter.  It  being  thus 
dissolved  as  a  corporation. 

May  21,  1918,  Donoghue  notified  Lee  of  the 
cancellation  of  his  stock  subscription  In  the 
following  letter: 

"Houston,  Texas,  May  21,  1918. 
"Mr.  W.  E.  Lee,   Sour  Lake,  Texas— Dear 
Sir:    You  having  left  the  service  of  the  Texas 
Company,  rmder  the  terms  of  your  employes' 
stock  obligation,  it  becomes  necessaxy  to  can- 
cel same  and  return  you  your  payments  plus 
6%  Interest,  less  such  advances  as  have  been 
made.    I    am    inclosing   detailed    statement   of 
the  refund  due  you  and  my  check  to  cover. 
"Your  truly, 
"[Signed]  T.  J.  Donoghue,  Trustee. 

"By  A.  H.  Blake." 

Lee  testified  that  the  Texas  Company  paid 
him  dividends  on  this  stock  from  and  after 
January  1,  1916,  down  to  as  late  as  March 
31,  191S,  in  accord  with  the  refund  statement 
referred  to  in  the  letter  to  bim  Just  copied. 
This  showed  that  his  first  9  shares  drew 
dividends  from  January  1,  1916,  the  1% 
shares  from  October  1,  1916,  and  the  2.7 
shares  from  April  1,  1917;  hence  the  entire 
13^  shares  participated  in  the  dividends 
from  and  after  this  last-mentioned  date,  and 
at  least  2  of  these  were  paid  after  the  Texas 
Company  had  absorbed  the  Producers'  OU 
Company,  that  is,  those  paid  December  31, 
1917,  and  March  31,  1918.  AU  dividends  to- 
gether with  6  per  cent.  Interest  per  annum 
thereon  from  the  dates  of  payment  thereof 
to  Lee  had,  however,  been  deducted  in  this 
statement,  and  the  amount  so  tendered  him 
as  a  refund  represented  merely  the  sums  be 
had  paid  In  for  the  stock  with  like  Interest 
from  the  dates  of  such  payment  added.  He 
declined  the  refund  offered,  and  returned 
the  check  covering  it. 

Appellant  Donoghue  did  not  testify  upon 
the  trial  of  the  cause.  Neither  he  nor  the 
Texas  Company  alleged  that  any  part  of  the 
13^  shares  of  stock  so  allotted  to  appellee 
Liee  had  ever  been  Issued  or  delivered  by  the 
Texas  Company  to  Donoghue  as  trustee,  nor 
was  there  any  proof  that  such  action  bad  ever 
been  taken,  although  Lee  had  paid  in  full 
for  the  9  shares  September  30,  1915,  and  the 
other  4^  shares  AprU  8,  1917. 

Among  other  duties  of  the  trustee,  as  pro- 
vided by  the  resolutions  of  the  board  of  dl- 
riectors,  was  this: 
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"Subject  to  tl>«  approval  of  the  board  of  di- 
rectors tbe  right  to  reallot  and  sell  atodc  of 
•aid  $10,000  not  aubecribed  for  herunder,  or 
subscribed  for,  but  later  surrendered  or  for- 
feited to  the  trustee,  or  acquired  by  the  trus- 
tee at  forced  sale." 

[2]  In  onr  opinion  not  only  did  the  state 
of  the  evidence,  as  thus  indicated,  justify  the 
trial  coort'a  finding  of  knowledge,  waiver, 
and  consequent  liability  on  the  part  of  appel- 
lant  Donoghne,  but  also  called  for  like  con- 
clusions as  against  his  colltigant,  the  Texas 
Company.  It  may  be  that,  considered  wholly 
apart  from  appellant's  failure  to  testify,  the 
preponderance  lay  the  other  way,  but  in  the 
setting  otherwise  disclosed  that  circumstance 
became  one  of  powerful  portent  against  him. 
Notwithstanding  bis  lack  of  personal  infor- 
mation on  April  12,  1017,  as  to  the  then  ex- 
isting fact  of  the  appellee's  nonemployment, 
which  the  court  below  In  another  finding 
stated  he  had.  It  does  not  by  any  means  fol- 
low that,  under  all  the  facts  and  drcum- 
Btances  thereafter  brought  home  to  and  tend- 
ing to  apprise  or  charge  him  with  knowledge 
of  the  fact,  he  could  still  have  be^i  ignorant 
of  it  as  late  aa  May  21,  1918.  As  such  a 
trustee  under  original  appointment  by  and 
subject  at  all  subsequent  times  to  the  con- 
tinuing authority  of  the  Texas  Company,  tbe 
opportunity  for  such  information  was  ever 
ready  at  bis  hand.  His  obligations  to  both 
parties  to  the  trust  agreement  he  was  charg- 
ed with  seeing  faithfully  performed  made  it 
his  bounden  duty  to  know  their  status  toward 
each  other  throughout  the  period  of  his  own 
responsibility.  The  intimate  relationship  tbe 
foregoing  findings  have  shown  to  have  ac- 
tually existed  between  himself  and  the 
soured  of  his  authority  in  the  matter,  'and, 
finally,  the  demonstrated  circumstance  that 
he  did  know  other  and  very  closely  related 
facts — such  for  instance  as  that  Lee  had 
been  corresponding  with  the  company  direct 
covering  this  stock — taken  and  considered  as 
a  composite  whole,  laid  a  premise  from 
which  the  further  conclusion  that  he  must 
In  the  meantime  have  become  aware  of  Lee's 
retirement  as  an  employ^  might  reasonably 
and  naturally  have  been  drawn. 

[3]  Now  can  it  be  normally  and  natarally 
conceived,  for  example,  after  what  has  thus 
been  sbown  to  have  transpired,  that  Dono- 
ghne, the  trustee  of  its  own  designation  and 
holding  absolutely  at  its  sufferance  from  and 
after  November  20,  1017,  did  not  loiow  that 
the  Texas  Company  had  absorbed  Lee's  im- 
mediate employer  and  its  own  subsidiary, 
the  Producers'  Company,  and  had  taken  over 
all  its  property  and  employes?  And  if  he  be- 
came advised  of  that  at  any  time  between 
the  date  of  its  consummation  on  November 
20, 1917,  and  May  21,  1918,  his  duties  as  sudi 
trustee  coofeswedly  subsisting  throughout 
the  intervening  period,  how,  under  the  added 
fact  that  the  Texas  Company's  books  and 
records  which  must  perforoe  of  his  relation- 


ship have  been  available  to  him,  would  have 
shown  Lee  to  be  no  longer  employed  by  it  ae 
any  of  its  dependendea,  can  the  inference  be 
other  than  Inevitable  that  he  sensed  that  (to 
him)  fatal  fact  also?  One  may  not  wiUfully 
shut  bis  eyes  to  what  he  might  readily  and 
ought  to  have  known.  Trust  Oft.  t.  Proett, 
184  8.  W.  720;  Pence  v.  LangdMi,  99  U.  S. 
578,  2S  U  Bd.  420. 

And  the  predicate  for  such  an  Inferraicc 
was  amply  laid  by  the  idalntUf  below,  since 
In  making  out  his  case  he  introduced  the  es- 
sential contributing  facts  hereinbefore  recit- 
ed. The  quoted  finding  of  the  trial  court, 
therefore,  might  well  have  been  founded  up- 
on a  declaration  of  the  law  as  made  by  this 
court  in  the  case  of  Texas  Co.  v.  Chas. 
Clarke  &  Co.,  182  S.  W.  353,  as  follows: 

"When  a  plaintiff  has  produced  evidence  suf- 
ficient to  raise  an  issue  as  to  the  truth  of  his 
claim,  and  it  appears  from  the  nature  of  tbe 
case  and  the  circumstances  disdosed  by  the 
evidence  that  defendant  is  in  possession  of 
evidence  which  will  show  whether  or  not  the 
inferences  which  can  legitimately  be  drawn 
from  plaintiff's  evidence  are  true,  and  does 
not  offer  it,  it  is  a  fair  and  legitimate  in- 
ference that  the  evidence  so  withheld  by  the 
defendant  would,  if  produced,  confirm  the  in- 
ferences arisinj;  from  plaintiff's  evidence.  In 
such  a  case  the  failure  of  defendant  to  pro- 
duce tbe  evidence  can  properly  be  considered 
in  determining  the  issues  raised  by  plaintiff's 
evidence,  and  for  this  purpose  it  ntay  be  said 
to  liave  affirmative  probative  force." 

Tbe  application  of  it  here  onphasizes  with 
peculiar  force  tbe  reason  that  doubtless  un- 
derlies the  rule  thus  announced;  for  appel- 
lant, by  merely  going  upon  the  witness  stand 
and  denying  tbe  knowledge  so  Inferentially 
Imputed  to  him,  might  have  defeated  the  ap- 
pellee's entire  cause  of  action. 

Moreover,  the  right  to  cancel  the  stock,  if 
any  ever  existed,  arose  at  the  time  of  Lee's 
resignation  on  September  30,  1916.  The  un- 
disputed evidence  shows  that  no  att^npt  at 
cancellation  was  ever  made  except  and  until 
that  of  Donoghue,  trustee,  in  his  quoted  let- 
ter of  May-  21,  1918.  The  dday  is  not  suc- 
cessfully accounted  for.  See  Black  on  Re- 
scission and  Cancellation,  %  671-  There  were 
no  allegations  explaining  it,  and  the  proof 
failed  to  disclose  adequate  excuse  or  reason 
for  it.  In  argument  it  is  said  Lee  misled  the 
trustee  into  believing  that  he  had  continued 
to  be  an  employe,  but  It  Is  not  thought  this 
suggestion  Is  sustained.  True,  on  April  12. 
1917,  a  letter  to  Lee  from  the  trustee's  oflice 
acknowledging  tbe  final  payment  on  his  en- 
tire allotment  of  stock  concluded  thus: 

"It  is  my  understanding  you  are  still  in  tbe 
service  of  the  Producers'  OQ  Company.  It 
this  is  incorrect,  I  would  be  glad  to  have  ad- 
vice from  yon  at  once. 

"Yours  truly, 
"AHB-LBO       J.  T.  Donoghue,  Trustee, 
"Enc.  By ," 
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And  Lee  made  no  reply  to  it.  All  this 
stOiA  at  that  tinie,  however,  as  just  stated, 
had  heea  fully  paid  for,  and  his  contract  for 
Its  purchase  with  the  Texas  Company  con- 
tained this  provision: 

"Provided,  however,  that  after  a  subscriber 
shall  have  paid  np  his  stock  in  full,  which  may 
be  done  at  any  time,  the  same  shall  not  there- 
after be  pledged  or  assigned  by  the  trustee  for 
any  purpose,  and  any  subscriber,  after  so 
paying  up  his  stock  in  full,  shall  be  entitled  to 
receive  from  the  trustee  promptly  any  divi- 
dends collected  by  the  trustee  thereon." 

Testl^ng  at  length  about  this  matter  at 
the  trial,  after  freely  admitting  that  he 
made  no  answer  and  had  no  other  reason  tor 
not  so  doing  than  is  embodied  In  this  re- 
spcmse,  he  said: 

'  "I  hadn't  the  least  idea  at  that  time  but  that 
Mr.  Donoghue  knew  I  had  left  the  employment 
of  the  company;  hadn't  the  least  idea  what- 
ever. I  was  sure  in  my  mind  that  Mr.  Don- 
.  oghae  surely  must  have  known  that  I  had  left 
the  employ  of  the  company." 

The  presunq>tlon  here  is  that  the  trial 
court  credited  and  accepted  this  explanation, 
and  we  are  unprepared,  eren  tf  that  were 
our  province,  to  say  It  was  not  sufficient.  It 
will  be  noted  that  neither  was  this  letter  nor 
the  one  of  May  21st  attempting  to  declare 
the  forfeiture,  nor  In  fact  was  any  other 
appearing  In  the  entire  controversy  as  em- 
anating from  the  trustee's  office,  signed  by 
Mr.  Donoghue  himself,  but  all  were  signed 
by  A.  H.  Blake,  apparently  connected  In 
some  undisclosed  way  with  his  office.  Lee 
would  have  been  Justlfled  in  feeling,  as  in- 
deed he  repeatedly  testified  he  did,  that  he 
saw  no  occasion  to  reply  to  such  a  question 
about  the  stock  he  had  already  paid  for  in 
full,  especially  since  he  could  not  conceive 
that  Mr.  Donoghue  himself  did  not  know 
that  he  had  ceased  to  be  employed  by  the 
Producers'  Company. 

As  concerns  the  Texas  Company,  obvious- 
ly, from  what  has  gone  before,  the  judgment 
In  its  favor  could  not  have  been  predicated 
upon  the  claimed  cancellation.  Not  only 
were  all  the  other  facts  and  circumstances 
tending  to  show  a  knowledge  and  waiver  of 
the  nonemployment  on  the  part  of  Its  trustee 
equally  ai^Ucable  and  forceful  against  It, 
but,  from  having  taken  over  all  the  employes 
of  the  Producers'  Company,  it  was  necessa- 
rily charged  with  knowledge  of  what  its  own 
books  and  records  must  needs  have  shown, 
that  Lee  was  not  at  that  time  one  of  them. 

The  actual  ground  for  the  judgment  favor- 
able to  it,  however,  seems  to  have  been  an 
assumption  tliat  the  Texas  Company  had 
been  paid  in  full  for  the  13^  shares  of  stock, 
bad  issned  and  delivered  It  to  Donoghue  as 
trustee  In  accord  with  the  promulgated  plan, 
and  so,  having  parted  with  all  title  to  and 
control  over  It  long  prior  to  the  claimed  can- 


cellation, had  no  further  conc«m  In  the  mat- 
ter. But,  as  has  be«i  before  pointed  out, 
there  is  In  the  record  no  warrant  fOr  this 
conclusion.  Neither  defendant  below  even 
pleaded  that  these  13^  shares  had  ever  been 
delivered  to  Donoghue,  trustee,  but  merely 
set  up  what  the  subscription  plan  adopted 
was  attaching  the  resolution  showing  it  to 
their  answers;  nor  was  there  any  evidence 
of  such  a  delivery.  Lee's  allegation  did  not 
8iuq[>ly  the  missing  link,  since  he  simply 
charged  upon  Information  and  belief  that  is- 
suance and  delivery  had  taken  place,  pray- 
ing alternatively,  however,  that  that  he  de- 
creed in  his  favor  against  both  defendants. 

At  all  events,  we  conclude  from  the  whole 
body  of  facts  and  circumstances  in  evidence 
that  the  failnre  to  issue  and  deliver  the 
stock  to  the  appellee  was  a  situation  for 
which  both  bis  antagcmlsts  were  legally  re- 
sponsible. So  much  of  the  judgment  as  Is  in 
his  favor  against  the  appellant  Donoghue  is 
therefore  affirmed,  while  that  denying  him 
any  recovery  against  the  Texas  Company  is 
reversed,  and  It  Is  here  ordered  that  he  have 
a  like  judgment  in  all  respects  against  it  too. 
Decree  has  been  directed  accordingly. 

The  trial  court's  judgment  affirmed  as  to 
Donoghue,  but  reversed  and  rendered  as  to 
the  Texas  Company. 


THRASHER  v.  WALSH.     (No.  6524.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  23,  1921.    Rehearing 
Denied.    March  23,  1921.) 

1.  Fraud  «s>59 (3)— Measure  of  damages  from 
misrepresentation  as  to  repair  of  house  ex- 
changed, difference  between  amount  paid  and 
true  value. 

The  measure  of  damages  resulting  to  idain- 
tiff,  who  exchanged  other  property  for  de- 
fendant's house,  defendant  not  repairing  the 
roof  before  plaintiff  took  the  bouse,  as  he  had 
agreed,  so  that  rains  leaked  through  and  dam- 
aged wall  paper,  is  the  difference  between  the 
amount  paid  for  the  property  and  its  true 
value  as  received;  the  value  of  repairs  and 
improvements  made  on  the  house  by  plaintiff 
not  being  the  measure  of  her  damages. 

2.  Fraud  4=941— Allegations  should  be  dear. 

Allegations  as  to  fraudulent  representa- 
tions by  defendant,  inducing  plaintiff  to  make  a 
contract  for  the  exchange  of  properties,  and 
that  but  for  such  false  representations  the 
trade  would  not  have  been  consummated, 
should  be  dear. 

Error  from  Travis  County  Court;  D.  J. 
Pickle,  Judge. 

Suit  by  Mary  C.  Walsh  against  T.  B. 
Thrasher.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed  and  re- 
manded. 
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E..  B.  Pedigo,  of  AnstlQ,  for  plalntlir  In  er- 
,  ror. 

Warren  W.  Moore  and  Geo.  Mendell,  Jr., 
both  of  Austin,  for  defendant  In  error. 

FLY,  O.  J.  Defendant  in  error  sued  plain- 
tiff in  error  to  recover  damages  alleged  to 
have  accrued  through  a  defective  roof  <m  a 
house  for  which  defendant  in  error  had  ex- 
changed other  property,  being  Induced  to 
make  such  exchange  through  false  represen- 
tation that  the  roof  had  been  repaired  and 
made  proof  against  rain.  The  cause  was  sub- 
mitted to  a  Jury  upon  eight  special  issues, 
and  ,on  the  responses  thereto  Judgment  was 
rendered  in  favor  of  defendant  in  error  for 
11376.08. 

[1]  The  first  assignment  of  error  assails' 
the  action  of  the  court  in  overruling  a  gen- 
eral demurrer  to  the  petition,  and  It  is  sus- 
tained.   It  was  alleged  In  the  petition  that 
defendant  In  error  exchanged  certain  prop- 
erty for  certain  other  property  owned  by 
plaintiff  in  error;    that  before  signing  the 
contract  of  sale  and  deed  to  her  property  de- 
fendant In  error  bad  learned  that  the  roof 
of  the  house  owned  by  plaintiff  in  error  was 
in  bad  condition  and  In  need  of  repairs,  and 
upon  advising  plaintiff  in  error  of  this  fact, 
and  informing  him  that  -dhe  would  not  make 
the  trade  unless  the  roof  was  repaired  so 
that  it  would  not  leak,  and  before  she  signed 
the  contract  of  exchange,  plaintiff  in  error 
assured  her  that  "he  had  had  the  roof  CMn- 
pletely  repaired  so  that  it- would  not  leak  or 
permit  rain  to  come  ttirougb  at  all."    It  was 
further  alleged  that  defendant  in  error  fully 
relied  on  the  statement  made  to  her  by  de- 
fendant, "believing  the  same  to  be  true,  and 
she  signed  the  contract  to  trade"  and  execut- 
ed the  deed  to  her  property.     As  damages, 
she  alleged  that  when  the  storms,  at  different 
times,  came  and  rains  descended  from  dif- 
ferent points  of  the  compass,  the  bouse  was 
flooded  and  waU  paper  ruined,  and  that  she 
was  compelled  to  pay  to  workmen  the  sum 
of  $376.08  to  repair  the  roof  and  replace  the 
wall  paper.    She  alleged  that  she  would  not 
sign  the  contract  of  exchange  until  plaintiff 
bad  assured  her  of  the  good  condition  of  the 
roof,  and  that  plaintiff  in  error  "knowingly 
misrepresented  the  true  facts  to  her  before 
she  signed  the  said  ccHitract  and  her  deed 
conveying  her  property  to^hlm."    The  facts 
alleged  did  not  indicate  what  the  respective 
values  of  the  properties  were.    The  property 
sold  to  defendant  in  error  may  have  been 
worth  $500  more  than  that  she  conveyed  in 
exchange  therefor,  and  she  could  not  make 
the  value  of  repairs  and  improvements  made 
on  the  house  the  measure  of  the  damages  to 
which  she  would  be  entitled.    The  facts  al- 
leged did  not,  under   tlie  authorities,  form 
any  basis  upon  which  to  measure  the  dam- 


In  cases  like  the  present,  whldi  are  known 
as  "barter  contracts,"  the  measure  of  dam- 
ages would  be  tlie  difference  in  the  amoont 
paid  for  the  property  and  the  true  value  of 
.the  property.  George  v.  Hesse,  100  Tex.  44, 
93  S.  W.  107.  8  L.  R.  A.  (N.  S.)  804,  123  Am. 
St.  Rep.  772,  15  Ann.  Cas.  456;  Montgomery 
V.  McCaskiU,  189  S.  W.  79t;  Linnarts  t. 
Lawrie,  192  8.  W,  789;  Foster  v.  Atlir  (Own. 
App.)  215  S.  W.  965;  Medley  v.  Lamb,  223 
S.  W.  1048.  The  general  demurrer  should 
have  been  sustained. 

[2]  It  becomes  unnecessary  to  consider  the 
other  assignments  of  error,  but  it  Is  apiHO- 
mriate  to  state,  in  view  of  another  trial,  that 
the  allegations  as  to  the  fraudulent  repre- 
sentations inducing  defendant  in  error  to 
make  the  contract,  and  that  but  for  such 
false  representations  the  trade  would  not 
have,  been  consummated,  should  be  clearly 
alleged. 

The  Judgment  is  reversed  and  the  cause 
remanded. 


PANTAZE  V.  McDILL  et  al.     (No.  9428.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  26,  1021.) 

Frauds,  statata  of  «=s>63(2)— Vortal   aaslia- 
ment  of  Interest  in  oil  loase  anenfonsMdiia. 
A  verbal  assignment  of  an  interest  in  an 
oil  lease  is  unenforceable  by  reason  of  Ver- 
non's Sayles'  Asm.  Civ.  St  1914,  art.  3965. 

Appeal  from  District  Court,  Wichita  Ooun- 
ty;  Edgar  Scurry,  Judge. 

Action  by  J.  D.  Pantaze  against  R.  H.  Mc- 
Dill  and  others.  Judgm^tit  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

E.  G.  Senter,  of  Ft  Worth,  for  aK»ellant. 

Carrlgan,  Montgomery,  Britain  &  Morgan, 
W.  J.  Townsend,  and  E.  W.  Napier,  all  of 
Wichita  Falls,  for  appellees. 


CONNER,  O.  J.  Appellant  Pantaze,  plain- 
tiff below,  by  his  third  amended  original 
petition  alleged  that — 

"On  or  about  the  30th  day  of  Janaary,  1919, 
defendant  Woodman  Oil  Company  was  the 
equitable  owner  of  a  certain  oil  and  gas  lease 
covering  about  40  acres  of  land  sitaate  in 
Wichita  county,  Tex.,  in  tiie  northeast  comer 
of  block  87,  known  and  described  as  Red  River 
Valley  lands,  and  also  covering  abont  160 
acres  of  land  in  blocks  96,  97  and  98  of  said 
Red  River  Valley  lands,  sitaate  in  Wichita 
county,  Tex.;  that  at  said  time  the  legal  title 
to  sajd  oil  and  gas  lease  waa  vested  in  defend- 
ant Godley  Oil  &  Gas  Company,  which  held  tlie 
same  in  trust  for  the  use  and  benefit  of  said 
Woodman  Oil  Company;  that  on  or  about  said 
date  above  named,  defendant  Woodman  Oil 
Company,  acting  by  and  through  ita  managiar 
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trustee,  and  anthorized  agent,  said  R.  H.  Mc- 
DHI,  b7  verba]  aipreement  made  by  and  be- 
tween said  McDUI  and  plaintiff,  sold,  assigned, 
and  transferred  to  plaintiff  an  undivided  one- 
half  interest  in  and  to  that  part  of  said  oil  and 
gas  lease  so  owned  by  it." 

Here  follows  a  description  of  the  land  In- 
volved In  tbe  controversy. 
The  plalntifr  farther  alleged  that— 

"Said  sale  and  transfer  of  said  undivided 
one-half  interest  in  all  of  its  rights  in  and  to 
said  oil  and  gas  lease  covering  said  above- 
described  lan:dB,  made  as  aforesaid  by  said 
Woodman  Oil  Company  to  plaintiff,  was  made 
in  consideration  of  valuable  services  rendered 
and  to  be  rendered  by  plaintiff  to  said  defend- 
ant, and  that  plaintiff  did  render  and  perform 
all  of  tbe  services  thus  agreed  upon." 

Here  follows  tbe  character  of  services  re- 
lied apon  and  the  manner  of  their  perform- 
ance, which  we  also  omit  as  unnecessary  to 
onr  conduslon. 

It  was  further  alleged,  In  snbstance,  that 
the  defendants,  E.  H.  McDIll  and  the  Wood- 
man Oil  Company,  conspiring  with  the  God- 
ley  Oil  Comi>any,  had  caused  transfers  of  the 
land  covered  by  the  oil  lease  to  other  parties 
having  notice  of  plain tUTs  rights ;  such  suh- 
t^eqnent  purchasers  being  made  also  defend- 
ants. 

The' defendants  pleaded  a  general  denial 
and  the  statute  of  frauds,  and  upon  the  con- 
clusion of  the  testimony  the  court  gave  a 
peremptory  Instruction  to  the  jury  to  find 
for  the  defendants,  and  verdict  and  Judg- 
ment in  accordance  with  such  instruction 
was  later  returned  and  entered,  and  there- 
from this  appeal  has  been  perfected. 

Appellant  presents  but  a  single  assignment 
of  error,  which,  with  its  accompanying  prop- 
osition, we  copy: 

"The  court  erred  in  instructing  the  jury  to 
return  a  verdict  for  the  defendants,  as  shown 
by  plaintiff's  bill  of  exception  No.  1." 

"A  verbal  transfer  of  an  undivided  one-half 
interest  in  an  oil  and  gas  lease  is  enforceable." 

And  in  the  argument  presented  in  behalf 
of  appelant,  the  following  statement  is 
made: 

"This  appeal  rests  upon  a  single  question  of 
law. 

"Is  a  verbal  assignment  of  an  interest  in  an 
oQ  lease  nonenforceable  by  reason  of  the  stat- 
ute of  frauds? 

"If  that  question  shall  be  answered  in  the 
affirmative,  the  judgment  of  the  lower  court 
win  be  affirmed;  if  negatively,  it  will  be  re- 
versed. 

"The  testimony  in  support  of  plaintiff's  con- 
tention will  take  the  case  to  the  jury  to  de- 
cide the  issue  as  to  whether  or  not  tliere  was 
an  oral  agreement,  unless  he  is  precluded  by 
the  statute  of  frauds." 

Our  statute  of  frands,  V.  S.  Tex.  Civ. 
Stats,  art  3965,  so  flar  as  pertinent,  provides 
that— 


"No  action  shall  be  brought  in  any'  of  the 
courts  in  any  of  the  following  cases,  unless 
the  promise  or  agreement  upon '  which  such 
action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some 
person  by  him  thereunto  lawfully  author- 
ized:   •    •    • 

"(4)  Upon  any  contract  for  the  sale  of  real 
estate  or  the  lease  thereof  for  a  longer  term 
than  one  year." 

And  we  think  there  can  be  no  doubt,  under 
the  plaintiff's  allegations  and  under  tbe  pres-  ' 
entation  of  the  case  as  made  here,  that  the 
ruling  of  the  court  was  correct,  and  we  have 
taken  the  pains  to  quote  from  the  plaintifTs 
petition  and  to  quote  his  assignment  of  er- 
ror and  proposition  thereunder  and  other 
statements  so  that  It  may  plainly  appear 
that  we  do  not  have  before  us  for  deterpiina- 
tion  tbe  question  presented  in  appellant's  be- 
half by  a  reply  brief  or  argument  to  the  ef- 
fect that  the  plaintiff's  evidence  raised  the 
question  of  whether  the  verbal  agreement 
was  a  contract  for  the  joint  acquisition  of 
lands  Instead  of  a  contract,  for  the  sale  of 
lands,  as  alleged.  The  testimony  of  appellant 
of  the  oral  agreement  made  with  the  defend- 
ants McDill  and  the  Woodman  Oil  Company 
may  possibly  suggest  the  theory  indicated; 
but,  as  stated,  we  do  not  think  the  question 
is  before  us,  and,  inasmuch  as  there. is  no 
pretense  that  appellant's  agreement  was  in 
writing,  we  conclude  that  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


ALLEY  V. 


BESSEMER   GAS 
(No.  1749.) 


ENGINE    CO. 


(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Feb.  9,  1921.  On  Motion  to  File  Motion 
for  Rehearing  After  Time,  March  16,  19'21.) 

1.  8«t-off  and  counterelalm  i&=»35(l),  59— De- 
fendant may  set  op  unliquidated  demand  oon- 
nected  with  contract  sued  on  and  obtain  Judg- 
ment for  excess. 

Under  Rev.  St  arts.  1325-1330,  the  de- 
fendant may  set  up  an  unliquidated  demand,  if 
it  is  connected  with  or  grows  out  of  a  cofi- 
tract  on  which  the  plaintiff  declares,  and  not 
only  defeat  the  claim  sued  on,  but  may  obtain 
judgment  for  an  excess  over  that  claimed  by 
plaintiff. 

2.  Set-oir  and  counterclaim  «s>e— Distinction 
between  "recoupmsnt"  and  "set-off"  stated. 

"Recoupment"  is  the  right  to  set  off -un- 
liquidated damages,  while  the  tight  of  "set-off," 
as  distinguished  from  recoupment,  compre- 
hends only  liquidated  damages,  or  those  capable 
of  being  ascertained  by  calculation. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Recoup- 
ment;   Set-Off.] 
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S.  Limitation  of  aotlons  «=>4I— Buyar,  saedfor 
piioe  af  engine,  oould  not  aet  up  dalm  far 
personai  injuriaa  caused  by  tlia  angina  more 
titan  two  yeara  before  action. 
In  action  hj  seller  of  gag  engine  for  bal- 
ance of  purchase  price,  buyer  could  not,  in  an- 
swer, set  up  claim  for  damages  for  personal 
injury  sustained  as  the  result  of  a  defect  in  the 
engine  more  than  two  yeara  before  the  com- 
mencement of  the  action,  such  claim  being  bar- 
red by  limitations,  even  though  set  up  in  an- 
-  swer,  since  such  claim  does  not  go  to  the  va- 
lidity of  plaintiff's  demand  in  its  inception,  or 
'  show  its  performance,  but  is  based  <»i  a  cause 
of  action  separate  from  the  cause  of  action 
atated  by  plaintiff. 

4.  Judgment  «=>622(l)— DIsmlasai  of  personai 
injury  action  held  oonclaslve  as  to  «et-«ff 
in  subsequent  action. 

Judgment  dismissing  suit  for  injuries  sus- 
tained by  reason  of  defect  in  gasoline  engine, 
on  the  ground  that  it  was  barred  by  limitations, 
held  to  preclude  plaintiff  from  setting  up  claim 
for  such  damages  in  defendant's  subsequent 
action  for  balance  of  purchase  price  of  gasoline 
engine. 

On  Motion  to  File  Motion  for  Behearing  After 
Time. 

5.  Appeal  and  error  «=»833(3)— Reiiearing  not 
permitted  to  be  filed  after  expiration  of  pe- 
riod without  auflloieat  excusa. 

Appellant  will  not  be  permitted  to  file 
motion  for  rehearing  after  expiration  of  time 
provided  for  filing  of  motion,  on  the  ground  that 
delay  in  preparation  of  motion  was  caused  by 
sickness  in  family  of  one  of  appellant's  attor- 
neys, where  such  sickness  was  not  shown  to 
have  kept  the  attorney  from  his  business,  and 
where  there  was  no  showing  wliy  other  attor- 
neys for  appellant,  who  bad  been  giveb  notice 
of  court's  opinion,  could  not  have  prepared 
and  filed  the  motion. 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  the  Bessemer  Gas  Engine  Company 
againiit  Robert  F.  Alley.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Y.  W.  Holmes,  of  Comanche,  for  appellant. 
Cockrell,  Gray,  McBride  &  O'Donnell,  of 
Dallas,  for  appellee. 

HUFF,  C.  J.  The  Bessemer  (Jas  Engine 
Company  sued  Alley  to  recover  the  purchase 
Ijrice  of  a  gas  engine,  purchased  by  Alley 
from  the  company,  for  the  sum  of  $1,357, 
with  Interest,  and  to  foreclose  lien  on  the  en- 
gine and  certain  machinery.  The  contract 
upon  which  the  suit  Is  based  was  a  written 
contract  and  fully  set  out  in  the  plaintiff's 
petition.  Alley,  as  defendant  below,  admitted 
the  truth  of  plaintiff's  cause  of  action,  except 
In  so  far  as  the  same  should  be  defeated  by 
matters  thereafter  pleaded.  He  pleaded  the 
four-year  statute  of  limitation,  and  specially 
also  that  he  had  purchased  the  engine  from 
the  company  and  under  the  agreement  the  1 


company  was  to  Install  tlie  raiglne  and  to  for- 
nlBh  a  skilled  man  for  that  purpose;  that 
they  did  undertake  to  install  tb*  engine,  and 
sent  a  man  for  that  purpose,  but  that  In  erec^ 
ting  it  he  left  off  certain  attachments  to  a 
small  tank  for  compressed  air,  and  that  by 
reason  of  the  defect,  and  the  negligent  man- 
ner In  which  It  was  left  by  the  employee  of 
the  company,  the  tank  exploded,  and  Inflicted 
upon  appellant  serious  personal  Injuries, 
which  were  permanent  In  their  character,  de- 
scribing them.  He  prayed  for  damages  In 
the  sum  of  $2,500  occasioned  by  the  impair- 
ment of  appellant's  ability  to  earn  money  and 
physical  and  mental  pain  and  suffering.  Ap- 
pellee company  filed  a  supplemental  petition, 
excepting  to  the  answer  of  the  appellant,  cm 
the  ground  that  it  is  barred  by  the  two-year 
statute  of  limitation.  He  also  pleaded  the 
two-year  statute  of  Umitatloo  to  the  cause  of 
action  aet  up,  and  In  addition  thereto  pleaded 
res  adjudlcata.  The  case  was  tried  before 
the  Judge  without  a  Jury,  and  the  court  filed 
conclusions  of  fact  and  law,  which  will  suffi- 
ciently state  the  issues  before  Chat  court,  and 
the  nature  of  the  defense,  and  ai^ellee'a  re- 
ply thereto.    The  conclusions  are  as  follows: 

Findiaga  of  Fact. 

"(1)  I  find:  that  on  January  18,  1912,  the 
defendant  Bobert  F.  Alley,  executed  a  written 
contract  with  the  plaintiff,  by  the  terms  «f 
which  defendant  purchased  from  plaintiff  one 
50  brake  horse  power  Bessemer  oil  enpne 
for  the  price  of  $1,357,  f.  o.  b.  Grove  City, 
Pa.,  one-half  of  said  amount  to  be  paid  when 
the  engine  was  working  satisfactorily,  and 
one-half  to  be  evidenced  by  one  note,  due  sis 
months  from  the  date  of  installation,  bearing 
8  per  cent  interest,  the  cash  payment  to  be 
made  and  the  note  to  be  executed  30  days 
after  the  date  of  installation.  That  under  said 
agreement  the  following  equipment  was  to  be 
shipped  with  said  engine,  to  wit:  One  2  H.  P. 
engine  for  driving  air  compressors;  one  air 
compressor;  one  air  tank,  with  valves  for  con- 
necting air  tank  to  engine;  one  rotary  pump 
and  belt  for  circulating  water  through  engine 
jacket.  That  in  said  written  contract,  and  by 
its  terms,  a  chattel  mortgage  lien  was  reserv- 
ed by  the  plaintiff  and  given  by  the  defendant 
on  the  machinery  so  purchased,  as  security 
for  the  payment  of  the  purchase  price,  which . 
said  mortgage  was  filed  in  the  office  of  the 
county  clerk  of  Hale  county  on  the  6th  day  of 
February,  1912. 

"(2)  That  said  engine  and  machinery  so  con- 
tracted for  were  shipped  by  plaintiff  to  the  de- 
fendant in  July,  1912.  That  installation  there- 
of was  completed  on  the  1st  day  of  August, 
1912. 

"(3)  I  find  that  the  defendant  has  never  paid 
any  portion  of  the  purchase  price  for  said  ma- 
chinery and  equipment,  and  that  the  principal, 
together  with  the  interest,  at  8  per  cent,  per 
annum  on  one-half  of  the  purchase  price  from 
September  1,  1912,  and  with  interest  on  one- 
half  of  the  purchase  price  at  6  per  cent  per 
annum  from  September  1,  1912,  to  date  of  the 
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judgment  herein,  Bmooots  to  the  snm  of  $2,- 
116.02. 

"(4)  I  find  that  in  Jnly,  1912,  plaintiff  in  ac- 
cordance with  said  contract  of  purchase  and 
sale,  sent  one  of  its  agents  to  Hale  county, 
Tex.,  to  superintend  the  installation  of  the  en- 
gine purchased.  That  on  July  28,  1912,  the 
instaUation  of  said  engine  had  progressed  to 
the  extent  that  it  was  then  being  tried  out  and 
tested,  and  on  said  date  plaintiffs  agent  left 
said  engine  in  charge  of  defendant,  while  he, 
plaintiff's  agent,  went  elsewhere  on  businesB. 
That  at  that  time  said  engine  had  not  been 
tamed  over  to  defendant  nor  accepted  by 
him.  That  part  of  the  equipment  for  said  en- 
gine consisted  of  a  large  iron  or  steel  com- 
pressed air  tank,  of  the  resisting  capacity  of 
700  pounds,  and  also  of  a  small  sheet  iron  com- 
pressed air  tank  of  the  resisting  capacity  of 
76  pounds,  the  two  being  connected  together 
with  a  small  tube,  witii  an  opening  and  dosing 
yalve  between  them,  which  valve  was  operated 
by  means  of  •  small  wheel.  That  the  '^eel 
bad  gotten  out  of  fix  and  had  come  off,  and 
the  same  was  bdng  opened  and  dosed  by  means 
of  a  pair  of  pliers,  used  by  plaintiff's  said 
a^ent,  and  the  stem  on  which  the  pliers  were- 
nsed  bad  become  rounded.  That  the  small 
tank  contained  gasoline,  being  partly  filled, 
and  in  order  to  start  the  engine  it  was  neces- 
sary to  light  a  Jet,  then  to  let  the  compressed 
air  into  the  small  tank,  which  sprayed  the 
gasidine,  turning  the  jet  into  a  hot  blast.  That 
there  was  also  a  safety  valve,  which  belonged 
on  the  top  of  the  small  tank,  so  that,  if  too 
much  compressed  air  was  let  into  it,  the  air 
would  blow  off,  and  not  explode  the  tank;  but 
the  plaintiff's  said  agent  had  negligently  failed 
and  neglected  to  put  said  valve  in  place,,  and 
the  defendant  herein  did  not  know  that  said 
valve  belonged  on  top  of  said  tank.  That  prior 
to  said  date  of  July  28,  1912,  the  defendant, 
Bobert  F.  Alley,  had  asked  plaintiff's  said  agent 
if  there  was  not  danger  in  too  much  air  getting 
in  and  exploding  the  tank,  and  the  said  Alley 
was  assured  by  plaintiff's  agent  that  there  was 
no  such  danger.  There  was  no  other  way 
to  start  the  engine  without  so  turning  the  com- 
pressed air  through  the  large  tank  into  the 
smaller  by  means  of  said  pliers.  That  on 
the  said  28th  day  of  July,  1912,  after  plain- 
tiff's agent  had  left,  the  defendant,  Robert  F. 
Alley,  undertook  to  start  said  engine,  and  in 
so  doing  he  lighted  said  jet,  turned  on  the 
air  with  said  pliers,  and  in  attempting  to  turn 
it  off  the  pliers  slipped,  and  too  much  air  blew 
into  the  small  tank,  and,  because  there  was 
no  safety  valve  on  said  tank,  the  same  ex- 
ploded. As  a  result  thereof  the  gasoline  was 
blown  over  the  said  Robert  F.  Alley,  defend- 
ant herein,  and  it  caught  fire  from  the  jet, 
and  the  said  Robert  F.  Alley  was  severely 
burned  and  injured,  as  a  result  of  which  he 
was  confined  to  his  bed  for  6  weeks,  and  kept 
from  his  business  10  or  12  weeks,  and  it  was 
0  months  thereafter  before  he  was  able  to 
give  full  attention  to  his  business  affairs.  That 
his  hands  and  face  were  severely  and  perma- 
nentiiy  scarred  from  the  burns. 

"(5)  I  find  that  the  injuries  so  sustained  by 
the  said  Robert  F.  Alley  on  July  28,  1912,  were 
directly  and  proximately  caused  by  the  neg- 
ligence and  want  of  ordinary  care  on  the  part 
of  plaintiff  and  its  agent,  lo  permitting  said 


machinery  to  become  and  be  out  of  repair, 
and  in  failing  to  place  the  safety  valve  on 
the  small  tank. 

"I  find  that  the  damages  so  sustained  by 
the  def«idant,  Robert  F.  Alley,  were  equal  to 
or  in  excess  of  the  sum  of  $2,116.92,  being 
the  amount  of  plaintiff's  demand  herein. 

"(7)  I  find:  That  on  October  8,  1914.  Robert 
F.  Alley,  the  defendant  herein,  instituted  suit 
in  the  district  court  of  Hale  county,  Tex., 
whereby  he  sought  to  recover  of  and  from  the 
plaintiff  herein  damages  in  the  snm  of  926,- 
842.60,  on  account  of  the  injuries  so  sustained 
by  him  on  said  28th  day  of  July,  1912,  which 
said  cause  was  in  <lue  course  removed  from 
the  district  court  of  Hale  county,  Tex.,  to  the 
District  Court  of  the  United  States  for  the 
Northern  District  Of  Texas.  That  on  June  8, 
1918,  the  said  court  entered  judgment  in  said 
cause  as  follows:  'The  court,  having  heard  and 
considered  the  exceptions  and  pleas  of  defend- 
ant, Bessemer  Gas  Engine  Company,  to  the 
effect  that  plaintifiTs  suit  is  barred  by  the  stat- 
ute of  two  years'  limitation,  and  having  heard 
the  testimony  for  and  against  said  pleas,  and 
the  argument  of  counsel  for  the  plaintiff  and 
defendant  thereon,  finds  that  the  defendant, 
Bessemer  Oas  Engine  Company,  is,  and  was  at 
the  filing  of  this  salt,  a  foreign  corporation, 
incorporated  under  the  laws  of  the  state  of 
Pennsylvania,  and  has  never  been  a  citizen  or 
resident  of  the  state  of  Texas,  and  further 
find  that  said  defendant  has  had  continuously 
since  the  filing  of  this  suit  representatives  in 
the  state  of  Texas,  such  as  the  representa- 
tive upon  whom  service  of  process  herein  was 
bad.  The  court  is  therefore  of  the  opinion,  and 
so  finds,  that  plaintiff's  suit  is,  and  was  when 
filed,  barred  by  the  statute  of  two  years'  limi- 
tation, and  that  said  exceptions  and  pleas  shoidd 
be  sustained.  It  is  therefore  ordered,  adjudg- 
ed, and  decreed  that  said  exceptions  and  pleas 
be  and  the  same  are  hereby  in  all  respects  sus- 
tained, and  that  the  plaintiff,  Robert  F.  Alley, 
take  nothing  herein  as  against  said  defendant, 
Bessemer  Gas  Engine  Company,  and  that  said 
defendant  go  hence  without  day,  and  recover  of 
plaintiff,  and  of  John  J.  Roberts,  Jr.,  and  Ni(^ 
Alley,  the  sureties  on  his  cost  bond,  all  costs 
of  this  suit,  for  which  let  execution  issue. 
To  which  ruling  the  plaintiff,  Robert  F.  Alley, 
now  in  open  court  excepts,  and  30  days  from 
and  after  adjournment  of  the  present  term  of 
this  court  is  allowed  the  plaintiff  in  which  to 
prepare  and  have  filed  his  bill  of  exceptions.' 

"That  the  said  Robert  F.  Alley,  plaintiff  in 
said  cause,  sought  a  writ  of  error  therein,  and 
on  the  19th  day  of  November,  1919,  the  United 
Spates  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  affirmed  said  judgment  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Texas  (262  Fed.  94),  and*  entered 
therein  the  following  judgment  and  order: 
'United  States  Circuit  Court  of  Appeals  for 
The  Fifth  Circuit.  No.  &328.  Robert  F.  Al- 
ley, Plaintiff  in  Error,  v.  Bessemer  Gas  Engine 
Company,  Defendant  in  Error.  This  cause 
came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  and 
was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  the  court  that  the  judgment  of  said  District 
Court  in  this  cause  be  and  the  same  is  hereby 
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affirmed.  It  is  former  ordered  and  adjudged 
that  the  plaintiff  in  error.  Robert  F.  Alley,  and 
the  sureties  on  the  writ  of  error  bond  herein, 
Nick  Allej  and  Claud  Gentry,  be  condemned  in 
Bolido  to  pay  the  costs  of  this  cause  in  this 
court,  for  which  execution  may  be  issued  out 
of  the  said  District  Court.' 

"(8)  I  find:  That  this  suit  was  filed  more 
than  4  years  after  the  defendant's  injuries  were 
sustained,  and  the  original  answer  of  the  de- 
fendant herein,  Robert  F.  Alley,  was  filed  here- 
on on  January  19,  1917,  more  than  5  years 
and  S  months  after  plaintiff's  said  injuries  were 
sustained,  and  during  which  period  the  said 
Robert  F.  Alley  was  of  legal  age  and  not  un- 
der any  legal  disability.  That  the  cause  of  ac- 
tion pleaded  by  defendant  Robert  F.  Alley,  b^ 
way  of  recoupment  and  in  defense  of  plaintiff's 
cause  of  action  herein,  is  identical  with  the 
cause  of  action  asserted  by  the  said  Robert 
F.  Alley  in  the  cause  in  which  the  aforesaid 
judgment  was  rendered  by  the  United  States 
District  Court  for  the  Northern  District  of 
Texas,  and  affirmed  by  the  said  United  States 
Circuit  Court." 

"Conclusions  of  Law. 

"Upon  the  foregoing  facts,  I  condnde  as  a 
matter  of  law  that  plaintiff  is  entitled  to  re- 
cover of  and  from  the  defendant  the  sum  of 
$2,11().92,  with  interest  at  the  legal  rate  from 
this  date,  together  with  foreclosure  of  its 
chattel  mortgage  lien  on  the  engine,  machinery, 
and  equipment  purchased  by  the  defendant 
from  plaintiff,  and  that,  as  defendant's  cause  of 
action  was  barred  by  the  two-year  statute  of 
limitation  prior  to  the  filing  of  plaintiff's  peti- 
tion herein,  and  as  the  matters,  claims,  and 
cause  of  action  set  forth  in  said  answer  were 
fully  and  finally  adjudicated  and  determined  by 
the  judgment  of  the  United  States  District 
Court  for  the  Northern  District  of  Texas, 
the  defendant  herein  cannot  assert  the  same 
herein,  either  by  way  of  cross-action,  set-oS, 
recoupment,  or  as  a  defense  to  plaintiff's  cause 
of  action  herein,  and  judgment  is  entered  ac- 
cordingly. B.  C.  Joiner,  Judge." 

By  assignments,  the  appellant  advances  the 
propositions;  (1)  That  the  court  erred  In 
liolding  the  claim  barred  by  the  statute  of 
limitation,  as  the  damages  sued  for  grew  out 
of  the  same  transaction  and  were  sued  for 
by  way  of  a  recoupment,  because  such  de- 
fense survives  as  long  as  plaintiff's  cause  of 
action  exists;  (2)  that  It  was  error  to  bold 
the  Judgment  of  the  federal  court  res  judica- 
ta, because  the  defense  survived  as  long  as 
iplaintlS's  cause  of  action  existed,  and  wheth- 
er it  would  be  barred  or  adjudged  to  have 
been  barred  in  an  affirmative  stilt  for  dam- 
ages is  immaterial,  where  it  Is  set  up  only  as 
a  defense  by  way  of  recoupment 

[1-3]  We  believe  the  trial  court  correctly 
held  the  claim  set  up  In  the  answer  barred, 
both  by  the  statute  of  limitation  and  by  the 
former  adjudication.  It  is  not  our  purpose 
to  enter  Into  an  examination  of  the  commou- 
law  definition  of  recoupment,  or  when  it  is 
available,  or  to  examine  the  modern  tendency 
of  enlarging  its  scope.  We  may  say,  how- 
ever, as  we  understand  the  defense  as  orig- 


inally applied,  it  could  only  be  used  aa  a  de- 
fense to  defeat  plalntlfTs  cause  of  action, 
with  no  right  to  recover  a  judgment  over 
the  claim  sued  for  by  plaintlfr.  Under  onr 
statutes,  If  we  correctly  understand  them,  tlie 
defendant  may  set  up  an  unliquidated  de- 
mand, if  It  Is  connected  with  or  grows  out  of 
the  contract  upon  which  the  plaintiff  de- 
clares, and  not  only  defeat  the  claim  sued  on, 
but  may  obtain  judgment  for  an  excess  over 
that  claimed  by  plaintiff.  Articles  1325-1330, 
R.  C.  S.  To  that  extent  at  least  the  common- 
law  defense  is  enlarged  by  our  statntea.  The 
plea  in  this  case  conforms  to  our  plea  of  re- 
convention for  damages.  Scalf  v.  Tomp- 
kins, 61  Tex.  476. 

"Reconpment  is  the  right  to  set  off  unliqui- 
dated damages,  while  the  right  of  set-off,  as 
distinguished  from  reconpment,  comprehends 
only  liquidated  damages,  or  those  capable  of 
being  ascertained  by  calculation.  Farker  v. 
Hartt,  32  N.  J.  Bq.  225.  Both  these  terms 
have  a  technical  meaning  and  both  are  indoded 
in  the  some  general  term  'counterclaim.' " 
Bouviefs  Law  Dictionary,  vol.  3  (Bawle's  3d 
Bev.)  p.  2847. 

It  will  be  seen  onr  statutes,  under  the 
term  "connterclaim,"  permit  the  defendant 
to  plead  liquidated  and  unliquidated  de- 
mands, subject  to  such  limitations  as  nuiy  be 
prescribed  by  law.  If  such  defense  Is  pre- 
sented by  defendant,  as  required  by  the  stat- 
ute, the  defendant  as  to  such  connterdaim 
becomes  tbe  actor.  The  Supreme  Court  of 
the  United  States  held: 

"By  getting  up  its  counterclaim  the  defend- 
ant became  a  plaintiff,  in  its  turn  invoked  the 
jurisdiction  of  the  court  in  the  some  action, 
and,  by  invoking,  submitted  to  it.  It  is  true 
that  the  counterclaim  seems  to  have  arisen 
wholly  out  of  the  same  transaction  that  plain- 
tiff sued  upon,  and  so  to  have  been  in  recoup- 
ment rather  than  set-off  proper.  But,  even 
at  common  law,  since  the  doctrine  has  been 
developed,  a  demand  in  recoupment  is  recog- 
nized as  a  cross-demand,  as  distinguished  from 
a  defense." 

After  stating  that  a  party  Is  not  concluded 
by  the  judgment.  If  be  does  not  plead  bis 
cross-demand,  from  bringing  another  suit 
therefor,  and  whether  he  shall  do  so  or  not  is 
left  wholly  to  his  choice,  the  court  then  pro- 
ceeds: 

"This  single  fact  shows  that  the  defendant, 
if  he  elects  to  sue  upon  his  daim  in  the  ac- 
tion against  him,  assumes  the  position  of  an 
actor  and  must  take  the  consequences.  The 
right  to  do  so  is  of  modem  grovrth  and  is 
merely  a  convenience  that  saves  bringing  of 
another  suit,  not  a  necessity  of  the  defense." 
Merchants'  Heat  &  Light  Co.  v.  CHow  &  Son, 
204  U.  S.  286,  27  Sup.  Ct  285,  61  I*  Bd. 
488;  Virginia-Carolina  Chemical  Go.  v.  Kir- 
ven,  215  U.  S.  252,  30  Sup.  Ct  78,  64  L.  Bi 
179. 

As  suggested  In  the  latter  case,  there  are 
some  defenses  which  ue  negatived  by  the 
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be  maintained.  These  are  such  as  go  to  the 
validity  of  the  plalntlfl's  demand  in  its  in- 
ception, or  show  Its  performance,  as  forgery, 
Avant  of  consideration,  or  payment  The 
claims  of  the  plaintiff  and  the  defendant  in 
tbls  action  were  upon  different  causes  of  ac- 
tion— one  being  upon  a  debt  evidenced  by  the 
vcrltten  contract ;  the  other  for  unliquidated 
damages,  arising  from  personal  injury,  al- 
leged to  have  been  occasioned  by  the  negli- 
Kont  act  of  plaintiff  In  erecting  the  engine. 
Tliere  being  no  definite  sum  spedfled  in  the 
contract  for  defendant's  cause  of  action,  it 
became  necessary  to  ascertain  the  rights  of 
tbe  parties  upon  such  failure  or  negligent 
act.  It  cannot,  tSTerefore,  be  said  that  the 
injury  was  a  payment  of  the  contract  or  a 
failure  of  consideration  therefor.  Against 
tlie  cause  set  up  by  the  plea  in  reconvention, 
limitation  will  run  up  to  the  time  of  the  fil- 
ing of  the  plea,  and  tlie  trial  court,  we  think, 
correctly  so  held.  Binder  v.  MlUildn,  201  S. 
W.  239;  Nelson  v.  San  Antonio  Traction  Co., 
107  Tex.  180,  175  S.  W.  434;  Ft  Smith  v. 
Fairbanks,  101  Tex.  24,  102  S.  W.  908 ;  Cam- 
eron V.  Williams,  203  S.  W.  928;  Nelson  v. 
Railway  Co.,  214  S.  W.  366;  Walker  v.  Fear- 
hake,  22  Tex.  Civ.  App.  61,  52  S.  W.  629. 

[4]  We  think,  also,  when  the  appelT&ht 
electa  to  sue  on  the  cause  of  action  In  an- 
other suit  In  a  different  tribunal,  the  judg- 
ment in  this  court  la  res  Judicata.  The  ap- 
pellant, having  elected  to  so  prosecute  bis  de- 
mand, cannot  again  pursue  tbe  same  cause 
under  a  different  form  of  procedure ;  neither 
<-ouId  he  carve  out  of  his  cause  an  amount 
sufficient  to.  satisfy  the  plaintiff's  demand 
and  urge  it  as  a  defense  in  tbe  plaintlfTs 
suit,  and  for  the  amount  In  excess  of  plain- 
tiff's demand  sue  in  an  Independent  cau^e. 
He  is  entitled  to  but  one  satisfaction  on  the 
same  cause  of  action.  The  judgment  on  that 
cause,  whether  it  was  in  a  suit  for  the  whole 
or  a  part,  settled  the  issues  thereon.  To  per- 
mit appellant  to  pursue  both  remedies  would 
be  to  defeat  the  very  purpose  of  the  stat- 
utes—that Is,  to  prevent  a  multiplicity  of 
suits. 

The  Judgment  will  be  affirmed. 

On  Motion  to  File  Motion  for  Rehearing 
After  Time. 

[S]  The  appellant,  by  motion,  requests  that 
we  permit  him  to  file  his  motion  for  rehear- 
ing. His  motion  therefor  reached  this  court 
one  day  after  time  allowed  by  statute.  No- 
tice of  the  affirmance  was. mailed  by  the  clerk 
of  this  court  to  the  attorneys  of  appellant  on 
tbe  day  the  opinion  was  handed  down.  X. 
W.  Holmes,  one  of  his  attorneys,  resides  at 
Comanche,  Tex.,  and  the  notice  reached  him 
February  11th.  On  that  day  he  wrote  lor  a 
copy  of  the  opinion  and  transcript,  and  re- 
ceived the  copy  by  mall  February  leth,  and 
the*  transcript  by  express  February  17th.  He 
states  that  immediately  he  b^an  to  prepare 


and  continued 
thereon  diligently,  except  as  interrupted  by 
the  business  of  his  <^ce  and  some  delay 
caused  by  sickness  in  his  family,  but  this  is 
not  shown  to  have  been  such  as  to  keep  lilm 
from  his  business.  He  sent  the  Motion  by  ex- 
press to  the  clerk  of  this  court  February  23d, 
and  if  connections  had  been  made  and  the 
express  transferred  the  motion  could  have 
arrived  at  tUs  court  February  24th,  the  last 
day  for  filing,  but  it  did  not  arrive  until  the 
day  after.  Mr.  Holmes  shows  he  was  in 
possession  of  the  opinion  eight  days  before 
he  sought  to  express  the  motion.  There  were 
only  two  assignments  presented  In  the  brief, 
and  only  those  two  were  considered  in  the 
opinion.  The  briefs  of  both  parties  give  ful- 
ly the  essentials  of  the  pleadings  and  the  evi- 
dence, and  the  trial  court  filed  fiudings  of 
fact  which  were  adopted  by  this  court  and 
copied  in  the  opinion.  The  record  of  the 
case  shows  that  Messrs.  Klmbrough,  Under- 
wood &  Jackson  were  associated  with  Mr. 
Holmes  in  the  case,  both  in  the  triail  court 
and  in  this  court;  their  names  are  signed  to 
the  pleadings  and  briefs;  their  residence  Is 
Amarillo,  where  this  court  holds  its  sessions. 
Notice  was  mailed  to  them,  as  well  as  to  Mr. 
Holmes.  The  motion  to  file  for  rehearing 
presents  no  excuse  or  explaniation  why  the 
firm  of  lawyers  at  Amarillo  did  not  prepare 
the  motion,  or  could  not  have  done  fio.  The 
asBlgnments  presenting  the  error  of  this  court 
complained  of  inust  necessarily  have  required 
but  a  short  motion  within  Itself.  If  the  cita- 
tion of  additional  authorities  and  an  argu- 
ment were  deemed  necessary  to  elucidate  and 
remove  the  erroneous  view  of  the  court,  it 
was  not  necessarily  required  to  be  filed  with 
the  motion,  or  as  part  of  It,  but  could  have 
been  filed  before  submission  of  the  motion. 
We  do  not  think  it  is  shown  that  8  days 
was  necessary  or  required  to  prepare  and  file 
the  motion  for  rehearing.  The  motion  was 
not  sent  by  express  until  the  last  moment. 
It  would  seem  the  postal  service  would  have 
been  the  more  expeditious  carrier,  instead  of 
risking  the  connections  and  transfer  of  ex- 
press at  Brownwood.  We  see  no  reason  for 
the  delay  in  the  preparation  of  the  motion 
until  the  arrival  of  the  transcript  by  express, 
and  none  is  shown.  If  Mr.  Holmes  was  the 
only  attorney  in  the  case,  we  do  not  believe 
that  It  is  shown  that  the  delay  was  occa- 
sioned by  such  circumstances  as  would  be 
deemed  good  cause;  but  he  had  associated 
with  him  an  able  firm  of  lawyers  in  the  city 
where  this  court  is  located,  and  who  were 
notified,  and  no  reason  or  excuse  is  offered 
why,  these  attorneys  could  not  file  the  motion 
In  time.  It  was  the  business  of  the  attorneys 
for  appellant  to  see  that  a  motion  for  rehear- 
ing was  filed  in  time,  and  when  there  is  neg- 
lect, or  no  valid  excuse  is  given,  the  motion 
for  leave  to  file  after  the  expiration  of  16 
days,  as  prescribed  by  statute,  will  be  denied. 
Arttcle  1641,  B.  a  S. ;  Kneeland  v.  MUefl^  25 
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8.  W.  486 ;  Ballway  Ca  ▼.  Grlgsby,  18  Tex. 
Ur.  App.  639,  35  S.  W.  816,  86  S.  W.  496; 
Sams  V.  Creager,  8S  Tex.  497,  22  S.  W.  399; 
Myers  v,  Frey,  102  Tex.  627,  119  S.  W.  1142. 
We  do  not  think  Mr.  Holmea  has  shown  good 
cause  Bufflcient  to  authorize  the  filing  of  a 
motion  for  rehearing  and  especially  is  his  mo- 
tion wanting  in  falling  to  show  that  his  as- 
sociate counsel  could  not  have  done  so.  The 
ai^ellee  in  tliis  case  is  objecting  to  the  filing 
of  the  motion  for  rehearing,  and,  as  the  stat- 
ute gives  it  the  legal  right  to  demand  that 
the  motion  be  filed  in  time,  unless  a  valid  ex- 
cuse is  presented,  we  do  not  feel  auth<»rized 
to  deprive  It  of  that  right. 

We  believe  the  motion  should  be  denied, 
and  it  will  therefore  be  overruled. 


MARKOWITZ  V.   DAVIDSON.     (No.  9424.) 

(Court  of  cavil  Appeals  of  Texas.    Fort  Worth. 
Feb.  12,  195a.) 

1.  Landlord  and  tenant  €=>l  18(1)— One  In  pes. 
session  of  theater  under  agreement  to  lease 
held  a  tenant  at  will. 

'Wliere  the  evidence  showed  that  the  one 
who  contracted  for  plaintiff's  services  in  post- 
ing bills  was  in  possession  of  defendant's  thea- 
ter under  an  agreement  to  lease  it,  wbidi 
agreement  was  not  to  be  effective  until  a  bond 
for  payment  of  rent  was  executed,  which  was 
never  done,  the  debtor  was  a  tenant  at  will  for 
whose  debts  the  owner  was  not  liable. 

2.  Partnership  ®=92 1 8  (3)— Principal  and  agent 
«s»2^— Peremptory  Inttrnctton  In  suit  for 
service  not  warranted  by  evidence  of  hiring 
by  defendant's  partner  or  manager. 

In  an  action  against  the  owner  of  a  theater 
by  a  bill  poster  for  services,  a  peremptory  in- 
strnction  for  plaintiff  held  not  warranted  by  ev- 
idence on  theory  that  one  in  possession  of  th) 
theater  and  who  hired  plaintiff  was  defendant's 
partner  or  manager. 

3.  Partnership  «=92 1 3(2)— Denial  of  partner- 
ship  need  not  be  verified  If  defendant  is  sued 
Individually. 

Where  defendant  was  sued  individaally,-  and 
not  as  partner,  his  denial  of  partnership  be- 
tween himself  and  one  who  contracted  with 
plaintiff  need  not  be  verified. 

4.  Account,  action  on  ®=»6(2)— Answer  to  un- 
verified account  need  not  be  verified. 

Where  the  account  filed  by  plaintiff  was  not 
verified,  defendant  is  not  required  to  verify  his 
answer  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arte.  3712  or  2327. 

5.  Evidence  <&=s>3 17(1 2)— Statement  that  per- 
sons were  partners  held  hearsay. 

In  an  action  to  recover  from  defendant  a 
debt  contracted  by  another,  testimony  by  plain- 
tiff that  he  understood  defendant  and  another 
were  partners,  and  tliat  such  other  had  told 
him  they  were  partners,  is  incompetent  as 
hearsay. 


Appeal  from  Wichita  Cemaij  CSoort;  J.  P. 
Jones,  Judge. 

Salt  by  H.  H.  Daviddon  against  I.  Mark- 
owitx.  Judgment  for  plaintiff  on  directed 
verdict  in  the  county  court  after  api>eal  from 
a  Justice  of  the  peace,  and  defendant  ap- 
peals.   Beversed  and  remanded. 

Nich<da«»  &  Felder,  of  Wlclilta  Falls,  for 
appellant. 

Kay,  Akin  &  Eenley,  of  Wichita  Falls,  for 
appellee. 

BUCK,  J.  The  appellant  having  complied 
with  the  suggestion  of  the  court,  by  filing  a 
supplemental  transcript,  affirmatively  show- 
ing the  Jurisdiction  of  the  county  court,  we 
Will  proceed  to  consider  the  case  od  its 
merits. 

H.  H.  Davidson  sued  I.  Markowltx  in  the 
Justice  court  for  debt  to  the  amount  of  $198.- 
80,  balance  alleged  to  be  due  for  posting  cer- 
tain show  bills  and  advertisements.  Verdict 
and  Judgment  for  the  plalntift  having  been 
obtained,  an  appeal  was  had  to  the  cmmty 
court.  There  a  Jury  trial  was  had,  and  up- 
on the  evidence  submitted  a  verdict  was  ren- 
dered for  plaintiff  up<»i  peremptory  instmo 
tioQS,  and  Judgment  entered  thereon.  E'rom 
this  Judgment  defendant  has  appealed. 

The  work  upon  which  plaintiff  bases  his 
claim  for  pay  was  done  from  January  16  to 
February  12,  1917.  On  December  29,  1916, 
defendant  and  one  Harry  O.  Bradshaw  en- 
tered into  a  lease  contract,  by  the  terms  of 
which  Markowih!  leased  to  Bradshaw  and  U 
K.  Powell  the  Wichita  Theater,  for  one  year 
from  January  1,  1917,  at  an  agreed  annual 
rental  of  $3,000,  payable  $250  a  month.  The 
written  contract  provided  that  the  lessees, 
as  a  guaranty  of  faithful  performance, 
should  execute  to  lessor  a  bond  in  the  sum 
of  $2,000,  and  that  the  lease  should  not  be- 
come effective  or  binding  until  the  bond  was 
executed.  However,  Bradshaw  did  take  pos- 
session of  the  theater  on  January  1st,  and 
conducted  it  till  February  27th,  when  he  was 
dispossessed  by  Markowltz,  apparently  be- 
cause the  lessees  had  not  paid  the  due  rent- 
al, neither  had  they  executed  the  bond  pro- 
vided for  in  the  contract.  It  was  during  this 
time  that  the  work  was  done  for  which 
plaintiff  sues.  Bradshaw  testified  that  he 
was  manager  of  the  theater  during  the  time 
he  was  in  Wichita  Falls,  and  that  he  entered 
into  a  contract  with  Markowltz  for  the  lease 
of  the  theater,  but  that  it  was  never  carried 
out;  that  he  made  a  verbal  contract  with 
Markowltz  to  act  as  manager  of  the  theater, 
for  60  per  cent  of  the  net  proceeds,  and  that 
he  operated  the  theater  under  this  agree- 
ment fbr  some  30  days;  that  he  made  this 
verbal  contract  some  12  or  15  days  after  the 
written  contract  was  signed. 

[1-6]  Markowltz   denied   that  any  verbal 
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contract  was  made,  and  denied  any  partner- 
ship ever  existed  between  Bradsbaw  and 
him.  He  further  denied  emploTlng  plaintiff 
to  do  the  work  for  the  value  of  which  he 
sued.  Under  this  state  of  the  evidence,  we 
do  not  see  npon  what  theory  the  court  pro- 
ceeded when  he  gave  the  x>eremptory  In- 
struction. Bradshaw's  tenancy  of  the  thea- 
ter  during  the  time  he  held  possession,  Jan- 
uary 1st  to  February  27th,  was  In  the  nature 
of  a  tenancy  at  will,  according  to  the  testi- 
mony of  defendant,  since  the  written  lease 
contract  was  not  binding  until  a  bond  w^s 
executed.  That  would  not  make  defendant 
liable  for  debts  Incurred  by  Bhtdshaw  while 
the  latter  was  in  possession.  Markowltz  was 
not  required  to  verity  by  affidavit  his  denial 
of  a  partnership  between  him  and  Bradshaw, 
for  he  was  not  sued  as  a  partner,  but  Indi- 
vidually. Nor  was  he  required  to  verify  his 
answer  under  article  3712  or  artSele  2827,  V. 
S..  Tex.  Civ.  Stats.,  since  the  accoimt  filed 
was  not  verifled.  Because  we  And  that  the 
trial  oonrt  erred  in  giving  the  peronptory 
instruction  for  plalntlfl,  complained  of  In 
appellant's  third  asslgnmmt,  the  judgment 
below  will  be  reversed,  and  the  cause  re- 
manded. We  are  further  of  the  opinion  that 
the  trial  court  erred  in  admitting  the  testi- 
mony of  plaintiff  to  the  effect  that  he  under- 
stood that  defendant  and  Bradshaw  were 
partners,  and  that  Bradshaw  told  liim  that 
they  were  partn««,  over  the  objections  urged 
that  such  testimony  was  not  admissible  and 
was  hearsay. 
Reversed  and  remanded. 


CHARLTON  et  al.  V.  HARRIS  COUNTY. 
(No.  7972.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

March  2,  1921.    Reiiearing  Denied 

March  17,  1921.) 

I.  Counties  4=374 (3)— Statute,  fixing  maxi- 
mum oommlstions  of  treasurer,  doss  not  In- 
elMde  oompansatlon  as  treasurer  of  drainage 
and  navigation  districts. 
Rev.  St  1911,  arts.  3873-3876,  providing 
that  the  county  treasurer  sliaU  receive  coin- 
missions  on  moneys  received  and  paid  out  to 
be  fixed  by  the  commissioners'  court,  and  that 
the  commissions  allowed  shall  not  exceed 
$2,000  annually,  when  construed  in  the  light 
of  their  history  and  in  connection  with  the  max- 
imum fee  bill  (Acts  1897,  Sp.  Sess.  pp.  9,  43, 
as  amended  in  1913  [Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arU.  3880-8926])  and  also  in 
connection  with  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  arts.  2608,  6088,  S960,  relative  to 
the  county  treasurer's  compensation  as  treas- 
urer of  drainage  and  navigation  districts,  ap- 
ply only  to  commissions  for  handling  strictly 
county  funds,  and  does  not  prevent  additional 
compensation  as  treasurer  of  drainage  and 
navigation  districts. 


2.  OsMtles  «=»76(4)-4;omMisilons  ntalnstf 
by  treasurer  not  voluntarily  paid  w>  as  to 
prevent  reoove^'. 

Commissions  collected  and  retained  by  the 
county  treasurer  in  his  capacity  as  treasurer 
for  drainage  and  navigation  districts,  if  ille- 
gally retained,  are  not  voluutarily  paid  by  the 
county  so  as  to  bar  their  recovery. 

3.  Limitation  of  actions  iS=322  (8)— Retention 
of  illegal  commissions  is  ofNclal  aialfeasanee, 
to  .which  four-year  limitation  applies. 

The  collection  and  retention  by  the  county 
treasurer  of  commissions  to  which  he  Is  not 
entitled  constitutes  official  malfeasance,  giving 
rise  to  an  action  on  his  bond  to  which  the 
four,  and  not  the  two,  years'  statute  of  limita- 
tions would  apply. 

Appeal  from  District  Court,  Harris  (boun- 
ty :  W.  E.  Monteith,  Judge. 

Action  by  the  County  of  Harris  against 
James  Charlton  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  rendered. 

Geo.  L.  Charlton  and  Carottaers  &  Brown, 
all  of  Houston,  for  appellants. 

Louis,  Campbell  dc  Nicholson,  of  Houston, 
for  appellee. 

GRAVES,  J.  James  Charlton,  as  oounty 
treasurer  for  Harris  county,  collected  and  re- 
tained as  his  commtssious  for  each  of  the 
years  1915  to  1918,  inclusive,  the  sum  of  ^2,- 
000.  In  addition,  in  his  capacity  as  treas- 
urer of  the  various  drainage  and  navigation 
districts  within  the  county,  he  collected  and 
retained  during  the  same  four-year  period- 
part  of  it  from  one  and  part  from  anotlier  of 
such  districts — as  his  compensation  for  the 
latter  service  an  aggregate  amount  of  $3,- 
248.62.  In  the  court  below  the  county  recov- 
ered judgment  for  this  $3,248.52  against  him 
and  his  bondsmen,  and  they  appeal. 

[1]  Appellants  contend  that  Revised  Stat- 
utes, article  3875,  providing  that,  "The  com- 
missions allowed  to  any  county  treasurer 
shall  not  exceed  $2,000.00  annually,"  merely 
prescribes  the  maximum  annual  amount  that 
may  be  allowed  the  treasurer  by  the  commis- 
sioners' court  for  handling  strictly  county 
funds,  and  neither  applies  to  nor  precludes 
retention  by  him  of  compensation  received 
during  the  same  year  from  drainage  and 
navigation  districts  for  like  service  -with  ref- 
erence to  their  funds.  In  our  opinion  this  po- 
sition la  correct  The  county  treasurer  is  not 
now,  nor  has  he  ever  been.  Included  in  what 
Is  known  as  the  Maximum  Fee  Bill,  which 
fixes  a  limitation  upon  the  fees  of  other  offi- 
cers. See  original  form  of  that  measure  as 
passed  in  1887  (Acts  S.  S.  1897,  pp.  9,  43)  as 
well  as  amendment  of  1913  (<d>.  4,  tit  58.  Ver- 
non's Sayles'  Statutes  1914). 

Article  8875,  relating  to  treasurers,  most 
therefore  t>e  considered  as  standing  apart 
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When  tbat  la  done  in  the  light  of  Its  history 
and  of  present  fbregoing  articles  S873  and 
3874,  Its  terms,  simple  and  plain  as  they  are, 
seem  to  ns  to  clearly  Indicate  that  It  was 
never  Intended  to  be  other  than  a  mere  limi- 
tation upon  the  power  conferred  by  the  Leg- 
islatnre  upon  the  commissioners'  court  to 
fix  the  treasurer's  commissions  on  purely 
county  business.  The  o£9ce  was  created  by  an 
act  approved  May  13,  1846,  under  which  the 
liegislature,  Instead  of  itself  fixing  the  hold- 
er's comiiensatlon,  delegated  that  authority 
to  the  county  court  In  this  language: 

"The  county  treasurer  shall  receive  and  may 
retain  in  his  bands,  such  commission,  not  ex- 
ceeding five  per  centum,  upon  the  amount  re- 
ceived and  disbursed  by  him,  as  the  county 
<!Ourt  in  their  discretion  may  allow."  Gammel's 
Laws  of  Texas,  vol.  2,  p.  1646;  Acts  1846,  p. 
340,  {  9. 

By  preceding  section  3  of  the  same  act  It 
had  been  made  the  treasurer's  duty  to  re- 
ceive all  moneys  belonging  to  the  county,  and 
pay  and  apply  them  as  required  by  law. 

Then  In  1876  a  law  regulating  the  fees  of 
different  officers  was  passed,  that  portion  re- 
lating to  county  treasurers  b^ng  this: 

"Sec.  16.  County  treasurers  shall  receive  the 
following  fees:  The  county  treasurer  shall  re- 
<'eive  not  more  than  two  and  one-half  per  cent, 
on  all  sums  received  by  him,  and  not  more  than 
two  and  one-half  per  cent,  on  all  sums  paid 
out  by  him;  but  shall  receive  not  more  than 
one  per  cent,  for  receiving  and  paying  out 
monies  belonging  to  the  school  fund.  "The  com- 
missions of  the  county  treasurer  shall  be  fixed 
by  the  County  Commissioners'  Court,  within 
the  lii]^its  prescribed  in  this  act;  provided, 
that  the  county  treasurer  shall  receive  no  com- 
missions for  receiving  money  from  his  prede- 
cessor or  for  paying  over  money  to  his  succes- 
sor in  office;  provided  further,  that  the  com- 
pensation allowed  to  any  county  treasurer  shall 
not  exceed  three  thousand  dollars  per  annum 
in  any  county  of  this  state."  Acts  of  1876,  p. 
2!)2;   Gammel's  Laws  of  Texas,  vol.  8,  p.  1128. 

While  this  quoted  section  16,  after  being 
split  into  three  parts  was  carried  into  the 
Revised  Statutes  of  1879  as  articles  2403, 
2404,  and  2406  (the  last-mentioned  one  being 
the  portion  dealing  with  the  ?3,000  limita- 
tion), there  were  only  two  material  changes 
in  the  law  as  therein  declared  then  or  since 
that  time: 

First,  section  1  of  an  act  approved  April 
7,  1879,  amended  article  2405  by  reducing  the 
specified  $3,000  maximum  to  $2,000,  the  form 
of  the  amendment  being  In  the  precise  lan- 
guage of  present  article  3875,  quoted  above. 
Acts  1870,  chapter  69,  p.  79 ;  Gammel's  Lews 
of  Texas,  vol.  8,  p^  1379. 

Second,  In  1891,  by  amended  section  47  of 
the  School  Bill  (Acts  of  1891,  p.  147),  tiie  pow- 
er of  allowing  compensation  for  handling 
school  funds  was  taken  away  from  the  com- 
missioners' court  and  exercised  by  the  Legls- 
latnre  direct,  as  It  has  ever  since  been.    See 


present  article  8874,  already  referred  to.  In 
other  respects  the  proTisions  of  this  original 
section  15  have  come  on  down  without  ma- 
terial change,  and  are  now  embodied  in  pres- 
ent article  887S,  dted  supra. 

So  that  the  law  affecting  the  fees  of  a 
county  treasurer  stands  substantially  to-day 
as  It  was  thus  enacted  In  1876,  except  that 
the  commissioners'  court  may  now  nether 
allow  such  officer  commissions  on  purely 
county  funds  of  whatever  kind  in  excess  ot 
$2,000  per  year,  nor  at  all  on  school  funds. 

Bearing  in  mind  these  two  respects  in 
which  alone  it  has  beea  changed,  a  reading 
of  this  statute 'as  so  first  passed,  irresistibly, 
it  seems  to  ns,  impresses  the  Idea  that  the 
Legislature  was  doing  nothing  more  than 
conferring  a  power  upon  the  commissioners' 
court,  and  then  attaching  a  limitation  to  its 
fflcerdse  by  that  body.  The  solution  of  the 
meaning  and  purpose  of  the  measure  Is  fonnd 
in  its  proviso,  that  Is,  the  restriction  was  evi- 
dently Intended  to  apply  to  the  commission- 
ers' court,  and  not  to  what  the  Legislature 
Itself  in  tJie  future  might  see  fit  to  do.  In 
other  words,  having  in  the  main  lK>dy  of  the 
article  delegated  to  the  local  authority  the 
power  of  fixing  their  treasurer's  compoisa- 
tlon,  the  last  proviso — ^wlilch,  as  above  stat- 
ed, has  been  reproduced  as  present  article 
3875 — ^was  added  simply  as  a  curb  against  an 
excessive  exercise  of  the  prerogative  granted, 
nothing  more.  And  if  that  was  the  meaning 
of  the  proviso  tiim,  it  is  now  that  of  Its 
counterpart,  the  statute  under  construction. 

We  have  been  cited  to  no  Texas  decision 
holding  to  the  contrary.  Unlike  the  one  be- 
fore us,  the  cases  cited  and  relied  upon  by 
the  appellee  fall  under  one  or  the  other  of 
two  classes:  they  deal  either  (1)  with  funds 
or  business  belonging  to  the  county  as  an 
entirety,  or  (2)  with  offices  and  officers  ex- 
pressly included  in  the  Maximum  Fee  Bill. 
Within  the  first  class  are  Bastrop  County 
V.  Hearn,  70  Tex.  563,  8  8.  W.  303,  Presidio 
Co.  V.  Walker,  29  Tex.  Civ.  App.  609,  69  8. 
W.  99,  and  Davenport  v.  Eiastland  County,  94 
Tex.  277,  60  S.  W.  243,  while  under  the  sec- 
ond cwne  W^ard,  Hammond,  Curtis,  and 
Jones  V.  Harris  County,  reported,  respective- 
ly, m  209  S.  W.  793,  203  8.  W.  448,  203  S. 
W.  453,  209  S.  W.  208,  as  well  as  Nichols  v. 
Galveston  County,  No.  6800  In  this  court,  re- 
cently decided  by  the  Supreme  Court  on  cer- 
tified questions,  228  S.  W.  547.  While  there- 
fore neither  line  of  these  holdings  has  any 
direct  application  here,  we  are  inclined  to 
think  the  Supreme  Court  In  the  Eastland 
County  Case,  which  arose  after  the  authority 
to  fix  any  fees  for  the  treasurer  on  school 
funds  had  been  taken  awaywfrom  the  cmpmis^ 
sioners'  court,  put  the  same  construction  we 
have  on  the  statute  here  Involved,  when  In 
the  course  ot  a  discussion  of  It  this  is  said: 

"The  commissioners'  court  of  Sastland  coun- 
ty fixed  the  treasurer's  compensation  at  2% 
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per'  cent,  on  suma  received  and  on  snmg  paid 
out.  He  was  entitled  to  that  per  cent, 
not  to  exceed  the  sum  of  $2,000  per 
annum.    •    •    • 

"From  these  proTisions,  we  conclude  that  It 
was  the  intention  of  the  Legislature  to  give  to 
the  county  treasurer  $2,000  per  annum  to  be 
paid  out  of  the  fees  which  might  be  fixed  by 
the  commisioners'  court,  if  such  fees  should 
amount  to  that  sum." 

Nor  do  we  find  any  law  requiring  a  coun- 
ty treasurer  to  pay  over  to  his  county  any 
amounts  he  has  collected  either  from  drain- 
age or  navigation  districts  as  compensation 
for  the  services  be  has  rendered  those  organ- 
izations. As  before  indicated,  not  only  has 
the  treasurer  always  been  left  without  the 
pale  of  the  Maximum  Vee  Bill,  but  In  a  class 
by  himself. 

The  Legislature,  since  tbe  comparatively 
recent  origin  of  that  measure  In  1897,  has 
been  careful  to  not  only  spedflcally  enumer- 
ate tbe  officers  who  were  to  be  subject  to  its 
provisions,  but  also  to  regulate  in  detail  the 
accounting  for,  reports  concerning,  and  dis- 
position of  the  excess  fees  to  be  made  by 
them.  Und«r  broad  definitions  of  the  fees  to 
be  affected.  It  bas  expressly  required  the  re- 
turn of  three-fourths  of  the  excess  therein 
to  tbe  comity,  and  made  It  a  penal  offense  for 
an  officer  subject  to  the  law  to  neglect  the 
collection  of  fees  In  which  the  county  bad  an 
Interest.  Vernon's  Sayles'  Statutes,  arts.  3881 
to  3886,  3889;  also  Penal  Code  of  Texas 
1911,  arts.  110  to  113,  Inclusive.  The  omis- 
sion of  the  county  treasurer  from  all  such 
requirements  everywhere,  and  the  particular 
failure  to  prescribe  any  such  restrictions  in 
the  drainage  and  navigation  acts,  strongly 
Indicates  the  legislative  purpose  to  leave  him 
free  from  them;  Indeed,  when  the  terms  of 
these  last-mentioned  acts  are  looked  to  em- 
phasis Is  added  to  this  conclusion. 

The  Drainage  Act,  Revised  Statutes,  arti- 
cle 2608,  as  amended  in  19X3,  reads,  so  far 
as  material,  as  follows: 

"The  treasurer  shall  be  allowed  as  compen- 
sation for  his  services  as  treasurer  one-fourth 
of  one  per  cent,  upon  all  money  received  by 
him  for  the  account  of  such  drainage  district 
and  one-eighth  of  one  per  cent,  upon  all  moneys 
by  him  paid  out  upon  the  order  of  said  dis- 
trict" Vernon's  Sayles'  Ann.  dv.  St  1914, 
art  2608. 

Tbe  applicable'  part  of  tbe  Navlgatl<»i  Act, 
Berlaed  Statutes,  arUde  6988  la  this: 


"And  the  treasurer  shall  be  allowed  such 
compensation  for  his  services  as  such  treas- 
urer as  may  be  determined  by  said  commission- 
ers, not  exceeding  the  same  per  cent,  as  he  is 
now  allowed  by  the  county  for  his  services  as 
county  treasurer." 

Other  provisions  in  each  of  these  laws  re 
quire  the  county  treasurer  to  also  serve  as 
treasurer  of  such  districts,  and  exact  of  him 
the  giving  of  an  additional  and  separate 
bond  for  that  responsibility,  wbUe  article 
5060 — part  of  the  Navigation  Act — declares 
that  the  duties  therein  Imposed  upon  the 
county  officers  "are  made  a  part  of  the  legal 
duty  of  said  officials,  wbiph  they  shall  render 
and  perform  without  additional  compensa- 
tion, unless  otherwise  provided  herein." 
Since  In  the  other  portions  Just  quoted  from 
tbe  extra  compensation — ^that  Is,  other  and 
different  ttom  those  allowances  to  which 
article  3876  relates — ^was  expressly  and  af- 
drmatlvely  provided  for,  it  seems  clear  that, 
in  so  far  as  the  county  treasurer  is  concern- 
ed, It  was  Intended  as  such. 

We  do  not  think  it  reasonable  to  assume 
that  the  treasurer  would  have  been  required, 
along  with  all  the  other  county  officers,  to  re- 
port and  account  tor  all  fees  received  by 
him  in  excess  of  the  small  allowance  of  $2,- 
000,  and  yet  he  alone  be  denied  the  privilege 
accorded  by  the  fee  bill  to  all  the  others  of 
retaining  for  himself  one-fourth  of  that  ex- 


[2,  3]  These  conclusions  determine  the  mer- 
its of  tbe  ai^peal,  and  render  discussion  of 
the  other  questions  presented  unnecessary. 
It  may  not  be  amiss,  however,  to  add  our 
opinion  that,  if  tbe  amounts  so  retained  by 
appellant  could  be  held  to  have  belonged  to 
the  county,  It  was  not  barred  of  a  recovery 
of  them  on  the  ground  that  they  were  vol- 
untarily paid  by  it,  as  we  are  advised  tbe 
Supreme  Court  has  held  In  Nichols  v.  Gal- 
veston County,  and,  further  that  his  with- 
holding them  in  those  circumstances  would 
have  constituted  such  official  malfeasance  as 
would  have  given  rise  to  an  action  on  his 
bond  as  county  treasurer,  to  which  tbe  fottr, 
and  not  the  two,  years'  statute  of  limitations 
would  have  applied. 

Believing  that  the  cotmty  was  without 
right  to  the  recovery  it  bad,  the  judgment  is 
reversed,  and  the  cause  is  here  rendered  la 
favor  of  apiiellants. 

Reversed  and  rendered. 
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TEXAS  BLUE  BONNET  OIL  CO.  v.  W.  0. 
JONES  DRILLING  CO.    (No.  1773.) 

(Conrt  ot  CiTil  Appeals  of  Texas.    Amarillo. 
March  9,  1921.) 

Appeal  and  error  «=»722(l)— Assignment*  In 
brief  which  are  not  substantial  copies  of  as- 
signments In  reoord  need  not  be  oonsldered. 
Assignments   of  error  in  appellant's  brief 
vbich  are  reconstructed  from  the  motion  for  a 
new  trial   and  are   not   substantial  copies    of 
anj  assignments  of  error  contained  in  the  rec- 
ord are  not  entitled  to  be   considered   under 
Rev.  St  1911,  art  1612.  and  Rules  23  and  29 
(142  S.  W.  xii)  for  CourU  of  CivU  Appeals. 

Appeal  from  Wichita  County  Court;  El- 
mer De  Montel,  Special  Judge. 

Action  between  the  Texas  Blue  Bonnet  Oil 
Company  and  the  W.  C.  Jones  Drilling  Com- 
pany. Judgment  for  the  Drilling  Company, 
and  the  Oil  Company  appeals.    Affirmed. 

Nicholson  ft  Felder,  of  Wichita  Falls,  for 
appellant 

'     Cook,  Spencer  ft  Bailey,  of  Wichita  Falls, 
for  appellee. 

BOTCE,  J.  The  appellant's  assignments, 
as  presented  In  Its  brief,  are  reconstructed 
from  the  motion  for  new  trial,  and  are  not 
substantial  copies  of  any  assignments  of  er- 
ror contained  in  the  record.  For  this  rea- 
son they  are  not  entitled  to  be  considered. 
R.  C.  S.  art  1612;  Rules  23  and  29  (142  S. 
W.  xii)  for  (3onrts  of  C!lvll  Appeals;  Hess 
V.  Tumey,  109  Tex.  208,  203  S.  W.  593; 
Mansfield  t.  Mansfield,  198  S.  W.  169;  Waco 
0)1  ft  Refining  Co.  ▼.  Texas  Refining  Ca, 
207  S.  W.  978;  Chancellor  v.  Slaughter,  210 
S.  W.  239.  We  may  say,  however,  that  we 
have  examined  the  two  assignments  present- 
ed. They  both  complain  that  the  findings  of 
the  Jury  are  not  supported  by  the  evidence, 
but  we  think  that  the  evidence  amply  sus- 
tains both  the  findings  complained  of.  So 
that  if  the  assignments  were  properly  pre- 
sented they  should  be  in  any  event  overruled. 


CITY  NAT.  BANK  OF  EASTLAND  V.  CON- 
LEY.     (No.  9423.) 

(Court  of  CSvH  Appeals  of  Texas.    Fort  Worth. 
Jan.  15, 1921.) 

1.  Appeal  and  error  «=9lOI  I  (I)— Findings  oa 
oenlllcting  evidence  conelusive. 

On   conflicting    evidence    the   trial    court's 
findings  are  conclusive. 

2.  PrindpaJ  and  agent  «=3l47(2)-.Ageat's  au- 
thority must  be  ascertained  by  person  dealing 
with  falm. 

One  dealing  with  an  agent  is  bound  to  as- 
certain the  extent  of  bis  authority. 


8.  PrlMlpai  aid  agent  «=>S9— Implied  pewara 
only  such  as  are  neoessary  to  effectuate  ex- 
preea  powers. 

Implied  powers  are  such  only  as  are  nec- 
essary to  carry  into  effect  powers  expressly 
granted. 

4.  Principal  and  agent  «s»23(l)— Agaat's  dee- 
laratlons  no  proof  of  authority. 

'The  declarations  of  one  assuming  to  act  as 
agent  are  not  proof  of  liis  authority. 

5.  Bailment  «=a2l— Pledge  «=a6— Bailee  baa  as 
Implied  asthorlty  to  pledge^ 

That  one  intrusted  jewelry  to  another  for 
safe-keeping  does  not  authorize  the  other  to 
pledge  it,  and  he  cannot  divest  the  owner  of 
ownership  by  pledging  it  even  to  an  innocent 
pledgee. 

6.  Prinolpal  aad  ageat  «es»I66(2)— noeolpt  of 
part  of  proooeds  ef  anautherixsd  plodfa  of 
priaoipal's  preperN  wlthoat  kaowiedga  ef 
pledge  not  ratlflcatlon. 

Where  a  man  to  whom  a  woman  intmsted 
jewelry  for  safe-keeping  pledged  the  jewelry 
without  her  knowledge,  the  fact  that  she  later 
received  from  him  sums  constituting  part  of 
the  proceeds  of  the  pledge,  without  knowledge 
whence  such  sums  were  derived,  did  not  amount 
to  a  ratification  of  the  pledge,  as  ratification 
depends  on  knowledge  of  the  facta. 

Appeal  tram  District  Coort,  Tanant  Coun- 
ty; Brace  Young,  Judge. 

Action  by  Iva  Conley  against  the  City  Na- 
tional Bank  of  Eustland.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Templlton  ft  MUam,  of  Fort  Worth,  for 
appellant 

Phillips  ft  Spoonts,  of  Fort  Wortli,  tor  ap- 
pellee. 

CONNER,  C.  J.  The  appellee  Instituted 
this  suit  in  the  district  court  of  Tarrant 
county  against  Q.  A.  Helmutta  and  the  City 
National  Bank  of  Eastland,  Tex.,  to  recover 
the  possession  of  certain  articles  of  jewelry 
of  the  alleged  value  of  $3,000,  whidi  the 
plaintiff  diarged  belonged  to  her,  and  which 
she  alleged  had  been  pledged  wlthoat  her 
knowledge  and  consult,  and  without  any  au- 
thority from  her,  by  the  defendant  Helmoth 
to  the  bank  as  security  for  a  loan  made  by 
It  to  him,  and  for  which  he  executed  his  note 
for  the  sum  of  $945.  The  plaintitt  alleged 
that  she  had  demanded  possession  of  said 
property  and  that  the  bonk  had  retoaed  to 
surrender  such  possession  to  her;  hence  the 
action  to  recover  tl^e  same. 

The  defendant  bank  pleaded:  (1)  A  general 
denial.  (2)  That  the  defendant  Helmuth, 
who  bad  possession  of  the  Jewelry,  and  who 
was  acting  as  the  agmt  and  representative 
of  the  plaintiff  on  April  23,  1918,  applied  to 
it  for  a  loan  of  $900  In  befaaU  of  the  plain- 
tiff, and  that  he  executed  his  personal  note 
for  $945,  due  six  mouths  from  date,  as  evl- 
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denc«  of  the  debt,  to  aecnze  which  he  pledged 
the  Jewelry  In  question.  (3)  That  in  secur- 
ing the  loan,  and  pledging  the  Jewelry  as 
security  for  Its  repayment,  Helmuth  was  act- 
ing as  the  plaintiff's  agent  and  representa- 
tive, and  that  she  had  given  him  authority  to 
do  what  h&  did ;  that  if  be  was  not  expressly 
authorized  to  so  pledge  said  jewelry,  then 
that  he  had  apparent  authority  to  do  so; 
that  the  major  portion  of  the  amount  thus 
secured  from  the  bank  was  used  for  the  plaln- 
tifTs  benefit,  and  that  she  had  ratified  Hel- 
nratb's  action  in  making  such  pledge.  (4) 
That  the  plaintiff  was  guilty  of  negligaice 
In  giving  her  Jewelry  into  Helmnth's  custody, 
and  in  putting  It  in  his  power  to  use  It  as  he 
did,  etc.  Wherefore  defendant  prayed  for 
Jadgment  for  the  debt  and  for  foreclosnre 
of  Its  pledgee's  lim. 

The  trial  before  the  court  without  a  Jnry 
resulted  in  a  Judgment  for  the  plaintiff  for 
the  recovery  of  the  property,  to  which  Judg- 
ment the  defendant  bank  duly  excepted  and 
has  prosecuted  an  appeal  to  this  court.  As 
presented  to  us,  the  controlling  questions  are 
largely,  if  not  altogether,  questions  of  fact, 
which  have  been  determined  by  the  court  be- 
low In  appellee's  favor. 

The  court  filed  findings  of  fact  and  conclu- 
sions of  law,  from  which  it  appears  that  on 
the  20th  day  of  April,  1918,  Iva  Conley  owned 
and  had  in  her  possession  the  Jewelry  as  de- 
scribed in  her  petition,  and  for  the  recovery 
of  which  she  instituted  her  suit,  and  that 
she  delivered  the  same  to  the  defendant  G.  A. 
Helmuth  "for  safe-keeping."  The  court  fur- 
ther found  that  on  the  23d  day  of  April  there- 
after, the  defendant  Helmuth  borrowed  from 
the  defendant  bank  $900,  and  therefor  ezecutp 
ed  his  note  In  that  sum,  payable  six  months 
after  date,  and  to  secure  which  he  pledged 
the  Jewelry  In  question.  The  court  further 
fotind  that  at  the  time  Helmnth  represented 
to  the  officer  of  the  bank,  from  whom  he  se- 
cured the  loan,  that  Iva  Conley  was  in  Jail 
and  needed  some  money,  and  that  he  was 
borrowing  it  for  her;  that  the  Jewdry  in 
question  belonged  to  her,  and  that  she  want- 
ed to  secure  the  payment  of  said  note  with 
her  property,  which  statements  were  believed 
by  the  officer  of  the  bank  and  relied  upon. 
Bnt  the  court  further  found  that  Iva  Con- 
ley did  not  authorize  the  defendant  to  pledge 
the  Jewelry  as  was  done,  nor  authorize  him 
to  borrow  money  for  her,  and  that  she,  in 
fact,  did  not  know  that  the  property  had 
been  pledged  to  the  bank  as  security  tintil 
long  after  the  note  had  matured,  and  did  not 
at  any  time  agree  for  the  property  to  be  so 
pledged.  The  court  further  found  that  the 
ofilcer  of  the  bank  making  the  loan  knew  Iva 
Conley  and  defendant  Helmnth  personally, 
knew  that  they  were  not  married,  knew  that 
Iva  Conley  was  keeping  a  rooming  house,  and 
knew  that  their  relations  were  very  intimate. 
The  conrt  further  found  that  the  defendant 


Helmnth  deposited  the  $800  w  secnred  to  his 
own  credit,  and  thereafter  drew  the  same 
out  on  his  personal  checks,  and  that  be  volun- 
tarily used  a  portion  of  the  said  money  to 
pay  the  bills  of  the  plaintiff,  but  that  she 
did  not  know  at  said  time  that  her  Jewelry 
had  been  pledged  to  secure  said  money ;  that 
no  demand  had  ever  been  made  on  Iva  Con- 
ley by  the  bank  for  the  payment  of  the  note, 
nor  bad  the  bank  ever  said  anything  to  her 
about  the  note  or  the  property  held  as  ce- 
curity  until  she  went  to  the  bank  nearly  a 
year  thereafter  and  demanded  her  property. 
The  court  further  found  that  at  the  time  Iva 
Conley  delivered  the  Jewelry  to  defendant 
Helmuth  she  was  in  Jail,  nnder  a  Judgment 
of  conviction  for  keeping  a  disorderly  house, 
and  that  while  in  Jail  defendant  Helmuth 
gave  her  different  sums  of  money,  a  part  of 
which  was  secured  by  pledging  her  Jewelry, 
and  that  he  looked  after  a  farm  belonging  to 
her  and  paid  some  of  her  bills,  and  also  at- 
tended to  other  business  matters  for  her,  but 
that  he  did  nothing  for  her  after  she  learned 
of  the  pledging  of  her  Jewelry  as  security 
for  the  note. 

The  conrt  concluded  as  a  matter  of  law 
that  it  was  neither  within  the  actual  or  ai>- 
parent  scope  of  Helmutb's  authority  to  pledge 
the  Jewelry  as  he  did,  and  that  the  bank, 
having  knowledge  that  the  property  belonged 
to  the  plaintiff,  was  in  duty  bound  to  ascer- 
tain the  extent  of  the  authority  of  Helmuth, 
and  not  having  done  so  advanced  the  money 
as  it  did  at  its  perlL 

[1]  A  number  of  material  findings  are  at- 
tacked as  unsupported  by  the  evidence,  but 
we  cannot  so  say.  The  testimony  of  Ira 
Conley,  on  the  one  hand,  and  of  U.  A.  Hel- 
mnth, on  the  other,  as  to  the  extent  ct  bis 
authority,  was  In  direct  conflict,  in  which 
state  of  the  evidence,  of  course,  the  findings 
are  conclusive  here.  Iva  Conley  testified, 
substantially,  that  she  was  the  owner  of  the 
jewelry  in  question ;  that  at  the  time  of  her 
incarceration  she  delivered  it  to  Helmuth, 
who  was  her  friend,  for  safe-keeping,  and  at 
no  time  gave  him  authority  to  pledge  or 
otherwise  dispose  of  the  same;  that  while 
Helmuth  from  time  to  time  advanced  her 
small  sums  of  money,  and  may  have  paid 
some  of  her  debts  while  she  was  in  Jail,  he 
did  80  voluntarily  and  not  as  her  agent ;  that 
she  was  without  knowledge  of  the  loan  se- 
cured by  Helmuth,  or  of  the  hypothecation  of 
her  Jewelry,  for  nearly  a  year  after  It  had 
been  done. 

[2-S1  While  Helmuth's  testimony  support- 
ed the  defense  of  the  bank,  yet,  under  the 
plaintiff's  testimony  and  the  findings  of  the 
court,  we  think  the  trial  court's  conclusions 
of  law  must  be  uidield.  There  can  be  no 
doubt  of  the  general  proposition  that  one 
dealing  with  an  agent  is  bound  to  ascertain 
the  extent  of  his  authority,  and  this  case  is 
not  one  In  which  we  think  It  can  be  said  that 


Digitized  by 


Google 


974 


22».SOUTHWB9TBRN  RI3P0RTBB 


(Tex. 


Helmotti  had  any  Implied  authority  to  pledge 
the  plaintiff's  Jewelry.  In  their  very  nature 
Implied  powers  are  such  only  as  are  neces- 
sary to  carry  Into  effect  powers  expressly 
granted,  and  which  must  therefore  be  pre- 
sumed to  have  been  within  the  intention  of 
the  principal.  There  may  be  an  apparent 
pciwer,  but  we  fall  to  see  bow  there  can  be 
an  Implied  power,  when  no  authority  what- 
ever has  been  vested  in  the  individual  whose 
wrongful  act  Is  under  consideration.  No  evi- 
dence of  authority  from  Iva  Conley  was  ex- 
liibited  to  the  bank  giving  authority  to  Hel- 
mnth  to  pledge  the  Jewelry.  The  officer  of 
the  bank,  knowing  the  parties,  and  knowing 
of  their  intimate  relations,  may  have  trusted 
Helmuth's  statements  to  that  effect;  but  Hel- 
muth's  declarations  were  not  proof  of  his  au- 
thority, and  the  bank  trusted  him  at  its  periL 
It  cannot  be  said  that,  because  Iva  Conley 
intrusted  the  Jewelry  for  safe-keeping,  he 
was  thereby  clothed  with  authority  to  dispose 
of  it.  Such  deposit  amounted  to  a  mere  bail- 
ment of  the  Jewelry.  In  3  R.  C.  L.,  under 
title  of  "Bailments,"  {  2,  one  of  the  defini- 
tions given  for  "bailment"  is: 

"The  delivery  of  personal  property  by  one 
person  to  another  in  trust  for  a  specific  pur- 
pose, with  a  contract,  expressed  or  implied,  that 
the  trust  shall  be  faithfully  executed  and  the 
property  returned  or  duly  accounted  for  when 
tbe  special  purpose  is  accomplished,  or  kept  un- 
til the  bailor  reclaims  it." 

In  such  cases  the  bailee  of  personal  and 
movable  property  is  clothed  with  an  evldmce 
of  ownership,  to  wit,  possession.  But  such 
evidence  of  ownership  and  such  possession  do 
not  give  the  bailee  authority  to  dispose  of 
the  property  contrary  to  the  terms  of  the 
bailment  This  might  be  shown  by  many  au- 
thorities, but  we  think  it  sufficient  to  say 
that,  while  the  bailee  would  have  Implied 
authority  to  do  all  things  necessary  to  tbe 
due  care  and  preservation  of  the  property  in- 
trusted to  him,  he  cannot  divest  the  bailor 
of  his  ownership  by  sale  or  pledge  to  another, 
even  though  to  an  innocent  purchaser  or 
pledgee  for  value.  See  3  R.  C.  L..,  title  "Bail- 
ment," {§  35,  36,  and  66.  In  the  section  last 
cited  the  author  states,  with  citation  of  nu- 
merous authorities,  that: 

"The  sale,  exchange,  pledge,  mortgage,  or 
other  transfer  of  proper^  by  a  bailee  in  pos- 
session thereof,  though  to  an  innocent  pur- 
chaser, does  not  divest  tbe  title  of  tbe  bailor, 
but  in  such  a  case  it  seems  that  he  may  replevy 
it  from  the  vendee  or  transferee,  or  may  sue  in 
trespass,  or  trover,  in  which  case  it  would 
seem  that  a  demand  is  unnecessary.  The 
rule  that  where  one  of  two  innocent  persons 
must  suffer,  tbe  loss  should  fall  on  him  whose 
act  or  omission  made  the  1<>8S  possible  is  inap- 
plicable to  bailments,  as  in  tbe  everyday  trans- 
actions of  life  men  are  nnder  the  necessity  of 
intmstiBg  tke  poasession  of  goods,  to  servants 


'  and  baflees  for  varions  purposes,  and  the  own- 
er does  not  io  such  case  lose  his  property  by 
a  breach  of  trust  in  the  mandatory,  where  there 
is  no  sale  in  market  overt,  but  the  doctrine  of 
caveat  emptor,  as  to  any  title  the  purchaser 
may  acquire,  applies." 

[6]  Nor  do  we  think  the  findings  or  evi- 
dence show  sndi  ratiflcatlon  of  the  acts  of 
Helmuth  as  to  require  a  Judgment  in  favor 
at  the  bank.  It  is  true,  as  appelltint  Insists, 
that  Helmuth  at  the  time  professed  to  seoire 
the  loan  for  appellee's  boiefit,  and  later,  in 
fact,  seems  to  have  applied  part  of  tbe  mon- 
eys to  tbe  payment  of  some  of  her  indebted- 
ness; but  tbe  court  found,  and  there  was 
evidence  tending  to  sumMrt  the  findings^  that 
Iva  Conley  had  no  knowledge  whatever  of 
Helmuth's  de<^rations  or  acts  in  securing 
the  loan  until  long  afterwards,  and  she  fur-, 
ther  testified  that  she  had  no  knowledge  that 
any  money  supplied  by  Helmuth  to  her  or  in 
the  payment  of  her  indebtedness  bad  been 
secured  by  the  loan  from  the  bank.  She  tes- 
tified that  from  time  to  time  while  in  Jail, 
and  before,  Helmuth  gave  her  small  sums  of 
money,  but  that  they  were  given  voluntarily, 
without  any  promise  of  repayment  on  her 
part^  and  tbe  court  doubtless  assumed,  as 
the  plaintiff  had  tbe  right  to  infer,  that  Hd- 
mnth  so  favored  Iva  Oonley  through  motives 
of  friendship  or  for  favors  bestowed  upon 
him. 

Under  such  circumstances,  we  do  not  think 
ratification  of  Helmuth's  unauthorised  acts 
can  be  predicated  upon  the  mere  fact  that 
some  of  the  moneys  secured  was  applied  to 
the  benefit  of  Iva  Conley.  Ratification  of  an 
unauthoriised  act  has  often  been  declared, 
where  it  appeared  that  a  person  wUh  full 
knowledge  thereafter  received  the  benefit  of 
the  unautliorlzed  act,  or  where  a  person  in- 
terposes as  a  defense  a  contract  made  by 
an  unauthorized  person  for  his  benefit,  or 
where  such  contract  is  made  the  basis  of  any 
aflirmative  relief.  In  all  cases  the  autbori- 
ties  hold  that  persons  so  receiving  benefit, 
or  so  relying  upon  a  contract,  must  accept  the 
liabilities  imposed  by  fraudulent  representa- 
tions or  otherwise,  by  the  acts  of  the  unau- 
thorized agent.  But  here  it  is  certain  that 
a  material  part  of  the  loan  has  been  aiq>ro- 
priated  to  the  use  and  benefit  of  Helmuth,. 
and,  if  Iva  Conley's  testimony  is  to  be  be- 
lieved, it  is  likewise  certain  that  at  the  time 
of  receiving  the  benefits  referred  to  she  was 
without  knowledge  of  any  of  the  unatithor- 
Ized  acts  of  Helmuth,  and  there  is  nothing  in 
the  record  to  indicate  that  at  the  time  of  the 
trial  she  was  possessed  of  any  of  tbe  pro- 
ceeds of  the  loan. 

We  therefore  conclude  that  the  Judgmoit 
below  cannot  be  disturbed  on  any  ground 
urged  on  behalf  of  tbe  appellant,  and  the- 
Judgment  should  be  aflSrmed. 
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F^RYE  at  al.  v.  WAYLAND  at  al.    (Na.  1756.) 

<C3oart  •<  dfil  Appeals  ot  Texas.    Amarillo. 
Veb.  16,  1921.     Rebeariqg  Denied  March 
23,  1921.) 

1.  Appaal  and  error  «s>748(i)— Conrt  mlglit 
rvfaae  to  eomldar  asslgnipento  neoaMltat- 
Ing  exaailnatloa  ef  raaord. 

Where  the  statements  of  the  proceedings 
made  in  connection  with  the  presentatiop  of 
assignments  of  error  are  insufficient  to  en- 
aible  the  Court  of  Civil  Appeals  to  pass  on  the 
assignments  without  an  independent  ezamina- 
'tlon  of  the  record  and  search  for  some  of  the 
I>roeeeding8,  the  court  might  properly  refnse 
to  consider  sach  assignments,  but  the  matter  is 
'within  its  discretion. 

2.  Action  «s>50(l)— Patitloa  against  •ollert  at 
•took  wb»  agreed  to  drill  for  o!l  held  not  bad 
for  ailsJolBdor. 

There  was  no  misjoinder  of  causes  of  ac- 
tion and  of  parties  in  suit  against  defendants 
^bo  had  sold  stock  in  a  corporation  to  be  form- 
ed, agreeing  to  drill  for  oil  on  certain  land 
and  to  deliver  the  well  as  drilled  to  a  specified 
depth  to  the  comp'any;  the  claim  of  each  sep- 
arate purchaser  having  been  assigned  to  plain- 
tiffs, who  owned  Jointly  all  the  claims  arising 
out  of  the  sales  of  stock  to  each  of  the  pur- 
chasers named,  including  plaintiffs  themselves. 

3.  Trial  ®=>85— Overruling  of  general  objec- 
tion to  testimony  admluibla  I*  part  not  er- 
ror. 

Error  cannot  be  assigned  to  the  overrul- 
ing of  a  general  objection  to  testimony  part  of 
which  was  admissible. 

4.  Mines  and  minerals  «=>IOI— Evidence  held 
admissible  as  tending  to  support  olalm  well 
not  drilled  to  depth  agreed  by  sellera  of 
stock  in  Joint-stock  association. 

In  suit  by  purchasers  against  sellers  of 
stock  in  a  joint-stock  association  to  be  formed, 
who  agreed  to  drill  for  oil  to  the  depth  of 
2,000  feet,  and  to  turn  the  well  over  to  as- 
sociation, defendants  claiming  that  they  drilled 
the  well  to  the  depth  agreed,  testimony  show- 
ing the  well  had  been  filled  up  soon  after  the 
time  when  defendants  claimed  to  have  com- 
pleted it  to  th«  depth  of  2,000  feet,  etc.,  held 
admissible  as  a  circumstance  tending  to  sup- 
port plaintiffs'  contention  that  the  well  bad 
not  been  in  fact  drilled  to  any  sach  depth. 

5.  Trial  «=39 1— Motion  to  exclude  testimony 
after  oross-examination  addressed  to  dlscre- 
tloB  of  court. 

A  motion  to  exclude  testimony  elicited  on 
examination  in  chief,  made  after  cross-exami- 
nation of  the  witness,  is  addressed  largely  to 
the  discretion  of  the  trial  court. 

6.  New  trial  ^=>99— Motion  based  on  newly 
discovered  testimony  apparently  cumulative 
and  with  no  showing  of  dlllbenoo  property 
overruled. 

The  trial  court  did  not  err  In  overruling 
the  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence,  where  the  testi- 
mony relied  on  was  cumulative,  and  there  was 
no  showing  as  to  when  the  testimony  was  dis- 
covered, nor  why  it  was  not  produced  on  trial. 
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7.  Mlnea  and  Mlaarals  «=bIOI— Cvldaneo  h«M 
to  ahow  aa  sole  oonalderaUon  for  porohase 
of  stoek  la  Jolnt-stook  asaooiatlon  agreement 
to  drill  oil  well  to  certain  depth,  etc 
In  siiit  against  sellers  of  stock  in  «  joint- 
stock  association  to  be  formed  who  agreed  to 
drill  for  oil  to  the  depth  of  2,000  feet  and  to 
turn  the  well  over  to  the  association,  defend- 
ants claiming  that  they  drilled  the  well  to  the 
depth  agreed,  evidence  held  to  sustain  case  as 
made  by  plaintiffs'  pleading  alleging  that  the 
s<de   consideration   for  their   purchase   of  the 
stock  was  the  agreement  on  the  part  of  de- 
f endanto  to  drill  a  well  to  a  depth  of  2,000  feet 
unless  oil  or  gas  should  be  found  in  paying 
quantities  before. 

Appeal  from  District  Court,  Hale  Coimty ; 
R.  C.  Joiner,  Judge. 

Salt  by  J.  H.  Wayland  and  others  against 
Roy  J.  E^rye  and  others.  From  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

H.  0.  Randolph,  P.  B.  Randolph,  Kinder, 
Russell  &  Orlffln,  and  W.  W.  Kirk,  all  of 
Plalnvlew,  and  Heyser,  Hides,  Wilson  &  Wil- 
liams, of  Wichita  Falls,  for  appellants. 

Williams  Sc  Martin  and  L.  D.  Griffin.  aU 
of  Plalnvlew,  for  appellees. 

BOTCB,  J.  J.  H.  Wayland  and  others 
brought  this  suit  against  R.  J.  Frye  and  oth- 
ers, and  alleged:  That  the  defendants  owned 
an  oil  lease  on  2%  acres  of  land  in  Wichita 
county,  Tex..,  and  entered  into  an  agreement 
among  thetnselves  for  the  formation  of  an 
unincorporated  joint-stock  association,  known 
as  the  O'Keefe-May  Oil  Company,  under  the 
terms  of  which  agreement  the  said  defend- 
ants proposed  to  sell  stock  In  said  company 
and  use  a  portion  of  the  proceeds  of  the  sale 
of  such  stock  in  the  drllliog  of  a  well  on  said 
tract  of  land,  appropriating  to  their  own  use 
any  excess  of  funds  derived  from  the  sale 
of  said  stock  and  deliver  the  completed  well 
to  the  company,  composed  of  the  persons 
buying  such  stodc.  That  In  pursuance  to 
such  agreement  they  sold  all  of  the  stock 
of  said  proposed  company,  agreeing  with  each 
purchaser  of  such  stods  that  they  would, 
as  soon  as  possible  after  such  sale,  begin 
the  drilling  of  a  well  on  said  premises  and 
driU  the  same  to  a  depth  of  2,000  feet, 
unless  oil  or  gas  in  iHiying  quantities  should 
be  found  at  a  lesser  depth,  "said  well  to  be 
drilled,  equipped,  and  delivered  to  the  com- 
pany." This  agreement  was  evidenced  by 
a  written  receipt,  delivered  to  each  purchas- 
er of  stock,  such  receipt  being  on  a  form 
used  by  the  said .  defendants  and  deliv- 
ered to  each  of  such  purchasers.  That  the 
def«>dants  sold  certain  shares  of  said  stock 
onder  said  agreement  as  to  the  drilling  of  the 
well  to  numerous  i>ersons,  induding  some 
60  parties,  whose  names  and  the  number  of 
shares  purchased  by  eadi  are  set  out  in  the 
fourth  subdivision  of  the  petition.  This 
statement  Indudes  the  names  of  the  plain- 
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tflfa.  nmt  tb«  defendants  made  certals  false 
representations  to  each  of  snch  purchasers 
(but,  as  the  recovery  was  not  on  this  phase  of 
the  case,  it  Is  not  necessary  to  set  them  out). 
That  by  reason  of  the  agreements  with  the 
said  purchasers,  as  above  set  out,  the  defend- 
ants became  bound  to  the  purchasers  of  said 
stock,  jointly  and  severally,  to  begin  such 
w^l  on  said  land  and  drill  It  to  said  depth 
within  a  reasonable  time  and  to  deliver  such 
well,  fully  equipped,  to  the  said  stockholders. 
That  the  defendants  have  failed  and  refused 
to  drill  said  well  as  they  were  bound  to 
do,  but  have  abandoned  same.  That  the 
drilling  and  completion  of  said  well  and  de- 
livery of  same  to  the  stockholders  was  the 
real  and  whole  consideration  for  the  moneys 
received  by  the  defendants  for  the  shares 
of  stock  sold,  to  the  persons  named  In  said 
paragraph  4  of  the  ijetltlon;  that  each  of  the 
persons  named  In  said  paragraph  as  having 
purchased  shares  of  said  8to(H(,  and  paid 
therefor  as  stated,  have  transferred  and  as- 
signed to  the  plaintiffs  all  their  rights  and 
cause  of  action  against  the  defendants,  and 
that  the  plaintiffs  are  the  Joint  owners  of 
all  such  rights  and  causes  of  action.  Where- 
fore plaintiffs  pray  that  they  have  Judg- 
ment against  the  defendants  for  the  sum  of 
$10,475,  the  total  amount  paid  by  the  said 
purchasers  of  said  stock  mentioned  in  para- 
graph 4  to  the  defendants  in  payment  there- 
for. The  petition  contains  a  second  count, 
but,  as  the  recovery  was  had  on  the  first 
count,  we  need  not  state  the  (kUegatlons  of 
such  second  count. 

The  answer  of  the  defendants  alleged  the 
agreement  under  which  the  stock  was  sold  to 
be  substantially  as  alleged  by  plaintiffs,  but 
specially  answered  that  the  said  well  had 
been  drilled  to  said  depth  of  2,000  feet,  as 
agreed.  It  was  undisputed  that  a  well  to 
some  considerable  depth  had  been  drilled  by 
the  defendants;  that  no  oil  or  gas  was  dis- 
covered, and  the  well  was  abandoned  and 
filled  up  and  the  lease  forfeited.  The  depth 
of  the  well  so  drilled  was  the  controverted 
issue  of  fact.  The  Jury  found  that  the  de- 
fendants had  not  drilled  the  well  to  tb0 
depth  provided  by  their  contract,  and  this 
finding  Is  supported  by  the  evidence.  On 
such  finding  the  court  rendered  Judgment  for 
the  plaintiffs  for  the  recovery  of  the  amounts 
paid  the  defendants  for  said  stock. 

[1]  The  appellees  object  to  the  considera- 
tion of  appellants'  assignments  on  the  ground 
that  the  statements  made  thereunder  are  not 
sufficient.  The  statements  of  the  proceed- 
ings made  in  connection  with  the  presenta- 
tion of  the  assignments  are  not  sufficient  to 
enable  us  to  pass  on  the  assignments  with- 
out an  Independent  examination  of  the  record 
and  search  for  some  of  the  proceedings,  and 
we  might  properly  refuse  to  consider  these 
assignments.  However,  this  is  a  matter  with- 
in our  discretion,  and,  as  the  examination  of 
the  record  necessary  to  enable  us  to  pass  on 


the  assignments  has  not  entailed  any  undue 
amount  of  wotfc,  amd  Uiero  is  not  any  -real 

controversy  as  to  such  matters,  we  have  con- 
sidered the  assignments  on  their  merits. 

[2]  The  first  two  assignments  complain  of 
the  overmllng  of  appellants'  exertions  to 
the  plaintiff^  petition,  on  the  ground  of  mis- 
Joinder  of  causes  of  action  and  of  parties. 
We  overrule  these  assignments.  If  it  be 
true  that  the  sale  of  stock  to  each  purehaser 
was  evidenced  by  a  s^arate  and  independent 
contract  between  the  defendants  and  sudi 
purchaser,  and  that  each  purchaser  might 
have  maintained  a  suit  against  the  defend- 
ants for  the  breach  of  such  contract,  stUl 
each  of  these  claims  were  assignable,  and  it 
was  alleged  that  all  claims  sued  on  had  t>eai 
assigned  to  the  plaintiffs.  Under  the  alle^- 
tioDs  of  the  petition  there  were  no  several 
interests  in  any  of  the  plaintiffs,  but  they 
owned  Jointly  all  the  claims  ariWg  out  of 
the  sales  to  each  Gt  the  purchasers  named, 
including  the  plaintiffs  themselves.  It  is 
well  settled  that  a  plaintiff  may,  subject  to 
some  limitations  which  we  need  not  state. 
Include  In  one  suit  separate  and  distinct  de- 
mands held  by  the  plaintiff  against  the  same 
defendant.  There  seems  to  us  to  be  no  good 
reason  why,  under  our  liberal  practice  in 
regard  to  Joinder  of  parties  and  causes  of  ac- 
tion, the  plaintiffs  might  not  litigate  all  the 
claims  set  out  in  the  petition  in  this  one 
suit  In  fact,  there  is  every  reason  to  favor 
such  course.  All  of  the  claims  were  based 
on  a  contract  identical  in  terms,  and  the 
same  state  of  facts  is  alleged  as  constituting 
a  breach  of  each  contract  See  the  follow- 
ing authorities  for  discussion  of  the  prac- 
tice of  our  courts  in  such  matters.  Clegg  v. 
Varnell,  18  Tex.  294,  802,  306;  Love  v. 
Keowne,  68  Tex.  191,  198;  Townes  oo  Plead- 
ing (2d  Ed.)  pp.  212-224. 

[3]  The  third  as.slgnment  complains  of  the 
admission  of  some  testimony  of  the  witness 
Klmmelman.  The  assignment  and  bill  of 
exception  on  which  it  is  based  embrace  a 
number  of  questions  propounded  to  the  wit- 
ness and  their  answers.  The  questions  and 
answers  are  in  reference  to  different  matters. 
To  some  of  them  no  objection  was  urged, 
and  different  objections  were  urged  as  to 
different  answers.  These  drcumstanoes 
alone  would  require  that  we  overrule  the  as- 
signment. The  proposition  tinder  the  as- 
signment complains  of  the  admission  of  a 
portion  of  the  answer  to  only  one  of  the 
questions.  A  part  of  this  answer  is  objec- 
tionable as  being  hearsay,  but  the  objection 
was  made  to  the  whole  of  the  answer,  and 
was  that  the  evidence  was  "incompetent,  ir- 
relevant, and  prejudicial."  A  part  of  this 
answer  Itself  was  admissible;  the  Inadmis- 
sible part  being  only  a  voluntary  interjection 
by  the  witness.  So  that,  if  the  assignment 
should  be  considered  as  properly  presenting 
an  objection  to  this  particular  part  of  the 
evidence  embraced  in  the  assignment,  and  if 
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the  objeetton  U  mfficient  to  warrant  the  ap- 
pellant in  now  complahiins  of  a  portion  of 
the  answer  aa  being  hearsay,  still  the  as- 
signment should  be  overrnled  because  error 
cannot  be  assigned  In  the  overrollng  of  a 
general  objection  to  testimony,  a  part  of 
whirh  was  admissible. 

[4,  (]  The  fourth  assigiunent  should  be 
overruled  for  two  reasons:  In  the  first  place, 
we  think  the  conversation  referred  tq  in 
the  assignment  was  admissible  as  tending 
to  support  plaintiffs'  contention  that  the  well 
was  not  drilled  down  to  a  depth  of  2,000 
feet.  The  evidence  on  the  Issue  was  sharply 
contradictory.  There  was  evidence  whldi 
tended  to  prove  that  the  testimony  of  the 
drillers  who  swore  that  they  drilled  the  well 
down  from  1,200  to  2,000  feet  was  positively 
false,  and  that  the  driller  and  one  of  the  de- 
fendants had  attempted  to  fabricate  testi- 
mony in  support  of  the  contention  that  the 
well  had  been  drilled  2,000  feet  The  con- 
versation referred  to  was  between  the  wit- 
ness itnd  another  one  of  the  defendants  and 
occurred  at  a  time  when  the  well  had  been 
drilled  to  a  depth  of  about  1,200  feet.  In 
this  conversation  reference  was  made  to  the 
dissatisfaction  of  the  purchasers  of  the  stock 
with  the  conduct  of  the  defendants,  and  the 
■aid  defendant  engaged  in  the  conversation 
admitted  that  the  well  at  that  time  had  not 
been  drilled  2,000  feet,  but  stated  that  the 
defendants  were  going  to  drill  to  such  depth. 
The  witness  then  sugsested  that,  if  they 
should  drill  on  down,  they  should  let  some- 
body be  there  to  measure  the  well  so  that 
there  would  be  no  dissatisfaction,  and  the 
said  defendant  replied  that.  If  he  had  any- 
thing to  do  with  it,  he  Intended  to  see  that 
It  was  measured.  Other  testimony  showed 
that  the  well  had  been  filled  ap  soon  after  the 
time  when  the  defendants  claimed  to  have 
completed  it  to  the  depth  of  2,000  feet,  and 
there  was  no  evidence  of  Its  being  measured 
except  by  the  employees  of  the  defendants 
doing  the  drilling.  As  stated,  we  think  this 
testimony  was  admissible  as  a  circumstance 
tending  to  support  the  plaintiffs'  contention 
that  the  well  had  not  as  a  matter  of  fact  been 
drilled  from  1,200  feet  to  2,000  feet.  In  the 
second  place,  no  exception  was  taken  to  the 
admission  of  the  testimony,  but  the  defend- 
ants cross-examined  the  witness  and  moved 
to  exclude  the  evidence  thereafter.  Such  a 
motion  is  addressed  largely  to  the  discretion 
of  the  trial  court,  and  no  facts  appear  which 
would  warrant  us  In  holding  that  this  discre- 
tion was  abused.  Knights  of  Maccabees  y. 
Johnson,  143  S.  W.  720,  and  authorities. 

The  fifth  assignment  complains  of  no  rul- 
ing of  the  court.  It  consists  of  a  recital  of 
numerous  facts  and  proceedings,  but  makes 
no  specific  complaint  of  an  error  in  reference 
to  any  of  them. 

[6]  It  seems  to  be  the  purpose  of  the  sixth 
assignment  to  complain  of  the  action  of  the 


court  in  lefnslng  to  grant  a  new  ttrlal  on  ac- 
count of  newly  discovered  evidence.  The 
testimony  referred  to  seems  to  be  cnmulatlve; 
it  is  not  shown  when  it  was  discovered  nor 
why  It  was  not  produced  oa  the  trial,  so  that 
Qo  error  Is  shown  In  the  action  of  the  court 
In  overruling  the  motion  <n  this  account. 

[7]  The  seventh  assignment  complains  that 
the  Judgment  Is  unsupported  by  the  evidence 
In  that  It  viraa  pleaded  that  the  sole  consid- 
eration for  the  plaintiffs'  purchase  of  the 
stock  waa  the  agreement  on  the  part  of  the 
defendants  to  dig  a  well  to  a  depth  of  2,000 
feet,  unless  oU  or  gas  should  be  found  In 
paying  quantities  before  such  depth  should 
be  reached,  and  the  evidence  falls  to  estab- 
lish snch  fact  The  whole  undertaking  on 
the  part  of  the  defendant  was,,  according  to 
the  evidence  and  tbelr  oWn  pleading,  to  drill 
the  well  as  stated.  So  we  think  the  evidence 
fully  sustains  the  case  as  made  by  the  plead- 
ing. 

We  find  no  reversible  error  assigned,  and 
the  Judgment  will  be  affirmed. 


WHISNANT  V.  KURTZ.     (No.  7979.) 

(Ooort  of  CivU  Appeal*  of  Tezaa.    Qalvvston. 

Jan.   27,   1021.     Sehearing   Denied 

Feb.  10,  1921.) 

1.  Venae  «=»7— Defeadanfs  privilege  to.  be 
•uad  In  the  county  of  bis  raaideace. 

Where  the  contract  for  the  sale  of.  cattle 
was  oral,  and  the  cheek  given  in  payment  waR 
not  payable  in  A.  eoontr,  and  defendant  waa  a 
nonreaident  of  A.  county,  there  was  no  ground 
tot  laying  the  venne  of  an  action  on  the  con- 
tract in  A.  county. 

2.  Venue  «s»32 (2)— Privilege  to  b«  sued  in 
anotlier  county  cannot  successfully  be  urged 
after  prayer  for  afflrmative  relief. 

A  defendant  after  he  has  asked  affirmative 
relief  in  a  suit  brought  against  tiim  in  a 
county  other  than  that  of  his  residence,  etc.. 
cannot  successfully  plead  bis  privilege  of  being 
sued  in  the  county  of  his  residence,  but  the 
mere  filing  of  a  plea  for  affirmative  relief 
after  the  plea  of  privilege  is  not  a  waiver. 

3.  Venue  (S=>32 (2)— Defendant's  plea  of  prfvl- 
iege  waived  by  prayer  bringing  in  anoUier 
defendant. 

Where  defendant,  having  pleaded  his  privi- 
lege to  be  sued  in  the  county  of  his  residence, 
filed  an  answer  praying  that  a  railroad  com- 
pany be  impleaded  as  a  defendant  and  citation 
was  served  on  such  company,  defendant's  plea 
to  be  sued  in  the  county  of  his  residence  waa 
waived. 

Appeal  from  Austin  County  Court;  W.  J. 
Hill,  Judge. 

Action  by  £2.  B.  Kurta  against  H.  L.  Whl»> 
nant.  From  a  Judgment  denying  his  plea  of 
privilege,  defendant  appeals.    Aflirmed. 


fts^For  other  esses  see  (sins  tople  and  KBT-NUVBBB  In  aU  Kay-Nninbend  Dltssts  and  ladaes 
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Searcy  A  Botts,  of  Brenliain,  and  Dan- 
can  &  Duncan,  of  BellvlUe,  for  appellant 
C  O.  Erueger,  of  BellTllIe,  for  appellee. 

PLiBASAI>ITS,  G.  J.  AppeUee  brought  this 
suit  against  appellant  to  recover  the  sum  of 
$738.58,  alleged  to  be  the  balance  due  as  pur^ 
chase  price  of  142  head  of  cattle  sold  by 
him  to  appellant 

The  suit  was  brought  to  the  November 
torm,  1919,  of  the  county  court  of  Austin 
coun^.  On  November  25,  1919,  appellant 
filed  a  plea  of  privilege  to  be  sued  in  Bosque 
county,  where  he  resides.  This  plea  nega- 
tives all  of  the  exceptions  in  the  statute  per- 
mitting suit  to  be  brought  against  a  defend- 
ant in  a  county  other  than  that  of  his  resi- 
dence, and  avers  that  the  allegations  In 
plaintiff's  peQtlon  of  facts  showing  venue  in 
Austin  county  were  fraudulently  made  for 
the  purpose  of  conferring  ]urisdictl<m  in  the 
cotmty  court  of  that  county.  On  the  28th 
day  of  Novembo*,  1919,  appellant  filed  an  an- 
swer in  which,  after  a  general  denial,  he 
pleaded  specially  that  the  cattle  were  not 
shipped  In  accordance  with  instructions,  spe- 
cially denied  the  allegations  of  fraud  contain- 
ed In  the  x)etltion,  and  further  pleaded: 

"This  defendant  while  protesting  againat  and 
denying  liability  under  said  contract  says  that 
if  any  damage  has  been  done  the  plaintiff,  it 
was  done  by  the  Oulf,  Colorado  &  Santa  F6 
Railroad  Company,  a  corporation,  who  assum- 
ed charge  of  said  cattle  and  contracted  with 
plaintiff  to  deliver  said  cattle  as  directed  by 
plaintiff.  And  thia  defendant  says  that,  if 
plaintiff  recover  of  and  from  this  defendant  as 
he  has  prayed  for,  this  defendant  recoven  of 
and  from  the  Gulf,  Colorado  &  Santa  F6  Raa- 
i-oad  Company,  a  corporation,  who  does  busi- 
ness of  a  common  carrier  in  and  through  Aus- 
tin county,  Tex.,  and  has  and  maintains  an 
office  in  Austin  county,  Tex.,  in  the  town  of 
BellvUle,  Tex.,  and  that  T.  B.  Wheat  is  the 
agent  of  said  company  at  such  office  in  Austin 
county,  Tex.,'  and  upon  which  service  of  cita- 
tion may  be  had. 

"Wherefore,  this  defendant  prays  for  cita- 
tion to  the  Gulf,  Colorado  &  Santa  V6  Railway 
Company  by  and  through  service  of  citation 
upon  T.  B.  Wheat  of  Austin  county,  Tex., 
and  this  defendant  further  prays  that  said  com- 
pany be  made  a  party  to  this  suit  and  that 
upon  a  trial  hereof,  and  in  the  event  that  the 
plaintiff  recover  of  and  from  this  defendant 
this  defendant  prays  judgment  over  and  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany for  such  sum  as  said  plaintiff  may  re- 
cover of  and  from  this  defendant,  H.  L.  Whis- 
nant  and  such  other  and  further  relief,  wheth- 
er the  same  be  general  or  special,  legal  or 
equitable,  which  the  facts  herein  alleged  and 
proved  may  authorize." 

On  the  1st  day  of  December,  A.  D.  1919, 
the  court  made  the  following  order: 

"B.  B.  Kurti  V.  H.  L.  Whisnant    No.  881. 
"December  Ist  1919. 
"Case  continued  by  the  court  for  the  pur- 
pose of  making  parties   defendant   and  con- 


tinned    without    prejudice    with   icfeienee    to 
defendant's  plea  «f  privilege." 

At  the  next  term  of  the  court  the  plain- 
tiff filed  a  controverting  plea  to  defendant's 
plea  of  privilege,  averring  that  the  contract 
sued  on  was  made  in  Austin  county  and  was 
to  be  wholly  performed  in  that  county,  and 
that  the  check  given  by  defendant  to  plain- 
tiff in  payment  of  the  purchase  money  of  the 
cattle  was  payable  in  Austin  county;  that 
at  the  time  defendant  purchased  the  cattle 
and  gave  the  chedc  to  plaintiff  he  intended 
to  stop  the  payment  of  the  check,  if  the  cat- 
tle which  were  to  be  immediately  shipped  by 
plaintiff  to  defendant's  order  at  Fort  Worth 
failed  to  sell  on  the  Fort  Worth  market  for 
as  much  or  more  than  defendant  had  agreed 
to  pay  plaintiff  therefor,  and,  the  cattle  hav- 
ing sold  for  less  than  said  amount  defend- 
ant did  stop  the  payment  of  said  check ;  and 
that  these  facts  constituted  fraud  perpetrated 
by  defendant  in  Austin  county. 

It  is  further  averred  in  said  idea  that  de- 
fendant by  Impleading  the  Gulf,  Colorado  & 
Santa  V6  Railway  Company,  bringing  it  into 
court  and  asking  Judgment  over  against  it 
had  submitted  himself  .to  the  Jurisdiction  of 
th^  court  and  waived  his  plea  of  personal 
privilege. 

The  defendant  answered  this  controverting 
plea  by  general  and  special  exceptions,  and 
further  specially  denied  that  he  bad  waived 
his  plea  of  personal  privilege,  "because  In  his 
answer  and  in  all  of  bis  pleadings  be  said 
and  expressly  set  forth  'without  waiving  his 
plea  of  privilege  herein  filed,  but  still  insist- 
ing upon  the  same,'  as  a  preface  to  ea<dt  and 
every  Integral  part  of  his  answer,  and  espe- 
cially to  that  part  wherein  he  had  Impleaded 
the  Gulf,  Colorado  &  Santa  V6  Railroad  Com- 
pany and  had  sought  recovery  over  and 
against  them  in  the  event  that  the  plaintiff 
should  recover  over  and  against  him,  the  said 
defendant  H.  U  Whisnant."  The  defendant 
further  asserted  that  be  had  not  intended  to 
waive  his  plea  of  personal  privilege  because 
the  Gulf,  Colorado  &  Santa  T6  Railroad 
Company  was  a  common  carrier,  and  that  the 
county  court  of  the  county  of  his  residence, 
Bosque  county,  Tex.,  had  equal  or  concurrent 
Jurisdiction  of  the  said  railroad  company, 
and  that  the  same  operated  a  line  of  road  in 
Austin  county,  Tex.,  and  Bosque  county  al- 
so, and  that  he  intended  to  have  affirmative 
relief  of  the  nature  sought  at  the  hands  of 
the  county  court  of  Bosque  county,  and  not 
Austin  county. 

On  the  hearing  of  the  plea  of  privilege, 
with  a  Jury  to  try  the  Issues  of  fact  present- 
ed by  the  plea  and  plalntifTs  answer  there- 
to, the  court,  after  all  the  evidence  offered 
upon  said  Issues  had  been  beard,  instructed 
the  Jury  to  find  a  verdict  for  the  plaintiff  on. 
the  ground  that  the  defendant,  by  having  had 
the  railway  company  made  a  iiarty  defend- 
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ant,  and  asking  Jndgment  against  It,  had  In- 
voked the  JurtsdlcUon  of  the  court  and  there- 
by waived  his  privilege  of  being  sued  In  the 
county  of  his  residence.  A  verdict  was  re- 
turned In  accordance  with  these  Inatmetlons, 
and  judgment  was  rendered  thereon  overrul- 
ing defendant's  plea  of  privilege. 

[1]  PlalntltTs  own  testimony  acquits  the 
defendant  of  any  fraud  In  the  transaction 
out  of  which  the  cause  of  action  arose.  The 
contract  for  the  sale  of  the  cattle  was  ver- 
bal, and  the  check  given  by  the  defendant 
was  not  payable  in  Austin  county.  Such  be- 
ing the  facts,  no  ground  for  venue  in  Austin 
county  was  shown,  unless  the  defendant,  by 
having  the  railway  company  made  a  party 
and  asking  Judgment  against  it,  invoked  the 
Jurisdiction  of  the  court  to  hear  and  deter- 
mine the  entire  can?e,  and  tjbereby  waived 
his  right  to  have  the  suit  transferred  to 
Bosque  county. 

[J]  It  is  a  well-settled  general  rule  of  deci- 
sion in  this  state  that  a  defendant,  after  he 
lias  asked  affirmative  relief  In  a  suit  brought 
against  him  In  a  county  other  than  that  of 
his  residence,  cannot  successfully  plead  his 
privilege  of  being  sued  in  the  county  of  his 
residence,  on  the  ground  that,  having  him- 
self invoked  the  Jurisdiction  of  the  court,  he 
has  waived  his  privilege.  It  has  been  held, 
however,  that  the  mere  filing  of  a  plea  for 
afflrraatlve  relief  after  the  plea  of  privilege 
has  been  filed  is  not  a  waiver  of  the  lattier 
plea.  Hickman  v.  Swain,  106  Tex.  431, 167  S. 
W.  209. 

[3]  The  defendanfB  answer  In  this  case 
was  filed  after  his  plea  of  privilege,  and  re- 
<nte8  that  It  was  filed  subject  to  said  plea, 
and  If  no  further  action  bad  been  taken  by 
defendant,  under  the  case  above  cited  It 
might  be  held  that  he  had  not  waived  his 
plea,  but  he  did  not  stop  there.  He  not  only 
invtriced,  but  prociired,  the  exercise  of  the 
court's  Jurisdiction,  by  havhig  the  railway 
c(xnpany  cited  to  answer  the  cause  of  action 
alleged  by  him  against  it  and  bringing  it  in- 
to court.  The'  cause  of  action  asserted 
against  the  railway  company  was  properly 
joined  with  the  cause  of  action  asserted  by 
plaintiff  against  the  defendant,  and,  having 
thus  procured  the  active  exercise  of  the 
court's  Jurisdiction  to  hear  and  determine 
his  cause  of  action  against  the  railway,  he  is 
in  no  position  to  object  to  the  plaintiff  as- 
serting his  rights  in  a  suit  which  he  has  him- 
self brought  in  Austin  county.  We  do  not 
tliink  he  relieved  himself  of  this  predicament 
by  showing,  as  he  did,  that  the  railway  com- 
pany also  operated  its  road  in  Bosque  coun- 
ty, and  was  willing  for  the  suit  to  be  trans- 
ferred to  that  county. 

It  this  ctmcluslon  is  sound,  it  follows  that 
the  Judgment  of  the  court  below  should  be 
affirmed,  and  It  has  been  afi.  ordei«d. 
Afllrmed. 
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HINES,  Director  General  of  Railroads^  v. 
WHITEMAN  6t  al.    (No.  9446.) 


(Court  of  cavil  Appeals  of  Texas. 
Feb.  19,  1921.) 


Pt  Worth. 


1.  Carriers  <s=9228( I)  —  Burden  of  proof  on 
shipper  where  speolfle  negllgenoe  waa  alleged. 

Where  shipper  of  hogs  which  were  injured 
in  transit  alleged  negligent  delay,  failure  to 
feed  and  water,  etc.,  an  instruction  that,  if  the 
hogs  were  received  in  good  condition  and  deliv- 
ered in  an  undnly  damaged  condition,  the  bur- 
den was  on  the  carrier  to  show  want  of  negU- 
gence,  was  improper;  the  rule  as  to  presump- 
tion of  negligence  arising  from  such  fact  not 
applying  where  there  are  specific  averments  as 
to  the  negligence. 

2.  Trial  €=>352(4,  5)— Special  Issue  as  to  In- 
Jury  to  live  stock  Improper  as  not  eonflned 
to  evidence  and  In  not  separating  Issues. 

Where  a  shipper  of  hogs  contended  that 
they  were  injured  by  negligent  delay,  rough 
handling,  and  failure  to  feed,  the  foliowing  spe- 
cial issue,  "Did  defendant  exerdae  ordinary 
care  to  transport  the  hogs  within  a  reasonable 
time,  with  reference  to  the  manner  of  handling 
the  hogs  and  with  reference  to  feeding  and  wa- 
tering the  hogs?"  was  improper,  being  so  word- 
ed as  to  confuse  the  jury  because  not  separat- 
ing the  issues  of  delay  and  failure  to  feed  and 
water,  and  also  in  suggesting  improper  handling 
in  the  absence  of  any  evidence  thereof. 

3.  Carriers  «ss>228(3)— Evidoaoe  that  It  was 
not  customary  to  maintain  facilities  for  feed- 
ing and  watering  in  a  small  atation  Inadmis- 
sible. 

While  ordinarily  proof  of  a  general  custom 
of  railroads  to  perform  acts  in  a  certain  man- 
ner is  admissible  on  the  issue  of  negligence, 
yet,  where  a  railroad  company  received  a  sliip- 
ment  of  hogs  and  delayed  forwarding  them  for 
90  hours  because  of  the  movement  of  troop 
trains,  evidence  that  it  was  not  customary  to 
supply  facilities  for  feeding  and  watering  ani- 
mals at  small  stations,  such  as  the  point  where 
they  were  received,  is  inadmissible. 

4.  Appeal  and  error  ©=> 1 064 (I)— Error  in  In- 
struction as  to  burden  of  proof  not  harmless. 

In  an  action  for  damages  based  on  negli- 
gent delay  in  transporting  a  shipment  of  hogs, 
where  it  appeared  that  the  delay  was  due  to 
the  movement  of  troop  trains,  and  a  finding  of 
negligence  carried  with  it  a  finding  that  the 
carrier  should  have  anticipated  the  demand  for 
the  movement  of  troop  trains  and  supplied  ad- 
ditional crews  to  transport  its  ordinary  traffic, 
error  in  an  instruction  casting  on  the  carrier 
the  iKirden  of  proof  cannot  be  deemed  harm- 
less; it  appearing  without  controversy  that 
but  for  the  necessity  of  moving  troop  trains  the 
delay  woold  not  have  occurred. 

Appeal  from  Tarrant  County  Court;  W. 
P.  Walker,  Judge. 

Action  by  W.  W.  Whiteman  and  another 
against  Walker  D,  Hines,  Director  General 
of  Railroads.     From  a,  Judgment  for  plain- 
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tUFs,  defendant  appeals.    Reversed  and  re- 
manded. 

Tbompson,  Barwlse,  Wbarton  &  Hiner,  Al- 
fred McKnight.  and  F.  B.  Walker,  all  of  Fort 
Worth,  for  ai«)ellant 

a  A.  Wright,  of  Fort  Worth,  for  appellees. 

DUNKLIN,  J.  On  February  26,  1918, 
Whiteman  ft  Williams  shipped  a  car  of  136 
bead  of  hogs  from  Avery,  Tex.,  consigned  to 
a  livestodc  commission  company  at  North 
Fort  Worth,  Tex.  The  shipment  was  made 
over  the  Texas  &  Pacific  Railroad.  They  in- 
stituted this  suit  against  Walko:  D.  Hlnes, 
Director  General  of  Railroads,  acting  under 
the  authority  of  the  United  States  goTem- 
ment,  to  recover  damages  resulting  from  al- 
leged negligent  delay,  rongti  handling,  and 
failure  to  feed  and  water  the  bogs  after  they 
were  received  by  the  defendant  at  Avery; 
the  allegation  being  made  that,  on  account  of 
such  delay,  rough  handling,  and  failiure  to 
feed  and  water,  the  market  value  of  the  hogs 
upon  their  arrival  at  the  stockyards  in  North 
Fort  Worth,  where  they  were  sold,  was  great- 
ly depreciated. 

From  a  Judgment  in  favor  of  the  pUlntifTs, 
the  defendant  has  appealed. 

There  was  no  evidence  which  would  war^ 
rant  any  finding  by  the  Jury  that  the  hog^s 
were  roughly  handled  during  shipment,  bat 
the  evidence  conclusively  shows  that  the 
shipment  was  delayed  beyond  the  usual  time 
required ;  such  delay  consisting  of  about  30 
hours  In  starting  from  Avery  after  the  hogs 
had  been  loaded  on  the  car,  and  several  hours' 
further  delay  in  transit  between  Avery  and 
North  Fort  Worth.  The  hogs  were  not  fed 
or  watered  from  the  time  the  defendant  re- 
ceived them  at  Avery  until  they  readied  their 
destination;  and  by  reason  of  sudl  delays 
the  market  value  of  the  hogs  was  depreciated. 

The  Jury  found  that  the  delay  in  starting 
the  hogs  for  shipment  from  Avery,  after  they 
were  loaded  on  the  car,  was  due  "solely,  di- 
rectly, and  proximately  by  the  fact  that  the 
defendant's  engines  and  txaln  crew  were  en- 
gaged in  the  handling  of  troop  trains,"  and 
that  the  delay  in  transit  after  the  shipment 
left  Avery  was  "caused  as  a  8<rie,  direct,  and 
proximate  result  of  the  fact  that  troop  trains 
wore  being  moved  over"  a  part  of  the  divi- 
sion or  tnA  between  Avery  and  North  Fort 
Worth, 

Another  issue  submitted  and  the  finding  of 
the  Jury  thereon  were  as  follows: 

"(1)  Did  the  defendant  exercise  ordinary 
care  to  transport  the  hoga  in  a  reasonable  time, 
with  reference  to  the  manner  of  handling  the 
hogs  and  with  reference  to  feeding  and  water- 
ing the  bogs?    Answer:  No." 

And  In  connection  with  that  issue  the  court 
instmcted  the  Jury,  in  effect,  that  if  the  hogs 
arrived  at  their  destination  in  a  more  shrunk- 
en and  wom-ont  condition  than  would  usu- 
alljr  result  to  a  sblpment  made  of  hogs  of 


like  quality  for  a  like  distanoa^  Uisn  tbe  bur- 
den was  upon  the  defendant  to  show  by  a 
preponderance  of  evidence  that  he  was  not 
guilty  of  the  negligence  alleged  by  plalntifb 
as  a  basis  for  recovery. 

The  proof  showed  that  there  was  no  ship- 
per in  charge  of  the  hogs  daring  transporta- 
tion. 

[1]  In  their  petiticni  plaintiffs  based  tb^ 
right  of  recovery  <m  tbe  negligence  of  the  de- 
fendant in  the  respects  found  by  the  Jury  as 
shown  above ;  the  petition  ctmtainlng  special 
and  qiedflc  allegations  of  sndh  negligence. 
It  seems  to  be  a  settled  rule  of  decisions  in 
this  state  that  under  such  circumstances 
there  was  error  in  the  court's  instruction  in 
placing  thei  burden  upon  the  defendant  to 
show  by  a  preponderance  of  the  evidence  that 
the  defendant  was  not  guilty  of  the  negli- 
gence charged  by  plaintiffs,  and  for  this  er- 
ror we  think  the  Judgment  must  be  reversed. 
Yontz  V.  Mo.  Pac.  Ry.  Co.,  174  Mo.  Appi  482. 
100  S.  W.  832;  Hurst  v.  St  L.  ft  S.  P.  Ry. 
Co,  117  Mo.  App.  25,  »4  S.  W.  794;  K.  C. 
M.  ft  O.  Ry.  Co.  T.  James,  190  S.  W.  1136: 
M.,  K.  ft  T.  Ry.  Oa  v.  Thomas,  63  Tftx.  Civ. 
App.  312,  132  S.  W.  974;  Nabors  v.  G.  ft  S. 
Ry.  Co.,  210  S.  W.  276;  Cudahy  Packing  Co. 
V.  A.,  T.  ft  S.  F.  Ry.  Co..  193  Ma  App.  572, 
187  S.  W,  149:  St.  I*  8,  W.  Ry.  Co.  v.  Clay- 
bon,  199  S.  W.  488.  As  shown  by  ttiose  de- 
cisions, the  rule  is  otherwise  where  plaintiff 
does  not  attempt  to  point  out  the  spedflc  acts 
or  omissions  constituting  negligence  as  a 
basis  for  his  recovery,  but  alleges  negligence 
generally,  and  thus  invokes  the  benefit  of  the 
presumption  of  negligenoe,  wliidi  may  be  in- 
dulged where  the  carrier  lecelyes  the  ani- 
mals in  good  condition  and  delivers  th»n  in 
a  damaged  conditlcm,  especially  if  there  is  no 
shipper  in  charge. 

[2]  In  view  of  another  trial,  we  suggest 
further  that  issue  No.  1,  as  submitted  by  the 
trial  Judge,  is  so  worded  as  likely  to  confuse 
the  Jury,  in  that  it  does  not  separate  the 
two  issues  of  negligent  delay  and  failure  to 
feed  and  water.  Furthermore,  It  also  sug- 
gests, at  least,  the  Issue  of  improper  handling 
during  shipment,  in  the  absence  of  any  evi- 
dence tending  to  show  rough  handling. 

[S]  We  do  not  believe  there  was  any  error 
In  excluding  the  testimony  offered  by  appel- 
lant to  show  that  it  was  not  customary  for 
railroad  companies  to  supply  fadlltlea  for 
feeding  and  watering  such  animals  at  small 
stations  like  the  town  of  Avery.  We  recog- 
nize that  there  1b  a  general  rule  to  the  effect 
that  proof  of  a  general  custom  of  railroad 
companies  to  perform  acts  in  a  certain  man- 
ner is  admissible  on  the  issue  of  negllgmce, 
with  respect  to  such  an  act,  bat  we  believe 
that  it  would  be  an  unwarranted  extaudon 
of  that  rule  to  apply  It  to  the  testimony  now 
under  discussion, 

[4]  The  delay  In  (Odpment  was  primarily 
and  chiefly  the  cause  of  the  damage  com- 
plained of;  and  the  Dndlng  <tf  negUsenoe  la 
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that  respect  la  tbe  main  basis  of  tlie  Judg- 
ment Tbat  finding  of  negligence  necessarily 
Includes  a  finding  that  tbe  defendant  shoold 
have  anticipated  a  demand  from  tbe  govern- 
moit  for  the  movement  of  troop  trains,  and 
that  additional  equli»nent  and  trial  crews 
should  bave  been  supplied  for  handling  the 
nsual  traffic  also.  Tbe  proof  showed  wltbout 
controversy  that  but  for  tbe  necessity  of 
moving  government  troops  defendant  would 
have  bad  sufBdent  engines,  cars,  and  train 
crews  to  have  moved  this  shipment  without 
delay.  Under  such  circumstances  we  cannot 
say  tbat  tbe  delay  was  so  conclusively  estab- 
lisbed.as  to  warrant  tbe  Judgment  rendered, 
and  thus  raider  harmless  tbe  error  in  tbe 
charge. 

For  tbe  reasons  Indicated,  tbe  Judgment  is 
reversed,  and  tbe  cause  is  remanded. 


MORRIS  at  nx.  V.  TEXAS  PACIFIC  COAL 
&  OIL  CO.  at  aL    (No.  9335.) 

(Court  of  cava  Appeals  of  Texas.    Fort  Worth. 
Feb.  26, 1921.) 

1.  Mines  and  minerals  «=»58— Lease  _ held  not 
veld  because  lessee  not  reqalred  to  'pay  rest 
or  drill  well. 

Tbe  fact  that  a  lessee  of  160  acres  of  oil 
lands  did  not  Und  himself  to  pay  rentals  or  to 
drill  a  well  did  not  render  lease  void,  and  tbe 
caaii  consideration  of  ^2  paid  therefor  was  a 
valuable  and  snfScient  consideration  to  support 
all  tbe  rights  conveyed,  including  the  uncondi- 
tional lease  for  two  years *and  optional  contin- 
uance for  five  years  by  paying  stipulated 
rentals. 

2.  Mines  and  minerals  «s>S8— Lease  held  sot 
void  for  uneertainty  as  to  length  of  time. 

The  definite  and  unambiguous  terms  of  an 
oil  and  gas  lease,  respecting  the  time  of  its 
continuance,  held  to  refute  the  contention  tbat 
it  was  void  for  uneertainty  In  tbat  respeet 

Appeal  from  District  Court,  Stephens  Coun- 
ty;  Harry  Tom  King,  Judge. 

Suit  by  J.  P.  Morris  and  wife  against  tbe 
Texas  Pacific  Coal  &  Oil  Company  and  an- 
other. Judgment  for  defendants,  and  plain- 
tUEs  appeal.    Affirmed. 

Smith  &  Crawford,  of  Beaumont,  B.  E. 
Moon,  of  Ranger,  and  A.  M.  Hutbnan,  of 
Beaumont,  for  appellants. 

Wl-  J.  Oxford,  Leslie  Gamett,  John  Han- 
cock, and  L.  D.  Hawtiins,  all  of  Tbnrber, 
for  appellees. 

DUXKLIN,  J.  J.  P.  Morris  and  wife  in- 
stituted this  suit  against  tbe  Texas  Pacific 
Coal  &  Oil  Company  and  J.  H.  Sudderth  to 
cancel  an  oil  and  gas  lease  on  160  acres  of 
land  in  Stephens  county,  executed  by  plain- 
tiffs to  Sudderth,  and  by  biiu  transferred  to 


the  defendant  company.  From  a  Judgment 
in  favor  of  tbe  defendants,  tbe  plaintiffs  have 
appealed. 

Tbe  following  is  the  only  assignment  of 
error  presented  in  appellants'  brief: 

'TThe  court  erred  in  refusing  to  give  to  the 
jury  plaintiffs'  motion  to  peremptorily  instruct 
in  this  cause,  offered  by  them  after  all  of  the 
testimony  had  been  introduced  and  tbe  testi- 
mony closed  for  all  parties;  said  motion  being 
in  substance  as  foDows: 

"First  Because  the  terms  of  said  lease  eon- 
tract  sued  are  too  vague,  uncertain,  and  indefi- 
nite to  be  of  binding  force  on  plaintiffs,  in  that 
it  is  not  definitely  stated  or  shown  therein  tb< 
length  of  time  during  which  the  same  should 
remain  in  force  and  effect. 

"Second.  Because  said  lease  contract  by  its 
terms  appears  to  be  and  is  but  an  option,  if 
anything,  which  might  be  accepted  and  exer- 
cised by  tbe  lessee,  only. 

"Third.  Because  the  said  lease  contract  is 
unilateral,  and  void  for  want  of  mutuality  in 
terms. 

"Because  it  la  undeniably  true  that  said  con- 
tract nndertaiies  to  extend  to  the  lessee  the 
exclusive  option  of  exercising  it  at  his  will,  and 
undertaking  to  tie,  and  does  tie,  tbe  bands  of 
plaiotiffs,  to  the  end  tbat  they  must  stand  by 
and  have  no  rights  in  the  matter,  it  is  dearly 
unilateral,  and  void  for  want  of  mutuality." 

Hence  tbe  only  Issue  to  be  determined  is 
tbe  prope*  legal  construction  of  tbe  lease, 
considered  independently  of  any  other  ques- 
tion. 

The  following  are  tbe  only  provisions  In  tbe 
lease  necessary  to  be  set  out: 

"This  lease,  made  and  entered  into  this  13th 
day  of  November,  1915,  between  J.  P.  Morris 
and  wife,  C.  B.  Morris,  of  Lacasa,  county  of 
Stephens,  state  of  Tex^s,  first  parties,  and  J. 
H.  Sudderth,  Lacasa,  Stephens  county,  Texas, 
second  party. 

"Witnesseth:  The  first  parties  in  considera- 
tion of  thirty-two  ($32.00)  to  them  paid,  re- 
ceipt of  which  is  hereby  acknowledged,  and  of 
the  covenants  hereinafter  contained  on  tbe 
part  of  second  party,  do  by  these  presents,  let 
and  lease  to  the  second  party  the  following 
described  premises,  situated  in  Stephens  coun- 
ty, Texas,  for  two  years  from  date,  to  wit: 

"The  N.  W.  %  of  section  No.  64.  block  No. 
6,  certificate  No.  F.  1864  T.  C.  By.  Co.  situ- 
ated in  Stepheos  Co  Tex.  It  is  hereby  sgreed 
that  this  lease  shall  continue  in  force  for  a 
period  of  6  years  upon  an  annual  payment  of 
$16.00  by  second  party  to  first  containing  ICO 
acres  more  or  less,  hereby  granting  to. second 
party  full  and  exclusive  authority  to  enter  upon 
said  premises  and  to  dig,  drill,  operate  for  and 
procure  natural  gas  and  petroleum,  together 
with  tbe  right  of  taking  upon  said  premises 
and  removing  therefrom  at  pleasure  any  ma- 
chinery, tools,  lumber,  pipe,  casing  and  other 
things  necessary  in  said  work,  and  to  construct 
on  said  premises  and  to  remove  therefrom  at 
pleasure,  pumping  plants,  tracks,  tanks,  pips 
lines  and  other  things  necessary  in  the  opera- 
tion of  this  lease,  avoiding  as  far  as  practical- 
ble  damages  to  fences  and  growing  crops;   but 
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in  case  of  damage  to  these,  second  party  agrees 
to  pay  sucli  damage,  the  same  to  be  fixed  by 
appraisers,  sbonld  the  parties  hereto  fail  to 
agree  to  the  amount  of  same. 

"Should  second  party  discover  on  said  prem- 
ises natural  gas  in  paying  quantities  and  the 
same  can  be  marketed  to  adyantage  second 
party  shall  pay  first  party  a  royalty  of  ten  per 
cent.  (10%)  of  the  market  price  at  the  wells  of 
the  amount  sold. 

"In  the  event  of  the  sale  or  marketing  of  pe- 
troleum, second  party  shall  deliver  as  royalty 
to  first  parties,  in  tanks  near  the  mouth  of  the 
well  or  wells,  without  cost  to  the  first  parties, 
one-eighth  (%)  of  such  products,  or  pay  the 
market  price  in  cash  thereof,  at  option  of  sec- 
ond parties,  and  the  remainder  of  such  product 
shall  belong  to  the  party  of  the  second 
part.    •    •    • 

"It  is  farther  agreed  between  the  parties 
hereto  that  in  case  natural  gas  or  petroleum 
arc  discovered  on  said  premises  that  this  lease 
shall  continue  in  foil  force  and  effect  so  long 
as  any  of  these  are  produced  in  paying  quanti- 
ties, and  that  the  second  party  at  any  time 
may  surrender  or  enter  of  record  a  release  of 
said  premises,  or  any  part  thereof,  and  from 
said  time  be  released  from  all  liabilities  under 
the  terms  and  provisions  hereof,  on  all  that 
part  of  the  premises  so  surrendered  or  releas- 
ed and  that  in  the  event  of  second  party  failing 
to  pay  to  the  first  parties  in  advance  on  ten 
days'  notice  in  writing  by  first  party  to  second 
party,  as  above  provided,  the  ground  rent  due 
under  the  terms  and  provisions  hereof,  that 
this  lease  shall  be  null  and  void  and  the  first 
and  second  parties  shall  be  released  from  all 
liabilities  mentioned." 

[1]  While  it  is  tme  that  the  lessee  did  not 
bind  himself  either  to  pay  rentals  or  to  drill 
a  well,  yet  that  fact  did  not  render  the  lease 
void.  The  grantee  was  'given  a  lease  for  two 
years,  free  of  any  conditI(»is  for  forfeiture, 
and,  in  addition  thereto, .  the  further  right, 
at  his  option,  to  continue  the  same  in  force 
for  five  years,  by  paying  the  stipulated  rent- 
als; all  for  the  cash  consideration  of  $32 
paid  at  the  time  the  Instrument  was  executed. 
The  cash  payment  so  made  was  a  valuable 
consideration,  and  suflScient  to  support  all 
the  rights  conveyed,  including  the  present 
unconditional  lease  for  two  years,  and  also 
the  option  to  continue  it  for  five  years  by 
paying  the  stipulated  rentals.  Corsicaua 
Petroleum  Ck).  v.  Owens  (Sup.)  222  S.  W.  154. 

In  National  OU  &  Flpe  line  Co.  v.  Teel, 
96  Tex.  580,  68  S.  W.  979,  the  Instrument  in 
controversy,  some  of  the  terms  of  which  pur^ 
ported  a  present  conveyance  of  title  to  min- 
erals in  land,  was  held  to  be  only  a  contract 
for  an  option  to  acquire  such  title;  but  the 
court  did  not  bold  that  the  contract  was 
void  for  lade  of  a  consideration  to  support 
it  In  the  opinion  In  that  case,  it  was  said 
that  there  was  high  authority  for  holding 
that  a  consideration  of  $1,  which  was  the 
recited  consideration  of  that  Instrument,  was 
sufficient  to  support  a  contract,  although  the 


same  was  usually'  called  a  'Nominal  consid- 
eration." The  court  found  it  nDneceesary  to 
determine  whether  or  not  that  was  snffieieiit 
of  itself  to  support  the  contract,  but  dlacassed 
the  instrument  upon  the  assumption  tliat  it 
was  so  supported,  and  held  that  the  option 
given  was  an  enforceable  contract,  and  OtBt 
by  complying  with  the  stipulations  therefor, 
which  he  had  the  option  to  perform  or  not 
to  perform,  the  promisee  conld  acquire  title  to 
an  interest  In  the  land.  In  a  later  case, 
Quebe  V.  G.,  C.  &  S.  P.  Ry.  Ca,  98  Tex.  14, 
81  S.  W.  20.  68  L.  R.  A.  734,  4  Ann.  Oaa.  B45, 
it  was  held  that  a  consideration  of  $1  was 
sufficient  to  support  a  contract  of  settlement 
of  a  claim  for  personal  Uijuries  sustained  by 
an  employe  while  working  for  a  railroad  ooin- 
pany.  And  In  Corslcana  °  Petroleum  Oo.  v. 
Owens,  supra,  our  Supreme  Court  held  that 
$5  was  sufficient  to  support  an  option  glvot 
to  surrender  a  lease.  See,  also.  Hunter  t. 
Gulf  Production  Co.,  220  S.  W.  163;  McKay 
V.  TaUy,  220  S.  W.  167:  Jackson  v.  Pure  OU 
Operating  Co.,  217  S.  W.  959;   6  R.  C.  I.,  p. 

e7a 

[2]  Th«  definite  and  anamUgnoas  terma  of 
the  lease,  with  respect  to  the  length  of  time 
it  would  continue  In  force,  refute  the  con- 
tention Hiat  It  was  void  for  want  of  certain- 
ty in  that  respect 

The  judgm«tt  la  affirmed. 


PHCBUS  vt  M.  V.  CONNELLEE. 
(No.  9628.) 

(Court  of  Civil  Appeals  of  Texas.    Port  Worth. 
Dee.  24,  1921.) 

1.  Appeal  and  error  «=»78(6)— Ortfer  of  Bis- 
trial  for  faltare  to  answer  spedal  qusstioes 
not  appealable. 

An  order  entered  by  trial  court  after  trial 
before  jury  in  which  special  issues  were  sub- 
mitted, some  of  which  were  answered  by  the 
jury,  others  of  which  the  jury  could  not  agree 
on,  which  order  declared  a  mistrial  and  set  the 
case  for  another  trial,  ia  not  a  final  judgment 
and  is  not  appealable. 

2.  Appeal  and  error  ®=s974(i)— Trial  «=>358 
(I)— Whether  special  verdict  authorizae  aey 
Jndiment  it- wUhln  discretlos  of  trial  Jadge. 

Where  the  jury  answered  some  qaestion* 
submitted  to  them,  but  failed  to  agree  on  oth- 
ers, the  question  whether  the  answers  made 
were  sufSdent  to  enable  the  court  to  render 
any  judgment  is  within  the  trial  court's  dis- 
cretion, and  cannot  be  reviewed  in  the  absence 
of  abuse  of  that  discretion. 

3.  Appeal  aad  error  «=>7I(3)— Order*  as  te 
temporary  Injunction  are  appealable. 

The  Court  of  Appeals  has  jurisdiction  un- 
der Rev.  St.  art  4644,  to  entertain  appeal* 
from  orders  granting,  refusing,  or  dissolving  e 
temporary  injunction. 
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4.  UJuMtio*  «s>l48(l)  —  Boad  r«qnlr*d  for 
teMporary  lajuaetloa. 

The  prOTlaion  of  Rev.  St.  art.  4664,  that, 
before  a  temporary  injonctioii  ahell  issue,  the 
complainant  shall  iJTe  bond,  is  mandatory. 

5.  lajuaotlon  «=»[48(2)  —  Tanpenuy  lajanc- 
tion  bond  of  $6,000  held  aot  oxcaMlvo. 

The  requirement  of  bond  of  $6,000  as  a 
condition  to  the  issuance  of  temporary  injunc- 
tion to  restrain  the  eviction  of  plaintiff  from 
premises  alleged  to  be  worth  $35,000,  the  Rental 
value  of  which  in  excess  of  the  amount  which 
plaintiff  agreed  to  pay  for  premises  was  great- 
er than  the  amount  of  the  bond,  is  not  exces- 
sive. 

Appeal  from  District  court,  Eastland  Coun- 
ty; B.  A.  Hill,  Judge. 

Suit  by  W.  li.  Phoebus  and  wife  against  C 
U.  Connellee.  From  an  order  entered  after 
trial  In  wtalcb  tbe  jury  answered  certain  In- 
terrogatories, but  failed  to  agree  on  otliers, 
declaring  a  mistrial,  but  granting  a  tem- 
porary Injunction  against  defendant  on  con- 
dition of  plaintiffs  giving  bond,  plalntlfls  ap- 
peal.   AfBrmed. 

Shepherd  &  Kelly,  of  Eastland,  for  appel- 
lants. 

Sayles  &  Sayles,  of  Abilene,  and  Bnrkett, 
Anderson  &  Orr,  of  Eastland,  for  api>ellee. 

CONNEB,  C.  J.  This  suit  was  originally 
instituted  by  the  appellants,  W.  L.  Phoebus 
and  wife,  against  the  appellee,  O.  TJ.  Connel- 
lee, alleging  that  they  were  In  possession  of 
a  certain  piece  of  property  in  Eastland,  Tex., 
described  as  a  two-story  brick  building,  by 
virtue  of  a  written  lease  contract  executed 
by  appellee  for  a  term  of  three  years  from 
the  1st  day  of  March,  191d;  that  the  plain- 
tiffs, as  we  shall  hereafter  designate  appel- 
lants, had  In  all  things  compiled  with  the 
terms  of  the  contract,  and  that  defendant 
was  wrongfuly  attempting  to  evict  them  from 
Oie  premises,  and  they  prayed  for  a  tem- 
porary writ  of  injunction  to  prevent  the 
eviction.  The  application  for  the  writ  came 
on  for  hearing  before  a  district  judge  of 
Eastland  county,  who  sustained  a  general 
demurrer  to  the  petition  and  entered  an  or- 
der denying  the  application  for  the  writ 
upon  the  ground  of  the  insufficiency  of  the 
petition.  From  this  order  the  plalntlCTs  ap- 
pealed to  this  court  The  appeal  came  on  for 
hearing  before  us,  and  we,  on  tbe  10th  day 
of  April,  1920,  held  that  tbe  Judge  below 
erred  In  denying  the  application  for  the  writ 
on  the  sole  ground  of  insufficiency  of  the 
aUegatlons  in  the  application  therefor,  and 
remanded  the  cause  for  a  bearing  and  deter- 
mination of  the  matters  alleged  In  the  appli- 
cation for  the  writ,  at  the  same  time  order- 
ing the  Issuance  of  a  restraining  order  from 
this  court  enjoining  tbe  defendant,  Connellee, 
from  his  threatened  eviction  .until  a  hearing 
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upon  tbe  application  for  the  writ  ooold  be 
had,  all  of  which  will  more  fully  appear  by 
reference  to  the  case  of  Phoebus  et  ux.  v. 
ConneUee,  223  S.  W.  1019. 

After  tbe  case  had  been  remanded,  as 
stated,  it  came  on  for  trial  before  the  dla- 
trict  court  npon  plalntUfs'  amended  original 
petition,  setting  up  a  right  to  the  possession 
of  the  premises  under  the  written  contract, 
and  praying  for  Its  specific  performance  and 
for  the  Issuance  of  a  temporary  writ  of  in- 
junction restraining  the  defendant  from  In- 
terfering with  the  plaintiffs'  possession  im- 
til  a  final  hearing,  and  that  the  injunction  be 
made  perpetual  thereafter.  The  trial  was 
before  a  jury  upon  special  issues.  The  jury, 
after  considering  the  cause  for  some  time, 
returned  answers  to  some  of  tbe  special  la- 
sues  submitted,  but  were  unable  to  agree  as 
to  others,  and  the  court  discharged  the  jury 
and  mtered  the  following  Judgment,  omitting 
formal  parts: 

"On  this  23d  day  of  October,  1020,  came  en 
to  be  heard  and  considered  by  the  court  the 
motion  of  the  plaintifTs  that  judgment  be  en- 
tered in  their  behalf  in  all  things  as  prayed 
for,  in  their  first  amended  petition  filed  herein, 
npon  the  findings  of  the  jury  as  returned  into 
this  court  on  tbe  29th  day  of  September,  1920. 
and  the  court,  having  heard  and  considered 
said  motion,  finds  that  Judgment  cannot  be  en- 
tered upon  the  findings  of  the  jury  as  prayed 
for  by  the  plaintiffs. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiffs'  motion  for  judgment 
be  overruled,  and  that  the  findings  of  the  jury 
be  set  aside  and  a  mistrial  entered,  to  all  of 
which  the  plaintiffs  excepted. 

"And  at  the  same  time  on  this  the  16th  day 
of  October,  1020,  the  court  took  under  con- 
sideration the  application  and  petition  of  tbe 
plaintiffs  for  a  temporary  injunction,  and  the 
court,  having  considered  the  evidence  introduc- 
ed upon  the  trial  of  this  cause  in  this  court  on 
the  27th  and  28th  days  of  September,  1920,  and 
the  pleadings  of  the  parties  in  determining  the 
right  of  plaintiffs  to  a  temporary  injunction, 
finds  that  the  plaintiffs  are  entitled  to  such 
relief. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  a  temporary  writ  of  injunction  Issue, 
as  provided  for  by  law,  and  as  prayed  for  by 
plaintiffs,  restraining  the  defendant,  C.  U. 
ConneUee,  from  interfering  with  plaintiffs,  W. 
L.  Phoebus  and  Mrs.  W.  L.  Phoebus,  in  any 
manner  in  their  occupation,  possession,  use,  and 
enjoyment  of  the  premises  in  controversy,  de- 
scribed in  plaintiffs'  petition  and  in  defendant's 
answer,  until  judgment  upon  the  final  trial  of 
this  cause  as  rendered,  upon  their  giving  .bond 
conditioned  as  required  by  law  in  the  snm  of 
$6,000. 

"It  is  further  ordered  that  the  bond  above 
required  be  approved  and  filed  as  provided  for 
by  law  at  aay  time  before  10  o'clock  a.  m. 
Saturday,  October  23,  1920.  And  in  the  event 
such  bond  is  not  filed  within  such  time  then 
plaintiffs'  petition  for  temporary  restraining 
order  shall  be  and  is  hereby  in  all  things  refus- 
ed and  disallowed." 


tts»For  other  cases  gee  same  topic  and  KBY-NmiBEB  In  all  Key-Numbered  DlgeaU  and  Indexes 


Digitized  by 


Google 


9S4 


228  SOUTHWESTERN  BBPORTBB 


(Tex. 


[1]  We  are  of  the  opinion  that  appellants 
have  misapprehended  the  effect  of  the  pro- 
ceeding below.  Their  assignments  of  error, 
nine  In  number,  are  all  directed  to  proceed- 
ings which  relate  alone  to  the  merits  of  the 
cause,  such  as  that  the  court  erred  tn  overrul- 
ing their  motion  for  Judgment  upon  the  plead- 
ings, evidence,  and  findings  of  the  Jury,  and 
tn  submitting  certain  specified,  si>eclal  issues 
to  the  Jury.  No  assignment  of  error  complains 
of  the  action  of  the  court  in  granting  tbe 
temporary  Injunction  as  specified  in  the  Judg- 
ment quoted,  nor  do  we  find  any  complaint 
of  the  conditions  upon  which  such  temporary 
writ  was  authorized.  In  this  condition  of 
the  case  we  see  nothing  to  do  but  affirm  the 
Judgment.  It  Is  clear  that  nimn  the  mralts 
of  the  controversy  there  is  no  final  Judgment, 
and  It  is  only  from  final  Judgments,  with  cer^ 
tain  exceptions  not  relating  to  the  merits  in 
this  case,  that  we  have  Jurisdiction  on  ap- 
peal. Bee  Simpson  v.  Bennett,  42  Tex.  241 ; 
G,  a  &  S.  F.  Ry.  Co.  v.  F.  W.  &  N.  O. 
Ry.  Co.,  68  Tex.  9,  2  S.  W.  199,  3  S.  W.  564 ; 
Land  &  Loan  Co.  v.  Winter,  93  Tex.  660,  67  S. 
W.  39. 

[2]  Upon  the  incoming  of  the  verdict  the 
question  of  whether  the  answers  of  the  Jury, 
together  with  the  undisputed  evidence,  or  evi- 
dence upon  whidi  the  court  was  willing  to 
act,  required  or  authorized  a  Judgment  in 
favor  of  or  against  either  litigant,  was  a 
question  evidently  addressed  to  the  sound 
discretion  of  tbe  court,  and  the  court's  fiction 
in  this  case  in  refusing  to  ent^  a  Judgment 
for  either  party  and  declaring  a  mistrial  and 
again  setting  the  cause  down  for  a  trial  up- 
on the  merits  cannot  be  reviewed  by  us  on 
this  appeaL  No  complaint  of  an  abuse  of 
discretion  is  made,  nor  does  it  so  appear 
from  the  record  as  might  jwssibly  l>e  shown 
upon  a  hearing  of  a  proper  application  fqr  a 
writ  of  mandamus  to  compel  a  Judgment  up- 
on the  findings  and  evidence. 

[3, 4]  We  have  Jurisdiction,  however,  to 
entertain  appeals  from  orders  granting,  re- 
fusing, or  dissolving  a  temporary  injunction. 
Rev.  Stats,  art.  4644.  We  therefore  may 
properly  entertain  Jurisdiction  to  review  the 
Judgment  below  in  so  far  as  it  relates  to  the 
Issuance  of  temporary  injunction.  But  it 
does  not  appear  that  any  complaint  Is  made 
of  the  Judgment  t>elow  in  this  respect,  and  no 
error  in  this  respect  is  apparent  upon  the 
face  of  the  proceedings.  The  prayer  of  ap- 
pellants for  a  temporary  injunction  restrain- 
ing the  defendant  from  the  threatened  evic 
tion  was  granted  upon  their  giving  bond  in 
the  amounts  specified  by  the  court.  Article 
4654,  Bev.  Statutes,  is  to  tlie  effect  that  be- 
fore the  issuance  of  the  writ  of  Injunction: 

"The  complainant  shall  execute  and  file  with 
the  clerk  a  bond  to  the  adverse  party,  with  two 
or  more  good  and  sufficient  sureties,  to  be  ap- 
proved by  sudt  cleric,  in  such  sum  as  may  be 
affixed  in  the  order  of  the  Judge  granting  the 


writ, '  eondldoBed  tliat  the  eMopfafBant  will 
abide  tiie  decision  which  may  1>e  made  therein, 
and  that  he  will  pay  all  srnns  of  money  and 
costs  that  may  be  adjudged  against  him.  if  tlM 
injuncdoD  be  dissolved  in  whole  or  in  part.  If 
the  state  be  complainant  in  any  petition  for  in- 
junction, no  bond  shall  be  required." 

[t]  This  court  has  held  that  this  statute  is 
mandatory.  No  complaint  by  assignment  of 
error  or  proposition  In  appellantB'  brief  is 
here  made  that  the  bond  required  in  the 
Judgment  before  us  is  excessive,  nor  would  it 
seem  to  be  so  from  the  evidence^  It  appear- 
ing that  the  excess  in  the  rental  value  of  the 
premises,  above  the  rentals  contracted  to  be 
paid  as  appellants  contend,  is  largely  greater 
than  the  amount  of  the  bond  as  required  by 
the  order  of  the  court  It  further  appears 
that  plaintiffs  in  all  probability  would  be 
unable  to  respond  in  damages  in  an  adequate 
amount  should  appellee  finally  succeed,  and 
that  appellee's  threatened  eviction  consists 
of  an  application  for  a  writ  of  sequestration, 
alleging  the  value  of  the  premises  to  be  $35,- 
000,  and  tendering  a  solvent  bond  in  the  sum 
of  $70,000.  This  would  undoubtedly  secure 
appellants  in  the  payment  of  all  damages 
they  may  be  able  to  establish  in  the  event  It 
should  ultimately  be  determined  that  they 
were  wrongfully  evicted. 

We  conclude  that  the  Judgment  t>eIow  must 
be  affirmed ;  and  It  will  be  so  ordered. 


COOKS',  WAITERS'  &  WAITRESSEST 

UNION,  NO.  3i»»,  ft  aL  V.  THEO- 

HARIS  at  al.     (No.  1218.) 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 
March  3,  1921.) 

1.  Appeal  and  error  ®=993l(3) — In  absence  of 
flndlngs,  presumed  that  controverted  Isiaes 
were  resolved  In  favor  of  appellees. 

Where  no  findings  were  filed  by  the  trial 
conrt.  it  will  be  presnmed  that  all  controvert- 
ed fact  issues  were  resolved  in  favor  of  the 
appellees. 

2.  -Appeal  and  error  «s>l024(2)— On  eonflict- 
log  evidanoe,  order  refntiai  to  dissolve  la- 
Jvnctioa  npheM. 

An  order  overruling  motion  to  dissolve  an 
injunction  Imsed  on  conflicting  evidence  will  not 
be  disturbed  on  appeaL 

Appeal  from  District  Court,  Eastland  0>un- 
ty;  Oeo.  L.  Davenport,  Judge. 

Action  between  L.  Theoharis  and  others 
and  the  Cooks',  Walters'  &  Waitresses  Union, 
No.  399,  and  others.  From  an  order  overrul- 
ing a  motion  to  dissolve  an  Injunction  there- 
tofore issued,  the  latter  appeal.    Affirmed. 
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Frank  Jadklna,  «tf  EaaOand,  and  J.  B.  In- 
snun,  <^  Banger,  for  anneUants. 

li.  R.  Pearson  and  Jjsvt  9t  Brana,  aU  of 
Ranger,  for  tLppeOeea. 

HIGOmS,  J.  This  to  an  appeal  from  an 
order  overruling  a  motion  to  dissolve  an  In- 
Jiuictl<»  theretofore  issued.  Upon  the  hear- 
ing evidence  was  offered  by  both  sides  upon 
the  issu^  presented.  Xo  brleib  have  been 
filed  in  this  court  by  either  side.  No  findings 
were  filed  by  the  trial  court,  and  in  this  con- 
dition of  the  record  it  must  be  assumed  that 
the  court  below  resolved  all  controverted  is- 
sues of  fact  in  favor  of  the  appellees.  Reed 
V.  Brewer,  90  Tex.  144,  37  S.  W.  418,  and  oth- 
er cases  cited  In  1  Mlchle,  Dig.  753. 

An  examination  of  the  statement  of  facts 
discloses  that  the  evidence  was  conflicting 
upon  the  issues  raised. 

Upon  the  record,  as  presented,  we  find  no 
error,  for  it  is  a  fact  case,  the  evidence  con- 
flicting, and  the  presumption  obtaining  that 
all  controverted  issues  of  fact  were  resolved 
against  the  appellants. 

For  this  reason,  the  Judgment  most  be  af- 
firmed. 


RU8  V.  FARMERS'  NAT.  BANK  OF  8EALY. 
(No.  7976.) 

(Covrt  «(  Ovil  Appeals  of  Texas.    Oalveston. 
Jan.  20, 1921.) 

1.  Alteration  ef  Instruments  4=»M  (2)— Alter- 
ation of  note  by  stranger  without  owner's 
consent  or  knowledge  does  not  render  note  la- 
admlssible  la  action  thereon. 

In  a  Eoit  to  recover  on  a  note,  where  plain- 
tiff bank  pleaded  that  the  date  of  the  note  had 
been  chantrcd  'withont  its  knowledge,  and  that 
H  repudiated  the  change  aa  soon  as  It  had  no- 
tice thereof,  and  introduced  all  the  officers  of 
the  bank  to  tegtify  that  they  had  not  altered 
the  note  nor  knew  when,  why,  or  by  whom 
it  was  altered,  it  was  not  error  to  admit  the 
note  in  evidence  as  showing  the  original  con- 
tract 

2.  Alteration  of  Instruments  9=>l  I  (2)— Alter- 
ation by  stranger  does  not  change  status  of 
parties. 

A  change  or  alteration  of  a  note  by  atrang- 
ger  thereto  does  not  change  the  status  of  the 
parties  aa  evidenced  by  the  original  instrument, 
an^  cannot  relieve  the  maker  from  his  obliga- 
tion thereunder. 

S.  Chattel    mortgages   «=>47— Description   en- 

akUng  property  to  bs  definitely  Identified  by 

mortgage  itself  Is  sufficient. 

'VMiere    a    chattel    mortgage    itself    gives 

means  by  which  the  property  can  be  definitely 

identified,  although   the  description  is  not  aa 

accurate  as  it  should  be,  the  instrument  is  not 

void  for  iodefiniteness  of  description. 

Appeal  from  District  Court,  Aostln  Coun- 
ty;  M.  C.  Jeffrey,  Judge. 


Suit  by  the  Farmen'  NationBl  Bank  of 
Sealy  against  Frank  Rus.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

C.  G.  Kmeger,  of  BellviUe,  and  O.  H.  Cber- 
nosky,  of  Rosenberg,  for  appellant. 

W.  J.  Hill,  of  BeUviUe,  and  a  C.  Olenn, 
of  Sealy,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  to  recover  upon  a  note  for  $3,000, 
executed  by  the  appellant  in  favor  of  appel- 
lee on  the  19th  day  of  December,  191S,  and 
payable  on  December  18,  1919,  and  to  fore- 
close a  mortgage  lien  upon  personal  property 
described  in  a  mortgage  of  even  date  with 
said  note  executed  by  appellant  for  the  pur- 
pose of  securing  the  payment  of  the  note. 
After  declaring  upon  the  note  and  mortgage 
the  petition  alleges: 

"Plointifl  further  shows  to  the  court  that 
the  said  note  herein  declared  upon  was  origi- 
nally drawn  to  mature  on  the  18th  day  of  De- 
cember, A.  D.  1919,  and  was  so  written  on 
typewriter,  yet  by  the  act  of  some  person  or 
persons,  whose  identity  is  to  plaintiff  unknown, 
not  authorised  by  plaintiff  or  any  person  or  per- 
sons authorised  to  represent  or  speak  for  plain- 
tiff, and  without  the  knowledge  or  consent  of 
plaintiff,  has  written  the  word  'June'  in  script 
over  the  typewritten  word  'December,'  thereby 
endeavoring  to  change  the  date  of  maturity 
of  said  note  from  'December'  18,  1919,  to 
'June'  18,  1919;  that  such  was  not  the  act  of 
plaintiff,  and  was  not  done  or  authorized  by 
plaintiff,  nor  was  any  person  or  persons  au- 
thorised by  plaintiff  to  endeavor  to  make  such 
change  in  the  date  of  maturity  of  the  said  note, 
nor  was  any  peraon  or  persons,  authorized  to 
act  or  speak  for  plaintiff,  authorized  to  make 
such  change  in  the  date  of  maturity  of  the  said 
note,  or  to  make  any  change  whatever  in  the 
said  note,  nor  was  such  act  done  either  with  the 
knowledge  or  conaent  of  this  plaintiff,  and  that 
immediately  upon  receipt  of  the  knowledge 
thereof  by  plaintiff  it  repudiated  and  disapprov- 
ed thereof,  and  disowned  such  act  and  all  re- 
sponsibility therefor;  that  this  plaintiff  has 
made  no  effort  since  learning  of  the  fraudulent 
act  herein  complained  of  to  effect  a  coUection 
of  the  said  purported  'June'  note,  and  does  not 
now  ask  or  seek  the  collection  of  any  other 
than  its  original  'December  19,  1918*  note,  ma- 
turing 'December  18,  A.  D.  1919,'  as  herein- 
before designated  and  described  and  fully  set 
out  in  this,  plaintiff's  first  amended  original 
petitioa." 

The  appellant  answered  by  general  denial, 
and  plea  of  non  est  factum,  and  further  plead- 
ed that  there  had  been  a  material  change 
made  in  the  note  after  its  execution  and  de- 
livery to  the  appellee,  without  the  consent  or 
knowledge  of  the  appellant. 

The  trial  in  the  court  below  without  a 
Jury  resulted  in  a  Judgment  in  favor  of  ap-  . 
pellee  for  the  amount  of  the  note,  with  in- 
terest and  attorney's  fees,  and  for  foreclo- 
sure of  the  mortgage. lien  upon  the  property 
1  described  in  the  mortgage. 
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[1]  Under  appropriate  assignments  of  er- 
ror ai^)eIlaDt  assails  the  judgment  on  the 
ground  that  the  court  erred  In  admitting  In 
evidence  a  note  which  showed  upon  its  face 
that  there  had  been  a  material  alteration 
made  thereon  after  Its  execution,  when  there 
was  no  explanation  made  by  appellee  of 
"why,  when,  or  by  whom,  or  under  what 
circumstances,  such  alteration  'was  made," 
the  introduction  of  said  note  In  evidence  hav- 
ing been  objected  to  on  these  grounds.  We 
do  not  think  these  assignments  should  be 
sustained.  As  before  shown,  appellee  pleaded 
the  alteration  of  the  note  without  its  authori- 
ty or  knowledge,  by  some  one  to  it  unknown. 
Under  these  allegations,  when  the  note  was 
offered  in  evidence.  It  introduced  the  testi- 
mony of  all  the  officers  of  the  bank  who  had 
handled  the  note  or  who  had  any  authority, 
express  or  implied,  to  make  any  alteration 
therein,  and  these  officers  all  testified  that 
they  did  not  make  the  attempted  alteration 
In  the  note,  and  they  knew  nothing  of  how, 
whoi,  or  why,  or  by  whom,  it  was  made. 
They  also  testified  that  as  soon  as  the  alter- 
ation was  discovered  they  recognized  that 
it  was  unauthorized,  and  made  no  effort  to 
enforce  the  collection  of  the  note  as  altered. 
•  [2]  This  evidence  was  uncontradicted,  and 
clearly  justified  the  ruling  of  the  court  ad- 
mitting the  note  in  evidence.  It  is  well  set- 
tled that  the  change  or  alteration  of  a  note 
by  a  stranger  thereto  does  not  change  the 
status  of  the  parties  as  evidenced  by  the 
original  instrument  Such  alteration  has  no 
more  effect  betweoi  the  parties  than  an  acci- 
dental mutilation  of  the  instrument,  and  can- 
not relieve  the  maker  from  his  obligation 
thereunder.  The  rule  Is  thus  stated  In  Cyc. 
vol.  2,  p.  161: 

"Erasure,  interlineations  and  changes,  how- 
ever material,  made  In  aad  upon  an  instrument 
by  a  stranger  to  it,  are  in  legal  contemplation 
wholly  immaterial  and  ineffective  to  give  the 
instmment  any  other  or  different  meaning  or 
operation  than  that  which  attached  to  It  before 
such  interlineation." 

This  rule  Is  obviously  sound  and  just,  and 
Is  well  supported  by  authority.  Andrews  v. 
QiUoway,  60  Ark.  358,  7  S.  W.  449;  Peer- 
ing Harvester  Co.  v.  White,  110  Tenn.  132, 
72  S.  W.  962;  Gurley  Bros.  v.  Bunch,  130 
Mo.  App.  665,  108  S.  W.  1109. 

[3]  The  judgment  Is  further  assailed  on  the 
ground  that  the  mortgage  foreclosure  of 
which  was  decreed  was  void  for  want  of 
sufficient  description  of  the  property  thereby 
conveyed.  The  description  of  the  property  is 
not  as  accurate  as  it  should  be^  but  the  in- 
strument Itself  gives  the  means  by  which  the 
property  can  be  definitely  identified,  and  is 
therefore  not  void. 

This  disposes  of  the  material  questions  pre- 
sented by  appellant's  brief,  and  the  remain- 
ing assignments  need  not  be  discussed.    None 


of  them,  in  our  opinion,  presents  any  error 
which   would   authorize  a   reversal  of  the 
judgment,  and  it  la  therefore  affirmed. 
Affirmed. 


POPE  et  al.  V.  J08CHKE.    (No.  6514.) 

(Court  of  (3ivi1  Appeals  of  Texas.  .  San  An- 
tonio.    Feb.   16,   1921.     Rehearing 
Denied  March  23,  1921.) 

1.  Contracts  <8==>I98(6),  281— CoMraet  to  diffi 
30  "barrel"  water  welt  meant  barrels  of 
3l</2  aallons;  right  to  "test"  did  not  flva 
owner  absotuta  right  to  determine  sufficieqcy. 

In  view  of  Acts  36tb  Leg.  (1919)  c.  130, 
where  plaintiff  contracted  to  bore  for  defendant 
a  water  well  yielding  suffiaent  water  to  fill  30 
barrels  each  day,  the  word  "barrel"  as  used  in 
the  contract  meant  a  barrel  of  31  ^^  gallons,  the 
standard  United  States  measure  except  as  to 
barrels  of  petroleum,  and  the  provisions  of  the 
contract  giving  defendant  right  to  test  the  ca- 
pacity of  the  well  for  not  exceeding  90  dayi 
did  not  give  her  absolute  power  to  determine 
ani4>pealably  whether  there  was  Insaffideat 
water. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Barrel; 
Test] 

2.  Customs  and  usages  <S=>5— Merely  looel  oas- 
tom  not  to  be  read  Into  contract. 

That  barrels  of  a  possible  capadty  of  50 
gallons  each  were  being  used  in  the  neighbor- 
hood where  the  parties  to  a  well-boring  con- 
tract lived  did  not  prove  that  either  of  the 
parties  had  such  receptacles  in  contemplation 
when  they  contracted  concerning  the  number  of 
barrels  of  water  which  should  be  the  daily 
flow  from  the  well. 

3.  Coatraets  «s928l— Teets  of  well  to  be  blad- 
ing mast  have  been  reasonable  uti  oondaotati 
with  dae  care. 

Defendant's  tests  of  the  capacity  of  a  water 
well  drilled  for  her  by  plaintiff  in  order  to  be 
binding  on  plaintiff  must  have  been  reasonable 
and  conducted  with  due  care. 

4.  Contraots  ^s322(3)— Evidence  sufflcient  to 
Justify  rejection  of  test  of  capacity  of  water 
well. 

In  suit  to  recover  for  drilling  a  30  barrel 
a  day  water  well,  evidence  held  sufficient  to 
justify  the  jury  in  rejecting  the  test  of  the  wril 
made  by  defendants  to  determine  whether  the 
well  came  up  to  capacity,  they  claiming  that 
the  test  showed  it  did  not  do  so. 

Appeal  from  District  Court,  Travte  Coun- 
ty;  George  Cialhonn,  Judge. 

Suit  by  H,  Joschke  against  J.  B.  Pope  and 
others.  From  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Flset  &  Shelley,  of  Austin,  for  aiq;>ellants. 
George  S.  Dowell  and  Dlckou  &  Dickens, 
all  of  Austin,  for  appellee. 
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FliT.  G.  J.     Tbla  salt  was  InsUtated  bj 
a{^>ellee  against  Miss  M.  S.  Pope,  to  recover 
$1,100  for  boring  a  well  and  $622.10  for  the 
vcUne  of  the  eating  in  tbe  well.    Tbe  aiilt 
-vras  based  on  a  written  contract,  in  which 
Appellee  bound  himself  to  bore  a  well  on  a 
tract  of  land  belonging  to  Miss  Pope,  which 
would  have  a  daily  flow  of  30  barrels  of  wa- 
"ter,  the  casing  thei^in  to  be  five  Inches,  and 
ttae  owner  of  the  land  was  permitted  a  test 
of  90  days  of  the  well  after  its  completion. 
Pending  the  litigation,  Miss  M.  S.  Pope  died, 
and  upon  suggestion  of  her  death  the  appel- 
lants herein,   John   B.   Pope,   Minnie  Pope 
Watson  and  her  husband,  A.  O.  Watson,  were 
made   parties    defendant      They    admitted 
the  execution  of  the  contract,  but  denied  per- 
formance of  the  terms  of  the  contract  on  tuu 
part  of  tbe  appellee,  in  that  a  test  of  the 
-well  after  its  completion  showea  that  It  pro- 
-duced  greatly  less  than  30  barrels  daily,  it 
toeing  claimed  by   appellants  that  "barrel" 
■as  used  In  the  contract  meant  50  gallons. 
Appellee  In  a  supplemental  petition  claimed 
that  "barrel"  as  used  in  the  contract  meant 
31%  gallMis.    This  was  the  only  material 
Issue  in  the  case,  which  was  submitted  on 
special  Issues  and  on  their  responses  there- 
to that  the  barrel  contemplated  by  the  con- 
tract was  31%  gallons,  and  the  test  of  the 
w^l  showed  a  flow  of  1,220  gallons  dally, 
judgment  was  rendered  in  favor  of  appel- 
lee against  appellants  for  $1,622.10,  with  hi- 
terest  at  6  per  cent  from  January  1,  1919, 
and  costs  of  salt 

[1,2]  There  was  ample  testimony  to  Justi- 
fy the  finding  of  the  Jury  that  "barr^"  as 
used  in  tbe  contract  meant  31%  gallons.  In 
Webster's  New  International  Dictionary  it 
is  said,  "In  the  United  States  a  barrel,  liquid 
measure.  Is  usually  31%  gallons":  tbe  ex- 
ception to  the  rule  being  a  barrel  of  petro- 
leum which  contains  42  gallons.  The  law- 
malting  power  of  Texas  recognized  this  defi- 
nition of  a  barrel  as  used  in  regard  to  liq- 
uids. In  an  act  of  the  Thirty-Sixth  Legisla- 
ture. Gen.  Laws  1919,  Reg.  Session,  p.  232. 
No  authority  has  been  shown  that  recognizes 
SO  gallons  as  a  barrel,  and  the  evidence  did 
not  tend  to  show  tliat  such  a  barrel  was  In- 
tended by  tiie  parties  to  the  contract  Be- 
cause vessels  of  a  possible  capacity  of  60 
gallons  each  were  being  used  in  the  neighbor- 
hood where  tbe  parties  to  the  contract  lived 
did  not  prove  that  either  of  the  parties  had 
snch  receptacles  for  water  in  cont^npIati<m 
when  they  made  the  contract  Tbe  contract 
provided: 

"In  the  event  by  boring  of  such  a  well  a  sap- 
ply  of  water  be  obtained  sufficient  to  fill  thirty 
(30)  barrels  each  and  every  day  then  said 
first  party  is  permitted  to  test  the  capacity  of 
said  well  for  a  period  not  exceeding  ninety 
(90)  days,  and  whenever  at  or  before  the  ex- 
piration of  said  ninety  (90)  days  the  said 
supply  be  found  of  a  sufficiency  to  fill  thirty 
<30)  barrels  eadi  and  every  day  then  the  first 
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party  agrees  to  pay  to  the  second  party  at  Aus- 
tin, Travis  county,  Texas,  the  sum  of  eleven 
hundred  dollars  ($1,100.00)." 

It  Is  the  contention  of  appellants  that  the 
clause  o^Ied  from  the  contract  gave  Miss 
Pope  the  absolute  power  to  determine  wheth- 
er there  was  sufBcient  water,  from  whose  de- 
cision there  could  be  no  appeal  In  the  absence 
of  allegation  and  proof  that  she  was  guilty 
of  fraud  in  making  tbe  test.  We  do  not 
think  that  a  legitimate  or  reasonable  caa- 
struction  to  be  put  upon  the  cwitract.  In 
this  case  the  testing  of  the  weU  was  permit- 
ted to  Miss  Pope,  but  there  Is  nothing  In  tbe 
contract  that  tends  to  show  that  whatever 
test  she  might  make  should  be  conclusive  and 
final.  Even  under  the  test  made  by  her  the 
well  did  not  fall  short  of  the  required 
amount  and  although  she  may  have  acted  In 
good  faith  In  her  test,  appellee  would  be  per- 
mitted to  show  that  the  test  was  not  properly 
made,  and  that  tbe  well  produced  tbe  re- 
quired amount  of  water.  There  was  no 
agreement  as  In  the  case  of  Kllgore  v.  Bap- 
tist Society,  89  Tex.  468,  35  S.  W.  145,  that 
the  findings  of  some  one  should  be  conclu- 
sive. The  estimates  of  the  architect  In  that 
case  had  the  conclusiveness  of  Judgments. 

[37  In  this  case  Miss  Pope,  In  making  the 
test,  construed  the  contract  to  mean  barrels 
of  50  gallons  each,  and  her  imperf^t  test 
proceeded  on  that  theory  and  she  rejected 
the  well  on  that  same  theory.  However,  she 
was  not  given  the  sole  power  to  construe 
the  contract  and  adopt  measurements  which 
she  read  Into  the  contract  Railway  v.  Hen- 
ry, 65  Tex.  686.  In  the  cases  cited  by  appel- 
lants, third  parties  were  given  authority  to 
decide  certain  matters  in  connection  with  the 
contract  but  we  have  seen  no  case  where  it 
is  held  that  in  the  absence  of  fraud,  the 
rejection  by  a  party  to  the  contract  to  mat- 
ters required  by  It  cannot  be  Inquired  Into. 
If  the  test  was  not  satisfactory  to  Miss  Pope, 
appellee  bad  the  right  to  show  that  her  dis- 
satisfaction was  unreasonable  or  founded 
and  based  upon  an  Insufficient  test  The 
test  in  order  to  be  binding,  must  have  been 
reasonable  and  conducted  witb  due  care. 
Fessman  v.  Barnes,  108  S.  W.  170.  Appel- 
lants, as  a  defense,  alleged  that  the  well  had 
been  tested,  and  that  It  did  not  fulfill  tbe 
demands  of  the  contract  and  appellee  had 
the  right  to  assail  evidence  on  that  score  by 
showing  that  tbe  well  had  fully  met  the 
terms  of  tbe  contract  Appellants  made  the 
suflldency  of  the  water  an  Issue  in  the  case, 
and  cannot  be  heard  to  say  that  their  deci- 
sion that  the  water  was  not  sufficient  was  In- 
fallible, and  that  appellee  could  not  attack 
that  decision.  Tbe  first  second,  third,  fourth, 
and  sevmth  assignments  of  error  are  over- 
ruled. 

[4]  The  fifth  and  sixth  assignments  of  er- 
ror are  overruled.  There  was  nothing  In  tbe 
evidence  tending  to  show  that  the  minda  of 
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the  itartles  fftfled  to  meet  when  making  the 
C(»itract.  They  contracted  for  30  barrels  of 
water  daily,  and  there  was  nothing  to  Indi- 
cate that  one  contracted  for  barrels  <tf  60 
gallons  and  the  other  for  barrels  of  31% 
gallons.  Xo  authority  Is  givoi  for  60  gal- 
Ions  of  water  being  a  barrel,  but  American 
dictionaries  united  in  making  31%  gallons  a 
standard  barrel.  The  only  other  barrel  men- 
tioned is  the  English  barrel,  known  as  the 
"imperial  barrel,"  which  contains  36  gallons. 
A  tierce  of  wine  formerly  was  42  gallons,  and 
no  barrel  has  ever  been  known  to  contain 
60  gallons.  It  does  not  matter  that  J.  B. 
Pope  or  Hiser,  or  any  other,  may  have 
thought  that  vessels  which  bad  contained 
tierces  of  lard  were  what  was  intended  by 
barrels,  there  was  no  evidence  tending  to 
show  that  the  contracting  parties  had  those 
vessels  In  view. 

The  test  of  the  well  made  by  appellants 
was  a  very  onsatlsfactory  one,  and  the  Jury 
was  fully  Justified  In  rejecting  it  In  meas- 
nring  the  water  two  carbide  cans  were  used, 
and,  although  the  witness,  Thomas  Decrow, 
called  than  ll-gallcm  cans,  they  were  not 
shown  to  contain  11  gallons,  except  by  the 
testimony  of  W.  M.  Woods,  who  stated  that 
"according  to  my  measurement  they  held  11 
gallons."  The  lard  barrels  were  not  used  In 
measuring,  although  In  common  use  In  the 
n^ghborhood,  according  to  appellants'  evi- 
dence. Appellee  tested  the  well  with  a  me- 
ter, and  It  showed  a  flow  of  36  barrels  and 
20  gallons  In  6  hours  and  30  minutes,  and 
he  swore  that  the  well  would  produce  over 
.18  barrels  every  day.  J.  B.  Wallace  swore 
that  he  tested  the  well  with  10-gallon  budi- 
ets,  and  it  produced  1,300  gallons  in  8  hours. 
The  meter  was  obtained  at  the  city  hall  In 
Austin,  and  It  was  shown  to  be  In  good  work- 
ing order,  and  one  of  the  men  of  the  water 
department  who  had  charge  of  it,  and  had 
been  using  meters  for  9  years,  swore  that  the 
meter  used  by  appellee  was  the  best  made. 
T\}at  witness  read  the  meter,  and  It  register- 
ed, 1,820  gallons,  320  gallons  more  than  re- 
quired if  50  gallon  barrels  were  intended. 

The  Judgment  is  alBrmed. 


RANDOLPH  et  al.  V.  STEWART.    (No.  7993.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Feb.  1,  1921.) 

Appeal  and  error  €=>773(4)— Where  no  brief 
filed,  appeal  dismissed  for  want  of  prosecu- 
tion. 
Though  it  is  the  established  rule  of  the 
(5ourt  of  Civil  Appeals  when  appellant  fails  to 
file  his  brief  and  the  court's  attention  is  called 
to  such  failure  to  dismiss  the  appeal  for  want 
of  prosecution,  yet  where  court's  attention  was 
not  called  to  omission  to  file  briefs,  and  no  er- 


ror was  apparent  «f  record,  affixmanc*  wai 
proper. 

Appeal  from  District  Court;  Orlmes  CkmD- 
ty:  J.  A.  Piatt,  Judge. 

Suit  by  Mrs.  Anna  L.  Stewart  against  P. 
J.  Bandolph  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

liANE,  C.  J.  This  suit  was  brought  by  ap- 
pellee, Mrs.  Anna  L.  Stewart,  against  appel- 
lants, P.  J.  Randolph,  Carl  T.  Harper,  and 
H.  A.  Turner,  and  R.  J.  BandoliA,  who  has 
not  appealed.  The  plaintiff  alleged  that  she 
is  the  owner  and  In  possession  of  a  certain 
406-acre  tract  of  land  situated  in  Grimes 
county,  Tex.;  that  the  defendants  have  pro- 
cured deeds  purporting  to  convey  said  land, 
or  a  portion  thereof,  to  defendants  P.  J.  Ban- 
dolph, Carl  T.  Hari)er,  and  H.  A.  Tamer,  and 
had  same  recorded  for  the  purpose  of  de- 
frauding her  out  of  the  title  to  said  land; 
that  defendants  are  fraudulently  daimtng  an 
Interest  in  said  land  by  virtue  of  said  deeds; 
that  said  deeds,  and  each  of  them,  constltata 
and  cast  a  cloud  upon  plaintiff's  title  to  said 
land.  (Each  of  said  deeds  being  described  in 
the  petition.)  She  alleged  that  in  perfecting 
her  title  to  said  land  she  paid  the  defendant 
R.  J.  Randolph  $1,000.  She  prays  for  a  can- 
cellation of  each  of  said  deeds;  and  In  the 
alternative  she  prayS  that.  In  the  event  said 
deeds  are  not  cancelled,  then  that  she  have 
Judgment  against  R.  J.  Bandolph  for  the  $1,- 
000  paid  by  her  to  him.  R.  J.  Randolph  an- 
swered, disclaiming  any  Interest  in  the  land 
sued  for,  and  generally  denied  as  to  all  other 
allegations  of  plaintiff  charging  him  with 
any  wrong.  Defendants  P.  J.  Randolph, 
Carl  T.  Harper,  and  H.  A.  Turner  answered 
by  general  and  special  exc^tiona,  which 
were  by  the  court  overruled.  They  also  de- 
nied all  and  singular  the  allegations  of  plain- 
tiff's petition,  and  pleaded  not  guilty.  They 
alleged  that  they  are  the  owners  of  a  one- 
fourth  undivided  part  of  the  said  405-acre 
tract,  and  prayed  for  removal  of  a  cloud  cast 
upon  their  title  by  reason  of  a  certain  Judg- 
ment theretofore  rendered  in  a  former  suit 
in  favor  of  plaintiff  against  R.  J.  Randolph 
and  one  W.  T.  Dechard  for  the  land  in  con- 
troversy. The  cause  was  tried  before  tlio 
court  without  a  Jury,  and  Judgment  was  r«i- 
dered  In  favor  of  the  plaintiff,  canceling  the 
deeds,  the  cancellation  of  which  was  prayed 
for  by  the  plaintiff,  and  adjudging  that  nd- 
ther  of  the  defendants  take  anything  by  their 
cross-action.  All  costs  were  adjudged  against 
the  defendants  Jointly  and  severally.  P.  J. 
Randolph,  Carl  T.  Harper,  and  H.  A.  Turner 
have  appealed. 

None  of  the  parties  have  filed  briefs  tn  this 
court  It  Is  the  established  rule  of  this  court, 
when  appellant  fails  to  file  his  brief  and  our 
attention  Is  called  to  such  failure,  to  dismiss 
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the  appeal  fbr  want  of  prosecntlon;  Imt,  as 
thla  case  was  sobmltted  without  our  atten- 
tion being  called  to  the  fact  that  no  bilefB 
had  been  filed,  we  paraned  another  coune, 
and,  instead  of  dismissing  the  appeal,  we  af- 
firmed the  JudgmenO 

Before  affirming  the  judgment,  however, 
we  examined  the  recordwn  file  In  this  court, 
and,  having  found  no  error  apparent  there- 
from which  would  require  at  our  bands  a  re- 
versal of  the  Judgment  rendered,  the  same 
was,  for  the  reasons  stated.  In  all  things  af- 
firmed. 

Affirmed. 


HUTCHENRIDER  at  al.  v.  SMITH. 
(No.  6517.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 

tonio.     Feb.  23,   1921.     Rehearms 

Denied  March  23,  1921.) 

1.  Homestead  «e9 1 8— Property  of  nnmarrled 
ttaugbter  lirto  wblcb  famiry  moved  after  de- 
stractloB  of  bortestead  beld  not  a  bemestead. 

Where  an  unmarried  woman,  living  with 
ker  parents  and  two  sisters,  purchased  a  house 
and  lot  adjoining  the  family  homestead,  and 
after  the  death  of  the  mother  and  the  destruc- 
tion of  the  family  home  By  fire  the  father  and 
daughters  moved  into  sndi  house,  and  they 
were  not  dependent  on  any  one  member  of  the 
family  as  the  head  Of  the  family,  the  daughters 
being  self-supporting,  and  the  father,  if  de- 
pendent on  any,  being  dependent  on  all,  the 
premises  did  not  constitute  a  homestead. 

2.  Homestead  «=»36— Claimant  must  have  been 
aotsally  employed  In  business  to  give  ohar- 
aeter  of  business  homestead. 

In  order  to  impress  the  character  of  a 
business  homestead  on  property,  the  claimant 
must  have  been  actually  employed  in  a  business 
there. 

3.  Homestsad  «=93&— Rooming  house  owned  by 
danghtsr  held  not  fatber's  hnslnsss  home- 
stead. 

Where  an  unmarried  daughter  bought  a 
house  and  lot  adjoining  her  parents'  homestead, 
took  charge  of  it,  rented  the  rooms  in  it,  re- 
turned it  for  taxation  and  exercised  all  the 
rights  of  ownership  over  it,  it  was  not  the 
father's  business  homestead. 

4.  Homestead  ®s970— Tearing  down  fences  and 
using  daughter's  property  with  father's  did 
not  make  It  a  homestead. 

Tearing  down  fences  between  the  home- 
stead of  a  family  and  adjoining  property  owned 
by  an  unmarried  daughter  and  putting  an  auto- 
mobile belonging  to  one  or  both  places  in  a 
garage  on  one  of  the  lots  did  not  make  the 
daughter's  property  a  part  of  the  'homestead. 

Error    from    District    Court,    McLennan 
County;   H.  M.  Bichey,  Judge. 

Suit  by  William   Smith  against  Theresa 
Butcbenrider    and    others.      Judgment    for 
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plaintiff,  and  defendants  bring  error, 
firmed. 

AUan  V.  McDonnell  and  J.  D.  WlUiamsoo, 
both  of  Waco,  for  plaintiffs  In  error. 

Johnston  &  Hughes,  of  Waco,  for  defend- 
ant in  error. 

FLY,  G.  J.  This  Is  a  suit  by  defendant  In 
error  to  recover  of  Theresa,  Rosa,  and  Edna 
Hntchenrider,  three  unmarried  sisters,  the 
sum  of  $6,390.82,  alleged  to  be  due  him  for 
labor  and  material  used  in  converting  a  12- 
room  house  Into  a  20-room  apartment  bbild- 
ing,  and  to  foreclose  a  mechanic's  and  mate- 
rialmen's lien  on  the  premises  as  against 
the  parties  named  and  the  Old  Dominion 
Trust  Company,  which  hdd  deeds  of  trust 
on  the  property.  The  three  women  claimed 
that  the  property  was  their  homestead,  and 
that  no  written  lien  had  been  given  by  them 
for  labor  and  material.  The  Old  Dominion 
Trust  Company  answered  that  the  Misses 
Hutchenrlder  had  executed  to  it  two  deeds 
of  trust,  the  two  aggregating  $8,500;  that 
their  loan  wns  made  only  in  case  their  mort- 
gages were  a  first  lien  on  the  property ;  that 
It  had  never  paid  any  money  to  the  Hutcben- 
riders,  and  had  no  lien  on  the  property  ex- 
cept for  expense  incurred  for  examination 
of  the  title  and  preparation  of  papers  for 
the  loan.  The  only  real  contest  in  the  case 
was  as  to  the  homestead  character  of  the 
property.  The  cause  was  submitted  on  spe- 
cial issues,  and  on  the  answers  of  the  jury 
thereto  judgment  was  rendered  in  favor  of 
Smith,  as  against  the  Misses  Hutchenrlder, 
for  $6,390.82,  with  Interest  and  with  a  fore- 
closure of  the  lien  claimed  by  him  on  the 
premises  as  against  all  the  parties. 

[1]  The  facts  were  that  In  October,  1909, 
the  father  and  mother  of  the  three  Misses 
Hutchenrlder  were  living  in  their  home  on 
a  75-foot  front  lot  In  Waco,  Tex.,  at  No.  927 
Washington  street.  They  bad  lived  on  that 
lot  since  1885  or  1886,  claimhig  it  as  their 
homestead.  The  Misses  Hutchenrlder  were 
members  of  the  family  living  with  their  i>ar- 
ents.  In  the  mouth  named  in  1909,  another 
lot  was  bought,  and  the  vendee  in  the  deed 
was  Theresa  Hutchenrlder.  The  lot  adjoin- 
ed the  homestead  of  the  parents,  and  had  on 
it  an  11  or  12  room  house.  This  house  was 
at  1003  Washington  street,  and  was  used  aa 
a  boarding  house.  The  mother  died  on  Jan- 
uary 1,  1917,  and  about  two  months  thereaft- 
er the  house  at  No.  927  was  destroyed  by  fire, 
and  the  father  moved  with  his  daughters  in- 
to the  house  at  1003  Washington  street.  On 
June  18,  1918,  the  oral  contract  for  enlarg- 
ing that  house  was  made  with  defendant  In 
error  by  plaintiffs  in  error.  The  father  at 
that  time  was  83  years  old,  was  quite  feeble, 
and  engaged  in  no  business,  but  was  living 
with  his  daughters,  who  rented  rooms  in  the 
house  in  controversy,  and  had  been  renting 
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rooms  therein  since  1909.  Thej  lived  in  the 
old  homestead  until  It  burned.  The  house 
at  No.  1003  was  rendered  for  taxation  by 
Theresa  Hutchenrider,  who  held  a  deed  for 
the  same,  and  she  executed  notes  for  the  de- 
ferred payments.  The  old  homestead  was 
rendered  for  taxation  by  the  father,  as  well 
as  other  property  he  owned.  The  house  on  lot 
1003  was  insured  in  the  name  of  the  Misses 
Hutchenrider,  and  the  one  on  lot  927  in  the 
name  of  the  father,  and  he  collected  the  in- 
surance when  his  house  burned.  The  Misses 
Hutchenrider  executed  the  deeds  of  trust  to 
the  Old  Dominion  Trust  Company,  represent- 
ing therein  that  the  house  and  lot  was  not  a 
homestead.  The  facts  and  circumstances 
were  of  sufficioit  force  to  Justify  the  Jury  in 
finding  that  the  house  in  controversy  was 
never  any  part  of  the  homestead,  but  was 
bought  by  Theresa  Hutchenrider  for  a  room- 
ing house,  and  that  her  father  never  at  any 
time  had  any  interest  In  or  exercised  any 
control  over  the  house  and  lot  The  evidence 
showed  the  Misses  Hutchenrider  agreed  to 
pay  defendant  in  error  the  sum  claimed  by 
him  for  making  the  improvements,  and  that 
the  work  was  done  and  material  furnished, 
as  agreed.  The  facts  all  tended  to  show  that 
H.  Hutchenrider  never  claimed  the  lot  in 
controversy  as  part  of  his  homestead,  or  ever 
exercised  any  control  over  it.  The  father 
was  present  at  the  trial,  but  did  not  testify. 
The  Hutchenriders  got  the  benefit  of  the  la- 
bor and  material  of  defendant  In  error  and 
never  paid  for  it,  but  seek  to  evade  payment 
under  a  claim  of  homestead. 

There  was  sufficient  evidence  upon  which 
to  base  a  finding  that  the  lot  conveyed  to 
Theresa  Hutchenrider  was  never  any  part 
of  the  homestead  at  No.  927  Washington 
street,  and  was  never  owned  by  the  i>arents 
of  the  three  women  named  in  this  suit,  and 
consequently  up  to  the  time  that  the  home 
at  927  was  burned  had  not  been  Impressed 
with  the  homestead  character.  It  is,  how- 
ever, the  contention  of  plaintiffs  in  error 
that  when  their  father  moved  into  1003  with 
them  a  family  was  constituted  thereby,  and 
the  homestead  character  became  attached  to 
the  property.  A  number  of  authorities  are 
cited,  but  they  fall  to  sustain  the  proposition 
under  the  facts  of  this  case.  There  can  be 
no  doubt  that  if  Miss  Theresa  Hutchenrider 
went  into  the  house  In  controversy,  having 
with  her  her  sisters  and  father,  all  of  whom 
were  dependent  upon  her  and  whom  she  was 
morally  bound  to  support,  and  did  support, 
she  might  have  t>ecome  the  head  of  a  family 
within  the  purview  of  the  C5onstitutlon.  But 
the  evidence  showed  that  the  sisters  were 
self-supporting,  and  that  the  father  receiv- 
ed, after  the  house  burned,  $3,000  in  cash, 
and  owned,  not  only  his  Interest  in  the  lot 
on  which  the  house  was  burned,  but  other 
property  beside.  The  Jury  found  that  no 
member  or  members  of  the  four  or  five  peo- 
ple who  lived  In  the  house  were  dependent 


on  any  one  of  them  as  a  head  of  tbe  aggre- 
gation for  a  support  Both  Miss  Edna  and 
Miss  Theresa  swore  that  neither  of  them 
was  the  head  of  a  family,  and  Miss  Rose 
does  not  seem  to  have  been  accused  of  hoidr 
ing  such  a  position,  but  was  an  employ^  in 
the  Waco  PubUc  Library. 

In  Boco  T.  Oree^t)  50  Tex.  483,  it  is  held 
that  the  requisites  of  a  fkmily,  onder  Uw 
homestead  law,  are: 

*'l.  It  is  one  of  social  atatas,  not  of  mer« 
contract  2.  Legal  or  moral  obligation  on  the 
head  to  support  the  other  members.  3.  Corre- 
sponding state  of  dependence  on  the  part  of 
other  members  for  their  support" 

If  the  evidence  fully  established  the  de- 
pendency of  the  father,  upon  whom  did  it 
rest?  There  were  three  girls  in  the  family, 
all  of  them  earning  a  living,  and  which  was 
the  head  of  the  family?  All  of  them  claim- 
ed to  contribute  to  the  support  of  the  fa- 
ther, and  if  dependent  It  was  upon  all  of 
them,  and  all  must  have  been  the  head  ot 
the  family,  which  would  be  an  absurdity. 
Mlas  Theresa  transferred  a  one-third  inter- 
est in  the  property  to  each  of  her  sisters,  al- 
though she  swore  that  it  belonged  to  her 
father's  homestead. 

This  is  not  the  case,  aa  are  the  cases  dted, 
where  constituent  members  of  a  family  have 
died  off,  leaving  one  or  more  members  sur- 
viving on  property,  a  homestead,  but  one 
where  there  is  a  failure  to  show  that  this 
property  was  ever  a  part  of  the  original 
homestead,  and  it  is  sought  to  Impress  it 
with  the  homestead  character  by  the  fact 
that  after  the  h<Hnestead  house  burned  the 
surviving  members  of  the  family  moved  into 
a  house  owned  by  one  of  them.  As  held  in 
Bank  v.  Sokolskt,  62  Tex.  Civ.  App.  324,  131 
S.  W.  818: 

"When  a  homestead  is  acquired  during  the 
existence  of  the  marriage  relation,  upon  the 
death  of  either  spouse  the  homestead  exemp- 
tion is  continued  during  the  life  of  the  survivor, 
although  occupied  by  such  survivor  alone.  But 
this  continuance  of  the  homestead  protection 
after  the  'family'  ceases  to  exist  does  not  apply 
to  a  homestead  acquired  I7  the  surviving 
spouse  after  the  severance  ot  the  marriage  re- 
lation." 

It  certainly  would  not  apply  to  property 
acquired  by  a  single  daughter  of  the  family 
and  sought  to  be  made  a  homestead  after 
removal  from  the  original  homestead. 

[2]  It  is  needless  to  farther  discuss  the 
transformation  of  the  lot  in  controversy  Into 
a  homestead  after  the  death  of  the  moth» 
and  the  destruction  of  the  house  at  927  by 
fire,  for  in  the  pleadings  the  property  Is 
claimed  to  be  a  part  of  the  homestead  of  B. 
Hutchenrider.  This  claim  is  made  in  the 
face  of  the  fact  that  the  land  in  controversy 
was  conveyed  to  Theresa"  Hutchenrider;  that 
she  alone  executed  notes  A>r  the  purchase 
money;  that  she  alone  exercised  control  over 
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tbe  iJroperty,  rendering  it  for  taxation  and 
raising  money  on  It.  The  father  never  at 
any  time  laid  any  <dalm  to  the  land,  and 
never  lived  on  It  until  the  home  bnmed. 
The  lot  at  1003  Washington  street  was  never 
used  by  H.  Hutchenrlder  as  a  place  of  busi- 
ness. If  he  did  any  business  at  the  place, 
the  record  falls  to  indicate  it.  In  order  to 
Impress  the  character  of  a  business  home- 
stead on  the  pr<^rty,  be  must  have  been 
actually  employed  in  a  business  there. 
Shryock  &  Rowland  v.  liatlmer,  57  Tex.  674. 
In  the  case  of  Lyon  v.  Files,  50  Tex.  Oiv. 
App.  630,  110  S.  W.  999,  the  appellee  had 
built  a  rent  house  on  his  home  property,  and 
obtained  judgment  for  the  rent  house  as  his 
business  homestead,  but  in  reversing  the 
Judgment  the  Court  of  Civil  Appeals  of  the 
Fifth  District  held: 

"It  seems  clear  that  the  renting  of  rooms  by 
appellee  was  not  the  pursuit  of  a  calling  with- 
in the  meaning  of  the  Constitution.  Nor  do  we 
thinli  the  renting  of  rooms  in  the  manner  shown 
by  the  evidence  constituted  such  a  'business' 
as  tbe  Constitution  contemplates  in  exempting 
a  place  for  the  exercise  of  his  business.  The 
renting  of  rooms  in  the  manner  shown  by  the 
evidence  does  not  constitute  the  exercise  of  a 
calling  or  business  within  the  meaning  of  the 
Constitution,  and  the  giving  of  thia  charge  was 
error." 

[3,4]  The  facts  In  that  case  were  that 
EMles  owned  a  lot  on  which  was  situated  his 
hcnne,  and,  after  being  abseit  for  2  years 
with  the  Intention  of  returning,  he  returned, 
and,  his  home  being  occupied  by  a  tenant  on 
a  lease  which  would  not  expire  for  six 
months.  Files  built  a  house  on  tbe  other  end 
of  bis  lot,  and  lived  in  it  until  the  sdx  months 
had  expired,  when  he  moved  into  his  home, 
and.  rented  the  new  house.  He  also  rented 
rooms  in  bis  old  home,  and  the  rents  from 
the  new  house  and  tbe  rooms  formed  the 
only  means  of  support  for  him  and  his  fam- 
ily. He  claimed  the  new  house  as  his  busi- 
ness homestead,  but  tbe  appellate  court  held 
against  bim.  The  facts  in  that  case  were 
much  stronger  in  favor  of  a  homestead  than 
In  this,  where  a  spinster  daughter  buys  an 
adjoining  lot  to  her  parents'  homestead, 
takes  charge  of  the  house  on  It,  rents  the 
rooms  in  it,  returns  it  for  taxation  and  exer- 
cises all  the  rights  of  ownership  over  it 
The  lot  in  controversy  was  not  a  part  of  the 
old  homestead  lot,  as  In  the  case  died,  and 
could  not  become  a  part  of  the  homestead 
unless  it  was  used  as  a  place  of  business  of 
H.  Hutchenrlder,  and  there  is  no  testimony 
to  sustain  any  sucb  proposition.  Tearing 
down  fences  between  the  two  properties  and 
putting  an  automobile  belonging  to  one  or 
both  places  in  a  garage  on  one  of  the  lots 
would  not  Indicate  a  homestead.  The  i>lace 
was  never  used  as  a  place  of  business  by  H. 
Hutchenrlder,  nor  was  it  a  part  of  his  home- 


stead.   As  said  In  fhe  cited  case  of  Sbryock 
&  Rowland  t.  Latimer: 

"To  preserve  the  place  of  husiness,  which  is 
separate  and  distinct  from  the  home,  as  a 
part  of  the  homestead,  two  things  must  con- 
cur: (1)  The  head  of  the  family  must  have 
a  calling  or  business  to  which  the  property  is 
adapted  and  reasonably  necessary.  (2)  Such 
property  must  be  used  as  a  place  to  exerdse 
tbe  calling  or  business  of  the  head  of  the  fam- 
ily." 

No  sudi  case  is  here  presented,  and  no 
claim  of  the  place  being  a  homestead  was 
ever  heard  of  nntU  it  became  desirable  to  de- 
feat the  debts  due  a  contractor  for  labor  and 
material  furnished  by  him. 

None  of  the  assignments  of  error  presents 
error,  and  each  of  them  is  overruled. 

The  judgmoit  Is  affirmed. 


MoKAY  V.  KINQ-COLLIE  CO.     (No.  9409.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  24,  1920.) 

1.  Jnstlees  of  the  peaoe  «=>I47(I)  —  Appeal 
may  be  taken  from  ovemiiing  plea  of  priv- 
ilege. 

Under  Rev.  St.  art.  1903,  as  amended  in 
1917  (Laws  1917,  c.  176  [Vernon's  Ann.  Qv. 
St.  Supp.  1918,  art  1903]),  prescribing  the  du- 
ties of  the  Judge  or  Justice  of  the  peace  when 
a  plea  of  privilege  is  entered,  and  authorizing 
an  appeal  from  a  judgment  sustaining  or  over- 
ruling the  plea,  the  right  of  appeal  is  given 
from  an  order  overruling  the  plea  of  privilege 
made  by  a  Justice  of  the  peace  the  same  as 
from  that  made  by  any  other  court. 

2.  Jmtices  of  the  peace  «s>l88( I)— County 
court  on  appeal  heart  plea  of  privilege  de 
novo. 

The  county  court,  on  appeal  from  an  order 
of  the  justice  of  the  peace  denying  a  plea  of 
privilege,  hears  the  plea  of  privilege  de  novo, 
and  if  be  sustains  it  he  can  render  an  order 
changing  the  venue  to  the  proper  justice  court 
of  the  county  of  defendant's  residence,  and 
if  he  overrules  the  plea  be  can  oi'der  th^  records 
transmitted  to  the  justice  court  where  the  case 
originated. 

3.  Justices  of  the  peace  <S=»I47(I)— Lack  of 
power  to  command  Justice  does  not  prevent 
appeal  on  plea  of  privilege. 

The  fact  that  the  county  court  could  not 
command  any  justice's  court  to  which  the  case 
was  transferred  to  proceed  with  the  trial  of  tbe 
case  on  its  merits  after  an  appeal  on  a  plea  of 
privilege  does  not  defeat  the  right  of  appeaL 

Appeal  from  Montague  County  Court;  W. 
T.  Russell,  Judge. 

Action  by  the  King-Collie  Company  against 
J.  M.  McKny.  From  an  order  of  the  county 
court  dismissing  defendant's  appeal  from  the 
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mling  of  tbe  }nstlce  of  the  peace  denying  his 
plea  of  privilege,  defendant  appeal*.  Be- 
versed  and  remanded,  with  directions. 

J.  L.  Rudy,  of  Bowie,  for  appellant. 
Benson  ft  Benson,  of  Bowie,  for  appellee. 

DUNKIilN,  J.  The  Klng-OolHe  Oompany 
Instituted  this  suit  against  J.  M.  McKay  In 
the  Justice  court  of  precinct  No.  '4,  Montague 
county,  to  recover  an  alleged  Indebtedness  of 
$115.44.  The  defendant  was  a  resident  dti- 
sen  of  Wise  county,  where  citation  was  served 
upon  him.  Be  filed  his  plea  of  privilege  to 
t>e  sued  in  the  county  of  his  residence.  The 
plaintiff  filed  a  controverting  plea,  and  also 
exceptions  to  the  plea  of  privilege  In  the 
justice  court  the  plea  of  privilege  was  over- 
ruled, and  from  that  interlocutory  order  the 
defendant  prosecuted  an  appeal  to  the  coun- 
ty court.  In  the  latter  court  the  plaintiff's 
motion  to  dismiss  appeal  was  sustained  on 
the  ground  that  that  court  had  no  Jurisdic- 
tion to  determine  the  issue  of  venue  prior  to 
a  trial  of  the  case  <m  its  merits.  The  de- 
fendant has  appealed  to  this  court  from  that 
order  of  dismissal. 

[1]  By  act  of  the  Legislature,  passed  In 
1917  (Laws  1917,  c.  176  [Vernon's  Ann.  Civ. 
St  Supp.  1918,  art  1903]),  article  1903  of  the 
Revised  Statutes  was  amended.  After  pre- 
scribing the  requisites  of  a  plea  of  privilege 
and  of  the  controverting  plea  In  r^y  there- 
to, the  article  reads: 

"Upon  the  filing  of  such  controverting  plea 
the  judge  or  the  jastice  of  the  peace  shall  note 
on  same  a  time  for  a  hearing  on  the  plea  of 
privilege;  provided,  however,  that  the  hearing 
thereon  shall  not  be  had  until  a  copy  of  such 
controverting  plea,  including  a  copy  of  snch 
notation  thereon,  shall  have  been  served  on 
each  defendant  or  .his  attorney,  for  at  least 
ten  full  days  ezdusive  of  the  day  of  service 
and  day  of  hearing.  If  the  parties  agree  upon 
a  date  for  such  hearing  it  shall  not  be  neces- 
sary to  serve  the  copy  above  provided  for. 
Either  party  may  appeal  from  the  judgment 
sustaining  or  overruling  the  plea  of  privilege, 
and  if  the  judgment  is  one  sustaining  the  plea 
of  privilege  and  an  appeal  is  taken,  such  appeal 
shall  suspend  transfer  of  the  venue  and  a  trial 
of  the  cause  pending  the  final  determination 
of  such  appeal." 

[2]  It  thus  appears  that  the  right  of  appeal 
Is  given  from  an  order  sustaining  or  over- 
ruling a  idea  of  privilege  made  in  the  justice 
court  the  same  as  In  any  other  trial  court 
It  js  true,  as  suggested  by  appellee,  that  nei- 
ther that  statute  nor  any  other  statute  con- 
tains any  specific  direction  with  reference 
to  what  shall  be  done  by  the  county  court  In 
the  event  the  plea  of  privilege  is  sustained 
or  overruled.  However,  we  have  reached  the 
conclusion  that  as  an  incident  to  the  right 
of  appeal,  given  by  that  statute  ftom  such 
interlocutory  order  by  the  justice  court,  the 
Legislature  Intended  that  all  sucb  steps 
should  be  taken  as  will  reas<niably  be  re- 


quired to  aocomidlali  ttwt  end.  On  appeal 
from  the  justice  court  to  tlie  county  court 
the  trial  is  de  novo,  the  eonnly  court  having 
no  aK>eUate  juilsdlctl<«  over  the  justice 
court  Henoe  the  trial  of  the  plea  of  i^vilege 
would  be  without  regard  to  the  detnnnina- 
tion  of  that  plea  by  the  justice  court  If  the 
idea  is  sustained,  then  the  county  court  can 
enter  an  order  changing  the  venue  to  the 
I^oper  justice  court  of  the  county  of  the  de- 
fendant's, residence,  and  order  all  papers 
transmitted  to  that  court  just  the  same  as 
could  be  done  by  the  justice  court  In  which 
the  suit  was  filed.  If  the  plea  of  privilege  is 
overruled,  the  county  court  could  then  order 
all  the  records  of  the  case,  together  with  the 
certified  copy  of  the  order  overruling  the 
plea,  transmitted  to  the  justice  court  where 
the  case  originated. 

[3]  While  it  is  true  that  the  county  court 
could  not  command  any  court  to  which  the 
case  was  transferred  to  proceed  with  the 
trial  of  the  case  on  its  merits,  yet  that  would 
be  no  objection  to  the  validity  of  such  an  or- 
der, since  the  same  could  be  said  of  apy  such 
order  made  by  any  trial  court  transferring 
the  case  to  another  court  after  th^  plea  of 
privilege  is  sustained. 

For  the  reasons  indicated,  the  order  of  the 
county  court  dismissing  the  defendant's  ap- 
peal from  the  Justice  court  is  reversed,  and 
the  cause  is  remanded  to  that  court,  with  di- 
rections to  proceed  to  a  determination  of  the 
plea  of  privilege  on  Its  merits,  and  after  de- 
terminlnjg  the  same  to  order  the  Cleric  of  that 
court  to  transmit  a  certified  copy  ot  such 
order,  together  with  all  the  papers  in  the 
case,  to  the  proper  justice  court,  as  indicated 
aboT& 


LEA   et   al.   v.   HELGERSON.     (No.    1767.) 

(Court  of  Civil  Appeals  of  Texas.    AmarOIo. 
March  9,  1921.) 

1.  Mines  and  minerals  <S=3B3— Contraet  Bade 
opinion  of  buyer's  attorney  test  of  validity 
of  title;  "per";  "per  the  opinion  of." 

Where  a  contract  for  sale  of  oil  and  gas 
rights  provided  that  the  depository  banking 
company  was  anthorized  to  repay  his  deposit 
of  1^00  to  the  buyer  on  proof  to  the  banking 
company  that  the  title  had  been  shown  to  be 
bad  "as  per  the  opinion  of"  the  buyer's  attor- 
ney, the  parties  did  not  intend  that  the  banking 
company  should  sit  as  a  court  to  determine 
whether  the  title  was  bad,  but  the  contract 
meant  that  the  opinion  of  the  buyer's  attorney 
was  the  means  whereby  the  fact  was  to  be 
proven,  "per"  meaning  by,  through,  or  bf 
means  of. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Per.] 

2.  iMInes  and  minerais  <s=>83— Burden  on  sell* 
er  seeking  to  avoid  affeet  of  attorney's  opin- 
ion as  to  validity  of  title. 

If  the  seller  of  oil  and  gas  rights  had 
sought  to  avoid  the  effect  of  the  opinioA  of  the 
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bayer's  attorney  that  his  title  ■vna  invalid  on 
the  KTomid  that  aneh  opinion  was  not  rendered 
in  good  faith,  the  contrnct  making  the  opinion 
the  test  of  whether  the  buyer's  deposit  should 
be  returned  to  him,  the  burden  would  have 
been  on  each  seller. 

Appeal  from  District  Court,  Ardier  Coun- 
ty ;  H.  F.  Weldon,  Judge. 

Suit  by  O.  M.  Helgerson  aigalnst  M.  A.  Lea 
and  others.  From  judgment  for  plaintiff,  de- 
fendants ai^eal.    Affirmed. 

E.  B.  Hendri<^8,  of  WIdilta  Falls,  and  R. 
S.  Morrison,  of  Archer  City,  for  appellants. 

Bonner  &  Bonner,  of  Wichita  Falls,  and 
W.  B.  Forgy,  of  Archer  City  (Wm.  N.  Bonner, 
of  Wicblta  Falls,  of  counsel),  for  appellee. 

BOTCE,  J.  M.  A.  Lea  and  O.  M.  Helgerson 
entered  into  a  written  contract  whereby  it 
was  agreed  tliat  said  Lea  was  to  sell  to  Qie 
said  Hdger8<m  the  oil  and  gas  rigbts  on  cer^ 
tain  lands  in  Archer  county,  T^. ;  that  tbe 
said  Lea  should  furnish  an  abstract  of  title 
to  said  proper^,  "sbowing  a  good  and  mer^ 
Aantable  title  to  said  land";  that  $700  of 
tbe  purdiase  price  was  to  be  deposited  by 
Helgerson  witb  tbe  Archer  Banking  Com- 
pany, and  tbat,  if  tbe  abstract  showed  "the 
title  to  be  good  in  M.  A.  Lea,"  tben  tbe  said 
Helgerson  should  pay  tbel  balance  of  such 
purchase  price,  and  in  default  of  such  addi- 
tional payment  tbe  bank  should  pay  the  said 
$700  to  Lea  "as  a  cash  liquidated  forfeiture" ; 
tbat,  "ia  case  said  title  shall  prove  to  be  bad 
in  the  said  Lea,  tben  and  in  ttiat  case  tbe 
Archer  Banking  Company  Is  herein  author- 
ised to  pay  said  $700  to  the  said  O.  M.  Hel- 
gerson, upon  tbe  proof  being  shown  to  said 
Banking  Company  that  said  title  has  been 
shown  to  be  bad,  as  per  the  opinion  of  said 
O.  M.  Hdgerson's  attorney."  The  $700  was 
deposited  with  the  Archer  Banking  Company 
as  agreed,  abstract  of  title  was  furnished  by 
the  said  Lea,  and  tbe  title  was  thereafter 
pronounced  bad  In  the  opinion  of  the  attorney 
examining  It  for  Helgerson,  who  thereupon 
demanded  the  return  of  his  deposit,  which 
was  refused.  lUs  suit  was  brought  by  the 
said  Helgerson  against  Lea  and  the  Banking 
Company  to  recover  said  sum  of  money.  It 
was  alleged  that  the  abstract  furnished  fail- 
ed "to  show  a  good  and  merchantable  title  to 
said  property,"  and  that  the  plalntlCTs  attor- 
ney rendered  an  opinion  thereon  "which 
showed  tltat  said  title  was  not  good  and  mer- 
chantable in  the  said  Lea."  On  trial  the  only 
evidence  offered  as  to  the  title  and  any  de- 
fects therein  consisted  of  the  opinion  of  the 
plaintiff's  attorney,  rendered  on  examination 
of  the  said  abstract,  which  opinion  pointed 
out  certain  alleged  defects  in  tlie  title,  and 
concluded  that  they  rendered  It  bad.  Tbe 
trial  court  beld  this  sufficient,  and  rendered 
judgment  for  tbe  plaintiff. 


[1]  Tbe  first  and  third  assignments  are 
based  on  the  contention  that  the  meaning  of 
the  contract  Is  to  require  that  Helgerson,  as 
a  condition  to  the  recovery  of  the  deposit, 
sustain  his  attorney's  opinion  of  the  title  by 
Independent  proof  of  tbe  facts  that  wonld 
show  that  defects  do  exist  and  render  ■  the 
title  bad.  We  overrule  these  assignments. 
"Per"  means  "by";  "through";  "by  means 
of."  Century  Dictionary;  Bouvler's  Law 
Dictionary.  We  construe  the  contract  as 
providing  tbat  the  opinion  of  plaintiff's  at- 
torney that  the  title  was  bad  was  the  means 
by  whl<^  this  fact  was  to  be  proven  to  the 
bank.  Surely  the  parties  did  not  intend  that 
tbe  bank  would  be  required  to  sit  as  a  kind 
of  court  to  hear  and  determine  tbp  facts  and 
law  necessary  to  a  decision  of  the  question 
of  whether  tbe  title  was  bad.  as  pointed  out 
In  tbe  attorney's  opinion.  We  think  that 
when  the  attorney  rendered  his  opinion  thai 
the  dtle  was  bad,  and  this  opinion  exhibited 
to  the  bank,  this  was  all  the  sbowing  plaintiff 
was  required  to  make  in  order  to  be  entitled 
to  a  return  of  his  money.  Oreer  v.  Inter- 
national Sto<*  Yards  Co.,  48  Tex.  Civ.  App. 
.370,  96  S.  W.  79. 

[2]  The  second  assignment  is  that  there 
was  no  evidence  to  support  the  court's  find- 
ing that  the  attorney's  opinion  was  rendered 
in  good  faith.  The  appellant  did  not  attack 
the  opinion,  either  by  pleading  or  evidence. 
If  he  had  sought  to  avoid  the  effect  of  the 
opinion  on  the  ground  that  it  was  not  render- 
ed in  good  faith,  tbe  burden  would  have  been 
upon  bim.  City  of  Amarillo  v.  W.  L.  Slayttm 
iV  Co.,  206  S.  W.  971.  As  he  did  not  raise  tbe 
issue,  he  has  no  ground  of  complaint  of  this 
finding  of  t^e  court. 

A(9rmed. 


PITTMAN  &  HARRISON  CO.  V.  SHOOK. 

(No.  9415.) 


(Court  of  CSvfl  Appeals  of  Texas. 
Dec.  24.  1920.) 


Ft  Worth. 


Corporations  «S3503(2)— Venae  of  action  for 
damaoes  as  to  seed  held  improperly  iaiil. 
Where  plaintiff,  of  H.  county,  sued  de- 
fendant corporation  domiciled  in  O.  county, 
alleging  that  througb  his  agent  be  ordered  win- 
ter turf  oats,  and  that  he  planted  tbe  oats, 
and  when  they  came  up  they  proved  to  be  not 
winter  oats,  but  common  white  oata,  killed 
by  the  freezes,  the  court  erred  In  overruling 
defendant's  plea  of  privilege  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1830,  exception 
24,  though  plaintiff  did  not  know  from  whom 
liiB  agent  in  H.  county  was  to  obtain  the  oats, 
and  though  tbe  agent  was  paid  for  ills  trouble, 
and  though  defendant  sent  out  a  sample  of  seed 
to  tbe  agent,  and  in  the  letter  accompanying 
the  same  stated  that  the  sample  was  wintet 
tnrt  oats. 
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Appeal  from  Haskell  Ooimty  Court;  Jas. 
P.  Eionard,  Judge. 

Action  by  M.  S.  Shook  against  the  Pitt- 
man  &  Harrison  Ckxnpany.  Judgment  for 
I^alntiff,  and  defendant  appeals.  Bevenied 
and  mnanded. 

Clyde  F.  Elkins,  of  HaskeU,  H.  B.  Jcmes, 
of  Corpus  Christl,  and  Preach  &  Harney,  of 
Sherman,  for  appellant 

McConnell,  Grissom  &  McKoizle,  for  ap- 
pellee. 

BUCK,  J.  Plaintiff,  M.  S.  Shook,  of  Has- 
kell county,  sued  defendant,  Plttman  &  Har- 
rison Company,  a  corporation,  domiciled  at 
Sherman,  Grayson  county,  Tex.  Plaintiff  al- 
leged that  on  or  about  August  27,  1918, 
through  his  agent,  he  ordered  from  defend- 
ant 65  bushels  of  winter  turf  oats  at  $1.75 
per  bushel,  that  the  defendant  represented 
that  the  seed  so  sold  were  capable  of  with- 
standing a  Tery  serere  winter,  and  that  said 
oats  would  afford  very  good  graslng  and 
yield  splendidly  In  a  dry  and  severe  winter. 
He  further  alleged  that  he  planted  the  oats, 
and  when  they  came  up  they  proved  not  to 
be  winter  turf  oats,  but  common  white  oats 
or  s<Hne  inferior  grade,  and  that  they  were 
killed  by  the  freezes,  and  that  he  lost  $999.- 
75,  including  the  cost  of  preparing  the 
ground,  planting,  and  cultiratlam.  Plttman 
&  Harrison  Company  filed  its  plea  of  privi- 
lege In  due  form  to  be  sued  in  Grayson  coun- 
ty. The  i^aintlff  filed  his  controverting  idea, 
and  evidence  was  heard,  and  a  Judgment  was 
rendered  overruling  the  plea,  frwn  which  de- 
fendant has  am>ealed. 

The  sustaining  of  the  venue  in  Haskell 
county  Is  dependent  upon  the  application  of 
thA  terms  of  exception  24,  under  article 
1830,  V.  S.  Tex.  dv.  Statutes,  which  reads 
in  part  as  follows: 

"Suits  against  any  private  corporation,  as- 
sociation or  joint-stock  company  may  be  com- 
menced in  any  county  in  wliich  the  cause  of 
action,  or  a  part  thereof,  arose,  or  in  which 
such  corporation,  association  or  company  has 
an  agency  or  representative,  or  in  which  its 
principal  office  is  situated." 

The  evidence  shows  that  plaintiff  went 
to  R.  E.  SherriU,  doing  an  elevator  business 
in  Hasl^ell,  and  asked  him  if  he  could  get 
him  some  winter,  turf  oats.  Mr.  Sberrlll  re- 
plied that  he  would  try,  and  wrote  to  a 
number  of  places,  asking  about  such  seed. 
Finally  be  received  a  sample  of  winter  torf 
oats  from  the  defendant  company.  He  or- 
dered 65  bushels,  intending  to  keep  15  bush- 
els himself.  The  oats  were  billed  as  winter 
turf  oats.  When  they  reached  Hai^ell, 
plaintiff  was  notified,  and  sent  a  wagon  for 
his  50  bushels  and  paid  for  them.  Later  Mr. 
Sherrill  paid  for  the  entire  65  bndiels.  He 
told  plaintiff  he  would  charge,  and  did 
charge,  liim  25  cents  a  bushel  for  the  trou- 


ble, and  estimated  that  the  freight  charges 
amoimted  to  25  ceata  a  bushel.  At  any  rate, 
plaintiff  paid  Sherrill  $2.25  a  bushel  for  the 
seed.  He  knew  before  the  seed  were  or- 
dered that  they  were  to  be  ordered  from 
Sherman,  but  did  not  know  from  whom  they 
were  to  be  ordered. 

Did  a  part  of  plaintiff's  cause  of  action 
arise  in  HaskeU  county?  In  Railway  Co.  v. 
Elill,  63  Tex.  381,  61  Am.  Bep.  642,  it  is  said: 

"This  conrt  has  held  tha't  a  cause  of  action 
consists  as  well  of  the  right  of  the  plaintilf 
as  of  the  injury  to  that  right  PhiUio  ▼. 
BIythe,  12  Tex.  127." 

See  KeU  Milling  Co.  v.  Bank,  155  S.  W.  325 ; 
Wright  V.  Graves,  198  8.  W.  998;  Cummer 
Mfg.  Co.  V.  KeUam  Bros.,  203  S.  W.  463; 
Cuero  Cotton  Oil  &  Mfg.  Co.  v.  Feeders'  Sup- 
ply Co.,  203  S.  W.  79 ;  Baker  Hanna  &  Go.  v. 
Kempaer,  204  S.  W.  350. 

In  Gulnn  v.  Texas  Drug  Co.,  219  S.  W.  507, 
tlie  Dallas  Court  of  Civil  Appeals  held  that 
where  a  druggist  in  Kaufman  county  oider 
ed  elixir  frmn  a  Dallas  drug  company,  and 
the  company  delivered,  in  good  faith,  a  cer- 
tain poison,  and  the  druggist  in  Kaufman 
county  drank  of  the  same,  that  the  cause 
of  action  for  the  injury  arose  in  Dallas  coun- 
ty. In  Kdler  v.  State,  87  S.  W.  069,  1  L. 
B.  A.  (N.  S.)  489,  the  Court  of  Criminal  Ap- 
peals held  that  where  liquor  was  turned  over 
to  a  common  carrier  under  a  C.  O.  D.  ship- 
ment that  prosecution  for  illegal  sale  in  the 
county  of  the  destination  could  not  be  sus- 
tained. See,  also,  Boblnson  &  Martin  v.  H. 
&  T.  C.  Ry.'Co.,  106  Tex.  185,  146  S.  W.  637, 
in  a  case  holding  that  neither  payment  of 
the  price  nor  actual  delivery  is  necessary  to 
pass  title.  In  Texas  Seed  &  Floral  Ca  v. 
Sdinoutze,  209  S.  W.  495,  where  a  sale  of 
broom  corn  seed  was  entered  into  in  Dallas 
county,  but  the  seed  were  sent  to  Kaufman 
county,  where  they  were  planted  and  prov- 
ed to  be  cane  seed,  it  was  held  that  the 
venue  in  a  suit  against  the  seed  company 
was  in  Dallas  oonnty.  In  36  Cyc.  p.  106, 
under  the  head  of  "Sales,"  it  is  said: 

"Ordinarily  a  delivery  of  goods  by  the  seller 
to  the  carrier  designated  by  the  pnrcliaser,  or 
to  one  usually  employed  in  the  transportation 
of  goods  from  the  place  of  the  seller  to  that 
of  the  purchaser,  is  a  delivery  to  the  pur- 
chaser, the  carrier  becoming  the  agent  or  the 
bailee  of  the  buyer." 

From  these  authorities,  and  others  whidi 
we  have  examined,  we  conclude  that  the 
plea  of  privilege  of  the  defendant  should  have 
been  sustained.  If  Plttman  &  Harrison  Co. 
V.  Boatenhamer,  210  S.  W.  973,  is  to  be  con- 
sidered as  contrary  to  the  other  authorities 
cited,  we  are  of  the  opinion  that  the  deci- 
sion is  contrary  to  the  trend  of  authorities 
upon  the  subject  The  evidence  in  this  case 
shows  that  SherrUI  ordered  the  seed  from 
Plttman  &  Harrison  Company  and  that 
he    paid   the   freight   thereon   to    Haskell. 
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IberefoTe,  If  Pittman  ft  HarriBon  Company 
sent  other  seed  than  tbose  ordered,  snch 
breach  was  committed  In  Grayson  comity. 
The  discovery  of  such  breach  by  Shook  in 
Haskell  coimty  would  not  constitute  any  part 
of  the  cause  of  action  and  place  the  venue 
thereof  In  the  latter  county.  Nor  would  the 
fact  that  defendant  sent  out  a  sample  of 
seed  to  Mr.  Sherrlll,  and  that  In  the  letter 
accompanying  same  it  was  stated  that  the 
sample  was  winter  turf  oats,  affect  the  ques- 
tion of  venue  of  an  action  arising  out  of  the 
subsequent  breach  In  sending  other  than  win- 
ter turf  oats  in  response  to  the  order.  The 
cause  of  actlcxi  which  plaintiff  relies  on  Is 
based  on  the  mistake  occurring  at  the  time 
the  65  busliels  were  sent 

The  Judgment  below  will  be  reversed,  and 
the  cause  remanded  with  Instructloas  to 
tiie  trial  court  to  transfer  the  cause  to  the 
county  court  of  Graystm  county. 


LEATHERS  v.  CRAIQ  tt  al.    (No.  799Z) 

(Court  of  Civil  Appeals  of  Texas,  Oolveaton. 
Feb.  16,  1821.) 

1.  A|»p*al  aad  error  «s>770(l)— Wboro  oo 
kriof  for  appeliee,  appellant's  brief  reganl- 
ed  as  correct  proosatatlon  of  case. 

Where  appdlaat  alone  filed  a  brief,  the 
conrt  of  appeals  would,  under  Bules  40  and  41 
of  that  court  (142  S.  W.  ziv),  regard  appel- 
lant's brief  as  a  proper  presentation  of  the 
case  without   examining  the  record. 

2.  Eminent  domain  «=> 1 3— Exercised  only  for 
a  "pnbllo  use." 

The  right  of  eminent  domain  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6876, 
implies  that  the  purpose  for  which  it  may  be 
exercised  must  be  a  public  one,  and  not  a  mere 
private  one;  a  "public  use"  being  one  which 
concerns  the  whole  community  in  which  it  ex- 
ists, as  contradistinguished  from  a  particular 
individual  or  number  of  individuals. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Use.] 

3.  Easements  «s>ie— Private  roads  «=32(l)— 
No  necessity  for  road;  partition  of  tract  ear- 
ries  with  it  right  to  use  existing  roads  there* 
la. 

Where  tlie  owner  of  a  tract  subdivided  it 
between  his  children,  and  prior  to  the  subdivi- 
sion there  were  pnldic  roads  bounding  it  giv- 
ing convenient  access  to  the  church,  school, 
gin,  mill,  and  store  used  by  the  occupants, 
and  private  ways  over  the  land  iotersecting  the 
public  roads,  the  parties  living  on  any  subdi- 
vision who  would  otherwise  be  cut  oif  by  other 
sut>divi8ionB  had  the  right  to  demand  access  to 
and  the  use  of  the  prior  existing  private  roads 
over  other  snbdivisions,  under  the  rule  that 
partition  of  real  estate  among  heirs  carries 
wi.th  it  by  implication  the  same  right  of  way 


from  one  part  to  and  over  the  other  as  had 
been  plainly  and  obviously  enjoyed  by  the  com- 
mon  ancestor,  and  they  could  not  ait  by  and 
permit  themselves  to  be  cut  olf  by  their  kindred 
and  then  demand  of  the  owner  of  an  adjoining 
tract  that  he  give  them  an  outlet  over  his  land, 
80  that  they  had  no  legal  right  under  Vernon's 
Sayles'  Ann.  dr.  St  1914,  art  6876,  to  have 
opened  such  a  new  road  over  such  adjoining 
tract;   it  not  being  a  road  of  necessity. 

4.  Private  roads  «=>2( I)— Opening  of  unneO'. 
eosary  road  may  bo  epjolaed. 
Where  commisBioners  had  no  legal  right  to 
order  a  road  opened  across  plaintiff's  land  un- 
der Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
6876,  he  had  a  right  to  enjoin  their  action  as 
l>eing  wilihout  jurisdiction  by  suit  in  district 
court;  the  remedy  by  appeal  to  the  county 
court  nnder  article  6882  being  inadequate. 

Appeal  from  District  Court,  Leon  County ; 
J.  A.  Piatt,  Judge. 

Suit  by  J.  F.  Leathers  against  C  D.  Craig 
and  otheiB.  From  Judgment  for  defendants, 
plaiutifC  appeals.     Beversed  and  remanded. 

W.  D.  Laoey,  of  Nonnangee,  B.  D.  Dashlell, 
of  Jacksonville,  and  Gardner  ft  Hopkins,  of 
Palestine,  for  appellant 

LANE,  J.  N.  B.  Tfaomason  was  formerly 
the  owner  of  about  8,000  acres  of  land,  a 
part  of  the  Del  Valle  eleven-league  grant  In 
Xieon  county,  Tex.  Tills  land  lies  Just  north 
of  about  700  acres  of  land  owned  by  appel- 
lant, J.  F.  Leatbera  There  is  a  public  road 
along  its  northern  boundary  line  running 
practically  east  and  west  and  Intersects  a 
public  road  leading  to  the  CenterviUe  and 
Alabama  Chrosslng  road,  which  lies  south  of 
the  land  of  appellant  Leathers,  at  the  north- 
west corner  of  the  Thomascm  land.  This  road 
connecting  the  CenterviUe  and  Alabama 
Grossing  road  with  the  road  first  mentiimed 
runs  along  the  west  line  of  the  Tbomason 
land  for  a  short  distance.  There  is  also  a 
narrow  lane  open  l)etween  the  Thomason  land 
and  that  of  appellant.  Leathers,  which  inter- 
sects the  last-mentioned  road.  All  these  roads 
are  so  connected  as  to  lead  to  CenterviUe, 
the  county  site  of  Leon  county,  and  to  the 
Raymond  road,  along  which  people  living  in 
that  neighborhood  get  their  malL  The 
church,  mill,  and  scboolhouse  attended  and 
patronized  by  those  living  witiiln  the  inclosed 
lands  of  Tbomason  and  others  are  situated 
Just  north  of  the  Thomason  land  and  on  the 
road  running  north  thereof.  Guy's  store,  the 
nearest  trading  point  for  those  living  in  that 
neighborhood,  and  their  gin,  can  be  easily  and 
conveniently  reached  by  means  of  the  above- 
mentioned  road,  and  such  roads  have  been  so 
used  for  audi  purposes  for  many  years.  For 
many  years  persons  living  on  the  Thomason 
land  have  traveled  private  roads  situated 
thereon  running  to  and  intersecting  the  roads 
lying  to  the  north  and  west  of  said  land.    In 
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taH,  the  diureb,  schoolhouse,  gin,  maO  route, 
and  county  site  above  mentioned,  can  be  more 
easily  and  conveniently  reached  by  traveling 
tlie  roads  mentioned  than  by  tbe  proposed 
road  hereinafter  mentioned. 

In  the  year  1919,  about  (me  year  before  the 
Institution  of  this  suit,  N.  B.  'niomason  sub- 
divided his  3,000-acre  tract  between  his  chil- 
dren. He  deeded  his  son  Lee  a  tract  bounded 
on  the  north  and  west  by  the  public  roads 
above  mentioned.  He  deeded  to  bis  son  W. 
A.,  sometimes  called  Wallace,  a  tract  boodd- 
ed  on  the  north  by  the  road  running  Just 
north  of  the  Tbomason  land;  and  he  deeded 
to  his  daughter,  Mrs.  Rodgers,  and  his  son 
Nat,  each  a  tract  of  land  lying  south  and  east 
of  the  lands  deeded  to  Lee  and  Wallace.  Aft- 
er said  3,000  acres  bad  been  so  subdivided, 
Lee  and  Wallace  fenced  their  lands,  cutting 
those  residing  on  the  lands  of  Xtodgera  and 
Nat  Tbomason  off  from  access  to  tbe  roads 
lying  north  and  west  of  said  3,000-acre  tract, 
except  by  means  of  private  roads  through  the 
lands  of  Lee  and  Wallace.  The  700  acres  of 
land  owned  by  appellant.  Leathers,  lying 
south  of  tbe  Tbomason  land,  is  bounded  on 
tbe  sonth  by  the  Centerrllle  and  Alabama 
Crossing  road,  which  runs  by  Guy's  store 
and  Intersects  tbe  road  lying  to  tbe  north  of 
the  Tbomason  tract 

At  the  May  term  of  the  oommlssioners* 
court  of  Leon  county  for  1919,  there  was  filed 
with  and  presented  to  said  court  the  tMaw- 
Ing  petition: 

"Th«  petition  of  the  nndersigned  citizena 
and  residents  of  Leon  county,  Tex.,  respectfully 
represents  unto  your  honorable  court,  that 
they  reside  in  road  precincts  No.  16  and  17, 
in  Iieon  county,  Tex.,  known  as  the  CentervlUe 
and  Alabama  Crossing  road,  in  commission- 
ers' precinct  No.  1,  Leon  comity,  Tex. 

"That  the  following  named  petitioners  re- 
side upon  the  Fernando  Del  Valla  eleven-league 
'  grant,  and  is  so  bounded  by  the  Trinity  river 
and  the  lands  of  divers  persons  as  to  be  com- 
pletely surrounded  and  inclosed  by  said  lands 
and  fences,  that  they  have  no  means  of  ingress 
and  egress  of  going  to  and  returning  from  their 
nearest  trading  point,  mill,  gin,  schoolhouse, 
.church  house  and  county  seat.  Their  nearest 
trading  is  at  Guy's  store  on  a  first-class  public 
road  leading  from  Ccnterville,  the  county  seat 
of  Leon  county,  Tex.,  to  Alabama  Crossing  on 
the  Trinity  river,  and  thence  to  the  town  of 
Crockett,  the  connty  seat  of  Houston  connty, 
Tex.  And  their  nearest  church  and  school- 
house  is  on  tbe  north  line  of  the  Fernando  Del 
Valle  eleven-league  survey.  That  the  names 
of  your  petitioners  liviog  within  said  inclosure 
are  as  follows,  to  wit: 

"Bob  Henry,  Thomas  Wallace,  John  Logan, 
George  Epps,  Arthur  Robinson,  Hubbard  Lew- 
is, E.  Downie   (all  parties  signing  by  mark). 

"And  we  the  undersigned  freeholders  resi- 
dent citizens  of  Leon  county,  Tex.,  residing  in 
road  precinct  No.  16  and  17,  In  commissioners' 
precinct  No.  1,  Leon  county,  Tex.,  hereby  join 
the  petition  of  Bob  Henry,  Thomas  Wallace, 
John  Logan,  George  H)pps,  Arthur  Robinson, 


Hubbard  Lewia,  B.  Dowale,  and  raqieetfaOr 

represent: 

"That  it  will  be  to  the  Interest  and  eonven" 
ience  of  your  petitioners  to  open  a  third-dass 
road  beginning  at  what  is  generally  known  as 
the  Egypt  Colored  Church  and  schoolhouse  on 
the  north  line  of  tiie  F.  Del  Valle  eleven-league 
survey; 

"Thence  N.  SB  E.  with  said  Dd  Valle  deren* 
league  north  line  to  the  northwest  comer  of 
W.  A,  Thomason's  707-acre  survey,  tbe  same 
beUag  the  N.  B.  comer  of  Lee  Thomason's  sur- 
vey, both  surveys  being  on  the  V.  Del  Valle 
eleven-league  grant; 

'Thence  south  35  east  with  the  dividing  line 
between  said  W.  A.  Thomason's  and  Lee  Thom* 
aaon's  surveys  700; 

"Thence  in  a  southeasterly  direction  across 
said  W.  A.  Thomason's  tract  1,750  varas  to 
the  N.  W.  corner  of  Mrs.  J.  W.  Rogers'  425.5- 
acre  survey,  same  being  the  S.  W.  comer  of 
W.  A.  Thomason's  Ill-acre  survey; 

"Thence  S.  SO  east  with  west  line  of  Mra.  J. 
W.  Rogers'  425.5-acre  survey  and  the  west 
line  of  Mrs.  Maggie  Thomason's  481.6-awe 
survey  881  varas  to  a  point  on  the  north  lino 
of  J.  F.  Ijeathers'  survey,  same  being  Mrs. 
Maggla  Thomaaon'a  S.  W.  corner; 

"Thence  in  a  southerly  direction  across  said 
J.  F.  Leathers'  survey  about  640  varas  to  the 
Centerville  and  Alabama  Crossing  road,  60 
varas  west  to  Willow  slough. 

"Wherefore  jronr  petitioners  pray  yonr  hon- 
orable court  to  appoint  a  jury  of  view  to  lay 
out  and  mark  said  third-class  road  and  for  an 
order  of  yonr  honorable  court  to  open  and  es- 
tablish Mid  public  road  aa  herein  prayed  for. 

his 
Ed    Henry.    Drew  "X    Parker.     P.  Ix  Lewis. 

mark 
L.  O.  Tabb.    J.  B.  Tnbb.    W.  R.  Cash.    Joe 
Tnbb.     Lem  Manning.     A.  B.  Tnbb.     U  B. 
Tubb.    Dan  Smith." 

This  petition  wag  sworn  to  by  tie  last 
signers,  only  three  of  whom  were  freeholders. 
All  of  tbe  first  signers  were  tenants  living 
on  the  Tbomason  lands,  and  were  then  living 
in  the  same  bousee  .in  whldi  they  bad  lived 
before  tbe  Tbomason  land  was  subdivided. 

On  tbe  14th  day  of  July  the  commlaslonenT 
court,  upon  said  petition,  ordered  the  road 
opened  as  pcayed  for,  and  la  its  order  made 
tbe  following  declaration: 

"And  It  further  appearing  to  the  conrt  that 
three  freeholders  qualified  voters  and  citizeDS 
of  said  road  precincts  No.  16  and  17  reside 
within  an  enclosure  containing  more  thsn  1,280 
acres  of  land  and  that  seven  qualified  voters 
reside  within  said  inclosure  through  whi<^  the 
said  road  will  pass  or  run,  that  it  is  necessary 
to  open  a  third-class  or  neighborhood  road 
through  said  inclosure  so  as  to  grant  to  the 
citizens  residing  within  said  inclosure  ingress 
and  egress  to  their  nearest  trading  point,  mills, 
gins,  school  and  church  houses  and  county  seat" 

A  jiuTT  of  view  was  appointed  and  proceed- 
ed to  lay  out  tbe  road  as.  prayed  for,  and 
assessed  aivellant's  damages  at  tbe  sum  of 
5300.  Tbe  report  of  the  jury  of  view  waa 
approved  by  tiie  court    From  tbls  OTder  ot 
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judgment  J.  F.  Leatheis  gare  notice  of  ap- 
peal to  the  county  court  of  Leon  county,  and 
he  had  the  right  of  appeal  to  said  court  at 
the  time  tills  suit  was  brought  and  tried. 

On  the  15th  day  of  March,  1020,  appellant, 
Leathers,  filed  in  the  district  court  of  Leon 
county  bis  petition  substantially  alleging  that 
the  action  ot  the  commissioners'  court  in 
opening  the  road  was  void,  and  asking  that 
the  members  of  said  court,  and  the  road. over- 
seer, be  enjoined  temporarily  from  entering 
upon  his  premises  and  pulling  down  his  fence 
and  from  in  any  manner  opening  said  road 
through  and  across  his  hiclosed  land,  and 
that  upon  final  hearing  such  temporary  in- 
junction be  made  perpetual. 

On  the  presentation  of  this  petition  to  the 
distrijCt  Judge  the  temporary  injunction  pray- 
ed for  was  granted. 

Upon  trial  and  final  hearing  In  the  dis- 
trict court  by  the  court  without  a  Jury<  the 
temporary  injunction  theretofore  granted  was 
dissolved  and  the  pennanent  injunction  pray- 
ed for  was  denied.  From  this  action  of  the 
court,  J.  F.  Leathers  baa  annealed. 

Upon  the  request  of  ai^lant  the  trial 
court  filed  his  Ondlnga  of  fact  and  conclustoiui 
of  law,  among  wbl<^  are  the  following: 

Facta. 

"That  said  road  was  ordered  opened  by  the 
commissioners'  court  of  Leon  comity  upon  the 
petition  of  seven  persons,  who  were  tenants 
of  J.  W.  Rogers  and  who  resided  within  an 
inclosure  containing  more  than  1,280  acres  of 
land;  that  said  petitioners  bad  no  means  of 
ingress  or  egress  going  to  and  returning  from 
their  nearest  trading  point,  mill,  gin,  school- 
house,  chnrch  house,  and  county  seat;  that  a 
necessity  existed  for  the  opening  of  said  road 
lor  the  relief  of  said  seven  persons;  and  that 
the  road  ordered  opened  was  the  most  prac- 
ticable route  that  could  be  given  the  seven 
persons  who  petitioned  for  the  right  of  ingress 
and  egress  from  the  inclosure  within  which 
tiiey  resided. 

"(3)  That  eight  of  the  eleven  freeholders 
who  signed  the  supplemental  petition  attached 
to  the  petition  of  the  seven  persons  residing 
within  the  said  inclosure  were  not  freeholders 
within  the  precinct  in  which  said  road  was 
located. 

"(4)  That  plaintiff  herein  filed  a  claim  for 
damages  with  the  jury  of  view  appointed  to 
lay  out  said  road  and  assess  the  damages  and 
appeared  by  his  attorney  before  the  commia- 
'sioners'  court  of  Leon  connty,  Tex.  On  the 
8th  day  of  March,  A.  D.  Id20,  and  in  open 
court  did  then  and  there  give  notice  of  appeal 
to  the  county  court  of  Leon  county,  Tex.,  on 
the  question  of  the  amount  of  damages  allowed 
to  him  by  the  said  commissioners'  court,  and 
which  said  appeal  is  now  pending  in  said  coun- 
ty court" 

Conclusion  ot  Law. 

"1.  The  eommiBsioners'  court  of  Leon  conn- 
ty.  under  article  6876  of  Vernon's  Civil  Stat- 
ntas  of  Tesaa,  acted  within  its  jurisdiction  and 
had  the  legal  right  to  order  the  said  road  open- 


ed and  that  said  court  acted  within  its  antbor- 
ity  in  opening  same. 

"2.  That  all  orders  passed  by  the  commis- 
sioners' court  of  Leon  county  in  reference  to 
the  opening  of  the  said  road  were  in  due  and 
legal  form  and  made  and  entered  in  conformity 
with  law. 

"3.  That  the  commissioners'  court  of  Leon 
county  had  Jurisdiction  and  full  authority  to 
open  said  road  in  response  to  proper  petition 
and  to  make  and  enter  any  and  all  orders  nec- 
essary to  be  made  in  the  opening  of  said  road. 

"4.  That  the  district  court  is  without  juris- 
diction to  inquire  into  any  of  the  matters  in 
controversy  in  this  suit  other  than  juriadic- 
tiosal  matters,  and  to  ascertain  whether  or  not 
the  commissioners'  court  abused  the  right  of 
discretion  vested  in  it  in  the  (q>ening  of  said 
public  road. 

"5.  That  plaintiff  has  an  adequate  remedy 
at  law  by  prosecuting  his  appeal  from  the  or- 
der of  the  commissioners'  court  of  Leon  ooimty, 
Opening  said  road,  and  assessing  damages,  to 
the  county  court  of  said  county. 

"0.  That  the  oommissioners*  court  of  Leon 
county  having  jurisdiction  of  the  entire  subject- 
matters  involvpd  in  this  suit,  and  in  the  ab- 
sence of  satisfactory  evidence  that  said  com- 
missioners' court  abused  its  discretion  in  or- 
dering said  road  opened,  this  conrt  is  without 
jurisdiction  and  plaintiff  is  not  entitled  to  the 
restraining  order  prayed  for  in  his  petition." 

[1]  Appellant  alone  has  filed  a  brief  In 
this  court.  Therefore,  governed  by  Rules  40 
and  41  for  the  Courts  of  Civil  Appeals  (142 
S.  W.  xlv),  we  must  regard  the  brief  of  ap- 
pellant aa  a  proper  presentaticm  of  the  case 
without  examining  the  record. 

Appellant  excepted  to  the  second  finding 
of  fact  and  to  tlie  first,  second,  fifth,  and 
fdxth  conclusions  of  law  of  the  court,  and 
(m  this  appeal  challenges  their  correctnesa 

The  nine  assignments  taken  together  pre- 
sent practically  but  two  questions,  which 
are:  First.  Was  the  finding  and  concluslcm 
of  the  trial  court,  that  the  seven  petitioning 
perscms,  who  resided  within  the  inclosure 
mentioned,  had  no  means  of  ingress  and 
egress  going  to  and  from  their  nearest  trad- 
ing point,  mill,  gin,  schooUiouaa,  cluircb 
house,  and  Gonnty  seat ;  that  a  necessity  ex- 
isted for  the  op^ilng  of  said  road  for  their 
relief;  that  the  proposed  road  was  the  most 
practicable  ronte  that  could  be  given  such 
persons  for  ingresa  and  egress  to  and  from 
such  inclosure ;  and  that  by  virtue  of  article 
6876,  Vernon'a  Sayles'  Civil  Statutes,  the 
commissioners'  court  had  the  legal  right  to 
cause  the  road  in  question  to  be  opened 
across  appellant's  land,  supported  by  the  law 
or  by  the  evidence? 

Second.  Is  the  conclusion  of  the  court 
that  the  appellant  bad  an  adequate  remedy 
at  law  by  prosecuting  bis  appeal  to  the  coun- 
ty court  from  the  order  of  the  commissioners 
court  opening  said  road,  and  assessing  dam- 
ages, and  that  the  district  court  is  without 
Jurisdiction  to  Inquire  Into  any  of  the  nut- 
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tera  presented  by  the  plalntUTs  petition  In 
thla  suit,  other  than  to  ascertain  whether 
or  not  the  commissioners'  court  had  juris- 
diction of  the  matters  disposed  of  by  It,  and 
whether  or  not  the  contmissloner^'  court 
abused  the  right  of  discretion  vested  In  It 
in  opening  said  road  across  appellant's  land, 
supported  by  either  law  or  eyidence? 

We  think  both  of  these  questions  should  be 
answered  in  the  negative. 

The  plaintiff,  among  other  things,  alleged: 

"That  the  portion  of  said  proposed  road 
which  will  cross  the  said  land  of  plaintUF  is  not 
aecessar;  either  to  furnish  a  means  of  ingress 
or  egress  in  or  oat  of  any  indosure,  or  to  pro> 
vide  a  road  either  for  the  pnbllc  or  tiie  petiUon- 
era  to  tJieir  nearest  trading  points,  miU,  gin, 
schoolhouae,  church  or  county  seat,  that  the 
petltioiierB,  who  daim  to  live  within  an  indo- 
sure, have  now  two  pass  ways  for  ingress  and 
egress  to  and  from  said  inclosure,  and  that  the 
proposed  part  of  said  road  through  and  across 
plalntifiTs  land  is  not  necessary  to  give  either 
petitioners  or  the  public  a  road  to  and  from 
their  nearest  trading  points,  mill,  gin,  school- 
house,  church  or  county  seat;  that  no  public 
necessity  exists  for  said  portion  of  said  pro- 
posed road  and  that  the  commissioners'  court 
abused  its  authority  and  acted  without  warrant 
or  authority  in  ordering  said  part  of  said  road 
opened." 

We  think  these  allegations,  as  well  as  the 
fact  that  the  road  was  ordered  opened  solely 
for  the  use  of  private  parties  who  had  a 
suffident  outlet  from  the  inclosure  in  which 
they  lived,  were  proven  by  the  uncontradict- 
ed and  undisputed  evidence. 

[2]  There  is  no  l&w,  in  this  state  which 
would  authorize  the  taking  of  private  prop- 
erty of  one  individual  for  the  private  use  or 
convenience  of  another  individual,  or  set  of 
individuals,  as  Is  here  attempted.  That  the 
lands  of  the  citizen  may  be  taken  under  the 
right  of  eminent  domain  for  public  highways 
Is  well  settled;  but  the  right  of  eminent  do- 
main implies  that  the  purpose  for  which 
it  may  be  exercised  must  be  a  public  one 
and  not  a  mere  private  one.  A  "public  use" 
Is  one  which  concerns  the  whole  community 
In  which  it  exists,  as  contradistinguished 
from  a  particular  individual  or  number  of 
individuals. 

[3]  It  seems  not  to  be  allowable,  therefore, 
to  authorize  private  roads  to  be  laid  out 
across  the  land  of  unwilling  parties  by  an 
exercise  of  the  right  of  eminent  domain.  If 
bj-  article  6876,  Vernon's  Sayles'  Civil  Stat- 
utes, by  virtue  of  the  provisions  of  which  ap- 
pellees contend  the  road  in  question  can  be 
opened  across  appellant's  land,  the  Legisla- 
ture intended  to  authorize  the  commissioners' 
court  to  take  the  property  of  one  citizen 
for  the  use  of  private  parties,  even  as  a 
road,  where  no  reasonable  necessity  exists 
therefor,  then  such  law  would  be  In  violatimi 
of  the  (Constitution  of  this  state  and  could 
not  stand. 


In  the  case  of  Moselej  r.  Bradford,  190  & 
W.  824,  it  is  said: 

"It  is  hardly  necessary  to  say  that  the  power 
of  the  commissioners*  court  to  lay  out  public 
roads  did  not  exist  except  in  cases  of  public 
necessity  therefor,  and  that  it  did  not  have 
authority  to  lay  out  such  roads  for  the  aole 
purpose  of  benefiting  Bradford  only." 

Again: 

"The  action  of  a  nranicipal  body  in  taUng 
private  property  for  the  benefit  of  an  individual 
only,  under  the  guise  of  a  benefit  to  the  public, 
is  held  by  the  authorities  to  be  a  legal  fraud 
upon  the  rights. of  the  owner  of  the  property 
taken,  and  upon  that  theory  may  be  impeadied 
and  set  aside,  even  though  the  ofScers  who  take 
it  had  no  fraudulent  intent  in  sane.  Kansas 
City  V.  Hyde,  106  Mo.  498,  96  8.  W.  201,  78  U 
R.  A.  (N.  S.)  639,  113  Am.  St.  Sep.  768." 

In  WUlIams  v.  Kuykendall,  161  S.  W.  e28, 
It  is  held  tbatr— 

"A  way  of  necessity  arises  where  one  party 
has  granted  land  to  another  not  having  any  out- 
let save  over  the  land  of  the  grantor,  in  which 
the  grantor,  bV  implication,  grants  a  right  of 
way.  Sassman  v.  Collins,  S3  Tex.  Civ.  App. 
71,  115  S.  W.  337.  In  the  case  at  bar  the  road- 
way in  question  is  not  one  of  necessity  for  the 
reason  that  the  evidence  shows  that  there  are 
two  other  roadways  by  whidi  appellee  can 
reach  the  same  public  road.  It  is  true  that  said 
routes  arc  shown  to  be  more  difficult,  and  one 
of  them  farther,  than  the  one  in  dispute.  In 
Hall  V.  City  of  Austin,  20  Tex.  Civ.  App.  59, 
48  S.  W.  56,  and  Alley  v.  Carleton,  29  Texas, 
74,  94  Ad.  Dec.  260,  It  is  held  that  a  way  of 
necessity  must  be  more  than  a  way  of  conven- 
ience, but  must  be  an  absolute  necessity,  with- 
out which  the  party  daiming  it  would  be  whol- 
ly deprived  of  the  use  of  bis  land." 

In  10  B.  a  I<.  f  28,  the  foUowlng  mle 
is  stated: 

"The  use  which  will  justify  the  taking  of  pri- 
vate property  under  the  exerdse  of  the  right 
of  eminent  domain  is  the  use  by  or  for  the  gov- 
ernment, the  general  public,  or  some  portion 
of  it  as  such,  and  not  the  use  by  or  for  partieu- 
lar  individuals  or  for  the  benefit  of  particular 
estates." 

It  is  advisable  at  this  point  to  again  call 
attention  to  the  6ict  that  the  land,  upon 
which  those  petitioning  for  the  road  in  ques- 
tion as  a  road  of  necessity,  was,  prior  to  its 
subdivision,  owned  by  N.  B.  Tbomason  and 
at  that  time  there  were  public  roads  bound- 
ing it  on  the  north  and  <»i  the  west  which 
furnished  convenient  ways  to  the  churdi. 
school,  gin,  mill,  store,  etc,  heretofore  men- 
tioned, and  that  there  were  private  roadways 
over  said  land  which  intersected  said  pub- 
lic roads.  This  being  true,  the  parties  own- 
ing or  living  on  any  subdivision,  who  would 
be  cut  off  from  Ingress  and  egress  to  their 
lands  or  homes  by- the  fencing  of  other  sub- 
divisions, would  have  the  right  tx>  demand  ac- 
cess to  and  the  use  of  the  private  roads 
which  existed  prior  to  said  subdivision,  if 
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-tbc  same  were  necessary  for  tbem  to  reach 
t:b^r  church,  school,  gin,  mill,  etc.  And  they 
<».iiiiot  Bit  idly  tj  and  permit  themselves  to 
be  unlawfully  cut  ofC  from  theee  places  by 
tbeir  kindred  and  then  demand  of  tbeit 
neighbor  that  he  give  them  an  outlet  orer 
Ills  land. 

We  thkik  It  well  settted  "that  a  partition 
of  real  estate  among  heirs  carried  with  it 
by  Implication  the  same  right  of  way  from 
one  pert  to  and  over  the  other  as  bad  been 
plainly  and  obviously  enjoyed  by  the  conk- 
mon  ancestor,  in  so  far  as  it  is  reasonably 
necessary  for  the  enjoyment  of  each  part" 
Ellis  V.  Bassett,  128  Ind.  118,  27  N.  E.  344, 
25  Am.  8t  Bep.  421.  See,  also^  Howell  v. 
Elstes,  71  Tex.  690,  12  S.  W.  02;  Williams 
T.  Knykendall,  ISl  S.  W.  628;  Sellers  v.  Ry. 
Co.,  81  Tex.  458, 17  S.  W.  82, 13  U  R.  A.  667. 

It  is  unnecessary  to  pursue  this  discussion 
further,  as  it  is  aiH>arent  from  what  we  have 
said  that  we  have  reached  the  conclusion 
that  there  was  no  evidence  to  sustain  the 
finding  of  the  trial  court  that  those  petltlcm- 
Ing  for  the  road  across  appellant's  land  had 
no  means  of  Ingress  or  egress  going  to  and 
returning  from  their  nearest  trading  point, 
mill,  gin,  schooUiouse,  church  house,  etc., 
and  that  a  necessity  existed  for  opening  the 
road  across  appellant's  land  for  the  relief 
of  such  persons. 

It  is  also  apparent  therefrom  that  we  have 
also  reached  the  conclusi<Mi  that,  under  the 
state  of  Cacts  adduced,  the  commissioners' 
court  had  no  legal  right  to  order  said  road 
In  question  opened  across  appellant's  land.  . 

[4]  We  have  also  reached  the  condnMon 
that  the  conclusion  of  the  trial  court  that 
appellant  had  an  adequate  remedy  at  law 
by  presenting  his  appeal  to  the  county  court 
from  the  order  of  the  commissioners'  court 
opening  said  road,  and  assessing  damages, 
and  that  the  district  court  was  without  Juris- 
diction to  inquire  into  any  of  the  matters 
presented  by  appellant's  petition  filed  in  said 
district  court  other  than  to  ascertain  wheth- 
er or  not  the  commissioners'  court  had  abus- 
ed its  right  of  discretion,  was  not  supported 
by  either  law  or  evidence,  and  was  therefore 
clearly  wrong. 

By  article  6882,  Vernon's  Sayles'  Civil 
Statutes,  it  Is  provided  that  In  cases  where 
public  roads  are  laid  out  by  the  commission- 
ers' court,  'and  damages  are  assessed  to  the 
owners  of  the  land  taken  for  such  roads, 
such  owner  may  appeal  to  the  county  court 
from  the  order  awarding  damages,  but  that 
such  appeal  shall  not  prevent  the  opening 
of  the  road,  but  shall  be  only  to  fix  the 
amount  of  damages.  It  is  therefore  dear 
that  from  the  appeal  of  appellant  to  the 
county  court  he  could  not  obtain  the  relief 
prayed  for  from  the  district  court  Moseley 
V.  Bradford,  190  S.  W.  824,  wherein  it  is 
said: 


PORTER 

S.W.) 

"It  is  also  to  be  noted  that  by  article  6882 
of  our  statutes,  the  right  of  the  owner  to  ap- 
peal  from  the  dedsion  of  the  ccimmissioners' 
conrt  in  condemning  his  property  for  a  public 
road  is  limited  to  a  complaint  that  the  dam- 
ages allowed  are  not  adequate,  thus  leaving  the 
only  remedy  open  to  him  for  resisting  the  un- 
anUiorized  taking  of  his  property  by  the  com- 
missioners' court  to  a  suit  for  injunctive  relief 
in  the  district  conrt,  which  was  followed  in  the 
present  suit." 

In  the  same  opinion  It  is  also  saidi 

"But  the  ground  of  objection  that  the  court 
acted  without. la wfnl  authority  was  not  a  mere 
irregularity  in  the  proceeding,  but  went  to  the 
authority  of  the  conrt  to  open  the  road  at  all." 

It  follows  that  from  the  conclusions  above 
expressed  we  think  the  trial  court  erred  in 
dissolving  the  temporary  injunction  and  in 
refusing  to  make  sudi  Injunction  perx>etual. 
This  being  our  conclusion,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  perma- 
nent injunction  prayed  for  by  appellant  is 
granted. 

Reversed  and  rendered. 


BUIE  et  al.  v.  PORTER  et  al.    (No.  9402.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 

Nov.  27,  1920.    Rehearing  Denied 

Jan.  16,  1921.) 

1.  Mines  aad  mloerals  ^=»78 (7)— Abandonment 
of  oil  lease  by  failure  to  drill  held  for  Jury. 

Whether  lessee  abandoned  oil  lease  by  fail- 
ure to  drill  wells  held,  under  the  evidence,  ques- 
tion for  jury. 

2.  Minns  and  mlnarals  ^=>5S— Option  In  lease 
either  to  drill  or  make  annual  payment  held 
supported   by   conslderatloa. 

Lessee's  payment  of  $1,000  to  lessor  on 
execution  of  oil  lease  held  sufficient  considera- 
tion for  option  in  lease  to  either  drill  or  pay 
lessor  $1,000  annually  in  lien  thereof. 

3.  Mines  and  minerals  iS=»78(2)— Lessee  can- 
not, by  paying  rent,  prolong  lease  executed 
for  nomlnai  cash  consideration,  where  real 
oonslderatlon  was  development. 

A  lessee  cannot  prolong  the  life  of  an  oil 
lease  by  mere  payment  of  rental,  where  the 
oash  consideration  is  merely  nominal,  and 
where  it  is  evident  by  terms  of  lease  as  a 
whole  that  the  real  consideration  was  develop- 
ment for  oil. 

4.  Mines  and  minerals  «s»78(2)— Lease  may 
be  oontlnued  in  force  by  either  drilling  well 
or  optional  payments,  where  It  so  provides. 

If  a  lease  provides  that  it  shall  be  null 
and  void,  and  all  rights  nnder  it  shall  deter- 
mine, if  a  well  be  not  drilled  within  a  time 
stated,  or  unless  the  leasee  pay  a  stipulated 
rental  for  delay  in  drilling  well,  or  until  one 
be  completed  such  lessee  may  continue  lease 
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in  force  daring  term  fai  which  it  was  given  by 
payment  of  rental. 

5.  IWInes  and  minerals  «=>5S— Ordlnajiee  regu- 
lating drilling  of  wells  did  not  Invalidate 
lease. 

.  City  ordinance,  which  merely  regulated 
drlllins  of  oil  wdls  and  did  not  absolutely  pro- 
hibit drilling  for  oil,  but  contemplated  that 
drilling  might  b«  in  anch  manner  or  under  an.(A 
conditions  as  to  receire  approval  of  city's 
building  inspector,  did  not  invalidate  oil  lease, 
though  huilding  inspector  teatifled  that  he  could 
not  grant  peimission  to  drill  well  on  land  cov- 
ered by  such  lease,  since  it  cannot  be  said  as 
a  matter  of  law  that  the  ordinance  wHl  con- 
tinue for  full  term  of  oil  lease,  or  that  such 
building  Inspector  will  continue  in  office,  or 
that  his  successor  will  view  condition  with  like 
effect. 

On  Motion  for  B«hearing. 

6.  Guardian  and  ward  9=>44— Guardian's  sur- 
faoe  lease  without  order  of  court  held  valid. 

Guardian,  having  executed  leases  of  mineral 
interests  of  minors  pursuant  to  order  of  court 
under  Vernon's  Sayles'  Civ.  St  arts.  41S2a 
and  4152b  could  make  a  valid  lease  of  the  sur- 
face without  an  order  from  the  probate  court 
therefor,  under  articles  4134  and  4136,  where 
sncfa  surface  lease  related  to  improved  property. 

Appeal  from  District  Oonrt,  Tarrant  Coun- 
ty; B«i  M.  Terrell,  Jndge. 

Snlt  by  3.  D.  Porter  and  others  ogalnnt  B. 
H.  Bute  and  otbera  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed  and 
remanded. 

Slay,  Simon  &  Smith,  A.  W.  Christian,  and 
Glllentine  &  GUlentlne,  all  of  Fort  Worth, 
tor  appellants. 

R.  C.  Fuller  and  A.  3.  Clendenen,  both  of 
Fort  Worth,  for  appellees. 

CONNER,  0.  J.  This  solt  was  Instituted 
on  the  21st  day  of  May,  1919,  by  the  appel- 
lees 3.  D.  Porter  and  wife,  Matilda  Porter, 
and  by  said  J.  D.  Porter  as  guardian  of  the 
estate  of  Thomas  A.  Jackson  and  Jerry 
Jackson,  minors,  against  the  appellants,  E. 
H.  Bule,  W.  A.  Glllentine,  and  Rnnger- Worth 
Oil  Association,  to  cancel  certain  leases  on 
lots  1  and  2,  In  block  20,  In  the  town  of 
Ranger,  Eastland  county.  The  suit  as  to 
Glllentine  and  Ranger-Worth  Oil  Association 
was  dismissed  before  judgment  was  rendered. 

The  appellees  alleged  in  their  petition  that 
on  July  18,  191S,  the  said  J.  D.  Porter  and 
Matilda  Porter  executed  an  oil  and  gas  lease 
en  their  one-half  Interest  In  said  lots  1  and 
S  to  E.  H.  Bute  and  W.  A.  Glllentine;  that 
on  August  0, 1918.  said  J.  D.  Porter,  as  guard- 
ian of  said  minors,  acting  under  order  of  the 
county  court  of  Tarrant  county,  executed  an 
oil  and  gas  lease  to  the  minors'  undivided 
one-half  interest  to  the  same  parties.  It  was 
further  alleged  that  on  August  17,  1918,  the 
snid  J.  D.  Porter  and  wife,  for  themselves. 


and  said  J.  D.  Porter  as  gnardlan  for  said 
minors,  rented  to  said  K.  H.  Bute  the  snrfhce 
of  said  lots,  for  a  period  of  .four  yean,  for  a 
consideration.  In  earti  case,  of  $00  per  mooth. 
Said  surface  leases  provided  that,  should  the 
oil  and  gas  leases  theretofore  executed  b« 
terminated  from  any  cause  In  less  than  fbnr 
years,  then  In  that  event  said  surface  leases 
should  terminate  at  the  same  time.  The 
plalntUfB  sought  to  cancel  the  oil  and  gas 
leases  on  the  ground  that  the  lessees  had 
abandoned  the  purpose  of  drlUing  a  w^  on 
said  land,  and  on  the  fnrth»  ground  tikat  by 
the  enactment  of  an  ordinance  In  the  dty  of 
Ranger  the  contract  to  drill  had  become  Im- 
possible of  performance.  Upon  the  concloston 
of  the  evidence  the  court  gave  a  peremptory 
Instruction  to  the  }ury  to  find  for  the  plain- 
tiffs, and  from  a  Judgment  In  accord  with  the 
Instruction  the  appelant  B.  H.  Bote  has  ap- 
pealed. 

The  oil  and  gas  lease  of  July  13,  1918,  by 
J.  D.  Porter  and  wife  to  B.  H.  Bule  and  W. 
A.  Glllentine,  recited  'that  its  execution  was 
in  consideration  of  the  sum  of  $1  "to  them 
in  hand  well  and  truly  paid,  the  receipt  of 
which"  was  acknowledged,  and  "In  fall  con- 
sideration of  the  covenants  and  agreements 
her^nafter  mentioned,"  and  conferred  the 
right  upon  Bute  and  Glllentine  to  enter  upon 
the  lots  mentioned  for  the  purpose  of  operat- 
ing and  drilling  for  petroleom  or  gas  or  min- 
eral substances,  lay  pipe  lines,  erect  neces- 
sary buildings,  etc.,  "for  and  dmrlng  the  tarn 
of  10  years  fr<»n  the  date"  of  the  contract, 
and  "80  long  thereafter  as  oil  or  gas  or  min- 
eral substances  can  be  produced  in  paying 
quantities."  The  contract  provided  for  the 
lessors  to  have  one-eighth  oi  the  royalties  In 
the  oil  and  gasrthat  might  be  produced.  The 
contract  has  this  further  provision: 

"The  party  of  the  second  part  [Bole  and 
Glllentine]  agrees  to  commence  operations 
within  one  year  from  the  execution  of  this 
lease  or  in  lian  thereof  tho'eafter  to  pay  to 
the  party  of  the  first  part  [the  lessors]  $1,0U0 
per  annum  unUl  work  is  commenced." 

The  contract  contained  a  further  provision 
to  the  efltect  that  the  lessees  might  surrender 
it  and  be  relieved  from  its  covenants,  and 
that  all  its  conditions  should  extend  to  the 
heirs,  executors,  and  assigns  of  the  lessees. 
The  contract  contained  a  further  stipulation 
to  the  effect  that  the  parties  of  the  second 
part  should — 

"make  an  earnest  effort  to  organise  a  corpora- 
tion with  a  capital  stock  of  $50,000  for  the  par- 
pose  of  drilling  a  well  on  said  lease,  and  that 
party  of  the  first  part  shall  receive  as  a  con- 
sideration for  said  above  lease  100  shares  of 
stock  in  said  proposed  corporation  at  a  par 
value  of  $10  each,  and  that  in  case  said  corpo- 
ration is  not  organized  within  a  reasonable 
time,  or  party  of  the  second  part  ahaU  aban- 
don said  project,  then  party  of  the  fint  part 
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asreea  to  accept  $1,000  !n  cMh  in  lien  of  laid 
100  shares  ot  atock." 

The  oU  and  gas  lease  executed  by  J.  D. 
Porter  as  gaardlan  for  the  mUiors  on  Aitgnst 
6,  1918,  was  npon  a  consideration  of  $1,000  In 
cash  paid  and  In  terms  substantially  the 
same  ns  the  lease  theretofore  executed  by 
Porter  and  wife  In  their  own  interest  The 
surface  leases  executed  by  Porter  and  wife 
for  their  own  interests,  and  by  J.  D.  Porter 
as  guardian  for  the  minors,  were  executed, 
as  the  evidence  shows,  about  the  17th  day  of 
Aueust,  1918.  The  leases  were  made  to  ex- 
tend fbr  a  period  of  four  years  from  said 
date,  for  a  consideration  in  each  lease  of 
$2,400,  payable  150  per  month,  beginning 
August  17,  1918.  and  ending  August  17,  1922. 
The  surface  leases  were  made  subject  to  the 
oil  leases  mentioned,  and  provided  that,  in 
event  the  prior  oil  leases  were  terminated 
under  four  years,  then  "this  one  shall  ter- 
minate at  the  same  time." 

We  are  of  the  opinion  that  the  court  erred, 
as  assigned,  in  giving  the  peremptory  instruc- 
tton.  The  proof  shows  without  dispute  tibat 
aft«r  the  «cecotl<xi  of  the  oil  leases  the 
Hanger-Worth  Oil  Association  was  formed 
for  the  purpose  of  promoting  the  leases.  Ap- 
pellee J.  D.  Porter  accepted  $1,000  of  the 
stock  of  the  association.  I^e  therefore  is  in 
no  attitude  to  complain  because  it  was  not  in- 
corporated, as  contemplated,  in  the  oil  leases. 
He  not  only  accepted  the  stock  in  the  as- 
sociation, but  later  sold  it  and  received 
therefor  the  sum  of  $1,000  in  cash.  It  is 
also  undisputed  that  $1,000  In  cash  was  paid 
by  the  lessees  to  Porter  as  guardian  of  the 
minors,  and  that  the  appellant  Bule  now 
lawfully  holds  and  owns  all  interests  created 
by  both  oil  and  gas  leases;  the  surface  leases 
were  made  to  him  individually. 

There  is  evidence  tending  to  show  that 
appellant,  after  the  execution  of  the  surface 
leases,  erected,  and  permitted  to  be  erected, 
buildings  on  the  lots  in  controversy  at  a 
cost  of  some  $30,000,  which  are  producing  a 
rental  of  something  lil;e  $1,G00  a  month,  and 
that  appellant  Bnle  has  not  developed  said 
lots  for  oil  and  gas,  nor  does  he  testi^  to  a 
present  fixed  Intention  of  so  doing.  Bute's 
testimoily  on  this  branch  of  the  subject  was 
to  the  effect  that  there  was  yet  unoccupied 
space  on  the  lots  upon  which  he  could  drill, 
but  that  he  did  not  intend  to  drill  there  un- 
less some  one  else  found  oil  in  that  vicinity 
In  paying  quantities ;  that  he  did  not  intend 
to  drill  there  independently  unless  something 
was  found  .better  than  they  had;  that  he 
could  not  afford  to  drill. 

[II  It  cannot  be  said,  however,  as  a  matter 
of  law,  that  the  evidence  shows  an  absolute 
abandonment  in  the  sense  which  would  au- 
thorl2:e  a  forfeiture  of  the  leases  on  that 
ground.  The  question  of  abandonment  Is  a 
question  of  fact  for  a  Jury's  determination. 
1  Tbomtoo  OD  the  Law  of  011  aad  Gas,  p. 


FOIM.-BB  1001 

8.W.) 

240,  i  ISS;  Lonrtlier  OU  Co.  t.  OafTey,  S2  W. 
Va.  88,  43  S.  R  101;  Poe  v.  Dlrey,  233  111,  68, 
84  N.  K.  46.  In  the  section  ot  Thornton  cited 
it  la  said: 

"An  abandonment  rests  upon  the  intention 
of  the  leasee  to  relinqnish  the  premises,  and 
is  therefore  a  question  of  fact  for  the  jury." 

Appellant  further  testified  on  the  subject. 
In  answer  to  a  question  on  the  part  of  the 
court: 

"I  do  mean  to  tell  the  couA  and  jury  that 
I  intrnded,  when  I  made  the  contract  for 
$36,000  of  building  improvenients  on  that  lot, 
that  I  was  also  intending  to  drill;  that  is  what 
I  said,  if  deeper  oil  should  be  found." 

There  was  evidence  tending  to  show  that 
several  dry  wells  had  been  drilled  In  rather 
<dose  proximity,  and  that  the  development  la 
other  wells  had  not  been  very  encouraging, 
and  appellant  may,  under  the  circumstances, 
have  thought,  and  evidently  did  think,  that 
It  would  be  Inadvisable  to  drill  on  the  lots 
In  questlMi  until  some  further  developmAnt 
was  made  in  the  section.  It  is  to  be  re- 
membered, however,  that  the  oU  development 
in  that  territory  has  by  no  means  been  fin- 
ished, or  the  entire  field  abandoned,  and  just 
what  future  developments  may  show  c(innot 
be  foretold,  and  when  it  is  considered  that 
appellant  has  some  $30,000  or  more  of  Im- 
provements on  the  lots,  and  that  he  had 
erected  them  oo  the  faith  of  his  surface 
leases,  and  was  therefrom  getting  a  monthly 
rental  of  some  $1,500,  and  that  he  knew 
from  their  terms  that  bis  surface  leases 
were  dependent  upon  a  continuance  of  his 
oil  and  gas  leases,  it  can  hardly  be  said,  as 
we  have  before  observed,  that  his  intent  to 
abandon  was  so  unmistakably  manifest  as  to 
authorise  the  oomrt  to  peremptoi>lly  Instruct 
the  jury  to  that  effect  In  this  connection 
It  must  also  be  observed  that  tbe  oil  and  gas 
leases  contain  no  terms  authorizing  their  for- 
feiture because  of  delay  In  drilling.  On  the 
contrary,  the  lessees'  agreement  was: 

"To  commence  operations  within  one  year 
from  the  date  of  this  contract,  or  in  lieu  there- 
of to  pay  to  the  party  of  the  first  part  $1,000 
per  year  thereafter  until  work  Is  commenced." 

[2,  tl  It  Is  to  be  noted  that  there  Is  no 
specific  agreement  to  drill  within  one  year; 
the  optioB  was  given  to  the  lessee  to  either 
drill  within  one  year  or  in  lieu  thereof  to 
pay  the  lessors  $1,000  per  year  until  work  was 
commenced.  Under  the  terms  of  this  agree- 
ment appellant  -  had  tiie  option  to  do  one- 
or  the  other,  acoording  to  his  own  will.  Up- 
1X0.  the  execution  of  the  leases  he  paid  the 
substantial  consideration  of  $1,000,  which 
undoabtedly  Is  tally  sufficient  to  support  aU 
terms  of  the  lease,  including  the  option  to 
drill  or  pay,  and.it  la  aadlsputed  that  appel- 
lant has  either  paid  or  tendered  payment  of 
all  sums  provided  by  tlw  leases  for  delay  in 
drilling  or  for  rentals  of  the  surfaoe.    Ai^> 
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pellee  dtes  a  namber  of  anthoritles.  Including 
1  Thornton  on  the  Law  of  Oil  and  Gas,  p.  274, 
I  167,  to  tbe  effect  that  a  lessee  cannot  pro- 
long the  life  of  a  lease  by  tbe  mere  payment 
of  rental.  This  may  be  and  doubtless  la  true 
as  a  general  rule  in  cases  where  the  cash  con- 
sideration paid  is  merely  nominal,  and  where 
it  is  evident  by  the  terms  of  the  lease  as  a 
whole  that  the  real  consideration  Is  for  devel- 
opment It  Is  also  true  that  in  cases  such 
as  we  have  before  us  that  a  lessee  cannot  by 
the  payment  of  the  optional  rentals  extend 
the  lease  beyond  the  terms  fixed  for  Its  final 
determination,  but  we  have  found  no  case 
where,  as  here,  a  substantial  consideration 
not  all  rentals,  has  been  paid,  and  where,  as 
here,  there  has  been  a  specific  promise  on  the 
part  of  the  lessee  to  either  drill  or  pay  rent- 
als, and  where,  as  here,  the  lease  provides  no 
forfeiture  for  a  failure  to  drill  a  well  within 
a  given  period,  that  the  court  will  declare  a 
forfeiture  of  the  lease  for  a  failure  to  drill  a 
well  before  the  end  of  the  term.  McAfee  v. 
Orubb,  164  S.  W.  926 ;  Grubb  v.  McAfee,  109 
Tex.  627,  212  S.  W.  464 ;  Lone  Star  Oas  Co. 
V.  McCullough,  220  S.  W.  1114;  Lowther  v. 
Gnffey,  53  W.  Va.  88,  48  S.  E.  101;  Poe  v. 
Ulrey,  233  111.  56,  84  N.  B.  46;  Chandler  v. 
Hart,  161  Cal.  405,  119  Pac.  616,  Ann.  Cas. 
1913B,  1094 ;  Monfort  ▼.  Lenyon  Zinc  Go,,  67 
Kan.  310,  72  Pac.  784;  2  Thornton  on  the 
Law  of  Oil  and  Gas,  p.  1199,  |  897. 

In  the  section  from  Thornton,  supra,  that 
authori^  says: 

"It  a  lease  provide  that  it  shall  be  null  and 
void,  and  all  rights  under  it  shall  determine  if 
a  well  be  not  drilled  within  a  time  stated,  or 
unless  the  lessee  pay  a  stipulated  rental  for 
delay  in  drilling  a  well  or  until  one  be  com- 
pleted, such  lessee  may  continue  the  lease  in 
force  during  the  term  for  which  it  was  given 
by  dther  paying  the  rental  to  the  lessor  or 
paying  it  in  bank  to  his  credit,  if  the  lease 
provide  tor  the  latter  way  of  paying  the  rentaL" 

[4]  We  think  the  auotation  from  Thorn- 
ton fairly  expresses  the  rule  of  law  applica- 
ble to  oil  and  gas  leases  of  the  character  of 
those  before  us.  By  the  very  terms  of  the 
oil  leases  it  Is  for  the  lessees  or  assigns  to 
determine  when  a  well  shall  be  drilled.  If 
for  any  reason  deemed  sufficient  to  them  they 
desire  to  delay  drilling  and  in  lieu  thereof 
pay  the  specified  rents,  they  may  do  so  and 
thus  continue  the  leases  In  force  for  the 
specified  term. 

There  was  evid«[ice  to  the  efTect  that  at 
the  time  of  the  execution  of  the  surface  leases 
there  was  situated  on  the  lots  in  controversy 
a  single  building  of  the  rental  value  of  $40 
per  month,  and  that  as  a  part  of  the  negoti- 
ations which  resulted  in  the  surface  leases 
it  was  agreed  that  appellant  should  secure 
two  other  lots,  divide  and  make  two  houses 
out  of  the  old  house,  and  move  the  two  houses 
thus  made  upon  the  lots  secured,  iu>pellant  to 
be  recompensed  therefor  out  of  rents.    Hjlfl 


part  of  the  understanding  and  agreement  was 
complied  wdth  by  appellant,  and  he  was 
thereafter  duly  recompensed  from  rents  as 
agreed  upon.  Appellant  testified  that  there- 
upon contracts  for  buildings  on  the  lots  In 
controversy,  aggregating  $35,000,  were  «i- 
tered  into  by  him,  and  that  J.  D.  Pbrter  was 
present  at  the  time  such  contracts  for  Im- 
provements were  made  and  made  no  objec- 
tion thereto.  We  conclude,  therefore,  that 
under  the  evidence  as  detailed  the  court  was 
not  authorised  to  declare  a  forfeitnre  of  the 
oil  leases  in  question  because  of  the  fallnre  to 
drill,  nor  to  take  from  the  jury  the  issue  of 
whether  there  bad  been  an  absolute  aband<m- 
ment  of  all  purpose  upon  appellant's  part 
to  do  so. 

It  is  Insisted,  however,  that  performance 
of  the  contract  has  been  rendered  impossible 
by  the  enactment  of  an  ordinance  of  the  dty 
of  Ranger.  This  ordinance  was  not  enacted 
until  in  June  of  the  year  following  the  ex- 
ecution of  the  leases  in  controversy.  It 
reads, 'omitting  formal  parts,  as  follows: 

"An  ordinance  regnlatteg  the  drilling  maiotB- 
nance  and  control  of  oil  wdia  in  the  city  of 
Ranger  and  wastage  therefrom. 
"Section  1.  That  no  derrick  for  the  drilling 
or  digging  of  any  oil  well  in  the  city  of  Ranger 
shall  hereafter  be  erected,  nor  any  boiler  drill- 
ing or  other  machinery  emplaced  tor  such  par- 
poses  in  tbe  city^of  ^nger,  except  under  per- 
mit granted  by  the  city  building  inspecbw  and 
upon  compliance  with   the   further  provisions 
of  this  ordinance. 

"Sec.  2.  Before  any  such  derrick,  boiler,  en- 
gine, drilling  rig,  or  other  madiinery  ia  placed 
{or  such  purpose,  the  owner,  lessee  or  con- 
tractor or  his  or  their  agent,  shall  file  with 
the  building  inspector  an  application  showing 
the  name  of  the  owner  of  the  land  upon  which 
it  is  intended  to  place  such  well-drilling  equip- 
ment or  any  part  thereof  and  of  the  land  upon 
which  said  well  is  intended  to  be  drilled,  sunk 
or  dug;  the  name  and  address  of  the  leasee; 
the  name  and  address  of  the  contractor  or  oth> 
er  person  who  shall  do  the  work  of  drilling, 
sinking  or  digging  of  said  well;  the  time  of 
beginning  said  work  and  such  other  data  as 
the  building  inspector  may  demand  relative 
thereto;  said  application  shall  be  accompanied 
by  a  clear  and  succinct  statement  of  the  means, 
methods,  and  manner  in  which  it  is  intended 
to  drill,  sink  or  dig  said  well  which  must  in- 
clude the  method  used  to  preclude  the  pos- 
sibility ot  such  wells  or  well  becoming  a  menace 
to  the  public  safety  from  fire  or  injury  to  per- 
sons or  property  of  the  city  of  Banger,  its  in- 
habitants or  others.  If  such  application  is 
satisfactory  the  city  building  inspector  shall 
80  notify  the  applicant  who  shall,  within  ten 
days  thereafter  file  with  the  city  secretary  a 
bond  with  a  legally  authorized  bond  surety 
corporation  as  security  payable  to  the  city  of 
Banger,  in  the  sum  of  five  thousand  dollars,  and 
conditioned  that  said  owner,  lessee,  and  contrac- 
tor shall  drill,  sink  or  dig  such  well  in  snch 
manner  as  not  to  injure,  deface,  or  destroy 
property  adjacent,  contiguous,  or  near  said  well, 
and  in  such  manner  as  to  in  no  wise  create,  or 
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seriously  iaerease  the  danger  of  Rucb  property 
from  fire,  or  to  injuriously  affect  the  healt]!, 
safety  or  comfort  of  the  inhabitants  of  the 
city  of  Banger;  and  in  such  manner  that  no 
wastage,  leakage  or  aeipage  shall  be  permitted 
to  escape  therefrom  and  flow,  leak  seip,  or 
drain  into  or  upon  any  street,  sidewalk  pave- 
ment, lawn,  park,  or  other  property  of  the  city 
of  Banger,  or  of  adjacent  or  contiguous  prop- 
erty, slough,  stream  or  gully  in  said  city,  and 
to  hold  the  city  of  Ranger  harmless  from  any 
loss  or  damage  whatsoever  arising  therefrom. 

"Sec.  3.  No  person,  ovrning  leasing  or  con- 
trolling an  oil  well  now  or  hereafter  existing 
in  the  city  of  K«ager,  shall  permit  at  allow  any 
oil  or  other  inflammable  product  of  or  from 
■aid  well,  or  any  by-prodnct  therefrom,  to 
drain,  seip  or  be  in  any  manner  discharged  into 
or  upon  any  street,  sidewalk,  pavement,  lawn, 
park,  slough,  stream,  guUy,  or  branch  within 
said  dty,  or  into  or  upon  aiiy  adjacent  or  con- 
tignous  property. 

"Sec.  4.  Any  person  guilty  of  breaking  any 
provision  of  this  ordinance  shall  be  deemed  guil- 
ty of  a  misdemeanor  and  upon  conviction  shall 
b«  punished  by  a  fine  of  not  less  than  five  dol- 
lars nor  more  than  two  hundred  dollars  and 
each  day's  eontbiuance  of  such  acts  shall  con* 
stitnte  a  separate  offense." 

▲  eoDcrete  statement  of  the  law  relating  to 
the  subject  a^  deduced  from  authoritlefl  cltr 
ed  In  notes,  is  thus  givw  in  13  Corpus  Juris, 
pw  646, 1  720: 

"Performanoe  of  a  contract  cannot  be  com- 
pellad  where  it  would  involve  a  vi<dation  of 
law.  Hence  a  contract  is  discharged  where 
after  it  has  been  entered  into  the  performance 
is  made  unlawful.  The  exception  does  not  ap- 
ply, however,  where  the  impossibility  created 
by  the  law  is  only  temporary,  where  the  change 
merely  makes  performance  more  burdensome, 
or  where  the  law  in  question  is  that  of  a  for- 
eign country  and  not  a  domestic  law.  The  in- 
ability to  control  the  actions  of  a  third  party 
whose  co-operation  ia  needed  for  a  perform- 
ance of  tiie  nndertaking  is  not  considered  a  le- 
gal impossibility  avoiding  the  obligation." 

In  6  Ruling  Case  Law,  p.  1000,  |  366,  the 
law  is  stated  as  follows: 

"One  of  the  conditions  implied  in  a  contract 
is  that  the  promisor  shall  not  be  compelled  to 
perform  if  performance  is  rendered  impossible 
by  an  act  of  the  law.  The  inference  is  that 
the  parties  did  not  contemplate  that  damages 
should  be  paid  for  nonperformance  in  the  event 
that  performanca  was  gubsequentiy  prohibited 
by  law.  The  decisions  of  practically  all  ju- 
risdictions are  to  the  effect  that  where  a  con- 
tract, legal  in  its  inception,  becomes  illegal  by 
•nbeCMinent  statutory  enactment,  the  contract 
is  wholly  terminated  as  soon  as  the  statute 
takes  effect,  even  though  the  time  specified 
for  its  performance  has  not  yet  fully  expired, 
and  no  action  can  be  maintained  by  either  par- 
ty for  failure  to  perform  the  obligations  of  the 
contract  after  the  illegality  has  attached.  But 
tiiese  authorities  hold  merely  that  it  is  a  gen- 
eral rule  of  law  that  where  a  contract  is  law- 
ful when  made,  and  a  subsequent  enactment 
renders  performance  of  it  onlawful,  neither 
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party  shall  be  prejadteed,  and  the  contract  is 
at  an  end.  They  do  not  hold  that  one  parity 
may  take  the  property  of  another  under  a 
promise  to  pay  for  it,  and  still  hold  it,  and 
not  pay  for  it,  if,  by  reason  of  an  enactment 
of  law  after  the  contract  is  made,  such  party 
is  prohibited  from  making  payment  in  the  ar- 
ticle he  contracted  to  pay  with.  The  party  ob- 
taining the  property  in  this  way  should  be  re- 
quired to  restore  it  or  to  pay  for  it  upon  equi- 
table terms.  Moreover,  a  distinction  must  be 
made  between  a  law  which  renders  perform- 
ance of  a  contract  unlawful  altogether,  and  one 
which  suapenda  the  performance  without  con- 
demning the  subject  of  the  contract.  As  to  the 
former  the  rule  is  that  neither  party  shall  be 
prejudiced,  but  the  contract  shall  be  consid- 
ered as  at  an  end  and  its  performance  forbid- 
den, and  all  the  parties  released  from  their 
obligations.  In  the  latter  case,  however,  where 
a  temporary  restraint  is  put  upon  the  per- 
formance, the  contract  must  be  considered  as 
still  in  force,  though  dormant,  and  where  the 
restraint  is  removed  the  old  obligations  revive, 
binding  the  parties  to  the  complete  perform- 
ance of  the  contract  previously  made.  The  lat- 
ter rule  is  especially  applicable  to  cases  aris- 
ing under  embargo  laws." 

[1]  We  think  the  quotations  made  fairly 
lUnstrate  the  law  on  the  subject,  and  that 
when  applied  to  the  ordinance  in  question  we 
must  hold  that  the  court  was  not  authorized 
to  declare  a  forfeiture  and  an  end  of  the 
contract  of  the  parties  to  this  litigation  on 
the  ground  erf  the  enactment  of  the  ordinance 
quoted.  It  Is  true  that  appellees  otTered  the 
testimony  of  the  dty  building  Inspector  of 
the  dty  of  Ranger  to  the  effect  that  because 
of  the  development  In  and  about  the  lots  in 
controversy  he  would  not  upon  application 
grant  a  permit  for  the  drilling  of  an  oil  well. 
But  no  application  for  a  permit  has  ever  been 
made  by  aK>^ant.  It  is  apparent  from  a 
reading  of  the  ordinance  that  there  Is  no  ab- 
solute prt^ibition  f6r  drilling  an  oil  well  in 
the  dty  of  Ranger.  The  ordinance  merely 
regulates  the  subject  It  contemplates  that  the 
drilling  may  be  in  such  manner  and  under 
such  conditions  as  to  receive  the  approval  of 
the  dty  building  Inspector.  From  the  ordi- 
nance It  must  be  implied  that  the  dty  inspec- 
tor would  not  unreasonably  and  arbitrarily 
refuse  to  grant  a  permit  under  conditions 
which  would  clearly  and  certainly  avoid  the 
dangers  )nt«ided  to  be  guarded  against  by 
the  ordinance.  Nor  do  we  think  it  can  be 
said,  as  a  matter  of  law,  that  the  ordinance 
In  question  will  necessarily  continue  for  the 
full  term  of  appellant's  oil  leases,  or  that 
the  building  Inspector  who  testified  will  con- 
tinue in  office,  or  that  his  successor  would 
view  the  condition  with  a  like  effect.  It  is 
to  be  noted  further  that  the  ordinance  In  its 
operation  does  not  inhibit  the  performance  of 
the  oil  lease  contracts.  Therein  appellant 
agreed  that  he  would  pay  $1,000  per  year  to 
3.  J).  Porter  and  wife  and  the  like  sum  to 
J.  D.  Port»  as  guardian  tor  the  full  period 
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of  10  yean  unless  he  did  drill  a  well,  and  we 
know  of  no  reason  why  appellant  may  not, 
notwithstanding  the  ordinance  invoked,  ex- 
ercise the  privilege  given  to  him  to  delay  the 
drilling  of  a  well  within  the  term  of  hts 
leases  until  circumstances  are  more  favor- 
able to  him. 

We  conclude  tliat  the  Judgment  below 
fitaould  be  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

On  Motion  for  Rehearing. 

Appellees  present  a  motion  for  rehearing. 
In  which,  among  other  things,  they  insist 
that  we  erred  in  not  passing  upon  the  ques- 
tion of  wliat  effect  should  be  given  to  the 
fact  that  the  surface  lease,  executed  by  J.  D. 
Porter  as  guardian  for  the  minors'  interests 
in  the  lots  in  controversy,  had  been  executed 
without  a  formal  order  of  the  probate  court 
so  authorizing.  In  answer  to  tills  contention, 
and  as  an  explanation  of  our  failure  to  notice 
the  fact.  It  will  be  stated  that  the  leases  of 
the  mineral  interests  of  the  minors  Iiad  been 
made  pursuant  to  an  order  of  the  court  as 
provided  by  articles  4152a  and.  4152b,  V.  S. 
Tex.  Civ.  Stats.  And  that  article  4136  of  the 
same  statutes  provides  that — 

"The  guardian  may  rent  the  improved  prop- 
erty of  the  ward,  other  than  such  property  as 
is  named  in  article  4134  without  an  order  of 
the  court  authoring  him  to  do  ^o,  and  either 
at  puWlc  or  private  renting." 

Article  4134  referred  to  in  the  quotation 
relates  alone  to  "a  farm,  plantation,  inaaa> 
factory  or  busineaa  belcmglng  to  the  estate," 
and  not  to  improved  property  such  aa  was 
the  property  in  question,  and  as  is  provided 
for  In  article  4136. 

In  view  of  these  statutes  It  was  not  sup- 
posed that  appellees  iriaced  any  reUance  up- 
on the  contention  now  dkade,  particularly  in 
view  of  the  fact  tliat  by  no  counter  proposi- 
tiOD,  cross-assignment,  or  argument  in  ap- 
pellees' briefs  were  we  called  upon  to  role  on 
the  question;  (»  the  contrary,  appellees  In 
their  bilefa  stated  tliat — 

"The  controlling  issues  presented  by  the 
pleading  and  evidence  were  two:  First,  bad 
the  appellant  at  the  date  of  the  institution  of 
appellees'  suit  abandoned  the  intetAion  to  drill 
for  oil  and  gaa  on  the  leased  premises?  ijec- 
ond,  liad  the  drilling  of  the  well  upon  the  leased 
premises  become  unlawful  because  in  violation 
of  tlie  city  ordinance  of  the  city  of  RangerV" 

[•]  But  nevertheless  we  fee!  no  hesitation 
tb  now  saying  that  a  consideration  of  the 
•eveml  articles  of  the  statutes  referred  to, 
and  of  the  undisputed  ,fact  that  the  surface 
teases  reSate  to  improved  property,  leads  to 
ttte  conclusion  that  the  guardian's  lease  of 
the  surface  of  the  minors'  Interests  is  not 
void  because  of  a  failure  to  procure  an  order 
from  the  probate  court  therefor. 


There  Is  also  the  further  contention  that 
we  erred  in  concluding  that  the  evidence  did 
not  establish  beyond  question  appellants'  in- 
tent to  abandon  the  oil  leases,  but  on  tills 
branch  of  the  case  we  find  no  sufBcient  rea- 
son   for    altering   the   views   originally    ex- 


Tbe  motion  tor  rehearing  is  according 
overruled. 


HALL  at  al.  v.  MoCLBMCV.    (No.  9431.) 

(Court  of  Civil  Appeal*  of  Texas.    Fort  Worth. 

Jan.  22,  1921-    Rehearing  Denied 

Feb.  26, 1921.) 

1.  Mlaes  and  nlnarals  «=377— Lassae'a  rights 
may  be  lost  by  abandonmaiit,  whieii  la  a 
question  of  latantlaa,  aataUlsbed  by  olrMoi. 
staatlai  tvideace. 

Bights  ot  lessee  under  an  oil  and  gas  leaae 
may  be  lost  by  abaadonment,  and  abandonment 
is  a  qnestion  «{  intention,  which  may  be  ea- 
taUished  by  dicoinatantial  evideace,  such  aa 
the  removal  of  machinery,  quitting  the  prem- 
ises, and  other  circumstances  ahowing  an  in- 
tenti<m  to  rdinqnlsh  all  rights  and  interests  in 
the  leased  premiaca^ 

2.  Mines  and  minerals  «b37S(I)— Lease*  heM 
under  no  obligation  to  eommenoe  another 
oil  well  60  days  after  "complation"  of  flrat. 

Where  an  oil  and  gas  leaae  «aa  made  ia 
consideration  of  leasee  within  270  days  com- 
pleting a  well  witiua  one  mile  of  leiaor'a  tract, 
and  provided  for  commencement  of  a  wdl  on 
lessor's  tract  within  60  days  after  completioa 
of  the  first  well,  which  was  to  be  drilled  to  a 
depth  of  2,000  feet,  lessee  agreeing  to  pay 
rent  for  delay  in  drilling  the  well  on  lessor'a 
premises,  hM,  Uiat  lessee,  having  drilled  the 
first  well  to  the  requisite  depth  before  expira- 
tion of  the  tin^e  for  its  completion,  was  under 
no  obligation  to  begin  another  within  00  days 
after  such  completion;  a  completed  well  mean- 
ing finished  or  sunk  to  the  depth  necessary  to 
find  oil,  or  to  such  a  depth  aa,  in  the  absence 
of  oil,  precludes  a  probability  of  finding  it  at 
a  further  depth. 

3.  Mines  and  minerals  €=>77— Evidence  Insuf* 
flcient  to  show  abandonment  by  lessee. 

In  a  suit  by  a  landowner  to  cancel  an  on 
and  gas  lease  on  the  ground  of  abandonment, 
evidence  htld  insufficient  to  show  abandon- 
ment by  lessee. 

4.  Mines  and  minerals  «=377— Burden  of  show- 
'  Ing  abandonment  In  suit  to  eanooi  lease  beM 

on  lessor. 
In  a  lessor's  snit  to  cancel  an  oil  and  gaa 

lease  on  the  ground  of  abandonment,  the  bur* 
den  of  showing  abandonment  was  on  plaintiff. 

5.  Mines  and  mineral*  «=377— To  establish 
abandonment  of  laase,  both  Intention  and  act 
must  be  shown. 

To  establiah  abandonment  oC  lease  on  the 
part  of  the  lessee,  both  aa  int«ttien  and  Um 
act  must  be  shown. 
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Ol  MIhm   and   mWerali    4i»77>-Cessatloii    of 

w^rk  and  noauaer  «diidaalble  to  show  abaa- 

doamant  of  ioaaa. 

In  a  suit  to  cancel  an  oil  and  gas  leas* 

on  the  groand  of  abandonment  by  the  lesae'et 

cesaation  of  work  and  nonaser  is  adntisaiblet 

7.  Appeal  and  errar  «33>I00I(I)— Vardiet  and 
Judgmeat  of  afeandonmant  af  gaa  leaae  anb- 
Jaot  to  rwiew  by  appellate  oourt. 
While,  in  a  auit  to  cancel  an  oil  and  gaa 
lease  on  the  ground  of-  abandonment,  abandon- 
ment is  a  question  for  the  jury,  yet  in  its  de- 
termination' a   verdict   and   judgment   is   sub- 
ject to  review  by  the  appellate  court,  and  the 
Jadgment  may  be  reversed  for  insufficiency  of 
•videDce.  i 

Appeal  from  DlBtrlct  Court,  Widiita  Coun- 
ty ;  Edgar  Scurry,  Judge. 

Suit  by  B.  A.  McClesliy  against  B.  W.  Hall 
and  another.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Reversed   and   remanded. 

Fitzgerald  &  Hatchltt,  of  WlcUta  FalU,  for 
appellants.  , 

We^s,  Morrow,  Fraads  &  King,  of  Wicbltii 
Falls,  for  appellee. 

BUCK,  J.  This  suit  was  Instituted  on 
February  1, 1919,  by  B.  A.  McClesIcy,  as  plain- 
tilt,  against  £.  Vf..  Ball  and  the  Eleven  Sands 
Oil  &  Gaa  Company,  to  cancel  an  oil  and  gaa 
lease  executed  by  plaintiff  to  defendant  Hall, 
as  trustee,  on  October  23,  1917,  and  the  re- 
moval of  the  cloud  cast  thereby  upon  the 
title  to  200  acres  of  land  covered  by  the  lease. 
The  basis  for  this  relief  was  that  plaintiff 
and  three  others  bad  es.ecuted  community 
leases  to  Hall,  by  the  terms  of  which  the 
lesiiee  was  to  drill  a  well  to  a  depth  of  2,000 
feet,  unless  oil  or  gas  wab  found  in  paying 
quantities  at  a  lesser  depth,  upon  some  one 
of  the  foUr  tracts,  and  \rithln  a  mile  of  each 
of  them,  and  after  the  comirieti(»  of  said 
well  a  well  was  to  be  started  upon  each 
tract  within  60  days  from  the  completion  of 
the  first  well,  or  a  rental  was  to  be  paid  for 
the  delay;  that  said  first  well,  under  Qte 
terms  of  the  original  leaae,  was  to  be  begun 
within  90  days  from  the  date  of  the  tamo  to 
wit,  October  23,  1917>  and  that  subsequently, 
to  wit,  on  March  26,  191S,  a  written  exteo- 
glim  of  said  lease  was  executed  by  plaintiff, 
whereby  the  time  for  beginning  a  well  was 
extended  to  April  23, 1918,  but  without  chang- 
ing the  other  provisions  of  the  original  lease ; 
that  the  first  well  was  drilled  and  completed 
on  or  about  August  11,  1918,  and  thereafter 
the  defendants  did  nothing  toward  carrying. 
out  the  obligations  of  said  lease,  but.  aban- 
doned same. 

By  their  first  amended  original  answer, 
the  defendants,  after  admitting  the  execution 
of  the  leaae  and  the  extension  thereof  as 
pleaded  by  plaintiff,  alleged  that  they  had 
270  days  from  April  23,  1818,  to  complete 
the  first  well,  and  then  by  ttie  terms:  of  the 


extension  contract  Obey  bad  60  days  main 
in  which  to  begin  a  wdl  on  phdntiff's  land, 
and  that  btttoie  the  expiration  of  said  60 
days  they  had  tendered  the  rentals  to  plain' 
tiff,  but  that  he  had  failed  and  refused  to 
accept  the  same ;  and  the  defendants  pleaded 
that  they  tendered  the  rentals  due  plaintiff 
under  and  by  virtue  of  said  original  lease 
into  court.  The  plaintiff,  by  supplemental 
petition,  denied  that  the  defendants  had  60 
days  in  which  to  begin  a  well  on  bis  land, 
after  the  270  days  stipulated  in  the  original 
contract  as  a  maximum  tln^e  for  completing 
tbe  first  well,  bat  alleged  that  the  first  well 
was  completed  August  11,  1918,  and  that 
the  defendants  had,  under  their  contract, 
only  60  days  from  the  data  of  completiMi  of 
the  well. 

The  cause  was  tried  before  a  Jury,  and 
tbe  court,  after  giving  a  definition  of  tbe 
term  "abandonment,"  as  used  in.  bis  cbarge, 
submitted  only  one  Issue  of  fact,  to  wit; 

"Bearing  in  mind  the  definition  of  the  term 
'abandonment'  as  hereinbefore  given  you,  find 
whether  or  not  the  defendimts  abandoned  the 
leaae  in  controversy  at  any  time  before  the 
filing  of  this  suit" 

The  jury  answ^'ed  this  Issue  in  tbe  afflrm- 
ative.  The  court  entered  a  judgment  for 
plaintiff  upon  this  verdict,  and  the  defend- 
ants have  appealed. 

[1]  The  lease  by  plaintiff  to  tbe  d^endants 
contains  no  forfeiture  clause,  and  plaintiff 
relies  entirely  on  the  sufficiency  of  the  proof 
to  show  abandonment  by  defendants  of  the 
laud  covered  by  the  lease.  That  the  rights 
of  the  lessee  may  be  lost  by  abandonment 
is  evident.'  This  is  practically  the  same 
thing  as  a  breach  of  the  implied  covenant  on 
the  part  of  the  lessee  to  use  diligence  In  sink- 
ing a  well.  Abandonment  is  a  question  of 
Intention,  but  this  intention  may  be  estab- 
lished by  drcumstantlai  evidence,  such  us 
the  removal  of  machinery,  quitting  the  prem- 
ises, and  other  circumstances  shovking  an 
intention  to  relinquish  all  rights  and  interest 
In  the  leased  premises.  Oil  &  Gas  Rights, 
Morrison-De  Soto,  p.  130;  Calboon  v.  Neely, 
201  Pa.  97,  50  AU.  967.  When  the  unsuccess- 
ful search  for  oil  is  abandoned,  the  Inchoate 
title  of  the  explorer  for  mineral  Is  lost 
(iarrett  v.  South  Penn  Oil  Co.,  66  W.  Va.  587, 
G6  S.  B.  741;  Ji^astem  Oil  Co.  v.  Coulehan, 
65  W.  Va.  531,  64  S.  E.  886.  Long  delay  is 
proof  of  abandonmoit  whidh  will  justify 
cancellation  of  the  lease.  Chandler  v.  French, 
78  W.  Va.  668,  81  S.  E.  825,  h.  R.  A.  1915B, 
561 ;  Acme  Oil,  etc.,  Co.  v.  WUiiams,  140  Cal. 
681,  74  Pac.  296.  The  presence  of  a  forfei- 
ture clause  is  not  necessary  to  allow  of  this 
result  Smith  v.  Root,  66  W.  Va.  633,  66  S. 
K.  1006,  30  L.  R.  A.  (N.  S.)  176.  Except  in 
the  case  of  a  perfect  legal  title  to  a  corporeal 
hereditament,  every  right  or  interest  In,  title 
to,  or  owneiBbip  of  pn^erty  may  he  lost  by 
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abandonment.  This  rule  -applies  to  mining 
rights  and  prlvllegea.  Aye  v.  Pblladeidiia 
C!o.,  IBS  Pa.  451,  44  Atl.  656.  74  Am.  St  Sep. 
696;  WUmore  Coal  Co.  v.  Brown  (O.  O.)  147 
Fed.  931,  943,  affirmed  In  Brown  t.  'Wllmore 
Coal  Co.,  153  Fed.  143,  92  O.  C.  A.  295;  Derry 
T.  Boss,  5  Oolo.  295.  An  unexplained  cessa- 
tion of  work  would  be  su£acient  proof  of  aban- 
donment Strange  v.  Hicks,  78  Okl.  1,  188 
Pac  347.  Tbe  question  of  abandonment  is  one 
of  fact  for  the  Jury.  Bartley  t.  Phillips,  179 
Pa.  175,  36  Atl.  217.  But  on  the  issue  of 
abandonment  a  party  may  swear  to  bis  in- 
tentions in  explanation  of  his  acts.  Bartley 
T.   Phillips^   supra. 

The  original  lease  between  McCIesky  and 
HaU,  of  October  23,  1917,  provided: 

"This  lease  is  made  in  connection  with  oth- 
er leases,  and  part  of  the  consideration  is 
that  a  well  is  to  be  drilled  within  one  mile 
from  this  tract  said  drilling  to  be  started 
within  ninety  (90)  days,  and  the  time  of  two 
hundred  and  seventy  (270)  days  is  given  for 
completion,  and  after  completion  a  well  must 
be  started  on  this  tract  within  sixty  (60)  days, 
said  first  well  to  be  drilled  to  a  depth  of  two 
thousand  (2,000)  feet,  unless  oil  or  gas  should 
be  foimd  at  a  lesser  depth. 

"The  lessee  agrees  to  begin  operations  for 
the  drilling  of  a  well  upon  the  above-described 
premises  •  •  ♦  or  thereafter  pay  to  the 
lessor  the  sum  of  ^  per  acre,  per  annum, 
payable  quarterly  in  advance,  until  a  well  is 
commenced,  or  until  the  end  of  the  three  years 
hereof,  as  a  rental  and  complete  remunera- 
tion to  lessors  for  delay.  When  a  well  is  once 
begun,  drilling  thereof  shall  be  pros,ecuted 
with  due  diligence  until   same  is  completed." 

l^e  extension  agreement  dated  March  26, 
1918,  provides  that: 

"I,  B.  A.  McQesky,  for  and  in  considera- 
tion of  the  premises  as  hereinbefore  set  out 
do  hereby  extend  the  time  for  beginning  the 
drilling  of  a  well  on  the  hereinbefore  describ- 
ed tract  of  land  or  an  adjoining  tract  or  tract 
within  one  mile  of  the  said  hereinbefore  de-. 
scribed  land  to  April  23,  1918,  and  in  the 
event  that  drilling  has  not  started  on  said  well 
by  April  23,  1918,  this  lease  to  become  null 
and  void  and  agree  that  the  time  for  the  com- 
pletion of  said  well  shall  be  270  (two  hundred 
seventy)  days  from  the  beginning  thereof.  It 
is  understood  that  no  other  terms  or  condi- 
tions of  said  original  lease  is  in  any  manner 
changed  by  this  extension." 

[2]  The  270  days  from  April  23,  1918,  did 
carry  the  further  completion  of  the  well  to 
January  18,  1919;  but  the  well  was  complet- 
ed In  August  of  1918,  either  on  August  11,  as 
testifled  to  by  plalntUt,  or  on  August  17,  as 
teetlfled  to  by  Mr.  Blair,  the  president  of  the 
Eleven  Sands  Oil  Company.  This  time  of 
270  days  granted  lessee  tor  the  comi^eticm  of 
the  well  was  for  his  benefit  and  we  are  of 
the  opinion  that  no  more  time  was  allowable 
under  this  provision  than  was  necessary  to 
c<Huplete  the  well.  Bat  we  do  hold  that,  a 
well  to  a  depth  of  2,000  feet  having  been 


drilled  on  plalntUTs  land,  the  lessor  w^is 
under  no  obligation  to  begin  another  well  on 
his  land  within  60  days  after  such  comple- 
tion, and  that  lessee  had  compiled  wltb  bis 
obligations  to  the  lessor  In  drilling  the  well 
to  2,007  feet  on  his  land,  and  that  he  owed 
the  lessor  no  rental  for  the  8-year  term.  A 
completed  well  means  flnlsbed  or  sunk  to  the 
depth  necessary  to  find  the  oil,  or  to  sncb  a 
depth  as,  In  the  abeoice  of  oil,  preclades  the 
probability  of  finding  it  at  a  farther  d^>th. 
Morrison-De  Soto,  p.  83;  Frost  v.  Martin,  203 
S.  W.  72.  The  appellant  showed  that  tbe 
well  drilled  on  the  plalntifC's  land  cost  him 
$33,000. 

We  wUI  fb«i  consider  only  whether  the 
evidence  Is  anfflcient  to  show  an  abandon- 
ment by  the  lessee  of  the  lease.  Appdlant's 
third  assignment  Is  that  the  Judgment  should 
be  reversed  and  the  cause  remanded,  be- 
cause the  finding  of  the  Jury  on  the  question 
of  abandonment  is  contrary  to  the  preponder- 
ance and  great  weight  of  the  testimony.  In 
the  case  of  Fisher  t.  Creacent  Oil  Co.,  178  S. 
W.  905,  the  court  says: 

"A  vested  title  cannot  ordinarily  be  lost  by 
abandonment  unless  there  is  satisfactory  proof 
of  an  intention  to  abandon.  Of  course,  if  no 
oil  had  been  found,  as  required  by  the  condi- 
tions of  the  contract  the  title  would  have 
been  inchoate,  and  when  unsuccessful  search 
was  abandoned  the  right  ended;  but  the  dis- 
covery of  the  oil  on  the  land  vested  a  tight  to 
continue  the  search  elsewhere  and  to  operate 
for  25  years,  and  the  mere  fact  that  the  oil 
was  exhausted  in  one  well,  and  not  found  in 
the  other,  did  not  divest  the  right  already 
vested.  It  therefore  became  necessary  in  tiiis 
case  for  the  appelant  to  show  an  intention 
upon  the  part  of  appellee  to  abandon  the 
lease." 

F.  B.  Blair  testifled  that  he  was  the  presi- 
dent of  the  Eleven  Sands  Oil  C<»npany,  and 
that  said  company  was  Incorporated  in 
Missouri  on  February  12,  1918;  that  prior 
to  that  time  it  carried  on  no  business  in 
Texas,  except  to  develop  its  holdings;  that 
In  October,  1917,  the  leases  on  the  four  tracts, 
aggregating  6(X)  acres  and  located  near  Iowa 
Park,  were  secured  by  B.  W.  Hall;  that 
Hall  wired  him,  asking  if  he  could  raise  the 
money  to  develop  the  land  for  oil  and  gas,  and 
that  he  wired  back  that  he  could;  that  HaU 
then  came  to  Kansas  City,  and  that  some  two 
weeks  later  they  went  in  together,  and  that 
the  title  to  the  leases  was  left  In  Hall  as 
trustee  for  the  Eleven  Sands  Oil  Company; 
that  they  erected  a  derrl^  on  McOIesky's 
land  In  1918,  and  drilled  to  2,007  feet  some 
time  In  August,  1918 ;  that  the  Eleven  Sands 
Oil  Company  got  into  financial  straits,  and 
that  a  Mr.  Delaney,  who  was  drilling  the 
well,  attached  the  prc^ierty.of  the  company 
on  the  McCIesky  land  for  debt;  that  subse- 
quently Delaney  was  made  trustee,  and  sold 
all  of  the  personal  property,  including  the 
casing,  which  was  withdrawn  from  the  Mc> 
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Clesky  wen ;  tbat  he  tried  to  get  Delaney  to 
bore  the  well  deeper,  but  the  latter  refused  ; 
that  he  used  his  ^orts  to  see  that  the  proper- 
ty was  sold  for  a  good  price,  and  to  pay  all  at 
the  debts  owing  by  the  Eleren  Hands  Oil 
Company;  that  he  did  pay  such  debts  and 
got  in  shape  to  fnlflll  the  lease  contract  with 
plaintiff  and  his  associates;  that  subsequent 
to  the  abandonment  of  the  McOlesky  hole 
the  Eleven  Sands  Oil  Company  did  nothing 
toward  developing  McOlesky's  land,  thon^ 
the  stockholders  voted  to  raise  the  capital 
stock  and  start  another  well  on  his  land,  but 
that  the  money  was  not  raised ;  that  they  had 
emidoyed  a  lease  man,  D.  T.  Mote,  who 
boarded  at  Iowa  Park  and  was  on  the  leased 
premises  almost  daily;  the  oil  company  had 
a  contract  with  a  geol<^Bt,  an  expert  oil 
man,  to  come  to  Iowa  Park  and  put  his  in- 
strument over  the  hole,  but  that  before  he 
came  the  plaintiff  filed  his  suit;  that  the 
instrument  used  by  the  geologist  cabled 
him  to  tell  whether  there  was  oil  in  the  hole 
or  not ;  that  during  December,  1918,  the  com- 
pany decided  that  they  would  not  drill  that 
year ;  that  the  hole  was  filled  up  during  Sep- 
tember, 1918,  though  it  was  done  without  his 
knowledge  and  over  his  protest;  that  Mr. 
Mote  told  him  that  the  law  required  that  the 
bole  be  filled  up.  He  further  testified  that 
the  Bleven  Sands  Oil  Company  had  kept  Mr. 
Mote  on  the  leases,  at  a  salary  of  $50  a  week 
up  to  the  time  of  the  trial ;  that  be  did  not 
tender  Mr.  McClesky  any  rentals,  because  he 
considered  the  drilling  of  the  well  on  the 
latter's  pmnises  was  in  lieu  of  rentals,  and 
that  he  did  not  consider  that  he  owed  the 
lessor  any  rentals ;  that  he  had  never  aband- 
oned the  leases  near  Iowa  Park,  of  which 
the  lease  in  question  was  one;  that  at  the 
time  this  suit  was  filed  Che  land  covered  by 
the  lease  was  worth  on  the  market  $200  an 
acre,  and  that  they  had  a  standing  offer  of 
that  amount  on  the  McClesky  lease;  that 
when  they  finished  the  well  on  this  land  the 
lease  was  worth  more  than  at  the  time  they 
began  it 

B.  W.  Hall  testified  that  he  was  trustee, 
vice  president,  and  a  director  of  the  Eleven 
Sands  Oil  Company;  that  to  his  knowledge 
never  a  word  had  been  spoken  by  any  mem- 
b«r  of  the  Eleven  Sands  Oil  Company  indicat- 
ing a  purpose  to  abandon  the  lease ;  that  it 
intended  now  to  develop  this  lease;  that  it 
had  actually  done  nothing  towards  drilling 
on  this  land  since  the  well  was  completed 
in  August,  1918 ;  that  all  the  time  it  had  been 
the  intention  of  the  Eleven  Sands  OU  Com- 
pany to  drill  for  oil  on  the  land,  though  lie 
did  not  see  it  do  anything  towards  drilling 
during  October,  November,  or  December,  1918. 


Plaintiff  testlfled  that  the  Zink  well  came 
in  the  latter  part  of  November  or  the  first 
part  of  December,  1918,  and  that  in  December 
he  demanded  of  the  iESeven  Sands  Oil  Cmn- 
pany  a  surrender  of  his  land ;  this  was  after 
the  Zlnk  well  came  in,  about  a  mile  and  a 
quarter  from  his  land;  that  on  February  1, 
1919,  he  filed  this  suit 

[S,  4]  We  are  of  the  opinion  that  the  evi- 
dence falls  to  sustain  the  issue  of  abandon- 
ment. The  evidence  shows  that  defendants 
tendered  to  the  other  lessors,  in  the  communi- 
ty lease,  the  rental  for  1918;  that  after  the 
casing  (costing  $14,000)  and  other  personal 
property  of  the  lessees  on  the  land  had  been 
sold,  the  Zink  well  near  by  came  in  and  great- 
ly enhanced  the  value  of  this  lease,  and  that 
they  recognized  Ite  great  value;  but  the  com- 
pany had  expended  its  available  funds,  and 
was  not  able  to  drill  further  at  that  time, 
withODt  either  increasing  their  stock,  which 
it  seems  they  were  unable  to  do,  or  did  not  do, 
or  by  selling  some  of  their  leases,  and  thus 
raising  the  money  necessary  for  further  drill- 
ing. The  burden  of  proving  abendonntait 
was  upon  plaintiff,  and  we  do  not  think  he  has 
discharged  this  burden.  Buffalo  Zinc  &  Co&- 
per  Co.  V.  Crump,  TO  Ark.  526,  69  S.  W.  672, 
91  Am.  St  Rep.  87 ;  McKay  v.  McDougall,  25 
Mont  258,  64  Pac.  669,  87  Am.  St  Rep.  405, 
416;  Ahms  v.  Gas  Co.,  188  Pa.  249,  41  Atl. 
739. 

[1-7]  Abandonment  consists  of  two  parts, 
the  intention  and  the  act  1  Corpus  Juris,  7. 
There  must  be  an  absence  of  animus  rever- 
tendi  in  order  to  constitute  abandonment 
The  burden  is  upon  him  who  relies  on  the 
abandonment  to  establish  it  by  clear,  un- 
equivocal, and  decisive  evidence.  1  Corpus 
Juris,  7;  1  R.  C.  li.  p.  7.  Cessation  of  work 
and  nonuser  la  admissible  to  prove  abandon- 
ment, and  when  continuing  for  a  long  time 
and  unexplained  may  be  sufficient  to  estab- 
lish the  fact;  but  in  the  present  case  we 
think  the  evidence  fails  to  show  a  length  of 
time  which  alone  would  Justify  a  concluslcm 
of  abandonment,  and  that  the  defendants 
have  in  their  testimony  given  a  reasonable 
explanation  of  the  temporary  cessation  of 
the  work.  While  we  recognize  Oie  fact  that 
abandonment  is  a  question  for  the  Jury,  yet 
in  Ite  determination  a  verdict  and  Judgment 
of  the  trial  court  is  subject  to  review  by  an 
appellate  court,  and  the  judgment  may  be 
reversed  for  Insufticiency  of  evidence  to  es- 
tablish that  issue.  M.  P.  Ry.  Co.  v.  Somers, 
78  Tex.  439, 14  S.  W.  779 ;  Dlmmltt  v.  RobWns, 
74  Tex.  441,  12  8.  W.  94 ;  Ry.  Co.  v.  DiUard, 
70  Tex.  62,  8  S.  W.  113. 

For  the  reasons  given,  the  Judgment  is 
reversed,  and  the  cause  remanded. 
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HALL  at  al.  v.  ROBERTS  tt  ax.    (No.  9430.) 

(Court    ot    CHvIl    Appeals    of    Texas.      Fort 

Worth.    Jan.  22,  1921.    Rehearing  Denied 

Feb.  26,  1921.) 

1.  Mlaae  and  minerals  «=379(3)— Time  for 
payment  of  rental  under  leaae  determined. 

Where  an  oil  and  (as  lease  provided  thst 
a  well  should  be  started  within  90  days  and 
allowed  a  period  of  270  days  in  which  to  com- 
plete it  to  the  requisite  depth,  and  also  that 
lessee  would  begin  another  well  within  60  days 
or  pay  a  certain  rental  per  annum  nntil  the 
expiration  of  3  years,  the  60-day  period  for 
payment  of  the  rental  began,  not  on  expira- 
tion of  the  270  days,  but  with  the  completion 
of  the  first  well,  which  did .  not  require  the 
full  time  allowed  therefor. 

2.  Mines  and  minerals  ®=»77— Intention  must 
be  shown  to  establish  abandonment  of  lease. 

Abandonment  of  an  oil  and  gaa  lease  can- 
not be  established,  without  showing  an  in- 
tention to  abandon. 

3.  IMInea  and  minerals  «=>77— Evidence  Insuf- 
Hoient  to  establish  abandonment  of  lease  as 
grouad  for  oancellatloa. 

In  a  suit  to  cancel  an  oil  and  gas  leaae  for 
abandonment  by  lessee,  evidence  hM  insuffi- 
cient to  establish  such  grouad. 

Appeal  from  District  Court,  Wichita  Goxux- 
ty;    Edgar  Scurry,  Judge. 

Suit  by  W.  T.  Roberts  ana  wife  against  B. 
W.  Hall  and  others  to  cancel  as  oil  and  gas 
lease.  Judgment  for  plaintiOs,  and  defend- 
ants appeaL    Reversed  and  remanded. 

Fitzgerald  &  Hatchltt,  of  Wichita  Palls, 
for  appellants.  . 

Weeks,  Morrow,  Francis  &  King,  of  Wldi- 
Ita  Falls,  for  appellees. 

DUNKLIN,  J.  W.  T.  Roberts  and  wife, 
the  owners  of  a  200-acre  tract  of  land  In 
Wichita  county,  Instituted  this  suit  to  can- 
cel an  oil  and  gas  lease  for  a  term  of  3 
years  from  Its  elate,  executed  by  them  on 
October  23,  1917,  to  E.  W.  Hall,  trustee. 
Originally  the  lessee  was  the  only  defendant 
but  later,  by  an  amended  petition,  plaintiffs 
also  sued  the  Eleven  Sands  Oil  Company,  a 
private  corporation,  alleging  that  the  lease 
was  taken  by  Hall  as  trustee  for  the  use 
and  benefit  of  that  company.  From  a  Judg- 
ment in  favor  of  plaintiffs,  canceling  the 
lease,  the  defendants  have  appealed. 

The  lease  was  one  of  four  leases,  all  tak- 
en by  the  lessee  at  the  same  time  from  dif- 
ferent landowners;  the  four  tracts  lying 
contiguous  to  each  other  and  aggregating  In 
all  600  acres.  The  lease  executed  hy  plain- 
tiffs contained  a  recital  of  the  other  leases, 
and  one  of  the  considerations  recited  was 
that  a  well  should  be  started  on  plalntiSs' 
tract,  or  an  adjoining  tract,  within  90  days 
from  the  date  of  the  lease,  and  a  period  of 


270  days  was  allowed  in  wU^  to  complete 
It    The  depth  of  the  well  required  was  2.000 
feet,  unless  oil  or  gaa  should  be  found  at  a 
shallower  depth.    It  was  further  stipulated 
that,  should  the  well  be  drilled  <m  an   ad- 
joining tract,  then  the  lessee  should  drill  a 
like  well  on  plaintUEs'  tract  within  60  days 
from  the  completion  of  the  first  weU.      It 
was  further  provided   that   the  first    well 
should  be  drilled  <«  plaintiffs'  tract  or  with- 
in one  mile  of  it.    The  lease  contained  a  fur- 
ther stipulation  that  the  lessee  would  begin 
operations  upon  plaintiffs'  land  within  tlie 
time  stipulated  or  else  pay  to  the  lessors  a 
rental  of  $4  per  acre  per  anniun,  payable 
qaarterly  In  advance,  until  a  well  should  be 
commenced,  and  continue  payment  of  such 
rentals  until  the  end  of  the  3-year  term  cov- 
ered by  the  lease,  and  the  lessors  bound 
themselves  to  accept  said  rentals  in  Uea  of 
development  ot  the  land  for  oil  and    gas. 
The  lease  contained  the  farther  stipulation 
that   no   forfeiture  of   the   lease   would   be 
dalraed  by  the  lessors  until  the  end  of  its 
term,  unless  the  lessee  dionld  fall  to  pay 
the  agreed  rentals.    The  lease  contained  no 
clause  ezpresf^-  providing  for  a  forfeiture 
during  the  3-year  term  which  it  covned,  for 
failure  to  perform  drilling  obligations,  or 
for  failure  to  pay  rentals,  or  for  any  other 
reason;    In  fact,  the  petition  contained  no 
allegations  of  failure  of  defendants  to  pay 
rentals. 

One  of  the  adjoining  tracts  leased  con- 
temporaneoudy  >^'lth  this  one  was  owned  by 
Ei.  A.  McOleaky,  and  <»  that  tract  defendant 
oU  company  drilled  a  well  to  a  depth  of 
2,007  feet,  which  proved  to  be  a  dry  hole, 
and  was  abandoned  <m  that  account  No 
other  well  was  drilled  or  started  on  any  of 
the  four  tracts,  or  on  any  other  land  in 
that  vicinity.  The  well  on  the  McCIesky 
tract  was  not  begun  within  the  i)erlod  re- 
quired by  the  original  lease,  but  was  begun 
within  the  period  of  extension  agreed  to  by 
plaintiffs,  as  evidenced  by  a  written  instru- 
ment executed  by  them  on  March  26,  1318L 
By  that  agreement  the  time  for  beginning 
of  drilling  was  extended  to  AprU  23,  191S, 
and  the  Instrument  stipulated  an  agreement 
on  the  part  of  plaintiffs: 

"That  the 'time  for  the  completion  of  said 
well  shall  be  two  hundred  seventy  (270)  days 
from  the  beginning  thereof." 

The  well  was  finished  to  the  required 
depth  about  the  middle  of  August,  1918,  at 
a  cost  to  defendant  oil  company  of  $83,761. 

Plaintiffs  sought  to  cancel  the  lease  on  the 
theory  of  abandonment  of  it  by  the  defend- 
ants, which  was  alleged.  It  was  further  al- 
leged in  the  petition  that  the  McCIesky  well 
was  not  drilled  within  one  mile  of  plaintiffs' 
land,  as  provided  for  in  the  lease,  and  that 
defendants  did  not  begin  a  well  on  'plaintiffs' 
land  within  60  days  after  the  completion  of 
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tli«  MrClcAj  well,  as  was  fartber  provided 
•b  tiM  lease.    BrUtently  tbose  braacbea  of 

tbe  contract  were  alleged  as  tending  to  sup- 
port tbe  allegation  of  abandonment,  and  not 
as,  of  themselves,  famlsliing  a  sufSdent  ba- 
sis lor  cancellation,  under  ttae  rules  an- 
nounced In  such  decisions  of  our  Supreme 
Court  aa  In  Orubb  t.  McAfee,  109  Tex.  627, 
212  S.  W.  464,  and  Dedter  t.  Kirllcks  (Sup.) 
218  S.  W.  385. 

The  trial  was  before  the  teurt  without  a 
jury,  and,  while  no  findings  or  conduslons 
were  filed,  the  Judgment  rendered  necesBarlly 
Implies  a  finding  that  defendants  had  aban- 
doned tbe  lease,  as  alleged  by  plalntUFs,  and 
for  that  reason  the  lease  was  canceled.  Ap- 
pellants Insist  that  tbe  eridence  was  Insuffi- 
cient to  support  a  finding  that  they  bad  aban- 
doned the  lease,  and  we  have  concluded  tbst 
that  assignment  should  be  sustained. 

[1]  The  evidence  chiefly  relied  on  by  plain- 
tiffs to  sustain  their  allegation  of  abandon- 
ment was  the  failure  to  begin  another  well 
after  the  completion  of  the  well  on  the  Hc- 
Clcsky  tract  and  the  failure  to  pay  rentals 
within  60  days  after  titte  completion  and 
abandonment  ot  that  well.  But  Frank  B. 
Blair,  president  of  defendant  oil  company, 
was  introduced  as  a  witness  by  plaintitts, 
and  testlfled  directly  and  positively  ttiat  it 
was  never  tbe  Intention  of  his  company  to 
abandon  the  lease.  He  further  testlfled  that 
about  20  days  prior  to  the  institution  of  Ibis 
salt  he  sent  to  the  First  National  Bank  of 
Iowa  Park,  the  dq>osltary  named  in  the 
lease  as  plaintiffs'  ag«it  to  receive  rentals, 
the  amount  then  due  for  rentals  for  the 
lease  In  controversy,  to  be  deposited  to 
plalntiffi^  credit  in  the  bank,  which  he  had 
never  received  back,  although  be  was  noti- 
fied by  the  bank  that  plaintiffs  had  refused 
to  accept  it.  That  tender  of  rentals  was 
without  60  days  after  the  expiration  of  the 
270-day  period  allowed  by  plaintiffs  after 
the  well  was  started,  for  its  completion,  as 
stipulated  In  plaintiffs*  agreement  for  exten- 
sion of  time  for  drilling;  and  Blair  testlfled 
that  according  to  his  construction  of  that 
agreement  h?  was  allowed  60  days  from  tbe 
expiration  of  that  period  of  270  days  within 
which  to  pay  the  rentals,  notwithstanding 
the  fact  that  the  270  days  was  not  required 
to  finish  the  well.  But  we  believe  that  con- 
struction was  Incorrect,  and  that  tbe  60-day 
period  for  payment  of  rentals  began  with 
the  completion  of  tbe  well.  He  farther  tes- 
tified that  ever  since  the  well  was  finished 
228  S.W.-64 
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he  had  kept  Mr.  Ifote^  an  «nployee  of  the 
compknjr,  tn  Itt  servlee  at  a  aU&Ty  of  $99  per 
week  and  ezpenees,  whdse  duties  were  to 
look  after  this  and  ttae  other  leasee,  and 
generally  to  watch  after  tbe  interests  of  the 
company,  including  pulling  casing  and  check- 
ing it  out,  and  that  Mr.  Mote  was  in  charge 
of  the  leases  at  tbe  time  this  suit  was  in- 
stltated.  He  further  testlfled  that  a  meet- 
ing of  tbe  stockholders  of  the  company  was 
held  on  September  14,  1918,  when  an  In- 
crease of  the  capital  stock  of  the  company 
was  voted,  for  the  purpose  of  developing  the 
leases,  and  that  none  of  the  four  leases 
mentioned  had  ever  been  c^eied  for  sale. 
Bfr.  Blair's  testimony  was  corroborated  by 
D.  T.  Mote,  Oie  employee,  who  further  tes- 
tified that  plaintiff  W.  T.  Roberts  was  pres- 
ent when  the  location  for  tbe  well  drilled 
on  the  McCIesky  tract  was  made,  and  agreed 
to  that  location,  which  location,  according  to 
tbe  testimony  of  McOlesky,  was  a  little  over 
one  mile  from  plaintiffs'  land.  B.  A.  Mc- 
Gleslcy,  ttae  owner  of  the  traet  drilted  on, 
did  not  contradict  any  of  tbe  testlmoay  of 
Blair  or  Mote,  redted  above,  and  he  and 
Blair  and  Mote  were  the  only  witnesses  In- 
troduoed.  Neither  of  plaintiffs  testified  at 
all. 

[2,  S]  An  abandonment  of  ttae  lease  could 
not  be  established  without  showing  an  In- 
tention of  defendants  to  abandon  It  While 
that  Intention  may  be  established  by  circum- 
stantial evidence,  we  do  not  believe  that  the 
evidence  relied  on  by  plaintiffs  was  sofficient 
to  establish  IL  The  failure  to  drill  another 
well,  if  unezpl|ained,  in  con»ection  with  oth- 
er drcumetances,  would  tend  to  support 
plaintiffs'  contention;  bat  tbe  testimony  of 
Blair  and  Mote  was  prima  fade,  and  ta  the 
main,  a  reasonable  explanation,  and  tlieir 
testimony  was  not  controverted  by  any  wit- 


Tbe  case  of  Hall  v.  McOleaiky,  No.  MSI, 
'228  S.  W.  1004,  this  day  decided  by  this  court, 
was  instituted  by  McOlesky  for  a  caaodla- 
tlon  of  bis  lease  mentioned  above,  and  in 
tlie  <q>lnlon  rendered  in  Itaat  case,  bgr  Asso- 
ciate Jnstloe  Back,  the  ndea  governing  the 
issne  of  abandonment  are  ftilly  discussed. 
That  dlscnsatOH  Is  applioaUe  to  this  case, 
and  we  adopt  it  here,  witliont  tbe  necessity 
of  repetition,  and  without  Again  dtbii;  tbe 
authorities  tbete  dted. 

3%e  Judgment  off  tlie  trial  court  Is  lerers- 
ed,  and  tb»  cause  is  lemandsd. 
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CALIFORNIA  INS.  CO.  v.  BISHOP  at  al. 
(NO.  9390.) 

(Coort    of    GiTfl    Appeals    of    Texas.      Fort 

Worth.    Not.  IS,  1920.    Rehearing 

Denied  Dec.  IS,  1920.)t 

InauniBM  4=9389(8)— Condition  of  Are  policy 
held  waived  by  Issuing  renawal  policy  witb 
knowledge  of  facts. 
In  Tiew  of  Vernon's  Sayles'  Ann.  Ot.  St. 
1914,  art.  4961,  as  to  who  are  insurance  agents, 
condition  of  fire  policy  on  the  stock  of  an  au- 
tomobile dealer  that  he  should  report  to  tiie 
company  each  car  owned  by  him  and  its  loca- 
tion as  soon  as  known,  and  have  an  entry  there- 
of made  in  passbooks  provided  therefor,  was 
waived,  the  policy  being,  in  effect,  in  renewal  of 
8  Uke  policy  for  the  previous  year,  and  the 
agent  having  agreed  with  insured  at  the  time  of 
issuing  the  prior  policy  that  be  would  from  time 
to  time  visit  insured's  place  of  business  and 
check  up  cars  on  hand  and  make  the  necessary 
reports  and  entries,  and  a  report  having  been 
made  during  the  life  of  the  first  policy  of  all 
the  cars  which  were  burned  daring  the  life  of 
the  second  policy,  and  the  agent  having  at- 
tempted to  make  an  entry  thereof,  in  the  pass- 
book; and  this  though  by  mistake  he  failed  to 
make  entry  therein  of  some  of  them,  and  though 
the  policy  provided  that  no  agent  could  waive 
any  provision  thereof  unless  the  waiver  was 
written  thereon. 

A)H>eal  from  District  Oourt,  Taylor  Goan- 
ty;  J.  W.  Moflett,  Special  Judge. 

Action  by  George  C.  Bishop  and  anotber 
against  tbe  California  Insurance  Company. 
Judgment  tov  plaintiffs,  and  deflendant 
appeals.    AfDnned. 

Bryan,  Stone  &  Wade,  of  Fort  Worth,  and 
Ben  ti.  Cox,  of  Abilene,  for  appellant 
>  Davidson  &  Hickman,  of  Abilene,  for  ap- 
pellees. 

GONNSR,  C.  J.  O.  O.  Bish<v  and  TLov  O. 
Barton,  composli^  the  partnership  of  Bishop^ 
Barton  Company,  instituted  this  suit  against 
the  California  Insurance  Company  up<»  a  fire 
insurance  policy  issued  to  them  by  the  de- 
fendant on  February  8,  1919.  The  plaintifra 
were  dealers  in  new  and  secondhand  automo- 
biles in  the  city  of  AMlene,  and  had  on  hand 
in  their  place  of  business  from  time  to  time 
various  automobilea  The  policy  did  not  de- 
scribe any  particular  automobile,  but  simi^ 
referred  to  them  as  automobiles  of  various 
types,  serial  number,  horse  power,  and  price. 

The  policy,  among  other  things,  contained 
the  following  clauses: 

"(6)  The  object  and  intent  of  this  policy  is  to 
cover,  subject  to  conditions  herein  contained, 
every  automobile  owned  and  for  sale  by  the  as- 
sured; therefore  aU  such  risks  with  their  stor- 
age locations  shall  be  reported  to  this  company 
as  soon  as  known  to  the  assured,  and  a  corre- 
sponding entry  made  in  a  passbook  provided 
for  this  purpose,  or  a  certificate  issued  hereun- 


der, and  such  passbook  «r  each  eerdficate  is- 
sued herennder  is  hweby  made  a  part  of  tliis 
policy.  This  policy  shall  cover,  under  the  terms 
and  conditions  contained  herein,  every  automo- 
bile owned  and  for  sale  by  the  assured,  who  by 
the  acceptance  of  this  policy  expressly  oore- 
nants  and  agrees  to  report  to  the  company  each 
automobile  so  owned  and  for  sale  by  him  and  its 
storage  location  in  the  manner  provided  herein, 
and  to  pay  the  premium  due  hereunder  witb  re- 
spect to  same.  Failure  to  so  report  any  sacb 
lisk  shall  render  this  insurance  void  as  to  radi 
automobile  or  automobiles  not  reported.  It  is 
further  agreed  that  the  company  through  its 
duly  authorized  agent  and  at  all  reasonable 
times  shall  have  access  to  the  assured's  books 
and  records  for  the  purpose  of  determining  the 
automobiles  which  should  be  insured  hereunder, 
their  storage  locations,  and  premiums  which 
should  be  paid  with  respect  thereto,  and  that 
any  evasion  or  attempted  evasion  by  the  as- 
sured in  the  matter  of  reports  of  automobiles, 
their  storage  location,  or  payment  of  preminma 
hereunder,  shall  void  this  poIi<7,  and  all  insur- 
ance hereunder,  and  shall  be  an  absolute  de- 
fense to  any  suit  or  action  brought  under  this 
policy." 

"Upon  acceptance  of  this  policy,  the  assnred 
agrees  that  its  terms  embody  all  agreements 
then  existing  between  himsdf  and  the  company, 
or  any  of  its  agents,  relating  to  the  insurance 
described  herein,  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  pow- 
er to  waive  any  of  the  terms  of  this  policy,  un- 
less such  waiver  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  extend 
to  or  be  daimed  by  assured  unless  so  written 
or  attached."  < 

The  suit  was  defended  upon  the  ground, 
substantially,  that  the  plaintiffs  had  failed 
to  comply  with  section  6  above  by  i^pOTtLag 
and  making  entries  or  certificates  of  the 
automobiles  owned  and  for  sale  by  than  that 
had  been  destroyed  by  the  fire  alleged.  To 
which  the  plaintiffs  replied  by  alleging,  in 
substance,  that  the  policy  declared  upon  was 
but  a  renewal  of  a  previous  one  issued  to  the 
plaintiff  by  the  company  on  February  8,  I&IS, 
and  that  at  the  time  of  the  Issuance  of  the 
1918  poUcy  PhilUp  Kaufman,  the  local  agent 
of  the  defendant  company,  orally  agreed 
with  Mr.  Bishop,  a  member  of  the  plaintiff 
firm,  that  he  (Kaufman)  would  go  to  plain- 
tiffs' place  of  business  from  time  to  time, 
check  plaintiffs'  books  and  cars  on  hand,  and 
make  the  necessary  reporta  and  certificates 
covering  such  cars  as  were  Insured,  and  can- 
cel the  insurance  of  such  cars  as  plaintlfCs 
had  sold  or  otherwise  disposed  of;  that  the 
said  Phillip  Kaufman  during  the  continuance 
of  the  policy  Issued  on  February  8,  1918.  did 
In  fact  come  to  plaintiffs'  place  of  business, 
secure  lists  of  the  cars  on  hand  covered  by 
the  policy,  and  make  entries  on  the  passbook 
or  certificates  as  provided  for  in  the  section 
of  the  policy  referred  to.  It  was  further 
alleged  that  on  or  about  November  1,  1918, 
the  plaintiffs  furnished  the  defendant  and 


sFor  other  cues  see  same  topic  and  KEY-NUUBER  Is  all  Key-Numbered  Digests  and  Indexes 
tBeeelved  tor  publication  Uaroli  a.  UB. 


Digitized  by 


Google 


Tex.) 


OAUFOBNIA  INS.  CO.  t.  BISHOP 

(228  aw.) 


lAll 


Its   agent  with  a  correct  written  report  of 
't^e  cars  then  on  hand ;  that  said  report  coa- 
«:alned  all  of  the  cara  destroyed  In  the  Ore; 
tJiAt  thereafter,  on  or  about  JTamiacy  10, 1910, 
*Jis  deftedant  by  Ita  agratta  made  entries  on 
tile    passbook   referred   to  In  the  policy  or 
<»rtlflcate8  covering  six  of  the  ears  later 
bnmed,  but  by  mistake  omitted  six  of  the 
cars  later  bomed  which  had  been  reported. 
It  was  farther  alleged  that  at  the  time  of  the 
iBsaance  of  the  policy  of  date  February  8, 
1919,  all  cars  then  on  hand  and  later  burned 
liad  theretofore  been  reported  to  the  defend- 
ant, and  that  the, defendant  and  Its  agents 
had  actually  seen  them  and  knew  that  they 
were  on  hand  at  the  time  of  the  issmance  of 
said  policy,  by  reason  of  all  of  which.  It  was 
averred,  the  defendant  had  waived  the  re- 
qalrements  of  said  paragraph  6  of  the  policy 
relied  upon  in  defense. 

The  defendant  demurred  to  these  allega- 
tions and  denied  their  truth  and  invoked  the 
terms  of  the  second  paragraph  of  ttie  poUey 
above  quoted,  and  alleged  that  no  ofBcer  or 
agent  or  representative  of  the  comi>any  bad 
ever  waived  the  requirements  of  paragraph 
6  by  aoy  writing  upon  or  attachment  to  the 
policy. 

The  cause  was  submitted  to  a  Jury,  which 
returned  a  verdict  in  favor  of  the  plaintiffs 
for  14,076,  upon  which  verdict  a  judgment 
was  entered  for  the  sum  named  with  interest 
thereon  from  the  date  .of  the  ludgment  at 
the  rate  of  6  per  cent  per  annunf. 

In  due  course  the  defendant  filed  its  motion 
for  a  new  trial,  which  was  overruled  by  the 
court,  due  exception  thereto  taken,  and  this 
appeal  prosecuted. 

No  issue  in  the  evidence  seems  to  have 
been  irresented  as  to  the  fact  of  the  fire  and 
the  consequent  loss  of  the  automobiles  de- 
scribed In  iHaintlffs'  petltlMi.  Nor  is  there 
any  dispute  in  the  evidence  that  Phillip 
yfli^ftMw  was  the  local  agent  of  the  defend- 
ant company,  who  issued  both  the  policies 
of  February  8,  1918,  and  February  8,  1018, 
and  that  to  him  had  been  reported  about 
November  1,  1018,  the  automobiles  destroyed 
by  the  Are;  that  on  January  10,  1919,  there- 
after Phillip  Kaufman  prepared  certificates 
upon  the  prescribed  forms  upon  six  of  the 
cars  destroyed  by  fire,  but  omitted  six  other 
of  the  cars  so  reported  and  so  destroyed, 
And  it  is  undisputed  In  the  evidence  that  no 
automobiles  were  reported  by  tibe  plaintiffs 
at  tiM  time  of  the  issuance  of  the  p<rilcy  of 
February  8,  1010,  nor  were  entries  of  any 
kind  then  made  upon  the  passbook  or  in  the 
form  of  certificates,  as  provided  for  in  clause 
6  of  the  i)Olicy,  nor  any  entry  made  upaa  the 
policy  waiving  these  conditions.  There  was 
evidence,  however,  tending  to  support  the 
plataitiffs'  allegatl<Hi8  to  the  effect  that  Phil- 
lip Kaufman,  the  agent  of  the  defendant  at 
the  time  of  the  issuance  of  the  policy  of  Feb- 
ruary 8, 1018,  then  agreed  with  the  plaintiffs, 
as  an  Inducement  to  tue  taking  out  of  a  policy 


In  their  company,  to  himself  mak^  the  proper 
entHes  of  automobiles  to  be  covered  by  the 
policy  upon  the  passbook  or  certificates,  and 
that  this  course  had  been  porsued  by  the 
local  agent  of  the  company  during  the  con- 
tinuance of  the  1818  policy.  And  from  the 
evidence  and  findings  of  the  jury  it  must  be 
inferred  also  that  the  policy  of  February  8, 
1819,  was  In  effect  but  a  renewal  of  the  policy 
of  February  8,  1918,  and  that  at  the  time  of 
the  issuance  of  the  1019  policy  the  agents  of 
the  company  then  knew  or  thought  they  knew 
the  automobiles  owned  and  held  by  the  plain- 
tiffs which  it  was  intended  to  Insure  by  the 
renewal  policy.  Any  other  fact  or  facts  that 
may  be  necessary  to  an  understanding  of 
our  ccmclusion  will  be  stated  later. 

The  vital  issue  presented  below  by  objec- 
tions to  the  evidence,  to  the  court's  charge, 
and  to  the  court's  rulings  upon  charges  re- 
quested, and  by  assignments  -  of  error  here, 
Is  one  of  waiver.  In  other  words,  the  vital 
question  presented  for  our  determination  is 
whether  appellant's  agent  could  and  did 
waive  the  requirements  of  paragraph  6  of 
the  policy  hereinbefore  quoted.  We  feel  that 
we  must  determine  this  question  adversely 
to  appellant  The  api>ellaut  is,  and  was  at 
the  times  of  the  issuance  of  the  policies 
mentioned,  a  California  corporation,  doing 
business  In  Texas,  and  evidently  requiring 
the  employment  of  agents  in  this  state. 
Phillip  Kaufman  vrithout  dispute  wAs  ap- 
pellant's agent  in  the  dty  of  Abilene,  and  as 
such  issued  both  iwUdes,  and  the  fact  that 
the  required  premiums  were-  paid  by  the 
plalntlCs  below  is  not  questlcmed,  nor  is  any 
other  fact  of  nonliability  asserted  save  the 
failure  of  the  plaintiffs  to  comply  with  para- 
graph 8  of  the  policy  by  making  the  entries 
upon  the  passbook  or  certificates  as  therein 
expressed.  As  already  stated,  we  think  the 
evidence  undoubtedly  tends  to  show*  that 
Phillip  Kaufman  at  the  time  of  the  issuance 
of  the  1918  policy  made  the  agreement  to 
himself  make  the  proper  entries  upon  the 
passbook  or  certificates  as  an  inducement  to 
the  plaintiffs  to  Insure  their  automobiles  in 
his  company.  To  illustrate,  Mr.  Bishop,  one 
of  the  plaintiffs,  testified  in  regard  to  what 
occurred  at  the  time  of  the  taking  out  of  the 
1918  policy: 

"T^  had  a  conversation  with  Mr.  Kaufman  rel- 
ative to  the  manner  in  which  the  declarations 
on  these  cars  were  to  be  made.  Mr.  Kwnfmaw  _ 
came  into  the  office  one  day  and  told  me  we  had 
a  certain  different  form  of  policy,  and  lie  came 
in  and  said  that  lie  had  a  policy  that  would  suit 
us  better  than  amrthing  we  liad  ever  bad,  and 
then  he  outlined  it  to  me,  and  when  be  did  I 
raised  the  objection  that  the  making  of  those 
proofs  each  time,  or  rather  those  certificates, 
was  rather  a  tedious  affair  and  one  that  was 
liable  to  be  overlooked,  and  ho  stated  that  he 
did  not  think  so,  that  It  was  very  Uttle  tronble, 
and  that  it  would  entail  bnt  very  little  work, 
and  went  on  to  say  that,  so  far  as  he  was  con- 
cerned, he  would  come  around  to  our  olaee  at- 
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•r7  oDCe  an^  s  while  and  check  np  what  we 
had  OB  hand,  and  what  we  had  add,  and  attend 
to  that  part  of  it  for  as;  and  I  aaid,  'Weil,  if 
It  won't  be  too  much  trenble  and  j«n  will  do 
that,  we  will  take  the  poUcy.'  So  with  that  nn- 
deratanding  the  poller  waa  written  up,  accepted, 
and  put  in  force." 

In  the  case  of  Wagner  ft  Chabot  t.  West- 
diester  Fire  Insurance  Co.,  reported  In  02 
Tex.  540,  50  S.  W.  560,  it  appears  that  Wag- 
ner and  Chabot  were  agents  of  Elook  Bros. 
&  Co.,  of  Cincinnati;  OM(«,  and  ad  such 
desired  to  Insure  certain  goods  owned  by 
Kloak  Bros.  &  Co.  A  policy  was  issued  by  the 
insurance  company  made  payable  to  Wagner 
ft  Chabot  The  policy  described  the  property 
insured  aa  owned  by  Wagnei*  ft  Chabot, 
omitting  any  reference  to  the  interest  of 
ownership  of  Eloak  Bros,  ft  Co.  Following 
a  loss  of  the  goods  by  fire  and  a  suit  npon  the 
policy  by  Wagner  ft  Chabot,  the  insurance 
company  pleaded  a  provision  of  the  policy  to 
the  effect  "that  the  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  on  ae 
added  to  said  policy,  shonld  be  void  If  the 
entire  interest  of  the  plaintiffs  in  the  prop- 
erty insnred  thereunder  were  other  than  un- 
conditional and  sole  ownership,"  and  averred 
that  the  title  of  the  plaintiffs  was  not  that 
of  unconditional  and  sole  ownership,  as  stip- 
ulated, and  hence  that  the  policy  was  void. 
A  waiver  of  the  provision  quoted  was  plead- 
ed, to  which  was  opposed  a  further  provision 
of  the  policy  that — 

"No  officer,  agent,  or  representative  of  the 
defendant  gball  have  such  power  or  be  deemed 
or  held  to  have  waived  audi  provisions  or  con- 
ditions, unless  such  waiver,  if  any,  aball  be 
written  upon  or  attached  to  aaid  pohcy." 

No  waiver  of  the  provision  Sist  quoted 
waa  written  npon  or  attached  to  the  policy, 

but  it  was  shown  In  the  proof  that  the  agent 
of  the  Insurance  company,  at  the  time  of  the 
Issuance  and  ddivery  of  the  policy,  was  in- 
formed that  the '  goods  in  fact  belonged  to 
Kloak  Bros,  ft  Co.  We  quote  aa  pertinent  to 
this  case  what  was  said  by  our  'Supreme 
Conrt  in  disposing  of  the  issue  Of  watver  In 
the  case  cited  as  follows: 

"There  is  no  dispute  about  the  fact  that  W. 
G.  Tobin  waa  the  agent  of  the  Westchester  Fire 
Insurance  Company  at  Ban  Antonio,  and  that 
be  had  foU  power  to  niak«  the  oostraot  at  insure 
,  ance,  that  be  did,  in  fact,  make  It;  and  when 
he  iaaned  the  policy  he  knew  that  Wagner  &, 
Chabot  were  not  the  sole  owners  of  the  prop- 
erty, and  that  the  policy  did  not  truly  state 
their  interest  in  it,  but  that  they  were  agents 
holding  it  for  KIo^  Bros,  ft  Co.,  of  Cincinnati, 
Ohio.  By  issuing  and  delivering  the  policy,  To- 
bin waived  the  conditiooa  requiring  that  the  in- 
terest of  the  payees  named  therein  should  be 
truly  stated,  and  the  condition  that  the  interest 
of  the  aaanred  should  be  the  uncoaditional  and 
sole  ownership  of  it.  He  knew  that  as  warran- 
ties of  existing  facts  they  were  false.  Insur- 
ance Co.  V.  £}nde.  Go  Tex.  123;  Insurance  Co.  v. 
Camp,  71  Tex.  507,  8  S.  W.  473;  Insurance  Co. 


V.  Holcomb,  88  Tex.  410,  84  S.  W.  915;  Bunes 
T.  Home  Ins.  Co.,  96  17.  S.  821. 

"The  ground  npon  wUcfa  the  orarts  hold  that 
sock  conditions  are  waived  under  tb«  given 
state  of  facta  is  broadly  stated  in  Inaanuice  Ga 
V.  Ende,  dted  above,  by  Jndg*  Stayton  in  the 
following  quotations  from  the  authors  named: 
To  deliver  a  policy  with  full  kno\dedge  of  facta 
upon  wbidi  Its  validity  may  be  disputed,  and 
then  to  insist  upon  these  facts  npon  grounds  of 
avoidance,  is  to  attempt  a  frand.  This  the 
courts  will  neither  aid  nor  presume,  and  when 
the  Bltamative  is  to  find  this,  or  find  that,  in 
accordance  with  honesty  and  fair  dealinc,  thoe 
waa  an  intent  to  waive  the  knowB  gtoond  of 
avoidance,  they  will  choose  the  latter.  Such  an 
issue  is  tantamount  to  an  assertion  that  the 
policy  la  valid  at  the  time  of  delivery  and  is  a 
waiver  of  the  known  ground  of  invalidity" — cit- 
ing May,  Ins.  {  407.  In  support  of  the  same 
proposition,  Jndge  Stayton  qtMtes  as  fbUows: 
■The  insurer  is  estopped  from  settiog  np  the 
breach  of  any  condition  of  the  policy  when  at 
the  time  of  its  issue  it  kn«w  that  the  condition 
was  ineonoiatent  with  the  facts,  and  the  assured 
has  been  guilty  of  no  frand.  •  •  •  When 
th*  insurer  issues  a  policy  to  the  assured  with- 
out any  written  application,  containing  condi- 
tions inconsistent  with  the  risk,  *  *  *  it  is 
estopped  from  setting  np  a  breach  of  sndi  con- 
ditions in  defense  of  an  action  npon  the  policy' 
— dting  3  Wood,  Fire  Ins.  f  427.  The  proposi- 
tion is  snstahied  by  a  large  number  of  authori- 
ties dted  by.  the  learned  Jndge  who  wrote  that 
opinion.  Judge  Stayton  added  the  following: 
'Under  the  facts  shown  to  have  existed,  it  must 
be  hdd  that  the  appellant,  by  receiving  the  pre- 
mium for  insurance  with  knowledge  of  the  true 
state  of  the  title  of  the  property  insured,  ia  es- 
topped from  denying  the  right  of  the  appellee 
to  recover  on  the  ground  that  the  interest  of 
the  assured  in  the  property  was  other  than  tiie 
entire,  unconditional,  and  sole  ownership,  for 
his  own  use  and  benefit.' 

"It  is  claimed  by  the  defendant  in  error  that 
the  policy  itself  prohibited  any  agent  of  the 
company  to  waive  any  of  its  conditions  except 
it  be  done  in  writing.  To  this  poidtioB  «ar  Su- 
preme Court  has  made  a  dear  and  distiBet  an- 
swer in'  the  oaae  of  Morrison  v.  Insurance  Co_ 
60  Tex.  308,  6  8.  W.  005.  in  which  it  is  held 
that  an  agent  who  has  the  poww  to  make  the 
contract  of  insurance^  to  issue  the  policy,  and. 
in  fact,  exercise  the  highest  authority  which 
the  law  confers  upon  the  corporation,  stands  in 
the  place  of  the  corporation  itself,  and  that 
having  the  authority  to  contract,  he,  no  more 
than  the  corporation,  can  be  bound  to  place  his 
contract  In  writing,  because  it  is  a  limitation 
apon  the  exerdse  of  the  antitority  conferred 
upon  him.  Insurance  Co.  v.  Liee,  73  Tex.  &46, 
11  S.  W.  1024.  It  is  not  necessary  for  us  to 
inquire  whether  these  decisions  were  in  accord 
with  the  weight  of  authority  when  they  were 
made,  for  we  are  not  inclined  to  overrule  them, 
and  change  a  rule  already  established,  which,  in 
the  judgment  of  the  court,  is  salutary  and  valu- 
able in  protecting  the  rights  of  those  who  deal 
with  insurance  companies. 

"We  therefore  hold  that,  when  Tobia  issued 
the  policy  in  ,the  name  of  Wagner  A  Chabot 
with  a  knowledge  of  the  ownership  and  title  of 
the  property  insured,  he,  for  the  company, 
waived  the  provisions  relied  upon  which  would 
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xi-voM  tbe  contract,  beeaute  those  provisions  are 
entirtly  laconatrtent  wldi  an  honest  isteiition 
«kii  the  part  of  the  inmnutce  company  to  make 
ai    valid  contract.     After  anch  a .  contract  ha« 
1>een  ezecntid  and  delivaied  by  an  asent  with 
'the  ample  powers  which  were  conierred  upon 
TFobin,  the  premiom  received  aud  appropriated 
by  the  insurance  company,  and  after  the  assur- 
ed, in  reliance  apon  the  validity  of  the  contract, 
lias  suffered  a  loss  without  fault  on  his  part, 
the  courts  win  not  hear  the  iasorance  company 
-to  say  that  it  knowing  mad*  and  deliveved  to 
th«  assorcd  what  it  knew-  at  tka  tinia  to  be  an 
Invalid  policy,  and  tb*t  tbaceCore  it  is  not  liable 
for  the  loss  Mstainad." 

As  it  seema  to  na,  tbe  «Me  dtad  and  tbe 
quotation  tbeiefrom  tbat  we  bave  mads  Is 
oondoaive  <ni  ttte  qu««Uon  iwe  now  have  be- 
fore ua.  It  may  not  be  amiss,  however,,  to 
furtber  aay  tbat  Phillip  Kaufman,  under  tbe 
terms  of  our  statutes  (V,  8.  Tex.  Clr.  Stats 
art.  4961).  was  an  agent  ot  tbe  aiuwllant 
comi>aay  "as  far  aa  relates  to  all  tbe  liabil- 
ities, duties,  re^Birenenta,  and  penalties  set 
fortb"  bi  the  cbapter  of  wblcb  the  article  is 
a  part.  Xhe  policy  declared  upon  was  issned 
by  bim,  and  tbe  evidence  shows  it  was  in  fact 
not  forwarded  to  the  company  for  approval^ 
He  knew  or  thought  be  knew  tbe  particular 
automobiles  which  it  was  bis  purpose  to  in- 
sure. Not  only  tbe  policy  in  terms  declares 
tbat  It  was  Its  object  and  intent  to  cover, 
subject  to  conditions  named  In  tbe  p<dicy, 
every  automobile  owned  and  for  sale  by  tbe 
Insured,  but  Phillip  Kaufman  testified  tbat 
such  was  bis  purpose  at  tbe  time  of  tbe  issu- 
ance of  tbe  policy  of  Feteuary  8,  ldl9. 

Tbere  is  no  evidence  showing  or  tending 
to  show  tbat  at  the  time  be  delivered  to  tbe 
appellees  a  passbook  or  gave  tbem  forms  of 
certificates  upon  which  to  make  entries  or 
demanded  any  report  from  tbem,  nor  does 
tbe  policy  declared  upon  in-  terms  provided 
tbat  more  than  one  report,  entry  upon  a 
passbook,  or  certificate  shall  be  made  of  tbe 
same  automobile  or  automobiles  after  once 
such  report,  entry,  or  certificate  has  been 
made.  "We  tblnk  tbe  transaction  must  be 
construed  as  one  in  wblcb  tbe  policy  of  Ldld 
was  but  a  renewal  of  tbe  policy  of  1918, 
even  though  strictly  and  technically  It  should 
be  constrned  otherwise,  and  that  (jvldently 
the  agents  issuing  the  policy  of  February  8, 
1919,  had  In  mind  the  report  and  certificates 
made  in  November  and.  January  under  the 
old  policy,  and  therefore  were  cMitent  to 
make  no  further  investigation.  Under  such 
drcmnstanoes,  we  think  tbe  issue  of  waiver 
presented  by  tbe  appellee  in  this  case  must 
be  maintained,  and  that  tbe  mistake  of  the 
agent  in  omitting  from  the  certificates  made 
on  January  10,  1019,  autftmoblles  then  actu- 
ally on  hand  and  later  actually  destroyed 
by  tbe  fire  oni^t  not  to  be  made  chai'geable 
to  tbe  appellees.  Mr.  Oooley  in  bis  Briefs 
on  the  LaW'  of  Insurance,  roL  3,  pp.  263li, 
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2653,  refers  to  tbe  case  of  Wagaer  &  CRutbot 
V.  Instirance  Co^  tOMfe  dted,  and  also  to  a 
case  of  like  import,  Conttncntal  Fire  Ass^n 
V.  N«nl8,  decided  toy  our  C!oart  of  Civil 
Appeals  of  the  Third  District,  reported  In 
30  Tex.  CHv.  App.  299,  70  S.  W.  769,  and  adds 
tbat:  , 

"Even  though  a  poUcy  provides  tbat  no  agent 
shall  have  power  ^  waive  or  modify  any  of  the 
stipnIatlonB  thereof,  a  condition  in  tbe  policy 
is  waived  if  it  is  issued  by  the  Insurer's  agent 
with  knowledge  of  facta  violating  the  condition. 
Bartlett  r.  Fireman's  Fund  Ins.  Co.,  77  Iowa, 
155,  41  N.  W.  601.  This  rule  is  bi  Qninn  v. 
Metropolitan  life  Ins.  Co.,  10  App.  Div.  483, 
41  N.  X.  Sapp.  1060,  bottomed  on  the  theory 
that,  as  the  contract  is  impotable  to  the  com- 
pany, it  does  not  involve  the  authority  of  tbe 
agent  to  waive  forfeitures  or  conditions,  but  is 
based  on  the  act  of  the  company  in  delivering 
the  policy  with  knowledge.  And  in  Wooldridge 
v:  German  Ins.  Co.,  69  Mo.  App.  413,  the  court 
said  that  the  estoK>el  would  not  l>s  aifected  by 
tbe  fact  that  the  policy  provided  that  the  agent 
had  no  authority  to  waive  any  of  the  terms  or 
provisions  of  the  policy,  there  being  no  notice 
of  such  limitation  in  the  application." 

We  aK>rave  wHat  has  been  said  by  tbe 
authorities  from  which  we  have  quoted,  and 
accordingly  all  assignments  of  error  involv- 
ing tbe  question  of  waiver  are  overruled. 

Tbere  are  several  other  assignments  of 
error  relating  to  inddental  rulings  In  tbe 
case  that  we  think  have  been  sufllcieutty  dis- 
posed of  by  what  we  bate  already  said.  An 
are  aooordlngly  OTterruled,  and  tbe  Judgment 
Is  affirmed. 


BURNETT  et  al.  V.  SUMMEROUR  et  al. 
(No.  9476.) 

(Court  of  Civil  AK>eaIs  of  Texas.    Fort  Worth. 

Feb.  1§,  1921.    Rehearing  Withdrawn 

March  S,  1921.) 

1.  Mhies  antf  minerals  «!s>78(7)— Flsdings  hsM 
to  sustain  a  conclusion  tbat  lessees  unjustl- 
flably  abandoneil  a  well  before  oompletioN. 

Findings  showing  cessation  of  work  for 
more  than  18  months,  removal  of  tools  and 
appliances  from  the  premises,  and  the  allow- 
ing of  a  derrick  to  get  into  disuse  held  to  sus- 
tain a  conclusion  that  lessnps  unjustifiably 
abandoned  a  well  before  its  completion,  as  re- 
quired of  them  under  an  oil  lease. 

2.  Mines  and  minerals  <s=>78<2)— Provision  of 
oil  lease  held  oiie  for  forfeiture. 

An  oil  provision  lease  requiring  the  com- 
pletion of  a  well  within  a  given  time,  and  pro- 
viding that  upon  failure  to  so  do  the  lease  shall 
be  nuH  and  void,  is  one  of  forfeiture  On  a 
condition  subsequent,  so  that  it  is  immaterial 
whether  tbe  lease  was  a  mere  option  to-  go  on 
the  land  and  exploit  for  oil  and  gas  or  a  oon- 
veyance  of  the  oil  and. gas  under  the  land. 
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3.  AppMl  tMi  error  «=s>l039(6)— Failure  to 
eueUle  plea  of  llmltatloa  to  fraud  not  revlew- 
aiHe^  where  Judament  was  aot  based  oa  fraad. 

An  assignment  of  error,  complaining  of  the 
failnre  to  sustain  defendant's  plea  of  limita- 
tion to  plaintiff's  claim  of  fraud  in  securing  the 
oil  lease  sought  to  be  canceled,  must  be  over- 
ruled, where  the  Judge  did  not  base  his  Judg- 
ment npon  the  fraud. 

4.  Appeal  and  error  ®=3694( I)— Findings  BVt 
reviewed  In  absence  of  statement  of  faota^ 

Assignments,  complaining  that  findings  are 
not  sustained  by  evidence,  must  be  oyermledt 
ia  the  absence  of  a  statement  of  facts. 

Appeal  ttom  District  Court,  Montague 
Goanty;  a  R.  Pearman,  Judge. 

Suit  by  W.  D.  Summeronr  and  others 
against  J.  H.  Burnett  and  others.  Judgment 
for  plaintiffs,  and  the  defendants  J.  H.  Bur- 
nett and  North  Texaa  Consolidated  Oil  & 
Gas  Company  appeal.    Judgment  affirmed. 

Donald  &  Donald,  of  Bowie,  and  T.  A. 
Xempleton,  of  Fort  Worth,  for  appellants. 
Benson  &  Benson,  of  Bowie,  for  appelleea. 

BUCK,  J.  Suit  was  InsUtated  April  25, 
1919,  in  the  district  court  of  Montague  county 
by  W.  D.  Summerour,  P.  K.  Winnlngar,  and 

5.  H.  Hipp  against  J.  H.  Burnett,  the  Nortb 
Texas  Consolidated  Oil  &  Oas  Company,  here- 
inafter called  the  oil  and  gas  company,  Wil- 
liam S.  Johnson,  John  M.  Spellman,  F.  O. 
McKay,  and  Hugh  H.  Tucker  for  a  cancella- 
tioQ  of  a  certain  lease  contract  altered  into 
between  plaintiffs  and  Burnett  on  May  14, 
1917.  The  cause  was  submitted  to  the  court, 
without  the  Intervention  of  a  Jury,  and  a 
Judgment  was  rendered,  canceling  the  lease 
contract  on  the  ground  of  abandonment  mie 
North  Texas  Consolidated  Oil  &  Gas  Com- 
pany and  J.  H.  Burnett  have  aiH)ealed. 

The  lease  ccmtract,  as  shown  by  the  find- 
ings of  tact  by  the  court,  contained  the  fol- 
lowing provision: 

"Failure  to  commence  and  diligently  proae- 
cate  the  drilling  of  a  well  within  the  leased 
fidd,  within  six  months  from  June  1,  1917, 
shall  make  this  lease  null  and  void.  Failure  to 
commence  and  diligently  prosecute  to  comple- 
tion the  drilling  of  a  well  on  land  conveyed 
by  this  lease  within  two  years  from  date,  shall 
make  this  lease  absolutely  null  and  void,  un- 
less second  party  shall  pay  to  the  first  party, 
in  advance,  the  sum  of  twenty-five  cents  per 
acre  each  twelve  (12)  months  such  work  is 
delayed." 

That  is,  tile  lease  provided  for  a  forfeiture 
absolutely  upon  the  failure  to  begin  within 
six  months  a  well  on  some  one  of  the  leased 
tracts,  and  to  diligently  prosecute  the  drill- 
ing of  the  well  after  it  had  been  begun.  The 
subsequent  provision  that  rentals  might  be 
paid  to  avoid  forfeiture  had  reference  to  the 
obligated  duty  of  the  lessee  to  drill  on  each 
of  the  leased  tracts  within  two  years.    But 


as  to  the  first  or  test  weD  the  obligation  to 
begin  the  w«U  wltliln  six  moDtbs  and  to  pros- 
ecute the  drilling  dlUgentiy  was  not  sabject 
to  postponement 

[1]  Tbe  court  found  that  the  original  les- 
see, J.  H.  Burnett,  did  not  make  any  effort  to 
drill  the  test  well  himself,  but  that  tbe  Sun- 
set Oil  &  Gas  Company  did  begin  within  the 
six  months  to  drill  a  well  on  Mr.  Crim's  place, 
within  the  leased  field,  and  continued  woelt- 
ing  thereon,  "with  intervals  of  cessation." 
until  June  1,  1918,  wtaen  mey  reached  some 
600  feet;  that  th»etfter,  until  the  trial. 
January  13,  1920,  no  further  drilling  on  this 
well  was  done,  and  that  the  madiinery  and 
tools  had  been  removed,  tbe  derrick  bloiwn 
dpwn,  and  that  not  suffldoat  machinery,  tools, 
and  anollances  had  beoi  left  on  the  premises 
to  complete  the  well.  The  court  farther 
found  that  the  dtlUera  In  tbe  course  of  the 
sinking  of  the  test  well  to  the  depth  of  eOO 
feet  had  encountered  two  strata  of  oil  sand, 
with  good  showing  of  oil  and  gas,  but  In  si^te 
of  the  efforts  of  the  lessors  to  g;et  the  lessees 
or  thMr  assigns  to  devel<9  the  well  furtlier, 
nothing  was  done.  The  court  further  found 
that  the  principal  consideration  for  the  exe- 
cntion  of  the  lease,  on  the  part  of  the  lessors, 
was  tbe  drilling  of  this  test  well,  and  that 
said  well  was  not  a  completed  well,  and  bad 
been  abandoned  by  the  lessees,  and  ttiat  the 
parties  holding  and  claiming  the  leases  had 
done  nothing  since  June  1,  1918,  to  place  the 
well  in  shape  for  getting  oil  from  it  There 
is  no  statement  of  facts  In  the  record,  and  we 
are  not  prepared  to  say  that  the  findings  of 
fact  by  the  trial  court  and  his  conclusions 
from  the  facts  so  found  that  defendants  had 
abandoned  the  well  before  its  completion,  and 
at  a  time  and  nnder  circumstances  whoi  sadi 
abandonment  was  not  Justified,  are  not  cor- 
rect The  cessation  of  work  for  more  tlian 
18  months,  and  the  removal  of  the  tools  and 
appliances  from  the  premises,  and  allowing 
the  derrick  to  get  into  disuse,  we  believe  sus- 
tained such  finding.  We  think  the  obligation 
on  the  part  of  lessees  to  diligently  prosecnta 
the  drilling  of  the  well  reqalred  him,'  or  his 
agents  or  assigns,  to  diligently  prosecute  the 
drilling  to  a  depth  where  oil  or  gas  was  to 
be  found  in  i)aying  quantities,  or  to  a  d^tb 
sufildent  to  sustain  the  conclusion  that  no  oil 
or  gas  in  paying  quantities  was  to  be  found. 
The  finding  of  the  trial  Judge  is  to  the  effect 
that  this  was  not  done.  It  has  been  hdd 
that  wha:e  the  lease  contract  binds  the  les- 
see to  prosecute  with  due  diUgaioe  the  drill- 
ing of  a  well,  the  cessure  of  (derations  for 
three  months  after  work  begun  is  an  aban- 
donment Kennedy  v.  Crawford,  138  Pa.  661, 
21  Atl.  19,  and  other  cases  cited  on  page  2S9, 
in  Thornton's  The  Laws  of  Oil  and  Gas,  foot- 
note 74. 

[2]  While  the  courts  hold  that  no  inovlsion 
of  forfeiture  is  required  in  order  to  sustain 
an  abandonment,  in  the  instant  case  the  pro- 
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vlsl<»t  quoted  ta  one  of  forfeltUTe,  apon  a  con- 
dition BUbseqnent.  Hence  it  would  make  no 
difference  whether  the  lease  was  a  mere  op- 
tion to  go  upon  the  land  and  exploit  for  oil 
and  gas,  or  a  conveyance  of  the  oil  and  gas 
tinder  the  land. 

[3]  We  overrule  the  second  assignment 
complaining  of  the  failure  to  sustain  defend- 
ant's plea  of  limitation,  to  plaintHTs  claim 
of  fraud  in  the  securing  of  the  lease,  since 
the  trial  Judge  did  not  base  his  Judgment 
upon  fraud. 

[4]  Other  assignments  complaining  that  the 
findings  of  the  court  are  not  sustained  by  the 
evidoioe,  there  being  no  statement  of  facts 
for  us  to  examine  in  order  to  determine  the 
sufficiency  of  the  evidence,  we  overrule. 

All  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 


BINGHAM  et  ai.  v.  EMANUEL.    (No.  9414.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  WortlL 
Dec.  11,  1920.) 

1.  Venae  «=>22(3)— Plea  of  itrivllege  shoaM 
have  bees  sJstclaoi,  where  ■•  cants  «f  action 
was  stated  against  ectfefendant. 

Defendsnt's  plea  of  prmlege  to  be  sued  in 
the  county  of  his  residence  should  have  been 
sustained,  tliongh  action  was  brought  in  the 
county  of  the  residence  of  the  codefendaut  un- 
der Vernon's  Sayles'  Ann.  CSv.  St  1914,  art 
1S30,  exception  4,  where  there  was  no  cause  of 
action  stated  agtdnst  codefendant 

2.  Banks  and  hanking  «=>I7S(2)— Depositor's 
pntitten  against  bank  for  delay  In  nonaction  cf 
check  en  other  hank  held  Insnfflolent. 

In  depositor's  action  against  bank  for  neg- 
ligence in  collection  of  check  on  wliich  payment 
had  been  stopped,  petition  hmtd  insufBcient,  in 
that  it  was  not  alleged  that  maker  of  check 
bad  money  on  deposit  sufficient  to  pay  the 
dieck,  and  tiiat  check  wonld  have  been  paid  if 
payment  thereunder  had  not  been  stopped. 

S.  Pleading  «=>£  (8)— Allegation  that  check 
wenid  have  been  paid,  If  It  had  been  sent  di- 
rect to  bank,  hnid  conclnslon. 

Allegation,  in  depositor's  petition  against 
bank  for  delay  in  cottection  of  check  on  other 
bank,  "that  if  said  chedic  had  been  sent  direct" 
to  other  bank  "the  same  would  have  been  paid," 
keld  a  conclusion  of  the  pleader,  and  not  an 
allegation  of  fact 

Appeal  from  WicMta  CJounty  <3ourt;  3.  P. 
Jones,  Judge. 

Salt  by  F.  Jj.  Emanuel  against  C.  S.  Bing- 
ham and  others.  From  an  order  overruling 
a  plea  of  privilege,  the  named  defendant 
appeals.  Beversed  and  rendered,  with  In- 
structions. 
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Smoot  ft  Smoot,  at  Wlddta  Falls,  for  ap- 
pellant 

Carlton  ft  Putty,  of  Wichita  Falls,  for  ap- 
pellee. 


DUNKIilN,  J.  F.  li.  Emanuel  Instituted 
this  suit  in  the  county  court  of  Wichita  coun- 
ty against  C.  S.  Bingham  and  the  First  Na- 
tional Bank  of  Iowa  Park,  Tex.,  to  recover 
on  a  check  given  by  Bingham  in  favor  of 
the  plain tlfP,  drawn  on  the  Dallam  County 
Bank  of  Texllne  In  the  sum  of  $500.  The 
defendant  Bingham  filed  a  plea  of  privilege 
to  be  sued  In  Dallam  county,  where  he  re- 
sided, and  he  has  appealed  from  an  order  of 
the  court  overruling  that  i^a. 

The  plea  was  in  proper  statutory  form, 
duly  verified,  containing  the  allegation  tjiat 
Bingham's  idace  of  residence  was  in  Dallam 
county,  ^x.,  when  the  suit  was  instituted, 
when  he  was  served  with  citation,  and  when 
be  filed  his  plea  and  that  none  of  the  statu- 
tory exceptions  to  exclusive  venues  of  the 
suit  In  the  county  of  his  residence  existed, 
all  In  accordance  with  the  requirements  of 
article  1903,  V.  S.  Tex.  Civ.  Statutes,  as 
amaided  by  the  Act  of  the  35th  Legislature^ 
passed  In  1917,  as  shown  by  the  Acts  of  that 
Legislature  on  page  888  (Venum's  Ann.  Civ. 
St  SUK>.  1918,  art.  1008). 

The  plaintiff  filed  a  duly  volfled  contro- 
verting plea  In  reply  to  Bingham's  plea  of 
privilege,  in  which  the  allegations  in  the 
defendant's  plea  were  denied,  and  in  which 
plaintiff  alleged  that  the  facts  upon  which 
he  relied  to  confer  venue  of  the  cause  in  the 
county  of  Wichita  were  that  tbe  defend- 
ant Bingllam  resided  in  Wichita  county,  and 
that  the  defendant  First  National  Bank  of 
Iowa  Park,  Tex.,  a  banking  corporation,  had 
its  principal  <Ace  and  place  of  business  in 
Wichita  county,  where  Its  officers  resided, 
as  alleged  In  plaintiff's  original  petition. 

Upon  a  hearing  of  the  plea  of  privilege, 
defendant  Bingham  introduced  In  evidence 
plaintiff's  original  petltlcm,  the  citation  serv- 
ed upon  him  in  Dallam  county,  and  his  plea 
of  privilege,  as  well  as  the  defendant's  con- 
troverting plea.  He  also  introduced  his 
own  teBtimany  and  that  of  N.  A.  Copes,  which 
was  uncontroverted  by  any  other  proof,  and 
was  clearly  and  sQtecifically  to  the  effect 
that  Bingham  never  resided  in  Wichita  coun- 
ty at  any  time,  and  was  a  resident  dtlzen  of 
Dallam  county  at  the  time  the  suit  was  filed, 
and  at  the  time  of  service  of  dtatlon  upon 
him,  and  that  he  still  resides  In  that  county. 
It  was  alleged  in  plalntUTs  petition,  which, 
as  noted,  was  Introduced  In  evidence  by  the 
defendant,  that  the  defendant — 

"the  First  National  Bank  of  Iowa  Park  is  a 
banking  corporation,  doing  business  in  Iowa 
Park,  in  Wichita  county,  Texas,  with  Tom  Cor- 
ridon  as  cashier,  who  resides  in  Wichita  county, 
Texas." 
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[1,<]  Under  subdlvtstom  4  of  article  1830, 
y.  S.  Tex.  Civ.  Statutes,  providing  that,  wbere 
tbere  are  two  or  more  defendaate  residing 
In  different  counties,  suit  may  be  Instituted 
against  all  In  ttae  county  of  fbe  residenoe  «t 
any  one  of  them,  the  fact  that  the  bank  teas 
made  a  Godefendant  with  BIngbam  was  suf- 
ficient to  defeat  the  plea  of  privilege.  If 
the  bank  was  properly  joined  with  Bingham 
as  a  codefendant,  and  If  a  cause  of  action  was 
alleged  against  It,  as  well  as  against  Bing- 
ham. However,  we  have  reached  the  con- 
clusion that  no  cause  of  action  was  alleged 
against  the  bank  and  that  nnder  such  dr- 
cumslances  the  court  erred  In  overruling  the 
plea  of  privilege.  The  allegations  In  plaln- 
tUTs  petition,  showing  the  cause  of  action 
alleged  against  both  defendants,  are  a*  fol- 
lows: 

"(1)  That  heretofore,  to  wit,  on  the  23d  day 
of  April,  1919,  the  defendant  C.  S.  Bingham, 
for  a  valuable  conuderatioo,  made  and  executed 
and  delivered  to  this  plaintiff  bis  certain  cbeck 
drawn  on  Dallam  County  Bank  of  Texline,  Tex- 
as, for  the  sum  of  $000,  payable  to  the  order 
of  this  plaintiff,  P.  li.  Emanuel;  that  thereaft- 
er, en  tile  24th  day  of  April,  1919,  this  plaintiff, 
F.  li.  Bmanuel,  indorsed  said  check  and  present- 
ed the  same  to  said  First  National  Bank  of 
Iowa  Park,  Texas,  in  Wichita  county,  Texas; 
that  said  First  National  Bank  accepted  said 
check  and  paid  to  plaintiff  the  said  sum  of 
$500. 

"(2)  That  thereafter  the  defendant  C.  S. 
Bingham  notifled  the  said  Dallam  County  Bank 
of  Texline,  Texas,  to  refuse  payment  of -said 
cheek,  which  was  accordingly  done.  The  de- 
fendant First  National  Bank  of  Iowa  Park, 
Texas,  thereupon  and  withont  plaintiff's  knowl- 
edge and  consent  charged  np  plaintiff  against 
his  account  with  said  bank  with  the  sum  of 
$600  so  paid  and  credited  to  plaintiff,  and  now 
refused  to  pay  same  to  the  plaintiff,  to  the 
plaintiff's  damage  in  the  sum  of  $500  for  which 
he  sues  and  prays  judgment. 

"(3)  Plaintiff  alleges  that  defendant  First 
National  Bank  of  Iowa  Park  was  negligent  in 
the  collection  of  said  check  from  the  Dallam 
Coonty  Bank  of  Texline,  and  was  negligent  in 
not  notifying  plaintiff  that  payment  on  said 
check  had  been  stopped  by  defendant  Bingham; 
that  said  check  was  cashed  by  iriaintiff  at  the 
defendant  banic  April  24,  1919,  and  never  reach- 
ed the  Dallam  County  Bank  of  Texline  until 
April  30.  1919;  that  defendant  bank,  First  Na- 
tional Bank  of  Iowa  Park,  never  notified  plain- 
tiff that  payment  had  been  stopped  by  defend- 
ant Bingham  until  the  Tth  day  of  May,  1919; 


that  if  said  dteck  hmi  been  sent  Axeet  to  the 
Dallam  County  Bank  at  Texline  the  same  wonid 
have  been  paid;  that  by  reason  of  such  negli- 
gence on  the  part  ot  defendant  bank  plaintiff 
has  been  damaged  in  the  snm  of  $500." 

[1]  In  order  to  show  UablUty  of  the  tank, 
It  would  be  necessary  to  allege  and  prove 
that,  at  the  time  the  check  in  question  shonid 
have  reached  the  DoUam  Coonty  Bank,  Bing- 
ham then  had  money  on  depoolt  soffldent  to 
pay  the  dieck,  and  t^t  he  bod  not  then 
countermanded  It,  and  none  of  t^oae  facts 
was  alleged  in  plalntUTs  petition,  nie  al- 
legation, That  If  said  dMdc  lud  been  sent 
direct  to  the  Dallam  County  Bank  at  rFexline 
the  same  woald  hare  been  paid,"  was  bat  a 
conclusion  of  the  pleader,  and  not  an  allega- 
tion of  facts  necessary  to  show  liability  on  the 
part  of  the  bank  for  its  alleged  ne^genoe. 
By  a  long  line  of  decisions  of  tbip  state  it 
Is  settied  that,  In  order  to  bring  a  case  within 
the  <q;)eratfon  of  exeeption  4  to  article  1830  of 
the  Statutes,  and  thus  acQolre  Jurisdiction 
over  a  nonresident  defendant,  the  pleadings 
of  the  plaintiff  must  be  sufficient  to  show 
a  cause  <tf  action  against  the  resident  de- 
fendant See  K.  C  P.  ft  O.  Ry.  Co.  t. 
Bermea  Land  &  Lumber  Co.,  54  S.  W.  324; 
Ginind  v.  Barnard,  47  S.  W.  488 ;  Beaudiamp 
▼.  Cheat«,  89  Tex.  Olv.  App.  284,  86  S.  W. 
1055;   Oroos  t.  Brewster,  SS  8.  W.  COO. 

The  foregoing  autitoritiea  an  oonduslve 
and  controlling  In  the  present  suit,  aside 
from  the  further  questions,  not  necessary  to 
be  decided,  whether  or  not  the  defendant 
bank  was  a  proper  party  defendant  in  the 
suit  against  the  defendant  Bingham,  the 
&ult  being  against  It  for  tort  and  against 
Bingham  upon  contract,  and  whether  or  not. 
If  tbe  bank  was  improperly  made  a  codefend- 
ant with  him,  the  suit  wonld  then  oome  with- 
in exception  4  to  article  1880  of  the  statntes. 
See  Henderson  t.  Klwaam,  8  Tex.  46;  Hoi- 
loway  V.  Blum,  00  Tex.  626;  Brant  ▼.  Lane, 
51  Tex.  ClT.  App.  425,  118  8.  W.  229,  139  S. 
■W.  768. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  reversed,  and  jud^nnent  Is 
here  rendered,  sustaining  appellant's  plea 
of  privilege;  and  this  decialoa  will  be  certi- 
fied to  the  trial  court,  with  instmctions  to 
transfer  the  case  to  the  county  court  of  Dal- 
lam county,  Tex.,  in  accordance  with  the 
provision  of  the  statutes. 
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VARNES  V.  DEAN.    (No.  9389.) 

fOrart   of    OivQ    Appeals    of   Tezu.      Fort 

Worth.     Not.  20,  1920.     Behearing 

Denied  Jan.  8,  1921.) 

1.  Trial  «=>350(l)— Issaa  heM  to  ooataln  nix- 
ed quaatton  of  law  aM  faot. 

Sabmiaalon  of  an  tene,  "Did  the  lease  as 
executed  actually  eontidii  the  essentiala  of  tke 
wrlttea  agreement  prerioualy  entered  into  be- 
tween plaintiff  and  H.,  if  anj  tbare  was,"  waa 
•rroneooa,  aa  it  contained  a  mixed  qoesticn  of 
law  and  fact  which  the  jury  was  not  competent 
to  pass  upon,  where  no  direction  was  given  to 
the  jury  in  the  charge  as  to  what  were  the  es- 
aentlalB  of  the  written  agreement  alleged  to 
baye  been  made  by  plainttlT  and  H. 

2.  Trial  4s»l99— Cbarja  mnat  SBbmlt  questions 
•f  faet 

The  charge  of  the  court  must  submit  quea- 
tions  of  fact  solely  to  the  decision  of  the  Jury, 
and  should  not  indade  questiona  of  law,  trtddi 
the  conrt  only  is  authorised  to  determine. 

•.  Appeal  asi  error  «s9722(l)— Duplleatlon  In 
■nmberlng  aasignments  of  error  does  not  pre- 
vent oonslderatlon. 
Objection  to  the  conaideration  of  the  fonrtii 
assignment  of  error,  for  the  reason  tiiat  ap- 
pellant has  erroneously  numbered  two  assign- 
meats  as  the  fourth,  wfll  not  be  sustained,  and 
thereby  deprive  appellant  et  just  gtwud  of 
complaint 

4.  Mines  and  minerals  4£959— Allegatlen  and 
proof  of  tender  by  lesser  of  rewtala  paid  aee* 
eeeary  la  salt  te  rescind  leaae. 

In  a  suit  to  rescind  an  oil  and  gas  lease  for 
alleged  frand,  plaintiff  lessor  must  plead  an  of- 
fer and  tender  of  the  rentals  which  were  paid 
by  the  defendant  lessee. 

5.  Mines  and  roinerale  «s974-^ssloaee  of  right 
to  go  on  land  and  bore  for  eli  and  gas  has  not 
rights  of  Innooeat  purchasei'. 

An  assignee  of  a  lease,  not  so  worded  as  to 
eonstltnte  an  interest  in  land,  but  merely  giving 
to  leasee  the  right  to  go  on  the  land  and  to  bore 
for  on  and  gas  and  aurphur,  and  to  extract  such 
minerals,  if  found,  from  the  soil,  does  not  have 
the  rights  of  an  innocent  purchaser  for  value. 

6.  Mines  and  mlnerais  «a»67— Oil  lease  held  te 
have  merely  nominal  oanalderatlon  and  to 
oonstitnte  merely  an  option. 

Where  a  lessee  made  no  down  payment  as 
a  eonsideration  for  execution  of  an  oil,  gas,  and 
sulphur  lease,  though  $300  was  the  recited  down 
payment,  but  made  the  lessor's  wife  a  present 
of  $10  in  view  of  her  coming  some  distance  to 
execute  the  lease  rather  than  have  the  lessee 
go  out  to  her  farm,  the  lease  had  only  a  nomi- 
nal consideration,  and  should  be  considered  a 
mere  optional  right  to  acquire  an  interest  in  the 
land. 

7.  Mines  and  minerala  «=>79(7)— Evidence  la- 
sufflelent  te  show  payment  of  reatai  under  ell 
lease. 

In  an  action  to  cancel  an  oil,  gas,  and  sul- 
phur lease,  evidence  held  insufficient  to  sustain 
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the  verdict  of  tho  jury  to  the  effect  that)  aa- 
aignee  of  lease  paid  to  bank  rental  when  due. 


Appeal  from  District  Oonrt,  SteiAens 
County;    Harry  Tom  King,  Judge. 

Salt  by  F.  A.  Dean  against  the  Imperial 
Oil  &  Gas  Oompany,  In  which  Walter  B. 
Vames  intervened.  Judgment  for  plaintiff, 
and  the  intervener  appeals.  Bareraed  and 
remanded. 

Bradley,  Bums,  OhrtetlaB  &  Bradley,  of 
Fort  Worth,  and  teivy  ds  Bvana,  of  Ranger, 
tor  appellant 

Duna-fvay  &  PearsMi,  of  Banger,  and  W.  H. 
Bledsoe  and  W.  F.  Sdiou^  both  at  Lub- 
bock, for  appdllML 

BUCK,  J.  Salt  was  Instltatea  In  the  dis- 
trict court  of  Stephens  county  by  P.  A.  Dean, 
on  February  16,  1919,  against  the  Imperial 
Oil  &  Gas  Company,  to  cancel  a  certain  min- 
eral lease  on  land  owned  by  the  plaintlft  and 
situated  in  Stephens  county.  Walter  B. 
Varnes  intervened,  setting  up  that  he  was 
the  owner  of  the  lease  described  In  plaintiff's 
petition.  By  his  amended  petition,  plaintiff 
alleged  that  on  or  about  November  26,  1918, 
F.  J.  Holmes  secured  a  mineral  lease  on  this 
land  from  plaintiff  and  his  wife,  and  that 
prior  to  the  signing  of  the  lease  said  Holmes 
went  oat  to  plalntifTs  h(Hne  where  they 
agreed  on  a  lease  of  his  premises,  which 
was  redncM  to  writing  and  signed  by  said 
Holmes  and  plaintiff  and  his  wife.  Plaintiff 
further  alleged  that  on  the  following  Monday 
he  and  his  wife  went  to  Ranger  in  order 
to  aign  and  execute  a  written  lease,  which 
said  Holmes  claimed  waa  of  the  same  tenor 
and  effect  as  the  written  agreement  sdgned 
and  executed  theretofore  at  plaintiff's  home. 
Plaintiff  further  alleged  that,  upMi  submis- 
sion to  him  and  his  wife  of  the  lease  thus 
prepared,  they  were  not  able  to  understand 
It,  and  that  Holmes  purported  to  read  and 
explain  It  to  them,  but  Intentionally  deceiv- 
ed them  as  to  its  contents,  and  that  the  lease 
that  he  and  his  wife  signed  and  executed 
was  not  in  effect  the  same  lease  as  he  had 
theretofore  signed,  and  it  was  not  such  a 
lease  as  he  intended  to  make.  He  further  al- 
leged that  he  and  his  wife  were  Ignorant  of 
legal  terms  and  did  not  understand  the  ver- 
biage of  the  second  lease,  and  that,  because 
of  the  misrepresentations  of  Holmes  that  It 
was  in  effect  the  same  lease  as  he  had  there- 
tofore made,  he  and  his  wife  were  induced 
to  sign  it  He  further  pleaded  that  the  poy- 
ment  of  the  monthly  rental  due  on  Septem- 
ber 26,  1918,  had  not  been  paid  or  tendered 
to  him,  or  deposited  to  his  credit  In  the 
Farmers'  &  Merchants'  Bank  of  Ranger,  un- 
til after  the  time  for  such  payment  had  ex- 
pired. 

The  Imperial  Oil  ft  Gas  Oompany  filed  Its 
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dlKlalmer,  atleging  that  at  no  time  had  it 
ever  had  any  Interest  In  the  lease  secured  by 
r.  J.  Holmes. 

The  intervener,  Walter  B.  Tames,  answer- 
ed Iqr  a  general  demurrrer,  certain  special 
exceptions,  and  further  alleged  that  he  had 
purchased  from  Holmes  the  lease  in  contro- 
versy and  had  paid  $1,600  therefor,  and  had 
kept  up  the  payments  of  the  monthly  rentals 
of  $50  a  month  subsequent  to  his  purchase, 
and  that  he  had  paid  the  rental  due  f6r 
September,  1018,  to  the  bank  mentioned  in 
thfe  lease  as  the  depository.  Hie  further 
pleaded  that  he  had  no  knowledge  of  any 
purported  fraud  or  false  misrepresentations 
made  by  Holmes  tn  the  secnring  of  the  lease, 
and  that  he  was  an  innocent  purchaser  for 
value. 

Upon  a  trial  of  the  case  before  a  jury  on 
special  issues,  the  Jury  foimd: 

(1)  That  the  $50  covering  the  September, 
1018,  rent  was  not  paid  or  tendered  to  the 
Farmers'  &  Mjerchants'  State  Bank  of  Ran- 
ger on  or  before  September  26th. 

(2)  That  no  sum  of  moaej  was  paid  to 
plaintiff  for  the  execution  and  delivery  ot 
the  lease  sought  to  be  canceled. 

(3)  That  plaintiff  and  Holmes  did  enter 
into  a  written  agreement  at  plalnttfTs  house 
covering  the  essential  terms  of  the  agree- 
ment between  them,  by  virtue  of  which  they 
were  to  make  a  formal  lease  contract 

(4)  That  witness  Holmes,  at  the  time  the 
lease  in  question  was  drawn  up  aqd  executed 
in  the  bank  at  Banger,  at  the  Instance  of  the 
plaintiff,  read  or  purported  to  read  the  same 
to  plaintiff,  and  that  he  falsely  or  incorrect- 
ly read  said  lease  to  the  plaintiff,  omitting 
to  read  certain  portions  of  the  lease  then 
and  there  executed. 

(5)  That  the  lease  executed  at  Ranger  did 
not  contain  the  essentials  of  the  written 
agreement  previously  entered  into  between 
tlie  plaintiff  and  the  witness  Holmes. 

Upon  the  verdict,  the  court  entered  a  Judg- 
ment for  plaintiff,  dismissing  the  Imperial 
Oil  &  Gas  Company  from  the  case,  and  can- 
celing the  lease  as  against  intervener,  W. 
B.  Vames,  and  from  the  Judgment  thiu  ren- 
dered the  intervener  has  appealed. 

[1,21  By  his  fourth  assignment,  found  on 
page  35  of  bis  brief,  the  appellant  urges  that 
the  court  erred  in  submitting  the  eighth 
isBue  to  the  Jury  for  the  reason  that  the 
same  submitted  an  issue  not  raised  by  the 
pleadings  or  the  evidence,  and  for  the  fur- 
ther reason  that  the  issue  contained  a  mixed 
question  of  law  and  fact  which  the  Jury  was 
not  competent  to  pass  on.  This  issue  was  as 
follows: 

"Did  the  lease,  as  executed,  actually  contain 
the  essentials  of  the  written  agreement  previ- 
ously entered  into  between  plaintiff  and  the  wit- 
ness Holmes,  if  any  there  was?" 

The  Jury  answered,  "No."  This  issue  was 
neasonably  objected  to  by  the  intervener,  and 


the  objectlwi  was  overruled  by  the  court. 
We  think  the  assignment  must  be  sustained. 
No  direction  is  given  to  the  Jury  in  the  charge 
as  to  what  the  essentials  of  the  written 
agreement  alleged  to  have  been  made  by 
plaintiff  and  his  wife  and  witness  H<dmes 
were.  Nor  is  any  issue  of  fbct,  nnmlxed  and 
separate  from  questlOBS  of  law,  gobmltted  in 
this  Issne.  As  to  what  were  the  essentials  of 
the  contract  the  court  should  have  deter- 
mined, and  submitted  to  the  Jury  the  differ- 
ence which  the  i^intlff  alleged  and  which 
the  facts  tended  to  estaldlsh  between  the 
two  Instruments.  A  charge  of  the  court 
must  submit  questions  of  fact  solely  to  the 
decision  of  the  Jury,  but  should  not  Include 
questions  of  law,  which  the  court  only  is 
anthorlxed  to  determine.  We  think  this  er- 
ror is  a  material  one  and  requires  the  re- 
versal of  the  Judgment. 

[3]  Appellee  objects  to  the  consideration  of 
the  fourth  assignment  for  the  reason  that  ap- 
pellant has  erroneoiuly  numbered  two  as- 
signments as  the  fourth.  We  find  that  this 
Is  true,  but  are  of  the  opinion  that  we  ought 
not  to  sustain  appellee's  objections  and  there- 
by deprive  a{^)ellant  of  what  appears  to  be 
Just  ground  of  complaint. 

[4]  Essentially,  this  suit  Is  one  for  resd»- 
Blon  of  the  contract  for  alleged  fraud;  bnt 
plaintiff,  if  entitled  to  such  rescission,  was 
required  to  plead  and  offer  a  tender  of  the 
rmtals  which  had  theretofore  been  paid  by 
the  Intervoier.  This  he  did  not  do,  and  in 
the  event  of  a  second  trial  plalntlfTs  i>etl- 
tlon  should  be  amended  so  as  to  include  the 
tender  of  such  rentals  as  have  been  paid  by 
the  intervener,  and  should  tender  such 
amount  in  court 

[5]  We  are  of  the  opinion  thot  the  appel- 
lant is  not  in  the  position  of  an  Innocent 
purchaser  for  value  The  lease  In  this  case 
is  not  so  worded  as  to  constitute  an  interest 
in  the  land,  bnt  merely  gives  to  the  lessee 
the  right  to  go  upon  the  land  and  to  bore  for 
oil  and  gns  and  sulphur,  and  to  extract  said 
minerals,  U  found,  frmn  ttie  premises.  Na- 
tional Oil  ft  Pipe  Une  Cok  v.  Te^  96  Tex. 
586,  68  S.  W.  070,  and  Court  of  CttvU  Anieials 
opinion  same  case,  07  S.  W.  646;  Anrcli- 
ns  v.  Stewart  219  S.  W.  863,  866.  While 
much  discussion  has  been  Indulged  In  by  Hie 
courts  and  bar  over  the  soundness  and  equity 
of  the  principles  laid  down  tn  Pipe  Line  Ga 
V.  Teel,  supra,  denying  the  assignee  of  the 
lessee  the  rights  of  an  innocent  purchaser 
for  value,  and  while  there  may  be  some 
ground  for  the  contention  that  the  Supreme 
Court  in  Texas  Co.  v.  Daugherty,  107  Tex. 
226,  176  S.  W.  717,  U  B.  A.  1&17F,  989,  laid 
down  a  different  rule  from  that  asserted  in 
Pipe  Line  Co.  v.  Teel,  yet  the  Supreme  Coart 
in  tho  Dangherty  Case  specially  mentionea 
the  Teel  Case  and  differentiated  It  Cram  the 
Daugherty  Case  in  these  words: 
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"In  on  ft  Pip*  Kin*  Oe.  t.  Teel  the  contnuit 
'Was  snpported  by  only  a.  nominal  consideration 
other  tlian  the  mere  promise  of  the  lessee  to 
perform  certain  acta,  but  for  the  performance 
of  which  he  was  not  bound.  The  contract  was 
construed  properly  as  the  creation  of  a  mere 
option  which  permitted  the  acquisition  of  an  in- 
terest on  performance  of  conditions — a  mere  op- 
tional right  to  acquire  an  interest  in  land,  a 
character  of  instrument  plainly  distinguishable 
from  those  here  preaanted." 


[6]  The  evidence  In  this  case  tends  to  show 
that  no  down  payment  was  made  by  Holmes 
to  tbe  plaintiff  as  a  consideration  for  the 
execution  of  the  lease  songht  to  be  canceled, 
tbongh  1300  was  the  recited  down  payment. 
Holmes  ai^)eaiB  to  have  made  Mrs.  Dean  a 
present  of  $10  In  view  of  her  coming  Into 
Ranger  to  execnte  the  lease  rather  than  have 
him  go  out  to  the  farm.  Hience,  we  are  con- 
strained to  hold  that  the  lease  here  nnder 
consideration  should  he  controlled  by  the 
rule  laid  down  In  the  Teel  Case. 

[7]  We  are  Inclined  to  the  view  that  the 
evidence  is  insufficient  to  sustain  the  verdict 
of  the  Jui7  to  the  effect  that  the  intervener 
did  not,  before  the  due  time,  pay  into  the 
bank  at  Ranger  the  rental  for  the  month  be- 
ginning September  26,  1918.  R.  L.  Hunt  of 
the  bank  testified  that  the  books  of  the  bank 
did  not  show  any  amount  credited  to  tbe  ac- 
count of  Dean  in  the  month  of  S^tember, 
and  O.  F.  Davenport,  an  employ^  of  the 
bank,  testified  that  he  informed  Dean,  aa 
and  subsequent  to  September  26tb,  that  the 
mcmthly  rental  had  not  been  received,  but 
this  witness  further  testified: 

"I  can't  be  definite  as  to  the  date  the  $50  sent 
for  the  ground  rent  on  the  land  of  F.  A.  Dean 
and  wife  due  on  or  before  September  26,  1918, 
was  received  by  the  bank.  Mr.  Beeman,  the 
cashier  of  the  bank,  was  holding  the  matter  ofT 
the  books  until  he  could  get  Mr.  Dean's  receipt. 
After  this  matter  was  called  to  my  attention, 
I  notified  Mr.  Deaa  that  the  check  had  been 
held  up  by  one  of  the  officers  of  the  bank,  pend- 
ing his  execution  of  the  receipt  attached,  and 
the  next  time  I  saw  Mr.  Dean  I  explained  to 
him  tliat  the  check  could  have  been  received  on 
time." 


Appellant  Tames  testified  that  the  check 
for  the  September  rental  was  mailed  from 
Independence,  Kansas,  on  September  10th, 
directed  to  the  Farmers'  &  Merchants'  Bank 
at  Ranger,  and  that  it  usually  took  two  or 
three  days  for  such  remittance  to  reach 
there  and  two  or  three  to  get  back.  That  he 
mailed  a  voucher  receipt  with  It,  which  came 
back  In  about  four  or  five  days. 

We  do  not  find  It  necessary  to  discuss  oth- 
er assignments  presented,  but  for  the  reasons 
stated  the  Judgment  of  the  trial  court  will  be 
reversed  and  the  cause  remanded. 


TEXAS  CO. 

8.W.) 


1019 


TERRY  et  al.  v.  TEXAS  CO.    (No.  9406.) 

(Court  of  CivO  Appeals  of  Texas.   Fort  Worth. 

Dee.  4,  1^0.     Rehearing  Penled 

Jan.  22,  1921.) 


HHiiM  mad  nlnarals  «3»78(l)— Lassse,  by  pl'ae- 
lag  tlnber  aa«  naehlnery  en  laad,  held  to 
'temmeaoo  to  driir*  well;    "oommonoe." 
Lessee,  by  placing  timbers  for  erection  of 
derrick    and    machinery,    including   boiler,    on 
the  ground  where  oil  well  was  to  be  drilled, 
complied  with  provision  requiring  him  to  "com- 
mence to  drill"  well  within  certain  period;   the 
word  "commence"  being  defined  as  "to  perform 
the  first  act  of." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mence.] 

Appeal  from  District  Court,  Eastland 
Oonnty;  Joe  Burkett,  Judge. 

Action  by  B.  F.  Terry  and  others  against 
the  Texas  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Saylea  &  Sayles,  of  Abilene,  for  appellants. 

A.  B.  Flanary,  of  Dallas,  and  T.  J.  Law- 
hon,  of  Houston,  for  appellee. 

BUCK,  J.^  This  is  an  appeal  from  a  Judg^ 
ment  of  the  district  court  of  Eastland  county 
for  the  defendant,  tbe  Texas  (3ompany,  deny- 
ing plaintiffs,  B.  F.  Terry,  J.  M.  Radford, 
and  Mac.  Sayles,  a  cancellation  of  two  cer- 
tain oil  and  gas  leases  on  land  in  Eastland 
county.  The  lease  contained  the  following 
provision: 

"This  is  not  to  have  any  validity  or  effect, 
unless  lessee  or  his  assigns  commence  to  drill 
a  test  well  for  oil  within  eight  (8)  months  from 
this  date  within  a  radius  of  two  (2)  mfles  of 
Rising  Star,  Texas." 

The  lease  was  dated  March  6,  191&  '  It 
was  alleged  in  plaintiffs'  petition  that  de- 
fendant had  failed  to  commence  to  drill  a 
test  well  for  oU  within  the  prescribed  lim- 
its prior  to  eight  months  after  the  date  of 
the  leases,  and  that  therefore  they  were  en- 
titled to  a  cancellation  of  the  leases. 

The  plaintiff  Terry  testified:  That  the 
test  well  was  on  the  H.  O.  Hagan  tract,  and 
that  the  timbers  for  the  erection  of  the  der- 
rick were  put  on  the  ground  some  time  In 
October,  1918,  .jand  that  he  thought  it  was 
the  first  part  of  October.  That  the  defend- 
ant thereafter  put  tbe  machinery,  including 
tbe  boiler,  on  the  ground.  There  is  no  evi- 
dence tending  to  show  that  the  defendant 
failed  to  prosecute  the  work  of  preparing 
to  drill  and  of  drilling  with  due  diligence 
after  it  began.  The  log  of  the  well  shows 
that  the  defendant  conmienced  rigging  up 
for  the  well  November  fitli,  and  commenced 
drilling  November  14, 1918. 


«S9For  oUier  cases  m*  tame  topto  and  XBX«inn(BBB  tn  all  Kajr-Nombared  Dlgeats  and  rndtxea 
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In  Thornton's  Law  Belatlntr  to  Oil  and 
Gas,  p.  189,  {  lis,  a  quotation  from  the  case 
of  Fleming  Oil  &  Gas  Co.  v.  South  Pom.  Oil 
Co.,  S7  W.  Va.  64B,  17  S.  B.  203,  te  given 
with  ai^roral,  which  reads  as  follows; 

"Can  It  be  said  that,  in,  order  to  commene* 
operationa  for  a  teit  well,  the  drill  must  acta* 
ally  beein  to  penetrate  the  rock?  I  do  not  so 
understand  the  meaninir  of  the  expression  | 
coDBtrued  in  connection  with  the  facts  present-  I 
ed  by  the  record.  In  many  places,  in  order  to  \ 
sink  a  well,  it  is  necessary  that  some  sort 
of  wooden  or  metallic  casing  be  provided  for 
the  purpose  of  excluding  the  soil  and  clay 
which  must  be  passed  through  before  the  rock 
is  reached;  and  it  would  hardly  be  contended 
that  the  purchase  and  provision  of  the  neces- 
sary material  for  such  castng'or  cribbing  was 
not  an  important  step  towards  putting  down 
the  well.  Webster  defines  the  word  'operation' 
as  'an  effect  brought  about  in  accordance  with 
a  definite  plan';  and,  in  giving  the  interpreta- 
tion ordinarily  ascribed  to  the  words  'to  com- 
mence operations' — that  is,  applying  to  the 
words  their  common  acceptation^!  would  un- 
derstand the  expression  to  mean,  the  perform- 
ance of  some  act  which  has  a  tendency  to  pro- 
duce an  Intended  result.  .  For  instance,  if  a 
man  had  determined  to  erect  a  brick  house, 
and.  In  pursuance  of  that  design,  had  quarried 
the  rock  on  his  own  land  to  be  used  In  the 
cellar  walls  and  foundation,  and  had  burned 
a  kiln  of  brick  on  the  same  premises,  for  the 
purpose  of  constructing  the  walls  and  chimneys, 
it  surely  could  not  be  said  that  be  had  not 
'commenced  operations'  for  the  construction  of 
his  house,  although  the  roads  might  then  be 
in  such  a  condition  as  to  prevent  him  from 
hauling  the  stone  and  brick  to  the  place  he 
had  selected  for  its  location.  Another  familiar 
instance  that  may  serve  the  purpose  of  illus- 
tration is  the  erection  of  locks  and  dams  for 
the  purpose  of  improving  navigation  by  increas- 
ing the  depth  of  water.  •  *  •  When  the 
location  of  the  lock  has  been  selected,  snd  stone 
has  been  quarried  and  prepared,  although  it 
has  not  been  hauled  to  the  location,  and  no 
excavations  have  been  made  to  receive  it,  we 
would  not  be  warranted  in  saying  that  opera- 
tions had  not  been  commenced  for  the  con- 
struction of  the  lock.  And,  again,  where  a 
building  has  been  destroyed  by  fire,  how  fre- 
quently do  we  hesr  It  remarked  that  the  owner 
commenced  operations  at  once  for  the  con- 
struction of  another  iqr  clearing  away  the  dtr 
bris,  and  contracting  for  the  uiaterial  with 
which  to  rebuild  the  structure?  The  terms  of 
the  covenant  contained  in  said  lease  must  be 
considered  as  having  been  complied  with,  no 
matter  bow  slight  may  have  been  the  com- 
mencement of  any  portion  of-the  work  which 
was  a  necessary  and  Indispensable  part  of  the 
work  required  in  putting  dovm  the  test  well." 

In  the  case  of  McCaUister  t.  Texas  Co., 
22.S  S.  W.  859,  where  the  lessee  selected  the 
location  for  an  oil  well,  and  hauled  derrick 
timbers  to  the  site,  and  provided  a  wa- 
ter supply  for  drilling  purposes,  it  was  held 


by  this  conrt  that  muA  acttoaa  constituted  a 
"beginning  of  operattons  for  the  drilling  of 
an  oil  well,"  wltbln  the  tmns  of  the  leaae 
requiring  such  operations  to  begin  wltbln  a 
certain  time.  One  of  the  definitions  given  in 
the  dictionary  of  the  word  "commence"  is 
"to  perform  the  first  act  of  Certainly  it 
was  necesE&ry,  before  actually  piercing  tba 
ground  with  the  drill,  to  place  the  timben 
and  boiler  and  other  machinery  on  the  gronnd 
and  to  erect  the  derrick. 

IVom  the  authority  quoted,  and  others 
which  might  be  cited,  we  conclude  that  the 
evidence,  fairly  interpreted,  shows'  that  the 
appellee  did  "commence  to  drill"  the  test 
well  within  the  time  specified,  to  wit,  prior 
to  NoTember  6,  1918.  This  condnslon  ren- 
ders It  unnecessary  to  notice  other  assign- 
ments of  appellant,  complaining  of  certain 
evidence  alleged  to  have  been  erroneously 
Introduced.  The  judgment  for  the  defendant 
was  on  a  verdict  In  response  to  peremptory 
Instructions,  and  we  believe  the  coart  was 
authorized  to  peremptorily  Instmct  ttie  Jui7 
to  find  for  the  defendant,  because  the  xmcon- 
tradicted  testimony  of  one  of  the  pUUntlflS 
eetabHshes  the  eompUance  on  the  part  of  the 
defendant  of  the  clause  in  the  lease  which 
the  plaintiffs  asserted  had  been  breached. 

Judgment  affirmed. 

On  Motion  for  Behearing. 

In  Past  V.  Whitney,  26  Wyo.  483,  187  Pnc. 
192,  there  is  found  a  full,  comprehensive  dis- 
cussion of  the  question  here  involved.  Then 
the  court  says: 

"As  we  nnderstand  these  cases,  none  of  them 
declares,  as  a  matter  of  law,  that  there  is  a 
distinction  between  commencing  a  well,  or  the 
drilling  of  a  well,  and  commencing  operations 
for  diHQling,  with  respect  to  the  acts  necessary 
or  sufficient  to  constitute  a  commencement  o( 
the  work,  or  that  there  is  such  a  distinction 
in  fact" 

In  this  opinion  Is  mentioned  the  Texas  case 
of  Forney  v.  Ward,  25  Tex.  t)lv.  App.  443, 
62  S.  W.  108,  relied  on  by  appellants.  In  the 
latter  case,  the  Galveston  Court  of  Civil  Ap- 
peals, In  affirming  a  Judgment  of  the  trial 
court,  held  that  the  hauling  of  a  load  of  lum- 
ber out  on  the  land  under  lease  to  be  used  In 
erecting  a  derrick,  on  the  last  day  of  the  life 
of  the  lease,  was  not  alone  suWdent  to  save 
the  lease  from  forfeiture.  With  no  purpose 
to  criticize  that  decision,  and  without  at- 
tempting to  show  the  ditference  In  the  facts 
between  that  case  and  this,  which  Is  apparent, 
we  are  still  of  the  opinion  that  the  facts  In 
this  case  do  show,  as  a  matter  of  law,  that 
there  was  a  "commencing  to  drill"  on  the 
land  In  question  during  the  life  of  the 

Motion  for  rehearing  la  overruled. 
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ettate   (dting 
TEXAS  PACIFIC  COAL  &  OIL  CO.  V. 
FOX  et  «l.     (No.  9429.) 


(Conrt  ot  CivQ  Appeals  of  Tezaa. 
Worth.     Feb.  5,  1921.) 


Fort 


1.  Estfppttl  «=338-Aft«r>uqiilra4  tltto  paMaa 
under  warranty  deeil. 

Title  acquired  by  a  Tendor  after  he  hat 
conveyed  a  defeetive  title,  bnt  .with  a  corenant 
of  warranty,  paasea,  eo  instanti,  to  his  prior 
Teodee  upon  theory  of  estoppel,  which  applies 
not  only  to  tite  vendor,  bat  to  his  privies  in 
estate. 

2.  EstoppM  «s»3S-.AftM--aoquind  titls  passat 
to  grantee  on  tbsory  of  MtoppM  wheraver 
the  eoDv«yuM  shows  olalM  of  ownership. 

Though  a  conveyance  contained  no  warran- 
ty of  title,  yet,  where  its  terms  implied  a  claim 
of  ownership  of  the  fee-simple  title  by  the 
grantor,  the  rule  of  estoppel  whereby  an  after- 
acquired  title  will  pass,  eo  instanti,  to  a  prior 
grantee  applies;  the  estoppel  depending,  not 
on  a  covenant  of  warranty,  bat  on  (ood  faith 
and  fair  dealing. 

3.  Landlord  «ad  tenant  <S=»l30(l)-^Coveaant 
of  qnlet  onjoynient  Implied. 

Unless  inconsistent  with  its  terms,  the  cov- 
enant of  quiet  enjoyment  and  that  the  lessor 
has  the  right  to  lease  for  the  term  expressed 
is  always  implied  in  a  lease;  the  covenant  be- 
ing ordinarily  implied  by  the  words  lease,  agree- 
ment, to  let,  grant,  and  demise. 

4.  Mtaee  and  minerals  «=»73— Cievenant  of 
quiet  enjoyment  Implied  In  oil  laasOb 

The  covenant  of  quiet  enloyment  which  is 
imtdied  In  case  of  an  ordinary  lease  should  be 
implied  with  respect  to  an  oil  and  gas  leaae. 

5.  Estoppel  '«s»37— After-aoqulrad  title  ef 
mortgagor  paseee  to  mortgagee. 

The  rule  of  estoppel  whereby  af  ter-acqoired 
title  of  a  vendor  will  pass  to  a  prior  vendee, 
etc,  applies  to  a  title  acquired  by  mortgagor 
after  execution  of  the  incumbrance  and  inures 
to  the  benefit  of  prior  mortgagee. 

6.  Estoppel  «E3>87— After-aoqiilrad  title  of  oil 
lessor  held  to  paat  to  lessee. 

Where  plaintitfs'  mother  executed  an  oil 
and 'gas  lease  oa  a  parcel  of  land  in  wUdt 
plaintiffs  owned  undivided  interests,  the  instru- 
ment using  the  terms  "let"  and  "lease"  and 
givii^  the  lessee  full  and  exclusive  authority 
to  enter  on  the  premises,  and  plaintiffs  there- 
after conveyed  their  interest  to  their  inother, 
snch  after-acquired  title  on  principles  of  es- 
toppel passed  to  the  oH  and  gas  lessee. 

7.  Speoifie  performance  <S=357— Option  contract 
to  purchass  or  lease  may  be  enforced. 

An  option  contract  giving  the  right  to  pur- 
chase land  or  to  acquire  a  lease  thereon  may 
be  specifically  enforced  if  the  same  is  support- 
ed by  valuable  consideration. 

8.  Landlord  aad  tenuit  «s>20-"Lease"  dellned. 

Independei^tly  of  the  idea  of  contract,  a 
lease,"  which  is  more  titan  a  mere  license  to 
occupy  land,  possesses  the  property  of  passing 
an  interest  and  partalces  of  the  nature  of  an 
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ries, Lease), 

9.'  Estoppel  «=>37— After'aeqniretf  title  held  to 
pass  though  Instrliment  be  deemed  a  mere 
option  and  not  formal  leaaeb 

As  a  lease  is  a  valuable  property  right  and 
en  option  contract  to  acqalre  it  can  be  spedf- 
ieally  enforced,  title  acquired  by  a  landowner 
after  the  execution  of  a  so-called  oil  and  gas 
lease  will  pass  to  the  lessee  on  principles  of 
estoppel,  though  the  instrument  be  construed 
as  a  mere  contract  for  an  option  to  acquire  a 
lease  by  complying  at  the  lessee's  election  with 
the  stipulations  tiierein. 

lOk  Estoppel    «s95l-.-De(eose   of   passage   of 
after-aequlred  title  avallabla  under  ple«  of 
not  guil^. 
The  defense  that  after-acquired  title  of  an 
oil  and  gas  lessor  passed  to  the  lessee  by  es- 
toppel is  available  by  virtue  of  Bev.  St.  art. 
7740,  under  plea  of  not  guilty. 

1 1.  MInee  and  minerals  «s373— Confirmation  of 
40080  held  ts  carry  aftsr-aoqulred  title. 
Where  a  mother,  who  gave  an  oil  and  gas 
lease  on  which  her  sen  had  an.  undivided  in- 
terest, executed  a  confirmation  of  the  lease 
after  the  son's  conveyance  of  his  interest  to 
her,  such  confirmation  being  executed  before 
execution  of  reconveyance  to  the  son,  the  first 
deed  of  reconveyance  being  destroyed  irtthont 
deUveiy,  the  confirmation  of  the  lease  passed 
title  to  tbe  son's  ondivlded  tnteraat. 

Appeal  from  District  Ooarti  WuMJainl  Ooun- 
ty ;   K.  A.  HUl,  Jvdgfe 

Trespass  to  try  title  by  J.  H.  Tox  and  oth- 
ers against  the  Texas  Padflc  C!oal  ft  OH  Com- 
pany. From  a  Judgment  for  plalntiflti,  de- 
fendant appeals.  Reversed  and  rendered  In 
part,  and  reformed  and  affirmed  In  part 

W.  J.  Oxford,  IiesUe  Oamett,  Jolm  Han- 
cock, and  L.  D.  Hawkins,  all  of  Thurber,  amd 
Olumdler  *  Pannlll,.  of  StcphenTille,  for  ap- 
peUant. 

Saylea  &  Sayles,  at  AbUfioe,  McLean,  Scott 
&  McLean,  of  Fort  Wortb,  and  O.  B.  Fields, 
of  Ran^,  for  appellees. 

DUKKLIM,  J.  On  the  31st  day  of  March, 
1917,  Mrs.  Nancy  C.  Fox  executed  to  the 
Texas  &  Pacific  Cioal  Company,  the  predeces- 
sor of  the  Texas  Pacific  Coal  &  Oil  Company, 
an  oil  and  gas  lease  on  a  ttact  of  376  acres 
of  land,  In  which  the  six  plaintiffs  in  this 
suit,  who  are  her  dilldren,  owned  an  un- 
divided interest  of  174  acres,  and  she  owned 
the  remaining  undivided  Interest  in  the  tva'"t. 
After  the  ezecuticHi  of  the  lease,  plalntltts 
conveyed  to  thdr  mother  their  undivided  in- 
terests, and  the  deed  thereto  was  duly  re- 
corded. Subsequently,  the  mother  reconvened 
to  plaintiffs,  by  separate  deeds,  the  respective 
undivided  interests  theretofore  conveyed  to 
her  by  them.  Prior  to  the  execution  of  one 
of  those  reconveyances,  viz.,  the  one  to  plain- 
tiff J.  H.  Fox,  Mrs.  Nancy  C.  Fox  had  ex- 
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«cated  to  the  Texas  Pacific  Coal  &  Oil  Com- 
pany an  Instrument  expressly  confirming  and 
ratifying  the  lease  theretofore  given  by  hftr, 
as  to  the  entire  tract  of  S76  acres. 

FlalntUTs  Instituted  this  salt  against  the 
Texas  Pacific  Coal  &  OU  Company,  in  the 
statutory  form  of  trespass  to  try  title,  to  re- 
cover the  undivided  interest  of  174  acres  in 
the  876-acre  tract,  and  upon  the  trial  they 
relied  soldy  on  the  deeds  of  reconveyance 
from  their  mother  mentioned  above. 

The  defendant  answered  by  gaieral  de- 
murrer, general  denial,  and  a  i^ea  of  "not 
guilty." 

Plaintiffs  recovered  the  undivided  interest 
of  174  acres  sued  for,  which,  by  the  Judg- 
ment, was  apportioned  among  them  In  shares 
of  29  acres  to  eadi;  the  legal  effect  of  the 
judgment  being  a  cancellation  of  the  lease  as 
to  that  174-acre  interest.  The  defendant  has 
appealed. 

The  principal  qnestion  presented  for  oar 
decision  Is  whether  or  not  the  title  acquliM 
by  Mrs.  Nancy  C.  Fox  from  plaintiffs  to  the 
undivided  interest  of  174  acres,  after  she  had 
executed  the  lease,  Inured  to  the  benefit  of 
the  lessee,  and  operated  as  an  estoppel 
against  plaintiffs  to  claim  adversely  to  the 
lessee  through  the  deeds  of  reconveyance 
from  their  mother  of  the  same  Interest. 

We  have  reached  the  conclushm  that  that 
issue  should  be  determined  in  favor  of  the 
lessee,  SKwllaht  herein. 

The  lease  in  question  was  executed  also 
by  O.  B.  Fox,  minor  son  of  Mrs.  Nancy  C. 
Fox,  but  be  is  not  a  party  to  the  suit,  nor  in 
any  manner  interested  in  the  controversy, 
since  other  land  covered  by  the  lease  and 
owned  by  him  has  been  released  from  the 
operation  of  the  lease,  upon  his  disaffirmance 
of  the  contract,  after  reaching  the  age  of  his 
majority. 

In  the  lease  Mr&  Fox  and  her  son  were 
designated  first  parties,  and  the  grantee  sec- 
ond party.  Following  sudi  designation,  the 
lease  contained  this  stipulation,  among  others, 
to  wit: 

"The  first  parties,  in  consideration  of  one 
handred  twenty-six  and  s*/ioo  dollars  to  them 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  covenants  hereinafter  contained 
on  the  part  of  second  party,  do  by  these  pres- 
ents let  and  lease  to  second  party  for  a  period 
of  7  years  from  the  date  hereof,  the  following 
described  premises  situated  in  the  county  of 
Eastland  and  state  of  Tezaa,  to  wit:  705  acres 
of  land  out  of  league  No.  2,  McLennan  county 
school  land  abstract  No.  369,  less  200  acres  of 
land  heretofore  sold  off  being  the  J.  C.  Fox 
homestead  place  containing  505  acres  more  or 
less,  hereby  granting  to  second  party  full  and 
exclusive  authority  to  enter  upon  said  premises 
and  to  dig,  drill,  operate  for  and  procure  nat- 
ural gas  or  petroleum,  together  with  the  right 
of  taking  upon  said  premises  and  removing 
therefrom  at  pleasure  any  machinery,  tools, 
lumber,  pipe,  casing  and  other  things  necessary 
in  said  work,  and  to  construct  on  said  prem- 
ises and  remove  therefrom  at  pleasure  pump- 


ing plants,  tracks,  tanks,  pipe  lines  and  other 
things  necessary  in  the  operation  of  the 
lease.    •    •    •" 

Following  that  stipulation  was  a  provision 
binding  the  lessee  to  pay  to  the  lessors  a 
rental  of  $1  per  acre  iier  year  less  the  amount 
of  any  royalties  paid  to  them  for  oil  or  gas 
found  on  the  land  by  the  lessee,  the  payment 
of  said  rentals  to  begin  one  year  from  the 
date  of  the  lease  and  to  be  made  for  one 
year  in  advance.  The  lessee  further  agreed 
to  pay  to  the  lessors  one-eighth  of  all  the  oil 
produced  from  the  land  as  a  royalty  and  also 
10  per  cent,  of  the  amount  realized  from  the 
salS  of  any  gas  from  the  land.  The  lease 
contained  this  further  stipulation: 

"It  is  further  agreed  between  the  parties 
hereto  that  in  case  natural  gaa  or  petroleum 
are  discovered  on  said  premises  that  this  lease 
shall  continue  in  full  force  and  effect  so  long 
as  any  of  these  are  produced  in  paying  quan- 
tities, but  in  the  event  of  second  party  failing 
to  pay  the  first  parties  in  advance  on  ten  days' 
notice  in  writing  by  first  party  to  second  party. 
as  above  provided,  the  ground  rent  due  under 
the  terms  and  provisions  hereof,  that  this  lease 
shall  be  nnll  and  void  and  the  first  and  second 
parties  shall  be  released  from  all  liabilities 
herein  mentimied.'' 

The  record  shows  that  the  stipulated  rent- 
als were  paid  by  the  lessee  more  than  10 
days  in  advance  of  their  due  dates  Use  the 
year  beginning  March  31,  1918,  and  also  for 
the  year  beginning  March  31,  1919.  And  no 
contention  was  made  by  any  one  npon  the 
trial  of  the  case  of  any  failure  on  the  part 
of  the  lessee  to  pay  the  rentals  stipulated, 
and  this  suit  was  Instituted  June  24,  1919, 
during  the  last-mentioned  year  for  whldi  the 
rentals  were  paid. 

[1]  According  to  the  rule  of  dedsimis  In 
this  state,  a  title  acquired  by  the  vendor  of 
land  after  he  has  conveyed  a  defective  tlOe, 
but  with  a  covenant  of  warranty  of  title, 
passes,  eo  Instantl,  to  his  prior  vendee^  TUs 
is  upon  theory  of  estoppel,  which  applies  to 
the  vendor  and  his  privies  in  estate  and  for- 
bids them  to  assert  an  after^oqulied  title 
as  against  the  vendee  and  bis  assignees,  to 
whom  the  title  has  been  warranted  to  be 
valid.  Baldwin  v.  Root,  90  Tex.  546,  40  S. 
W.  3. 

[2]  Estoppel  aivlles  also^  and  to  the  same 
extent.  In  the  absence  of  an  express  warranty 
of  title.  If  the  terms  of  the  conveyance  imply 
a  claim  of  ownership  of  the  fee-simple  title 
by  the  grantor  and  the  assertion  of  his  rl^t 
thereunder  to  the  conveyance.  Undsay  v. 
Freeman,  83  Tex.  259,  18  S.  W.  727.  The 
opinion  in  that  case  quotes  with  approval 
excerpts  from  the  opinions  In  Van  Rensselaer 
V.  Kearney,  11  How.  32S,  13  L.  Ed.  703,  and 
Hannon  v.  Christopher,  34  N.  J.  Eq.  465,  both 
of  which  announce  the  rule,  substantially,  as 
above  stated.  And  the  quotation  from  the 
case  last  cited  iucdudes  this  statemoit: 
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"Tbe  eatoppal  does  not  deyeod  npon  the  ob- 
ligation of  the  covenant  of  warranty,  although 
the  books  sometime*  loosely  say  so;  it  de- 
pends on  good  faith,  right,  conscience,  fair 
dealing,  and  sound  justice." 

To  tbe  same  effect  are  the  following  «ii- 
tboriUee:  Zarate  y.  Vlllareal,  US5  S.  W.  828; 
Breen  ▼.  Morehead,  126  S.  W.  650;  Lowiy  t. 
Carter,  102  S.  W.  930;  Scates  r.  FiAn,  69  S. 
W.  88T;  8  B.  a  L.  pp.  680,  1068,  1059,  and 
nmneroua  dedslonB  cited  in  note  to  Stq^then- 
son  T.  Patton  (86  Kan.  879,  121  Pac.  48^ 
shown  in  Ann.  Gas.  19130,  369,  370. 

[3]  In  Maxwell  ▼.  Urban,  22  Tex.  Cly.  App. 
566,  55  S.  W.  1124,  the  following  was  said: 

"One  covenant  always  implied  in  a  lease,  un- 
less inconsistent  with  its  terms,  is  that  of 
qniet  enjoyment,  and  that  the  lessor  has  the 
ri^t  to  lease  for  the  term  expressed." 

To  the  same  effect  is  Thomas  r.  Brin,  38 
Tex.  Civ.  App.  ISO,  86  S.  W.  842. 
In  24  Cyc.  1067,  it  is  said: 

"The  general  rule  is  that  the  use  of  the 
word  'lease'  or  'demise'  in  an  instrument  of 
lease  imports  a  covenant  for  quiet  enjoyment. 
So,  it  haa  been  held  that  a  covenant  for  quiet 
enjoyment  is  implied  from  the  words  'agree  to 
let'  or  the  words  'grant  and  demise.'  And  the 
rule  is  sometimes  broadly  stated  that  a  lease 
contains  of  necessity  an  implied  covenant  for 
quiet  enjoyment," 

AIMS  on  page  911,  the  same  authority  says: 

"TVhere  a  lessor  has  no  title  to  the  property 
which  is  the  subject-matter  of  the  leaae,  yet 
IitB  lease  will  stfll  operate  by  way  of  estoppel 
if  he  afterwards  acquired  title  to  such  property 
at  any  time  before  the  expiration  of  the  term." 
Blackburn  v.  Muskogee  Land  Co.,  6  Ind.  T. 
232,  91  S.  W.  81. 

[4]  Those  anthorities  had  reference  to  the 
ordinary  agricultural  lease,  but,  on  principle, 
there  can  be  no  substantial  differnice  between 
such  a  lease  and  one  for  oil  and  gas,  in  so 
far  as  the  question  now  under  discussion  is 
involved.  Kilcoyne  v.  Southern  Oil  Co.,  61 
W.  Va.  638,  56  S.  K.  888;  Heywood  v.  Fulmer, 
158  Ind.  658,  32  K  E.  5V,  18  L.  B.  A.  491 ; 
Weltengel  v.  Gormley,  160  Pa.  650,  28  AU. 
934,  40  Am.  St  Rep.  733. 

[S]  By  the  same  rule  of  estoppel  a  title 
subsequently  acquired  by  a  mortgagor  inures 
to  the  benefit  of  the  mortgagee  in  a  prior 
mortgage.  Anderson  v.  Casey-Swasey  Co., 
120  8.  W.  918;  Logii'^  v.  Atkeson,  35  Tex. 
Civ.  App.  303,  80  S.  W.  137 ;  and  even  as  to 
chattels.  Ivy  v.  Pugh,  161  S.  W.  939. 

[6]  As  noted  in  the  quotations  from  the 
lease  originally  givai  by  Mrs.  Nancy  O.  Pox, 
the  language  used  was  "let  and  lease,"  and 
the  lessee  was  expressly  granted  "full  and 
exclusive  authori^  to  enter  upon  said  prem- 
ises" for  the  purpose  of  developing  the  land 
for  oil  and  gas.  That  and  other  language 
quoted  implies  that  the  grantors  in  the  in- 
strument were  asserting  the  right  of  owner- 
ship of  the  fee-simple  title  In  the  land,  and 


as  such  owners  oonvenanted  that  the  lessee 
should  have  extdusive  possession  of  the  land 
for  the  purpose  of  developing  it  for  oU  and 
gas,  and,  under  the  authorities  cited  above, 
Mrs.  Nancy  O.  Fox  and  the  plaintiffs,  claim- 
ing under  and  through  her,  are  estopped  to 
deny  that  the  undivided  interest  In  the  land 
acquired  by  her  after  the  execution  of  the 
lease  Inured  to  the  benefit  of  the  lessee. 

Appellees  have  dted  National  Oil  &  Pipe 
Line  Go.  v.  Teel,  95  Tex.  586,  68  S.  W.  979, 
and  other  decisions  to  a  like  effect,  to  sw- 
port  their  oonteition  that  the  lease  in  ques- 
tion did  not  convey  any  Interest  in  the  land 
but  was  a  contract  for  an  opti<w  to  acquire 
an  interest  therein  by  complying,  at  appel- 
lant's election  with  the  stipulations  therein, 
and  therefore  cannot  supp<»t  the  defense  of 
estoppel  now  under  discussion. 

In  National  Oil  &  Pipe  Line  Co.  v.  Teel, 
supra,  oil  and  gas  lease  contracts  purporting 
to  convey  to  the  lessee  the  right  to  all  min- 
erals in  tbe  land  were  held  not  to  have  the 
effect  of  a  conveyance  of  an  Interest  In  the 
land,  but  did  convey  the  right,  at  the  lessees' 
option,  to  acquire  such  an  interest,  which 
could  be  specifically  enforced  wh«iever  the 
promisee  complied  with  the  stipulations  and 
conditions  of  tbe  instrumeqt. 

[7]  Many  other  authorities  might  be  cited 
announcing  the  rule  that  an  option  contract, 
giving  the  right  to  purchase  land  or  to  ac- 
quire a  lease  thereon,  may  be  specifically  en- 
forced, if  the  same  is  supported  by  a  valu- 
able conslderaUon.  25  B.  &  L.  pp.  235-238, 
industve^  and  decisions  there  dted. 

[t]  A  "lease"  is  more  than  a  mere  license 
to  occupy  land.  In  1  Taylor's  Landlord  and 
Tooant,  {  14,  this  is  said: 

"Independently  of  the  idea  of  a  contract,  a 
lease  also  possessetr  the  property  of  passing 
an  interest,  and  thence  partakes  of  the  nature 
of  an  estate,  which,  when  limited  to  a  certain 
period  for  the  enjoyment  of  land  becomes  a 
term  for  years;  but  if  it  depends  upon  the 
duration  of  a  life  or  lives,  rises  to  the  dignity 
of  a  freehold." 

See,  also,  2  Bouvier's  Law  Dictionary,  p. 
1887,  and  3  Words  and  Phrases,  Second 
Series,  pp.  53-56,  Inclusive;  Chandler  v.  Hart, 
181  Cal.  405,  119  Paa  616,  Ann.  Cas.  1913B, 
1094. 

[I]  A  lease  is  a  valuable  pr<^erty  right, 
and,  if  a  valid  option  contract  to  acquire  it 
can  be  spedflcally  enforced  in  a  court  of 
equity,  we  fall  to  perceive  any  reasonable 
basis  for  the  contention  that  such  a  contract 
is  not  sulflclent  to  estop  the  owner  of  land 
who  has  executed  it  from  asserting  an  after- 
acquired  title  to  the  land  as  against  the 
promisee. 

In  the  Teel  Case,  supra,  whether  or  not 
the  instrument  Involved  conveyed  an  interest 
in  land  was  a  material  Issue  because  the  de- 
fendant who  was  assignee  of  the  grantee  had 
interposed  the  plea  of  innocent  purchaser  to 
plaintiff's  suit  to  recover  the  land.    The  Su- 
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preme  Court  heTd  that,  while  the  Instrnment 
gave  the  grantee  the  option  to  acqah<e  an  in- 
tereet  In  the  land,  yet  that  right  was  not  anch 
a  present  title  as  would  support  the  defease 
of  innocent  purchaser,  and  dted  wUh  ap- 
proval an  early  decision  to  the  effect  that  an 
equitable  title  will  not  support  such  a  plea; 
In  other  words,  Qiat  only  a  legal  title  can 
support  the  plea  of  Innocent  purchaser.  Tt 
was  further  said.  In  effect,  that  the  option 
right  so  glTen  by  the  Instruments  would  he- 
come  a  Tested  Interest  In  the  land  when  the 
promisee  compiled  with  the  stipulations  con- 
tained In  the  Instrument.  The  annonncement 
was  tat  accord  with  Oie  decision  In  Stitsle  t. 
Bvans,  74  Tex.  596,  12  8.  W.  326,  In  wW<*  It 
was  hdd  that,  while  a  deed  reserving  a 
vendor's  lien  to  secure  a  purchase-money  note 
was  an  executory  c<mtract  leaving  the  supe- 
rior title  In  the  vendor  It  was  executory  only 
as  to  the  vendee,  and  when  bis  assignee  paid, 
or  tendered  the  amount  due  on  the  note,  his 
tide  was  thereby  perfected;  that  title  then 
passed  under  and  by  virtue  of  the  deed  al- 
ready executed  by  the  vendor. 

In  Texas  Oo.  v.  Daugherty,  107  Tex.  226, 
176  S.  W.  717,  li.  R.  A.  1917F,  989,  the  Instru- 
ment In  controversy  was  held  to  be  a  present 
conveyance  of  title  to  an  Interest  In  land, 
which  was  subject' to  taxation. 

It  seema  to  us  that,  aside  from  the  de- 
fense of  innocent  purchaser  from  the  grantee 
In  such  an  instrument,  and  with  respect  sole- 
ly to  the  asserted  right  on  the  part  of  the 
grantor,  as  against  the  grrantee,  to  cancel  the 
instrument  as  a  cloud  upon  title,  it  is  un- 
necessary to  determine  whether  or  not  It  was 
a  present  conveyance  of  title,  since.  If  tbe 
grantee  has  a  valid  enforceable  optlcm  con- 
tract, whldi  is  neither  a  present  lease  nor  a 
present  conveyance  of  minerals  in  the  land, 
but  does  give  the  right  to  acquire  a  lease, 
giving  the  right  to  develop  the  land  for  min- 
erals and  to- own  a  portion  of  sudi  as  he  may 
extract  from  the  land,  coupled  with  the  right 
of  possession  to  accomplish  that  purpose, 
such  an  option  contract  so  long  as  It  is  effec- 
tive cannot  be  canceled  as  an  invalid  cloud 
upon  title.  Corslcana  Petroleum  Oo.  v.  Owens 
(Sup.)  222  S.  W.  154.  Especially  would  this 
be  true  after  the  grantee  has  elected  to.  ex- 
ercise his  option  and  has  tendered  perform- 
ance of  the  stipulations  required  to  perfect 
such  lease,  and  has  thus  perfected  his  rights 
under  the  terms  of  the  instrument  already 
executed  by  the  owner  of  the  land,  without 
the  necessity  of  the  executicm  of  any  further 
instrument  by  such  owner. 

At  all  events,  the  right  which  the  lessee 
has  thus  secured  by  paying  a  valuable  con- 
sideration was  a  valuable  right  to  acquire 
minerals  in  the  land,  and  to  allow  Mrs.  Nancy 
O.  Fox,  or  plaintiffs  asserting  title  through 
her,  to  daim  that  the  original  lease,  did  not 
convey  the  rights  which  it  plainly  purported 


to  convey,  would  be  to  saBctlon  a  course  at 
actloa  that  would  be  contrary  to  good  con- 
science and  fair  dealing.  In  the  same  degree 
as  if  the  Instrument  had  been  a  deed  with 
warranty  of  title,  or  a  mortgage,  or  a  lease 
for  agricultural  purposes. 

[It]  By  another  assignment  It  is  Insisted 
that  under  the  defendant's  general  denial  and 
plea  of  not  guilty,  in  answer  to  plaintlffi^ 
petition  in  trespass  to  try  title,  the  defense 
of  estoppel  was  not  available ;  in  other  words, 
that  such  defense  could  not  be  invoked  ex- 
cept by  a  qpedal  plea.  That  contention  Is 
without  merit,  because  It  Is  contrary  to  the 
provisions  of  artidle  7740  of  oar  Revised  Stat- 
utes, expressly  providing  that  in  actions  at 
trespass  to  try  title,  under  a  plea  of  "not 
guUty,"  the  defendant  may  prove  any  de- 
fense except  the  statute  of  limitations;  and 
to  an  unbroken  line  of  decisions  that  the  de- 
fense of  estoppel  may  be  proven  under  a 
plea  of  "not  guilty."  Parker  v.  Cockrell,  31 
S.  W.  221 ;  Lumkins  ▼.  C5oate8,  42  8.  W.  580 ; 
Daugherty  v.  Templeton,  00  Tex.  Civ.  Ai>p. 
804,  110  S.  W.  553. 

[11]  The  record  shows  that  the  d«ed  orig- 
inally executed  by  Mrs.  Nancy  C.  Fox,  in 
favor  of  plaintiff  J.  H.  Fox,  on  February  1, 
1919,  to  an  undivided  interest  of  29  acres  In 
the  tract  of  land  Ut  controversy,  was  never 
delivered  at  all,  but  was  destroyed,  and  that 
the  deed  upon  which  he  rdies  for  a  recovery 
herein  was  not  executed  untU  March  8,  1919, 
whldi  was  several  days  subsequcait  to  the 
date  of  the  new  Instrument  executed  by  Mrs. 
Fox,  confirming  the  lease  theretofore  given 
by  her  to  the  appellant  Under  such  drcum- 
Btances,  sudi  confirmation  of  the  original 
lease  had  the  effect  to  validate  It  as  to  that 
29-acre  interest.  Independent  of  the  defense 
of  estoppel.  StetSan  v.  Mllmo  Nat  Bank,  69 
Tex.  513,  6  S.  W,  823;  Hubbard  v.  Cox,  78 
Tex.  239,  13  S.  W.  170.  This  Is  noted  as  a 
further  ground  for  a  denial  of  any  relief  to 
plaintiff  J.  H.  Fox. 

For  the  '■easons  Indicated,  the  Judgment  of 
the  trial  court,  caiu^ling  the  lease  upon  the 
174  acres  sued  fo"  Is  reversed,  and  Judg- 
ment is  here  rendered  validating  the  lease 
as  to  the  undivided  Interest  of  174  acres  re- 
covered by  plaintiffs  and  giving  to  the  lessee 
and  its  assignees  the  same  rights  under  and 
by  virtue  of  the  lease  as  if  Mrs.  Nancy  C. 
Fox  had  owned  such  undivided  Interest  when 
she  executed  the  lease,  on  March  31,  1917. 
And  subject  to  such  validation  of  the  lease 
and  to  said  rights  of  the  appellee  thereunder. 
Judgment  is  here  rendered  in  favor  of  plaita- 
tifits  for  title  to  said  undivided  Interest  of 
174  acres,  apportioned  between  them  In  tlie 
same  manner  as  was  done  by  the  Judgment 
of  the  trial  court 

Reversed  and  roidered  tn  part,  and  i*^ 
formed  and  affirmed  In  part 
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WALTON'S  EX'R  V.  FRANKS  et  al. 

(CoDTt  of  Appeals  of  Kentucky.     March   18, 
1921.) 

1.  Spfldflo  perfomiMoe  «sa>32(S)— Written  ao- 
oeptanec  by  executor  of  offer  to  buy  not  spe- 
dflcally  enforceable. 

Where  an  executor,  desiring  to  sell  hia  de- 
cedent's land,  accepted  an  offer  through  bro- 
kers, agreeing  to  deliver  good  deed  and  title, 
if  the  purchaser  took  the  property  and  paid  for 
it  within  15  days  of  date,  such  writing,  for 
lack  of  mutuality,  did  not  constitute  a  contract, 
specific  performance  of  which  could  have  been 
enforced  against  the  executor,  the  writing  con- 
stituting merely  an  offer,  subject  to  withdrawal 
at  any  time  before  acceptance;  it  being  doubt- 
ful even  if  it  rose  to  the  dignity  of  an  option. 

2.  Specific  pertormanoe  «=357-^greement  to 
sell  and  convey  upon  proper  consideration 
•IMcttloally  enforceable. 

An  agreement  by  one  to  sell  and  convey 
land  to  another  for  a  stated  price,  if  baaed  on 
proper  consideration,  may  be  specifically  en- 
forced on  acceptance  and  tender  of  the  price 
within  the  time  fixed  by  the  contract;  it  being 
no  valid  objection  that  prior  to  acceptance  and 
tender  no  obligation  rested  upon  the  optionee 
to  purchase. 

3.  Vendor  and  purchaser  «=3l8(4)— Optional 
agreement  on  consideration  cannot  be  Invok- 
ed by  optlonor. 

An  optional  agreement  to  pay  for  land 
agreed  to  be  sold  to  the  optionee  at  a  stated 
price,  made  on  sufficient  consideration,  cannot 
be  revoked  by  the  opOonor  within  the  period 
granted  for  the  exercise  of  the  option. 

4.  Contracts  «=3l9— Mere  proposal  craataa  no 
obligation,  unless  accepted. 

A  mere  proposal  without  consideration  cre- 
ates no  obligation,  unless  accepted  according  to 
its  terms,  and  may  be  withdrawn  at  any  time 
before  acceptance,  though,  if  aHowed  to  remain 
open  nntH  accepted,  a  binding  contract  resolts. 

5.  Vendor  and  pnrcliaser  (S=3l6(l),  18(3)-iAo- 
ceptance  of  option  or  offer  results  In  eon* 
tract. 

When  an  option  to  buy,  supported  by  con- 
sideration, Is  accepted  within  the  time  allowed 
and  according  to  its  terms,  the  offer  and  ac- 
ceptance constitute  a  contract  of  sale,  and  the 
aame  result  follows  from  acceptance  of  an 
offer  without  consideration,  if  accepted  before 
the  offer  is  withdrawn. 

Appeal  from  CSrcnlt  Court,  Boone  CJounty. 

Action  by  Ezra  Franks  and  others  against 
Missouri  Walton's  executor.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals. 
Judgment  :^versed  for  further  proceedings. 

Samnd  W.  Adams,  of  Oovington,  for  ap- 
pellant 

O.  M.  Sogers,  of  Covington,  and  B.  F. 
Menefee,  of  Crittenden,  for  appellees. 

QDIN,  J.  Missouri  Walton  died  in  August, 
1915.    At  the  time  of  her  death  she  owned  a 
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tract  of  880  acres  «f  land  In  Boone  county. 
Under  the  provisions  of  her  will  the  appel- 
lant, as  executor,  was  authorized  and  em- 
powered to  sell  and  dispose  of  said  property. 
He  made  endeavors  to  sell  this  property  In 
1916,  without  success.  In  February,  1917, 
one  McMlUen  received  Information  that  the 
farm  could  be  bought  for  $10,000.  and  on  the 
12th  of  February  in  a  conversation  wlp 
appellee  Nortbcutt  the  latter  stated  be  would 
give  $10,000  for  the  property  and  requested 
^cMillen  to  communicate  with  Foster,  Vest 
&  Co.,  real  estate  dealers  at  Covington,  to 
see  If  the  land  could  be  purdiased  for  the 
sum  stated.  February  ISth,  Foster,  Vest  & 
Co.  represented  to  appellant  that  they  had  - 
an  offer  of  $10,000  for  the  land,  which  Rlggs 
the  executor  agreed  to  accept,  and  they  pre- 
pared a  paper  purporting  to  be  an  offer  In 
this  sum  for  said  prop^ty,  but  the  offer 
was  not  signed  by  any.  one.  It  was  repre- 
sented to  appellant  that  fbe  purchasers 
would  be  In  the  next  day  for  the  pan>ose  of 
signing  this  offer. 

In  the  space  provided  for  the  signatures 
of  the  offerers  Is  this  statement  (signed  by 
appellant): 

"I  arcept  the  above  offer  and  will  deliver  a 
good  deed  and  title  if  the  purchaser  takes  the 
property  and  pays  for  said  property  within  fif- 
teen (15)  daf«*  of  this  data." 


On  the  Sunday  following  the  execution  of 
this  writing  appellant  noticed  the  land  was 
advertised  for  sale  In  the  Cincinnati  Enquir- 
er, and  realizing  the  property  had  not  been 
sold,  nor  a  purchaser  secured  for  the  land, 
he  notified  Foster,  Vest  &  Co.  that  he  de- 
sired to  withdraw  the  paper  theretofore  giv- 
en thera.  This  they  declined  to  permit  Mm 
to  do.  Thereafter  appollant  disposed  of  the 
property  for  $10,000  to  one  Anderson,  receiv- 
ing a  deposit  of  $200  on  the  contract  price. 
He  so  notified  the  realtors  on  February  22d, 
exhibiting  to  at  least  one  member  of  the 
firm  the  check  received  by  him  from  the 
purchaser,  and  he  again  demanded  the  re- 
turn of  the  paper  left  In  their  possession  and 
they  again  dedlned  to  return  It  to  him. 
,  February  27th,  appellees,  la  company  with 
the  real  estate  agents  and  others,  went  to 
Inspect  the  property  and  as  a  result  of  this 
inspection  they  decided  to  purchase  the  prop- 
erty and  endeavored  that  day  to  notify  ai>- 
pellant  of  this  decision.  At  the  same  tlm« 
they  deposited  with  the  agents  $100  to  bind 
the  bargain.  Having  been  notified  by  appel- 
lant that  he  had  disposed  of  the  property  to 
another,  this  suit  was  instituted  by  appellees, 
seeking  a  specific  performance  of  the  writ- 
ing aud  for  damages  for  its  breach.  The 
court  denied  the  relief  for  specific  perform- 
ance, but  upon  transfef  of  the  case  to  the 
common-law  docket  a  jury  rendered  a  ver- 
dict In  favor  of  appellees  for  $1,500,  and  it 
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Ib  to  rererse  said  Jndgment  that  ttiis  appeal 
bas  been  prosecuted. 

Prior  to  February  27th  McMillan  never 
communicated  to  Foster,  Vest  &  Co.  tbe 
name  of  the  prospective  purchasers,  nor  did 
appellant  kuovr  that  appellees  were  inter- 
ested in  the  purchase  of  the  property  until 
after  that  date.  Though  dated  February 
l^th,  it  is  alleged  In  tbe  petition  tbe  contract 
sued  on  was  entered  into  February  27th,  at 
which  time,  as  we  have  seen,  appellant  had 
disposed  of  tbe  property. 

[1]  It  is  difficult  to  describe  the  exact  iden> 
'  tlty  or  character  of  the  writing  sued  on.  It 
lacks  many  of  tbe  necessary  and  essential 
features  of  a  contract.  The  evidence  wholly 
fails  to  establish  a  contract,  tbe  specific  per- 
formance of  which  could  have  been  enforced 
against  Riggs,  for  tbe  very  good  reason  that 
Riggs,  prior  to  February  27tb,  could  not  at 
any  time  have  forced  appellees  to  pay  the 
purchase  price.  There  must  be  mutuality 
In  a  contract  to  make  It  enforceaUe.  At 
most  the  writing  was  nothing  other  than  a 
mere  offer,  which  Is  subject  to  withdrawal 
at  any  time  before  acceptance.  It  is  doubt- 
ful if  the  paper  rises  to  the  dignity  of  an 
option,  but  by  whatever  name  designated 
we  are  satisfied  arocllant  had  the  right  to 
withdraw  the  offer  before  It  was  accepted, 
because  it  was  given  without  any  considera- 
tion, nor  does  it  matter  that  a  time  was 
named  within  which  the  offer  might  be  ac- 
cepted. 

[2-6]  An  agreement  by  one  to  sell  and  con- 
vey land  to  another  for  a  stated  price.  If 
based  upon  a  proper  consideration,  may  be 
spedflcally  enforced  upon  acceptance  and 
tender  of  the  price  within  the  time  fixed  by 
tbe  contract,  and  it  is  not  a  valid  objection 
in  such  case  that  prior  to  acceptance  and 
tender  no  obligation  rested  upon  tbe  op- 
tionee to  purchase.  Such  an  optional  agree- 
ment to  p&s,  made  upon  a  suflBcient  consid- 
eration, cannot  be  revoked  by  the  cptionor 
within  the  period  granted  for  an  exercise 
of  the  option.  However,  a  mere  proposal, 
without  consideration,  creates  no  obligation, 
unless  accepted  according  to  its  terms,  and 
It  may  therefore  be  withdrawn  at  any  time 
before  acceptance,  though,  if  such  offer  is 
allowed  to  remain  open  until  accepted  It 
will  become  a  binding  contract.  When  an 
option  supported  by  a  consideration  is  ac- 
cepted within  the  time  allowed  and  accord- 
ing to  its  terms,  the  offer  and  acceptance 
constitute  a  contract  of  sale,  and  the  same 
result  folldws  from  the  acceptance  of  an 
offer  without  consideration.  If  accepted  be- 
fore the  offer  is  witlidrawn.  Warvelle  on 
Vendors,  i$  125  and  126;  39  Cyc.  12.'32;  El- 
liott on  Contracts,  vol.  8,  S  232;  13  C.  J.  293; 
Frank  et  al.  v.  Strafford-Handcock,  13  Wyo. 
37,  77  Pac.  134,  67  L.  R.  A.  571,  110  Am.  St. 
Rep.  963;  Brown  v.  Farmers'  &  Morchants" 
Nat.  Bank,  76  Or.  113,  147  Pac.  537,  Ann, 
Cas.  1917B,  1041. 


The  rule  is  thus  stated  in  6  R.  C.  Ii.  pp. 
603,604: 

"As  no  contract  is  complete  without  the  mu- 
tual assent  of  the  partieti,  an  offer  imposes  no 
obligation  until  it  is  accepted  according  to  its 
terms.  So  loDg  as  tbe  offer  has  been  neiUier 
accepted  nor  rejected,  the  negotiation  remains 
open,  and  imposes  no  obligation  upon  mtlwr 
party.  The  one  may  decline  to  accept,  or  the 
other  may  withdraw  his  offer;  and  either  re- 
jection or  withdrawal  leaves  Uie  matter  as  if 
no  offer  had  ever  been  made.  Tbe  right  to 
revoke  an  ordinary  offer  before  acceptance  is 
unquestioned." 

See,  alsok  Better  Ob.  v.  Alvey,  86  S.  W. 
974,  27  Ky.  Law  Kep.  832;  Rehm-Zeiher  Co. 
T.  Walker  Co.,  156  Ky.  «,  160  8.  W.  777,  49 
U  R.  A.  (N.  S.)  694 ;  Ross-Vaughan  Tobacco 
Co.  v.  Johnson,  182  Ky.  325,  206  S.  W.  487. 

In  Murphy  Thompson  &  Co.  v.  Reed,  125 
Ky.  585,  101  S.  W.  964,  81  Ky.  Law  Rep.  176, 
10  L.  R.  A.  (N.  S.)  105,  128  Am.  St.  Rep.  259. 
which  seems  to  be  one  of  tbe  leading  cases 
on  the  subject.  It  was  held  that  a  considera- 
tion of  $1  in  an  option  to  sell  real  estate 
was  so  disproportionate  to  the  value  of  the 
thing  being  sold  as  to  represent  no  value, 
and  on  demurrer  will  be  construed,  as  a 
matter .  of  law,  as  having  no  consideration 
at  all.  An  option  is  described  in  said  case 
as: 

"A  standing  offer  to  sell  to  the  person  and 
upon  the  terms  named  in  tbe  option  and  an 
agre«nent  to  keep  the  proposition  open  for  ac- 
ceptance for  tlie  time  stated." 

And  it  is  also  held,  if  tbe  terms  are  fair 
and  have  been  understandingly  entered  into. 
It  should  be  enforced,  if  there  is  an  accept- 
ance and  offer  to  comply  with  the  payment 
of  the  consideration  within  the  time  spad- 
fled.  An  option,  to  be  binding  upon  the  op- 
tionor,  in  the  sense  that,  it  is  irrevocable 
upon  him  during  the  i)eriod  for  which  it 
was  si\&a,  must  be  for  a  valuable  consider- 
ation ;  that  is,  such  a  consideration  as  will 
support  any  other  sort  of  contract.  In  tbe 
Reed  Case,  supra.  It  was  held  the  options 
were  not  supported  by  sufficient  oonsldera- 
tlon,  and  hence  they  could  have  been  with- 
drawn at  any  time  before  acceptance  with- 
out liability  to  the  givers  of  the  cations,  but, 
as  they  were  not  so  withdrawn,  they  consti- 
tuted. Instead  of  binding  options,  voluntary 
offers  fo  sell,  which,  like  any  other  valid  ot- 
ter, were,  when  accepted,  binding  upon  the 
I)erson  making  them. 

Though  it  is  contended  by-  appellees  in 
their  brief  th.it  a  valid,  binding  dkitract  was 
entered  into  on  February  13th,  it  yet  re- 
mains that  not  only  does  the  petition  allege 
the  contract  was  executed  February  27th, 
but  it  is  admitted  by  the  agents  they  would 
have  closed  a  deal  with  any  other  person 
bad  they,  before  February  27th,  received  an 
offer  of  $10,000  for  tbe  property.  They  are 
very  frank  In  stating  that,  had  the  sale  to 
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MtiSf mat's  cMents  been  consnmmated,  they 
would  have  been  compelled  to  dMde  the 
commlBslon  with  him,  whereas,  If  they  sold 
to  one  procured  without  his  assistance,  they 
could  retain  the  entire  commission.  There 
was  no  effort  on  the  part  of  appellees  to  ac- 
cept a]H>ellant'B  offer  until  February  27th, 
several  days  after  appellant  had  sold  the 
proi)erty  to  another,  due  notice  of  which  was 
given  the  agents,  and  a  demand  of  them  to 
return  the  paper  sued  on. 

It  follows,  therefore,  that  appellant's  mo- 
tion for  a  directed  verdict  should  have  been 
sustained.  The  Judgment  is  accordingly  re> 
versed  for  further  proceedings  consistent 
berewltli. 


BERTRAM  DEVELOPINQ  CO.  V.  TUCKER 
•t  ox. 


(Court  of  Appeals   «f  Kentucky. 
1921.) 


March  16, 


Mines  and  minerals  4=378(3)— Lessor,  to  In- 
sist on  forfeltare  for  failnre  to  develop, 
must  refuse  rents  and  demand  development. 
Where  the  main  consideration  for  execu- 
tion of  an  oil  and  gaa  lease  is  the  development 
of  the  property  and  payment  of  royalties,  the 
lessee  cannot,  to  the  injury  of  the  lessor,  re- 
fuse to  begin  development  of  the  property  for 
an  unreasonable  time,  and  extend  the  lease 
indefinitely  by  the  payment  of  a  mere  nominal 
rent;  bnt,  in  order  for  the  lessor  to  avail  him- 
self of  the  right  to  insist  on  forfeiture,  be  mast 
not  only  refuse  to  accept  the  rent,  but  must  de- 
mand that  the  lessee  proceed  with  development, 
and,  if  the  latter  fails  to  do  so  within  a  reason- 
able time,  the  lease  may  be  forfeited. 

Appeal  from  CSrcult  C!ourt,  Allen  (bounty. 

Action  by  the  Bertram  Developing  Com- 
pany against  G.  W.  Tucker  and  wife.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  In  con- 
formity with  the  opinion. 

W.  R.  (Sardner,  of  Bowling  Green,  and  Noel' 
F.  Harper,  of  Scottsvllle,  for  appellant 

John  H.  GlUIam  and  W.  D.  Gilliam,  both 
of  ScottsviUe,  for  appellees. 

OIiAT,  J.  On  April  4,  1918,  Thomas  Tuck- 
er and  wife  executed  to  Cass  Burrls  an  oil 
'and  gas  lease  on  40  acres  of  land  located  in 
Allen  county.  The  lease  was  afterwards  as- 
signed to  the  Bertram  Developing  Company. 
The  consideration  was  $1  cash,  one-eighth  of 
the  oil,  and  |1(X)  per  annum  for  each  gas  well. 
The  lease  contained  a  provision  that  a  well 


should  be  drilled  on  the  property  within  36 
months  from  the  date  of  the  lease,  and.  In 
case  of  a  failure  to'  drill  a  well  within  that 
time,  the  lessee  should  pay  to  the  lessors  25 
cents  per  acre  each  year  thereafter  until 
drilling  should  begin.  The  land  was  after- 
wards sold  by  Thomas  Tucker  and  wife  to 
G.  W.  Tucker,  who  knew  of  the  existence  of 
the  lease.  No  well  was  drilled  on  the  prop- 
erty within  36  months,  but  about  10  days  be- 
fore the  time  elapsed  the  Bertram  Develop- 
ing Company  offered  to  pay  to  O.  W.  Tucker 
the  rental  due  at  the  expiration  of  that  time 
and  to  begin  the  immediate  development  of 
the  property.  The  company  also  tendered 
the  rentals  due  on  the  day  the  36  months 
Expired,  but  G.  W.  Tucker  declined  to  re- 
ceive them. 

This  suit  was  brought  by  the  Bertram  De- 
veloping Company  to  quiet  its  title  to  the 
lease.  G.  W.  Tucker  and  wife  filed  an  an- 
swer and  counterclaim,  asking  that  the  lease 
be  canceled  and  asserting  damages  because 
of  Injury  to  other  property  growing  out  of 
the  company's  drilling  under  another  lease. 
On  final  hearing  the  petition  was  dismissed, 
the  lease  was  canceled,  and  the  defendants 
were  given  judgment  against  the  plaintiff 
for  (40  damaces.  There  is  no  complaint  of 
the  judgment  for  damages,  but  plaintiff  ap- 
peals, for  the  purpose  of  reversing  that  part 
of  the  judgment  canceling  the  lease. 

It  is  the  law  of  this  state  that  where,  as 
In  this  case,  the  main  consideration  for  the 
execution  of  the  lease  is  the  development  of 
the  property  and  the  payment  df  royalties, 
the  lessee  cannot,  In  opposition  to  the  wishes 
of  the  lessor,  refuse  to  begin  the  development 
of  the  property  for  an  unreasonable  time, 
and  extend  the  lease  indefinitely  by  the  pay- 
ment of  a  mere  nominal  rent  However,  in 
order  for  the  lessor  to  avail  himself  of  the 
right  to  insist  upon  a  forfeiture,  he  must  not 
only  refuse  to  accept  the  rent  but  he  must 
demand  that  the  lessee  proceed  with  the 
development,  and.  If  the  latter  falls  to  do  so 
within  a  reasonable  time,  the  lease  may  be 
forfeited.  Warren  Oil  &  Gas  Co.  v.  Gilliam, 
182  Ky.  807,  207  S.  W.  698;  Ocala  Oil  Co. 
V.  Hughes,  187  Ky.  486,  219  S.  W.  709.  Here 
G.  W.  Tucker  did  refuse  to  accept  the  rent, 
but  did  not  demand  that  the  lessee  begin 
operations.  On  the  contrary,  the  lessee  offer- 
ed to  begin  operations,  but  Tucker  declined 
to  permit  him  to  do  so.  In  view  of  these  con- 
siderations, the  lease  should  not  have  been 
canceled,  but  plaintiff's  title  thereto  shotfld 
have  been  quieted. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  con- 
formity with  this  opinion. 
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GATLIFF  COAL  CO.  v.  RAMSEUR'S  ADM'X. 

(Coart  of  Appeals  of  Kentackjr.    March  15, 
1921.) 

Master  and  tervaRt  ^3285(10)— Can**  of  mlii- 
•r't  death  after  symptoms  of  gas  poison  held 
fop  Jury. 
In  am  action  for  the  death  of  a  coal  miner 
by  gas  poiaoninc  alleged  to  be  due  to  insuffi- 
cient rentilation,  evidence  held  to  authorize  the 
snbmission  to  the  jury  of  the  issue  whether  the 
breathing  of  poisonous  gases  was  the  direct 
and  proximate  cause  of  death. 

Appeal  from  Circuit  Coort,  Whitley 
Oounty. 

Action  by  WllUam  Ramseor's  administra- 
trix against  the  Gatliff  Coal  Company. 
Judgment  for  plaintifl,  and  defendant  ap- 
peals.   Affirmed. 

T^e  &  Slier,  of  WiUiafflSburg,  for  appel- 
lant 

Henry  C.  Glllls  and  H.  W.  Bond,  both  of 
Williamsburg,  for  appellee. 

GLAT,  J.  Obarging  that  the  deaOi  of  Wil- 
liam Ramseur,  an  emtJloyee  of  the  Gatlilt 
Coal  Company,  was  caused  by  poisonous  and 
noxious  gases  which  the  company  had  neg- 
ligently permitted  to  accumulate  and  remain 
in  its  mine,  his  administratrix,  Laura  Ram- 
seur, sued  the  company  to  recover  damages. 
From  a  Judgment  in  her  favor  for  $4,000,  the 
company  appeals. 

It  is  first  insisted  that  Om  coal  company 
was  putitled  to  a  peremptory  Instruction 
because  the  evidence  did  not  show  that  the 
breathing  of  poisonous  or  noxious  gases  was 
the  direct  and  proximate  cause  of  Ramseur's 
death.  The  testimony  was  as  follows:  Both 
carbon  dioxide  and  carbon  monoxide  were 
present  at  the  place  of  the  accident  because 
of  the  company's  failure  to  provide  proper 
ventilation.  Ramseur  was  well  and  strong 
<m  the  day  that  he  went  to  work.  When 
found  some  two  or  three  hours  later,  he  was 
struggling  for  breath,  and  had  the  appear- 
ance of  being  smothered.  He  was  trembling 
and  helpless,  and  bad  to  be  carried  out 
When  carried  home,  he  was  short  of  breath 
and  would  rear  back  to  get  his  breath. 
When  he  reached  home  the  .doctor  got  strad- 
dle of  him,  pumped  bis  arms  up  and  down, 
and  pressed  on  his  chest  Ramseur  suffer- 
ed from  headache  and  tried  to  throw  up. 
His  limbs  quivered,  bis  breath  kept  getting 
shorter  and  shorter,  and  he  continued  to 
grow  weaker  and  weaker  until  he  died. 
Though  the  experts  who  testified  on  the  ques- 
tion stated  that  they  had  never  knon-n  ol  a 
man's  dying  from  bad  air,  they  were  of 
the  opinion  that  bad  air  could  produce  death, 
and  one  of  them  stated  that  he  Imew  of  a 
death   caused   by   breathing  carbon  dioxide 


in  a  well.  The  company's  physician  filed  aa 
affidavit  which  was  admitted  by  agreemeot, 
stating  that  Ramseur  had  tbe  foUowing 
symptoms: 

"Eyes  injected;  vomiting  of  mncos  ■traaied 
with  blood;  breathing  labored  and  slow;  heaifs 
action  slow,  but  regular;  unable  to  q>eak  abovs 
a  whisper;   in  a  comatose  condition." 

He  further  stated  that  he  did  not  beliera 
it  was  possible  for  any  physician  to  say  what 
the  trouble  was  without  doing  an  antopsy. 
Here,  then,  we  have  a  case  where  noxionn 
gases  were  present  Ramseur  was  strong 
and  well  when  he  entered  the  minei  When 
found  he  had  all  the  symptoms  of  gas  pet- 
son.  The  symptoms  manifested  tbemselvn 
up  imtll  the  time  of  his  death.  No  otba 
cause  for  his  death  was  shown.  Though 
there  was  no  direct  testimony  on  tbe  ques- 
tion, it  seems  to  us  that  the  foregoing  tit- 
curastances  were  sufficient  to  authorize  tbe 
submission  of  the  question  to  the  Jury,  and  b> 
sustain  its  finding  that  Ramseur's  death  was 
caused  by  the  inhalation  of  noxious  gase& 

The  criticism  of  the  InstructionB  are  mora 
technical  than  substantial,  and  we  do  not 
regard  them  as  of  suffideot  importaiioe  to 
merit  discussion. 

Judgment  affirmed. 


ORTWEIN  V.  DROSTE. 

(Conrt  (rf  Appeals  of  Kentucky.    Mavdi  Vt, 
1921.) 

1.  Appeal  and  error  «=»73l  (I)— StataatsMt var» 
diet  contrary  to  law  too  Indeflnlta  ts  briaf 
up  speolflo  arror. 

The  statement  that  the  verdict  la  contxaiy 
to  law  is  too  indefinite  and  nncertain  to  bring 
to  the  attention  of  the  Conrt  of  Appeals  any 
specific  error  of  the  trial  court,  aa  reqoired 
by  Civ.  Code  Prac.  i  840. 

2.  Negllgettce  «=>I34(4)— Venitet  for  aatoaM* 
bile  driver,  sued  for  injuries  to  gneat,  heU 
warranted. 

In  an  action  against  an  automobile  driver 
for  injuries  to  a  woman  riding  with  him,  when 
the  car  slipped  on  a  slick  street  on  a  rainy 
morning  and  struck  a  telephone  pole,  evidence 
held  sufficient  to  sostain  verdict  for  defendant 

3.  Appeal  and  error  ^=31003— Venllat  not  sat 
aside  unless  clearly  against  evidence. 

Tbe  Court  of  Appeals  is  not  at  liberty  to 
set  aside  verdict  unless  dearly  and  palpoUy 
against  the  weight  of  the  evidence. 

Appeal  from  Oireuit  Court,  Kenton  County. 
Action  by  Elenora  Ortwein  against  Fred 

Droste.      From    Judgment    for    defendant 
plaintiff  appeals.    Afibmed. 
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W.  A.  Byme,  ot  Oovlngton,  for  Sipp^itast. 

T.  J.  Edmonds,  of  CoTington,  and  Mackoy 
tt  Mackoy,  of  Cincinnati,  OUOk  for  appel- 
lee. 

SAMPSON,  J.  Ab  Mtss  Etenora  Ortweln, 
25,  was  starting  to  her  place  of  employment 
In  Oovlngton  about  6  o'clock  on  February 
25,  1919,  she  was  Invited  to  ride  In  the  an- 
tomoblle  of  appellee,  Droete,  and  Informed 
that  be  was  driving  In  the  direction  she  was 
traveling.  She  accepted  the  Invitation,  and, 
entering  the  car  took  a  seat  beside  Droste, 
who  was  driving,  and  between  Droste  and 
one  Klnsler,  three  on  one  seat.  It  was  a 
dark  rainy  morning  and  the  streets  were 
slick.  The  car  had  not  proceeded  verj-  far 
before  it  ran  into  an  Iron  telephone  pole 
standing  inside  the  curb,  and  the  car  was 
demolished,  and  its  occupants,  inciudins 
Miss  Ortweln.  badly  injured.  She  brought 
this  action  against  Droste,  the  driver  and 
owner  of  the  car,  for  $30,000  damages,  al- 
leging that  her  injuries  were  the  direct  re- 
sult of  the  reckless  and  fast  driving  of  the 
defendant  The  case  was  submitted  to  a 
Jury  under  instructions  of  which  no  com- 
plaint was  made,  and  a  verdict  for  the  de- 
fendant, Droste,  returned.  Miss  Ortweln  ap- 
peals. 

That  she  suffered  a  terrible  injury  is  not 
denied.  For  some  time  after  the  accident 
■he  was  unconscious,  and  at  the  trial,  which 
took  place  several  months  later,  she  was 
paralysed  in  her  right  side,  and  had  but  lit- 
tle use  of  her  vocal  organs,  and  her  mind 
and  memory  were  bad.  The  injury  was 
diiefly  to  her  head.  Owing  to  her  defect  in 
speech  and  loss  of  memory  occasioned  by  the 
accident  her  testimony  is  of  little  or  no  val- 
ue. For  her  it  Is  contended  that  appellee, 
Droste,  was  driving  at  a  very  rapid  rate 
along  a  street,  which,  owing  to  the  rain,  was 
exceedingly  slick,  and  at  a  point  where  there 
was  a  long  steep  incline,  with  which  he  was 
entirely  familiar,  having  passed  over  it  in 
a  machine  several  times  each  day  for  many 
months  before  the  accident,  and  which  be 
knew  was  dangerous  for  fast  driving.  There 
is  no  evid»ice  except  that  given  by  appellee, 
Droste,  as  to  how  the  machine  came  to 
strike  the  iron  post,  but  one  witness  for  the 
plaintiff  testified  that  the  car  was  running 
very  fast,  and  suddenly  "swerved"  across  the 
street  and  ran  against  the  post,  but  he  did 
not  know  the  cause.  Droste  related  the  cir- 
cumstances in  the  following  way: 

"I  left  home  about  6:30  that  morning,  and  it 
was  raining  pretty  heavy.  I  saw  the  young 
lady  going  to  work  with  an  umbrella.  I  was 
starting  to  go  to  town  to  take  Klnsler  home; 
I  bad  a  slice  of  ham  and  some  country  eggs  1 
was  going  to  give  him.  I  asked  the  young  lady 
where  she  was  going,  and  she  said  to  EHeventii 
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B.W.) 
and  Madison.  I  said  'Bide  in  the  ear  if  you 
want  to,'  so  she  wouldn't  get  wet.  Going  down 
the  hill  I  got  in  the  car  track,  and  the  car 
commenced  skidding,  and  the  car  turned  clear 
around  and  hit  a  pole,  the  door  flew  open,  and 
the  car  turned  dear  around.  The  machine 
started  to  skid  halfway  down  that  grade  and  got 
Into  the  street  car  track;  I  couldn't  control  it; 
it  turned  clean  aroond  all  at  once." 

The  grounds  relied  upmi  for  a  reversal  of 
the  Judgment  are  set  out  in  brief  of  counsel 
for  appellant  as  follows: 

First  The  verdict  is  not  sustained  by  suffl- 
dcait  evidence. 

Second.  The  verdict  Is  contrary  to  the 
evidence. 

Third.  The  verdict  is  contrary  to  law. 

[1]  The  third  ground  cannot  be  considered, 
for  we  have  repeabnlly  held  that  "the  verdict 
is  contrary  to  law"  is  too  indefinite  and  un- 
certain to  bring  to  die  attentioD  of  this 
court  any  specific  error  of  the  trial  court 
Civil  Code,  i  340;  American  Credit-Indem- 
nity Co.  V.  National  Clothing  Co.,  122  S.  WL 
840;  McLaln  v.  Dibble  4  Co.,  13  Bush,  297; 
Jones  V.  Wocher,  Bichle  &  Hanford,  80  Ky. 
230,  13  S.  W.  911. 

The  first  and  second  grounds  for  new  trial 
are  in  effect  the  same  so  far  as  this  case  Is 
concerned. 

[2]  If  the  Jury  had  accepted  the  evidence 
of  the  witnesses  of  Miss  Ortweln  It  would 
have  returned  a  verdict  for  her,  but  th«r 
.credibility  of  her  chief  witness,  Black,  was  at- 
tacked by  the  defendant,  and  it  was  shown 
by  several  persons  who  were  present  at  tlie 
automobile  shortly  after  the  accident  tliat 
Black  was  not  there,  or  at  least  they  did  not 
see  him,  wlille  he  says  be  was  the  first  per- 
son to  arrive  on  the  scene.  There  was  evi- 
dence tending  strongly  to  support  the  defend-^ 
ant  Droete's  contention  that  the  injury  of  the 
plaintiff  was  the  result  of  unavoidable  acci- 
dent He  says  he  was  driving  at  a  very 
moderate  rate  of  speed,  keeping  a  lookout 
ahead  and  exercising  every  reasonable  pro- 
caution  for  the  safety  of  his  guest  This  the 
Jury  must  have  accepted  as  true,  or  their  ver- 
dict would  have  been  for  the  young  lady,  for 
whom  no  doubt  they  felt  great  sympathy  in 
her  helpless  condition. 

[3]  As  the  only  question  was  one  of  fact 
which  was  submitted  to  the  Jury  under  prop- 
er instructions  by  the  trial  court  this  court 
is  not  at  liberty  to  set  the  verdict  aside  un- 
less it  be  clearly  and  palpably  against  the 
weight  of  the  evidence.  American  Beet  Su- 
gar Co.  V.  Turk-Wilson  Grocery  Oo.,  183  Ky. 
.S51,  209  a.  W.  2 ;  Williams  v.  L.  &  N.  R.  K. 
Co.,  183  Ky.  602,  210  S.  W.  i72 ;  Terhune  v. 
li.  ft  N.  R.  B.  Co.,  184  Ky.  670,  212  S.  W. 
915. 

We  do  not  so  find  the  verdict  in  this  case. 
Wherefore  the  Judgment  Is  afllrmed. 


Digitized  by 


Google 


1030 


228  SOUTHWESTERN  BBPOBTBB 


(Ky. 


RIGGINS  V.  RI.GQINS. 

(Conrt  of  Appeals  of  Keatucky.     Mardi  18, 
192L) 

1.  Divoroa  «3>I30— EvIdMoe  iasufflolMt  to 
sustain  wife's  obarg*  of  orael  traatmeiit. 

In  a  Trife's  salt  for  diTorce,  eridence  helA 
insuffident  to  sustain  her  charge  of  ernel  and 
inhuman  treatment  within  Ky.  St  |  2117. 

2.  DIveros  «=32g8(6)— Custody  of  youag  Infaat 
properly  loft  with  mother. 

In  a  wife's  suit  for  divorce  for  cruel  and 
inhuman  treatment,  which  was  not  proved,  and 
the  petition  dismissed,  the  diancellor  properly 
left  the  custody  of  the  infant  son  of  the  par- 
ties, not  more  than  two  or  three  years  old, 
with  the  mother,  in  the  ahsence  of  evidence 
that  she  lacked  love  and  devotion  for  him  or 
ever  laid  hands  on  him  in  anger. 

3.  Divorce  «=>243— Wife  not  entitled  to  sepa- 
rate fflaintsnanoe  on  denial  of  her  suit  for 
divoree,  where  she  Is  not  Justified  In  leav- 
ing husband. 

The  rule  that  where  the  husband's  cruelty 
to  the  wife  has  been  insufficient  to  warrant 
divorce,  but  there  has  been  such  cruelty  on  his 
part  as  to  justify  her  in  leaving  him,  separate 
maintenance  should  <be  given  to  her  in  her  suit 
for  divorce,  is  limited  to  cases  where  the  wife 
is  Justified  in  leaving  her  husband. 

Appeal  trom  Circuit  Ooort,  Logan  County. 

Suit  for  divorce  by  ¥>lith  Rlggins  against 
Jesse  Riggins.  From  Judgment  dismissing, 
the  petition,  plaintiff  appeals,  and  defendant 
cross-appeals.  Judgment  affirmed  on  both 
original  and  cross  appeals. 

I.  O.  Mason,  of  AdairrlUe,  and  Sims,  Bodes 
&  Sims,  of  Bowling  Green,  for  appellant 

R.  W.  Davis  and  S.  R.  Crewdson,  both  of 
BussellvUle,  and  Trimble  &  Bell  and  Selden 
Y.  Trimble,  all  of  HopklnsviUe,  lor  appellee. 

TURNER,  C  Appellant  and  appellee  were 
married  on  the  26th  of  November,  1917,  and 
immediately  thereafter  went  to  live  at  the 
home  of  appellee's  father,  where  the  latter 
and  his  wife  lived.  They  continued  to  live 
at  that  home  for  about  18  or  20  months,  when 
they  moved  to  a  house  on  the  father's  farm 
about  150  yards  away.  On  the  9th  of  Sep- 
tember, 1918,  a  son  was  bom  to  them,  and 
on  the  22d  of  December,  1919,  appellant  took 
her  child  and  left  his  home  and  went  to  that 
of  her  father,  where  she  and  the  child  have 
since  been.  Two  days  thereafter  she  filed 
this  action  for  divorce,  charging  cruel  and 
Inhuman  treatment. 

The  defendant  answered,  putting  in  issue 
this  charge,  and  made  his  answer  a  counter^ 
claim  only  for  the  purpose  of  obtaining  the 
custody  of  the  child,  alleging  as  ground  there- 
for that  he  was  very  much  attached  to  the 
child,  but  that  -the  plaintiff  had  no  love  for 
the  child  and  no  affection  for  him  and  did 


not  want  bbn,  and  that  she  mistreated  lilm, 
and  that  by  reason  of  her  high  and  ungov- 
ernable temper  and  want  of  affection  for 
him  she  was  not  a  proper  person  to  retain 
custody  of  him.  These  affirmative  allega- 
tions In  the  counterdalm  were  denied  by  re- 
ply. 

At  the  time  of  the  marriage  each  of  the 
parties  was  28  years  of  age.  They  had  been 
reared  in  the  same  vicinity  only  a  few  miles 
apart,  but,  while  they  had  gone  to  school 
together  as  children,  they  had  never,  until 
a  few  months  before  their  marriage,  been 
thrown  together  or  associated  with  each  oth- 
er. On  the  contrary,  it  is  shown  by  dear 
inference  throughout  the  recmrd  that  they 
had  moved  in  different  circles ;  she  being  the 
daughter  of  a  family  which  took  pride  In  Its 
ancestry  and  apparently  asserted  some  dalm 
to  superiority  In  the  community,  while  he 
was  the  son  of  parents  in  the  humbler  walks 
of  life,  who  had  tolled  and  worked  through- 
out their  lives  to  accumulate  property  and 
had  taught  him  along  the  same  llne&  She, 
in  accordance  with  her  rearing,  naturally  lov- 
ed the  society  of  her  friends  and  wanted  to 
go  to  placed  of  amusement,  while  he,  follow- 
ing in  the  footsteps  of  his  plodding  parents, 
knew  nothing  but  work  and  thought  of  little 
but  accumulation.  With  these  differences  In 
training  and  temperament  they  went  un- 
fortunately, to  live  with  his  mother  and 
father,  and  while  for  the  first  months  it  ap- 
pears they  got  along  nicely  and  without  fric- 
tion, they  afterwards  at  times  had  what 
appear  to  have  been  only  trivial  differencesL 

The  chancellor  below,  after  a  full  consider- 
ation of  all  the  evidence,  dismissed  the  plain- 
tiff's petition,  but  entered  no  order  whatever 
On  the  counterclaim,  and  thereby,  in  effect 
dismissed  It  leaving  the  custody  of  the  cbUd 
with  appellant  From  that  Judgment  the 
plaintiff  appeals,  and  the  defendant  prose- 
cutes a  cross-appeal  because  the  lower  court 
refused  him  the  custody  of  the  child. 

The  ground  of  divorce  given  by  our  stat- 
ute (section  2117)  to  the  wife  when  not  in 
like  fault  is  "habitually  behaving  toward  her 
by  the  husband,  for  not  less  than  six  months, 
in  such  cruel  and  Inhuman  manner  as  to 
Indicate  a  settled  aversion  to  her,  or  to  de- 
stroy permanently  her  peace  or  happiness." 

So  that,  primarily,  thf  questions  are: 
First,  does  the  evidence  sustain  the  charge 
of  the  plaintiff?  Second,  has  the  defendant 
established  the  allegations  of  his  counter- 
claim so  as  to  Justify  the  removal  of  the  cus- 
tody of  the  Infant  from  the  mother  to  the 
father? 

[1]  I.  In  discussing  the  evidence  upon  the 
main  issue,  we  will  take  up  some  of  the  most 
prominent  incidents  referred  to  in  the  plain- 
tiff's own  evidence,  and  at  the  same  time 
refer  to  the  defendant's  evidence  as  to  each 
of  them.. 

The  plaintiff's  own  evidence  is  that  she 
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and  her  husband  lived  happily  together  for 
the  flrst  foar  mouths,  and  that  the  first  time 
they  had  any  real  cross  words  was  one  Sun- 
day morning  when  she  asked  him  to  take 
her  to  her  father's  home,  and  he  told  her  to 
shut  her  mouth;  tltat  he  would  take  her 
when  he  got  ready.  She  stated  this  occurred 
about  8  o'clock  in  the  morning,  and  that  he 
did  not  take  her  for  several  hours  after- 
wards, but  finally  did  take  her  on  that  day. 

As  to  this  occurrence  the  defendant  denies 
that  he  told  her  to  shut  her  mouth  on  that 
or  any  other  occasion,  and  says  he  had  never 
used  such  language  to  her  in  his  life;  that 
he  regularly  took  her  to  her  father's  every 
other  Sunday  and  sometimes  oftener;  and 
•that  he  had  no  recollection  of  ever  offering 
objection  to  so  doing.  And  they  both  say 
that  it  was  their  custom  to  spend  every  oth- 
er Sunday  there. 

She  also  says  that  on  one  occasion,  when 
there  was  some  controversy  or  misunder- 
standing between  her  and  appellee's  mother 
as  to  the  picking  of  some  strawberries,  appel- 
lee's mother  called  her  a  liar  in  his  presence 
and  that  he  never  said  a  word.  Appellee 
states  that  he  never  heard  his  mother  call 
his  vrlfe  or  any  one  else  a  liar,  or  use  any 
such  language;  that  his  mother's  feelings 
were  hurt  because  his  wife  had  not  helped 
her,  but  there  was  nothing  said  about  It, 
and  this  statement  is  corroborated  by  the  ap- 
pellee's mother. 

Appellant  further  says  that  in  January, 
after  the  birth  of  the  baby,  she  and  the  child 
both  had  the  "flu,"  and  she  was  sick  on  Mmi- 
day  morning  and  asked  for  a  doctor  (but  does 
not  say  whom  she  asked),  and  that  the  doc- 
tor was  not  called  until  Wednesday  night, 
and  that  she  was  put  to  bed  on  a  single  cot 
In  his  mother's  room  and  the  baby  slept  with 
the  grandmother.  She  says  In  connection  with 
this  incident  that  this  was  because  they  did 
nog  want  to  bum  two  fires,  and  that  she 
never  bad  a  fire  in  her  room  in  the  daytime 
during  the  winter. 

The  defendant  testifies  that  the  plaintiff 
never  asked  for  a  doctor,  and  that  on  Mon- 
day his  wife  had  done  some  washing,  and 
that  on  Tuesday  she  had  a  bad  cold,  and  that 
on  Wednesday  the  doctor  was  first  sent  for 
to  see  the  baby,  and  that  when  he  came  he 
told  them  all  th^  were  taking  the  "flu," 
and  his  wife  went  to  bed  that  night  on  the 
narrow  bedstead  in  his  mother's  room  so  that 
she  could  be  near  to  his  mother,  and  that  she 
had  never  at  any  time  daring  their  married 
life  asked  for  a  doctor  or  suggested  that  she 
needed  one,  that  she  did  not  have  one.  It 
is  apparent  that  she  and  the  baby  were 
placed  in  his  mother's  room  so  that  the  lat- 
ter might  care  for  them  during  their  ill- 
ness. 

Appellant  further  claims  that  when  she 
went  to  housekeeping  her  father  had  given 
her  a  set  of  furniture,  and  that  when  it  came 
crated  up  she  asked  her  husband  to  uncrate 
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it,  and  he  directed  her  to  do  It  herself,  and 
that  she  did;  that  they  lived  in  that  new 
place  about  a  week  before  there  were  any 
screens  put  in,  and  that  then  she  tacked 
them'  In  herself,  and  that  she  bad  to  hang 
the  screen  doors.  As  to  this  incident  it  Is 
shown  that  several  members  of  the  Rigglns 
family  aided  in  fixing  up  and  repairing  the 
house,  including  the  defendant  himself,  his 
mother,  his  brother,  and  his  brother's  wife; 
and  the  defendant  says  she  never  asked  him 
to  uncrate  the  furniture,  but  says  that  she 
did  it  In  his  absence. 

She  further  states  that  her  husband  spoke 
disrespectfully  of  one  of  her  close  woman 
friends,  of  her  grandfather,  and  of  her  un- 
cle ;  but  this  is  denied  altogether  by  the  de- 
fendant, except  that  he  admits  that  one  state- 
ment he  made  about  her  uncle  was  besed 
upon  information  gotten  from  her. 

The  most  serious  charge  against  the  appel- 
lee in  the  appellant's  evidence  is  that  one 
night — the  date  not  fixed  or  approximated — 
when  they  were  quarreling  he  sharpened  his 
razor  and  laid  it  on  the  dresser,  and  took 
his  pistol  out  and  unloaded  it,  and  then  went 
out  into  the  night  and  stayed  a  while  and 
came  back.  This  evidence  is  positively  de- 
nied by  the  defendant,  and  the  two  are  the 
only  witnesses  on  the  subject ;  but  we  are  im- 
pelled to  say,  from  the  other  evidence  in  the 
record  as  to  the  disposition,  nature,  diar- 
acter,  and  temperament  of  the  appellee,  that 
it  goes  far  toward  corroborating  his  evidence 
in  rei^ect  to  the  latter  Incident  The  evi- 
dence shows  without  contradiction  that  he 
Is  a  moral,  religious,  quiet,  even-tempered 
man ;  that  he  never  drank,  played  cards,  or 
Indulged  in  other  forms  of  dissipation;  and 
it  must  be  said  that  the  plaintiff's  evidence 
as  to  this  occurrence  is  out  of  harmony  with 
what  the  whole  evidence  shows  to  be  the  life 
and  character  of  appellee. 

Our  view  of  the  evidence  as  to  this  matter 
is  further  corroborated  by  the  appellant  hei^. 
self,  when  she  admits  in  her  evidence  that 
at  one  time  after  ttie  separation  she  had 
agreed  to  go  back  and  live  with  him  again 
U  he  would  sell  out  and  go  elsewhere  and 
make  a  new  home,  but  she  subsequently  re- 
fused to  carry  out  this  agreement  because  he 
said  it  was  necessary  for  him,  before  doing 
so,  to  consult  the  other  members  of  his  fam- 
ily with  whom  be  was  associated  in  business. 

Relying  upon  our  own  view  of  the  evi- 
dence, and  fortified  by  the  finding  of  fact  by 
the  chancellor  below,  we  find  no  such  state  of 
case  as  has  established  such  a  course  of  ha- 
bitual behavior  towards  appellant  by  appellee 
as  amounts  to  cruel  and  Inhuman  treatment 
within  the  meaning  of  our  statute.  Surely 
he  had  no  settled  aversion  to  her,  or  he  would 
not  have,  as  shown  by  her  own  evidence, 
begged  her  several  times  to  return  and  live 
with  him  ;  surely  her  peace  or  happiness  was 
not  permanently  destroyed,  or  she  would  not 
have  consented  to  return  and  live  with  Urn 
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upon  certain  conditions  If  these  occurrences 
whicb  are  myw  relied  upon  were  of  that  serl- 
ona  nature  which  It  is  now  sought  to  make 
them  appear. 

There  Is  nothing  In  this  record,  when  the 
evidence  Is  analyzed,  seriously  reflecting  up- 
on either  of  these  young  people,  and  notwith- 
standing the  difference  in  temperament  and 
training,  they  probably  would  have.  If  they 
had  been  left  to  themselves  during  the  trying 
period  of  adjustment  Immediately  after  their 
marriage,  worked  out  their  own  salvation  and 
lived  happily  together,  and  we  see  nothing 
in  the  record  which  has  up  to  this  time  erect- 
ed an  Insurmountable  barrier  to  tlie  consum- 
mation of  that  desired  end. 

Occasional  quarrels  about  trivial  things,  or 
even  occasional  outbursts  of  temper  accom- 
panied with  the  use  of  bad  language,  or  other 
rudeness,  or  thoughtlessness  at  times  about 
the  rights  and  privileges  of  the  wife,  do 
not  constitute  such  habitual  miscoijiduct  as 
amounts  to  cruel  and  Inhuman  treatment. 
The  most  that  can  be  said  under  the  evidence 
In  this  case  Is  that  the  appellee,  being  absorb- 
ed dilefly  In  his  business,  was  not  at  tlm^es 
as  considerate  and  thoughtful  of  his  wife's 
wishes  as  he  might  have  been.  His  conduct 
did  not  consist  of  that  studied,  persistent, 
and  habitual  misconduct  which  the  law  says 
if  persisted  in  long  enough  will  eventually  be 
treated  as  cruel  and  Inhuman,  even  In  the 
absence  of  any  physical  violence  or  attempted 
violence.  Hooe  v.  Hooe,  122  Ky.  690,  92  S. 
W.  317, 29  Ky.  Law  Rep.  113,  6  U  B.  A.  (N.  S.) 
729, 13  Ann.  Caa.  214;  Beall  v.  Beall,  80  Ky. 
675 ;  McClintock  v.  McClintock,  147  Ky.  409, 
144  S.  W.  68,  39  L.  B.  A.  (N.  S.)  1127 ;  Flnley 
V.  Flnley,  9  Dana,  52,  33  Am.  Dec.  528. 

[2]  II.  As  to  the  custody  of  the  Infant, 
little  need  be  said.  The  chancellor  properly 
left  him  with  his  mother.  There  is  no  con- 
vincing evidence  in  the  record  that  the  moth- 
,  er  lacks  in  any  degree  that  love  and  devotion 
for  her  ottspring  which  Is  so  universal  with 
good  and  normal  women.  That  she  may  have 
at  times  spoken  crossly  to  the  child  is  not 
Impossible,  and,  indeed,  not  out  of  the  ordi- 
nary; but  that  she  ever  laid  her  hands  on 
him  in  anger  is  not  to  be  believed.  It  would 
not  only  be  cruel  to  the  mother  but  a  crime 
Against  the  Infant  at  his  tender  age  to  take 
bim  from  his  mother. 

The  circuit  court  will  retain  this  case  on 
its  docket  and  enter  an  order  requiring  the 
defendant  to  pay  to  the  plaintiff  each  month 
$25  for  the  support  and  maintenance  of  tUa 
infant,  the  allowance  to  begin  at  such  time 
as  the  pendente  allowance  now  being  paid 
to  the  mother  shall  cease;  and  In  addition 
will  enter  sudi  order  as  will  permit  the  fa- 
ther to  visit  and  see  the  infant  at  least  once 
a  week.  The  appellee  will  pay  all  the  costs 
in  this  court,  including  a  reasonable  fee  for 
her  attorneys  to  be  fixed  by  the  circuit  court. 


[3]  It  Is  further  contended  for  appellant 
that,  even  though  the  facts  hi  evidence  should 
be  held  to  be  Insufficient  to  warrant  the 
granting  of  a  divorce,  yet  where  there  has 
been  such  cruelty  upon  the  part  of  the  hus- 
band as  to  Justify  her  leaving  him  separate 
maintenance  should  be  given  to  her:  and 
the  case  of  Qans  ▼.  Oans,  157  Ky.  T75,  164 
S.  W.  96,  Is  dted  in  support  of  tlut  conten- 
tion. 

The  rule  contended  for,  as  will  he  Shown 
by  an  inspection  of  the  case  dted,  is  anplied 
only  where  the  wife  Is  Justified  in  leaving 
her  husband,  and  we  have  seen  from  the  evi- 
dence in  this  case,  and  from  the  condnaicMis 
of  the  lower  court,  that  appellant  bad  no 
such  Justification,  and  therefore  the  nde 
has  no  application. 

The  Judgment  is  affirmed  on  both  the  orig- 
inal and  the  cross  appeals. 


CRAWLEY  V.  MAN  I  ON. 

<Ooiirt  «f  Appeals  of  Kentudv.    MaMb  15, 
1921.) 

1.  Judiotal  sales  ®=>8,  10— Commissionsr  has 
discretion  as  to  time  and  manner  of  sale,  ex- 
cept as  restricted  by  law  or  the  Judgment. 

In  so  far  as  the  master  commissioner  is  not 
restricted  by  law  or  the  judgment  of  the  conrt, 
he  has  a  reasonable  discretion  as  to  the  time 
and  manner  of  making  a  Judicial  sale. 

2.  Estoppel  <s=>94(2)-Purolia*er  at  Judietal 
sale  participating  In  second  sale  estopped  to 
claim  under  purchase. 

Where  purchasers  of  lots  sold  separatdy  at 
judicial  sale  were  immediately  informed  by  the 
commissioner  that  he  would  proceed  to  sell  the 
lots  together  to  which  the  parties'  attorneys 
consented,  although  the  Judgment  through  er- 
ror did  not  so  provide  and  purchasers  did  not 
object,  but  one  of  them,  for  himself  and  the 
others,  bid  for  the  property  as  a  whole,  nm- 
uing  up  the  price,  and  the  curator  of  the  de- 
fendant bid  in  the  property,  purchaser  is  es- 
topped by  his  conduct  from  daiming  title  under 
the  separate  sale. 

Appeal    from    Circuit    Court,    Heodersm 

County. 

Action  by  Mrs.  Frances  A.  Manlon,  curator 
of  the  estate  of  Peter  Manlon,  an  absentee, 
for  the  adjustment  of  the  claims  of  creditors 
and  the  sale  of  land.  From  a  Judgment 
overruling  his  exertions  to  the  report  of 
sale  and  an  order  of  resale,  T.  B^  Crawley, 
a  bidder,  appeals.    Affirmed. 

r.  J.  Pentecost,  of  Henderson,  for  appel- 
lant 

John  0.  Worsbam,  of  Henderson,  for  ap- 
pellee. 
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SETTLB,  J.  Peter  MaBi<»,  long  a  reel- 
dent  of  the  dty  oC  Henderson,  left  bis  hmne 
and  this  state  November  6,  1918,  since  whidi 
time  his  whereabouts  have  been  unknown  to 
his  family  ^nd  acquaintances.  His  family, 
consisting  of  his  wife  and  two  daughten, 
remained  and  yet  live  in  Hendersrai.  Ha 
aeems  to  have  been  in  debt  to  numerous  per> 
sons,  and  was  the  owner  of  two  houses  and 
lots  in  the  city  of  Henderson;  one  of  these, 
known  as  the  family  residence,  I>eing  situat- 
ed on  Second  street,  and  the  other  on  Ingram 
street,  the  two  adjoiBing  in  the  rear. 

As  the  estate  of  Peter  Manion  was  greatly 
Involved  In  debt,  and  the  necessity  for  Its 
being  placed  in  charge  of  some  one  appar- 
ent, his  wife,  tlie  appellee,  Frances  A.  Man- 
Ion,  was  appointed  and  duly  quaUfled  as  the 
curator  thereof.  One  of  the  debts  owing  by 
the  absent  debtor  was  a  Judgment  of  $3,486.- 
22,  in  favor  of  C.  and  G.  Manion  secured  by 
an  attacbm^it  or  other  11m  on  the  two  lots 
whi(di  had  been  adjudged  superior  to  all 
others.  In  addition,  attadiments  in  other 
actions  had  been  levied  upon  the  lots;  and 
for  the  purpose  of  paying  or  otherwise  ad- 
Justing  her  husband's  indebtedness,  the  ap- 
pellee, Frances  A.  Manion,  as  curator,  insti- 
tuted an  action  in  the  Henderson  circuit 
court,  to  which  the  creditors  of  Peter  Man- 
ion were  made  or  became  parties.  Tbia  ac- 
tion was  consolidated  with  that  of  A.  S. 
Winstead  v.  Peter  Manion  et  al.,  pending  in 
the  same  court,  following  whidi  Judgment 
was  rendered  by  the  court  in  the  coqsolidat- 
ed  causes,  directing  the  sale  by  the  master 
commissioner  of  the  two  houses  and  lots  In 
question,  requiring  him  to  take  of  the  pur- 
cliaser  or  purchasers,  first,  a  Ixmd  or  bonds 
payable  to  C.  and  G.  Manion  for  a  sufficiency 
of  the  proceeds  of  sale  to  pay  their  Judg- 
ment; and,  second,  a  bond  or  bonds  for  the 
remainder,  if  any,  of  such  proceeds,  payable 
to  himself  as  master  commissioner,  for  the 
use  of  such  other  creditors  of  Peter  Manion 
as  the  court  mig)>t  thereafter  adjudge  enti- 
tled to  same.  The  Judgment  rendered  only 
directed  that  the  lots  be  sold  separately, 
when  it  should  have  further  directed  that, 
after  being  so  sold,  they  be  offered  for  sale 
together  and  as  a  whole,  and  the  bid  or  bids 
for  the  larger  amount  realized,  whether 
from  the  separate  sales  or  of  the  whole,  ac- 
cepted. 

Although  the  commissioner's  advertise- 
ment of  the  sale  was  in  accordance  with  the 
requirements  of  the  Judgments,  prior  to  the 
sale  be  informed  an  intending  purchaser, 
the  curator  and  wife  of  Peter  Manion,  the 
Judgment  debtor,  through  her  daughter, 
Elizabeth  Manirat,  that  the  lots  would  first 
be  offered  for  sale  separately  and  then  as  a 
whole,  and  advised  her  that,  if  she  wished 
to  purchase  both  lots,  she  do  no  t>idding  un- 
til they  were  offered  for  sale  as  a  whole. 
Notwithstanding  this  previous  information 
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and  advice,  however,  he  announced  at  the 
sale  that  the  lota  would  only  be  sold  sepa- 
rately, which  announcement  was  neither 
beard  nor  understood  by  the  curator,  who, 
though  present  whea  the  sale  began  and 
while  it  lasted,  was  expecting  the  sale  of  the 
two  lots  as  a  whole  after  their  sale  separate- 
ly, and  therefore  acted  ujwn  the  commission- 
er's advice  not  to  bid  upon  them  separately. 
When  the  lots  were  sold  separately  as  an- 
nounced, the  Second  street  lot  was  purchas- 
ed by  the  appellant,  X.  B.  Crawley,  at  his 
bid  of  12,600,  and  the  Ingram  street  lot  by 
K.  H.  Byers  at  his  bid  of  $1,300;  the  first 
lot  bringing  two-thirds  of  its  appraised  val- 
ue, and  the  second  $700  less  than  two-thirds 
of  Its  appraised  value.  The  aggregate 
amount  thus  realized  for  the  two  lots,  $3,- 
900,  would  have  left,  after  satisfying  the 
Judgment  debt  o<  $3,486.22,  in  favor  of  C- 
and  G.  Manion,  a  surplus  of  only  $413.78  to- 
be  applied  on  the  numerous  other  debts  of 
Peter  Manion. 

Upon  discovering,  immediately  after  the 
lots  had  been  sold  separately  by  the  com- 
missioner, that  it  was  not  his  purpose  to  ot- 
ter them  for  sale  as  a  whole,  the  appellee, 
Frances  A.  Manion,  reminded  him  of  her 
understanding,  from  the  information  receiv- 
ed through  him  before  the  day  of  sale,  that 
they  were  to  be  so  sold,  and  requested  that 
he  at  once  proceed  to  sell  the  lots  as  a  whole. 
In  resp<m8e  to  this  request  the  commission- 
er, while  admitting  he  gave  appellee  the  in- 
formation prior  to.  the  sale  that  the  lots, 
after  being  sold  in  seimrate  i>arcels,  would 
be  offered  for  sale  as  a  whole  by  him,  sub- 
stantially stated  tliat  their  sale  in  that  man- 
ner was  not  directed  by  the  Judgment,  but 
that,  if  the  attorneys  representing  the  cura- 
tor, 0.  and  G.  Manion,  and  other  parties  to 
the  actions  in  which  the  Judgment  of  sale 
was  rendered,  would  consent  to  the  sale  of 
the  two  lots  as  a  whole,  and  the  purchasers 
of  the  lots  as  sold  separately  would  not  ot>- 
Ject  thereto,  he  would  still  sell  them  as  a 
whole.  Whereupon,  such  consent  being  giv- 
en by  the  attorneys  for  the  parties  referred 
to,  and  no  objection  oomiuf;  from  the  pur- 
chasers of  the  lots  as  separately  sold,  the 
commissioner  at  once  offered  the  two  lots 
for  sale  as  a  whole,  and  appellee  as  the  high- 
est bidder,  became  the  purchaser  thereof  for 
her  daughter,  BUzabeth  Manion,  at  the  price 
of  $4,505,  which  sum  exceeded  by  $606  the- 
aggregate  of  the  amounts  bid  for  the  lots- 
when  separately  sold.  The  appellant,  Craw- 
ley, and  K.  H.  Byers,  purchasers  respective- 
ly, of  the  lots  when  sold  separately,  were- 
both  present  when  the  commissioner  public- 
ly announced  that  he  would  by  consent  of 
the  attorneys  of  the  parties  to  the  consoli- 
dated actions,  and  If  not  objected  to  by 
them,  offer  for  sale  the  lots  as  a  whole,  and 
also  present  until  the  same  were  knocked 
down  to  appellee  as  the  purchaser,  during 
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the  whole  of  which  time  they  not  only  failed 
to  complain  of  the  sale,  but  were  actual  bid- 
ders on  the  lots  as  a  whole,  while  the  sale 
was  being  cried;  Byers  acting  for  himself 
and  as  agent  for  Crawley,  closely  competing 
with  appellee  In  the  bidding  to  the  last,  and 
to  the  extent  of  running  up  the  purchase 
price,  as  already  stated,  $605  over  the  ag- 
gregate of  the  bids  at  which  the  lots  were 
separately  sold. 

After  taking  of  Elizabeth  Manion,  the 
purchaser,  of  the  two  lots  as  thus  sold,  a 
bond  with  good  security  payable  to  C.  and 
O.  Manion  for  the  amount  In  full  of  Qieir 
debt,  and  a  second  bond  for  the  surplus  pro- 
ceeds of  sale  payable  to  himself  for  the  ben- 
eat  of  such  of  the  other  creditors  of  the 
Judgment  debtor  as  the  circuit  court  might 
direct,  the  commissioner  duly  reported  the 
sale  to  that  court,  to  which  the  appellant 
filed  numerous  exceptions,  accompanied  by 
a  petition,  in  which  he  alleged  title  to  the 
Second  street  lot,  for  which,  whoi  B^a- 
rately  sold,  he  wiui  the  successful  bidder; 
the  refusal  of  the  commissioner  to  accept  a 
bond  tendered  by  him  for  the  amount  of  his 
bid  for  the  lot,  his  willingness  and  ability 
to  yet  execute  the  necessary  bond,  and  pray- 
ing that  the  commissioner  be  compelled  by 
proper  deed  to  convey  him  the  lot  Follow- 
ing the  hearing  of  evidence  offered  by  the 
parties  the  court  sustained  a  general  demur- 
rer to  and  dismissed  the  petition,  and  also 
overruled  the  exceptions  to  the  report  of  sale. 
The  court,  doubtless  being  of  the  (pinion 
that  the  manner  of  selling  the  lots  in  ques- 
tion should  have  been  more  specifically  set 
forth  by  the  Judgment,  and  that  a  resale  of 
them  would  probably  result  in  their  bring- 
ing a  greater  sum  for  the  creditors  of  Peter 
Manion,  on  its  own  motion  set  aside  the  sale, 
and  ordered  a  resale  of  the  two  lots  by  the 
commissioner,  first  by  selling  them  separate- 
ly, and  then  as  a  whole,  and  accepting  the 
highest  bid  obtained  therefor.  But,  as  a 
condition  precedent  to  such  sale,  the  Judg- 
ment required  the  appellee.  Prances  A.  Man- 
Ion,  to  execute  a  bond  with  good  security 
conditioned  that  upon  the  resale  of  the  two 
lots  she  will  make  them  bring  at  least  $4,- 
605,  and  upcm  the  failure  of  the  property  to 
bring  that  amount  she  will  pay  into  court, 
for  the  benefit  of  Peter  Manlon's  creditors, 
the  difference  between  the  price  at  which  it 
sells  and  !H,505.  From  so  much  of  the  fore- 
going Judgment  as  sustained  the  demurrer 
to  and  dismissed  the  appellant  Crawley's  pe- 
tition, and  as  overruled  his  exceptions  to  the 
commissioner's  report  of  sale,  and  ordered  a 
resale  of  the  property,  he  excepted,  and  was 
granted  and  is  now  prosecuting  an  appeal. 

[1]  It  will  be  unnecessary  to  consider  in 
detail  the  several  exceptions  filed  by  appel- 
lant to  the  report  of  sale,  as  all  of  them  rest 
upon  and  are  auxiliary  to  his  contention 
that  the  acceptance  by  the  commissioner  of  i 


his  bid  of  $2,600  for  the  Second  street  lot 
when  separately  sold,  in  the  absence  of  ex- 
press authority  in  the  Judgment  for  its  sub- 
sequent sale  together  with  the  Ingram  street 
lot,  constituted  a  completed  contract  of  sale, 
entitling  him  to  its  confirmation  by  the  court 
and  a  deed  through  its  commissioner  convey- 
ing him  the  title  to  the  lot.  So  the  decision 
of  this  question  wlU  determine  all  Incidental 
questions  raised  by  the  exceptions.  It  is 
undoubtedly  the  policy  of  the  law  and  of  the 
courts  as  well  to  sustain  Judicial  sales  and 
to  encourage  bidding  by  all  persons,  so  that 
property  may  not  be  sacrificed;  and  In  mak- 
ing audi  sales  the  commissioner.  In  so  far  as 
he  Is  not  restricted  by  law  or  the  Judgment 
of  the  court,  has  a  reasonable  discretion  as 
to  the  time  and  manner  of  making  the  sale. 
Head  v.  Clark,  88  Ky.  362,  U  S.  W.  208.  10 
Ky.  Law  Hep.  917;  LeaveU  v.  Carter,  112  S. 
W.  1119. 

[2]  While  the  law  accords  to  a  purchaser 
at  a  Judicial  sale  certain  rights,  it  makes 
his  conduct  with  respect  to  the  occurrences 
of  the  sale  the  subject  of  Inquiry,  where  it 
Is  claimed  to  have  had  the  effect  of  mislead- 
ing the  oflScer  making  the  sale  or  other  bid- 
ders. In  other  words,  an  intending  pirrchas- 
er  or  bidder  at  such  sale  may  be  estopped  by 
his  own  silence  or  negligence,  but  to  effect 
an  estoppel  on  this  ground  he  must  have 
had  knowledge  of  his  own  rights  and  of 
what  was  going  on.  BIgelow  on  Estoppel,  ( 
10,  pp.  710,  711.  Applying  that  test  to  this 
case,  we  find  It  apparent  from  the  evidence, 
that  appellant  and  Byers,  after  the  purdiase 
by  each  of  them  of  one  of  the  two  lots  when 
separately  sold,  were  both  advised  by  the 
commissioner  of  the  misunderstanding  by 
which  appellee  was  prevented  from  bidding 
on  the  lots  when  so  sold,  also  of  the  oonsoit 
of  the  parties  to  the  several  actions  in  wbidi 
the  sale  was  adjudged  that  the  two  lots  be 
sold  together,  and  of  his  (the  commissioner's) 
purpose  to  at  once  so  sell  them,  if  they  (ap- 
pellant and  Byers)  would  not  object  to  such 
sale.  They  admittedly  did  not  object  to  the 
sale,  and  furthermore  became  bidders,  in  the 
manner  previously  stated,  against  appell^ 
for  the  two  lots  when  offered  for  sale  as  a 
whole.  Under  such  circumstances  their  fail- 
ure to  object  to  the  sale,  to  say  nothing  of 
their  participation  in  the  sale,  necessarily 
produced  in  the  minds  of  the  appellee  and 
the  commissioner  the  belief  thair  they  ac- 
quiesced In  the  sale,  and  led  the  latter  to  sell 
the  lots  as  a  whole,  when  he  otherwise  would 
not  have  done  so,  and  the  former  to  bid  for 
and  become  the  purchaser  of  the  property. 
Obviously,  appellant  must  have  had  fnll 
knowledge  of  his  rights,  and  of  the  legal  ef- 
fect of  his  failure  to  object  to  the  sale  of 
the  two  lots  together,  and  Is  est(H>ped  by  his 
conduct  from  claiming  title  to  the  lot  pur- 
chased by  him  at  its  separate  sale,  and  also 
complaining  of  its  subsequent  sale  with  the 
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other  lot  at  the  final  bid  of  appellee  for  her 
daughter.  The  case  is  <me  In  which  "silence 
gave  consent." 

Appellant  was  not  prejudiced  by  the  set- 
ting aside  of  the  latter  sale,  and  as  a  resale 
of  the  lots  will  doubtless  prove  beneficial  to 
the  creditors  of  Peter  Manlon,  and  his  cura- 
tor does  not  complain  thereof,  It  is  unneces- 
sary to  review  that  part  of  the  Judgment. 

For  the  reasons  indicated,  the  Judgment 
iB  affirmed. 


TAYLOR  V.  COIMMONWEALTH. 

(Court  of  Appeals   of  Kentacky.    March  15, 
1921.) 

1.  Homicide  «=»250— Evidence  sustaining  coa- 
viotlon  of  manslaughter. 

In  a  prosecution  for  macslaoghter,  based 
on  the  shooting  of  defendant's  stepfather  in 
alleged  defense  of  his  mother,  evidence  held 
to  sustain  a  conviction. 

2.  Homicide  «=!>!22,  165— Son  held  entitled  to 
defend  mother  from  assaults  In  progress  at 
tlnie  sf  killing  alone. 

In  a  prosecution  of  defendant  for  man- 
alanghter  based  upon  the  shooting  of  liis  step- 
father in  the  alleged  defense  of  his  mother, 
evidence  of  prior  treatment  of  his  mother  by 
the  stepfather  was  irrelevant,  and  defendant 
had  only  the  right  to  defend  his  mother  from 
assaults  in  progress  at  the  time  of  the  killing. 

Appeal  from  Clrctdt  CMnirti  Jeffenon  Ounn- 
ty.  Criminal  Division. 

Edward  Taylor  was  convicted  of  man- 
slaughter, and  he  appeals.   Affirmed. 

Brent  Overstreet,  of  liouisville,  for  a^giti- 
lant. 

Ohas.  L  Dawson,  Atty.  <3en.,  and  Chas.  W. 
Logan,  Asst.  Atty.  Gem.,  for  the  C<«im<m- 
wealtb. 

SAMPSON,  J.  Appellant  Edward  Taylor 
(colored)  shot  and  killed  John  Taylor,  his 
stepfather,  in  the  city  of  liOuisville  in  Sep- 
tember, 1920,  for  which  he  was  indicted  for 
manslaughter,  tried  and  found  guilty,  and  his 
punishment  fixed  at  two  years  in  the  state 
penitentiary.  He  appeals,  and  as  grounds  for 
reversal  of  the  Judgment  assigns  the  follow- 
ing: 

(1)  The  verdict  Is  against  the  law  and  the 
evidence. 

(2)  The  court  erred  la  Instructing  the  Jury. 

(3)  The  court  erred  in  refusing  to  permit 
the  defendant  to  prove  that  deceased  treated 
the  mother  in  a  cruel  manner  prior  to  the 
shooting. 

[1]  1.  The  verdict  Is  not  against  the  law 
or  the  evidence  as  we  read  the  record.  While 
the  commonwealth  was  unable  to  produce  an 
eyewitness  to  the  idlling,  the  appellant  ad- 


mits the  killing  and  testifies  to  such  an  im- 
probable story  of  how  it  come  about  that  the 
Jury  rejected  it  and  relied  upon  the  circum- 
stances proven  by  the  commonwealth  as  true. 
When  the  arresting  officers  appeared  on  the 
scene  a  few  moments  after  hearing  three 
shots  at  the  home  of  the  appellant,  they  found 
him  coming  out  of  the  gate  with  a  pistol  in 
hiq  hand  which  had  Just  been  fired  three 
times,  and  he  admitted  the  killing  of  his  step- 
father. His  mothw,  who  was  also  present, 
declared  she  killed  him,  and  she  had  a  pis- 
tol in  her  hand,  but  it  had  not  been  recently 
discharged.  The  dead  man  was  lying  in  the 
yard  behind  the  house.  Ttiere  were  three 
bullet  holes  through  the  screen  door,  and  ap- 
pellant admits  he  fired  through  thnt  screen. 
He  says,  however,  that  deceased  was  fighting 
his  mother  at  the  tlme^  that  be  had  knocked 
hor  down  in  the  back  yard  and  was  on  her 
choking  her  at  the  time  appellant  fired  the 
fatal  shot,  and  that  he  did  so  to  save  his 
mother,  whom  he  believed  to  be  In  danger  of 
death  at  the  hands  of  deceased.  According  to 
the  evidmce  of  the  appellant,  the  mother  and 
stepfather  had  been  quarreling  and  flj^tlng 
for  some  time,  but  he  did  not  even  ask  de- 
ceased to  desist  or  try  to  stop  the  tronble 
nntil  he  fired  and  killed  the  stepfather.  Tise 
deceased  was  unarmed,  while  both  appellant 
and  his  mother  had  plst(ds. 

Undoubtedly  the  Jury  did  not  believe  the 
evidence  of  the  appellant  when  he  swore  he 
fired  in  defense  of  his  mother  from  in  the 
house  at  the  deceased  while  the  latter  was 
on  the  gronnd  outside  ch(Mng  the  mother;- 
for  one  who  desired  to  protect  his  mother  as 
appellant  claims  he  did  would  not  have  fired 
three  bullets  at  deceased  at  such  great  dis- 
tance with  the  likelihood  In  such  a  rough 
and  tumble  fight  of  killing  his  mother.  Then 
the  mother  bore  no  marks  to  show  she  had 
been  roughly  treated. 

2.  No  error  in  the  instructions  of  the  court 
prejudicial  to  appellant  Is  pointed  out  in 
brief  of  counsel  tor  appellant!  and  we  are  un- 
able to  discover  any.  In  fact,  the  instruc- 
tlooB  are  more  favorable  to  appellant  than 
be  was  entitled  to  have. 

3.  Brief  of  appellant  contains  no  reference 
to  the  failure  of  the  trial  court  to  allow  him 
to  prove  that  the  deceased  treated  appellant's 
mother  crnelly  prior  to  the  shooting. 

[2]  He  was  allowed  to  prove  all  about  the 
alleged  blows,  knocks,  end  choking  which  de- 
ceased gave  appellant's  mother  Just  before 
and  at  the  time  of  the  shooting,  and  if  the 
jury  had  relied  on  this  evidence  he  would 
have  been  found  not  g^uilty.  EMdence  of  bad 
treatment  prior  to  that  time  would  not  have 
aided  his  case,  since  his  mother  testified  that 
deceased  had  never  treated  her  so  before  or 
threatened  to  kill  her.  Appellant  had  only 
the  right  to  defend  his  mother  from  the  as- 
saidts  then  in  progress.     Moreover,  the  of* 
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fleers  who  saw  aod  talked  with  the  mother 
Immediately  after  the  killing  were  unable  to 
discover  any  wounds  or  bruises  on  her  face 
at  body  from  the  blows  which  knocked  her 
down  so  many  times  as  claimed  by  her  and 
appellant 

The  whole  evidence  considered,  we  think 
the  Jury  were  fully  warranted  In  finding  ap- 
pellant guilty.  As  he  received  the  lowest 
penalty,  he  cannot  complain. 

Judgment  affirmed. 


VALENTINE   at  aL  v.  WEAVER. 

(Oonrt  of  Appeals  of  Kentocky.    Mardi  U, 
1821.) 

1.  Master  and  servant  «=>4I7(7)— Compansa- 
tlon  Board's  finding  flnai.  If  sapported  by 
evidence. 

Under  Workmen's  Compensation  Act,  |  62, 
if  there  is  no  evidence  to  support  the  findings 
«f  fact  made  by  the  Workmen's  Compensation 
Board,  the  court  may  set  aside  the  order,  ded- 
■ion,  or  award  based  thereon,  but  if  there  is 
•obstantial  or  credible  evidence  supporting  the 
findings  of  the  board,  the  court  cannot  interfere. 

2.  Master  and  servant  ^9405(1)  —  ^earaay 
•vMsnce  alone  will  not  sappart  oompeasa- 
tioa  award. 

Hearsay  evidence  alone  will  not  sopport  aa 
award  by  the  Workmen's  Compensation  Board. 

3.  Master  and  servant  «s>4l7(8)— Admlsatoa 
of  hearsay  avldenca  not  prejudicial. 

Admission  of  hearsay  evidence  is  not  preju- 
dicial, if,  independent  of  soch  evidence,  there 
is  8u£Bdent  competoit  evidence  to  sustain  the 
award. 

4.  Master  and  aarvaat  «=>40S(I)— Coapaasa- 
tlon  award  must  rest  on  competent  evidence. 

Under  the  Workmen's  Compensation  Act, 
liberality  in  Investigation  is  permitted,  but 
when  incompetent  and  irrelevant  testimony 
has  been  exclnded,  the  findings  and  award  of 
the  Compeosation  Board  must  rest  upon  some 
competent  evidence  of  a  sound  character, 
whether  direct  Mr  drcumstantial. 

5.  Evidence  «s»i28-^hy8lo<an  can  taatify  as  to 
history  of  case  fumlslied  by  patlaat. 

Under  the  rule  in  Kentucky  touching  the 
competency  of  medical  testimony  in  detailing 
conversations  had  with  patients  as  to  the  cause 
of  an  injury,  it  is  competent  for  the  physician 
to  testify  as  to  the  history  of  the  case  fur- 
nished him  by  the  patient  to  enable  him  to  ren- 
der a  proper  diagnosis  and  intelligently  to  treat 
the  patient. 

•.  Master  and  servant  «=9405  (4)— Evidence  In- 
auffloient  to  show  injury  In  employmaat  with- 
in compensation  act. 
In  proceedings  for  compensation  for  death 
of  an  employe  claimed  to  have  been  caused  by 
getting  a  splinter  in  his  finger  while  cutting 
kindling  wood  in  his  employment  as  a  night 
watchman,  evidence,  including  the  medical  tes- 


timony, held  insufficient  to  show  that  the  in- 
jury sustained  by  decedent  arose  out  of  and  in 
the  course  of  his  employment. 

7.  Evidence  (S=al28— Testimony  of  physldaas 
as  to  statements  by  deceased  employe  that 
ha  stuck  splinter  In  finger,  and  as  to  time, 
compateat;  testimony  as  to  plaoa  laeonpa- 
tent. 

In  proceedings  for  compensation  for  death 
of  a  night  watchman  injured  when  he  ran  a 
splinter  into  his  finger  while  cutting  kindling, 
testimony  of  phyaidans  that  the  deceased  em- 
ploye said  he  stuck  a  splinter  in  Ids  finger, 
and  as  to  the  time  when  it  happened,  was  com- 
petent, but  such  testimony  as  to  where  the 
acddent  oeenirad  waa  not  competent. 

8.  EvManoe  «s»  1 28— Statements  of  dooaasMi 
as  to  place  of  Injury  not  within  rea  gaatm  role. 

Testimony  of  phyaidans  who  treated  the 
deceased  employe  as  to  his  statements  of  the 
place  where  he  sustained  aa  injury  to  his  finger 
was  not  within  the  rea  geabe  rule;  the  state- 
menta  having  been  made  by  decedent  aome  time 
after  the  ooearrance. 

AH>eal  from  drcnlt  Conrt,  Boyd  County. 

PraceedlngB  for  compauntlon  nnder  the 
Workmen's  Compensation  Act  for  the  death 
of  William  Valentine,  the  employe,  brought 
by  Cora  Valentine  and  others,  o|>posed  by 
Chas.  r.  Weaver,  the  employer.  Compensation 
was  awarded  by  the  workmen's  compensa- 
tion board,  the  award  set  aside  by  the  cir- 
cuit court  on  petition  for  review,  and  claim- 
ants appeaL    Judgment  affirmed. 

Robt  T.  Caldwell,  of  Ashland,  for  appel- 
lants. 
Prlchard  k  Malin,  of  Aaiiland,  for  appellee. 

QUIN,  J.  William  Valentine  died  Novem- 
ber 2,  1918.  At  and  prior  to  this  date  he 
bad  been  employed  as  night  watchman  by 
appellee.  Weaver,  trading  and  doing  busi- 
ness aa  the  Ashland  Foundry  &  Machine 
Company.  It  was  a  part  of  decedentfa  duty 
to  prepare  kindling  for  the  purpose  of  mak- 
ing fires  In  the  stoves  to  keep  the  shop  warm. 
It  la  claimed  that  while  catting  kindling  at 
the  foundry  on  October  25,  1019,  decedent 
got  a  splinter  In  his  finger,  and  died  a  week 
later  of  septicemia  as  a  result  of  said  Injury. 
Upcm  application  of  appellants  (the  depend- 
ent widow  and  children  of  decedent)  to  the 
Workmen's  Compensation  Board,  an  award 
was  made  In  their  favor  of  $12  per  week  for 
a  period  of  335  weeks  (not  ezcecKdlng  the 
sum  of  $4,000)  besides  funeral  expenses  and 
costs. 

Being  of  the  opinion  there  was  no  compe- 
tent evidence  In  the  record  showing  decedent 
was  Injured  or  died  from  any  Injury  re- 
ceived In  the  course  of  his  employment  by 
appellee,  the  drcult  court,  upon  x>etition  for 
review,  set  aside  the  award  so  made  by  the 
board.  The  case  was  tried  in  the  circuit 
conrt  on  the  record  certified  to  It  by  the 
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Compensation  Board,  the  only  evidence  be- 
fore the  board  being  that  Introduced  by  ap- 
pellants. Section  1  of  the  Compensatltm 
Act  (Ky.  Stats.  Snpp.  1918,  {  4880)  provides 
that  the  act  affects  the  liability  of  employers 
subject  thereto  to  their  employes  for  person- 
al injuries  sustained  by  the  employe  by  ac- 
cident arising  out  of  and  in  the  course  of  his 
employment  or  for  death  resulting  from  sudi 
accidental   Injury. 

Since  the  sufficiency  of  the  evidence  to 
support  an  award  is  the  real  question  in  Is- 
sue, we  will  give  a  succinct  statement  of  the 
testimony  before  the  board,-  using,  In  the 
main,  the  phraseology  employed  by  the  wit- 
nesses: Tbe  first  the  widow  knew  of  the 
aoddent  was  Saturday  morning  October  20, 
about  9  or  9:30.  Her  husband  had  gotten 
home  from  work,  and  after  breakfast  be 
took  a  nap.  He  awakened  and  said,  "I  got 
a  splinter  In  my  finger  at  work  last  night; 
have  been  suffering  awful  bad  and  can't 
sleep."  He  suggested  that  their  son  Jim 
look  at  the  finger,  as  he  had  such  good  eye- 
sight. Her  husband  returned  to  work  that 
aftemocm,  but  soon  came  home.  A  doctor 
was  called  about  8  p.  m.  Decedent  oontlno- 
ed  to  grow  worse  all  the  time. 

Decedent's  daughter  Lida  got  breakfast 
for  her  father  about  5  o'clock.  He  fixed  to 
wash,  and  said  his  finger  was  awful  sore, 
and  said :  "I  got  a  splinter  in  It  down  to 
the  shop  last  night  while  getting  kindling." 
She  did  not  look  at  the  finger. 

^le  SMI  James  says:  Thtit  about  9 
i^clock  Saturday  morning  his  father  told  his 
mother  to  look  at  his  finger,  and  see  If  he 
had  gotten  a  splinter  in  it  "She  told  htm 
to  get  me  to  look  at  It  I  got  a  needle  and 
lotdced  at  his  finger;  there  was  a  little  hole 
In  it  As  soon  as  I  touched  it  the  blood  com- 
menced running  out  I  could  not  see  wheth- 
er there  was  a  splinter  or  not  He  said  it 
was  awful  sore;  did  not  tell  how  he  got 
the  splinter  there." 

Ed.  Schnltz,  brother-in-law  of  Mrs.  Valen- 
tine, was  employed  at  same  place  as  deced- 
ent Witness  was  going  home  about  11:30 
Saturday  morning;  he  met  decedent  coming 
to  town.  Deced«tt  showed  him  his  finger, 
which  was  swollen,  and  said  he  bad  run  a 
splinter  la  bis  finger  down  at  the  shop  the 
night  before,  while  he  was  breaking  kin- 
dling to  kindle  fires  In  the  coke  stoves  to 
keep  the  shop  warm. 

Fred  A.  Lutz,  foreman  for  appellee,  was 
working  at  a  temporary  hospital  on  account 
Of  the  flu  epidemic.  At  4  o'clock  a  telephoup 
message  was  received  to  go  to  the  plant  and 
get  Bill  (decedoat)  and  see  what  was  the 
matter,  and  to  take  him  home.  One  of 
decedent's  fingers  was  wrapped  up.  He  said: 
*a  am  awful  sick;  it  is  my  hand;  that 
wound  makes  me  sick."  He  said:  "1  run  a 
splinter  in  my  finger  while  cutting  kindling 
here  in  the  shop  to  build  fires." 


Dr.  De  Bord  attended  decedent  Saturday 
nlgfht  Patient  was  suffering  with  chills,  a 
high  temperature,  and  complaining  of  his 
finger.  Said  he  stuck  a  splinter  in  his  finger 
while  he  was  getting  kindling  to  make  a 
fire  Just  after  he  went  to  work,  or  Just 
after  he  quit  work.  Was  under  the  impres- 
sion be  wanted  to  make  a  fire  that  morning; 
it  may  have  been  the  fire  was  to  have  been 
made  that  night.  It  was  too  lata  to  make 
an  examination  of  the  finger.  Two  days  la- 
ter the  finger  was  in  a  terrible  condition; 
made  a  slight  puncture  to  let  some  of  the 
infection  out  Patient  grew  worse  all  the 
time.  Turned  the  case  over  to  Dr.  Moore. 
The  s^>tic  condition  found  could  have  been 
dne  to  a  ^llnter.  He  did  not  find  a  splin- 
ter. 

Dr.  Moore  saw  the  patient  first  oa  Sunday. 
Had  elevation  of  temperature  and  gangren- 
ous condition  of  one  finger.  Patient  said  he 
had  injured  his  finger,  and  that  he  had  run 
a  splinter  in  it  some  days  prior  to  that. 
Patient  was  taken  to  the  hosi^tal  and  finger 
amputated;  he  died  of  general  septlceemla. 
Patient  told  witness,  as  well  as  be  could 
remember,  that  ^^ile  at  wwk  he  (the  pa- 
tient) ran  a  q>llnter  in  his  finger.  This  man 
died  from  general  septictemia,  dne  to  In- 
fection.of  the  finger,  although  the  time  was 
short  for  such  serious  symptoms  to  be  found; 
does  not  recall  any  case  where  sudi  Infection 
came  on  so  quickly.  Patient  had  practically 
same  aymfptoms  as  fin.  It  was  almost  im- 
possible to  differentiate  between  them;  con- 
sidering the  serlons  ccmditlon  of  bis  finger,  he 
attributed  it  to  that  cause.  But  for  the  con- 
dition of  the  finger  he  would  have  been  apt 
to  have  said  it  was  influenza. 

Is  this  evidence  sufficient  to  show  that 
decedent  was  injured  while  In  the  perform- 
ance of  services  for  appellee,  and  was  there 
any  causal  connection  between  the  require- 
ments of  his  work  and  the  injury,  1.  e.,  did 
the  injury  arise  out  of  and  in  the  coarse  of 
his  employment? 

[1]  Under  section  BH  of  the  act  (Ky.  Stats. 
Stqyp.  1918,  I  4935),  if  there  is  no  evidence 
to  support  the  findings  of  fact  the  court 
may  set  aside  the  order,  decision,  or  award 
based  thereon. 

As  said  in  Milwaukee  Coke  ft  Oas  Ca  t. 
Industrial  Commission,  160  Wis.  247,  151 
N.  W.  245,  If  there  is  substantial  or  credible 
evidence  supporting  the  finding  of  the  board, 
the  court  cannot  interfere.  In  such  cases, 
the  award,  like  the  verdict  of  a  properly  in- 
structed Jury,  will  not  be  disturbed  by  a 
court  on  review.  Hollenbach  Co.  v.  HoUen- 
bach,  181  Ky.  262,  204  S.  W.  152. 

[2-4]  H^rsay  evidence  alone  will  not  sup- 
port an  award  by  the  Compensation  Board, 
but  its  admission  Is  not  prejudicial  If,  In- 
dependent of  sndi  evidence,  there  is  suffi- 
cient legally  competent  evidence  to  sustain 
the  award.    The  board  is  not  to  be  governed 
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by  tecbnlcal  rules  of  evidence  In  th»  bearing 
of  matters  presented  to  it  As  expressed  iu 
tbe  act,  Its  procedure  shall  be  as  summary 
and  simple  as  possible.  Ky.  Stats.  Supp. 
1918,  is  4930, 4933.  It  was  the  evident  aim  <a 
the  Legislature  in  the  passage  of  the  act 
that  controversies  arising  thereunder  should 
be  promptly  adjusted  without  regard  to 
technical  rules  which  oftentimes  delay  reg- 
ular litigation ;  a  simplified  procedure  in 
such  matters  was  sought.  But  this  does  not 
mean  tliat  tbe  elementary  and  fundamental 
principles  of  a  judicial  inquiry  should  not 
be  observed.  The  act  permits  liberality  in 
investigation  and  no  more,  and  when  incom- 
petent and  irrelevant  testlm<»iy  has  been 
excluded,  the  findings  and  award  must  rest 
upon  some  competent  and  relevant  evidence 
of  a  sound,  probative  character,  be  it  di- 
rect or  circumstantial.  McCauIey  t.  Imperial 
Woolen  Ck)..  261  Pa.  312,  104  AtL  617 ;  Keek 
V.  Whittlesberger,  181  Mich.  463,  148  N.  W. 
247,  Ann.  Cas.  19160,  771. 

When  the  evidence  is  all  in,  it  must  be 
sifted  and  assorted.  The  competent  separat- 
ed from  the  incompetent,  and  out  of  the 
testimony  there,  must  come  80iu«  reliable  and 
substantial  evideace,  as  understood  by  .the 
common-law  rules  of  evidence  upon  which  a 
verdict  must  rest.  See  Oarrc^  v.  Knicker- 
bocker Ice  Co.,  218  N.  X.  435,  113  N.  B.  607, 
Ann.  CBS.  1918B,  640. 

[6]  Under  the  rule  in  this  state  toocliing 
the  competency  of  medical  testimony  in  de- 
tailing conversations  had  with  patients  as 
to  the  cause  of  an  injury,  it  is  competent  for 
the  patient  to  furnish  the  physician  with  a 
history  of  the  case  in  order  that  tbe  physi- 
cian might  be  enabled  to  render  a  proper 
diagnosis,  and  to  intelligently  treat  the  pa- 
tient It  is  presumed  under  such  circum- 
stances the  party  suffering  will  truly  state 
how  he  was  affected;  otherwise  the  physician 
might  be  at  a  loss  as  to  the  remedies  and 
treatment  needful  to  bis  condition.  A  few 
cases  wUl  serve  as  illustrations. 

In  Omberg  v.  United  States  Mutual  Ac- 
cident Association,  101  Ky.  303,  40  S.  W. 
900,  19  Ky.  Law  Rep.  462,  72  Am.  St  Rep. 
413,  it  was  held  competent  for  the  physician 
to  testify  his  patient  told  him  a  red  sjMt  on 
one  of  his  toes  was  caused  by  the  bite  of  a 
mosquito.  In  Shade's  Adm'r  v.  Covington, 
etc.,  Bridge  Co.,  119  Ky.  592,  84  S.  W.  733, 
27  Ky.  Law  Rep.  224,  a  statement  by  an  in- 
jured person  to  a  physldan  that  the  injury 
was  caused  by  falling  on  ice  on  appellee's 
bridge  was  held  Inadmissible  as  a  part  of  tbe 
res  gestie.  "It  was  competent"  says  tbe 
court,  "to  show  that  the  patient  said  she 
had  received  a  blow  on  her  head,  if  she  did 
say  it  and  how  she  was  otherwise  hurt" 


In  Massachusetts  Bonding  ft  Ins.  Co.  v. 
Duncan,  166  Ky.  515,  179  S.  W.  472,  a  state- 
ment to  a  physician  by  a  patient  that  while 
the  latter  was  carrying  watermelons  be 
slipped  or  fell  and  received  a  strain  where 
tbe  melons  pressed  against  bis  abdomen  was 
held  competent  And  so  In  North  America 
Accident  Ins.  Co.  v.  Hill's  Adm'x,  182  Ky. 
125,  206  S.  W.  170,  same  case  186  Ky.  273. 
215  S.  W.  428,  the  evidence  of  tbe  physician 
that  decedent  said  be  liad  fallen  across  a 
grip  on  January  12tta,  inflicting  a  severe  in- 
Jury  in  the  region  of  the  liver,  was  held 
competent  to  prove  the  injury,  its  nature, 
extent,  and  the  time  it  occurred.  On  tbe 
first  appeal  a  reversal  was  ordered  because 
tbe  physician  was  permitted  to  testify,  not 
only  how,  but  where,  the  injury  was  receiv- 
ed. See,  also,  L.  ft  N.  B.  B.  Co.  t.  Scalf,  155 
Ky.  273,  159  S.  W.  804. 

[B]  Reading  tbe  present  record  in  tbe  light 
of  the  doctrine  enunciated  in  the  foregoing 
decisions,  it  can  readily  be  seen  tttat  ap- 
pellants have  naught  upon  which  to  stand. 
There  is  a  Iiiatus  in  the  proof;  the  attempt 
to  supply  same  through  the  testimony  of 
physicians  having  failed.  It  follows,  there- 
fore, that  appellants  have  not  shown  that 
tbe  injury  sustained  by  decedent  arose  out 
of  c«  in  the  course  of  his  employment  by 
appellee. 

[7]  The  testiHHWy  of  the  physicians  that 
Valentine  said  be  stnck  a  splinter  in  ills 
finger  and  the  time  when  this  happened 
was  competent,  but  it  was  not  competent  to 
state  .where  this  accident  occurred.  In  other 
words,  it  Is  proper  to  show  tbe  bow  and  tbe 
when,  but  not  the  where,  of  the  accident  L 
e.,  the  manner  and  time  are  competent  bat 
not  tbe  place. 

[I]  Tbe  testimony  Is  not  suflicient  to  bring 
tbe  statements  under  tbe  res  gestie  rule. 
Such  statements  or  dedaratlons,  to  be  con- 
sidered a  part  of  the  res  gestae  must,  as 
a  general  rule,  be  made  contemporaneous  in 
point  <tf  time  with  tbe  particular  transac- 
tion, at  or  near  the  place  of  its  occurrence^ 
and  be  explanatory  of  the  main  fact.  A  dec- 
laration, BO  far  removed  in  point  of  time 
from  the  main  fact  as  to  make  it  a  mere 
narrative  of  a  past  transaction  or  a  declara- 
tion, which  does  not  explain  the  principal 
fact,  or  which  was  made  at  some  distance 
from  the  place  of  its  occurrence,  is  not  admis- 
sible in  evidence  as  a  part  of  tbe  res  gest«. 
Greenleaf  on  Evidence,  !  108;  Illinois  Cen- 
tral R.  R.  Co.  V.  Outland's  Adm'x,  160  Ky. 
T14,  170  S.  W.  48;  Bevln's  Adm'r  t.  a  ft  O. 
By.  Co.,  190  Ky.  501,  227  S.  W.  791. 

For  the  reasons  given,  the  judgment  mast 
he,  and  is  accordingly,  amrmed. 
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HALL  et  pi.  V.  QOSSUM  at  •!. 

(Supreme  Court  of  Tennessee.    March  9, 
1921.) 

1.  Hnsband  and  wife  €s»7(V— Married  woman's 
power  of  attorney  and  deed  vaildated  by  ourap 
tive  statute. 

Under  Shannon's  Code,  f§  3764,  3765,  val- 
idating deeds  under  powers  of  attorney  which 
have  been  registered  for  20  years  or  more,  a 
married  woman's  power  of  attorney  and  deed 
executed  thereunder  were  validated  by  being 
registered  for  over  20  years  before  the  title 
thereby  transferred  was  attacked. 

2.  Vendor  and  purchaser  ®=3244  —  Evidence 
held  to  show  purchasers  had  actual  notioe. 

Evidence  that  purchasers  made  inquiries 
as  to  the  title  of  the  land  from  lawyer  who 
Bought  to  have  remaindermen  made  parties  in 
former  suit  for  sale  of  the  land  held  to  show 
actual  notice  of  remaindermen's  claim. 

3.  Hnsband  and  wife  <3=370— Deed  under  power 
of  attorney  held  vaildated  by  curative  act. 

Where  plaintiffs  claimed  that  a  deed  by  at- 
torney in  fact  under  power  of  attorney  of  a 
married  woman,  under  which  they  claimed  as 
remaindermen  had  been  validated,  under  Shan- 
non's Code,  {§  3764,  8765,  by  registration  for 
longer  than  20  years,  these  statutes  could  not 
be  said  to  be  inapplicable  because,  although  the 
deed  and  power  of  attorney  were  registered, 
(here  had  not  been  20  years  of  such  registration 
period  between  the  date  of  the  enactment  of  the 
statutes,  1859-1860,  and  the  date  of  the  re- 
pudiation of  the  deed  by  the  married  woman  in 
1871,  where  plaintiff  remaindermen  at  that 
time  were  minors  and  the  repudiation  waa  di- 
rected to  and  adjusted  by  their  mother,  the 
life  tenant  only,  and  there  was  no  repudiation 
by  suit  to  which  the  plaintiffs  were  parties. 

4.  Llmitatlen  of  actions  93>II4 — Presamptloa 
of  validity  of  recorded  power  of  attorney  and 
deed  after  20  years  not  affected  by  suspension 
of  limitations  for  Civil  War  period. 

Shannon's  Code,  g  4454,  suspending  the 
operation  of  the  Statute  of  Limitations  during 
the  period  of  the  Civil  War,  did  not  suspend 
the  operation  of  sections  37S1,  3762,  malcing 
power  of  attorney  and  deed  executed  pursuant 
thereto  presumptively  valid  after  the  power  of 
attorney  and  the  deed  has  been  on  record  for 
20  years  or  more;  such  statutes  being  statutes 
of  repose  and  not  statutes  of  limitations. 

5.  Judgment  «»68l — Not  conclusive  as  to  por- 
•ons  not  parties  to  the  aotlon. 

Where  grantor  and  life  tenant  named  in 
deed,  on  grantor's  objection  to  validity  of 
deed,  made  a  settlement  wherein  life  tenant 
executed  note,  the  decree  rendered  in  grantor's 
action  on  note  to  which  the  remaindermen  were 
not  parties,  was  not  conclusive  as  to  remainder- 
men. 

6.  Judgment  €=»672— Decree  not  binding  on 
persons  not  parties,  though  they  sought  to  be 
made  parties  and  tkeir  appllcatloa  was  de> 
aied. 

A  decree  cotdd  not  be  deemed  binding  on 
remaindermen  not  parties  to  the  suit,  on  the 
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theory  that,  because  th^y  sought  to  have  them- 
Kelves  made  parties  to  the  cause  and  their  right 
to  do  so  was  denied  by  the  court,  the  decree 
was  res  judicata  as  to  them, 

7.  Judgment  9=9707  —  Person  not  bound  by 
Judgment  aniesa  party  to  the  action. 

Before  a  person  can  be  boimd  by  a  former 
judgment  or  decree  he  must  have  been  a  party 
to  the  action  in  which  such  judgment  or  decree 
was  rendered. 

8.  Trnsta  <s=>l36  —  Property  held  under  dnr 
trust  vested  In  beneflciary  on  trustee's  death. 

Where  dry  trust  was  created,  giving  trus- 
tee no  power  and  imposing  on  him  no  duty  ex- 
cept to  hold  property  for  beneficiary,  the  prop- 
erty on  trustee's  death  did  not  vest  in  trustee's 
heirs,  but  immediately  vested  in  the  beneiiciary, 
who  thereupon  had  the  right  to  convey  it. 

9.  Life  estates  <3=38— Limitations  do  not  run 
against  remaindermen  until  life  tenant's 
death. 

The  statute  of  limitations  did  not  begin  to 
run  against  remaindermen  until  life  tenant's 
death,  the  remaindermen  having  seven  years 
from  such  time  in  which  to  bring  action  to  re- 
cover the  property. 

Appeal  from  Chancery  Court,  Obdon  Coun- 
ty;  J.  H.  Holmes,  Chancellor. 

Bill  by  Susie  Hall  and  others  against  R. 
A  Gossum  and  others.  Decree  for  complain- 
ants, and  defendants  appeal.  Affirmed,  and 
cause  remanded,  wltb  directions. 

Essary  &  Denlson,  ot  Lexington,  for  appel- 
lants. 

Pierce  St  Fry,  of  Union  Otty^  and  3.  W. 
Ranldn,  of  Martin,  for  aiq^ellees. 

HALL,  J.  The  bill  In  this  cause  was  filed 
by  the  complainants,  ad  children  and  heirs 
at  law  of  Mr&  Martha  A.  £Hiller,  deceased, 
(formerly  Martha  A.  Turner)  to  recover  of 
the  defendants  R.  A.  Goesum,  W.  D.  Giles, 
and  W.  T.  Osborne  a  certain  tract  of  land 
situated'  In  the  Sixteenth  dvll  district  of 
Obion  county,  containing  approximately  202 
acres,  and  to  have  the  same  sold  for  parti- 
tion among  the  parties  in  interest  This 
tract  of  land  is  a  portion  of  a  1,488-acre 
tract,  and  was  formerly  situated  in  WeaUey 
county,  bat  as  a  result  of  a  change  made  Jn 
the  line  between  Obion  and  Weakley  coun- 
ties in  1870  said  tract  of  land  became  a  part 
of  Obion  county. 

Both  complainants  and  defendants  claim 
title  through  Sasan  S.  Rayner,  deceased.  De- 
fendants dalm  that  certain  title  papers,  up- 
on which  complainants  rely  to  perfect  tbelr 
tltle^  are  void,  and  did  not  have  the  effect 
of  vesting  tfie  title  to  said  land  in  them. 
Defendants  dalm  title  under  a  deed  execut- 
ed to  them  by  Susan  S.  Rayner  and  her 
husband,  Kenneth  Rayner,  on  December 
6,  1886.  They  also  rely  on  adverse  posses- 
sion, the  statute  of  limitations,  plea  of  ren 
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adJmUcata,  and  the  plea  of  innocent  par- 
diaaer. 

Upon  die  bearing  die  chancellor  gave  fhe 
complainants  a  decree  for  said  tract  of  land, 
and  ordered  a  reference  as  to  rents,  etc. 
From  tbls  decree  defendants  prayed  an  ap- 
peal to  this  conrt,  which  the  chancellor,  in 
his  discredon,  granted,  and  fhe  cause  is  now 
before  the  court  for  review. 

The  record  presents  the  following  facts, 
which  are  undisputed;  Susan  S.  Rayner  (a 
married  woman)  being  the  own»  of  a  certain 
1,488-acre  tract  of  land,  then  situated  In 
WeaUley  county,  on  Septemb^-  18,  1833, 
jointly  with  her  husband,  executed  a  pow- 
er of  attorney  to  Alfred  Gardner  (a  resident 
of  Weakley  county),  authorizing  him  to  sell 
said  tract  of  land  in  fee  simple,  and  vesting 
him  with  authority  to  make  the  purchaser 
a  warranty  deed  to  the  same  In  f^  simple. 
This  power  of  attorney  was  duly  acknowl- 
edged by  Mrs.  Rayner  and  her  husband,  and 
was  recorded  In  the  register's  office  of  Weak- 
ley county  on  March  8,  1835. 

Pursuant  to  the  authority  vested  in  him 
by  said  power  of  attorney,  Alfred  Gardner 
sold  and  conveyed  by  deed  said  tract  of  land 
to  James  T.  Smith,  as  trustee  for  his  wife, 
Susan  L.  Smith,  which  deed  was  duly  re- 
corded in  the  register's  office  of  Weakley 
county  on  September  12,  1845.  James  T. 
Smith  and  his  wife,  Susan  Ij.  Smith,  took 
possession  of  said  tract  of  land  under  this 
deed  immediately  upon  its  ezecudon,  and 
lived  upon  it  untU  about  the  year  1856,  when 
the  former  died. 

On  September  SO,  1866,  Susan  L.  Smith  con- 
veyed to  Charles  O.  Turner,  as  trustee,  202 
acres  of  said  1,488-acre  tract,  for  the  use 
and  beneflt  of  his  wife,  Martha  A.  Turner, 
during  her  life,  with  the  remainder  to  her 
children  which  she  then  had,  and  any  she 
might  thereafter  have.  This  deed  was  re- 
corded in  the  register's  office  of  Weakley 
county  on  March  8,  1867.  Charles  0.  Turn- 
er, his  wife  and  children  took  possession  of 
said  202-acre  tract  immediately  upon  the  ex- 
ecution of  said  deed,  and  lived  upon  it  until 
C3iarles  C.  Turner  died ;  bis  death  occurring 
about  the  year  1868  or  1869.  Charles  C. 
Turner  and  his  wife  bad  four  cfaildren  at 
the  time  of  his  death,  all  of  whom  were  mi- 
nors. The  widow  and  said  four  children 
continued  to  live  on  said  tract  of  land  un- 
til the  year  1871,  when  Mrs.  Susan  S.  Ray- 
ner, who  had  executed  the  power  of  attor- 
ney to  Alfred  Gardner  hereinbefore  referred 
to,  daimed  that  the  power  of  attorney  execut- 
ed by  her  to  Alfred  Gardner,  and  the  deed 
executed  by  Alfred  Gardner  'to  James  T. 
Smith,  trustee, .  were  vcdd,  and  threatened 
to  bring  suit  against  Mra  Turner  and  her 
children  to  recover  said  tract  of  land.  There- 
upon Mrs.  Turner,  in  order  to  quiet  the  title, 
entered  Into  a  compromise  agreement  with 
Mrs.  Rayner.  by  which  she  agreed  to  exe- 


cute to  Mrs.  Bayner  her  note  for  |829K0^ 
and  agreed  to  accept  from  Mrs.  Rayner  a 
deed  to  said  tract  of  land.  She  did  execute 
a  note  to  Mra  Rayner  for  said  amoont  oo 
March  14,  1871.  This  note  recites  on  its 
face  that  it  was  given  for  the  purchase  mon- 
ey for  a  tract  of  land  of  201%  acres  in  Obion 
county  "this  day  conveyed  to  mev"  and  Is  the 
same  land  now  in  controversy.  This  note^ 
by  its  terms,  became  due  12  months  after 
its  date.  It  does  not  ai^^ear  that  Mrs.  Ray- 
ner ever  executed  a  deed  to  Mrs.  Turner  for 
said  tract  of  land  In  accordance  with  said 
compromise  agreement. 

The  note  exenited  by  Mrs.  Turner  was  not 
paid  at  maturity,  and  on  January  20.  1874, 
Mrs.  Rayner  and  her  husband  filed  a  bill 
against  Mrs.  Turner  in  the  chancery  coart 
of  Obion  county,  seeking  a  decree  against  her 
on  said  note,  and  to  have  the  land  sold  tar 
its  satisfaction.  Mrs.  Turner,  in  the  mean- 
time, had  Intermarried  with  one  L.  W.  Ful- 
ler, and  she  and  her  husband  had  removed 
from  the  state  of  Tennessee,  and  were  re- 
siding in  the  state  of  Kentucky.  Publication 
for  Mrs.  Fuller  and  her  husband  waa  duly 
made,  and  they  having  faUed  to  make  de- 
foise  to  said  bill,  an  order  pro  coafesao  was 
taken  against  them  on  July  30,  1874 ;  and  on 
the  same  day  a  decree  was  rendered  and  al- 
tered In  said  cause  in  favor  of  Mrs.  Rayner 
for  the  principal  and  interest  due  on  said 
note,  and  the  same  was  declared  a  lien  on 
said  tract  of  land,  and,  in-  accordance  with 
the  prayer  of  the  bill,  said  land  was  ordered 
to  be  sold  In  bar  of  the  equity  of  redemption 
to  satisfy  said  decree.  The  land  was  sold  by 
the  master  in  obedience  to  said  decree  on 
December  20,  1875,  and  was  bid  off  at  said 
sale  by  one  I.  M.  Fowlkes,  who,  becoming 
doubtful  as  to  the  validity  of  the  tide,  sub- 
sequently filed  a  petition  in  said  cause,  ask- 
ing the  court  to  relieve  him  of  his  bid,  which 
was  dwie  by  and  with  the  consent  of  the 
complainants  to  the  suit 

At  the  July  term  of  the  court.  1878,  the 
order  of  sole  was  renewed,  and  the  master 
on  December  27,  1876,  again  offered  said 
land  for  sale  to  the  highest  and  best  bidder 
In  obedience  to  the  decree  of  the  court,  when 
Mrs.  Rayner  and  her  husband  became  the 
purchasers  at  the  price  of  $1,250. 

On  December  28,  1876,  and  before  d>e  sale 
to  Mrs.  Rayner  and  her  husband  was  con- 
firmed, Mrs.  Fuller  and  her  husband  filed 
their  petition  in  said  cause,  seeking  to  have 
the  order  pro  confesso  theretofore  taken 
against  them  set  aside,  and  asked  to  be  per- 
mitted to  file  an  answer  and  make  defense 
to  the  bill.  In  this  same  petition  L.  W.  Ful- 
ler, as  the  father  and  next  friend  of  the  chil- 
dren of  his  wife,  both  by  her  former  marriage 
and  die  marriage  then  subsisting,  all  of 
said  children  then  being  minors  under  tne 
age  of  21  years,  asked  that  said  children  be 
made  parties   defendants  to  the  bill  filed 
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In  said  cause;  die  petition  alleging  that  said 
chUdren  owned  tbe  remainder  Interest  iii 
said  land  under  the  deed  from  Susan  L. 
Smith  to  Charles  C.  Turner,  trustee. 

Tl»e  prayer  of  said  pedtioo  was  granted  by 
the  chancellor,  in  so  far  as  relief  affecting 
Mrs.  Fuller  and  her  husband  was  concerned, 
and  all  former  orders  made  in  said  cause 
were  ordered  set  aside,  and  Mrs.  Fuller  and 
her  husband  were  permitted  to  answer  the 
bill  and  malie  defense  thereto;  but  tbe  pe- 
tition, in  BO  far  as  It  sought  to  have  the 
children  of  Mrs.  Fuller  made  parties  defend- 
ants to  the  bill,  was  denied. 

The  cause  was  thereafter  heard  on  July 
25,  1877,  by  the  chancellor  <m  the  bill  and 
answer  of  Mrs.  Fuller  and  her  husband  and 
upon  proof,  when  a  decree  was  rendered  by 
the  chancellor  on  said  note,  and  said  decree 
was  declared  a  lien  on  tbe  tract  of  land,  and 
tbe  same  was  again  ordered  sold  on  a  credit 
of  sis  months,  and  in  bar  of  the  equity  of 
redemption,  for  Its  satisfaction. 

From  this  decree  Mrs.  Fuller  and  her  hus- 
band appealed  to  the  Supreme  Court  sitting 
at  Jackson,  and  the  cause  was  heord  by 
that  court  at  its  April  term  1881,  and  the  de- 
cree of  the  chancellor  was  afBrmed,  and  tbe 
cause  was  remanded  to  the  court  below  for 
tbe  execution  of  the  decree.  The  land  was 
finally  sold  under  sliid  decree  by  the  master 
on  November  21,  1881,  when  Mrs.  Susan  S. 
Rayner  became  the  purchaser  thereof.  This 
sale  to  Mrs.  Rayner  was  confirmed,  and  a 
writ  of  pos!!e!;Blon  was  awarded  and  duly 
isRued  to  put  her  In  possession  of  said  land. 
The  writ  of  possession  was  dnly  executed  hy 
the  sherift  of  Obion  county  on  February  24, 
1882. 

On  December  6,  1886,  Mrs.  Rayner,  believ- 
ing that  she  owned  the  land  in  fee  simple  by 
virtue  of  tbe  decree  rendered  in  the  cause  of 
Susan  S.  Rayner  et  al  v.  Martha  A.  Turner 
et  al.,  conveyed  (jointly  with  her  husband) 
said  land  to  the  defendants,  R.  A.  Gossum 
and  W.  D.  Giles,  In  fee  simple.  The  deed  to 
Gossum  and  Giles  was  recorded  in  the  reg- 
ister's office  of  Obion  county  on  December  31, 
18.S6.  A  portion  of  said  land  has  since  been 
sold,  and  Is  now  owned  by  the  defendant  W. 
T.  Oshorne.  Gossum  and  Giles,  and  their  suc- 
cessor to  the  portion  sold,  have  been  In  con- 
tinuous, open,  and  adverse  possession  of  said 
land  since  its  purchase  by  Gossum  and  Giles 
In  1886. 

Mrs.  Martha  A.  Fuller  (formerly  Mrs. 
Turner),  who  was  the  life  tenant  In  said  land 
under  the  deed  executed  by  Susan  L.  Smith 
to  Chnrles  C.  Turner,  trustee,  died  on  Octo- 
ber 5,  1915,  a  resident  of  Henderson  county, 
Tenn.,  leaving  the  complainants,  Mrs.  Susie 
Hall,  Charles  C.  Turner,  Mrs.  Mary  Doug- 
lass, and  R.  W.  FuUer,  and  the  defendants 
Addle  Sanders,  J.  I*  Fuller,  3.  E.  Fuller, 
Mrs.  Cora  licatherwood,  Mrs.  May  McPhear- 
son,  and  Edwnrd  M.  Sanders,  as  her  only 
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children  .and  heirs  at  law,  and  who  claim 
said  land  as  remaindermen  under  the  Susan 
L.  Smith  deed  above  referred  to,  and  they 
insist  that  their  title  to  said  land  is  superior 
to  that  of  the  defendants.  The  present  bill 
was  filed  by  complainants  on  May  24,  1919. 

[1]  It  is  Insisted  by  the  defendants  that, 
Mrs.  Susan  S.  Rayner  being  a  married  wo- 
man at  the  time  she  and  her  husband  ex- 
ecuted to  Alfred  Gardner  the  power  of  at- 
torney vesting  in  him  the  authority  to  sell 
said  land,  said  power  of  attorney  was  void, 
and  that  therefore  the  deed  executed  by  Al- 
fred Gardner  to  James  T.  Smith,  as  trustee 
for  his  wife,  Susan  L.  Smith,  upon  the  au- 
thority attempted  to  be  vested  in  him  by 
said  power  of  attorney,  was  also  void,  and 
did  not  communicate  any  title  to  either 
James  T.  Smith,  as  trustee,  or  his  wife, 
Susan  L.  SmitlL  This  being  true,  it  is  in- 
sisted that  the  deed  of  Snsan  L.  Smith  did 
not  vest  the  title  to  said  land  in  Charles  C. 
Turner,  as  trustee,  for  the  use  and  benefit  of 
his  wife,  Mrs.  Martha  A.  Turner,  during 
her  life,  and  at  her  death  to  her  children.  It 
Is  insisted,  therefore,  that  Mrs.  Turner  did 
not  become  vested  with  a  life  estate  in  said 
land  and  the  remainder  in  her  children,  and 
for  this  reason  complainants  are  not  enti- 
tled to  recover  in  this  action. 

The  validity  of  the  power  of  attorney  from 
Susan  S.  Rayner  and  her  husband,  Kenneth 
Rayner,  to  Alfred  Gardner,  and  the  deed 
from  Alfred  Gardner  to  James  T.  Smith, 
trustee,  dep^ids  upon  the  effect  of  sections 
3764  and  8?^5  of  Shannon's  Code.  These 
sections  are  as  follows: 

Sec.  3764.  "In  all  eaaea  where  a  deed  or  deeds 
conveying  real  estate  have  been  executed  by 
any  person  or  persons  purporting  to  act  as  at- 
torney or  attorneys  in  fact,  which,  deed  or  deeds 
have  been  registered,  whether  with  or  without 
proper  probate  or  acknowledgment,  twenty 
years  or  more  in  tbe  register's  office  of  the 
county  where  the  real  estate  is  situated,  or,  if 
the  land  lay  within  the  Indian  Territory  at 
the  time  of  said  conveyance,  then  if  registered 
in  the  register's  office  of  any  county  in  the 
state,  it  shall  be  presumed,  until  the  contrary 
is  shown,  that  said  conveyance  was  properly 
made  by  the  attorney  or  attorneys  in  fact,  and 
such  deed  or  deeds,  or  copies  from  the  regis- 
ter's books,  shall  be  deemed  valid  to  pass  the 
legal  title  to  real  .estate  in  the  same  manner 
as  if  the  same  had  been  executed  by  the  princi- 
pal or  principals:  Provided,  that  nothing  here- 
in contained  shall  affect  the  rights  of  creditors 
or  purchasers  for  valuable  consideration  with- 
out notice." 

Sec.  3765.  "When  a  power  or  powers  of  at- 
torney authorizing  the  sale  or  conveyance  of 
real  estate  have  been  registered,  whether  with 
or  without  proper  probate  or  acknowledgment, 
oi;  any  probate  or.  acknowledgment  at  all,  twen- 
ty years  or  more  in  the  register's  office  of  the 
county  where  the  real  estate  is  situated,  or, 
if  the  land  lay  within  the  Indian  Territory,  then 
it  registered  in  the  register's  office  of  any 
county  in  the  state,  such  power  or  powers  of 
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attorney  aliall  be  deemed  good  and  yalid  in  law 
to  pass  the  estate  conveyed  by  the  attorney  or 
attorneys  in  fact:  Provided,  that  nothing  here- 
in contained  shall  affect  the  rights  of  creditors 
or  purchasers  for  valuable  consideration,  with- 
out notice." 

These  sections  of  the  Code  were  constmed 
by  this  court  In  the  cases 'of  Mnrdock  y. 
t«ath,  10  Holsk.  166,  and  Kobbe  v.  Land  Co., 
117  Tenn.  315,  98  S.  W.  175. 

It  was  held  In  Murdock  v.  Leath,  supra, 
that,  when  a  power  of  attorney  has  been  reg- 
istered for  20  years  or  more.  It  shall  be 
deemed  good  and  valid  In.  law  to  pass  the 
estate  conveyed;  that  the  presumption  that 
It  was  properly  registered  is  not  disputable 
either  by  persons  sul  Juris  or  those  under  dls- 
'ablUty';  but  whether  the  principal  who  gave 
the  power  of  attorney  had  the  power  which 
he  authorized  the  attorney  to  convey,  or 
whether  the  power  was  still  subsisting  when 
the  deed  was  made  by  the  attorney,  were 
questions  that  could  be  inquired  into,  and 
were  the  only  questions  not  settled  by  the 
statute. 

In  construing  the  first  section  above  quot- 
ed, which  relates  to  deeds  made  by  an  at- 
torney In  fact,  the  court  said: 

"The  first  provision  simpli^ed  is  that  when  a 
deed,  purporting  to  be  made  by  an  attorney  in 
fact,  has  been  registered  for  20  years  or  more, 
'it  shall  be  presumed,  until  the  contrary  is 
shown,  that  the  deed  was  properly  made  by  the 
attorney,  and  such  deed,  or  a  copy  from  the 
register's  book,  shall  be  deemed  wild  to  pass  the 
title  in  the  same  manner  as  Ifr  it  had  been 
executed  by  the  principal.'  The  presumption 
that  the  deed  was  properly  made  by  the  at- 
torney is  not  conclusive,  but  disputable.  The 
'  lact  that  the  attorney  had  a  power  of  attorney 
to  make  it  cannot  be  disputed— that  is  settled 
by  the  other  provision  [section  3765]  already 
considered;  but  whether  the  deed  waa  made 
properly,  so  as  to  pass  a  valid  title,  is  subject 
to  i>e  disputed.  If  this  is  not  done  success- 
fully, then  the  deed  is  as  effectual  in  passing 
the  title  as  if  it  had  been  made  by  the  prin- 
cipal. But  if  it  should  be  shown  that  the  prin- 
cipal had  no  title  to  the  estate,  or  that  the 
attorney  had  executed  the  deed  after  liis  pow- 
er had  been  revoked  or  bad  expired,  the  pre- 
sumption would  thereby  be  overturned,  and  it 
would  be  shown  that  the  deed  was  not  properly 
made  by  the  attorney.  The  presumption,  how- 
ever, stands,  that  the  deed  was  properly  made, 
until  rebutted,  and,  if  not  'so  rebutted,  -  it  op- 
erates as  a  subsisting  presumption  as  well 
against  those  under  disability  as  those  not." 

These  sections  of  the  Code  were  again  con- 
atrtied  In  the  case  of  Kobbe  v.  Land  Co.,  su- 
pra. And  the  court,  after  citing  and  quoting 
wltb  approval  the  construction  placed  upon 
these  sections  of  the  Code  in  the  case  of 
Murdock  v.  Leath,  supra,  said: 

"No  exception  is  made  in  the  act  In  favor  of 
married  women,  and  the  court  can  make  none. 
We  are  of  opinion,  therefore,  that,  with  the  ex- 
ception noted  in  the  excerpt  from  Murdock  v. 
Leath,  it  was  the  purpose  of  the  Legislature  to 


make  all  deeds  exeented  by  power  of  attorney 
conclusive  of  the  tide  after  20  years'  registra- 
tion in  the  eonnty  in  which  the  land  lay.  This 
construction  we  regard  as  not  only  in  harmony 
with  the  language  used,  and  with  the  cun- 
fctruction  placed  upon  the  previous  act  (sections 
3761,  3762),  but  the  only  one  which  wOl  fuUy 
carry  out  the  beneficent  purpose  had  in  view 
by  the  General  Assembly  when  the  legislation 
was  enacted." 

Both  the  power  of  attorney  and  the  deed 
executed  by  Alfred  Gardner  pursuant  thereto 
were  registered  In  the  county  where  the  land 
lay,  and  had  been  registered  for  a  p^od  of 
more  than  20  years  next  before  the  date  on 
which  Susan  8.  Rayner  undertook  to  convey 
the  land  to  the  defendants  Gossum  and  Giles. 
Both  the  power  of  attorney  and  the  deed 
from  Gardner  (the  attorney  in  fact)  had  been 
registered  In  the  county  where  the  land  lay 
for  more  than  20  years  before  the  compro- 
mise agreement  was  entered  into  between 
Mrs.  Rayner  and  Mrs.  Turner  (the  life  ten- 
ant) in  1871 ;  and  more  than  20  years  before 
Mrs.  Rayner  and  her  husband  filed  their  bill 
to  enforce  the  collection  of  the  note  executed 
by  Mrs.  Turner  as  a  result  of  said  compro- 
mise agreement,  by  baring  the  land  sold  for 
its  satlsfactloD,  in  1874.  Therefore  ther« 
can  be  no  doubt  that,  under  the  construcUon 
placed  by  this  court  on  the  sections  of  the 
Code  hwelnbefore  reflerred  to  and  quoted, 
the  deed  from  Alfred  Gardner  (the  attorney 
in  fact)  to  James  T.  Smith,  trustee,  is  valid, 
and  cannot  now  be  challenged  by  the  defend- 
ants. The  contention  Is  not  made  that  Mrs. 
Rayner  was  not  vested  with  the  title  to  said 
land  at  the  time  she  executed  the  pover  of 
attorney  to  Alfred  Gardner  in  1833,  nor  Is  it 
contended  that  the  power  of  attorney  bad 
expired  or  been  revoked  by  Mrs.  Rajner  at 
the  time  of  the  sale  by  the  attorney  in  fact 
hi  1845. 

[Z]  Gossum  and  Giles  had  constructive 
notice  of  the  power  of  attomeiy  to  Alfred 
Gardner;  the  deed  from  Alfred  Gardner  to 
James  T.  Smith,  trustee,  and  the  deed  from 
Mrs.  Susan  L.  Smith  to  Charles  C.  Turner, 
trustee,  at  the  time  of  their  purchase  of 
said  land  in  1886.  All  of  said  instruments 
had  been  of  record  In  the  county  where  the 
land  was  situated  for  more  than  20  years 
nest  preceding  the  date  of  their  purchase. 
The  evidence  shows  that  Gossum  and  Giles 
also  bad  actual  notice  of  the  claim  of  com- 
plainants and  the  other  children  of  Mrs. 
Turner  in  said  land  at  the  time  of  their  pur- 
chase. 

The  defendant  Gossum  testified  that  he 
and  Giles  discussed  the  matter  with  Mr.  D. 
D.  Bell,  the  attorney  who  represented  Mr. 
and  Mrs.  Fuller  (formerly  Mrs.  Turner)  in 
the  suit  filed  by  Mrs.  Rayner  In  the  dtancery 
court  of  Obion  county  In  1874,  and  who  also 
filed  the  petition  for  Mr.  and  Mrs.  Fuller, 
in  which  Mr.  Fuller  sought  to  hare  the  chil- 
dren of  Mrs.  Fuller,  both  by  ber  former 
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manUge  and  the  marriage  tben  subsisting 
between  her  and  Fuller,  made  parties  defend- 
ants to  that  suit,  and  Mr.  Gossum  says  that 
Mr.  Bell  gave  it  as  his  opinion  that  the  title 
ta  said  land  was  good.  The  defendants, 
therefore,  cannot  avail  themselves  of  the 
defense  that  they  were  Innocent  purchasers. 

[3]  It  Is  insisted  by  defendants  that  the 
Act  of  1869-1860  (section  3764-3765)  is 
not  applicable  in  the  suit  at  bar,  for  the  rea- 
son that  20  years'  registration  of  the  deed 
from  Alfred  Gardner  to  James  T.  Smith, 
trustee,  had  not  elapsed  between  the  date  of 
its  passage  and  the  date  of  the  alleged  re- 
pudiation by  Mrs.  Rayner  of  said  deed  in 
1871  and  the  bringing  of  her  siilt  in  1874. 
It  is  further  insisted  that  the  statute  of  185&- 
1860  was  suqpended  by  clwpter  10  of  the 
Acts  of  1865  (section  4454  of  Bhannpn's  Code), 
and  tot  this  reason  the  necessary  20  years 
had  not  elapsed  between  the  date  of  the  reg- 
IstratiMi  of  said  deed  and  the  date  of  Mrs. 
Rayner's  alleged  repudiation  thereof  In  1871. 

It  cannot  be  held  that  the  alleged  repu- 
diation of  said  deed  by  Mrs.  Rayner  in  1871, 
nor  the  agreement  entered  into  between  her 
and  Mrs.  E^llIer  (then  Mrs.  Turner),  nor  the 
bringing  of  the  suit  by  Mrs.  Rayner  in  1874, 
to  enforce  the  collection  of  the  note  executed 
by  Mrs.  Fuller  as  a  result  of  said  compro- 
mise agreement,  affected  the  rights  of  com- 
plainants and  the  other  children  of  Mrs. 
Fuller  under  the  Susan  L.  Smith  deed,  be- 
cause they  were  not  parties  to  said  agree- 
ment, nor  were  they  parties  to  the  suit  filed 
by  Mrs.  Rayner  against  Mrs.  Fuller.  Mrs. 
FuUer  could  not,  by  any  agreement  which 
she  may  have  entered  into  with  Mrs.  Rayner, 
surrender  the  vested  interests  of  her  ctiii- 
dren  in  the  land  conveyed  by  the  Susan  L. 
Smith  deed.  Nor  did  Mrs.  Rvner '  acquire 
the'  Interests  of  said  children  in  said  land 
by  her  purchase  of  the  same  at  the  chancery 
court  sale.  The  suit  was  not  brought  by 
Sirs  Rayner  to  recover  the  land,  but  was 
brought  to  enforce  the  collection  of  the  note 
executed  to  her  by  Mrs.  Fuller.  Mrs.  Fuller 
never  had  more  than  a  life  estate  in  the  land, 
and  this  is  all  Mrs.  Rayner  acquired  by  her 
purchase  at  the  chancery  court  sale,  and,  as 
before  stated,  was  all  that  she  could  possibly 
convey  to  the  defendants  by  her  deed  execute 
ed  to  them  in  1886. 

Mrs.  Rayner  never  brought  any  suit  at  any 
time  to  have  the  deed  executed  by  Alfred 
Gardner  (the  attorney  in  fact)  declared  void 
upon  the  ground  that  she  was  a  married  wo- 
man at  the  time  she  executed  the  power  to 
Gardner,  and  was  not  therefore  legally  ca- 
pable of  executing  the  power.  But  said  deed 
remained  of  record  in  the  register's  office  of 
Weakley  county  from  September  12, 1845,  till 
February  24,  1882,  the  date  upon  which  Mrs. 
Rayner  was  put  in  possession  of  said  land 
under  the  decree  of  sale  rendered  tn  the 
cause  of  Mrs.  Rayner  and  others  against 


Mrs.  Fuller  and  others  (a  period  of  more 
tlian  36  years),  without  any  step  being  taken 
by  Mrs.  Rayner  to  have  it  declared  void  as 
to  said  children  and  set  aside  for  lack  of 
I)ower  to  authorize  Alfred  Gardner  (the  attor- 
ney in  fact)  to  execute  it 

[4]  Furthermore,  the  statute  of  1859-1860 
is  not  a  statute  of  limitation,  but  is  a  statute 
of  repose,  having  for  its  purpose  the  quieting 
of  titles  based  upon  deeds  made  by  attorneys 
in  fact  other  than  those  specially  excepted 
from  its  operation.  We  tlilnk,  therefore, 
that  section  4454  of  Shannon's  Code  has  no 
application  to  said  statute.  It  applies  alone 
to  statutes  of  limitation. 

[6, 1]  It  is  next  insisted  by  defendants 
that  the  decrees  of  the  chancery  court  in  the 
cause  of  Mrs.  Rayner  against  Mrs.  Fuller 
and  her  husband  are  res  adjudlcata  as  to 
the  complainants  and  the  other  children  of 
Mrs.  Fuller,  because  they  sought  to  have 
themselves  made  parties  to  that  cause,  and 
their  right  to  do  so  was  denied  by  the  court 

[7]  We  do  not  think  that  such  is  the  effect 
of  the  decrees  rendered  in  that  cause.  It  Is 
a  well-established  rule  tliat  before  a  person 
can  be  bound  by  a  former  Judgment  or  decree 
he  must  have  l)een  a  party  to  tlie  action  in 
which  such  Judgment  or  decree  was  rendered. 
Melton  V.  Pace,  103  Tenn.  484,  53  S.  W.  939; 
Chandler  v.  White  Oak  Creek  Lumber  Co., 
131  Tenn.  47,  173  S.  W.  449;  Hie  v.  Pile, 
134  Tenn.  370,  188  S.  W.  1004;  Bank  v. 
Smith,  110  Tenn.  337.  76  8.  W.  1065;  Taylor 
V.  Sledge,  UO  Tenn.  263,  75  S.  W.  1074;  Rail- 
road Co.  V.  Donovan,  104  Tenn.  465,  58  S.  W. 
309. 

The  children  of  Mrs.  Fuller  never  became 
parties  to  the  suit  between  Mrs.  Rayner  and 
their  mother,  and  the  court  was  without  Ju- 
risdiction to  render  any  decree  In  that  cause 
that  could  affect  their  interest  in  said  land. 
The  decree  rendered  in  that  cause,  in  so  far 
as  it  undertook  to  vest  the  remainder  inter- 
est in  the  tract  of  land  in  Mrs.  Rayner  (the 
purchaser  at  the  sale),  was  coram  non  Judlce 
and  void.  The  only  effect  of  the  decree  in 
tliat  cause  was  to  divest  Mrs.  Fuller  of  her 
life  estate  in  said  land  and  vest  it  in  Mrs. 
Rayner.  This  is  all  that  Mrs.  Rayner  ob- 
tained by  her  purchase  at  said  sale,  and  was 
ail  she  could  convey  to  the  defendants.  The 
court  could  not  by  any  sort  of  decree  In  that 
cause,  divest  Mrs.  Fuller's  children  of  the  re- 
mainder Interest  vested  in  them  by  the  deed 
of  Susan  L.  Smith  and  vest  it  in  Mrs.  Ray- 
ner, because,  as  before  stated,  said  children 
were  not  parties  to  the  suit,  nor  were  said 
children  bound  by  the  compromise  agreement 
entered  Into  by  Mrs.  FuUer  with  Mrs.  Rayner. 

It  Is  insisted  that  the  deed  from  Susan  L. 
Smith  to  Charles  C.  Turner,  trustee,  was 
Ineffective  to  vest  the  title  to  said  land  in 
Mrs.  Fuller  for  life  with  the  remainder  to  her 
children,  because,  at  the  time  said  deed  was 
made,  the  legal  title  to  said  land  was  io  tha 
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heirs  of  James  T.  Smith,  tmstee,  who  bad 
died,  and  not  In  Susan  L.  Smith. 

[1]  We  do  not  think  this  contention  is  well 
gronnded.  The  deed  to  James  T.  Smith, 
trustee,  shows  that  the  trust  created  was  a 
dry  one.  It  gave  him  no  power,  and  imposed 
upon  him  no  duty  except  to  hold  said  prop- 
erty for  his  wife,  and  upon  his  death  the 
property  immediately  vested  in  the  benefi- 
ciary, Susan  L.  Smith,  and  she  had  the  right 
to  convey  it  Turley  v.  Massenglll,  7  Lea, 
353;  Ellis  T.  Fisher,  3  Sneed,  231,  65  Am. 
Dec.  52 ;  Bowers  v<  Bowers,  4  Heisk.  203 ; 
Whittle  Springs  Co.  y.  Johnson,  2  Tenn.  Civ. 
App.  824. 

It  Is  insisted  by  the  defendants  that  they 
have  acquired  title  to  said  land  by  adverse 
possession  and  the  statute  of  limitations. 

[f ]  The  defendants  cannot  avail  themselves 
of  this  defense,  because  the  statute  of 
limitations  did  not  begin  to  run  against  the 
remaindermen  until  the  death  of  Mrs.  Fuller, 
the  life  tenant.    The  possesslom  of  the  de- 


fendants could  not  become  adverse  to  the 
rights  of  the  remaindermen  until  the  falling 
in  of  the  life  estate,  which  occurred  upon 
the  death  of  Mrs.  Fuller  In  1015.  Southern 
Railway  Oo.  ▼.  Jennings,  130  Tenn.  456,  171 
S.  W.  82;  Smith  v.  Cross,  125  Tenn.  173,  140 
S.  W.  1060;  Carver  t.  Maxwell,  110  Tom.  79, 
83,  71  8.  W.  762. 

The  complainants  had  seven  years  from 
the  date  the  statute  began  to  run  in  which  to 
bring  their  suit  for  the  recovery  of  the  land. 
Southern  Railway  Oo.  v.  Jennings,  supra; 
Brch  T.  Church,  87  Tenn.  876,  11  S.  W.  794, 
4  L.  R.  A.  641;  McBee  v.  Beardoi,  7  Lea, 
781;  Iron,  ete.,  Co.  v.  Broyles,  96  Tenn.  612, 
Hi  S.  W.  761 ;  Hubbard  ▼.  Godfrey,  100  Tena 
150,  47  8.  W.  81. 

We  find  no  error  in  the  decree  of  the 
diancellor,  and  it  Is  affirmed,  and  the  cause 
is  remanded  to  the  court  below  for  farther 
proceedings. 

The  defendants  will  be  taxed  with  the 
costs  of  the  appeal  to  this  oooic. 
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GUARANTY  LOAN  A  TRUST  00.  v.  HEU- 
ENA  IMPROVEMENT  DIST.  NO.  I 

(No.  242.) 

<  Supreme  Coart  of  ArkanBas.     March  28, 1921.) 

1.  Emlnmt  domain  «s>l67(4)— Proceeding  for 
eondem  nation  held  la  substantial  oonforn- 
ity  with  statute. 

In-  a  proceeding  under  Oawford  &  Moaes' 
Dig.  S  3933  et  seq.,  for  condenuiation  of  land 
for  levee  purposes,  proceedings  keld  not  strict- 
ly in  accordance  with  the  statute,  but  in  sub- 
stantial conformity  thereto,  so  that,  where  the 
defendant  was  served  with  process  and  ap- 
peared and  filed  answer  asking  for  recovery 
of  damages,  the  proceeding  was  sufScient  for 
such  determination. 

2.  Eminent  domain  «=>246 (4)— Plaintiff,  oon- 
demnino  and  obtaining  possession  of  land  by 
court's  process,   may  not  dismiss  action. 

Under  Crawford  &  Moses'  Dig.  {  3933,  a 
party,  seeking  condenmation  of  property  for 
levee  purposes,  cannot  withdraw  from  the  pro- 
ceedings after  having  taken  advantage  of  the 
process  of  the  court  to  obtain  possession  t>f 
tbe  land,  and  the  owner  had,  on  demand,  a 
right  to  a  trial  for  recovering  damages  with- 
out having  to  bring  a  separate  action. 

3.  Deeds  <3=3l39,  142— Reservation  or  excep- 
tion in  favor  of  a  stranger  held  InoperaUve. 

A  reservation  or  exception  in  favor  of  a 
stranger  to  a  conveyance  permitting  ^he  tak- 
ing of  a  part  of  the  land  for  levee  purposes, 
is  void  and  inoperative,  and  the  grantee  is  not 
estopped  to  deny  its  efficacy. 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  the  Helena  Improvement  Dis- 
trict No.  1  against  the  Guaranty  Loan  & 
Trust  Company  for  the  condemnatlan  of 
land,  and  from  a  judgment  on  the  pleadings 
on  plaintUTs  motion  dismissing  the  action 
the  defendant  appeals.  Reversed  and  re- 
manded. 

Moore  ft  Vineyard  and  Fink  ft  Dinning, 
all  of  Hdena.  for  appellant 

McCULLOCH,  O.  J.  Appellee,  Helena  im- 
provement district,  is  an  improvement  dls- 
trfct  organized  by  a  special  statute  enacted 
by  the  General  Assembly  of  the  year  1897 
CBxtra  SesB.,  p.  22)  for  the  purpose  of  con- 
structing a  levee  to  protect  property  in  and 
near  the  city  of  Helena.  Later,  other  stat- 
utes were  passed,  enlarging  the  powers  of 
the  district,  but  those  statutes  have  no  bear- 
ing on  the  present  controversy,  which  is  an 
action  Instituted  by  appellee  against  ap- 
pellant to  condemn  a  right  of  way  across 
certain  lots  owned  by  appellee  In  the  city 
of   Helena    for    the    purpose    of    "enlarging 
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and  strengthening  the  levee  now  surround- 
ing said  Helena  Improvement  district"  Tbe 
action  was  Instituted  in  March,  1914,  and 
after  service  of  process  on  appellant  the  cir- 
cuit Judge  made  an  order  on  the  application 
of  ai^)ellee,  fixing  the  amount  of  $500  to  be 
deposited  by  appellee  pending  the  final  hear- 
ing of  the  cause.  The  amount  so  fixed  by  the 
circuit  Judge  was  deposited  in  accordance 
with  the  order,  and  appellee  proceeded  to  ap- 
propriate the  lands  sought  to  be  condemned. 

Appellant  filed  an  answer,  alleging  that  it 
was  the  owner  of  the  lots  mentioned  In  the 
complaint,  that  the  appropriation  thereof  by 
appellee  for  the  purpose  of  enlarging  and 
strengthening  the  levee  would  totally  destroy 
the  value  of  the  whole  of  the  lots,  and  that 
appellant  woidd,  by  reason  of  aald  appropria- 
tion, suffer  damages  In  the  sum  of  $10,000, 
for  the  recovery  of  which  the  answer  con- 
tained a  prayer. 

At  the  October  term,  191B,  of  the  court,  ap- 
pellee filed  an  amendment  to  Its  complaint, 
alleging  that  appellant  acquired  title  to  said 
lots  from  G.  W.  Wllley  and  D.  H.  Crebs,  who 
obtained  title  under  a  deed  to  them  from  the 
Arkansas  CottoD  Oil  Company,  dated  Novem- 
ber 30,  1898,  executed  "subject  to  the  right  of 
public  authorities  to  construct  and  maintain 
a  levee  over  said  lots  as  then  constructed, 
located  and  occupied."  Appellant  answered 
the  complaint  as  amended,  denying  that  It 
acquired  Its  title  from  WlUey  and  Crebs,  or 
that  under  the  terms  of  said  deed  appellee 
had  acquired  any  rights  to  the  use  of  the 
property. 

The  cause  came  on  for  hearing  at  the  Oc- 
tober term,  1920,  of  the  Phillips  circuit  court, 
and  while  a  jury  was  being  impaneled  coun- 
sel for  appellee  moved  the  court  that  the 
action  "be  dismissed  on  the  pleadings,  and 
the  deed  exhibited  with  the  complaint"  re- 
ferring to  the  deed  from  the  Arkansas  Cot- 
ton Oil  Company  to  G.  W.  Wllley  and  D.  H. 
Crebs.  Appellee  was  then  permitted  to  In- 
troduce the  deed  in  evidence,  and  the  court 
over  the  objections  of  appellant  rendered 
judgment  dismissing  the  action. 

It  was  expressly  agreed  by  counsel  for 
appellee  during  the  proceedings  that  appellee 
had  already  taken  possession  of  the  property 
in  controversy,  and  constructed  a  levee  there- 
on, after  the  institution  of  this  action.  Ap- 
pellant filed  its  motion  for  a  new  trial,  which 
was  overruled,  and  prosecuted  its  appeal  to 
this  court  There  Is  a  bill  of  exceptions  in 
the  record  reciting  the  proceedings  before  the 
trial  court 

[1]  Condemnation  proceedings  by  levee  dis- 
tricts are  regulated  by  a  statute  enacted  by 
the  General  Assembly  of  the  year  1905^  now 
found  in  Crawford  ft  Moses*  Digest  {  3933 
et  seq.  We  held  in  the  case  of  Young,  Adm'r, 
y.  Red  Fork  Levee  Dist,  124  Ark.  61,  186  S. 
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W.  604,  tbat  this  statute  was  general  in  Its 
operation,  and  that  it  gorerned  condemna- 
tion In  all  drainage  and  levee  districts  In 
the  state,  whether  created  under  general 
statutes  or  by  special  statutes.  Appellee 
does  not  seem  to  have  proceeded  strictly  in 
accordance  with  this  statute,  but  the  pro- 
ceedings are  substantially  in  conformity 
therewith,  except  that  there  is  no  provision 
In  the  statute  referred  to  for  a  preliminary 
deposit  of  an  amount  of  damages  estimated 
by  the  circuit  judge.  The  statute  in  question 
provides,  in  substance,  that  there  shall  first 
be  an  appraisement  by  the  appraisers  ap- 
p<Hnted  by  the  circuit  Judge,  which  said  ap- 
praisement beccmtes  final  imless  excepted  to 
within  the  time  prescribed  by  the  statute.  In 
this  case  there  was  no  appraisement  of  the 
damages  by  a  board  of  apinraisers,  but  ap- 
pellant was  served  with  process,  and  appear^ 
ed  and  filed  its  answer,  asking  for  the  recov- 
ery of  dn  ranges  by  reason  of  the  appropria- 
tion of  its  property. 

[21  The  statute  provides  that  "in  case  ex- 
ceptions are  filed  by  either  party,  within  the 
time  herein  prescribed,  it  shall  be  the  duty  of 
the  clerk  to  docket  the  cause,"  and  that  "the 
award  of  the  appraisers  shall  constitute  all 
necessary  pleadings  in  such  proceedings,  and 
in  case  a  trial  is  demanded  or  requested  by 
either  party,  the  question  shall  be  tried  as 
other  common-law  cases  are  tried,  and  the 
owner,  or  owners^  of  the  land  shall  be  enti- 
tled to  recover  the  value  of  the  land  aiH?ro- 
priated,  or  intended  to  appropriated." 

The  Judgment  in  the  present  case  was  lit- 
erally one  allowing  the  dismissal  of  the  ac- 
tion, but  it  was  in  substance  a  Judgment  on 
the  pleadings  and  exhibits.  Treating  it  sim- 
ply as  an  order  permitting  the  appellee  as 
plaintiff  to  voluntarily  dismiss  the  action.  It 
was  erroneous.  TTnder  the  statute  referred 
to,  the  party  seeking  the  condemnation  of 
property  cannot  withdraw  from  the  proceed- 
ings after  having  taken  advantage  of  the 
process  of  the  court  to  obtain  possession  of 
the  land.  The  owner  had,  on  demand,  the 
right  to  a  trial  for  the  purpose  of  recovering 
damages,  and  this  right  is  given  In  that  ac- 
tion without  having  to  institute  a  separate 
action  for  that  purpose. 

[S]  Nor  is  the  Judgment  correct  If  It  be 
treated  as  a  final  one  <m  the  pleadings  and 
exhibits.  The  deed  executed  by  the  Arkan- 
sas Cotton  Oil  Company  to  WlUey  and  Grebs 
contained  the  following  recital: 

"But  this  deed  is  made  subject  to  the  right 
of  public  authorities  of  the  city  of  Helena, 
to  maintain  a  levee  over  and  across  lots  twen- 
ty-three (23),  twenty-four  (24),  twenty-five 
(25),  twenty-six  (26),  twenty-seven  (27),  and 
twenty-eight  (28),  as  now  located  and  occupied, 
and  to  connect  the  levee  on  said  lots  with  the 
line  of  levee  now  constructed  and  to  be  con- 
structed, and  to  remove  such  portion  of  the 


said  building  as  may  be  necessary  to  make 
such  connection." 

It  does  not  anywhere  appear  In  the  plead- 
ings or  proof  that  appellant  was  privy  to 
that  deed,  and  it  must  be  assumed,  in  the 
absence  of  a  showing  to  that  effect,  that  ap- 
pellee was  a  stranger  to  It  A  rule,  appai^ 
oitly  universal  in  its  appUcatlmi,  seems  to 
be  that— 

"A  reservation  or  exception  in  favor  of  a 
stranger  to  the  conveyance  is  void  or  inopera- 
tive," and  that  a  grantee  in  a  deed  "contain- 
ing a  reservation  or  exception  in  favor  of  a 
stranger  to  the  conveyance  is  not  estopped  to 
deny  its  efiScacy."  Beardslee  v.  New  Berlin 
Light  &  Power  Co.,  207  N.  Y.  S4,  100  N.  E. 
434,  Ann.  Gas.  1914B,  1287. 

In  order  to  establi^  the  right  on  the  pert 
of  appellee  to  the  nse  of  the  land  In  contro- 
versy without  compensation  to  the  ownw,  it 
would  be  necessary  to  show  that  It  obtained 
said  right  from  the  owners  in  the  chain  of 
appellant's  title  prior  to  the  conveyance  to 
VVilley  and  Crebs. 

For  the  error  in  dismissing  the  action,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  (^ilnion. 


SLOAN  V.  BUTLER.     (No.  250.) 

(Supreme  Court  of  Aricansas.    March  28^ 
1021.) 

Trover  and  ooaverslon  4=322— Opportunity  to 
recover  poeseMion  ao  defsassL 

One  whose  property  has  been  unlawfully 
converted  may  recover  its  value  from  the  tort- 
feasor, regardless  of  an  (^portunity  to  recov- 
er the  possession  of  the  property  from  another. 

Appeal  from  Circuit  Court,  Crawford 
County;   Jas.  Cochran,  Jndge. 

Suit  by  J.  C.  Sloan  against  John  Butler. 
Judgment  for  defendant  in  circuit  court  on 
appeal  from  Justice  court,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Starblrd  &  Starfoird,  of  Alma,  for  appel- 
lant 

HUMPHRETS,  J.  Appelant  Instituted 
suit  against  appellee  before. a  Jnstiee  of  the 
peace  In  Crawford  county.  Ark.,  to  recover 
$60  on  account  of  the  alleged  unlawful  con- 
version by  appellee  of  a  rule  belonging  to 
appellant  Appellee  denlfd  that  he  unlawfully 
converted  the  mule,  and  the  trial  upon  this 
issue  resulted  in  a  Judgment  in  favor  of  ap- 
pellee, from  which  appellapt  prosecuted  an 
appeal  to  the  circuit  court  of  said  county.  In 
the  circuit  court  the  cause  was  stibmitted  to 
a  Jury  upon  the  pleadings,  evidence,  and  in- 
structions of  the  court  with  like  result    An 
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appeal  from  the  drciilt  court  Judgment  has 
been  duly  prosecuted  to  this  court 

The  record  disclosed  that  the  mule  In 
question  was  owned  by  appellant;  that  Its 
maximum  value  was  $50;  that  it  escaped 
from  his  pasture  and  wandered  away.  There 
was  evidence  tending  to  show  that  appellee 
later  found  the  mule  trespassing  upon  his 
land,  took  It  up,  and,  without  complying  with 
the  estray  laws,  sold  or  gave  it  to  Everett 
Riddle.  There  was  also  evidence  tending  to 
show  that  Everett  Riddle  himself  took  the 
mule  up  without  the  assistance  of  appellee, 
and  retained  possession  thereof. 

Appellant  testified  that  he  made  no  effort 
to  recover  the  possession  of  the  mule  from 
Riddle  because  he  had  already  instituted 
suit  against  appellee  for  converting  it 

Over  the  objection  and  exception  of  ap- 
pellant, the  court  sent  the  case  to  the  Jury 
upon  the  theory  that  he  had  no  right  to  re- 
cover damages  from  appellee  for  the  unlaw- 
ful conversion  of  his  mule  If  he  could  have 
recovered  the  mule  from  Everett  Riddle  and 
failed  to  do  so.  One  whose  property  has 
been  unlawfully  converted  may  recover  its 
value  from  the  tort-feasor  regardless  of  an 
opportunity  to  recover  the  jjossession  of  the 
property.  Norman  v.  Rogers,  29  Ark.  3G5; 
Warner  v.  Capps,  37  Ark.  32 ;   38  Cyc.  2060. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 
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(Supreme  Court  of  Arkansas. 
1921.) 


March  28, 


Carriers  <8=3l59(2)— Under  bill  of  lading  dalm 
for  loss  to  be  presented  within  six  months 
from  shipment. 
Under  a  bill  of  lading  providing  that  in 
case  of  loss  or  failure  to  deliver  after  a  rea- 
sonable time  for  delivery  consignee  to  recover 
the  value  of  the  goods  should  file  a  claim  in 
wriUng  within  six  months  thereafter,  consignee 
should  present  hia  written  claim  within  six 
months  of  date  of  shipment,  and  not  with- 
in six  months  after  definitoiy  ascertaining  that 
it  had  been  made,  unless  carrier  concealed  the 
shipment  from  consignee  or  refused  to  issue  a 
duplicate  bill  of  lading  on  request,  in  which 
case  the  six  months'  period  would  date  from 
the  time  shipment  was  disdosed  to  consignee. 

Appeal  from  Gircalt  C!oart,  Crawford 
County;  Jas.  Cochran,  Judge. 

Suit  1^  T.  Guy  Reed  against  the  Missouri 
Pacific  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  diamissed. 

Pryor  &  Miles,  of  Ft.  Smith,  tor  appellant. 
J.  E.  London,  of  Van  Buren,  for  aK>ellee. 


HUJIPHREYS,  J.  Appellee  bron^t  suit 
against  appellants  before  a  Justice  of  the 
peace  in  Crawford  county  to  recover  $44.25 
on  account  of  loss  or  failure  to  deliver  a 
shipment  of  flavoring  extracts  by  D.  H.  Kyle 
from  Atkins,  Ark.,  to  ai^>ellee  at  Alma,  Ark., 
over  appellants'  railway  between  said  points. 
A  duplicate  bUl  of  lading  Issued  by  appel- 
lants to  the  consignor,  D.  H.  Kyle,  of  date 
March  1,  1918,  describing  "one  box  of  drugs," 
was  attached  to  the  itemized  account  filed 
before  the  Justice  of  the  peace  and  made  the 
basis  of  the  suit.  The  bill  of  lading  provid- 
ed that,  In  case  of  loss  or  failure  to  deliver 
the  shipment  after  a  reasonable  time  for  de- 
livery, the  consignee,  in  order  to  recover  the 
value  of  the  goods,  should  file  a  claim  In 
writing  therefor  with  app^lants  within  six 
months  thereafter.  Appellants  defended  up- 
on the  grounds:  First,  that  appellee  failed 
to  file  a  written  Vlaim  for  the  value  of  the 
goods  widiin  the  time  provided  in  the  bill  of 
lading;  second,  that  the  goods  described  in 
the  bill  of  lading  were  of  different  kind  sind 
character  from  those  specified  in  the  account 
filed  with  the  ma^strate. 

The  record  reflected  that  appellee  was  the 
general  manager  for  the  Red  Bail  Chemical 
Company,  and  T>.  H.  Kyle  one  of  his  agents; 
that  he  had  shipped  the  extracts  to  £>.  H. 
Kyle  with  the  understanding  that  he  might 
return  them  in  case  be  did  not  sell  them  and 
receive  a  credit  on  his  account;  that  he  re- 
quested his  salesman,  Kyle,  to  pay  for  tlie 
extracts,  and  was  Informed  that  he  lud  re> 
turned  them;  tliat  the  shipment  did  not 
reach  him,  whereupon  lie  wrote  his  salesman 
time  and  again  for  a  blU  of  lading  or  a  dn- 
plicate  bill  of  lading  so  that  he  might  trace 
the  shipment;  that  his  salesman  replied 
that  he  did  not  have  the  original  bill  of  lad- 
ing and  could  get  no  duplicate;  that  he  in- 
stituted suit  at  Atkins  against  his  salesman 
for  the  valne  of  the  extracts;  that,  when  he 
went  to  Atkins  to  attend  the  trial,  Kyle  in- 
sisted that  he  had  shipped  the  extracts  to 
him;  they  then  called  on  the  agent  and  ob- 
tained the  duplicate  bill  of  lading  made  the 
basis  of  the  suit;  that,  after  obtaining  It,  he 
dismissed  the  suit  against  Kyle,  and,  upon 
his  return  to  Alma  in  January,  1919,  present- 
ed a  claim  for  the  value  of  the  extracts  to 
appellants ;  that  he  had  no  personal  knowl- 
edge as  to  whether  the  box  of  drugs  described 
in  the  biU  of  lading  contained  the  extracts 
itemized  in  the  account  filed  tn  the  magis- 
trate's court 

At  the  conclusion  of  the  evidence  appel- 
lants requested  the  court  to  direct  a  verdict 
In  their  favor,  which  the  court  refused  to  do, 
and,  over  the  objection  of  appellants,  sul>- 
mltted  the  cause  to  the  Jury  upon  the  theory 
that  appellee  had  six  montbs,  under  the 
terms  of  the  bill  of  lading,  after  definitely 
ascertaining  that  the  shipment  had  be^i 
made,  to  present  his  claim  for  the  loss  of  the 
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goods  or  for  fiillure  to  deliver  same.  The 
court's  interpretation  of  the  contract,  aa  re- 
flected by  the  instructlcms  given  to  the  Jury, 
was  Incorrect  In  the  light  of  the  record,  it 
was  appellee's  duty  to  have  presented  his 
written  claim  for  the  value  of  the  goods  with- 
in six  months  after  the  sliipment  was  made. 
The  original  bill  of  lading  was  issued  and 
delivered  to  the  consignor,  D.  H.  Kyle,  who 
was  the  agent  and  salesman  for  appellee.  No 
duty  rested  upon  appellants  to  furnish  appel- 
lee with  a  duplicate  bill  of  lading  unless  ap- 
pellee had  requested  or  demanded  that  they 
do  sa  CJounsel  for  appellee  contend  that  the 
record  reflects  that  such  request  or  demand 
was  made,  and  that  the  agent  of  appellants 
refused  to  furnish  a  duplicate  bill  of  lading 
in  order  to  conceal  the  loss  of  the  extracts 
en  route.  We  find  nothing  in  the  record  to 
support  such  contention.  On  the  contrary, 
the  evidence  reflects  that,  when  appellee 
called  upon  the  agent  at  Atkins,  in  company 
with  D.  H.  Kyle,  the  agent  produced  the 
bill  of  lading  showing  that  "one  box  of 
drugs"  had  been  shipped  on  March  1,  1918, 
aud  furnished  a  duplicate  of  such  bill  of  lad- 
ing to  Kyle,  who  turned  it  over  to  appellee. 
Of  course,  if  appellants,  through  their  agent, 
liad  concealed  the  shipment  from  appellee  or 
had  refused  to  issue  appellee  a  duidlcate  bill 
of  lading  upon  request,  the  six  months'  peri- 
od within  which  appellee  might  present  a 
claim,  under  the  terms  of  the  bill  of  lading, 
would  necessarily  date  from  Oie  time  the 
shipment  was  disclosed  to  the  consignee.  As 
stated  above,  the  facts  do  not  show  or  war- 
rant an  inference  that  appellants  denied  or 
oonoealed  the  shipment;  hence  the  court 
erred  in  refusing  to  direct  a  verdict  upon  the 
record  for  ai^)ellants. 

For  the  error  indicated,  the  judgment  Is 
reversed,  and  the  cause  dismissed. 


BROWN   V.   EPPERSON   et   al.     (No.   243.) 

(Supreme     Court     of     Arkansas.     March    28, 
1921.) 

Counties  <8=»74(3)— County  treasurer  net  enti- 
tled to  commissions  on  sums  deposited  In 
bank  by  drainage   district   commissioners. 
Under    the    general    drainage    laws    (Acts 
1909,  No.  279,   S   10;   AcU  1913,  No.  177,  § 
17,  amending  Acts   1909,  No.  279,   and  Acts 
1911,  No.   221)   the  treasurer  of  a  county  is 
not  entitled  to  any  commissioos  on  sums  de- 
posited with  him  by  the  collector,  but  which 
the  commissioners  of   a  drainage   district   of 
the  county  had  the  discretion  to,  and  did,  de- 
posit in  bank  on  terms  and  conditions  prescrib- 
ed. 

Appeal    from    Circuit    Court,    Arkansas 
County;   W.  B.  Sorrells,  Judge. 


Action  by  James  Eppenon  and  others 
against  B.  M.  Brown.  From  judgment  for 
plaintiffs,  defendant  aK>eals.    Affirmed. 

J.  M.  Henderson,  Jr.,  of  De  Witt,  for  ap- 
pellant. 

'  Bobert  B.  Holt,  of  Stuttgart,  for  appel- 
lees. 

WOOD,  J.  This  action  was  brought  by 
the  appellees  as  commissioners  of  J.  B.  Wulff 
drainage  district  No.  4  of  Arkansas  county 
against  the  appellant,  who  was  the  treasurer 
of  such  county,  to  recover  the  sum  of  $243.5-3. 
whidi  the  appellees  alleged  were  commis- 
sions on  drainage  taxes  turned  over  by  the 
collector  of  Arkansas  county  to  the  &ppe\- 
lant  as  county  treasurer.  The  a]H>^ees  al- 
leged that  appellant  was  unlawfully  retain- 
ing the  above  amount  for  his  commission. 

The  appellant,  in  his  answer,  admitted 
that  he  was  retaining  the  above  amount 
which  was  1  per  cent,  of  the  drainage  funds 
which  the  collector  had  tamed  over  to  him. 
He  alleged  that  he  received  the  drainage 
funds  and  had  the  same  in  custody  for  a 
period  of  from  10  to  60  days,  and  during 
that  time  was  responsible  for  same  under  his 
bond  as  treasurer  of  the  district  He  de- 
nied that  he  was  unlawfully  retaining  the 
amount  claimed  as  his  commission,  but  aver- 
red that  he  was  lawfully  entitled  to  same. 
The  cause,  by  consent,  was  submitted  to  the 
court  sitting  as  a  Jury  and  the  court  found 
that  for  four  years  in  succession  the  treas- 
urer of  the  district  each  year  had  retained 
a  commission  of  1  per  cent  of  the  drainage 
funds  which  the  collector  had  tamed  over 
to  him,  amounting  in  the  aggregate  to  the 
sum  dalmed  In  the  complaint;  that  the  re- 
tention of  said  commissions,  under  Act  177 
of  the  Acts  of  1913,  was  nnlawfaL  The 
court  thereupon  entered  a  judgment  In  favor 
Of  the  appellees  for  the  amount  claimed  by 
them,  and  from  that  judgment  la  this  ap- 
peal. 

The  only  question  presented  for  our  con- 
sideration is  whether  or  not  the  appellant 
was  entitled  to  the  commissions  retained  by 
him  as  found  by  the  court  This  question 
Involves  the  construction  of  section  10  of 
Act  279  of  oar  Qeneral  Drainage  L«ws  (of 
the  Acts  of  1909,  p.  839),  which  Is  as  follows : 

"The  amount  of  the  taxes  herein  provided 
for  shall  be  annually  extended  upon  the  tax 
books  of  the  county,  and  collected  by  the  col- 
lector •  •  •  along  with  the  other  taxes. 
*  *  *  ;  and  the  same  shall  by  the  collector 
be  paid  over  to  the  County  Treasurer  at  the 
same  time  that  he  pays  over  the  county 
funds." 

And  section  11,  which  provides: 

"The  treasurer  shall  pay  out  no  money,  save 
upon  the  order  of  the  board,  and  upon  a  war- 
rant signed  by  the  chairman  thereof.    He  shall 
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t}e  allowed  a  commission  not  exceeding  one  per 
centum  upon  all  sums  lawfully  paid  out,  to  be 
fixed  by  the  board;  and  he  shall  give  special 
bond  in  a  sum  to  be  fixed  by  the  county  court 
as  treasurer  of  each  drainage  district.  •  ♦  • 
If  the  commissioners  deem  best,  they  may**re- 
quire  the  treasurer  to  deposit  the  funds  of  the 
district  in  a  solvent  bank,  which  will  pay  in- 
terest thereon  at  not  less  than  three  nor  ex- 
ceeding four  per  cent.,  and  shall  give  a  good 
bond,  conditioned  that  said  funds  shall  be  safe- 
ly kept,  and  paid  out  in  accordance  with  law. 
Said  order  shall  relieve  the  treasurer  and  his 
bondsmen  from  liability  from  loss  of  such 
funds  through  the  insolvency  of  said  bank  and 
its  bondsmen;  but  no  such  order  shall  be  ef- 
fective unless  in  writing,  and  entered  on  the 
minutes  of  the.  board  before  said  funds  are 
deposited  with  such  bank." 

Also  section  17  of  Act  177  of  the  Acts  of 
1913,  which  amends  Act  279  of  the  Acts  of 
1909,  supra,  and  also  Act  221  of  the  Acts  of 
1011.  The  only  part  necessary  to  set  forth 
of  Act  177  of  the  Acts  of  1918  is  as  follows: 

"Sec.  17.  If  the  commissioners  deem  best, 
they  shall  deposit  the  funds  of  the  district  in 
a  solvent  bank  which  will  pay  interest  at  not 
less  than  three  nor  exceeding  four  per  cent., 
and  shall  give  a  good  bond,  conditioned  that 
said  fund  shall  be  safely  kept  and  paid  out  in 
accordance  with  the  law.  Said  order  shall  re- 
lieve the  treasurer  and  his  bondsmen  from 
liability  for  loss  of  such  funds  through  the  in- 
solvency of  said  bank  and  its  bondsmen,  and 
no  commission  shall  be  paid  the  treasurer  on 
■urns  so  deposited,  and  said  bank  shall  pay  out 
the  funds  only  on  warrants  drawn  upon  it  as 
prescribed  for  funds  in  the  hands  of  Uie  treas- 
nrer." 

The  above  provisions  of  the  respective 
statutes  are  in  pari  materia.  When  so  con- 
strued. It  Is  manifest  that  the  lawmakers  In- 
tended that  the  treasurer  should  not  be  al- 
lowed any  commissions  on  sums  which  had 
been  deposited  with  him  by  the  collector, 
but  which  the  commissioners  of  the  district, 
under  authority  of  the  last  act,  had  the  dis- 
cretion to  and  had  deposited  'in  a  bank  upon 
terms  and  conditions  therein  prescribed. 
Whctn  the  acts  are  read  in  connection  with 
eacl>  other,  it  appears  that  when  the  com- 
missioners deposited  the  money  In  bank,  the 
treasurer  was  to  be  relieved  of  all  the  du- 
ties and  responsibilities  connected  with  such 
funds  which  had  been  Imposed  upon  him  nn- 
der  the  provisions  of  Act  279,  supra,  except 
the  mere  dnty  of  acting  as  a  conduit  for  the 
passing  of  the  money  from  his  hands  into 
the  hands  of  the  commissioners  and  the  de> 
pository  bank,  which  they  had  selected. 
This  duty  is  not  a  complex  or  onerous  one, 
and  it  Is  clear  it  was  not  the  purpose  of  the 
Legislature  to  allow  him  any  commission  for 
the  performance  of  that  duty.  Since  he  was 
relieved  of  the  duties  and  responsibilities  in- 
cident to  the  handling  and  disbursement  of 


the  funds  as  provided  by  Act  279,  supra.  It 
was  the  intention  of  the  lawmakers  as  ex- 
pressed In  section  17  of  Act  177,  supra,  that 
"no  commission  shall  be  paid  Ok  treasurer 
on  sums  so  deposited." 

It  will  be  observed  that  section  11  of  Act 
279,  supra,  and  section  17  of  Act  177,  supra, 
are  almost  precisely  the  same,  except  sec- 
tion 17  of  the  latter  act  contains  the  words, 
"no  commission  shall  be  paid  the  treasurer 
on  sums  so  deposited,"  above  quoted.  These 
words  are  significant,  and  they  must  be  con- 
strued to  mean  that  the  treasurer  was  not 
to  receive  any  commission  on  moneys  of  the 
drainage  district  which  had  merely  passed 
through  his  hands  as  a  conduit  from  the  col- 
lector of  the  district  to  the  commissioners 
and  the  depository  selected  by  them.  If 
this  construction  results  In  imposing  upon 
the  treasurer  a  special  duty  of  temporarily 
boldlng  and  turning  over  funds  for  which 
no  specific  compensation  Is  awarded  blm, 
nevertheless  such  is  the  law,  and  many  du- 
ties are  required  of  nearly  aU  imbUc  (^cers 
as  Incidental  or  connected  with  their  official 
positions,  for  which  no  spedflc  remuneration 
to  allowed.  Public  officials  can  only  receive 
such  compensaticm  as  is  expressly  allowed 
them  by  law. 

The  construction  ot  these  statutes  by  the 
trial  court  was  correct,  and  Its  Judgment  Is 
therefore  affirmed. 


LINNEY  V.  E.  C.  LINNEY  tu  CO.    (No.  247.) 

(Supreme  C!ourt  of  Arkansas.    March  28, 
1921.) 

1.  Courts  <8=»l 2(2)— Nonresident  may  sue  In 
state  courts  notwittistandlng  diversity  of  citi- 
zenship. 

A  nonrerident  may  bring  an  action  in  the 
state  courts  even  though,  on  account  of  bis 
residence  in  other  state,  he  might  have  brought 
the  suit  in  the  first  instance  in  the  federal  court 
because  of  diverse  citizenship. 

2.  Appeal  and  error  «s>639(l)— Reoord  lnsuffl> 
clent  where  court  Is  unable  to  ascertain  -  re- 
lief expeoted  or  grounds  railed  on  by  plain- 
tiff. 

Where  the  pleadings  were  not  sufficiently 
abstracted  to  enable  the  Supreme  Court  to 
know  upon  what  allegations  plaintitt  expected 
relief,  or  to  enable  it  to  know  what  relief  plain- 
tiff expected,  the  abstract  of  record  was  in- 
sufficient under  Supreme  Court  rule  No.  9,  and 
the  appeal  will  be  dismissed. 

Appeal  fr(ai  Pulaski  Chancery  Court;   J. 
B.  Martlneau,  Chancellor. 

Action  by  E.  C.  Llnney  against  B5.  O.  lin- 
ney  &  Co.    Plaintiff's  motion  to  dismiss  cause 
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for  want  of  jurisdiction  denied,  and  idaln- 
tlif  appeals.    Appeal  dismissed. 

Oscar  H.  Winn,  of  little  Bock,  for  appel- 
lant. 

Carmichael  &  Brooks,  of  Little  Bock,  tor 
appellee. 

SMITH,  J.  Appellant  was  tlie  plaintilf  be- 
low, and  in  the  brief  on  his  appeal  to  this 
conrt  has  this  to  say  of  his  pleading: 

"As  shown  in  the  transcript  at  pages  12 
to  22,  plaintiff  having  no  funds  witii  which  to 
publish  the  complaint,  the  amendment  and  sup- 
plemental complaint,  and  appellant's  only  op- 
portunity to  present  Esme  to  the  court  is  to  ask 
the  reading  by  the  judge  the  transcript  as  fol- 
lows: Pages  1  to  22,  indusive,  and  pages  82 
to  37,  inclusive,  and  pages  43  and  44." 

After  this  statement  there  fellows  next  in 
order  what  appears  to  be  a  "motion  to  dis- 
miss for  want  of  Jurisdiction,"  which  was 
filed  by  appellant  in  the  court  below.  This 
motion  appears  to  have  been  copied  in  full 
and  reads  as  follows: 

"Since  it  was  shown  in  the  testimony  and 
since  the  plaintiff  is  a  citizen  of  the  state  of 
Tennessee,  and  since  he  has  not  any  deeire  or 
inclination  or  intention  to  change  his  15  years' 
residence  and  citizenship  in  the  state  of  Ten- 
nessee, plaintiff  requests  that  this  cause  and 
suit  be  ^missed,  or  that  same  be  permitted  to 


be  remored  to  the  United  States  District  Conrt 
upon  the  proper  application  being  filed  either 
in  this  court  or  the  federal  court." 

Thereafter  follows  an  abstract  of  a  danur- 
re<^  and  an  answer  and  a  crosB-ccNnplaint 
filed  by  appellee.  The  brief  contains  no  ab- 
stract of  the  decree,  but  It  appears  from  tbe 
argument  made  that  tbe  court  refused  to 
dismiss  the  cause  for  want  of  Jurisdiction. 
In  the  argument  which  appellant  makes  in 
his  brief  he  says  that  there  was  involved  the 
question  of  tbe  use  and  lnfringem«it  of  a 
trade-mark,  of  which  only  the  fedesral  court 
would  hare  Jurisdiction. 

The  pleadings  have  not  been  snfficiently 
abstracted  for  us  to  know  upon  what  allega- 
tions ai^)ellant  expects  relief  nor,  indeed, 
what  relief  he  expects. 

[1]  His  motion  to  dismiss  recites,  as  a 
ground  therefor,  the  diverse  citizenship  of 
the  litigants.  But  appellant  was  himself  the 
plaintiff,  and  the  courts  of  this  state  are 
open  to  him,  although,  on  account  of  his  resl- 
doice  in  anotlier  state,  he  might  have 
brought  tbe  suit  In  tbe  first  instance  in  the 
federal  court. 

[2]  There  has  been  no  substantial  compli- 
ance with  rule  9  of  this  court,  requiring  an 
abstract  of  tbe  record  In  tbe  case,  and  for 
this  reason  the  appeal  must  be  dismissed. 

It  is  so  ordered. 
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MARTIN  at  ox.  V.  JONES  at  al.  (two  eases). 
(Noa.  21 171,  21172.) 

(Supreme  Conrt  of  Missouri,  Division  No.  2. 
Dec.  15,  1020.  Motion  for  Rehearing  De- 
nied Dec.  30,  1920.  Motion  to  Transfer  to 
Court  in  Banc  Denied  March  7,  1821.) 

1.  Covaaaata  <8=9l30(5)— Raformatloa  of  la- 
atninieata  «s»l3(l)— Veader  aad  pareliaaar 
^=>334(7)— Parchasara  aatltlad  ta  raoovar 
for  shortage  la  aoreage. 

Where  the  purcbaaera  of  land  contracted 
for  some  180  acres  for  an  agreed  consideration 
of  $5,500,  and  the  sellers  delivered  to  them  a 
■warranty  deed,  with  general  covenants  at- 
tempting to  convey  the  180  acres,  and  posses- 
sion waa  delivered  to  the  parchasers  of  all  of 
such  180  acres  except  a  certain  40  acres  which 
the  sellers  did  sot  own,  the  pnrehaaara  are  en- 
titled to  recover  under  their  contract  and  war- 
ranty deed  from  the  sellera  the  reasonable  val- 
ue of  the  40  acres  they  did  not  receive,  and  the 
deed  from  the  sellers  to  the  purchasers  on  such 
payment  should  be  reformed  and  corrected  to 
eliminate  the  40  acres  which  the  sellers  did  not 
own. 

2.  Qulatlag  title  iS=>28— Court  liad  Jurladlctioa 
to  determine  question  as  to  whether  defend- 
ant grantors  can  recover  from  their  preda- 
cessor  for  what  he  did  not  convey  them. 

In  view  of  Hev.  St.  1909,  §  2535,  in  suit  by 
the  purchasers  of  land  against  their  immediate 
and  remote  grantora  to  reform  their  deed  and 
to  quiet  title,  wherein  plaintiff's  immediate 
grantora  also'  sought  by  croaa-bill  to  reform 
a  deed  in  respect  to  the  same  land  by  their 
predecessor,  plaintiff's  remote  grantor,  the 
court  had  jurisdiction  to  determine  whether 
plaintiff's  grantors  can  recover  from  their  pred- 
ecessor the  value  of  other  land  whidi  should 
have  been  included  in  the  conveyance. 

3.  Process  ®=34— Not  necessary  oh  cross-bill 
where  pleadings  and  appearance  gave  Juris- 
diction of  parties  and  subject-matter. 

In  suit  by  the  purchasers  of  land  against 
their  imtiicdiate  and  remote  grantors  to  reform 
their  deed,  and  to  quiet  title,  wherein  plaintiff's 
immediate  grantors  also  sought  by  cross-bill 
to  reform  a  deed  in  respect  to  the  same  land 
by  their  predecessor,  plaintiff's  remote  gran- 
tor, the  court  had  jurisdiction  to  determine 
whether  plaintiff's  grantors  can  recover  from 
their  predecessor  the  value  of  other  land  which 
should  have  been  included  in  the  conveyance, 
though  there  was  no  process  on  the  cross-bill; 
the  pleadings  and  the  appearance  of  the  par- 
ties having  given  Jnriadiction  of  the  parties 
and  subject-matter. 

4.  Equity  <$=339(l)— May  retain  jurisdiction  to 
settle  question  on  cross-bill  Involving  lands 
other  than  those  Involved  In  the  deolaratlon. 

In  suit  by  the  purchasers  of  land  against 
their  immediate  and  remote  grantors  to  reform 
their  deed,  and  to  quiet  title,  wherein  plaintiff's 
immediate  grantors  also  sought  by  cross-bill  to 
reform  a  deed  in  respect  to  the  same  land 
by  their  predecessor,  plaintiff's  remote  grantor, 
the  court  had  jurisdiction  to  determine  whether 
plaintiffs  grantors  can  recover  from  their  pred- 
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ecessor  the  value  of  other  land  which  ahonld 
have  been  indnded  in  the  conveyance,  on  the 
theory  that  equity,  having  acquired  jurisdiction 
of  the  partiea  and  subject-matter,  may  aettle 
the  entire  controveray. 

5.  Covenanta    «=384— Ultimata    grantaaa    bad 
right  to  ana  arlginal  aeller  on  ooveaanta  of 
warranty  or  to  aua  thair  owa  graator  oa  hla 
ooveaaata. 
Where  land  waa  conveyed  twice   with  a 
deficiency,  in  acreage,  the  ultimate  grantees  had 
legal  right  to  sue  the  first  grantor  on  his  cove- 
nants of  warranty  to  hia  grantee,  or  to  sue 
such  grantee,  their  own  grantor,  on  the  cove- 
nants contained  in  his  deed  to  Uiem. 

Appeal  from  Circuit  Ciourt,  Montgomery 
County;   Ernest  S.  Gantt,  Judge. 

Action  bjr  ]Bob«rt  L.  Martin  and  wife 
against  Porter  Jones  and  wife  and  others. 
From  the  decree,  plaintiffs  and  defendant 
Jones  appeal.  Reversed  and  remanded,  with 
dlrectlona  to  aet  aside  decree  and  to  «iter 
new  decree  tn  conformity  with  the  opinion. 

Plaintiffs,  Robert  I*  Martin  and  wife, 
brought  this  action  in  the  circuit  court  of 
Lincoln  county,  Mo.,  on  July  14,  1917,  and  it 
waa  transferred  on  change  of  venue  to  Mont- 
gomery county.  Mo.,  and  tried  there.  They 
sought  to  reform  and  correct  a  deed  made 
by  Porter  Jones  and  wife  to  them  for  certain 
ladds  located  in  Lincoln  county  aforesaid. 
They  also  sought  to  reform  and  correct  a 
deed,  in  respect  to  the  same  land,  from  Qlad- 
ney  to  Jones,  and  also  to  reform  and  correct 
a  deed  as  to  same  land  from  Briscoe  to  Glad- 
ney. 

It  is  alleged,  and  the  undisputed  facts  dis- 
close, that  each  of  the  three  deeds  above 
onentioned,  through  mistake  and  oversight, 
failed  to  convey  the  southeast  quarter  of  lot 
No.  2  of  the  northeast  quarter  of  section  4, 
township  49,  range  2  east,  in  Idncoln  county, 
Mc  which  should  have  been  contained  there- 
in. Plaintiffs  likewise  sought  to  recover 
from  Jones  the  reasonable  value  of  40  acres 
of  land,  which  they  claim  to  have  bought 
from  Jones,  and  which  he  failed  to  convey 
and  deliver  to  them. 

Jones  denied  plaintiffs*  right  of  recovery, 
admitted  that  the  above  land  In  lot  2  should 
have  been  inserted  in  his  deed  to  plaintiffs, 
and  by  way  of  answer  to  plaintiffs'  case  al- 
leged that  the  land  hereafter  mentioned  in 
lot  1  of  the  northwest  quarter  of  section  3, 
contained  In  his  deed  to  plaintiffs,  was  in- 
serted there  through  mutual  mistake,  and 
asks  that  said  deed  be  corrected  so  as  to 
exclude  said  40  acres.  The  answer  of  Jones 
also  contained  a  cross-bill  against  defend- 
ant Gladney,  in  which  be  seeks  to  recover 
from  Gladney  the  reasonable  value  of  40 
acres  of  land,  wliich  he  claims  to  have 
bought  from  Gladney,  and  which  the  latter 
did  not  convey  and  deliver  to  him. 
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Oladney  answered  plaintiffs'  case,  and  ad- 
mitted tbat  hlB  deed  to  Jones  should  contain 
the  Bontiieast  quarter  of  lot  No.  2  of  the 
northeast  quarter  of  section  4  aforesaid, 
which  was  omitted  therefrom  through  mu- 
tnal  mistake.  He  also  alleged  that  in  his 
deed  to  Jones,  through  mutual  mistake,  the 
west  half  of  lot  1  of  the  northwest  quarter 
of  section  3,  township  49,  range  2  east,  was 
erroneously  inserted  therein,  and  prays  for 
the  reformation  of  said  deed  by  striking 
therefrom  said  40-acre  tract 

The  trial  court  reformed  and  corrected  the 
resi)ectlve  deeds  from  Briscoe  to  Gladney, 
from  Gladney  to  Joues,  and  from  the  latter 
to  plaintifCs,  so  as  to  have  the  same  contain 
the  southeast  quarter  of  lot  No.  2  of  the 
northeast  quarter  of  section  4  aforesaid.  It 
was  conceded  by  all  the  parties  that  this 
correction  should  be  made. 

The  trial  court  allowed  a  correction  of  the 
deed  from  Jones  to  plaintiffs  by  striking 
therefrom  the  40  acres  in  lot  1  aforesaid, 
and  refused  to  allow  plaintiffs  any  damages 
on  account  of  the  failure  of  Jones  to  convey 
to  them  40  acres,  which  they  claim  to  have 
purchased  and  paid  for,  but  did  not  get. 
From  this  branch  of  the  case  plaintiffs  ap- 
pealed to  this  court 

The  trial  court,  in  its  decree,  permitted  a 
correction  of  the  deed  from  Gladney  to 
Jones,  so  as  to  strike  therefrom  the  40  acres 
in  lot  1  aforesaid,  and  refused  to  give  Joues 
a  judgment  against  Gladney  for  40  acres 
which  he  claimed  to  have  bought  and  paid 
(or,  but  did  not  get  E*rom  this  branch  of 
the  case,  Jones  appealed. 

The  case  is  pending  in  this  court  upon  the 
cross-appeals  of  plaintiffs  and  Jones,  as 
shown  by  the  records  in  21171  and  21172. 
Both  cases  have  been  consolidated,  and  wUl 
be  disposed  of  as  a  single  case. 

In  order  to  avoid  repetition,  we  will  con- 
elder  the  remainder  of  the  case  In  the  opin- 
ion. 

Derwood  Williams,  of  Troy,  S.  S.  Nowlln, 
of  Montgomery  City,  and  Pearson  &  Pear- 
son, of  Louisiana,  Mo.,  for  appellants  Martin. 

Sutton  &  Huston,  of  Troy,  and  Rosenberger 
&  Dowell,  of  Montgomery  City,  for  appel- 
lant Porter  Jones. 

Frank  Howell,  of  Troy,  William  0.  Hughes, 
of  Montgomery  City,  and  Creech  4  Penn, 
of  Troy,  for  respondent  William  A.  Gladney. 

BAILEX,  0.  (after  stating  the  facts  as 
above).  1.  This  Is  a  proceeding  in  equity, 
brought  by  plaintiffs  against  all  of  the  de- 
fendants, to  quiet  and  perfect  their  title, 
by  tixe  reformation  and  corr^tion  of  a  deed 
from  George  W.  Briscoe  and  wife  to  Wm.  A. 
Gladney,  and  to  reform  and  correct  a  deed 
from  Wm.  A.  Gladney  and  wife  to  Porter 
Jones,  and  to  reform  and  correct  a  deed 
from  Porter  Jones  auU  wife  to  plaintiffs.  In 
each  of  the  three  deeds  just  mentioned,  the 


grantors  therein  intended  to  convey,  and  «»- 
tracted  to  convey,  to  their  respective  gran- 
tees the  southeast  quarter  of  lot  No.  2  of 
the  northeast  quarter  of  sectltm  4,  In  town- 
ship 49,  range  2  east  in  Lincoln  county.  Mo., 
but,  through  oversight  and  mutual  mistake, 
each  of  said  deeds  failed  to  describe  and  in- 
clude the  land  supra,  which  should  have 
been  Included  therein.  The  above  land  la 
described  in  some  portions  of  the  record  as 
the  south  half  of  east  half  of  lot  No.  2  of 
the  northeast  quarter  of  section  4,  afore- 
said, but  both  descriptions  cover  the  same 
land.  It  is  conceded,  by  all  the  parties  to  this 
action,  that  the.  above  deeds  should  be  re- 
formed and  corrected,  so  that  each  should 
contain  the  laud  above  described.  The  trial 
court  reformed  and  corrected  said  deeds  as 
above  indicated,  and  its  ruling  end  decision 
in  respect  to  said  matter  is  hereby  approved. 

[1]  2.  Plaintiffs  allege,  and  the  evidence 
shows,  that  they  contracted  to  purchase  from 
Porter  Jones  180.40  acres  of  land  in  Lincoln 
county.  Mo.,  for  the  agreed  consideration  of 
$5,500,  which  was  paid  to  Jones  by  the  ex- 
ecution and  delivery  to  him  of  a  deed  to  100 
acres  of  land  In  Lincoln  county.  Mo.,  de- 
scribed as  follows:  All  of  the  southwest 
quarter  of  section  14,  In  township  48.  of 
range  2  west  and  also  by  the  payment  to 
Jones  of  $1,600  In  cash..  It  further  appears 
from  the  evidence  that  Jones  and  wife,  on 
January  6,  1917,  executed  and  delivered  to 
plaintiffs  a  warranty  deed,  "with  general 
covenants  of  warranty,  and  attempted  to 
convey  therein  180.40  acres  of  land  In  Lin- 
coln county.  Mo.,  to  plaintiffs  for  the  ex- 
pressed consideration  of  $6,000,  but  for  the 
actual  consideration  of  $5,500,  as  heretofore 
stated.  We  find  from  the  evidence  that  pos- 
session was  delivered  to  plaintiffs  of  all  the 
land  described  in  said  deed,  Including  the 
southeast  quarter  of  lot  No.  2  of  the  north- 
east quarter  of  section  4,  In  township  49,  of 
range  2.  east  In  Lincoln  county.  Mo.,  except 
the  west  half  of  lot  No.  1  of  the  northwest 
quarter  of  section  3,  in  township  49,  of  range 
2  east,  in  said  county,  containing  40  acres  of 
land,  which  said  Jones  and  wife  did  not  ovni, 
and  to  wblch  they  had  no  title.  In  other 
words,  we  find  from  the  evidence  that  under 
the  written  contract  between  plaintiffs  and 
Jones,  read  In  evidence  and  described  In  pe- 
tition, and  by  the  terms  of  the  warranty 
deed  from  Jones  and  wife  to  plaintiffs,  the 
latter  paid  Joues  for  40  acres  of  land  which 
he  did  not  convey  or  deliver  to  them. 

We  are  of  the  opinion  from  the  evidence 
before  us  that  plaintiffs  are  entitled  to  re- 
cover, under  the  contract  and  warranty  deed 
aforesaid,  the  reasonable  value  of  the  40 
acres  they  did  not  receive,  which  we  find 
from  the  evidence  is  $1,222.20,  and  wtaidi 
should  bear  Interest  at  the  rate  of  6  per  cent 
per  annum  from  January  6,  1917,  until  paid ; 
and  which  said  sum  of  $1,222J20,  with  In- 
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terest  as  aforesaid,  should  be  declared  a 
lien  on  the  180  acres  aforesaid,  conveyed  by 
plaintiffs  to  Jones,  subject  to  tbe  deed  of 
trust  on  said  land  made  by  Jones  and  wife 
In  January,  1917,  to  Charles  Martin,  as  tms- 
tee  for  George  McGregor. 

8.  Defendants  Jones  and  wife  in  their  an- 
swer and  cross-bill  allege,  and  the  evidence 
shows,  that  they  did  not  own  the  west  half 
of  lot  1  of  the  northwest  quarter  of  section 
3,  township  49,  range  2  east,  as  aforesaid; 
that  through  mutual  mistake  said  land  was 
described  In  the  deed  from  Jones  and  wife 
to  plaintiffs  aforesaid,  when  it  should  not 
have  been  included  therein. 

Having  required  defendant  Jones  to  pay 
the  damages  aforesaid  for  the  loss  of  40 
acres  which  he  did  not  convey  to  plaintiffs, 
as  required  by  the  cmitract  and  deed  afore- 
said, the  warranty  deed  from  Jones  and 
wife  to  plaintiffs,  bearing  date  January  6, 
191T,  should  stand  reformed  and  be  correct- 
ed, so  that  the  west  half  of  lot  No.  1  of  the 
northwest  quarter  of  section  3  aforesaid 
shall  be  excluded  therefrom,  upon  the  pay- 
ment of  the  Judgment  to  plaintiffs  aforesaid. 

The  foregoing  disposes  of  the  controversy 
between  plaintiffs  oa  tbe  one  hand  and  de- 
fendants Jones  and  wife  on  the  other.  We 
will  next  proceed  to  consider  the  controver- 
sies between  defendants  Jones  and  wife  and 
Wm.  A.  Oladney  and  wife. 

[2,  t]  4.  Defendants  Gladney  and  wife 
challenge  the  Jurisdiction  of  the  circuit 
court,  and  incidentally  of  this  court,  to  de- 
termine in  this  action  the  question  as  to 
whether  Jones  and  wife  can  recover  from 
Glndney  the  reasonable  value  of  the  40  acres 
which  Jones  bought,  and  which  Oladney 
failed  to  deliver  and  convey  to  him. 

In  considering  the  question  of  Jurisdiction, 
we  find  tliat  plaintiffs  sued  Gladney,  as  well 
as  Jones,  for  the  purpose  of  having  the  deeds 
from  Oladney  to  Jones,  and  from  the  latter 
to  plaintiffs,  reformed  and  corrected  so  as  to 
include  tbe  southeast  quarter  of  lot  No.  2 
of  tbe  northeast  quarter  of  section  4,  town- 
ship 49,  range  2  east  aforesaid.  The  circuit 
court,  therefore,  upon  the  appearance  of 
Oladney  and  Jones  and  wife,  to  plaintiffs' 
action,  acquired  Jurisdiction  over  the  persons 
of  Gladney  and  Jones.  It  liad  likewise  Ju- 
risdiction over  the  subject-matter  of  the  ac- 
tion, and  Jurisdiction  over  the  respective 
deeds  aforesaid  from  Gladney  and  Jones,  in 
order  to  grant  plaintiffs  the  relief  prayed 
for  as  aforesaid.  Jones  answered  plaintiffs' 
case  by  confessing  tbe  mistake  made  in  his 
deed  to  plaintiffs  as  to  the  southeast  quarter 
of  lot  2  of  tbe  northeast  quarter  of  section 
4  aforesaid,  which  should  have  been  includ- 
ed therein.  In  answer  to  the  plaintiffs'  case, 
Jones  asked  the  court  to  correct  the  deed 
which  he  and  wife  made  to  plaintiffs,  so  as 
to  strike  therefrom  the  west  half  of  lot  No. 
1   of   tbe   northwest  quarter  of   section  3 


afoi-esaid.  The  court  had  before  it  the  con- 
sideration of  this  same  deed,  as  a  part  of 
plaintiffs'  case.  With  matters  in  this  shape, 
on  December  7,  1817,  defendant  Gladney  en- 
tered a  general  ai>pearance  to  plaintiffs'  ac- 
tion, and  confessed  therein  that  the  deed 
which  he  made  to  Jones  should  be  reformed 
and  corrected  so  as  to  Include  said  southeast 
quarter  of  lot  No.  2  of  the  northeast  quarter 
of  section  4  aforesaid.  So  that  the  court  of 
chancery  had  before  it,  as  part  of  plaintiffs' 
case,  tbe  deeds  from  Gladney  to  Jones  and 
from  the  latter  to  plalntiffa  It  had  Juris- 
diction at  that  time,  as  part  of  plaintiffs' 
case,  over  the  persons  of  both  Gladney  and 
Jones. 

On  September  IS,  1917,  defendant  Jones 
filed  an  amended  answer  and  cross-bill  here- 
in. The  first  part  of  said  answer  related  to 
the  isues  heretofore  considered  between 
plaintiffs  and  Jones.  The  balance  of  said 
answer  and  cross-bill  is  a  demand  of  Jones 
against  Oladney  for  damages  which  he  sus- 
tained on  the  covenants  of  warranty  in  Glad- 
uey's  deed  to  him,  wliich  was  the  same  con- 
veyance involved  in  plaintiffs'  case  against 
all  the  defendants.  In  short  Jones,  in  said 
cross-bill,  sought  the  same  kind  of  a  Judg- 
ment against  Gladney  that  plaintiffs  sought 
to  have  rendered  against  him,  and  contended 
that  in  case  plaintiffis  should  succeed  the 
Judgment  rendered  in  Ills  behalf  should  be 
declared  a  lien  on  the  lands  of  Gladney 
mentioned  in  said  cross-bill. 

On  November  30,  1917,  defendant  Gladney 
appeared  specially  in  his  plea  in  abatement, 
and  contended  therein  that  no  process  had 
been  served  on  him  in  respect  to  the  cross- 
bill of  Jones,  and  that  by  reason  thereof  the 
court  acquired  no  Jurisdiction  over  his  per^ 
son,  etc.  This  plea  was  overruled  by  the 
court,  and  leave  given  Gladney  to  plead  to 
Jones'  cross-bill  on  or  before  December  8, 
1917.  On  the  latter  date  Gladney  demurred 
to  said  cross-bill,  and  alleged  11  grounds  of 
demurrer.  On  December  11,  1917,  said  de- 
murrer was  overruled,  and  on  the  same  day 
leave  was  given  Gladney  to  answer  said 
cross-Mil  on  or  l)efore  December  12,  1917. 
On  December  12,  1917,  Gladney  applied  for 
a  change  of  venue,  and  the  cause  was  trans- 
ferred to  Montgomery  county.  Mo.  On  De- 
cember 12,  1917,  defendant  Gladney  filed  his 
plea  in  abatement  to  said  cross-bUl,  the  same 
having  been  filed  before  the  granting  of  said 
change  of  venue.  On  February  21,  1917, 
Gladney  filed  an  answer  and  plea  in  abate- 
ment to  tbe  cross-bill  aforesaid. 

The  plea  in  abatement  to  the  Jurisdiction 
of  the  court  over  his  person  was  substantial- 
ly tbe  same  as  that  overruled  by  the  circuit 
court  of  Lincoln  county.  Mo.  The  remainder 
of  said  plea  is  an  answer  to  the  cross-bill  of 
Jones.  In  said  answer  be  admits  that  tbe 
southeast  quarter  of  lot  No.  2  of  the  north- 
east quarter  of  section  4  aforesaid  was  In- 
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tended  to  be  Inserted  In  Ws  deed  to  Jones, 
as  contended  for  by  plaintiffs  and  Jones,  and 
that  the  same  was  left  out  ot  hts  deed 
through  mutual  mistake,  etc.  He  likewise 
pleads  in  his  answer  that  his  deed  to  Jones 
should  be  reformed  and  corrected  so  as  to  ex- 
clude therefrom  the  west  half  of  lot  No.  1 
of  the  northwest  quarter  of  section  3  afore- 
said, as  the  same  was  included  therein 
through  mutual  mistake,  etc.  He  concludes 
his  answer  to  said  cross-blU  of  Jones,  by 
asking  the  court  to  reform  and  correct  the 
deed  which  he  made  to  Jones,  In  respect  to 
both  the  abore  matters. 

We  have  set  out  at  length  the  foregoing 
proceedings,  in  order  td  determine  whether 
or  not  the  court  acquired  Jurisdiction  over 
the  person  of  defendant  Gladney,  In  respect 
to  the  subject-matter  of  the  cross-bill  filed 
by  defendant  Jones  aforesaid.  We  have  be- 
fore US,  as  a  court  of  equity,  plaintiffs,  Glad- 
ney, and  Jones,  all  asking  that  the  deeds 
from  Gladney  to  Jones,  and  from  the  latter 
to  plaintiffs,  be  reformed  and  corrected. 
Jones,  in  his  cross-bill,  as  a  condition  pre- 
cedent to  relief  being  granted  Gladney,  as  to 
the  west  half  of  said  lot  1,  contends  that 
the  court  should  require  him  to  respond  in 
damages  for  the  40  acres  he  agreed  to  con- 
vey and  deliver  to  Jones,  but  failed  to  con- 
vey and  deliver,  in  lieu  of  that  40  which  he 
asks  to  have  excluded  from  said  deed  on  ac- 
count of  Hie  alleged  mutual  mistake,  etc. 
We  are  fully  satisfied  from  the  facts  afore- 
said that  the  trial  court  acquired  Jurisdic- 
tion over  the  person  of  Gladney,  not  only  as 
to  the  subject-matter  of  said  cross-bill,  but 
that  it  had  Jurisdiction  to  settle  and  adjust 
all  the  matters  In  dispute,  between  plaintiffs, 
Gladney,  and  Jones,  with  respect  to  the  con- 
veyances from  Gladney  to  Jones  and  from 
the  latter  to  plaintiffs,  etc. 

The  principle  underlying  this  class  of  cases 
Is  very  clearly  and  forcefully  stated  by  Judge 
Sherwood  in  the  leading  case  of  Real  Estate 
Saving  Inst.  v.  CoUonlous,  63  Mo.  loc.  dt 
295,  as  follows: 

"The  court  had  the  Bubject-matter  of  the  suit 
within  its  grasp;  had  jurisdiction  of  that  and 
likewise  of  the  parties;  and  the  doctrine  is  too 
well  settled  to  admit  of  either  discussion  or 
dispute  that  when  a  court  of  equity  once  ac- 
quires jurisdiction  of  a  cause  it  will  not  relax 
its  grasp  upon  the  res  until  it  shall  have  avoid- 
ed a  multiplicity  of  suits  by  doing  full,  adequate, 
and  complete  justice  between  the  parties.  It 
will  not  content  itself  in  this  regard  by  any 
halfway  measures;  It  will  not  declare  that  a 
party  has  been  defrauded  of  his  rights,  and 
then  dismiss  him  with  a  bland  permission  to 
assort,  at  new  cost  and  further  delay,  those 
rights  in  another  forum." 

To  same  effect  are  Hess  W.  &  V.  Co.  v. 
Burlington  Grain  E.  Co.,  217  S.  W.  loc.  dt 
504;  Oldham  v.  Wade,  273  Mo.  loc.  dt  254, 200 
S.  W.  1053 ;  Frazier  v.  Crook,  204  S.  W.  loc. 
dt  304;  Huggins  v.  Davidson,  274  Mo.  :i4, 202 


S.  W.  loc.  dt  400;  Woolum  r.  Tarpley,  196 
S.  W.  loc.  dt  1128,  1128:  McAllster  v.  St  J. 
St  Const  Co.,  181  S.  W.  loc.  dt  58. 

We  have  carefully  examined  and  consid- 
ered the  case  of  Fulton  v.  Fisher,  239  Mo. 
lie,  133,  143  S.  W.  438,  dted  by  counsel  for 
Gladney,  as  well  as  the  other  cases  referred 
to  in  the  brief,  along  the  same  lines.  The 
Missouri  cases  referred  to  can  be  clearly  dis- 
tinguished from  those  at  bar.  We  are  satis- 
fled,  however,  upon  both  prlndple  and  au- 
thority, as  to  the  conclusion  heretofore 
reached. 

The  plaintiffs.  In  their  ^-petition,  among 
other  things,  pray  that  the  title  to  the  real 
estate  In  ccmtroversy  may  be  quieted  In  tbem. 
Both  Gladney  and  Jones,  In  their  respective 
answers,  ask  for  general  relief. 

[4]  a^eOoa  2086,  R.  S.  1909,  reads  as  fol- 
lows: 

"Any  person  claiming  any  title,  estate  or  in- 
terest in  real  property,  whether  the  aame  be 
legal  or  equitable,  certain  or  contingent  pres- 
ent or  in  reversion,  or  remainder,  whether  in 
possession  or  not  may  institute  an  action 
against  any  person  or  persons  having  or  daim- 
ing  to  have  any  title,  estate  or  interest  in  snch 
property,  whether  in  possession  or  not,  to  as- 
certain and  determine  the  estate,  title  and  in- 
terest of  said  parties,  respectively,  in  such  real 
estate,  and  to  define  and  adjudge  by  its  judg- 
ment or  decree  the  title,  estate  and  interest  of 
the  parties  severally  in  and  to  such  real  prop- 
erty. And  upon  the  trial  of  such  cause,  if  same 
be  asked  for  in  the  pleadings  of  either  party, 
the  court  may  hear  and  finally  determine  any 
and  all  rights,  claims,  interests,  liens  and  de- 
mands whatsoever  of  the  parties,  or  of  any  one 
of  them,  concerning  or  affecting  said  real  prop- 
erty, and  may  award  full  and  complete  relief, 
whether  legal  or  equitable,  to  the  several  par- 
ties, and  to  each  of  them,  as  fully  and  with  the 
same  force  and  effect  as  the  court  might  or 
could  in  any  other  or  different  action  brought 
by  the  parties,  or  any  one  of  them,  to  enforce 
any  such  right  claim,  interest  lien  or  demand, 
and  the  judgment  or  decree  of  the  court  when 
so .  rendered  shall  be  as  effectual  between  the 
parties  thereto  as  if  rendered  in  any  other, 
different  or  separate  action  prosecuted  there- 
for." 


Considered,  therefore,  as  an  equitable  ac- 
tion, in  which  the  titles  to  certain  real  estate 
are  to  be  settled  and  determined,  the  broad 
provisions  of  the  above  section  of  oar  stat- 
ute contemplate  that  all  the  matters  afore- 
said may  be  determined  in  the  present  action. 
We  will  accordingly  proceed  to  a  eonsidera- 
tlou  of  the  controversy  between  Jones  and 
Gladney,  as  presented  in  the  record. 

5.  There  is  some  conflict  between  the  tes- 
timony offered  by  Jones  and  Gladney  in  re- 
spect to  the  trade  between  them.  After  care- 
fully reading  the  evidence  before  us,  we  are 
of  Qie  opinion  that  Gladney  took  Jones  upon 
the  land  he  was  proposing  to  trade  him;  that 
he  represented  It  contalhed  180.40  acres; 
that  Jones  was  then  Ignorant  of  the  number 
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of  acres  contained  in  tbe  tract  pointed  out  by 
Gladney;  that  he  believed  the  statements  of 
the  latter  as  to  said  number  of  acres  were 
true,  and  relied  thereon ;  that  the  land  ac- 
tually shown  Jones  was  140  aqres;  that 
Gladney  agreed  to,  and  did,  make  a  warranty 
deed  to  Jones  for  180.40  acres  more  or  less, 
c<mtalning  general  covenants  of  warranty; 
that  said  deed  called  for  the  west  half  of  lot 
No.  1  of  the  northwest  quarter  of  section  8 
aforesaid,  containing  40  acres,  which  Glad- 
ney did  not  own,  and  which  he  had  prevloas- 
ly  sold  to  Oannmi;  that  possession  of  the 
land  above  conveyed,  except  said  last-men- 
tioned 40  acres,  was  delivered  to  Jones;  that 
Gladney  failed  to  convey  and  deliver  to  Jones 
40  acres  of  the  180.40  acres  which  he  agreed 
to  sell  and  convey  to  Jones,  and  which  was 
paid  for  by  the  latter  In  the  deal  l)etween 
them ;  that  by  reason  of  the  foregoing  Glad- 
ney became  liable  on  tais  covenants  of  war- 
ranty to  either  Jones  or  plaintiffs  for  the 
value  of  the  40  acres  which  he  wrongfully  in- 
cluded in  said  deed,  which  we  find  to  be  $1,- 
222^. 

[S]  It  is  contended  by  Gladney  that  ttie 
right  of  action,  it  any  existed,  on  the  cove- 
nants of  warranty  contained  in  his  deed  to 
Jones,  passed  to  plainUfTs  by  tbe  convey- 
ance from  Jones  to  the  latter.  It  may  be 
conceded  for  thje  purposes  of  the  case  that 
the  above  is  true  as  a  general  proposition  of 
law.  Allen  ▼.  Kennedy,  01  Mo.  324,  2  S.  W. 
142;  Johnson  v.  Jot^nson,  170  Mo.  34,  70  t). 
W.  241,  59  L.  B.  A.  748;  Crosby  v.  Evans,  219 
S.  W.  948,  loc.  cit  952;  7  Ruling  Case  Law. 
§  37,  p.  1122.  In  this  case,  however,  plain- 
tifls,  under  tbe  above  authorities,  had  the 
l^^l  right  to  sue  Gladney  direct,  on  his  cove- 
nants of  warranty  to  Jones,  or  to  sue  the 
latter  on  the  covenants  contained  in  the  deed 
from  Jones  to  them.  They  saw  fit  to  proceed 
against  Jones,  in  order  to  obtain  a  lien  on 
the  land  which  they  sold  Jones  for  the 
amount  recovered.  We  have  sustained  their 
right  of  recovery  against  Jones  as  aforesaid, 
and  have  held  that  they  are  entitled  to  a 
lien  on  the  land  they  traded  to  Jones  to  se- 
cure same. 

If,  within  15  days  from  the  date  of  the 
filing  of  the  mandate  of  tills  court  herein 
with  the  derk  of  the  circuit  court  of  Mont- 
gomery county,  Mo.,  the  defendant  Gladney 
shall  pay  or  cause  to  be  paid  the  $1,222.20 
and  Interest  as  aforesaid  due  plaintiffs  from 
Jones,  then,  as  a  part  of  the  decree  In  the 
retrial  of  this  cause,  the  deed  from  Gladney 
to  Jones  heretofore  mentioned  shall  be  re- 
formed and  corrected  so  as  to  exclude  there- 
from the  west  half  of  lot  No.  1  of  the  north- 
west quarter  of  section  3  aforesaid,  and  no 
Judgment  shall  then  be  entered  in  favor  of 
Jones  for  damages  against  said  Gladney.  If, 
on  the  other  hand,  defendant  Gladney  does 
not  pay  or  cause  to  be  paid  the  debt  due 
plaintiffs,    as    aforesaid,    within    the    time 
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aforesaid,  then  said  Jones,  on  the  payment  of 
plaintiffs'  Judgment  aforesaid  against  him, 
shall  be  subrogated  to  the  rights  of  plaintiffs, 
shall  be  entitled  to  a  Judgment  against  de- 
fendant Gladney  for  the  amount  thus  paid, 
and  shall  be  given  a  Hen  on  Gladney 's  land 
to  secure  same.  On  payment  of  tbe  latter 
Judgment,  should  it  be  Altered,  or  oo  pay- 
ment  to  Jones'  of  the  amount  he  may  have 
paid  to  plaintiffs  in  extinguishing  their  debt, 
defendant  Gladney  shall  be  entitled  to  have 
entered,  as  a  part  of  the  decree  in  the  cause, 
a  reformation  and  correction  of  his  deed  to 
Jones  so  as  to  exclude  said  40  acres  In  lot  No. 
1  aforesaid. 

We  accordingly  reverse  and  remand  the 
cause,  with  directions  to  tbe  trial  court  to  set 
aside  its  decree  heretofore  entered,  and  to 
enter  a  new  decree  in  conformity  to  the  views 
heretofore  expressed,  granting  to  either  par- 
ty a  reasonable  indulgence  as  to  time,  if  nec- 
essary, in  disposing  of  the  case. 

WHITB  and  iiOZSMI,-  CO.,  concur. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
RAII.ET,  O.,  Is  hereby  adopted  as  the  opinion 
of  the  court 

All  concur. 


STATE  ex  Inf.  MoALLISTER,  Atty.  Gen.,  ax 

ral.  SHERMAN  ot  al.  v.  HALL  et  al. 

(No.  22187.) 

(Supreme  Court  of  Bfiasonri,  Dividon  No.  1. 
March  5,  1921.) 

1.  Sohools  and  school  districts  «s>38— Plat* 
posted,  showing  boundaries  of  proposed  con- 
solidated district,  held  lufllclent.  ' 

Flats  posted  prior  to  meeting  called,  show- 
ing boundaries  of  proposed  consolidated  dis- 
trict, held  sufficient,  under  Laws  1913,  p.  722, 
8  8. 

2.  Quo  warranto  «=>62— Findings  In  quo  war* 
ranto  proeaading  oonciuslve  on  appoaL 

Proceedings  by  Information  in  the  nature 
of  quo  warranto,  charging  that  defendants 
without  any  legal  warrant  are  usurping  the  of- 
fice of  school  directors  of  a  pretended  district, 
is  in  the  nature  of  an  action  at  law,  and  find- 
ings of  fact  of  the  trial  court,  if  supported  by 
substantial  evidence,  are  conclusive  on  ap- 
peal. 

Appeal  from  Circuit  C!ourt,  livingsUm 
County;  J.  A.  Cooley,  Special  Judge. 

Proceeding  by  the  State  of  Missouri,  on 
the  information  of  Frank  W.  McAllister,  At- 
torney General,  on  the  relation  of  William 
Sherman  and  others,  against  Robert  C>.  Hall 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.     Affirmed. 


«=3FoT  other  cases  see  lams  topto  and  KIIT-NUUBBB  la  all  Key-Numbered  DlgesU  and  Indexes 
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L.  A.  Chapman,  Frank  Sheetz,  and  Scott 
X  Miller,  all  of  Chillicothe,  for  appellants. 

Schmitz  &  Marsball,  of  ChUlicothe,  for  re- 
spondents. 

RAOLAND,  O.  This  is  a  pro<»eding  by 
information  in  the  nature  of  qtio  warranto, 
instituted  in  the  circuit  court  of  I/lTlngston 
cotinty  by  the  Attorney  General,  on  the  rela- 
tion of  certain  alleged  resident  taxpayers  of 
school  districts  Nos.  48  and  49,  township  57, 
range  25,  In  said  county.  The  information 
charges  that  re^wndents,  without  any  legal 
warrant,  grant,  or  right  whatever,  have 
usurped,  and  do  still  usurp,  the  ofllce  of 
school  directors  of  a  pretended  district 
which  includes  within  Its  boundaries  the 
whole  of  said  districts  Nos.  48  and  49.  Tlie 
return  made  by  respondents  denies  the 
usurpation  charged,  and  sets  out  in  detail 
the  proceedings  under  which  they  claim  that 
consolidated  school  district  No.  3  of  Livings- 
ton county  was  duly  organized  and  they 
^ected  directors,  all  in  accordance  with  the 
provisions  of  the  act  of  1915,  entitled: 

"An  act  to  provide  for  the  organization  of 
coDBOlidated  schools  and  rural  high  schools, 
and  to  provide  state  aid  tor  such  schools." 

Respondents  assumed  the  burden  and  In- 
troduced evidence  tending  to  show  the  or- 
ganization of  the  consolidated  district  and 
tlieir  Section  as  directors,  as  pleaded  tn  the 
return.  It  is  conceded  that,  if  the  consoli- 
dated district  was  legally  organized,  the  re- 
spondents are  rightfully  exercising  the  pow- 
ers of  school  directors  therein.  No  question 
is  raised  with  respect  to  their  possessing  the 
requisite  statutory  qualifications,  or  to  their 
having  been  duly  elected.  Since  the  organi- 
zation of  the  consolidated  district,  March  9, 
1916,  the  respondents  and  their  predecessors 
in  office  have  been  conducting  therein  six 
grade  schools  and  a  rural  high  school. 

The  legality  of  the  organization  of  the 
district  in  question  is  challenged  at  <me  point 
only,  and  that  goe^  to  the  suthciency  of  the 
plats  posted  by  the  county  superintendent  of 
public  schools,  prior  to  the  meeting  called  by 
him  to  consider  the  questicm  of  consolida- 
tion, In  hia  attempt  to  comply  with  the  pro-, 
visions  of  secti4Ki  3  of  the  act  hereinbefore 
referred  to.  Laws  1913,  p.  722.  Relators 
contend  that  these  plats  did  not  afford  any 
infurmation  as  to  the  territory  embraced 
within  the  proposed  consolidated  district, 
and  were  therefore  insufficient. 

According  to  the  county  superintendent, 
after  he  had  determined  the  boundaries  of 
the  proposed  district  and  located  the  bound- 
ary lines,  he  prepared,  in  his  office  at  Chilli- 
cothe, a  plat,  and  at  the  same  time  he  made 
five  copies  of  it  TSiese  five  copies  he  at 
once  posted.  A  day  or  two  later,  while  in  a 
bank  at  Mooresville,  he  made  two  more  cop- 
ies, which  he  also  posted — making  seven 
copies  tn  all  that  he  posted  in  the  proposed 


consolidated  district  The  original  plat, 
which  had  been  retained  in  his  office,  was 
introduced  in  evidence  as  Respondonts'  Ex- 
hibit 3.  The  following  is  a  reproduction  of 
it  as  copied  in  the  abstract  of  the  record: 


RANOaZS   WB»T 

OFFrce.  oooiSTRicr  clCKK 

The  original  plat  and  all  the  copies  seem 
to  have  been  made  on  blank  forms,  on  which 
were  printed  merely  the  section  numbers  as 
they  would  appear  on  a  completed  map  of  a 
congressional  township.  The  county  super- 
intendent testified  that,  in  making  the  five 
copies  prepared  In  his  office,  he  used  a  red 
lead  pendl  in  drawing  the  lines  representlne 
section  lines  and  in  writing  on  the  left-hand 
margin  the  words  "Township  57  North,"  and 
on  the  lower  margin  the  words  "Range  25 
West";  that  the  boundaries  of  the  district 
he  traced  with  ink;  and  that  he  dated  and 
signed  all  copies  with  ink.  Three  plats  were 
produced  at  the  trial,  which  he  admitted 
were  three  of  the  seven  that  he  had  posted. 
They  had  been  taken  down  from  the  places 
where  they  had  Been  posted  several  weeks 
after  the  special  mi-eting.  On  these  three 
plats  neither  words  indicating  the  township 
and  range  nor  lines  representing  section 
lines  were  to  he  seen.  They  were  like  "Ex- 
hibit 3"  in  other  respects,  excepting,  further, 
that  they  were  date<l  and  sigued.  Th-j  wit- 
ness was  positive  that  the  five  copies  pre- 
pared in  his  office  were  correct — that  is,  ex- 
actly like  the  original;  but  he  admitted  that 
the  two  made  at  Mooresville  might  show 
some  inaccuracies.  His  explanation  of  why 
the  three  plats  did  not  show  the  section  lines 
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or  words  specifying  tbe  township  and  range  i  2.  CHmImI  law  ^9t26(2)— Refusal  of  ehang* 


was  that  the  action  of  the  elements  to  which 
the  plats  had  been  exposed  bad  probably 
obliterated  the  markings  of  the  red  penciL 
These  three  plats  are  before  us,  and  we  are 
unable  to  discover  any  trace  either  of  lines 
representing  section  lines  or  of  words  refers 
ring  to  the  township  and  range.  However, 
they  are  to  some  extent  water-stained  and 
faded,  and  we  cannot  say  from  inspection 
that  the  lines  and  words  In  dispute  were 
never  placed  on^^th^n,  as  the  county  super- 
intendent of  public  schools  of  Uvlngston 
county  says  they  were. 

The  cause  was  tried  to  the  court  and  no 
declarations  of  law  were  asked  or  given. 
The  court  found  the  issues  generally  for  re- 
spondents, and  dismissed  the  writ 

[1,  n  1.  The  plat  of  which  "Exhibit  3"  is 
a  copy  was  snfBdent  to  subserve  the  purpos- 
es of  the  statute.     State  v.  Smith,  271  Mo. 

168,  173,  174,  196  S.  W.  17..    Relators  seem    ^ ^ 

to  concede  this,  but  they  contend  that  the    should  be' delivered  to  the  attorney  for  the  state 


of  vsDHe  for  prejudice  held   not  abuse  of 

discretion. 
In  homicide  prosecution  refusal  of  applica- 
tion for  change  of  venue  on  the  ground  of 
prejudice  of  the 'inhabitants  of  the  county  in 
which  the  case  bad  been  set  for  trial  heH 
not  an  abuse  of  discretion  under  the  evidence. 

3.  Criminal  law  «=>22&— Defendant  may  waive 
preliminary  examination  er  irregularity  there- 
in. 

Defendant  entitled  to  a  preliminary  exam- 
ination may  waive  such  examinaUon  or  may 
waive  any  part  of  the  proceeding  or  any  irreg- 
ularity in  its  conduct. 

4.  Criminal  law  «=>245  —  Defendant  held  to 
have  waived  requirements  of  statute  as  to 
copy  of  testimony  on  preliminary  bearing. 

The  defendant,  by  entering  into  an  agree- 
ment that  in  the  absence  of  the  official  stenog- 
rapher another  stenographer  should  talte  the 
testimony    and    that    the    original    transcript 


great  weight  of  the  evidence  shows  that  the 
plats  posted  were  not  like  "Etxhibit  3"  in 
that  there  were  no  words  or  characters  on 
them  indicating  the  township  and  range. 
They  ask  us  to  consider  the  eridmoe.and  so 
find.  But  our  review  of  the  case  is  not  a 
hearing  and  determination  de  novo.  This 
proceeding  Is  in  the  nature  of  an  action  at 
law,  and  the  findings  of  fact  of  the  trial 
court,  if  supported  by  substantial  evidence, 
are  conclusive  upon  us.    State  v.  Alt,  26  Mo. 


and  an  exact  carbon  thereof  to  the  attorney 
for  the  defendant,  waived  compliance  with  Rev. 
St.  1919,  {  S825,  requiring  transcript  of  evi- 
dence to  be  certified  by  the  justice  of  the  peace 
and  to  be  signed  by  the  witnesses,  and  com- 
pliance with  section  3834,  requiring  a  copy  of 
the  evidence  to  accompany  the  warrant  of 
commitment. 

5.  Jury  «=s»l03(e)— Opinions  of  Jurors  whloii 
will  yield  to  evidence  do  not  disqualify. 

Opinions  previously  formed  by  jurors  did 


App.  673;  State  v.  Ice  Co.,  246  Mo.  168.  200,  not  disquaUfy  them  under  Bev.  St  1919,  { 
151  S.  W.  101.  And  we  are  unable  to  say  as  4014,  where  they  testified  that  such  opmions 
a  matter  of  law  that  there  was  no  sab- 1  would  yield  to  evidence  adduced  at  the  trial 
stantlal  evidence  that  at  least  five  of  Oj^!  ""^  would  not  prevent  them  from  giving  the 

'  defendant  a  fair  and  impartial  trial. 


plats  posted  did  not  show  the  township  and 
ran^e  In  which  the  proposed  consolidated 
sdtool  district  was  located. 

It  f(dlows  that  the  judgment  must  be  af- 
firmed.   It  Is  so  ordered. 

BROWN  and  SMAMi,  OC  amcur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGIxAND,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur,  except  ELDER,  J., 
not  sitting. 


STATE  V.  SMITH.      (No.   22554.) 

(Snpreme  Court  of  Missouri,  Division  No.  2. 
March  7,  1921.) 

I.  Criminal  law  i$=3l  1 50— Granting  or  refusing 
change  of  venue  discretionary  with  trial  court 
The  matter  of  granting  or  refusing  a  change 
of  venue  Is  within  the  discretion  of  the  trial 
court  and  will  not  be  interfered  with  by  the 
Supremo  Pnnrt  unless  such  discretion  is  abused. 


6.  Criminal  law  <9=>ll70'/2  (5)— Cross-examina- 
tion harmless  In  view  of  ether  evidence  as  to 
same  facts. 

In  a  homicide  prosecution,  cross-examina- 
tion of  a  witness  as  to  the  condition  of  the 
moon  on  the  evening  during  which  the  crime 
had  been  committed,  if  improper,  was  harm- 
less, where  the  witness  had  previously  ex- 
plained without  objection  that  the  moon  had 
been  shining,  and  had  testified  on  direct  ex- 
amination as  to  what  had  taken  place  during 
such  evening  indicating  that  she  had  plainly 
seen  what  iiad  taken  place,  and  where  other 
vritnesses  had  testified  that  the  moon  was  sinn- 
ing. 

7.  Witnesses  «=3268(3),  277(1)  —  Defendant 
or  his  wife  may  be  cross-examined  as  to  de- 
tails of  what  took  place. 

A  defendant  or  his  wife  on  cross-exam- 
ination may  be  asked  about  details  of  a  trans- 
action which  would  throw  light  upon  the  es- 
sential facts  referred  to  in  examination  in 
chief,  and,  if  such  witness  attempts  to  relate 
what  occurred  on  a  given  occasion  and  omits 
some  details  and  features  of  what  happened, 
such  facts  may  be  brought  out  on  such  cross- 
examination. 
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8.  WitnsMes  4=9269(12') —Cross-examlnatioii 
«f  defendant'*  wife  held  competent. 

In  a  homicide  prosecution  where  defend- 
ant's -wife  on  examination  in  chief  had  testified 
to  occurrences  on  day  of  the  homicide  and 
had  repeatedly  been  asked  to  tell  ererything 
that  occurred  at  that  time  and  had  testified 
at  geat  length  explaining  everything  in  detul, 
cross-examination  of  wife  to  show  that  her 
husband  had  been  drinking  but  was  not  drunk 
at  the  time  of  the  trouble  held  competent  as 
against  objection  that  such  cross-examination 
related  to  matters  not  testified  to  on  exam- 
ination in  chief,  and  was  therefore  incompetent 
under  Bey.  St.  1919,  {  4036. 

9.  Criminal  law  €=>  1064(7) —  Refusal  of  li- 
struction  not  considered  on  appeal  where  not 
saved  in  motion  for  new  trial. 

In  a  homicide  prosecution,  refusal  to  in- 
struct on  manslaughter  in  the  fourth  degree  will 
not  be  considered  on  appeal,  where  the  point 
was  not  saved  in  appellant's  motion  for  new 
triaL 

Appeal  from  Circuit  Court,  St  Francois 
County;    Peter  H.  Huck,  Judge. 

Eidward  Smith  was  oonvlcted  of  murder  In 
tbe  second  degree,  and  be  appeals.   AfDrmed. 

B.  H.  Boyer  and  Jasper  N.  Burks,  botb 
of  Farmington,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Henry  B.  Hunt,  of  Jefferson  CSty,  for  tbe 
State. 

WHITE,  C.  In  the  circuit  court  of  St. 
Francois  county  the  appellant,  Edward  Smith, 
was  convicted  of  murder  in  the  second  de- 
gree. He  wa's  charged  with  killing  Raymond 
Albaugb  on  the  14th  day  of  September,  1919, 
at  Leadwood.  a  mining  town  in  St  Francois 
county. 

Smith  at  that  time  lived  In  Leadwood,  and 
Raymond  Albaugb  lived  about  a  quarter  of  a 
mile  distant  from  tbe  Smith  residence.  John 
Austin  Albaugb,  a  brother  of  Raymond,  lived 
several  miles  away,  near  Farmington.  Prior 
to  tbe  homicide  Raymond  Albaugb  and 
Smith,  and  their  wives,  bad  been  friends  and 
often  visited  each  other.  The  14th  of  Sei>- 
tember,  1919,  was  Sunday,  and  on  that  day 
John  Austin  Albaugb  and  his  wife  and  two 
children  were  visitors  at  tbe  home  of  Ray- 
mond Albaugh.  Raymond  Albaugb  also  bad 
two  children.  Tbe  Smiths  were  invited  to 
eat  dinner  there  at  noon  on  that  day.  Mrs. 
Smith  bnd  dinner  there,  but  Smith  did  not 
go.  That  afternoon  all  tbe  Albaugbs  and 
the  Smiths  were  together,  and  at  different 
times  were  at  the  Raymond  Albaugb  home 
and  at  the  Smith  home.  At  one  time  the 
Albaugh  men  wait  to  what  Is  termed 
"Hunkie  town,"  where,  tbe  evidence  indi- 
cates, they  got  beer.  Late  in  the  afternoon 
they  all  were  at  the  Smith  home  and  some  of 
tbem  took  an  automobile  ride.  Later  tbey 
were  all  at  the  Raymond  Albaugh  home. 


The  three  women  and  tbe  Albaugh  dbUdren 
drove  in  a  car  to  the  Smith  home,  while  the 
three  men  walked.  All  arrived  at  the  Smith 
home  about  6  o'dodc  It  was  tben  proposed 
that  they  have  some  music  and  a  dance. 
Tbey  proceeded  to  entertain  themselves  with 
the  music  and  dancing  until  abont  10  or 
11  o'clock  at  night  Then  Baymond  Albaut^ 
and  Smith  got  into  a  flgbt  According  to  Mrs. 
John  Austin  Albaugb,  Smith  resented  some 
remarks  which  Baymond  Albaugb  made  to 
bis  own  wife;   Smith  deemipg  them  abusive. 

The  te8tim<Miy  of  the  Albaugh  women  and 
of  John  Austin  Albaugb  tended  to  show  the 
subsequent  occurrences  as  followa:  Tbe 
flgbt  was  proceeding  between  Smith  and 
Raymond  Albaugh  when  John  Austin  Al- 
baugb, who  was  in  another  room,  came  in  and 
participated.  During  this  flgbt  Mrs.  Smith  at- 
tempted to  interfere  and  was  knocked  down 
by  her  husband.  At  cme  time  Smith  got  hold 
of  his  shotgun..  Tbe  gun  was  taken  from 
him  by  Raymond's  .wife,  who  bid  it  some- 
where, probably  in  a  closet  and  In  a  abort 
time  tbe  Albaugbs  got  out  on  the  pordi  and 
started  away. 

The  Smith  bouse  faced  east  and  was  25 
feet  from  the  front  gate.  Tbe  yard  was 
surrounded  by  a  picket  fence.  Just  to  the 
north  of  the  bouse  was  a  vacant  lot  20O  feet 
wide.  Baymond  lived  west  or  in  a  direction 
back  of  the  Smith  house.  Tbe  Albanghs  got 
out  of  the  front  gate  and  walked  north  along 
tbe  fence,  turned  the  corner,  and  started 
westward  across  tbe  vacant  lot  north  of  tbe 
Smith  premises.  By  the  time  tbey  had 
reached  the  fnxit  gate  Smith  came  running 
out  with  his  shotgun  and  at  a  distance  of  a 
few  feet  followed  tbem  along  the  front  fence 
and  across  tbe  vacant  lot  l%e  Albaugbs 
kept  baddng  away;  thdr  wives  were  in 
front  of  them  pushing  them  backward,  en- 
deavoring to  get  tbem  away,  and  urging 
Smith  not  to  shoot  It  seems  that  all  tbe 
men  were  swearing  and  threatening;  Smith 
threatened  to  kill  both  tbe  Albaugbs.  After 
this  retreat  of  tbe  Albaugbs  bad  continued 
a  distance,  measured  by  tbe  witnesses  to 
be  about  120  feet  westward  from  the  cor- 
ner of  Smith's  lot,  Raymond  Albaugb  pushed 
bis  wife  to  one  side  and  Smith  fired  bis  shot- 
gun into  Albaugb's  body  from  a  distance  of 
7  or  8  feet  killing  him  almost  instantly. 
Bis  body  was  lying  at  tliat  point  when  other 
parties  arrived. 

In  defense  Smith  and  his  wife  were  sworn. 
Tbelr  testimony  was  substantiaUy  the  same 
as  to  what  happened  during  tbe  day.  It  was 
also  stated  by  Mrs.  Smith  that,  several  days 
previous  to  tbe  killing,  Mrs.  Raymond  Al- 
baugb bad  made  a  statement  to  Mrs.  Smith 
to  tbe  effect  that  Baymond  was  Jealous  ot 
Ed  Smith  and  would  kill  him  If  be  could — 
a  statement  repeated  by  Mrs.  Smith  to  her 
husband.    Tbe  effect  of  the  defendant's  evi- 
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dence  was  to  put  tbe  blame  of  the  fass  In 
the  Smith  home  upon  the  Albangfas.  It  tend- 
ed to  show  that  the  Albaugha  were  swearing 
and  threat«iing,  and  had  drawn  knives; 
that  one  of  the  Albanghs  tnio(^ed  Mrs. 
Smith  down;  that  when  they  finally  went 
away  Smith  took  his  gnn  and  went  on  the 
porch  and  sat  there  while  the  Albaughs  were 
going  off;  that  after  going  some  distance  the 
Albatigh  men  came  back  and  Baymcmd  Al- 
bangh  msbed  at  Smith  with  a  knife,  when 
Smith  flred  the  fatal  shot  Tbe  Auiths  at- 
tempted to  account  for  the  place  where  AI- 
bangh's  body  was  found  by  saying  that  after 
he  was  shot  his  wife  and  brother  carried  him 
back  a  distance  of  25  or  30  yards  and  laid 
blm  down. 

There  was  evidence  that  Smith  had  some 
bmnemade  wine  at  home  which  they  were 
drinking  during  the  progress  of  the  dance. 
Tbe  killing  occurred  between  10  and  U 
o'clock  at  night;  the  testimony  shows  that 
tbe  moon  was  shining  at  the  time. 

The  Jury  .returned  a  verdict  of  guilty,  as- 
sessing the  punishment  of  defendant  at  10 
years'  Imprisonment  In  the  state  penlten* 
tlary. 

I.  Error  Is  assigned  by  appellant  to  the 
action  of  the  court  in  overruling  his  appllca- 
tioa  for  change  of  venue.  The  application 
was  <m  the  ground  that  the  inbabltants  «t 
the  county  of  St.  Francois  were  so  prejudic- 
ed against  him  that  he  conld'  not  have  a  fair 
and  impartial  trial  there.  Sixteen  witnesses 
were  sworn  on  behalf  of  defendant  to  testi- 
fy to  the  condition  of  sentiment  in  the  coun- 
ty. Eacii  witness  was  asked  by  defendant's 
counsel  If  be  had  beard  discussion  of  the 
homicide  and  If  that  discussion  was  favor- 
able or  unfavorable  to  the  defendant.  The 
state  objected  to  the  question  in  each  case 
because  it  called  for  a  conclusion  of  the  wit- 
ness as  to  what  would  be  unfavorable.  Some 
of  the  witnesses  had  not  beard  the  matter 
discussed,  or  could  not  say  Jbat  they  had 
heard  any  unfavorable  comments.  A  ma- 
jority of  tliem,  however,  testified  that  the 
comment  they  beard  in  relation  to  it  was 
unfavorable  to  the  defendant.  On  cross-ex- 
amination most  of  them  could  not  remember 
any  particular  thing  tbey  had  heard  said 
with  relation  to  the  matter  or  any  particular 
person  who  had  made  remarks.  Four  or 
five  of  tbe  witnesses  testified  to  general  state- 
ments tbey  bad  heard,  expressing  opinions 
as  to  what  punishment  would  be  meted  out 
to  Smith.  None  of  such  statements  Indicat- 
ed any  HI  will  against  Smith,  unless  It  might 
be  inferred  from  the  forecasts  as  to  what 
would  result  on  his  trial.  In  every  instance 
only  a  very  small  percentage  of  the  persons 
living  In  any  particular  community  where 
the  conversations  were  heard  had  expressed 
any  oplnicm. 

Tbe  state  Introduced  almost  an  equal 
number  of  witnesses  who  seemed  to  have 
•s  favorable  oppwtunities  to  hear  discus- 


sions of  tbe  matter  as  witnesses  for  the  de- 
fendant. All  of  them  testified  that  although 
they  bad  met  many  people,  were  acquainted 
throughout  different  parts  of  the  county,  that 
they  had  not  heard  the  matter  discussed.  On 
this  evidence  the  court  overruled  tbe  motion. 

[1,  21  The  matter  of  granting  or  refusing 
a  diange  of  venue  Is  within  the  discretion 
of  the  trial  court  and  will  not  be  interfered 
with  by  this  court  unless  such  discretion 
is  abused.  State  v.  Sharp,  233  Mo.  268.  loc. 
cit.  283,  136  8.  W.  488;  State  ▼.  Barrington, 
198  Mo.  loc.  dt  86,  86,  95  S.  W.  235.  We 
cannot  find  that  the  discretion  of  the  trial 
court  was  abused  In  this  Instance.  It  was 
warranted  in  holding  that  the  defendant 
could  have  a  fair  and  Impartial  trial. 

II.  The  defendant,  before  the  trial,  filed 
a  motion  to  quash  the  Informatlen  on  the 
grounds,  among  others:  (a)  That  the  testi- 
mony taken  at  his  preliminary  examination 
was  not  taken  and  signed,  as  required  by 
section  3825,  R.  S.  1919;  (b)  that  it  was  not 
certified  nor  delivered  with  tbe  commitment 
as  required  by  se^ion  3834,  R.  S.  1919. 

Tile  last-mentioned  section  provides  that 
all  examinations  and  recc^nizances  taken  at 
the  preliminary  hearing  shall  be  certified  by 
the  magistrate  taking  the  same,  and  deliv- 
ered to  the  clerk  of  the  court  In  which  the 
offense  is  cognisable^  on  or  before  the  first 
day  of  the  next  tenn  thereof,  except  that, 
where  the  person  is  committed  to  Jail,  the 
examination  of  himsdf  and  of  the  witnesses 
for  or  against  him,  duly  certified,  shall  ac- 
company the  warrant  of  commitment  and  be 
delivered  therewith  to  tbe  Jailer.  Evidence 
was  taken  upon  this  motion  to  quash,  and  it 
was  shown  that  counsel  for  the  state  and 
for  the  defendant,  at  tbe  preliminary  hearing, 
made  an  agreement  as  follows: 

"It  Is  agreed  by  and  between  the  state  and 
tbe  defendant  by  bis  attorney,  and  tbe  court, 
that  In  the  absence  of  tbe  ofiicial  steno^npher, 
Miss  Esther  Rndloff  shall  take  the  testimony 
of  this  case,  the  original  of  which  shall  be 
delivered  to  the  attorney  for  the  state,  and 
an  exact  carbon  thereof  delivered  to  lilr.  ^oyer, 
attorney  for  defendant." 

The  oral  evidence  showed  that  tbe  trans- 
cript of  tbe  evidence  taken  at  the  preliminary 
was  not  signed  by  the  witnesses,  but  that  a 
copy  of  it  was  filed  with  tbe  circuit  clerk; 
that  no  copy  of  the  evidence  was  delivered 
to  the  sheriff  with  the  commitment,  but  after- 
wards a  a^y  was  delivered  to  the  sheriff  by 
the  attorney  for  appellant  and  by  tbe  sheriff 
delivered  to  the  defendant  None  of  those 
copies  were  certified  by  tbe  Justice  of  the 
peace  who  conducted  the  examination.  Tlie 
examination  in  all  other  respects  was  regu- 
lar. Accused,  with  his  counsel,  was  present 
during  the  iK'ellmlnary  trial,  and  all  the  wit- 
nesses who  testified  were  duly  sworn  by  tlie 
magistrate. 

[8,4]  That  a  defendant  charged  with  « 
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crime,  entitled  to  a  preliminary  ezaminatton, 

may  waive  such  examination,  has  t>een  re- 
peatedly b^d.  State  v.  Ferguswi,  278  Ma 
119,  loa  dt  129,  212  S.  W.  339;  State  y; 
Prltdiett.  219  Ma  loc.  dt^  703,  110  S.  W. 
386.  Since  he  may  waive  entirely  a  prelimi- 
nary ezamlnatioD,  he  may  waive  any  part  of 
the  proceeding  or  any  irre^larlty  in  its  con- 
duct The  coplea  ot  the  testimony  which  waa 
taken  were  not  certified  by  the  Justice  of 
the  peace,  as  required  by  sections  3825,  R. 
8.  1919,  and  were  not  signed  by  the  witnesses. 
The  agreement  entered  into  between  the  at- 
torneys waived  the  offices  of  the  official  aten" 
ographer  in  taking  the  testimony,  and  allow- 
ed it  to  be  taken  by  an  unofficial  stenogra- 
pher. It  did  not  require  that  such  testimony 
should  be  signed  by  the  witnesses  or  certified 
by  the  magisti'ate.  A  proper  lnterpretati<» 
of  the  agreement  would  be  that  the  counsel 
on  each  side  were  satisfied  with  the  trans- 
cript of  the  stenographer  upon  whom  they 
had  agreed,  as  correctly  containing  the  tes- 
timony. In  that  agreement  there  was  no  re- 
quirement as  to  the  delivery  of  any  of  those 
copies  except  that  the  original  should  be  de- 
livered to  the  attorney  for  the  state,  and  an 
exact  carlMm  delivered  to  Mr.  Boyer,  attorney 
for  the  defendant. 

Section  3834  requires  that  one  copy  of  the 
evidence,  where  a  person  is  committed  to 
Jail,  shall  accompany  the  warrant  of  commit- 
ment In  this  case,  while  no  copy  was  de- 
livered to  the  sheriff  with  the  commitment 
nevertheless  such  copy  was  delivered  to  the 
sheriff  immediately  afterwards  by  the  appel- 
lant's attorney,  and  was  by  the  sheriff  then 
delivered  to  the  appellant  It  appears  from 
this  testimony  that  the  stipulation  entered 
into  by  the  attorneys  was  literally  complied 
With,  so  far  as  it  affected  the  defendant 
Whether  the  attorney  for  the  state  received 
the  original  or  not  is  not  Important  to  the 
defendant  It  was  required  that  the  defend- 
ant's attorney  should  receive  a  carbon  copy 
of  the  testimony  taken,  and  he  did  receive  it 
In  entering  the  agreemoit  we  must  presume 
that  the  defendant  stipulated  for  everything 
he  required  for  his  defense  in  connection  with 
the  preliminary  trial,  and  thereby  waived  a 
strict  compliance  with  the  statute  in  regard 
to  formal  signing  and  oertiflcatlon  of  coplea. 
It  is  not  claimed  that  defendant  was  injured 
In  any  way  by  the  relaxation  of  the  statutory 
requirement  The  purpose  of  the  statute  is 
to  secure  to  a  defendant  a  fair  preliminary 
examination  and  to  preserve  the  evidence 
taken.  The  examination  was  fairly  had  and 
the  evidence  was  preserved  in  the  manner 
stipulated;  the  defendant  thereby  waived 
any  other  certification  of  it 

III.  In  Impaneling  the  Jury  after  their 
voir  dire  examinations  the  defendant  for 
cause  challenged  several  of  the  panel.  Some 
of  them  were  excused,  but  three  of  them,  An- 
drew Polk,  George  Hagnr,  and  William  Grun- 
cleton,  were  held  by  the  court  to  be  qualified, 


and  the  rallng  of  the  court  In  that  regard  la 
assigned  as  errmr. 

P4^  on  his  voir  dire  examination,  stated 
that  he  had  heard  talk  about  the  killing  on 
Septemb»  14,  and  had  formed  an  opinion  In 
relation  to  it,  but  that  what  he  had  beard 
was  Just  a  rumor  and  did  not  purport  to  be 
told  by  any  one  who  knew  the  facts;  that 
nevertheless.  If  diosrai  as  a  Juror,  that  opin- 
ion would  readily  yitid  to  erldenoe  adduced 
at  the  trial,  and  if  that  evidaice  ovM'came 
that  opinion  that  he  would  give  the  defendant 
a  fair  and  impartial  trial  according  to  llie 
law  and  the  evidence. 

Hagiw  swore  that  he  waa  not  acquainted 
with  the  defendant;  that  be  had  read  an 
article  in  the  fYirmingtoD  News  giving  an  ac- 
count of  the  homicide,  and  that  from  that  ar- 
tids  he  formed  an  opinion  "sll^tly"  which 
lie  still  entertained;  that  it  would  reqolre 
testimony  upon  the  witness  stand  to  change 
that  opinion.  He  had  beard  no  one  dlacnas 
the  matter ;  nevertheless.  If  sworn  to  try  the 
case  that  opinion  based  upon  the  newspaper 
article  would  readily  yldd  to  sworn  evidence 
adduced  by  witnesses  upon  the  stand;  that 
the  opinion  would  noti  control  him,  but  he 
would  be  controlled  by  the  sworn  testimoay. 
and  would  rendw  a  fair  and  impartial  trial. 

Orundetcm  swore  that  he  did  not  know  the 
parties;  he  had  read  about  the  homicide  in 
the  Farmington  News,  whidi  purported  to 
state  the  facts ;  that  be  formed  an  (vlnion  In 
regard  to  the  merits  of  the  case  which  he  re- 
tained at  the  time;  that  it  would  require 
evidence  to  remove  it ;  that  nevM'thelees  such 
an  opinion  readily  would  yield  to  evidence^ 
and  that  he  would  determine  the  case  as  to 
the  guilt  or  innocence  of  the  defendant  fairly 
upon  the  law  and  the  evidence  as  be  heard 
it  upon  the  trial. 

Section  4014,  R.  S.  1919,  provides  that  it 
shall  be  a  good  cause  of  challenge  of  a  Jnrof 
that  "he  has  formed  or  delivered  an  opinion 
on  the  Issue,  or  any  material  fact  to  be  tried. 
But  if  It  appear  that  audi  otrfnlon  Is  founded 
only  on  rumor  and  newspaper  reports^  and 
not  such  as  to  prejudice  or  bias  the  mind  of 
the  Juror,  he  may  be  sworn." 

[i]  It  has  often  been  held  that  an  opinion 
formed  or  expressed  as  to  the  guilt  ot  in- 
nocence of  (me  accused  of  a  crime  does  not 
disqualify  a  Juror  if  the  opinion  has  been 
formed  from  rumor  or  newspaper  r^wrts, 
notwithstanding  it  would  require  evidence  to 
remove  such  opinion ;  provided  the  court  la 
satisfied  that  such  opinion  will  readily  yield 
to  the  evidence  in  the  cas&  State  v.  Basca 
239  Mo.  835,  loc.  dt)  661,  144  S.  W.  449; 
State  T.  Church,  199  Mo.  loc  dt  629  to  631. 
98  S.  W.  16;  State  v.  Cunningham,  100  Ma 
loc.  dt  386-388,  12  S.  W.  876;  State  v.  Her- 
ring &  Baldwin,  268  Mo,'  loc.  dt  629,  188 
S.  W.  169.  An  examination  of  the  testimony 
taken  on  the  voir  dire  as  set  out  in  the  opin- 
ions m  the  cases  dted  will  show  that  in  each 
case  it  was  very  similar  to  the  atatementa  of 
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the  jnrors  In  the  present  eaae,  aBd  In  each 
case  the  Juror  was  held  qualified.  The  trial 
court  had  the  array  before  him,  and  It  was 
for  the  court  to  determine  from  the  answers 
given  whether  the  statements  of  the  Jurors, 
that  they  could  try  the  case  free  firom  bias, 
were  true.  We  find  nothing  in  the  reoard  of 
the  examination  to  Justifjr  a  cooclusion  that 
the  court  Was  In  error  In  that  respect 

[•]  IV.  The  appellant  claims  there  was  er- 
ror in  that  the  state's  attorney  was  permitted 
to  cross-examine  the  defendant's  wife  on  mat- 
ters not  referred  to  in  her  examination  in 
4dilef,  contrary  to  the  prorislons  of  section 
4088,  B.  S.  1919.  Apparently  she  was  the 
most  important  witness  who  testified  on  be- 
half of  the  defendant  She  related  the  di^ 
ctimstances  of  the  relationship  of  the  parties, 
the  previous  friendly  relations  between  the 
Albaugbs  and  the  Smiths,  and 'told  in  detail 
everything  that  happened  on  the  14th  of  Sep- 
tember throughout  the  day,  down  to  the  time 
of  the  fatal  shooting.  On  cross-examination 
she  was  asked  whether  the  moon  was  in  the 
first  quarter  or  second  quarter,  or  If  it  was 
full  moon.  This  was  objected  to  on  the 
ground  that  it  was  not  touched  upon  in  chief. 
The  witness  had  Just  explained,  without  ob- 
JectlMt,  that  the  moon  was  shining,  and  in 
her  examlnatloa  in  chief  she  had  explained 
about  how  the  killing  occurred  Indicating 
that  she  could  see  plainly  what  took  place; 
By  other  witnesses  it  was  shown  that  the 
moon  was  shining  near  the  full.  It  is  Im- 
possible to  see  how  the  defense  was  harmed 
by  the  question. 

Later  on  her  cross-examination  she  was 
asked  if  Ed.  was  drinking  considerably  that 
day,  and  she  ans'^ered  that  he  had  been 
drinking  a  little  and  that  all  the  rest  had  too. 
That  was  objected  to  in  due  form  for  the  rea- 
son mentioned,  and  exception  saved.  Then 
she  was  asked  If  they  got  liquor  up  at  Hunkle 
town,  meaning  the  Hungarian  town.  She 
said  that  she  did  not  see  what  they  got  up 
at  Hunkle  town,  but  the  Albaugh  men  said 
they  got  some  beer  up  there,  and  they  had 
come  back  looking  for  Bd.  Smith  had  some 
homemade  wine;  he  brought  in  two  pitdiers 
that  would  hold  about  two  pints,  pert  of 
which  was  spilled  when  the  fight  began. 

[7]  It  is  a  rule  that  a  defendant  or  the 
d^endant's  wife  on  cross-examination  may 
be  asked  about  details  of  a  transaction  which 
would  throw  light  upon  the  essential  facts 
referred'  to  in  examination  in  chief.  If  such 
witness  attempts  to  relate  what  occurred  on 
a  given  occasion,  and  omits  some  details  and 
features  of  what  happened,  such  facts  may 
be  brought  out  on  such  croes-exnmlnatlon. 
State  v.  Foley,  247  Mo.  607,  loc  clt.  636  to 
638,  168  S.  W.  1010;  State  v.  Barrtagton. 
198  Mo.  loc.  clt  71  to  77,  95  S.  W.  236;  State 
▼.  Ivy,  192  S.  W.  loc  (At.  736. 

When  Mrs.  Smith  was  being  examined  tn 
chief,  after  telling  what  she  did  In  the  fore- 
noon in  relation  to  the  visit  to  t^e  Albaugh 


home  and  eating  ditaner  there,  her  attorney 
then  asked  her  this  question:  "What  did  you 
do  from  that  time  oaY'  After  relating  some 
other  Incidents  'at  her  own  home,  then  she 
was  asked:  "Then  what  happened?"  And  In 
relation  to  gcdng  to  Albaugh's  house  she  was 
asked  again:  "When  you  got  there  what  did 
you  do?"  About  their  all  going  to  her  own 
house  at  6  o'clock  she  was  naked  this  question 
by  defendant's  attorney:  "Now  after  you  got 
back  there,  all  of  you,  what  did  you  do?" 
After  she  bad  told  about  their  singing  and 
dancing,  she  was  again  asked  by  defendanf  s 
counsel:  "After  you  sang  a  couple  more 
pieces  and  danced  a  oonple  more  seta,  then 
what  happened?" 

These  questions  show  an  Intention  on  the 
part  of  defendant's  counsel  to  bring  out  all 
that  occurred  on  that  day. 

[t]  She  told  in  detaU  about  her  visit  to  the 
Albaugh  house;  about  a  conversation  a  day 
or  two  previous ;  about  the  friendly  relations 
between  Raymond  Albaugh  and  his  wife,  and 
herself  and  her  husband;  their  meeting  at 
different  times  through  that  day;  how  she 
took  diimer  with  the  Albaugbs  when  her 
husband  did  not  come ;  how  the  Albaughs  all 
went  to  her  house  and  ended  a  day  of  general 
association  with  a  dance  at  her  house  that 
night.  She  explained  in  detail  her  version 
of  how  the  trouble  arose,  and  every|lilng  that 
happened  both  before  and  afterwards  until 
the  fatal  shot  was  fired.  When  she  was  ask- 
ed by  the  state's  attorney  If  her  husband  had 
been  drinking  that  day,  the  question  called 
tor  a  part  of  the  occurrences  which  she  had 
purported  to  detail ;  something  she  had  omit- 
ted. She  replied  that  he  had  been  drinking  a 
little  but  was  not  drunk,  putting  her  own 
most  favorable  construction  upon  it,  and  she 
was  not  contradicted  in  that  respect  Later 
she  went  on,  without  objection,  to  tell  that 
her  husband  had  some  wine  which  the  Al- 
baughs drank.  She  had  repeatedly  been  ask- 
ed in  her  examination  in  diief  to  tell  every- 
thing that  occurred  that  day,  and  had  testi- 
fied at  great  length  explaining  everything  In 
detail.  It  was  entirely  admissible  on  the 
p^rt  of  the  state  to  show  that  there  was  some 
drinking  going  on  at  the  time  as  part  of  the 
occurrence  which  she  had  failed  to  relate. 
The  Foley  Case,  supra,  is  directly  in  point 
As  said  by  this  court  in  that  case,  247  Ma 
loc.  cit  638,  153  S.  W.  loo.  dt  1019,  speaking 
of  defendant: 

"Can  he  be  asked  by  Us  connsel  to  tell  what 
happened  there,'  actually  tell  part  of  it,  and 
then  take  refuge  in  the  statutory  privilege?" 

There  was  no  error  in  permitting  the  ques- 
tion to  be  asked  and  answered. 

[1]  V.  Appellant  claims  that  the  court  er- 
red In  refusing  to  instruct  on  manslaughter 
in  the  fourth  degree.  If  the  defendant  was 
entitled  to  such  an  instruction,  the  point  Is 
not  saved  in  the  appellant's  motion  for  new 
trlaL    The  motion  does  not  spedflcally  jK^t 
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ont  that  fhere  was  a  failure  to  Instruct  on 
mansIauKbter  In  the  fourth  degree,  nor  does 
It  aver  that  there  was  error  In  the  failure  of 
the  court  to  Instruct  on  all  the  law  of  the 
case. 

There  being  no  error  In  the  record,  the 
Judgment  Is  affirmed. 

RAIIiBY  and  HOZLET,  CO.,  concur  In  re- 
sult 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  (pinion  of  the 
coort 

All  the  Judges  concur. 


PETERMAN  v.  PETERMAN. 

(Supreme  Court  of  Missouri,  Dinaion  No.  1. 
March  5,  1821.) 

1.  Appeal  and  error  «=9882(3) —Appellant 
may  not  complain  beoaoso,  at  Ms  InsistenoOt 
ease  was  tried  as  ose  at  law. 

Appellant  was  in  no  position  to  daim  that 
cause  should  hare  been  tried  in  equity,  where 
he  urged  trial  by  Jury  as  a  law  case. 

2.  Estoppel  «=>l  18— Evidence  held  snflloient  to 
•staUisli  an  estoppel  In  pais. 

In  a  petition  in  ejectment  by  one  brother 
against  another,  evidence  held  to  show  estoppel 
in  pais  against  plaintiff,  because  defendant,  with 
plaintiff's  knowledge,  had  paid  out  money  for 
valuable  improvements  on  the  land  in  question 
after  plaintiff  had  quit  its  possession  at  de- 
fendant's request. 

3.  Deeds  «s»6l— Orsntor  and  grentes  by 
oonmon  consent  may  >vlthdraw'the  deed  from' 
the  escrow  holder. 

While  a  deed  delivered  to  a  third  person, 
to  be  by  him  delivered  to  grantee  at  grantor's 
death,  is  a  good  delivery,  yet  such  delivery 
does  not  preclude  grantor  and  grantee  from 
withdrawing  the  deed  by  common  consent,  and 
thereby  preventing  its  final  delivery  through 
the  medium  of  the  third  person,  who  is  the 
common  agent  of  both. 

4.  Deeds  (S=>6 1— Grantee,  consenting  to  with- 
drawal of  deed  from  escrow,  cannot  dalm  ti- 
tle Hnder  the  deed. 

Where  a  deed  was  placed  in  escrow  for  de- 
livery to  grantee  after  grantor's  death,  the 
final  delivery  to  grantee  relates  back  to  the 
delivery  to  the  third  party,  but  in  the  absence 
of  such  final  delivery  through  the  designated 
medium  without  fault  on  the  part  of  such  medi- 
um there  is  no  deed,  and  a  grantee  consenting 
to  the  withdrawal  of  a  deed  in  grantor's  life- 
time cannot  complain  or  claim  title  under  the 
instrument. 

5.  Deeds  «s>6l— Evidsnoe  held  to  show  depos- 
it of  deed  not  u^rsssrved,  so  that  It  did  not 
pass  title. 

Where  a  mother,  as  grantor,  made  a  deed 
to  her  son,  and  placed  the  same  in  escrow,  and 


by  their  agreement  the  deed  was  later  with- 
drawn, evidence  hM  to  show  that  the  deposit 
in  escrow  was  not  absolute  and  unreserved, 
so  that  it  did  not  pass  title. 

6.  Trial  «s>28l— Relaetlon  of  faulty  Intrae- 
tlon  not  error. 

Plaintiff  may  not  complain  of  the  rejectioo 
of  his  instruction  on  estoppel  by  acts  in  pais, 
where  his  offered  instruction  was  faulty,  and 
the  court  gave  a  proper  instruction  on  that 
subject. 

Appeal  from  Circoit  Court,  Clinton  Coun- 
ty ;  Alonso  D.  Barnes,  Judge. 

Ejectment  by  Frank  B.  Peterman  against 
Robert  E.  Peterman.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

W.  S.  Herndon,  of  Plattsburg,  for  appel- 
lant. 

Lavdock  &  Kirkpatrick  and  James  L.  Far- 
riaf  StHis,  all  of  Rlchidond,  for  respmdent. 

GRAVES,  J.  The  petitton  In  this  cause  is 
an  ordinary  petitton  In  ejectment,  save  that 
It  charges  waste,  and  aska  for  damages  for 
such  waste,  along  with  damages  for  the  al- 
l^:ed  unlawful  withholdings  of  the  poaees- 
sioD,  and  the  monthly  resat»  and  profits.  The 
answer  is  quite  long,  but  when  carefully  dis- 
sected will  be  found  to  contain  (1)  a  geneisl 
denial;  (2)  plea  of  estoppel  in  pkls;  and  &) 
a  dalm  of  Innocent  purdiaser  for  value 
Reply  was  a  general  deniah  XVom  an  ad- 
verse judgment  In  the  lower  court  the  plain- 
tiff has  appealed.  Errors  assigned  cover  al- 
leged Improper  admission  of  evidence,  and 
alleged  improper  giving  and  refusing  declara- 
tions of  law.  It  was  tried  before  a  jury, 
and  as  a  case  at  law,  at  the  instance  of  plain- 
tiff and  over  the  objection  of  defendant  A 
peremptory  instruction,  asked  by  the  plain- 
tiff and  refused  by  the  court  creates  a  sit- 
uation calling  for  the  facts.  These  we  take 
in  the  course  of  the  opinion  under  the  points 
made.. 

I.  Both  plaintiff  and  defendant  are  the 
sons  of  Sarah  F.  Peterman,  now  deceased. 
Mrs.  Peterman  was  the  surviving  wife  of 
Allen  W.  Peterman,  and  was  the  owner  of 
the  40  acres  of  land  In  Clinton  county,  now  in 
dispute.  She  also  owned  40  acres  In  Ray 
county.  Mrs.  Peterman  seems  to  have  taken 
a  child's  part  in  her  husband's  estate.  In 
November,  1906,  she  was  living  on  the  old 
Peterman  homestead  with  her  son,  the  plain- 
tiff herein,  who  was  then  single.  On  Novem- 
ber 26,  1906,  she  made  two  deeds  to  Frank 
B.  Peterman,  one  covering  the  land  in  suit 
and  the  other  the  40  acres  In  Ray  county. 
These  deeds  were  drawn  by  Frank  Clark,  a 
notary  and  cashier  of  the  (Commercial  Bank, 
and  were  givm  to  Clark,  to  be  by  him  held, 
and  delivered  to  the  grantee  upon  his  moth- 
er's death.  These  deeds  were  warranty  ia 
form,  and  had  an  expressed  consideration  of 


«=3For  other  cases  see  aame  topic  and  KBT-NUUBBR  In  all  Kay-Numbered  Dlsestji  and  IndexM 
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$5  and  love  and  affectioD,  as  sbown  by  tbe 
notary's  record.  L«.ter  Clark  said  that  the 
mother  and  son  came  Into  his  office  and  ask- 
ed for  the  deeds,  and  he  turned  than  over 
to  them,  and  Frank  B.  put  them  in  his  in- 
side overcoat  pod^et.  He  could  not  recall 
the  conversation  that  took  place  between  the 
mother  and  son  at  that  time. 

In  August,  1909,  Frank  Feterman  married, 
and  brought  his  wife  and  mother-in-law  to 
the  old  Peterman  homestead.  For  defendant, 
the  evidence  tends  to  show,  from  statements 
made  by  the  mother  in  Frank's  presence,  that 
he  was  not  to  receive  the  deeds,  unless  he  re- 
mained single  and  took  care  of  the  mother. 
About  December  18,  1909,  the  mother  moved 
to  the  residence  of  the  defendant  In  this  case, 
and  it  is  shown  that  the  deeds  were  found  in 
his  mother's  box  In  the  room  that  she  occu- 
pied at  the  old  home  place.  It  appears  that 
she  could  not  get  along  with  plaintiff's  wife. 
Upon  the  removal  to  the  house  of  the  de- 
fendant, the  mother  burned  the  deeds,  and 
of  this  fact  plaintiff  was  informed.  Early  in 
1910  the  mother  gave  the  defendant  a  power 
of  attorney  to  look  after  her  business,  and 
defendant  says  that  under  that  power  he 
demanded  of  the  plaintiff  the  property  that 
belonged  to  the  mother,  and  that  plaintiff 
removed  his  stock  from  the  land  In  dispute, 
and  he  took  possession  of  it  for  the  mother. 
Later,  In  May,  1910,  he  bought  it  from  his 
mother  for  $1,000,  and  got  her  deed  therefor. 
That  he  paid  for  the  land  tills  sum  and  some 
accrued  Interest  Is  shown  beyond  dispute. 
Defendant  took  possession,  made  valuable 
Improvements  theremi,  and  his  right  or  title 
was  not  questioned  until  after  the  mother's 
death.    Such  is  a  brief  outline  of  the  facts. 

[1]  II.  It  is  a  question  as  to  whether  or 
not  the  trial  court  should  have  tried  this  case 
as  one  in  equity.  Schneider  v.  Schneider,  224 
S.  W.  loc.  dt.  2  et  seq.  Appellant  is  in  no 
position  to  questl<m  the  matter  as  he  urged 
a  trial  by  Jury  as  a  law  case.  Defendant  ob- 
jected, but  as  he  won,  and  did  not  appeal,  he 
Is  not  hurt  by  the  ruling. 

[2]  Plaintiff  asked  16  Instructions,  and  re- 
ceived 7.  These  covered  (1)  the  alleged  de- 
livery of  the  deeds  to  the  bank,  through 
Clark,  its  cashier;  (2)  the  taking  of  the 
deeds  from  the  bank  by  the  mother  and  son, 
and  the  alleged  delivery  to  him ;  (3)  the  Jury 
were  told  that  if  Mrs.  Peterman  delivered 
the  deeds  to  plaintiff  in  her  lifetime,  with 
the  intention  to  pass  title,  upon  an  agree- 
ment not  to  marry  and  to  support  her,  and 
that  thereafter  she  entered  the  premises  of 
plaintiff  and  took  the  deeds  and  burned  them, 
then  the  deed  to  defendant  conveyed  no  title, 
provided  defendant  knew  of  the  deed  prior  to 
his  purchase.  Instructions  4  and  5  are  short 
and  read: 

No.  4:  "If  the  Jnry  find  from  the  evidence 
th«t  the  deed  in  question  was  delivered  to  the 
plaintiff,  Frank  B.  Peterman,  by  the  grantor, 
Sarah  F.  Peterman,  with  the  intention  of  paas- 


iag  to  him,  the  ttdd  Frank  B.  Peterman,  the 
title  to  the  lands  described  in  said  deed,  then 
no  statement  or  act  of  the  said  grantor,  made 
thereafter,  would  affect  the  title  so  conveyed." 
No.  5:  "If  the  jury  find  from  the  evidence 
that  the  deed  from  Sarah  F.  Peterman  to 
plaintiff  to  the  land  in  controversy  was  de- 
livered, and  further  find  that  the  defendant 
at  the  time  of  his  alleged  purchase  had  notice 
of  the  existence  of  said  prior  deed,  or  of  plain- 
tiffs claim  to  the  land,  then  there  is  no  estop- 
pel in  tliis  case,  and  you  cannot  find  for  de- 
fendant on  that  ground." 

Instruction  6  was  as  to  measure  of  dam- 
age, and  7  as  to  form  of  verdict 

For  defendant  the  Instructions  covered :  (1) 
The  presumpticm  of  title  as  to  one  In  posses- 
sion ;  (2)  as  to  what  constitutes  a  delivery  of 
a  deed,  and  the  burden  of  proof  of  that  fact ; 
(3)  on  the  question  of  estoppel  by  acts  in 
pais ;  (4)  on  the  effect  of  withholding  knowl- 
edge as  to  the  alleged  delivery  of  deed  to 
plaintiff;  (5)  covered  the  theory  that  Mrs. 
Peterman  had  made  the  deed  In  considera- 
tion of  plaintiff  not  marrying  and  caring  for 
her  during  lifetime,  and  the  further  theory 
that  there  had  been  no  delivery  thereof.  In- 
structions 6  and  7  for  defendant  read: 

No.  6:  "The  court  instructs  the  jury  that,  al- 
though they  may  believe  and  find  froia  the 
evidence  that  Sarah  F.  Peterman  executed  a 
deed  purporting  to  convey  the  land  in  question 
to  plaintiff,  and  left  it  with  Frank  dark,  to 
be  delivered  to  plaintiff  on  the  death  of  said 
Sarah  F.  Peterman,  and  afterwards  plaintiff 
and  Sarah  F.  Peterman  together  appeared  at 
the  o£Sce  of  said  Frank  Clark  and  called  on 
him  for  said  deed,  which  he  returned  to  them, 
and  plaintiff  picked  it  up  and  placed  it  in  liis 
pocket  and  carried  it  away  with  him,  and  after- 
wards, without  being  delivered  to  him  as  in 
these  instructions,  and  while  in  her  possession 
and  before  delivery  to  the  plaintiff,  it  was 
destroyed,  then  the  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  the  defendant" 

No.  7:  "The  court  instructs  the  jury  that, 
although  you  may  l>elieve  and  find  from  the 
evidence  that  Sarah  F.  Peterman  executed 
to  Frank  B.  Peterman  a  deed  for  the  land  in 
question,  and  that  said  Sarah  F.  Peterman 
gave  said  deed  to  Frank  Clark,  with  instruc- 
tions to  deliver  the  same  to  Frank  B.  Peter- 
man after  her  death,  yet  if  you  further  be- 
lieve and  find  from  the  evidence  that  after- 
wards Sarah  F.  Peterman  and  Frank  B.  Peter- 
man by  mutual  acts  and  conduct  took  said 
deed  from  the  possession  of  Frank  Clark,  and 
never  returned  the  same  to  him,  then  such  tak- 
ing from  the  possession  of  said  Frank  dark 
by  the  mutual  act  and  condiict  of  said  Sarah 
F.  Peterman  and  Frank  Clark  was  a  revoca- 
tion of  the  authority  of  said  Frank  Clark  to 
deliver  said  deed  to  Frank  B.  Feterman  after 
the  death  of  said  Sarah  F.  Peterman." 

The  verdict  was  a  general  one  for  the  de- 
fendant We  are  not,  therefore,  fully  advised 
as  to  the  view  of  the  Jury.  There  la  ample 
evidence  In  the  record  upon  which  the  Jury 
could  have  found  that  plaintiff  was  estopped, 
because  defendant,  with  the  knowledge  ot 
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plaintiff,  had  palfl  out  over  $1,000  for  the 
land,  and  made  valuable  Improvements  on 
tbe  land  after  the  plaintiff  had  been  in- 
formed that  he  had  failed  to  keep  his  con- 
tract, and  that  his  mother  had  burned  the 
deed.  For  seven  years  defendant's  title  was 
not  questioned.  If  this  court  was  hearing 
this  case  in  equity,  we  would  have  no  hesi- 
tancy in  decreeing  title  In  defendant  on  the 
theory  of  estoppel  in  pals.  Nor  do  we  hesi- 
tate to  say  that  the  Jury  was  so  authorized 
to  find  under  the  evidence.  Plaintiff  quit  the 
possession  at  the  close  of  the  year  1909,  or 
early  In  1910,  and  defendant  went  into  pos- 
session, first  for  his  mother,  and  In  May, 
1910,  xmder  his  recorded  deed,  for  an  ex- 
pressed consideration  of  $1,000,  and  for 
seven  years  improved  the  land  at  some  con- 
siderable outlay.  A  bouse  was  built,  a  bam 
moved  upon  the  farm,  the  fences  were  re- 
newed, and  the  land  cleared  for  cultivation 
and  put  in  grass.  All  these  things  the  plain- 
tiff knew.  In  addition  it  should  be  added 
that  defendant  never  heard  of  the  deeds  to 
plaintiff  until  his  mother's  removal  from  the 
old  homestead,  and  in  fact  had  no  knowl- 
edge of  the  two  alleged  deliveries.  He  saw 
them  in  his  mother's  box  for  the  first  time, 
and  knew  that  she  burned  them.  The  al- 
leged deliveries  were  not  disclosed  to  him. 

[3]  III.  Whatever  may  have  been  the 
agreement  between  Frank  and  his  mother, 
as  to  her  support,  and  for  him  to  remain 
single  until  her  death,  was  not  disclosed  to 
Clark,  when  the  deeds  were  delivered  to  the 
bank  for  further  delivery  to  Frank.  Nor  was 
Clark  very  definite  as  to  the  full  instructions. 
A  memorandum  was  made  on  the  envelope, 
but  such  was  not  in  evidence.  The  fact  that 
there  was  to  be  no  final  delivery  until  after 
death  would  indicate  that  there  might  have 
been  a  omtract  of  some  kind.  There  is  evi- 
dence of  such  contract  and  Its  violation  by 
plaintiff.  But,  be  this  as  It  may,  both  parties 
went  to  Clark  and  withdrew  the  deeds,  and 
they  were  never  thereafter  returned  to  Clark 
or  the  bank.  At  the  death  of  the  motho', 
Clark,  or  the  bank,  was  not,  and  for  years 
had  not  been,  the  medium  for  the  final  de- 
livery. By  consoit  of  both  parties  this  pos- 
session of  Clark,  or  his  bank,  had  been  ter- 
minated. 

Whilst  it  Is  true  that  a  deed  delivered  to 
a  third  person,  to  be  by  him  delivered  to  the 
grantee  therein  at  death  of  grantor,  is  held 
to  be  a  good  delivery,  yet  such  a  delivery 
will  not  preclude  grantor  and  grantee  from, 
by  common  consent  withdrawing  the  deed, 
and  thereby  prevent  its  final  delivery  through 
the  medium  of  this  third  person.  Such  third 
party  Is  the  common  agent  of  both,  and  we 
see  no  reason  why  this  preliminary  delivery 
may  not  be  withdrawn  by  the  consent  of  both 
parties.  Our  courts  bold  such  to  be  a  de- 
livery in  the  lifetime  of  the  graptor,  to  ob- 
viate holding  such  deed  to  be  testamentary 


In  character.  We  find  no  direct  anfliorlty  In 
this  state,  but  In  OriUey  v.  Atkins,  78  Conn, 
loc.  dt  386,  62  AU.  loc  dt  339  (4  U  R.'A. 
(N.  S.]  816,  112  Am.  St  B^.  152),  It  la  said: 

"Whether,  in  a  given  case,  the  delivery  of  a 
deed  to  a  third  party,  to  be  delivered  by  him 
to  the  grantee  after  tJie  grantor's  death,  is  to 
be  deemed  a  delivery  in  pncsenti  or  not.  is 
generally  a  qnestion  of  fact,  depending  npon 
the  conduct  and  intention  of  the  parties  to  soch 
a  transaction.  Two  of  the  essential  features 
of  such  a  delivery  are  these:  (1)  The  grantor 
must  deliver  the  deed  to  a  third  person  for  the 
benefit  of  the  grantee  ultimately,  and  in  some 
way  express  his  intention  to  that  effect;  and 
(2)  by  the  very  great  weight  of  antbori^  the 
grantor  must,  at  the  time  of  snch  delivery  to 
the  third  person,  part  both  with  the  posses- 
sion of  the  deed  and  with  all  dominion  and  con- 
trol over  it.  See  ^e  cases  cited  to  this  effect 
in  the  note  to  the  case  of  Monro  v.  Bowles, 
54  L.  B.  A.  865,  871,  872  (187  111.  346) ;  Por- 
ter V.  Woodhouse,  59  Conn.  568.  A  deUvery 
so  made  and  accepted  by  the  grantee  la  irrevo- 
cable by  the  grantor,  and  cannot  by  him  be 
recalled,  or  revoked  or  modified,  without  the 
consent  of  the  grantee." 

[4]  In  a  case  of  this  diaracter  there  must 
be  a  final  delivery  after  the  death  at  the 
grantor,  and  this  delivery  relates  back  to  the 
deUvory  to  the  third  party.  But,  abaent  the 
final  delivery  through  the  designated  nte- 
dlum,  without  fault  on  the  pert  of  sudh  me- 
dium, there  is  no  deed.  In  other  words,  if 
the  grantee  by  his  own  act  (as  he  would  by 
consenting  to  a  withdrawal  of  the  deed)  pre- 
vented the  final  ddivery,  after  death,  he  can- 
not complain,  or  dalm  title  under  the  In- 
strument. Under  this  view  there  was  no  er- 
ror in  defendant's  Instructions  6  and  7  of 
which  complaint  is  made.  Appellant  rec(«- 
nlzed  this  doctrine  In  the  dosing  words  of 
his  Instructl<»i  No.  I,  wherein  he  said: 

"Unless  said  bank  was  thereafter  aothorised 
by  the  mutual  agreement  and  directions  of  the 
grantor  and  grantee  In  said  deed  to  make  a 
different  disposition  of  said  deed." 

[(]  IV.  However,  In  the  Instant  case  the 
trial  court  submitted  to  the  Jury  the  ques- 
tion as  to  whether  or  not  Mrs.  Peterman  ever 
made  a  delivery  to  CSark,  or  his  bank,  with 
Intent  to  then  part  with  title  to  her  prop- 
erty to  plaintiff,  and  this  question  came  to 
Division  No.  2  of  this  court  In  Peterman  v. 
Crowley, '226  S.  W.  944  (not  yet  [officially] 
reported).  In  that  case,  upon  facts  practically 
the  same  ns  here,  that  court  ruled  that  the 
trial  court  was  Justified  in  ruling  that  there 
was  no  delivery.  The  Crowley  Case  Involved 
the  40  acres  of  land  In  Ray  county,  and  in- 
volved in  it  was  one  of  the  two.  deeds  left 
with  Clark.  The  facts,  as  to  the  leaving  of 
the  deeds  with  Clark,  and  the  Instructions 
given,  were  pradlcally  the  same  In  that  case 
as  in  this  case.  This  case  also  rules  the  con- 
tention of  errors  in  admitting  evidence 
against  the  plaintiff  here. 
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It  is  urged  here  tbat  there  was  an  absolute 
delivery  of  these  deeds  to  Clark,  and  that 
the  title  then  passed.  The  same  was  urged 
In  Crowley's  Case,  supra.  Delivery  of  a 
deed  is  a  matter  of  intent  Whether  or  not, 
In  a  case  like  this,  it  is  absolute  is  dependent 
upon  the  facts.  There  are  pertinent  facts  in 
this  case  which  tend  to  show  that  Mrs.  Peter- 
man  did  not  make  an  unreserved  deposit  of 
those  deeds.  She  was  deeding  away  prac- 
tically all  her  property,  by  warranty  deeds,  is 
one  fact  Another  is  the  action  of  the  par- 
ties themselves.  Had  there  not  been  some 
collatertU  contract  or  agreement  (not  di- 
vulged to  Clark),  it  is  not  likely  that  Frank 
would  have  consented  to  the  withdrawal  of 
the  deed.  At  least  there  was  evidence  upon 
which  to  submit  the  question  to  the  jury, 
and  it  was  submitted  and  found  against 
plaintiff.  The  same  la  true  as  to  the  alleged 
delivery  of  the  deeds  to  the  grantee,  after 
withdrawal  from  the  bank.  We  concede  that 
the  grantor  and  grantee  could  withdraw  the 
deeds  and  deliver  to  the  grantee  at  once. 
This  follows  from  our  views,  supra,  tbat  the 
grantor  and  grantee  can  consent  to  the  with- 
drawal of  the  deeds.  But  the  Jury  passed 
upon  this  alleged  second  delivery,  and  there 
-were  facts  upon  which  to  submit  it:  First, 
the  ctnduct  of  the  parties.  Frank  yielded 
the  possession,  and  the  mother  had  the  deeds, 
and  burned  them.  The  deeds  were  kept  in 
her  room  at  the  old  homestead,  and  removed 
by  her  when  she  left,  and  Just  before  she 
burned  them. 

[(]  VI.  The  plaintiff  complains  of  the 
court's  refusal  of  some  of  his  instructions. 
There  are  but  few  questions  in  the  case,  and 
upon  these  plaintiff  had  ample  instructions 
given  by  the  court.  His  contention  that  the 
delivery  to  Clark  was  final  was  presented 
by  instruction  and  foimd  against  him.  How- 
ever, in  this  Instruction  plaintiff  recognizes 
that  by  consent,  the  parties  could  make  a 
different  disposition  of  the  deed.  His  con- 
tention that  upon  the  withdrawal  of  the 
d^eds  from  the  bank,  there  was  a  delivery  to 
him,  was  likewise  submitted  to  the  Jury,  and 
found  against  him.  By  instruction  the  ques- 
tion as  to  whether  or  not  the  mother  took 
the  deeds  from  his  possession  was  presented 
by  proper  Instruction,  and  found  agfdnst 
blm.  These  covered  the  case,  save  and  except 
the  matters  of  laches  and  estoppel.  For  de- 
fendant a  proper  instruction  upon  estoppel 
by  acts  In  pais  wasj^ven,  and  the  one  asked 
by  plalntltf  was  faulty,  in  that  it  directed 
that  the  Jury  should  find  for  plaintiff  on  this 
question.  If  they  found  that  defendant  knew 
that  a  deed  had  been  made  before  he  iMught 
Defendant  had  seen  the  deed,  but  saw  it  in 
bis  mother's  possession,  and  was  informed 
that  it  bad  not  been  delivered.  PlaintUTs 
instruction  omits  the  matter  of  knowledge  of 
delivery,  and  was  therefore  properly  refused. 
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In  our  Judgment  the'  instructions  given  proi>- 
erly  cover  all  the  questions  in  the  case,  and 
even  on  the  theory  that  this  is  a  law  case, 
which,  under  Schneider  v.  Schneider,  supra, 
we  do  not  concede,  yet  it  was  properly  tried, 
and  resulted  in  a  Judgment  for  the  right 
party. 

Let  the  Judgment  bo  affirmed. 

All  concur. 


BISHOP  V.  BISHOP  et  al.    (No.  21809.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  5,  1921.) 

I.  Fraudulent  oonveyanoas  «s>l63— Deeil  given 
for  fictitious  Indebtedness,  or  given  to  assist 
grantor    to    put    property    beyond    process, 
properly  sat  aside. 
If  the  IndebtedneBs  to  satisfy  which  a  deed 
was  given  was  fictitioas,  or,  if  genuine,  if  the 
deed  was  intended  to  osaiBt  the  grantee's  son, 
the  grantor,  to  pnt  his  property  beyond  the 
reach  of  legal  process  in  behajf  of  plaintiff,  and 
not  for  the  honest  purpose  of  collecting  the 
grantee's  son's  debt  to  the  grantee,  the  trans- 
action was  void  in  law,  and  the  trial  court 
properly   set  it  aside  as  between   the   parties 
themselves. 

2i  Frauidifleat  oonveyanoe*  «=>2d9(t3)— Evl- 
denoe  held  to  show  transfer  from  son  to 
ootber  fraudulent. 

Evidence  held  to  show  that  the  deed  where- 
by the  interest  of  a  son  in  his  divorced  father's 
lands  was  conveyed  to  his  mother  was  a  fraud 
upon  the.  rights  of  the  son's  creditor;  the 
transfer  having  origin  in  the  fraudulent  pur- 
pose and  being  therefore  voidable. 
Elder,  J.,  dissenting. 

Appeal  from  Circuit  Court  Jasper  Ooun- 
ty ;  Joseph  D.  Perkins,  Judge. 

Suit  by  Battle  Bishop  against  Rebecca 
Bishop  and  others.  From  judgment  for 
plaintiff,  defoidantB  appeal.    Affirmed. 

H.,Lu  Bright  and  J.  H.  ft  W.  B.  BaUey,  all 
of  Carthage,  for  appellants. 

H.  W.  Blair,  of  Joplln,  and  J.  W.  Hallibur- 
ton &  S<m.  of  Carthage,  for  respondent 

BROWN,  O.  Suit  brought  to  set  aside  a 
deed  made  February  14, 1916,  by  the  defend- 
ant Loren  L.  Bishop  to  bis  mother,  the  de- 
fendant Rebecca  Bishop,  on  the  ground  that 
It  was  made  and  received  for  the  purpose  of 
defrauding  the  plaintiff,  a  creditor  of  the 
grantor. 

The  answer  consisted  of:  (1)  A  general 
denial;  42)  that  the  land  was  sold  and  trans- 
ferred by  the  defendant  Loren  L.  Bishop  to 
the  defendant  Rebecca  Bishop  for  a  good  and 
valuable  consideration  prior  to  the  date  of 
the  Judgment  constituting  the  indebtedness 
of  plaintiff  charged  in  the  petition;   (3)  tbat 
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certain  persons  other  then  Loren  lu  and  Re- 
becca Bishop  were  purchasers  of  portions  of 
the  land  from  Rebecca  for  a  good  and  val- 
uable consideration,  and  were  necessary  par- 
ties to  a  complete  determination  of  the  con- 
troversy. 

No  question  Is  now  raised  as  to  the  suffi- 
ciency of  the  pleadings.  The  judgment  of 
the  court  was  In  the  nature  of  a  decree  for 
plaintiff  subjecting  all  the  part  of  the  land 
remaining  unsold  by  the  defendant  Rebecca 
to  the  payment  of  plalntllTs  judgment. 

The  theory  of  the  court  as  to  the  effect  of 
the  evidence  appears  plainly  In  its  findings 
Incorporated  in  the  decree  as  follows: 

"That  the  plaintiff  in  the  year  1915  commenc- 
ed suit  against  defendant  Loren  L.  Bishop  in 
the  circuit  court  of  Jasper  county.  Mo.,  re- 
turnable to  the  November  term,  1915,  of  said 
court,  which  suit  was  an  action  by  the  plain- 
tiff to  recover  judgment  against  Loren  L. 
Bishop  for  support  of  the  infant  child  of  plain- 
tiff and  said  defendant  Loren  L.  Bishop;  that 
plaintiff,  on  the  2d  day  of  March,  1910,  recover- 
ed a  judgment  against  Loren  L.  Bishop  in  the 
sum  of  $1,000  and  for  costs  in  said  action. 

"The  court  further  finds  that  in  October, 
1015,  Charles  S.  Bishop  departed  this  life  in 
Jasper  county,  Mo.,  and  at  the  time  of  his 
death  said  Charles  S.  Bishop  was  the  owner  of 
and  held  the  title  in  fee  to  the  following  de- 
scribed real  estate  situated  in  Jasper  county, 
Mo.,  to  wit,  the  east  half  of  lot  No.  2  of  the 
northeast  quarter  and  the  east  half  of  lot  No. 
3  of  the  northeast  quarter  of  section  S,  town- 
ship 29,  of  range  30,  and  the  northwest  quarter 
of  the'  southwest  quarter  and  the  west  half 
of  the  northeast  quarter  of  the  southwest  quar- 
ter of  the  southwest  quarter  of  section  2,  town- 
ship 29,  of  range  30,  and  lots  Nos.  10  and  11, 
Wheeler's  addition  to  the  dty  of  Carthage,  and 
lot  No.  87  in  Thacker's  Fourth  addition  to  the 
city  of  Carthage,  and  lota  Nos.  251  and  252  in 
the  original  town  of  Purcell;  that  at  his  death 
the  said  Charles  S.  Bishop  left  the  defendant 
Rebecca  S.  Bishop  as  his  widow  and  seven 
children  as  his  heirs,  one  of  whom  was  the  de- 
fendant Loren  L.  Bishop;  that  the  defendant 
Rebecca  S.  Bishop  elected  to  talte  a  child's 
part  in  the  estate  of  Charles  S.  Bishop,  de- 
ceased, and  that  the  defendant  Xioren  L.  Bishop 
became  and  was  entitled  to  an  undivided  one- 
eighth  of  the  real  estate  held  by  the  said 
Charles  S.  Bishop  at  his  death;  that  the  de- 
fendant Loren  L.  Bishop,  for  the  purpose  of 
defeating  and  defrauding  the  plaintiff  herein 
out  of  any  judgment  that  she  might  obtain  in 
the  above-mentioned  action,  on  the  14th  day  of 
February,  1916,  did  execute  and  deliver  a 
deed  of  conveyance  of  that  title  whereby  he 
conveyed  to  defendant  Rebecca  S.  Bishop  all  of 
his  interest  in  the  above-described  real  estate 
as  heir  at  law  of  Charles  8.  Bishop,  deceased, 
which  said  deed  recited  a  consideration  of  $1 
and  other  valuable  considerations,  which  said 
deed  was  duly  recorded  in  the  recorder's  office 
of  Jasper  county,  Mo.,  in  Book  279,  at  page 
247. 

"The  court  further  finds  that  the  said  Re- 
be,cca  S.  Bishop  accepted  and  received  said  deed 
from  said  Loren  L.  Bishop  with  the  full  knowl- 
edge of  the  intention  of  the  said  Loren  L.  Bish- 


op to  defraud  the  plaintiif  and  defeat  her  col- 
lection of  any  judgment  she  might  obtain 
against  said  Loren  L.  Bishop  in  the  above-men- 
tioned action,  and  for  the  purpose  of  assisting 
said  Loren  L.  Bishop  in  so  to  do. 

"The  court  further  finds  that  on  February 
15,  1916,  the  defendant  Rebecca  S.  Bishop,  to- 
gether with  all  of  the  other  heirs  of  Charles 
S.  Bishop,  deceased,  except  the  defendant  Lor- 
en L.  Bishop,  made,  executed  and  delivered  to 
James  Blliott  and  his  wife,  Hannah  Elliott,  a 
warranty  deed  conveying  said  real  estate,  the 
east  half  of  lot  No.  3  of  the  northeast  quarter 
of  section  3,  township  29,  of  range  30,  and  the 
northwest  quarter  of  the  southwest  quarter 
and  the  west  half  of  the  northeast  quarter  of 
the  southwest  quarter  of  section  2,  township 
29,  of  range  30,  at  and  for  the  price  aud  sum 
of  $7,500,  which  amount  was  by  said  James 
Elliott  and  Hannah  Elliott,  his  wife,  paid  to 
the  grantors  therein;  the  defendant  Rebecca 
S.  Bishop  receiving  two-eighths  of  the  purchase 
price. 

"The  court  further  finds  that  Jsmes  Elliott 
and  wife,  Hannah  L.  Elliott,  were  innocent  pur- 
chasers without  any  knowledge  of  the  fraud  in 
the  above-described  conveyance  from  defendant 
Loren  L.  Bishop  to  defendant  Rebecca  S. 
Bishop." 

The  defendant  grantor  in  the  deed  attacked 
did  not  testify.  The  plaintiff  testifled  that 
when  she  separated  from  him  In  1910  be  had 
20odd  head  of  sheep,  a  team  of  mules,  driv- 
ing horses,  a  good  buggy  and  wagcm,  a,  mule 
coming  one  year  old,  baled  hay  in  the  barn, 
300  or  400  bushels  of  corn  In  criU  chickens, 
and  6  or  8  head  of  cattle;  also  a  binder  and 
sttlkey  plow  and  harrow  and  cultivator; 
also  household  and  kitchen  furniture. 

The  testimony  showed  without  question 
that  Harry  L.  Bishop,  one  of  the  brothers  of 
defendant  Loren  L.  Bishop,  was  the  execu- 
tor of  his  father's  estate  and  transacted  all 
the  business  connected  with  this  transfer 
for  his  mother,  and  knew  "that  Loren  want- 
ed to  deed  his  interest  in  the  land  to  his 
mother,  so  that  if  there  was  a  judgment  ren- 
dered against  him  he  wouldn't  have  any. 
He  would  have  this  land  out  of  his  bands." 

The  evidence  of  defendant  tended  to  show 
that  at  the  time  of  the  transfer  the  interest 
of  Loren  In  the  land  was  worth  at  least 
$1,550 ;  that  he  owed  his  mother  In  principal 
and  interest  for  moneys  advanced  to  and  for 
him,  beginning  in  1908,  between  $1,100  and 
$1,200.  The  testimony  relating  to  these 
amounts  and  values  will  be  more  definitely 
noticed  In  the  (pinion  if  necessary. 

The  only  question  foe  determination  is 
whether  the  deed  from  the  defendant  Loren 
L.  Bishop  to  his  mother  and  oodefendant  Re- 
becca S.  Bishop  was  made,  as  found  and 
adjudged  by  the  trial  court.  In  fraud  of  the 
right  of  plaintiff  as  his  creditor.  Mrs.  Bish- 
op contends  that  she  received  it  in  pay- 
ment of  an  honest  indebtedness  to  herself  on 
accoimt  of  money  advanced  to  her  son  from 
time  to  time  during  a  period  of  seven  years 
previous  to  the  date  of  its  execution;   and. 
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this  being  trne,  there  was  no  fraudulent 
motive  In  receiving  payment  in  this  manner, 
and  she  vras  clearly  within  her  right  in  do- 
ing so. 

[1]  This  is  tme  as  far  as  It  goes,  but  If, 
on  the  other  hand,  the  Indebtedness  was  fictl- 
ttons,  or,  If  genuine,  and  this  transaction 
was  intended  for  the  purpose  of  assisting 
her  son  to  put  his  property  beyond  the  reach 
of  legal  process  in  belialt  of  the  plaintiff, 
and  not  for  the  honest  purpose  of  collecting 
her  debt,  the  transaction  was  void  In  law, 
and  the  trial  court  properly  set  it  aside  as 
between  the  parties  themselves.  Tube  Work 
Co.  V.  Machine  Co.,  118  Mo.  365,  22  S.  W. 
947 ;  Kurtz  v.  Troll.  175  Mo.  506,  75  S.  W. 
386 ;  Mason  v.  Perkins,  180  Mo.  702,  79  S.  W. 
683,  103  Am.  St.  Rep.  591;  Anil  v.  Gaffln, 
234  Mo.  171,  136  S.  W.  343;  Leonard  v.  Mar- 
tin, 214  S.  W.  968;  Id.,  192  Mo.  App.  350, 
180  S.  W.  1014. 

In  the  case  last  cited  this  court  quoted 
and  adopted  the  opinion  of  the  Springfield 
CoiHt  of  Appeals,  In  which  the  doctrine  Is 
stated  as  follows: 

"A  creditor  having  a  bona  fide  indebtedness 
is  not  permitted  under  the  Missouri  law  to  en- 
ter into  a  scheme  with  his  debtor  to  hinder 
and  delay  other  creditors  in  the  just  collection 
of  their  indebtedness.  In  other  words,  the 
law  requires  that  a  creditor  shall  collert  his 
honest  debt  by  honest  methods  and  will  not 
permit  him  to  hold  that  which  he  has  applied 
on  Us  bona  fide  indebtednees  where  it  has  l>een 
procured  through  a  fraud  practiced  by  such 
creditor  and  the  debtor  on  other  creditors." 

In  determining  this  question  the  circum- 
stances and  situation  of  the  parties  are  Im- 
portant elements,  in  the  light  of  which  the 
testimony  must  be  considered. 

In  November,  1913,  Mrs.  Loren  L.  Bishop, 
who  had  been  living  apart  from  her  hus- 
band the  three  previous  years,  secured  a  di- 
vorce from  him,  with  the  custody  of  their 
Infant  child.  She  afterward  brought  suit 
returnable  to  the  November  term,  1915,  of 
the  Jasper  circuit  court  at  Carthage  for  Its 
maintenance.  The  date  of  the  filing  of  this 
petition  Is  omitted  from  the  record,  but  In 
October  of  that  year  the  father  of  the  de- 
fendant Loren  and  husband  of  Rebecca  died, 
and  Loren  thereup<m  became  seized  by  in- 
heritance of  an  undivided  one-eighth  interest 
In  all  his  lands,  which  are  the  same  lands  in 
controversy.  It  thus  came  about  that,  in- 
dependently of  his  own  volition,  he  became 
openly  seized  of  proi>erty  subject  to  execu- 
tion upon  any  Judgment  his  former  wife 
might  obtain  for  maintaining  his  child. 
Some  delay  occurred  in  that  suit,  but  the 
case  was  Qnally  set  for  trial  at  the  February 
term. 

In  the  meantime,  It  seems,  an  opportunity 
bad  occurred  to  sell  the  farm,  which  consti- 
tuted nearly  half,  in  value,  of  this  land,  for 


cash,  which  was  done,  and  thereupon  Loren 
conveyed  his  entire  Interest  In  his  father's 
real  estate  to  his  mother,  who,  on  the  next 
day,  joined  with,  the  other  belrs  in  conveying 
the  farm  to  the  purchaser.  Two  difficulties 
seem  to  have  been  thus  surmounted.  Had  he 
taken  his  share  In  the  purchase  price  It 
would  have  come  within  $200  or  so  of  pay- 
ing the  entire  debt  now  claimed  by  his  moth- 
er, but  It  would  have  left  the  remainder  of 
the  land  subject  to  execution  upon  any  Judg- 
ment obtained  by  his  former  wife.  Nobody 
should  or  would  have  complained  of  this. 
On  the  other  hand,  the  entire  indebtedness 
now  claimed  by  the  mother,  with  interest 
carefully  computed,  only  amounts  to  about 
75  per  cent  of  the  demonstrated  value  of  the 
land,  so  that,  had  she  been  fully  paid  out  of 
its  proceeds,  several  hundred  dollars  of  that 
value  would  have  been  available  to  the  for- 
mer wife  upon  her  Judgment 

We  can  well  imagine,  upon  a  mere  glance 
at  the  deed  of  the  son,  the  earnest  thought 
that  was  given  to  the  statement  of  the  con- 
sideration. Danger  lurked  in  stating  it  at 
the  amount  of  the  debt  which  the  mother 
now  claims.  It  that  amount  had  been  stat- 
ed, fraud  would  appear  upon  the  face  of  the 
transaction,  and  would  be  demonstrated  by 
the  sale  to  be  completed  next  day.  The  prob- 
lem was  solved  and  the  mystery  preserved 
for  future  use  by  stating  the  consideration 
at  "$1  and  other  good  and  valuable  consid- 
erations.'' There  was  nothing  in  this  to 
handicap  them  In  this  action.  It  only  goes 
to  the  honesty  of  the  afterthought  by  which 
the  conveyance  Is  now  sougbt  to  be  sustain- 
ed; and  the  trial  court  in  listening  to  the 
testimony  of  the  mother,  which  we  have 
carefully  read,  had  the  right  to  consider  the 
stress  of  the  temptation  to  help  her  own 
son  in  his  diflSculty.  He  could  have  come 
to  her  assistance  if  he  would,  but  he  prefer- 
red to  remain  silent.  While  the  court  had 
no  right  to  consider  his  silence  to  her  preju- 
dice, she  had  no  right  to  relieve  blm  of  hon- 
est obligations  by  Joining  him  in  the  conceal- 
m«it  of  any  fact  prejudicial  to  th^  rl^t  of 
any  creditor. 

[2]  We  agree  with  the  conclusion .  of  the 
trial  court  that  the  deed  by  which  the  inter- 
est of  Loren  was  conveyed  to  his  mother  was 
a  fraud  upon  the  right  of  this  plaintiff,  and 
avoids  the'>transfer  which  we  believe  had  Its 
origin  in  that  fraudulent  purpose. 

The  Judgment  of  the  Jasper  circuit  court 
Is  accordingly  affirmed. 

BAOLAND  and  SMALL,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court 

>A11  concur,  except  ELDER,  J.,  who  dls- 
sentSi 
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OWYER  at  al.  v.  8T.  LOUIS  UNION  TRUST 
CO.    (No.  22029.) 

(Sapreme  Court  of  Missouri,  DiTision  No.  1. 
March  5,  1921.) 

I.  WIN*  <»=>634(IO)-RMnainder  to  boiM. 
Ilelarya  ohndren  at  her  death  Was  coHtlngant 
remainder. 

Where  testator  left  property  is  tnist  for 
his  danghter,  income  to  be  paid  for  msintenaiice 
and  support  of  herself  and  family  and  remainder 
to  her  children  if  "living  at  the  time  of  her 
death,"  her  children  were  merely  contingent 
remaindermen;  their  estate  depending  npon 
their  Burviring  their  mother. 

2.  Wills  «=>686{l)-Equlty  will  not  end  an  a»- 
tive  live  estate  created  1^  will. 
Where  testator  left  property  in  trust  for 
his  daughter,  remainder  to  her  children  survivr 
Jng  her,  the  trust  will  not  be  complete  until 
her  decease,  and  whatever  may  have  been  tes- 
tator's valid  reason  for  placing  the  property 
in  tmat,  hia  desire  should-  be  execnted,  and 
equity  win  not  interfere  with  his  plan  by  de- 
creeing an  end  to  trust. 

Ai>peal  firom  St.  Louis  Circuit  Court; 
Charles  B.  Davis,  Judge. 

Action  hy  Marie  Worrall  Dwyer  and  others 
against  the  St.  LiouIb  Union  Trust  Company. 
t)ecree  for  the  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Arthur  J.  Freund,  of  St  Louia^  and  Louis 
B.  Sawyer,  of  Cincinnati,  (MUoy  for  appti- 
lants. 

Bryan  Williams  &  Cave,  of  St  Louia,  for 
respondents. 

GRAVES,  J.  By  his  Will,  Peter  Conrad 
created  a  trust  in  favor  of  his  daughter, 
Cornelia  M.  Worrall.  Conrad  had  bat  two 
children,  a  son  and  a  daughter.  At  least 
this  seems  to  be  the  fact  from  the  face  of  the 
will  he  made.  One-half  of  bis  property  he 
devised  to  his  son,  and  the  other  half  was 
placed  in  trust  to  the  daughter,  Mrs.  Worrall. 
That  portion  of  the  will  here  involved  reads: 

"The  other  one  part  so  partitioned  and  di- 
vided and  one-half  of  all  other  property,  goods 
and  moneys,  I  do  give  and  beqaeath  to  the  St. 
Loais  Trust  Company  of  St  Louis,  Mo.,  In 
Trust  However,  For  The  Under-Mentioned 
Purpose,  to  wit: 

"To  pay  over  all  Income,  earnings  and  profits 
arising  from  such  one-half  of  my  property  so 
bequeathes  to  my  daughter  Cornelia,  For  The 
Maintenance  And  Support  Of  Herself  And  Her 
Family;  and  after  her  death  the  said  property, 
and  the  undisposed  of  earnings  and  increase 
thereof  to  be  divided  equally,  share  and  share 
alike,  among  the  children  of  my  said  daughter 
Cornelia,  Living  At  The  Time  Of  Her  Death 
If  the  youngest  of  her  said  children  has  reached 
the  age  of  21  years,  but  if  the  youngest  of  said 
children  has  not  reached  that  age,  then  this 
trust  shall  continue  In  Favor  Of  And  For  The 


Support  Maintenance  And  Education  Or  Ad- 
vancement In  Life  Until  The  Youngest  Of  Said 
Children  Becomes  Of  That  Age,  Then  To  Be 
Divided  Equally  Between  Those  Living  At  That 
Date,  male  and  female,  sliare  and  share  alike." 

Conrad  died  in  1900,  and  the  St  LouU 
Trust  Company  began  the  administration  of 
the  trust  In  1902  the  St  Louis  Trust  Com- 
pany changed  its  name  to  the  St  Louis  Union 
Trust  Company,  and  by  that  name  the  trustee 
has  continued  its  duties  to  this  date.  The 
present  suit  is  one  to  determine  that  trust 
and  the  platntitTs  are  Mrs.  Worrall  and  lier 
five  children,  and  the  defendant  the  present 
trustee  of  the  estate.  Mrs.  Wwrall  Iiad  but 
five  diildren,  and  they  are  all  adults  and  liv- 
ing, and  to  them  she  had  conveyed  (or  attempt- 
ed to  convey)  all  her  interest  in  the  tmst 
property.  These  conveyances  are  in  this  rec- 
ord. The  trust  property  consists  of  some  land 
in  St.  Genevieve  county,  Mo.,  scHne  land  in 
McCracken  county,  B;y.,  and  some  ^,500  in 
personal  securities  and  cash,  in  the  hands  of 
defendant  aa  trusteet 

In  behalf  of  plaintlflFs  it  was  shown  that 
Mrs.  Worrall  was  50  years  old,  and  had  long 
since  reached  and  passed  tliat  period  in  a 
woman's  life  commonly  called  the  "change 
of  life."  By  a  physician  it  was  shown  that 
she  could  bear  no  more  childroi,  for  tills  and 
other  physical  reasons.  No  evidence  was  in- 
troduced by  defendant  and  npon  tbose  facts 
the  court  entered  a  Judgment  or  decree  in 
favor  of  defendant  from  which  plalndfTs 
prosecuted  this  appeal.  The  case  is  largely 
one  of  law,  although  it  might  be  added  that 
there  is  no  evidence  showing  the  procreative 
organs  of  Mrs.  Worrall  to  be  diseased  or 
injured,  save  and  except  by  the  flux  of  time 
on  the  life  of  a  woman  as  above  detailed. 

I.  In  this  case  there  Is  urged  the  interest- 
ing question  as  to  whether  or  not  from  a 
legal  standpoint  Mrs.  Worrall  has  passed  the 
child-bearing  age,  and  much  legal  lore  lias 
been  called  to  our  attention.  With  this  ques- 
tion we  shall  not  deal,  because.  In  our  judg- 
ment the  case  Is,  and  can  be,  fully  determin- 
od  upon  questions  which  precede  this  in 
the  orderly  dlsposlticMi  of  vital  questlcms.  In 
Blackstone's  Commentaries  it  has  been  said : 

"A  possibility  of  issue  is  always  supposed  to 
exist  in  law,  unless  extinguished  by  the  death 
of  the  parties,  even  though  the  donees  be.  each 
of  them,  a  hundred  years  old."  2  Blackstone's 
Commentaries,  126i 

The  later  court  views  upon  this  question 
we  shall  not  re\'1ew.  Other  matters  settle 
the  case,  and  a  review  of  this  question  would 
be  a  waste  of  energy. 

[1]  II.  The  status  of  Mrs.  Worrall's  dill- 
dren  under  the  will  of  Conrad  is  one  of  the 
material  questions.  A  reading  of  the  will 
shows  tliat  the  legal  title  to  the  property 
passed  to  the  St.  Louis  Trust  Company,  now 
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the  St  Lonla  Union  Trust  Company.  This 
title  was  Impressed  wltb  a  trust  "to  pay 
over  all  tneome,  earnings  and  profits  •  •  • 
to  my  daughter  Gomelia,  for  the  mainte- 
nance and  support  of  herself  and  her  family." 
When  this  trust  -was  fully  executed  ty  the 
death  of  Mrs.  Woxrall  and  the  other  pro- 
visions therein  expressed,  the  corpus  of  the 
estate  was  to  go  to  the  children  of  Mrs.  Wor- 
rall '  (living  at  the  time  of  her  death),  or 
when  the  youngest  reached  the  age  of  21 
years.  The  anaUfying  terms  "living  at  the 
time  of  her  death"  makes  the  children  of 
Mrs.  Worrall  merely  contingent  remainder- 
men under  the  will  of  the  grandfather.  Their 
estate  was  dependent  upon  the  contingency 
of  their  survival  of  the  mother.  They  were, 
under  the  rulings  of  this  court,  contingent 
remaindermen,  and  no  more.  De  Lassus  v. 
Gatewood,  71  Mo.  371 ;  Dickerson  v.  Dicker- 
son,  211  Mo.  483,  110  S.  W.  700. 

It  has  been  said  that  remainders  are  the 
outgrowth  of  wills  or  contracts,  and  rever- 
sioners come  from  the  operations  of  law.  In 
this  case  the  Interest  given  to  the  children 
of  Mrs.  Worrall  might  never  materialize. 
Whilst  they  are  all  living  now,  all  might 
predecease  the  mother,  and  then  there  would 
be  reversioners  by  operation  of  law.  In 
other  words,  the  beneficial  Interest  In  the 
trust  property  would  go  to  the  lawful  heirs 
of  Peter  Conrad,  and  the  trustee  of  this  trust 
would  have  to  account  to  these  reversioners 
for  the  corpus  of  this  estate.  This  is  Im- 
portant in  view  of  the  fact  that  in  equity 
attempt  l|9  being  ^made  to  terminate  this 
active  trust  In  the  interest  of  parties  who 
might  never  have  the  slightest  Interest  In 
the  trust  estate.  Their  present  Interest  Is 
purely  contingent,  and  the  contingency  may 
not  happen,  1.  e.,  they  may  not  be  living  at 
at  the  death  of  Mrs.  Worrall. 

By  the  brief  we  are  cited  to  89  Cyc.  p.  99, 
where  the  following  general  role  Is  thus 
stated: 

"By  virtue  of  its  gnpervisory  jurisdiction 
over  tmBts  and  trustees,  a  court  of  equity  has 
power,  in  a  proper  case,  to  terminate  an  ex- 
press trust,  in  whole  or  in  part,  even  before 
the  expiration  of  the  term  for  which  it  was 
created,  although,  in  such  case,  exceptional  dr- 
comstances  must  exist.  The  court  will  exercise 
this  power  and  decree  a  termination  when  all 
the  objects  and  purposes  of  the  trust  have  been 
accomplished,  the  cestuia  que  trustent  are  all 
sui  juris,  and  application  is  made  by  all  of  them. 
On  the  other  hand,  the  court  will  not  decree  a 
termination  when  some  of  the  cestuis  que  trust- 
ent do  not  consent,  or  where  the  trust  is  still 
an  active,  continuing  one,  with  some  of  its  pur- 
poses unaccomplished  and  not  shown  to  be  im- 
possible of  accomplishment." 

We  have  no  fault  to  find  with  this  general 
rale.    There  are  cases  in  which  courts  have 


terminated  trusts  in  advance  of  the  time 
fixed  In  the  trust  Instrument  The  courts 
have  done  so  with  discrimination  and  cau- 
tion, but  If  the  cases  cited  to  support  the 
general  pronouncement  be  examined,  it  will 
be  fonnd  that  the  facts  do  not  fit  tbe  case 
at  bar. 

Suppose  In  the  instant  case,  under  the  facts 
alleged,  a  decree  shonld  be  entered  terminat- 
ing the  trust,  and  this  property  be  turned 
over  to  the  five  present  children  of  Mrs. 
Worrall,  where  would  the  trustee  stand  at 
the  death  of  Mrs.  WorraU,  If  all  of  her  chU- 
drcn  had  predeceased  her?  The  proof  shows 
tbat  there  are  several  grandchildren,  and 
these,  as  the  reversioners,  might  make  claim 
for  the  estate.  There  Is  no  vested  estate  In 
their  parents,  and  If  their  parents  all  pre- 
decease the  grandmother,  they  take  ^rom  the 
grandfather.  This  contingency  alone  is  saf- 
Sclent  to  justify  the  Judgment  nlsL  They 
are  not  {lartles  to  the  instant  suit  and  have 
not  consented  In  any  way  to  a  divesting  of 
their  reversionary  interests. 

[2]  III.  Bat  there  is  another  reason  equal- 
ly as  good.  Peter  Conrad  had  some  valid 
reason  for  creating  this  active  trust  In  the 
Interest  of  his  daughter.  It  appears  that  she 
had  passed  through  the  long  to  be  remem- 
bered St.  Louis  cyclone.  Her  nervous  shock, 
occasioned  therelay,  seems  to  have  lingered 
with  her.  Conrad  may  have  had  this  in 
view.  He  might  have  bad  In  view  the- habits 
and  n«ike-up  of  her  then  husband,  or  may 
have  looked  with  doubt  to  a  future  husband. 
Jnst  what  may  have  been  the  compelling  force 
which  resulted  In  this  trust  In  favor  of  his 
daughter,  we  need  not  further  speculate.  He 
may  have  doubted  her  ability  to  withstand 
the  appeals  of  her  children  for  property,  and 
he  may  have  thought  that  In  old  age  she 
would  not  be  as  well  cared  for  as  she  would 
be  by  the  active  trust  which  he  was  creating 
in  her  favor.  For  us,  it  should  suffice  to  say 
that  Peter  Ccmrad's  desires  have  been  clearly 
expressed  In  the  will  and  the  trust  thereby 
created.  He  preferred  that  a  trustee  of  his 
own  naming  shonld  husband  his  pr<^)erty, 
and  see  that  bis  daughter  got  tbe  profits 
thereof  from  the  hands  of  that  trustee  to  the 
day  of  her  death.  Tbe  desire  of  tbe  old  man 
as  expressed  in  bis  will  shonld  be  executed, 
and  equity  will  not  Interfere  with  the  carry- 
ing ont  of  his  plain  desire.  This  Is  an  active, 
live  trust,  and  has  not  been  fully  accom- 
plished, and  will  not  be  until  tbe  trustee 
has  garnered  the  profits  of  the  estate  to  the 
death  of  the  daughter,  and  paid  them  out 
as  per  the  directions  of  the  will. . 

Upon  either  of  the  two  theories  the  trial 
court  was  right  and  its  judgment  is  affirmed. 

All  concur. 
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FLYNN  V.  TATE.    (No.  22013.) 

(Bapreme  Gonrt  of  Missouri,  DMaton  No.  1. 
March  S,  1921.) 

1.  ProcBM  9=3 1 03— Notice  1^  publication  mutt 
be  of  such  character  as  to  give  defeodant 
Icnowledge  tlirougli  usual  channels. 

In  suits  involving  property  rights  of  non- 
reddeuts  of  the  state,  the  sul>stitution  of  notice 
by  publication  in  a  newspaper  is  intended  to  l>e 
of  such  a  character  as  to  bring  home  to  the 
defendant  a  knowledge  of  that  fact  through  the 
avenues  by  which  such  information  usually 
reaches  the  person  for  whom  it 'is  intended. 

2.  Process  ®=>I03  —  Service  of  publication  on 
one  sued  by  name  of  former  husband  held  fa- 
tally defective. 

Where  a  defendant  in  a  partition  snit  had 
been  twice  married  and  was  living  vrith  her  sec- 
ond husband  at  the  time  of  the  suit,  bat  was 
sued  and  served  by  publication  in  the  name  of 
her  former  husband  and  received  no  actual 
knowledge  of  the  suit,  the  service  was  fatally 
defective,  especially  where  the  circumstances 
indicated  a  purpose  to  strip  her  of  her  interest 
in  the  proper^  without  compensation  on  the 
theory  that  she  had  not  been  heard  from  for 
years. 

3.  Process  «=>84  —  Service  by  publleatlon  fs 
strictlsslml  Juris. 

Service  of  process  by  newspaper  publica- 
tion is  a  harsh  and  technical  substitute  for  serv- 
ice of  process  and  is  strictissimi  juris. 

Appeal  from  Circait  Court,  Clinton  Coun- 
ty; Alonzo  D.  Buraes,  Judge. 

Action  by  Kannie  E.  Flynn  against  Jobn 
Tate.  From  a  Judgment  dismissing  the  peti- 
tion, plaintiff  appeals.  Reversed  and  re- 
manded. 

The  petition  was  filed  in  the  Clinton  cir- 
cuit court  July  23,  1918,  and  states,  in  sub- 
stance, that  the  plaintiff  is  the  owner  of  an 
undivided  one-aixtli  of  33  acres  of  land  in 
that  county,  wliicfa  It  particularly  describes; 
that  the  defendant  Is  the  owner  of  the  other 
undivided  five-sixths,  and  is  in  possession 
claiming  the  entire  title;  that  his  adverse 
claim  of  her  undivided  one-sixth  is  based  on 
a  pretended  decree  of  that  court  rendered  at 
the  September  term  thereof,  1915,  In  a  par- 
tition proceeding  entitled  Mary  B.  Lay  and 
W.  A.  Martin,  Plaintiffs,  t.  Kora  $oott  and 
Nannie  Morgan,  Defendants.  The  prayer  Is 
that  the  court  ascertain  and  determine  the 
estate,  title,  and  Interest  of  the  plaintiff  and 
defendant  respectively  In  such  real  estate, 
and  define  and  adjudge  the  title  and  estate 
of  the  plaintiff  and  defendant  severally  in 
and  to  the  same,  and  for  general  relief. 

The  defendant  answered  by  general  deni- 
al, and  also: 

"That  in  a  certain  cause  pending  in  the  cir- 
cuit court  of  Clinton  county.  Mo.,  entitled  Mary 
E.  Lay  and  Willioim  Martin,  Plaintiffs,  v.  Nora 


Scott  and  Nannie  Morgan,  Defendants,  for  par- 
tition and  sale  of  the  real  estate  described  in 
the  petition,  a  decree  was  entered  ascertaining 
the  rights  and  interests  of  the  parties  therein. 
and  by  its  said  decree  did  find  and  determine 
that  the  said  Nannie  Morgan  had  disappeared 
from  her  home  in  Clinton  county.  Mo.,  and  had 
gone  ont  of  the  state  and  had  not  been  heard 
from  for  a  period  of  15  years,  ordered  that  the 
interests  of  plaintiff  in  said  real  estate  be  or- 
dered sold  and  distributed  among  the  other 
heirs  of  said  estate  set  forth  in  said  petition." 

It  farther  pleaded  that  the  court  bad  Ja- 
rlsdicrion  of  the  subject-matter  and  parties 
to  said  cause;  that  the  decree  was  valid 
against  plaintiff  and  all  other  parties  there- 
to, and  that  In  pursuance  thereof  the  land 
was  sold  by  order  of  the  said  court  to  the 
defendant,  who  paid  the  full  amount  of  the 
purchase  price  and  received  a  deed  therefor; 
that  he  purchased  In  good  faith,  not  being 
aware  that  plaintiff  had  ever  changed  her 
name  to  Nannie  Flynn,  If  she  had  so  diang- 
ed  it 

The  r^ly  was  a  general  dmial.  Upon 
trial  the  court  found  that  plaintiff  had  no 
title  to  the  land  and  dismissed  the  petition. 
The  plaintiff  thereupon  after  the  usual  mo- 
tions filed  and  determined  perfected  this  ap- 
peal 

Plaintiff  Introduced  In  evidence  the  orig- 
inal petition  filed  in  said  court  July  21,  1915, 
entitled  Mary  E.  Lay  and  W.  A.  Martin, 
Plaintiffs,  V.  Nannie  Morgan  and  Jiora  Scott 
or  the  Unlinown  Heirs  of  Nannie  Morgan, 
Defendants.  It  stated,  In  8abetance>  that 
Henderson  Martin  died  Intestate  <m  0ie 
day  of ,  188 — ,  the  owner  in  fee 


of  55  acres  of  land  In  Clint<»  county,  includ- 
ing the  33  acres  in  question,  leaving  his  wid- 
ow, Mary  EX  Henderson,  now  Mary  E.  Lay, 
his  sons  William  A.  Martin  and  Andy  Mai^ 
tin,  and  his  daughters,  Nannie  Morgan  and 
Nora  Scott,  his  heirs  at  law;  that  <m  the 
day  of  ,  188 — ,  the  said  h^rs 


at  law  agreed  among  themselves  upon  a 
parol  partition  of  said  land  by  which  eacb 
party  was  to  receive  11  acres  and  entered 
into  possession  of  the  several  parts  so  allot- 
ted; that  afterward,  on  the  29th  day  of  Oc- 
tober, 1885,  the  said  Nannie  Morgan  conveyed 
her  interest  therein  to  John  Miles,  who  in 
January,  18^,  conveyed  It  to  William  A- 
Martin,  who  on  the  21st '  of  January,  1893, 
Joined  with  Mary  E.  Lay,  Nora  Scott,  and 
Andy  Martin,  conveyed  the  shares  set  off  to 
Nannie  Morgan  and  William  A.  Martin  by 
said  parol  agreement  to  one  Josiah  Stoutl- 
more;  that  WUliam  A.  Martin  and  Nannie 
Morgan  failed  to  deed  their  interest  In  the 
.S3-acre  tract  to  Mary  B.  Lay,  Nora  Scott, 
and  Andy  Martin  as  per  the  parol  agree- 
ment; that  Andy  Martin  purctiased  from 
Nora  Scott  the  11  acres  set  ont  to  her;  that 
the  plaintiffs  Mary  E.  Lay  and  Andy  Martin 
had  been  in  possession  of  said  33  acres  for 
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30  yean;  and  that  Josiah  Stontlmore  and 
tbe  grantees  of  heirs  had  been  in  possession 
of  the  22  acres  belonging  to  Nannie  Morgan 
and  William  A.  Martin  for  more  than  25 
years.     This   petition    further    stated    tliat 

Andy  Martin  died  Intestate  on  the  

day  of ,  1915,  the  ovnier  of  an  undi- 
vided two-thirds  interest  in  the  33  acres  here 
In  question,  while  the  plaintiff  was  the  owner 
of  the  other  one-third  interest;  that  the  said 
Andy  Martin  left  as  his  only  heirs  at  law 
Mary  £3.  Lay  and  defendant  WlUlam  A  Mar- 
tin and  the  defendants  Nannie  Morgan  and 
Nora  Scott. 

It  farther  stated  that  the  defendants  Nan- 
nie Morgan  and  Nora  Scott  were  nonresi- 
dents of  the  state  of  Missouri,  and  due  pro- 
cess of  law  could  not  be  served  upon  them, 
and  asked  for  an  order  of  publication  for 
said  nonresident  defendants.  It  concluded 
with  the  usual  statement  that  a  division 
could  not  be  made  in  kind  and  asked  an  or- 
der of  sale  and  was  verified  by  one  of  the 
attorneys  who  signed  it,  "to  the  best  ot  his 
knowledge  and  belief." 

Upon  this  an  order  of  publication  was  Is- 
sued stating  as  ground  therefor  the  allega- 
tion of  the  petition  "that  the  defendants  are 
nonresidents  of  the  state  of  Missouri." 

No  appearance  having  been  made  by  the 
defendants,  a  default  decree  was  entered  up- 
on the  finding: 

That  Henderson  Martin  died  intestate  on  the 
day  of  -,  188—,  the  owner  in  fee 


simple  of  the  land  in  controversy,  whidi  is 
fully  described;  "that  he  left  as  his  only  heirs 
at  law  his  widow,  Mary  E.  Henderson,  and  W. 
A.  Martin,  Andy  Martin,  Nannie  Morgan,  and 
Nora  Scott,  and  that  soon  after  the  death  of 
said  Henderson  Martin  the  said  Mary  E.  Mar- 
tin and  his  said  other  heirs  at  law  agreed  on  a 
parol  partition  of  said  land,  and  that  each  one 
took  an  equal  share,  to  wit,  11  acres,  and  each 
at  once  entered  into  possession  of  their  respec- 
tive tracts  as  agreed  upon,  and  the  coort  hereby 
confirms  said  parol  partition  of  said  65-acre 
tract  of  land  described  as  aforesaid.  The  court 
further  finds  that  the  said  Mary  E.  Lay,  W.  A. 
Martin,  Nora  Scott,  and  the  unknown  heirs  of 
Nannie  Morgan  were  and  are  tenants  in  com- 
mon and  owners  in  fee  of  the  following  describ- 
ed real  estate,  situate,  lying,  and  being  in  the 
county  of  Clinton  and  state  of  Missouri,  to 
wit:  All  of  the  east  half  ot  the  northwest 
quarter  of  the  southeast  quarter  and  13  acres 
off  the  west  side  of  the  northeast  quarter  of 
the  southeast  quarter  of  section  9  in  township 
54  of  range  32  in  Clinton  county.  Mo.  The 
court  further  finds  that  the  defendant  Nannie 
Morgan  has  not  been  heard  from  by  any  of 
her  people  or  kind  for  over  18  years,  and  de- 
crees that  her  interest  in  said  lands  be  divid- 
ed among  her  heirs  at  law,  her  mother,  Mary  E. 
Lay,  W.  A.  Martin,  and  Nora  Scott.  The  court 
fnrtiier  finds  ttiat  the  plaintifE  Mary  E.  Lay 
is  the  owner  of  a  five-ninths  undivided  interest 
in  said  land;  that  the  plaintiff,  W.  A.  Martin, 
and  the  defendant  Nora  Scott  are  each  entitled 
to  a  two-ninths  undivided  interest  in  said  land." 
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A  sale  was  ordered  In  accordance  with 
the  prayer  of  the  petition. 

No  attempt  was  made  to  question  the 
facta  In  evidence.  Mrs.  Flynn  was  bom  on 
the  farm  in  question  about  1864.  Her  father 
died  when  she  was  about  16  years  old,  and 
on  October.  12,  1884,  when  she  was  20,  she 
married  Morgan.  Two  years  afterward  she 
and  her  husband  wetit  to  Cherokee  Nation, 
where  they  lived  a  few  months,  then  to  Cul- 
bert  county,  Ark.,  where  they  lived  about  a 
year,  and  went  Iiack  to  Cherokee  Nation, 
where  her  husband  died.  She  afterward 
married  John  Flynn,  with  whom  she  had 
since  lived  12  years  at  Blanchard,  Okl.  She 
corresponded  with  her  mother  and  kept  her 
Informed  as  to  her  whereabouts  daring  her 
life  and  afterward  wrote  letters  to  her 
which  were  not  answered.  She  had  no  In- 
formation of  any  proceeding  In  court  until 
the  county  clerk  wrote  her  on  July  26,  1917, 
and  never  received  anything  from  the  estate 
of  her  mother  or  deceased  brother.  When 
Andy  died  he  left  surviving  him  as  his  heirs 
his' mother,  his  brother,  William,  his  sister 
Verona  Scott,  and  herself.  When  her  moth- 
er died  she  left  as  her  heirs  the  three  last 
named. 

The  court  held  there  was  nothing  in  the 
evidence  showing  title  In  the  plaintiff,  and 
dismissed  the  petition  with  costs. 

P.  B.  Klepper,  of  Cameron,  and  W.  S. 
Herndon,  of  Plattsburg,  for  appellant. 

Daniel  H.  Frost,  of  Plattsburg,  and  E.  O. 
Hall,  of  Kansas  C^ty,  for  respondent. 

BROWN,  C.  (after  stating  the  facts  as 
above).  The  -general  object  of  this  suit  Is  to 
recover  an  undivided  one-sixth  interest  In 
33  acres  of  land  in  Clinton-  county  against 
the  defendant,  who  is  alleged  to  be  in  pos- 
session claiming  under  a  void  judicial  sale 
in  partition.  The  validity  and  effect  of  this 
sale  is  the  only  question  Involved. 

One  Martin  Is  the  common  source  of  title. 
He  died  about  1880,  leaving  a  widow,  Mary 
E.  Martin,  two  sons,  William  and  Andy,  and 
two  daughters,  Yercma,  who  married  one 
Scott  and  is  known  as  Nora  Scott,  and  Nan- 
nie Morgan,  who  married  Morgan  in  1884. 
He  afterward  died,  and  she  married  John 
Flynn,  with  whom  she  lived  at  Blanchard, 
Okl.,  for  about  12  years  before  the  institu- 
tion of  this  suit  Soon  after  the  death  of 
the  elder  Martin,  his  widow,  Mary,  married 
one  Lay.    No  children  were  bom  to  them. 

The  record  of  the  partition  suit  upon 
whldi  the  defendant  depends  to  establish  his 
title  shows  that  Andy  Martin  died  at  an  un- 
named date  in  1915,  leaving  his  mother,  his 
brother,  William,  and  his  two  sisters  as  his 
only  heirs,  and  seized  of  an  undivided  two- 
thirds  of  the  land,  and  that  this  plaintiff 
thereby  became  seized  of  the  undivided  one- 
sixth  which  she  claims  In  this  suit  The 
mother  and  brother  instituted  the  partition 
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Bult  on  Jal7  21  of  tbe  same  year  agalnat  the 
two  aistera,  Mrs.  Flynn  and  Mrs.  Scott,  wbo 
w«re  both  alleged  in  the  petition  to  be  non- 
residents of  the  state.  Nothing  Is  said 
abont  the  death  or  disappearance  of  dther, 
but  It  Is  entitled  against  "Nannie  Morgan 
and  Nora  Scott  or  the  Unknown  Heirs  of 
Nannie  Morgan."  It  Is  upon  this  title  alone 
that  the  decree  of  distribution  to  plaintiffs 
as  heirs  of  Mrs.  Flynn  Is  founded. 

We  have  repeated  so  much  of  our  state- 
ment In  this  connection  to  show  tbe  purpose 
for  which  the  process  of  the  taw  was  invok- 
ed in  that  suit,  and  the  promptness  with 
which  it  occurred  to  the  living  upon  the 
death  of  the  son  and  brother  to  secure  to 
themselves  without  compensation  the  inter- 
est of  the  absent  and  unsuspecting  sisters. 
These  are  Important  elements  in  the  inter- 
pretation of  the  statute  upon  which  they  re- 
ly for  the  acromplishment  of  their  purpose. 

[1,2]  The  honest  Intent  of  the  Legislature 
will  be  presumed.  It  will  therefore  be  r"^ 
sunted  that  in  suits  involving  the  proper- 
ty rights  of  nonresidents  of  the  state  the 
substitution  or  notice  by  publication  in  a 
newspaper  of  the  state  In  which  the  proceed- 
ing Is  instituted  Is  intended  to  be  of  such  a 
character  as  to  bring  home  to  the  defendant 
a  knowledge  of  that  fact  through  the  ave- 
nues i)y  which  such  information  usually 
reaches  the  person  for  whom  it  is  Intended. 
Should  It  be  published  in  the  Latin  language, 
proof  that  tbe  defendant  read  that  language 
with  fluency  would  not  cure  the  omissIoD 
to  publish  It  in  the  language  which  the 
law  prescribes  because  it  is  used  and  un- 
derstood by  his  countrymen,  and  especially 
by  friends  and  nieghbors,  who  might  see 
It  and  bring  it. to  his  attention.  This  pub- 
licity is  its  very  essence,  and  it  is  presumed 
to  reach  him  because  it  is  open  to  all  alike, 
and  every  member  of  the  public  may  be 
the  Instrument  of  Its  communication  to  the 
person  for  whose  Information  it  is  designed. 
This  Is  peculiarly  applicable  to  the  facts 
of  this  case.  Mrs.  Flynn,  at  the  time 
that  suit  was  instituted  and  the  public 
notice  given,  resided  in  Blandiard,  Okl., 
with  her  husband.  It  made  no  difference  In 
that  community  what  had  been  the  name  of 
a  former  husband  with  whom  she  had  lived 
and  whose  name  she  had  borne  years  before 
in  Plattsburg,  Mo.  The  name  of  her  hus- 
band was  her  name,  and  nothing  but  a  desire 
for  concealment  could  be  inferred  from  the 
method  employed  to  notify  her.  This  con- 
cealment runs  like  a  thread  through  the  pro- 
ceeding. 

The  petition  which  states  her  nonresldeuce 
in  Mi»~^ouri  and  i-efers  to  her  unknown  heirs 
was  verified  under  oath.  Neither  her  mother 
nor  her  brother,  members  of  her  own  family, 
who  will  be  presiimi-U  until  the  <'outrary 
appears  to  have  known  her  name  and  resi- 
dence, made  oath  to  it,  but  it  was  verified  by 
their  lawyer  upon  information  and  belief. 


Mra  Flynn  stated  <m  oath  in  this  case  that 
she  had  corresponded  with  her  mother  up  to 
the  time  of  her  death;  yet  no  one  acquaint- 
ed with  the  facts  or  family  has  explained 
their  ignorance.  Although  there  was  no  al- 
legation in  the  petition  that  Mrs.  Flynn  wo 
dead',  the  mother  and  brotlier  took  •  decree 
as  her  heirs. 

[S]  We  have  noticed  these  drcnmstances 
simply  to  Illustrate  the  purpooes  for  whidi 
this  <das8  of  service  may  be  used.  It  is 
frankly  admitted  that  this  plaintiff  was  tbe 
owner  of  one-sixth  interest  which  she  had 
Just  inherited  from  her  deceased  brother, 
and  It  goes  without  saying  that  tbe  proceed- 
ing was  promptly  instituted  for  the  sole  pur- 
pose of  stripping  her  of  It  without  compen- 
sation or  right,  but  simply  by  cold  manipu- 
lation of  legal  process  Intended  to  supply  a 
remedy  to  deserving  litigants.  As  this  court 
said  In  Stanton  v.  Thompson,  2S4  Ma  7,  ISe 
S.  W.  698: 

"That  service  of  process  by  newspaper  pnb- 
licatioD  is  allowed  as  of  necessity.  It  is  due 
process  of  law  more  in  form  then  sabstance. 
However  convenient,  it  is  a  harsh  and  highly 
tecboiral  substitute  for  service  of  p'ocesa; 
therefore  is  strictissimi  Juris,  and  (l>eing  of 
rigid  right)  a  party  invoking  it  is  oititled  to 
cold  law— no  less,  no  more.  Parker  v.  Burton. 
172  Mo.  loc.  ciL  91  et  seq.;  Morrison  v.  Turn- 
baugb.  192  Mo.  loc.  dt  446;  Davis  v.  Mont- 
gomery, 206  Mo.  loc.  dt.  283  et  seq.;  Ohlmann 
V.  Saw  Mill  Co.,  222  Mo.  loc.  dt.  67  et  seq., 
and  cases  dted." 

The  law  requlrea  it  to  be  given  to  tbe  non- 
resident defendant  by  his  own  name,  and 
not  otherwise,  and  the  failure  to  do  so  ren- 
ders it  void.  The  Legislature  has  gone  to 
the  brink  of  its  constitutional  right  in  au- 
thorizing the  property  of  the  Individual  to 
be  taken,  whether  wrongfully  or  rightfully, 
by  Its  use,  and  the  courts  can  go  no  further. 
As  this  court  said  in  Ohlmann  v.  Sawmill 
Co.,  222  Mo.  62,  120  8.  W.  1156,  28  Ll  B.  A. 
{N.  S.)  4.'«,  133  Am.  St.  Bep.  506.  in  con- 
sidering a  variance  of  name  in  the  published 
notice  not  nearly  so  striking  as  this: 

"Tbe  qnestion  goes  to  Jarisdiction  and  dne 
process  of  law.  No  man  may  Judicially  lose 
hiR  property  without  his  day  in  court.  A  day  in 
court  proceeds  on  notice.  So  doe  process  of 
law  and  jurisdiction  depend  on  notke." 

In  Oorrigan  v.  Schmidt,  126  SIo.  304,  28  8. 
W.  874,  the  omission  of  the  initial  letter  of 
the  middle  name  of  the  defendant  in  the  pub- 
lication of  notice  was  held  to  avoid  the  Judg- 
ment. In  Burge  v.  Burge,  04  Mo.  App.  15, 
67  S.  W.  70r,,  the  court  held  that  "Emma" 
was  not  identical  with  "Emily"  for  the  pur- 
'pose  of  notice  by  publication.  This  Is  tbe 
(iriit  rase  we  can  recall  in  which  the  substi- 
tution of  an  entirely  dlssimiliar  name  for 
the  true  name  of  the  defendant  has  ever 
been  brought  before  a  court  for  considera- 
tion. 
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We  are  dted  by  the  respondent  to  White !  is  in  the  usual  form  and  sufScient,  and  th« 


'if 


T.  Lumber  Co.,  240  Mo.  18,  139  8.  W.  658,  42 
I<.  R.  A.  (N.  S.)  ISl,  as  holding  a  different 
doctrine.  On  the  contrary,  it  expressly  ap- 
proves the  cases  we  hare  cited,  and  presents 
the  case  in  hand  as  follows: 

"In  the  case  al  bar  we  have  a  new  question, 
▼is.:  When  the  pantee  takes  a  deed  by  bis 
'initials,  three  in  number,  will  a  suit  by  sub- 
•titnted  service  acainst  him  be  good  when  a 
mistalie  is  made  in  the  middle  initial?  As  ap- 
plied  to  this  cose,  the  question  is:  Will  a  judg- 
ment upon  substituted  service  for  taxes  against 
O.  N.  P.  Williams  be  good  against  O.  H.  P.  Wil- 
liams, who  is  the  trne  owner?" 

The  conrt  bdd  that  by  the  deed  the  de- 
fendant had  ad(9ted  the  Initial  "O"  as  bis 
first  name,  althongh  It  might  in  fact  have 
been  Oliver,  and  that,  tbe  first  name  being 
correctly  stated  In  the  notice,  it  was  not 
avoided  by  a  mistake  in  tbe  middle  initiaL 
However  correct  and  convincing  this  reason- 
ing may  be,  it  certainly  bas  no  aK>lication 
upon  principle  to  tbe  case  before  ns.  It  does 
not  go  to  tbe  length  of  holding,  as  we  are 
now  asKed  to  bold,  that  notice  by  publica- 
tion may  be  directed  against  a  married  wo- 
man by  tbe  name  of  any  husband  she  may 
have  previously  bad.  It  requires  further 
legrislation  to  bring  about  this  result 

In  view  of  the  conclusion  stated,  it  is  un- 
necessary to  notice  another  question  suggest- 
ed by  this  record,  viz.:  Can  a  plain  tiff  sue  a 
defendant  as  a  living  person,  and,  without 
any  pleading,  original  or  amendatory,  to 
that  effect,  .recover  on  the  ground  that  de- 
fendant died  before  the  institution  of  tbe 
suit,  leaving  the  plaintiff  as  his  only  heir? 
The  puzzle  becomes  still  more  unique  when 
we  attempt  to  substitute  tlte  plaintiffs  as  un- 
known heirs. 

Tbe  title  of  tbe  plaintUt  to  an  undivided 
one-sixth  of  tbe  land  described  being  admit- 
ted by  the  record,  the  Judgment  of  tbe  cir- 
cuit court  of  Clinton  county  is  reversed,  and 
tbe  cause  remanded  for  proceeding;  in  ac- 
cordance with  this  opinion. 

RAOLAND  and  8MAIiI<,  CO.,  coDcat. 

VJSR  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adc^ted  as  tbe  opinion  of 
the  court 

All  concnr. 


STATE  V.  PANAQIOTOPOLUS.    (No.  16371.) 

(St  Louis  Court  of  Appeals.    Missoori. 
March  8,  1921.) 

Criailaal  law  «s>l  182— Judgment  affirmed  when 
Information  and  Judgment  In  proper  form  and 
no  bill  of  exceptions. 
Where  there  is  no  bill  of  exceptions  and 

no  brief  filed  by  appellant  Aid  tbe  information 


judgment  in  due  form,  the  judgment  will  be 
affirmed. 

Appeal  from  St  Louis  Coart  of  Criminal 
Correction;   Calvin  N.  Miller,  Judge. 
"Not  to  be  officially  published." 

Sam  Panagiotopolus  was  convicted  of  keep- 
ing bis  dramshop  open  and  selling  and  dis- 
posing of  Intoxicntinp;  liquors  on  Sunday, 
and  he  ai^eals.    Aifirmed. 

Howard  SIdener,  Froe.  Atty.,  of  St  Louis, 
for  the  State. 

BECKER,  J.  Defendant,  a  dramshop  keep- 
er, was  convicted  of  keeping  open  his  dram- 
shop and  soiling  and  dlq>osing  of  intoxicat- 
ing liquors  on  Sunday,  his  punishment  being 
assessed  at  a  fine  of  $100,  and  be  anneals. 

Appellant  bas  filed  no  bill  of  exertions 
in  tbe  cause,  nor  has  he  filed  a  brief  in  this 
court.  We  luive  notliing  before  us  but  the 
record  proper.  This  we  have  carefully  ex- 
amined for  error,  as  we  are  required  by  law 
to  do,  and  we  i)ercelve  no  error  therein.  The 
information  is  in  the  usual  form  and  obvious- 
ly surtlcient  Likewise  tlie  judgment  Is  in 
due  form. 

Tbe  judgment  is  accordingly  afllrmed. 

ALLEN,  J.,  concurs. 
REYNOLDS,  P.  3„  not  sitting. 


FARR  V.  FARMERS'  BANK  OF  LEONARD 
tt  al.    (No.  15774.) 


(St  Lonis  Court  of  Appeals. 
March  8,  1921.) 


Missouri. 


1.  Replevin  <=970— Burden  on  plaintiff  to  sbow 
right  to  possoMion  and  tKle  superior  to  da-' 
fondant. 

Rn>levin  is  a  possessory   action,  and  the 

burden  rests  on  plaintiff  of  showing  that  he  not 
only  bas  a  right  to  possession  of  the  property, 
but  that  he  has  a  title  thereto  superior  to  that 
of  defendant. 

2.  Replevin  9=>8(S)— Possession  of  note  held 
not  to  be  taken  from  holder  and  given  to 
maker. 

Where  the  holder  of  a  note  is  an  indorsee, 
and  it  contains  several  indorsera,  possession 
of  such  note  will  not  be  delivered  to  the  maker 
in  his  replevin  action,  though  the  maker  is  not 
liable  to  the  holder,  as  to  do  so  would  deprive 
the  holder  of  its  only  evidence  to  establish  the 
liability  of  the  prior  indorsera. 

Appeal  from  Circuit  Ckmrt,  Knoz  County; 
James  A.  Cooley,  Judge. 
"Not  to  be  officially  published." 

Suit  by  T.  F.  Farr  against  tbe  Farmers* 
Rank  of  Leonard  and  the  People's  Trust  & 
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Savings  Bank.  From  judgment  for  plaintiff, 
defendant  Trust  &  Savings  Bank  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant  appel- 
lant. 

Janfes  O.  Dorian  and  W.  B.  Ckxttey,  both  of 
Edina,  for  appellant. 
F.  h;  McOullough,  of  Edlna,  for  respondent 

BIGGS,  O.  This  is  a  suit  in  replevin  to 
'  recover  the  possession  of  a  negotiable  promis- 
sory note  regular  upon  its  face  for  the -sum  of 
$400,  executed  December  31,  1910,  by  plain- 
tiff as  maker,  payable  on  January  1,  1912,  to 
the  order  of  the  Hannibal  &  Northern  Mis- 
souri Railroad  Company,  with  interest  froib 
maturity  at  7  per  cent,  and  payable  at  the 
town  of  Leonard,  Mo.  The  said  note  bore  the 
purported  indorsement  of  the  said  Railroad 
Company,  by  F.  W.  Lattimer,  president,  and 
also  the  personal  indorsement  of  F.  W.  Lat- 
timer. 

On  or  about  the  maturity  of  the  note  the 
defendant  the  People's  Trust  &  Savings  Bank 
of  Galcsburg,  III.,  held  said  note  and  sent 
same  to  the  Fanners'  Bank  of  Leonard  for 
collection  from  the  plaintiff  maker.  While 
in  possession  of  the  Farmers'  Bank  the  plain- 
tiff brought  this  replevin  suit  against  that 
bank,  and  by  virtue  of  the  writ  took  posses- 
sion of  the  note. 

No  question  of  pleading  arises  in  the  case. 
The  petition  is  in  regular  form,  and  in  prop- 
er time  and  without  objection  the  People's 
Trust  &  Savings  Bank  upon  Its  application 
was  made  a  codefendant  and  filed  in  answer, 
in  which  it  set  up  that  the  note  was  not  the 
property  of  plaintiff  herein,  and  that  Ite  has 
no  right  to  the  possession  thereof,  and  has 
no  title  or  Interest  therein,  but  that  he  is 
maker  thereof,  and  liable  for  the  payment 
of  the  amount  due  thereon;  that  said  note 
was,  at  the  time  when  the  same  was  seized  by 
the  sheriff  ond  delivered  to  the  plaintiff,  the 
absolute  pi'operty  of  the  People's  Trust  & 
Savings  Bank,  which  is  an  innocent  purchas- 
er thereof,  in  good  faith  and  for  value,  be- 
fore its  maturity  and  without  notice  of  any 
outstanding  claim  in  favor  of  plaintiff  or 
any  other  person  or  iwirty  whomsoever.  The 
answer  prays  for  the  return  of  the  property 
to  the  defendant  or  that  the  value  thereol 
be  assessed  against  the  replevin  bond,  and 
also  damages  for  the  taking  and  detention 
thereof. 

Upon  submission  of  the  cause  to  a  Jury, 
plaintiff  had  a  verdict  and  Judgment  for  the 
possession  of  the  note  referred  to.  After 
proper  steps,  the  defendant  the  People's 
Trust  &  Savings  Bank  has  appealed,  assert- 
ing in  the  main  that  its  demurrer  to  the. evi- 
dence at  the  close  of  plaintiff's  case  and  also 
at  the  close  of  the  whole  case,  should  tiave 
been  sustained. 

As  stated,   the  note  Is  regular  up<Hi  its 


face  and  contains  no  conditions  of  payment 
whatever.  Plaintiff  admits  the  execution  of 
the  note  and  the  delivery  thereof  to  F.  W. 
Lattimer,  then  president  of  the  said  railroad. 
Plaintiff  introduced  evidence  tending  to  show 
that  the  said  note  was  delivered  to  said 
Lattimer  under  an  oral  agreement  to  the  ef- 
fect that  the  same  should  not  be  n^^tlated. 
but  should  be  deposited  in  the  bank  until' 
such  time  as  the  said  railroad  company  was 
constructed  to  a  certain  point  which  condi- 
tions were  not  fulfilled.  Even  thou^  such 
parol  evidence  was  admissible,  tlie  plaintiff 
failed  entirely  to  produce  evidence  showing 
that  the  defendant  holder  of  said  note  had 
actual  knowledge  of  the  alleged  tnflrmlty  or 
knowledge  of  such  facts  that  Its  action  in 
taking  the  note  amounted  to  bad  faith.  Seo- 
tlon  842  R.  S.  1919. 

[1]  Replevin  is  a  possessory  action,  and  the 
burden  rests  on  the  plaintiff  of  showing  in 
said  action  that  he  not  only  has  a  right  to 
possession  of  the  property,  l>ut  tliat  he  has  a 
title  thereto  superior  to  that  of  the  defendant. 
The  plaintiff  carries  the  burden  of  establish- 
ing his  title  to  the  spedflc  property,  and 
also  his  right  to  the  immediate  and  exclusive 
possession  thereof.  Plaintiff's  evidence  whol- 
ly failed  to  show  that  he  was  entitled  to  the 
possession  of  said  note  or  had  title  thereto 
as  against  the  defendant  the  PeopWa  Trust 
&  Savings  Bank. 

Defienjdant's  evidence,  unlmpeached  and 
uncontradicted,  is  to  the  effect  that  it  had 
purchased  this  note  from  F.  W.  Lattimer, 
paying  therefor  a  full  and  valuable  considera- 
tion before  maturity  in  the  regular  course 
of  business  and  without  any  notice  of  any 
infirmity  or  defect  In  the  title. 

[2]  Furthermore,  in  no  aspect  of  the  case 
should  plaintiff  be  given  the  possession  of 
this  note.  Even  though  it  be  conceded  that 
the  plaintiff  would  have  a  perfect  defense 
in  a  suit  upon  the  note  by  a  bona  fide  holder 
for  value,  it  would  not  do  to  deliver  posses- 
sion of  the  note  to  the  maker  in  a  case  like 
the  present  one,  where  the  holder  was  an 
indortiee  of  said  note  and  it  contained  several 
indorsers,  for  by  taking  the  possession  of  said 
note  from  the  holder  it  would  deprive  mm 
of  his  only  evidence  to  establish  the  liability 
of  the  prior '  indorsers.  Even  though  the 
maker  would  not  be  liable  to  the  holder,  the 
holder  has  an  action  against  his  Indorser  or 
assignor,  and  to  take  away  from  the  holder 
by  an  action  of  replevin  the  only  evidence 
by  which  he  could  maintain  an  action  would 
be  without  any  right  or  Justification.  Bailey 
V.  Gllman  Bank,  99  Mo.  App.  571,  loc  dt 
579,  74  S.  W.  874. 

The  defendaat's  demurrer  to  the  evidence 
should  have  been  sustained,  as  plaintiff  is 
not  entitled  imder  the  evidence  to  the  pos- 

ft 
session  of  this  note. 
The  Judgment  should  be  reversed  and  tlie 
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cause  ronanded,  with   directions  to  enter 
Judguent  for  the  defendant 

PER  OURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  l8  adopted  as  the  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed  and  the  cause  remanded, 
with  directions  as  recommended  by  the  com- 
missioner. 

AliLBN  and  BECKER,  JJ.,  ooncar. 
BESNOLDS,  P.  J.,  not  sitting. 


MINTER  V.  GIOINSKY  at  al. 
(No*.  13836,  13845.) 

^Kansas    City    Court   of   Appeals.     Missouri. 

Feb.  7,  1921.    Rehearing  Denied 

March  8,  1821.) 

1.  Partnership  <g=>2 18 (3)— Existence  Is  ques- 
tion for  Jury  when  facts  undispated. 

Wliere  there  is  no  dispute  as  to  the  facts, 
the  question  of  partnersUp  is  one  of  law  for 
the  court  to  determine. 

2.  Partnership  «5>44— Participation  in  profits 
raises  presumption  of  partnership,  but  it  may 
be  rebutted. 

Participation  in  the  profits  of  a  business 
raises  a  presumption  of  a  partnerstiip  relatioD 
and  is  prima  facie  evidence  thereof,  but  this 
presumption  is  not  cocclusiye  and  may  be  re- 
butted by  a  showing  of  facts  to  the  contrary. 

3.  Partnership  «s»32— Contractors  held  part- 
ners where  one  furnished  oapltal,  etc.,  and  ttie 
other  did  the  work  and  divided  the  profits. 

Contractors,  one  of  whom  agreed  to  bid  on 
a  contract  and  procure  the  contract,  furnish 
bond  and  the  necessary  capital,  and  the  other 
of  whom  was  to  do  the  work  and  employ  all  the 
men,  the  profits  to  l>e  divided,  held  partners. 

4.  Master  and  servant  (8=>220(7)— Risk  of  eav- 
Ing  In  of  trench  held  not  assumed. 

An  experienced  workman,  injured  by  the 
caving  in  of  the  side  of  a  trench  when  he  and 
others  under  the  direction  of  the  employer 
were  placing  planks  to  prevent  a  cave-in  in 
case  of  rain,  held  not  to  Iiave  assumed  the  risk, 
though  he  continued  work  after  his  objection  to 
the  bracing  was  ignored. 

5.  Master  and  servant  «=>289(7)— Experlenoed 
trench  digger  held  not  negligent  as  a  matter 
of  law. 

An  experienced  workman,  injured  by  the 
caving  in  of  the  side  of  a  trench  when  he  and 
others  under  the  direction  of  the  employer  were 
placing  planks  to  prevent  a  caving  in,  in  case  of 
rain,  held  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  though  he  told  the  em- 
ployer that  the  work  was  not  being  done  right 
and  continued  work  when  ills  objection  was 
ignored. 
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6.  Master  and  servant  4s>20fr— Incidental  risks 
assumed. 

A  servant  assumes  the  risks  incident  to  his 
employment 

7.  Master  and  servant  ®=> 226(1)  —  Risk  of 
master's  negligence  not  assumed. 

A  servant  never  assumes  the  risk  of  his 
master's  negligence. 

8.  Master  and  servant  «=>2lt— Risk  of  Injury 
not  avoidable  by  care  assumed. 

A  servant  working  in  a  trench  assumed  the 
risk  of  the  injury  incident  to  the  liability  of  the 
ditch  caving  in,  that  could  not  be  avoided  by 
the  exercise  of  ordinary  care  on  the  part  of  the 
employers. 

9.  Master  snd  servant  4=9286(19)— Evidenoe 
held  to  warrant  submission  of  Issue  of  negll* 
gence  In  bracing  of  walls  of  trench. 

In  an  employee's  action  for  injuries  caused 
by  the  caving  in  of  a  trench,  evidence  held 
to  warrant  submission  of  issue  of  negligence 
on  the  part  of  the  employers  in  the  maiMer  in 
wliich  tiie  wall  of  the  trench  was  or  was  not 
braced. 

10.  Master  and  servant  €=»2t9(l4) — Experi- 
enced employee  may  recover  If  danger  Is  not 
imminent. 

That  an  injured  employee  was  a  man  of  ex- 
perience did  not  prevent  Iiim  from  recovering 
from  the  caving  in  of  a  wail  of  a  trench,  if  the 
danger  was  not  imminent  and  of  such  a  char- 
acter that  a  person  of  ordinary  prudence  in 
the  exercise  of  ordinary  care  would  not  have 
remained  at  work. 

11.  Master  and  servant  «=9235 (6)— Employee 
working  under  employer's  supervision  not  re- 
quired to  search  for  danger. 

That  an  employee  was  worldng  in  a  trench 
under  the  direct  supervision  of  one  of  the  em- 
ployers was  equivalent  to  an  assurance  that  he 
might  safely  proceed  with  the  worlc,  and  he 
was  not  bound  to  search  for  danger,  but  could 
rely  for  his  safety  on  the  judgment  and  conduct 
of  the  employer. 

12.  Master  and  servant  4=3t07(5)— Rule  as  to 
transitory  work  tnapplloabie  to  caving  In  of 
treneh  wall. 

An  employee  injured  by  th^  caving  in  of  the 
wall  of  the  trench  in  which  he  was  working 
was  not  precluded  from  recovering  on  the 
ground  that  changing  conditions  made  the  work 
transitory  and  shifting,  where  the  sides  of  the 
excavation  were  perpendicular  and  there  was  at 
least  one  brace  in  place  at  the  time  of  the 
caving  in. 

13.  Master  and  servant  9=>2II— Risk  of  eave- 
In  held  not  assumed  on  theory  of  making  un- 
safe place  safe. 

An  employee  injured  by  the  caving  in  of  a 
wail  of  a  trench  which  he  and  other  employees, 
under  the  direction  of  the  employer,  were  brac- 
ing, did  not  assume  the  risk  on  the  theory  that 
he  was  engaged  in  making  an  unsafe  place 
safe,  where  the  extra  braces  were  not  to 
strengthen  the  wall  against  existing  conditions 
but  in  view  of  a  possible  rain  before  the  next 
working  day. 
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14.  Master  and  servant  «=»29l  (4)— Instrnotlon 
en  duty  to  furnish  safe  place  held  warranted 
by  petition. 

Where  the  petitioa  in  an  employee's  action 
for  injuries  did  not  allege  that  it  was  the  mas- 
ter's duty  to  furnish  a  reasonably  safe  place 
to  work,  but  alleged  facts  which  under  the  law 
raised  such  duty,  an  instruction  that  it  was  the 
master's  duty  to  furnish  a  reasonably  safe  place 
to  work  was  proper. 

15.  Appeal  and  error  <$=>259,  301— Improper 
remarks  of  court  not  error  when  point  not 
raised  by  exception,  motion  for  new  trial,  or 
otherwise. 

Error  could  not  be  predicated  on  a  remark 
of  the  court  as  to  what  the  evidence  showed 
on  a  motion  to  strike  all  of  the  testimony  so 
far  as  one  of  the  defendants  was  concerned, 
where  there  was  no  exception  to  the  court's 
remarks,  its  attention  was  not  directed  to  any 
claim  that  the  remarks  were  improper,  and  no 
reference  was  made  to  the  matter  in  the  motion 
for  a  jtew  trial. 

16.  Master  and  servant  €=s>296(2)— Instruotlen 
on  employee's  duty  held  Improper. 

In  an  employee's  action  for  injuries,  an  in- 
•tniction  that  it  was  plaintiff's  duty  at  all  times 
to  exercise  liis  God-given  senses  of  seeing, 
hearing,  and  feeling,  to  detect  for  his  own  prop- 
er protection  any  sign  of  impending  imminent 
danger,  was  properly  refused. 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty; Harris  Robinson,  Judge. 
"Not  to  be  offlciaily  publl^ed." 

Action  by  Granville  Minter  against  Charles 
Gldlnsky  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    AfBrmed. 

Uarley  ft  Reed,  of  Kansas  City,  tor  appel- 
lant Gldlnsky. 

Battle  McGardle,  of  Kansas  .Qty,  for  ap- 
pellant Koch. 

Gamble,  Kennard  &  Trusty,  oC  Kansas 
City,  for  respondent. 

BLAND,  J.  Tbis  Is  a  suit  for  damages 
for  personal  Injuries.  Plaintiff  recovered  a 
verdict  and  judgment  In  the  sum  of  |2,000, 
and  defendants  have  appealed. 

Plaintiff  was  injured  by  the  caving  In  of 
a  ditch  which  was  being  dug  in  connection 
with  the  construction  of  a  road  bridge  in 
the  northeastern  part  of  Jackson  county;  Mb. 
He  was  a  colored  man,  69  years  of  age,  with 
about  45  years'  experience  in  excavating  in 
quarries.  He  bad  worked  assisting  in  the  ex- 
cavation of  tile  ditch  from  the  time  It  was 
started.  The  ditch  was  13  feet  long  and  0 
feet  wide  with  periK'ndicular  walls.  The 
north  wall  was  6  or  6  feet  high,  and  the 
south  wall  10  or  12  feet  in  height  Some 
time  before  the  injury  the  ditch  on  the  south 
side  had  been  braced  by  an  oak  plank  13 
feet  long  and  12  inches  wide  running  length- 
wise of  the  trench  and  about  4  feet  below  the 
top  of  the  same.  This  plank  was  held  in 
place  by  three  6x6  braces  extending  from  it 


to  the  north  wall.  The  first  6  feet  of  the 
trench  had  been  cat  through  made  earth,  or 
silt,  deposited  by  the  overflow  of  a  stream. 
Then  came  about  6  or  6  feet  of  soil,  under- 
neath this  was  a  layer  of  sand  4  or  5  Inches 
in  depth,  and  in  the  bottom  was  soapstone. 
The  made  earth  was  soft  except  on  top.  Be- 
fore the  south  wall  fell,  "It  was  soft  dirt. 
*  •  •  kinda  wet  looking."  Below  the 
made  earth  the  sand  was  wet,  and  there  was 
water  seeping  Into  the  bottom  of  the  trench. 
A  derrick  stood  on  the  surface  near  the 
trench  and  2  or  8  feet  south  of  it  Tbla  der- 
rick was  (%)erated  by  a.  horse  and  was  used 
to  lift  dirt  out  of  the  excavation. 

Toward  the  dose  of  the  day  of  the  Injury, 
defendant  Koch  concluded  to  put  another 
plank  along  and  near  the  bottcm  of  the  south 
wall  parallel  with  the  plank  already  men- 
tioned, saying  to  the  persons  there  employed : 

"Boys,  will  yon  give  ns  or  give  me  a  hand 
to  help  brace  this  so  if  comes  a  big  rain  be- 
tween now  and  Monday  morning  it  will  not  slide 
m;   should  a  big  rain  come,  it  will  not  slip  in?" 

At  that  time  plaintiff  was  shoveling  in 
the  trench,  and  Koch  and  two  other  men 
were  in  the  ditch.  Koch  climbed  from  the 
ditch  and  procured  8<»ne  braces  which  be 
threw  into  it  The  two  men  in  the  ditch 
thereupon  put  In  the  second  plank  against 
the  south  wall  running  its  »tire  length  and 
about  12  Inches  from  the  bottom  of  the  ditch. 
The  putting  In  of  the  second  plank  was  com- 
pleted, and  plalnflff  picked  up  one  end  of  a 
third  plank,  which  was  to  go  between  the 
top  and  lower  oaes,  and  shoved  It  toward  the 
two  men,  when  suddenly  a  part  of  the  south 
wall  between  the  lower  plank  and  the  upper 
one  bulged  Inward;  the  dirt  coming  from 
under  the  top  plank. 

Plaintiff  was  digging  close  to  the  north 
side  of  the  wall  wh«i  he  heard  Koch  tell  the 
other  meu  to  insert  the  second  plank  horizon- 
tally. At  that  time  plaintiff  said  to  Koch, 
"Boss,  that  Is  a  waste  of  lumber  and  tlm^. 
putting  that  lumber  that  way."  You  "ought 
to  put  it  up  straight  up  and  down."  Koch 
replied,  "Shut  up.  Dad!  I  know  my  busi- 
ness; I  am  going  to  put  It  in,"  and  plaintiff 
then  said,  "All  right.  Boss."  Koch  testifled 
that  he  did  not  listen  to  anybody  In  regard 
to  how  the  board  should  have  been  placed, 
and  said,  "I  generally  pass  on  my  own 
work."  He  further  testified  that  the  usual 
way  to  brace  a  ditch  with  wet  walls  was  by 
"sheet  piling";  that  Is,  by  driving  stakes  ex- 
tending from  the  top  of  the  wall  to  the  bot- 
tom and  inserting  the  boards  between  them 
and  the  earth.  An  expert  witness  for  defend- 
ants testified  that  it  would  not  be  safe  to  put 
in  a  board  4  feet  from  the  top  of  the  excava- 
tion and  then  dig  the  excavation  to  a  depth  of 
12  feet  and  put  in  another  board  and  then  put 
one  In  the  middle,  nor  was  that  the  usual 
custom.    He  further  testified  that  with  earth 
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of  the  kind  lavolTed  in  tbis  case  he  would 
put  in  a  second  brace  or  board  3  or  4  feet 
below  the  first  one  as  the  ditch  was  being 
dug;  that  he  would  put  in'  a  board  4  teat 
from  the  top  of  the  excavation,  a  second 
I>oard  3  feet  from  the  first  board,  and  a 
third  board  alMUt  2%  feet  from  the  second ; 
and  that  he  would  place  them  closer  togeth- 
er as  the  excavation  got  deeper. 

One  of  the  issues  at  the  trial  was  whether 
Koch  and  Gidlns^liy  were  partners  in  carrying 
on  the  worlc,  or  whether  defendant  Koch  was 
an  independent  contractor  of  Gidinsky.  De- 
fendant Gldinsky  was  a  general  road  con- 
tractor (grading  and  macadamizing)  and  was 
unfamiliar  with  the  worlc  of  the  building  of 
a  bridge  such  as  was  under  coarse  of  con- 
struction at  the  time  plaintiff  was  injured. 
Defendant  Koch  was  familiar  with  that  kind 
of  work.  Gidinsky  was  contemplating  bid- 
ding on  the  contract  for  the  work  which  was 
to  be  let  by  the  county  court  of  Jackson  coun- 
ty. He  and  Koch  looked  over  the  place 
where  the  bridge  was  to  t>e  built,  and  Koch 
took  measurements  and  figured  on  the  work 
and  turned  the  figures  over  to  Gidinsky,  and 
these  figures  were  the  basis  of  the  bid.  It 
was  agreed  that  Gidinsky  should  bid  for  the 
work,  and  if  he  procured  the  contract  he  was 
to  furnish  the  bond  and  all  the  money  for 
the  materials  and  labor,  and  Koch  was  to  do 
the  work  and  to  employ  his  own  men  and 
pay  them  every  Saturday.  When  the  work 
was  completed  the  two  were  to  divide  the 
profits  and  the  losses  as  the  case  might  be. 
The  agreement  was  carried  out. 

Gidinsky  was  asked  if  he  sublet  the  con- 
tract to  Koch,  and  he  answered: 

"No,  sir;  I  took  the  contract  and  let  Mr, 
Koch  do  it  for  me.    I  turned  the  contract  over." 

He  testified  that  he  was  Interested  only  In 
the  result.  Gidinsky  was  at  the  work  three 
at  four  times  in  the  eight  or  ten  weeks  that 
the  work  had  l>een  progressing.  He  testified 
that  he  did  not  give  Koch  any  directions  as 
to  how  to  do  the  work;  tliat  If  he  thought 
any  change  should  be  made  he  would  not 
give  Koch  orders,  but  "would  suggest,  per- 
haps." There  was  no  accounting  until  the 
work  was  completed.  Gidinsky  was  cm  the 
work  on  the  morning  of  the  day  the  ditch 
caved  in. 

(11  Plaintiff's  instmctlon  No.  1  assumes 
that  defendants  were  partners  and  defend- 
ants complain  that  this  was  error.  There  was 
no  dispute  in  the  evidence  as  to  the  facts  in 
regard  to  the  relationship  existing  between 
the  defendants;  therefore  the  question  of 
partnership  or  no  partnership  is  one  of  law 
for  the  court  to  determine.  Consequently, 
the  inquiry  before  ns  is  whether  the  facts  are 
sufficient  In  law  to  constitute  defendants 
partners.  Stundon  v.  Dahlenberg,  1S4  Mo. 
App.  881,  385,  171  S.  W.  37.  It  was  stated 
In  Torbert  v.  Jeffrey,  161  Mo.  645,  654,  61  S. 
W.  823,  826: 
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"In  determining  whether  the  relation  between 
the  parties  constitutes  a  partnership,  their  in- 
tention governs  as  that  intention  is  disclosed, 
not  by  particular  ezpresaiona,  but  by  the  na- 
ture and  effect  of  the  whole  contract." 

[2]  Participation  In  the  profits  of  the  busi- 
ness raises  a  presumption  of  a  partnership 
relation  and  is  prima  facie  evidence  thereof. 
Torbert  ▼.  Jeffrey,  supra;  Wllloughby  v.  Hll- 
dreth,  182  Mo.  App.  80,  167  S.  W.  639.  How- 
ever, this  presumption  is  not  conclusive  and 
may  be  rebutted  by  a  8ho^vlng  of  facts  to  the 
contrary.  Sawyer  v.  Burris,  141  Mo.  App. 
108,  117,  118,  121  S.  W.  321 ;  Torbert  v.  Jeff- 
rey, supra,  161  Mo.  loc.  clt.  655,  61  S.  W. 
823.  As  was  stated  in  Torbert  y.  Jeffrey, 
supra,  161  Mo.  loc.  dt  655,  61  S.  W.  825 : 

"When  both  parties  furnish  the  capital  and 
are  to  share  in  the  profits,  ordinarily  no  qnes- 
tioa  can  arise  as  to  the  existence  of  a  partner- 
nhip.  When  one  party  contribntea  the  capital 
and  the  other  the  labor,  skill  or  experience 
for  carrying  on  a  joint  enterprise,  such  a  com- 
bination <K>n8titute8  a  partnership  unless  some- 
thing appears  to  indicate  the  absence  of  a  joint 
ownership  of  the  business  and  profits.  17  Am. 
&  Eng.  Ency.  of  Law  (1st  Ed.)  pp.  842,  843." 

There  is  no  contention  on  the  part  of  plain- 
tiff In  this  case  that  Koch  was  merely  an 
employee  or  foreman  of  Gidinsky,  but  the 
sole  question  is  as  to  whether  they  were  part- 
ners or  that  Koch  was  an  ludGi)entlent  con- 
tractor of  Gidinsky.  Therefore  tlie  cases 
dted  by  defendants,  where  a  party  was 
sought  to  be  held  on  account  of  the  negli- 
gence of  another  and  the  question  was  wheth- 
er the  other  was  an  employee  or  an  independ- 
ent contractor  of  the  party,  are  not  on  all 
fours  with  the  case  at  bar  and  are  not  appli- 
cable to  a  full  extent 

[3]  The  facts  show  that  Gidinsky  was  txtr- 
alshlng  the  capital  and  Koch  the  labor,  skill, 
and  experience.  We  do  not  think  there  ap- 
pears to  be  anything  tn  the  relationship 
shown  tn  this  case  to  indicate  the  absrace  of 
a  partnership.  While  Gidinsky  testified  that 
he  did  not  feel  that  he  had  any  right  to  give 
Koch  orders,  he  testified  to  the  effect  that  he 
could  suggest  to  Koch  as  to  how  the  work 
should  be  done,  and  this  Is  entirely  consistent 
with  the  idea  of  partnership.  One  partner 
does  not  feel  at  liberty  to  order  another  part- 
ner, but  merely  to  make  suggestions.  The 
fact  that  Koch  was  to  employ  the  laborers 
and  to  pay  them  and  to  carry  cm  the  work  is 
entirely  consistent  with  the  Idea  of  partner- 
ship. Gidinsky  was  advancing  the  bond  and 
the  money.  This  was  Gidinsky's  duty  under 
the  i)artnership.  Kcx!h's  duty  was  to  employ 
the  men,  furnish  the  materials,  and  see  that 
the  work  was  done  in  accordance  with  the 
contract  If  the  work  was  done  according 
to  contract,  that  would  satisfy  Gidinsky; 
tliat  was  what  he  was  interested  in.  We 
think  there  is  no  question  but  that  as  a  mat- 
ter of  law  d^ndants  were  partners.    It  fol- 
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lows  that  plaintiff's  instmctloii  No.  1  was 
not  erroneous  in  assuming  the  existence  of 
a  partnership  and  that  the  court  did  not 
err  In  refusing  defendant's  instruction  No. 
11a,  which  submitted  to  the  Jury  the  qnesr 
tion  of  partnership  or  no  partnership. 

[4,  6]  It  la  insisted  by  defendants  that  the 
court  erred  in  failing  to  give  their  instruc- 
tions In  the  nature  of  a  demurrer  to  the  evi- 
dence and  other  instructions  offered  by  them, 
and  in  giving  certain  instructions  for  plain- 
tlft.  In  this  connection  it  is  Insisted  that  un- 
der plaintiff's  own  evidence  he  assumed  the 
risk;  that  plaintiff  had  45  years'  experience 
in  this  kind  of  work  and  that  he  was  perfect- 
ly familiar  with  its  nature  and  hazard;  that 
he  attempted  to  tell  Koch  that  the  work  was 
not  being  properly  done;  that  his  knowledge 
of  the  dangers  was  equal.  If  not  superior,  to 
that  of  Koch. 

It  will  be  borne  In  mind  that  the  shoring 
of  the  side  walls  of  the  excavation  was  b^ng 
due  by  Koch  tor  the  reason  that  he  was 
afraid  that  a  rain  might  come  and  dampen 
the  side  of  the  excavation,  causing  It  to  cave 
in.  Nothing  was  said  by  Koch  prior  to  the 
Injury  Indicating  that  he  was  doing  the 
shoring  In  order  to  prevent  a  cave-In  should 
the  earth  remain  in  the  same  condition  of 
dryness.  When  plaintiff  said  to  Koch,  "Boss, 
that  Is  a  waste  of  lumber  and  time,  putting 
that  lumber  that  way,  you  ought  to  put  it  up 
straight  up  and  down,"  an  inference  may  be 
reasonably  drawn  In  favor  of  plaintiff  that 
he  was  referring  to  the  proper  manner  of 
shoring  up  the  side  wall  in  view  of  what 
Koch  bad  said  In  reference  to  the  possiDle 
coming  of  a  rain,  and  not  that  plaintiff 
thought  there  would  be  any  present  danger  of 
a  cave-in  in  case  the  wall  was  not  supported 
in  the  way  plaintiff  thought  it  should  be. 
In  fact,  plaintiff  testified  that  the  earth 
looked  solid  and  that  he  regarded  tbe  trench 
as  safe.  He  testified  that,  a  short  time  be- 
fore the  cave-in,  earth  the  size  of  a  dinner 
plate  fell  off  of  the  south  wall.  He  did  not 
report  this  to  his  boss  because  he  did  not 
think  It  meant  danger,  nor  is  there  any  evi- 
dence that  it  was  such  a  slide  as  usually  In- 
dicates the  presence  of  danger. 

Plaintiff  was  cross-examined  in  reference 
to  what  was  iu  his  mind  Just  prior  to  the 
injury  as  to  the  safety  or  unsafety  of  the 
trench.  Without  detailing  this  cross-exami- 
nation, as  it  covers  several  pages  of  the  rec- 
ord, we  think  we  can  give  a  t&ii  statement 
of  the  purport  of  his  testimony  without  in- 
cumbering the  opinion  with  unnecessary  quo- 
tations from  the  record.  The  testimony  Is 
to  the  effect  that  he  did  not  anticipate  that 
there  would  be  a  cave-in;  that  in  digging  in 
places  of  this  kind  he  would  look  over  the 
situation  with  regard  to  how  to  save  himself 
in  case  of  a  possible  cave-in,  although  there 
did  not  seem  to  b'e  any  immediate  or  imminent 
danger  of  the  same;  that  in  this  case  be 
thought  in  case  of  a  cave-in  be  would  have 


room  oiongh  to  go  either  east  or  west,  bnt 
he  testified: 

"I  didn't  figure  particolar  on  this."  "It 
seems  as  I  was  safe;  I  was  not  worried  about 
It" 

He  further  testified  that  when  Koch  said 
to  him,  "Shut  up,"  that  he  did  not  urge  the 
matter  further,  bnt  that  he  did  not  change 
his  opinion;  that  he  was  still  of  the  opinion 
that  it  should  have  been  braced  the  other 
way. 

It  is  insisted  that  In  view  of  the  fact  that 
plaintiff,  an  experienced  man,  asserted  the 
right  to  object. to  the  way  in  which  the  extra 
bracing  was  being  dcme  and  when  his  dissent 
was  silenced  he  clung  to  his  original  opinion 
and  elected  to  continue  the  work,  he  assumed 
the  risk.  This  contention  might  be  all  right  If 
It  were  not  for  the  fact  that  the  bracing  was 
not  lieing  done  on  account  of  anything  existing 
at  that  time,  but  on  account  of  an  anticipat- 
ed rain.  Plaintiff  thought  that  for  the  pres- 
ent condltiob  no  extra  bracing  of  any  kind 
was  necessary,  but  he  did  think  that  If  Koch 
was  going  to  the  trouble  of  bracing  that  he 
should  do  it  properly.  When  Koch  did  not 
do  it  in  that  way,  he  retained  bis  opinion 
that  it  was  a  waste  of  time  and  lumber  on 
the  part  of  his  boss. 

[6-8]  There  Is  no  question  but  that  the 
servant  assumes  the  risks  incident  to  his  em- 
ployment. Minnler  v.  Ry.  Co.,  167  Mo.  99. 
113,  66  S.  W.  1072 ;  Smith  v.  Kansas  City, 
125  Mo.  App.  150,  155,  101  S.  W.  1118.  It  Is 
equally  well  settled  that  the  servant  fiever 
assumes  the  risk  of  his  master's  negligence; 
therefore  in  this  case  plaintiff  assumed  the 
risk  of  the  injury  incident  to  the  liability  of 
the  ditch  caving  In  that  could  not  be  avoid- 
ed by  the  exercise  of  ordinary  care  on  the 
part  of  the  defendants.  Bradley  v.  Railroad, 
138  Mo.  298,  39  S.  W.  763;  Smith  v.  Kansas 
City,  supra,  125  Ma  App.  loc.  dt  166,  101  S. 
W.  1118. 

[•-11]  There  was  ample  evidence  from 
which  the  Jury  could  say  that  the  defendants 
were  negligent  in  this  case.  Testimony  In 
their  b^alf  tends  to  show  that  the  manner 
in  which  the  wall  was  braced,  or  was  not 
braced,  was  improper  and  dangerous.  Un- 
der the  evidence,  defendants,  as  men  of  ordi- 
nary  intelligence,  should  have  known  of  the 
unsafe  condition  of  the  wall.  The  fact  that 
plaintiff  was  a  man  of  experience  in  the  work 
does  not  prevent  him  from  recovering  if  the 
danger  was  not  Imminent  and  of  sach  a 
character  that  a  person  of  ordinary  prodence 
in  the  exercise  of  ordinary  care  would  not 
have  remained  at  work  in  the  excavation. 
Plaintiff  was  working  under  the  direct  su- 
pervision of  one  of  the  defendants.  This  sit- 
uation was  equivalent  to  an  assurance  tliat 
plaintiff  might  safely  proceed  with  his  work. 
In  such  case  he  was  not  bound  to  search  for 
danger  and  could  rely  for  his  safety  on  the 
Judgment  and  conduct  of  his  employer  Eocb. 
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We  cannot  say  aa  a  matter  of  law  that  the 
danger  was  so  obvlons  and  glaring  as  to 
threaten  Immediate  Ibjuty,  or  that  plaintiff 
could  not  reasonably  suppose  that  by  the  ex- 
ercise of  ordinary  care  he  could  continue  the 
work  In  safety.  We  therefore  hold  that) 
plaintiff  not  only  did  not  assume  the  risk, 
but  that  he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.  Smith  v. 
Kansas  City,  supra;  Garner  y.  Kansas  City 
Bridge  Co.,  194  S.  W.  82 ;  Soeder  v.  Ry.  Co., 
100  Mo.  673,  13  S.  W.  714,  18  Am.  St.  Rep. 
724. 

[12]  It  is  insisted  tliat  plaintiff  is  not  en- 
titled to  recover  for  the  reason  that  on  ac- 
count of  changing  conditions  happening  dur- 
ing the  course  of  the  work,  produced  by  plain- 
tiff and  the  other  workmen,  the  work  was 
transitory  and  shifting.  There  Is  nothing 
in  this  contention.  This  Is  not  an  undermin- 
ing case  such  as  most  of  those  cited  on  this 
point  by  defendants.  The  sides  of  this  exca- 
vation were  perpendicular,  and  there  was  at 
least  one  brace  in  place  at  the  time  of  the 
cave-in. 

[13]  It  is  insisted  that  plaintiff  assumed 
the  risk  for  the  reason  that  plaintiff  at  the 
time  of  his  injury  was  engaged  in  making  an 
unsafe  place  safe.  From  what  we  have  said 
this  contention  is  not  well  taken,  for  the 
reason  that  it 'was  not  the  purpose  in  putting 
in  the  extra  braces  or  boards  to  strengthen 
the  wall  against  conditions  that  existed  at 
the  time  of  the  cave-in,  but  in  view  of  a  pes- 
sdble  rain  that  might  occur  between  Saturday, 
the  day  of  the  Injury,  and  the  following  Mon- 
day, the  next  working  day,  which  might,  if  it 
occurred,  cause  a  cave-in. 

[14]  From  what  we  have  said  there  was  no 
error  in  the  refusing  of  defendants'  instruc- 
tions. The  charge  of  negligence  In  the  peti- 
tion is  that,  while  plaintiff  "was  in  the  em- 
ploy of  the  defendants  and  in  the  scope  of 
bis  employment  and  engaged  in  working  in  a 
deep  trench,  said  defendants  carelessly  and 
negligently  caused,  allowed,  and  permitted 
said  trench  to  cave  in  and  ut>on  the  plain- 
tiff." It  is  insisted  that  the  allegation  is 
that  of  affirmative  acts,  while  plaintiff's  in- 
struction No.  1  is  based  upon  acts  of  omis- 
sion and  not  commission.  The  instruction 
follows  the  wording,  of  the  petition.  While 
the  petition  does  not  charge  that  it  was  the 
duty  of  the  master  under  the  circumstances 
to  furnish  his  servants  with  a  reasonably 
safe  place  in  which  to  work  and  plaintiff's 
instruction  No.  1  tells  the  Jury  that  to  be  the 
duty  of  the  master,  the  petition  charges  facts 
from  which  the  law  says  that  such  was  the 
duty  of  the  master  in  this  case  and  that  ele- 
mmt  was  therefore  properly  submitted  to  the 
Jury. 

[IS]  After  considerable  evidence  had  been 
introduced,  counsel  for  defendant  Gidinsky 
objected  to  the  taking  of  any  testimony  for 
the  reason  that  the  petition  failed  to  state 


any  cause  of  action  against  said  defendant. 
This  objection  was  overruled,  and  said  attor- 
ney moved  to  strike  out  all  of  the  teetimiony 
"so  far  as  Charles  Gidinsky  is  concerned." 
The  court  thereupon  made  a  statement  which 
said  defendant  claims  was  made  in  the  pres- 
ence of  the  Jury,  part  of  said  statement  be- 
ing, "The  evidence  so  far  shows  a  negligent 
condition.*'  The  motion  to  strike  out  was 
overruled,  to  which  there  was  an  exception, 
but  there  was  no  exception  to  the  remarks 
of  the  court,  nor  was  the  court's  attention  di- 
rected to  any  claim  that  his  remarks  were 
improper,  nor  was  any  reference  made  tb  the 
matter  in  said  defendants'  motion  for  a  new 
trial.  Under  such  circumstances,  the  claim 
of  error  cannot  be  made  to  this  court  based 
upon  the  incident. 

[It]  There  was  no  error  in  the  refusal  of 
defendant's  instruction  No.  7.  This  instruc- 
tion told  the  Jury,  among  other  things,  that 
it  was  plaintiff's  duty  at  all  times  "to  exercise 
his  God-given  senses  of  seeing,  hearing,  and 
feeling,  to  detect  for  his  own  proper  protec- 
tion any  sign  of  imiiending  imminent  dan- 
ger." Strother  v.  MllUng  Co.,  261  Mo.  1,  169 
S.  W.  43. 

The  Judgment  is  affirmed. 

All  concur. 


MODERN  HEATING  CO.  V.  FLORIDA 
LAND  &  FRUIT  CO.    (No.   IS897.) 


(St.    Louis 


Court     of     Appeals. 
March  8,  1921.) 


Missouri. 


1.  Contracts  «S9322( I)— Plaintiff  praperiy  In- 
troduced ovidenco  to  show  performance  of 
written  contract  In  evidonoe. 

In  an  action  for  work  and  materials  in 
installing  and  repairing  a  boiler,  the  intro- 
duction of  a  written  contract  for  the  installa- 
tion of  the  boiler  and  a  letter  directing  the 
repairs  did  not  malce  a  prima  facie  case,  and 
plaintiff  properly  assumed  the  burden  by  in- 
troducing parol  evidence  to  show  compliance 
with  the  contract. 

2.  Contracts  «=3322( I)— Burden  of  proof  on 
plaintiff  suing  for  work  and  materials  whan 
allegations  denied. 

In  an  action  for  work  and  materials  in  in- 
stalling and  repairing  a  boiler  under  contracts, 
where  the  allegations  of  the  petition  were  de- 
nied, the  burden  of  proof  was  on  plaintiff  to 
introduce  oral  testimony  showing  compliance 
with  the  contract. 

3.  Trial  <S=»  1 39(1)— Direction  of  verdict  Im- 
proper though  court  might  be  Justified  in 
setting  aside  contrary  verdlet. 

Court  was  without  power  to  direct  a  ver- 
dict for  plaintiff,  even  though  it  might  have  set 
aside  a  verdict  for  defendant  as  against  the 
weight  of  the  evidence. 


£s9For  otber  cases'  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Disestfl  and  Indexes 
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Appeal  from  St  LouIb  Circuit  Cioart ;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  offlcIaUy  published." 

Action  by  the  Modern  Heating  Oompany 
against  the  Florida  Land  &  Vrult  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
Iieals.    Beversed  and  remanded. 

Frumberg  &  Russell  and  McLaran  &  Oar- 
esche,  all  of  St  Louis,  for  appellant. 

Barker  &  Britton  and  B.  Watkins,  all  of 
St  Louis,  for  respondent 

BTGG8,  O.  This  action  upon  an  open  ac- 
count to  recover  the  reasonable  value  of  cer- 
tain materials  furnished  to  and  certain  work: 
and  labor  done  for  defendant  resulted  in  a 
verdict  and  Judgment  for  plaintiff  tor  the 
'  amount  claimed.  Defendant  has  properly 
perfected  an  appeal  to  this  court  and  com- 
plains principally  of  the  actlcm  of  the  trial 
judge  in  directing  the  Jury  to  return  a  ver- 
dict for  plaintiff. 

As  shown  by  the  petition,  the  items  of  the 
accoiut  are  substantially  as  fallows: 

FumlsIilDK  labor  and  material  to  Install  a 
boiler  In  defendant's  premises,  as  per  con- 
tract of  January  Zl.  IIU  (giving  In  detail 
E8  items)   t<M  00 

Fumlening  extra  labor  at  request  in  order 
to  basten  work 16  S6 

Furnlsblng  labor  and  material  to  repair  sec- 
tional beating  boiler  (giving  In  detail  U 
Items) tun 

Fumisbing  labor  to  cbange  drip  on  main 
steam  in  basement  ot  bolter  room 18  34 

Credits  were  allowed  on  tbe  account 

(or  old  iron |U  M 

And  casb  paid 500  00 

Totol    J512M 

Balance    ISM  7t 

It  is  averred  In  the  petition  that  the  Items 
of  the  account  ,are  reasonably  worth  the 
amount  charged  therefor,  and  all  just  cred- 
its being  allowed,  there  is  a  balance  due 
plaintiff  of  $640.79. 

The  answer  was  a  general  denial,  coupled 
with  a  special  defense  and  counterclaim,  bas- 
ed upon  the  theory  that  the  boiler  referred 
to  in  the  petition  was  not  Installed  according 
to  the  agreement  t>etween  the  parties,  which 
resulted  in  certain  damages  to  defendant 

[1]  While  plaintiff  Introduced  in  evidence 
a  written  contract  between  the  porties  by 
which  plaintiff  agreed  to  furnish  and  erect 
the  boiler  referred  to  according  to  certain 
spedticatlous  set  forth  in  the  contract  for  the 
sum  of  $693.  and  to  the  terms  of  which  de- 
fendant agreed,  and  while  It  Is  true  that  de- 
fendant aftenvards  by  letter  directed  plain- 
tiff to  repair. said  boiler  and  make  the  costs 
thereof  as  reasonable  as  possible,  the  intro- 
duction of  these  wrltt^i  documents  by  no 
means  established  even  a  prima  fade  case, 
and  certainly  not  such  an  absolute  case  as 
to  Justify  the  court  in  peremptorily  instruct- 
ing the  Jury  to  find  for  plaintiff. 


Much  of  plalntUTa  case  depoided  upon 
oral  testimony,  and  plaintiff  very  properly 
assumed  the  burden  by  Introducing  parol  evi- 
dence tending  to  show  that  it  had  complied 
with  its  contract  as  to  the  Instaliatimi  of 
the  boiler  and  also  as  to  tbe  repairs  after- 
wards made  thereon. 

[2,  t]  As  stated,  the  allegations  of  the  pe- 
tition were  denied  by  the  answer,  and  imder 
this  state  of  the  pleadings  the  burden  of 
proof  rested  upon  plaintiff,  and  In  order  to 
make  out  Its  case  it  was  incumbent  on  it 
to  Introduce  oral  testimony,  which  it  did  and 
which  was  not  admitted  to  be  true.  Under 
such  circumstances,  tlv.-  court  was  without 
power  to  direct  a  verdict  in  favor  of  plain- 
tiff, mie  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony  was  for 
the  Jury,  and  the  giving  of  the  instruction 
was  an  Invasion  of  the  province  of  the  Jury. 
And  this  Is  true  even  though  the  court  had 
the  right  afterwards  to  set  aside  the  verdict 
as  being  against  the  weight  of  the  evidence. 
Troll  V.  Home  Circle,  161  Mo.  App.  719,  141 
S.  W.  916. 

The  rule  here  stated  was  very  recently  ap- 
proved by  the  Supreme  Court  In  the  case  of 
State  ex  rel.  Pabst  Brewing  Co.  v.  ElUson 
et  al.i  226  S.  W.  577  (not  yet  officially  re- 
ported),  from  which  we  quote  as  follows: 

"Now  we  have  held  in  many  Instoncea  tl»t 
even  when  the  evidence  upon  a  qneation  of 
fact  is  uncontradicted,  it  is  nevertheless  for 
tbe  jury  to  say  whether  or  not  the  jury  will 
believe  the  evidence,  and  that,  for  that  rea- 
800,  the  trial  court  is  not  justified,  under  such 
circumstances,  in  peremptorily  instructing  the 
jury  to  find  In  favor  of  either  party.  In  oth- 
er words,  the  judge  has  no  right  to  tell  the 
jury  that  it  shall  or  shall  not  believe  certain 
evidence. 

"An  old  and  oft-dted  case  on  this  p<Ant  is 
Oannon  v.  Ladede  Gas  Light  Co.  145  Mo. 
502,  1.  c.  513,  46  S.  W.  068,  47  S.  W.  907,  43 
L.  R.  A.  505,  where  this  question  is  thorough- 
ly discussed.  This  case  has  been  uniformly 
followed  ever  since.  Hunter  v.  Wethington, 
205  Mo.  2»4,  103  S.  W.  543,  12  Ann.  Cas.  529; 
Printz  V.  Miller,  233  Mo.  47,  135  S.  W.  19; 
Lmighlin  v.  Kansas  CSty  Southern,  275  Mo. 
469,  205  S.  W.  3;  St.  Louis  Union  Trust  Co. 
V.  HHI,  228  S.  W.  434." 

This  court  in  the  recent  case  of  Staehlln  ▼. 
Major  et  al.,  199  S.  W.  427  (ndt  offldally  iw- 
ported),  approves  the  doctrine,  and  what  Is 
there  stated  fully  answers  respondent's  ar- 
gument here.   This  court  said  In  that  case: 

"It  is  unnecessary  to  discuss  the  dedsions 
of  this  court  and  of  the  ICansas  City  Court 
of  Appeals  relied  upon  by  respondent.  Many 
of  them,  at  least,  are  cases  not  falling  within 
the  doctrine  stated,  being  distinguishable  on 
grounds  averted  to  in  Wolff  v.  Campbell  [110 
Mo.  114,  19  S.  W.  6221;  and  anything  found 
in  tbe  opinions  in  any  of  them  which  may  ap- 
pear to  lend  support  to  respondent's  position 
is  wholly  without  infiuence  in  view  of  the  oon- 
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trolling  decialona  of  the  Supreme  Court  cited 
above.  Ukewise  whst  is  said  in  Furber  v. 
Bolt  &  Nut  Co.,  185  Mo.  801,  84  S.  W.  890, 
dted  bj  respondent,  if  having  any  bearing  up- 
on the  matter  in  liand,  can  avail  respondent 
nothing  in  the  face  of  the  more  recent  deci- 
•iona  of  the  Supreme  Court,  supra,  which  are 
here  pointed  and  controlling  authority." 

Fbr  the  reason  berels  stated,  the  judgment 
should  be  reversed  and  the  cause  remanded. 

PER  CURIAM.  Tlie  foregoing  opinion  of 
BIGGS,  0.,  iB  adopted  as  the  opinion  of  the 
court 

The  judgment  of  Oie  circuit  court  Is  ac- 
cordingly reversed  and  the  cause  remanded. 

ALLEN  and  BECKER,  JJ.,  concur. 
BETNOIiDS,  P.  J.,  not  sitting. 


BANK  OF  FLAT  RIVER  v.  HODGES  at  al. 
(No.  16286.) 


(St  Louis  (Tourt  of  Appeals. 
March  8.  1821.) 


Missouri. 


1.  JHtfgmoat  «:s»9S0(l)— Objection  to  any  evl- 
denoe  beoausa  of  former  Judgment  properly 
overruled. 

Where  defendant  pleaded  a  former  recov- 
ery, an  objection  at  the  opening  of  the  trial  to 
the  introduction  of  any  testimony  on  the  ground 
that  the  matters  involved  had  been  previously 
litigated  was  properly  overruled. 

2.  Appeal  and  error  «s»7 14(2)— Matters  not  In 
reoord,  but  shown  by  additional  abstract,  not 
before  the  court. 

In  an  action  in  which  defendant  pleaded  a 
former  recovery  before  a  Justice  of  the  peace, 
the  filing  of  a  transcript  of  the  justice's  judg- 
ment in  the  office  of  the  circuit  clerk,  the  issu- 
ance of  execution  thereon,  and  the  quashing  of 
the  execution  on  motion  on  the  ground  that  the 
judgment  was  not  a  final  judgment,  shown  by 
an  additional  abstract  filed  by  respondent  are 
not  before  the  conrt;  they  constituting  no  part 
of  the  record. 

3.  Judgment  <8=>20,  233— Must  finally  deter- 
mine rights  of  all  parties. 

A  judgment  must  finally  determine  the 
rights  of  the  parties  to  the  action,  and  a  judg- 
ment not  disposing  of  the  case  as  to  all  of  the 
defendants  will  be  reversed  on  appeal. 

4.  Appeal  and  error  ^=9301— Rulings  on  testi- 
mony not  reviewable  when  not  complained 
of  In  motion  for  new  trial. 

The  overruling  of  an  objection  to  the  in- 
troduction of  any  testimony  and  the  exclusion 
of  the  transcript  of  a  former  judgment  are  not 
reviewable  where  they  were  not  complained  of 
in  the  motion  for  a  new  trial. 

5.  Appeal  and  error  €=3241— Motion  In  arreet 
does  not  preserve  rulings  on  evidence  for  re- 
view. 

The  overruling  of  an  objection  to  the  intro^ 
dnction  of  any  testimony  and  the  exclusion  of 


evidence  are  not  preserved  for  review  by  a  mo- 
tion in  arrest  of^  judgment;  they  being  purely 
matters  of  exception,  which  must  he  reached, 
if  at  all,  by  motion  for  a  new  tnaL 

Appeal  from  Circuit  Court,  St  B^ncois 
County;   Peter  H.  Huck,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Bank  of  Flat  River  against 
T.  L.  Hodges  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

R.  C.  Tucker,  of  Farmington,  for  appel- 
lants. 

W.  B.  Coffer,  of  Farmington,  for  respond- 
ent 

ALLEN,  J.  This  is  an  action  instituted  In 
the  circuit  court  of  St  BYancois  county  ui>- 
on  two  promissory  notes  for  the  sum  of  $100 
each  and  interest,  executed  by  the  defendants, 
payable  to  the  plaintiff  bank.  The  petition 
is  in  the  usual  form,  consisting  of  two  counts, 
one  upon  each  of  the  notes  sued  upon. 

The  answer  admits  the  execution  of  the 
notes  by  the  defendants,  but  avers  that  prior 
to  the  Institution  of  this  action  plaintiff  filed 
suit  on  the  notes  before  a  justice  of  the  peace, 
and  that  In  said  action  these  defendants,  be- 
ing duly  summoned,  appeared,  and  upon  a 
trial  judgment  was  rendered  against  them. 
And  defendants  plead  said  alleged  judgment 
in  bar  of  this  action. 

The  reply  is  conventional. 

The  trial  before  the  court  and  a  jury  re- 
sulted In  a  verdict  for  plaintiff  in  the  sum 
of  $143  on  each  count  of  the  petition.  From 
a.  judgment  entered  accordingly  the  defend- 
ants appeal. 

At  the  evening  of  the  trial  the  defendants 
interposed  an  objection  to  the  introducti(Mi  of 
any  testimony  upon  the  ground  that  the  mat- 
ters here  involved  had  been  previously  "liti- 
gated against  these  two  defendants  In  an- 
other court  of  competent  jurisdiction."  This 
objection  was  overruled. 

At  the  dose  of  the  evidence  offered  by 
plaintiff  the  defendants  offered  in  evidence 
a  transcript  of  the  docket  of  one  Ramsey,  a 
justice  of  the  peace  of  St  Francois  county, 
tn  a  cause  entitled  "Bank  of  Flat  River  v. 
Jas.  Chatman,  T.  L.  Hodges,  and  A.  J. 
Rbodea"  Plaintifi  s  counsel  objected  to  the 
introduction  of  this  transcript,  upon  the 
ground  that  the  judgment  of  the  justice  of 
the  peace  was  not  a  final  judgment  This  ob- 
jection was  sustained,  and  the  transcript  ex- 
cluded. 

The  only  assignments  of  error  are:  (1)  To 
the  ruling  on  the  objection  to  the  introduction 
of  any  testimony;  and  (21  to  the  ruling  ex- 
cluding the  transcript 

[1]  The  ruling  on  the  objection  to  the  in- 
troduction of  any  testimony  was  obviously 
correct  but  for  the  reasons  which  will  ap- 
pear, it  is  not  before  us  for  review. 
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As  to  the  court's  ruling  in  excluding  the 
transcript  offered  by  appellants,  we  may  say, 
by  way  of  explanation,  tbal  It  appears  that 
such  ruling  was  based  upop  the  ground  that 
the  Judgment  of  the  JusticS  of  the  peace  was 
void  for  the  reason  that  it  did  not  dispose  of 
all  of  the  parties  to  the  action.  The  tran- 
script shows  that  the  action  was  instituted 
before  the  justice  of  the  peace  against  three 
defendants,  viz.  Chatman,  Hodges,  and 
Rhodes ;  that  Hodges  and  Rhodes,  being  duly 
summoned,  appeared,  but  that  Chatman  was 
not  served  and  did  not  appear;  and  that 
judgment  was  entered  agttlnst  Hodges  and 
Rhodes,  these  appellants.  And,  though  the 
transcript  recites  that  plaintiff's  counsel  an- 
nounced that  plalntifT  elected  to  go  to  trial 
against  the  defendants  who  were  then  in 
court,  it  does  not  ai^)ear  that  i^intiffi  dis- 
missed as  to  Chatman,  or  directed  the  justice 
to  discontinue  the  action  as  to  him.  See  sec- 
tion 7442,  Rev.  Stat  1909;  section  2765,  Rev. 
Stat.  1919.  No  disposition  appears  to  have 
been  made  of  the  case  as  against  the  defend- 
ant Chatman. 

[2]  In  what  puriwrts  to  be  an  additicnal 
abstract  filed  here  by  respondent,  It  is  re- 
cited that  subsequent  to  the  rendition  of  the 
judgnKent  by  the  justice  of  the  peace,  and 
prior  to  the  institution  of  the  pres«it  action, 
plaintiff  tiled  in  the  office  of  the  circuit  clerk 
a  transcript  of  the  Judgment  of  the  Justice  of 
the  peace,  and  caused  execution  to  be  Issued 
thereon;  that  these  aiqpellants  then  filed  a 
motion  In  the  circuit  court  to  quash  the  ex- 
ecution, on  the  ground  that  said  judgment 
was  not  a  final  Judgment;  and  that  this  mo- 
ticm  was  sustained.  These  proceedings,  how- 
ever, are  not  before  us,  as  they  constitute  no 
part  of  the  record  in  this  case. 

[8]  It  has  bem  frequently  held  that  a  Judg- 
ment must  finally  determine  the  rights  of 
the  parties  to  the  action,  and  that  a  judg- 
ment which  does  not  dispose  of  the  case  as  to 
all  of  the  defendants  will  be  reversed  on  ap- 
peal. Rock  Island  Implement  Co.  v.  Marr, 
168  Mo.  252,  67  S.  W.  586;  Deck  v.  Wright, 
135  Mo.  App.  536,  116  S.  W.  31,  and  cases 
cited;  Connelly  v^  Railroad,  169  Mo.  App. 
272,  153  S.  W.  79;  Agan  v.  Quick  et  al.,  226 
S.  W.  601  (not  to  be  officially  published). 

[4]  Whether  a  judgment  which  does  not 
dispose  of  the  case  as  to  all  of  the  defend- 
ants is  a  void  judgment,  and  subject  to  col- 
lateral attack,  is  a  question  which  we  need 
not  here  determine.  Respondent  has  pointed 
out  that  these  defendants  in  their  motion  for 
a  new  trial  made  no  complaint  of  the  court's 
ruling  In  excluding  the  transcript  in  question 
T»r  of  the  ruling  on  the  objection  to  the  In- 
troduction of  testimony.  The  point  is  weH 
taken.  The  grounds  for  the  motion  for  new 
trial  are: 

"First,  because  the  verdict  is  against  the 
evidence;    second,  because  the  verdict  of  the 


jary  is  against  the  law  and  the  evidence ;  third, 
because  the  verdict  was  for  the  wrong  party; 
fourth,  because  there  was  no  legal  evidence  up- 
on which  to  base  a  verdict" 

We  are  without  authority  to  disturb  the 
Judgment  because  of  rulings  constituting 
matters  of  exception,  where  such  exceptions 
are  not  carried  forward  and  made  grounds 
of  the  motion  for  a  new  trial. 

[E]  Defendants  attempted  to  cover  the  mat- 
ters here  complained  of  in  a  motion  in  arrest 
of  judgment,  but  they  are  purely  matters  of 
exception,  and  must  be  readied,  if  at  all,  by 
motion  for  a  new  trial. 

The  Judgment  should  be  affirmed ;  and  It  is 
so  ordered. 

BECKER,  J.,  cmcurs. 
REYNOLDS,  P.  J.,  not  sitting. 


STATE   V,  STOCKTON.    (Ne.    16302!.) 

(St.     Louis     Court     of     Appeals.       Missouri. 

March  8,  1921.    Rehearing  Denied 

March  31,  1921.) 

1.  Criminal  law  «=>II60— Intoxloatlaa  Ilqoers 
«=>238(  I)— Evidence  suffldent  to  Justify 
submission  to  Jury;  verdict,  approved  by 
Judge,  not  disturbed  on  appeal. 

In  a  prosecution  for  violating  the  local 
option  law,  evidence  Iteld  sufficient  to  warrant 
submission  of  the  case  to  the  jury;  and  the 
conviction,  having  been  approved  by  the  trial 
court,  will  not  be  disturbed  on  appeal. 

2.  Criminal  law  <e=9l035(3),  1053— Action  of 
court,  not  objected  to,  and  to  which  so  ex- 
ceptions saved,  not  roviewaliie. 

Where  no  objection  was  made  by  defend- 
ant at  the  time  to  the  trial  judge's  alleged  in- 
discretion in  cross-examining  one  of  defend- 
ant's witnesses,  so  as  to  indicate  a  belief  that 
bis  testimony  was  untrue,  and  no  exceptions 
were  saved  to  the  action  of  the  court  the 
point  is  not  before  the  Court  of  Appeals  for 
review. 

3.  Criminal  law  «=»723(3),  1171(0— Closini 
argument  of  prosecution  unJuatMed  hy  ovi- 
donoe  and  prejudicial. 

In  a  prosecution  for  violating  the  local 
option  law,  closing  argument  of  the  prosecut- 
ing attorney  that  there  was  an  illegal  traffic 
in  liquor  and  be  was  going  to  fight  it  eta, 
held  not  justified  by  the  evidence,  and  under 
the  facts  prejudicial  to  defendant 

Appeal     from     Circuit     Court,     Andrahi 
County ;  E.  S.  Gantt,  Judge. 
"Not  to  be  officially  published." 

Elbert  Stockton  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Judg- 
ment reversed,  and  cause  remanded  for  nev 
trial. 
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A.  C.  fThitsODv  ot  Mexico,  Mo.,  for  kj^ 
pellant. 

Frank  Holllngswortb,  of  Mexico,  Mo.,  for 
the  State. 

BIGOS,  O.  On  December  6,  1917,  the 
defendant  was  fined  $500  by  a  jury  In  the 
Andrain  county  dreult  court  for  violating' 
the  local  option  law  In  force  and  effect  In  the 
dty  of  Mexico,  In  that  county.  From  the 
Judgment  of  conviction,  defendant  appeals  to 
this  court. 

[1]  A  number  of  errors  are  assigned,  one 
of  which  is  that  the  evidence  was  insnfflcient 
to  authorize  the  verdict.  To  this  contention 
we  cannot  agree.  While  it  is  tme  the  prose- 
cnting  witness  was  to  a  considerable  extent 
discredited,  he  testified  that  on  the  date 
charged  in  the  Information  the  defendant 
sold  him  a  bottle  of  whisky  at  a  drug  store 
In  which  the  defendant  was  acting  as  clerk. 
This  evidence  was  sufficient  to  warrant  the 
court  in  submitting  the  case  to  the  Jury,  and 
the  Jury  were  the  sole  judges  of  the  weight 
of  the  evidence,  and  they  having  found  de- 
fendant guilty,  and  their  verdict  having  been 
approved  by  the  trial  court,  this  court  wiU 
not  interfere. 

[2]  Complaint  Is  made  of  the  trial  judge's 
alleged  indiscretion  in  cross-examining  one  of 
defendant's  witnesses  in  such  manner  as  to 
indicate  a  belief  on  the  part  of  the  trial  judge 
that  the  testimony  of  the  witness  was  untrue. 
Inasmuch  as  no  objection  was  made  by  the 
defendant  at  the  time,  nor  exceptions  saved 
to  the  action  of  the  court,  the  point  Is  not 
here  for  review,  and  consequently  no  good 
purpose  would  be  served  in  setting  out  the 
action  of  the  court  and  expressing  any  opin- 
ion thereon. 

[S]  Error  is  assigned  In  the  failure  of  the 
court  to  sustain  the  defendant's  objections  to 
the  remarks  of  the  prosecuting  attorney  in 
his  closing  argument  to  the  jury,  it  being  al- 
leged that  such  remarks  were  improper,  as 
being  beyond  a  legitimate  discussion  of  the 
facts  as  devel<^ed  by  the  evidence,  and  cal- 
culated to  arouse  passion  and  prejudice 
against  defendant  on  the  part  of  the  jury. 

In  his  closing  argument  to  the  jury  the 
prosecuting  attorney,  over  the  objection  of 
the  defendant,  was  permitted  to  make  the 
following   statements: 

"Mr.  Rodgers:  Oentiemeift  we  have  got  a 
good  sheriff.  He  don't  sit  down  and  wait  for 
some  one  to  bring  a  man  to  him  and  say  here 
is  a  man  committing  a  crime,  and  say  here  is  a 
man  now. 

"Mr.  Whitson:  We  object  to  that  line  of 
argument.  Your  honor.  It  has  nothing  to  do 
with  the  merits  of  this  case. 

"The  C!ourt:  Objection  overruled.  (To 
which  ruling  of  the  court  the  defendant  by 
counsel  then  and  there  excepted.) 

"Mr.  Rodgers:  We  have  some  monuments 
erected  here  as  to  the  power  of  John  Barley- 
corn; on  August  22d,  Jim  Ford  was  coming 
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from  his  house  and  he  saw  (here  two  boys, 
Mr.  Mason  and  Bill  Payne,  some  of  yon  may 
know  these  fellows — 

"Mr.  Whitson:  We  object  to  the  argument 
as  improper  and  prejudicial. 

"The  Court:  Objection  overruled.  (To 
which  ruling  the  defendant  then  and  there  ex- 
cepted.) 

"Mr.  Rodgers:  I  am  against  this  illegal  traf- 
fic in  liquor,  and  as  tar  as  I  am  concerned  am 
going  to  fight  it. 

"Mr.  Whitson:  We  object  to  tliia  statement 
about  the  traffic  in  liquor  and  him  being  against 
it  as  being  unduly  prejudicial  to  this  defend- 
ant and  liaving  no  bearing  upon  the  issue  in 
tliis  case,  outside  of  the  record. 

"The  Court:  Objection  overruled.  (to 
which  ruling  of  the  court  the  defendant  then 
and  there  duly  excepted.) 

"Mr.  Rodgers:  Now  I  want  the  man  higher 
up,  the  man  that  Is  keeping  this  stuff  here 
among  ns,  this  infernal  stuff,  this  poison. 

"Mr.  Whitson:  We  object  to  this  statement; 
there  is  no  testimony  in  this  case  that  liquor  is 
kept  here  among  us,  or  anything  of  the  kind. 
"The  Court:  Objection  overruled.  (To 
which  ruling  of  the  court  the  defendant  then 
and  there   excepted.) 

"Mr.  Rodgers:  I  am  going  to  ask  every  jury 
to  assist  me  in  stamping  it  out. 

"Mr.  Whitson:  We  object  to  this  as  being 
outside  of  the  record,  improper,  what  he  is 
going  to  ask  the  jurors  to  do. 

"The  Court:  Objection  overruled.  (To  which 
ruling  of  the  court  tb6  defendant-  by  counsel 
then  and  there  excepted.) 

"Mr.  Rodgers:  Mr.  Whitson  says  he  did  own 
a  fine  farm  out  herei  Yes;  he  did  own  a  fine 
farm,  but  he  don't  own  it  now.  Poor  old  Tom 
Kunkle;  I  am  sorry  for  Tom  Kunkle;  he  is  a 
good  fellow— 

"Mr.  Whitson:  We  object  to  that  as  im- 
proper. 

"The  Court:  Objection  overruled.  (To 
which  ruling  of  the  court  the  defendant  then 
and  there   excepted.) 

"Mr.  Rodgers:  I  want  to  aay  to  yon  in  clos- 
ing that  the  whisky  proposition  is  here  to  be 
fought  out  by  you — 

"Mr.  Whitson:  We  make  an  objection  to  his 
reference  to  the  whisky  proposition  as  being 
out  of  the  record. 

"The  Court:  Proceed.  (To  which  ruling  of 
the  court  the  defendant  then  and  there  ex- 
cepted.) 

"Mr.  Rodgers:  He  has  been  continually  ob- 
jecting to  my  argument,  gentlemen;  it  is  done 
for  the  purpose  of  breaking  in  on  my  argu- 
ment. 

"Mr.  Whitson:  If  the  court  please,  we  ob- 
ject to  that;  we  have  a  right  to  make  objec- 
tions. 

"The  Court:  Objection  overruled.  (To 
which  ruling  of  the  court  the  defendant  then 
and  there  excepted.) 

"Mr.  Whitson:  We  renew  our  objection,  and 
ask  the  man  be  reprimanded. 

"The  Court:  Objection  overruled.  (To 
which  ruling  of  thb  court  the  defendant  then 
and  there  excepted  and  saved  his  exceptions.)" 

The  statements  of  the  prosecuting  attor- 
ney to  the  effect  that  there  was  an  illegal 
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traffic  In  Uqtior  and  that  be  was  going  to 
fight  it ;  that  he  wanted  the  man  higher  ap, 
the  man  that  is  keeping  this  stuff  here  among 
us,  this  infernal  stuff,  this  poison;  that  he 
was  going  to  ask  every  Jury  to  assist  hiin  in 
stamping  It  out ;  that  the  defendant's  witness 
Tom  Kunkle  did  own  a  fine  farm,  but  that 
he  did  not  own  It  now,  and  that  he  was  sorry 
for  poor  old  Tom  Kunkle  (Inferring  that  Tom 
Kunkle,  defendant's  witness,  had  lost  hla 
f  nnn  by  reason  of  Imbibing  too  much  liquor) : 
that  the  whisky  proposition  is  here  to  be 
fought  out  by  you  (meaning  the  Jury) — are 
not  Justified  by  the  evidence  in  the  case,  and 
imder  the  facts  of  this  particular  case  we 
think  were  inclined  to  Influence  and  preju- 
dice the  Jury  against  the  defendant 

WhUe  courts  should  be  reluctant  to  re- 
verse Judgments  in  criminal  cases  on  account 
of  Improper  remarks  of  attorneys  in  cases 
where  the  proof  of  the  guilt  of  the  'accused 
is  clear  and  comes  from  disinterested  and 
credible  witnesses,  that  reluctance  should 
not  exist  in  a  case  like  the  one  at  bar,  where 
the  evidence  on  behalf  of  the  state  to  prove 
the  sale  consists  solely  of  a  statement  of  the 
prosecuting  witness  to  the  effect  that  he 
bought  a  bottle  of  whisky  from  the  defend- 
ant, and  when  that  witness  was  discredited 
by  his  own  admissions  to  the  effect  that  he 
hiCd  l>eea  bringing  intoxicating  liquors  Into 
the  city  of  Mexico  from  Moberly,  Mo.,  and 
when  apprehended  by  the  sheriff  stated  that 


the  liquor  he  now  saya  he  bought  from  the 
defendant  was  so  purchased  in  Moberly  and 
brought  to  Mexico,  and  when  the  other  evi- 
dence In  the  case  Indicates  that  the  witness 
may  be  influenced  in  his  testimony  by  the 
tact  that  he  had  been  convicted  of  vi<riating 
the  local  option  law  and  had  been  heavUy 
fined  for  such  offense,  but  had  not  at  the 
time  of  the  trial  paid  such  fine,  although  the 
same  had  been  reduced  from  $500  to  $28 
with  the  consent  of  the  state  upon  his  prom- 
ise to  refrain  from  subsequent  violations  of 
the  llquoV  laws. 

Tlie  evidence  shows  the  defendant  to  be  a 
young  man  of  good  standing  and  character 
in  the  community,  and  that  ttiis  is  the  first 
time  any  criminal  diarge  luid  been  i^ced 
against  him.  Under  Hie  drcnmstances,  we 
think  the  remarks  of  counsel  were  such  as  to 
be  prejudicial  to  the  drfendant  For  that 
reas(m  it  is  recommended  that  the  Judgment 
be  reversed,  and  the  cause  remanded  for  a 
new  trlaL 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  0.,  is  adopted  as  the  (pinion  of  the 
court. 

The  Judgment  of  the  circuit  court  Is  «o> 
cordingly  reversed,  and  the  cause  remanded. 

ALLEN  and  BBCKEat,  33^  ooncor. 
REYNOLDS,  P.  J«  not  sitting. 
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COOLEY  V.  MILLER  et  al.    (No.  204-3283.) 

(Cktmmission  of  Appeals  of  Texas,  Section  B. 
March  16.  1921.) 

1.  MechaniM*  liMS  «S9263(2)— ForMlMara 
sal*  without  notice  to  wife  of  owner  vallii, 
In  absence  of  fraud  upon  homestead  rights. 

Forecloaure  of  a  mechanic's  lien  upon  com- 
munity property  and  homestead  could  not  be 
set  aside  by  the  wife,  although  not  made  a  par- 
ty to  the  suit  and  not  served  with  citation,  ex- 
cept for  fraud  upon  her  homestead  rights,  the 
foreclosure  sale  being  regular,  and  where  a 
bank  purchased  the  judgment  and  bad  the  prop- 
erty sold  thereunder  and  resold  to  the  husband 
who  gave  vendor's  lien  notes  therefor  sufficient 
to  cover  the  judgment,  snch  vendor's  Hen  notes 
constituted' a  valid  lien  upon  the  property  as 
against  the  wife,  at  least  to  the  extent  of  the 
amount  owing  upon  the  mechanic's  lien  notes. 

2.  Homeatead  «=»2I2— Husband  and  wife  <8=» 
270(5)— Wife  nat  laoatsary  party  In  aotlon 
against  husband  to  try  title  to  community 
real  estate. 

Wife  is  not  a  necessary  party  to  an  action 
against  husband  to  try  the  title  to,  affect  an 
Interest  in,  or  foreclose  a  lien  on  community 
real  estate,  and  in  determining  whether  the 
wife's  homestead  interest  alone  renders  her  a 
necessary  party  to  an  action  effecting  property 
impressed  with  the  homestead  exemption,  the 
test  is  whether  the  plea  of  homestead  would  in 
Itself  be  a  defense  to  the  suit 

3.  Meohanlos'  Hen*  «s>l4-41oma*tMd  Interaat 
of  wife  no  defans*  to  anlt  te  foradoaa. 

Homestead  interest  of  wife  is  no  more  a 
defense  to  a  suit  to  foredose  a  mechanic's  lien, 
when  ezeented  according  to  law,  than  it  la  a 
defense  in  an  action  to  foredose  a  vendor's  or 
tax  lion. 

Error  to  Oart  of  Civil  Appeals  of  Bl£hth 
Supreme  Judicial  District 

Action  by  the  Guaranty  Tmat  &  Banking 
Company  and  others  against  Adelle  Miller 
and  others,  In  which  Winchester  CSooley  in- 
tervened. From  a  Judgment  of  the  Court  of 
avU  Appeals  007  S.  W.  642),  whldi  reformed 
and  affirmed  a  Judgmoit  for  plaintiff  In  faror 
of  the  Intervener,  he  brings  error.  Judgment 
of  Civil  Court  of  Appeals  reversed,  and  that 
of  district  court  affirmed. 

J.  G.  Sweeney,  of  El  Paso,  W.  M.  (3aldwell, 
of  Houston,  J.  B.  O'Neal,  of  El  Paso,  Wil- 
liams &  Neethe,  of  Galveston,  and  J.  B. 
Quaid,  of  M  Paso,  for  plalntUf  In  error. 

M.  W.  Stanton,  of  E3  Paso,  for  defendants 
In  error. 

McCIxBNDON,  P.  J.  Mark  and  AdeUe  Mil- 
ler, husband  and  wife,  on  February  12,  1901, 
executed  a  mechanic's  lloi  upon  two  lots  In 
the  dty  of  ES  Paaot  their  community  prop- 
erty and  homestead.  In  favor  of  H.  F.  Brown, 
to  secure  four  notes  of  |500  each,  due  In 


.  MIUjER  1085 

LW.) 

one,  two,  three,  and  four  years,  respectively. 
Brown  transferred  the  notes  and  Hen  to  Bur- 
ten-Llngo  Company,  and  the  latter  In  1908 
brought  suit  against  Miller  and  wife.  In  cause 
Xo.  7388,  for  the  balance  then  due  and  un- 
paid on  the  notes  and  to  foreclose  the  me- 
chanic's lien.  While  Mrs.  Miller. was  made 
a  party  to  this  suit,  she  was  not  served  with 
citation,  and  did  not  appear  In  the  suit  and 
had  no  notice  thereof,  although  the  sheriff's 
return  showed  service  upon  her  and  an  an- 
swer was  filed  by  an  attorney  purporting  to 
represent  her.  Judgment  was  rendered  In 
favor  of  the  plaintiff  for  the  unpaid  amount 
of  the  notes  and  interest  and  foreclosure  of 
the  lien.  The  fact  that  Mrs.  Miller  was  not 
served  and  did  not  authorize  the  appearance 
for  her  was  not  known  to  any  party  to  this 
suit  other  than  Mr.  and  Mrs.  Miller. 

Mark  Miller  made  an  arrangement  with  the 
Guaranty  Bank  &  Trust  Company,  under 
which  the  latter  agreed  to  buy  the  Judgment, 
have  the  pnq>erty  sold  thereunder  and  resold 
to  himself,  he  to  give  vendor's  lien  notes  for 
an  amount  sufflcient  to  cover  the  Judgment 
and  certain  notes  which  Miller  owed  the 
bank,  as  well  as  an  addltl<«al  sum  of  money 
whidi  the  hank  agreed  to  loan  Miller.  This 
arrangement  was  carried  out,  the  bonk  pay- 
ing to  Burten-IingD  (Company  substantially 
the  full  amount  of  the  Judgment  and  taking 
an  asslgnmait  thereof.  The  property  was 
sold,  bought  in  by  an  agent  of  the  bank,  and 
sold  by  the  agent  to  Miller,  who  gave  ven- 
dor's lien  notes  covering  the  agreed  amount, 
which  notes  were  In  turn  transferred  to  the 
bank.  The  sale  under  order  of  sale  was  suffl- 
dent  to  pass  Mr.  Miller's  Interest  In  the 
property.  This  suit  was  brought  by  the  bank 
against  Mark  Miller  and  wife  upon  these 
vendor's  lien  notes  and  for  foreclosure  of  the 
vendor's  11«l  The  suit  was  filed  In  1910, 
and  remained  upon  the  (docket  until  the 
cause  was  tried  In  1917.  In  the  meantime, 
the  bank  was  placed  in  the  hands  o:f  a  re- 
ceiver, and  In  the  receivership  the  notes  were 
sold  to  Windiester  Oooley  for  the  sum  of 
160;  and  Cooley  Intervened  in  the  suit  as 
plaintiff. 

The  trial  court  set  aside  the  judgment  in 
cause  No.  7388,  and  rendered  Judgment  in 
favor  of  CJooley  for  the  full  amount  of  the 
vendor's  Hen  notes  as  against  Mark  Miller, 
and  foreclosed  the  original  mechanic's  lien 
upon  the  homestead  for  the  unpaid  balance 
of  tlie  original  mechanic's  lien  notes  as 
against  both  Miller  and  his  wife.  This  Judg- 
ment was  modified  by  the  Court  of  Civil 
Appeals  by  redudng  to  $60  the  amount  for 
which  foreclosure  was  allowed.  Miller  v. 
Guaranty  Trust  &  Banking  Co.,  207  S.  W. 
642. 

[1]  In  the  view  we  take  of  the  case,  it  is  not 
nece-ssary  to  consider  the  many  grounds  upon 
which  defendants  in  error  question  the  cor- 
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rectness  of  the  trial  court's  Judgment  We 
have  reached  the  conclusion  that  the  Judg- 
ment In  caune  No.  7388  was  binding  upon 
Mrs.  Miller's  homestead  Interest  In  the  prop- 
erty foreclosed  upon,  regardless  of  whether 
she  was  a  party  to  that  suit.  Thfs  conclu- 
sion, we  think,  controls  every  Issue  In  the 
case,  for  the  reason  that  the  sale,  under  that 
Judgment,  was  In  all  things  regular  In  so  far 
as  Mr.  Miller  was  concerned,  and  passed  title 
to  the  purchaser  at  foreclosure  sale.  This 
title  was  reinvested  In  Miller  by  the  sale  to 
him,  subject  to  the  vendor's  Hen  notes,  the 
title  to  which  passed  from  the  bank  through 
receivership  sale  to  Cooley.  The  foreclosure 
sale  being  regular.  It  could  not  be  set  aside 
by  Mrs.  Miller,  except  for  fraud  upon  her 
homestead  rights.  The  only  theory  upon 
which  fraud  could  be  predicated  would  be 
the  agreement  between  Mr.  Miller  and  the 
bank  under  which  the  vendor's  lien  notes,  to 
be  given  by  the  former  in  repurchase  of  the 
property,  were  to  embrace  items  other  than 
the  amount  owing  upon  the  original  mechan- 
ic's lien  notes.  If  set  aside  upon  that  ground, 
it  would  be  Incumbent  upon  Mrs.  Miller  to  do 
equity  by  discharging  the  mechanic's  lien  ob- 
ligation. Viewed  in  this  light,  the  mechanic's 
lien  obligation  became  merged  in  the  vendor's 
lioi  notes,  and  to  that  extent  at  all  events 
they  constituted  a  valid  lien  upon  the  prop- 
erty.  It  is  uimecessary  to  consider  the  ^ect 
of  the  agreement  between  Mr.  Miller  and  the 
bank  in  this  regard.  The  trial  court  elimi- 
nated fnxn  the  foreclosure  every  ItenJ  other 
than  the  amount  admitted  to  be  owing  upon 
the  mechanic's  Hen  notes,  and  Mrs.  Miller's 
homestead  was  therefore  charged  with  noth- 
ing beyond  the  amount,  which  in  any  view 
of  the  case  was  a  Just  and  valid  lien  upon  the 
property.  Plaintiff  in  error  makes  no  com- 
plaint of  the  action  of  the  trial  court  in  not 
enforcing  the  lien  for  the  amount  of  the 
vendor's  Hen  notes  above  the  amount  of  the 
mechanic's  lien.  Viewing  the  case,  therefore, 
from  the  standpoint  of  MlUer  and  wife,  the 
only  complaining  parties,  the  trial  court  ren- 
dered the  only  Judgment  wldcfa  the  record 
will  support. 

The  action  of  the  trial  court  in  setting 
aside  the  Judgment  in  cause  No.  7388,  and 
that  of  the  Court  of  Civil  Appeals  in  reduc- 
ing the  trial  court's  Judgment,  is  evidently 
based  upon  the  theory  that  Mrs.  Miller  was 
a  necessary  party  to  the  action  to  foreclose 
the  mechanic's  Hen  upon  the  homestead,  a 
view  which  we  think  Is  erroneous. 

[2]  It  is  not  necessary  to  cite  authority 


upon  the  now  elementary  proposition  that 
the  wife  is  not  a  necessary  party  to  an  ac- 
tion against  the  husband  to  try  the  title  to, 
affect  an  interest  in,  or  foreclose  a  Uen  upon 
community  real  estate^  In  determining 
whether  the  wife's  homestead  Interest  alMie 
renders  her  a  necessary  party  to  an  action 
affecting  property  Impressed  with  the  home- 
stead exemption,  the  test  laid  down  by  our 
Supreme  Court  is  whether  the  plea  of  home- 
stead would  In  Itself  be  a  defense  to  the  suit. 
The  following  authorities  support  this  view: 
Jergens  v.  Schiele,  61  Tex.  255 ;  San  AntMiIo 
V.  Berry,  92  Tex.  319,  48  S.  W.  496;  Bean  ▼. 
Brownwood  (Civ.  App.)  43  S.  W.  1036;  Coal 
Co.  V.  Henry  (Civ.  App.)  47  S.  W.  281  (writ 
of  error  refused);  Collins  v.  Ferguson,  22 
Tex.  av.  App.  562,  56  S.  W.  225  (writ  of 
error  refused);  Gillaspie  v.  Huntsvllle  (Civ. 
App.)  151  S.  W.  1114 ;  Childress  v.  Robinson 
(Civ.  App.)  161  S.  W.  78  (writ  of  error  re- 
fused); Brown  v.  Humphrey,  43  Tex.  Civ. 
A{)p.  23,  95  S.  W.  23;  Breath  v.  Flowers,  43 
Tex.  Civ.  App.  616,  95  S.  W.  26;  Mitchell  v. 
Robinson  (Civ.  App.)  162  S.  W.  443  (writ  of 
error  refused);  Nunez  v.  McElroy  (Civ.  App.) 
174  S.  W.  829;  I>avis  v.  Cox  (Civ.  App.)  176 
S.  W.  931 ;  Brown  v.  Foster  (Civ.  App.)  178 
S.  W.  787  (writ  of  error  refused). 

[3]  We  deem  it  unnecessary  to  review 
these  authorities.  The  mechanic's  lien  upon 
the  homestead  is  authorized  by  the  OnsUtu- 
tlon,  in  Uke  manner  as  are  Uens  for  purchase 
money  and  taxes ;  and  the  homestead  Interest 
of  the  wife  is  no  more  a  defense  to  a  suit 
to  foreclose  such  me<4ianic's  Uen  when  exe- 
cuted according  to  law  than  is  such  home- 
stead Interest  a  defense  in  an  action  to  fore- 
close a  vendor's  or  tax  lien.  We  can  pre- 
celve  no  difference  between  these  three  class- 
es of  Hens  in  so  far  as  the  wife's  homestead 
Interest  In  the  property  is  concerned.  It  fol- 
lows that  the  Judgment  and  sale  thereunder 
were  condoslvely  binding  upon  Mrs.  Miller's 
homestead  Interest  In  the  property,  whether 
or  not  she  was  a  party- to  the  suit,  or  wheth- 
er the  notice  of  sale  purported  to  dispose  of 
her  Interest;  the  Judgment  and  the  sale  being 
In  all  respects  regular  as  to  Mr.  Miller. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Aiq;)eals  should  be  reversed, 
and  that  of  the  district  court  a£Bnned. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended In  the  rq>ort  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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McMURTRY   V.    BROWN.      (No.   2(6-3336.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Mardi  30,  1921.) 

Appeal  and  error  «s»78l(6)— Where  there  has 
been  settlement  writ  of  error  shonld  be.  dis- 
missed. 
Where  there  had  been  a  complete  settle- 
ment between  the  parties,  and  plaintiff  in  er- 
ror, in  response  to  a  communication,  requested 
that  the  writ  of  error  be  dismissed,  motion  of 
defendant   in   error   for   dismissal   should   be 
granted. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supr«ne  Judicial  District 

Action  between  R.  L.  McMurtry  and  F.  V. 
Brown.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.  Writ  dis- 
missed. 

W.  H.  Bledsoe,  of  Lubbock,  and  Dennis 
Zinunennann,  of  Tulla,  for  plaintiff  In  error. 

Bean  &  Klett  and  W.  F.  Schenck,  all  of 
IiubbocK,  for  defendant  In  error. 

SPENCER,  J,  The  defendant  In  error,  F. 
V.  Brown,  filed  a  motloo  to  dismiss  the  writ 
of  error,  basing  his  motion  upon  the  ground 
that  the  Judgment  had  been  compromised  and 
settled  and  a  release  executed  by  him. 

The  motion  Is  suj^wrted  by  a  certified  copy 
of  the  release  of  the  Judgment  by  defendant 
in  error,  which  recites  that  there  has  been 
a  complete  and  final  setUemeQt  and  satisfac- 
tion of  the  Judgment,  and  that  the  appeal  of 
the  cause  now  pending  shall  be  dismissed  at 
once  at  the  expense  of  defendant  In  error. 

The  motion  also  alleges  that  defendant  In 
error  mailed  to  the  sheriff  at  Tulia,  Tex., 
a  copy  of  the  motion  to  dismiss,  together 
with  exhibits  attached,  for  service  upon  Mr. 
D«inls  Zimmermann,  Tulla,  Tex.,  attorney 
of  record  for  plaintiff  in  error ;  and  the  sher- 
IfTs  return,  which  Is  also  an  exhibit  to  the 
motion  to  dismiss,  shows  a  delivery  to  Mr. 
Zimmermann  at  Tulla,  Swisher  county,  Tex., 
on  the  29th  day  of  November,  1920. 

Under  date  of  March  18, 1921,  a  communi- 
cation was  addressed  to  Mr.  Zimmermann  by 
a  member  of  the  Commission  reciting  the 
above  facts.  In  which  It  was  stated  that  un- 
less within  ten  days  there  be  filed  a  con- 
troverting motion  stating  good  cause  why  the 
•writ  of  error  should  not  be  dismissed,  the 
Commission  would  recommend  a  dismissal  In 
accordance  with  agreement  embodied  In  the 
release  of  judgment. 

Under  date  of  March  22, 1921,  Mr.  Zimmei^ 
mann,  attorney  of  record  for  plaintiff,  in  er- 
ror, replied  to  the  letter  of  March  18,  1921, 
and  requested  that  the  writ  of  error  be  dis- 
missed as  per  motion  of  defendant  in  error. 
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We  recommend  therefore  that  the  writ  ot 
error  be  dismissed. 


PHIIjLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Conmiission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


KANSAS  CITY,   M.  &   O.   RY.  CO.  OF 
TEXAS  V.  ESTES.    (No.  198-3262.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Maioh  23,  1921.) 

1.  Master  and  servant  «s»297( I)— Finding 
held  to  embrace  element  essential  to  proxi- 
mate cause  of  switchman's  Injuries. 

In  a  switchman's  action,  mider  the  federal 
Employers'  Liability  Act  (U.  S.  C!omp.  St.  H 
8657-8665),  for  injuries,  finding  that  the  fore- 
man in  failing  to  notify  plaintiff  switchman  of 
a  change  of  method  in  switching  and  uncoupling 
cars  proximately  caused,  or  contributed  to 
cause,  plaintiff  switchman's  injuries,  held  to 
necessarily  embrace  the  element  essential  to 
proximate  cause  that  the  foreman  should  have 
antidpated  injury. 

2.  Master  and  servant  «=»297(2)— Finding  of 
negligence  proximately  oausing  Injuries  to 
switchman  held  not  Impaired  by  finding  as  to 
knowledge  of  Ms  position. 

In  a  switchman's  action  for  injuries,  find- 
ing establishing  as  a  fact  only  that  the  fore- 
man by  the  exercise  of  ordinary  care  could  not 
have  known  the  whereabouts  and  position  of 
plaintiff  switchman  on  the  train  could  be  per- 
mitted to  stand  without  destroying  or  impairing 
finding  that  the  foreman  should  by  the  exei-cise 
of  ordinary  care  have  anticipated  that  plaintiff 
might  be  at  the  place  of  danger,  a  finding  in- 
cluded in  the  finding  that  his  failure  to  notify 
plaintiff  switchman  proximately  caused  or  con- 
tributed to  cause  his  injuries. 

3.  Appeal  and  error  <d=>2l8(2)— Failure  to 
submit' Issue  not  prejudicial,  in  absence  of 
refusal  on  request. 

Failure  of  the  trial  court,  in  a  switchman's 
action  for  personal  injuries,  to  submit  to  the 
jury  the  issue  of  the  foreman's  anticipation  of 
injury  as  related  to  proximate  cause,  was  not 
prejudicial  to  defendant  railroad  in  tne  absence 
of  refusal  by  the  trial  court  to  submit  a  cor- 
rect special  issue  on  such  subject  at  the  re- 
quest of  defendant  railroad. 

4.  Negligence  ^=3 1 01— Contributory  negligence 
diminishes  recovery  under  federal  act. 

Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  li  8657-8665),  contributory 
negligence  of  the  injured  employe  is  not  a  com- 
plete bar  to  his  recovery;  the  act  providing 
that  the  amount  of  damage  resulting  from  the 
injured  employe's  negligence  shall  be  deducted 
from  the  amount  resulting  from  defendant  rail- 
road's negligence. 
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5.  Master  and  servant  4=3283(4)— Evldmee 
held  not  to  present  Issue  of  aooldent  resait- 
Ing  In  switchman's  Injuries. 

In  an  action  against  a  railroad  by  its  switch- 
man for  injuries,  evidence  held  not  to  present 
the  issue  of  accident  to  call  for  its  sabmission 
to  the  jury. 

6.  Appeal  and  error  $=>I082(I)— Assignments 
oomplalning  of  exclusion  of  testimony  not 
within  Jurlsdlotlon  of  Supreme  Court. 

In  an  action  against  a  railroad  under  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St.  SS  8657-8665)  for  injaries  to  its  switch- 
man, assignments  of  error,  complaining  of  the 
exclusion  of  certain  testimony  of  defendant 
railroad's  foreman  giving  his  opinion  on  the 
manner  in  wliich  plaintiff  received  his  injuries, 
do  not  present  questions  of  substantive  law, 
and  are  not  within  the  jurisdiction  of  the  Su- 
preme Court. 

Error  to  Court  of  CMI  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  P.  L.  Estes  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas,  resulting  in  judgment  for  plaintiff, 
which  was  affirmed  by  the  Court  of  Civil 
Appeals  (203  S.  W.  1155),  and  defendant 
brings  error.    Affirmed. 

H.  S.  Garrett,  of  Cisco,  Ellis  Douthlt,  of 
Sweetwater,  and  Ale:xander,  Baldwin  & 
Rldgway,  of  Fort  Wortli,  for  plaintiff  in  er- 
ror. 

Lenord  M.  Levy,  of  Ranger,  McLean, 
Scott  &  McLean,  of  Fort  Worth,  Blanl^s, 
Collins  &  Jackson,  of  San  Angelo,  and  Lea, 
McGrady  ft  Tbomason,  of  El  Paso,  for  de- 
fendant In  error. 

McCLENDON,  P.  J.  P.  L.  Estes  brought 
this  suit  against  the  Kansas  City,  Mexico  & 
Orient  Railway  Company  of  Texas,  to  re- 
cover compensatory  damages  for  jiersonal  in- 
juries received  by  him  while  in  the  employ 
of  defendant  as  a-  switcliman.  The  cause 
was  tried  before  a  Jury  upon  special  Issues, 
and  the  jury  found  both  plaintiff  .and  de- 
fendant guilty  of  negligence,  and  fixed  the 
amount  of  plaintiff's  damage  and  of  the  de- 
duction to  be  made  for  plaintiff's  negligence. 
The  trial  court  rendered  judgment  for  plain- 
tiff for  the  net  amount  thus  fixed  by  the 
verdict.  This  judgment  was  affirmed  by  the 
Court  of  Civil  Appeals.    203  S.  W.  1155. 

The  case  Is  governed  by  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Conip.  St  {f 
8657-8665),  and  the  controlling  question  pre- 
sented In  the  application  for  writ  of  error 
is  whether  the  answers  of  the  Jury  to  two 
of  the  special  Issues  submitted,  Noa.  2  and 
11,  are  consistent  with  a  judgment  in  favor 
of  plaintiff.  The  following  statement  of  the 
case  will  suffice  to  a  clear  understanding  of 
this  issue: 

At  the  time  of  the  injury  Estes  was  a 
member  of  a  switching  crew  at  San  Angelo, 


consisting,  besides  himself,  of  Chambers,  the 
foreman,  and  the  engineer  and  fireman  of 
the  switch  engine.  The  work  immediately 
in  hand  was  the  making  up  of  a  freight 
train  bound  east  The  train  had  just  arrived 
from  the  west,  and  consisted  of  some  19 
stock  cars  in  front,  or  to  the  east,  and  some 
14  refrigerator  and  box  cars  immediately 
behind  the  stock  cars.  The  stock  cars  were 
to  be  left  at  San  ^Vngelo,  and  the  refrigerator 
and  box  cars  were  to  move  east  There 
were  two  methods  by  which  the  stock  cars 
could  be  cut  out  of  the  train,  either  of  which 
methods  necessitated  backing  the  train  aboat 
<«ie-half  mile  and  setting  out  the  stock  cars 
upon  the  leg  of  a  Y.  By  one  of  these  meth- 
ods, known  as  "kicking,"  the  train  would 
be  speeded  up  until  the  Junction  between  the 
cars  where  the  cut  was  to  be  made  was  near 
the  Y  switch,  when  the  coupling  pin  wouM 
be  removed  and  the  front  portion  of  the  train 
stopped,  thus  permitting  the  rear  cars  to  roll 
beyond  the  Y  switch,  when  the  switch  would 
be  thrown  and  the  stock  cars  backed  onto 
the  Y  leg.  The  other  method,  imown  as 
"shoring,"  was  to  push  the  train  back  on 
the  main  line  till  the  point  of  the  cut  had 
passed  beyond  the  Y  switch,  when  the  uui^ou- 
pHng  would  be  made  while  the  train  was  at 
a  standstill.  The  forward  portion  of  the 
train  would  then  be  moved  forward  until  it 
cleared  the  switch  point;  when  the  switch 
would  be  thrown  and  the  stock  cars  backed 
onto  the  Y  leg.  Under  either  of  these  meth- 
ods it  was  necessary,  and  It  was  the  duty  of 
the  plaintiff,  to  set  the  brakes  upon  the  re- 
frigerator and  .box  cars  after  they  had  been 
placed  beyond  the  Y  switch.  In  order  to  pre- 
vent their  Involuntary  movement.  When  the 
train  proceeded  westward.  Chambers  and 
plaintiff  got  on  top  of  the  box  cars,  near  the 
engine,  and  walked  westward  toward  the 
rear  of  the  train,  plaintiff  being  some  one  or 
two  car  lengths  ahead  of  (Chambers.  When 
Chambers  arrived  at  the  point  of  the  cut  he 
descended  from  the  top  of  the  car  and  re- 
moved the  pin,  gave  the  necessary  signal, 
and  stopped  the  train,  thus  parting  the  train 
by  the  "kick"  method.  In  the  meantime 
plaintiff  had  returned  to  the  point  of  the 
cut,  and  as  the  train  parted  be  stepped  or 
fell  between  the  two  sections  of  the  train, 
and  received  the  injuries  of  which  ite  com- 
plained. 

The  theory  upon  which  plaintiff  aonght  re- 
covery, and  which  Is  supported  by  evidence, 
Js  that  before  the  train  moved  westward. 
Chambers  had  informed  the  crew  that  the 
"shoving"  method  would  be  employed.  Elstes 
testified  that  he  last  saw  Chambers  sitting 
upon  the  side  of  the  rear  stock  car,  and 
when  he  next  turned  and  looked  for  him  he 
had  disappeared ;  that  it  was  his  duty  to  be 
in  view  of  Chambers  at  all  times,  in  order  to 
be  informed  as  to  the  signals  given  for  the 


£s»For  otbvr  cases  see  same  topic  and  KET-NUMBER  In  all  Ker-Nvmbered  Dlseata  and  Indexes 


Digitized  by 


Google 


Tex.) 


KANSAS  CITY,  M.  A  O.  BY.  OO.  y. 
(tit  8.W.) 


£STES 


1089 


moTemoit  of  ttte  train,  and  when  be  falleO 
to  see  Chambers  be  retraced  bis  steps  to- 
wards the  point  of  the  cut  in  order  to  flud 
hlin;  that  Just  as  he  was  stepping  from  the 
front  box  car  to  the  rear  stock  car  the  train 
parted,  and  he  fell  between  the  cars.  The 
actionable  negligence  relied  upon  was  the 
change  In  the  method  of  cutting  the  cars 
without  notice  to  plaintiff. 

The  theory  of  the  defendant,  which  Is  also 
supported  by  evidence.  Is  that,  regardless  of 
the  failure  of  Chambers  to  notify  plalntltT 
of  the  change  in  method,  it  was  the  duty  of 
plaintiff  under  hla  employment  to  rt>inalu 
upon  the  rear  portion  of  the  train;  that  no 
duty  called  htm  back  to  the  point  of  the 
cat;  that  his  return  to  said  point  was  neg- 
ligence, and  that  Chambers  was  not  only  ig- 
norant of  hla  presence  there,  but  could  not 
reasonably  have  anticipated  that  he  would 
be  there. 

In  this  state  of  tbe  issnea,  the  verdict  of 
the  Jury  (copied  in  full  in  the  opinion  of  tbe 
Court  of  Civil  Appeals)  established  the  fol- 
lowing facts:  <1)  That  Chambers  knew  plain- 
tiff was  on  top  of  the  string  of  cars  when  he 
released  the  coupling:  (3)  that  he  did  not 
apprise  plnintlfF  of  his  intention  to  cut  tbe 
cars;  (4)  that  such  failure  was  negligence, 
proximately  causing  or  contributing  to  plain- 
tiff's injuries;  (6)  that  Chambers  had  In- 
Btmcted  plaintiff,  or  explained  in  his  pres- 
ence, how  the  switching  would  be  done;  (6) 
that  Chambers  did  not  handle  the  cars  in  tbe 
manner  In  which  he  had  thus  explained ;  (7) 
that  he  did  not  advise  plaintiff  that  the 
■witching  wottid  not  be  done  In  the  manner 
previously  explained  to  plaintiff;  and  (8) 
that  snch  failure  to  advise  plaintiff  was  neg- 
ligence, proximately  causing  or  contributing 
to  plaintiff's  injuries. 

In  addition,  the  Jury  answered  special  Is- 
sues Nos.  2  and  11  as  follows : 

"(2)  At  the  time  he  released  the  conpllng 
which  caused  the  string  of  cars  to  part,  could 
the  foreman,  Chambers,  by  the  exercise  of  or- 
dinary care,  have  known  the  whereabouts  and 
tbe  position  in  which  plaintiff  then  was?  An- 
swer:   Np." 

"(11)  In  being  in  the  position  and  place  in 
which  you  may  believe  and  find  from  tbe  evi- 
dence plaintiff  was  at  the  time  the  string  of 
cars  parted,  was  the  plaintiff  himself  guilty  of 
negligence  which  proximately  contributed  to 
cause  his  injuries,  if  any?    Answer:    Yes." 

The  question  thus  presented  Is  whether 
the  answers  of  the  Jury  to  special  Issues  Nos. 
2  and  11  nre  Inconsistent  with  and  destroy 
the  findings  of  the  Jury  in  answer  to  the 
other  special  issues  to  the  effect  that  the  ac- 
tion of  Chambers  in  changing  the  method  of 
switching  and  uncoupling  the  cars  at  the 
time  he  did,  without  notice  to  plaintiff,  was 
the  proximate  cause  of  plaintiff's  injuries. 

11]  Tbe  Jury  finding  under  special  issue 
No.  2  does  not  defeat  the  find  in;;  essential 
to  recovery  under  special  Issues  Nos.  4  and 
228  S.W.-«» 


8  that  Chambers'  change  of  method  in  cut- 
ting the  cars  without  notice  to  plaintiff  con- 
stituted aotionable  ueKlIgence  in  that  it  prox- 
imately caused,  or  contributed  to  cause,  tbe 
injuries  complained  of.  Tbe  term  "proxi- 
mate cause,"  as  employed  in  negligence  cases 
In  Texas,  necessarily  embraces  the  element 
of  anticipation  of  Injury.  As  applied  to 
Chambers'  conduct,  tbe  finding  that  his  ac- 
tion, or  nonaction,  in  falling  to  notify  plain- 
tiff of  the  change  of  method,  proximately 
caused,  or  contributed  to  cause,  plalntltTs 
Injuries,  necessarily  embraces  the  element 
essential  to  prnxiinate  cause  that  in  tbe  ex- 
ercise of  ordinary  care  Chamt>ers  ought  to 
have  anticipated  that  plaintiff  might  be  In- 
jured as  a  result  of  his  conduct  in  this  re- 
gard. 

[2,  3]  Special  issue  No.  2  established  as  a 
fact  only  that  Chambers,  by  the  exercise  of 
ordinary  care,  could  not  have  known  the 
whereabouts  and  position  of  plaintiff.  Such 
finding  can  be  permitted  to  stand  without 
destroying  or  impairing  the  finding  that 
Chambers  should,  by  the  exercise  of  ordina- 
ry care,  have  anticipatei  that  plaintiff  might 
be  at  the  place  of  danger — a  finding  includ- 
ed in  the  finding  that  his  failure  to  notify 
plaintiff  proximately  caused,  or  contributed 
to  cause,  his  injuries.  The  failure  of  the 
trial  court  to  submit  to  the  Jury  the  issue 
of  anticipation  of  injury  as  related  to  prox- 
imate cause  was  not  prejudicial  in  the  ab- 
sence of  a  refusal  by  the  court  to  submit  a 
correct  special  issue  upon  that  subject  at 
the  request  of  defendant 

[4]  Special  issue  No.  11  relates  solely  to 
the  Issue  of  plaintiff's  contributory  negli- 
gence, and  could  therefore  have  no  bearing 
upon  the  issue  whether  Chambers'  negligence 
was  a  proximate  cause  of  plaintiff's  inju- 
ries, unless  the  case  were  one  in  which,  un- 
der its  peculiar  facts,  such  finding  of  con- 
tributory negligence  would  be  Inconsistent 
with  and  would  therefore  destroy  the  find- 
ing of  actionable  negligence  on  defendant's 
part.  Under  the  federal  Employers'  Liabil- 
ity Act  contributory  negligence  of  the  em- 
ployee Is  not  a  complete  bar  to  his  recovery. 
As  stated  at  tbe  outset,  the  amount  found 
to  have  been  tbe  result  of  plaintUTs  negli- 
gence was  deducted  from  the  amount  found 
to  have  been  the  result  of  defendant's  negli- 
gence, and  plaintiff  was  given  Judgment  for 
the  remaining  sum.  This  was  a  literal  ap- 
plication of  the  rule  provided  for  In  the 
federal  act 

[61  Error  is  also  assigned  upon  the  re- 
fusal of  the  trial  court,  upon  request  of  de- 
fendant to  submit  to  tbe  Jury  the  issue  of 
"accident."  We  have  reached  the  conclu- 
sion that  the  Court  of  Civil  Appeals  correct- 
ly held  that  the  evidence  does  not  present 
this  issue. 

[8]  The  assignments  of  error,  complaining 
of  the  exclusion  of  certain  testimony  of 
Chambers  giving  his  opinion  upon  the  man- 
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ner  In  wblch  plaintiff  recelred  bis  injuries, 
do  not  present  gnestions  of  snlietantlye  law, 
and  are  not  within  the  Jnrisdlctlon  of  the 
Supreme  Court. 

We  conclude  that  the  Judgments  of  the 
Court  of  Civil  Appeals  and  district  court 
should  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


HOUSTON  ICE  &  BREWING  CO.  V. 
HARLAN.     (No.  225-3395.). 

(Commission  of  Appeals  of  Texas,  Section  B. 
Sfarch  16,  1921.) 

1.  Deeds  «=97l— Tlir«at  to  resort  to  elvil  pro- 
oeeding  to  enforce  rights  not  duress. 

A  threat  by  employer  to  resort  to  fidelity 
bond  to  indemnify  it  for  loss  occasioned  by  em- 
bezzlement on  part  of  employee  did  not  con- 
stitute duress  such  as  would  require  the  can- 
cellation and  annulment  of  a  deed  made  by  em- 
ployee's wife  to  her  homestead,  although  the 
inevitable  result  of  carrying  out  the  threat 
would  be  to  put  in  motion  the  processes  of  ttie 
criminal  law;  employer  not  intending  to  exact 
an  unconscionable  bargain. 

2.  Deeds  «=>78— Evidence  of  duress  in  obtain- 
ing deed  held  insuffloient  to  go  to  Jury. 

In  an  action  by  a  married  woman  to  have 
canceled  and  annidled  a  deed  alleged  to  have 
been  executed  under  duress,  evidence  held  in- 
sufficient to  warrant  submission  of  issue  of 
duress  to  the  jury. 

Etrror  to  C!ourt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Action  by  Clara  J.  Harlan  against  the 
Houston  Ice  &  Brewing  Company.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  (212  S. 
W.  779)  reversing  a  Judgment  for  plaintiff, 
defendant  brings  error,  judgment  of  dis- 
trict court  and  Judgment  of  Court  of  Civil 
Appeals  reversed,  and  Judgment  rendered  for 
defendant. 

.  Barry  &  Burges  and  Orgaio,  Butler,  Bolln- 
ger  &  Carroll,  all  of  Beaumont,  for  plaintiff 
In  error. 

W.  R.  Blain,  Geo.  a  O'Brien,  and  B.  L. 
Durham,  all  of  Beaumont,  for  defendant  in 
error. 

KITTRELIi,  J.  The  terms  "pUlntiff"  and 
"defendant"  will  be  applied  to  the  parties  as 
they  were  in  the  district  court.  Plaintiff, 
Clara  J.  Harlan  (her  husband  not  Joining  in 
the  action),  recovered  Judgment  against  de- 
fendant, Houston  Ice  &  Brewing  (Company, 
in  the  district  court  of  Jefferson  county  can- 


celing and  annulling  a  deed  to  her  home- 
stead which  she  alleged  had  been  executed 
under  duress. 

TbtA  Judgment  was  affirmed  by  the  Court 
of  (DlTil  Appeals  of  the  Ninth  Supreme  Judi- 
cial District,  but  on  motion  for  rehearing 
was  reversed  on  the  ground  that  the  evi- 
dence tweponderated  against  the  allegatlcm  of 
duress,  and  on  the  further  ground  of  Imprt^- 
er  argument  of  counsel  f<H-  plaintiff.  212  S. 
W.  779.  Not  content  with  obtaining  reversal 
and  ranand,  defendant  has  brou^t  the  case 
to  this  court  on  the  sole  ground  that  there 
was  no  evldoiee  Justifying  the  submission  of 
the  question  of  dnress  to  the  Jury. 

The  groimds  tvon  which  plaintiff  tai  error 
contends  that  the  evidence  fails  to  show  any 
duress  may  be  reduced  to  the  following  con- 
tentions: 

First,  tliat  to  threaten  prosecution  of  one 
who  is  -gnilty  of  a  crime  Is  not  an  unlawful 
act,  and  therefore  cannot  constitute  duress. 

Second,  that  the  evidence  In  tlUs  case  does 
not  show  any  ttireat  of  prosecution  of  Har- 
lan, either  directly  or  Indirectly,  hot  at  most 
only  warrants  the  ooaduBlon  that  Aatrey 
threatened  to  resort  to  the  surety  to  make 
good  Harlan's  defalcation,  which  was  a  l^al 
right  or  remedy  available  to  the  brewing 
company,  the  exercise  or  threatened  exercise 
of  which  could  not  constitute  duress. 

Upon  the  first  proposition  above  there  are 
two  lines  ot  decision.  The  rule  in  England 
and  in  most  of  the  American  states,  is  that, 
to  constitute  duress  by  threat  of  Imprison- 
ment, It  la  not  essential  that  the  party 
threatened  be  Innocent  of  the  offense  charg- 
ed. Probably  the  leading  case  in  this  coun- 
try holding  this  view  Is  Morse  v.  Woodworth, 
155  Mass.  233,  27  N.  E.  1010,  29  N.  £7.  S25, 
In  which  the  reas<m  for  the  oonclnsion  readi- 
ed is  embraced  In  the  following  qnotation : 

"It  has  sometimes  been  held  that  threats  of 
imprisonment,  to  constitute  duress,  mnst  be  of 
unlawful  imprisonment.  But  the  question  is 
whether  the  threat  is  of  imprisonment  wUdi 
will  be  unlawful  in  reference  to  the  condnet  of 
the  threatener  who  is  seeking  to  obtain  a  eon- 
tract  by  his  threat.  Imprisonment  that  is 
suffered  through  the  execution  of  a  threat 
which  was  made  for  the  purpose  of  forcing  a 
guilty  person  to  enter  into  a  contract  may  be 
lawful  as  against  the  authorities  and  the  pubUc. 
but  unlawful  as  against  the  threatener,  when 
considered  in  reference  to  his  effort  to  use  for 
his  private  benefit  processes  provided  for  the 
protection  of  the  pnbUc  and  the  punishment 
of  crime.  One  who  has  overcome  the  mind 
and  will  of  another  for  his  own  advantage,  un- 
der such  drcumstances,  is  guilty  of  a  perver- 
sion and  abuse  of  laws  which  were  made  for 
another  purpose,  and  be  is  in  no  position  to 
claim  the  advantage  of  a  formal  contract  ob- 
tained in  that  way,  on  the  ground  that  the 
rights  of  the  parties  are  to  be  determined  by 
their  language  and  their  overt  acts,  without  ref- 
erence to  the  influences  which  moved  them.  In 
such  a  case  there  is  no  reason  why  one  should 
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be  bound  by  a  eoBtract  obtained  hj  force,  wUcb 
in  reality  is  not  bis,  but  another'a." 

Ins.  Oo.  v.  Kirkpatrick,  lU  Ala.  456,  20 
South.  651,  is  another  frequently  cited  case. 
We  quote  from  the  oplniMi  in  that  case: 

"It  was  never  contemplated  in  the  law  that 
either  the  actual  or  threatened  nae  or  misuse 
of  criminal  process,  legal  or  illegal,  should  be 
resorted  to  for  the  purpose  of  compelling  the 
payment  of  a  mere  debt,  although  it  may  be 
justly  owing  and  due,  or  to  coerce  the  making 
of  contracts  or  agreements  from  which  advan- 
tage is  to  be  derived  by  the  party  employing 
such  threats.  Ample  dril  remedies  are  afford- 
ed in  the  law  to  enforce  the  payment  of  debts 
and  the  performance  of  contracts,  but  the  crim- 
inal law  and  the  madiinety  for  it*  enforcement 
have  a  whoUy  different  purpose,  and  cannot  be 
employed  to  interfere  with  that  wise  and  just 
policy  of  the  law  that  all  contracts  and  agree- 
ments shall  be  founded  upon  the  exercise'  of  the 
free  will  of  the  parties,  which  is  the  real  es- 
sence of  aU  contracts. 

"In  the  later  and  better  considered  eases, 
both  Bnglish  and  American,  the  distinction 
above  referred  to  is  not  recognized,  but,  as  we 
think,  is  justly  discarded.  We  approve  the 
statement  of  the  doctrine  as  declared  in  Morse 
V.  Woodworth,  155  Mass.  251." 

We  can  at  this  point  appropriately  call  at- 
tention to  article  1187,  P.  0.  of  Texas,  which 
makes  It  a  penal  offense  "if  any  person,  with 
intent  to  extort  money,  or  any  pecuniary  ad- 
vantage, shall  threaten  to  accuse  another  of 
a  felony,"  a  statute  clearly  predicated  upon 
a  rec(^:nltlon  of  the  view  expressed  in  the 
above  quotations. 

The  contrary  doctrine  is  held  in  some  of 
tite  states,  notably  in  Maine.  In  the  case  of 
HUbom  V.  Bueknam,  78  Me.  482,  7  Atl.  272, 
67  Am.  Rep.  816,  In  which  the  facts  were 
strikingly  similar  to  those  In  Landa  v.  Obert, 
45  Tex.  547,  Obert  T.  Landa,  59  Tex.  475,  and 
Landa  v.  Obert,  78  Tex.  33,  14  S.  W.  297,  the 
court  gives  the  following  quotation: 

"It  is  not  duress  for  one  who  believes  that 
he  has  been  wronged  to  threaten  the  wrongdoer 
with  a  civil  suit.  And  if  the  wrong  includes  a 
violation  of  the  criminal  law,  it  is  not  duress  to 
threaten  him  with  a  criminal  prosecution. 
*  *  *  It  is  not  in  human  nature  to  exercise 
sudi  restraint.  It  is  unreasonable  to  expect  it, 
and  the  law  does  not  require  it.  The  law  re- 
gards it  as  the  duty  of  every  one  who  knows  of 
the  commission  of  a  crime  to  take  measures 
to  have  the  offender  brought  to  justice;  and  it 
does  not  involve  itself  in  the  absurdity  of  mak- 
ing it  unlawful  for  one  to  express  to  the  of- 
fender an  intention  of  doing  what  the  law 
makes  it  bis  duty  to  do." 

A  statement  of  the  two  doctrines  is  given 
In  10  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp. 
842,  343.  and  9  Ruling  Case  Law,  719,  where 
the  authorities  are  collated. 

The  case  of  Landa  v.  Obert  is  often  cited 
as  committing  the  Supreme  Court  of  Texas 
to  the  doctrine  announced  in  the  Maine  de- 
cisions. 


Since  we  have  no  doubt  of  the  tsorrectness 
at  the  conclusion  reach^  in  the  Landa  Case, 
we  do  not  deem  it  necessary  to  discuss  the 
question  whether  such  interpretation  of  the 
Landa  Case  is  or  Is  not  correct 

It  should  be  borne  in  mind  that.  In  so  far 
as  that  was  an  action  based  upon  duress,  the 
right  of  recovery  was  predicated  upon  the  al- 
leged falsity  of  the  charges  made  by  Landa. 
The  case  has  another  distinguishing  element 
in  that  there  was  a  contract  made  under 
which  Obert  was  entitled  to  a  readjustment 
in  case  it  should  be  later  determined  that 
Landa  was  not  entitled  to  what  he  had  re* 
oelved  under  the  settlement  These  ele- 
ments may  distinguish  the  Lfinda  Oase  from 
those  adhering  to  the  Maine  doctrine. 

However  that  maybe,  there  are  several  ex- 
oeptiona  to  the  rule,  which  are  recognized 
even  in  jurisdictions  in  which  the  Maine  doc- 
trine is  followed.  These  are  that  duress 
may  be  predicated  upon  a  threat  of  lawful 
imprisonment: 

(1)  Where  the  purpose  Of  the  threat  is  to 
exact  a  consideration  wholly  disconnected 
from  the  offense  for  which  prosecution  is 
threatened.  9  R.  C.  L.  719.  To  this  effect 
is  Thompson  v.  Hicks  (Civ.  App.)  100  S.  W. 
367.  It  is  proper  to  state  in  this  connection 
that  it  will  of  course  be  understood  that  the 
other  elements  of  duress  must  be  preseit 
wlien  such  threat  is  made. 

(2)  Whwe  the  purpose  and  effect  of  the 
threat  is  to  exact  an  unconscionable  Imrgain. 
This  view  is  discussed  in  Wllbnr  v,  Blandi- 
ard,  22  Idaho,  517,  126  Pac  1060. 

(3)  Where  the  purpose  and  effect  of  the 
threat  is  to  obtain  a  payment  or  other  pecun- 
iary advantage  from  a  near  relative  of  the 
party  threatened.  9  R.  0.  L.  727.  This  doc- 
trine has  been  uniformly  followed  whenever 
the  question  has  been  presented  to  our  Courts 
of  cavil  Appeals.  Gray  v.  Freeman,  37  Tex, 
CiT.  App.  666,  84  S.  W.  1106;  Medearls  v. 
Granberry,  38  Tex.  Civ.  App.  187,  84  S.  W. 
1070;  Shriver  v.  McCann  (Civ.  App.)  155  S. 
W.  320;  Burnett  y.  Bank,  etc  (Civ.  A^p.) 
191  S.  W.  172. 

"In  such  cases  the  fact  that  the  tlireatened 
prosecution  or  imprisonment  may  be  lawful 
does  not  affect  the  voidability  of  the  contract, 
nor  is  actnal  guilt  or  innocence  of  the  accused 
material"    13  C.  J.  404. 

It  is  said  in  some  cases  that  the  relief 
sought  in  the  character  of  cases  last  cited 
falls  more  properly  under  the  head  of  undue 
Influence,  but  the  distinction  seems  to  us  im- 
material. 

[11  We  are  clear,  however,  that  the  facts 
in  this  case  do  not  bring  it  within  any  of  the 
rules  announced  as  constituting  duress,  but 
that  the  case  does  fall  clearly  within  the 
scope  of  the  second  contention  of  the  plain- 
tiff in  error,  viz.  that  the  threat,  if  the  evi- 
dence warrants  the  finding  of  a  threat,  was 
nothing  more  tlian  to  resort,  not  to  the  pro- 
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cesses  of  tfae  crlnflnal  law,  but  to  a  legal 
right  available  to  the  brewing  company  in 
the  particular  matter  to  Indemnify  it  for 
any  loss  occasioned  by  the  embezzlement  on 
the  part  of  plaintiff's  husband.  To  threaten 
one  with  civil  proceeding  which  the  law  gives 
to  a  party  for  enforcement  of  bis  rights  clear- 
ly Is  no  more  than  the  exercise  of  a  lawful 
right  and  could  not  be  the  foundation  of  a 
legal  action.  This  Is  true  although  the  in- 
evitable resnlt  of  carrying  out  the  threat 
may  be  to  put  in  motion  the  processes  of  the 
criminal  law,  and  such  is  the  rule  in  those 
Jurisdictions  where  imprisonment  is  given 
as  a  civil  remedy  for  the  enforcement  of  a 
debt;  for  in  those  cases  the  threat  of  Im- 
prisonment is  merely  the  threat  to  use  a 
remedy  given  to  the  threatening  party  in  the 
particular  matter.  This  remedy  still  exists 
in  some  of  the  American  states  in  certain 
characters  of  torts. 

By  applying  these  principles  to  the  facts  of 
the  case  at  bar,  It  follows  necessarily  in  our 
judgment  that  no  duress  is  shown,  since  the 
record  fully  supports  the  following  summary 
of  the  evidence,  which  in  large  part,  indeed 
practically  as  a  whole,  is  undisputed,  much 
of  It  being  In  written  form : 

(1)  P.  E.  Harlan  had  been  for  many  years 
in  the  employ  of  defendant. 

(2)  He  was  under  bond  given  by  a  fidelity 
company. 

(3)  He  was  confessedly  short  in  hla  ac- 
counts in  excess  of  $2,500. 

(4)  Discussion  of  hla  shortage  for  several 
montlia  had  been  without  practical  results, 
and  early  in  September,  1914,  R.  L.  Autrey, 
vice  president  and  manager  of  the  defendant 
company,  went  to  Beaumont  from  Houston 
and  tnld  Harlan  that  the  shortage  must  be 
settled  at  tmce. 

(5)  Harlan  said  the  only  thing  he  had  to 
olFer  was  his  homestead,  and  Autrey  asked 
him  if  his  wife  would  sign  the.  deed,  and  Har- 
lan said  he  thouRht  she  would. 

(6)  Autrey  and  Harlan  drove  out  and  look- 
ed at  the  property  from  the  outside,  but 
Autrey  did  not  see  or  speak  to  the  plaintiff, 
and  returned  to  Houston  without  knowing 
whether  she  would  sign  the  deed  or  not. 

(7)  Autrey  did  not  mention  the  matter  of 
the  bond  to  Harlan,  or  say  anything  about 
probable  or  possible  prosecution.  Harlan 
himself  proposed  conveyance  of  the  property 
to  "wipe  out"  the  shortage. 

(8)  Plaintiff  saw  her  husband  and  Autrey 
looking  at  the  prot)erty.  and  when  her  bus- 
band  came  home  in  the  evening  she  asked 
the  reason  for  the  inspection,  and  her  biis- 
band  told  her  he  was  short  in  his  accounts, 
and  the  property  would  have  to  be  conveyed 
to  the  company  or  the  matter  would  be  turn- 
ed over  to  the  bonding  company  and  he  would 
be  prosecuted.  They  discussed  the  matter 
"thoroughly,"  and  plaintiff  was  ranch  dis- 
tressed, but  said  she  would  sign  the  deed 
tliat  evening  upon  one  condition,  viz.  that  he 


was  In  fact  short  in  bis  account.  He  assm^ 
ed  her  he  was,  as  he  knew,  independent  at 
the  audit  of  the  company. 

(9)  Harlan  did  not  tell  his  wife  tbat  Aut- 
rey had  said  the  matter  would  be  turned 
over  to  the  bonding  company  if  settlement 
was  not  nude,  for  Autrey  had  not  said  so, 
but  spoke  as  on  Ills  own  authority,  and  be 
testified  that  he  and  bis  wife  both  knew  tlut 
if  the  matter  was  turned  over  to  the  bond- 
ing company  pro.secution  would  follow. 

(10)  On  September  12,  1914.  whldi  was 
two  or  three  days  after  Autrey  hadi  t>een  to 
Beaumont,  the  Harlans  executed  tbe  deed. 

(11)  When  her  husband  went  to  HousbHi 
to  deliver  the  deed,  she  went  witb  him  to 

,flnd  out  "whether  for  sure  he  was  really 
short  In  bis  account"  She  was  shown  tlie 
statement  proving  that  he  was,  and  the  deed 
was  delivered. 

(12)  She  testified,  and  tbe  jury  found,  that 
before  actual  delivery  of  the  deed  she  told 
Autrey  wliat  her  husband  had  told  her  about 
the  bonding  company  and  probable  prbaecn- 
tion,  but  there  was  no  evidence  that  In  teply 
Autrey  made  any  threat  of  any  kind. 

(13)  On  September  16,  1914,  Autrey  wrote 
P.  E:.  Harlan  to  arrange  to  give  Immediate 
possessl<^n,  and  on  September  21, 1814,  wrote 
asTUn^  what  arrangements  had  been  made  to 
give  possession,  and  added :  "You  understand 
that  this  transaction  is  not  completely  dosed 
until  possession  has  been  given  us." 

(14)  Later  the  brewing  company  was  ad- 
vised that  acknowledgment  of  tenancy  would 
t>e  equivalent  to  possession. 

(15)  In  October  plaintiff  went  orer  to 
Beaumont  and  rented  the  property  from  de- 
fendant by  tbe  month  at  $20  per  month,  and 
later  paid  two  months'  current  rent,  and  in 
remitting  for  one  month  reported  a  possible 
opportunity  for  the  ccnnpany  to  sell  the  prop- 
erty. 

(16)  The  property  was  taken  at  $3350,  and 
after  deducting  from  that  sum  the  amount  of 
the  vendor's  lien  notes  against  the  property 
the  balance,  $2,578.65,  was  credited  on  tlie 
shortage,  leaving  stiU  due  defendant  $96.42. 

(17)  On  'December  3,  1914,  Autrey  wrote 
tbat  on  that  day  the  brewing  company  was 
paying  the  v«idor's  lien  notes,  and  sent  tlie 
Harlans  a  letter  accompanied  by  a  cartKm, 
embodying  a  statement  of  the  settlement,  and 
confirming  the  rental  contract  and  showing 
the  balance  due.  Harlan  and  wife  acknowl- 
edged the  carbon  copy  in  statutory  form,  and 
it  was  returned  to  the  brewing  company. 

(18)  On  February  19,  1915,  Autrey  wrote 
plaintiff  in  response  to  a  letter  from  her  un- 
der date  of  February  10,  1915,  In  whidi, 
amoni;  other  things,  he  said,  in  substance, 
that  when  he  agreed  to  take  the  deed  to  the 
property,  it  was  done  to  save  him  (P.  EL  Bar- 
Ian)  from  dii^race  because  of  his  misappro- 
priation of  funds,  and  that  when  tbey  did  so 
they  were  very  willing  that  he  should  sell 
the  property  elsewhere  and  turn  over  tlM 
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funds,  and  only  agreed  to  take  the  property 
-vvlien  be  (Harlan)  stated  that  he  "had  ex- 
liausted  his  efforta  to  sell  it."  This  letter 
-was  introduced  in  evidence  by  plaintiff,  who 
te.stified  that,  "when  she  acknowledged  the 
letter  of  December  3,  1914,  she  was  still 
afraid  her  husband  would  be  prosecuted." 

[2]  From  the  foregoing  full  and  fair  sum- 
mary of  the  evidence  it  is  manifest  that,  if 
-we  give  full  force  to  all  of  the  testimony  fa- 
vorable to  plaintiff,  and  Indulge  every  favor- 
able presumption  which  the  evidence  will 
Jastlfy,  it  cannot  be  said  that  Autrey,  either 
directly  or  indirectly,  threatened  to  make 
use  of  any  criminal  process  himself  or  to  be 
In  any  way  instrumental  in  causing  it  to  be 
used  in  regard  to  plaintiff's  husband. 

The  facts  clearly  show  that  the  husband 
was  short  in  his  accounts  with  the  brewing 
company  to  the  extent  of  over  $2,500,  and 
-was  guilty  of  misapplying  the  funds  of  the 
company  to  that  extent.  This  be  admitted 
himself,  and  there  is  no  attempt  in  the  evi- 
dence to  dlsiHite  that  fact.  The  loss  thus 
occasioned  to  the  brewing  company  was  am- 
ply secured  by  a  fidelity  bond. 

Harlan  had  no  means  of  making  up  the 
shortage,  and  was  given  several  mmitbs  in 
wliicb  to  do  so,  but  failed.  The  inevitable 
consequence  of  bis  continued  failure  to  settle 
was  for  the  brewing  company  to  call  upon 
the  surety  company  to  make  good  the  loss. 
That  was  a  right  given  by  law  to  the  brew- 
ing company;  and,  construing  the  evidence 
as  warranting  the  conclusion  that  a  threat, 
either  express  or  implied,  was  made  to  resort 
to  that  security,  certainly  it  cannot  be  said 
that  such  threat  could  in  any  sense  ctHisti- 
tute  duress. 

That  the  wife  was  moved  solely  by  a  de- 
sire to  save  her  husband  from  disgrace,  pros- 
ecution, and  possible  imprisonment  cannot  be 
denied.  In  fact,  this  Is  frankly  admitted  by 
the  brewing  company.  But  that  she  did  so 
deliberately  and  of  her  own  free  will,  and 
without  any  compulsion,  coercion,  or  improp- 
er Influence  on  the  part  of  the  brewing  com- 
pany, is  equally  conclusively  established. 

The  Court  of  Civil  Appeals  in  its  opinion 
on  rehearing  uses  this  language: 

The  circumRtancea  "would  seem  to  ponderate 
against  the  finding  of  the  jury  as  to  duress," 
and  the  "testimony  shows  that  she  was  exer- 
cising discretion,  and  that  there  was  only  one 
drcumstance  under  which  she  would  sign  the 
deed,  and  that  was  if  her  husband  was  short  in 
Us  accounts;  dearly  this  would  show  that  she 
wag  not  coerced  or  duressed." 

To  this  state  of  facts  the  language  of  Mr. 
Black  in  his  work  on  Cancellation  and  Rescis- 
sion is  peculiarly  applicable. 

"Ohe  may  yield  to  the  pressure  of  drcum- 
stances,  or  take  some  course  which  is  repug- 
nant to  him,  in  order  to  extricate  himself  from 
a  predicament;  but  this  does  not  cunstitute 
dnress  if  no  conctraint  is  exerted  by  the  person 
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Not  only  is  it  true  that  the  plaintiff  was 
not  coerced,  but  the  evidence  also  negatives 
any  purpose  or  intention  on  the  part  of  the 
brewing  company  to  gain  any  advantage 
whiatever  by  the  transaction.  There  Is  no 
testimony  that  would  warrant  a  finding  that 
the  brewing  company  obtained  more  than  a 
fair  amount  of  property  for  its  debt. 

After  it  paid  off  vendw's  lien  notes  on  the 
property  to  nearly  a  fourth  of  the  agreed 
price,  and  credited  the  balance  on  tlie  short- 
age, Harlan  was  still  its  debtor  in  the  sum 
of  nearly  $100.  as  he  acknowledged  a  statu- 
tory form,  as  did  bis  wife,  and  both  acknowl- 
edged tenancy  at  the  same  time  and  in  itie 
same  way. 

The  evidence  clearly  shows  that  the  brew- 
ing company  preferred  having  its  debt  paid 
to  taking  the  property,  and  that  it  accepted 
the  deed  from  the  same  motive  that  actuiited 
the  plaintiff;  that  is,  to  save  Harlan  from  dis- 
grace, prosecution,  and  possible  iinprisoo- 
ment.  All  parties  seem  to  have  assumed 
that,  if  demand  were  made  by  the  brewing 
company  upon  the  surety,  the  latter  would 
prosecute  Harlan.  There  is  no  suggestion 
in  the  testimony  that  this  assumption  was 
not  well  founded. 

Such  action,  however,  on  the  part  of  the 
surety  was  a  matter  over  which  the  brewing 
company  bad  no  control,  and  it  certainly 
could  not  be  expected  that  the  brewing  com- 
pany forego  its  daim  for  reimbursement 
against  the  surety  merely  because  the  latter 
would  prosecute  Harlan.  Such  an  act  would 
Indeed  have  been  one  of  pbilanthropy,  but 
with  that  altruistic  sentiment  it  is  not  our 
province  to  deal. 

No  undue  haste  appears  to  have  been  in- 
sisted upon  by  tlw  brewing  company  in  the 
execution  of  the  deed,  no  persuasion  was 
exercised  by  the  agent  of  the  brewing  com- 
pany, and  the  evidence  clearly  shows  that  the 
plaintiff  not  only  bad  ample  time  for  delib- 
eration, but  did  carefully  deliberate  and 
weigh  all  of  the  consequences,  and  at  no  time 
before  she  executed  the  deed  did  Autrey 
speak  to  her,  write  to  her,  or  send  her  a 
message. 

Before  she  finally  executed  the  deed,  and 
as  a  matter  of  additional  precaution,  oven 
after  signing  the  deed  and  before  it  was  de- 
livered, she  accom()anled  her  bus'bacd  to 
IIou.ston  to  ascertain  if  indeed  it  were  true 
that  he  was  short  in  bis  accounts,  and  was 
present  with  him  at  the  time  of  its  delivery. 
The  evidence  negatives  any  unlawful  act  on 
the  part  of  the  brewing  company  either  m 
threatening  directly  or  indirectly  to  prase- 
cute,  or  to  make  any  unlawful  use  of  the 
processes  of  the  law  to  Induce  plaintiff  to  ex- 
ecute the  deed.  The  evidence  is  therefore 
wholly  insufiicient  to  establish  the  defense  of 
duress.  i 
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nie  finding  of  the  Ckrart  of  Civil  Appeals 
that  there  was  not  sufficient  evidence  to  sus- 
tain the  finding  of  the  Jury  that  the  instru- 
ment was  a  mortgage  was  clearly  correct,  as 
was  the  holding  of  the  majority  on  rehear- 
ing that  the  argument  of  plalntKTs  counsel 
demanded  a  reversal. 

In  view  of  our  holding  on  the  question  of 
duress,  we  have  not  discussed  the  question 
of  ratification,  since  It  is  purely  abstract  and 
academic. 

We  recommend  that  the  judgment  of  the 
district  court  and  that  of  the  Court  of  Ovil 
Appeals  be  reversed,  and  that  judgment  be 
rendered  for  plaintiff  in  error. 

PHIUJPS,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


RICHARDSON  v.  STATE.    (No.  604Z) 

(Court  of  Criminal  Appeals  of  Texas. 
March  16,  1921.) 

IntoxloatiDg  liquors  9=3236(20)— Evidence  In- 
sufflolent  to  sustain  conviction  for  unlawful 
transportation. 
Where  it  appeared  that  defendant  had  been 
iovited  by  another  to  ride  in  an  automobile 
Avberein   liquor   was   subsequently   found,    and 
there  was  no  evidence  that  he  had  possession 
of  the  liquor  nor   encouraged  its  transporta- 
tion, the  evidence  was  iasuffident  to  snstain 
a  conviction. 

Appeal  from  District  Ck>art,  Franklin 
County ;  J.  A.  Ward,  Judge. 

E.  H.  Richardson  was  convicted  of  unlaw- 
fully transporting  intoxicating  liquor,  and 
he  appeals.    Reversed  and  remanded. 

L.  W.  Davidson  and  F.  B.  Caudle,  both 
of  Mt  Vernon,  for  appellant. 

Alvln  M.  Owsley,  Asst.  Atty.  Cten.,  for  the 
State. 

MORROW,  P.  J.  The  appellant  Was  con- 
victed of  uidawfully  transporting  intoxicat- 
ing liquor. 

It  appears  from  the  statement  of  facts 
that  the  appellant,  a  young  man  about  23 
years  of  age,  while  on  his  way  from  Gfor- 
man,  Tex.,  where  he  was  sojourning  to  some 
point  in  Louisiana,  stopped  in  Mt.  Vernon, 
where  he  had  previously   spent  some  time 


and  had  some  acquaintances.  He  was  inr 
vited  by  one  Hughes  and  some  companions 
to  enter  an  automobile  for  the  purpoae  of 
riding.  In  this  automobile  there  was  subse- 
quently found  by  the  officers  three  half- 
gallon  Jugs,  all  of  them  full  of  wine. 
Hu^ea,  appellant,  and  others  wer«  In  tlie 
automobile,  and,  as  shown  by  the  state's  tes- 
timony, the  wine  bad  been  pordiaaed  and 
paid  for  by  another,  and  not  by  the  appel- 
lant. 

Appellant  testified  that  be  had  no  Inter- 
est tn  the  wine,  and  that  he  entered  the  car 
only  for  the  purpose  of  taking  a  ride.  After 
it  had  proceeded  into  the  country,  one  or 
more  of  the  parties  in  the  car  suggested 
that  they  get  some  wine,  and  appellant, 
knowing  that  such  waa  their  Intentimi,  con- 
tinued to  occupy  his  seat  in  the  car.  It 
seems  tliat  the  wine  waa  gotten  In  a  diifer- 
ent  county  from  that  In  which  the  offense 
was  laid;  and,  according  to  the  testimony, 
appellant  admitted  having  tasted  the  wine 
from  one  of  the  jugs  to  satisfy  his  carios- 
ity. This  was  done  before  the  automobile 
reached  the  county  in  whidi  the  iHosecntlon 
was  laid. 

The  coort  Instmcted  the  jury  In  substance 
that  If  the  wine  was  owned  by  one  or  more 
of  the  appellant's  companions  and  was  un- 
der control  of  the  owner,  and  that  appellant, 
riding  In  the  automobile,  exercised  no  con- 
trol and  had  no  physical  possession  of  the 
wine,  he  would  not  be  guilty  unless  he,  by 
words  or  act,  encouraged  the  transportation 
of  the  wine.  In  connection  with  this  charge 
the  court  Instructed  upon  the  law  of  princi- 
ples. In  substance.  In  accordance  with  the 
statute.  The  court  Also  gave  an  instruction 
confining  the  jury's  authority  to  hold  appel- 
lant culpable  of  acts  committed  by  him  in 
Franklin  county.  We  are  of  the  opinion 
that  the  charge  was  not  subject  to  any  just 
criticism,  but  we  are  of  the  opInl<Hi  that  the 
jury  was  not  warranted  In  finding  the  ap- 
pellant guilty  under  the  evidence.  There 
was  no  conflict  in  the  evidence.  There  were 
others  with  the  appellant  at  the  time,  and 
were  not  used  by  the  state  in  contradicting 
him.  The  officers  who  made  the  arrest  de- 
clare they  saw  him  exercise  no  control  of 
the  property,  as  they  expressed  it  The 
three  Jugs  were  In  the  car,  and  the  appe- 
lant was  in  the  car,  which  belonged  to 
Hughes,  and  was  driven  by  htm  at  the  time. 

In  our  opinion  the  evidence  does  not 
support  the  verdict,  and  for  that  reason  the 
Judgment  Is  reversed,  aud  the  cause  re- 
manded. 
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GORDON  V.  STATE.    (No.  5980.) 

<  Court  of  Criminal  Appeals  of  Texas.    Not.  24, 
1920.    Behearing  Denied  March  23.  1921.) 

t.  lafants  4=3 16— Counts  charging  felony  wltti- 
oat  spoolfylng  age  Inoffectlve  under  Juvenile 
ants. 

Goants  in  information  and  complaint  charg- 
ing a  felony  were  Ineffectire  nnder  the  Jave- 
rule  Act  where  they  did  not  specify  that  the 
party  against  whom  they  were  filed  was  under 
17  years  of  age. 

2.  Criminal  law  <8=3974(2),  i  144(13)— Motion 
In  arrest  made  after  Judgment  toe  late;  ovi- 
denoe  praonmod  to  support  valid  oount. 

"Where  information  and  complaint  under  the 
Jnyenile  Act  charged  seyen  distinct  felonies 
in  as  many  counts  without  specifying  in  six 
of  them  that  defendant  was  under  17  years 
of  age,  but  there  was  no  motion  to,  quash  and 
no  steps  taken  in  regard  thereto  until  after 
judgment  convicting  defendant  as  a  juvenile 
was  rendered,  a  motion  in  arrest  of  judgment 
was  too  late,'  and,  in  aid  of  the  presumption 
that  the  court  below  is  correct,  the  judgment 
will  be  sustained  on  the  theory  that  the  evi- 
dence supported  the  count  which  charged  that 
defendant  was  under  17  years  of  age  and  that 
the  court  acted  correctiy  in  applying  the  facta 
to  such  count 

On  Motion  for  Rehearing. 

3.  Criminal  law  «=»I3  — Statute  defining  de- 
linquent and  incorrigible  children  not  unln- 
teiliglMe. 

The  law  defining  delinquent  and  incorrigi- 
ble children  is  not  in  its-  terms  so  vague,  hi- 
congruous,  and  unintelligible  and  so  indefinite- 
ly framed  that  it  is  doubtful  of  construction  and 
cannot  be  understood. 

4.  Infante  «s>68— Jury  «=s>2l  (6)— Delinquent 
CMM  Law  dees  not  deprive  acoussd  of  trial 
hy  Jury  and  right  to  eounsel. 

The  Delinquent  Child  Law  does  not  violate 
the  fundamental  rights  guaranteed  to  an  ac- 
cused and  the  right  to  be  heard  by  counsel  in 
view  of  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
arts.  1198  and  1200. 

5.  Criminal  law  «=>I090(II),  1144(10)— Mat- 
ters presumed  In  aid  of  Judgment  convicting 
one  as  a  Juvenile;  no  review  in  absence  of 
bill  of  exceptions. 

A  daim  on  appeal  from  a  conviction  as  a 
juvenile  that  (1)  there  was  no  notice  given 
to  his  parents  or  those  in  legal  custody  of  the 
infant,  (2)  and  the  court  did  not  appoint  a 
legal  representative  to  act  for  the  infant  in 
the  trial  of  the  cause,  (3)  and  the  infant  had 
no  voice  in  defense  of  himself,  (4)  and  was 
denied  the  right  of  the  provision  of  law  in 
reference  to  his  suspension  of  sentence,  (b) 
and  was  denied  right  of  trial  by  jury  to  hear 
testimony  and  consider  it,  (6)  that  liis  applica- 
tion and  suspension  qf  sentence  was  wholly  ig- 
nored, present  questions  of  fact  incident  to 
procedure  on  the  trial,  and  the  appellate  court 
is  bound  to  determine  them  from  the  record 
and  upon  the  presumptions  as  to  the  legality 
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of  judgments,  and  cannot  consider  them  in  the 
absence  of  biU  of  exception;  record  not  af- 
firmatively showing  that  court  erred. 

6.  Criminal  law  «=>982— Application  for  sas* 
ponded  sentence  may  be  waived. 

An  application  for  suspended  sentence  may 
be  waived. 

7.  Jniy  <8=>29(2)— Trial  by  Jury  under  Juve- 
nile Delinquent  Aet  may  be  waived. 

A  trial  by  jury  may  b«  waived  by  infant 
proaeeated  under  Juvenile  Delinquent  Act. 

Appeal  from  Criminal  District  Court, 
Bowie  County;  P.  A.  Turner,  Judge. 

Morris  Oordon  wan  convicted  aa  a  juvenile, 
and  appeals.    Affinned. 

Sid  Crumpton,  of  Tezarkana,  for  appel- 
lant. 

C.  M.  Cureton,  Atty.  Gen.,  and  Walace 
Hawkins  and  Alvin  M.  Owsley,  Aast  Attys. 
Gen.j^for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed as  a  juvenile  and  sent  to  the  reformatory 
at  OatesvUle. 

[1,2]  The  record  Is  before  us  without  a 
statement  of  facts  or  Mils  of  exception.  The 
information  and  complaint  contain  seven 
counts.  The  first  count  seems  to  be  in  prop- 
er form,  charging  appellant  with  being  nnder 
17  years  of  age.  The  other  six  counts  do  not 
show  nor  allege  that  he  is  under  17  years  of 
age.  Each  count  charges  a  felony.  They 
were  therefore  Ineffective  under  the  Juvenile 
Act  (Vernon's  Ann.  Code  Cr.  Proc.  1916,  arts. 
1197-1207)  In  charging  felonies  In  a  com- 
plaint and  information  without  specifying 
that  the  party  against  whom  these  charges 
were  filed  was  under  17  years  of  age.  There 
was  no  motion  to  quash,  and  no  steps  taken 
in  regard  to  this  matter  until  after  the  judg- 
ment was  rendered,  when  a  motion  in  arrest 
of  judgment  was  filed.  This  was  overruled. 
We  are  of  opinion  that  this  comes  too  late. 
The  court  was  without  jurisdiction  to  try 
felonies  on  a  complaint  and  information,  and 
under  the  juvenile  law  the  exception  to  the 
above  statement  is  found  in  the  fact  that  the 
boy  was"  under  17  years  of  age,  and  there- 
fore he  could  be  charged  and  convicted  as  a 
juvenile  for  that  reason ;  otherwise  only  the 
district  court  would  have  jurisdiction  to  try 
the  case  as  in  ordinary  felony  cases.  It 
seems  that  each  count  in  the  complaint  and 
Information  charges  a  separate  and  distinct 
offense,  so  far  as  the  pleadings  are  concern- 
ed, not  growing  out  of  the  same  transaction. 
Felonies  and  misdemeanors  cannot  be  joined 
in  the  same  count,  but  under  the  decisions  ft 
motion  In  arrest  of  judgment  would  come  too 
late,  and  in  passing  upon  this  case,  in  aid  of 
the  presumption  that  the  court  was  correct 
in  his  judgment,  it  will  be  sustained  on  the 
theory  that  tb,e  evidence  supported  the  first 
count  in  the  information,  which  charges  that 
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appellant  was  tinder  17  years  of  age,  and  the 
presumption  would  be  tbat  the  court  acted 
correctly  In  applying  tbe  facts  to  tbe  prop- 
er count  under  which  a  conviction  could  be 
<>btained. 

As  tbe  record  presents  tbe  case^  we  are  of 
opinion  the  Judgment  sbould  be  afflrmed, 
and  it  is  accordingly  so  ordered. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  [31  This  case  was  afflrmed 
on  November  24,  1920  in  an  opinion  by  tbe 
late  Presiding  Judge  DAVIDSON.  Appellant 
through  his  counsel  filed  a  motion  for  re- 
bearing,  tbe  first  ground  of  which  is  "that 
the  law  defining  delinquent  and  incorrigible 
children  is  In  its  terms  so  vague,  incon- 
gruous, and  unintelligible,  and  so  Indefinitely 
framed,  that  It  is  doubtful  of  construction 
and  cannot  be  understood."  Practically  the 
same  attack  has  been  made  upon  this  law 
many  times  before,  and  has  been  decided 
against  appellant's  contention.  Aikins  v. 
State,  49  Tex.  Cr.  R.  229,  91  S.  W.  790 ;  Wat- 
son V.  State,  49  Tex.  Cr.  R.  371,  92  S.  W.  807 ; 
Bates  V.  State,  50  Tex.  Cr.  R.  S68,  99  S.  W. 
SSI ;  Byrd  v.  State,  55  Tex.  Cr.  R.  390,  116 
8.  W.  1146;  Perry  v.  State,  61  Tex.  Cr.  R. 
2, 133  S.  W.  685 ;  Ragsdaie  v.  State,  61  Tex. 
Cr.  R.  145, 134  S.  W.  234 ;  Bx  parte  Ramseur, 

81  Tex.  Cr.  R.  413,  105  S.  W.  864;,  Ex  parte 
Medrano,  81  Tex.  Cr.  R.  388,  195  S.  W.  865 ; 
Mcl^aren  v.  State,  82  Tex  Cr.  R.  449,  199 
S.  W.  811 ;  McCallen  v.  State,  76  Tex.  Cr.  R. 
353,  174  S.  W.  611;  Ex  parte  Prultt,  82  Tex. 
Cr.  R.  394,  200  S.  W.  392 ;  Ex  parte  McLoud, 

82  Tex.  Cr.  R.  299.  200  S.  W.  394. 

[4]  In  his  second  ground  of  motion  for  re- 
hearing appellant  attacks  the  Delinquent 
Child  Law  because  he  says  it  violates,  or  Is 
not  in  keeping  with,  the  fundamental  rights 
guaranteed  to  tbe  accused  of  trial  by  Jury 
and  the  right  to  be  heard  by  counseL  Ref- 
erence to  the  law  Itself  will  show  this  con- 
tention to  be  without  foundation  (article 
1198,  Vernon's  C.  C.  P.):  "In  all  trials  under 
this  act,  any  person  Interested  therein  may 
demand  a  Jury."  If  no  counsel  appears  for 
tbe  child,  article  1200,  Vernon's  "C.  C.  P., 
provides:  "The  court  may  appoint  counsel  to 
appear  and  defend  on  bebalf  of  such  child." 

[5-7]  Appellant,  by  his  attorney,  further 
urges  that  a  rehearing  be  granted  because: 
(a)  There  was  no  notice  given  to  his  parents 
or  those  in  legal  custody  of  said  infant;  (b) 
and  tbe  court  did  not  appoint  a  legal  rep- 
resentative to  act  for  him  in  tbe  trial  of 
said  cause;  and  (c)  he  had  no  voice  in  de- 
fense of  himself ;  (d)  he  was  denied  the  right 
Of  the  provision  of  tbe  law  in  reference  to 
bis  suspension  of  sentence;  (e)  and  was  de- 
nied the  right  of  trial  by  Jury  to  bear  tes- 
timony and  consider  it;  (f)  that  his  applica- 
tion for  susi)ension  of  sentence  was  wholly 
ignored  by  the  court.     The  several  matters 


last  complained  of  present  questions  of  tact 
Incident  to  procedure  on  the  trial,  and  tbls 
court  is  bound  to  determine  them  from  tbe 
record  before  us  and  upon  the  presnmpticna 
as  to  the  regularity  of  Judgments.  Not  a  single 
bill  of  exceptions  to  any  of  the  matters  now 
complained  of  appear  in  the  record,  and  tbey 
are  not  presented  In  any  other  such  way  tbat 
tbls  court  can  consider  them.  The  record 
does  not  affirmatively  show  tbat  notice  was 
given  to  the  parents  or  those  in  legal  costody 
of  appellant;  but,  in  tbe  absoice  of  a  bill 
of  exceptions  showing  It  was  not  given,  we 
must  presume  that  the  Judge  did  his  duty 
and  gave  tbe  notice.  The  same  is  true  with 
reference  to  counsel  for  appellant  Tbe  rec- 
ord shows  that  a  motion  for  new  trial  was 
filed  by  counsel  the  day  after  conviction,  and. 
in  the  absence  of  a  showing  to  the  contrary, 
we  will  presume  that  counsel  represented 
him  either  by  selection  of  himself  or  parent^ 
or  that  the  court  appointed  counsel  for  him. 
Tbe  Judgment  was  rendered  In  this  case  on 
May  24, 1920.  An  application  for  suspension 
of  sentence  was  filed  on  January  23,  1920, 
four  months  previous.  The  applicatloa  for 
suspended  sentence  could  have  been  waived 
and  likewise  trial  by  Jury;  and  in  the  ab- 
sence of  showing  to  the  contrary  we  will 
presume  all  this  was  done,  and  tbat  the  Judg- 
ment, which  on  Its  face  Is  regular,  was  prop- 
erly entered. 

Finding  nothing  which  would  Justify  us  in 
disturbing  the  prior  affirmance  of  this  case, 
the  appellant's  motion  for  rehearing  is  over< 
ruled. 


POWELL  V.  STATE.     (No.  6 1 1 2.) 

(Conrt  of  Criminal  Appeals  of  Texas. 
March  9,  1921.) 

1.  Crimlaal  law  «=>I086(I4),  1087(1)— Appeal 
dismissed,  where  no  order  ob  motlos  for  sew 
trial  nor  notice  of  appeal  shown. 

An  appeal  from  a  criminal  case  mast  be 
dismissed,  where  the  transcript  discloses  no 
order  showing  that  the  motion  for  new  trial 
was  ever  acted  on  and  shows  no  notice  of  ap- 
peal 

2.  Criminal  law  «=sl 099(1) —Original  state- 
ment of  facts  In  felony  cases  must  be  sest 
to  Court  of  Criminal  Appeals. 

In  view  of  tbe  present  statute,  the  orig- 
inal statement  of  facts  in  felony  cases  most  be 
sent  to  the  Court  of  Criminal  Appeals,  and  a 
statement  of  facta  copied  in  the  record  wHi  be 
stricken  on  the  state's  motion,  and  the  appeal 
dismissed. 

Appeal  from  District  Court,  Nacogdoches 
County;  L.  D.  Oulnn,  Judge. 

Leon  Powell,  alias  Leon  Powers,  was  con- 
victed of  forgery,  and  he  ai^eals.     Appeal 

dismissed. 
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C.  M.  Careton,  Atty.  Gen.,  and  C.  I*  Stone, 
Asst  Atty.  Gen.,  for  the  State. 

HAWKINS,  3.  The  appellant  was  conTict- 
ed  of  forgery,  and  Us  punlsbment  assessed 
at  two  years  in  the  penitentiary. 

[1]  The  Assistant  Attorney  General  flies  a 
motion  to  have  the  appeal  in  this  case  dis- 
missed for  the  reason  that  the  transcript 
fails  to  show  that  the  motion  for  new  trial 
was  overruled,  and  does  not  show  that  no- 
tice of  appeal  to  the  Court  of  Criminal  Ap- 
peals was  given.  An  examination  of  the 
transcript  discloses  that  no  order  appears, 
showing  that  the  .motion  for  new  trial  was 
ever  acted  on  In  any  way  by  the  trial  court, 
and  no  notice  of  appeal  to  this  court  appears 
to  have  been  given  so  far  as  the  record  in 
tills  case  discloses.  This  court  has  held  In 
many  cases  that  notice  of  appeal  Is  Indis- 
pensably requisite  to  conferring  jurisdiction 
upon  this  court  to  review  a  case.  Parish  v. 
State,  77  Tex.  Cr.  R.  19,  177  S.  W.  93;  Grif- 
fin v.  State,  76  Tex.Cr.  R.  306,174  S.W.-SSl; 
Modwell  V.  State,  74  Tex.  Cr.  K.  35,  106  S. 
W.  604;  Toung  v.  State,  72  Tex.  Cr.  R. 
275.  161  S.  W.  973;  Love  v.  State,  90  8.  W. 
169:  Lewis  v.  State,  29  S.  W.  778.    ' 

[2]  The  Assistant  Attorney  General  fur- 
ther calls  the  attention  of  the  court  to  the 
fact  that  the  statement  of  facts  is  copied  In 
the  transcript  and  is  not  sent  up  in  the  man- 
ner now  required  by  law.'  Under  the  hold- 
ings of  this  court  under  the  present  stat- 
ute the  original  statement  of  facts  In  felony 
cases  must  be  sent  to  this  court,  and  will 
not  be  considered  if  it  is  copied  In  the  rec- 
ord. Therefore,  upon  the  motion  of  the  Assist- 
ant Attorney  General,  this  statement  of 
facts  would  be  stricken  from  the  record.  La 
Grone  v.  State,  61  Tex.  Cr.  R.  170,  135  S.  W. 
121;  Slatter  t.  State,  61  Tex.  Cr.  R,  243, 
136  S.  W.  770;  Davis  v.  State,  61  Tex.  Cr. 
R.  .301,  135  S.  W.  129:  HardKraves  v.  State, 
61  Tex.  Cr.  R.  325.  135  S.  W.  132:  Leggett 
T.  State.  61  Tex.  Cr.  R.  99,  1.%  S.  W.  784. 

For  the  reasons  above  stated,  the  appeal 
In  this  case  is  dismissed. 


COCKRELL  et  al.  v.  STATE.    (No.  6037.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1921.    ReheartBg:  Denied  March  80,  1921.) 

I.  Ball  <9=349— Ball  bond  by  appellant,  execut- 
ed during  suoceedlng  term,  valid. 
Under  Code  Cr.  Proc.  1911,  art.  904,  pro- 
vldiDK  for  execution  of  a  bail  bond  to  sheriff 
pending  appeal,  "after  tbe  expiration  of  such 
term  of  court  and  In  vacation,"  on  failure  to 
execute  bond  during  the  term  of  the  trial,  un- 
der article  90.S,  a  bail  bond  to  a  sherilf,  executed 
under  such  atatnte  during  the  succeeding  term, 
held  valid;  it  being  unnecessary  that  such  bond 


be  executed  in  vacation,  the  words  "and  in  va- 
cation," within  tbe  statute,  being  words  of  in- 
clusion, and  not  of  limitation. 

2.  Husband  and  wife  «=>I58  —  Ball  bond  not 
void  as  to  married  woman,  Jolaed  by  husband 
in  execution  thereof. 

Under  Acts  83d  Leg.  (1913)  c.  82  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  4621,  4622, 
4624),  a  bail  bond  was  not  invalid  as  to  a  sure- 
ty because  she  was  a  married  woman,  where  the 
husband  joined  with  her  in  tbe  execution  thereof. 

On  Motion  for  Rehearing. 

3.  Criminal  law  «5>t083  —  Court's  authority 
after  the  adjournment  of  term  is  appealed 
eases  limited  to  oorreotlon  of  rooord. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art  916,  the  trial  court 'after  adjonmment  of 
the  term,  can  make  no  further  orders  in  an  ap- 
pealed case,  except  to  correct  or  substitute  rec- 
ords. 

Appeal  from  (Trlminal  District  Court,  Tar- 
rant County ;  Geo.  E.  Hosey,  Judge. 

Proceeding  by  the  State  against  A.  B.  Cock- 
rell  and  others  on  the  forfeiture  of  a  bail 
bond.  Judgment  for  tbe  State,  and  defend- 
ants appeal.     Affirmed. 

See,  also,  85  Tex.  Cr.  R.  326,  211  S.  W.  939. 

McLean,  Scott  &  McLean,  of  Fort  Worth, 
for  appellanta. 

Alvbi  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  This  Is  an  appeal  from 
a  final  judgment  of  the  criminal  district 
court  of  Tarrant  county  upon  a  forfeiture  of 
a  bail  bond  made  by  Cockrell  on  appeal  from 
a  conviction  of  a  felony  to  this  court  In 
their  answer  herein  appellants  plead,  and  the 
fact  is  admitted  by  the  state,  that  Cockrell 
gave  no  recognizance  for  appeal  during  the 
term  at  which  he  was  convicted,  and  none 
during  vacation  after  the  .adjournment  of 
such  term,  but  while  court  was  in  session  dur- 
ing Its  next  succeeding  term  he  made  a  bond 
imder  the  terms  of  article  904,  C.  O.  P.,  said 
bond  being  duly  approved  by  tbe  sheriff  and 
trial  court,  upon  which  Cockrell  was  given 
bis  liberty,  and  the  forfeiture  of  which  forms 
the  basis  of  this  judgment 

Appellants'  contention  is  that  such  bond 
can  be  made  at  no  other  time  than  when  the 
trial  court  is  in  vacation,  and,  having  been 
made  during  terra  time,  same  Is  void.  We 
are  dted  to  no  authorities  by  appellants. 
The  question  is  discussed  in  Laird  v.  State, 
79  Tex.  Cr.  R.  129,  184  8.  W.  810,  3  A.  L.  H. 
522,  but  what  is  there  said,  as  bearing  on  the 
point  here  Involved,  is  obiter  dlcte,  and  we 
are  not  inclined  to  follow  same.  The  point 
at  Issue  in  that  case  was  the  jurisdiction  of 
this  court  in  a  case  where  the  appellant  had 
entered  into  a  recognizance  for  appeal  at  a 
subsequent  term  to  that  of  bis  trial,  and  the 
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court  ttien  conduded  that  It  bad  Jurlsdictton, 
thereby  afflrming  tbat  a  recognizance  made  at 
Buch  subsequent  term  would  be  valid.  We 
are  not  now  discuBBlng  said  question,  which 
may  or  may  not  have  been  rightly  decided. 
Article  904,  C.  O.  P.,  is  as  follows: 

"If,  for  any  cause,  the  defendant  fails  to  en- 
ter into  and  make  the  recognizance  mentioned 
in  article  903  daring  the  term  of  court,  bnt  gave 
notice  of  and  took  an  appeal  from  sach  con- 
viction during  such  term,  be  shall,  notwith- 
standing such  failure,  be  permitted  to  give  bail 
and  obtain  bis  release  from  custody  by  giving, 
after  the  expiration  of  such  term  of  court  and 
in  vacation,  his  bail  bond  to  the  sheriff,  with 
two  or  more  good  and  sufficient  sureties,  in 
which  the  defendant,  together  with  his  sureties, 
shall  acknowledge  themselves  severally  indebted 
to  tbe  state  of  Texas  in  the  sum  of  money  fixed 
by  the  court,  upon  the  conditions  as  are  provid- 
ed for  in  recognizances  in  article  903;  but  be- 
fore such  bail  bond  shall  be  accepted  and  the 
defendant  released  from  custody  by  reason 
thereof,  the  same  must  be  approved  by  such 
sheriff  snd  the  court  trying  said  cause,  or  his 
successor  in  office.  Tbat  when  said  bond  is  so 
given,  approved  and  accepted,  the  defendant 
shall  be  released  from  custody." 

[1]  We  agree  with  the  statement  of  the 
legislative  purpose  of  this  article  as  made  in 
tbe  majority  opinion  in  the  Laird  Case,  su- 
pra, but  are  of  opinion  that  said  purpose 
would  be  fully  carried  out  by  enlarging  the 
accused  after  the  expiration  of  the  trial  term 
by  means  of  a  ball  bond  executed  under  the 
terms  of  article  904,  whether  during  a  session 
of  court  or  in  vacation.  Prior  to  tbe  enact- 
ment of  said  artide  in  1907,  if  one  who  had 
been  convicted  of  a  felony  failed  to  make  his 
recognizance  for  appeal  during  the  trial  term, 
he  must  lie  in  jail  to  await  the  final  disposi- 
tion of  his  case,  at  cost  to  the  state  and  hard- 
tdilp  to  lilm,  if  entitled  to  a  reversal.  To  meet 
this  situatioa  said  article  was  enacted,  thus 
providing  both  methods  of  making  obligations 
for  appeal,  whose  execution  would  allow  the 
accused  to  be  released  from  custody  pending 
such  appeal;  that  is,  a  recognizance  having 
such  object  being  already  provided  by  a  prior 
article  If  made  during  term  time,  this  article 
provided  for  a  bail  bond  to  effect  said  object 
made  after  term  tim&  We  do  not  think  the 
use  of  the  words  "and  in  vacation,"  in  said 
artide,  to  be  for  limitation,  but  for  isdosion, 
and  that  said  words  serve  the  purpose  of 
making  it  plain  tbat  the  bond  mentioned  may 
be  made  in  vacation,  as  well  as  during  any 
subsequent  sitting  of  tbe  court  It  might  be 
questioned  if  the  trial  court  could  make  such 
order  as  is  involved  In  a  recognizance  after 
the  expiration  of  the  term  at  which  a  case  is 
tried  and  appeal  taken,  but  that  matter  is  not 
now  before  us.  In  Curfman  v.  State,  81  Tex. 
Or.  R.  324,  195  S.  W.  195,  Judge  Davidson, 
speaking  of  a  recognizance  in  a  forgery  case, 
said: 

"When  court,  adjourned  in  Cherokee  coonty 
the  court  had  no  further  Jurisdiction  to  enter 


recognizance  in  that  county,  and  he  could  not 
enter  one  in  this  case  whUe  he  was  holding 
court  in  Nacogdoches  county." 

In  EOng  V.  State,  83  Tex.  Cr.  R.  304,  203  S. 
W.  62,  same  being  a  bur^^ry  cose,  we  used 

this  expression: 

"FaiUng  to  make  a  recognizance  during  the 
term,  he  may,  after  the  term,  be  released  pend- 
ing his  appeal  by  the  execution  of  an  appeal 
bond  which  must  be  approved  by  the  sherifE  and 
by  the  court  trying  the  case.  C.  C.  P.  art.  904; 
Vemon'a  C.  C.  P.  pp.  873,  874." 

At  the  same  session  of  the  L^slature 
which  enacted  article  904,  C.  C.  P.,  artide  325 
thereof,  which  had  theretofore  forbidden  the 
sherlfT  taking  apx)earance  bonds  in  felony  cas- 
es while  coiu't  was  in  sea8l<Hi  in  the  county 
of  the  prosecution,  was  amended,  and  tbe 
express  power  given  sudi  sheriff,  by  the 
amendment,  to  take  such  bond  during  the 
term,  the  amount  of  sudi  bond  having  been 
fixed  by  the  coiut.  Power  in  such  sheriff  to 
take  such  bond,  after  the  adjournment  of 
the  terpi  and  while  the  trial  court  was  not 
in  sosslon,  already  then  existed  by  virtue  Of 
article  326  of  White's  Ann.  (X  O.  P.  "nils  is 
mentioned  to  diow  that  the  Legislature  of 
1907  seemed  to  have  in  mind  the  enactment 
of  laws  to  meet  all  conditlcms  of  confinement 
of  one  accused,  and  to  make  sure  the  terms 
of  ball  in  all  sudi  cases.  Our  conclusion,  as 
annoimced  in  the  King  Case,  «upra,  is  that 
a  ball  bond  for  appeal  taken  by  the  sheriCF 
after  tbe  expiration  of  the  trial  term,  duly 
aw>roved  by  the  trial  court,  is  valid. 

[2]  Appellants  also  contend  that  such  bond 
Is  invalid  as  to  May  B.  Smith,  one  of  the  sure- 
ties, because  she  Is  a  married  woman.  By 
the  provisions  of  chapter  32,  Acts  Regular 
Session  33d  Legidature  1913  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  4621,  4822,  4624),  it 
is  specifically  provided  that  a  married  woman 
may  become  surety  on  a  bond,  it  Joined  by 
her  husband  In  the  execution  of  sudi  instru- 
ment By  reference  to  the  bond  herein  de- 
clared on  it  Is  manifest  that  same  was  ex- 
ecuted by  R.  H.  Smith  and  May  B.  SmlUi, 
and  that  both  acknowledged  their  execution 
of  same  before  a  notary  public  in  due  form  as 
husband  and  wife. 

Finding  no  error  in  tbe  Judgmmt,  same  will 
be  affirmed. 

On  Motl(m  for  RdSieailng: 

[S]  It  is  specifically  provided  in  artide  916. 
Vernon's  C.  C.  P.,  that  tbe  effect  of  an  ap- 
peal is  to  suspend  and  arrest  all  further  pro- 
ceedings in  the  trial  court,  save  In  certain 
statutory  exceptions.  After  the  adjournment 
of  the  term  tbe  trial  court  can  make  no  fur- 
ther orders  in  an  a;q;>ealed  case,  except  to 
correct  records  or  substitute  same.  8heeg(^ 
r.  State,  39  Tex.  Cr.  R.  126,  44  S.  W.  IIOB. 
We  see  no  reason  to  believe  that  ttie  trial 
court  is  given  any  power  to  take  a  recogni- 
zance for  appeal  after  the  adjoummeat  of 
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the  trial  term  by  tiie  temiB  of  article  904, 
Vemon'a  C.  C.  P.  To  so  conclude  would  be 
out  of  harmony  wltb  our  statutes  and  ded- 
slona.  Queries  ▼.  State,  87  Tex.  Or.  B.  882, 
39  S.  W.  668.  We  adhere  to  our  Tiew  that, 
after  the  explrattcm  of  the  trial  term,  an 
original  obIigatl<m  for  an  appeal  in  a  fel(»iy 
«ase  should  be  in  the  form  of  an  appeal  bond 
conditioned  as  required  by  the  statute.  '  Our 
view  that  tlie  appeal  bond  in  thia  case  was 
safflcient,  and  is  the  statutory  bond,  obviates 
any  necessity  for  further  discussion  of  the 
matters  raised  In  this  motion  for  rehearing, 
which  are  based  on  the  hypothesis  that  said 
bond  is  merely  a  common-law  obligation. 
The  motion  tor  rehearing  is  overruled. 


SCOTT  V.  STATE.    (No.  5940.) 

(Conrt  of  Criminal  Xppeals  of  Texas.  Nov.  10, 
1920.    Behearing  Denied  March  30,  1921.) 

1.  Indlctmeirt  and  Information  <s=>7l— Whole 
Indictment  looked  to  to  ascertala  nrhetber  It 
lacks  certainty. 

The  whole  indictment  mast  t>e  looked  to  to 
aacertain  whether  it  lacks  certainty. 

2.  False  pretenses  ^=326  —  Indictment  held 
suffloient. 

Indictment  charging  swindling  alleging  that 
"S.  [defendant]  did  falsely  pretend  and  frandn- 
lently  represent  to  the  said  J.  [prosecuting  wit- 
ness] that  he  had  in  liis  possession  a  certain  val- 
id writing  ol^gatory,  •  •  •  and  did  then 
and  there,  by  means  of  said  falbe  pretense  and 
fraudulent  representation,  fraudulently  induce 
the  said  J.  *  *  *  to  exchange  his  said  $84.- 
15  for  the  said  pretended  writing  obligatory," 
held  sufficient  against  objection  that  it  was  in- 
definite and  uncertain  as  to  whom  the  pronouns 
"he"  and  "his"  reUted. 

3.'  False  pretenses  «=>4 1— Testimony  as  to  dlf> 
Acuity  of  employer  In  keeping  titie  record  In- 
admissible in  proseoatlon  for  sale  of  time 
cheek  for  excessive  amount. 
In  a  prosecution  for  swindling  by  selling  an 
85-cent  time  check  for  184.16,  where  there  was 
no  testimony  tliat  any  time  checks  had  been 
lost,  and  there  was  testimony  that  the  check 
was  for  services  rendered  during  two  weeks  in 
January,  that  defendant  liad  been  sick  for  two 
weeks  in  January  and  had  received  his  wages 
for  other  two  weeks  thereof,  and  that  defend- 
ant  in  sale  of  check  to  prosecuting  witness  had 
made  no  statement  as  to  the  amount  that  was 
due  him,  exclusion  of  employer's  testimony  as 
to  whether  time  checks  were  often  lost  or  mis- 
placed, and  as  to  whether  it  sometimes  took  em- 
ployer months  to  straighten  out  the  record,  and 
as  to  whether  it  was  probable  that  defendant 
could  have  had  more  coming  ttian  was  shown 
by  the  record,  held  proper. 

4.  Criminal  law  ®=3829(l)— Refusal  of  charge 
not  error  where  covered  by  main  charge. 
Refusal  of  special  charge  was  not  error, 
where  the  substance  thereof,  in  so  far  as  cor- 
rect, was  given  in  the  main  charge. 


5.  False  pretensee  ^=39— Defendant  not  guilty 
If  prosecuting  witness  In  parting  with  money 
knew  value  of  check  given  him  therefor. 

Defendant,  charged  with  swindling  by  sell- 
ing an  85-cent  time  check  for  $84.15,  was  not 
guilty  if  the  prosecuting  witness  knew,  when 
be  parted  with  liis  money,  that  the  check  given 
him  was  for  only  85  cents. 

6.  Criminal  law  ^=>780  (2)— Evidence  held  not 
to  call  for  InstnictloB  as  to  accomplice  testi- 
mony. 

In  prosecution  for  swindling  by  selling  an 
85-cent  time  check  for  $84.15,  testimony  tliat 
defendant  had  first  offered  the  check  to  a  third 
person,  whom  he  convinced  that  the  check  was 
for  $85,  whereupon  the  third  person  stated  to 
prosecuting  witness  that  the  check  was  for  $86, 
held  insufficient  to  call  for  an  instruction  that 
such  tliird  person  was  or  might  be  an  accom- 
plice. 

7.  Criminal  law  «=3ll70</2(3)— Inquiry  as  to 
whether  defendant  had  been  confined  as  a  de- 
linquent child  held  not  ground  for  reversal. 

In  prosecution  for  swindling,  action  of  pros- 
ecuting attorney  in  asking  defendant  if  he  had 
not  been  confined  in  the  reformatory  as  a  de- 
linquent child  held  harmless,  where  objection  to 
question  was  sustained,  and  where  defendant 
was  given  the  lowest  penalty  for  the  crime 
charged  against  liim,  and  where  it  was  not  af- 
firmatively sliown  that  the  prosecuting  attorney 
knew  that  such  evidence  was  not  admissible. 

Appeal  from  District  Oourt,  McLennan 
Ck>onty;  Richard  I.  Mnnroe,  Judge; 

W.  M.  Scott  was  convicted  of  swindling, 
and  he  appeals.    Affirmed. 

Farmer  &  Farmer,  of  Waco,  for  ai^>ellant. 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
SUte. 

liAimMOREk  X  Appellant  was  convicted. 
In  the  Elfty-Fourth  district  court  of  McLai- 
nan  county,  of  the  (rffense  of  swindling  of 
more  than  the  value  of  $50,  and  his  punish- 
ment fixed  at  two  years'  confinement  In  the 
penitentiary. 

It  was  alleged  In  the  Indictment  as  follows: 

"The  said  W.  M.  Scott  did  falsely  pretend 
and  fraudulently  represent  to  the  said  Jim  De 
Grazier  that  he  had  in  hit  possession  a  certain 
valid  writing  obligatory,  •  •  •  and  did  then 
and  there,  by  means  of  said  false  pretense  and 
fraudulent  representation,  fraudulently  induce 
the  said  .Tim  De  Grazier  *  *  *  to  exchange 
his  said  $84.15  for  the  said  pretended  writing 
obligatory,"  etc 

[1,  2]  A  motion  to,qaash  said  indictment 
was  made  upon  the  ground  that  it  was  indef- 
inite and  uncertain,  In  that  it  was  not  clear 
to  whom  the  pronouns  "he"  and  "his,"  as 
above  set  out,  related.  The  whole  indictment 
must  be  looked  to.  If  It  be  claimed  that  any 
part  thereof  ladka  certainty,  In  order  to  d0- 
termine  whether  there  be  merit  in  such  claim. 
Without  setting  out  the  Indictment  at  length. 
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we  observe  that  In  other  parts  thereof  It  la 
fuHy  set  oat  that  by  means  of  false  pretenses 
De  Grazier  was  Induced  to  part  with  his 
said  money,  and  that  he  did  receive  from  the 
said  Scott  said  written  instmrnent,  falsely 
represented  by  the  said  Scott  as  valid  and 
valunble.  We  do  not  think  the  indictment 
«lttaer  so  vague  and  indefinite  as  not  to  ^ut 
appellant  upon  notice,  or  as  not  to  afford  him 
a  basis  for  a  plea  of  Jeopardy  or  former  ieon- 
vlcllon,  if  needed.  We  find  no  variance  be- 
tween the  pretense  alleged  and  that  proven. 
It  was  both  alleged  and  proven  that  appel- 
lant represented  that  the  draft  or  time  check, 
which  was  set  out  In  the  Indictment  and  of- 
fered in  evidence,  was  for  $85,  when  la  fact 
It  was  for  only  85  cents. 

[3]  Ry  cross-examination  of  the  state's  wit- 
ness Shook,  appellant  undertook  to  show  that 
the  railroad  company  which  issued  to  him 
the  draft  or  time  check  for  S5  cents  might 
have  owed  him  more  money  than  that  amount. 
Said  witness  was  asked  as  foUowa: 

"Is  it  not  a  fact  that  yon  oftentimes  hare 
time  eberks  lost  or  misplacpd,  and  that  it  takes 
you  months  to  straighten  same  ovt,  and  that  it 
is  probable  that  Scott  could  have  hod  more  time 
coming  than  is  shown  by  your  books?** 

The  Inqnlry  In  this  case  was  as  to  the 
valne  of  the  particular  check  or  draft  In 
question,  and  Eta   to  what   representations 
were  made  by  appellant  concerning  same. 
The  record  descloses  no  claim  advanced  by 
him  that  he  made  any  statement  to  De  Gra- 
Bler  as  to  what  amount  the  company  owed 
him,  or  that  he  had  any  reason  to  believe 
that  they  owed  him  f85.    Appellant  testified 
that  he  was  sick  a  part  of  January,  1920. 
The  employes  of  the  company  for  which  he 
was  working  were  paid  semimonthly.     Mr. 
Shook,  who  had  charge  of  the  books  of  said 
company,  testified  that  tfa'e  gn^oss  amount  due 
sppellant  on  January  81,  1920,  for  the  pre- 
ceding half  month  was  $29.60,  from  which 
had  to  be  deducted  meal  tickets  signed  for 
by  appellant  to  the  amount  of  $26,  leaving 
an  amount  due  appellant  of  $.3.60,  and  that 
$2.75  of   that  amount   was  due   him   as   a 
switdiman  and  85  cents  thereof  as  a  brake- 
man;    that,  it  being  the  custom  to  keep  the 
pay  rolls  separately,  one  time  check  for  $2.75 
as   switchman   and   one   time  che<&   for  85 
cents  as  brakeman  were  Issued  to  appellant. 
Mr.  Shook  also  said  that  the  records  of  his 
office  showed  that  appellant  worked  one  day 
In  January,  to  wit,  the  31st,  as  brakeman. 
The  record  shows  that  appellant  was  arrest- 
ed about  February  20,  1020,  and  that  the 
Instant  trial  was  had  during  the  latter  part 
of  April  of  said  year.    More  than  two  months 
had  elapsed,  during  which  time,  appellant 
admitted  on  the  witness  stand,  he  made  no 
<3aim  that  more  money  was  due  him  by  the 
said  company,  nor  did  he  introdnce  any  wit- 
ness, or  make  any  efTort  to  establish  said  fact 
on  his  trial.   Mr.  Shook  had  the  books  of  the 


company  for  the  entire  month  of  J'anuary, 
and  no  effort  appears  to  have  been  made  to 
show<  therefrom  that  any  more  money  was 
due  appellant  than  testified  to  by  said  wit- 
ness. The  fact  that  some  time  checks  mlg^t 
be  lost  would  be  of  no  value  to  appellant, 
in  the  absence  of  any  evidence  making  it 
appear  probable  that  a  time  check  due  him 
had  been  lost  The  fact  that  sometimes 
months  were  required  to  straighten  oat  lost 
time  checks  would  avail  appellant  notblng. 
in  the  absence  of  something  upon  which  to 
predicate  a  claim  of  a  lost  time  dieck  due 
him.  The  objection  to  the  qoestloa  aa  asked 
was  properly  sustained. 

[4,  I]  The  special  charge  asked  by  appel- 
lant was  not  a  correct  presentation  of  the 
law  involved.  The  substance  of  the  same,  in 
so  far  as  it  was  correct,  was  given  in  the 
main  charge,  wherein  the  trial  court  ti^d 
the  Jury  that  if  the  prosecuting  witness  knew 
when  he  parted  with  bis  money  that  the 
check  given  him  by  appellant  was  for  only 
86  oents,  or  if  the  Jury  had  a  reasonable 
doubt  thereof,  they  should  acquit  appellant. 

[8]  Nor  was  any  error  comadtted  in  Call- 
ing to  Instruct  the  Jury  as  to  accomplice  tes- 
timony, relative  to  the  witness  Sorce.  Both 
Sorce  and  De  Grader  were  foreigners,  and 
barbers  in  the  city  of  Waco;  the  former 
working  in  the  shop  of  the  latter.  Appel- 
lant seems  to  have  presented  his  85-cent  time 
check  first  to  Sorce,  and  after  some  argument 
convinced  the  latter  that  the  same  was  for 
$85;  whereupon  both  Sorce  and  appellant 
made  representations  to  De  Grazier  relntlve 
to  the  value  and  amount  of  said  check.  There 
was  no  sort  of  pretense  of  criminality  on  tlie 
part  of  Sorce.  Be  seems  to  have  been  bare- 
ly able  to  read  a  little  English.  Nothing  in 
the  record  called  for  a  charge  tliat  be  was 
or  might  be  an  accomplice. 

[7]  Erroi*  Is  assigned  upon  the  fact  that 
the  prosecuting  attorney  asked  the  appellant, 
when  on  the  witness  stand,  if  he  had  not 
been  confined  In  the  reformatory  as  a  delin- 
quent child.  This  was  objected  to,  and  the 
objection  was  sustained.  The  Jury  were  in- 
structed both  then  and  In  the  diarge  not  to 
consider  said  question.  The  language  of 
article  1197  of  our  Code  of  Criminal  Proce- 
dure is  not  clear  as  to  whether  the  fact  of 
conviction  as  a  delinquent  child,  is  admis^ble 
a^inst  an  accused  after  he  ceases  to  be  such 
child,  but  Inasmudi  as  the  evidence  in  the 
matter  before  us  was  not  admitted.  It  Is  not 
necessary  for  us  to  discuss  that  question 
here.  We  are  unable  to  see  any  error  In 
the  matter  as  presented. 

It  is  urged  that  the  evidence  Is  not  sufl)- 
clent  to  make  out  a  case.  Appelant  claims 
that  when  he  passed  the  chedc  to  De  Grazier, 
representing  the  same  to  be  for  $S5,  he  be- 
lieved it  to  be  for  that  amount  The  trial 
court  fully  instructed  the  Jury  upon  this 
issue,  telling  them  that  if  from  the  evidence 
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tbey  found  that  appellant  ao  believed  at  the 
time  he  passed  the  check  to  De  Grazier,  and 
acquired  the  money  of  the  latter,  they  should 
acquit.  The  Jury  found  against  appellant's 
contention,  and  we  are  not  Inclined  to  hold 
tbelr  verdict  without  support  in  the  testi- 
mony. 

The  Judgmfflit  of  the  trial  court  will  be 
affirmed. 

On  Motion  for  Rehearing. 

It  is  urged  that  we  were  In  error  in  our 
disposition  of  appellant's  complaint,  as  set 
forth  in  his  bills  of  exception  Nos.  S  and  9, 
of  the  refusal  of  the  trial  court  to  allow  the 
witness  Shook  to  answer,  on  cross-exami- 
nation, whether  time  checks  were  not  some- 
times misplaced  and  lost  add  did  not  show 
on  his  books,  and  that  it  took  months  to 
straighten  out  such  matters,  ahd  that  It 
was  probable  that  appellant  could  have  more 
time  coming  than  was  shoTvn  by  said  books. 
We  repeat  that  appellant  did  not  claim,  while 
on  the  witness  stand,  to  have  lost  any  time 
slips  or  checlcs,  nor  did  any  other  witness 
testify  to  such  fact,  and  we  therefore  hold 
the  offered  evidence  properly  rejected  as 
shedding  no  light  on  any  issue  in  the  case. 
It  is  urgently  insisted  by  appellant  that  our 
statement  of  this  fact  was  Incorrect,  and 
that  said  bills  of  exception  showed  our  error 
in  this  regard.  An  examinntlonof  said  bills 
may  mak^  it  appear  that  the  matter  therein 
stated,  which  Is  relied  upon  by  appellant  as 
being  contrary  to  our  statement,  appears  In 
that  part  of  said  bills  in  which  are  stated 
the  inducement  or  reasons  presented  by  ap- 
pellant to  the  trial  court  for  the  Introduction 
of  the  evidence  then  offered  and  now  In 
controversy.  This  court  has  uniformly  held 
that  the  certificate  of  the  trial  Judge  approv- 
ing a  bill  of  exceptions  Is  not  to  be  taken  as 
a  statement  of  the  truth  of  the  matters  of 
Inducement  stated  in  such  bills.  Hardgraves 
T.  State,  61  Tex.  Cr.  R.  325,  135  S.  W.  132; 
Woods  V.  State,  68  Tex.  Cr.  R.  105,  151  S.  W. 
296;  Ilennessy  v.  State^  23  Tex.  App.  340,  6  S. 
W.  215;  McKlnney  v.  State,  41  Tex.  Cr.  R. 
434.  65  S.  W.  341. 

An  examination  of  the  statement  of  facts 
In  this  case,  for  the  purpose  of  ascertaining 
what  appellant  did  testify  regarding  the 
above  matters,  makes  it  clear  that  he  no- 
where claimed  to  have  lost  any  time  slips  or 
checks.  He  testified  that  he,  In  common  with 
other  employ&s,  was  paid  every  15  days,  and 
it  was  shown  that  the  amount  due  for  any 
given  half  month  was  not  paid  until  15  days 
after  same  became  due;  that  is,  on  the  1st 
of  February  the  employes  were  paid  for  the 
first  half  of  January,  and  on  February  16th 
they  were  paid  for  the  last  half  of  January. 
Appellant  began  work  in  December,  and 
under  the  rules  made  a  number  of  student 
trips  in  order  to  learn  his  business,  for  which 


he  was  to  recdve  no  pay.  His  pay  began 
January  1st,  and  under  the  rules  meitioned 
he  was  not  due  to  receive  his  pay  for  the  first 
half  of  January  until  on  February  1st.  He 
testified  that  one  payment  had  been  made  to 
him  prior  to  bis  receipt  of  the  check  which 
forms  the  basis  pf  this  swindling.  This 
would  make  it  obvious  that  said  prior  pay- 
ment was  for  the  first  half  of  January,  and 
that  he  did  not  receive  same  .until  February 
1st.  Appellant  testified  that  he  did  not  know 
the  amount  of  such  prior  payment.  He  also 
admitted  that  he  lost  two  weeks  from  work 
in  January  because  of  sickness.  It  thus  ap- 
pears that  appellant  had  been  paid  for  the 
first  half  of  January  without  complaint  as 
to  the  amount,  and  that  he  had  lost  almost,  if 
not  quite,  half  of  said  month  from  illness,  and 
that  when  he  received  the  c^eck  In  question 
he  knew  it  was  for  a  balance  due  him  for  the 
last  half  of  January,  after  deducting  for  ill- 
ness and  the  amount  drawn  by  him  for  meals. 
To  these  observations  may  be  added  tbe  fact 
that  he  was  arrested  for  this  offense  on  Feb- 
ruary 20th,  and  the  instant  trial  was  had 
more  than  two  months  after  the  date  of  said 
arrest,  during  which  time  no  effort  Is  shown 
on  his  part,  or  any  one  for  him,  to  ascertain 
or  establish  any  fact  showing  that  the  check 
in  question  did  not  represent  the  full  amount 
due  him,  or  to  obtain  any  evidence  to  corrob- 
orate the  proposition  that  be  had  reason 
for  thinking  himself  entitled  to  a  check  for 
$85  for  the  last  half  of  January.  We  are 
unable  to  agree  with  the  earnest  contention 
made  by  appellant's  counsel  in  regard  to  this 
matter. 

Nor  can  we  sustain  tbe  contention  that  the 
mere  asking  of  a  question,  the  an.swer  to 
which  would  involve  a  matter  not  admissible 
as  evidence,  would  necessitate  a  reversal. 
If  this  were  the  rule  there  would  not  be  many 
nffirmances,  as  it  is  almost  Impossible  for  a 
ca.se  to  be  tried  without  a  greater  or  less 
number  of  questions  hpiag  a^ed  by  tbe 
parties,  the  answers  to  which  are  objection- 
able. It  was  not  sho^vn  affirmatively  in  this 
case  that  with  knowledge  of  the  Illegality  of 
the  proposed  evidence  the  prosecuting  attor- 
ney sought  to  prejudice  the  case  of  appellant 
b.v  Inquiry  of  him  if  he  bad  not  been  sent  to 
the  refonnatory  as  a  delinquent,  and  unless 
such  fact  be  made  to  affirmatively  appear,  or 
the  matters  stated  In  the  Inquiry  be  so  neces- 
sarily harmful  as  to  make  injury  apparent, 
we  would  not  bold  tbe  asking  of  such  ques- 
tion reversible  error.  Appellant  received  the 
lowest  penalty  for  the  crime  charged  against 
him,  which  seems  contradictory  of  appellant's 
theory  that  the  Jury  was  inflamed  or  prej- 
udiced against  him  by  reason  of  said  ques- 
tion. 

Being  unable  to  agree  with  tbe  grounds  set 
up  and  urged  for  rehearing,  tbe  motion  will 
be  overruled. 
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PAUL  V.  PRINCE.     (No.  7968.) 

(Court  of  Clyfl  Appeals  of  Texas.    Oalreston. 
Feb.  15,  1021.     Bebearing  Denied  Marcb 
,  17,  1921.) 

1.  Appeal  and  error  «=>IOI  1(1)— Finding  of 
lower  eonrl  on  oonflleting  testimony  oonola- 
alve. 

'^here  evidence  conflicted  as  to  a  matter  in 
a  brokerage  contract,  appellant  la  precluded 
from  complaining  of  that  feature  of  tbe  ad- 
verse judgment;  tbe  finding  being  sufBciently 
supported  b7  tbe  testimony. 

2.  Brokers  «=>86(7)— Fasts  held  to  show  vei' 
iter's  agent  aocopted  comoilsslon  from  par- 
ohaser,  so  as  to  constitute  double  agency,. 

In  a  real  estate  broker's  action  against  ven- 
dor for  commission,  evidence  held  to  show  tbat 
a  payment  by  purchaser  to  plaintiff  was  nei- 
ther a  mere  subsequent  gratuity,  nor  an  ezcln- 
slve  consideration  for  servicea  in  an  independ- 
ent matter,  but  was  connected  with  the  transac- 
tion, thus  establishing  a  double  agency;  idaln- 
tiff's  acceptance  of  the  agreement  with  the 
purchaser  being  shown  by  his  acta. 

3.  Brokers  ®s»65(4)— Forfeiting  oommlsslon 
beeauae  of  undisclosed  dual  relatlen  does  not 
depend  on  the  principal's  sustaining  a  lose 
or  broker's  bad  faith. 

In  broker's  action  against  vendor  for  com- 
mission, failure  of  evidence  to  show  plaintiff's 
bad  faith  or  actual  loss  to  his  principal,  flow- 
ing from  his  acceptance  of  compensation  from 
the  purchaser,  does  not  prevent  plaintiff's  for- 
feiture of  the  agreed  commission,  since  for- 
feiture follows  the  mere  existence  of  the  undis- 
closed dual  relation,  as  tbe  exaction  of  a  sound 
public  policy. 

Appeal  from  District  CJoort,  Harris  (boun- 
ty;   Ewing  Boyd,  Judge. 

Suit  by  Allen  Paul  against  H.  Prince. 
Judgment  for  defendant,  and  idaintUf  ap- 
peals.    Affirmed. 

Presley  K.  Ewing  and  A.  O.  Allen,  both  of 
Houston,  for  appellant. 

Louis,  Campbell  &  NidMdson  and  W.  A. 
Combs,  all  of  Houston,  for  appellee. 

GRAVES,  J.  Panl,  as  a  real  estate  broker, 
claiming  that  he  had  dnly  performed  the  spec- 
ified services,  in  that  he  had  sold  the  prop- 
erty as  agreed,  and  that  Prince  had  refused 
to  pay  the  commission,  sued  the  latter  upon 
this  written  contract: 

"Houston,  Texas,  July  5,  1&19. 

"I  agree  to  pay  Allen  Paul  thirty-five  hundred 
(3,500.(X>)  dollars  commission  on  the  sale  of 
lot  1,  in  block  No.  44,  in  the  city  of  Houston, 
tbis  commission  to  be  paid  when  deed  is  passed 
to  said  Allen  Paul's  purcbaspr,  as  commission 
for  making  the,  sale.      [Signed]    H.  Prince." 

The  lot  had  on  it  what  is  known  as  the 
Lumberman's  National  Bank  building.  Plain- 
tiff averred  that  he  sold  the  property  to 
Sakowitz  Bros.,  a  corporation,  for  |2S0,00O, 


which  sale  the  defendant  accepted  and  ratl- 
fled  by  making  deed  accordingly  to  the  pur- 
chaser, whereby  he  became  liable  to  plain- 
tiff tor  tbe  commission  fixed  in  the  contract 
declared  upon. 

In  so  far  as  is  material  here,  the  defoid- 
ant  answered  with  these  two  defenses : 

(1)  That  the  agreem^it  for  compensation 
was  at  first  12,600,  but  was  Increased  to 
$3,600  under  the  false  representation  of  tbe 
plaintiff  (upon  which  defendant  relied)  tliat 
he  bad  beoi  compelled  to  engage  assistant 
agency  aervioes  towards  flnanclng  tbe  pmr- 
diaser  in  order  to  enatde  it  to  buy,  and  tliat 
for  this  reason  tbe  compensation  should  not 
exceed  $2,600. 

(2)  Ibat  the  plaintiff  was  not  entlUed  to 
recover  the  $2,600,  or  any  amount,  became, 
as  alleged,  be  had,  i>endbig  the  transactlaa 
for  tbe  sa^  and  before  its  doalng,  wltboat 
tbe  knowledge  of  defendant,  accepted  em- 
ployment fnMn  tbe  parcbaeer  corporation, 
Sakowitz  Bros.,  and  agreed  with  it  to  use  bis 
services  to  obtain  tbe  property  at  its  price, 
to  wit,  $250,000,  for  a  remuneration  to  be  re- 
ceived by  lilm,  and  which  was  afterwards 
paid  to  bim. 

In  a  supplemental  pleading  plaintiff  vigor- 
ously denied  tliese  allegations  of  false  reinne- 
sentatlon  and  of  disloyalty,  but  declared  that; 
to  use  tbe  language  of  bis  brief : 

"After  the  sale  transaction  in  question  was 
closed,  said  purchaser  gave  bim  $2,600  for  hfa 
services  in  an  independent  matter  relating  to 
the  acquisition  of  certain  leases  by  it,  and 
wholly  as  a  gratuity  concerning  the  sale  trans- 
action in  question,  and  without  the  slightest 
legal  obligation  on  the  purchaser's  part  in  that 
respect"  . 

The  court  tried  the  cause  without  a  Jury 
and  rendered  Judgment  denying  the  plaintiff 
any  recovery;  be  ai%)eals,  attacking  different 
features  of  the  following  findings  of  fact  and 
tbe  conclusions  of  law,  filed  by  tbe  court  b»- 
low  at  his  request: 

"Findings  of  Fact 

"A  short  time  before  July  5,  1919,  defendant 
employed  plaintiff  to  sell  the  property  known  as 
the  Lumberman's  National  Bank  building  in 
Houston,  for  which  service  defendant  agreed  to 
pay  plaintiff  $2,500.  After  some  negotiations 
with  Sakowitz  Bros.,  who  bad  offered  $250,000 
for  the  property,  and  who  afterwards  bought 
the  property,  plaintiff  submitted  to  them  an 
offer  to  sell  at  $275,000,  that  being  the  sum 
then  demanded  by  defendant^  and  Sakowita 
Bros,  reiterated  to  plaintiff  their  counter  offer 
to  pay  $250,000,  declaring  that  anm  to  be  their 
ultimate  offer. 

"On  the  morning  of  the  day  during  which  the 
trade  was  closed,  or  the  day  prior  to  that,  Mr. 
Levy,  acting  for  Sakowitz  Bros.,  told  plaintiff 
to  go  back  and  see  Mr.  Prince  again,  and.  if  he 
could  buy  the  property  at  their  (Sakowiti 
Bros.')  price  (at  the  price  they  had  named), 
and  aid  them  in  securing  a  lease  upon  the  ad- 
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joteing  property,  ttMt  they  would  give  him 
$2,500. 

"Plaiotiff  had  substituted  the  offer  of  |275,- 
000  as  defendant's  ultimate  selling  price,  and 
thereupon  stated  to  Hr.  Levy,  who  represented 
Sakowitz  Bros.,  that  he  did  not  believe  defend- 
ant would  accept  that  mm.  He  did  not  fur- 
ther attempt  to  procure  a  better  ofFer  from  the 
buyers,  but  at  once  went  to  defendant  and  sub- 
mitted to  liim  the  proposition  made  by  Mr. 
I<evy.  He  called  defendant's  attention  to  the 
fact  that  the  proper^  was  under  a  long  term 
lease  at  low  rental,  and  that  taxes  are  high, 
and  that  it  was  bringing  only  negligible  net 
revenne  on  the  investment,  and  that  the  Levy 
offer  was  a  good  one,  and  defendant  would  not 
be  able  to  get  a  better  offer. 

"He  did  not  disclose  to  defendant  the  offer 
of  Levy  to  pay  him  $2,500  to  procure  the  par- 
chase  at  $250,000,  and  defendant  knew  nothing 
of  such  offer  antil  after  the  sale. 

"Frince  agreed  to  sell  for  $250,000.  and  a 
contract  of  sale  was  executed  between  him  and 
Sakowitz  Bros.,  and  $10,000  earnest  money 
paid  to  defendant  by  Mr.  Ij.  Sochat,  who  rep- 
resented Sakowitz  Bros. 

"After  Prince  had  agreed  with  plaintiff  that 
he  would  sell  to  Sakowitz  Bros,  at  $250,000, 
pluntiff  then  stated  to  defendant  that  there 
was  another  broker  is  the  deal,  who  was  get- 
ting financial  assistance  to  the  purchasers  to 
enable  them  to  close  the  deal,  and  that  in  or- 
der for  the  deal  to  go  through  it  would  be  neces- 
sary for  plaintiff  to  split  or  divide  his  commis- 
sion with  such  other  broker,  and  that  the  $2,- 
500  which  defendant  had  promised  to  pay  plain- 
tiff was  too  small  to  split,  and  that  the  defend- 
ant would  have  to  add  another  $1,000  to  the 
commission.  Whereupon  defendant,  rather  than 
see  the  deal  fall  through  at  that  state  of  the 
proceeding,  and  relying  upon  such  representa- 
tions, agreed  in  writing  to  pay  plaintiff  $3,600 
if  th«  sale  was  made  by  him. 

"There  was  no  other  broker  in  the  deal  with 
whom  Paul  had  to  or  expected  to  divide  his 
commission,  and  Paufs  representations  in  that 
respect  were  untrue. 

"A  short  time  after  the  earnest  contract  was 
signed,  Sakowitz  Bros,  paid  plaintiff  the  $2,600 
which  they  had  promised  him  in  the  event  they 
were  able  to  purchase  the  property  at  their 
price. 

"Plaintiff  was  the  procuring  cause  of  the 
sale.  Sakowitz  Bros,  promised  plaintiff  $2,500 
substantially  to  induce  him  to  procure  defend- 
ant to  accept  their  terms,  and  plaintiff,  know- 
ing that  purpose  for  which  such  offer  was  made, 
tadtly  accepted  same,  and  did  not  further  urge 
them  to  raise  their  offer,  and  proceeded  to  se- 
cure from  defendant  the  closing  of  the  deal  on 
their  terms,  and  that  aa  to  such  further  serv- 
ice he  was,  after  such  offer  was  made  to  him 
as  to  the  price  to  be  paid,  acting  for  the  bene- 
fit of  the  purchasera.  * 

"Conclusions  of  Law. 

"The  plaintiff  cannot  recover  the  additional 
$1,000  added  to  the  agreed  commission  by  de- 
fendant because  of  plaintiff's  misrepresenta- 
tions in  reference  thereto,  and  cannot  recover 
the  $2,500  first  agreed  on,  for  the  reason  that 
his  duty  to  the  defendant  was  to  secure  the 
highest  possible  price  for  the  property  and 
gire  to  defendant  the  full  benefit  of  his  skill. 
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ability,  connsd,  and  advice.  His  acta  in  ac- 
cepting the  offer  of  the  buyers,  and  in  imme- 
diately securing  the  closing  of  the  deal  on 
terms  dictated  by  them,  and  accepting  from 
them  the  commission  which  they  agreed  to  pay 
him,  are  adverse  to  the  duty  he  owed  defendant, 
and  are  contrary  to  public  policy,  and  avoided 
the  contract  of  defendant  to  pay  him  a  com- 
mission. 

"Ewing  Boyd, 
"Judge  65th  Judicial  District  of  Texas." 

[1]  As  affects  the  $1,000  of  the  contract 
amoDnt  sued  for,  which  the  court  thus  found 
to  have  been  added  to  the  commiasion  orig- 
inally agreed  uixm,  the  appellant  concedes 
there  was  a  conflict  of  testimony,  and  that 
he  Is  on  that  account  precluded  from  com- 
plaining here  of  that  feature  of  the  adverse 
Judgment  below.  The  concession  follows  the 
record,  since  the  finding  has  sufficient  basis 
in  the  testlmMiy ;  that  much  of  the  cause  of 
action  declared  upon  is  therefore  removed 
from  further  consideration. 

[2]  As  concerns  the  claim  for  $2,500,  the 
correctness  of  the  Judgment  below  depends 
upon  whether  or  not  there  was  also  suffi- 
cient evidence  to  sui^ort  the  court's  further 
finding  of  fact  and  consequent  conclusion  of 
law  that  the  well-settied  rule  against  a 
double  agency  on  the  part  of  a  real  estate 
agent  had  been  offended.  After  a  most  care- 
ful review  of  the  statement  of  facts,  this 
court  concludes  that  there  was;  at  the  same 
time  it  fails  to  find  that  any  lack  of  good 
faith  about  the  matter  on  the  part  of  appel- 
lant was  shown,  or  that  the  price  obtained 
for  the  property  was  not  all  It  was  worth, 
and  all  that  the  purchaser  would  in  any 
event  have  paid  for  it 

Here,  too,  we  think,  and  contrary  to  the 
earnest  contentions  of  the  appellant,  there 
were  at  most  only  such  conflicts  in  the  testi- 
mony touching  the  matter  of  a  dual  agency 
with  reference  to  the  sale  and  pnrcbase  of 
the  bank  bnUding  as  the  trial  court  had  the 
authority  to  resolve;  for  Instance,  the  appel- 
lant pot  only  pleaded,,  as  has  above  been  men- 
tioned, but  testified,  that  the  payment  of  the 
$2,500  had  nothing  to  do  with  the  sale  of  the 
building,  but  was  made  to  him  after  that  had 
been  closed  solely  for  his  services  in  connec- 
tion with  the  leases  Sakowitz  Broa  desired 
on  other  properties,  he  said: 

"Sakowitz  Bros,  told  me  they  would  pay  me 
$2,500  if  I  could  get  these  leases.  *  •  * 
The  $2,500  was  accepted  by  me  from  Sakowitz 
Bros,  in  full  remuneration  for  services  ren- 
dered and  to  be  rendered  on  the  leases.  *  •  • 
It  is  a  fact  that  the  matter  of  Sakowitz  Bros, 
paying  me  this  $2,500  was  not  mentioned  be- 
tween me  and  them  until  after  the  trade  bad 
been  entirely  closed  between  them  and  Prince. 
It  is  also  a  fact  that  they  paid  me  the  $2,500 
in  cash  in  advance  for  sudi  services  as  I  might 
render  in  the  next  three  or  four  years  in 
helping  them  to  get  a  lease  on  the  other  three 
pieces  of  property;  that  is  my  testimony." 
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On  tbe  other  hand,  botb  the  witnemes 
Simon  "Sflkowltz  and  Ben  M.  liCvy,  the  latter 
being  secretary  of  the  purchasing  corpora- 
tion, repeatedly  swore  that  appellant  was 
told,  before  tbe  deal  was  closed,  that  If  be 
could  buy  tbe  building  at  their  price,  and 
would  continue  working  on  tbe  leases,  they 
-would  Rive  him  $2,000,  and  that  they  did  pay 
hliti  that  sum  for  tbose  two  purposes.  Levy 
testiQed  In  part : 

"Sakowitz  Bros,  paid  Mr.  Paul  $2,600  for 
closing  this  Prince  deal  and  doing  some  other 
work  for  us;  tbe  other  work  being  he  en- 
deavored to  secure  a  lease  on  the  adjoining 
property  to  tbe  Prince.  He  did  not  procure  it. 
*  *  *  Well,  nothing  was  said  tben  about  pay- 
ing bim  anything  by  us  for  purchasing  the 
property  for  us  until  the  day  that  the  purchase 
was  made,  or  the  day  prior  to  that.  He  came 
book  with  a  propos'tion  in  which  he  said  Mr. 
Prince  bad  reduced  his  price  to  us  on  tbe  prop- 
erty, but  still  not  within  tbe  price  we  wanted 
to  pay  for  the  property,  and  I  told  him  to  go 
back  and  see  Prince  again,  and  if  he  cou'd  buy 
the  property  at  our  price,  at  the  price  we  had 
named,  and  secure  for  us  the  arljuiniiig  prop- 
erty by  lease,  that  we  would  give  him  $2,500. 
Tbe  price  we  had  named  was  $250,000.  lie 
told  me  right  at  that  time,  he  snys.  'There  is 
no  use  in  going  bsck;  Mr.  Prince  won't  take 
less  than  be  told  me.'  I  said,  *Vou  go  back 
anyway.'  He  was  not  to  repay  tbe  $2,500  in 
tbe  event  be  was  unable  to  secure  tbe .  lease 
on  tbe  Meyer  property;  be  was  to  continue  to 
try  to  get  the  lease  for  us.  We  were  not  pay- 
ing bim  $2,500  in  advance  for  his  services  he 
might  render  in  trying  to  get  the  lease  from 
Mr.  Meyer.  All  these  conversations  between 
myself  snd  Paul  about  payins;  this  $2,500  oc- 
curred before  tbe  deal  was  finally  closed.    *    •    * 

"As  to  the  $2  500  we  paid  Mr.  Paul:  He 
told  me  that  if  be  didn't  get  tbe  lease  on  the 
adjoining  property  for  us  at  that  time  that  he 
would  continue  to  work  for  us  without  further 
compensation.  I  told  bim  the  day  that  the  deal 
was  closed,  or  the  day  prior,  that  if  he  would 
make  the  deal  at  the  price  we  stipulated  we 
would  give  bim  this  amount  of  money,  provided 
be  continued  to  work  on  tbe  other  leases. 
That  was  my  suggestion.  It  didn't  come  from 
him.  »  •  •  We  hired  Mr.  Paul  to  secure  the 
Prince  buflding  for  us  at  $2.->0.n00.  We  told 
bim  we  would  purchase  it.  if  he  could  get  it  at 
that  price,  and  if  he  could,  and  would  work  on 
the  leases,  we  would  pay  him  $2,500." 

In  the  tnnln  these  statements  were  snbstan- 
tially  reiterated  by  Sakowitz.  It  was  further 
undisputedly  shown  that,  after  receiving  this 
ultimatum  from  those  acting  for  the  pur- 
chaser as  to  the  price  it  would  pay,  the  ap- 
pellant did  go  back  to  Mr.  Prince,  and  the 
sale  at  their  price  of  $260,000  at  onoeei^ued; 
the  liitter  testifying  on  this  trial  that  he  had 
known  nothing  about  Sakowitz  Bros,  pay- 
ing Mr.  Paul  a  commission  nutll  after  this 
suit  was  filed. 


The  testimony  last  onoted  furnished  snfll- 
dent  basis  for  a  finding  that  the  admitted 
payment  was  neither  a  mere  subsequent 
gratuity,  as  concerns  tbe  sale  of  tbe  build- 
ing, nor  an  exclusive  consideration  for  serr- 
ices  in  an  independent  matter,  that  in  rela- 
tion to  tbe  leases  on  adjoining  property.  It 
is  true  no  formal  acceptance  by  appellant  of 
this  proposal  to  pay  him  the  $2,500  so  stated 
to  have  been  mode  was  shown;  but  that  was 
not  necessary,  as  acceptance  was  a  legitimate 
Inference  from  what  tbe  court  otherwise 
found  he  bad  done.  Slmpkins  on  Contracts 
(3d  Ed.)  pp.  21  and  23 ;  Mechem  on  Agency, 
vol.  1  (2d  Ed.)  p.  17,  I  31;  also  page  19,  {  34. 
and  page  183.  |  253 ;  Corpus  Juris,  toL  2,  pl 
435,  §S  31  and  32;  A.  &  E.  Ency.  of  Law  (2d 
Ed.)  vol.  7,  p.  taO;  Bishop  on  Contracts,  par. 
87;    Rose  v.  Railway  Cc  81  Tes.  49. 

[3]  A  double  agency  having  been  by  ttaa 
court  below  so  found  to  exist,  and  Its  legal 
effect  as  causing  a  forfeiture  of  tbe  asreed 
commission  declared,  the  attack  npon  tbe 
Jndjnnent  rendered  cannot  prevail.  Neither 
does  tbe  failure  of  tbe  evidence  to  show  bad 
faith  in  the  agent,  or  actual  loss  to  bis  prin- 
cipal flowing  from  his  acceptance  of  compen- 
sation from  the  other  side,  in  any  wise  un- 
dermine this  result.  The  penalty  denounced 
follows  the  mere  existence  of  such  an  undis- 
closed dual  relation  as  the  exaction  of  a 
soimd  public  policy.  The  law  has  been  often 
so  pronounced,  a  succinct  and  dear  state- 
ment of  It  being  this  from  Bass  v.  Tolbert, 
51  Tex.  Civ.  App.  440,  112  S.  W.  1078,  under 
italics  of  our  own: 

"It  is  well  settled  that  an  agent  who  is  re- 
lied upon  to  exercise,  in  bebslf  of  his  princi- 
pal, his  skill,  knowledge,  or  influence,  will  not 
be  permitted,  without  his  principal's  knowledge 
and  consent,  to  uodertake  to  represent  the  oth- 
er party  to  the  transaction;  and  it  makes  no 
differenoo  ikat  ihe  principal  toot  not  in  faet 
injured,  or  that  ihe  agent  intended  no  tcrong, 
or  that  the  other  party  acted  in  good  faitK 
The  double  agency  ia  a  fraud  upon  the  princi- 
pal in  luch  ca*e,  contravenes  public  policy,  and 
the  courts  will  refuse  to  enforce  a  contract 
growing  out  of  sucb  agency  or  award  damages 
for  its  breach.  Armstrong  v.  O'Brien,  83  Texas, 
635,  19  S.  W.  2C8;  Mechem  on  Agency,  i  TQS." 

To  the  aame  effect  are  Braden  v.  Sdierer. 
61  Tex.  Civ.  App.  240,  128  S.  W.  1150;  Moore 
V.  Kelley.  162  S.  W.  1035,  in  which  writ  of 
error  was  refused  by  the  Supreme  Court,  107 
Tex.  715,  170  S.  W.  xvill;  Keltt  v.  Gresham, 
174  S.  W.  886. 

'What  has  been  said  covers  the  qnestlona 
raised  In  all  tbe  assignments;  hence  they 
have  not  been  separately  discussed.  No  such 
error  as  would  Justify  a  reversal  having  been 
pointed  out,  an  affirmance  has  been  ordered. 

Affirmed. 
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KUBENA  V.  MIKULASCIK.     (N».  7975.) 

(Court  of  CiTil  Appeals  of  Tena.    OolTWton. 
Jan.  12,  1921.) 

1.  LaiidlonI  and  taaaat  «=323l  (3)— Taatlmony 
as  to  reasonable  rental  vaJne  held  admlsslblet 

In  landlord's  action  for  rent,  in  which  he 
claimed  that  the  tenant  was  holding  orer  after 
expiration  of  other  term,  and  that  no  rent  had 
been  agreed  npon,  refusal  to  permit  landlord  to 
testify  as  to  the  reasonable  rental  ralne  IteUt 
error. 

2.  Landlord  and  tenant  4=»200( I)— Reasonable 
rental  value  Impliedly  due  where  there  Is  no 
agreement  as  rental. 

Where  premises  are  rented  without  a  stipu- 
lated  sum  being  agreed  upon  as  rental,  it  is  im- 
plied that  the  tenant  will  pay  the  landlord  the 
reasonable  rental  value  for  the  use  of  the 
premises; 

3.  Appeal  and  error  «i=>l056(4)— Exclusion  oT 
evidence  held  cnred  by  verdict 

In  landlord's  action  for  rent,  refusal  to 
permit  landlord  to  testify  as  to  reasonable  rent- 
al value  held  cnred  by  verdict  by  whidi  the 
jury  found  that  amount  of  rentid  had  been 
agreed  upon. 

4.  Appeal  and  error  «s>882(8)--^ppellant  can- 
not complain  of  appellee's  testimony  as  to 
facts  shown  by  own  testimony. 

Appellant  having  produced  evidence  as  to 
certain  facts  cannot  complain  of  the  admission 
of  appellee's  testimony  as  to  such  facts. 

5.  Sequestration  «=32 1— Attorney's  fees  net  re- 
coverable on  quashing  of  writ. 

On  quashing  of  writ  of  sequestration,  the 
defendant  cannot  recover  attorney's  fees  as 
damages. 

6.  Seqnestratlon  «=b2I— Val^e  ef  time  lost  In 
attending  coart  not  recoverable  on  quashing 
ef  writ. 

The  value  of  defendant's  time  lost  in  at- 
tending court  on  the  trial  of  a  suit  against  Wm 
cannot  be  recovered  as  damages  on  quastdng 
of  writ  of  sequestration. 

7.  Sequestration  «=32l— No  exemplary  damag- 
es on  quashing  of  writ  where  actual  damages 
are  not  recoverable. 

Where  no  actual  damages  are  recoverable 
by  defendant  on  quashing  of  writ  of  sequestra- 
tion, exemplary  damages  cannot  be  awarded. 

Appeal  from  Burleson  Coaaty  Court;  W. 
M.  Hilllard,  Judge. 

Suit  by  J.  B.  Kubena  against  Tom  Mlku- 
Insclk.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  In  part,  and  revers- 
ed and  rendered  in  part 

A.  B.  Gerland,  of  Caldwell,  for  appellant 
Hie  Bowers,  of  Olddlnga,  for  appellee. 

IiAim,  J.  Tbls  suit  was  brought  by  ap- 
pellant, J.  E.  Kubena,  on  the  5th  day  of 
November,  1910,  against  appellee,  Tom  Mlk- 
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nlosclk,  to  recover  judgment  for  the  sum 
of  $272.50,  alleged  to  be  a  balance  due  ap- 
pellant as  rent  for  a  certain  farm  belonging 
to  him  situated  In  Burleson  county,  Tex. 
On  the  17th  day  of  November,  after  filing 
hie  suit,  appellant  sued  out  a  writ  of  seques- 
tration, and  by  virtue  thereof  the  officer  In 
whose  bands  the  same  was  i)laced  seized 
and  tooli  possession  of  three  bales  of  cotttm 
belonging  to  appellee  wblcb  he  bad,  as  a 
tenant  of  appellant,  raised  npon  and  gather- 
ed from  said  farm  during  the  year  1918. 

The  appellant  alleges  that  on  the  17th  day 
of  December,  1917,  when  he  rented  said  farm 
to  ai^llee  for  1918,  he  and  appellee  failed 
to  come  to  an  agreement  as  to  the  amount 
of  .rent  that  the  appellee  should  pay  to  the 
appellant  for  said  farm  for  1918,  that  dur- 
ing the  year  1917  the  appellee  resided  on 
and  cultivated  this  identical  fiirm  for  a  rent- 
al of  one-fourth  of  the  cotton  and  cotton 
seed  and  one-third  of  the  com,  and  pleaded 
in  bis  petition,  as  one  count,  that  the  de- 
fendant having  continued  to  reside  on  and 
cultivate  this  farm  over  from  the  year  1917 
to  and  during  the  year  1018,  and,  there  hav- 
ing been  no  agrperaent  as  to  the  amount  of 
rents  that  the  appellee  should  pay  to  the  aj)- 
pellnnt  for  the  farm  for  1918,  the  terms  of 
rent  for  the  previous  year  would  attadi  to 
and  apply  as  rental  terms  for  the  succeeding 
year,  1918.  He  further  pleaded  that  If  It 
should  be  found  by  the  court  that  appellee 
was  not  holding  over  under  the  terms  of  the 
rental  contract  for  the  year  1917,  but  was 
holding  under  a  rental  contract  for  the  year 
1018,  and  that  no  definite  sum  was  agreed 
upon  by  the  parties  as  rental  for  said  year, 
then  he,  the  plaintiff,  was  entitled  to  the 
reasonable  rental  value  of  said  farm,  which 
he  avers  was  one-fourth  of  the  cotton  and 
cotton  seed  and  one-third  ot  the  com  raised 
upon  and  gathered  by  the  defendant  from 
said  farm  during  the  year  1918. 

The  appellee  answered  by  general  denial 
and  specially  pleaded  that  he  rented  the 
premises  from  appellant  for  1018  for  an 
agreed  sum  of  $216,  which  sum  he  had  al- 
ready paid  appellant  and  further  pleaded 
that  appellant  at  the  time  of  the  institution 
of  the  suit  and  at  the^time  he  sued  out  the 
ATTit  of  sequestration  well  knew  that  appel- 
lee owed  appellant  nothing,  and  that  appel- 
lant had  wrongfully  and  maliciously  sued 
out  the  writ  of  sequestration  for  the  purpose 
of  harassing  the  appellee,  and  claimed  there- 
for $500  exemplary  damages  against  ap- 
pellant and  as  actual  damages  against  ap- 
pellant he  alleged  that  because  of  the  suit 
he  had  to  attend  court  two  days  at  a  cost  to 
himself  of  $2  per  day,  that  he  had  to  pay 
his  lawyer  $50  to  represent  him  in  the  suit 
and  that  the  cotton  had  declined  2  cents  per 
pound  in  the  open  market  of  Caldwell  firom 
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the  time  tlie  writ  of  seqnestration  was  seir- 
ed  to  the  day  of  trial,  and  that  he  thereby 
Bustataed  a  loss  of  $30.50. 

To  appellee's  answer  api>ellant  replied  by 
supplemental  petition  with  general  denial 
and  general  exoeption,  and  with  a  qpeclal 
plea  that  the  amount  of  $272.50  saed  tor 
was  an  honest  and  legal  debt,  and  disclaim* 
ed  any  malice  or  bad  motiTe  In  sabag  out 
the  writ  of  sequestratloa,  but  that  It  waa 
sued  out  to  preserve  his  landlord's  lien  and 
to  save  his  debt  after  appellee  had  removed 
said  cotton  from  the  rented  premises. 

The  sequestration  proceedings  sued  out 
by  appellant  were,  upon  motion  of  appellee, 
quashed,  and  the  cotton  seized  by  virtue 
thereof  was  released  to  appellee  before  the 
trial  of  this  cause. 

The  case  waa  submitted  to  a  Jury  upon 
the  main  charge  and  special  charge  No.  4 
requested  by  plalntitr,  as  follows: 

"Gentlemen  of  the  Jury:  At  the  reqnest  of 
the  plaintiff  and  defendant  I  anbmit  this  case  to 
you  on  special  isaues.  In  order  to  assist  yon 
in  answering  the  special  issues,  I  will  state 
to  you  that,  if  you  should  find  from  the  evi- 
dence that  there  was  do  agreement  between  the 
plaintiff  and  the  defendant  as  to  how  much  rent 
the  defendant  was  to  pay  the  plaintiff,  then  the 
law  implies  that  the  defendant  is  to  pay  the 
plaintiff  a  reasonable  rent,  not  to  exceed  one- 
third  of  the  grain  produced,  and  not  to  exceed 
one-fourth  of  the  cotton  and  seed  produced  on 
said  land. 

"I  instruct  you  that  in  this  case  the  defend- 
ant is  entitled  to  recover  from  the  plaintiff 
such  actual  damages  as  you  find  from  the  evi- 
dence that  he  has  sustained,  if  any,  on  account 
of  plaintiff  having  levied  on  and  seized  the  three 
bales  of  cotton  herein;  and  by  actual  damages 
I  mean  that  he  is  entitled  to  recover  such  dam- 
ages as  will  compensate  him  for  the  injury  re- 
ceived so  far  as  it  might  have  been  reasonably 
expected  from  the  circumstances  and  such  as 
natorally  follows  from  the  wrong,  not  to  exceed 
the  amount  claimed  in  this  answer. 

"Before  the  defendant  would  be  entitled  to 
recover  for  exemplary  damages,  if  any  he  has 
sustained,  you  must  find  from  the  evidence 
that  the  plaintiff  in  making  said  levy  and  in  dis- 
possessing the  defendant  of  bis  cotton  Itnew 
that  he  was  doing  wrong  and  that  he  knowingly 
and  intentionally  seized  said  cotton  and  dispos- 
sessed the  defendant  thereof,  and  that  he 
knew  that  he  had  no  right  to  do  so.  Exemplary 
damages  are  such  damages  as  are  in  excess  of 
actual  damages  and  are  allowed  for  the  purpose 
of  redressing  a  wrong  that  has  been  purposely 
and  intentionally  infiicted. 

"You  will  please  answer  the  following  ques- 
tions: 

"(1)  Was  there  any  understanding  between 
plaintiff  and  defendant  as  to  how  much  rent  the 
defendant  was  to  pay  the  plaintiff?  Answer 
'Yes'  or  'No,'  as  you  find. 

"(2)  Was  the  defendant  to  pay  the  plaintiff 
money  rent  or  a  part  of  the  crops?  Answer 
'Money  rent*  or  'A  part  of  the  crops,'  as  you 
may  find. 

"(3)  If  in  answer  to  qtedal  issue  No.  2  you 
say  that  the  defendant  waa  to  pay  a  part  of 


the  crops,  then  what  portion  of  the  crops 
raised  by  the  defendant  is  the  plaintiff  entitled 
to?  Answer  what  portion  of  the  crops,  if  any, 
ia  plaintiff  entitied  to. 

"(3a)  Does  the  defendant  owe  the  plaintiff 
anything,  and,  if  so,  how  moch? 

"(4)  How  much  actual  damages,  if  any,  is  the 
defendant  entitled  to  on  account  of  plaintiff  se- 
questering the  three  bales  of  cotton  herein? 
Answer  such  sum  as  yon  find,  if  any. 

"(5)  Did  the  plaintiff  act  with  good  inten- 
tion (believing  that  he  had  a  right  to  make 
the  levy  of  the  writ  of  sequestration)  when  he 
had  the  sheriff,  through  bis  deputy,  J.  O.  E31is, 
to  levy  on  and  seize  the  three  bales  of  cotton 
in  this  suit?  Answer  Tes'  or  'No,'  as  you 
may  find. 

"(6)  If  yon  have  answered  special  issue  No. 
5  in  the  negative,  then  how  much  exemplary 
damages  is  the  defendant  entitied  to  from 
plaintiff  for  the  wrongful  act,  if  any?  Answer, 
giving  the  amount.  If  any. 

"The  burden  rests  on  the  plaintiff  to  prove 
his  case  by  a  preponderance  of  the  evidence. 

"The  burden  rests  on  tbe  defendant  to  prove 
his  cross-action  by  a  preponderance  of  the  evi- 
dence. 

"Ton  are  the  exclusive  judges  of  the  facta 
proven,  the  credibility  of  the  witnesses,  and 
the  weight  to  be  given  their  testimony,  but  the 
law  you  must  receive  from  the  court,  which  is 
herein  given  you,  and  you  will  be  governed 
thereby." 

Special  charge  Na  4: 

"How  many  acres  of  said  farm  did  defendant 
plant  in  corn,  and  what  was  the  average  yield 
per  acre  in  bushels  produced  thereon,  and  the 
market  value  per  bushel  of  such  com  in  the  fall 
of  .1818?" 

The  jury  answered  the  special  Issues  sub- 
mitted by  the  court  as  follows:  Nou  1, 
"Yes;"  No.  2,  "Money  rent;"  No.  8,  "None;" 
No.  4,  "$4;"  No.  5,  "No;"  No.  6,  "$250." 
And  In  answer  to  the  requested  issne  they 
found  that  15  acres  of  the  farm  waa  planted 
In  com;  that  25  bushels  t>er  acre  was  pro- 
duced'; and  that  it  was  worth  $2  per  busheL 

Upon  the  answers  of  the  Jury  Judgment 
was  rendered  against  the  plaintiff,  Kuboia, 
on  his  suit,  and  in  favor  of  tbe  defendant, 
Tom  Mlkulasdk,  on  his  croes-blU  for  $4 
actual  damages  and  $250  exemplary  dam- 
age&    J.  E.  Kubena  has  awealed. 

The  plaintiff  sought  to  testify  that  tbe 
reasonable  rental  value  of  the  land  used  I^ 
the  defendant  during  the  year  1918  was  one- 
fourth  of  tbe  cotton  and  cottmi  seed  and  one- 
third  of  the  com  raised  cm  said  land  by  the 
tenant  during  Said  year.  Upon  the  objection 
of  the  defendant,  the  court  rejected  the  testi- 
mony. Aiqpellant  makes  such  rejection  the 
ground  of  his  first  assignment 

[1-1]  We  think  the  testimony  was  admis- 
sible, and  that  its  rejection  was  error.  Ap- 
pellant pleaded  that  he  had  rented  appellee 
tbe  farm  for  1918,  and  that  there  waa  no 
agreement  as  to  the  amount  of  rent  to  be 
paid,  and  that  under  such  contract  ot  rental 
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he  wu  endUed  to  the  reasonable  rental 
value  of  the  land,  whldi  he  alleged  to  be 
one-fourth  of  the  cotton  and  cotton  seed  and 
one-third  of  the  com  raised  on  the  same 
during  the  rental  year.  It  Is  well  settled 
that,  where  one  rents  premises  to  another 
without  a  stipulated  sum  being  agreed  upon, 
It  is  Implied  that  the  tenant  will  pay  the 
landlord  the  reasonable  rental  value  for  the 
use  of  the  premises  rented.  It  was  therefore 
admissible  for  appeUant  to  testify  as  to  the 
reasonable  rental  value  of  hie  farm,  and  the 
court  erred  In  holding  to  the  contrary.  This 
error,  however,  was  cured  by  the  verdict  of 
the  jury.  It  was  the  contention  of  appel- 
lee that  he  rented  the  farm  for  the  year  1918 
for  the  stipulated  sum  of  S216.  In  answer  to 
special  Issues  Nos.  1,  2,  S,  and  3a,  the  Jury 
found  upon  sufficient  evidence,  In  effect,  that 
there  was  an  imderstanding  between  appel- 
lant and  appellee  as  to  the  sum  to  be  paid 
as  rental,  and  that  such  sum  was  to  be 
paid  in  money,  and  that  ai>pellee  had  paid 
the  sum  so  agreed  upon,  and  that  he  owed 
appellant  nothing.  These  findings  of  the 
jury  rendered  the  inquiry  as  to  the  reason- 
able rental  value  of  the  farm  immaterial, 
as  appellant  could  recover  the  reasonable 
rental  value  only  where  there  was  no  stipu- 
lated rental  agreed  upon. 

[4]  By  the  second  assignment  It  Is  Insist- 
ed that  the  court  erred  In  permitting  apt)el- 
lee  to  testify  that  In  January,  1919,  appel- 
lant came  to  his  house  to  collect  rents  for 
the  year  1918,  and  that  he  told  him  that  he 
h^d  paid  him  the  full  amount  of  $215  r^it, 
which  was  the  amount  of  rent  that  they  had 
agreed   upon. 

AppeUant  is  in  no  position  to  complain  of 
the  admission  of  this  testimony,  as  It  Is 
shown  on  the  second  page  of  the  statement 
of  facts  that  before  the  testimony  complain- 
ed of  was  admitted  appellant  had  testified 
as  follows: 

"During  the. early  part  of  Jannary,  1919,  I 
went  to  see  the  defendant,  who  lives  several 
miles  from  where  I  live,  about  the  rents  due 
on  the  last  three  bales  of  cotton  raised  in  1918, 
as  well  as  the  corn  rents  for  the  year  1918. 
At  that  time  the  said  three  bales  of  cotton 
and  a  part  of  the  com  was  still  on  my  farm 
and  in  the  posseBsion  of  the  defendant.  The 
defendant  told  me  he  did  not  owe  me  any  more 
rents,  stating  that  he  had  paid  me  all  that  he 
owed  me,  and  that  I  had  agreed  to  take  $215 
for  the  rental  of  said  farm  for  the  year  1918, 
and  that  he  had  already  paid  me  that  much 
and  would  not  pay  me  any  more." 

By  the  third  assignment  it  is  Insisted,  In 
effect,  that  the  court  erred  In  giving  to  the 
jury  paragraph  No.  1  of  the  main  charge.  In 
that  such  charge  Informed  the  Jury  what  ef- 
fect a  finding  In  the  negative  to  special  issue 
No.  1  would  have  upon  the  issues  involved. 

We  do  not  think  the  charge  complained  of 
by  this  assignment  Is  subject  to  the  objeo- 
tiOQ  urged. 
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By  the  fifth  and  gUth  assignments  it  Is  In- 
sisted that  the  court  erred:  First,  in  sub- 
mitting the  question  of  actual  damages  to 
the  Jury,  In  that  there  was  no  evidence  to 
warrant  the  submission  of  such  questloD; 
and,  second,  in  submitting  the  question  of 
exemplary  damages,  in  that  there  was  no 
evidence  Justifying  the  submission  of  that 
question. 

By  appellee's  cross-action  no  recovery  was 
asked  tor  the  cottcm  seised  under  sequestra- 
tion, nor  for  Its  value,  and,  though  such 
prayer  had  been  made,  no  such  recovery 
could  be  had,  as  the  cottoh  had  been  recover- 
ed by  quashing  of  the  seqnestratl<Mi  proceed- 
ings (Gardner  v.  Bell,  14  Tex.  Civ.  App. 
866,  38  S.  W.  239;  Lawson  v.  Goodwin,  37 
Tex.  Civ.  App.  484,  84  S.  W.  279),  but  by 
his  answer  he  alleged  as  his  actual  damages 
the  following  Items:  $50  paid  by  him  as  at- 
torney's fees;  $4  for  the  loss  of  two  days 
in  attending  court;  and  $30.50  for  the  de- 
cline in  value  of  his  cotton  while  it  was  held 
imder  the  writ  of  sequestration — a  total  sum 
of  $84.50.  He  also  alleged  and  prayed  for 
exemplary  damages  In  the  sum  of  $500. 

Tbe  undisputed  evidence  shows  that  there 
was  no  depreciation  In  the  value  of  the  cot- 
ton during  the  time  It  was  held  under  the 
writ  but,  to  the  contrary,  the  evidence  shows 
that  It  was  worth  two  cents  per  pound  more 
at  the  time  It  was  released  than  when  It 
was  seized,  and  therefore  no  damage  of  that 
kind  was  shown  to  exist  by  reason  of  audi 
aelzure^  and  as  appellee's  cross-action  was 
not  for  tbe  cotton  or  its  value,  but  only  for 
the  Items  of  actual  damages  above  named, 
he  was  not  entitled  to  recover  aay  actual 
damages  imless  he  can  do  so  upon  proof  of 
payment  of  attorney's  fees  or  loss  of  time  in 
attending  court 

[5]  It  Is  apparent  from  the  verdict  of  the 
Jury  that  the  only  actual  damages  they 
awarded  appellee  was  for  tbe  sum  of  $4 
for  loss  of  two  days'  time  In  attending  court, 
and  that  they  awarded  him  nothing  for  at- 
torney's fees  paid  by  him.  Indeed,  It  is 
well  settled  by  the  decisions  of  our  courts 
that,  while  the  payment  of  attorney's  fees 
may  be  considered .  in  awarding  exemplary 
damages  In  a  proper  case,  sudi  payment 
cannot  be  awarded  In  such  cases  as  the  one 
now  before  us.  Yarborougb  ▼.  Weaver,  6 
Ttex.  Giv.  App.  216,  26  S.  W.  468;  Strauss 
V.  Dnndon,  27  S.  W.  50B;  Landa  v.  Obert,  45 
Tex.. 642;  H.  ft  T.  O.  Ry.  Co.  v.  Oran,  49 
Tex.  841. 

[6]  In  the  last  case  cited  the  court  held 
that  coun.sel  fees  for  the  prosecution  of  plain- 
tttTs  demand  for  damages  are  not  to  be  re- 
garded In  estimating  actual  damages,  but 
may  be  considered  by  the  Jury,  In  a  proper 
case,  In  fixing  the  amount  of  exemplary 
damages.  It  is  equally  well  settled  that  In 
no  case  can  the  value  of  d^endant's  time 
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loBt  Ib  attending  oourt  in  the  trial  of  the 
anlt  against  him  be  allowed  as  an  element 
at  actual  damage.  Harris  ▼.  Elnberg,  4S 
Tex.  78;  Craddock  t.  Goodwin,  54  Tex.  578; 
Salado  College  v.  Davis,  47  Tex.  131 ;  Vanoe 
T.  Undsey,  60  Tex.  280;  McCloskey  v.  San 
Antonio  Traction  Co.,  102  S.  W.  1116. 

We  have  reached  the  conclusion  that  there 
was  neither  evidenoe  nor  law  justifying  the 
Bubmlaaion  of  the  question  of  actual  dam- 
ages to  the  Jury,  and  it  therefore  follows 
that  the  verdict  of  the  Jury  finding  that  ap- 
pellee suffered  actual  damages,  and  the  Judg- 
ment rendered  upon  such  finding,  are  unsi^h 
ported  by  any  evidence  and  cannot  stand. 

[7]  It  is  also  well  settled  that,  where  no 
actual  damages  are  recoverable,  no  exem- 
plary damages  can  be  awarded. 

From  what  has  been  said  it  Is  apparent 
that  we  have  reached  the  conclusion  that  so 
much  of  the  Judgment  as  decrees  a  recov- 
ery of  actual  and  exemplary  damages  in  fa- 
vor of  appellee  should  be  reversed  and  ren- 
dered in  favor  of  appellant,  and  it  la  so  or- 
dered. 

There  being  no  error  in  the  Judgment  in 
favor  of  appellee  on  appellant's  claim  for 
rent,  that  portion  of  the  Judgment  should 
be  affirmed. 

At  a  former  day  of  this  term  we  entered 
an  order  reversing  the  Judgmentt  of  the 
court  below  and  remanding  the  cause.  Up- 
on further  consideration  of  the  record  we 
have  reached  the  conclusion,  that  the  judg- 
ment should  be  affirmed  in  part  and  in  part 
reversed  and  rendered,  as  above  indicated. 
Our  former  order  is  therefore  set  aside  on 
our  own  motion,  and  judgment  entered  in 
accordance  with  this  opinion. 

Affirmed  in  part,  and  reversed  and  render* 
ed  in  part 


STONE  et  al.  v.  LIGHT  et  al.    (No.  9519.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Dec.  24,  1920.) 

1.  Husband  and  wife  <^=3273(  10) —  Purchaser 
of  community  property  from  surviving  spouse 
not  charged  with  duty  to  see  price  applied  to 
community  debts. 

A  surviving  spouse  is  authorized  by  law  to 
sell  community  property  for  the  payment  of 
debts,  and  the  purchaser  of  such  property  so 
sold  is  not  charged  with  the  duty  to  see  the 
purchase  money  is  applied  to  the  payment  of 
the  community  debts. 

2.  Husband  and  wife  9=3273(9)— Fact  husband 
had  changed  form  of  oommunlty  debt  and 
payee  did  not  change  character. 

The  fact  that  a  surviving  husband  had 
changed  the  form  of  a  community  debt  and  the 
payee  prior  to  bis  sale  of  community  property 
to  pay  debts  did  not  make  the  debt  any  the 
less  a  community  debt. 


3.  Hmbaad  aad  wift  «s>276(a)— CoMHaaity 
administrator  authorized  to  lali  property, 
though  there  were  no  debts. 

A  surviving  husband,  having  qualified  as 
cozsmunity  admimstrator,  had  authority- to  »eR 
community  property  without  the  existence  of 
debts,  and  Iiis  failure  to  sign  deed  to  the  pur- 
chaser as  community  administrator  would  not 
olfect  its  validity. 

4.  Husband  and  wife  «=»273(I0)  —  Punshaser 
from  surviving  husband  obligated  to  prove 
only  eommunl^  debts,  status  of  oommunlty 
property,  and  faet  grantor  was  survivor. 

In  trespass  to  try  title  by  heirs  of  a  deceas- 
ed wife  against  the  purchaser  from  the  sarviv- 
ing  husband  who  sold  to  pay  community  debts, 
defendant  purchaser  was  reqoired  only  to  show 
the  existence  of  community  debts  to  justify  the 
sale  to  him  by  the  surviving  husband,  together 
with  the  fact  of  the  land  being  conanunity  prop- 
erty and  his  grantor  the  survivor  of  the  commu- 
nity. 

5.  Evidenoe  «» 1 83 (1 5)— Copy  of  deed  proper- 
ly admitted  without  affidavit  as  to  loss  of  or 
Inability  to  produce  original. 

Under  Temon's  Sayles'  Ann.  Civ.  St  1914, 
art  7749,  in  trespass  to  try  title  by  heirs  of  a 
deceased  wife  against  the  purchaser  from  the 
surviving  husband,  who  sold  to  pay  community 
debts,  certified  Cupy  of  deed  from  the  surviving 
husband  to  defendant  purchaser  Iteld  property 
admitted  in  evidence,  though  there  was  no  af- 
fidavit made  to  show  loss  of  or  inability  to  pro- 
duce the  original. 

6.  Appeal  and  error  «=>I050(I)— Adnissloa  at 
oopy  of  deed  without  aflldavH  of  loss  harmless 
where  faet  otherwise  testified  to. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  7749,  in  trespass  to  try  title  by  heirs  of  a 
deceased  wife  against  the  purchaser  from  the 
surviving  husband,  who  sold  to  pay  community 
debts,  any  error  in  admitting  in  evidence  with- 
out affidavit  made  to  show  loss  of  or  inability 
to  produce  the  original  certified  copy  of  deed 
from  the  surviving  husband  to  defendant  pur- 
chnser  held  harmless  to  plaintiff  heirs;  the  sur- 
viving husband  having  testified  pri^r  to  the  of- 
fer in  evidence  that  he  had  so  deeded  the  land 
to  the  pnrcliaser. 

.Appeal  from  District  Ck>urt,  Eastland 
County;   B.  A.  HiU,  Judge. 

Suit  by  Leroy  Stone  and  others  against  O. 
J.  Llprht  and  others.  From  Judjnnent  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

R.  W.  Haynie,  of  Abilene,  for  appellants. 
Burkett,  Andei-son  &  Orr,  of  Eastland,  for 
appellees. 

BUCK,  J.  This  la  a  suit  in  form  of  tres- 
pass to  try  title  to  one-half  undivided  inter- 
est in  the  east  one-half  of  the  northwest  one- 
fourth  of  section  No.  5,  block  4,  Houston  & 
Texas  Central  Railway  Company  survey,  in 
Eastland  county,  instituted  by  the  children 
of  Mrs.  Catherine  Stone,  deceased,  former 
wife  of  M.  T.  Stone,  against  O.  J.  Ught  and 
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Wife,  Mrs.  Mattle  Ugtat,  and  tbe  States  Oil 
Corporation,  in  the  district  court  of  Eastland 
county.  Tlie  Lights  answered  by  plea  of  not 
guilty,  a  general  denial,  a  plea  of  three-year 
limitation,  a  plea  of  purchase  for  a  valuable 
consideration  from  the  father  of  plaintiffs, 
who  had  qualified  as  community  administra- 
tor of  the  estate  of  himself  and  liis  deceased 
wife,  and  also  that  tbe  sale  of  the  land  by 
said  M.  T.  Stone  was  In  order  to  pay  com- 
munity debts.  Tbe  States  Oil  €!orporation 
adopted  tbe  answer  of  the  Lights,  and  spe- 
cially pleaded  that  It  held  an  oil  and  giis 
lease  on  said  land  from  its  owners,  the 
Lights.  The  cause  was  tried  before  a  Jury 
on  special  issues,  and  in  answer  to  which 
the  Jury  found: 

(1)  That  the  sale  on  or  about  January, 
1909,  of  the  land  by  M.  T.  Stone  to  his 
brother-in-law,  W.  N.  Wells,  was  a  bona  fide 
sale,  and  not  one  made  for  the  purpose  of 
obtainlns  a  loan. 

(2)  That  the  trnnnfer  of  the  property  by 
M.  T.  Stone  to  O.  J.  Light  was  made  for  the 
purpose  of  paying  community  debts  of  the 
said  Stone  and  bis  deceased  wife. 

(3)  That  there  existed  a  necessity  for  the 
sale  of  the  land  for  the  purpose  of  paying 
such  community  debts. 

(4)  That  the  recitation  In  the  deed  from 
W.  N.  Wells  and  wife  to  M.  T.  Stone  that 
the  consideration  had  been  paid  out  of  tbe 
separate  estate  of  said  M.  T.  Stone  was  not 
made  for  the  purpose  of  placing  the  title  to 
said  property  In  the  separate  estate  of  M. 
T.  Stone. 

Upon  this  verdict  the  court  entered  Judg- 
ment for  the  defendant,  and  the  plaintiffs 
have  appealed. 

The  evidence  tends  to  show  the  following 
state  of  facts  to  wit:  Mrs.  Catherine  Stone 
died  June  25,  1908,  leaving  surviving  ber 
seven  children,  one  of  them  having  died 
shortly  after  tbe  mother's  death.  At  the  time 
of  her  death  the  family  occupied  as  a  home- 
stead 160  acres  of  land,  being  the  northwest 
one-fonrth  of  section  No.  5,  block  No.  4,  Hous- 
t(4i  &  Texas  Central  Railway  Company  sur- 
vey, tbe  east  one-half  of  which  is  in  contro- 
versy. Prior  to  the  death  of  Mrs.  Stone  Mr. 
Stone  had  bought  the  land  from  the  railroad 
company,  paying  $106  in  cash,  and  giving 
seven  vendor's  lien  notes  for  the  balance  of 
$640.  He  owed  these  notes  at  the  time  of 
his  wife's  death,  besides  some  $350  communi- 
ty debts  to  other  parties.  Stone  was  bard 
pressed  financially  after  his  wife's  death, 
and  iu  January  thereafter  he  sold  the  prop- 
erty to  W.  N.  Wells,  his  wife's  brother  and 
a  single  man,  for  a  recited  conslderatiou 
of  $1,800,  of  which  $900  was  recited  to  be 
paid  in  cash,  and  $900  evidenced  by  a  note 
due  one  year  from  date.  This  deed  was  ex- 
ecuted by  Stone  as  community  administra- 
tor, he  having  qualiSed  as  such  prior  there- 
to. On  June  10,  1909.  W.  N.  Wells  recon- 
veyed  the  property  to  M.  T.  Stone  for  a  re- 
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I  cited  consideration  of  $1,900,  of  which  $1,- 
200  was  recited  to  be  paid  In  cash,  and  the 
afflumptloD  of  a  $700  incumbrance  on  the 
land  due  the  W\,  C.  Belcher  Land  Mortgage 
Company.  This  deed  was  not  put  of  record, 
and  on  May  8,  1913,  Wells  and  his  wife,  be 
having  married  in  the  meantime,  by  another 
deed  conveyed  tbe  same  property  to  Stone 
for  tbe  same  recited  consideration.  Wells 
never  testified  and  Stone  was  the  only  one 
who  testified  as  to  the  purpose  of  these  deeds, 
one  from  Stone  to  Wells,  the  other  from 
Wells  to  Stone.  He  stated  that  it  was  for 
the  purpose  of  getting  a  loan  on  the  home- 
stead; that  his  lawyer  told  him  it  would 
be  necessary  for  blm  to  leave  tbe  prc^ertj- 
and  abandon  it  as  a  homestead,  and  that  in 
compliance  with  this  advice  he  took  bis  chil- 
dren and  left  the  county  for  some  three 
months ;  in  tbe  meantime  Wells  secured  tlie 
loan  from  the,  Belcher  tiand  Mortgage  Com- 
pany; that  no  consideration  other  than  the 
notes  was  passed  t>etween  the  parties.  The 
last  deed  from  Wells  to  Stone  recited  that 
the  consideration  from  Stone  was  pnid  out 
of  tbe  separate  estate.  The  first  deei)  from 
Wells  to  Stone  was  made  to  Stone  "and  his 
heirs."  At  the  time  of  the  first  convey- 
ance 'from  Wells  to  Stone  the  former  paid 
the  latter  the  $700  secured  from  the  mort- 
gage company,  with  which  Stone  paid  at 
le.ost  $500  on  community  del>ts.  and  used  the 
balance  towards  tbe  support  of  bis  family. 

On  May  8.  1913,  M.  T.  Stone  conveyed  t  > 
J.  B.  Cunningham  tbe  north  one-half  of  bis 
homestead  for  a  cash  recited  consideration 
of  ?225  and  the  assumption  of  the  $700mort 
gage  ccHnpany  note  given  on  tbe  entire  tract. 
On  May  12,  1914,  Cunningham  reconveyed 
this  property  to  Stone.  No  cash  considera- 
tion passed  between  tbe  parties  in  either 
at  these  traqsactlons.  On  March  22,  1915, 
M.  T.  Stone  conveyed  to  O.  J.  Light  the  east 
one-half  of  the  original  ICO  acres  for  a  re- 
cited oonsidei-atlon  of  $230,  to  be  paid  in 
property,  and  the  assumption  by  Light  of  the 
Bplcher  Land  Mortgage  Company  note  on  tbe 
entire  160-acre  tract  recited  to  be  $1,000. 
Stone  signing  the  deed  individually,  and  not 
as  community  administrator.  In  reality 
Light  paid  and  agreed  to  pay  $990  for  the 
land,  including  tbe  note  for  $700  and  inter- 
est thereon  to  the  mortgage  company.  At 
the  time  of  the  purchase  and  for  several 
years  prior  thereto  Light  lived  with  his  fa- 
ther, a  near  nelgtabor  to  tbe  Stones,  and 
knew  of  the  death  of  Mrs.  SttMie,  the  exist- 
ence of  children,  and  the  qualification  of 
Mr.  Stone  as  community  survivor.  At  the 
time  Mr.  Stone  sold  the  land  he  told  Light 
tliat  be  bad.  to  sell  it  in  order  to  save  his 
other  land.  He  stated  to  Light  that  he  was 
in  hard  drenmstances  and  owed  debts  and 
could  not  borrow  tbe  money.  Light  paid  the 
full  market  value  of  the  land  at  tbe  time. 

[1-3]  We  think  the  eWdenee  is  ami)le  to 
sustain  the  validity  of  the  sale  by  Stone  ta 
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Light  npon  either  of  two  gitmnds,  either  aa 
a  sale  by  the  surviving  spouse  to  pay  com- 
mtulty  debts  or  as  a  sale  by  the  community 
administrator.  The  evidence  shows  that 
Stone  had  been  owing  ever  since  his  wife's 
death  debts  contracted  during  their  mar- 
riage. The  loan  secured  by  Wells  from  the 
Beldier  Land  Mortgage  Company  was  made 
apparently  for  the  purpose  of  getting  money 
to  pay  community  debts  then  owing,  and 
Stone  never  paid  this  loan  so  secured  up  to 
the  time  the  land  in  controversy  was  pur- 
chased by  Light.  The  surviving  spouse  Is 
authorized  by  law  to  sell  community  proper- 
ty for  the  payment  of  debts,  and  the  pur- 
chaser of  such  property  so  sold  Is  not  charg- 
ed with  the  duty  of  seeing  that  the  purchase 
money  is  applied  to  the  payment  of  communi- 
ty debts.  Morse  v.  Nlbbs,  150  S.  W.  766,  writ 
refused;  Wlthrow  v.  Adams,  4  Tex.  Civ. 
App.  438,  23  S.  W.  43T,  writ  refused ;  Ashe 
V.  Tungst,  65  Tex.  631.  The  evidence  in  the 
instant  case  shows  without  contradiction  that 
at  the  time  Light  bought  this  land  Stone  ow- 
ed community  debts.  The  fact  that  he  had 
changed  the  form  pf  the  debt  and  the  payee 
does  not  make  the  debts  to  the  mortgage 
"comi>any  any  less  a  community  debt.  .More- 
over, Stone  having  qualified  as  a  community 
administrator,  he  had  authority  to  sell  the 
community  property  without  the  existence 
of  debts,  and  his  failure  to  sign  the  deed  as 
community  administrator  would  not  affect 
the  validity  thereof.  Jones  t.  Jones'  Heirs, 
15  Tex.  143,  65  Am.  Dec.  174 ;  Primm  v.  Bar- 
ton, 18  Tex.  206;  Dawson  v.  Holt,  44  T^ 
174,  178;   Jones  v.  Harris,  139  S.  W.  69. 

[4]  Appellants  urge  that  the  court  erred 
in  refusing  to  give  their  specially  requested 
charge  that  the  burden  of  proof  was  on  de- 
fendants below  to  show  the  existence  of  cir- 
cumstances authorizing  the  sale  of  the  prop- 
erty— that  Is,  the  existence  of  community 
debts.  The  evidence  shows  without  contra- 
diction that  Light  assumed  a  debt  of  $700 
on  the  entire  homestead,  and  that  he  gave 
two  cows  valued  at  $120  and  the  use  of  the 
tract  for  the  current  year.  Hence,  It  be- 
comes Immaterial  whether  the  charge  given 
by  the  court,  to  wit,  that  "In  all  civil  actions, 
the  burden  of  proof  Is  upon  the  party  having 
the  affirmative  of  an  allegation  to  establish 
the  same  by  a  preponderance  oC  the  evi- 
dence," would  have  been  sufficient  If  the  evi- 
dence had  been  contradictory  upon  this  point 
The  evidence  showed  unmistakably  the  ex- 
istence of  community  debts,  which  Is  all  the 
purchaser  is  required  to  show.  In  addition  to 
the  fact  of  the  land  bring  community  proper- 
ty and  the  grantor  the  survivor.  Norwood 
V.  King,  165  S.  W.  366,  writ  refused. 

We  do  not  think  question  No.  4,  in  which 
the  Jury  was  asked  whether  the  sale  by 
Stone  to  W.  N.  Wells  Was  a  bona  fide  sale  or 
one  made  for  the  purpose  of  effecting  a  loan, 
and  which  the  Jury  answered  that  It  was  a 
bona  flde  sale,  la  a  material  Inquiry,  and 


therefore  we  ovomle  the  tenth  assignment 
attacking  the  finding  of  the  Jury  as  to  thia 
issue.  Light's  title  in  no  way  depended  uiKm 
the  question  of  whether  it  was  or  was  not 
a  bona  flde  sale. 

[S,  I]  The  eighth  assignment  is  directed  to 
the  overruling  of  plaintiffs'  exception  to  tiie 
introduction  in  evidence  of  the  certified  copy 
of  the  deed  from  Stone  to  Light,  dated 
Miarch  22, 1916,  because  no  affidavit  was  made 
to  show  the  loss  of  or  inability  to  produce 
the  original.  Article  7749,  V.  S.  Tex.  Civ. 
Statutes,  under  the  ttUe  of  "Trespass  to  Try 
TlUe,"  provides: 

"It  shall  not  be  necessary  for  the  plaintiff 
to  deraign  title  beyond  a  common  source,  and 
proof  of  a  common  source  may  be  made  by  the 
plaintiff  by  certified  copies  of  the  deeds  showing 
a  chain  of  title  to  the  defendant  emanating  from 
and  under  such  common  source;  but  before  any 
such  certified  copies  shall  be  read  in  evidence 
they  shall  be  filed  with  the  papers  of  the  suit 
three  days  before  the  trial,  and  the  adverse 
party  served  with  notice  of  sacfa  filing  as  in 
other  cases ;  provided,  that  such  certified  copies 
shall  not  be  evidence  of  title  in  the  defendant, 
unless  offered  in  evidence  by  him;  and  th^ 
plaintiff  shall  not  be  precluded  from  making 
any  legal  objection  to  such  certified  copies,  or 
the  originals  thereof,  when  introduced  by  the 
defendant" 

Appellees  state  under  their  counter  i>ropo- 
sltion  to  this  assignment  that  the  certified 
copy  of  this  deed  was  duly  filed  the  required 
length  of  time  before  the  trial  and  due  no- 
tice given  plaintiffs'  attorneys,  which  fact 
appellants  do  not  deny.  This  article  seems 
to  dispense  with  proof  of  the  Inability  of  a 
party  to  a  suit  to  produce  an  original  deed 
or  other  papers  to  show  that  he  claimed  un- 
der a  common  source.  Under  such  artiide. 
copies  can  be  used  without  first  accounting 
for  the  absence  of  the  original.  Ogden  & 
Johnson  v.  Bosse,  86  Tex.  336,  24  8.  W.  798. 
Article  3700  of  the  Revised  Statutes,  provid- 
ing for  the  admission  in  evidence  of  deeds 
or  instruments  recorded  for  a  period  of  10 
years  In  the  office  of  the  county  clerk,  and 
providing  the  method  to  be  followed  for  the 
Introduction  of  a  certified  copy  of  su<Si  re- 
corded Instruments  where  the  <»'IginaI  has 
been  lost  was  originally  passed  in  1846. 
Article  7749  was  originally  passed  in  1871, 
some  25  years  later,  and  provides  a  method 
of  proving  titie  by  means  of  certified  copies 
of  the  instruments  on  file  with  tiie  county 
clerk  without  first  accounting  for  the  loss 
of  the  originals.  The  last  artide  la  appar- 
ently a  modification  or  extension  of  the  for- 
mer. We  believe  no  error  was  committed  in 
admitting  the  certified  copy  in  evidence,  giv- 
ing full  force  to  the  undenied  statement  of 
appellees  that  it  was  on  file  with  tiie  papers 
of  the  case  3  days  befbre  the  trial.  But,  If 
any  error  was  committed,  it  is  harmless  er- 
ror, inasmuch  as  M.  T.  Stone,  without  ob- 
jection, testtfled  prior  to  the  offer  of  the  copy- 


Digitized  by 


Google 


Tex.) 


WAlliACE  V.  WELia 

(228  S.W.) 


nil 


tbat  he  had  deeded  to  O.  X  Light  the  land  In 
«ontrover8y. 

All   aasignments  are  overruled,  and  the 
Judgment  Is  affirmed. 


WALLACE 


•t   al.  V.  WELLS 

(No.  9411.) 


•t  al. 


(Coart  of  Civil  Appeals  of  Texas. 
Dec.  18,  1920.) 


Ft  Worth. 


1.  RellgioHs  sooletlea  9s»9— Election  of  trus- 
tees by  majority  faotlon  deprived  former 
trustees  of  authority. 

Under  Rev.  St.  arts.  1159,  1212,  relating 
to  religious  societies,  where  tbere  were  never 
two  separate  and  distinct  "Churdies  of  Christ" 
established  in  a  town,  but  were  at  all  times 
merely  two  factions  of  the  same  church,  the 
majority  faction  of  which,  in  the  manner  au- 
thorized by  such  church  as  the  proper  method, 
elected  new  trustees  on  a  specified  date,  such 
election  took  away  all  aathoilty  previously 
existing  in  other  and  former  tmstees. 

2.  Religloas  societies  «=35  — No  assumption 
trustees  given  authority  to  enaot  by-laws  In 
contravention  of  statute. 

It  cannot  be  assumed  that  the  charter  of 
a  church,  in  granting  to  the  board  of  trustees 
power  to  make  by-laws,  gave  the  trustees  an- 
thority  to  enact  by-laws  in  contravention  of  the 
Btatntes  relating  to  corporatiohs,  as  power  to 
exclude  a  majority  of  the  church  members 
displacing  the  board  of  trustees. 

Appeal  from  District  Coxirt,  Palo  Pinto 
County;   J.  B.  Knth,  Judge. 

Suit  by  J.  M.  Wallace  and  others  against 
T.  M.  Wells  and  others.  From  Judgment 
for  defendants,  plaintiffs  appeal.    Afflrmed.- 

Bonldln  &  Surles  and  S.  D.  Ooewlck,  all 
of  KDneral  Wells,  for  appellants. 

Penix,  Miller,  Perkins  &  Dean,  of  Mineral 
Wells,  for  appellees. 

CONNER,  O.  J.  J.  M.  Wallace  and  other 
named  plaintiffs  as  trustees  for  the  "Church 
of  (jurist"  of  Mineral  Wells,  Tex.,  instituted 
this  suit  against  T.  M.  Wells  and  other  nan^ 
ed  defendants  as  trustees  of  the  "Pentecoetkl 
Church  of  the  Nazarene"  of  Mineral  Wells 
to  recover  the  title  and  possession  of  lot  No. 
1  in  block  J  of  the  French  addition  to  the 
city  named. 

The  cause  was  aubmltted  to  a  Jury  upon 
special  Issues,  upon  the  answers  to  which  the 
court  entered  Judgment  In  favor  of  the  de- 
fendants^ and  the  plalntlfls  In  the  suit  have 
appealed. 

The  findings  of  the  Jury  are  not  questioned 
nor  is  there  any  contention  that  the  findings 
do  not  authorize  the  Judgment  rendered.  The 
contention,  and  the  only  one  before  vs  as 


preeoited  by  tlie  appellants^  first  assignment 
of  error,  is  that  a  peremptory  Instruction  In 
their  favor  should  have  been  given  as  re- 
quested upon  the  undisputed  facts. 

The  fticts.  In  substance  and  so  far  as  nec- 
essary to  state  them,  are  that  the  deed  from 
the  common  source  of  title,  under  whom  all 
parties  to  this  litigation  claimed,  was  Bt&de 
to  J.  M.  Wallace  and  others  named  as  trus- 
tees in  a  charter  incorporating  the  Church 
of  Christ  at  Mineral  Wells.  At  the  .time  of 
procuring  this  charter  there  was  a  schism 
or  divisiMi  ammig  the  members  of  the  church, 
and  J.  M.  Wallace  and  his  associates  ccmsti- 
tuted  the  minority,  it  appearing  that  the  ma- 
jority of  the  membership  had  withdrawn 
themselves  from  the  minority  and  begun  wor- 
ship at  another  place.  The  charter  named 
J.  M.  Wallace  and  others  as  trustees  with 
power  to  make  by-laws,  the  only  one  of 
which  appearing  in  the  evidence  is  the  one 
authorizing  the  trustees  named  in  the  char- 
ter to  supply  all  vacancies  in  the  board  of 
trustees  arising  fromr  death,  resignation,  or 
otherwise  by  a  vote  of  those  remaining.  At 
a  subsequent  date,  however,  there  was  a  re 
approachment  and  recondlation  by  the  foo< 
tions  of  the  church,  and  they  agraln  proceed- 
ed as  a  united  body,  after  which  the  church 
as  a  wliole,  In  the  usual  manner  of  such  se- 
lections, elected  or  selected  a  new  board  of 
trustees  composed  of  A  L.  Woodward  and 
others,  whor  as  trustees,  on  the  10th  day 
of  March,  1910,  In  due  form  and  for  a  valu- 
able consfderaticn  conveyed  the  lot  in  con- 
troversy to  the  appellees. 

The  substance  of  the  contention  of  i^ypel- 
lants  seems  to  he  that,  inasmudti  as  the  title 
was  vested  In  them  by  the  comnA>n  source, 
and  Inasmuch  as  the  board  of  trustees  named 
In  the  charter  remained  the  same  as  so  nam- 
ed, except  as  vacancies  had  been  filled  as  pro- 
vided in  the  by-laws,  the  legal  title  never 
passed  out  of  them,  and  that  the  deed  ftom 
the  subsequent  trustees  at  the  Church  of 
Christ  to  appellees  was  not  operative,  Inas- 
mndi  as  no  title  in  that  board  of  trustees 
existed.  We  have  been  unable  to  adopt  ap- 
pellants' contentions.  There  was  evidence 
tending  to  show  and  the  Jury  found  that  the 
charter  was  procured  by  the  minority,  and 
that  the  majority  members  of  the  Church  of 
Christ  did  not  ccmsemt  to  be  incorporated 
or  have  knowledge  of  the  application  there- 
for, nor  did  the  majority  memfbers  ever  rati- 
fy or  adc^t  the  charter  or  act  thereunder, 
but,  OD  the  contrary,  at  all  times  worshipped 
in  a  congregational  capacity.  The  original 
deed  from  Mrs.  Fort,  the  common  source, 
was  to  J.  M.  Wallace  and  others  as  "trus- 
tees ot  the  Church  ot  Christ,  •  *  *  for 
the  use  and  benefit"  "of  said  church,  *  *  * , 
to  have  and  to  hold  to  said  trustees  and 
their  successors  In  office."  Article  1212,  Rev. 
•Statutes,  provides: 
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"Any  religions  sodetjr,  charitable,  benevo- 
lent, literary,  or  social  association  (other  than 
collegps,  nniTerslties,  academies  or  seminaries), 
and  also  any  military  or  fire  company,  may, 
by  the  consent  of  a  majority  of  its  members, 
become  a  body  corporate  under  this  title,  elect- 
ing directors  or  trustees,  and  performing  such 
other  things  as  are  directed  in  the  case  of 
other  corporations;  and  when  so  organised 
shall  have  all  the  powers  and  privileges,  and 
be  subject  to  all  the  restrictions  in  this  title 
contained,  for  the  objects  named  in  the  char- 
ter, and  shall  have  the  same  power  to  make 
Ity-laws  for  the  regulation  of  their  affairs  as 
other  corporations." 

It  thus  appears  that  It  is  the  majority  and 
not  the  minority  of  the  members  of  a  reli- 
gious society  which  Is  authorized  to  procure  a 
charter  of  Incorporation,  and  when  such  ma- 
jority do  so  ItH  members  are  required  to 
elect  directors  or  trustees. 

11]  Another  article  of  the  statutes  relat- 
ing to  corporations  and  pertinent  herein, 
namely,  1159,  provides  that  "the  directors 
or  trustees  shall  have  the  general  manage- 
ment of  the  affairs  of  the  corporation."  So 
that  It  cannot  be  said,  we  thinly,  under  the 
statutes,  that  the  charter  vested  In  the  trus- 
tees therein  named  the  property  in  contro- 
versy beyond  the  power  of  disposition  on  the 
part  of  the  church.  There  was  evidence  tend- 
ing to  show,  and  the  Jury  found,  among  oth- 
er things,  that  there  was  never  two  separate 
and  distinct  Churches  of  Christ  established 
in  Mineral  Wells;  there  were  at  times  merely 
two  factions  of  the  same  church,  the  ma- 
jority of  which,  in  the  manner  authorized 
by  that  church  as  the  proper  method,  elect- 
ed new  trustees  on  the  9th  day  of  March, 
1916,  thus  taking  away  all  aathority  that 
may  have  theretofore  existed  in  3.  M.  Wal- 
lace and  other  former  trustees.  See  Stogner 
V.  Laird,  145  S.  W.  644;  Jarrdl  v.  Sproles, 
20  Tex.  Civ.  App.  387,  49  S.  W.  904;  C^ark 
V.  Brown,  108  S.  W.  421;  Brown  v.  Clark, 
102  Tex.  323.  116  S.  W.  860,  24  L.  B.  A.  (N. 
S.)  670. 

[2J  But,  if  it  be  admitted  that  the  charter 
had  the  effect  of  constituting  both  factions 
of  the  church  as  a  corporated  body,  and  that 
J.  M.  Wallace  and  the  others  named  as  trus- 
tees in  the  ctmrter  were  thus  lawfully  em- 
powered to  hold  all  property  of  the  church 
and  to  make  by-laws  for  the  government  of 
the  incorporated  body,  and  that  the  charter 
or  act  of  iucoriMration  cannot  be  questioned 
In  this  collateral  action,  It  must  nevertheless 
follow,  we  think,  that  appellants  were  prop- 
erly adjudged  to  be  without  right  The  par- 
ticular power  relied  upon  by  appellants  to 
peiitetuate  the  existence  of  their  own  body 
of  trustees  and  thus  exclude  a  power  in  the 
nAijority  of  the  church  members  to  displace 
them  by  others  Is  not  a  power  to  be  foimd 
In  the  charter.  It  Is  to  be  found  only  in 
the  b.v-laws  enacted  by  the  board  of  trustees . 


after  the  procurement  of  the  charter.  In 
granting  the  power  to  make  by-laws  it  can- 
not be  assumed  that  the  trustees  were  given 
authority  to  enact  by-laws  in  ctHitraventioa 
of  the  terms  of  the  statutes,  and  the  stat- 
utes, as  is  to  be  implied  from  the  articles 
already  quoted  and  expressly  provided  by 
article  1158,  also  pertinent  to  this  case,  au- 
thorize the  election  of  a  board  of  trustees 
by  the  "mantoers"  of  the  ootporatioo.  The 
last  article  reads: 

"The  secular  affairs  of  a  religions  corpora- 
tion shall  be  under  the  control  of  a  board  of 
trustees,  to  be  elected  by  the  members  of  such 
corporation;  and  the  title  to  all  property  of 
any  such  corporation  shall  vest  in  such  trus- 
tees." 

It  thus  appears  by  reading  articles  1158 
and  1212  that  the  Church  of  Christ  even  as 
an  incorporated  body  had  authority  by  vote 
or  selection  by  a  majority  of  the  members  to 
elect  as  they  did  a  board  of  trustees,  which, 
when  done,  of  course  transferred  all  power 
of  the  former  board  to  that  of  the  new  board 
and  vested  In  such  new  board  the  title  to  ail 
property  of  the  coriroration  with  power  to 
dispose  of  the  sam& 

We  conclude  tliat  under  the  undisputed 
evidence  and  upon  the  verdict  of  the  Jury  the 
judgment  below  was  the  proper  one,  and 
that  therefore  appellants'  assignment  of  er- 
ror should  be  overruled,  and  tite  Judgmoit 
aflirmed. 


BONHAM  et  al.  v.  FUCH8  et  al.    (No.  803«.) 

(Court  of  CivQ  Appeals  of  Texas.    Galveston. 

Jan.  13,  1921.     Rehearing  Deiied 

Feb.  10,  1921.) 

1.  Municipal  corporations  «=»5 1— Statute  lim- 
iting to  taxpayers  right  to  vote  at  election 
on  abolition  of  oorporata  exlsteeoa  not  In- 
valid. 

Const,  art.  6,  {  2,  giving  the  right  of  suf- 
frage, with  certain  restrictions  and  exceptions, 
to  all  persons  not  disqualified  under  section  1, 
does  not  apply  to  municipal  elections.  In  view 
of  section  3;  and  hence  Vernon's  Sayles'  Ann. 
CSv.  St.  1914,  art  1079,  providing  that  at  as 
election  on  the  questiMi  of  aboUsliing  the  cor- 
porate existence  of  a  municipality  only  resident 
property  taxpayers  may  vote,  is  not  invalid. 

2.  Constltnttonal  law  «=348— Statute  not  held 
void  unless  clearly' contrary  to  Constltutiea. 

An  art  of  the  Legislature  should  not  be 
held  void  by  the  courts  unless  it  dearly  vio- 
lates some  express  or  necessarily  implied  pro- 
vision of  the  Constitution. 

3.  Statutes  e=s>64 (4)— Invalidity  of  provision 
requiring  voter's  name  to  appear  on  last  as- 
sessment roll  held  net  to  invalidate  etatato 
presoribing  qualifications. 

If  the  provision  of  Vernon's  Sayles'  Ann. 
av.  Ht  1914,  art  1079,  that  at  an  election 
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ma  to  abiMaUBg  tite  corporate  existence  of  a 
mnnieipality,  all  legally  qualified  votera,  who 
Are  resident  taxpayers,  "aa  shown  by  the  last 
asaessment  roll,"  shall  be  entitled  to  vote,  la 
invalid,  ita  Invalidity  doea  not  destroy  the  en- 
tire statute. 

4.  Mnnlclpal  corporatloaa  «=35l— Potltloa  to 
oontost  olectloa  on  abolition  of  corporate 
oxistence  held  not  demurrable. 

In  a  proceeding  to  contest  an  election  on 
the  question  of  abolishing  the  corporate  ezlat- 
ence  of  a  municipality,  a  petition  alleging  that 
challenged  votera  were  not  taxpayers  was  not 
■object  to  demurrer,  even  though  the  provision 
of  Vernon'a  Styles'  Ann.  CSv.  St.  1914,  art. 
1079,  requiring  the-  names  of  voters  to  ap- 
pear on  the  last  aasessment  roll,  was  invalid. 

5.  Munlolpai  corporations  «=>5 1— Statuto  re- 
qairlng  aames  of  votera  to  appear  oi  last 
assessment  roll  not  Invalid. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
3.079.  requiring  the  names  of  voters  at  an  elec- 
tion on  the  question  of  abolishing  the  corporate 
existence  of  a  municipality  to  appear  on  the 
last  asaessment  roll,  is  not  invalid. 
Gravea,  J.,  diasenting. 

Appeal  from  District  Court,  Harris  County; 
Swing  Boyd,  Judge. 

Proceeding  by  P.  O.  Bonham  and  others 
against  E.  E.  Fucbs  and  others.  From  a 
Jaclgment  dismissing  the  suit,  plaintiffs  ap- 
peal.    Reversed  and  remanded. 

Van  Velzer  &  Tork,  of  Houston,  and  T.  S. 
Johnson,  of  Austin,  for  appellant!. 
Jones  &  Jones,  of  Houston,  for  appellees. 

PLEASANTS,  0.  J.  This  Is  a  proceeding, 
under  the  statute,  contesting  an  election  held 
In  the  city  of  West  Houston,  Harris  county, 
on  the  4tb  day  of  May,  1920,  to  determine 
whether  the  corporation  should  be  abolished. 

The  returns  of  the  election  show  that  the 
proposition  to  abolish  the  corporation  re- 
ceived a  majority  of  24  out  of  a  total  of  ISO 
Totes. 

One  of  the  grounds  upon  which  this  result 
Is  contested  is  that  63  of  the  voters  at  the 
election  whose  votes  were  received  and  count- 
ed in  favor  of  abolishing  the  corporation — 

"were  not  qualified  or  entitled,  under  the  laws 
of  the  state  of  Texas,  to  vote  at  said  election, 
aa  the  last  assessment  roll  of  said  city  of  AVest 
Houston  before  said  election,  being  for  1019, 
doea  not  show  them  to  be,  and  none  of  them 
are,  listed  as  resident  pro^rty  taxpayers  in 
said  city  of  West  Honaton,  where  such  elec- 
tion was  held,  and  none  of  said  voters  paid  a 
tax  on  property  in  said  city  for  the  year  1919, 
and  do  not  pay  tax  on  property  therein,  and 
are  not  taxpayers,  and  were  not  taxpayers 
when  said  election  was  held,  but  their  votea 
were  cast  and  counted  at  said  election." 

A  general  demnrrrer  interposed  by  defend- 
ants to  plaintiffs'  petition  was  sustained  by 
the  trial  court,  and,  plaintiffs  declining  to 
amend,  their  suit  was  dismissed. 
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The  trial  Jndge  in  sustaining  the  general 
demurrer  gave  the  following  reasons  for  bis 
ruling: 

"The  action  of  the  court  in  snatalning  this 
general  demurrer  is  based  on  the  belief  of  the 
court  tbat  so  much  of  the  statute  contained  in 
article  1070,  Vernon's  Sayles'  Revised  Stat-' 
utes,  as  requires  the  name  of  the  voter  to  be 
shown  by  the  last  assesstnent  roll  of  a  city 
or  town  as  a  prerequisite  of  the  right  to  vote, 
is  in  conflict  with  article  6,  |§  2,  8. 

"The  Constitution  of  the  state  of  Texas 
provides  that  all  male  persons  not  subject  to 
certain  named  disqualifications  shall  be  per- 
mitted to  vote  in  all  elections.  It  is  conceded 
that  in  this  election,  a  prospective  voter  aball 
be  a  resident  property  taxpayer  in  the  city  or 
town  where  auch  election  is  to  be  held;  and 
it  is  contended  on  the  part  of  the  contesting 
plaintiffs  that  the  words  'as  shown  by  the  last 
assessment  roll'  of  such  city  or  town  should 
be  given  effect  by  the  court  in  considering  their 
petition  and  the  evidence  which  they  seek  to 
introduce  in  support  of  it. 

"Courts  have  been  very  jealous  of  any  effort 
to  restrict  the  suffrage  of  citizens,  and  the 
Constitution  having  enumerated  those  restric- 
tions, including  the  necessity  for  a  poll  tax  or 
affidavit  in  lieu  of  a  poll  tax,  it  would  seem 
that  the  Legislature  is  without  'authority  to 
add  additional  restrictions  or  qualifications,  or 
to  provide  for  a  procedure  which  would  have 
that  effect.  Not  only  is  it  without  specific  au- 
thority to  enact  such  a  qualification  or  re- 
striction, but  so  much  of  the  statute  aa  re- 
quires the  name  of  the  voter  or  the  fact  of 
the  voter's  qualification  to  be  shown  by  the 
last  assessment  roll  is  contrary  to  the  purpose 
and  spirit  of  the  Constitution  and  cannot  be 
given  effect." 

Under  appropriate  assignments  of  error  ap- 
X)ellant8  challenge  the  ruling  of  the  trial 
court  sustaining  the  demurrer,  and  contend 
that  article  1079,  Vernon's  Sayles'  Statutes, 
prescribing  the  qualifications  of  voters  at 
elections  held  for  the  purpose  of  determin- 
ing whether  the  corporation  of  a  city  or  town, 
incorporated  under  the  general  Incorporation 
statute,  should  be  abolished,  is  not  in  con- 
flict with  sections  2  and  3,  art.  6,  of  the  Con- 
stitution of  this  state.  The  statute  cited 
provides: 

"All  persons  who  are  legally  qualified  voters 
of  the  state  and  county  in  which  any  such 
election  is  ordered,  and  are  resident  property 
taxpayers  in  the  city  or  town  where  such 
election  is  to  be  held,  as  shown  by  the  last 
assessment  roll  of  ■such  city  or  town,  shall  be 
entitled  to  vote  at  such  election." 

Article  6  of  our  Constitution,  giving  the 
right  of  suffrage,  declares,  first,  in  section 
1,  what  class  of  persons  shall  not  be  permit- 
ted to  vote  In  this  state;  and  by  sections  2 
and  3  confers  the  right  of  suffrage,  with  cer- 
tain restrictions  and  exceptions,  upon  all 
persons  in  tliis  state  not  included  in  any  of 
the  classes  named  in  section  1.    Section  2  pre- 


£=>For  other  cases  see  same  topic  and  KGT-NITMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1114 


228  SOUTHWESTBBN  BEPOBTEB 


(Tex. 


BCiibee  the  general  quallflcatlons  of  an  elec- 
tor In  this  state.    Section  3  provides: 

"All  qnaliiied  electors  of  the  state,  as  here- 
in prescribed,  who  shall  have  resided  for  six 
months  immediately  preceding  an  election 
within  the  limits  of  any  city  or  corporate  town, 
'  shall  have  the  right  to  vote  for  mayor  and  all 
other  elective  officers:  but  in  all  elections  to 
determine  expenditure  of  money  or  aasnmption 
of  debt,  only  those  shall  be  qnalified  to  vote 
who  pay  taxes  on  property  in  said  city  or  in- 
corporated town." 

[1]  The  majority  of  thia  court  cannot  agree 
with  the  learned  trial  Judge  that  these  provi- 
sions of  the  Ck>nstitutlon  can  be  construed  as 
prohibiting  the  Legislature  from  prescribing 
that,  in  elections  held  to  determine  whether 
the  corporation  of  a  city  or  town  should  be 
abolished,  only  persons  who  are  property  tax- 
payers in  the  city  or  town  shall  be  allowed 
to  vote,  nor  from  further  providing  the  rule 
by  which  the  election  officers  are  to  deter- 
mine whether  the  person  who  offers  to  vote 
at  such  an  election  is  a  taxpayer  in  the  dty 
or  town. 

Such  inhibition  is  attempted  to  be  read  in- 
to these  provisions  of  the  Constitution  by  the 
application  of  the  rule,  expressio  unlus  est 
excluslo  alteriUB.  This  rule,  which  is  never 
infallible,  and,  in  the  opinion  of  the  writer, 
ia  rarely  a  safe  oae  to  follow  in  constitution- 
al constructiim,  cannot  be  applied  to  these 
provisions  of  the  Constitution. 

We  think  that  section  3,  above  quoted, 
shows  upon  its  face  that  the  makers  of  the 
Constitution  did  not  intend  by  the  provision 
of  section  2  of  this  article  to  confer  and  reg- 
ulate the  right  of  suffrage  in  municipal  elec- 
tions in  cities  and  towns,  because,  if  section 
2  confers  such  right,  the  first  clause  of  sec- 
tion 3,  giving  the  right  to  all  qualified  elec- 
tors of  the  state  having  the  prescribed  resi- 
dence in  the  city  or  town  in  municipal  elec- 
tions held  for  selecting  municipal  officers, 
was  a  wholly  unnecessary  provision,  and 
would  not  have  been  incorporated  in  that 
section.  In  addition  to  this,  the  use  in  sec- 
tion 3  of  the  words  "qualified  electors  of  the 
state"  indicates  that  the  previous  section 
was  only  intended  to  confer  and  regulate  the 
right  of  suffrage  in  general  elections  affeqt- 
ing  the  state  as  a  whole. 

If  this  interpretation  is  sound,  it  is  just  as 
apt  and  reasonable  an  application  of  the  rule 
"that  the  expression  of  the  one  Is  the  exclu- 
sion of  the  other"  to  hold  that,  by  giving  the 
right  of  suffrage  in  municipal  elections  for 
municipal  officers  to  all  qualified  electors  of 
the  state  who  have  resided  in  the  municipal- 
ity six  months  next  preceding  the  election, 
the  makers  of  the  Constitution  meant  to 
deny  to  such  electors  the  right  to  vote  at  a 
municipal  election  held  for  any  other  pur- 
pose, as  to  hold  that,  by  the  succeeding 
provision  of  the  section  restricting  the  right 
of  suffrage  in  municipal  elections  to  deter- 


mine ezpenditnre  of  money  or  aasnmption  of 
debt  to  taxpayers  in  the  municipality.  It  was 
intended  to  give  the  right  of  suffrage  in  mu- 
nicipal elections  for  any  other  purpose  to  all 
qualified  electors  of  the  state  who  shall  have 
resided  in  the  municipality  for  six  months 
next  preceding  the  election,  and  It  Is  there- 
fore clear  that  the  application  of  the  rule 
stated,  gets  us  nowhere  in  arriving  at  the 
meaning  of  these  sections  of  the  Constitu- 
tion. 

[2]  An  act  of  the  Legislature  aboold  not 
be  held  void  by  the  courts  unless  it  clearly 
violates  some  express  or  necessarily  implied 
provision  of  the  Constitution.  Brown  v.  City 
of  Galveston,  97  Tex.  1,  75  S.  W.  495. 

In  the  case  of  Graham  v.  City  of  Greenvilie, 
67  Tex.  63,  2  S.  W.  742,  it  U  held  that  the 
provision  in  section  4  of  article  6  of  the  Con- 
stitution, that  "in  all  elections  by  the  peoide 
the  vote  shall  be  by  ballot,"  did  not  render 
invalid  the  act  of  the  Legislature  authoriz- 
ing a  vote  of  the  Inhabitants  of  territory 
adjoining  an  incorporated  city  to  determine 
whether  the  territory  should  be  annexed  to 
the  dty,  to  be  taken  otherwise  than  by  bal- 
lot While  this  decision  is  not  directly  in 
point,  it  seems  to  us  that  there  was  much 
stronger  reason  for  the  contentiwt  that  the 
statute  in  that  case  was  invalid  than  cam  be 
advanced  in  support  of  appellees'  contention 
in  this  case.  The  dedsion  is  based  upon  the 
theory  that  the  general  provisions  in  the  Con- 
stitution in  regard  to  elections  does  not  in- 
clude elections  of  this  kind,  and  to  this  ex- 
tent it  supports  our  conclusions. 

In  the  subsequent  case  of  State  v.  City  of 
Waxahachle,  81  Tex,  626,  17  S.  W.  348,  the 
holding  in  the  Graham  Case,  supra,  was  ex- 
pressly approved  and  followed. 

[3,  4]  It  is  not  entirely  clear  from  the  con- 
dusions  of  the  trial  Judge  before  quoted  that 
be  intended  to  hold  that  the  portion  of  the 
statute  restricting  the  right  of  suffrage  to  tax- 
payers was  void,  but  only  that  portion  deny- 
ing the  right  of  a  taxpayer  to  vote  unless  his 
name  appeared  upon  the  assessment  roU.  If 
this  was  the  holding,  the  general  demurrer 
should  not  have  been  sustained,  because  the 
provision  requiring  the  voter's  name  to  ap- 
pear on  the  assessment  roll  was  not  such  an 
integral  part  of  the  statute  that  its  inval- 
idity would  destroy  the  entire  statute,  and 
plaintiffs'  petition  not  only  alleges  that  the 
names  of  the  challenged  voters  did  not  ap- 
pear upon  the  roll,  but  that  none  of  them 
pay  taxes  on  property  within  the  city,  "and 
are  not  taxpayers,  and  were  not  taxpayers 
when  said  election  was  held." 

[S]  We  are,  however,  of  opinion  that  the 
provision  requiring  the  names  of  the  voters 
to  appear  on  the  assessment  roll  is  not  in- 
valid. This  was  expressly  dedded  by  our 
Supreme  Court  In  the  case  of  City  of  Fort 
Worth  V.  Davis,  67  Tex.  225,  construing  a 
like  provision  in  the  statute  authorizing  of 
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an  electlan  for  a  adiool  tax.    In  tbat  'case 
the  court  says: 

"The  Constitution  prescribea  no  means  of 
aacertainlng  the  number  of  tazpaylng  qualified 
Toters  in  the  city.  The  duty  of  doing  this,  and 
the  consequent  right  of  selecting  such  means 
and  mode  of  doing  it  as  they  deem  best,  having 
reference  to  practicability  and  convenience, 
must  devolve  on  the  Iiegislature.  This  is  the 
express  provision  of  tde  Constitation  in  the 
section  authorizing  counties  and  cities  on  the 
coast  to  levy  a  tax  for  the  construction  of  sea- 
fvalls  and  breakwaters,  "upon  a  vote  of  two- 
thirds  of  the  taxpayers  therein  (to  be  ascer- 
tained as  may  be  provided  by  law).'  Article 
XI,  I  7.  From  the  necessity  of  the  case,  a 
like  provision  must  be  implied  in  the  clause 
we  are  considering.  A  reference  to  the  last 
assessment  roll  would  obviously  be  open  to  ob- 
jection as  inaccurate.  •  •  •  Absolute  accu- 
racy in  ascertaining  the  numbers  of  property 
taxpayers  who  were  also  qualified  voters  is 
laanifeatly  not  obtainable.  •  *  •  The  Leg- 
islature have  adopted  this  as  under  all  the  cir- 
cumstances the  best  test  and  there  are  nu- 
merous cases  which  seem  to  support  their  au- 
thority to  do  so." 

This  decision  seems  to  ns  to  be  condnsire 
of  this  question.  The  cases  of  Savage  t. 
TJmt>brie8,  118  S.  W.  883,  and  of  Solon  r. 
State,  M  Tex.  Cr.  B.  261,  114  S.  W.  349,  also 
snpport  this  view  of  the  law. 

It  follows  from  these  conclusions  that  the 
judgment  of  the  trial  court  should  be  re- 
versed and  the  cause  remanded,  and  it  has 
been  so  ordered. 

Beversed  and  remanded. 

GRAVES,  J.,  dissents. 

On  Behearlng. 
PER  OURIAM.    Rehearing  denied. 

GRAVEIS,  J.  (dissenting).  Inability  to 
agree  with  my  Associates  in  the  holding  made 
in  this  cause  imposes  the  statutory  duty  of 
entering  of  record  this  statement  of  the 
grounds  of  tbat  dissent. 

Irrespective  of  the  reasons  given  for  it, 
I  think  the  trial  court  was  correct  In  sustain- 
ing the  general  <)emurrer,  and  that  this 
court  should  have  affirmed  its  judgment. 

It  seems  to  me  plain  that  the  qualifications 
of  electors  prescribed  in  section  2  of  article  6 
of  our  Constitution,  taken  along  with  the 
provisions  of  the  other  sections  in  ,that  same 
article,  apply  to  an  election  of  this  kind — 
that  Is,  one  to  determine  whether  or  not  the 
corporate  existence  of  a  town  should  'be 
abcdlshed — and  that  it  was  clearly  adding 
something  to  those  quallflcatlons  to  require 
as  a  prerequisite,  as  article  1079  attempts 
to  do,  that  one  offering  to  vote  must  also  be 
a  resident  taxpayer  In  such  town,  as  shown 
by  Its  last  assessment  roll. 

As  I  read  It,  the  Constitution  not  only 
nowhere  authorizes,  but  by  necessary  im- 
plication forbids,  the  imposing  of  any  such 
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restriction  upon  voten  In  an  election  at  tbls 
character.  It  was  not  one  "to  determine 
expenditure  of  money  or  assumption  of  debt," 
and  therefore  not  within  the  only  class  as 
to  which  the  participants  may  be  restricted 
to  those  who  pay  taxes  on  property  within 
the  town.  Section  3,  article  6,  of  the  Consti- 
tution, quoted  in  the  majority  opinion. 

The  clear  Implication  from  this  language 
used  in  section  3  Is  that  in  all  other  elections 
the  wedding  garment  of  being  a  taxpayer 
Is  not  an  indispensable  prerequisite. 

The  holding  of  the  majority  that  section  2 
of  article  6  was  only  intended  to  confer  and 
regulate  the  right  of  suffrage  In  general 
elections  oovering  the  state  as  a  whole  is  un- 
supported by  cited  authority.  If  not  in  fact 
novel.  As  against  It  there  seems  to  me  to 
be  the  direct  former  pronouncement  of  this 
court  itself  in  Warrener  v.  lambrecht,  146 
S.  W.  633,  the  only  prior  case,  so  far  as  I 
am  aware,  Involving  an  interpretation  ,of 
this  particular  statute.  Yerpon's  Sayles' 
Bev.  St,  1079,  then  article  617a  The  vaUdlty 
of  the  statute  as  against  the  constitutional 
objection  sustained  by  the  trial  court  in  this 
suit  was  not  involved,  but  as  one  of  the 
grounds  upon  which  its  judgment  was  rested 
this  court  expressly  held  that  the  qualifica- 
tions of  a  voter  prescribed  In  section  2  did 
apply  to  an  election  under  this  article  to 
abolish  the  corporate  existence  of  a  town, 
its  language  being  as  f  (dlows : 

"Section  2  of  the  Constitution,  as  amended 
in  1902,  prescribing  the  qualifications  of  a 
voter,  in  addition  to  the  requirement  tbat  he 
shall  have  resided  in  the  state  one  year  and 
in  the  county  six  months,  provided  that  he 
must  have  attained  the  age  of  21  years,  be  a 
citizen  of  the  United  States  (unless  of  foreign 
birth,  in  which  event  he  must  have  declared 
his  intention  to  become  a  citizen  of  the  United 
States  in  accordance  with  the  federal  naturali- 
zation law),  and  must  have  paid  bis  poll  tax 
and  hold  a  receipt  therefor,  showing  the  same 
to  have  been  paid  before  the  1st  day  of  Feb- 
ruary next  preceding  the  election.  We  think 
the  proof  offered  at  the  trial  falls  short  of 
showing  that  the  19  persons  possessed  all 
these  prescribed  qualifications.  It  may  be  the 
fact  that  each  had  paid  his  poll  tax  for  1910 
was  sufficient  to  establish  tbat  each  was  21 
years  of  age;  but  the  proof  was  wholly  insuffi- 
cient to  show  that  each  was  a  citizen  of  the 
United  States,  or,  if  of  foreign  birth,  had,  at 
a  proper  time  before  the  election,  declared  his 
intention  to  become  a  citizen,  and  that  he  haa 
paid  his  poll  tax  before  the  1st  day  of  Febru- 
ary next  preceding  the  election  in  question." 

Likewise  our  Supreme  Court  made  the 
same  declaration,  applying  it  generally,  when 
on  rehearing  in  Koy  v.  Schneider,  221  S.  W. 
at  page  915,  in  defining  the  meaning  of  sec- 
tion 2,  It  says: 

"Which  prescribes  qualifications  of  voters  in 
all  elections  with  which  that  entire  article  [VI 
the  suffrage  article]  was  intended  to  deaL" 
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While  to  that  rase  the  court  by  divided 
bench  held  the  suffraKe  article  appllcahle  only 
to  what  it  characterizes  as  "governmental 
elections"  In  contradistinction  to  "primary 
elections  by  political  partlee,"  tliere  was  no 
division  upon  the  applicability  of  section  2  to 
the  kind  of  an  election  here  Involved,  for  the 
distinguished  Chief  Justice,  too,  in  his  very 
able  dissenting  opinion,  218  S.  W.  at  page 
484,  thus  declared  it: 

"I  maintain  that  the  language  of  this  section 
is  so  simple  and  plain  as  not  to  admit  of  con- 
struction or  refinement  by  courts,  and  that  It 
means,  steadily  and  unfailingly,  the  qualiflca- 
tions  it  prescribes  shnll  be  poRsessed  by  all 
voters  at  all  public  elections  in  the  state  which 
the  T.eg!slature  has  the  power  to  establish  and 
which  it  may  provide  by  law." 

Apart  from  these  direct  holdings  to  that 
effect,  however,  the  very  broad  use  of  the 
terms  "an  election,"  "any  election,"  "In  all 
elections  in  this  state,"  and  "In  all  elections," 
as  used  In  sections  2  and  3,  as  well  as  the 
phrases  "In  all  elections  by  the  people,"  and 
"voters  shall.  In  all  eases,"  appearing  in 
succewling  sections  4  and  5,  unmistakably, 
it  seems  to  me,  indicates  that  the  framers 
of  the  Constitution  intended  the  provisioua 
of  all  these  sections  to  apply  to  and  govern 
the  right  of  sutTrage  and  the  qualifications 
of  voters  in  at  least  any  and  all  governmental 
elections  held  by  virtue  of  the  authority  of 
the  people — that  Is,  under  a  law  enacted  by 
the  Legislature — whether  it  affects  the  state 
as  a  whole  or  only  a  portion  of  It  or  its 
people. 

There  Is  nothing  elsewhere  In  that  tostm- 
ment  limiting  the  meaning  of  the  term  "elec- 
tion" as  thus  used,  just  as  the  Supreme 
Court  held  there  was  not  In  discussing  amend- 
ed section  8  of  article  5  In  Ashford  v.  Good- 
win, 103  Tex.  491,  131  S.  W.  535,  Ann.  Caa. 
1913A,  600.  It  Is  inconceivable  to  assume 
that  the  same  simple  word  in  the  funda- 
mental law,  whose  terms  in  their  very  essence 
are  always  broad,  general,  and  intended  to 
be  easily  understood  and  liberally  interpret- 
ed, means  one  tiling  at  one  place  and  a  wholly 
different  one  at  another. 

Now  that  there  was  actually  held  here 
under  and  by  virtue  of  the  election  laws  of 
the  state,  and  in  accord  with  the  detailed 
procedure  therein  directed,  a  public  "gov- 
ernmental" election  Is  undisputed ;  indeed, 
that  fact  lay  at  the  foundation  of  the  suit 
and  was,  in  effect,  so  alleged  In  the  petition. 
Right  there  is  disclosed  the  difference — so 
distinctive  as  to  denude  those  cases  of  any 
bearing  upon  the  question  here — between 
Grahnm  v.  City  of  Greenville,  67  Tex.  63, 
2  S.  W.  742,  and  State  v.  City  of  Waxahachie, 
81  Tex.  626,  17  S.  W.  348,  cited  and  relied 
upon  by  the  majority,  and  the  ruling  facts 
of  this  case.  There  was  flo  question  of  the 
(pmlificatlons  of  Individual  voters  Involved 
in  either  of  those  holdings ;  on  the  contrary, 


the  fact  that  those  participating  were  legal- 
ly qualified  voters  under  the  laws  of  tbe 
state  was  expressly  recited,  and  the  court 
simply  decided  that  section  4,  art  6,  of  the 
Constitution,  did  not  require  public  elections 
to  be  held  to  determine  whether  or  not 
adjoining  territories  should  be  annexed  to  a 
city — that  is,  prescrilie  an  exclusive  method 
for  the  expression  thereon  of  the  will  of  the 
people  affected — and  that  an  act  of  the  Leg- 
islature under  which  that  result  might  be 
accomplished  by  another  method  was  not 
therefore  Invalid.  Unlike  the  situation  In  the 
case  at  bar,  the  facts  were  that  no  election 
was  held,  the  choice  of  the  Inhabitants  of 
the  adjoining  territory  being  evidenced  mere- 
ly by  signed  petitions  directed  to  the  city 
council.  Surely  that  is  a  far  cry  from  hold- 
ing that  when,  as  here,  the  prescribed  details 
of  the  procedure  for  that  purpose  are  follow- 
ed, and  a  formal  public  election  for  govern- 
mental purposes  pursuant  to  the  general  laws 
of  the  state  is  held,  the  qualifications  enu- 
merated in  the  Constitution  for  voters  in  all 
elections  by  the  people  do  not  apply  to  it 
Nor,  as  far  as  has  come  to  my  knowledge. 
Is  any  such  holding  by  an  appellate  court  In 
Texas  extant. 

If  the  foregoing  deductions  be  maintainable^ 
then  onr  Legislature  under  all  the  authorities 
(Koy  V.  Schneider,  218  S.  W.  480-481;  Id, 
221  S.  W.  at  page  005  [20] ;  Solon  t.  SUte. 
54  Tex.  Cr.  R.  261,  114  S.  W.  349;  Cooley*8 
Constitutional  Limitation,  {699;  10  A.  ft  Bl 
Ency.  Law,  673-576 ;  15  Cyc.  282 ;  8  R.  a  U 
par.  41),  had  no  more  power  to  add  a  qaali- 
flcatlon  not  provided  for  In  section  2  of  arti- 
cle 6  than  It  would  have  had  to  take  away 
any  one  of  those  that  was  therein  Included. 
That  much  also  being  tme,  how  could  tbera 
still  be  said  to  be  lacking  "a  clear  and  strong 
conviction  of  Incompatibility" — to  use  the 
expression  employed  in  Brown  v.  Galveston, 
97  Tex.  9,  75  S.  W.  492 — between  a  statuts 
saying  a  voter  must  be  a  taxpayer  and  a 
Constitution  which  requires  nothing  of  tbe 
kind? 

If  an  election  of  this  sort  Is  wholly  nngK>v- 
emed  by  the  Constitution,  and  the  Legisla- 
ture is  accordingly  unrestrained  by  any  of 
its  provisions  in  declaring  what  shall  be  the 
qualification  of  the  participating  voters,  it 
undoubtedly  had  the  power  to  say  that  they 
need  not  possess  any  of  the  qualifications 
mentioned  anywhere  in  the  Constitution.  To 
such  a  doctrine  of  legislative  omnipotence  I 
am  unwilling  to  lend  my  Judicial  autliorlty. 
Suppose,  instead  of  providing  to  this  artl<de 
1079  that  all  legally  qualified  voters  of  the 
state  and  county,  who  are  resident  property 
taxpayers  In  a  city  or  town,  shall  be  allowed 
to  vote  on  the  question  of  dissolvtog  the 
corporate  existence,  the  Legislature  had  said 
that  all  such  resident  property  taxpayers 
should  be  allowed  to  vote,  whether  or  not 
they  were  21  years  old,  of  sound  mtod,  or 
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residents  of  tbe  state  and  county,  or  had 
X>aid  a  poll  tax;  could  it  then  be  said  that 
the  act  was  valid? 

Wlthont  In  the  least  inveighing  against 
what  has  been  said,  it  might  tte  conceded 
that,  if  the  Legislatute  had  the  power  to 
say  that  only  taxpayers  should  be  allowed 
to  vote  In  this  sort  of  an  election,  its  au- 
thority to  further  prescribe  the  rule  or  meth- 
od by  which  tliat  fact  might  be  determined 
by  the  officers  of  the  election  would  not  be 
wanting;  for,  under  the  supposition  stated, 
the  enactment  would  not  amount  to  the  ad- 
dition of  anything  to  the  constitutional  quall- 
flcations  of_  electors,  but  would  merely  pro- 
vide a  way  for  determining  whether  or  not 
those  offering  to  vote  possessed  them.  SuO 
mere  regulations  by  the  Legislature  of  the 
oonditiooB  under  which  and  the  manner  in 
'Which  the  right  to  vote  shall  be  exercised, 
where  reasonable,  nondiscriminatory,  and  not 
In  themselves  Inhibited  by  tlie  Ckmstitution, 
have  uniformly  been  upheld.  Instances  of 
holdings  of  that  general  character  are  Savage 
T.  Umphries,  118  S.  W.  893,  and  Solon  v.  SUte 
(by  the  Court  of  Criminal  Appeals)  64  Tex. 
Cr.  R.  261,  114  S.  W.  849,  cited  in  the  major- 
ity opinion. 

This  protest  against  the  reversal  of  the 
trial  court's  Judgment  Is  respectfully,  but 
earnestly,  entered. 


HINE8,  Director  General  of  Rallroails,  v.  ED- 
WARDS St  al.     (No.  1196.) 

(Court  of  (Mvil  Appeals  of  Texas.    EI  Paso. 
March  10,  1921.) 

1.  Carriers  «=3229(2)— Measure  of  damage* 
for  negligent  Injury  of  cattle  carried  stated. 

The  measure  of  damages  for  negligent  in- 
jury by  carrier  of  cattle  carried  is  the  differ- 
ence between  their  market  value  as  they  would 
have  arrived  but  for  such  negligence  and  their 
market  value  as  they  did  arrive. 

2.  Carriers  «s»228  (3)— Testimony  held  no  evi- 
dence of  market  value  of  shipment  of  cat- 
tle Injnred. 

Testimony  that  by  reason  of  negligent 
handling  b;  carrier  of  cattle  carried  they  were 
depreciated  at  least  $5  per  head  does  mot  meet 
the  question  of  market  valoe  necessary  to  fix 
the  damages. 

S.  Evidence  «=9472(2)'— Testimony  m  to  dam- 
age to  cattle  held  inadmissible  as  Involving 
a  mixed  qaestlon  of  law  and  fact. 

TcstimoDy  in  action  for  negligent  injury 
of  a  shipment  of  cattle  that  they  were  depre- 
dated by  reason  of  such  injury  and  on  ac- 
count of  delay  in  shipment  and  rough  han- 
dling and  failure  to  receive  needed  (cod  and 
water,  at  least  $5  per  head,  is  inadmiggible,  as 
involving  a  mixed  question  of  law  and  fact. 
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Error  from  Haskell  CJounty  Court;  Jas. 
P.  Klnnard,  Judge. 

Action  by  S.  Edwards  and  another  against 
Walker  D.  Hines,  Director  General  of  Rail- 
roads. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

McConnell  &  Orissom,  of  Hadcell,  for  plaln- 
tiir  in  error. 

Murchison  &  Davis,  of  Haskell,  for  defend- 
ants in  error. 

HARPEnt,  0.  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  appellees  and  against 
the  Director  General  of  Railroads  for  $400 
as  damages  to  a  shipment  of  80  head  of  cat- 
tle from  Fort  Worth  to  Haskell,  Tex.,  by  rea- 
son of  negligence  in  handling,  delay,  and 
failure  to  furnish  oppcMrtuntty  to  feed  and 
water,  etc. 

Tried  before  the  court  without  a  Jury  and 
Judgment  rendered  for  plaintiffs,  from  which 
this  appeal. 

The  appellant  says  that  cause  should  be 
reversed  and  remanded  for  a  new  trial  be- 
cause the  court  erred  in  not  excluding  the 
testimony  of  one  of  the  plaintiffs  to  the  ef- 
fect "that  the  cattle  were  depreciated  at 
least  |5  per  head  on  account  of  delays, 
rough  handling,  and  the  failure  to  receive 
food  and  water,"  and  because  there  was  no 
evidence  of  the  true  measure  of  damages, 
viz.  "the  difference  between  the  value  of  the 
cattle  at  their  destination  in  the  condition 
in  whidi  they  arrived  there  and  the  condi- 
tion in  which  they  should  have  arrived." 

[1-S]  Accurately  stated,  the  rule  of  dam- 
ages in  actions  against  a  carrier  for  injury 
to  cattle  carried  by  it  and  Injured  by  negli- 
gence is  the  difference  between  the  market 
value  of  the  cattle  in  the  condition  la  which 
they  would  have  arrived  but  for  the  negli- 
gence of  the  defendant  and  their  market  val- 
ue in  the  condition  in  which,  by  reason  of 
such  negligence,  they  did  arrive.  The  only 
evidence  in  the  record  (statement  of  facts 
made  up  by  the  court)  to  bring  appellees' 
cause  of  action  within  this  rule  of  measure 
of  damages  is: 

"The  cattle  were  depredated  by  reason  of 
such  injury  and  on  account  of  the  delay  in  said 
shipment  and  rough  handling  they  received, 
and  their  failure  to  receive  the  food  and  wa- 
ter they  needed,  at  least  $5  per  head." 

This  testimony  does  not  meet  the  question 
of  market  value,  and  besides  was  inadrala- 
rible  for  the  reason  that  it  involved  a  mixed 
question  of  law  and  fact.  H.  4  T.  C.  Ry. 
Co.  V.  Roberts,  101  Tex.  418,  108  S.  W.  808; 
Ft.  W.  &  D.  C.  Ry.  Co.  V.  Gatewood,  185  S. 
W.  932;  Railway  Co.  v.  James,  190  S.  W. 
1139. 

So  there  is  no  basis  in  the  evidence  for 
the  Judgment  rendered. 

Reversed'  and  remanded. 
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SHOOK  V.  NEWSOME.    (No.  1 195.) 

(Court  of  Chvil  Appeals  of  Texas.     El  Paso. 
March  10,  1921.) 

1.  Trial  «=>2i5^Fallar0  to  apply  Instruction 
as  to  bnnlan  of  proof  to  special  Issae  hold 
not  error,  whore  there  was  ao  confliet. 

In  an  action  for  the  negligent  killing  of  a 
borrowed  mole,  where  all  the  evidence  as  to 
the  cause  of  the  death  of  the  mule  came  from 
defendant's  witnesses,  and  the  only  qnestion 
was  whether  the  manner  of  nse  of  a  hackamore 
in  handling  the  animal  was  negligence,  the  fail- 
ure to  extend  an  instruction  placing  the  burden 
of  proof  on  plaintifF  to  a  special  issue  requested 
by  defendant  as  to  whether  the  mule  died  as 
the  resnlt  of  any  act  of  negligence  of  defendant 
was  not  error.     (Per  Walthall,  J.) 

2.  Trial  «=32l  5— Failure  to  extend  Instmctlon 
on  burden  of  proof  to  special  Issue,  which 
was  the  sam»  as  another  Issue^  held  Mt  er- 
ror. 

In  an  action  for  the  negligent  killing  of  a 
borrowed  mule,  where  the  court  submitted  an 
issue  as  to  whether  the  death  of  the  mule  was 
caused  by  defendant's  negligence,  and  charged 
that  the  burden  of  proof  was  on  plaintiff,  and 
defendant  requested  a  special  issue  as  to  wheth- 
er the  mule  died  as  the  direct  or  proximate  re- 
sult of  any  negligence  on  his  part,  the  failure 
to  extend  the  instruction  on  the  burden  of  proof 
to  such  special  issue  waa  not  error,  as  the  ia- 
sne  was  the  same  as  that  submitted  in  the  gen- 
eral charge.    (Per  Harper,  C.  J.) 

Appeal  from  Haskell  County  0>urt;  Jas. 
P.  Klnnard,  Judge. 

Action  by  W.  T.  Newsome  against  M.  S. 
Shook.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

McConnell  &  Grissom,  of  Haskell,  for  ap- 
pellant. 

Murcbison  &  Davis,  of  Haskell,  for  appel- 
lee. 

WALTHAIiL,  J.  nils  case  presents  a  suit 
for  damages  for  the  negligent  killing  of  a 
mule,  of  the  agreed  value  of  $200,  brought 
by  appellee,  Newsome,  against  appellant, 
Shook.  The  special  issues  upon  which  the 
case  was  submitted  to  the  Jury  sufficiently 
show  the  matters  In  controversy. 

Under  the  issues  submitted  the  Jury  found 
that  Shook  borrowed  the  mule  In  question 
from  Newsome;  that  the  death  of  the  mule 
was  caused  by  the  negligence  of  Shook,  his 
agents  or  employees.  Following  the  above 
issue  the  court,  In  the  general  charge,  prop- 
erly defined  negligence,  and  placed  the  bur- 
den of  proof  upon  plaintiff,  Newsome,  to  es- 
tablish the  affirmative  of  the  foregoing  is- 
sues. 

Appellant  then  presented  to  the  court  his 
special  charge,  as  follows : 

"You  will  answer  the  following  issue  or  ques- 
tion:   Did  the  mule  in  controversy  in  this  case 


die  as  the  direct  or  proximate  resnlt  of  any  act 
of  ne^igence  on  the  part  of  the  defendant  or 
his  agent  or  employees?    Answer  yes  or  no." 

The  court  gave  the  tiutrge  as  submitted. 
The  Jury  answered  "yes,'' 

The  only  question  presented  on  this  appeal 
is  the  failure  of  the  court  to  extend  the 
burden  of  proof  and  make  it  apply  tu  the 
Issue  submitted  in  the  above  special  charge. 
The  court  had  already  placed  the  burden  ot 
proof  on  the  issue  of  negligence  on  plaintiff. 

[1]  The  special  charge  was  not  a  resub- 
mls^on  of  the  issue  of  negligence.  There 
was  no  controversy  in  the  evidence  as  to 
the  cause  of  the  death  of  the  animal.  Tlie 
%nly  controversy  was  on  the  first  Issue  as 
to  whether  Moore  borrowed  the  animal.  All 
of  the  evidence  as  to  the  cause  of  the  death 
of  the  animal  came  from  the  defendant's 
.witnesses,  and  it  only  remained  for  the  Jury 
to  determine  whether  the  use  and  the  manner 
of  the  use  of  the  hackamore,  by  defendant's 
employees,  in  handling  the  animal,  under  an 
of  the  facts  and  circumstances  disclosed  by 
the  evidence,  was  negligence.  In  other  words, 
on  the  Issue  of  negligence  the  plaintiff,  nndw 
the  circumstances  disclosed  by  the  record,  was 
not  called  upon  to  show  by  other  additional 
and  preponderating  evidence  any  fact  or 
circnmstance  other  or  different  from  that  dis- 
closed by  the  defendant's  employees  then 
,  handling  the  animal.  It  was  not  a  question 
of  comparison  of  evidence  between  conflicting 
statements  of  witnesses,  but  the  question 
was:  Does  the  undisputed  evidence  of  de- 
fendant's employees  show  negligence  in  their 
manner  of  handling  the  animal? 

Judge  HIGOINS  ooncnra  m  the  affirmance 
wily. 

Finding  no  reversible  error,  the  case  Is 
affirmed. 

HABPER,  O.  J.  (concurring).  This  action 
was  brought  by  Newsome  against  Shook  for 
the  value  of  a  mule.  For  cause  of  action 
plaintiff  alleged  that  he  loaned  the  mule  to 
defendant  and  through  the  neg^gence  of  the 
latter  it  was  killed.  From  a  Judgment  for 
$200  for  plaintiff,  defendant  has  appealed. 

The  only  question  presented  Is:  Did  the 
trial  court's  charge  sufficiently  place  the  bur- 
den of  proof  upon  plaintiff?  The  general 
charge  contains  the  following  special  Issues: 

(1)  Did  the  defendant  borrow  the  mole 
from  plaintiff? 

(2)  Was  the  death  of  the  mule  caused  by 
the  negligence  of  defeidant,  bis  agents  or 
employees? 

And  the  following: 

"The  burden  of  proof  is  upon  the  plaintiff  to 
establish  the  affirmattre  of  the  foregoing  qaoa- 
tions  by  a  preponderance  of  the  evidence." 
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At  the  request  of  the  defendant  the  court 
submitted  the  following  special  question: 

"Did  the  taiule  in  controversy  in  this  case  die 
as  the  direct  or  proximate  result  of  an;  act  of 
negUtrence  on  the  part  ot  the  defendant  or  his 
agents  or  employees?" 

[2]  The  assignment  and  proposition  is  that 
It  was  error  to  confine  the  diarge  on  the 
burden  of  proof  to  the  first  two  special  is- 
sues only,  and  not  to  specifically  extend  it' 
to  special  issue  No.  S.  There  was  no  error, 
because  question  No.  3  submits  the  same  is- 
sue as  question  No.  2,  viz.  the  negligence  of 
defendant  The  questions  were  dlflTerent  in 
form,  but  submitted  the  same  question  of 
fact,  the  answer  to  which,  pro  or  con,  deter- 
mined the  Issue. 


MONCRIEF  V.  SOUTHARD.    (No.    1198.) 

(Court  of  CItA  Appeals  of  Texas.    El  Paso. 
March  8,  1921.)  v 

Appeal  aad  error  «s>773  (2)— Appeal  will  be 
dismissed  for  failure  to  file  brief  as  required. 
Where  a  transcript  of  cm  appeal  has  been 
on  file  for  about  8  months,  and  the  appellant 
has  failed  to  file  briefs  as  required  by  law,  a 
motion  to  dismiss  will  be  allowed.  Rev.  St. 
art.  2115;  rule  39,  Court  of  Ciyil  Appeals  (142 
S.  W.  xiii). 

Appeal  fr<MU  Jones  County  Ckrart;  J.  F. 
Iiindsey,  Judge. 

Action  between  C.  E'.  Moncrief  and  Dallas 
Southard.  Fr(mi  a  Judgment  therein,  the  for- 
mer appeals.    Appeal  dismissed. 

H.  g.  Lattbtfore,  of  Fort  Worth,  for  appel- 
lant. 

Davoiport  ft  Hardwick,  of  Stamford,  for 
appdlee. 

HIGOINS,  J.  The  transcript  In  this  case 
has  been  on  file  since  June  14,  1920.  The 
case  was  submitted  in  this  court  on  February 
24,  1921.  On  February  9,  1921,  the  appellee 
moved  to  dismiss  the  appeal  because  of  the 
failure  of  the  appellant  to  file  briefs  as  by 
law  required.    The  motion  is  well  taken,  and 


the  appeal  is  accordingly  dismissed.    Article 
2115,  Revised  Statutes;  rule  39  of  the  C^ourt 
of  Civil  Appeals  (142  S.  W.  xUl). 
Appeal  dismissed. 


CHERRY  V.  BOWEN.    (No.  2392.) 

(Court  of  CSvil  Appeals  of  Texas.    Texarkana. 

March  21, 1921.    Rehearing  Denied 

March  24,  1921.) 

Appeal  from  District  Court,  Hunt  Ciounty; 
R.  R.  Neyland,  Special  Judge. 

Suit  by  W.  Ii.  Cherry  against  It.  M.  Bowen. 
Judgment  for  the  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Oeo.  S.  Perkins,  of  Oreenvflle,  for  appellant. 
Crosby  &  Harrell,  of  OreenviUe,  for  appellee. 

LEVT.  J.  The  appellant  filed  suit,  daiming 
that  he  was  the  owner  in  fee  simple  and  in  pos- 
session  of  2^2  acres  of  land,  and  that  he  had 
purchased  the  land  for  the  purpose  of  a  gin  lot; 
that  the  defendant  entered  upon  the  premises 
and  removed  all  material  placed  there  by  the 
plaintiff  for  building,  and  continues  to  interfere 
with  and  prevent  plahitiff's  free  access  to  the 
premises.  He  prayed  for  injunction  to  restrain 
the  defendant  "from  interfering  with  plaintiff's 
property  and  from  going  upon  the  lot,  and  from 
interfering  in  any  way  with  plaintiff's  right  of 
free  access  to  the  premises  and  the  right  to 
place  and  erect  on  said  premises  such  buildings 
and  machinery  aa  is  and  will  be  necessary  to 
maintain  and  operate  a  complete  and  suit- 
able gin  plant."  On  this  application  the 
court  granted  a  temporary  restraining  order 
as  prayed  for.  Iiater  the  defendant  filed  an 
answer  and  motion,  praying  that  the  temporary 
injunction  be  dissolved.  The  defendant  claimed 
to  have  a  valid  lease  contract  for  the  use  and 
occupancy  of  the  premises  for  the  year  1920. 
The  judge  heard  the  motion  to  dissolve  in  va- 
cation on  the  date  set  therefor,  and  both  par- 
ties offered  evidence.  After  hearing  the  evi- 
dence the  jadge  entered  an  order  "that  the 
temporary  writ  of  injunction  heretofore  issued 
on  May  11,  1920,  is  ordered  dissolved  and  dis- 
continued in  force  and  effect." 

It  is  believed  that,  in  view  of  the  evidence 
and  the  differences  between  the  parties,  this 
court  would  not  be  warranted  in  holding  that 
the  present  order  of  the  trial  judge  was  error. 

AfSrmed. 
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ABATEMENT  AND  REVIVAL 

▼.  DBATH  OF  PARTT  AMD  BEVIVAI. 
OF  ACTION. 

(A)  Abatement  or  Survival  o(  Action. 

^»58('/2)  (Ky.)  Actions  for  injaries  to  per- 
son do  not  survive. — Gross'  Adm'r  v.  Lcd- 
ford.  24. 


Action  for  alienation  of  affections  does  not 
•urvive.— Id. 

ACCORD  AND  SATISFACTION. 

Bee  Compromise  and  Settlement. 
<=>IO(l)    (Mo.)  Plaintiffs'  acceptance  of  pay 
ments  held  to  amount  to  an  accord  and  satis- 
faction.— Hallowar  v.  Mountain  Grove  Cream- 
ery Co.,  451. 

ACCOUNT  STATED. 

^=95  (Tex.Clv.App.)  Acknowledgment  of  cor< 

rectccBS  makes  an  account  stated. — Steger  t. 

Greer,  304. 

«s»6(2)  (Tex.CtvJkpp.)  Answer  to  unverified 

account   need   not  be   verified.— Markowitz   v. 

Davidson,  968. 

^=3 1 8  (2)    (Tex.Clv.App.)  Not     necessary     to 

prove  correctness  of  account  stated. — Steger  v. 

Greer,  304. 

«=>I9(3)    (Tex.CIV.App.)    Evidence     held     to 

show  correctness  of  items.— Steger  v.   Greer, 

804 

ACTION. 

See    Abatement  and  Revival;    Dismissal   and 

Nonsuit. 

II.   NATTTRE    AND    FORM. 

«s>27(l)  (Ky.)  Petition  held  to  state  cause  of 
action  for  fraud  in  sole  of  land. — Sellars  ▼. 
Adams,  424. 

m.   JOINBER,    SFUTITNO.    CONSOLI- 
DATION. AND  SEVERANCE. 

«=>45(3)  (Mo.)  (yonot  under  federal  Employ- 
ers' LiaDility  Act  properly  joined  with  count 
under  common  law. — Miller  v.  Schaff,  488. 
«::948(l)  (Tex.Clv.App.)  Quo  warranto  to 
oust  from  office  properly  joined  with  action  to 
recover  salary. — Pease  v.  State,  269. 

Causes  of  action   growing  out  of  the  same 
transaction  should  be  joined. — Id. 
^=.48(2)   (Ky.)  Actions  for  alienation  of  af- 
fections  and    for    criminal    conversation    may 
be  joined. — Gross'  Adm'r  v.  Ledford,  24. 
«=>48(3)   (Tex.Clv.App.)  Specific  performance 
and  to  foreclose  vendor's  Gen  properly  joined. 
— Gambrell  v.  Tatum,  287. 
«=950(l)   (Tex.CIVJilpp.)  Petition  against  sel- 
lers of  stock  who  agreed  to  drill  for  oil  held 
not  bad  for  misjoinder. — Frye  v.  Wayland,  975. 
<8=»56  (Tex.Clv.App.)  Court  has  discretion  in 
joining  causes  of  action. — Bain  r.  Coats,  671. 


«=357(2)  (Tsx.Clv.App.)  Actions  against  ex- 
ecutors and  sureties  held  properly  consolidated. 
—Bain  v.  Coats,  571. 

Consolidation  of  suits  held  not  to  effect  mis- 
joinder of  parties.— Id. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADULTERY. 

«=»I4  (Tsx.Cr.App.)  Evidence  held  to  shov 
intercourse  "withont  living  together."— Bur- 
nett T.  SUte,  239., 

ADVERSE  POSSESSION. 

I.  NATURE  AND  REQUISITES. 
(B)  Aetvsl  Poeeeealon. 

«=pl4  (Tex.Clv.App.)  That  personal  property 
was  on  farm  when  purchased  held  not  to  start 
limitations  running. — ^McGlasson  v.  Fiorella, 
264. 

(IB)    Dnratiom    and    Continuity    of    Poanea- 
■lon. 

«=s43(3)  (Tex.CivJ^pp.)  Variance  between 
description  in  petition  and  description  in  deed 
between  plaintiff  and  predecessor  harmless. — 
Morrison  v.  Bennette,  307. 
®=>44  (Tex.Civ.App.)  Vacancy  for  two-montb 
periods  between  successive  occupancies  held  not 
to  break  continuity  of  possession.- Morrison  ▼. 
Bennette.  307. 

®=>46  (Tex.  Civ.  App.)  Interruption  occurs 
where  adverse  claimant  recognizes  title  of  .dis- 
seisee.-(Collins  V.  Megason,  583. 
«=>50  (Tex.Clv.App.)  Recognition  of  title  of 
former  owner  breaks  continuity.— Collins  v. 
Megason,  683. 

«=397  (Tex.CIV.App.)  Evidence  held  to  show 
possession  for  the  five-year  period. — Collins  ▼. 
Megason,  688. 

(F)  Hostile  Otaaraeter  of  Poaaeasloa. 

«=380(2)  (Tex.Coiii.App.)  Tax  deed  held  a 
sufficient  memorandum  of  title  fixing  bound- 
aries of  possessor's  daim. — ^Temple  Lumber  Co. 
V.  Mackechney,  177. 

Reasonable   certainty   only   required  in  fix- 
ing boundaries  of  land.— Id. 

U.   OPERATION  AND   EFFECT. 
(B)   Title  or   Rlsht  Ao«nlred. 

$=3 1 07  (Tex.ComJlpp.)  Actual  possession  of 
part  does  not  give  constructive  possession  of 
whole  tract,  in  absence  of  daim  thereto.— 
Houston  Oil  Co.  of  Texas  t.  Ainsworth,  186. 
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m.  PUBASINO.  EVIDENCE.  TBIAI., 
AND  REVIEW. 

«=9lt4(l)  (Tex.Clv.App.)  Eridence  ieM  in- 
■ufScient  to  show  adverse  possession  of  per- 
sonal property  for  statutory  period. — McGlaa- 
son  T.  Fiorella,  254. 

«=all6(4)  (Tex.Clv.App.)  Instruction  defining 
"peaceable  possession"  held  correct.— Oollins  t. 
Megason,  583. 

Refusu  of  request  presenting  interruption  by 
recognition  of  title  paramount  error. — Id. 

Pleadings  held  to  present  the  issue  of  defend- 
ant's recognition  of  title  paramount— Id. 
®=3|I7  (Tex.Civ.App.)  Findings      that      both 
plaintiffs  and  defendant  acquired  title  held  not 
contradictory. — Collins  r.  Megason,  683. 

AGENCY. 

See  Principal  and  Agent 

ALTEi^ATION  OF  INSTRUMENTS. 

«=»7  (Tflx.Civ.App.)  Filling  in  blanks  in  oil 
lease  held  material  alteration. — Fleming  j. 
Head,  302. 

«=»ll(2)  (Tex.Civ.App.)  Alteration  of  note 
by  stranger  without  owner's  consent  or  knowl- 
edge does  not  render  note  inadmissible  in  ac- 
tion thereon. — Rus  v.  Farmers'  Nat.  Bank  of 
Sealy,  985. 

Alteration  by  stranger  does  not  change  status 
of  parties.— Id. 

«=>29  (Tex.Civ.App.)  Evidence  keld  to  show 
unauthorized  alteration  of  oil  leake  after  exe- 
cution.—Fleming  V.  Head,  302. 

ANIMALS. 

See  Carriers,  «=>2]  5-229. 

«=>36  (Tex.Cr.App.)  Complaint  must  allege 
tick  eradication  law  wag  effective  in  county. — 
Cornelius  v.  State,  564. 

Complaint  must  allege  that  undipped  catUe 
were  within  county. — ^Id. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Courts,  $=»231:  Criminal  Law, 
«s»1036-1186;    Exceptions,  BUI  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.   NATTTKE  AND  FORM  OF  REMEDT, 

€=»I4(4)  (Ky.)  No  cross-appeal,  in  absence  of 
motion  for  new  trial.— Baskett  v.  Crossfield, 
6T3. 

m.  DECISON8  REVTEWABI.E. 

(B)  Nature  of  Subjrct-Matter  and  Chsrae- 
ter  o(  Parties. 

«=943  (Tflx.Com.App.)  Supreme  Court  held 
without  jurisdiction  of  writ  of  error  to  Court 
of  Civil  Appeals  involving  point  of  admissibility 
of  evidence.— Haitt  ▼.  Xturia  Cattle  Co.,  551. 

<C)  Amoant  or  Valne  la  Controversr. 

4s»6l  (Ky.)  No  appellate  jnrisdiction  in  case 
of  two  notes  to  different  plaintiffs,  where  each 
note  under  $200.— White  (irocery  Co.  v.  Moore, 
670. 

(D)    Fluallty    of    Determlnatloa. 

4=366  (Ky.)  No  appeal  to  Court  of  Appeals 
except  from  final  order. — Farmers'  Bank  & 
Trust  Co.  V.  Stanley,  691. 
«=>7I  (3)  (Tex.Clv.App.)  Orders  as  to  tempo- 
rary injunction  are  appealable.— Phoebus  v.  Con- 
nellee,  982. 

e=>7\  (4)  (Tex.Civ.App.)  Motion  to  vacate  re- 
ceivership held  motion  to  vacate  appointment 
rendering  order  denying  motion  appealable. — 
little  Motor  Kar  Co.  v.  Blankenship,  318. 


«s>77(2)  (Ky.)  Order  charging  administrator 
with  item  to  be  accounted  for  on  final  distribu- 
tion not  finaL— Farmers'  Bank  &  Tnist  Co.  v. 
Stanley,  691. 

<&=>78(6)  (T«x.ClvJ^pp.)  Order  of  mistrial  for 
failure  to  answer  special  questions  not  appeal- 
able.—Phoebus  y.  CJonnellee,  982. 

rv.  RIGHT  OF  REVIEW. 

(B)  Blatoppel,  Waiver,  or  Acreeaaeata  At- 
teetlns  Rlsht. 

*»I54(4)  (Mo.)  Voluntary  nonsuit  not  ap- 
pealable.—McDonnell  y.  G.  B.  Peck  Dry  Goods 
Co.,  769. 

V.  PRESENTATION    AND    RESERVA- 
TION IN   LOWER   COURT    OF 
GROUNDS  OF  REVIEW^. 

(A)  laanea  aaal  (taestiona  la  lower  Coarc 

«=»I7I(I)  (IMo.)  Plaintiff   held  conduded    by 
theory  at  trial.— Allen  West  CommiasioB  CJo. 
v.  Richttr,  827. 
«=>l7l(i)   (Tex.Cain.App.)  Case   will  b«  dis- 

gosed  of  on  appeal  on  theory  of  trial  court.— 
trown  T.  Searls,  173. 

(B)  Objections  and  Motloaa,  and   Rallnara 

Thereoa. 

«=>I93(I)  (MoJKpp.)  Defective  petition  good 
on  appeal  in  absence  of  attack  below. — Sdin- 
ogle  V.  Baugbman,  897. 

«=»>93(9)  (Mo.App.)  PetiUon  cannot  be  at- 
tacked first  on  appeal  unless  it  states  no  cause 
of  action.— Sturgis  v.  Kansas  City  Rys.  0>., 
ool.        ^ 

®:=>I94(I)  (Tex.ComJKpp.)  No  complaint  of 
general  plea  of  limitations  in  absence  of  special 
exceptions.— City  of  Ft.  Worth  v.  Rosen,  933. 
«=>I97(6)  (IMcApp.)  Defendant  cannot  com- 
plain of  proof  of  damages  beyond  pleadings 
where  not  filing  affidavit  of  surprise. — ^Lane  v 
Kansas  City  Rys.  Co.,  870. 
«=9203(2)  (Ky.)  Objection  that  depositloiia 
were  taken  without  notice  waived  by  failure  to 
file  exceptions,  and  cannot  be  raised  on  appeal. 
-Webb  V.  Webb,  13. 

<S=>2I5(I)  (Ark.)  Failure  of  instruction  to  de- 
fine term  not  assignable  as  error  in  absence  of 
objection.— Southwestern  Bell  Telephone  Co.  v. 
Hodges,  731. 

(S=>2I6(I)  (Ark.)  Failure  of  instruction  to  de- 
fine term  not  assignable  as  error  in  absence 
of  request. — Southwestern  Bell  "relephone  Co. 
V.  Hodges,  731. 

<&=>2I6(2)  (Mo.)  No  complaint  of  mialeading 
instruction  in  absence  of  request  for  a  proper 
instruction.— Jones  y.  St.  Louis-San  Francisco 
Ry.  Co.,  780. 

^=s>2l8(2)  (Tflx.Coni.App.)  Failure  to  submit 
issue  not  prejudicial,  in  absence  of  refusal  on 
request.— Kansas  City,  M.  &  0.  Ry.  Co.  of 
Texas  v.  Estes,  1087. 

4=>22l  (Ark.)  Question  of  duty  to  mitigate 
damages  cannot  be  raised  for  first  time  on  ap- 
peal.—Southwestern  Bell  Telephone  Co.  v. 
Hodges,  731. 

®=3230  (IMo.)  Objection  to  return  of  verdict 
for  computation  of  interest  first  made  in  mo- 
tion for  new  trial  too  late. — Longwortb  y.  Kav- 
anaugb,  83. 

«=>230  (Tex.Clv.App.)  Objections  to  charge 
not  made  before  reading  to  Jury,  waived. — Ball 
y.  Henderson.  361. 

<S=»232(2)  (Mo.)  Objection  below  hdd  not  to 
raise  objection  urged  on  appeal.— Grigga  y. 
Kansas  City  Rys.  Co.,  508. 
<S=9238(I)  (TflX.Clv.App.)  Motion  attacking 
findings  essential  to  assignment  attacking  judg- 
ment on  findings.— Town  of  Gilmer  v.  Pickett. 
347. 

€=9241  (Mo.)  Motion  to  strike  below  held  not 
to  raise  objection  urged  on  appeaL— Grigga  t. 
Kansas  City  Rys.  Co.,  508. 
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«=>544(3)   (Mo.)  Appeal  held  to  present  queg- 
tion    whether    decree    was    within    pleftdings, 


«s>24l  (Mo^pp.)  Motion  in  arrest  does  not 
preserve  rulings  on  evidence  for  review. — ^Bank 
of  Flat  River  v.  Hodges,  1081. 

(O)  Exceptlona. 

<S=>248  (Ky.)  Regularity  of  method  of  supply- 
ing lost  papers  cannot  be  complained  of  wnen 
exception  not  taken.— Webb  v.  Webb,  13. 
«=a259  (Mo.App.)  Improper  remarks  of  court 
not  error  when  point  not  raised  by  exception. — 
Minter  v.  Gidinskyi  1075. 

(D)  HotloBB  for  New  Trial. 

^=s>28l(l)  (Ark.)  Appeal  without  motion  for 
new  trial  brings  up  only  errors  appearing  on 
record.— Ilall  v.  Hammett,  384. 
«=>282  (Ark.)  Motion  for  new  trial  necessary 
to  review  errors  at  trial,  though  trial  is  to 
court  on  agreed  facts. — Free  v.  Adams,  371. 
€=>2S2  (Tex.Civ.App.)  Motion  for  new  trial 
not  necessary  to  consideration  of  ruling  at  trial 
by  court.— Automobile  Underwriters  of  Ameri- 
ca V.  Brooks,  867.  ,  .  ^.  , 
«3>292  (Ark.)  Motion  for  new  trial  essential 
to  review  of  rulings  on  instructions. — ^Hall  t. 
Hammett,  384. 

^ssSOl  (Mo.App.)  Improper  remarks  of  court 
not  error  when  point  not  raised  by  motion  for 
new  trial,  or  otherwise.— Minter  v.  Gidinsky, 
1075. 

<S=>30I  (Mo.App.)  Rulings  on  testimony  not 
reviewable  when  not  complained  of  in  motion 
for  new  trial.— Bank  of  Flat  River  v.  Hodges, 
1081.  .    ■ 

«=>302(6)  (Tex.Clv.App.)  Ground  of  motion 
for  new  trial  that  verdict  unsupported  by  evi- 
dence too  general  for  consideration.— Ball  v. 
Henderson,  361. 

VI.   PARTIES. 

«3>336(i)  (Ky.)  Plaintiff's  appeal  from  dis- 
missal dismissed  as  to  nonresioent  not  before 
court.— Sellars  v.  Adams,  424. 

Vm.  EFFECT  OF  TRANSFER  OF 

OAtrSE  OR  PROCEEDINGS 

THEREFOR. 


<B)    Juladletlon 


Acquired 
Court. 


try    Appellate 


«=>45S  (Tex.Clv.App.)  Injunction  and  manda- 
mus will  not  issue  to  restrain  judgment  in  gar- 
nishment, execution  on  the  original  judgment 
not  having  been  superseded.- Durham  v.  Scriv- 
ener, 282.  .       ,    ^  .  .         ^    .   , 

Appellants   aggrieved   by   garmshment  judg- 
ment held  to  have  remedy  in  trial  court.— Id. 

tZ.  S1TPERSEDEAS  OR  STAT  OF  PRO- 
GEEDINGS. 

«ss>46l  (Tsx.ClY.App.)  Appeal  by  cost  bond 
does  not  prevent  sarnishment  proceedings  un- 
der statute  permitting  "execution."— Durham  v. 
Scrivener,  282. 

X.  RECORD  Ain>  PROCEEDINGS  NOT 
IN  RECORD. 

<A)  Matter*   to  be  Sliatrn  by  Beeord. 
«s»499(4)   (Tex.Civ.App.)  Record  ^must  show 
reasopable  objection  to  charge.- Payne  v.  Har- 
ris, S50. 

(B)  Seope  and  Contents  of  Record. 

«s>528(l)  (Mo.)  Ruling  on  motion  not  incor- 
porated in  bill  of  exceptions  not  considered.— 
West  V.  Burke,  775. 

(O)  Neceasltr  of  BUI  of  Kxceptiona,  Caae, 
or   Statement   of   Vncta. 

«s>544(l)  (Tex.Clv.App.)  Plea  to  jurisdiction 
not  considered,  in  absence  of  statement  of 
facts  and  bills  of  exceptions.— Maeh  v.  Wof- 
ford,  275. 


though  evidence  was  not  proved.— Bruner  t. 
Johnston,  92. 

(E)   Abatraeta  of  Record. 

®=>58l(3)  (Ma.App.)  Exception  necesisar^  to 
refusal  to  quash  execution  except  for  void  :udg- 
ment. — Brown  v.  British  Dominions  General 
Ins.  Co.,  Limited,  of  London,  England,  884. 
<3=>58l(8)  (Ark.)  Errors  as  to  evidence  and 
instructions  not  reviewed,  where  no  motion  for 
new  trial  disclosed  by  abstract. — Shipp  v.  John- 
son, 386. 

<S=3582(2)  (Mo.App.)  To  review  demurrer  to 
evidence,  such  evidence  should  be  set  out  in 
ha!c  verba.— Craven  t.  Midland  Milling  Co., 
513. 

Where  party  rests  defense  on  undisputed 
word  of  adversary,  evidence  need  not  be  set 
out.— Id. 

<S='686(3)  (MoJlpp.)  Contention  as  to  evi- 
dence heii  not  reviewable  for  defects  in  ab- 
stract—Huff  V.  Doerr,  849. 
«=»590  (Mo.App.)  Original  abstract  not  to  be 
cured  by  amended  abstract  without  consent  of 
respondent.^Gileason  v.  International  Shoe  Co., 
524. 

Appellant  held  negligent  in  not  obtaining  sig- 
nature of  judge  to  Wll  of  exceptions.— Id. 

(F)   Haklnv,     Form,     and     Reqnlaltea     ot 
Tranacrtpt  or  Retnrn. 

«=»597(l)  (Tex.Clv.App.)  Transcript  should 
include  findings  unless  omission  is  agreed  to 
by  both  parties.— Ben  C.  Jones  &  Co.  Y.  State 
Printing  Co.,  619. 


(I)    Defects, 


Objections,   Amendment,   and 
Correction. 


<8s»635(3)  (Mo.)  Appeal  in  equity  case  not 
dismissed  because  entire  evidence  is  not  pre- 
sented for  review.— Bruner  v.  Johnston,  92. 
<S=>639(I)  (Ark.)  Record  insufficient  where 
court  is  unable  to  ascertain  relief  expected  or 
grounds  relied  on  by  plaintiff.- Linney  v.  E.  J. 
Linney  &  Co.,  1049. 

€=>639(l)  (Mo.App.)  Appeal  dismissed  where 
abstract  of  evidence  was  garbled  and  incom- 
plete, though  additional  abstract  not  filed.— 
Craven  v.  Midland  Milling  Co.,  513. 
<S=9655(4)  (Mo.)  Motion  to  strike  additional 
abstract  denied  where  objections  not  in  writing. 
—McDonnell  v.  G.  B.  Peck  Dry  Goods  Co.,  759. 

(J)    Conclnalveneaa    and    Bftect,    Impeaob- 
Inir  and   ContraillctlniE. 

iS=>662(2)  (Mo.)  Recital  certified  to  by  clerk 
under  seal  of  court  is  conclusive. — McDonnell 
V.  G.  B.  Peek  Dry  Goods  Co.,  759. 
<S=>662(2)  (Mo.App.)  Signature  of  trial  judge 
to  bill  of  exceptions  mnst  be  shown. — Gleason 
T.  International  Shoe  Co.,  524. 

(K)  Q,neatlona  Preaented  for  Review. 

€=>672  (Tex.Civ.App.)  Failure  of  petition  to 
state  cause  of  action  is  fundamental  error. — 
Huber  v.  Smith,  339. 

«s»694(l)  (Tex.Clv.App.)  Findings  not  re- 
viewed in  absence  of  statement  of  facts.— Bur- 
nett V.  Summerour,  1013. 
€=9695(2)  (Ma.App.)  Ruling  sustaining  de- 
murrer to  evidence  not  reviewed,  in  absence  of 
evidence. — Craven  v.  Midland  Milling  Co.,  513. 
Abstract  should  contain  all  evidence  to  war- 
rant review  of  order  sustaining  demurrer. — Id. 

(L.)   Mattera  Not  Apparent  ot  Record. 

€=3713(3)  (Ark.)  Bill  of  exceptions  cannot 
supply  omission  from  record  of  order  overrul- 
ing new  trial.- Hall  v.  Hammett,  884. 
©=3714(2)  (Mo.App.)  Matters  not  in  record, 
but  shown  by  additional  abstract,  not  before 
the  court— Bank  of  Flat  River  v.  Hodges,  1081. 
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XI.  ASSIomCEITT  OF  EBBOB8. 

«=a7l9(8)  (Tex.Com.Api;.)  Error  in  form  of 
judgment  not  corrected  in  absence  of  assign- 
ment of  error.— Monger  Oil  &  Cotton  Ck>.  t. 
Beckham,  128. 

^»7I9(S)    (Tex.Clv.App.)  Findings     not     as- 
signed as  error  are  conclusive. — Hineg  v.  Firat 
Guaranty  State  Banlt  of  Aubrey,  668. 
^s>722(l)   (Tex.Coin.App.)  Assignment     iden- 
tical in  tlie  main  with  assignment  in  motion  for 
new  trial  considered. — Green  v.  Hall,  183. 
<^722(l)     (Tex.  Civ.  App.).  Assignments      in 
brief  must  be  copies  of  assignments  in  motion 
for  new  trial.— Ball  v.  Henderson,  361. 
^=3722(1)    (Tex.  Civ.  App.)    Assignments       of 
brief  must  be  substantial  copies  of  those  prop- 
erly in  record.— McFarland  v.  Burkbumett-Har- 
ris  Oil  Co.,  571. 

Assignments  after  court  trial  must  be  incor- 
porated formally  or  by  motion  for  a  new  trial. 
— ^Id. 

€s»722(l)  (Tex. Civ. App.)  Assignments  in 
brief  which  are  not  substantial  copies  of  as- 
signments in  record  need  not  be  considered. — 
Texas  Blue  Bonnet  Oil  Co.  t.  W.  C.  Jones 
DrilUng  Co.,  972. 

<S=>722(I)  (Tex.Clv.App.)  Duplication  in  num- 
bering assignments  of  error  does  not  prevent 
consideration. — Varnes  v.  Dean,  1017. 
<t=9726  (Tex.Clv.App.)  Assignment  of  error 
for  failure  to  fix  damages  requires  statement 
of  facts. — Crenshaw  v.  Montague  County,  56&. 
€=^727  (Mo.App.)  Prejudicial  comments  on 
the  evidence  by  the  court  must  be  specifically 
pointed  out. — Reavis  v.  Butterworth,  844. 
«=373l(l)  (Ky.)  Statement  verdict  contrary 
to  law  too  indefinite  to  bring  up  specific  error. 
— Ortwein  v.  Droste,  1028. 
4s>732  (Tex.Com.App.)  Assi^ments  held  suf- 
ficient to  direct  court's  attention  to  testimony 
indicating  verdict  was  not  supported. — ^Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Patterson, 
119. 

Assignment  held  insnflScient  in  not  directing 
attention  to  evidence  indicating  prejudice  of 
jurors. — Id. 

Assignment  of  error  to  excessiveness  of  ver- 
dict held  too  general. — Id. 

«=3742(6)  (Tex.Clv.App.)  Appellate  court  is 
not  called  on  to  review  a  finding  not  attacked.— 
Hines  v.  Jordan,  633. 

«=s>743(l)   (Tex.ClvJVpp.)  Assignment    failing 
to  refer  specifioally  to  motion  for  new  trial  not 
considered.— Smith  v.  Kidd,  348. 
«=>743(l)    (Tex.Clv.App.)  Brief  must  refer  to 
transcript  or  statement  of  facts. — McFarland  v, 
Burkbumett-IIarris  Oil  Co.,  571. 
®=>748(l)    (Tex.Clv.App.)  Court  might  refuse 
to  consider  assignments  necessitating  examina- 
tion of  record. — Frye  v.  Wajland,  975. 
®=3750(3)    (Tex.Clv.App.)   Assignment    of    er- 
ror to  admission  of  evidence  insufficient  where 
rejection   of   evidence  was   meant.— Havcrbek- 
ken  v.  Johnson,  250. 

(&=>750(6)  (Tex.Clv.App.)  Assignment  of  er- 
ror to  refusal  of  charge  held  to  cover  giving 
of  incorrect  charge.— Ft.  Worth  &  D.  O.  Ky. 
Co.  T.  Smithers,  637. 

xn.  BRIEFS. 

«s»758(3)  (MoJkpp.)  Prejudicial  comments- on 
the  evidence  by  the  court  must  be  spedficaUy 
pointed  out  in  brief. — Reavis  v.  Butterworth, 
844. 

4=>758(3)  (Mo.App.)  Assignment  of  error  not 
present  in  points  and  authorities  cannot  be  con- 
sidered.—Roberts  V.  Kansas  City  Rya.  Co.,  902. 
^s»759  (Tex.Cam.App.)  Assignments  should 
be  copied  in  brief  as  required  by  rule. — Olguin 
▼.  Apodaca,  166. 

4^768  (Tex.  Civ.  App.)  Appellants  cannot 
question  proposition  advanced  by  them. — Union 
Woolen  Mills  ▼.  Starke.  357. 


«B»770(I)  (Tox.CiVJ^pp.)  Where  no  brief  for 
appellee,  appellant's  brief  regarded  aa  correct 
presentation  of  case. — Leathers  v.  Craig.  W". 
^=>773(2)  (Tex.Civ.App.)  Appeal  not  dismiss- 
ed for  failure  to  file  brief  in  time,  where  ap- 
pellee not  injured.— Eastern  Texas  Electric  Co. 
V.  Reagan,  366. 

<S=>773(2)  (Tex.CIv.App.)  Appeal  will  be  dis- 
missed for  failure  to  file  brief  aa  required. — 
Moncrief  v.  Southard,  1119. 
€=»773(4)  (Tex.Clv.App.)  Where  no  brief  fil- 
ed, appeal  dismissed  for  want  of  prosecution. 
— Bandolpb  r.  Stewart,  988. 

Xm.    DI8MISSAI.,  WITHDRAlXrAI.,  OB 
ABAMDONXCENT. 

«=>78l(8)  (Tex.Con.App.)  Where  there  bae 
been  settlement  writ  of  error  should  be  dis- 
missed.—McMurtry  V.  Brown,  1087. 
«=>792  (Ky.)  No  appeal  to  Court  of  Appeals 
except  from  other  than  final  orders  may  be 
dismissed  on  court's  own  motion. — Farmers' 
Bank  &  Trust  Co.  v.  Stanley,  691. 
«=>795(2)  (Mo.App.)  Motion  to  dismisa  htU 
to  extend  to  insufficiency  of  abstract. — Crayen 
T.  Midland  Mjlling  Co..  513. 

XV.   HEABIKO    Ain>    BEHEABINO. 

®=»833(3)  (Tex.Clvj^pp.)  Rehearing  not  per- 
mitted to  be  filed  after  expiration  of  period 
without  sufficient  excuse.— Alley  v.  Bessemer 
Gas  Engine  Co.,  963. 

<8=>835(2)  (Tex.  Civ.  App.)  Question  raised 
first  on  rehearing  of  appeal  comes  too  late. — 
Payne  t.  Harris,  350. 

XVX.  BEVIEW. 
(A)   Seope  and  Bztent  In   General. 

^=843  (2)  (Tax.  Ctv.  App.)  Where  defendant 
showed  title  by  deed,  assignments  attacking  rul- 
ings on  asserted  title  by  limitations  need  not 
be  reviewed. — Zabawa  v.  Allen,  6ft4. 
€=3863  (Tex.Civ.App.)  Appellate  court  will 
not  review  tbe  evidence. — Richardson  t.  Mc- 
Closkey,  323. 

(C)  Parties  Kntltled  to  Alleice  Brror. 

€=>879  (Tex.Com.App.)  Nonappealing  defend- 
ant cannot  claim  reversal  on  appeal  by  otliers. 
—Traders'  Nat.  Bank  v.  Price,  160. 
€=>882(l)    (Tex.Civ.App.)  Requiring    relitiga- 
tion  of   same   issues  on   retrial   held  to   work 
estoppel  to  assert  former  adjudication. — Ben  C. 
Jones  &  Co.  v.  State  Printing  Co.,  619. 
<S=>882(3)    (Mo.)   Appellant  may  not  complain 
because,  at  his  insistence,  case  was  tried  as 
one  at  law. — Pctermnn  t.  Peterman,  1062. 
<S=»882(7)    (Mo.App.)   Defendant  cannot  object 
to  method  of  examining  witness  suggested  by 
liim. — Ownby  v.  Kansas  City  Rys.  Co.,  879. 
<3=»882(8)   (Tex.Clv.App.)  Appellant      cannot 
complain  of  appellee's   testimony  as  to  facts 
shown  by  own  testimony. — Kubena  t.  Mikulas- 
cik,  1105. 

<Ss>882(l2)  (Mo^^pp:)  Where  defendant's,  own 
instructions  did  not  define  terms,  defendant 
cannot  complain  that  they  were  undefined  in 
plaintiff's  instructions. — Beall  v.  Kansas  City 
Rys.  Co.,  834. 

(S=>882(I4)  (Mo.App.)  Defendant  cannot  com- 
plain of  instructions  submitting  issue  submitted 
by  it.— Beall  v.  Kansas  City  Rys.  Co.,  834. 
€=>882(I4)  Mo.App.)  Joinder  of  issue  after 
demurrer  to  evidence  admitted  jury  case. — Mc- 
Laughlin T.  Marlatt,  873. 

<S=>882(I4)  (Mo.App.)  Party  asking  and  re- 
ceiving instructions  on  issue  estopped  to  say 
there  was  no  issue. — Schinogle  ▼.  Baugiiman, 
897. 

Party  securing  instructions  on  issue  in  no 
position  to  claim  there  was  no  such  issue. — Id. 
<S=>882(I4)  (Tex.Com.App.)  Defendant  cannot 
complain  of  special  issue  in  language  of  answer. 
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—St.  Louis  Southwestern  R;.  Oo.  of  Texas  V. 
Preston,  92& 

Defendant  pleading  acts  as  negligence,  can- 
not object  to  issue  requiring  finding  of  negli- 
gence.—Id. 

(B)  Presvmptlona. 

«=s>909(l)  (Tex.  Civ.  App.)  In  determining 
amount  of  taxation,  reserve  fund  presumed 
that  defined  by  statute.— City  of  Waco  v.  Texas 
Life  Ins.  Co.,  246. 

«=39I0  (Tex.Clv.App.)  Presumption  that  re- 
quirement of  filing  agreement  for  arbitration 
■was  waived.— Temple  v.  Riverland  Co.,  605. 
$=>926(8)  (McApp.)  Presumption  that  wit- 
ness was  not  present  and  that  bis  deposition 
was  properlv  used. — Roberts  v.  Kansas  City 
Rys.  Co..  902. 

9s»927(7)  (Ark.)  In  reviewing  verdict  direct- 
ed for  plaintiff,  defendant's  evidence  accepted. 
—TV.  Y.  Bransford  &  Son  t.  Smith  &  Whitney, 
377. 

^s>930(l)  (Ark.)  Evidence  considered  most 
favorably  to  appculee.— Ck>x  v.  Roark,  49. 
4=3930(3)  (Tex-ComJIpp.)  Issue  not  submit- 
ted assumed  to  have  been  found  so  as  to  sus- 
tain judsTment. — ^American  Nat.  Bank  of  Hous- 
ton V.  American  Loan  &  Mortgage  Co.,  169. 
^9930  (4)  (Tex.CoatJVpp.)  Where  one  of 
three  issues  of  negligence  is  held  erroneous,  a 

general  verdict  cannot  stand.- Tisdale  v.  Pan- 
andle  &  S.  F.  Ry.  Co.,  133. 
^='93 1  (3)  (T«x.ClvJVpp.)  In  absence  ff  find- 
ings, presumed  tliat  controverted  issues  were 
resolved  in  favor  of  appellees.— Cooks',  Wait- 
ers' &  Waitresses'  Union,  No.  899,  r.  Theohaxis, 
984. 

4=3931(6)  (Tex.Clv.App.)  Trial  court  pre- 
•amed  not  influenced  by  incompetent  evidence. 
— Morrison  v.  Bennette,  307. 
4=3933(4)  (Mo.App.)  New  trial  presumed  to 
have  been  granted  on  weight  of  evidence.— 
Bemheimer  v.  Scott,  623. 
4=9938(1)  (Tax.CivJkpp.)  Presumed  in  sup- 
port of  statement  of  facts  signed  by  judge  that 
parties  failed  to  agree. — McCuasson  v.  fioreUa. 

(11')  DlBoretlon  of  Iiovrer  Conrt. 

4s»955  (Tex.Clv.App.)  Appointment  of  receiv- 
er rests  largely  in  discretion  of  trial  court. — 
Richardson  v.  McCloskey.  323. 
4=>964  (Tex.Clv.App.)  Court  has  discretion  in 
joining  causes  of  action. — Bain  v.  Coats,  671. 
4=»974(l)  (Tex.Ctv.App.)  Whether  apecini 
verdict  authorises  any  judgment  is  within  dis- 
cretion of  trial  judge.— Phcebus  v.  Connellee, 
982. 

(O)  <k«eatloiis  •(  Faet,  Terdleta  sad  Flad- 
Inm. 

^s>9S7(3)   (Mo>pp.)  Weight  of  evidence  re- 
viewed in  equity  case— Giithery  v.  Ball,  887. 
4=3994(2)   (Ark.)  Appellate  court  will  not  pass 
on  eredibUil7  of  witnesses.— Currie  v.  Nation, 
388 

4=3994(2)  (Mo.)  Credibility  of  witnesses  for 
jury.— Miller  v.  Schaff,  488. 
4=»994(2)  (Mo.App.)  Argument  on  contradic- 
tions and  improbabilities  of  evidence  is  for  the 
jury.— Ownby  v.  Kansas  City  Rys.  Co..  879. 
«=3994(3)  (Tex.Civ.App.)  Question  of  credi- 
bility of  witnesses  for  the  trial  court — Richard- 
son V.  McCloskey,  323. 

4=3995  (Ark.)  Appellate  court  wfll  not  pass 
on  weight  of  evidence.— Currie  v.  Nation,  388. 
€=3995  (Mo.)  Weifiht  of  evidence  for  jury.— 
Miller  v.  Schaff,  488. 

4=3995  (MoJ^pp.)  Weight  of  evidence  for  jury 
and  trial  court.— Terry  v.  Kansas  City  Rys. 
Co.,  885. 

4=»997(2)  (MoJVpp.)  Whether  street  car 
jerked  after  stopping  held  for  trial  court  on 
demurrer  to  evidence.— Terry  v.  Kansas  City 
Rys.  Co.,  885. 


4=>999(l)  (Tex.Clv.App.)  Jury's  finding  not 
disturbed  when  substantial  justice  done.— Ram- 
sey V.  Evans,  356. 

4=3 1 000  (Mo.)  Deference  given  to  findings  of 
chancellor  and  9  of  12  jurors.— Burnett  v.  Hud- 
son, 462. 

4=»I00I(I)  (Mo.App.)  Verdict  based  on  suffi- 
cient evidence  must  be  accepted.— Ownby  v. 
Kansas  City  Rys.  Co.,  879. 
4=»I00I(I)  (Tex.Clv.App.)  Verdict  and  judg- 
ment of  abandonment  of  gas  lease  subject  to 
review  by  appellate  court.— Hall  v.  McClesky, 
1004. 

4=3i002  (Tex.Clv.App.)  Verdict  on  conflicting 
evidence  conclusive.— Steger  v.  Greer,  304: 
Wright  v.  Schaff,  333. 

^s»l003  (Ky.)  Verdict  not  set  aside  unless 
clearly  against  evidence. — Ortweln  v.  Droste, 
1028. 

4=3 1 003  (Mo.)  Finding  of  jury  conclusive  un- 
less contrary  to  the  conceded  facts. — Beall  v. 
Kansas  City  Rys.  Co.,  834. 
4=»I003  (Mo.App.)  Weight  of  evidence  not  for 
appellate  court.— Roach  v.  Kansas  City  Rya. 
Co.,  620. 

«=>I004(I)  (Ark.)  Verdict  will  not  be  heM  in- 
adequate if  sustained  by  evidence.— Carrie  v. 
Nation,  388. 

4=31004(1)  (Mo.)  Appellate  court  may  re- 
verse and  remand  for  excessive  damages.— 
Jones  V.  St.  Louia-San  Francisco  Ry.  Co.,  780. 
4=31005(2)  (Ark.)  Approved  verdict  not  dis- 
turbed if  sustained  by  evidence. — Currie  v.  Na- 
tion, 388. 

4=>|0I0(I)  (MoJl^pp.)  Finding  of  negligence 
not  disturbed  if  supported  by  substantial  evi- 
dence.— Lane  v.  Kansas  City  Rys.  Co.,  870. 
4=31011(1}  (Tex.Clv>pp.)  Findings  on  con- 
flicting evidence  conclusive. — City  Nat.  Bank 
of  Eastland  v.  Conley,  972;  Paul  v.  Prince, 
1102. 

4=3lOI2(l)  (Mo.)  Findings  and  judgments 
contrary  to  evidence  must  be  set  aside.— Mar- 
tin V.  Havs,  741. 

4=9101 5(3)  (MoJ^pp.)  New  trial  on  weight  of 
evidence  not  reversed  if  evidence  sustains  op- 
posite result. — Bemheimer  v.  Scott,  523. 
4=31024(2)  (Tex.Clv.App.)  On  conflicting  evi- 
dence, order  refusing  to  dissolve  injunction  up- 
held.--Cooks',  Waiters'  &  Waitresses'  Union, 
No.  399,  V.  Theoharis,  984. 

(H)  Harmless  Error. 

<S=»I032(3)  (Tex.Clv.App.)  Assignment  of  er- 
ror failing  to  show  injury  from  erroneous  in- 
Ktruction  held  insufficient. — McDonald  v.  Wha- 
ley.  313. 

<S=3|033(2)  (Mo.)  Defendant  could  not  com- 
plain on  appeal  of  plaintiff's  abandonment  of 
one  count— Miller  v.  SchuS,  488. 
<S=3|033(5)  (Mo.)  Favorable  instruction  not 
prejudicial.— Mahany  v.  Kansas  City  Rys.  Co., 
821. 

<S=3|033(5)  (Mo.App.)  Appellant  cannot 
complain  of  favorable  instruction. — Vogts  v. 
Kansas  City  Rys.  Co.,  526. 
4=3)036(2)  (Tex.Com.App.)  Improper  joinder 
in  absence  of  showing  of  prejudice.— Crenwelge 
V.  Ponder,  145. 

4=>i039(6)  (Tex.ClvJVpp.)  Failure  to  sustain 
plea  of  limitation  to  fraud  not  reviewable, 
where  judgment  was  not  based  on  fraud. — Bur- 
nett V.  Summerour.  1013. 

4=31048(5)  (Mo.App.)  Permitting  cross-exam- 
ination of  defendant's  witness  held  not  preju- 
dicial error  in  view  of  answer.— Terry  v.  Kan- 
sas City  Rys.  Co..  8S5. 

<S=3 1050(1)  (Mo.App.)  Admission  of  evidence 
not  error  where  prior  objection  to  similar  evi- 
dence not  insisted  upon. — Vogts  v.  Kansas  CSty 
Rys.  O.,  626. 

4=>I050(I)  (Tex.CiV.App.)  Admission  of  copy 
of  deed  without  afiidavit  of  loss  harmless  where 
fact  otherwise  testified  to.— Stone  t.  Light 
1108. 
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9=>I0SI(3)  (Tex.Civ.App.)  Admission  of'  evi- 
dence harmless  where  tacU  were  admitted. — 
Pease  v.  State,  2G9. 

«=3|05l  (5)  (Mo.)  Evidence  of  fact  established 
by  conclusive  presumption  not  prejudicial.— 
Sudmeyer  v.  United  Rys.  Co.  of  St.  Ijouis,  64. 
«=>I053(I)  (Mo.App.)  Admission  of  evidence 
not  reversible  error,  when  stricken  and  fact 
afterwards  proved  without  objection. — Stussy 
V.  Kansas  City  Bys.  Co.,  531. 
•=>I054(I)  (Tex.Clv.Apb.)  Admission  of  im- 
material matters  in  trial  to  court  harmless. — 
Pease  v.  Ktate,  268. 

«=>I056(4)  (Tex.Clv.App.)  Exdusion  of  evi- 
dence AeJrf  cured  by  verdict.— Kubena  v.  Mik- 
ulaacik,  1105. 

«s>IO60(l)   (Mo.)  Comment     on     defendant's 
failure  to  call   medical  witness  appointed  by 
court  held  error  and  prejudicial.— Atkinson  v. 
United  Rys.  Co.,  483.      . 
«=9l062(l)    (Tex.Coin.App.)  Special  issae,  re- 
quiring hnding  plaintiff's  acts  were  negligent, 
held  not  prejudicial. — St.  Louis   Southwestern 
By.  Co.  of  Texas  v.  Preston,  928. 
^=»I064(I)   (Mo.App.)  Instructions    heli    not 
inconsistent,  and,  if  inconsistent,  not  reversible 
error.— Vogts  v.  Kansas  City  liys.  Co.,  526i, 
<Ks»l064(l)    (Tex.Com.App.)   Repeated  instruc- 
tion as  to  burden  of  proof  on  particular  issue 
held  prejudicial.— Dallas  Waste  Mills  v.  Texas 
Cake  &  Linter   Co.,  118. 

Special  charge  fixing  wrong  date  for  market 
value  hold  harmless  under  special  issues. — Id. 
^»I064(I)  (Tex.Clv.App.)  Instruction  in  bro- 
ker's action  for  commission  harmless  to  him.— 
Powell  V.  Mulder,  302. 

«=»I064(I)  (Tex.Clv.App.)  Instruction  as  to 
burden  of  proving  affirmative  of  special  issues 
held  not  reversible  error  as  too  indefinite. — ^Mc- 
Donald V.  Whaley,  313. 

«=3 1064(1)  (Tex.Clv.App.)  Error  In  instruc- 
tion as  to  burden  of  proof  not  harmless. — Hines 
V.  Whiteman,  979. 

^=»I067  (Ky.)  Refusal  of  instructions  on  de- 
fenses raised  by  pleadings  and  evidence  preja- 
dicial. — Elkhom  Coal  Corporation  v.  Guttadora. 
420. 

9=>I068(I)  (Ky.)  Erroneous  instruction  as  to 
negligence  not  prejudicial  to  plaintiff,  recover- 
ing small  verdict. — Veach's  Adm'r  v.  Louisville 
&  I.  By.  Co.,  36. 

Erroneous  instruction  on  contributory  nedi- 
gence  not  prejudicial  to  sncceasfnl  plaintiff.-5d. 
€s>l068(i)  (Tex.Com.App.)  Charge  on  bur- 
den as  to  special  issues  held  not  prejudicial  in 
view  of  answers  to  issues. — St.  Louis  South- 
western By.  Co.  of  Texas  v.  Preston,  928. 
«=>I069(I)  (Tex.Clv.App.)  Alleged  miscon- 
duct of  jurymen  held  not  to  have  influenced  the 
verdict. — Payne  v.  Harris,  350. 

(J)  Deelalona  of  Intermediate  Coarta. 

€=>  1082(1)  (Tex.)  Question  of  practice  not 
within  jurisdiction  of  Supreme  Court— <Hty  of 
Ft  Worth  V.  Bosen,  933. 

«s>l082(l)  (Tex.Com.App.)  Decision  by  ap- 
pellate court  on  evidence  rulings  not  presenting 
substantive  questions  of  law  is  final. — Dallas 
Waste  Mills  v.  Texas  Cake  &  Linter  Co.,  118. 
4=»i082(l)  (Tex.  C«m.  App.)  Assignments 
complaining  of  exclusion  of  testimony  not  with- 
in jurisdiction  of  Supreme  Court — Kansas  City, 
M.  &  O.  By.  Co.  of  Texas  v.  Bstes,  1087. 
«=»I082(2)  (Tex.Com.App.)  Failure  to  appeal 
from  original  judgment  held  to  prevent  objec- 
tion to  appellate  court  judgment. — Ford  v.  Van 
Valkenburg,  194. 

(K)  Snbaeanent  Appeals. 

9=91097(1)   (Mo.)  Dedrion  on  former  appeal 

not  absolutely  conclusive. — Murphy  v.  Barron, 

492. 

«=»I097(2)   (Ky.)  Opinion     becomes    law     of 

case  in  subsequent  appeal. — Farmers'  Bank  & 

Trust  Co.  T.  Stanley,  691. 


$S9l097(2)  (Mo.)  DeciBion  on  former  appeal 
may  be  reconsidered  where  Incorrect — Murphy 
V.  Barron,  492. 

Incorrect  judgment  on  former  appeal  maj 
be  reversed  without  injustice. — Id. 
<&=>I099(2)  (Ky.)  Judgment  of  affirmance  ren- 
dered on  appeal  from  interlocutory  order  be- 
comes conclusive.- Farmers'  Bank  &  l>ust  Co. 
V.  Stanley,  691. 

®=>l099(ro)  (Ky.)  Clerical  misprision  on. 
former  appeal  cannot  be  corrected  on  subse- 
quent appeal.— Farmers'  Bank  &  Iroat  Co.  v. 
Stanley,  691. 

XVn.   DETERMTNATION  AKD  DISFO^ 

SmOH  OF  CAUSE. 

(A)  Dedaton  In  General. 

€=»ll  14  (Tex.Com.App.)  Cause  remanded  to 
Court  of  Civil  Appeals  for  consideration  of  suf- 
fidency  of  evidence. — ^Board  of  Trustees  of 
Bobstown  Independent  School  Dist  v.  Ameri- 
can Indemnity  Co.,  105. 

<S=3|II4  (Tex.Com.App.)  Supreme  Court  can- 
not set  aside  reversing  and  remanding  judgment 
of  Court  of  Appeals  and  affirm  judgment  of 
district  court— Tisdale  v.  Panhandle  &  S.  F. 
By.  Co.,  133. 

(B)  Aflrmaace. 

«=>l  140(1)  (Mo.)  Excessive  verdict  not  re- 
duced, where  fact  of  operation  not  pleaded  waa 
injected  into  case.— Mahany  v.  Kanaaa  City 
Bys.  CA,  821. 

(D)  Reveraai. 

«=>II65  (Tex.Civ.App.)  Loss  of  shorthand 
notes  heid  not  to  entitle  appellant  to  reversal. 
-Crenshaw  v.  Montague  County,  569. 
^=>II70(6)  (Mo.App.)  Argument  of  plaintitTa 
counsel  no  ground  for  reversal. — Beall  v.  Kan- 
sas City  Bys.  Co.,  834. 

<8=>II72(I)    (Tex.Clv.App.)  Court    on    revera- 
ing  for  insufSciency  of  evidence  should  affirm 
as  to  claims  not  supported  by  any  evidence. — 
Galveston.  H.  &  S.  A.  By.  Co.  v.  Bich,  631. 
«s»l  173(2)   (Tox.Com.App.)  As  to  parties  not 
appealing,  judgment  will  stand  undiaturt>ed. — 
Botsky  V.  Kelsay  Lumber  Ck);^  658. 
€=>l  175(1)  '  (Tex.Com.App.)  Ciause  may  be  re- 
manded to  trial  court   to   serve   the   ends   of 
justice. — Graves  v.  Griffin,  913. 
€s»l  175(5)   (Mo.)  Judgment   ordered  for  ap- 
pellant on  reversal  for  want  of  evidence,  where 
record  does  not  indicate  it  could  be  supplied. — 
Martin  v.  Hays,  741. 

«=>  1175(5)  (Tex.Com>pp.)  No  judgment  to 
be  rendered  on  reversal,  unless  ^strict  court 
under  evidence  should  have  directed  verdict — 
Mills  V.  Mills.  919. 

<S=>I  177(7)  (Tex.Ciy.App.)  Coort  on  reren- 
ing  for  insufficiency  of  evidence  will  not  ren- 
der judgment,  where  evidence  may  be  supplied. 
—Galveston,  U.  &  S.  A.  By.  Co.  v.  Rich,  631. 
<£=3|I77(9)  (Tex.Com.App.)  Incomplete  state- 
ment of  facts  requires  court  to  remand  case. 
—Mills  V.  MUIs,  919. 

(F)    Unndnte    and    Proceedlnara    la    Lower 
Coart. 

€=»II9I  (Ark.)  Parties  may  waive  filing  ot 
mandate  of  reversal. — Bertig  Bros.  v.  Independ- 
ent Gin  Co.,  392. 

<S=3ll95(i)  (Ky.)  Opinion  becomes  law  of 
case  on  subsequent  appeal. — Farmers'  Bank  St 
Trust  Co.  V.  Stanley,  691. 
<S=>I  195(4)  (Mo.)  In  case  of  new  state  of 
facts  trial  court  is  not  bound  by  dedtion  on 
former  appeal. — Murphy  v.  Barron,  ^2. 
9=»II98  (Mo.)  Remand  for  further  proceed- 
ings in  accordance  with  opinion  not  spedal 
mandate  with  directions. — Murpby  t.  Barron, 
492. 

<S=3l200  (Ky.)  Erroneous  award  of  damages 
by_  Court  of  Appeals  condusive,  and  action  of 
trial  court  thereunder  proper. — Farmers'  Bank 
&  Trust  Co.  v.  Stanley,  691. 
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Bailment 


ZVZn.  UABIUTIES  ON  BONDS  AND 
tlNDEBTAKINGS. 

^91236  (Ark.)  Though  mortgage  was  fore- 
closed, judgment,  being  personal,  authorized 
Jodgment  on  supersedeaa  bond.— Kirby  t, 
Xoung,  53. 

Statute  for  execution  for  defidencjr  on  fore- 
dosure  does  not  prevent  judgment  on  aoi>er- 
Bedeas  bond. — Id. 

Appellate  court  will  not  marshal  secutities 
tot  sureties  on  supersedeas  bond.— Id. 

APPEARANCE 

4=»26  (MoJ^pp.)  General  appearance  waives 
defect  in  service. — Brown  v.  British  Doiqinions, 
General  Ins.  Co.,  limited,  of  London,  England, 
888. 

ARBITRATION  AND  AWARD. 

X.  StrBMZBSION.  " 

«s>2  (Tex,Civ.App.)  Statutes  providing  for 
arbitration  shonld  be  liberally  construed.— Tem- 
ple V.  Riverland  Co.,  605. 

«sBi2  (Tsx.Ctv.App.)  Contract  held  to  show 
statntory  arbitration.— Temple  t.  Riverland  Co., 
606. 

Beuuirement  that  agreement  be  filed  with 
the  derk  may  be  waived^— Id. 

in.  AWABD. 

«s>73  (Tax.Clv.App.)  Where  right  of  appeal 
not  reserved,  the  award  is  finaj.— Temple  v. 
Biverland  Co.,  605. 

<=»84  (Tex.Civ.App.)  (3ommon-law  and  statu- 
tory arbitration  distmgiiished  as  to  action  on 
award.— Temple  v.  Biverland  Co.,  606. 

Wbece  right  of  appeal  not  reversed,  award 
becomes  Judgment.— Id. 

4b»85(I)  (Tex.Clv.App.)  Common-law  and 
statutory  arbitration  distinguiabed.— Temple  v> 
Biverland  Co.,  606. 

ARGUMENT  OF  COUNSEL 

See   Criminal  Law,   «s>706-730;    Trial,  «=> 
n4-132. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  ®=>974. 

ASSAULT  AND  BAHERY. 

See  Homicide. 

I.   OtVTL  XiZABIXITT. 

(A)   Acta  Conatltatlngr  Aaaanli   or  Battery 
•nd  Liability  Therefor. 

4e»2  (McApp.)  Persons  handling  firearms  un- 
der duty  to  do  so  with  extraordinary  care. — 
McLaughlin  v.  Jlarlatt,  873. 
«=»I3  (Tex.Clv.App.)  Self-defenBe  in  civil  ac- 
tion same  as  in  criminal. — Haverbekken  v.  John- 
son, 256. 
Party  retreating  entitied  to  damages.— Id. 

(B)  Aetlona. 
43»26  (Mo.App.)  When  plaintiff  makes  prima 
fade  case  by  showing  be  was  shot,  burden  of 
proof  is  on  defendant— McLaughlin  v.  Marlatt, 

Evidence  sufficient  to  justify  inference  of 
negligence  of  defendant,  who  shot  plaintiff.— Id. 
<=s>27  (Tex.Civ.App.)  Evidence  of  criminal 
prosecution  against  plaintiff  inadmissible  in  ac- 
tion for  damages. — ^Haverbekken  v.  Johnson, 
256.  .    _ 

«=>40  (Mo>pp.)  11,600  actual  and  $2,500  pu- 
nitive damages  held  not  excessive.— Sturgia  v. 
Kansas  City  Bys.  Co..  861. 
«=»42  (Mo.App.)  Defendant  who  fired  at  rus- 
tle, thinking  fox  caused  it,  not  liable  as  matter 
of  law.— McLaughlin  v.  Marlatt,  873. 

Questioo-  of  contributory  negligence  of  one 
shot  a  jury  question. — Id. 


n.  CBIMINAI.  BIS8PONSXBZIJTT. 

(A)  Olleaaea. 
®=»54  (Tex.Cr.App.)  Assault   under   influence 
of   passion  with   weapon   not  likely   to   cause 
deaui  an  aggravated  assault,  though  defendant 
provoked  £fficulty.— Mason  v.  State,  952. 

ASSESSMENT. 

See  Highways,  «=3l36-142;   Municipal  Conio- 
rationa,  4s>408-660;   Taxation,  «=9366-600. 

ASSIGNMENTS. 

II.   OFEBATION  AND  EFFECT. 

€=>85  (Tax.Com.App.)  Priority  of  equitable 
assignments.— Rotsky  ▼.  Kela«^  Lumber  Co.. 
6687 

Impounding  dates  from  notice  of  equitaUs 
assignment. — ^Id. 

ASSOCIATIONS. 

See  Insurance,  «=9712-765. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  ^=>2M-226. 

ATTACHMENT. 

See  Garnishment. 

V.  I.EVY.  X.IEN.  AND  CITSTODT  AND 
DISPOSITION  OF  PBOPEBTT. 

®S9|78  (Tex.Coin.ApiO  Lien  limited  to  actual 
interest  of  debtor.— Traders'  Nat  Bank  v. 
Price,  160. 

Property  reconveyed  to  vendor  by  unrecorded 
deed  subject  to  attachment  lien  held  subject  to 
vendor's  lien.— Id. 

ATTORNEY  AND  CLIENT. 

See  Trial,  <S=>114-132. 

H.  BETAXNEB  AND  AVTHOBITT. 

«=977  (Tax.Civ.App.)  Action  of  attorney  in 
conduct  of  litigation  binding  on  dient — Richard- 
son V.  McOoskey,  828. 

BAIL 

H.  IN    OBIMINAL    FBOSECimONS. 

€=M3  (Tex.Cr.App.)  Properly   refused   where 

defendant    killed    father-in-law    with    "express 

malice."— Littleton   v.   State,  046. 

<S=349  (Tex.Cr.App.)  When   denied  in   capital 

case.— Eogers  v.  State,  W5. 

<e=>49  (Tex.CrJ\pp.)  Bail  bond  by  appellant, 

executed  during  succeeding  term,  valid. — Cock- 

rell  v.  State.  1097. 

®=965  (Tex.Cr.App.)  Recognizance   on   appeal 

should  state  pnnisliment. — Robert  v.  State,  230. 

<&=>66  (Tex.Cr.AppO  Recognizance  held  insnf- 

fident  on  appeal.— Robert  v.  State,  230. 

BAILMENT. 

See  Pledges. 

<=38  (MoJi^ppO  Bailee  is  estopped  to  question 
owner's  titie.— Incline  Mining  Co.  v.  Smith,  (352. 
«=>I4(I)  (Tex.Clv.App.)  Bailee  liable  for 
failure  to  place  proper  valuation  on  goods  at 
time  of  delivery  to  carrier. — Whitehouse  Bros, 
v.  S.  H.  Abbott  &  Son,  599. 

Bailee  not  liable  for  undervaluation  of  goods 
shjpiied. — Id. 

Bailee  not  liable  because  returning  goods  by 
mail   instead  of   express.— Id. 
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«=>2I  (Tex.CIv^Kpp.)  BaUee  bes  no  implied 
authority  to  pledge.— City  Nat  Bank  of  East- 
land V.  Conley,  972. 

®=»35  (Mo.App.)  Although  property  might 
have  been  treated  as  converted  by  the  owner, 
he  could  sue  for  value  of  use. — Incline  Mining 
Co.  V.  Smith,  852. 

Party  using  machinery  after  happening  of 
condition  upon  which  it  was  to  be  returned  held 
liable  for  use  Uiereof.— Id. 

BANKRUPTCY. 

in.  ASSIGmCElTT.       ADHnnSTItA- 

TION     AND     DISTBXBITTION     OF 

BANKRUPT'S  ESTATE. 

(O)   Prefereneea  Bud  Transfers  by  Bank- 
rupt, and  Atttachmenta  and 
Other  Iilen*. 

€=>I85  (Ark.)  Trustee  stands  in  position  of 
creditor,  and  cannot  avoid  conveyance  not 
voidable  by  creditor.— Durrett  v.  Harris,  386. 

BANKS  AND  BANKING. 

Xn.  FUNCTIONS  AND  DEALINGS. 

(B)    Repreaentatlon    ol    Bank    br    OlBcera 
and  Asenta. 

«=>I09(2)  (Arfc.)  Bank  bound  by  act  of  presi- 
dent in  receiving  payment  which  he  converted. 
— Bamett  v.  Bank  of  Pangbum,  369. 

(D)  Colleottona, 

«=>I75(2)  (Tex.Clv.App.)  Depositor's  petition 
against  bank  for  delay  in  collection  of  check  on 
other  bank  held  inauflcient. — ^Bingham  v.  Eman- 
uel, 1016. 

BENEFICIAL  ASSOCIATiONS. 

See  Insurance,  ®s=>712-7S5. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

X.  REQUISITES   AND  VAI.IDITT. 
(D)  Acceptance. 

®=369  (Tex.Clv.App.)  Acceptance  of  draft 
must  be  in  writing. — First  Nat.  Bank  T.  San- 
ford.  650. 

Vm.  ACTIONS. 

«=a493(3)  (McApp.)  Where  a  note  was  given 
in  settlement  of  account,  the  burden  was  on 
defendant  to  show  want  of  consideration. — Bank 
of  HoUister  v.  White,  841. 
^=>499  (Ark.)  One  asserting  payment  has 
the  burden  of  proof.— Bamett  v.  Bank  of  Pang- 
burn.  369. 

€=9537(1)  (McApp.)  Purpose  of  indorsement 
of  note  by  defendants  a  jury  question. — Ward 
v.  Bowman,  833. 

9=>539  (Mo.App.)  Court's  computation  of 
amount  of  principal  and  interest  violates  stat- 
ute, and  is  not  cured  by  remitting  interest. — 
Ward  y.  Bowman,  833. 

BOUNDARIES. 

X.  DESCBIPTION. 

4=»3(l)  (Tenn.)  In  harmonizing  conflicting 
calls  in  survey,  "locative  calls"  must  control 
"directory  calls."— Gates  v.  Reynolds,  695. 
€=»3(3)  (Tenn.)  Locative  calls  of  survey  re- 
ferring to  natural  or  fixed  objects  control  over 
those  for  course  or  distance. — Gates  t.  Reyn- 
olds. 695. 


^3>3(8)  (Tenn.)  Surveyor's  plat  may  be  re- 
ferred to  to  remove  doubt  as  to  boundaries. — 
Gates  T.  Reynolds,  695. 

II.  EVIDENCE,    ASCERTAINMENT, 
AND    ESTABLISHBIENT. 

$=333  (Mo.)  Burden  on  defendant  to  abow 
that  old  fence  was  held  as  boundary  line  sab- 
ject  to  future  ascertainment  of  correct  line. — 
Martin  v.  Hays,  741. 

<&=337(5)  (Mo.)  Evidence  held  not  to  show  « 
fence  as  a  boundary  line  agreed  to  and  ac- 
quiesced in  by  interested  parties.— Martin  t. 
Hays,  741. 

$=^6(3)  (Mo.)  Survey  according  to  deeds 
could  not  divest  title  acquired  by  agreed  bound- 
ary and  use  of  land  with  reference  thereto 
showing  recognition.— Martin  v.  Hays,  741. 
«=348(6)  (Mo.)  Line  fence  adhered  to  for 
many  years  in  accordance  with  agreement  held 
to  constitute  boundary. — Martin  v.  Hays,  741. 
€=>48(8)  (Mo.)  Possession  and  use  for  suffi- 
cient time  is  evidence  of  agreement  to  establish 
a  line.— Martin  v.  Hays.  741. 

BREACH  OF  MARRIAGE  PROMISE. 

$=>7  (Tflx.Coni.App.)  Will  not  support  action 
when  promise  made  in  consideration  of  sexual 
intercourse. — Olguin  v.  Apodaca,  166. 
€=»Z3  (Tex.Com.App.)  Evidence  held  to  show 

Sromise   conditional   on   sexual   intercourse. — 
'Iguin  T.  Apodaca,  166. 

BRIEFS. 

See  Appeal  and  Error,  $=9758-773. 

BROKERS. 

IV.   COMPENSATION  AND  XJOBN. 

$=>40  (Tex.Clv.App.)  Broker  not  entitled  to 
commission  unless  he  has  contract  obligating 
seller  to  pay.— Powell  v.  Mulder,  802. 
$=>52  (Mo.App.)  That   terms   of  sale  incom- 
plete held  not  to  affect  right  to  oommissions. — 
Reavis  v.  Butterwortb,  844. 
$=>63(l)   (Ky.)  Entitled  to  commission  where 
purchaser  is  furnished  and  there  is  no  sale  be- 
cause   of   principal's    refusal. — GUtner   v.    Mc- 
Gombs  Producing  &  Refining  Co.,  8. 
$=»63(l)   (Tex.Cly.App.)  Acquiescence  in  new 
agreement  held  to  release  liability  for  commia- 
su>ns  on  first  contract.— Miller  &  BiggerstafC  ▼. 
Burke,  310. 

$s>65(4)  (Tex.Clv.App.)  Forfeiting  commis- 
sion because  of  undisclosed  dual  relation  does 
not  depend  on  the  principal's  sustaining  a  loss 
or  broker's  bad  faith.— Paul  v.  Prince,  1102. 

V.  ACTIONS  FOR  COMPENSATION. 

«=382(4)  (Tex.Civ.App.)  FacU  established  by 
evidence  must  l>e  substantially  those  pleaded. — 
Miller  &  BiggcrstafF  v.  Burke,  310. 

Proof  of  sale  held  variant  from  pleadings. — ^Id. 

Evidence  for  brokers  held  not  to  prove  aBega- 
tion  land  was  sold  for  cash  and  notes.— Id. 
$S986(3)   (Ark.)  Evidence  held  to  sustain  find- 
ing contract  of  sale  was  consummated. — Cox  v. 
Roark,  49. 

<@=386(7)  (Tex.Clv.App.)  Facts  held  to  show 
vender's  agent  accepted  commission  from  pur- 
chaser, so  as  to  constitute  double  agency. — 
Paul  ▼.  Prince,  1102. 

BURGLARY. 

n.  PROSECUTION  AND  PUNISHMENT. 

<S=>38  (Tex.CrJ^pp.)  Testimony  as  to  finding 

of  stolen  property  in  possession  of  defendant 

and    companion    admissible. — Garcia    ▼.    State, 

938. 

<S=>45  (Mo.)  Evidence  held  sufficient  to  go  to 

the  jury  on  defendant's  guilt.— State  v.  Hower- 

ton,  745. 
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CANCELLATION  OF  INSTRUMENTS. 

X.  BIGHT  OF  AOTIOir  AJn>  DEFENSIBS. 

«=>l  (Ky.)  Not  resorted  to  except  in  dear 
case.— Ijacy  v.  Lajme,  1. 

CARRIERS. 

n.   CARRIAGE    or    GOODS. 

(B)    Bills    of    Ladlne.    91ilppln«    Recelpta, 
and  Special  Cnntracta. 

®s>64  (Tex.Civ.App.)  Railroad  did  not  vio- 
late sbippizie;  instructions  permitting  inspection, 
by   placing    car    containing   gpoda    on   buyer's 

grivate   tra<^. — ^Pittman-Harriaon   Co.   t.   Foz 
iros.,  679. 

(D)  Transportation  and  DellTCrr  by 
Carrier. 

^b88  (McApp.)  No  delivery,  and  hence  no 
conversion  by  allowing  inspection  irithont  per- 
mission.—Bernie  Mill  &  Gin  Co.  v.  St.  Louis 
Southwestern  Ky.  Co.,  847. 
«=>93  (Tex.Clv.App.)  Carrier  delivering  to 
compress  company  instead  of  the  consignee 
htid  guilty  of  conversion  and  liable  for  its  da- 
Btmction  by  fire.— Hines  v.  Jordan,  633. 
«cs»94(3)  (Tex.Clv.App.)  Finding  that  con- 
signee did  not  waive  carrier's  misdelivery  war- 
ranted.— Hines  v.  Jordan,  633. 

(G)  Carrier  sa  'Warehonaentsn. 
4=9(40  (Tex.Clv.App.)  Four  days  for  removal 
of  goods  by  consignee  held  reasonable  time. — 
Hines  v.   First  Guaranty  State  Bank  of  Au- 
brey, 668. 

«=>I43  (Tex.Civ.App.)  Liable  as  warehouse- 
man for  storage  in  leaking  car. — Hines  v.  Tirst 
Guaranty  State  Bank  of  Aubrey,  668. 

Alwence  of  warehouse  does  not  excuse  stor- 
age in  leaky  car.— Id. 

(H)  Limitation  of  LlabUlty. 

«=>I59(2)  (Ark.)  Under  bill  of  lading  claim 
for  loss  to  be  presented  within  six  months  from 
shipment.— Missouri  Fac.  B.  Co.  v.  Reed,  1047. 

(I)  Conneatlaar  Carrlera. 

4=>I78  (Tex.Clv.App.)  Initial  carrier  after 
reasonable  time  from  notice  to  consignee  lia- 
ble only  as  warehouseman. — Hines  v.  First 
Guaranty  State  Bank  of  Aubrey,  668. 

Initial  carrier  liable  as  warehousman  for  im- 
proper storage  after  carriage. — Id. 
«=3l80(2)  (Tex.Com.App.)  Railroad  held  not 
jointly  liable  with  connecting  carriers  for  dam- 
age to  shipment. — Crenwelge  v.  Ponder,  145. 
4=»l8l</2  (MoApp.)  Carmack Amendment  ftelfi 
to  refer  only  to  federal  law. — Bernie  Mill  & 
Gin  Co,  V.  St.  Louis  Southwestern  By.  Co., 
847. 

«=>l85(t)  (Tex.Com.App.)  Last  carrier  pre- 
sumed at  fault  for  damage  to  shipment.— Cren- 
welge V.  Ponder,  145. 

(J)  Charvea  and  Uena. 

€=>I96  (MoApp.)  Petition  against  consignee 
for  freight  held  demurrable. — Chicago,  B.  &  Q. 
R.  Co.  V.  Evans,  8.")3. 

(K)  Dlaerlmlnatlon   and  OTerctaarve. 

€=>202  (Mo.)  Evidence  held  to  warrant  finding 
a  defendant  bought  as  agent  ties  overcharges 
for  carrying  which  are  sought  to  be  recovered. 
— Cobbs   v.   Joyce-Watkins   Co.,   504. 

Company  which  is  consignor  and  consignee, 
as  against  agent,  entitled  to  recover  over- 
charges for  transportation. — Id. 

in.  CARRIAGE  OF  I.IVE  STOCK. 

«S92(5(2)  (TeX-ComApp.)  Carrier  held  not 
liable  for  loss  of  hogs  before  delivery  from  poi- 


son  eaten  on  premises  adjoining  its  shipping 
pens.— Lancaster  v.  Pitzer,  923. 
^»228(l)   (Tex.CivApp.)  Burden  of  proof  on 
shipper  where  specific  negligence  was  alleged. — 
Hines  v.  Whiteman,  979. 

«=»228(3)  (Tex.ClvApp.)  Evidence  that  It 
was  not  customary  to  maintain  facilities  for 
feeding  and  watering  in  a  small  station  inad- 
missible.—Hines  V.  Wliiteman,  979. 
«s>228(3)  (Tex.Civ.App.)  Testimony  held  no 
evidence  of  market  value  of  shipment  of  cattle 
injured. — Hines  v.  Edwards,  1117. 
$s>229(2)  (Tex.Civ.App.)  Measure  of  damag- 
es for  negligent  injury  of  cattle  carried  stated. 
—Hines  v.  Edwards,  1117. 

.IV.  CARRIAGE    OF    FASSENGZiRS. 

(O)    Portormanee    of    Contract    of   Traaa- 
portatlon. 

®=>277(4)  (Tex.CivApp.)  Not  liable  for  in- 
juries to  passenger  walking  to  other  station  on 
failure  of  car  to  atop.— Eastern  Texas  Electric 
Co.  V.  Reagan,  366. 

(D)  Personal  Injnrlea. 

®=>2S3(2)  (Tex.Coai.App.)  Liable  to  passen- 
gers for  acts  of  employes  outside  employment. 
—St.  Louis,  Southwestern  Ry.  Co.  of  Texas  v. 
Preston.  928. 

<SS3283(3)   (TeK.CtvAM.).  Carrier   owes   pas- 
senger duty  of  protection  from  assaults  of  em- 
ployes.—Wright  V.  Sehaff,  833. 
«=>283(4)   (Tex.Civ.App.)  Carrier    liable    for 
insults  of  its  employes.- Wright  v.  SchafF,  333. 
®=>287(l)   (IMo.App.)  High,  degree    of    care 
owed  passenger  boarding  street  car.— Vogta  v. 
Kansas  City  Rys.  Co.,  526. 
®=>298(l)   (Ky.)  Jerk  of  car  entitling  passen- 
ger to  recover  for  injuries  mnst  indicate  negu- 
gence.— LonisvHle  &  I.  R.  Co.  v.  Roberts,  681. 
d=>300  (iMo.App.)  Duty  of  street  car  opera- 
tives to  use  highest  degree  of  care  in  ascer- 
taining  whether  freight   train  is  approaching 
crossing. — Borjrfeld  v.  Dunham,  891. 
«=»3I4(2)   (Mo.App.)  Petition     by    passenger 
against  earner  for  injuries  held  to  contain  gen- 
eral  charge   of  negligence. — Bergfeld   v.   Dun- 
ham, 891. 

<S=>3i5(l)  (IMcApp.)  Petition  for  injuries 
while  boarding  car  held  to  charge  negligence 
either  in  sudden  starting  or  closing  vestibule 
door,  permitting  recovery  on  proof  of  either 
or  both.— Yogto  v.  Kansas  City  Rys.  Co..  526. 
«=»3I7(8)  (Mo.App.)  Evidence  others  were 
shaken  up  admissible  to  show  character  of  jerk. 
— Ownby  v.  Kansas  City  Rys.  Co.,  879. 
®=>3l8(i0)  (iMcApp.)  Evidence  held  to  show 
plaintiff  was  in  act  of  alighting  from  car  as  al- 
leged.— Roach  V.  Kansas  City  Rys.  Co.,  520. 
<8=>320(4)  (MoApp.)  Whether  servants  as- 
saulting plaintiff  were  acting  within  employment 
held  for  jury. — Sturgis  v.  Kansas  City  Rys. 
Co.,  861. 

@=9320(2I)  (iMoApp.)  Failure  of  conductor 
to  flag  street  car  across  railroad  track  act  of 
negligence  to  be  submitted  to  jury.— Bergfeld 
V.  Dunhnm,  S91. 

€=>32l(2)    (IMo.App.)   Instruction    Jield    suffi- 
ciently to  submit  whether  plaintiff  was  a  pas- 
senger.—Voets  V.  Kansas  City  Rys.  CJo.,  5'Id. 
€=>32l(6)    (Mo.App.)  Instruction  in  action  for 
injury  in  boarding  street  car  held  not  erroneous 
in  not  defining  the  word  "negligently." — ^Vogts 
V.  Kansas  City  Rys.  Co.,  626. 
®=>32l(ll)    (Ky.)  Instruction   held  erroneous 
in  not  defining  duty  owed  passenger. — Louis- 
vUle  &  I.  R.  Co.  V.  Roberts,  681. 
€=>32l(i2)    (Mo.App.)   Instruction  in  suit  for 
injuries   to   street   car   passenger   in    collision 
with  train,   requiring  highest  degree  of  care, 
held  proper. — Bergfeld  v.  Dunham,  891. 

Instruction  as  to  negligence  of  railroad  com- 
pany contributing  to  collision  by  street  car  trith 
tridn,  held  not  erroneous.- Id. 
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«=932I(I5)  (Mo^pp.)  Instruction  hOd  not 
misleading.— Roach  t.  Kansas  City  B7S-  Co., 
620. 

Instruction  requiring  street  railway  to  exer- 
cise highest  practical  degree  of  care  to  ascer- 
tain whether  passenger  is  alighting  heid  not 
erroneous.— Id. 

®=»32l(23)  (Mo.App.)  Instruction  heUd  prop- 
erly refused  as  misleading,  in  view  of  the 
pleading  and  evidence.— Roach  v.  Kansas  City 
Kys.  Co.,  620. 

^=»32l(23)  (Mo.App.)  Objection  that  instrac- 
don  in  suit  for  injuring  passenger  was  broader 
than  petition  held  unsubstantial.— Ownby  y. 
Kansas  City  Rys.  Co.,  879. 
«=»32l(23)  (Tflx.CivJ\pp.)  Refusal  of  special 
charge  presentine  issue  of  assault  held  errone- 
ona.— Wright  v.  Scbaff,  333. 

Refusal  of  charge  as  to  insults  of  employ^ 
held  improper.— Id. 

CERTIORARI. 

H.  FBO0EEDINO8  AlfD  DETER- 
MINATION. 

€=>69  (Ark.)  On  quashing  writ  of  certiorari, 
jqdgment  wul  be  affirmed.— Bertig  Bros.  ▼. 
Independent  Qin  Co.,  392. 

CHAMPERTY  AND  MAINTENANCE. 

«=35(9)  (Tex.Clv.App.)  Contract  held  not  to 
show  plaintiff's  guilt  of  barratry.— TunstiU  T. 
Grisham,  272. 


See  Equity. 


CHANCERY. 


CHATTEL  MORTGAGES. 

I.  BEQITISTTES  AND  VAX.IDITT. 

<A)   uratnre    n.na    Bnaentlala    of    Trmna<era 
o(   Chattels   aa    Security. 

9=96  (Mo.)  Transaction  held  not  a  conditional 
sale,  iHit  absolute  sale  with  mortgage  back. — 
State  T.  Griffin,  800. 

^=3l7  (Mo.)  Mortgage  by  owner  of  equity  un- 
der conditional  sale  contract  valid. — State  T. 
Oriffin,   800. 

(U)  Form  and  Contents  of  lastrnments. 

9=>47  (Tex.Clv.App.)  Description  enabling 
property  to  be  definitely  identified  by  mortgage 
itsflf  is  sufficient.— Bus  v.  Farmers'  Nat.  Bank 
of  Sealy,  085. 


m. 


CONSTRUCTION  AND  OPERA- 
TION. 


(D)   Iilen   and   Priorltr. 

«=»I38(2)  (Tex.Civ.App.)  Mortgage  by  owner 
of  half  interest  in  laundry  held  inferior  to  mort- 
mge  for  purchase  price  of  other  half  interest. — 
Central  Texas  Exch.  Nat.  Bank  v.  Sparkman, 
207. 

4=>I4I  (Ark.)  First  mortgage,  though  not 
properly  recorded,  is  superior  to  second  mort- 
gage redting  first  mortgage. — Rose  v.  Million, 
376. 

VII.   REMOVAI.  OR  TRANSFER  OF 

PBOPERTT  BT  MORTGAGOR. 

(B)  Criminal  BenponatblUtr. 

^s>230  (Mo.)  Mortgages  by  owner  of  equity 
under  conditional  sale  contract  valid  and  is 
within  statute  penalizing  removal  of  mort- 
gaged property.— State  v.  Griffin,  800. 
4=3233  (IMo.)  Evidence  held  to  sustain  con- 
action  for  removing  and  concealing  mortgaged 
property.— State  v.  Griffin,  800. 
€=>234  (Mo.)  Instruction  held  erroneous  as 
directing  acquittal  if  property  was  valued  at 
leas  than  $50.— State  v.  Griffin,  800. 


Instruction  imposing  on  defendant  burden  of 
proving  want  of  consent  is  erroneous. — ^Id. 

Verdict  convicting  of  removing  property 
should  indicate  felony  or  misdemeanor. — Id. 

Instruction  intent  might  be  determined  from 
circumstances  held  proper.— Id. 

Vm.  PAYMENT    OR    PERPOBaCAHGB 

OF  CONDITION,  REI.EASE.  AND 

SATISFACTION. 

«=»243  (Ark.)  Facts  held  not  to  show  dis- 
charge of  mortgage  obligation. — Rose  t.  Million, 
376. 

CHILDREN. 

See  Infants. 

CHURCHES. 

See  Beligioua  Societies. 

CITIES. 

See  Municipal  Corporations. 

COLLEGES  AND  UNIVERSITIES. 

4=»l  I  (Ky.)  Surplus  proceeds  of  sale  of  lands 
not  property  of  church.— Trustees  of  Baptist 
Female  0>Uege  of  Liberty  Ass'n  ▼.  Barren 
County  Board  of  Education,  19. 

Trustees  of  college  held  not  a  "sodety**  with- 
in statute  vesting  property  in  common  schools 
on  dissolution. — Id. 

Donations  for  benefit  of  college  reverted  to 
original  donors  on  sale  of  property. — Id. 


n. 


COMMERCE. 

SUBJECTS   OF  REOUI.ATION. 


®=>40(l)  (Ark.)  Sales  by  foreign  corporation 
to  resident  dealer  not  subject  to  state  laws: 
"Interstate  commerce."— Hogg  v.  J.  R.  Watkiss 
Medical  Co.,  730. 

COMMERCIAL  PAPER. 

See  Bais  and  Notes. 

COMMUNITY  PROPERTY. 

See  Husband  and  ^^e,  <S=»270-270. 

COMPROMISE  AND  SEHLEMENT. 

See  Accord  an~a  Satisfaction. 

'4=95(1)  (Ark.)  Binding  regardless  of  rights 
under  original  contract.- W.  X.  Bransford  i 
Son  V.  Smith  &  Whitney,  377. 
4s»23(3)  (Ark.)  Correspondence  %eM  to  show 
that  seller  made  new  agreement  for  parts  for 
pump  already  installed.— W.  X,  Bransford  t 
Son  V.  Smith  &  Whitney,  377. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSTITUTIONAL  UW. 

See  Statutes,  (S=>6-123. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  CONSTRUCTION,     OPERATION, 

AND  ENFORCEMENT  OF  CON- 

STITUTIONAI.  PROVISIONS. 

4=»26  (Tex.Clv.App.)  Legislature  limited  only 
by  Constitution.- Rumbo  v.  Winterrowd,  258. 
4^s»46(l)    (Tex.Civ.App.)  Dedsion  on  questioa 
of  constitutionality  avoided  if  possible. — ^Rumbo 
V.  Winterrowd,  258. 

4=>48  (Tex.Civ.App.)  Statute  not  held  void 
unless  clearly  contrary  to  Constitution.— Boa- 
ham  v.  Fuchs,  1112. 
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OanTersioa 


m.  DISTRIBTrTlOIf  OP  CMVEOS- 

KENTAX.  POWERS  AMD 

FUNOTIOHS. 

(B)  Jndlelal  Power*  and  Function.. 

«=»70(l)  (Mo.)  Legislatiye  determinatton  as 
^nefits  of  iiprovement  concluBive.-West  v. 

^70'(?MMo.)  Objection  that  statute  aa  to 
Ssi  iiyeTwife  gieater  rii^ta  thaj  ImBbaBd 
cannot  be  considered  by  courts.-Brook  t.  ±sar 

to70(3)  (Tex.Clv.App.)  Legislature  limited 
^  by  ConBtitution.-Bnnibo  t.  Wmterrowd, 

258. 

IV.  POLICE  POWEB  IM  OEKEBAIi. 

«=>8I  (Tex.C1v.App.)  "Police  power"  defined. 
—Bumbo  T.  Winterrowd,  2o8. 

XI.  Dtne  PBOCESS  or  iaw. 

ftB276  (Tex.ComJKpp.)  Statute  requiring 
Sr  to  take  bond  froA  contractor  ft€^  un- 
constitutionaL-Wmiams  v.  ^^win  5^-  i-.,. 
<a=>298(l)  (Tex.Civ.App.)  P'ol'i^J.V/ ..» ^?„r. 
1^  from  taking  more  than  one-third  of  «op 
as  rent  violates  due  process.-Knmbo  v.  Win- 
terrowd, 258. 


CONTINUANCL 


See  Criminal  Law,  fl=a>68(V-603, 

«=>30  (Tex.Clv.A|ipO  Denial  of  o|o««°  °;°  f?.- 
STof  amended  petition  error.-Indiana  Silo  Co. 

^'anMooWtels  If"  expected  testimony 
Absent  Witness  to  be  given  s"-"* '^"^^  ""f 
CTedit  as  if  witness.  ^"«„P'^»*°*7;S^*"^"  '• 
St.  Iiouis-San  Francisco  By.  Co.,  780. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Breach  of 
Matrial?  Promise;  Champertv  and  Mamte- 
nance-  Compromise  and  Settlement;  Cove 
SStei  F^uds,  Statute  of;  Guaranty;  Nova- 
tiM-  Sales;  Specific  Performance;  Stip- 
ulations;  Vendor  and  Purchaser. 

I.  REQUISITES  AKD  VAXIDITY. 
(A)  Natup*  and  B««ei»tl»l«  In  General. 

<S»I0(4)   (MO.)  Contract     for     purchase     of 
STamyzd  unenforceable  as  unilateral.-HaUo- 
way  V  Mountain  Grove  Creamery  Co.,  451. 
Unilateral  contract   not  renewed.— M. 

(B)    Partie.,    Pxopoeale,    and    Acceptance. 

<S=»I9  (Ky.)  Mere  proposal  creates  no  obliga- 
tiOT.  unless  accepted.-Walton's  Ex'r  v.  Franks, 

(D)  Con.ideratlon. 
<g=a86   (Tex.Com.App.)   Partial  faHnre  of  con- 
sideration did   not  invalidatc-Amencan  Nat. 
Bank  of  Houston  v.  American  Loan  &  Mort- 
gage Co.,  168. 

iF)  I.e««Uty  of  Object  and  of  Coneld- 
'    '  eratlon. 

«=3l08(2)  (Mo.)  Open  agreement  between  ri- 
val applicants  tojoin  in  seeking  franchise  valid. 
— Longworth  v.  Kavanaugh,  83. 
«=»II2  (Tox.Coiii.App.)  Void  when  prejudicial 
to  nublie  morals.— Olgum  v.  Apodaca,  1W5. 
«s>i28(2)  (Tox.Coin.App.)  Where  party  was 
n^  guUty  of  felony,  notes  induced  by  duress 
may  be  set  a«ide.-Day  v.  Mallard,  164. 
®»I37(3)  (Tex.Coni.App.)  Not  set  aside  for 
^ess  where  partly  based  on  illegal  considera- 
tion—Day V.  Mallard,  164. 
«E»I39  (Tex.Com.App.)  Where  party  wm  not 
guilty  of  felony,  notes  induced  by  ameBatoMy 
be  set  aside;  parties  not  being  in  pari  deUcto. 
—Day  V.  Mallard,  164. 


H.  CONSTRUCTION  AND  OPERATION. 
(A)    General   Rnle.   of  Con.tructlon. 

<3=I47(2)   (Tox.Com.App.)  Intention      sought 
by  construction  the  expressed  intention.— irii^ 
ity  County  Lumber  Co.  v.  Ocean  Accident  & 
Guarantee  Corporation,    114. 
«=»I55    (Tex.Com.App.)      Construed     most 
strongly   against   maker.-Pledger  v.  Business 
Men's  Accident  Ass'n  of  Texas,  110. 
<g=>l64    (Tex.Com.App.)      Contemporaneous 
transactions  held  to  be  constru^  ^^!!!^L^^ 
tract.- American    Nat.    Bank    of    Houston   ▼• 
American  Loan  &  Mortgage  Co.,  169. 
<S=>I70(I)   (Ky.)  Construction  by  parties  per- 
suasive.—Consolidation  Coal  Co.  V.  Gibbs,  416. 

(B)   Partte.. 

<S=»I84  (MO.App.)  Defendant  ft«M  bound  to 
pay  for  work  done  on  adjoimng  property  as 
under  joint  contract.— Huff  v.  Doerr,  849. 
®=>I87(I)  (Tonn.)  Beneficiary  of  contract, 
though  not  party  thereto,  may  sue  m  own  name. 
-Title  Guaranty  &  Trust  Co.  v.  Bushnell,  699. 
«=.I87(3)  (Tox.Cora.App.)  One  assuming  pay- 
^t  of  obligations  must  pro  .rate  on  partial 
failure  of  <;on8ideration.--American  Nat.  Bank 
of  Houston  V.  American  Loan  &  Mortgage  CO., 

16». 

(C)  Sabject-Matter. 

I<S=>I98(6)   (Tex.CW.App.)  Contract  to  drill  80 

1  "bancl"  water  well  meant  barrels  of  31%  gai 
Ions.— Pope  V.  Joschke,  986. 

(D)  Place  and  Time. 

«=.2I3(I)  (Tex.Com.App.)  Notes  assum^  to 
bTpaid  as  they  mature.-Amencan  Nat  Bank 
of  Houston  V.  American  Loan  &  Mortgage  Co., 
169. 

III.   MODinCATION  AND  MERGER. 
<E=>248  (Ky.)  Termination     of     contract     for 
court.— Townsend  &  Freeman  Co.  v.  Tabor,  «. 

IV.   RESCISSION    AND    ABANDON- 
MENT. 

«a=>272  (Ky.)  Besdnded  by  later  uconsistent 
contract.- Townsend  &  Freeman  Co.  v.  Ta- 
bor, 6. 

V.  PERFORMANCE   OR   BREACH. 

<S=>28I  (Tox.Clv.App.)  Right  to  "test"  did  not 
give  owner  absolute  right  to  determine  sufficien- 
cy.—Pope  V.  Joschke,  986. 

Tests  of  well  to  be  binding  must  have  been 
reasonable  and  conducted  with  due  care.— Id. 
<£=»289  (Tox.Com.App.)  Architects'  refusal  to 
issue  certificates  conclusive  as  between  prmci- 
pal  and  surety.— WiUiams  v.  Baldwin,  65f 
«=9322(l)  (MO.APP.)  Plaintiff  properly  intro- 
duced evidence  to  show  performance  of  written 
contract  in  evidence.— Modern  Heating  Co.  v. 
Florida  Land  &  Fruit  Co.,  1079.  , 

Burden  of  proof  on  plamtiff  sumg  for  work 
and  materials   when   allegations  denied.— Id. 
<g=322(3)   (Tex.ClvJVpp.)  Evidence    sufficient 
to  justify  rejection  of  test  of  capacity  of  water 
well.— Pope  V.  Joschke,  986.  . 

«s»322(4)  (Ark.)  Finding  of  substantial  per- 
formance of  building  dontract  held  not  agunst 
preponderance  of  evidence.— Wilmot  v.  West, 
785. 


VI.  ACTIONS  POB  BREACH. 

<es>3S0(2)  (Ky.)  Evidence  held  not  to  show 
plaintiff  had  mine-timber  cutting  contract- 
Consolidation  Coal  Co.  V.  Gibbs,  416. 

CONVERSION. 

See  Trover  and  Convorsion. 
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CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Municipal 
Corporations;  Railroads;  Street  Bailroads; 
Telegraphs  and  Telephones. 

m.  OORPORATX:  NAME,  SEAIit  DOMI- 
OILE.  BT-I<AWS,  Alfl>  ;REOOBDS. 

«=>52  (Tex.C(v.App.)  "Residence"  is  place 
where  it  maintains  its  office. — Sanders  y.  Farm- 
ers' State  Bank  of  Mezia,  635. 

I 

IV.  OAFITAZ.  STOCK  AND  DIVI- 
DENDS. 
f  (B)   Sabaorlptlon    to   atoelc. 

«=>80(5)  (Tex.Com.App.)  Statements  by  agent 
selling  stock  held  mere  expressions  of  opinion 
not  fraadulent.— Lone  Star  Ldfe  Ins.  Co.  t. 
Shield,  196. 

«=980(I0)  (Tex.Coin.App.)  Right  to  defend 
against  note  for  stock  on  ground  of  fraud  hold 
waived.— Lone  Star  Life  Ins.  Co.  v.  Shield,  196. 
^=>92  (Tex.Com.App.)  Stock  subscription 
properly  paid  with  note.— Lone  Star  Life  Ins. 
Co.  v.  Shield,  19». 

No  showing  that  note  was  given  for  unpaid 
-capital  stock.— Id. 

j  (C)  I»aae  of  Certtflcat^a. 

■«s>l  10  (Tex.Civ.App.)  Evidence  held  to  prove 
waiver  of  right  to  cancel  stock  issued  to  trustee 
tor  employ^  on  termination  of  employment— 
Donoghne  v.  Lee,  957. 

Right  to  cancel  stock  issued  to  trustee  for 
employe's  benefit  waived  by  failure  to  cancel 
on  termination  of  employment.— Id. 

V.   HEMBEBS    Aim    STOCKHOLDERS. 

(A)   RlKhta   and   Llahtlitiea   ■■  to   Cor- 
poration. 

«=»I88  (Tex.Com.App.)  That  the  same  per- 
sona were  stockholders  in  two  corporations  did 
not  make  the  corporations  jointly  liable. — Har- 
per v.  Lott  Town  &  Improvement  Co.,  188. 

VI.   OFFICERS   AHD    AGENTS. 

(O)  RlarlitK,   Duties,   and    Llabllltlea   aa   to 
Corporation  and  Ita  Dtembera. 

«=>308(ll)  (Tex.Coin.App.)  Petition  of  sales 
agents  held  to  have  alleged  cause  of  action  for 
commissions. — ^Paine  v.  Hart-Parr  Co.,  121. 
«s>3l3  (Tex.Com.App.)  On  forfeiture  of 
lease,  manager  may  individually  lease  free 
from  interest  of  stockholders.— Green  v.  Hall, 
183. 

Vn.  CORPORATE  POWERS  AND  LIA- 
BILITIES. 
(F)    ClTll  Aotlona. 
«=>503(2)   (Tex.Clv.App.)  Venue  of  action  for 
damages   as    to    seed    held  improperly   laid.^ 
Pittman  &  Harrison  Co.  v.  Shook,  903. 
«=»509(5)   (Tex.Clv.App.)  In    application    for 
garnishment,  allegation  held  sufficient  as  to  res- 
idence  of   corporation.— Sanders    v.    Farmers' 
State  Bank  of  Mexia,  635. 

Misnomer  of  officer  of  garnishee  bank  imma- 
terial.-Id. 

Word  in  writ  designating  bank  as  "he"  held 
an  immaterial  typographical  mistake.— Id. 

Vm.   INSOLVENCY  AND  RECEIVERS, 

«s>544(2)  (Ky.)  Property  impressed  with 
trust  for  benefit  of  creditors. — American  Rail- 
way Bzpress  Co.  v.  Commonwealth,  433. 

X.   CONSOLIDATION. 

«=?590(3)  (Ky.)  When  corporation  purchas- 
ing assets  of  other  corporation  without  assum- 
ing debts,  is  liable  for  debts.— American  Railway 
Express  Co.  t.  Commonwealth,  433. 


Express  company  organized  to  take  over  busi- 
ness of  other  companies  liable  for  debts  of 
other  company. — Id. 

XL  DISSOLITTION  AND  FORFEXTITBB 
OF  FRANOHISS. 

<&=>6I9  (Tex.Coffl.App.)  Judgment  against 
stockholders  and  directors  as  trustees  of  dis- 
solved corporation  for  detention  of  property 
not  authorized.— White  v.  Texas  Motor  C^  & 
Supply  Co.,  138. 

_  Directors  of  a  dissolved  corporation  fc«U  not 
individually  liable  to  the  owner  of  antomobilea 
for  their  detention  by  the  corporation. — Id. 
<^=630(6)  (Tex.Com.App.)  No  judgment  can 
be  rendered  against  a  dissolved  corporation.— 
White  V.  Texas  Motor  Car  &  Supply  Co.,  138. 

XH.  FOREIGN  CORPORATIONS. 

<»=>652  (Tex.C1v.App.)  Statute  canceling  for- 
eign corporation's  permits  is  not  to  be  liberally 
construed.— Deveny  v.  Success  Co.,  295. 
<®=»657(3)  (Tex.Clv.App.)  Contract  by  foreign 
corporation  without  license  is  not  void. — Tem- 
ple V.  Riverland  C!o.,  605. 
«=>66l(l)  (Tex.Clv.Appj  Cancellation  of 
permit  does  not  prevent  recovery  by  foreign 
corporation  in  pending  suit.- Deveny  ▼.  Saccesa 

Foreign  corporation  voluntarily  withdrawing 
can  collect  accrued  accounts.— Id. 
«=>66l(6)  (Tex.Clv.App.)  "Arbitration"  held 
not  an  acUon"  by  foreign  corporation  to  which 
restrjctive  statute  requiring  peroiit  apoliea- 
Temple  ▼.  Riverland  Co..  605.  •»'»'*«"• 

COSTS. 

^^iJSS'J^Ji^^^  *»*  ERROR.  AND  ON 

NEW  TRIAL  OR  MOTION  THER& 

FOR. 

<S=>245  (Tenn.y  Trial  court  directed  to  con- 
sider, in  taxing  costs  below,  fact  that  costs  of 
appeal  were  taxed  against  surety,  though  he 
secured  reversal  in  part.— Carter  County  v 
Oliver-Hill  Const  Co.,  720. 
«^256(l)  (Tex.Clv.App.)  Cost  of  copying  ex- 
hibits m  transcript  not  charged  against  defend- 
anta  where  plaintiffs  did  not  object  to  exhibits. 
—Ben  C.  Jones  &  Co.  v.  State  Printing  Co., 
619. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTIES. 

IL   GOVERNMENT  AND  OFFICERS. 

(D)    Offleera  and   Agrenta. 

*=74(1)  (Tex.)  Amounts  paid  assessor  for 
assessing  drainage  and  school  taxes  held  "fees" 
and  not  compensation  on  "ex  officio  services." 
—Nichols  V.  Galveston  County,  647. 
^»74(3)  (Ark.)  Comity  treasurer  not  entitled 
to  commissions  on  sums  deposited  in  bank  by 
drainage  district  commissioners. — Brown  v  £d- 
person,  1048. 

<S=>74(3)  (Tex.Clv.App.)  Statute,  fixing  max- 
imum commissions  of  treasurer,  does  not  in- 
clude compensation  as  treasurer  of  drainage 
and  navigation  districts. — Charlton  v.  Harris 
County,  969. 

<&=975(4)  (Tex.Civ.App.)  Commissions  retain- 
ed by  treasurer  not  voluntarily  paid  so  aa  to 
prevent  recovery.— Charlton  v.  Harris  County. 
969. 

^s>98(l)  (Tex.)  County  assessor's  surety  lia- 
ble for  assessor's  failure  to  account  for  fees 
received  in  excess  of  maximum. — Nichols  t. 
Galveston  County,  647. 
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XV.   FISCAX    BIANAOEHEITT,    PUBLIC 

DEBT,  SECURITIES,  AHS 

TAXATION. 

<=s>r50(l)  (Ky.)  Indebtedneas  allowed  to 
county  limited  to  current  income.— Hughes  t. 
Xiison,  676. 

COURTS. 

See  Justice*  of  tlie  Peace;   Prohibition. 

X.  HATITBE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

9=912(2}  (Ark.)  Nonresident  may  sue  in  state 
courts  notwithstanding  diyersity  of  citizenship. 
— Linney  t.  E.  J.  linney  &  Co.,  1049. 

n.  ESTABLISHMENT,    ORGANIZA- 
TION. Ain>  PROCEDURE  IN 
GENERAL. 

(D)  Ralea      of      Deelalon.      Adjadleatlona, 
Optniona.   and   Recorda. 

9s>97(5)  (McApp.)  Federal  decisions  control 
case  brought. under  federal  Employers'  liabili- 
ty Act.— See  t.  Chicago,  B.  &  Q.  R.  Co.,  518. 
^s>97(5)  (Tex.  Cr.  App.)  Construction  of 
amendment  of  federal  Constitution  by  United 
States  Supreme  Court  binding  on  state  courts. 
— Ex  parte  Gilmore,  199. 

m.  COURTS  OF  GENERAL  ORIGINAL 
JURISDICTION. 

<A)   Oronnda   of  Jnrlsdtetton   In   Qeneral. 

«=»I20  (Tex.ClvJkpp.)  District  court  bad  Ju- 
risdiction to  try  injunction  suit  wherein  ac- 
crued damages  of  $600  alleged. — Smith  ▼.  Kidd, 
348. 

XV.   COURTS  OF  LIMITED  OR  IN- 
FERIOR JURISDICTION. 

4=9l68  (Tax.Clv.App.)  County  court  has  Ju- 
risdiction of  action  to  recover  automobile  of 
yalue  of  $600.— Automobile  tinderwriters  of 
America  v.  Brooks,  367. 

9=3  189(15)  (Ark.)  Jurisdiction  retained  after 
10  days  to  set  aside  default. — Carroll  t.  Tex- 
porfr  on  Co.,  390. 

VI.  COURTS   OF  APPELLATE  JURIS- 
DICTION. 

(B)  Oovrta  of  Particular  Statea. 

9=»23l(6)  (Mo.)  Contention  that  courts  of  ap- 
peal had  misconstrued  contract  and  laws  appli- 
cable insufficient  to  raise  constitutional  ques- 
tion.—Staggs  T.  Gotham  Mining  &  Milling  0>., 

4^231(6)  (Mo.)  Mechanic's  lien  proceedings 
held  under  statute  not  attacked.— Powell  t. 
Beidinger,  503. 

«=»23l(i9)  (Mo.)  Supreme  Court  held  not  to 
have  jurisdiction  because  of  constitutional  ques- 
tion.—Hardwicke  v.  Wymore,  757. 
9=3231(38)  (Mo.)  Judgment  disposing  of  con- 
demnation award  held  not  to  directly  affect  title 
so  as  to  nve  Supreme  Court  Jurisdiction. — 
Murphy  t.  Barron,  492. 

VIII.   CONCURRENT  AND   CONFLICT- 
ING JURISDICTION,   AND 
COMITY. 

<A)    Covrta    of   Same    State,    and    Transfer 
of  Canaea. 

«=»472(4)  (TtX.Clv.App.)  Only  district  court 
could  give  adequate  relief  where  land  of  estate 
fraudulently  conveyed.— Bain  v.  Coats,  671. 
«=a480(l)  (Tex.Clv.App.)  Equity  will  not  or- 
narily  interfere  between  courts  of  co-ordinate 
jurisdiction.— Twin  C!ity  Oo.  r,  Birchfield,  610. 


COVENANTS. 

IL  CONSTRUCTION  AND  OPERA- 
TION. 
(D)    OoTenants    Rannlnv   with   the   Land. 

9=384  (Mo.)  Ultimate  grantees  had  right  to 
sue  original  seller  on  covenants  of  warranty  or 
to  sue  their  own  grantor  on  his  covenants.— 
Martin  v.  Jones,  1061. 

IV.  ACTIONS  FOR  BREACH. 

9=»I04  (Ky.)  Purchaser  defrauded  as  to  title 
may  sue  for  fraud  or  breach  of  warranty. — Sell- 
ars  T.  Adams,  424. 

9s>  130(5)  (Mo.)  Purchasers  entitled  to  recov- 
er shortage  in  acreage.— Martin  v.  Jonea,  1061. 

CRIMINAL  LAW. 

See  Adultery;  Assault  and  Battery,  9=»54; 
Bail,  9=s>43--66;  Burglary;  Embezzlement; 
False  Pretenses;  Forgery;  Grand  Jury; 
Homicide;  Indictment  and  Information;  Lar' 
ceny;  Perjury;  Prostitution;  Rape,  9=35^ 
64;  Receiving  Stolen  Gk>ods;  Seduction,  9s» 
46-49. 

L  NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES 

IN  GENERAL. 

9=»I3  (Tex.CrJkpp.)  Statute  relating  to  care- 
ful driving  held  insufficient  to  describe  crime. — 
Russell  V.  State,  666. 

9=3 13  (T«x.Cr.App_.)  Statute  defining  delin- 
quent and  incorrigible  children  not  unintelli- 
gible.—Gordon  V.  State,  1096. 

V.  VENUE. 
(B)  Chance  of  Venne. 

9s»l26(2)  (Mo.)  Befttsal  of  change  of  venue 
for  prejudice  held  not  abuse  of  discretion.— 
State  V.  Smith,  1057. 

9=3 140  (Tex.Cr.Appw)  Order  dianging  venue 
should  direct  placing  in  custody  or  fix  amount 
of  recognizance. — Haley  v.  State,  208. 
9=3l42  (Tex.Cr.App.)  Defective  recognizance 
would  not  render  void  judgment  of  court. — 
Haley  v.  State,  208. 

Defective  recognizance  doe*  not  affect  valid- 
ity of  order  changing  venue.— Id. 

Vm.  FREUMINART  OOBTPLAINT, 
AFFIDAVIT.  WARRANT,  EX- 
AMINATION, COMMITMENT. 
AND  SUMB&ART  TRIAL. 

9=3225  (Mo.)  Defendant  may  waive  prelimi- 
nary examination  of  /irregulailty  therein.— 
State  V.  Smith,  1057. 

9=3245  (Mo.)  Defendant  held  to  have  waived 
requirements  of  statute  as  to  copy  of  testimony 
on  preliminary  hearing.- State  v.  Smith,  1057. 

X..  EVIDENCE. 

(B)  Faeia  In  laane  and  Relevant  to  laavea, 
and  Rea  Geatm. 

9s>35l(l)  (Teoc.Cr.App.)  Defendant's  failure 
to  appear  in  accord  with  bail  is  admissible.— 
Cook  V.  State.  213. 

9=3351(10)  (Mo.)  Evidence  defendant  had  at- 
tempted to  spirit  away  prostitute  from  whom 
she  was  charged  with  receiving  money  admissi- 
ble.—State  V.  Howe,  477. 
9=3366(1)  (Mo.)  Rule  as  to  admissibnity  of 
statements  by  deceased  stated. — State  T.  Dough- 
erty. 788. 

9=»366(4)  (Mo.)  Statements  by  deoeased  as  to 
what  he  said  to  his  assailants  Aetd  admissible 
as  res  gestte.— State  v.  Dougherty,  786. 

(O)    other  OCenaes   and   Character  of   Ao- 
enaed. 

9=3369(5)  (Tex.Cr^pp.)  When  evidence  of 
other  thefts  properly  admitted.— Kolb  t.  Stato, 
210. 
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$=9369(9)  (Tex.Cr^pp.)  'When  evidence  of 
other  thefts  properly  admitted  in  prosecution 
for  receiving  property. — Kolb  V.  State,  210. 
®=337l«,2)  (Tex.Cr.App.)  Possession  of  other 
property  taken  at  same  time  admissible. — Cas- 
telberry  v.   State,  216. 

9s>380  (Mo.)  Character  witnesses  cannot  be 
examined  as  to  separate  disconnected  criminal 
acts.— State  v.  Hulbert,  499. 

<B)   Best  muA   Secondary   mnd   Oemonjitra- 
tlve  Evidence. 

«=»400(3)  (Tex.Cr.App.)  Showing  that  draft 
records  were  sent  to  Washington  made  oral 
testimony  admissible.— James  v.  State,  941. 

(P)  Admla 


m.   Declarations,   and   Hear- 
say. 

«=9406(5)  (Tex.Cr.App.)  Defendant's  state- 
ment he  would  kill  any  one  who  informed  on 
him    admissible.— Russell   v.    State,    948. 

Evidence  of  defendant's  statement  that  if 
left  alone  he  would  pay  his  debts  admissible. 
-Id. 

«=>407(l)  (Tex.Cr.App.)  Finding  of  stolen 
property  pointed  out  by  defendant's  companion 
inadmissible  where  defendant  remained  silent. 
—Garcia  v.  State,  938. 

<S=>4I9,  420(t2)  (Mo.)  Physician's  receipt  of- 
fered in  prosecution  for  receiving  money  earned 
in  prostitution  inadmissible  as  hearsay. — State 
V.  Howe,  477. 

<S=>4t9,  420(12)  (Tex.Cr.App.)  Letter  inad- 
missible in  absence  of  evidence  that  defendant 
induced  its  writing.— Terrell  v.  State,  240. 

(O)  Acts  and  Declarations  ot  Conspirators 
and  Codefendants. 

<8=3424(3)  (Tex.Cr.App.)  Fact  defendant's 
companion,  in  defendant's  absence,  pointed  out 
stolen  property,  could  not  be  used  against  de- 
fendant—Garcia y.  State,  938. 

(I)   opinion  BiTldence. 

<s»448(4)  (Tex.Cr.App.)  Question  properly 
refused  as  calling  for  opinion  of  witness. — 
Shamblin  v.  State,  241. 

«==>448(M)  (Tex.Cr.App.)  Testimony  that 
witness  saw  defendant  making  whisky  admis- 
sible.—Russell  V.  State,  948. 
<S=>475  (Tex.Cr.App.)  Medical  testimony  as 
to  instrument  used  as  weapon  admissible. — 
Mason  v.  State,  952. 

«=>476  (Tex.Cr.App.)  Medical  testimony  as 
to  cause  of  death  admissible.— Mason  t.  State, 
952. 

<J)   Testimony   of  AecompUoes  and   Code- 
fendants. 

«s>507(r)  (Tex.CrJkpp.)  Purchasers  of  Bq-' 
uor  under  Dean  Law  "accomplices."- Bobert  T. 
State,  230. 

"Accomplice"  defined. — Id. 

Purchaser   of  liquor   an   "accomplice." — Id. 
4=9508(6)   (Mo.)  Accomplice  against  whom  in- 
dictment was  nollied  is  competent  witness. — 
State  T.  Howerton,  745. 

$=>5I0  (Mo.)  Accomplice  against  whom  in< 
dictmenl  was  nollied  is  competent  witness,  and 
need  not  be  corroborfited. — State  T.  Howerton, 
745. 

(K)  Confessions. 

€=>528  (Tex.Cr.App.)  Confessions  of  alleged 
thief  inadmissible  in  so  far  as  it  relates  to 
receiver  of  property. — ^Hoyt  v.  State,  936. 
®=s>528  (Tex.Cr.App.)  Confessions  of  both  de- 
fendant and  another,  or  of  either,  admissible. 
—Garcia  v.  State,  938. 

€=}535(i)  (Tex.Cr.App.)  Corpus  delicti  not 
established  by  confession  alone.— Bobert  t. 
State,    230. 

«=>537  (Tex.Cr.App.)  Confession  and  facts 
with  reference  to  finding  stolen  articles  under 
guidance  of  defendant's  companion  admissible 
against  defendant.— Garcia  v.  State,  938. 


(H)   'Welvlit  and   BnAeiener. 

€=»565  (Mo.)  Evidence  held  to  sustain  jutt** 
finding  prosecution  was  not  barred. — State  t. 
Ford,  4S). 

XI.  TIMX:  OF  TBIAli  AND  OOimH- 
VANCE. 

4s>586  (Mo.)  Refusal  of  continuance  because 
accomplice  was  to  be  used  as  witness  held 
vrithin  court's  discretion.- State  v.  Howerton, 
746. 

«=9594(l)  (Tex.Or.App.)  Refusal  of  contiini- 
ance  on  the  ground  of  absent  witness  not  error. 
—Russell  T.  State,  948. 

€=>595(2)  (Mo.)  Refusal  of  continuance  for 
absence  of  witness  who  would  have  testified  to 
immaterial  matter  proper. — State  r.  English, 
746. 

<@=9596(l)  (Mo.)  Refusal  of  continuance  for 
absence  of  witness  whose  testimony  would  have 
been  cumulative  proper. — State  y,  English,  746. 
€=3596(3)  (Tex.Cr.App.)  Continuance  not 
granted,  where  testimoi^  of  absent  witnesses 
would  be  impeaching  merely.— Russell  y.  State, 
948. 

<S=3597(2)  (Tex.CrJKpp.)  Denial. of  motion  for 
continuance  on  ground  of  absent  witness  not  er- 
ror.—Russell  V.  State,  948. 
<3=>597(3)  (Tex.Cr.App.)  Denial  of  continn- 
ance,  cause  of  absence  of  witness  held  not 
error. — Glowers  v.  State,  226. 
<&=>598(2)  (Mo.)  Continuance  for  absence  of 
witness  denied  where  no  diligence  was  shown. 
—State  y.  English,  746. 

€=s>598(6)  (Tex.Cr.App.)  Diligence  in  issning 
process  for  witnesses  inadequate  to  require 
continuance. — Shamblin  v.  State,  241. 
^=3603(2)  (Tex.Cr.App.)  Apphcation  for  con- 
tinuance stating  that  it  was  not  solely  for 
delay,  not  sufficient- Russell  y.  State,  948. 

Xn.    TBIAlb 

(A)  Preliminary  Proceedlncs. 

^s>628(7)  (Mo.)  Permitting  accomplice  against 
whom  case  was  nollied  to  testify  without  being 
indorsed  on  information  not  error.— State  v. 
Howerton.  745. 

^s>628(8)  (Mo.)  Permitting  accomplice  against 
whom  case  was  nollied  to  testify  without  being 
indorsed  on  information  not  error,  and  point 
waived  by  failure  to  object — State  y.  Hower- 
ton, 745. 

(D)   Objections    to    Byldence,    Motions     to 
Strike  Ont.  and   Bxeeptlons. 

4=9698(1)  (Mo.)  Refusal  to  strike  testimony 
where  cross-examination  showed  no  foundation 
therefor  held  error  despite  failure  to  object — 
State  V.  Hulbert,  499. 

(B)    Armaments   and   Condnet   ot   Conasel. 

4=>706  (Mo.)  Attempt  of  prosecuting  attor- 
ney to  elicit  testimony  similar  to  that  held  in- 
competent improper. — State  y.  Burns,  766. 
4:s>7l4  (T«x.Cr.App.)  Argument  that  applica- 
tion for  suspended  sentence  was  plea  of  guilty 
improper. — Mason  v.  State,  952. 
€=9722(3)  (Mo.)  That  defendant  attempted  t» 
spirit  away  witness  could  be  referred  to  by 
prosecution  in  opening. — State  v.  Howe,  477. 
4=9722(3)  (Mo.)  Remark  of  prosecuting  at- 
torney in  argument  held  not  improper.— State 
y.  Hulbert  499. 

4=9723(3)  (Mo.App.)  Closing  argument  ot 
prosecution  unjustified  by  evidence. — State  t. 
Stockton.  1082. 

4=»728(4)  (Mo.)  Argument  as  to  defendant's 
failure  to  call  particular  witness  not  error 
where  no  objection  on  such  ground. — State  y. 
Hulbert,  499. 

Objection  to  prosecuting  attorney's  remark 
in  argument  too  vague  to  require  court  to 
strike.— Id. 
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9=»730(t4)  (Mo.)  Practical  acquiescence  of 
trial  court  in  improper  argument  of  state's 
coonael  held  error.— State  t.  Bums,  766. 

(F)  ProTlBoa  of  Court  ma4i  Jury  1b  Cten- 
eral. 

«s>742(l)  (T«x.Cr.App.)  Oredibility  of  prose- 
cutrix a  question  for  tne  jury. — Cook  r.  State, 
213. 

4=9752  (Mo.)  Failure  to  demur  to  evidence  at 
dose  of  case  waives  a  former  demurrer. — State 
▼.  Howerton,  745. 

«=>759(l)  (Ark.)  Requested  instruction  on 
corroboration  properly  refused,  as  on  weight  of 
evidence.— Brown  v.  State,  725. 
«=376l(8)  (Tex.CrJkpp.)  Requested  special 
instruction  as  to  presumption  from  use  of 
hammer  by  deceased  properly  refused. — Mason 
T.  State,  962. 

(O)  HeeesaltTt  Req«laltes,  and  SaflleleBoy 
of  Inatrncttoma. 

«=>772(4)  (Mo.)  Instruction  as  to  time  that 
crime  was  committed  held  not  error. — State 
V.   English,  746. 

4=9778(5)  (Tex.Cr.App.)  Instruction  errone- 
ous as  shifting  burden  of  proof.— Mason  t. 
State,  952. 

4=9780(2)  (Tex.Cr.App.)  Evidence  keM  not  to 
call  for  instruction  as  to  accomplice  testimony. 
—Scott  V.  State,  1099. 
4=»8II(I)  (Mo.)  Beqnested  instruction  segre- 
gating certain  facts  refused. — State  v.  Poor, 
810. 

4==>8I4(5)  (Mo.)  Instruction  not  based  on  is- 
sues properly  refused. — State  v.  Richardson, 
789. 

4=>8I5(4)  (Mo.)  Instruction  not  erroneous 
for  failure  to  require  finding  that  property  tak- 
en from  residence  was  taken  feloniously  and 
without  owner's  consent.— State  v.  English,  746. 
4=»822(I3)  (Mo.)  Instructions  sufBcient  if 
correct  when  construed  as  a  whole.— State  t. 
Weagley,  817. 

4=9823(2)  (Mo.)  Instruction  held  not  errone- 
ous as  assuming  facts  in  view  of  other  instruc- 
tions.— State  V.  Richardson,  789. 
4=»823(I4)  (Mo.)  Instruction  in  prosecution 
for  assault  to  kill  not  misleading. — State  v. 
LitUe,  793. 

(H)  Reqneata  for  InatntetlOBa. 

4=»824(3)  (Tex.Cr.App.)  Failure  to  submit 
manslaughter  not  error  where  no  request  made. 
— Prestidge  v.  State,  217. 

4='824(3)  (Tex.Cr.App.)  Instruction  on  grade 
of  offense  not  error,  in  absence  of  requested 
special   charge. — ^Moore  v.   State,  218. 

Court  not  justified  in  departing  from  prac- 
tice in  charging  as  to  grade  of  ofiScers  unless 
requested. — Id. 

®=>824(ll)  (Tex.Cr.App.)  Failure  to  submit 
issue  as  to  whether  defendant  properly  warned 
before  he  made  statement  not  erroneous  in 
ahsence  of  request. — Garcia  v.  State,  938. 
4=>825(2)  (Tex.Cr.App.)  That  instruction  was 
not  specific  not  available  without  request  for 
further  instructions. — ^Prestidge  v.  State,  217. 
4=>829(l).  Refusal  of  requested  instruction 
covered  not  error. 
—(Ark.)  Brown  v.  State,  725; 

(Tex.Cr.App.)  Castleberry    r.    State,    216; 
Scott  V.  State,  1099. 
4=»829(3)   (Tex.Cr.App.)  Requested      charges 
as  to  defendant's  intent  and  belief  that  auto- 
mobile belonged  to  third  person  held  sufficient- 
ly covered.— Glowers  v.  State.  226. 
4=3829(5)    (Tex.Cr.App.)  Refusal   to   instruct 
on  defendant's  right  to  arm  himself  and  seek 
deceased    not    error    in    view    of    unqualified 
charge.— Moore  v.  State,  218. 
4=»829(I6)   (Mo.)   Instructions  otherwise  cov- 
ered properly  refused.- State  v.  Little,  793. 


(K)  Verdlot. 

4=9878(3)  (Tonn.)  Verdict  of  guilty  under 
certain  counts  held  ineffectual.— Austin  v.  State, 
60. 

4=3882  (Mo.)  Special  verdict  not  finding  in- 
tent or  value  of  property  held  insufficient.— 
State  T.  Oriffin.  800. 

Xin.  MOTIONS   FOB   HEW   TBIAX 
ANB   IN   ARREST. 

«=»922(3)  (Mo.)  Erroneous  instructions  must 
be  material  to  require  new  triaL— State  v.  Bird, 
751. 

4=a925>/2(3)  (Tex.Cr.App.)  Discussion  of  for- 
mer convictions  by  jury  Aei<f  prejudidal  to  de- 
fendant—Cotton V.  State,  943. 
4=957(5)  (Tex.Cr.App.)  Testimony  of  jurors 
iield  to  lead  to  conclusion  they  had  discussed 
prior  disagreement  and  convictions.— Cotton  v. 
State,  943. 

4=3974(2)  (Tex.Cr.App.)  Motions  in  arrest  of 
judgment  must  be  filed  within  two  days.— Bur- 
nett V.  State,  239. 

4=3974(2)  (Tox.Cr.App.)  Motion  in  arrest 
made  after  judgment  too  late.— Oordon  v.  State, 
1095. 

XIV.   JTTDOMENT,    SENTENCE.   ANB 
FINAI.  COMMITMENT. 

4=3982  (Tex.Cr.App.)  On  question  of  snspend- 
ed  sentence,  oral  testimony  concerning  pay- 
ment of  fines  for  another  offense  held  not  er- 
ror.—Glowers  V.  State,  226. 
4=9982  (Tex.Cr.App.)  Application  for  sus- 
pended sentence  may  be  waived.— Gordon  t. 
State,  1096. 

ZV.  APPEAI.  AND  EBBOR,  AND 
OEBTIOBABI. 

(B)  Preaentmtlon  ojid  Reaervatlon  In  Lovr- 
er  Court  of  Gronnda  of  Review. 

4=9(035(3)  (Mo.App.)  Action  of  court,  not 
objected  to,  not  reviewable.— State  v.  Stockton, 
1082. 

4=3(038(1)  (Mo.)  Objections  AeW  sufficient  to 
present  for  review  error  in  instruction. — State 
V.  Green   740. 

<&=3l038^l)  (Tex.CrApp.)  Objections  and  ex- 
ceptions must  be  taken  before  charge  is  read 
to  jury.— Castleberry  v.  State,  216. 
4=3 1 039  (Mo.)  Defendant,  not  objecting,  could 
not  complain  of  intoxication  of  juror. — State  v. 
Hulbert,  499. 

4=9)044  (Tex.Cr.App.)  Question  as  to  defec- 
tiveness of  complaint  not  reviewed,  where  no 
motion  to  quash. — Burnett  v.  State,  239. 
4=9(053  (Mo.App.)  Action  of  court,  to  which 
no  exceptions  saved,  not  reviewable. — State  v. 
Stockton,  1082. 

4:»(054(()  (Mo.)  Admission  of  evidence  not 
reviewable  in  absence  of  exception. — State  v. 
Hulbert.  499. 

4=9(056(()  (Tex.Cr.App.)  Failure  to  submit 
manslaughter  not  error  where  no  exceptions 
reserved.— Prestidge  v.  State,  217. 
4=31064(2)  (Tex.Cr.App.)  Question  as  to  de- 
fectiveness of  complaint  not  reviewed,  where 
motion  in  arrest  did  not  urge  such  ground. — 
Burnett  v.  State.  239. 

4=3(064(7)  (Mo.)  Accused  must  point  out 
specific  failure  to  show  error  in  refusal  of  ' 
instructions. — State  v.  Bird,  751. 
4=9(064(7)  (Mo.)  Objections  to  instructions 
must  contain  something  more  specific  than  a 
general  reference  to  the  errors  assigned. — 
State  V.  Dougherty,  786. 

4=3(064(7)  (Mo.)  Refusal  of  instruction  not 
considered  on  appeal  where  not  saved  in  mo- 
tion for  new  trial. — State  v.  Smith,  1057. 

(O)    Profseedlnca    for    Transfer    of    Cause 
and  Effeet  Thereof. 

4=9(083  (Tex.Cr.App.)  Court's  authority  aft- 
er the  adjournment  of  term  in  appealed  rases 
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limited   to   correction   of   record. — CockreU  t. 
State,  1007. 


(D)  Reoord 


■d  Proceedlnar*  Hot  In  Hee- 
ord. 


<8=s>l086(l4)  (Mo.)  Conatitutionality  of  stat- 
ute Dot  reviewable  in  absence  of  record  showing 
motion  to  quaslk  information. — State  t.  Howe, 
477. 

«=»I086(I4)  (Tex.Cr.App.)  Taking  of  excep- 
tions must  be  verified  07  record. — Castleberry 
T.  State,  216. 

«=»t086(l4r)  (TM.Cr.App.)  Appeal  dismissed, 
where  no  order  on  motion  for  new  trial  shown. 
—Powell  V.  State,  1096. 

^=>I087(I)  (Tex.Cr.App.)  Appeal  dismissed, 
where  no  notice  of  appeal  shown. — Powell  v. 
State,  1096. 

«=si090(8)  (Tex.CrJVpp.)  In  absence  of  state- 
ment, evidence  presumed  to  support  verdict. — 
Sessums  v.  State,  224. 

<3=>I090(II)  (Tex.Cr.App.)  No  review  in  ab- 
sence of  bill  of  exceptions. — Gordon  v.  State, 
1095. 

<S=>t090(l4)  (Tex.Cr.App.)  Statement  of  facts 
and  exceptions  essential  to  review  of  refused 
instructions. — Thompson  v.  State,  224. 
®=»I090(I9)  (Mo.)  Kemarks  of  prosecuting 
attorney  cannot  be  presented  by  afBdavita. — 
State  v.  Bird,  751. 

<3=>I099(I)  (Tex.Cr.App.)  Original  statement 
of  facts  in  felony  cases  must  be  sent  to  Court 
of  Criminal  Appeals. — Powell  v.  State,  1096. 
<g=>IIIO(3)  (Ark.)  Bccord  can  be  corrected 
nunc  pro  tunc  to  show  swearing  of  jury. — Novs- 
worthy  v.  SUte,  384. 

(B)  AaatKiment  of  Brrom  and  Briefa. 

<S=»ll2g(3)   (Mo.)  Accused    must    point    out 

in  assignment  of  error  specific  failure  to  show 

error  in  refusal  of  instructions. — State  v.  Bird, 

751. 

<$5>l  130(2)   (Mo.)  Accused  must  point  oat  in 

brief  specific  failure  to  show  error  in  refusal 

of  instructions.— State  v.  Bird,  751. 

(F)    Diamlaaal,    Hearlnv^    and    Rehearing. 

<8=s»ll31(l)  (Tex.Cr.App.}  Appeal  abated  'on 
proper   affidavit  of   appellant.— Polk   v.   State, 


^' 


€=9ll3l(l)  (Tex.Cr.App.)  Appeal  dismissed 
on  verified  motion  of  appellant. — ^McCowan  y. 
State,  936. 

(G)  Revtevr. 

<S=9l  134(2)  (Mo.)  Admissibility  of  statements 
by  deceased  determined  oii  appeal  by  circum- 
stances under  which  offered  and  manner  in 
which  made. — State  v.  Dougherty,  786. 
€=3|  137(5)  (Mo.)  Defendant  cannot  complain 
of  error  in  admission  of  evidence  where  com- 
mitted nt  his  instance.— State  v.  Dougherty,  786. 
«=»II4I(2)  (Tex.Cr.App.)  Burden  on  appel- 
lant to  show  circumstances  from  which  abuse 
of  discretion  appears.- Shamblin  v.  State,  241. 
«=>l  144(6)  (Tex.CrJkpp.)  Presumed  that  ven- 
ue in  trial  court  was  proven.— Haley  v.  State, 
208. 

€=>l  144(10)  (Tex.Cr.App.)  Matters  presumed 
in  aid  of  judgment  convicting  one  as  a  juvenile. 
—Gordon  v.  State,  lOnn. 

«=3|  144(12)  (Tex.Cr.App.)  Jury  presumed  to 
understand  effect  of  evidence. — Cook  v.  State, 
213. 

(8=31144(12)  (Tex.Cr.App.)  Showug  insuffi- 
cient to  overcome  presumption  in  favor  of 
correctness  of  exclusion  of  testimony.— Moore 
T.  State,  218. 

®=»1 144(12)  (Tex.Cr.App.)  Burden  on  appel- 
lant to  show  circumstances  from  which  abuse 
of  discretion  appears  in  permitting  witness  to 
testify.- Shamblin  v.  State,  241. 
<8=»lT44(l2)  (Tex.Cr.App.)  Presumption  in 
favor  of  correctness  of  trial  court's  ruling  in 
reception  of  evidence.— Russell  t.  State,  948. 


<S=s>  1 144(13)  (Tex.Cr.App.)  Evidence  presumed 
sufficient  to  authorize  conviction,  in  aosence  of 
statement  of  facts.- Armstrong  t.  State,  224. 
«=>i  144(13)  (Tex.Cr.App.)  Without  sUte> 
ment  of  facts,  evidence,  on  plea  of  guiltypro» 
snmed  sufficient.— Oumpert  ▼.  State,  237,  23&. 
€=»l  144(13)  (Tex.Cr.App.)  Evidence  presum- 
ed to  support  valid  count. — Gordon  T.  State, 
1095. 

€s»ll50  (Mo.)  Granting  or  refusing  change  of 
venue  discretionary  with  trial  court.— State  t. 
Smith,  1057. 

«=>II5I  (Tex.Cr.App.)  First  application  for 
continuance  addressed  to  sound  discretion  of 
court. — Russell  v.  State,  948. 
^s>t  153(5^  (Tex.Cr.App.)  Permitting  witness 
who  remamed  in  courtroom  after  nue  to  tes- 
tify, a  matter  within  discretion  of  court. — 
Shamblin  v.  State,  241. 

<S==>I  159(1)  (Tex^CrJkpp.)  Verdict  of  jury  un- 
der proper  instruction  is  conclusive. — ^I^stidge 
V.  State,  217. 

€=3l  159(2)  (Mo.)  Supreme  0>nrt  must  re- 
verse conviction  not  sustained  by  evidence. — 
State  V.  Kelsay,  754. 

®=»il60  (Mo.App.)  Verdict,  approved  by  judge, 
not  disturbed  on  appeal. — State  t.  Stodcton, 
1062. 

^3s»ll66>/2(8)  (Tex.Cr.App.)  Overruling  of 
challenge  harmless  where  defendant  did  not 
exhaust  peremptory  challengea. — Cook  t.  State, 
213. 

<S=>I  168(1}  (Tex.Cr.App.)  Lowest  penalty  on 
plea  of  guilty  precludes  questioning  sufficiency 
of  evidence.— Gumpert  v.  State,  237,  238. 
€=>!  169(1)  (Mo.)  Statement  by  deceased  pri- 
or to  dying  declaration  held  not  prejudidaL — 
State  V.  Dougherty,  786. 

<S=9|  169(2)  (Tex.Cr.App.)  Admission  of  evi- 
dence held  harmless  in  view  of  other  evidence. 
— Burciago  v.  State,  562. 
<8=9l  169(12)  (Tex.Cr.App.)  Testimony  of  lUght 
harmless  where  defendant's  witness  testified 
thereto.— Cook  v.  State.  213. 
«=s>ll70>/2(3)  (Tex.Cr.App.)  Inquiry  as  to 
whether  defendant  had  been  confined  as  a  de- 
linquent child  lield  not  ground  for  reversal.— 
Scott  v.  State,  1099. 

^=>l  l70'/2(5)  (Mo.)  Gross-examination  harm- 
less in  view  of  other  evidence  as  to  same  facta. 
—State  v.  Smith,  1057. 

<3=>ll70'/2(6)  (Tex.Cr.App.)  Cross-examina- 
tion of  defendant's  witnesses  as  to  indictment 
for  perjury  in  particular  case  prejudidaL — 
James  v.  State.  941. 

<3=>II7I(I)  (Mo.App.)  (losing  argument  of 
prosecution  unjustified  by  evidence  and  preju- 
dicial.—State  V.  Stockton,  1082. 
(3=}|  172(1)  (Mo.)  Only  prejudidal  instroctioB 
authorizes  reversal. — State  v.  Bird,  751. 
«=»!  172(2)  (Mo.)  Statute  placing  additional 
burden  on  state  harmless.- State  v.  Howe,  477. 
<S=>I  173(2)  (Mo.)  Defendant,  indicted  for  bur- 
glary and  larceny,  may  be  convicted  of  one  or 
both,  and  failure  so  to  instruct  reversible. — 
State  V.  Green.  740. 

€=»!  173(2)  (Tex.Cr.App.)  Failure  to  diarge 
on  accomplice's  testimony  held  not  harmless.— 
Robert  v.  State,  230. 

(H)  Determination  and  Dlapoaltlon  «t 
Cnnae. 

C=>II82  (Mo.App.)  Judgment  affirmed  when 
information  and  judgment  in  proper  form  and 
no  bill  of  exceptions.— State  v.  Panagiotopolus, 

<S=>I  186(4)  (Tex.Cr.App.)  Indictment  A«I<t 
sufficient,  though  using  "and"  instead  of  "or" 
between  the  words  "scientific"  and  "sacramen- 
tal."— BeU  T.  State,  232. 

XVH.  PUinSHMENT  AHD  PREVEH- 
TION  OF  OBXHE. 

®S>I2I3  (Ky.)  16  years'  imprisonment  for 
manslaughter  not  a  "cruel  punishment." — 
Fleming  t.  Commonwealth,  407. 
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CURTESY. 

>l  I  (3)   (Mo.)  Conveyance  by  'wife  alone  de- 
feats husband's  rights.— Brook  v.  Barker,  80S. 

CUSTOMS  AND  USAGES. 

4=»5  (Tex.ClvJ^pp.)  Merely  -local  custom  not 
to  be  read  into  contract— Pope  v.  Joschke,  986. 

DAMAGES. 

HI.  GR01Tin>S  AMD  SUBJECTS  OF 
OOIXPENSATOBT  DAHAOES. 

(B)    /Ltegn-vmtloik,  Mttlcatton,  and   Redne- 
tlon  of  I^osa. 

®=>62(l)  (Tex.Clv.App.)  Passenger  for  whom 
car  did  not  stop  contributorily  negligent  in 
walking  to  other  town. — ^Eastern  Texas  Elec- 
tric Co.  r.  Reagan,  36d. 

V.  EXBBIFI.ABT  DAMAGES. 

€s>87(l)  (Mo.)  At  common  law  compensatory 
damages  are  not  discretionary,  but  punitive 
damages  are. — Grier  v.  Kansas  City,  O.  C.  & 
St.  J.  R.  Co..  454. 

Vn.  nrADEQITATE    AKD    EXCESSIVE 
DAHAGES. 

<=»I27  (McApp.)  Purchasing  power  of  money 
considered  in  passing  on  ezcessiveness  of  ver- 
dict.—Roach  V.  Kansas  City  Rys.  Co.,  620. 
C=>I28  (Mo.App.)  Mere   size  of   verdict   does 
not   establish   passion    or   prejudice. — ^Beall   v. 
Kansas  City  Rys.  Co.,  834. 
«=9l32(l)   (Mo.App.)  $6,200  not  excessive  for 
injuries  and  results  of  fractured  skull. — Roach 
V.  Kansas  City  Rys.  Co.,  620. 
«=»l32(l)(Tex.Clv.App.)  $13,000  held  not  ex- 
cessive for  serious  physical  injuries. — Payne  v. 
Harris,  350. 

<S=3l32(3)  (Tex.Clv.App.)  $16,000  verdict  for 
paralysis  resulting  from  injury  held  not  ex- 
cessive.- Ft.  Worth  &  D.  C.  By.  Co.  v.  Smith- 
ers,  637. 

<8=»I32(5)  (Mo.App.)  $7,500  not  excessive  (or 
woman  injured  internally. — Bergfeld  v.  Dun- 
bam,  891. 

<S=3l32(6)  (Mo.App.)  $5,000  damages  for  dis- 
location of  sacro-iliac  joint  ft«I<i  not  excessive. 
— Ownhy  V.  Kansas  City  Rys.  Co.,  879. 
<8=>I32(7)  (Mo.)  $10,000  for  injuries  to  hip, 
back,  and  nervous  system  excessive,  and  re- 
duced to  $7,500.— Corn  v.  Kansas  City,  C.  (3. 
&  St.  J.  Ry.  Co.,  78. 

<S=»132(7)   (Mo.App.)  Award  of  $7,500  for  In- 
juries to  hip  joint  and  pelvic  basin  not  exces- 
sive.—Beall  V.  Kansas  City  Rys.  Co.,  8.34. 
«=»t32(7)    (Mo.App.)  $7,500     (or     injury     to 
back   resulting  in  cancer  not  excessive. — Lane 
V.  Kansas  City  Rys.  Co..  870. 
<8=»I32(7)   (McApp.)  $2..'>00  not  excessive  for 
injuries  to  hip.  side,  ankle,  and  hand.— Terry  v. 
Kansas  City  Rys.   Co.,  885. 
<S=>I32(8)    (McApp.)  $1  ,.500  heM  not  excessive 
for  permnnently  cripnlcd  arm. — Stussy  v.  Kan- 
sas Citv  Rys.  Co.,  .531. 

«E=>I32(9)  (Mo.)  Judgment  for  $15,000  for 
loss  of  boy's  leg  reduced  to  $13,500.— Bryant 
V.  Kans.^s  Citv  Rys.  Co.,  472. 
«=»I32(9)  (Mo.)  $17,000  verdict  for  loss  of 
leg  reduced  to  .S12.000.— Miller  v.  Schaff,  488. 
.ig=>l32(9)  (Mo.)  New  trial  where  judgment 
for  loss  of  child's  foot  was  $12,500. — Jones  t. 
St.  Louis -San  Francisco  Ry.  Co.,  780. 

VnX.  PLEADING,   EVIDEHOE.  AND 

ASSESSMENT. 

CA)   PleadluK. 

•s»l58(2)  (Mo.App.)  Pleading  for  personal  in- 
juries held  not  to  warrant  proof  of  cancer. — 
Lane  v.  Kansas  City  Rys.  (jo.,  870. 

228S.W.-72 


Evidence  of  injuries  not  specifically  alleged 
limited  to  necessary  result  of  injuries  pleaded. 
— ^Id. 

«=3lS8(4)  (Mo.App.)  Pleading  held  to  cover 
fainting  spells  and  lapses  of  memory  as  result 
of  injury.— Vogts  v.  Kansas  City  Bys.  Co.,  526. 

(B)    Bvldenee. 

<S=>I66(I)    (Mo.App.)  Evidence     iplaintiff    had 
lost  weight  admissible  to  show  injury. — Ownby 
V.  Kansas  City  Rys.  Co.,  879. 
$sfl66(2)    (Mo.App.)  Evidence     of     loss     of 
weight  held  proper  in  action  for  personal  in- 
juries.— Roach  V.  Kansas  City  Rys.  Co.,  520. 
€=>I73(I)    (Ky.)  Effect  of  injuries  on  plain- 
tiff's earning  capacity  and  bnsmess  considered 
on  question  of  excessive  damages. — Louisville 
A  I.  R.  Oo.  V.  Murphy,  442. 
€s»l73(2)   (Mo.App.)  Evidence  of  injured  per- 
son's skill  and  inability  to  work  after  acddent 
held  competent.— Stussy  v.  Kansas  City  Rys. 
Co.,  631. 

«=3lS5(l)  (Tex.Clv.App.)  Evidence  held  to 
show  paralysis  caused  by  injuries. — Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  Smithers,  637. 
$s>l85(2)  (Ky.)  Evidence  as  to  permanency 
of  injuries  must  be  dear.— Iiouisville  &  I.  B.  Co. 
V.  Murphy,  442. 

Evidence  as  to  permanency  of  injuries  held 
not  to  sustain  verdict  of  $15,000. — Id. 
«=>I85(3)    (Mo.App.)   Evidence    of    cancer   as 
result  of  injury  to  back  Aeld  not  speculative. — 
Lane  v.  ECansas  C^ity  Rys.  Co.,  870. 

(O)  ProceedliiK*  for  Aaaeaantent. 

€=>206(l)  (Mo.)  Trial  court  has  discretion  to 
appoint  physicians  to  examine  plaintiff  in  per- 
sonal injury  soit.— Atkinson  v.  United  Rys.  Co., 
483. 

«=9206(8)  (Mo.)  Physicians  appointed  to 
make  personal  examination  of  plaintiff  in  per- 
sonal inJDiT  suit  held  court  officers.— Atkinson 
V.  United  Rys.  Co.,  483. 
d=»2l6(2)  (Mo.)  Petition  and  evidence  fteld 
to  sustain  instruction  as  to  recovery  for  other 
injuries  than  loss  of  leg.— Bryant  v.  Kansas 
City  Rys.  Co.,  472. 

€=>2I6(6)  (Mo.App.)  Instruction  allowing  con- 
sideration of  physical  disabjlity  proper  under 
petition  alleging  permanent  injuries. — Bergfeld 
V.  Dunham,  891. 

<S=32I6(7)  (Mo.App.)  Instruction  as  to  future 
damages  held  not  erroneous.— Terry  t.  Kansas 
City  Rys.  Co..  886. 

DEAD  BODIES. 

^s»l  (Tex.Clv.App.)  Surviving  wife  has  right 
to  body  of  deceased  husband. — Curlin  v.  Cur- 
lin,  602. 

iS=»4  (Tex.Clv.App.)  Wishes  of  deceased  con- 
sidered in  determining  burial  place. — Curiin  v. 
Ourlin,  602. 

<S=>5  (Tex.Clv.App.)  Wife  consenting  to  burial 
of  husband  could  not  remove  body  except  for 
good  cause. — Curlin  v.  Curlin,  602. 

Presumption  against  wife's  right  to  remove 
body  of  husband  after  burial. — Id. 

Wrongful  removal  of  buried  body  will  be  en- 
joined.—Id. 

DEATH. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(A)   RliKlit  o(  Action   and    OefeuaeB. 

^=>7  (Tex.Com.App.)  Action  held  governed  by 
penalty.— Clay  ▼.  Atchison,  T.  &  S.  F.  Ry.  Co., 
907. 

®=»9  (Tex.Com.App.)  New  Mexico  penal  stat- 
ute held  not  repealed. — Clay  v.  Atchison,  T.  &■ 
S.  F,  Ry;  Co.,  907. 

®=>I0  (Mo.App.)  Cause  of  action  for  negli- 
gence of  fellow  servant  survives. — Roberts  r. 
Kansas  City  Rys.  Co.,  902. 
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<B)  JnrladletlOB,  Tenue,  and  Umltstlou. 

^=335  (Tex.Com.App.)  New  Mexico  statute 
not  enforceable  in  Texas. — Clay  v.  Atchison,  T. 
ft  S.  F.  Ry.  Co.,  907. 

(D)  PleAdlnv  and  Bvldenee. 
4s>77  (MoJ^pp.)  Jury  may  determine  damages 
from  their  knowledge  and  experience. — Roberts 
T.  Kansas  City  Rys.  Co.,  902. 

(B)    Diuna«ea>    Forfeiture,   or   Fine. 

€=378  (Mo.)  Recovery  held  a  "penalty/'  and 
not  partly  compensatory.— Grier  y.  Kansas 
City,  C.  O.  &  St.  J.  Ry.  Co.,  454. 

Entire  recovery  penal  in  view  of  legislation. 
— Id. 

9=>97  (Mo.)  Jnry  may  consider  negligence  in 
assessing  penalty. — Grier  v.  Kansas  City,  C.  O. 
&  St.  J.  Ry.  Co.,  454. 

<»=>99(t)  (Mo.)  Award  of  $10,000  penalty 
not  an  abuse  of  discretion. — Grier  t.  Kansas 
City,  C.  O.  &  St.  J.  Ry.  Co.,  454. 

(F)   Trial.  JuagmKat,  and  Review. 

<£=>I04(4)  (Mo.App.)  Instruction  held  to  limit 
recovery  to  pecuniary  loss.— Roberts  v.  Kansas 
City  Rys.  Co.,  902. 

€='104(6)  (Mo.App.)  Instruction  on  damages 
not  objectionable.— Roberts  v.  Kansas  City  Rys. 
Co.,  9(^ 


See  Mortgages. 


DEEDS. 


I.   lUBQinSTTES  Aim  VAUDITT. 
(D)  Delivery. 

€=»6I  (Mo.)  Grantor  and  grantee  by  common 
consent  may  withdraw  the  deed  from  the 
escrow  holder.— Pcterman  v.  Peterman,  1062. 

Grantee,  consenting  to  withdrawal  of  deed 
from  escrow,  cannot  claim  title  under  the  deed.. 
— Id. 

Evidence  held  to  show  deposit  of  deed  not  un- 
reserved, so  that  it  did  not  pass  title. — ^M. 

(B)   Validity. 

€=971  (Tex.Com.App.)  Threat  to  resort  to  dv- 
il  proceedings  to  enforce  rights  not  duress. — 
Houston  Ice  &  Brewing  Co.  v.  Harlan,  1090. 
€=>78  (Tox.Coni.App.)  Evidence  of  duress  in 
obtaining  deed  held  insufBcient  to  go  to  jury. — 
Houston  Ice  &  Brewing  Co.  v.  Harlan,  1090. 

m.  GONSTRUOTION  AITD  OPBRA- 

TIOW. 

(B)  Property  Conveyed. 

i8s»ll4(2)  (Tex.Com.App.)  Field  notes  of 
grant  referred  to  in  deed  read  into  deed. — 
Temple  Lumber  Co.  v.  Mackechney,  177. 
€=»II4(3)  (Tex.Com.App.)  Description  held 
to  pass  entire  grant  notwitlistaiiding  acreage 
specified.— Temple  Lumber  Co.  v.  Mackechney, 
177. 

Entire  tract  specified  in  deed  passes,  though 
it  exceeds  quantity  specified  in  deed.— Id. 

n»   Bxceptlons   and   Reaervationn. 

®=>I39  (Ark.)  Exception  in  favor  of  a^stran- 
ger  held  inoperative. — Guaranty  Loan  &  Trust 
Co.  V.  Helena  Improvement  Dist.  No.  1,  1045. 
®=>I42  (Ark.)  Reservation  in  favor  of  a  stran- 
ger held  inoperative.— Guaranty  Loan  &  Trust 
Co.  V.  Helena  Improvement  Dist.  No.  1,  1045. 

(F)  Iioaa  or  Rellnan'abment  of  ntclita. 

@=3l8l  (Ky.)  Alteration  of  name  of  grantee 
after  delivery  does  not  affect  original  grantee. 
—Lacy  V.  Layne,  1. 

rv.  PLEASINO  AND  EVZOEITOE. 

€=»I96(3)  (Ky.)  Burden  is  on  grantee  in  con- 
fidential relationship  to  show  fairness  of  con- 
veyance.—Tucker  V.  Cornett'g  Adm'r,  428.  ' 


Recited  consideration  of  sopport  held  not  to 
relieve  grantee  of  burden  to  snow  fairness. — ^Id. 
«=32l  I  (4)  (Ky.)  Evidence  held  to  sustain  ver- 
dict finding  undue  influence.— Tucker  v.  Oot- 
neU's  Adm'r.  428. 

DEPOSITIONS. 

9=>'I9  (Ky.)  Nee'd  not  be  taken  on  interroga- 
tories when  to  be  read  against  adult  as  well  as 
infants.— WAb  v.  Webb,  13. 
4s»l07(4)  (Ky.)  Objection  that  depositions 
were  taken  without  notice  waived  bv  uilore  to 
file  exceptions,  and  cannot  be  raised  on  appeal 
even  by  infant.— Webb  v.  Webb,  13. 
<S=3lll(3)  (Ky.)  Obtjection  that  depositions 
were  taken  without  notice  waived  by  failure  to 
file  exceptions.— Webb  v.  Webb,  IS. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  €=3781-795. 

I.  VOI.inrTABT. 

€=»)  (Mo.)  Defendant  held  to  have  taken  vol- 
untary nonsuit— McDonnell  v.  G.  B.  Peck  Dry 
Goods  Co.,  759. 

€=>28  (Tex.Clv.App.)  Executor  of  estate  of 
widow  of  decedent  not  dismissed  as  party. — 
Richardson  v.  McCioskey,  32a 

IX.  iifvoiiiiirrABT. 

€=>57  (Tex.Clv.App.)  No  dismissal  for  insuf- 
ficiency of  citation.— Farmers'  State  Bank  of 
Merkel  v.  Briggs,  267. 

DIVOROL 
n.  oBomcDs. 

€=»29  (Mo.App.)  Indignities  depend  on  cir- 
cumstances.—O'Hern  V.  O'Hern,  533. 

Desertion  not  "indignity." — Id. 

"Indignities"  may  consist  of  mental  cruelty. 
-Id. 

IV.     JUBXSDICnON.     PBOOEEDnrOS, 

AND  BEUEF. 
(A)   Jnrladlctlon,  Tenne,  and  Mmltatlono. 

€=>62(6)  (Ky.)  Deserted  wife  living  in  anoth- 
er state  not  entitied  to  sue  on  theory  of  con- 
structive domicile.— George  v.  George,  408. 
€^63  (Ky.)  After  delictum  either  spouse  may 
acquire  separate  domicile,  and  right  to  divorce 
is  governed  thereby.— George  v.  George,  408. 

(C)  Pleadtnv. 
€=»93(4)   (Ky.)  Wife    must    allege    abandon- 
ment was  cause  for  divorce  in  state  where  it 
occurred. — George  v.  George,  408. 

(D)   Bvldence. 

€=3 109  (Mo.App.)  Burden   is    on    plaintiff   to 

prove   indignities  alleged.— O'Hern  v.  O'Hern, 

533. 

iS=>l30  (Ky.)  Evidence  insufficient  to  sustain 

wife's  charge  of  cruel  treatment. — ^Riggins  v. 

Riggins,  1030. 

®=>I32  (Mo.App.)  Evidence  held  to  establish 

intolerable  indignities.— O'Hern  v.  O'Hern,  533. 

(G)  Appeal. 

€s>l84(6)  (Mo.App.)  Appellate  court  must 
form  own  conclusions. — O'Hern  v.  O'Hern,  633. 

V.  AUMONT,  AliliOWANOES,  AND 
DISPOSITION  OF  FBOPEBTY. 

€=>2I5  (MoJ^pp.)  Allowance  pending  appeal 
sustained  as  not  exces8ive.-0'Her&  v.  O'Hern, 
B33. 
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«s»227(2)  (Mo.App.)  Costs,  and  counsel  al- 
lowances sustained  as  not  ezcessiTe.— O'Hecn  t. 
O'Hern,  533. 

9s>240(5)  (Mo.App.)  Alimony,  sastained  aa 
not  excessive.— O'Hern  v.  O'Hern,  533. 
I8=>243  (Ky.)  Wife  not  entitled  to  separate 
maintenance  on  denial  of  her  suit  for  divorce, 
where  she  is  not  justified  in  leaving  husband. — 
Kiegins  V.  Riggins,  lOSO. 

VI.  OITSTODT  Ain>   STTPFOBT  OF 
CHILDBEN. 

«=s>298(6)  (Ky.)  Custody  of  yoons  infant 
properly  left  with  mother.— Riggins  v.  Riggins, 
1080. 

DOWER. 

I.  ITATITRE  ANB  REQUISITES. 

^=9 1 2(1)  (Ark.)  Husband,  assuming  mortgage 
on  land  granted  him  by  his  father,  takes  by 
purchase,  giving  his  widow  dower  in  fee;  "an- 
restral  estate.' --Beard  v.  Beard,  734. 

DRAMSHOPS. 

See  IntozicatinK  liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=>27(^288. 

EASEMENTS. 

I.   CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

«»I6  (Tex.Clv.App.)  Partition  of  tract  car- 
ries with  it  right  to  use  existing  roads  therein. 
—Leathers  t.  Craig,  995. 

n.  EXTENT  OF  RIGHT,  USE,  AND 
OBSTRUCTION. 

«=>42  (Tex.Clv.App.)  Grantor  hel4  not  estop- 
ped to  claim  damages  for  a  nuisance.— Town 
of  Gilmer  v.  Pickett,  347. 

EJECTMENT. 

m.  PLEADINO  AND  EVIDENCE. 

^=364  (Mo.)  Petition  held  sufficient  where  de- 
scribing land  sought  to  be  recovered,  though 
including  other  lands.— Martin  t.  Hays,  741. 

ELECTION  OF  REMEDIES. 

®=>I4  (Ark.)  Party  bound  by  election  of  lim- 
ited remedy. — Bertig  Bros.  v.  Independent  Gin 
Co.,  392. 

EMBEZZLEMENT. 

^=>9  (Tex.Cr.App.)  Taking  of  goods  from 
store  by  errand  boy  theft,  and  not  embe^e- 
ment.— Hoyt  v.  State,  936. 

EMINENT  DOMAIN. 

I.  NATURE.  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

^s»9  (Tenn.)  Power  of  county  must  be  de- 
termined from  consideration  of  acts  in  pari  ma- 
teria.—Williamson  Connty  v.  Franklin  &  Spring 
Hill  Turnpike  Co.,  714. 

«r»l3  (Tex.Clv.App.)  Bxerdsed  only  for  a 
"public  use."— Leathers  v.  Craig,  995. 
4^=»47(1)  (Tenn.)  Property  dedicated  to  a  pub- 
lic use  cannot  be  taken  unless  power  is  con- 
ferred expressly  or  by  necessary  irnplication. — 
Williamson  County  v.  Franklin  &  Spring  Hill 
Turnpike  Co.,  714. 

Property  of  turnpike  company  held  subject  to 
condemnation  for  state  and  national  highway. 
-Id. 

Tumi>ike  company  cannot  defeat  condemna- 
tion of  ita  property  because  it  was  not  specific- 
ally named  in  statute.— Id. 


<B»48  (Tenn.)  Privileges  secured  by  corporate 
charter,  may  be  condemned;  "property." — ^Wil- 
liamson County  T.  Franklin  &  Spring  Hill  Turn- 
pike Co.,  714. 

'  Statute  held  to  make  sufiSdent  provision  for 
condemnation  of  franchise  of  tnrnpike  com- 
pany.— Id. 

^»67  (Tenn.)  Determination  of  necessHty  of 
taking  is  not  for  the  courts.- Williamson  CJonn- 
ty  T.  Franklin  &  Spring  Hill  Turnpike  Co.,  714. 

II.   COMPENSATION. 

(A.)  Necessity   and  Svflleleaer  In  General. 

^=>7I  (Tenn.)'  If  provision  is  made  for  com- 
pensation impartially  assessed,  constitutional 
guaranty  is  met.— Williamson  Connty  t.  Frank- 
lin &  Spring  Hill  Turnpike  Co.,  714. 

Sufficient  provision  Held  made  for  compensa- 
tion for  property  of  turnpike  company.^d. 

(D)  Persons  Bntttled  and  Farment. 

€=3 1 58  (Mo.)  Interplea  between  rival  claim- 
ants of  fund  resulting  from  condemnation  not 
proceeding  in  rem.— Murphy  v.  Barron,  492. 

(Jourt  may  decide  contest  between  rival 
claimants  to  award  in  condemnation  proceeding 
without  payment  into  court.— Id. 

In  case  of  rival  claims  to  fund,  conrt  may 
compel  interplea.— Id. 

m.   PROCEEDINGS   TO   TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

€=>I67(4)   ('Ark.)  Proceeding   for    condemna- 
tion held  in  substantial  conformity  with  stat- 
ute.— Guaranty  Loan  &  Trust  C!o.  T.  Helena 
Improvement  Dist.  No.  1,  1015. 
®==>I72  (Mo.)  Provision  for  certification  from 
county  to  circuit  court  to  determine  value  of 
land  taken  not  available,  where  owner  present- 
ed no  claim.— Naeslin  v.  Edwards,  764. 
«S=>I9I(2)   (Tenn.)  Petition  held  to  show  ne- 
cessity for  taking  turnpike  as  link  in  a  state  and 
national      highway. — ^Williamson      County      v. 
Franklin  &  Spring  Hill  Turnpike  Co.,  714. 
«s>234(l)   (Mo.)  Award   of   damages   held  to 
have  become  final  by  lapse  of  time. — ^Murphy  t. 
Barron,  492. 

«=>238(l)  (Tex.Clv.App.)  Appeal  to  connty 
court  held  not  beyond  its  jurisdiction. — ^Leath- 
ers V.  Leon  Coun^,  658. 

«=9238(4)  (Tex.Clv.App.)  No  appeal  bond  nec- 
essary in  appeal  from  insufficient  award  for 
land  taken  for  road. — Leathers  v.  Leon  County, 
658. 

9=»243(2)  (Mo.)  Adjudication  between  rival 
claimants  to  award  held  determination  of  titie. 
— Murphy  v.  Barron,  492. 
^=3243(2)  (Mo.)  Question  for  county  court 
whether  owner  had  claimed  dsimaees  within 
time  after  publication  of  notice.— Naeglin  v. 
Edwards,  764. 

Finding  of  connty  conrt  that  landowner  filed 
no  claim  in  condemnation  proceedings  is  con- 
clusive.— Id. 

«S9246(3)  (Mo.)  Failure  to  pay  damages  with- 
in 10  days  is  not  an  abandonment.— Murphy 
V.  Barron,  492. 

®=>246(4)  (Ark.)  Plaintiff,  condemning  and 
obtaining  possession  of  land  by  court's  process, 
may  not  dismiss  action. — Guaranty  Loan  & 
Trust  Co.  V.  Helena  Improvement  Dist.  No.  1, 
1045. 

rV.  REMEDIES   OF   OWNERS   OF 
PROPERTT. 

«s»274(4)  (Mo.)  County  court's  judgment  es- 
tablishing road  not  subject  to  collateral  attack 
by  injunction  suit- Naeglin  v.  Edwards,  764. 

Landowner,  who  is  entitled  to  appeal  from 
judgment  of  county  court,  cannot  sue  for  in- 
jnnction.— Id. 
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EQUITY. 

8e«  Cancellatloii  of  iDstmments;  Injunction: 
Partition;  Quieting  Title;  Reformation  of 
Ingtmments;  Sequestration;  Specific  Per- 
formance; xroatg. 

I.  JTTBISDIOTIOir.  FKIITOIPIX8,  AMD 


(A)  Hatare,  Oronnda,  Svbjeeta,  and  Bxtent 
of  Jvrladlctlon   In  General. 

€=939(1)  (Mo.)  May  retain  jurisdiction  to  set- 
tie  question  on  cross-bill  involving  lands  otlier 
than  those  involved  in  the  declaration.— Martin 
T.  Jones,  1051. 

(C)  Prlaelplea  and  Maxlxoa  of  Xiqaltr. 

^»56  (Ark.)  Looks  to  substance  rather  than 
form.— Rose  v.  MUlion,  370. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

€=39  (Tex.Clv.App.)  Performance  of  condi- 
tions entitling  party  to  money  deposited  in  es- 
crow must  be  shown  to  recover  money. — Gam- 
brell  V.  Tatum,  287. 

Vendor  entitled  to  portion  of  price  in  es- 
crow on  performance  of  hia  part  of  contract 
-Id. 

ESTATES. 

See  Curtesy;  Dower;  Executors  and  Adminis- 
trators; Life  Estates;  Perpetuities;  Ten- 
ancy in  Common;  Wills. 

ESTOPPEL 

II.  BY  DEED. 

<B)  Batatea  and  RiKkta  Subaeaaently  Aa« 
anired. 

«=»37  (T6XJCIv.App.)  After-acquired  titie  of 
mortgagor  passes  to  mortgagee.— Texas  pacific 
Coal  &  Oil  Co.  V.  Fox,  1021. 

After-acquired  titie  of  oil  lessor  held  to  pass 
to  lessee. — Id. 

After-acquired  titie  held  to  pass  though  in- 
strument be  deemed  a  mere  option  and  not 
formal  lease. — Id. 
€=»38    (Tex.  Civ.  App.)     After-acquired     titie 

g asses  under  warranty  deed. — ^Texas  Pacific 
oal  &  Oil  Co.  V.  Fox,  1021. 
€=>39  (Tex.  Civ.  App.)  After-acquired  titie 
passes  to  grantee  on  theory  of  estoppel  wher- 
ever the  conveyance  shows  claim  of  ownership. 
—Texas  Pacific  Coal  &  Oil  Co.  v.  Fox,  1021. 
€=>5I  (Tex.Clv.App.)  Defense  of  passage  of 
after-acquired  titie  available  under  plea  of  not 
guilty.— Texas  Pacific  <3oal  &  Oil  Co.  v.  Fox, 
1021. 

m.  EQ1TITABI.E  ESTOPPEIn 
(A>   Nature   and    Baaentlala  in  General. 

€=952  (Tex.Clv.App.)  There  can  be  no  "waiv- 
er" unless  opposite  party  is  misled. — Hines  ▼. 
Jordan,  633. 

€=>53  (Tex.Clv.App.)  There  can  be  no  "waiv- 
er" unless  it  is  intended.— Hines  v.  Jordan,  633. 

(B)  Oroanda  of  Batoppel. 

€s>90(l)  (Ark.)  By  inducing  another  to  alter 
his  position  by  acquiescing  in  transaction. — 
Brownfield  v.  Bookout,  51. 
€=»92(2)  (Mo.)  Plaintiffs  having  accepted  ben- 
efits under  new  agreement  are  bound  by  it.— 
Holloway  v.  Mountain  Grove  Creamery  Co., 
451. 

<»=>93(l)  (Ark.)  Of  heir  1^  permitting  pay- 
ment of  balance  of  price  of  property  by  another 
and  permitting  improvements.- Brownfield  ▼. 
Bookout,  61. 


€»94(2)  (Ky.)  Purchaser  at  Judicial  sale  par- 
ticipating in  second  sale  estopped  to  daim  im- 
der  purchase.— Crawley  v.  Manion,  1032. 
€!»9S  (Ark.)  By  remaining  sQent  when  in 
conscience  it  was  person's  dnty  to  speak.— 
Brownfield  t.  Bookout.  51. 

(O)  Peraona  ASeeteA. 

<S=>98(3)  (Ark.)  Of  heir  to  daim  interest  in 
ancestor  s  land  operates  on  her  diUdien. — 
Brownfield  v.  Bookout,  51. 

(B)    Pleadlnar,    Evidence,    Trial,    and    Re- 
vIetT. 

€=>il4  (Ky.)  Must  be  pleaded.— Lac?  t. 
Layne,  1. 

€s»ll8  (Mo.)  Evidence  held  sufficient  to  es- 
tablish an  estoppel  in  pais.— Peterman  v.  Peter- 
man,  1062. 

EVIDENCE. 

See  Orimiiial  Law,  «=>361-665;    Depositions; 

Witnesses. 
For  evidence  as  to  particular  facta  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  spedfic  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Trial,  €=983-02. 

X.  JUDIOIAI.  NOTICE. 

€=36  (Mo.)  Judidal  notice  of  change  of 
weather.— Armstrong  v.  Oty  of  Monett,  771. 
€=>!  I  (Tex.Clv.App.)  Judidal  notice  taken  of 
the  abnormal  wages  and  prices  paid  during 
years  1917  to  1920.— Ft  Worth  &  D.  C.  By. 
Co.  y.  Smithers,  637. 

n.  PREStnCPTIONS. 

$»7I  (Tex.Clv.App.)  Presumption  of  delivery 
of  letter  arises  only  after  proof  of  due  mailing. 
— Bmck  Bros.  v.  Lipman,  Speir  &  Hahn,  3(6. 
Probable  time  for  transmission  during  war 
should   be  proved. — Id. 

€=376  (Mo.)  No  presumption  against  defend- 
ant standing  on  demurrer  to  evidence. — Allen 
West  Commission  Co.  v.  Richter,  827. 
€=376  (Tex.Clv.App.)  Trustee  holding  stock 
for  employs  with  right  to  cancel  on  termination 
of  employment  held  to  have  knowledge  of  ttf- 
mination.— Donoghue  v.  Lee,  057. 
€=380(1)  (Ky.)  Joint-stock  company  of  other 
state  treated  as  corporation,  in  absence  of  evi- 
dence as  to  laws  of  such  state. — American  Rail- 
way Express  Co.  v.  Commonwealtli,  4^. 

IV.  REX.ETANCT.  MATERIAI.ITr,  AHD 

OOICFETENOT  IN  OENERAX. 

(B)  Rea  Geata». 

<^=3|28  (Ky.)  Pbysidan  can  testify  as  to  Ms- 
tory   of  case  furnished  by  patient. — Valentine 

V.  Weaver,  1036. 

Testimony  of  physicians  as  to  statements  by 
deceased  employ^  that  he  stuck  splinter  in  fin- 
ger, and  as  to  time,  competent;  testimony  as 
to  place  incompetent. — ^Id. 

Statements  of  deceased  as  to  place  of  injury 
not  within  res  gestie  rule.— Id. 

<B>  CompetenoT. 

€=3 1  SO  (Mo.)  Result  of  experiments  as  to  dis- 
tance man  could  be  seen  admissible. — Griggs  ▼. 
Kansas  City  Rys.  Co.,  506. 

V.  BEST  AND  SEOONDABT  £▼!> 
DENCE. 

€=3l83(l5)  (Tex.Clv.App.)  Copy  of  deed  prop- 
erly admitted  without  affidavit  as  to  loss  of  or 
innMlity  to  produce  originaL — Stone  v.  Light 
U08. 
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Vn.   ASBEISSXONS. 
(A)   Nature,  Form,  and  Imeldenta  In  Gen- 
eral. 

«=9208(2)  (McApp.)  Admiasiona  in  defend- 
ants' bill  in  another  case  held  properly  admit- 
ted.—State  ex  rel.  and  to  Use  of  Standard  Re»- 
nlator  Co.  ▼.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 865. 

4=9213(2)  (Tex.Clv.Apii.)  Letter  from  vem- 
dora  held  properly  ezdttded  as  offer  to  com- 
IHromise.— McDonald  t.   Whaley,   318. 

Vni.  DECXiAKATTOirS. 
(A)   WMtnre,  Form,   and  Incidents  In   Gen- 
eral. 

«s»27l(l6)  (Ky.)  Self-serving  declaration,  ta- 
competent  for  intestate,  is  incompetent  for  ad- 
ministrator.—Veach's  Adm'r  v.  Louisville  &  I. 
By.  Co.,  .35.  .     ^    . 

«=s>27l(r8)  (Ky.)  Income  tax  return  inadmis- 
•  Bible  to  prove  earning  capacity  of  deceased.— 
Veach's  Adm'r  v.  Louisville  &  I.  Ry.  Co.,  35. 
«=>27I(I9)  (Tex.Clv.App.)  Letter  from  ven- 
dors held  properly  excluded  as  self-serving.— 
McDonald  v.  Whaley,  313.  ,    , 

<3=»275i/2  [New,  vol.  18  Key-Ne.  Series] 

(Tenn.)  Dying  declarations   not  admie- 
siUe  in  civil  action.— Milne  v.  Sanders,  702. 

IX.   HEARSAT. 

«S>3I7(I2)  (Tex.Civ.App.)  Statement  that 
persons  were  partners  held  hearsay. — ^Marko- 
wltz  V.  Davidson,  968. 

X.  DOCITMEirTABT     BVIUEMOE. 

(A)    Pnbllo   or   Offlelnl   Acts,   Proceedlnica. 
Recorda.    and    Certlflcates. 

<S=>337  (Tex.Clv.App.)  Register  of  warrants 
admissible  to  show  payment  to  defendant  of 
salary  to  which  plaintiff  entitled.— Pease  T. 
State,  268. 

(C)   Prlvnte  ftTrltlnca  and  Pabllcatlona. 

«s>353(3)  (Tex.Clv.App.)  Extraneous  and 
self-serving  declarations  m  deed  not  admis- 
sible against  stranger  to  deed.— Morrison  v. 
Bennette,  307. 

Recitals  in  deed  admiaaiblei  to  show  pnvity 
between  plaintiff  and  predecessor. — Id. 
«=s>359(3)   (Mo.)  Photographs  held  admissible 
to  show  scene  of  accident.— Origgs  v.  Kansas 
City  Bys.  Co.,  508. 

(D)    Prftdnetlon,   Aathentlcstton,    and   Bt- 
feet. 

«=>383(3)  (Mo.)  Testimony  by  party  as  to 
weather  of  no  probative  value  as  against  official 
weather  reports.- Armstrong  v.  City  of  Monett, 
771. 

ZI.    PABOX.  OR  EXTRINSIC  EVIDENCE 

AFFECTING  WRITINGS. 

(A)  ContradletlnK,  Varrtnic,  or  Adding;  to 

Terma  of  'Written   Inatrament. 

«s»420(3)  (Tax.Civ.App.)  Parol  evidence  li 
admissible  to  prove  conditional  delivery.— 
Barnes  v.  Early-Foster  Co.,  248. 
$=3420(3)  (Tex.Civ.App.)  Contract  for  sale  of 
oil  lieM  unconditional.— Texarkaiia  Pipe  Works 
T.  Caddo  Oil  &  Refining  Co.  of  Lotusiana,  586. 

(B)    Invalldatlnir  Written   Instrument. 

4=3434(11)  (Tex.Coni.A|)p.)  Oral  guaranties 
and  warranties  provable  in  defense  of  fraud  to 
action  on  written  sals  contract. — ^Brovming  En- 
gineering Co.  V.  Willett,  161. 


(O) 


Separate   or   Sabseqnoat   Oral   Asree- 
ment. 


4=»439  (Mo.Ann.)  Verbal  contract  cannot  be 
engrafted  on  written  one.— Porterfield  v.  Amer- 
icaa  Sure^  (3o.,  868. 


<»=344l(l)  (Tex.Clv.App.)  PreUminary  agree- 
ments preeiuned  embraced  in  written  agree- 
ment—Barnes V.  Early-Foster  Co.,  248.  \ 
4=»44l(8)  (Tex.Com.App.)  Parol  agreement 
that  vendor  guaranteed  sufficient  irrigation  held 
inadmissible.— Harper  v.  Lott  Town  &,  Improve- 
ment Co.,  188. 

<8=3445(l)  (Tex.Clv.App.)  Extrinsic  farts  ad- 
missible in  case  of  doubtful  meaning. — ^Barnes 
V.  Early-Foster  Co.,  248. 

(D)   Oonatrnctlon   or   Application   of  Lan- 
vnaaie  of  'Written  inatrnment. 

«=s>448  (Tex.Clv.App.)  Parol  evidence  admis- 
sible to  explain  ambiguous  contract.- Barnes  v. 
Early-Foster  Co..  248.  ,  ,, 

<8=>450(8)  (Tex.Clv.App.)  Contrart  held  un- 
ambiguous.—Barnes  V.  Early-Foster  Co.,  248. 
<S=»459(2)  (Mo.App.)  Parol  evidence  admis- 
sible to  show  that  contract  signed  by  husband 
was  wife's  contract— Huff  v.  Doerr,  849. 
«=>461(l)  (Tex. Civ. App.)  Parol  testimony 
admissible  U>  explain  aimbiguous  language.— 
Ferguson  v.  Johnson,  838. 

XIX.   OPINION    EVIDENCE. 

(A)  Conclnaions  and  Oplntona  of  'Witnesa- 
ea  In  General. 

«=>470  (Mo.)  Expert  testimony  should  not  in- 
vade province  of  jury.- Mahany  v.  Kansas  City 
Rys.   Co.,   821. 

Testimony  of  physician  as  expert  held  to  in- 
vade province  of  jury. — Id. 
<S=9472(I)  (Ark.)  Question  whether  party^ 
finances  were  such  that  he  could  carry  $1,500 
in  cash  properly  exduded.^ilitchell  v.  Lind- 
ley,  728. 

<8=»472  (2)  (Tex.Civ.App.)  Testimony  as  to 
damage  to  cattle  held  inadmissible  as  involving 
a  mixed  question  of  law  and  fact. — Hines  ▼.  Ed- 
wards, 1117.  .  ^ 
«=>473  (Mo.)  When  physician  may  testify  that 
injury  is  permanent.— Mahany  v.  Kansas  City 
Rys.  Co..  821. 

<g=>474(9)  (MoJKpp.)  Testimony  by  passen- 
ger as  to  clearance  between  steps  and  elevated 
railroad  post  held  admissible.— Vogts  v.  Kansas 
City  Kys.  Co.,  526. 

<8=478(l)  (Mo.App.)  Nonexpert  may  testify 
that  injured  person  could  not  understand  im- 
mediately.—Roach  V.  Kansas  City  Rys.  Co., 
520. 

(B)  Snbjeota  of  Expert  Testimony. 
<8=»506  (Mo.App.)  Testimony  of  physician  ;k«!d 
not  to  invade  province  of  jury. — ^Roach  v.  Kan- 
sas City  Rys.  Co.,  620. 

(S=3506  (Mo.App.)  Testimony  of  medical  expert 
held  not  to  invade  province  of  jury.— Vogts  v. 
Kansas  City  Rys.  Co.,  528. 
i8=>509  (Mo.App.)  Testimony  of  physician  that 
blood  came  from  inside  of  skull  admissible. — 
Roach  V.  Kansas  City  Rys.  Co.,  520. 
4s»5l3(l)  (Mo.)  Expert  can  testify  shock 
indicated  defective  insulation.— Sudmeyer  r. 
United  Bys.  Co.  of  St  Louis,  64. 

(C)  Competency  of  Experts. 

<8=>537  (Mo.App.)  Doctor  held  qualified  to 
nve  opinion  on  permanency  of  injury.^Roach 
V.  Kansas  City  Rys.  Co.,  620. 

(D)  Examination   of   Experts. 

€=9557  (Mo.App.)  Medical  opinion  as  to  plain-> 
tiff's  mental  condition,  based  on  test  questions, 
held  properly  admitted.— Roach  v.  ELansas  City 
Rys.  Co.,  520. 

Xm.  EVIDENCE  AT  FORBIER  TRIAX 
OR  IN  OTHER  PROCEEDING. 

$=>580  (Tenn.)  Transcript  of  record  in  crim- 
inal  case   held  inadmissible  against  plaintiffs 
'  not  parties  thereto.— Milne  T.  Sanders,  702. 
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XIV.   WEIGHT  AND  SUFFICIEITOT. 

9=>S88  (Mo.)  ContraTenins  natural  laws  will 
be  discredited.— Miller  v.  Schaff,  488. 

Variance  between  testimony  as  to  place  of 
injury  and  other  testimony  as  to  place  where 
blood  was  found  held  not  to  make  verdict  con- 
trary to  physical  facts. — ^Id. 
<3=>588  (Mo.App.)  Evidence  that  standing  car 
gave  violent  jerk  and  stopped  in  10  feet  not 
contrary  to  physical  law. — Roach  v.  Kansas 
City  Rys.  Co.,  520. 

@=3588  (Mo.App.)  Passenger's  evidence  held 
not  contrary  to  general  knowledge. — Ownby  T. 
Kansas  City  Rys.  Co.,  879. 
<S=>593  (Mo.)  Testimony  without  probative 
force  when  a  mere  guess  or  baaed  on  hearsay. 
—Van  Bibber  v.  Swfit  &  Co.,  69. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=9641. 

U.   SETTIXMENT,  SI6NIKO,  Ain> 
FILING. 

€=»54  (Ky.)  Certification  by  bystanders  au- 
thorized where  trial  judge  had  gone  out  of  of- 
fice.—Elkhom  Coal  Corporation  v.  Guttadora, 
420. 

4=s>56(4)  (Mo.App.)  Bill  held  not  reviewable, 
in  absence  of  signature  of  trial  judge. — Olea- 
son  V.  International  Shoe  Co.,  624. 

EXECUTION. 

VH.   SAI.E. 

(A)   Manner,    Condact,   Validltr,  and  Coa« 
llnnlnc;  or  Vaoatlnc 

e=»230  (Mo.)  Sheriff  need  not  sell,  where  lack 
of  bidders. — Van  Gra^fieland  v.  Wright,  465. 
^9250  (Mo.)  Inadequacy  of  price  is  evidence 
of  fraud.— Van  Graafieland  v.  Wright.  465. 
€=3250  (Tex.Com.App.)  Mere  inadequacy  of 
price  will  not  avoid  a  sale  of  land. — Graves  ▼. 
Griffin,  913. 

®=>25i(l)  (Mo.)  Securing  property  for  mere 
pittance  by  means  of  execution  is  ground  for 
relief;  "fraud."— Van  Graafieland  v.  Wright, 
465. 

Courts  may  inquire  whether  sale  for  inade- 
(|uate  consideration  constitutes  fraud  against 
judement  debtor. — Td. 

4=3256(2)  (Me.)  Fraud  proved  bj;  inadequacy 
of  price  which  "shocks  the  conscience."— Van 
Graafieland  v.  Wright,  465. 

Facts  held  to  show  fraud  in  procuring  sher- 
iffs sale. — Id. 

4=>258  (Tex.Com.App.)  Unless  sale  of  land  is 
void  it  cannot  be  collaterally  attacked.— Graves 
V.  Griffin,  913. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Wills. 

IH.  ASSETS.  APPBAISAI.,  AND  IN- 
VENTORY. 

<S=>43  (Ky.)  Street  railway  stock  acquired  by 
widow  held  part  of  estate.— Fischer  v.  Lange, 
684. 

IV.   OOIXEGTION  AND  MANAGESIENT 

OF  ESTATE. 

(A)  In  General. 

4=»I04(I)  (Ky.)  Administrator  properly 
charged  vrith  interest  on  amount  of  devastavit. 
—Farmers'  Bank  &  Trust  Co.  v.  Stanley,  691. 
4=9 109(2)  (Ky.)  Payment  of  burial  expenses, 
etc.,  of  testator's  widow  not  legal  charge 
against  estate.— BMscher  v.  Lange,  684. 
4=9 r 20 (2)  (Ky.)  Administrator  de  bonis  non 
not  liable  for  failure  to  collect  rents  from  di- 
lapidated property.— Fischer  v.  Lange,  684. 


4=9(24  (Ky.)  Cannot  pnn^iase  land  at  sale 
by  coezecutor  or  coadministrator.— Naylor  ▼. 
aromas,  9. 

(B)  Real  Fropertr  and  Interest*  Therein. 

4=9 1 44  (Ky.)  Cannot   purchase  land   at   own 
sale. — Naylor  v.  Thomas,  9. 
4=9 149  (Tex.Clv.App.)  Evidence  held  to  show 
fraud   in   purchase   from   executora.^Bain    t. 
Coats.  571. 

Findings  held  to  justify  relief.— Id. 

Complaint  held  sufficient  in  action  to  set  ande 
collusive   purchase   from    estate. — Id. 
^=>I49  (Tex.CivJkpp.)  Heirs  must  account  for 
proceeds  received  in  order  to  set  aside  convey- 
ance of  executors. — ^Loving  v.  CTlark,  690. 

VI.   AIXOWANOE  AND  PAYMENT  OF 

CLAIMS. 

(A)  LiiabllltleB  of  Estate. 

4=9216(2)  (Ky.)  Heir  who  benefits  estate  by 
employing  and  paying  attorney  allowed  rea-- 
sonable  fee  paid. — Farmers'  Bank  &  Trust  Co. 
V.  Stanley,  (»1. 

4=9221  ( I )  (Ark.)  Burden  on  daimant  to  prove 
debt  due  from  estate.— Mitchell  v.  Lindley,  728. 
4=9221(6)  (Arfc.)  Evidence  on  trial  of  claim 
for  borrowed  money  held  to  support  verdict 
for  administrator.— Mitchell  r.  Lindley,  728. 

Vm.  SALES  AND  CONVEYANCES  TTN- 
DEB  OBDEB  OF  COUBT. 

(C)  Sale. 
4=»365  (Ky.)  Cannot  purchase   land    at   sale 
by  judicial  decree.— Naylor  v.  Thomas,  9. 

Purchase  by  executor  voidable  only. — Id. 

Cannot  purchase  land  at  own  sale  for  his 
wife.— Id. 

4=9377  (Ky.)  Purchase  by  executor  voidaide 
only,  and  heirs  and  devisees  estopped  to  ques- 
tion by  long  acquiescence. — Naylor  v.  Thomas, 
9. 

4=>380(|i/2)  (Ky.)  Purchase  by  executor  may 
be  declared  trust  for  benefit  of  interested  par- 
ties.—Naylor  V.  Thomas,  9. 

X.   ACipONS. 

4=9439  (Ky.)  Not  necessary  party  to  soit 
against  heirs  to  set  aside  deed. — ^Webb  v.  Webb, 
13. 

XI.  ACCOUNTING  AND  SETTLEMENT. 
(B)   Proeeedlnan   tor  Accountina;. 

4=>473.  474(6)  (Ky.)  Attorney's  fee  heid 
properly  allowed  to  beneficiaries  suing  adminis- 
trator.— Fischer   v.  Lange,   684. 

(B)   Stattnvi    SettUnv,    Opening,    and    Re- 
▼levr. 

4=9510(10)  (Ky.)  Allowance  to  administrator 
of  compensation  and  attorney's  fees  will  be  re- 
viewed only  if  discretion  is  abused.— Fischer 
V.  Lange,  684. 

Xm.   LIABILITIES  ON  ADMINISTBA^ 
TION  BONDS. 

4=9529  (Tex.Clv.A|>p.)  Surety  liable  for  exec- 
utors' fraud,  irrespective  of  personal  profit. — 
Bain  v.  Coats,  671. 

4=9537(7)  (Tex.  Civ.  App.)  Separate  suit 
against  executors  not  necessary. — Bain  t. 
Coats,  671. 

EXEMPTIONS. 

See  Homestead. 


See  Brokers. 


FACTORS. 


FALSE  PRETENSES. 

4=99  (Tex.Cr.App.)  Defendant    not    guilty    if 
prosecuting    witness    in    parting    with    money 
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Chumiac 


knew  value  of  check  fpren  him  therefor.— Scott 
■«.  State,  1099. 

^=>I3  (TenR.)  Obtaining    siKnatare   to    deed 
held  false  pretenaes.— Aastin  v.  State,  60. 
4=922  (Mo.)  Defendant  cannot  escape  prose- 
cution  by   reimbursing  prosecuting   witness.— 
State  T.  Richardson,  7^. 
«sa28  (Tex.Cr^pp.)  Indictment     Md     suffi- 
cient.—Scott  V.  State,  1099. 
«=>4I   (Tex.CrJkpp.)  Testimony    as    to   diffi- 
culty_  of  employeikin  keeping  time  record  inad- 
missible in  prosecution  for  sale  of  time  check 
for  excessive  amount.— Scott  t.  State,  1009. 
«=s>43(l)   (Mo.)  Evidence   as  to  false   repre- 
sentations Inr  defendant  to  son  of  prosecuting 
witness  held  admissible.-^State  v.  Richardson, 
789.  I 

9=948  (Mo.)  Evidence  of  attempt  to  restrain 
enforcement  of  nndiscloaed  liens  properly  ex- 
cluded.—State  V.  Richardson,  789. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=9l80-197. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=>652-661. 

FORGERY. 

«=34  (Temi.)  Obtaining    signature    by    trand 
held  not  "forgery."— Austin  v.  State,  60. 
€=>I6  (Tex.CrJKpp.)  Forged  instrument  pass- 
ed may  have  been  made  by  defendant  or  an- 
other.—Gumpert  V.  State,  &7,  238. 
<e=928(3)   (Tex.Cr.App.)  No     support     clause 
necessary    in    indictment    for    passing    forged 
chedc.— Onmpert  t.  State,  237,  238. 
€=»32  (Tex.Cr.App.)  Not  necessary  to  allege 
that  indorsement  of  forged  check  passed  was 
false.— Onmpert  v.  State,  237,  238. 

Guilty    knowledge    is    essential    to    uttering 
forged  instrument— Id. 

^1944(1)  (Mo.)  Evidence  held  to  show  intent 
sustaining  conviction  for  uttering  note  with 
forged  sureties.— State  v.  Ford,  480. 

FRAUD. 

See  Frauds,  Statute  of;    Fraudulent  Convey- 
ances. 

X.  DEOSFTION     OONSTXTUnHO 

FBAUS,  AND  X,IABIUTT 

THEREFOB. 

9=322(1)  (Ky.)  Failure  to  examine  records 
does  not  predude  purchaser  from  bringing  ac- 
tion.—Sellars  V.  Adams,  424. 
9=>27  (Ky.)  Fraudulent  misrepresentations  as 
to  vendors  title  to  minerals  actionable.— Sell- 
ers T.  Adams,  424. 

9s>30  (Tex.ClvJkpp.)  Surety  participating  in 
principal's  fraud  liable  with  him.— Bain  t. 
Coata,  671. 

a.  ACTIONS. 
(A)   RlKlita  of  Action   and   Defenaea. 

®=>3i  (Ky.)  Defrauded  vendee  may  sue  for 
damages  or  for  rescission.— Sellars  v.  Adams, 
424. 

<S=>32  (Ky.)  Defrauded  vendee  may  recover 
damages  notwithstanding  covenants  of  warran- 
ty.—Sellars  V.  Adams,  424. 
9=333  (Ky.)  Consummation  of  contract  does 
not  preclude  recovery  of  damages  for  fraud. — 
Sellars  ▼.  Adams,  424. 

(B>  Psrtlea  and  Pleadins. 
9=941   (Tex.CivJkpp.)  Allegations     should    be 
clear.— Thrasher  v.  Walsh,  961. 

<D)  Danaacoa. 

9=>59(l)   (Ky.)  Measure  of  purchaser's  dam- 
ages stated. — Sellers  v.  Adams,  424. 
<S=>59(3)   (Tex.Com.App.)  Value    of   property 
conveyed   in   exchange    element  of   damage. — 
Brown  v.  Searls,  173. 


9=»59(3)  (T«x.CivJVpp.)  Measure  of  damag- 
es from  misrepresentation  as  to  repair  of  house 
exchanged,  difference  between  amount  paid  and 
true  value.— Thrasher  t.  Walsh,  961. 

FRAUDS,  STATUTE  OF. 

T.  AQTLEEXESTB    NOT    TO    BE   PEB- 

FORMED  WITHIN  ONE  TEAS 

OB  BVBINO  UFETIME. 

<S=>44(3)(Ky.>  Mine  operator's  parol  contract 
to  give  miners  work  for  three  years  unenforce- 
able.—Randolph  V.  Castle,  418. 

VI.  BEAI.  PBOPEBTT  AMP  ESTATES 
AND  INTEBESTS  THEBEIN. 

9=963(2)  (Tex.Civ.App.)  Verbal  assignment 
of  interest  in  oil  lease  unenforceable. — Pantaze 
V.  McDill,  962. 

9=974(1)  (Tex.Clv.App.)  C!ontract  as  pleaded 
held  enforceable  as  parol  agreement  to  ac- 
quire land  and  divide  it.— Tunstill  v.  Grisham, 
272. 

»  

Vm.  BEQPISITES  AND  SPTFIOUiNOY 
OF  WRITING. 

9=9  106  (I)  (Mo.)  Memorandum  omitting 
amount  of  agreed  deductions  is  insafficient— 
Allen  West  Commission  Co.  t.  Richter,  827. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

9=9(29(2)  (Ky.)  Rendition  of  services  under 
nnenforceable  employment  contract  for  a  Dor- 
tion  of  the  term  did  not  take  contract  out  of 
the  Rtatirte.— Randolph  v.  (Tastle,  418. 
9=9138(4)  (Ky.)  Reasonable  value  of  work 
done  under  unenforceable  contract  recoverable 
on  a  quantum  memit.— Randolph  v.  Castle,  418. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS    ANP   TRANSACTIONS 
INVALID. 

(I)  Retention    of  Foaaesalon    or  Apparent 
Title  bT  Grantor.  , 

9=9|47(I)  (MoJkpp.)  Change  of  possession 
accomplished  where  as  much  possession  is 
taken  as  can  be  under  the  circumstances.— Bop- 
son  V.  Pregge,  859. 

Delivery  of  automobile  to  bailee  with  notice 
of  sale  of  half  interest  held  compliance  with 
statnte. — Id. 

9=9 147(4)  (McApp.)  There  is  "change  of 
possession"  where  goods  are  in  hands  of  bailee 
who  has  notice  of  sale. — Hopson  v.  Pregge,  8fi9. 

<J)  Knowledso  and  Intent  of  Granteo. 

9=9l63  (Mo.)  Deed  given  for  fictitious  indebt- 
edness, or  given  to  assist  grantor  to  put  prop- 
erty beyond  process,  properly  set  aside. — Bish- 
op V.  Bishop,  1065. 

m.  REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 
(A)  Persona  Bntttled  to  Aasert  lavaltdltr. 

9s»225  (Ark.)  Creditor,  who  allowed  wife  of 
debtor  to  redeem  from  execution  sale,  bound  by 
election. — Durrett  v.  Harris,  386. 

(O)   BSvldenoe. 

9=9299(13)  (Mo.)  Evidence  held  to  show 
transfer  from  son  to  mother  fraudulent.— Bidi- 
op  V.  Bishop,  1065. 

GAMING. 

X.  GAMBLING    CONTRACTS    AND 

TRANSACTIONS. 

(A)    Mature   and    Validity. 

9=9 13  (Tex.ClvJKpp.)  Consignment  with  op> 
tion  to  sell  before  specified  date  held  onen- 
forceable.— Moore  T.  H.  Seay  &  Co.,  610. 
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GARNISHMENT. 

Z.  HAT U  us  Ain>  GROUNDS. 

«s>l   (Tex.Clv.App.)  Garnishment  is  ancfflaiy 
to  main  case. — Durham  t.  Scrivener,  282. 
€=s>7  (Tex.Clv.App.)  Gamishment  is  ancillary 
to  main  case  ajid  must  be  based  on  final  judg- 
ment.— Durham  r.  Scrivener,  282. 

a.   PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

^=»32  (Ark.)  Fund  deposited  b^  director  gen- 
eral to  credit  of  trustee  not  subject  to  garnish- 
ment.—Greening  V.  Planters'  Bank  &  Trust  Co., 
S82. 

m.  PROCEEDINGS   TO   PROCURE. 

«=>88  (Tex.  Civ.  App.)  Affidavit  sufficiently 
stated  tiiat  applicant  had  a  judgment.— Sanders 
v.  Farmers'  State  Bank  of  Mexia,  635. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

<S=>I68  (Tex.Clv.App.)  Should  be  continued 
after  dismissal  of  main  action  to  await  result 
of  appeal.— Farmers'  State  Bank  of  Herkel  v. 
First  Nat.  Bank,  288. 

Vn.  QUASKINO,    VACATING,    DISSO- 
I.UTION,  OR  ABANDONMENT. 

®=»i96  (Tex.Clv.App.)  Should  not  be  dismiss- 
ed but  should  be  continued  after  dismissal  of 
main  action  to  await  result  of  appeal. — ^Farm- 
ers' State  Bank  of  Merkel  v.  First  Nat.  Bank, 
268. 

GRAND  JURY. 

$=>36  (Mo.)  Statute  inhibiting  state  from  ez- 
amining  an  indicted  person's  witnesses  held  not 
applicable  to  a  party  charged  by  information. — 
Sute  T.  Weagley,  817. 

GUARANTY. 

I.  REQUISITES  AND  VAUDITT. 

^s'led)  (Me.)  That  guarantor  was  stock- 
holder of  debtor  corporation  held  not  to  show 
consideration. — ^Allen  West  Commission  Co.  ▼. 
Richter,  827. 

®=>I6(4)  (Mo.)  Mere  forbearance,  with6ut 
definite  agreement,  is  not  consideration. — ^Allen 
West  Commission  Co.  v.  Bichter,  827. 

rV.  REMEDIES   OF  CREDITORS. 

0=>B9  (Mo.)  Allegation  and  proof  of  insnffi- 
cient  consideration  preclude  presumption  of 
consideration.— Allen  West  Commission  Co.  ▼. 
Bichter,  827. 

GUARDIAN  AND  WARD. 

m.  CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

®s»4l  (Tex.Clv.App.)  Statute  forbidding  sale 
by  personal  representative  without  order  of 
court  applies  to  guardian.— Loving  y.  Clark, 
590. 

<S=>44  (Tex.Clv.App.)  Guardian's  surface  lease 
without  order  of  court  held  vaHd. — Buie  v.  Port- 
er, 999. 


VUI. 


UABII.ITIES  ON  GUARDIAN- 
SHIP  BONDS. 


<S=>I82(5)  (Tex.(2«mJkpp.)  Petition  in  action 
on  bond  held  sufficient  though  not  containing 
allegation  as  to  performance  by  sureties. — 
Wyatt  &  Wingo  v.  White,  154. 

In  action  on  bond  allegation  of  nonpayment 
of  penalty  held  unnecessary. — Id. 

In  action  on  bond  allegation  that  it  was  filed 
held  to  include  intermediate  Btess.- Id, 


9=>I82(6)  (Tex.Coin.App.)  To  avoid  liability 
for  Interest,  sureties  bad  burden  of  showing 
that  expenditures  were  from  earnings  of  guard- 
ianship fund.— Wyatt  &  Wingo  v.  White,  154. 
^=>I82(7)  (Tex.Com.App.)  Instruction  on 
issue  whether  property  was  purchased  with 
funds  in  guardian's  hands  as  such  held  im- 
proper.—Wyatt  &  Wingo  V.  White,  154. 

HABEAS  CORPUS. 

I.   NATURE  AND  GROUNDS  OP 
RE3CEDY. 

®s»22(l)  (Tex.CrJkpp.)  Conviction  of  delin- 
quency nela  not  subject  to  collateral  atta^. — 
Guinn  v.  State,  233. 

Presumptions  in  collateral  proceeding  axe 
in  favor  of  validity  of  a  judgment.— Id. 

Judgment  may  not  be  impeached  In  collat- 
eral proceeding  by  a  docket  memorandum. — Id. 

Finding  of  service  on  parents  in  juvenile 
delinqutocy  proceeding  conclnsive. — Id. 

HARMLESS  ERROR. 

See  Appeal  and  Brror,  «=»1082-1069:    Crim- 
inal I^w,  «=>116eV&-1173. 

HIGHWAYS. 

See  Private  Roads. 

IX.  RIGHWAT  DISTRICTS  AND 
OFFICERS. 

«=990  (Ark.)  Legislature  could  create  three 
road  districts  by  one  statute. — ^McKee  t.  Eng- 
lish, 43. 

Road  improvement  district  act  not  void  as 
invading  jurisdiction  of  county  court. — Id. 
iS=395(2)  (Mo.)  Constitutional  prohibition  of 
indebtedness  without  vote  of  the  people  held 
not  to  apply  to  indebtedness  incurred  in  organi- 
zation of  road  districts.— Hardwicke  v.  Wymore, 
T57. 

m.   CONSTRUCTION,    IMPROVE- 
MENT, AND   REPAIR. 

«=»II3(5)  (Tenn.)  Surety  on  contractor's 
bond  liable  for  food  furnished  animals  and  work- 
men.— Carter  County  v.  Oliver-EBJl  Const.  Co., 
720. 

Surety  not  liable  to  one  who  etshed  orders 
for  contractor.— Id. 

XV.  TAXES,  ASSESSMENTS,  AND 
WORK  ON   HIGHWATS. 

9=3 1 22  (Ark.)  Road  district  assessments  not 
affected  by  fact  benefits  appraised  In  excess  of 
prescribed  maximum.— McKee  v.  English,  43. 
€=>I22  (Ky.)  Later  constitutional  provision  as 
to  taxation  held  to  prevail.— Hughes  v.  Mson, 
676. 

I^ater  constitutional  provision  held  only  to 
enlarge  and  extend  former. — Id. 

Statute  relating  to  vote  on  rate  of  taxation 
valid.— Id. 

<S=>I22  (Tenn.)  Act   providing  means    to   co- 
operate  with   federal  government  in  highway 
building  held  not  repealed. — Williamson  Coan^ 
V.  Franklin  &  Spring  Hill  Turnpike  Co.,  714. 
<S=>I25   (Ky.)   Setting  aside  portion  of  regular 
levy  immaterial  as  to  authority  to  levy  special 
road  tax. — Hughes  v.  Eison,  676. 
<&=3l27(l)    (Ky.)  "Indebtedness"  contemplated 
by  Constitution  and  statute  need  not  exist  be- 
fore levy  of  taxes. — Hughes  v.  Eison,  676. 
€=3 1 30   (Ky.)   Special  road  tax  cannot  be  used 
for  any  other  purpose. — ^Hughes  T.  Eison,  676. 
€=>I35  (Ark.)  Excess  assessment  of  benefits 
merely  results  in  proportionate  reduction   to 
prescribed  maximam.— McKee  v.  English,  43. 
€=»I42  (Ark.)  Landowners     who     have     not 
brought  action  within  time  expressed  in  stat- 
ute cannot  attack  asaessments.— McKee  v.  Eng- 
lish, 43. 
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V.  KEOUIiATION  AKB  USE  FOB 
TKAVEIfc 

(B)  Hue  of  HlKli'n-ay   and  Jj»xr  of  the 
Road. 

186  (Tex.Cr.App.)     Informatioa     chuginf 

failure  to  give  signal  on  overtaking  Tehicle  suffi- 
cient.—BasseU  T.  State,  S66. 

Not  offense  to  fail  to  give  signal,  where  other 
vehicle  was  not  seen.— -Id. 

HOMESTEAD. 

X.  NAT17&E.  ACQUISITION,  AND 

EXTENT. 

(B)  Peraoaa  Batltled. 

-t^^lS  (Tex.CivJkpp.)  Property  of  unmarried 
-daughter  onto  which  family  moved  after  de- 
struction of  homestead  held  not  a  homestead. — 
Sutchenrider  v.  Smith,  989. 

(C)   Acanlaltlon   and   Batabliatamemt. 

^=a3l  (Tex.Clv.App.)  Purchaser  of  land  for 
use  as  homestead  can  occupy  land  for  such  pur- 
pose—Hayner  V.  Chittim,  279. 
'<S;=>36  (Tex.Clv.App.).  Claimant  must  have 
been  actually  employed  in  business  to  give  char- 
acter of  business  homestead.— Hutchenrider  t. 
Smith,  989. 

Booming  house  owned  by  daughter  held  not 
father's  business  homestead.— Id. 

(D)  Property  Conatltatlns  Homeatesd. 

«=>70  (Tex.ClvJkpp.)  Tearing  down  fences 
and  using  daughters  property  with  father's  did 
not  make  it  a  homestead.^Hutchenrider  ▼. 
Smith,  989. 

ZX.  TKANSFEXt  OB  INOTTMBBANOE. 

«=>li8(3)  (Tex.Clv.App.)  Wife  need  not  join 
in  conveyance  of  land  title  to  one-half  which 
■was  held  as  trustee. — Zabawa  v.  Allen,  664. 
^=:3|29(2)  (Tex.Civ.App.)  Bona  fide  purchas- 
er of  vendor's  lien  note  protected  against  daim 
of  homestead.— Hayner   y.   Chittim,   279. 

m.  BIGHTS  OF  SURVIVING  HV8- 

BAND.  WIFE.   CHIIJ9BEN. 

OB  HEIBS. 

«=»I42(I)  (Tax.Coin.App.)  Proceeds  of  sale 
of  ancestors  homestead  for  education  and 
maintenance  of  minor  heirs  not  exempt. — ^Bid- 
ling  V.  Murphy,  165. 

«=9i45  (Ark.)  Entire  homestead  vests  in  mi- 
nor   children    on    abandonment    by    widow.— 
Brownfield  v.  Bookout,  51. 
'4=9146  (Tex.Coni.App.)  Widow     may     grant 
lien  on  homestead.— Dabuey  v.  Schutze,  176. 

V.  PBOTECTION  AND   ENFOBCE- 
MENT  OF  BIGHTS. 

4s»2l2  (T«x.Com.App.)  Wife  not  necessary 
party  in  action  against  husband  to  try  title  to 
community  real  estate. — Cooley  v.  Miller,  1086. 

HOMICIDE. 

XZ.  MUBDEB. 

4=927  (Mo.)  Test  of  mental  capacity  is  wheth- 
er defendant  conid  distinguish  between  right  or 
wrong.— State  v.  Weagley,  817. 

XV.  ASSAUIiT  WITH  INTENT  TO  XXIX. 

4=>95  (Mo.)  Profane  and  threatening  language 
held  no  justification  for  shooting. — State  r.  Lit- 
tle, 793. 

V.  EZODSABI.E   OR   JUSTIFIABUB 
HOMIOIDB. 

«s>ll2(5)  (Tex.Cr.App.)  Perfect  right  of  self - 
defense  may  exist  though  party  has  committed 
blnraable  act.— Mason  v.  State,  952. 

Bi|rht  of  self-defense  not  forfeited  through 
•eeking  difficulty  unless  it  is  provoked  by  words 
or  acts.— Id. 


«=3l22  (Ky.)  Son  A«l(f  entitled  to  defend  moth- 
er from  assault  in  progress  at  time  of  killing 
alone.— Baylor  v.  Commonwealth,  1035. 

TX.  INDICTIXENT    AND    INFORMA- 
TION. 

4=»I35(2)   (Mo.)  Information  held  snfBdentto 

charge   marder  in  the  >  first  degree.— State   v. 

Poor,  810. 

<S=»I4I(2)   (Mo.)  Information  charging  assault 

with  intent  to  kill  sufficient.— State  v.  little, 

793. 

VXX.  EVIDENCE. 
(A)    Preanatptiona    and    Burden    of    Proof. 
4=9l52  (Tex.Cr.App.)  Burden     on    state     to 
prove  facts  showing  killing  waa  murder  rather 
than   manslaughter.— Moore   v.   State,    218. 

(B)  AOmisstblllty  In  General. 

4=>I60  (Mo.)  Evidence   defendant   had   pistol 
under  governmental  requirement  for  mail  car- 
riers admissiblo. — State  v.   Burns,  760.- 
<©='I65  (Ky.)  Evidence  of  prior  treatment  of 
accused's  mother  by  his  stepfather  held  irrele- 
vant—Taylor V.  Com'monwealth,  1035. 
®=>  169(1)    (Mo.)    Evidence     defendant,     who 
oommittea  assault  while  working  on  road,  had 
been  aceastomed  to  do  free  work  on  roads,  in- 
competent.—State  v.  Little,  793. 
4=»I70  (Tex.Cr.App.)  Testimony  as  to  owner- 
ship of  boots  by  defendant  admlssble.— James 
T   State  941. 

^=>I7I^2)  (Tex.Cr.A|ip.)  Testimony  as  to  lo- 
cation of  wound  admissible.— Mason  y.  State, 
952. 

4=9 1 76  (Mo.)  Instruction  relating  to  condition 
of  assanlted  person  held  property  refused. — 
State  V.  Little.  793. 

4=9|93  (Tex.Cr.App.)  Evidence  for  state 
tending  to  show  deceased  not  armed  compe- 
tent.—Moore  V.  State,  218. 

(C)   DylnK  Deelaratlona. 

4=9200  (Tex.Cr.App.)  Dying  declaration  held 
admissible.— Mason  v.  State,  962. 

(IS)  ^ITeiKlit  and  Safflofenoy. 

4=9228(2)  (Mo.)  Corpus  delicti  may  be  shown 
by  circumstantial  evidence.— State  v.  Poor,  810. 

Evidence  held  sufficient  to  esUUish  corpus 
delicti. — Id. 

9=>250  (Ky.)  Evidence  sufficient  to  support 
conviction  of  manslaughter. — Fleming  v.  Com- 
monwealth, 407. 

4=>250  (Ky.)  Evidence  sustaining  conviction 
of  manrianghter.— Taylor  v.  C!ommonwealth, 
1086. 

4=9250  (Mo.)  Evidence  insufficient  to  sustain 
conviction  of  manslaughter. — State  v.  Kelsay, 
754. 

4=9260  (Tex.Cr.App.)  Defendant  entitled  to 
have  offense  mitigated  to  manslaughter,  if  evi- 
dence produces  reasonable  doubt  as  to  grade. — 
Moore  v.  State.  218. 

4=9254  (Mo.)  Evidence  held  sufficient  to  es- 
tablish corpus  delicti  and  warrant  conviction  of 
second  degree  mnrder. — State  v.  Poor,  810. 

Jury  can  convict  of  murder  in  the  second 
degree  although  evidence  shows  murder  in  the 
first  degree.— Id. 

VXIX.  TBXAXi. 

(B)  ftneatlona  for  Jnry. 
4=9268  (Mo.)  Identity   of  defendant  as   mur- 
derer held  jury   question.— State   v.    Hulbert, 
499. 

4=9282  (Tox.Cr.App.)  Evidence  not  insuffi- 
cient as  a  matter  of  law  to  support  conviction 
of  murder.— Moore  v.  State,  218. 

(O)  laatmetlona. 

4=9286(1)  (Mo.)  Instruction  as  to  presump- 
tion from  use  of  weapon  held  proper.— State  V. 
Little,  793. 
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€=3286(1)  (Tex.Cr.Appw)  Instruction  on  pre- 
Numption  from  use  of  weapon  by  deceased 
should  be  Kiven  on  request. — ^Mason  t.  Stat«, 
962. 

€s>287  (Mo.)  Failure  to  instruct  as  to  motive 
where  only  issue  involved  was  defendant's  iden- 
tity held  not  error.— State  v.  Hulbert,  499. 
4=3292(2)  (Mo.)  Instruction  defendant  work- 
intr  on  road  had  no  anthority  to  scrape  away 
the  dirt  in  front  of  prosecutine  witness'  gate 
held  proper.— State  v.  Little,  793. 
4s»293  (Mo.)  Instruction  that  jury  should  ac- 
quit if  defendant  unconscious  of  acts  held  prop- 
erly refused.— State  v.  Little,  793. 
«=>294(l)  (Mo.)  The  word  "excuse"  in  in- 
struction on  insanity  instead  of  the  word  "de- 
fense" held  not  error.— Slate  v.  Weagley,  817. 
4=3>295(l)  (Tox.Cr.App.)  Evidence  held  not 
to  warrant  issue  on  manslaughter  on  account 
of  insult  to  female.— Prestidge  v.  State,  217. 
«s>295(l)  (Tex.Cr.App.)  Instruction  on  prov- 
ocation Aeltf  not  erroneous.— Moore  v.  State, 
218. 

«=>29J(3)  (Tex.CrJ^pp.)  Requested  charge 
on  provocation  erroneous  as  omitting  essential 
of  overwhelming  passion. — ^Moore  v.  State,  218. 
€s»300(l)  (Tox.CrJkppJ  Converse  of  charge 
on  law  of  provoking  difficulty  should  be  given 
jury. — ^Mason  v.  State,  952. 
<S=>300(3)  (Tex.Cr.App.)  Proper  charge  on 
law  provoking  difficulty  outlined. — Meson  ▼. 
State,  962. 

Instruction  on  self-defense  erroneous.— Id. 
€=>300(8)   (Tex.Cr.App.)  Trial  court  property 
charged  law  applicable  to  issue  of  provoking 
difficulty.— Mason  v.  State,  952. 
«S3300(9)  (Tex.Cr.App.)  Evidence  insufficient 
to  call  for  instruction  on  defendant's  right  to 
arm  hinjself.- Moore  v.  State,  218. 
9=9300(12)   (Mo.)  Instruction  on  issue  of  self- 
defense  in  prosecution  for  assault  to  kill  prop- 
er.—State  T.  Littie,  793. 

«s>300(l3)  (Tex.Cr.App.)  Charge  on  provok- 
ing difficulty  erroneous  as  giving  jury  no  stand- 
ard as  to  wrongful  acts. — Mason  v.  State,  952. 
<S=>305  (Mo.)  Instruction  to  acquit  unless 
facts  found  as  stated  therein  held  sufficient 
without  converse  instruction.— State  v.  Dough- 
erty, 786. 

$=s>308(3)  (Mo.)  Evidence  held  to  warrant  in- 
struction on  second  degree  murder.— State  v. 
Weagley,  817. 

<$=93I0(2)  (Mo.)  Instruction  in  pi^secution 
for  assault  to  kill  properly  refused  as  ignoring 
the  law  declared  in  statute. — State  v.  Littie, 
793. 

Court  did  not  err  in  refusing  to  submit  case 
as  one  of  common  assault. — Id. 
9=3311      (Mo.)     Instruction     stating    abstract 
proposition  relative  to  punishment  properly  ro- 
fnsed.— State  v.  Littie,  793. 


(D)  Verdict. 

€=s>3l3(l)  (Mo.)  Statement  of  degree  of  man- 
slaughter in  venlict  held  surplusage.— State  v. 
Bird,  751. 

X.  APPEAI.  AND  EBKOB. 

<es»338(l)    (Mo.)  Refusal    to    strike    out   im- 
proper testimony  reversible   error  in  view  of 
conflicting  evidence. — State  v.  Hulbert,  499. 
<S=s>340(l)   (Tex.Cr.App.)  Charge     not     aptly 
framed  held  harmless.- Moore  v.  State,  21B. 
4=9340(2)   (Mo.)  Instructions    on   degrees    of 
manslaughter   after   abolition   of  degrees   held 
sot  prejudicial. — State  v.  Bird,  751. 
4=>340(3)   (Me.)  Defendant  convicted  of  sec- 
ond degree  murder  may  not  complain  of  in- 
struction thereon  because  the  evidence  shows  a 
higher  degree.— State  v.  Weagley,  817. 
4=3340(4)    (Mo.)  Defendant  convicted  of  mur- 
der in  second  degree  cannot  complain  of  instruc* 
tion  on  first  degree. — State  v.  Poor,  810. 


HUSBAND  AND  WIFE. 

See  Curtesy;   Divorce;   Dower;   Marriage. 

at.  COHVEYANCES.  COlTTBACTg.  AH1» 

O'l  JbuaR  TRAITS  AOTIOHS  BETWEEW 

HUSBANB  AND  WIFE. 

4s>47(5)  (Ky.)  Statement  of  grantee  inanffi- 
cient  to  show  trust  for  her  husband  or  show 
that  conveyance  was  as  security. — Imof  v, 
lisyne,  1. 

nr.   DISABILITIES  AND  PBTVlIgCtES 
OF  OOVEBTUBE. 
(B)  PropertT   and   ConTeyanees. 
4=»70  (Tean.)  Married  woman's  power  of  at- 
torney and  deed  validated  by  curative  statute. 
—Hall  V.  Gossum,  1039. 

Deed  under  power  of  attorney  heid  validated 
by  curative  act.— Id. 

V.  WIFE'S  SEPARATE  ESTATE. 
(C)   Uabllltiea  and  CharKOS. 
4=3 1 58  (Tex.Cr.App.)  Bui  bond   not  void  as 
to  married  woman,  joined  by  husband  in  execu- 
tion thereof.— Coekrell  v.  State,  1097. 
4=3 1 69 (2)    (Ky.)  Mortgage  by  married  woman, 
in  which  husband  did  not  unite,  void. — ^White 
Grocery  Co.  v.  Moore,  679. 

VI.   ACTIONS. 

4=3235(2)  (MoJKpp.)  Husbond'a  authority  to 
sign  contract  as  agent  for  wife  held  for  joir. 
—Huff  V.  Doerr,  849. 

Vn.  OOMMBNITT  PROPERTY. 

4=3270(5)  (Tex.Coni.App.)  Wife  not  neces- 
sary party  to  action  against  husband  aa  to 
community. — ^Howell  v.  Fidelity  Lumber  Co., 
181. 

4=>270(5)  (Tex.Coin.App.)  Wife  not  necessa- 
ry party  in  action  against  hnsband  to  ti7  ti'tie 
to  community  real  estate. — Cooley  t.  Miller, 
1085. 

4=3272(3)  (Tex.Com.App.)  Communis  pass- 
es to  wife  on  insanity  of  husband  only  where 
there  are  no  cliildren. — Howell  v.  Fidelity  Lum- 
ber Co.,  181. 

For  contr<d  of  community  to  pass  to  wife 
on  insanity  of  husband,  bond  necessary. — Id. 
4=»273(9)  (Tex.Clv.App.)  Fact  husband  had 
changed  form  of  community  debt  and  payee  did 
not  change  character. — Stone  v.  Light,  1108. 
4=3273(10)  (Tex.ClvJkpp.)  Purchaser  of  com- 
munity property  from  surviving  spouse  not 
charged  witn  duty  to  see  price  applied  to  com- 
munity debts. — Stone  v.  Light,  1108. 

Purchaser  from  surviving  husband  obligated 
to  prove  only  community  debta,  status  of  com- 
munity property,  and  fact  grantor  was  survir- 
or.— Id. 

9=3276(3)  (Tex.CivJkpp.)  Granting  of  admin- 
istration on  husband's  estate  does  not  confer 
jurisdiction  over  estate  of  deceased  wife. — Lov- 
Lag  V.  Clark,  590. 

4=3276(6)  (Tex.Clv.App.)  Will  heia  not  to 
give  executor  right  to  dispose  of  commnnit? 
property  of  testator's  wife.— Loving  v.  Clark, 
590. 

Burden  on  purdiaser  to  show  that  community 
was  subject  to  debts. — Id. 

An  order,  confirming  report  of  executor  who 
sold  community  property  of  testator's  deceaaed 
wife,  held  not  to  show  sales  for  debts. — Id. 

No  presumption  that  community  of  deceased 
wife  passed  under  deed  by  husband's  executor. 
-Id. 

Community  of  deceased  wife  held  not  to  paas 
under  sale  by  husband's  executor. — Id. 
4=»276(6)   (Tex.Civ^pp.)  Community    admin* 
istrator    authorized   to    sell   proper^,    though 
there  were  no  debta.- Stone  t.  Light,  11(^ 
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VnX.   SEPARATION    AND    SEFABATB 
MAINTENANOE. 

<=s>283(2)  (Ky.)  In  suit  for  alimony,  exist- 
ence of  relation  and  refusal  to  support  are  suffi- 
cient.— George  v.  Oeorge,  408. 
^»285i/2  (Ky.)  Independent  suit  for  alimony 
may  be  maintained.— George  y.  Oeorge,  408. 
<s>289  (Ky.)  Suit  for  alimony  is  transitoi? 
and  may  be  maintained,  though  wife  not  a  resi- 
dent—Oeorge  v.  George,  408. 

ZZ.  ABAKBONlCEirr. 

<3=>304  (Tex.Cr.App.)  Proof  must  show  will- 
fulness to  sustain  conviction  for  wife  desertion, 
—Terrell  v.  State.  240. 

^=9313  (T«x.CrJkpp.)  Conviction  of  wife  d«- 
sertion  not  sapported.— Mikeska  v.  State,  236. 

IMPROVEMENTS. 

See  Municipal  (Corporations,  «s>406-660. 

<Ss>4(2)  (Ark.)  Bond  for  title  is  not  color  of 
title,  on  which  claim  for  improvements  can  be 
based.^Bums  t.  Williams,  726. 

INDEMNITY. 

See  Guaranty. 

INDICTMENT  AND  INFORMATION. 

See  Homicide,  ;9s>185-141. 

TV.  FIUXO  AND  FORMAL  REQUI- 
SITES  OF   INFORMATION  OR 
0OMFI.AINT. 

«s»4l(3)  (Tax.Cr.App.)  Complaint  made  upon 
evidence  and  belief  of  affiant  sufficient.- Bur- 
nett T.  State,  239. 

4=»52(4)  (IMo.)  Affidavit  of  information  based 
on  "knowledge"  instead  of  "belief"  sufficient. 
—State  V.  Poor,  810. 

V.  REQinsiTES  AND  STTFFIOIENOY 
OF  ACCUSATION. 

«s>7l  (Tex.CrJKpp.)  Whole  indictment  looked 
to  to  ascertain  whether  it  lacks  certainty. — 
Scott  V.  State,  1099. 

«=»87(3)  (Tax.Cr.App.)  Indictment  held  to 
allege  offense  anterior  to  presentment.— Gum - 
pert  V.  State,  237,  238. 

4=987(9)  (Mo.)  Information  allet^g  commia- 
aion  of  crime  on  or  about  certain  date  suffi- 
cient—State V.  En^ish,  746. 
«s>l20  (Tex.Cr.App.)  Allegation  of  indorse- 
ment of  forged  check  does  not  invalidate  in- 
dictment—Gumpert  V.  State,  237,  238. 

Vn.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

«=9l33(6)  (Mo.)  Objection  to  affidavit  to  in- 
formation should  bo  raised  by  motion  to  quash. 
—State  V.  Poor,  810. 

X.  CONVICTION   OF  DEFENSE  IN- 
CLUDED IN  CHARGE. 

>I9I(2)   (Mo.)  Defendant,  indicted  for  bur- 
and  larceny,  may  be  convicted  of  one  or 
DtlT,   and  failure   so  to  instruct  reversible. — 
State  T.  Green,  740. 

INFANTS. 

See  Gnardian  and  Ward. 

H.   CUSTODT  AND  PROTECTION. 

<S=3l6  (Tex.Cr.App.)  A  charge  that  infant 
wandered  about  city  streets  in  nighttime  held 
sufficient  allegation  of  delinquency.— Quinn  v. 
State,  233. 

Judgment  of  conviction  of  delinquency  Md 
to  comply  with  the  law. — Id. 

Judgment  of  delint^uency  held  to  comply  with 
statute  by  stating  time  and  place  o{  confine- 
ment.— Id. 


®=>t6  (Tax.Cr.App.)  Counts  charging  felony 
without  specifying  age  inefEective  under  juve- 
nile acta.— Gordon  v.  State,  1095. 

VI.    CRIMES. 

<8=968  (Tex.Cr.App.)  Delinquent  CThild  Law 
does  not  deprive  accused  of  trial  by  jury  v>d 
right  to  counsel.— Gordon  t.  State,  1()96. 

VII.  ACTIONS. 

«=»8I  (Ky.)  Objection  to  failure  of  next 
friend  to  file  affidavit  of  right  to  sue  must  be 
before  answer.— Elkhorn  Coal  Corporation  v. 
Guttadora,  420. 

^988  (Ky.)  On  attaining  majority  infant  may 
be  substituted  as  plaintiff  in  pending  action  by 
next  friend.— Elkbom  Coal  Corporation  v.  Gut- 
tadora, 420. 

i6=s>89  (Ky.)  Service  on  mother  of  infanta  suf- 
ficient though  return  does  not  show  service 
as  guardian  or  with  copy  for  each  infant- 
Webb  V.  Webb,  13. 

®=989  (Ky.)  Summons  to  be  served  on  mother 
after  deatn  of  father  of  children  under  14. — 
Johnson  v.  Carroll,  412. 

^s»lll  (Tex.Clv.App.)  Judgment  in  action  by 
next  friend  against  infant's  interest  held  sub- 
ject to  attack  as  one  obtained  through  fraud 
of  next  friend.— Reynolds  v.  Prestidge,  .^68. 
^9|I2  (Ky.)  Presumed  on  collateral  attack 
that  proper  service  was  had  on  mother  of 
children  aned.— Johnson  v.  Carroll,  412, 

INJUNCTION. 

n.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(A)  Aotfona  and  Other  li^gml  Prooeedlnss. 

€=s>32  (Tex.Clv.App.)  Plaintiff  held  not  enti- 
tled to  restrain  prosecution  of  suit  in  other 
county.— Twin  City  Co.  v.  Bircfifield,  618. 

(B)  Psblle    Oflleera    and    Boards    and    Mn- 

nlelpalltlea. 

€=>80  (Ky.)  Prohibition  and  injunction  proper 
to  prevent  county  judge  and  clerk  from  entering 
order  showing  result  of  election. — Seller  v. 
DiUon,  688. 

rV.  PRELIMINART  AND  INTERLOCU- 
TORY INJUNCTIONS. 

(A)  Gronnda  and  Proceedlnya  to  Proenre. 

«=>I48(I)  (Tex.Clv.App.)  Bond  required  for 
temporary  injunction. — Phoebus  v.  Connellee, 
982. 

«=s>l48(2)  (Tex.Civ.App.)  Bond  should  have 
been  in  double  amount  of  debt  collection  of 
which  sought  to  be  enjoined.— Twin  City  Co. 
V.  Birchfield,  6J6. 

®=>l48f2)  (Tex.Clv.App.)  Temporary  Injunc- 
tion bond  of  $6,000  held  not  excessive.— Phoebus 
V.  Connellee,  982. 

(B)  Gontlnalnir.  ModlfTlnac,  Vaeatlnah  or 
OlaaolTlnK* 

®=»I84  (Tax.Coill.App.)  Dissolution  not  con- 
clusive on  Issue  in  case  which  was  withdrawn, 
abandoned,  or  ruled  out  by  court — Jones  v. 
Wootton,  142. 

INSANE  PERSONS. 

IL  INQUISITIONS. 

«s»8  (Mo.App.)  Probate  jurisdiction  to  in- 
quire as  to  mental  competency  does  not  exclude 
jurisdiction  pf  county  court— Painter  v.  Pain- 
ter, 538. 

€=»26  (Mo.App.)  Judgment  of  county  court  aa 
to  mental  competency  cannot  be  annulled  by 
action  in  the  circuit  court  against  the  affiant 
—Painter  v.  Painter,  538. 

Plaintiff  may  not  maintain  an  action  to  annul 
an  adjudication  of  insanity  no  longer  operative 
and  not  tea  judicata.— Id. 
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V.   PROFERTT    AND    OONVETAKOES. 

$=366  (Mo.)  Deed  of  insane  person  voidable 
only  upon  restoration  of  statue  quo. — Bruner  y. 
Johnston,  92. 

IX.   ACTIONS. 

9=>I00  (Tex.Com.App.)  Judgment  against  not 
void.— Howell  r.  Fidelity  Lumber  Co.,  181. 

INSOLVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  Law,  «=>759-S29;  Trial,  «=>186- 
206. 


INSURANCE. 


in.  INS1TBANCE  AGENTS  AND 

BBOKEBS. 

(A)  AffeneT  for  Inamrer. 

18=984(8)  (McApp.)  Evidence  held  not  to 
show  verbal  contract  varying  contract  of  bro- 
ker as  to  commissions. — Porterfield  t.  American 
Surety  Co.,  868. 

V.  THE  OONTBAOT  IN  GENEBAX.. 

(A)  Nature,  Re«mlaitea,  mud  Validity. 

9s»l33(l)  (Tex.)  Industrial  policies  cannot 
'  provide  for  settlement  for  less  than  amount  in- 
sured, plus  dividends,  and  less  indebtedness 
^d  premiums.— First  Texas  State  Ins.  Co.  v. 
Smalle^.  550. 

Condition  reducing  insurance  for  death  from 
specified  diseases  originating  within  first  year 
held  void,  though  on  face  of  policy. — Id. 
«=>I36(4)  (Ark.)  Delivery  of  policy  with 
knowledge  insured  was  sick  binds  company.— 
Kansas  (Tity  Life  Ins.  Co.  v.  Ridout,  55. 

▲gent  to  deliver  policy  has  authority  to  bind 
company  thereby. — Id. 

^=9141  (I)  (Ark.)  Requirement  of  ^ood  health 
when  policy  is  delivered  can  be  waived. — Kan- 
sas City  Life  Ins.  Co.  v.  Ridout,  55. 

X.  FORFETTTTRE  OF  POI.ICT  FOB 
BREACH  OF  PROMISSORT  WAR. 
RANTT.  COVENANT,  OB  CONDI. 
TION  SITBSEQITENT. 

(B)  Nonpayment  of  Preminms  or  Aaeeaa- 

menta. 

€=9350(3)  (Mo.App.)  Provision  for  paid-4p 
insurance  not  same  as  provision  for  uncondi- 
tional commutation  of  policy  for  "nonforfeit- 
able" paid-UD  insurance.— Ross  v.  CaiMtol  Life 
Ins.  Co.,  889. 

Statutory  provisions  in  avoidance  oT  nonfor- 
feiture statute  must  be  fully  complied  with. — Id. 

XX.   ESTOPPEIi.  WAIVER,  OR  AGREE- 
MENTS   AFFECTING   RIGHT   TO 
AVOID  OB  FOBFEIT  POLIOT. 

€=>389(8)  (Tex.Clv.App.)  Condition  of  fire 
policy  held  waived  by  issuing  renewal  policy 
with  knowledge  of  facts. — California  Ins.  Co. 
v.  Bishop,  1010. 

XII.   RISKS  AND  CAUSES  OF  LOSS. 

(C)  Guaranty    and    IndemnttT    Inanranoet 

«=3435  (Tex.Com.App.)  Policy  heJd  to  cover 
master's  liability  at  common  law  as  well  as  un- 
der Workmen's  Compensation  Act. — Ti-inity 
County  Lumber  Co.  v.  Ocean  Accident  &  Guar- 
antee Corporation,  114. 

(B)  Accident  and  npaltb  Innnrance. 

<^4S3  (Tex.Com.App.)  Policy  held  to  indem- 
nify for  acridental  death. — Pledger  v.  Business 
Men's  Accident  Ass'n  of  Texaa,  ll(k. 


XV.   ADJUSTMENT  OF  LOSS. 

€=>579  (Tex.Clv.App.)  Compromise  of  insur- 
ed's claim  not  avoidable  because  made  on  ad- 
i'uster's  opinion  as  to  nonliaMUty. — Natiooal 
Tire  Ins.  Co.  v.  Plummer,  250. 

XVm.  ACTIONS    ON    POLICIES. 

9=>632  (Me.App.)  Petition  held  to  show  goods 
were  in  buildinir  required.— Brown  t.  British 
Dominions  General  Ins.  Co.,  Limited,  of  Lon- 
don, England.  883. 

«=»634(2)  <Mo.App.)  Allegation  of  compliance 
with  policy  cures  omission  of  date  of  proof  of 
loss. — Brown  v.  British  Dominions  General  Ins. 
Co.,  Limited,  of  London,  England,  883. 
^9635  (Mo.App.)  Petition  held  not  void  for 
failure  to  allege  value  of  burned  propertar-— 
Brown  v.  British  Dominions  General  Ins.  Co., 
Limited,  of  London,  England,  883. 
€=>646(l)  (Tex.Clv.App.)  Insurance  of  com- 
pensation essential.— U.  S.  Fidelity  ft  Ouaranty 
Co.  V.  Nelson,  61& 

€=3675  (Tex.Com.App.)  Attorney's  fees  not 
allowed  in  action  on  policy. — Pledger  v.  Busi- 
ness Men's  Accident  Ass'n  of  Texas,  110. 

Article,  providing  tor  attorney's  fees,  relates 
only  to  certain  corporations.— Id. 

XX.   MUTUAXi  BENEFIT  INSUUAHCE. 

(B)   The  contract  In   General. 

«=»7I2  (Tex.Clv.App.)  Statute  against  society 
accepting  transfer  of  membership  inapplicable 
to  foreign  society. — Independent  Order  of  Puri- 
tans V.  Parker,  363. 

«s»7l9(3)  (Tex.ClV.App.)  B^-law  of  fraternal 
sodety  not  sufficiently  certain  to  raise  rates. 
—Independent  Order  of  Puritans  v.  Parker, 
363. 

Fraternal  benefit  society  may  raise  rates  on 
existing  certificate. — Id. 

«=>723(8)  (Ky.)  False  statement  in  applica- 
tion that  applicant  was  not  in  saloon  business 
held  to  avoid  certificate.— Beck  v.  Sovereign 
Camp  W.  O.  W.,  427. 

(D)   Forfeiture  or  Snapenaton. 

4=»755(3)  (Tex.Clv.App.)  Retention  of  pay- 
ments waives  their  insufficiency. — Independent 
Order  of  Puritans  v.  Parker,  S63. 

(F)  Aetlona  for  Beneflta. 

$=3819(2)  (Ky.)  Evidence  held  to  show  in- 
sured, when  applying  for  membership,  owned 
and  operated  a  saloon. — Beck  v.  Sovereign 
Camp  W.  O.  W.,  427. 

INTERPLEADER. 

II.  PROCEEDINGS  AND  BELIEF. 

^=921  (Mo.)  Ordinarily  fund  must  be  brought 
into  court  or  bill  must  contain  an  offer  to  bring 
it  into  court. — ^Murphy  v.  Barron,  492. 

INTOXICATING  LIQUORS. 
n.  ooNSTiTUTioNAurnr  of  acts 

AND  OBDINANCES. 

i@=9l3  (Tex.CrJ^pp.)  State  law  prohibiting 
transportntion  of  liquor  containing  more  alco- 
hol than  prescribed  by  Congress  is  valid.— Ex 
parte  Gilmore,  199. 

State  cannot  legalize  dealings  in  liquor  con- 
taining percentage  of  alcohol  prohibited  by 
Congress. — Id. 

"Appropriate  legislation"  for  enforcing  pro- 
hibition amendment  defined. — Id. 

State  legislation  need  not  be  identical  with, 
or  merely  enforce,  laws  of  Congress. — Id. 

Difference  in  penalty  between  state  law  and 
set  of  Congress  does  not  invalidate  state  law. 
-Id. 

Power  of  state  no  more  restricted  than  that 
of  Congress  except  as  to  territory:  "concur- 
rent."-5d. 
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>I3  (Tex.Cr.App.)  Dean    Prohibition    Ijaw 
valid— Robert  V.  State,  230.  „^     ^ 

ie=>l7  (Tex.OrJVpp.)  Dean  Law  valia.— Bur- 
ciago  T.  State,  5ti2. 

«s»l7  (Tex.Cr.App.)  Legislature  may  forbid 
manufacture  and  sale  of  liquor  intoxicating  or 
containing  alcohol  insufficient  to  intoxicate. — 
BusaeU  v.  State,  948. 

VI.   OFFENSES. 

«=3|32  (T»x.Cr.Ajip.)  Dean   Prohibition   Law 
Talid.— Robert  v.  State,  230. 
<S=9l32  (Tex.Cr.App.)  State  legislation  not  in- 
validated by   Volstead  Act.— Rusaell  t.   Stote, 
948 

®=»'l37  (Tex.CrJVpp.)  Manufacturer  .for  me- 
dicinal purposes  cannot  be  convicted,  notwith- 
standing  failure    to   get   permit.— Burciago   T. 

<S=»l46(l)'  (Tex. Cr. App.)  "Sale"  defined.— 
Bobert  v.  Stote,  230. 

vm.  GRIMIirAIi  PROSEOimOJf  s. 

«=3216  (Tex.Cr.App.)  Description  of  liquor  in 
indictment  sufficient.- Russell  v.  State,  048. 
«=:3222  (Tex.CrJVpp.)  Indictment  held  suffi- 
cient, though  using  ''and"  instead  of  "or"  be- 
tween the  words  "scientific"  and  "sacramen- 
tal."—Bell  V.  Stote,  232. 

<g=>233(2)  (Tex.CrJ^pp.)  Condition  of  barrels 
found  in  house  of  defendant  charged  with  man- 
ufacturing held  admissible.— Burciago  v.  State, 
662. 

Sheriff's  testimony  that  it  looked  as  if  mash 
had  run  over  held  admissible. — Id. 
<S=»233(2)    (Tex.Cr.App.)   Question  as  to   dis- 
covery of  still  near  defendant's  premises  ad- 
missible.- Russell  v.   State,  948. 

Permissible    to    ask    defendant   ijE    Btm   dis- 
covered was  not  one  he  was  operating.- Id. 
«=3233(3)    (Tex.Cr.App.)  That  defendant  had 
not   obtained   permit   admissible.— Burciago  v. 
State,  C82.  ,       „ 

«=»236(20)  (Tex.  Cr.  App.)  Evidence  insuffi- 
cient to  sustain  conviction  for  unlawful  trans- 
portation.— Richardson  v.  Stote,  1094. 
«=3238(l)  (MO.App.)  Evidence  sufficient  to 
justify  submission  to  jury. — Stote  v.  Stockton, 
1082.  .         .  ,    . 

<S=»242  (Tex.Cr.App.)    Penalty    for    violating 

grohibition  law  not  to  be  assessed  as  prescribed 
1  Volstead  Act.— Reece  v.  State,  562. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «=>254. 

JOINT  ADVENTURES. 

«=>5(2)  (Mo,)  Evidence  held  to  sustain  ver- 
dict finding  plaintiff  had  share  in  franchise 
profito.— Longworth  v.  Kavanaugh,  83. 

JOINT  TENANCY. 

Bee  Tenancy  in  Onunon. 

JUDGES. 

See  Justices  of  the  Peace. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

X.   NATURE  AND  ESSEKTIALS  IN 
OENEBAI.. 

«=s>l      (TexJilv.App.)      Defined.— Allen-West 
Commission  Co.  v.  Gibson,  342. 
«=920  (Mo.App.)  Must  finally  determine  righto 
of  parties  to  action.— Bank  of  Flat  River  t. 
Hodges,  1061. 


rv.   BT  DEFAfrCT. 
(A>  Reamlxltes  ajid.  Validity. 

«=9lOI(2>  (Mo.App.)  Failure  to  allege  de- 
fendant was  corporation  does  not  make  default 
a  nullity.— Brown  v.  British  Dominions  Gen- 
eral Ins.  Co.,  Limited,  of  London,  England, 
883. 

®=>I23(I)  (Tex.CivJVpp.)  After  default  and 
writ  of  inquiry,  refusal'  to  hear  case  on  the 
merits  was  proper.— Mach  v.  Wofford,  276. 

(B)   Opealna;  or   Settlaff  Aaid«   Default. 

®=>I38(I)  (Tex.Clv.App.)  Refusal  to  set  aside 
default,  to  make  payee  of  note  sued  on  a  par- 
ty, AeZiI  not  error.— Mach  v.  Wofford,  2T5. 

Refusal  to  set  aside  default  to  permit  answer 
denying  plaintiff's  ownership  of  note  held'  not 
error. — Id. 

<S=>I43(I7)  (Tex.Coiii.App.)  Default  vacated 
where  taken  in  violation  of  agreement. — juncs 
v.  Wootton,  142. 

®=3l45(2)  (MoJ^pp.)  Meritorious  defense  es- 
sential to  setting  aside  default.— Brown  v. 
British  Dominions  General  Ins.  Co.,  limited, 
of  London,  England,  883. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)    Rendition,    Form,    and    Re«ai«Ites    la 
General. 

®=>I97  (Tex.Com.App.)  Dismissal  after  trial 
called  and  declaration  of  ready  improper. — 
Hunger  Oil  &  Cotton  Co.  v.  Beckham,  128. 

rB)  Parties. 

«B9233  (Mo.App.)  Must  finally  determine  righto 
of  all  parties.— Bank  of  Flat  River  v.  Hodges, 
1061. 

(C)  Conformity  to  Process,  Pleadlngrs, 
Proofs,  and  Verdict   or  FIndinKs. 

d=>25l(2)  (Tex.Com.App.)  For  defendant  on 
matter  not  pleaded  held  erroneous. — Graves  v. 
Griffin,  913. 

ZZ.  OPENING  OR  VACATING. 

®=>363  (Tex.ComJVpp.)  To  warrant  vacation, 
party  must  show  failure  to  present  defense  not 
due  to  lack  of  diligence.— Jones  v.  Wootton, 
142. 

®=»379(l)  (Tex.Com.App.)  To  warrant  vaca- 
tion, party  must  show  meritorious  defense. — 
Jones  V.  Wootton,  142. 
<S=3399  (Tex.Com.App.)  When  opened  only 
defenses  existing  at  rendition  available. — ^How- 
ell V.  Fidelity  Lumber  Co.,  181. 

Z.  EQUITABLE  RELIEF. 

(A)  Nature   of  Remedy  and  Oronnds. 

€==>407(4)  (Mo.)  Enforcement  not  enjoined, 
where  party  has  remedy  by  appeal.— Naeglin  v. 
Edwards,    764. 

€=»443(3)  (Tex.Com.App.)  Judgment  vacated 
where  party  prevented  from  presenting  defens- 
es by  fraud.— Jones  v.  Wootton,  142. 

XI.   COLLATERAL  ATTACK. 
(A)  Jndfcments   Impeacbable  Collaterally. 

<@=>474  (Mo.)  County  court's  judgment,  ren- 
dered in  its  judicial  capacity,  impervious  to 
collateral  attock.— Naeglin  v.  Edwards,  764. 
€=3482  (Tex.Civ.App.)  Evidence  showing  that 
one  foreclosing  vendor's  lien  notes  was  not 
owner  inadmissible  because  a  collateral  attack 
on  the  judgment.- Allen-West  Commission  Co. 
V.  Gibson,  342. 

®=3485  (Ky.)  Nothing  acquired  or  lost  by  void 
judgment.— Johnson  v.  Carroll,  412. 
9=^85   (Mo.)   Void  judgment  may  be  collater- 
ally attacked.- Abcrnathy  v.  Missouri  Pac.  Ry. 
'Co.  486. 
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(B>  Oroanda. 

^=9497(1)  (Ky.)  Invalidity  must  appear  af- 
firmatively from  record  on  collateral  attack. — 
Johnson  v.  Carroll,  412. 

«=>488  (Mo.)  Findings  of  facta  in  pais  nec- 
essary to  jurisdiction  presumed,  and  not  sub- 
ject to  collateral  attack.— Naeglin  v.  Edwards, 
764. 

<=»50l   (Ky.)  Where    court    had    jurisdiction 
judgment  although  erroneous  can  not  be  col- 
laterally attacked.— Johnson  v.  Carroll,  412. 
^=>50l   (Mo.)  Judgment  not  set  aside  on  col- 
lateral attack  for  irregularities.— Abematby  t. 
Missouri  Pac.  Ry.  Co.,  486. 
«=»502  (Tex.Coin.App.)  Judgment  against  hus- 
band binding  as  to  community  on  collateral  at- 
tack.— ^Howell  V.  Fidelity  Lumber  Co.,  181. 
^=s>506  (Mo.)  Parties   who   voluntarily   inter- 
plead cannot  collaterally  attack  judgment  be- 
cause of  informalities  of  pleadings.— Murphy  v. 
Barron,  492. 

(O   Proceedlns*. 

«=>5I8  (Ky.)  Not  subject  to  collateral  attack 
where  court  had  jurisdiction  although  errone- 
ous.— Johnson  v.  Carroll,  412. 
€=»5I8  (Mo.)  Attack  on  foreign  judgment 
pleaded  as  res  judicata  is  collateral.— Abema- 
tby V.  Missouri  Pac.  Ry.  Co.,  486. 
«=»5IS  (Tex.Com.App.)  Action  held  a  collat- 
eral attack  on  a  judgment,  execution,  and  sale. 
—Graves  v.  Griffin,  913. 

XUl.  MERGES  AND  BAR  OF  CAUSES 
OF   ACTION   AND   DEFENSES. 

(B)  Canaea  of  Aetion  jind  Defenaea  Merc- 
ed, B«>red,  or  Conclnded. 

«s>584  (Tox.CIV.App.)  Adjudication  that  con- 
tract did  not  exist  held  res  adjudicata.— Ben  C. 
Jones  &  Co.  v.  State  Printing  Co.,  619. 
(S^dOl  (Mo.App.)  Recovery  for  breach  of  con- 
tractor's bond  held  not  to  bar  subsequent  re- 
<!bvery  for  other  breach. — State  ex  reL  and  to 
Use  of  Standard  Bepulntor  Co.  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  865. 
€=>622(l)  (Tex.Clv.App.)  Dismissal  of  per- 
sonal injury  action  held  conclusive  as  to  set-off 
in  subsequent  action. — Alley  v.  Bessemer  Gas 
Engine  Co.,  963. 

XXV.   CONOriTSIVENESS    OF    ADJUDI< 
CATION. 

(A)  Judgxaeatm  Conclnalve  In  Oeaeral. 

•S=»652  (Tex.CivJVpp.)  An  unreversed  default 
judgment  is  conclusive  adjudication.— AUen- 
Weat  Commission  Co.  v.  Gibson,  342. 

(B)    Peraona  Conclnded. 

®=s>672  (Tenn.)  Decree  not  binding  on  persons 
not  parties,  though  they  sought  to  be  made  par- 
ties and  their  application  was  denied. — ^HaU  v. 
Gossum,  1039. 

^=3681  (Tenn.)  Not  conclusive  as  to  persons 
not  parties  to  the  action. — Hall  v.  Gossum,  1039. 
€=3707  (Tenn.)  Person  not  bound  by  judgment 
unless  party  to  the  action.— Hall  t.  Ckissum, 
1039. 

(O)  Mattera  Conclnded. 

4=»7I5(3)  (Mo.App.)  Former  decision  on  ap- 
peal in  law  action  held  not  to  determine  law  in 
subsequent  equity  suit. — Guthery  v.  Ball,  887. 
4i=3729  (Tenn.)  Decision  in  bankruptcy  not 
adjudication  as  to  liability  of  surety  of  bank- 
rupt expressly  withheld  from  determination. — 
Carter  County  v.  Oliver-Hill  Const.  Co.,  720. 
*=»729  (Tex.Com.App.)  Dissolution  of  injunc- 
tion not  conclusive  on  issue  in  case  which  was 
withdrawn,  abandoned,  or  ruled  out  by  court. 
— Jones  V.  Wootton,  142. 

«s>743(2)  (Mo.)  Adjudication  held  determi- 
native as  to  title  to  entire  tract.^VIurphT  v. 
Barron,  492. 


ZVn.   FOREIGN  JUDGMENTS. 

4=>8I5  (Mo.)  Judgment  and  orders  of  court  of 
other  state  conclusive  on  collateral  attack. — 
Abemathy  v.  Missouri  Pac.  Ry.  Co.,  486. 

XXn.  PLEADING  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEI.  OR 

DEFENSE. 

«s>950(l)  (Mo.App.)  Objection  to  any  eri- 
dence  because  of  former  judgment  properly 
overruled.— Bank  of  Flat  River  v.  Hodges, 
1081. 

JUDICIAL  POWER. 

See  Constitutional  Law,  €=370. 

JUDICIAL  SALES. 

€=^8  (Ky.)  Commissioner  has  discretion  as  to 
manner  of  sale,  except  as  restricted  by  law  or 
the  judgment.— Crawley  v.  Manion,  10^. 
€=>I0  (Ky.)  Commissioner  has  discretion  as  to 
time  of  sale,  except  as  restricted  by  law  or  the 
judgment.— Crawley  v.  Manion.  1032. 

JURY. 

See  Trial,  <S=9299^16. 

n.  RIGHT  TO  TBXAI.  BT  JUBT. 

€=»2I(6)  (Tex.Cr.App.)  Delinquent  Child  Law 
does  not  deprive  accused  of  trial  by  jury.— Gor- 
don V.  State,  1095. 

€=929(2)  (Tex.Cr.App.)  Trial  by  ^ury  under 
Juvenile  Delinquent  Act  may  be  waived. — Gor- 
don ▼.  State.  1096. 

V.  COMPETENCY  OF  JURORS,  OHAI.- 
IiENOES,    AND    OBJECTIONS. 

€=985  (Mo.)  Trial  court  has  large  discretion 
in  selection  of  jury. — State  v.  Poor,  810. 
€=»I03(6)   (Mo.)  Opinions  of  jurors  which  will 
yield  to  evidence  do  not  disquali^.— State  v. 
Smith,  1057. 

€=9 1 03  (13)  (Mo.)  Juror  qualified  despite  opin- 
ion based  on  newspaper  reports. — State  v.  Poor, 
810. 

€=3llO(l)  (Mo.App.)  Objection  to  juror  too 
late  after  trial.— Vogts  v.  Kansas  City  Rys.  (3o., 
526. 

JUSTICES  OF  THE  PEACE. 

nr.  PROCEDURE    IN  CIVIL    CASES. 

€=9 1 16  (Ark.)  Statute  limiting  time  for  apply- 
ing to  set  aside  default  inapplicable  where 
both  parties  appear. — Carroll  v.  Texport  Oil 
Co.,  390. 

V.  REVIEW  OF  PROCEEDINGS. 

(A)  Appeal  and  Error. 
€=9l47(l)   (Tex.Civ.App.)  Appeal  may  be  tak- 
en from  overruling  plea  or  privilege. — ^McEay  t. 
King-Collie  Co.,  991. 

Lack  of  power  to  command  justice  does  not 
prevent  appeal  on  plea  of  privilege. — ^Id. 
®=9l88(l)   (Tex.Clv.App.)  County     court     on 
appeal  hears  plea  of  privilege  de  novo.— McKay 
V.   King-Collie   Co.,   991. 

UNDLORD  AND  TENANT. 

II.   LEASES    AND    AGREEMENTS    IN 

GENERAL. 

(A)   Reqntaftea   and   Valldltr. 

€=920  (Ark.)  "Lease"  defined.— Cbittim  t. 
Gossett,  893. 

€=920  (Tex.Clv.AppO  "Lease"  defined.— Texas 
Pacific  Coal  &  Oil  C)o.  t.  Fox,  1021. 

VL  TENANCIES  AT  \7ILL  AND  AT 
SUFFERANCE. 

€=9lf8(()  (Tex.Clv.App.)  One  in  possession 
of  theater  under  agreement  to  lease  held  a 
tenant  at  will.— Markowits  v.  Davidson,  96& 
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VU.  PBEMISES.  AMP  ENJOYMEWT 

AND  TTSE  THEREOF. 

(B)  Poaaeaslon,  EmJoriBent,  and  Cae. 

<£=3l30(l)   (Tex.Clv.App.)  Covenant    of    quiet 

enjoyment  implied. — ^I'exas  Pacific  Coal  &  Oil 

Co.  V.  Vox,  losil. 

4=>l3y(^>  (I •x.ComJVpp.)  Doctrine  of  "em- 
blements" stated. — ^Dmwidoie  t.  Jordan,  126. 

Tenant  entitled  to  emblements  in  absence  of 
contrary  sttpulation. — id. 

Lease  witn  provision  for  surrender  on  notice 
of  sale  did  not  deprive  tenants  of  right  to  em- 
blements.—Id. 

Vm.  B£NT  Aim  ADVANCES. 
(▲)  Rlvlita  and  Iiiabllltlea. 
i3s»200(l)   (Tex.  Civ.  App.)  Beasonable    rental 
value  impliedly  due  where  there  is  no  agree- 
ment as  rental.— Kubena  t.  Miliulascik,  llu6. 

(B)  Aetlona. 

€s»23l(3)  (Tex.Clv.App.)  Testimony  as  to 
reasonable  rental  value  held  admissible. — Ku- 
bena T.  Mikulascik,  1105. 

X.  RENTING  ON  SHARE8. 

9s>320  (Tex.Civ.App.)  Prohibiting  landlord 
from  taking  more  than  one-third  of  crop  as  rent 
violates  due  process. — Rumbo  v.  Winterrowd, 
268. 

LARCENY. 

See  Receiving  Stolen  Goods. 


I.   OFFENSES    AND   RESPONSIBIUTT 
THEREFOR. 

<S=»I5(3)  (Tex.Cr.App.)  Taking  of  goods  from 
store  by  errand  boy  theft,  and  not  embezzle- 
ment.—Hoyt  V.  State,  936. 
e=>2T  (T»x.Cr.App.)  Defendant  who  purchas- 
ed stolen  automobiles  heUt  not  a  principal  to 
theft.— Kolb  V.  State.  210. 

n.  PROSEcirriON  and  punishment. 

(B)  Evidence. 

0s»55  (Mo.)  Evidence  held  to  sustain  convic- 
tion.—State  V.  English,  746.  . 
^=960  (Tex.Cr.App.)  Evidence  held  insufficient 
to  show  thot  property  stolen  was  that  of  al- 
leged owner.— Mattison  v.  State,  851. 

(O)  Trial  and  Be'vlew. 

<8=»77(3)  (Mo.)  Instruction  as  to  presumption 
from  possession  of  stolen  property  held  prop- 
er notwithstanding  defendant's  admission  of 
possession.— State   v.   English,  746. 

LEASE. 

Bee  Landlord  and  Tenant 

LIBEL  AND  SLANDER. 
I.  xroKDa  AND  acts  AOnONABia, 

AND  IJABIUtTY  THEREFOR. 

«=»7(2)  (Ky.)  Words  not  actionable,  in  ab- 
sence of  special  damages,  unless  commission  of 
crime  is  charged.— Baskett  v.  Crossfield,  673. 
«=»I6  (Ky.)  Writing  is  libelous  if  it  sub- 
jects person  to  odium  or  ridicule,  or  obliQuy. 
—Baskett  v.  Crossfield,  673. 
®=332  (Ky.)  Gist  of  action  is  injury  to  char- 
acter.—Baskett  V.  Crossfield,  673. 

TT.   PRIVHiEGED    COMMUNICATIONS, 
AND   MAUCE  THEREIN. 

9=341  (Ky.)  "Privileged  commnnicationB"  de- 
fined.—Baskett  V.  Crossfield,  673. 

"Qualifiedly  privileged  communication"  action- 
able if  falsehood  and  malice  affirmatively  shown. 
—Id. 

"Privileged  communication"  defined.— Id. 


student's  father,  stating  that  student  had  m- 
decently  exposed  his  person,  not  actionable. — 
Baskett  v.  Crossfield,  673. 
<S=>5I(I)  (Ky.)  "Qualifiedly  privileged  com- 
munication" actionable  if  malice  affirmatively 
Bbown.— Baakett  v.  Crossfield,  673. 

m.  JUSTIFICATION  AND  MITIGA- 
TION. 

«E954  (Ky.)  Truth  a  complete  defense.— Bas- 
kett ▼.  Crossfield,  673. 

IV.  ACTIONS. 
(C)   Bvidcnce. 

«=3lOI(4)  (Ky.)  No  presumption  of  malice 
where  communication  is  privileged.- Baskett  v. 
Crossfield,  673. 

PlointifE  has  burden  of  shovring  malice  on 
defendant's  plea  of  privileged  communications. 
-Id. 

LICENSES. 

X.  FOR  OCCTn>ATIONS  AND  PRIVI- 
IiEGES. 

«=al8</2  [Now,  vol.  I2A  Key-No.  Series] 

(Tens.)  Blue  Sky  Law  applies  to  corpo- 
ration engaged  in  wholesale  drug  business  in 
state. — Goodyear  v.  Meux,  57. 

Blue  Sky  Law  not  intended  to  regulate  ordi- 
nary business. — Id, 

9=339  (Tenn.)  Subscription  contract  Aeld  un- 
enforceable where  Blue  Sky  Law  not  complied 
with.— ^odyear  t.  Meux,  67. 

n.  IN  RESPECT  OF  REAI.  PROP-  < 
ERTY. 

9=>58(4)  (Ky.)  License  to  erect  structures 
not  revocable  after  licensee  has  exercised  privi- 
lege at  considerable  expense. — Lashley  Tele- 
phone Co.  V.  Durbin,  423. 


LIENS. 

See  Mechanics'  liens;   Vendor  and  Purchaser, 
«=»257-281. 

<8=>3  (Tex.Coin.App.)  Owner's  contract  with 
paving  contractor  for  improvement  of  street 
Mid  to  create  a  lien  on  abutting  land. — Dabney 
V.    Schutie,   176. 

LIFE  ESTATES. 

(8=98  (Tenn.)  Limitations  do  not  run  against 
remaindermen  until  life  tenant's  death. — Hall  ▼. 
Gossum,  1039. 

<S=>8  (Tex.Com.App.)  Limitations  do  not  run 
against  remaindermen  during  life  tenancy. — 
Olsen  V.  GreUe,  927. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession.- 

I.  STATUTES  OF  UMTTATION. 

(A)  Nature,  Validity,  and  Conatmctlon  In 
General. 

<S=»3(2}  (Tex.)  Statute  not  repealed  as  to  suit 
to  enjoin  diversion  of  waters.- Martin  v.  Burr, 
543. 

{B)    lilmltatlona   Apiillcable   to   Partlenlar 
Aetlona. 

9=»I9(I)  (Tex.Coni.App.)  Deed  executed  un- 
der forged  power  of  attorney  a  "forged  deed," 
under  limitation  statute.— Olsen  v.  Grelle,  927. 
<g=922(8)  (Tex.Civ.App.)  Retention  of  ille^ 
commissions  is  official  malfeasance,  .to  which 
four-year  limitation  applies.— Charlton  ▼.  Har- 
ris County,  960. 

9=>39(8)  (Tex.)  Limitation  of  4  years  applies 
to  suit  to  quiet  title  to  water;  "action  for  the 
recovery  of  land."— Martin  v.  Burr,  643. 
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4=»4I  (T«x.Clv.App.)  Bayer,  sued  for  price  of 
engine,  could  not  set  up  claim  for  persoiial  in- 
juries cauaed  by  the  engine  more  than  two 
years  before  action.— Alley  T,  Bessemer  Gas 
Kngine  Co.,  963. 

n.  ooMinrrATioN  of  pebiod  or 

IJOBIITATXON. 

(A)  Aoonial    of    Rlvbt    of    Aetlon    or    De- 

tenae. 

«=>5I(2)  (Tex.CoiiiJ^pp.)  Default  as  to  in- 
stallment causes  statute  to  run  from  date  of 
accelerated  maturity. — City  of  Fort  Worth  t. 
Rosen,  .933. 

^=955(7)  (Tex.)  Action  to  enjoin  diversion  of 
water  accrues  when  water  diverted  to  lower 
owner's  substantial  injuiy.— Martin  t.  Burr, 
643. 

(B)  Perfonnanoe    of    Conatltloa,    Demand, 

and  Notice. 

<3=»65(2)  (Tex.Civ^Vpp.)  Cause  of  action  for 
salary  does  not  accrue  until  determination  in 
quo  warranto.— Pease  r.  State,  2iSd. 

(C)  Pemonal    Diaabtlltiea  and    PrlTlle«ea. 

'«=370(2)  (Ark.)  Statute  does  not  begin  to  run 
against  adult  children  until  termination  of 
homestead  right  of  youngest  child.— Brownfleld 
T.  Bookout,  51. 

(O)    Pendenor    of   Lesal   Proceediasa,   In- 
JaaoUon,  Stajr,  or  War. 

^^114  (Tm*.)  Presumption  of  validity  of  re- 
corded power  .of  attorney  and  deed  after  20 
years  not  affected  by  suspension  of  limitationa 
for  Civil  War  period.— Hall  v.  Oossum,  1030. 

TV.   OPERATION   AND   EFFKOT   OP 
BAB  BT  LIMITATION. 

C=9|72  (Tex.Coni.App.)  Subsequent  purchaser 
canuot  rely  on  limitations  as  to  trust  deed  not 
relied  on  by  principal  debtor.— Foythress  v. 
Ivey,   157. 

V.  PXiEASINa,  EVIDEWOE.  TBIAI., 
AND  BEVIEW. 

«s>l83(3)  (Tex.)  Answer  held  to  sufficiently 
plead  limitations  against  suit  to  enjoin  diver- 
sion of  water. — Martin  v.  Burr,  543. 
<8=»I83(3)  (Tex.Com.App.)  Plea  of  limitations 
heli  sufficient  as  respects  accrual  of  cause  of 
action.— City  of  Pt.  Worth  v.  Bosen,  933. 
4=9 1 93  (Tex.COffl.App.)  Waiver  of  provision 
as  to  accelerated  maturity  must  be  pleaded. — 
City  of  Pt.  Worth  v.  Rosen,  933. 

One  setting  up  statute  must  prove  every  .fact 
necessary  to  sustain  plea. — ^Id. 
«s>l96(l)   (Tex.CivJVpp.)  Writ  of  error  pro- 
ceedings admissible  on  issue  of  limitations. — 
Pease  v.  State,  2G9. 

®=>I99(I)  (Tex.)  Whether  action  to  enjoin 
diversion  of  water  was  barred  held  a  question 
for  the  jury.— Martin  v.  Burr,  543. 
<8=»202(2)  (Tex.Com.App.)  Where  court  sus- 
tained plea,  presumption  arises  that  suit  was 
filed  after  lapse  of  statutory  period.— City  of 
Ft.  Worth   V.   Rosen,   933. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

^»25(6)  (Tex.Clv.App.)  Purchaser  pendente 
lite  is  concluded  by  judgment  against  vendor. — 
Allen-West  Commission  Co.  v.  Oibson,  342. 

LOGS  AND  LOGGING. 

$=»3(I5)  (Tex.  Com.  App.)  Buyer's  loss  of 
profits  held  recoverable  on  seller's  failure  to 
deliver  timber. — West  Lumber  Co.  v.  R.  O. 
Cummings  Export  Co.,  911. 


LUNATICS. 

See  Insane  Fereona. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See   Breach   of   Marriage  Promise;    Divorce; 
Husband  and  Wife. 

€=922  (Tax.ComJVpp.)  Living  together  aa  hus- 
band and  wife  and  general  recognition  estab- 
lishes common-law  marriage. — ^Walton  v.  Wal- 
ton, 921. 

4=950(5)  (Tex.Com.App.)  Evidence  of  mar- 
riage by  living  together  and  reputation  held 
overcome  tv  separation  and  marriage  to  anoth- 
er.—Walton  V.  Walton,  921. 

Applicant  for  letters  of  administration  held 
not  common-law  wife  of  deceased. — Id. 
4=951  (Tex.Com.App.)  Evidence  of  common- 
law  marriage  held  to  present  a  question  for  the 
jury.— Walton  v.  Walton,  921. 
4=954  (Mo.App.)  Ceremony  performed  when 
man  is  unconsciona  is  a  nullit}*. — Guthery  v. 
Ball.  887. 

4=960(1)  (Me.App.)  Suit  to  annul  marriage 
performed  while  man  is  nnoonscioua  is  proper. 
—Guthery  v.  Ball,  887. 

4=960(7)  (Mo.App.)  Evidence  held  to  sustain 
chancellor's  finding  that  man  was  unconsciona 
when  the  ceremony  was  performed. — Guthery 
V.  Ball,  887. 

MASTER  AND  SERVANT. 

X.   THE  BEIJtTION. 
(A)  Creailon  and  Bxlateneo. 

4=»l  (Ky.)  Relation  created  by  control.-^on- 
soUdation  Cool  Co.  ▼.  Gibbs,  416. 

(B)  Btatntorr  Revnlatton. 

4=>l6*/3.  Owing  to  the  great  increase  of  mat- 
ter heretofore  dassified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=3  num- 
ber sections  346-420,  at  the  end  of  this  topics 
where  the  matter  in  this  and  future  index  di- 
gests  will  be  found. 

n.  8EBVICES    AND   GOMPENSATIOIT. 
(B)   'Waves    and    Otber    Rentnneratloa. 

4=973(4)   (Tex.Clv.App.)     Salesman     quitting 
service  under  contract  stipulating  for  "forfeit 
not  entitled  to  percentage  of  profits. — Gateway 
Produce  Co.  v.  Davis,  346. 

XIZ.  MASTEB'8    LIABII.ITT    FOB    XH- 

JVBXES  TO  8EBVANT. 

(A)  Natnre  and  Bxtent  in  OeneraL 

4=987^2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(B)     Tools,    Machinery,    Appltaneaa,    and 
Places  for  Work. 

4=»I0I,  102(2)   (Mo.)  Master    not    insurer.— 
Van  Bibber  v.  Swift  &  Co.,  69. 
4=9 1 03 (2)    (Mo.)   Appliance     reasonably     safe 
though  only  one  safety  device  works. — Van  Bib- 
ber V.  Swift  &  Co.,  69. 

Instructions  predicating  recovery  on  defect 
in  one  valve  though  another  could  have  been 
used  held  erroneous. — Id. 
4=9)07(2)  (Tex. Civ. App.)  Reasonably  safe 
place  required.— Ft.  Worth  &  D.  O.  Ry.  Go.  ▼. 
Smithers.  037. 

4=>i07(5)  (Mo.App.)  Rule  as  to  transitory 
work  inapplicable  to  caving  in  of  trench  wall. — 
Minter  v.  Gidinsky,  1076. 
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>l(0  (Tex.Civ.App.)  Federal  act  held  ap- 
pUcable— Ft.  Worth  &  D.  C.  By.  Co,  v. 
Kmitbers,  637. 

€=»1I9  (Mo.)  High  degree  of  care  of  electric 
wires  required.— Sudmeyer  t.  United  Rja.  Co. 
of  St.  LouiH,  64. 

€=>I24(I)  (Mo.App.)  Ordering  workman  to 
wash  boiler  without  inspecting  valves  negli- 
gence.—Roberts  T.  Kansas  City  Rya.  Co.,  902. 
^»I29(I)  <Mo.)  Master  liable  for  defective 
insulatioiL  though  not  in  control  of  grounded 
wire.— Sudmeyer  v.  United  Bys.  of  St.  Louis, 
64. 

e=3l29(l)  (Mo.)  Defect  in  appliance  must  be 
proximate  cause  of  injury. — Van  Bibber  t. 
Swift  &  Co..  69. 

^=»I29(2)  (Mo.)  Absence  of  strainer  in  oil 
pipe  held  not  proximate  cause  of  inju^  from 
explosion.— Van  Bibber  v.  Swift  &  Co.,  69. 
«=>I29(5)  (Tex.Civ.App.)  Violation  of  Fed- 
eral Ash  Pan  Act  (V.  S.  Comp.  St.  f  8624) 
held  proximate  cause  of  injuries  to  roundhouse 
hostler  slipping  on  cab  floor.— Ft.  Worth  &  D. 
C.  By.  Co.  V.  Smithers,  637. 

(D)  'Warninar  and  Inatrnctlnar  Servant. 

«=9l50(3)  (Mo.)  Railroad  knowingly  using 
defective  track  without  warning  negligent. — 
MUler  y.  Schaff,  488. 

(E)  Fellow  Beriraata. 

«S=>I80(I)  (Tex.ClvJVpp.)  Railroad  AWd  liable 
under  statute  to  shop  laborer  for  negligence  of 
fellow  servants.— Payne  v.  Harris,  SBU. 
<8=>I80(2,  3)  (Mo.App.)  Street  railroad  within 
fellow  servant  statnte.- Boberts  v.  Kansas  City 
Kys.  Co.,  902. 

<=>I85(6)  (Mo.)  Appliance  which  could  have 
been  used  by  fellow  servant  with  due  care  held 
reasonably  safe. — Van  Bibber  v.  Swift  &  Co.,  69. 
Employer  not  liable  where  fellow  servant 
could  have  prevented  escaping  oil  which  ex- 
ploded.—Id. 

«=>l90(i7)  (MoJKpp.)  Tractor  driver  in 
charge  of  hauling  express  trucks  held  vice  prin- 
cipal, and  not  fellow  servant  of  helper. — ^^Iont- 
gomery  ▼.  Payne,  842. 

«=>I97  (Mo.)  Machinist  in  charge  of  machin- 
ery and  night  watchman  firing  furnace  held  fel- 
low servants.- Van  Bibber  v.  Swift  &  Co.,  69. 

(F)   RlalM  Aaanmed   br  Servant. 

€=>204(l)  (Mo.App.)  Under  federalnde,  rail- 
road's servant  engaged  in  digging  ditch  held 
to  have  assumed  risk. — See  v.  Chicago,  B.  & 
Q.  R.  Co.,  518. 

4s»204(l)  (Tex.Cosi.App.)  Defense  of  assum- 
ed risk  available  under  federal  act. — Southern 
Pac.  Go.  V.  De  la  Cruz,  108. 
^s>2(>4(i)  (Tex.Civ.App.)  Assumption  of  risk 
doctrine,  nnder  statute  relating  to  railroad  em- 
ployees, stated. — Olds  v.  Missouri,  K.  &  T.  By. 
Co.  of  Texas,  336. 

4=s>204(l)  (Tex.Civ.App.)  Insufficient  force 
for  work  "defect,"  within  statute  limiting  rail- 
road's defense  of  assumed  risk. — Payne  v.  Har- 
ris, 850. 

<S=9204(2)   (Tex.Civ.App.)  Violation  of  Feder- 
al Ash  Pan  Act  (U.  S.  Comp.  St.  j  8624)  pre- 
cludes defense  of  assumed  risk. — Ft.  Worth  & 
r>.  C.  Ry.  Co.  V.  Smithers,  637. 
^=»204(3)   (Tex.Civ.App.)  Bailway     employee 
did  not   assume  risk   of  negligence  of  fellow 
servants. — Payne  v    Harris,  350. 
^s»208  (Mo.App.)  Incidental  risks  assnmed.— 
Minter  v.  Gidinsky,  1075. 
«=:>208(2)   (Mo.)  Risk  of  defectively  insulated 
feed   wire  not  assumed. — Sudmeyer  v.   United 
Rys.  Co.  of  St.  I»nis.  64. 
^=»2I  i    (McApp.)  Risk  of  injury  not  avoidable 
by  care  assumed.— Minter  v.  Oidmsky,  1075. 

Risk  of  cave-in  held  not  assumed  on  theory 
of  making  unsafe  place  safe. — Id. 
C=»2I3<2)  (Tax.Com.App.)  Defense  of  assump- 
tion of  risk  as  distinguished  from  contributory 
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megligence  heli  applicable  to  railway  black- 
smith's helper  using  unsafe  method. — Southern 
Pac.  Co.  V.  De  la  Crux,  108. 
e=>2l7(IO)  (Tex.Civ.App.)  Railroad  empIoy« 
not  relieved  of  assumed  risk  by  exercising  ordi- 
nary care  to  avoid  injunr  from  Itnown  negli- 
gence.—Ft  Worth  &  D.  O.  By.  Co.  v.  Smithers, 
637. 

®=a2l7(20)  (T«x.CiV.App.)  lUsk  not  assumed 
by  roundhouse  hostler  unless  careful  person 
would  have  observed  dippery  cab  floor  and  ap- 
preciated danger.— Ft.  Worth  tc  D.  C.  By.  do. 
V.  Smithers,  637, 

<e=>2i7(2l)  (Mo.)  Bisk  of  defective  track  as- 
sumed by  employee  knowing  defect.— Miller  v. 
Schaff.  488. 

<S=32I9(I4)  (Mo.App.)  Experienced  employee 
may  recover  if  danger  is  not  immiflent. — Minter 
V.  Gidinsky,  1075. 

«=9220(7)  (Mo.App.)  Bisk  of  caving  in  of 
trench  field  not  assumed.— Minter  v.  Gidinsky, 
1075.   • 

«=>226(i)  (M».App.)  Bisk  of  master's  negli- 
gence not  assumed.— Minter  v.  Gidinsky,  1075. 

(G)    Contrlbntory    NevHvence    of    Servant. 

«=>228(2)  (Tex.Clv.App.)  Violation  of  Feder- 
al Ash  Pan  Act  (U.  S.  Comp.  St.  S  8624)  pre- 
cludes defense  of  contributory  negligence. — Ft. 
Worth  &  D.  C.  By.  Co.  v.  Smithers,  637. 
®=>23l(l)  (Tox.Clv.App.)  Employee  may  as- 
sume that  employer  has  provided  safe  place 
and  applianccB.— Ft.  Worth  &  D.  C.  By.  Co. 
V.  Smithers,  637. 

$=3234(3)  (Mo.)  Machinist  held  chargeable 
with  knowledge  of  danger  of  explosion  from 
oil  leaking  into  furnace. — ^Van  Bibber  v.  Swift 
&  Co.,  69. 

<S=3234(4)  (Mo.)  Employee  negligent  as  mat- 
ter of  law  when  (Janger  glaring  and  obvious. — 
Van  Bibber  v.  Swift  &  Co.,  60. 
€=>235(6)  (Mo.App,)  Employee  working  un- 
der employer's  supervision  not  required  to 
searcli  for  danger.— Minter  v.  Gidinsky,  1075. 
<8=»236(4)  (Mo.)  Electric  lineman  need  ex- 
ercise only  ordinary  care. — Sudmeyer  v.  United 
Rys.  Co.  of  St.  Ivonis,  64. 

^=3236(6)  (Mo.)  Machinist  seeing  oil  escaping 
into  furnace  and  fire  in  machine  connected 
therewith  held  negligent  as  a  matter  of  law. — 
Van  Bibber  v.  Swift  &  Co.,  69. 
€=>243(l)  (Ky.)  Violation  of  safety  rule  de- 
fense.—Elkhorn  Coal  Corporation  v.  Guttadora, 
420. 

(H)  Aetlona. 

$=»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdiviaion,  consisting  of 
$=»  number  sections  346-420,  at  the  end  of 
this  topic,  where  the  matter  in  this  and  futttre 
index  digests  will  be  found. 
«=s>265(4)  (Tex.Civ.App.)  Locomotive  ash 
pan  presumed  to  comply  with  federal  act. — Ft. 
Worth  &  D.  O.  By.  Co.  v.  Smithers,  637. 
«=>265(6)  (McApp.)  Doctrine  of  res  ipsa 
loqoitur  not  applicable  to  case  of  injury  to  rail- 
road's employee  from  cave-in. — See  v.  Chicago, 
B.  &.  Q.  B.  Co.,  518. 

$s»265(9)   (Mo.)  Burden  on  employee  injured 
by  escaping  oil  to  show  that  both  valves  were 
dogged.— Van  Bibber  v.  Swift  &  Co.,  69. 
$s»26S(l2)   (Mo.)  Fellow    servant    presumed 
competent.— Van  Bibber  v.  Swift  &  Co.,  69. 
$s»265(l4)   (Me.)  Burden  of  proving  contrib- 
ntory   negligence  is  on  master.— Sudmeyer  v. 
United  Rys.  Co.  of  St.  IjOtiis,  64. 
<S=>278(7)    (Mo.)  Evidence   held  to   show  de- 
fective railroad  track.— Miller  v.  Schaff,  488. 
^=»278(ll)   (Mo.)  Injury    to    troUey   line   re- 
pair man  condusive  evidence  of  defective  in- 
sulation of  feed  wire. — Sudmeyer  v.  United  Rys. 
Co.  of  St.  I.ouis.  64. 

<S=3285(4)  (Tex.Com.App.)  Evidence  held  not 
to  present  issue  of  accident  resulting  in  switch- 


Digitized  by 


Google 


llMitev  and  Serraat 


228  SOUTHWESTERN  REPORTER 


1154 


man's  injuries.— Kansas  City,  M.  &  O.  Ry.  Co. 
of  Texas  v.  Estes,  1087. 

€=285(5)  (Tex.CiV.App.)  Negligent  fajlure  to 
light  premises  as  proximate  cause  of  injuries 
to  roundhouse  hostler  held  for  jury.— Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Smithers,  637. 
®=»285(7)  (Tex.Clv.App.)  Cause  of  round- 
house hostler's  fall  from  engine  held  for  jury. 
—Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Smithers.  6.S7. 
«=285(I0)  (Ky.)  Cause  of  miner's  death  aft- 
er symptoms  of  gas  poison  held  for  jury. — Gat- 
lift  Coal  Co.  y.  Ramseur's  Adm'x,  1028. 
€=»285(ll)  (Tax.Clv.App.)  Negligence  in 
moving  engine  as  proximate  cause  of  injury  to 
roundhouse  hostler  held  for  jury. — Ft.  Worth 
&  D.  C.  Ry.  Co.  T.  Smithers,  637. 
<S=286(3)  (Tex.Civ.App.)  Railroad's  negli- 
gence in  not  lighting  roundhouse  premises  held 
for  jury.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Smith- 
ers, 637. 

<S=3286(4)  (Tex.Clv.App.)  Railroad's  negli- 
gence held  for  jury.— Olds  t.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  336. 

9=9286(10)  (Mo.)  Evidence  insufficient  to 
make  question  for  jury  as  to  defects  in  Talve 
in  oil  pipe.— Van  Bibber  v.  Swift  &  Co.,  69. 
«»286(I9)  (Mo.App.)  Evidence  held  to  war- 
rant submission  of  issue  of  negligence  in  brac- 
ing of  walls  of  trench.— Minter  v.  Gidinsky, 
1075. 

^»286(20)  (Mo.)  Negligent  insulation  of  feed 
wire  connected  with  trolley  wire  question  for 
jury.— Sudmeyer  v.  United  Rys.  Co.  of  St. 
Louis,  64. 

<S=>288(I)  (Tex.Civ.App.)  Assumption  of  risk 
ordinarily  question  for  jury. — Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  Smithers,  637. 
€=9288(2)  (Mo.)  Assumption  of  risk  of  riding 
on  car  passing  over  defective  tracks  held  for 
jury.— Miller  v.  Schaff,  488.  . 
€=3288(2)  (Tex.Civ.App.)  Roundhouse  host- 
ler's assumption  of  risk  from  slippery  cab  flbor 
held  for  jury.— Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Smithers,  037. 

Roundhouse  hostler's  assumption  of  risk  from 
absence  of  lights  held  for  jury.— Id. 
^=>288(3)  (Tex.Clv.App.)  Section  man's  as- 
sumption of  risk  from  placing  motorcar  on 
track  held  for  jury.— Olds  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas.  336. 

€s>288(3)  (Tex.Civ.App.)  Railway  laborer's 
assumption  of  risk  in  lifting  held  jury  issue.- 
Pavne  V.  Harris.  .'i.'iO. 

^s>289(7)  (Mo.App.)  Experienced  trench  dig- 
ger held  not  negligent  as  a  matter  of  law. — 
Minter  v.  Gidinsky,  1076. 

i&=3289(22)  (Mo.)  Contributory  negligence  of 
trolley  line  repair  man  failing  to  detect  defec- 
tive insulation  AeW*tiuestion  for  jury. — Sudmey- 
er V.  United  Rys.  Co.  of  St.  Louis,  64. 
€=9291(4)  (Mo.)  Instruction  using  word  "sag" 
held  warranted  by  petition.- Miller  v.  Schaff, 
488. 

€=9291(4)  (MoJVpp.)  Instruction  on  duty  to 
furnish  safe  place  held  warranted  by  petition. 
—Minter  v.  Gidinsky,  1075. 
€=>29l(4)  (Tex.Clv.App.)  Instruction  on  con- 
dition of  locomotive  ash  pan  held  not  objec- 
tionable.—Ft  Worth  &  D.  C.  Ry.  Co.  v.  Smith- 
ers, 637. 

€=929 1  (6)  (McApp.)  Instruction  held  based 
on  allegation  of  negligence  of  vice  principal.— 
MontKomery  v.  Payne,  842. 
€=9291  (6)  (Mo.App.)  Requested  instruction 
improper  as  submitting  immaterial  issue. — Rob- 
erts v.  Kansas  City  Rys.  Co.,  902. 
€=9293(17)  (Mo.)  Instruction  on  railroad's 
■  knowledge  of  defective  track  held  sufficient. — 
Miller  v.  Schaff.  488. 

^s»295(7)  (Tex.Civ.App.)  Instruction  on  as- 
sumed risk  held  erroneous.— Ft.  Worth  &  D.  C. 
Ry.  Co.  v.  Smithers,  637. 

Requested  instruction  on  assumed  risk  held 
erroneous. — ^Id. 


€=9296(2)  (Md.App.)  Instmction  on  em- 
ployee's duty  held  improper.- Minter  v.  Gidin- 
sky, 1075. 

€=9296(7)  (Mo.)  Instruction  htld  erroneously 
refused.— Van  Bibber  v.  Swift  &  Co.,  69. 
€=>296(I3)  (Ky.)  Instructions  on  contribu- 
tory negligence  in  disobeying  rule  held  neces- 
sary.- Elkhorn  Coal  Corporation  v.  Guttadora, 
420. 

€=>297(l)  (Tex.Com.Aiip.)  Finding  held  to 
embrace  element  essential  to  proximate  cause 
of  switchman's  injuries.— Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  v.  Estes,  1087. 
€=»297(2)  (Tex.Com.App.)  Finding  of  negli- 
gence proximately  causing  injuries  to  switch- 
man held  not  impaired  by  finding  as  to  knowl- 
edge of  his  position.— Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas  v.  Estes,  1067. 

IV.  UABIUTCBS   FOR   XKJTTBIES  TO 

THIRD  PERSONS. 

(A)   Acta  or  Omiaalons  of  ServMat, 

€=>30l(l)  (Ark.)  Relation  of  master  and 
servant  cannot  exist  between  surgeons  not  X- 
ray  specialists  and  X-ray  specialists  employed 
by  them.— Runyan  v.  Goodrum,  397. 
€=>302(3)  (McApp.)  Actionable  assault  de- 
fined.—Sturgis  v.  Kansas  City  Rys.  Co.,  861. 
Assault  in  performance  of  duties  vrithin  scope 
of  «uthorit.v.— Id. 

VI.  WORKMEN'S    COBEPENSATION 
ACTS. 

/A)   Nature  and  Ground*  of  Blaater'ii  Iita- 
bllltr. 

^=3373  (Tenn.)  Intentional    injury    by   fellow 

servant    not    compensable. — Milne    v.    Sanders, 

702. 

€=>375(l)   (Tenn.)  Employee  fe«M  acting  'in 

course  of  employment."— Milne  v.  Sanders,  702. 

(B)  Compensation. 

€=9385(1)  (Tex.Civ.App.)  Compensation  not 
allowed,  unless  employ^  incapacitated  for  at 
least  one  week.— U.  8.  Fidelity  &  Guaranty  Co. 

V.  Nelson,  616. 

(C)  ProceedlnKB' 

€=9403  (Tenn.)  Employer  in  compensation 
case  had  burden  of  proving  fire  intentionally 
set.— Milne  v.  Sanders.  702. 
€=9405(1)  (Ky.)  Hearsay  evidence  alone  will 
not  support  compensation  award. — Valentine  v. 
Weaver,  1036. 

Compensation  award  must  rest  on  competent 
evidence. — ^Id. 

€=9405(4)  (Ky.)  Evidence  insufficient  to  show 
injury  in  employment  within  compensation  act. 
—Valentine  v.  Weaver,  1036. 
€=>405(4)  (Tenn.)  Evidence  in  compensation 
case  held  not  to  prove  fire  was  intentionally 
set.— Milne  v.  Sanders,  702. 
€=9412  (Tenn.)  Finding  supported  by  evi- 
dence in  compensation  case  final. — Milne  v.  San- 
ders, 702. 

Compensation  decree  to  father  and  stepmoth- 
er jointly  held  harmless. — Id. 
€=9417(7)    (Ky-.)   Compensation    Board's    find- 
ing final,  if  suppoVted  by  evidence. — Valentine  v. 
Weaver,  10.S6. 

€=9417(8)  (Ky.)  Admission  of  hearsay  evi- 
dence not  prejudicial.— Valentine  ▼.  Weaver, 
1036. 

MECHANICS'  LIENS. 

I.  NATURE.  GROUNDS.  AND   SUB- 
JECT-SCATTER IN   OENERAX. 

©=9|4  (Tex.Com.App.)  Homestead  interest  ot 
wife  no  defense  to  suit  to  foreclose. — Cooley  t. 
Miller,  1085. 
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n.   RIGHT  TO  LIEN. 

(E)      Sabcontractor*.       und       Contractor** 
Workmen  and   Materialmen. 

€=>II3(2)  (Tex.Com.App.)  ImpoundiDg  dates 
from  time  o£  notice.— Uotsky  v.  Kelsay  Lumber 
Co.,  558. 

$=>IIS(I)  (Tex.Com.App.)  Statute  as  to  res- 
ervation of  purchase  price  not  applicable  to 
matarlalmen.— Rotsky  v.  Kelsay  Lumber  Co., 
558. 

Uwner  liable  who  pays  out  moneys  subject  to 
assignment  or  lien  claims. — Id. 

IV.   OPERATION  AND   EFFECT. 
(C)  Priority. 

$s»l95  (Tex.Com.App.)  Priorities  of  mechan- 
ic lien  creditors.— Rotsky  v.  Kelsay  Lumber  Co., 
558. 

Subsequently  filed  liens  take  priority  only  as 
to    funds    thereafter    accruing.— Id. 

Priority  among  earliest  claimants. — Id. 

VII.  ENFORCEMENT. 

«=»263(2)  (Tex.Com.App.)  Foreclosures  sale 
without  notice  to  wife  of  owner  valid,  in  ab- 
sence of  fraud  upon  homestead  rights. — Cooley 
V.  Miller,  1085. 

VIII.   nrSEMNITT  AGAINST  LIENS. 

(S=s>3l2  (Tex.Com.App.)  Statute  requiring 
owner  to  take  bond  from  contractor  held  un- 
constitutional.— Williams  v.  Baldwin,  554. 
®=>3I3  (Tex.Com.App.)  Contractor's  bond  A eM 
to  have  been  taken  by  owner  voluntarily  with- 
out statutory  compulsion. — Williams  v.  Bald- 
win, 554. 

MINES  AND  MINERALS. 

n.  title,  conveyances,  and 
contracts: 

(A)  RlKlita  and  Remediea  of  Ovrnera. 

®s»49  (Tex.Civ.App.)  Boring  well  unsuccess- 
fully held  insufficient  adverse  possession  as  to 
minerals. — Lyles  v.  Dodge,  316. 

Reservation  of  oil  leases  insufficient  to  con- 
stitute notice  under  statute— Id. 

(B)   Con-reyaneea  In   General. 

«s»55(l)  (Tex.Clv.App.)  Owner  may  separate 
sorface  rights  from  minerals  by  reservation  in 
deed. — Lyles  v.  Dodge,  316. 
$s>55(2i  (Ky.)  Deed  construed  to  convey 
land  and  timber  to  one  grantee  and  mineral 
rights  to  another.— Blakely  v.  Wilson,  22. 

(C)    Leaaea,    Llcenaea>    and    Contracta. 

«s>57  (Tex.Clv.App.)  Oil  lease  held  to  have 
merely  nominal  consideration  and  to  constitute 
merely  an  option. — Varnes  v.  Dean,  1017. 
€=358  (Tex.Civ.App.)  Incase  held  not  void  be- 
cause lessee  not  required  to  pay  rent  or  drill 
well.— Morris  v.  Texas  Pacific  Coal  &  Oil  Co., 
981. 

Lease  held  not  void  for  uncertainty  as  to 
length  of  time. — Id. 

^s»58  (Tex.Clv.App.)  Option  in  lease  either 
to  drill  or  make  annual  payment  held  supported 
by  consideration. — Buie   v.   Porter,   94*9. 

Ordinance  regulating  drilling  of  wells  did  not 
invaUdate  lease. — Id. 

e=>59  (Tex.CivJKpp.)  Allegation  and  proof  of 
tender  by  lessor  of  rentals  paid  necessari'  in 
suit  to  rescind  lease.— Varnes  v.  Dean,  1017. 
$=>73  (Ky.)  Oil  and  gas  lessee  held  to  have  no 
greater  rights  than  lessor  po8.s«ssed. — Blakely 
v.  Wilson.  22. 

€=»73  (Ky.)  Oil     leases     construed     against 
granted. — Kies  v.  Williams,  40. 
$=373  (Tex.Civ.App.)  Oil  and   gas  lease   and 
contemporaneous  contract  Arid  to  be  construed 
together.— Huber  v.  Smith,  330. 


<8=373  (Tex.Clv.App.)  Covenant  of  quiet  en- 
joyment implied  in  oil  lease. — Texas  Pacific 
Coal  &  Oil  Co.  V.  Fox,  1021. 

Confirmation  of  lease  held  to  carry  after-ac- 
quired title. — Id. 

®=>74  (Tex.ClvJVpp.)  Assignee  of  right  to  go 
on  land  and  bore  for  oil  and  gas  has  not  rights 
of  innocent  purchaser. — Varnes  v.  Dean,  1017. 
<S=377  (Tex.Clv.App.)  Lessee's  rights  may  be 
lost  by  abandonment,  which  is  a  question  of  in- 
tention, established  by  circumstantial  evidence. 
-Hall  V.  McClesky,  1004. 

Evidence  insufficient  to  show  abandonment  by 
lessee. — Id. 

Burden  of  showing  abandonment  in  suit  to 
cancel  lease  held  on  lessor. — Id. 

To  establish  abandonment  of  lease,  both  in- 
tention and  act  must  be  shown.— Id. 

Cessation  of  work  and  nonuser  admissible  to 
show   abandonment   of   lease. — Id. 
<S=377     (Tex.Clv.App.)     Intention      must     be 
shown  to  establish  abajulonment  of  lease.- Hall 
V.  Roberts,  1008. 

Evidence  insufficient  to  establish  abandonment 
of  lease  as  ground  for  cancellation.— Id. 
<8=378(t)  (Ky.)  Oil  lease  requiring  "complet- 
ed wells"  did  not  require  producing  "wells"; 
"complete."— Kies  v.  Williams,  40. 
<3=>78(l)  (Tex.Civ.App.)  Lessee  held  under 
no  obligation  to  commence  another  oil  well  60 
days  after  "completion"  of  first.— Hall  v.  Mc- 
Clesky,  1004. 

<^=>78(l)  (Tex.Clv.App.)  Lessee,  by  placing 
timber  and  machinery  on  land,  held  to  "com- 
mence to  drill"  well;  "commence." — Terry  v. 
Texas  Co..  1019. 

<g=>78(2)  (Ky.)  Leaaes  forfeited  for  failure 
to  drill. — Kies  v.  Williams.  40. 
<S=>78(2)  (Tex.Civ.App.)  Provision  of  oil  and 
gas  lease  for  extension  by  payment  of  rental 
held  nullified  by  contemporaneous  contract. — 
Huber  v.  Smith,  339. 

<S=378(2)  (Tex.Civ.App.)  Lessee  cannot,  by 
paying  rent,  prolonj}  lease  executed  for  nomi- 
nal cash  consideration,  where  real  considera- 
tion was  development. — Buie  v.  Porter,  999. 

Lease  mhy  be  continued  in  force  by  either 
drilling  well  or  optional  payments,  where  it  so 
provides. — Id, 

«=978(2)  (Tex.Clv.App.)  Provision  of  oil  lease 
itelO  one  for  forfeiture. — ^Burnett  v,  Summerour, 
1013. 

€=>78(3)  (Ky.)  Lessor,  to  insist  on  forfeiture 
for  failure  to  develop,  must  refuse  rents  and 
demand  development.— Bertram  Developing  Co. 
V.  Tucker,  1027. 

«=378(7)  (Ky.)  Evidence  held  to  support  find- 
ing that  oil  and  gas  lessee  had  not  drilled  wiUi 
due  diligence. — Wright  v.  Hunt,  27. 
«=>78(7)  (Tex.Clv.App.)  In  suit  to  cancel 
lease,  petition  held  insufficient  to  permit  re- 
covery of  guaranty  deposit.— Huber  v.  Smith, 
330. 

In  suit  to  cancel  lease  and  recover  deposit, 
pleading  and  proof  held  not  to  correspond.— Id. 

Lessors  under  oil  and  gas  lease  held  not  en- 
titled  to  forfeit  money  without  pleading  and/ 
proving  good  title. — Id. 

«=»78(7)  (Tex.Civ.App.)  Abandonment  of  oil 
lease  hy  failure  to  drill  held,  for  jury.— Buie  v. 
Porter.  999. 

<@=b78(7)  (Tex.Civ.App.)  Findings  held  to  sus- 
tain a  conclusion  that  lessees  unjustifiably  aban- 
doned a  well  before  completion. — Burnett  v. 
Summerour,  1013. 

€=>79(2)    (Ky.)  "Producing    well"    under    oil 
lease.— Kies  v.  Williams,  40. 
<E=>79(3)   (Tex.Clv>\pp.)  Time  for  payment  of 
rental  under  lease  determined. — Hall  v.  Roberts, 
1008. 

<&=>79(6)  (Ky.)  Failure  to  pay  rentals  did  not 
work  forfeiture  of  lease. — Kieg  v.  Williams,  40. 
«=379(7)  (Tex.Civ.App.)  Evidence  insufficient 
to  show  payment  of  rental  under  oil  lease.— 
Varnea  v.  Dean,  1017. 
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«=>83  (Tex.Clv.App.)  Contract  made  opinion 
of  buyer's  attorney  test  of  validity  of  title; 
"per" ;   "per  the  opinion  of  ."—Lea  v.  Helgerson, 

Burden  on  seller  seeking  to  avoid  effect  of 
attorney's  opinion  as  to  validity  of  title.— Id. 

m.  OPERATION  OF  MINES,  QUAR- 
RIES, AND  WEIXS. 
(B)  MInlnar  Partmenhlpa  and  Companlea. 
«=»IOI  (Tex.Clv.App.)  Evidence  held  admis- 
^le  as  tending  to  support  claim  v^ell  not  drill- 
ed to  depth  agreed  by  sellers  mt  stock  in  joint- 
stock  association.— Frye  v.  Wayland,  975.      _ 

Evidence  held  to  show  as  sole  consideration 
for  purchase  of  stock  in  joint-stock  association 
agreement  to  drill  oil  well  to  certain  depth,  etc. 

MINORS. 

See  Infants. 

MORTGAGES. 

See  Chattel  Mortgages. 

I.  REQiriSITES   AND    VAUSTTT. 

(A)  Mature  aniI.Eaaentlala  of  Conveyaneea 

aa  Security. 

«s>27  (Arfc.)  Facts  held  to  show  that  convey- 
ance did  not  constitute  equitable  mortgage- 
Roberts  V.  Pratt,  379. 

rV.  RIOHTS  AND  UABILITIES  OF 
PARTIES. 

€=3202  (Ark.)  Mortgagee  in  possession  en- 
titled to  reimbursement  for  necessary  repairs. 
—Bums  V.  Williams,  726. 

Mortgagee  in  possession  ia  not  entitled  to 
reimbursement  for  improvements  made  without 
authority. — ^Id. 

VI.  TRANSFER  OF  PROPERTY  MORT- 

GAGED  OR  OF  EQUITY  OF 

REDEMPTION. 

€=>28l  (Tenn.)  Grantee  liable  on  agreement 
to  assume  mortgage  debt,  though  grantor  not 
personally  liable.— Title  Guaranty  &  Trust  Co. 
V.  Bushnell,  699. 

«=»292(6)  (Tenn.)  Bill  *«W  to  plead  grantee's 
assumption  of  mortgage  debt— Title  Guaranty 
&  Trust  Co.  V.  Bushnell,  699. 

IX.  FOREOIiOSURE  BY  EXERCISE  OF 
POWER  OF  SAI,E. 

<Ss>372(3)  (Tex.Clv.App.)  Purchaser  held  not 
entitled  to  recover  price  paid  on  sale  being  set 
aside.- Hayner  v.  Chittim,  270. 

X.   FORECLOSURE   BY   ACTION. 

(J)   Sale. 
(8=»540  (Tex.Clv.App.)  Trustee  purchasing  at 
foreclosure   sale  held  not   entitled  to   recover 
price  paid  on  sale  being  set  aside.— Hayner  v. 
(niittim,  279. 

XI.  REDEBCPTION. 

i8=>602  (Ark.)  Mortgagee  in  possession  cannot 
be  charged  with  increased  rentals  because  of 
improvements  made. — Bums  v.  Williams,  726. 

MUNICIPAL  CORPORATIONS. 

See  Counties;    Schools  and  School  Districts; 
Street  Railroads. 

I.   CREATION,    ALTERATION,    EXIST- 
ENCE. AND  DISSOLUTION. 

(B)  Territorial    Bztent   and    SalidlvUlona, 

Annexation.  Conaolidatlon,  and 
Division. 

#s»23  (Tex.Clv.App.)  Town  conld  not  include 
any  territory  not  intended  for  strictly  town  pur- 
poses.— ^tate  V.  Masterson,  623. 


Inclusion  of  vacant  lands  does  not  alone  in- 
validate incorporation. — Id. 

Incorporation  of  town  held  illegal  on  account 
of  inclusion  of  oil  field. — ^Id. 

(C)   Amendment,  Repeal,  or  Korfeltnre    of 
Charter,   and    Dlaaolntion. 

<S=»48(I)  (Ky.)  Statute  as  to  advertisement  of 
special  election  as  to  abandonment  of  organiza- 
tion under  particular  act  mandatory. — Seller  v. 
Dillon,  688. 

«s»5l  (Tex.Clv.App.)  Statute  limiting  to  tax- 
payers right  to  vote  at  election  on  abolition  of 
corporate  existence  not  invalid. — Bonham  t. 
Puchs,  1112. 

Petition  to  contest  election  on  abolition  of 
corporate  existence  held  not  demurrable. — Id. 

Statute  requiring  names  of  voters  to  appear 
on  last  assessment  roll  not  invalid.— Id. 

IX.  PUBLIC  IMPROVEMENTS. 

(B)  Aaaeaamenta  for  Benellta,  and  Special 
Taxea. 

«=>408(l)  (MO.)  Apportionment  of  cost  of 
grading  by  method  other  than  that  prescribed 
by  charter  void.— West  v.  Burke,  775. 
<S=3450(2)  (Mo.)  Difference  between  benefit 
district  for  payment  of  damages  and  district  for 
payment  of  work  of  grading,  no  effect  on  tax 
bUls.— West  V.  Burke,  775. 
®=»450(3)  (Mo.)  Land  held  a  blod  within 
charter  provision  as  to  creation  of  benefit  dis- 
trict, notwithstanding  disparity  in  width  of  dis- 
tricts on  different  sides  of  street.— West  ▼. 
Burke,  775. 

Land  AeW  block  within  charter  provision  as 
to  creation  of  benefit  district,  notwithstanding 
smaller  blocks  in  other  parts  of  city.— Id. 
<®=»455  (Mo.)  Owners  not  entitled  to  notice  of 
assessment  of  benefits  for  cost  of  grading.— 
West  V.  Burke,  775.  .^  ^.^    ,     . 

®=9465  (Mo.)  City  may  prescribe  m^od  of 
apportionment  of  fcost  of  grading.— West  v. 
Burke,  77?. 

(F)  Enforcement  of  Aaaeaamenta  and  Spe- 
cial Taxea. 

i^=>564  (Tex.Com.App.)  Limitations  governing 
vendors'  liens  and  deeds  of  trust  not  applicable 
to  improvement  certificates.— City  of  Ft  Worth 
V.  Rosen.  i)33.  . ,      , 

®=)569  (Mo.)  Whether  assessment  of  land  was 
confiscatory  held  for  jury.— West  v.  Burke,  775. 

XI.  USE  AND  REGULATION  OF  PUB- 
LIC   PLACES.    PROPERTY, 
AND  WORKS. 
(A)  Streeta  and  Other  Pnblle  'Wars. 

®=»705(4)  (Mo.App.)  Violation  oC  speed  ordi- 
nance by  automobilist  negligence.— Schinogle  v. 
Baughman,  897. 

€=3705(10)   (Mo.App.)  Pedestrian  may  be  con- 
scious of  approach  of  automobile  and  uncon- 
scious of  peril.— Schinogle  v.  Baughman,  897. 
<S=>706(I)    (Mo.App.)  Pleading    in    action    by 
pedestrian  for  injuries  held  sufficient  as  to  hu- 
manitarian rule.— Schinogle  v.  Baughman,  897. 
<$=9706(2)   (MoJKpp.)  Pleading  in  suit  for  in- 
juries in  street  held  to  cover  neither  issue  rais- 
ed  by   the   eridence   nor  issue   submitted  by 
charge.— Smiley  v.  Kenney,  857. 
iS=3706(5)    (Mo.App.)  Evidence    held    not    to 
show  automobile  driver  negligent  in  seeing  or 
failing  to  see  motorcyclist — Smiley  v.  Kenney, 
857 

<gi=9706(6)  (Mo.App.)  Whether  negligence  of 
automobilist  in  running  down  pedestrian  held 
for  jury. — Schinogle  v.  Baughman,  897. 

Submission  of  issue  whether  automobilist  fail- 
ed to  maintain  sufficient  lookout  at  street  in- 
tersection A«W  proper.— Id. 

Issue  of  unsafe  speed  for  jury  in  action  for 
injuries  by  automobile. — Id. 
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^=>706(7)  (Mo^pp.)  Contributor;;  negligence 
of  pedestrian-  injured  by  automobile  Md  for 
jury. — Schinogle  y.  Baughman,  897. 

evidence  lield  to  warrant  submission  of  hu- 
manitarian rule. — Id. 

4=3706(8)  (RIo.App.)  Instraction  concerning 
excessive  speed  at  crossing  not  erroneous  as 
authorizing  recoveir  regardless  of  every  other 
question  or  fact.— Schino^le  v.  Baughman,  897. 

Instraction  did  not  omit  question  of  whether 
pedestrian  was  at  place  where  10-mile  rate  of 
speed  applied  at  time  of  collision. — Id. 

Instruction  on  humanitarian  rule  in  action  by 

Sedestrian  injured  by  automobile  held  not  to 
iffer  from  petition. — Id. 

(C)    PnMic    Bnlldtnva.    Parka,    and    Other 
Public  Place*  and  Property. 

.  ^972 1(1)  (Tex.Cem.App.)  City  may  not  di- 
vert park  property  for  construction  of  side- 
walk to  benefit  private  party. — Look  v.  E!l  Paso 
Union  Passenger  Depot  Co.,  017. 

XXI.  TOUTS. 

(C)  Defeeta  or  Obatraetlons  in  Street*  and 
Other  PmbUe  "Wmr*. 

«S9764(2)  (Tex.Clv.App.)  Duty  not  restricted 
to  travelers  on  streets  by  ordinary  vehicles. — 
City  of  Austin  v.  Schlegel,  291. 
«s>7S6(4)  (MoJKpp.)  Custom  introduced  aser- 
identiary  fact  need  not  be  pleaded.— Majors  v. 
Kansas  City  Kys.  Co.,  517. 
4s>773  (Mo.)  Municipality  not  liable  for  in- 
jury from  slippery  walk,  if  there  was  no  oppor- 
tunity to  remove  snow  and  ice.— Armstrong  v. 
City  of  Monett,  771. 

Before  traveler  who  fell  on  icy  sidewalk  can 
recover,  he  must  show  condition  had  lasted  suf- 
ficient time  for  removal. — Id. 

City  not  liable  for  icy  sidewalk  unless  con- 
dition had  existed  sufficient  length  of  time  to 
permit  removal. — Id. 

«=»80l(l)  (Tex.Civ.App.)  Man  picked  up  by 
fire  wagon  is  invitee. — City  of  Austin  v.  Schle- 
gel, 291. 

liiable  for  defective  streets  to  invitee  on  fire 
wagon. — Id. 

«=38I6(6)  (Tex.Civ.App.)  Petition  held  not  to 
show  contributory  negligence  of  driver  when 
wheel  struck  hole  in  street. — City  of  Austin  v. 
Schlegel,  291. 

Petition  held  to  show  plaintiff  was  entitled  to 
ride  on  fire  wagon.— Id. 

XV.  ACTIONS. 

«=»I020  (Tex.ConJKpp.)  Party  need  not  apply 
to  council  for  redress  before  proceeding  to  en- 
join city's  diversion  of  park  property.— -Look  v. 
£]  Paso  Union  Passenger  Depot  Co.,  917. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  4=>712-755. 

NEGLIGENCE. 

See  Master  and  Servant,  e=»101-802:  Munic- 
ipal Corporations,  €=3764-816;  Railroads, 
«s>282-861;    Street  Railroads,  «s»90-118. 

II.  FBOXnfATE   CAirSE   OF   INJURT. 

4=361(1)  (Tex.Civ.App.)  Concurrent  cause  con- 
tributing to  injury  emoient  cause.— Ft  Worth 
&  D.  C.  Ry.  Co.  v.  Smithcrs,  637. 

m.  CONTRIBITTORT      mBGUGENCE. 
(A)  Persona  Injured  In  General. 

4=372  (Mo.App.)  Act  in  emergency  not  negli- 
gence.—Stussy  V.  Kansas  City  Rys.  Co.,  681. 


(C)  Impnted  KevHarenee. 
<8=393(l)   (Ky.)  Contributory  negligence  of  au- 
tomobile driver  uot  imputed  to  guest. — ^Veach's 
Adm'r  V.  Louisville  &  I.  Ky.  Co.,  36. 
4=>93(l)    (Mo.)  Negligence     of     undertaker's 
driver  not  imputable  to  passengor  as  matter  of 
law. — Mabany  v.  Kansas  City  Rys.  Co.,  821. 
«3>93(2)    (Mo.)  Husband's  negligence  in  driv-' 
ing  not  imputable   to   wife. — Com  ▼.   Kansas 
City,  O.  C.  &  St.  J.  Ky.  Co.,  78. 

(D)  Comparative  ITearllvence. 

4=397  (Tex.Clv.App.)  Comparative  negligence 
doctrine  not  recogniied. — Barnes  v.  Honey 
Grove  Natatorium  Co.,  854. 
4=3lOI  (Tax.Com.App.)  Contributory  negli- 
gence diminishes  recovery  under  federal  act- 
Kansas  City,  M.  &  O.  By.  Co.  of  Texas  v. 
Eetes,  1087. 

IV.  ACTIONS. 

(A)  RiKht  of  Action,  Partlea,  Preliminary 

Prooeedlnar*.   and  Pleadlna:. 

4=3ll3(5)  (Mo.)  Averment  that  four  year  old 
boy  was  oblivious  to  danger  not  essential.— Bry- 
ant V.  Kansas  City  Rys.  Co.,  472. 
4=3119(4)  (Mo.App.)  Proof  proper  under  gen- 
eral allegation. — Bergfeld  v.  Dunham,  891. 
4=3ll9(7)  (Mo.App.)  Specific  charge  controls 
general  allegation.— Smiley  v.  Kenney,  857. 

(B)  Bvldenee. 

4=134(4)  (Ky.)  Verdict  for  automobile  driv- 
er, sued  for  injuries  to  guest,  held  warranted.^ 
Ortwein  v.  Droste,  10^. 

(C)  Trial,  Jndcment,  and  Revlevr. 

4=3  136(18)  (Mo.)  Negligence  of  driver  of  un- 
dertaker's automobile  lield  for  jury. — ^Mahany  v. 
Kansas  City  Rys.  Co.,  821. 
4=3136(25)  (Tax.Civ.App.)  Proximate  caoae 
question  for  jury.- Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Smithers,  637. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notea. 

NEW  TRIAL 

See  Criminal  Law,  4=3922-9S7. 

n.   GROUNDS. 

(D)   Dl*anaIlllcatlon   or   Mlacondnet   of  or 
Affecting   Jnry. 

4=344(3)  (TexiClv.App.)  Suggestion  in  Jury 
room  that  attorney  was  to  receive  one-half  m 
rtcovery  held  not  ground  for. — Ft.  Worth  A  D. 
C.  Ry.  Co.  V.  Smithers,  637.  i 

4=>56  (Mo.)  Entire  verdict  in  disregard  of  er- 
roneous instructions  upheld.— Brook  v.  Barker, 
805. 

(F)  Verdict  or  Flndlnara  Contrary  to  I<avr 
or  Evidence. 

4=372  (Mo.App.)  Evidence  for  defendant  held 
sufficient  to  authorize  grant  to  him  on  ground 
that  verdict  was  against  evidence. — Bernheimer 
V.  Scott,  523. 

€=375(5)  (Ky.)  Not  granted  in  action  for 
death  for  smallness  of  verdict. — Veach's  Adm'r 
T.  Louisville  &  I.  Ry.  Co.,  85. 

(H)  Newly    DlacoTered    Bvldenee. 

4=399  (Tex.Civ.App.)  Motion  based  on  newly 
discovered  testimony  apparently  cumulative  and 
with  no  showing  of  diligence  properly  overrul- 
ed.— Prye  v.  Wayland,  975. 
4=3l02(l)  (Mo.)  Abuse  in  denying  new  trial 
for  newly  discovered  evidence  held  not  shown. 
— Mahany  v.  Kansas  City  Rys.  Co.,  821. 
4=3l05  (Ky.)  Newly  discovered  evidence  Md 
impeaching  in  character  and  not  a  ground. — 
Louisville  &  L  R.  Co.  v.  Roberta,  881. 
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®=>I08(3)  (Ky.)  Granted  on  discovery  of  auc- 
tioneer's memorandum  of  sale  after  jodnnent 
based  on  its  nonexistence.— Mathis  r.  Martin, 
431. 

in.  FROCEEDIROS  TO  PBOOUBE 
KEW  TBIAI.. 

*«s9l28(S)  (Mo.)  Assignment  of  lack  of  evi- 
dence held  sufficient.— Brook  t.  Barker,  805. 
«=3l40(3)  (Tex.Clv.App.]  Evidence  insufficient 
to  show  that  jury  was  influenced  by  suggestion 
that  attorney  was  to  receive  one-half  of  re- 
covery.- Ft  Worth  &  D.  C.  Ry.  Co.  v.  Smith- 
ers,  637. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOVATION. 

4=95  (Ark.)  No  substitution  of  debtors  where 
the  first  debtor  was  not  party  to  the  agreement. 
—Rose  V.  Million,  376. 

NUISANCE. 

X.  PRIVATE  NTTISANOES. 
(D)  Action*  for   Ditinaare*' 
«=>43  (Tex.ClvJVpp.)  Contributory  negligence 
no  defense.— Town  of  Gilmer  v.  Picket^  347. 
«s>55  (Tax.Civ.App.)   Finding     held     not     to 
show  means  objected  to  were  only  practicable 
means.— Town  of  Gilmer  v.  Pickett,  347. 

n.  PVBUO  irUISANOES. 

(B)  RIvhta  aarl  Remedies  of  PrlTate  Per- 
sona. 

9s>72  (McApp.)  Public  nuisance  abatable  by 
private  individuial  suffering  special  injury. — 
Coombs  V.  Fuller,  870. 

OFFICERS. 

See  Justices  of  the  Peace;   Receivers. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;   Infants. 

PARTIES^ 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I.   PUklNTIFFS. 
(B)  Joinder. 

^=>I5  (Ky.)  Miners  having  joint  contract  with 
mine  operator  could  maintain  single  action  for 
breach  thereof. — Randolph  v.  Castle,  418. 

IX.  DEFENDANTS. 
(B)  Joinder. 

<S=»25  (Tflx.Clv.App.)  Joinder  hel4  diseretion- 
aiT. — Bain  v.  Coats,  571. 
^'Misjoinder"  defined.— Id. 

PARTITION. 

n.  ACTIONS  FOB  PARTITION. 

(A)  Rlicht  of  Aetlon  a.nd  Defenaea. 

«=>20  (Mo.App.)  Is  remedy  for  owner  of  half 
interest  in  automotnle  against  execution  sale 
purchaser  claiming  entire  ownership. — Hopson 
y.  Pregge,  858. 


Action  can  be  maintained  against  defendant 
in  possession  of  personal  property  claiming  ad- 
versely to  plaintiff.— Id. 

(B)  Froceedlnarii  and  Relief. 

«=»36  (Tex.Civ.App.)  Purchasers  of  parti- 
tioned land  bcld  proper  parties  to  certiorari  to 
review  probate  proceedings. — Reynolds  v.  Prea- 
tidge,  358. 

Petition  for  certiorari  to  review,  probate  par- 
tition proceeding  held  not  to  have  misjomed 
another  cause  of  action. — Id. 

Petition  for  certiorari  to  review  partition  pro- 
ceedings in  probate  held  not  subject  to  general 
demurrer. — Id. 

PARTNERSHIP. 

X.  THE  REIJITION. 
'(B)  Aa  to  Third  Persons. 

€=»30  (Tex.Clv.App.)  Agreement  to  share 
profits  alone  held  to  establish  partnership. — 
Steger  v.  Greer,  304. 

€s»32  (Mo.App.)  Contractors  held  partners 
where  one  furnished  capital,  etc.,  and  the  other 
did  the  work  and  divided  the  profits. — Minter  v. 
Oidinsky,  1075. 

(C)  Evidence. 

4=944  (MSwApik)  Participation  in  profits  rais- 
es presumption  of  partnership,  bat  it  may  be 
rebutted.— Minter  v.  Gidinsky,  1075. 
^955  (Tex.Civ.App.)  Evidence  of  alleged 
partner  held  sufficient  to  establish  relation. — 
Steger  v.  Greer,  304. 

m.  MUTUAX.  RICHTS.  DITTIES,  AND 
INABILITIES  OF  PARTNERS. 
(A)  Flrnt  Property  and  Bnainens. 

4=»74  (Tex.Civ.App.)  Funds  put  into  partner- 
ship assets  to  be  considered  in  determining 
profit  or  loss.— Willbanks  v.  Rogers,  265. 

TV.   RIGHTS  AND  I.IABII.ITIES  AS  TO 
THIRD  PERSONS. 

(A)    Repreaentation    of   Firm    br    Partner. 

4=>I52  (Tex.Civ.App.)  Admission  of  one  part- 
ner binds  others.— Steger  v.  Greer,  304. 

(D)  Aetiona  bjr  or  Atralnat  Firma  or  Part- 

aera. 

4=9213(2)  (Tex.Civ.App.)  Denial  of  partner- 
ship need  not  be  verified  if  defendant  is  sued 
individually. — Markowitz  v.  Davidson,  968. 
4=»2I7(2)  (Tex.Civ.App.)  In  action  for  part- 
nership debt,  why  creditor  did  not  levy  on  prop- 
erty held  immaterial.— Steger  v.  Greer,  304. 
4=>2I8(3)  (Mo.App.)  Existence  is  qnestion for 
jury  when  facts  undisputed. — Minter  v.  Gidin- 
sky, 1075. 

4ss2l8(3)  (Tex.Civ.App.)  Peremptory  in- 
struction in  suit  for  service  not  warranted  by 
evidence  of  hiring  by  defendant's  partner. — 
Markowits  v.  Davidson,  968. 

VH.   DISSOLITTION,  SETTIfMENT, 
AND   ACCOUNTING. 

(A)  Canaea  of  Diaaolntlon. 

4s»262  (Ky.)  Contract  of  partnership  held  re- 
scinded by  contract  of  partners  to  buy  and  sell 
between  themselves.- Townsend  &  Freeman 
Co.  V.  Tabor,  6. 

(D)  Actions  for  Diaaolntlon  and  Acconnt- 
In*. 

<S=>336(3)  (Tex.CIy.App.)  Plaintiff  held  not  to 
sustain  burden  of  proving  misapplication  or 
misuse  of  funds^-WUlbanks  v.  Rogers,  265. 
4=3344  (Tex.Clv.App.)  On  accounting  one 
partner  may  be  decreed  an  equitable  lien  on  the 
share  of  another  for  the  amount  found  due. — 
I  Willbanks  v.  Rogers,  265. 
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PERJURY. 

I.   OFTEHSES   AND   BESPONSIBILITT 
THEREFOR. 

4=9 1 1  (8)  (Mo.)  Testimony  defmdant  did  not 
visit  place  where  liquor  was  being  sold  held 
matenaL— State  v.  Ruddy,  760. 

H.  PBOSEOTTTION  AHD  PTJiaSHMENT. 

®s>25(5)  (Mo.)  General  allegation  of  materi- 
ality sufficient  under  statute.— State  y.  Ruddy, 
760. 

^=>26(3)   (Mo.)  Inferential  averment  of  per- 
jury held  sufficient.— State  v.  Ruddy,  760, 
4I=»26(4)   (Mo.)  Omission    of    date    from    al- 
legation of  falsity  does  not  invalidate  indict- 
ment—State V.  Ruddy,  760. 

Stating  time  and  place  once  in  indictment 
is   sufficient.— Id. 

PERPETUITIES. 

^^3  (Ten a.)  Must  look  to  common  law  for 
proper  meaning  of  term  in  Constitution. — Ea- 
ger V.  McCoy,  709. 

«s»4(2)  (Tenn.)  Invalidity  of  provision  for 
remoteness  Acid  not  to  affect  rights  of  remain- 
dermen.— ^£<ager  v.  McCoy,  700. 
«e94(3)  (Ten.)  Interest  beginning  within 
limits  of  rule  against  perpetuities. — Eager  v. 
McCoy,  709. 

Estate  need  only  begin  within  limits  regard- 
less of  end. — Id. 

®=>4(I3)  (Tenn.)  Executory  limitations  must 
vest  interest  within  what  time.— Eager  v.  Mc- 
Coy, 709. 

^=94(15)   (Tenn.)  Rule     against     applies     to 
trust  estates.— Eager  v.  McCoy,  709. 
4=34(20)   (Tenn.)  Testator  cannot  confer  pow- 
er to  vest  tiUe   beyond  limits  of   rule  against 
perpetuities.— Eager   v.  McCoy,  709. 

PHYSICIANS  AND  SURGEONS. 

4)=a<l4(l)  (Ark.)  Physicians  must  exercise 
high  degree  of  care  as  to  use  of  X-ray  machine. 
— Runyan  v.  Goodrum,  897. 
^924(3)  (Ark.)  Evidence  held  to  show  screen 
used  in  making  fluoroscopic  examinations  not 
unsafe. — Runyan  v.  Goodrum,  397. 

Res  ipsa  loquitur  does  not  apply  where  doc- 
tors claimed  to  have  burned  patient  in  X-ray 
examination. — Id. 

Burden  on  plaintiff  to  show  negligence  of 
X-ray  operator. — Id. 

Evidence  held  to  show  defective  condition  of 
screen  not  proximate  cause  of  injury  to  plain- 
tiff subjected  to  X-ray.— Id. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  iuso  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

X.  FORM  AND  AIXEQATZONS  IN 
OENERAI.. 

«=8(l)   (Ky.)  Facts  must  be  set  out.— Giltner 
V.  McCombs  Producing  &  Refining  Co.,  8. 
^=>8(l)   (Mo.App.)  Isolated     allegations     not 
picked  out  as  mere  conclusions. — Schinogle  v. 
Baughman,  807. 

^=>8(7)  (Ky.)  Allegations  of  promise  held 
not  mere  conclusion  of  law. — Giltner  v.  Mc- 
Combs Producing  &  Refining  Co.,  8. 
<S=»8(8)  (Tex.Clv.App.)  Allegation  that  check 
would  have  been  paid,  if  it  had  been  sent  di- 
rect to  bank,  held  conclusion. — Bingham  v. 
Emanuel,  1015. 

<3=38(I8)  (Mo.App.)  Petition  hOd  not  to  mere- 
ly state  conclusion  as  to  employment. — Sturgis 
V.  Kansas  City  Rys.  C!«.,  88L 


€=39  (Mo.)  Pleading  held  sufficient,  although 
not  stating  legal  conclusions. — Van  Graafieland 
V.  Wright,  465. 

^=332  (Ky.)  Contract  sued  on  to  be  substan- 
tially set  out. — Giltner  v.  McCombs  Producing 
&  Refining  Co.,  8. 

«=>34(l)  (M«.App.)  Petition  not  successfully 
attacked  by  singling  out  one  clause. — Sturgis  v. 
Kansas  City  Rys.  Co.,  861. 
€=334(1)  (Tex.Com.App.)  Trial  amendment  to 
petition  construed  in  connection  with  petition. — 
Security  Nat.  Bank  of  Dallas  v.  Kynerd,  123; 
€=>34(3)  (Tenn.)  Reasonable  presumptions  in- 
dulged m  favor  of  bUl  on  demurrer.— Titie 
Guaranty  &  Trust  Co.  v.  Bushnell,  699. 
iS=»34(3)  (Tex.Com.App.)  Every  reasonable 
presumption  in  favor  of  petition  indulged  on 
demurrer.- Paine  v.  Hart-Parr  Co.,  121. 

Zn.   PZ^A  OR  ANSWER.  OROSS-OOIB- 

PLAINT,    AND    AFFIDAVIT 

OF  DEFENSE. 

(A)  Defenaea  In  Gemaral. 

€=>85(3)  (Tex.Clv.App.)  Refusal  to  permit 
filing  of  answer  after  entry  of  default  held  not 
error.— Mach  v.  Wofford,  275. 

(B)   Dllatorr   Pleaa  amA   Matter  la   Abate- 
ment. 

€=>IIO  (Tex.Clv.App.)  Facts  and  not  plead- 
ings are  conclusive  on  plea  of  privilege. — First 
Nat.  Bank  v.  Sanford,  650. 

V.  DEMURRER  OR  EXCEPTION. 

€=3)92(2)  (Ky.)  Facts  pleaded  according  to 
legal  effect.-— Giltner  v.  McCombs  Producing  & 
Refining  Co.,  8. 

€=3(93(4)   (Tex.Com.App.)  Fact  suit  brought 
prematurely  does  not  render  petition  demurra- 
ble.—Paine  V.  Hart-Parr  Co.,  121. 
€=32(4(1)  (Tenn.)  Allegations  of  bill  taken  as 
true  on  demurrer.- TiUe  Guaranty  &  Trust  Co. 

V.  Bushnell,  699. 

€=3228  (Tex.Coffi.ApD.)  Exceptions  held  suffi- 
cient as  pointing  out  the  particular  pleading  ob- 
jected to. — Browning  Engineering  Co.  v.  Wil- 
lett,  151. 

VI.  AMENDED  AND   SXTPPLEMENTAI. 
PLEADINGS  AND  REPLEADER. 

€s>236(4)  (Tex.Civ.App.)  Trial  amendment 
discretionary.— Bain  v.  Coats,  571. 
€s>246(2)  (Tex.Com.App.)  Petition  and  trial 
amendment  held  not  inconsistent. — Security 
Nat.  Bank  of  Dallas  v.  Kynerd,  123. 
€=»248(ll)  (Ky.)  Amendment,  setting  up  fur- 
ther act  of  negligence  not  constituting  new 
cause  of  action,  heid  permissible. — Klkborn  Coal 
Corporation  v.  Outtadora,  420. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT   OR    JtrOGMENT. 

€=3403(3)  (Tex.Com.App.)  Petition  held  to 
sufficiently  allege  execution  of  bond  by  sure- 
tics  in  view  of  answer. — Wyatt  &  Wingo  v. 
^\^lite,154. 

€=>426(3)  (Mo.)  Answering  and  going  to  trial, 
waiver  of  motion  to  make  more  certain. — Bur- 
nett V.  Hudson,  462. 

PLEDGES. 

€=36  (Tex.Clv.App^  Bailee  has  no  implied  au- 
thority to  pledge.---City  Nat.  Bank  of  Eastiand 
V.  Conley,  972. 

€=>30(2)  (Tex.CoM.App.)  Pledgee  can  fore- 
close security  of  collateral  note  without  suing 
on  original  debt. — Poythress  v.  Ivey,  157. 
€=358(6)  (Tex.Com.App.)  Equities  between 
pledgee  of  note  and  origmal  debtor  adjusted  ia 
suit  by  pledgee.— Poythress  v.  Ivey,  157. 
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POLICE  POWER. 

See  CcnstitutioDal  Law,  <9=>81. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

_^e   Adverse  Possession;    Limitation  of  Ac- 
tions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brolcers. 

I.  THE  BELATION. 

(A)  Creation  and  Eixlatenee. 

4b»23(I)  (Tex.Clv.AppO  Aient's  deolarations 
no  proof  of  authority.— City  Nat.  Bank  of  East- 
land V.  Conley.  972. 

^=>24  (Tex.Clv.App.)  Peremptory  instmction 
in  suit  for  service  not  warranted  by  evidence  of 
hiring  by  defendant's  manager. — ^Marlcowitz  T. 
Davidson,  968. 

Zn.  BIOHTg  AKP  MABIIJTIEg  AS  TO 
THIRD   PEBSONS. 

(A)  PovroF*  ot  Aaront. 

«s»99  (Tax.Civ.App.)  Implied  powers  only 
such  as  are  necessary  to  effectuate  express 
powers. — City  Nat.  Bank  of  Eastland  v.  Con- 
ley,  972. 

«=3lOI(l)  (Ky.)  Agency  held  not  created  by 
contract. — ^Townsend  &  Freeman  Co.  v.  Ta- 
bor, 6. 

9=9(24(2)  (Ky.)  Agency  to  contract  for  the 
court. — Townsend  &  Freeman  Co.  T.  Tabor,  6. 
«=>I36(3)  (Tex.Com.App.)  Agent  may  bind 
himself  by  his  own  contract. — American  Nat. 
Bank  of  Houston  v.  American  Loan  &  Mortgage 
Co.,  169. 

<0  VaantborlBefl  aad  'Wronvfnl  Aota. 

«=9|47(2)  (T*x.Clv.App.)  Agent's  authority 
must  be  ascertained  by  person  dealing  with  him. 
— Cit}'  Nat.  Bank  of  Eastland  t.  Conley,  972. 

(D)  Ratlllaatlon. 

®::»ie6(2)  (Tex.Civ.App.)  Receipt  of  part  of 
proceeds  of  unauthorised  idedge  of  principars 
property  without  knowledge  of  pledge  not  rati- 
fication.—City  Nat.  Bank  of  Eastland  t.  Con- 
ley, 972. 

$=s»  166(3)  lArk.)  Ratification  of  agent's  unau- 
thorised land  contract  must  be  based  on  knowl- 
edge of  facts.— Haines  v.  Rumph,  46. 
«=»I69(2)  (Ark.)  Executing  deed  with  knowl- 
edge of  consideration  and  terms  ratified  unau- 
thorized land  contract. — Haines  v.  Rumph,  40. 
$=3 176  (Ark.)  Ratification  of  agent's  unau- 
thorized contract  could  not  be  withdrawn. — 
Haines  v.  Rumph,  46. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

m.  DISCHABOE  OF  SUBETT. 

«s>ll7  (Tex.Com.App.)  Sureties  discharged 
by  owner's  unauthorized  payment. — Williams  v. 
Baldwin,  554. 

Sureties  not  discharged  from  liability  to  ma- 
terialmen and  laborers  by  owner's  payments  to 
contractor  in  violation  of  bond.— Id. 

V.   BIGHTS   AND  REMEDIES   OF 
STTRETT. 

(B)  Aa    to   Principal. 

«B9l82  (Tex.Coill.App.)  Indorsement  of  note 
to  surety  held  not  to  extinguish  debt. — Security 
Nat.  Bank  of  Dallas  ▼.  Kynerd,  123. 


(C)  Aa  to  Co-8aretr. 

®:»I93  (Ark.)  Mortgage  taken  by  one  surety 

inures  to  the  benefit  of  all.— Rose  v.  MHUob. 

PRIVATE  ROADS. 

«=>2(l)  (Tex.Clv.App.)  No  necessity  for  road.— 
Leathers  t.  Craig,  995. 

Opening  of  unnecessary  road  may  be  enjoin - 
ed.— Id. 

PROCESS. 

I.  NATURE,  ISSUANCE.   REQUISITES, 
AND  VAUDITT. 

^=94  (Mo.)  Not  necessary  on  cross-bill  where 
pleadings  and  appearance  gave  jurisdiction  of 
parties  and  subject-matter.— Martin  t.  Jones, 
1051. 

®=>34  (Tex.Clv.App.)  Citation  must  sUte  na- 
ture of  plaintiff's  demand.— Farmers'  State 
Bank  of  Merkel  v.  Briggs,  267. 

Citation  sufficiently  stated  plaintiff's  demand. 
— Id. 

XX.  SERVICE. 
<0)   Pnblieatlon    or    Other    Rottea. 

^s>84  (Mo.)  Service  by  publication  ia  strictis- 
siml  juris.- Flynn  v.  Tate,  1070. 
®=>I03  (Mo.)  Notice  by  puiriication  most  be 
of  such  character  as  to  give  defendant  knowl- 
edge through  usual  channels.— Flynn  v.  Tate. 
1070. 

Service  of  publication  on  one  sued  by  name 
of  former  husband  held  fatally  defective. — ^Id. 

PROHIBITION. 

X.  NATURE  AND   GROUNDS. 

•s>6(2)  (Ky.)  Prohibition  and  injunction  prop- 
er to  prevent  county  judge  and  derk  from  en- 
tering order  showing  result  of  election. — Sell- 
er V.  Dillon,  688. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Improvements. 

<S=»9  (Mo^pp.)  Evidence    held    not    to    sfaow' 

that  one  defendant  had  no  interest  in  Uie  sub- 
ject-matter.—Norton  V.  W.  B.  Stewart  Land 
Co.,  838.  " 

PROSTITUTION. 

^=>l  (Mo.)  Statute  denouncing  acceptance  of 
money  earned  in  prostitution  embraces  cadet 
and  brothel  keeper. — State  v.  Howe,  477. 
®=>5  (Mo.)  Charge  of  receiving  money  earned 
in  prostitution  for  jury  under  evidence. — State 
V.  Howe,  477. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Ck>rporations,  «=>408-668. 

PUBLIC  LANDS. 

HI.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

«=9l70(2)  (Tean.)  Grant  from  state  not  void- 
ed by  conflict  in  calls  of  survey,  etc. — Cates  t. 
Reynolds,  695. 

9=9 1 70(3)  (Tenn.)  Intention  of  parties  con- 
trols in  construing  grant. — Cates  v.  Reynolds, 
603. 

€=9l75(2)  (Tex.Com.App.)  Statute  in  force  at 
time  held  complied  with  by  settler  to  segregate 
land  from  mass  of  public  domain. — Riggs  ▼. 
Baleman,  179. 

PUBLIC    SERVICE    CORPORATIONS. 

See    Carriers;     RaUroads;     Street   Railroads; 
Telegraphs  and  Telephones. 
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RaoeiTem 


QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

Q.  PBOOEEDXNGS  AKD  RfililEF. 

e=>28  (Mo.)  Court  bad  jurisdiction  to  deter- 
mine question  as  to  whether  defendant  grantors 
can  recover  from  their  predecessor  for  what  be 
did  not  convey  tbem.— Martin  t.  Jones,  1051. 

QUO  WARRANTO. 

I.  NATURE  AND  OROTTiraS. 

9s>'l  (Tex.ClvJVpp.)  Governed  by  rules  ap- 
plied to  other  "dvU  proceedings."— Pease  t. 
State,  268. 

^s>S  (Tex.Civ.App.)  Lies  to  restrain  onau- 
thorized  exercise  of  authority  by  school  board 
over  annexed  territory.— State  v.  Bradshaw, 
655. 

XI.  JITRISSICTION.  FROOEEDIKOS. 
AND  RELIEF. 

«S932  (Tax.Clv.App.)  State  merely  a  nominal 
party.— Pease  v.  State,  269. 
^S962  (Mo.)  Findings   in   quo   warranto   pro- 
ceeding condusive  on  appeal. — State  ex  inf.  Mc- 
Allister ex  rel.  Sherman  v.  Hall,  1055. 

RAILROADS, 

See  Street  Baflroads. 

I.  CONTROL  ANP  REOULATION  IN 
GENERAL. 

«s»5>/3  [Naw,  vol.  6A  Kay>No.  Sorloa] 

(Tex.Clv.App.)  (Jovemment's  agent  only 
proper  party  after  termination  of  federal  con- 
trol.—Hines  V.  Jordan,  633. 
«=»5i/2  [New,  vol.  eA  Key-No.  Serlaa]    - 

(Tax.Civ.App.)  Federal  Director  Gener- 
al not  liable  to  penalties  for  neglect  of  statu- 
tory duty  to  light  premises. — State  v.  Hines, 
667. 

n.   RAILROAD   COMPANIES. 

^9l8  (Mo.)  County  court's  i>pwer  to  grant 
franchise  administrative,  not  judicial. — Long- 
worth  V.  Kavanaugh,  83. 

3C  OPERATION. 

(D)  Injnrlea    to    I.l«e«s««a   or   Treapaaaera 
In   Oeneral. 

9=>282(ll)  (Mo.)  Brakeman's  negligence  to- 
ward trespassing  child  held  for  jury.---JoneB  T. 
St.  Louis-San  Francisco  Ry.  Co.,  780. 

Brakeman's    authority    to    eject   trespassers 
JkeW   for   jury.— Id. 

(F)  Aecldenta  at  Croaalnsa. 

«s»307(4)  (Tex.Com.App.)  Duty  to  maintain 
flagman  not  dependent  on  population,  but  on 
danger.— Tisdale  v.  Panhandle  &  S.  F.  Ry.  Co., 
133 

«s>307(7)  (Tox.Com.App.)  Flagman  required 
at  unusually  dangerous  crossings.— Tisdale  T. 
Panhandle  &  S.  F.  Ry.  Co.,  133. 
«=s>309  (Tox.Coill.Ap.p.)  Instruction  held  to 
require  too  high  degree  of  care.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Luten,  159. 
iS=»3l6(3)  (Ky.)  Operating  street  car  at  25 
miles  an  hour  across  dangerous  crossing  with 
only  statutory  signal  and  electric  bell  held-  neg- 
ligence.— Yeach's  Adm'r  v.  Louisville  &  I.  Ry. 
<X.,  35. 

$s»338  (Mo.App.)  Automobile  driver  held  en- 
titled to  recover  under  humanitarian  rule,  al- 
tbongh  not  oblivious  to  danger. — McGuire  ▼. 
r^hicago  &  A.  R.  Co.,  641. 
4=»346(5)  (Tox.Com.App.)  Deceased  pedestri- 
an presumed  to  have  exercised  ordinary  care. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Luten, 
169. 


«=>350(5)  (Tox.Com.App.)  Negligence  in  not 
maintaining  flagman  heU  question  for  jury. — 
Tisdale  v.  Panhandle  &  S.  F.  Ry.  Co.,  133. 


€=>350(ll)  (Mo.)  Negli{[ent  speed  of  electric 
car  at  crossing  held  for  jury. — Maiiany  v.  Kan- 
sas City  R}'8.  Co.,  821. 
<S=»35ICI0)  (Mo.)  Instruction  on  negligence 
of  interurban  railway  at  crossing  held  proper. 
— Mabany  v.  E^ansas  City  Rys.  Co.,  821. 
^s>35l(ll)  (Mo.)  Instruction  on  duty  of 
motorman  of  interurban  car  at  crossing  held 
properly  modified.— Mahany  v.  Kansas  CHty 
Rys.  Co.,  821. 

RAPE. 

H.  FROSEOVTION  AND  PTTNISHMENT. 
(B)  Kvldeace. 

<8=352(l)   (Tex.CrJ^pp.)  Evidence    held    suffi- 
cient to  convict.— Cook  r.  State,  213. 
«S9S3(4)  (Tox.Cr.App.)  Conviction  of  assault 
with  intent  not  supported.— Barnes  v.   State, 
225. 

®=354(l)  (Tox.Cr.App.)  Prosecutrix  need  not 
be  corroborated.— Cook  v.  State,  213. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Titlo. 

RECEIVERS. 

L   NATURE  AND  GROUNDS  OF  RE- 
OEIVERSRIP. 
(A)  Katnre  and  Sabjecta  of  Remedy. 

«s>6  (Tex.Clv.App.)  Where  authorized  by 
statute  adequate  remedy  at  law  is  no  defense. — 
lUchardson  v.  McCloskey,  323. 
$=s>8  (Tex.Civ.App.)  Appointment  of  receiver 
rests  largely  in  discretion  of  trial  court. — 
Richardson  v.  Mc(71oskey,  323. 

(B)  Oronnda  ot  Appointment  ot  Receiver. 

«=»I6  (Tex.Civ.App.)  Appointment  of  receiver 
warranted  on  general  principles  of  equity. — 
Richardson  v.  McCloskey,  323. 
®=>I8  (Tox.CIVjKpp.)  Statute  allowing  receiv- 
er where  property  liable  to  be  destroyed  held 
applicable.— Richardson  v.  McCloskey,  323. 

Where  appointment  proper  as  to  portion  of 
property,  receiver  may  take  custody  of  all. — Id. 
€=>I9  (Tox.Civ.App.)  Strong  case  necessary 
for  the  appointment  of  a  receiver  to  displace 
executor. — Richardson  v.  McCloskey,  323. 

Insolvency  not  necessary  to  receivership  to 
protect  estate.— Id. 

Insolvency  not  condition  precedent  to  ap- 
pointment.— Id. 

€=»2t  (Tex.Clv.App.)  Executor's  offer  to  al- 
low plaintiffs  possession  of  part  no  ground  for 
refusing  receiver.— Richardson  v.  McCloskey, 
323. 

n.  APPOINTMENT.    QUALIFICATION, 

AND    TENURE. 

«s»36  (Tox.CivJVpp.)  Where  petition  was  con- 
troverted by  verified  answer,  pleadings  are  not 
conclusive.— Richardson  v.  MeCJloskey.  323. 
«=>38  (Tox.Clv.App.)  Evidence  fteld  to  war- 
rant the  appointment  of  a  receiver  to  protect 
estate.— Richardson  v.  McCloskey,  323. 

Evidence  held  to  warrant  finding  that  books 
of  the  estate  were  not  properly  kept.— Id. 
«s>58  (Tox.Civ.App.)  Court,  under  allegations 
of  interveners,  erred  in  declining  to  receive 
evidence  on  point  whether  receivership  should 
be  vacated.— Little  Motor  Kar  Co.  v.  Blanken- 
ship,  318. 

nr.  MANAOEBCENT    AND    DISFOSI. 

TION  OF  PROPERTY. 

(A)  Administration  in   General. 

«S392  (Tex.Com.App.)  Direction  to  operate 
plant  held  abuse  of  discretion.— Ford  v.  Van 
Valkenburg,  194. 
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(C)  Reoetver's  Certlfleatea. 

^=»I28  (Tex.Com.App.)  Receirer's  certificates 
improvidently  issued  are  subject  to  vendor's 
lien  notes. — Ford  v.  Van  Valkenburg,  194. 

RECEIVING  STOLEN  GOODS. 

€=>3  (Mo.)  Actual  knowledge  goods  were  sto- 
len necessary  element.— State  v.  Fleischmann, 
461. 

€=>9(2)  (Tex.Cr.App.)  Instruction  held  erro- 
neous, as  being  too  general  as  to  property  re- 
ceived.—Kolb  V.  State,  210. 
«=>9(2)  (Tex.Cr.App.)  Refusal  to  give  cliarge 
presenting  theory  taat  goods  had  been  bought 
in  good  faith  held  error.— Hoyt  t.  State,  936. 

RECORDS. 

See  Appeal  and  Error,  «=9499-714;    Criminal 
Law,  «=»1086-1110. 

REFERENCE. 

See  Arbitration  and  Award. 

REFORMATION  OF  INSTRUMENTS. 

I.  BIGHT  OF  ACTION  AKD  DE. 
FEMSES. 

4=»I3(I)  (Mo.)  Purchasers  entitled  to  recov- 
er shortage  in  acreage. — Martin  v.  Jones,  1051. 
€=»29  (Ky.)  Origin^  sellers,  who  by  mistake 
assumed  mortgage  not  entitled  to  reformation 
as  against  good-faith  purchaser  of  subsequent 
lien  note.— White  Grocery  Co.  v.  Moore,  679. 

II.   FB0CEEDIM08    AITD    RELIEF. 

«=»45(8)  (Ark.)  Evidence  held  to  warrant  ref- 
ormation of  mortgage  to  include  other  sureties. 
—Rose  T.  Million,  376. 

RELIGIOUS  SOCIETIES. 

^s>5  (Tex.Clv.App.)  No  assumption  trustees 
given  authority  to  enact  by-laws  in  contraven- 
tion of  statute.- Wallace  v.  Wells,  1111. 
«s»9  (Tex.Civ.App.)  Election  of  trustees  by 
majority  faction  deprived  former  trustees  of 
authority.— Wallace  v.  Welle,  1111. 

REPLEVIN. 

I.  BIOHT  OF  AOTIOK  AITD  DEFEKSE8. 

^=98(5)  (Mo.Ap|>.)  Possession  of  note  held 
not  to  be  taken  from  holder  and  given  to  mak- 
er.—Farr  V.  Farmers'  Bank  of  Leonard,  1073. 

rv.   PUEADINO  AND  EVIDENCE. 

$=>70  (Mo.App.)  Burden  on  plaintiff  to'  show 
right  to  possession  and  title  superior  to  defend- 
ant.—Farr  T.  Farmers'  Bask  of  Leonard,  1073. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;   Certiorari, 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  (Jonrses,  <S=»44-46. 

RISKS. 

See  Master  and  Servant,  <8=»204r-226. 

ROADS. 

See  Highways;  Private  Roads. 


SALES. 

See  Judicial  Sales;  Vendor  and  Purchaser. 

I.   REQiraSITES  AND   VAIJDITT  OF 
OONTBAOT. 

«=9l(4)  (Tex.Civ.App.)  Contract  for  oil  re- 
quired for  plant  is  not  unenforceable.— Texar- 
kana  Pipe  Works  v.  Caddo  Oil  &  Refining  Co. 
of  Louisiana,  S86. 

®=>7  (Aril.)  Contract  held  one  of  sale,  not 
agency. — Hogg  r.  J.  B.  Watkins  Medical  Co., 
7o0, 

®=>>8  (Tex.Clv.App.)  Consignment  of  jewelry 
held  bailment  and  not  sale. — ^Whitehouse  Bros. 
V.  S.  H.  Abbott  &  Son,  599. 
«=>24  (Tex.Clv.App.)  Option  to  buy  oil  during 
specified  years  at  stated  terms  held  valid. — 
Texarkana  Pipe  Works  v.  Caddo  Oil  &  Refining 
Co.  of  I»ui8iana,  586. 

Option  should  be  exercised  l>efore  time  for 
first  delivery. — Id. 

Assent  held  sufficient  acceptance  of  option. 
— Id. 

9=»40  (Mo.App.)  Purchaser  could  rescind  up- 
on discovering  that  antomol>Qe  purchased  as 
new  was  secondhand.— Jones  v.  Norman,  895. 
«=>53(2)  (Tex.Civ.App.)  Evidence  held  sui&- 
cient  to  raise  jury  issue  that  acceptance  com- 
plied with  option. — Texarkana  Pipe  Works  v. 
Caddo  Oil  &  Refining  Co.  of  Louisiana,  586. 

n.  CONSTRUCTION     OF     CONTRACT. 

<S=»55  (Tex.Clv.App.)  Contract  governed  by 
law  where  made.— Texarkana  Pipe  Works  ▼. 
Caddo  Oil  &  Befining  Co.  of  Louisiana,  686. 


tlL  MODIFICATION    OR  RESCISSION 
OF   CONTRACT. 

(C)   Rnselsaton    br    Baxc* 

^=>I2I  (MO.App.)  Instruction  as  to  right  to 
rescind  purchase  of  automobile  for  misrepre- 
sentations held  improperly  refused  in  action  to 
recover  price  paid.— Jones  v.  Norman,  895. 
$=»I26(I)  (Me.App.)  Instructions  that  buyer 
had  reasonable  time  in  wliich  to  learn  truth 
of  representations  held  improperly  refused  on 
action  to  recover  price  paid.— Jones  r.  Norman, 
,1896. 

IV.  PERFORMANCE  OF  CONTRACT. 

(C)  Delivery  and  Aooeptanee  of  Goods. 

$=»I6I  (Aril.)  Delivery  to  carrier  ot  goods 
differing  in  value  from  those  ordered  not  de- 
livery to  buyer. — Iluddleston  v.  Bernstein,  385. 
€=3l66(l)  (Ark.)  Buyer  not  required  to  accept 
goods  of  different  value  from  those  ordered. — 
Iluddleston  V.  Bernstein,  385. 
iS=:>l68(3)  (Tex.Clv.App.)  Buyer's  possession 
of  goods  tor  purpose  of  inspection  held  not  con- 
version.- Pittman-Harrison  Co.  v.  Fox  Bros., 
579. 

Buyer  given  right  to  inspect  goods  was  enti- 
tled to  ascertain  whether  they  complied  with 
contract.— Id.  ' 

®=»I77  (Mo.App.)  Seller  cannot  recover  for 
shipment  contrary  to  shipping  orders. — Kansas 
Flour  Mills  Co.  v.  Murry,  834. 
$=»I77  (Tex.Civ.App.)  Buyer  not  required  to 
accept  goods  of  different  variety  from  those 
purchased.- Pittman-Harrison  Co.  v.  Fox  Bros., 
579.  * 

9=>I8I(I)  (Tex.Civ.App.)  Buyer  suing  for 
nondelivery  has  burden  of  proof.— Barnea  r. 
Early-Foster  Co.,  248. 

«=3l8l(ll)  (Tex.ClvJ^pp.)  Evidence  held  to 
show  condusively  impossibility  of  performance 
by  seller.— Texarkana  Pipe  Worka  t.  Caddo  Oil 
&  Refining  Co.  of  Louisiana,  686. 
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V.  OX^ttATIOK  AND  EFFZiOT. 

(B)  RiKb'ts  and  Llabllitlea  of  Seller  as  to 
Third  Peraona.  < 

€=s>2l9(2)  (Mo.)  Title  to  ties  parcbased 
through  agent  held  to  have  passed  at  time  of 
delivery  end  settlement. — Cobbs  v.  Joyce-Wat- 
kins  Co..  604. 

Vn.   REMEDIES  OF  SELUBR. 

(B)  Actlona  for  Priee  or  Value. 

«s»340  (Tex.ClvJKpp.)  Seller  can  hold  retnm 

foods  for  buyer  and  sue  for  price. — Bruck 
tros.  T.  liipman,  Speir  &  Hahn,  303. 
<S=>347(t)  (Ky.)  Offer  to  return  within  rea- 
sonable time  after  discovery  of  fraud  complete 
defense. — De  Baun  v.  Weaver,  27. 
$s3354(5)  (Tex.C0Bi.App.)  Allegation  of  sell- 
er's failure  to  ship  part  of  machinery  held  not 
subject  to  exception  as  varying  written  con- 
tract.—Browning  Engineering  Co.  v.  Willett, 
151. 

«=»354(6)  (Tex.  Com.  App.)  Allegation  that 
plaintiff  seller  knew  the  work  for  which  the  ma- 
chine sold  was  to  be  used  held  material  on  is- 
sue of  fraud.— Browning  Engineering  Co.  t. 
Willett,  151. 

Allegation  in  answer  of  defects  in  machin- 
ery sold  held  proper  on  issue  of  fraud.— Id. 

Vm.  REMEDIES  OF  BITTER. 
(A)  RecoTerr  of  PrIee. 

«s»39l(8)  (Ky.)  On  offer  to  return  when  ma- 
chine was  useless  buyer  can  recover  price  paid. 
— De  Baun  v.  Weaver,  27. 

(C)   Aotlona  for  Breach  of  Contract. 

«=>4I8(2)  (Ark.)  Buyer's  measure  of  damages 
for  seller's  failure  to  deliver  stated.— Currie 
V.  Nation,  388. 

<8=»4I8(2)  (Tex.Clv.App.)  Buyer's  measure  of 
damages  for  nondelivery  stated. — Barnes  r. 
Early-Foster  Co.,  248. 

<S=»4I8(4)  (Tex.Com.App.)  Buyer's  damages 
for  seller's  failure  to  deliver  is  difference  be- 
tween contract  price  and  market  value  if  any. 
—West  Lumber  Co.  v.  B.  C.  Cummings  Export 
Co.,  911. 

«S34I8(8)  (Tex.ComJ^pp.)  Seller  must  have 
had  notice  of  likelihood  of  special  damages  be- 
ing suffered  to  be  liable  therefor. — West  Lum- 
ber Co.  V.  B.  C.  Cummings  Export  Co.,  911. 
<S=>4I8(I5)  (Tex.Civ.App.)  Lost  pro&ts  under 
contracts  to  resell  to  third  persons  not  recov- 
erable unless  seller  bad  notice  thereof. — ^Barnes 
V.  Early-Foster  Co.,  248. 

(D)  Actlona  and  Connterclalms  for  Breach 
of  'Warranty. 

$=9441(3)  (Ky.)  Tractor  held  not  td  develop 
power  according  to  warranty. — De  Baun  v. 
Weaver,  27.  ' 

«=3442(l)  (Ky.)  In  case  of  failure  o^  trac- 
tor outfit  to  work,  buyer  may  recover  entire 
purchase  price. — De  Baun  v.  Weaver,  27. 
$=9445 (4)  (Ky.)  Though  machine  worked 
when  operated  by  seller,  compliance  with  war- 
ranty held  for  jury.— De  Baun  v.  Weaver,  27. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  College  and  Universities. 

U.  F17BXJO  SCHOOLS. 

(B)    Creation,    Alteration,    Bzlatenee,    and 
niHaolvtion  of  Dlatrlcta. 

^»38  (Mo.)  Plats  postedj  showing  boundaries 
of  proposed  consolidated  district,  held  sufficient. 
— State  ex  inf.  McAllister  ez  rel.  Sherman  v. 
Han,  1066. 

(D)  Dlatrlot    Property,    Contracta,    and 
L,iabllitlea. 

«=>8I(2)  (Tex.Coin.App.)  Period  of  unavoid- 
able delays  excluded  in   ascertaining  tim6  of 


default  in  completion  of  contract  as  respecting 
notice  to  surety.— Board  of  Trustees  of  Robs- 
town  Independent  School  Diet.  t.  American 
Indemnity   Co.,  105. 

Failure  of  trustees  to  comply  with  statute') 
held  not  to  affect  liability  on  contractor's  bond. 
-Id. 


n. 


SEDUCTION. 

ORIMIKAL  RESFONSIBILrTT. 


fi=>46  (Ark.)  Corroboration  as  to  promise 
of  marriage  necessary. — Brown  v.  State,  725. 

Evidence  sufficient  to  corroborate  prosecu- 
trix's testimony  as  to  promise  of  marriage. — Id. 
«=5>49  (Ark.)  Requested  instruction  on  cor- 
roboration properly  refused,  as  on  weight  of 
evidence.— Brown  v.   State,  725. 

SENTENCE. 

See  Criminal  Law,  €=9982. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=p  158-169. 

SEPARATION. 

See  Husband  and  Wife,  <S=3283-289. 

SEQUESTRATION. 

®=3l2  (Tex.Com.App.)  Affidavit  as  to  fear 
that  defendant  would  injure  property  held  suffi- 
cient.—White  V.  Texas  Motor  Car  &  Supply 
Co..  138. 

Petition  held  sufficient. — Id. 

Averments  of  petition  and  prayer  for  relief 
must  be  considered  in  determining  nature  of 
petition. — ^Id. 

Motion  to  quash  held  to  amount  to  general 
demurrer. — Id. 

Petition  praying  general  relief  held  sufficient 
if  special  prayer  be  rejected. — Id. 

Motion  to  quash  denied  where  averments  war- 
ranted recovery  and  petition  prayed  general 
relief. — Id. 

®=>I5  (Tex.Com.App.)  Surety  on  replevy  bond 
on  sequestration  held  not  guilty  of  conversion. 
—General  Bonding  &  Casualty  Ins.  Co.  v.  Har- 
less,  124. 

«==>20  (Tex.Com.App.)  Quashal  of  writ  reliev- 
ed surety  on  replevin  bond  of  liability. — General 
Bonding  &  Casualty  Ins.  Co.  v.  Harless,  124. 
€=>2i  (Tax.Clv.App.)  Attorney's  fees  not  re- 
coverable on  quashing  of  writ. — Kubena  v.  Mlk- 
ulascik,  11C6. 

Value  of  time  lost  in  attending  court  not  re- 
coverable on  quashing  of  writ. — Id. 

No  exemplary  damages  on  quashing  of  writ 
where  actual  damages  are  not  recoverable.— Id. 

SET-OFF  AND  COUNTERCLAIM. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

e=>S  (Tox.Clv.App.)  Distinction  between  "re- 
coupment'! and  "set-ofT'  stated.— Alley  v.  Bes- 
semer Gas  Engine  Co.,  963. 

n.   SUBJECT-MATTER. 

<8=35(r)  (Tox.Clv.App.)  Defendant  may  set 
up  unliquidated  demand  connected  with  con- 
tract sued  on. — Alley  v.  Bessemer  Gas  Engine 
Co.,  063. 

m.  OPERATION    AND    EFFECT. 

^3959  (Tex.Civ.App.)  Defendant  may  set  up 
unliquidated  demand  connected  with  contract 
sued  on  and  obtain  judgment  for  excess. — ^Alley 
V.  Bessemer  Gas  Engine  Co.,  963. 
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SIGNATURES. 

<:b5  (Ark.)  Signature  by  mark  held  not  prima 
fade  evidence  ot  execution.— Huddleaton  v. 
Burnstein,  385. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

n.   OOirrBACTS    EIfFOROEAB]:.E. 

«=a32(3)    (Ky.)  Written   acceptance  by  exec- 
utor of  offer  to  buy  not  apeciflcally  enforceable. 
—Walton's  Ex'r  v.  Franks,  1025. 
^=>57  (Ky.)  Agreement  to  sell  and  convey  up- 
on proper  consideration  specifically  enforceable. 
—Walton's  Ex'r  v.  Franks,  1025. 
^=>57  (Tex.ClvJ\pp.)  Option  contract  to  pur- 
chase or  lease  may   be  enforced.— Texas  Pa- 
cific Coal  &  OU  Co.  V.  Fox,  1021. 
«=»66  (Tex.Civ.App.)  Maintainable  by  vendor, 
though  recovery  is  only  purchase  price.— (}am- 
brell  V.  Tatum,  287. 

TV.     PROOEEQIVOS   AND   IIEX.IEF. 

4s>l02  (Tex.Clv.App.)  Suit  to  cancel  lease 
and  recover  deposit  held  in  nature  of  specific 
performance  as  to  recovery  of  deposit.— Huber 
V.  Smith,  33d. 

^=3119  (Ark.)  One  asserting  an  oral  letting 
and  part  performance  has  burden  of  proof. — 
Chittim  V.  Gossett,  393. 

4=9l2l(2)  (Ark.)  Clear  and  conclusive  proof 
necessary  aa  to  parol  contract.— Chittim  v.  Gos- 
sett, 393. 

Proof  of  precise  terms  of  parol  contract  nec- 
pssaix— Id. 

«=»I2I(9)  (Ark.)  Evidence  insufficient  to  es- 
tablish terms  of  alleged  letting.— Chittim  v. 
Gossett,  393. 

<8=»I22  (Ark.)  Court's  failure  to  give  plaintiff 
purchaser  opportunity  to  perform  before  dis- 
missal held  error.— Hill  v.  Evans,  .'JSl. 
<8=>l26(t)  (Ark.)  Ordering  attorneys  to  deliv- 
er deed  to  plaintiffs  erroneous  where  one 
grantor  not  party  to  action. — Haines  v.  Rumph, 

^»I26(2)  (Ark.)  Courts  cannot  supply  miss- 
ing terms  of  contract  by  decree  for  specific  per- 
formance.— Chittim  V.  Gossett,  393. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Umitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  {>articular  subjects,  see 
the  various  specific  topics. 


I.  EMAOTMEHT.  UEWJUBWEM.  AHS 
VAXIDITT  IN  OEEBXAX.. 

^=95  (Ark.)  Curative  act  as  to  road  improve- 
ment districts  held  authorized  by  (Sovemor's 
call.— McKee  v.  Bngliab,  43. 
«s»64(4)  (Tex.Civ.App.)  Invalidity  of  provi- 
sion requirmg  voter's  name  to  appear  on  last 
assessment  roll  Aeld  not  to  invalidate  statute 
prescriblnf   qualificationa.- Bonham   v.   E^iclis, 

m.  SUBJECTS  AHB  TITXJB8  OF  ACT& 

®=>I23(4)  (Tenn.)  Provision  for  revenue  for 
use  in  new  building,  etc.,  Jield  induded  in  title 
of  act— Williamson  County  v.  Franklin  & 
Spring  Hill  Turnpike  (3o.,  714. 

ZV.  AXEHDMElfT,  REVISION.  AJTO 
CODIFICATION. 

«=>I4I(2)  (Tex.CrJVpp.)  Statute  aa  to  tesU- 
mony  of  wife  as  to  desertion  not  amendment  of 
statute  as  to  incompetency  in  general.— Terrell 
V.  State,  240. 

V.  REPEAX,    SUSPENSION.    EXPIRA- 
TION,  AND  REVIVAX. 

4=9 1 52  (Ark.)  Court  cannot  assume  Legisla- 
ture intended  absurdity  of  repealing  amendatory 
act  by  itself.— McKee  v.  English,  l3. 

VI.  CONSTRUCTION  AND   OPERA- 
TION. 
.    (A)  Oenentl  R«Ies  ot  C«BatractioB. 

«s»l8l(l)  (Ky.)  Should  be  given  effect  in- 
tended by  Legislature.— Gross'  Adm'r  v.  I/ed- 
ford,  24. 

<S=3l90  (IMft.)  Legislative  intent  should  be  as- 
certained from  language  used.— Grier  v.  Kan- 
sas City,  C.  C.  &  St.  J.  Ky.  Co.,  454. 

Uneijuivocal  language  cannot  be  controlled  by 
construction  of  obscure  provision.- Id. 

Courts  cannot  speculate  on  intention  of  the 
Legislature.- Id. 

4s»2l9  (Tex.)  Construction  held  not  so  doubt- 
ful aa  to  make  construction  by  insurance  com- 
missioner controlling. — First  Texas  State  Ins. 
Co.  V,  Smalley,  WO. 

«3>22S%  (Ky.)  Original  statute  resorted  to, 
where  present  statute  is  uncertain. — Trustees 
of  Baptist  Female  (College  of  Liberty  Aas'n  t. 
Barren  County  Board  of  Education,  19. 

(B)  Pa^tlcvlar  Claaaes  of  Statute*. 

«=a236  (IMo.)  Statutes  providing  a  penalty 
construed  strictly  as  to  penalty  and  liberally 
as  to  remedy. — Grier  v.  Kansas  City,  C.  C.  & 
St.  J.  Ry.  Co.,  454. 

«=>24l(l)  (Mo.)  Statutes  providing  a  penalty 
construed  strictly  as  to  penalty.— Oner  v.  Kan- 
sas City,  C.  C.  &  St.  3.  Ry.  Co.,  454. 

(C>  Time  ot  Taking  Bffeet. 

®=>253  (Mo.)  Oririnal  act  at  revising  sesaioo 
held  to  take  effect  90  days  after  adjournment. — 

'  State  v.  Bird,  751. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14,11 258 

Amend.  18 199,  2.30 

Amend.  18,  I  2 199 

BANKRDPTCT  ACT. 

Aet   1898,  JHly   I,  eh.  541.  30 
Stat.  544. 


{  70. 


886 


STATUTES  CONSTRUED. 

STATUTES  AT  LARGE. 

1898,  July  1,  ch.  541,  30 
Stat.  544.  See  Bank- 
ruptcy Aet. 

1006,  June  29,  ch.  3591.  I 
7(11),  (12),  34  Stat.  506  847 

1908,  April  22,  ch.  149,  36 

Stat.  66 108,  488,  518. 

637.  1087 

1908,  April  22,  ch.  149,  |f 

1   1-4.85  Stat.  65,  66...,  687 


190S,  May  30.  ch.  225,  {  1, 
36  Stot.  476 637 

1010,  April  14,  di.  160.  36 
Stat  298. 637 

1916y  July  11.  ch.  241,  38 
Stat  866 'n4 

1918,  March  21,  ch.  26.  i 

10,  40  Stat.  456 667 

1919,  Oct  28,  ch.  86,  41 
Stat  306 230,  662,  M8 

1820,  Feb.  28,  ch.  91,  i  206, 
41  Stat  461 633 
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C(»IPILED  STATUTES  1916 
or  1918. 

{(    7477a-7477i 714 

M  gei04a,  8«04aa 847 

II  8017-8^4 637 

§1  8657-8665. .  .  .108,  488,  518, 

637,  1087 

i  9654 386 

COMPILED  STATUTES 

lOlt 

f  .3115%j 667 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

I  3115%j 667 

ABKAMSAS. 

CONSTITUTION. 
Art.  19,  S  27 371 

CKAWPORD    AND    MOSES' 
DIGEST. 

I  1311 371 

||  2159,  2176 R3 

2414 725 

3170 384 

I  3933  eteeq 1045 

6739 371 

6244 58 

6448,  6449 .390 

iil  9702,  9853 738 

ROAD  LAWS  1919. 
Volume  2. 

Page  2034 43 

Page  2034.  Amended  hy 
Sp.  Laws  1920  (Ex. 
Sess.)  No.  529,  i  6 43 

SPECIAL  AND  PRIVATE 
LAWS. 

.1»11,   p.  415 .371 

1911,  pp.  415,  418,  S§  1.  2  371 
1020  (Ex.   Seas.)  No.  529, 
16 43 

LAWS. 

1907,  p.  744 780 

1900,  p.  829.    Amended  by 

.   Laws  1913,  p.  738 1048 

1009,  p.  839,  $  10 1048 

1911,  p,  193 1048 

1918,  p.   738 1048 

1013,  p.  749,117 1048 

1917,  p.  784,  i  7 390 


KENTUCKY. 

CONSTITUTION. 
{|  157,  157a 676 

CIVIL  CODE  OP  PRAC- 
TICE. 

37,  gnbsec.  1 420 

52 13,412 

83 24 

837,  snbsec.  5 420 

840, 1028 

341. 35 


J  If  344,414 412 

if  420,  422-424 408 

518 412 

i  674,  686-588 13 


,,. 


STATUTES  1915. 


823. 


24 
19 


506 679 

689 427 

950 679 

2117 1030 

2120 408 

If  4077-4060 15 

STATUTES     SUPPLEMENT 

1918. 

4114111 15 

4807bl 676 

4935 1036 

LAWS. 

1873,  oh.  344 19 

1920,  ch.  112 688 

MISSOVBI. 

CONSTITUTION. 

Art.  6,  i§  34,  36 538 

Art  10,  I  12 757 

REVISED   STATUTES  1909. 

I  1411 638 

1793,  1794... 405 

1850 834 

1960 780 

IS  1987,  2048 750 

2082 834 

2362 492 

2370 5.33 

2535..' 1051 

2774 827 

8263 793 

8737,  8730 480 

4483 793 

4570 800 

4754 477 

\i  4945,  5115 74a 

6425 454 

i§  5426,  5427,  5434 902 

6883 ..,,  477 

6049 889 

7030 883 

7752 465 

8057 454 

a304,  8309 805 

10614  et  seq 757 

REVISED   STATUTES  1919. 

§§  1033,  1035 865 

§  1423 833 

I  1454 523 

I  1479 513 

H  1995-2056 859 

2155,  2158 549 

2282 859 

Is  2436,  2584 764 

>i  3115,  8116 746 

3132 •. 760 

i§  3236-3241 751 

■  8692 810,  817 

IS  3825,  3834 1057 

3870 817 

8008 760,  786,  810,  817 

4014 810,  1057 

4036 1057 

4078,  sabsec.  4 751 

4079 786 

7055 838 

7062,  7095 751 

7216,  7220 503 

LAWS. 

1911,  p.  307,  8  10 526 

1911,  p.  330,  S  12 78 

191.3,  p.  220,  I  3 477 

1913,  p.  722,  i  3 1055 

1917,  p.  450,  814 764 

1919,  p.  182 638 


TEinnBSSES. 
CONSTITUTION. 


Axt.  1,  S  21. 
Art.  1,  I  22. 
Art  2,  I  17. 


714 
709 

714 


SHANNON'S  CODE, 
88  3761,  3762,  3764,  3766, 


4454. 


1039 


THOMPSON'S     SHANNON'S 
CODE. 

1844  et  seq 714 

8  6568,6596 60 

LAWS. 

1899,  ch.  182 720 

1918  (l8t  Ex.  Seas.)  ch.  81  57 

1917,  ch.  74 714 

1917,  ch.  74,  8  5 714 

1917,  ch.  114 714 

1019,  ch.  46,  88  2,  8 58 

1919,  ch.  1Z3 702 

1919,  ch.  149 714 

1919,  ch.  149,  88  9,  25 714 


TEXAS. 

CONSTITUTION. 

Art  1,819 258 

Art.  3,  I  86 240 

Art  5,  I  8 867 

Art.  6,  88  16,  22 658 

Art  6,  88  1-3 1112 

Art.  12,86 196 

Art  16,  I  50 176 


Art.  16,  I  52.' 


166 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Arts.  234-258 208 

Art.   476 232 

Art.   566 237 

Alt  608,  subd.  5 948 

Art.   743 230 

Art.   786 213 

Art.  837,  subd.  7 943 

Arts.  803,  904 1097 

Art.   938 208 

Art.  939 213 

i        PENAL  CODE  1911. 

Arts.  1,  3 666 

Art.   421 272 

Art   937 237 

VERNON'S    ANNOTATED 

CODE  OP  CRIMINAL 

PROCEDURE  1916. 

Art   706 240 

Art   810 938 

Art.   848 289 

Art   916 1097 

Arts.  1197-1207 1096 

VERNON'S    ANNOTATED 
PENAL  CODE  1916. 

Arts.  640a-640f 240 

Art  1106.^ 952 

VERNON'S    ANTS'OTATED 
PENAL  CODE  SUP- 
PLEMENT 1918. 

Art.  82(Mc(a),  (f) 566 

REVISED  STATUTES  1895. 

Art  1380 254 

Arts.   4166-4168 179 
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REVISED   STATUTES  1911. 

•Arts.  58,  59,  63,  65 605 

Art  254 160 

Art.  271,  subd.  3 282,  635 

Arts.  711,  712,  731 668 

Arts.  733,  734,  739 358 

Art.    10.34 623 

Art.  1159 ". 1111 

Arts.  1206,  1207 138 

Art.   1212 nil 

Art.   1314 295 

Art.   1318 605 

Art.   1325-133U 963 

Art:.  1612 571,  972 

Art   1827 138 

Art.   la'iO 243 

Art.  1830,  subd.  4. . .  .287,  695 

Art  ISJO,  subd.  5 287,  357 

Art  1830.  subd.  12 287 

Arts.  1832,  1833 595 

Art  1883 275 

Art.  1903.   Amended  by 

Laws  1917.  ch.  176 991 

tirts.  1923,  1924 569 

Arts.  1936,  1938 275 

Art  1971 350 

Art.  1985 169 

Art.  2021 637 

Art  2068 569 

Art  2100 282 

Art:  2112 569 

Art  2115 366,  1119 

Arts.  2157,  2158 569 

Art  2368 138 

Arts.  2740,  2741 105 

Art.   2862 647 

Art   3267 659 

Art.  3480 590 

Arts.    3593,    3594,    859S, 

3609   ; 181 

Art  3787 165 

Arts.  3873-3875 969 

Arts.    3881,    3883,    3889, 

3893   547 

Arts.     4097-4112,     4140- 

4147   154 

Art  4155 165 

Arts.  4644,  4654 982 

Art  4742,  subd.  3 550 


Art   4746 110 

Art  4764 245 

Arts.  4798,  4807 110 

Art.    5475.      Amended    by 

Laws  1915,  ch.  38 258 

Art.   5(1.38 658 

Art   5674... 927 

Art  5076 177,  185 

Art   5690 543 

Arts.  6.308.  6401 269 

Arts.  6592-C5W 667 

Arts.  6040,  6645 350 

Art  6645,  subd.  2 637 

Arts.  6823,  6824 160 

Art  7094,  subds.  2,  4 138 

Art   7ia3 124 

Arts.  7.394,  7399 295 

Art.   7740 1021 

Arts.  7769,  7778 367 

VERNON'S  SAYLES'  ANNO- 
TATED Civil.  STAT- 
UTES 1914. 

Art  731 145 

Art.  1079 1112 

Art  1612 119 

Art.  18.30.  subd.  4 993, 1015 

Art.  1830,  subd.  25 145 

Art  im2 267 

Art  1903 650 

Art  1944 128 

Art  2128.  subd.  1 323 

Art  2182 571 

Art  2327 968 

Art.  26W ;...  547 

Art  2608 969 

Arts.  2904n.  2904o 105 

Art  3712 968 

Arts.  3880-3!»26 969 

Art  3965 962 

Arts.  4134,  4130,  4152a, 

4152b  990 

Arts.  4621,  4622,  4624.  ..1097 

Art  4650 616 

Arts.  4834,  4&il 363 

Art  4961 1010 

Art  5221 233 

Arts.  524<Jh-5246zzzz 114 

Arts.  5246i,  5246}. vyy 618 

Art   5680 683 


Arts.  6960,  5988 90» 

Art  6398 6D5 

Art  6645 JHH 

Art  6842 316 

Art.  6876 995 

Art  6882 65S,  995 

Art.  7749 IIOS 

VERNON'S     ANNOTATED 

CIVIL  STAiCTES  SUP- 

PLEMInT  1918. 

Art  1521 531 

Art  1903 630.  991 

Art  2079a 31S 

Art    .524<{— 8 616 

Art  5475 258 

Art.  662.3a .' .  554 

Art   7730% 907 

PASCHAL'S  DIGEST  OF 

LAWS. 

Art.  4624 183 

CITY  CHARTERS. 
El  Paso,  §1  54,  71,  93 917 

LAWS. 

1841,  p.  167,  I  17 185 

1897  (Sp.  Sess.)  cha.  lO.  43  'Jm 

19a3,  ch.  Ill 110 

1909,  ch.  108,  I  35 110 

1911,  ch.  118,  §32 547 

1913,    ch.   32 WJl 

1913,  ch.  121 9<i9 

1913,  ch.  179 114 

1915,  ch.  38 25S 

1917,  ch.  60. 5«>i 

1917,  ch.  75 551 

1917,  ch.  103,  pt  1,  I  6. .  616 

1917,  ch.  156 907 

1917,  ch.  176 9S»1 

1919,  ch.  123.  §g  132, 135. .  «5ii 

1919.  ch.  130 986 

1919  (Second  Called  Sess.) 

ch.  78 199,230.  232. 

562  948 
1919  (Second  Called  Seas') 

ch.  78,  Si  7-11 562 


STIPULATION. 

®=»ll  (Ark.)  Time  for  invoking  order  of 
court  to  set  asideL  default  not  extended  by 
agreement— Carroll  v.  Texport  Oil  Co.,  390. 
«=sl8(8)  (Ark.)  Where  parties  to  action 
agree  to  appointment  of  i>ersons  to  report 
value  of  certain  work,  they  are  bound,  by  as- 
certainment.—Wilmot  V.  West,  735. 

STREET  RAILROADS. 

I.  EST ABLISHMEWT,  COWSTBUOTIOK, 

AMB  MAHTTEMAirCE. 

®=»(6  (Ky.)  Company  charged  with  knowledge 
of  claim  agent— Louisville  &  I.  R.  Co.  v.  Rob- 
erts, 681. 

II.  BEOirUkTIOM    AND    OFEBATIOV. 

€=390(2)  (M«».App.)  ^'eed  held  negligent— 
Stussy  V.  Kansas  City  Rys.  Co.,  531. 
€=»96  (Mo.)  Drunken  man  entitled  to  lookont. 
—Griggs  V.  Kansas  City  Rys.  Co.,  508. 
$=>98(2)  (Mo.)  Guest  in  automobile  not  re- 
quired by  statute  to  exercise  highest  degree  of 
care.— Corn  v.  Kansas  City,  C.  C.  &  St.  J.  Ry. 
Co.,  78. 

€s»99(ll)  (MoJ^pp.)  Occupant  of  vehicle  not 
required  to  alight  before  going  on  track. — 
Stussy  V.  Kansas  City  Rys.  Co.,  531. 
€=»99(I2)  (Mo.App.)  Automobilist  held  negli- 
gent in  not  looking. — Lane  v.  Kansas  City  Rys. 
Co.,  870. 


$:»99(I4)   (Mo.)  Contributory    negligence    of 

automobile  guest  in  failing  to  protest  dependent 

on  knowledge.— Com  *.  Kansas  Cits,  O.  C.  * 

St.  J.  Ry.  Co.,  78. 

<&=>99(I4)   (Mo.App.)  Automobile  guest  mast 

warn  driver.— Beall  v.  Kansas  City  Rys.  Co., 

834. 

Automobile  guest 'held  not  guilty  of  contrib- 
utory negligence  in  failing  to  warn  driver. — Id. 
€£=>I02(2)  (Mo.)  Automobile  guest  not  neg- 
ligent in  not  warning  driver  unless  warning 
would  have  avoided  accident.— Com  v.  E^- 
sas  City,  C.  C.  &  St.  J.  Ry.  Co.,  78. 

Contributory  negligence  of  guest  in  automo- 
bile no  defense  unless  cause  of  injury. — Id. 
<S=»I03(4)    (Mo.)  Negligent  lookout  actionable 
under   humanitarian    nile.— Griggs    v.    Kansas 
City  Rys.  Co.,  508. 

<S=>I  1 1  (2)   (Mo.App.)  Custom  of  stopping  held 
evidential  matter  not  to  be  pleaded. — Stussy  v. 
Kansas  City  Rys.  Co.,  531. 
$=>II4(7)    (Mo.App.)    Evidence  held  to  show 
negligence  toward  automobilist  in  peril. — ^Lane 
V.  Kansas  City  Rys.  Co.,  870. 
€=>II7(24)     (Mo.)      Automobile      passenger's 
contributory  negligence  held  for  jhry. — Corn  v. 
Kansas  City,  C.  C.  &  St  J.  Ry.  Co.,  78. 
<3=>l!7(29)   (Mo.App.)  Driver    crossing    after 
making   observations  at  blockaded  track  hcli 
not  negligent  as  matter  of  law. — Stussy  v.  Kan- 
sas  CitT   Rys.   Co.,   531. 
<g=»l  17(33)    (Mo.Ap^.)  Driver     not     negligent 
as  a  matter  of  law  in  attempting  to  cross  in- 
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stead  of  backing.— Stnssy  v.  Kangas  City  RyB. 
Co.,  531. 

€=»l  17(35)  (Mo.)  Evidence  held  to  take  idaio- 
tiff's  case  to' Jury  under  humanitarian  doctrine. 
—Bryant  v.  Kansas  City  Rys.  Co.,  472. 
€=^117(35)  (MO.)  Negligence  in  not  stopping 
in  time  held  for  jury.— Griggs  v.  Kansas  City 
Rys.   Co.,  508. 

Negligent  lookout  for  drunken  man  lying  on 
track  held  for  jury. — Id. 

Evidence  as  to  whether  drunken  man  was  in 
tiosition  to  have  been  seen  held  for  jnry. — Id. 
^=5117(35)  (Mo.App.)  Negligence  under  hu- 
manitarian doctrine  held  for  jury. — ^Lane  t. 
Kansas  City  Rys.  Co.,  870. 
®=3li8(l)  (Mo.App.)  Excessive  speed  and 
failure  to  warn  may  both  be  submitted. — Stussy 
V.  Kansas  City  Rys.  Co.,  531. 
«»M8(I5)  (MO.)  Instruction  on  child's  ob- 
liviousness to  peril  held  applicable.— Bryant  v. 
Kansas  City  Rys.   Co.,  472. 

Verbose  instruction  on  humanitarian  rule 
held  not  misleading. — Id. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVIVAL 

See  Abatement  and  ReTival,  ^=a58. 

TAXATION. 

See  Highways,  <Ss»122-142. 

m.  UABIXITT  OF  PEBSOMS  AND 
PBOFEBTT. 

(A)  Private  Peraona  and  Propertr  In  Gen- 
eral. 

€=363  (Ark.)  Oil  and  gas  leases  in  a  foreign 
state  are  not  subject  to  taxation  in  Arkansas. — 
Greene  County  v.  Smith,  7.38. 
€=>83  (Ark.)  Individual  interest  of  beneficiary 
of  trust  not  subject  to  taxation.— Greene  Coun- 
ty V.  Smith,  738. 

V.  LEVT  Aim  ASSEBSMENT. 

(D)     Mode     of    Aaaeaament     of     Corporate 
Stock,  Property,  or  Receipt*. 

€=>366  (Ky.)  Corporation  should  itemize  ex- 
penses in  making  report  for  franchise  tax  pur- 
poses.— Chesapeake  &  O.  Ry.  Co.  v.  Common- 
wealth,  15. 

<S=>376(I)  (Ky.)  "Franchise  Mx"  is  a  prop- 
erty tax  on  the  corporation's  ^tangible  prop- 
erty.— Chesapeake  &  O.  Ry.  Co.  ▼.  Ommon- 
wealth,  15. 

Board  of  Valuation  and  Assessment  vested 
with  large  discretion  in  fixing  value  of  fran- 
chise.— Id. 

€=s380  (Tex.Clv.App.)  Insurance  company 
owner  of  land  surrendered  to  it  only  where  its 
lien  was  a  vendor's  lien.— -City  of  Waco  v.  Tex- 
as Life  Ins.  Co.,  245. 

4=a406  (Ky.)  Board  of  Valuation  and  Assess- 
ment held  to  have  had  information  sufficient 
to  assess  franchise. — Chesapeake  &  O.  Ry.  Co. 
V.  Commonwealth,  15. 

(G)  RcTlevr,  Correction,  or  Settlnar  Aalde 
of  AHaevRment. 

€=:>494(i)  (Ky.)  Assessment  of  franchise  by 
Board  of  Valuation  and  Assessment  final.— 
Chesapeake  &  O.  Ry.  Co.  v.  Commonwealth,  16. 
<S=>500  (Tex.Civ.App.)  Finding  that  entire  as- 
sets amounted  to  certain  sum  indicates  inclu- 
sion of  nontaxable  assets;  "entire."— City  of 
Waco  V.  Texas  Life  Ins.  Co.,  245. 

Xin.   LEGACY,     INHERITANOE,    AND 
TRANSFEB  TAXES. 

®=3860  (Tenn.)  Inheritance  tax  laws  should 
be  construed  against  state.— State  v.  Bran- 
ham,  58. 


<©=>886i/2  (Tenn.)  In  case  of  transfer  to  col- 
laterals and  direct  descendants,  etc.,  transfers 
to  each  class  should  be  considered  as  one. — 
State  V.  Branham,  58. 

€=»87S(i)  (Tenn.)  Exemption  of  $1,000  prop- 
er in  case  of  collaterals.— State  v.  Branham,  58. 

$10,000  exemption,  where  transfer  is  to  col- 
laterals  and  direct  descendants,   etc. — Id. 

Where  property  is  transferred  to  many  col- 
laterals, there  is  only  one  exemption  to  estate. 
-Id. 

TELEGRAPHS  AND  TELEPHONES. 

I.   ESTABLISHMENT,  CONSTRUCTION, 
ANO  MAINTENANCE. 

€=>I3  (Ky.)  Landowner  cannot  revoke  license 
after  erection  of  line.— Lashley  Telephone  Go. 
V.  Durbin,  423. 

a.   REOULATION  AND  OPERATION. 

€=5»74(3)  (Ark.)  Instruction  held  properly 
modified  under  evidence. — Southwestern  Bell 
Telephone  Co.  v.  Hodges,  731. 

TENANCY  IN  COMMON. 

I.   CREATION  AND  EXISTENCE. 

€s»7  (Ky.)  Conveyance  by  owner  of  undivided 
interest,  with  "reservation"  or  "exception"  of 
all  minerals,  held  not  to  affect  co-owner's  inter- 
est—Rowland v.  Lilly's  Heirs,  448. 

II.   MTTITAL  RIGHTS,  DITTIES,  AND 
LIABILITIES  OF  COTENANT8. 

€s»l5(2)  (Tex.Clv.App.)  Other  tenants  must 
have  actual  knowledge  of  assertion  by  cotenant 
of  hostile  claim  or  presumptive  notice  there- 
of.—Terry  V.  Terry,  299. 

<8=>I5(5)  (Tex.C1v.App.)  One  tenant  cannot 
claim  by  adverse  possession  unless  he  has  re- 
pudiated title  of  cotenant— Terry  v.  Terry,  290. 
iS=3l5(7,  8)  (Tex.Com.App.)  Possession  l>y  co- 
tenant,  when  adverse. — Ulsen  v.  Grelle,  927. 
«=»I5(7, 8)  (T»x.CIV>pp.)  Registration  of 
deed  under  which  claimant  holds  held  construc- 
tive notice. — ^Terry  v.  Terry,  299. 
€=>I5(I0)  (Tex.Clv.App.)  Evidence  held  to 
sustain  finding  of  adverse  possession  by  coten- 
ant.—Terry  V.  Terry,  299. 

€=335  (Tex.Clv.App.)  Conveyance  by  temint 
in  common,  though  there  had  been  no  partition, 
not  open  to  attack. — Zabawa  v.  Allen,  664. 
^938(1)  (Mo.App.)  Joint  owner  cannot  sus- 
tain replevin  against  cotenant— Hopson  v. 
Pregge,  859. 

Ejectment  not  barred  by  the  fact  that  defend- 
ant owns  an  interest  in  the  land. — Id. 

THEATERS  AND  SHOWS. 

€s>8  (Tex.Civ.App.)  Evidence  held  to  show 
contributory  negligence  of  swimmer  drowned  in 
pool. — Barnes  v.  Honey  Grove  Natatorium  Co., 
§54. 

Evidence  held  admissible  on  issue  of  contrib- 
utory negligence  of  drowned  swimmer. — Id. 

Gross  negligence  on  part  of  swimming  pool 
owners  held  not  shown. — Id. 

TIME. 

<g=»IO(l)  (Tex.Clv.App.)  Under  lease  dated 
December  1,  payment  of  annual  rental  on  De- 
cember 1,  or  when  that  was  Sunday  on  follow- 
ing day,  held  in  time. — Semans  v.  Adams,  353. 

TORTS. 

See  Assault  and  Battery,  €=>2-42;  Fraud,  <S=3 
22-59;  Libel  and  Slander,  7-101;  Municipal 
Corporations,  €=9764-816;  Negligence,  <S=» 
61-136;  Nuisance,  €=943-72;  Trover  and 
(Conversion. 
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TRIAL. 

See  Continuance;  Costs;  Criminal  Law,  ®=» 
628-882;   Jury;   New  Trial;   Venue. 

For  trial  of  particular  actions  or  proceedings, 
gee  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

Zn.   COITBSE   AND   OOin)!!!^?   OF 
TRIAI.  IN  OENERAI.. 

^s>2l  (Mo.)  Foar  year  old  plaintiff  has  right 
to  remain  in  courtroom. — ^Bryant  y.  Kansas 
City  Rys.  Co.,  472. 

IV.  BEOEPTION  OF  EVIDENCE. 

(O  Objectlona,  Motions  to  Strike  Oat,  and 

Bxoeptlonfla 

^=»83(l)  (Mo.App.)  Hypothetical  question 
not  objectionable  where  particular  defect  not 
pointed  out. — Beall  v.  Kansas  City  Bys.  Co., 

<8=383(2)  (Mo.App.)  General  objection  held 
not  to  cover  objection  that  evidence  of  particu- 
lar results  of  the  injury  sued  for  were  not  ad- 
missible under  pleadings. — Vogts  v.  Kansas  City 
Bys.  Co.,  526. 

^S983(2)  (Mo^pp.)  General  objection  to  evi- 
dence unavailing.— Boberts  v.  Kansas  City  Bys. 
Co..  902. 

«=385  (Tex.Clv.App.)  Overrnling  of  general 
objection  to  testimony  admissible  in  part  not 
error.— Prye  v.  Wayland,  975. 
^=99 1  (Tex.Clv.App.)  Motion  to  exclude  tes- 
timony after  cross-examination  addressed  to 
discretion  of  court. — Prye  v.  Wayland,  975. 
€=>92  (Mo.App.)  Motion  to  strike  evidence  as 
not  within  the  issues  pleaded  held  too  late. — 
Vogts  V.  Kansas  City  Bys.  Co.,  528. 

V.  ABOUMENT8  AND  CONDVCT  OF 
COTTNSEL. 

^s>ll4  (Mo^App.)  Argument  on  nature  of  de- 
fense heii  proper. — Ownby  v.  Kansas  City  Rys. 
Co.,  879. 

$=i>l2l(2)  (Mo.)  Argument  that  shattered 
nerves  would  unfit  a  woman  to  become  a  moth- 
er held  not  improper. — Atkinson  t.  United 
Bys.  Co.,  483. 

^=»I22  (Mo.)  Comment  on  failure  to  produce 
witness  not  improper. — ^Atkinson  v.  United  Bys. 
Co..  483. 

Counsel  may  not  comment  on  absence  of  wit- 
ness equally  accessible  to  both  parties. — Id. 

Comment  on  defendant's  failure  to  call  medi- 
cal witness  appointed  by  court  held  error. — Id. 
«=9l22  (MoJ^pp.)  Argument  on  failure  to  pro- 
duce motorman  as  witness  held  proper. — Own- 
by  V.  Kansas  City  Bys.  Co.,  879. 
^s>l24  (Mo.)  Argument  that  defendants  at- 
tempted to  belittle  plaintiff  and  to  minimize 
her  injuries  held  not  improper. — ^Atkinson  t. 
United  Bys.  Co.,  483. 

^=»I32  (Mo.)  Bemark  withdrawn  by  counsel 
htM  not  to  require  discharge  of  jury.— Griggs 
V.  Kansas  City  Bys.  Co.,  506. 

VX.  TAKING  CASE  OR  QTTESTION 
FROM  J1TRT. 

(A)  QoeBtlons  of  Law  or  of  Fact  In  Gen- 
eral. 

<e=3l39(l)  (Mo.App.)  Direction  of  verdict  im- 
proper though  court  might  be  justified  in  set- 
ting aside  contrary  verdict. — ^Modern  Heating 
Co.  V.  Florida  Land  &  Fruit  Co.,  1079. 
<3=>I39(4)  (Tex.Civ.App.)  Befusal  of  directed 
verdict  on  one  issue  not  error,  where  verdict 
supportable  on  another  issue. — ^Payne  v.  Har- 
ris, 350. 

<8=»I40(2)  (T«x.Com.App.)  Credibility  of  un- 
contradicted testimony  of  interested  party  for 
jury.— MiUs  v.  Mills,  919. 


<e=3l4l  (Tex.Civ.App.)  Reasonable  time  to  re- 
move goods  from  carrier  question  of  law  on 
undisputed  facts.— Hines  v.  First  Onanmty 
State  Bank  of  Aubrey,  668. 
<&=>I42  (Tex.Com.App.)  If  facts  admit  of  bat 
one  condusion,  they  raise  a .  question  of  law 
for  the  court.— Tisdale  t.  Panhandle  &  S.  F. 
By.  Co.,  133. 

Vn.  ZNSTRITCTiONS  TO  JVR-r. 

(A)    ProTlnee  of  Court  and  Jurr  in    Gen- 
eral. 

^s>l86  (Mo.)  Instruction  properly  refused  as 
being  comment  on  evidence. — ^Jones  v.  St.  Loa- 
is-San  Francisco  By.  Co.,  780. 
€=3|86  (Mo.App.)  Insti-uction  heM  not  to  con- 
stitute comment  on  evidence. — Bergfeld  t.  Don- 
ham.  891. 

«=>l9t(7)  (Mo.App.)  Instruction  for  plaiotiff 
shot  by  defendant  erroneous  as  carrying  im- 
plication that  defendant  was  to  blame. — ^Mc- 
I^aughlin  v.  Marlatt,  873. 

^s>T9l  (Ti  (Mo.App.)  Instruction  on  humani- 
tarian rule  held  not  erroneous  as  assaming 
fact. — Schinogle  v.  Baughman,  897. 
®=3i9l(9)  (Mo.App.)  Instruction  held  not  to 
assume  that  car  started  forward. — Terry  v. 
Kansas  City  Rys.  Co.,  885. 
^=9l9l(9)  (Mo.App.)  Instruction  held  not  er- 
roneous, as  assuming  act  to  be  negligence. — 
Bergfeld  v.  Dunham,  801. 

®=>T9l(il)  (Mo.App.)  Instruction  on  measure 
of  damages  held  not  to  Eissume  any  fact. — ^Beall 
V.  Kansas  City  Bys.  Co.,  834. 
<3=»I92  (Mo.App.)  Not  error  for  instruction 
to  assume  admitted  fact — ^Majors  v.  Kansas 
City  Bys.  Co.,  517. 

<S=9l94(IO)  (Tex.Civ.App.)  Bequested  charge 
on  recognition  of  title  not  on  weight  of  evi- 
dence.— ^Collins  V.  Megason,  683. 
€=>i94(i  I)  (Mo.App.)  Instruction  on  contract 
held  not  to  take  issues  from  the  jury. — Huff  v. 
Doerr,  849. 

@=>I94(II)  (Tex.Civ.App.)  Instruction  as  to 
reasonable  time  for  performance  of  contract 
held  to  invade  province  of  jury. — ^McDonald  r. 
Whaley,  313. 

<S=>I94(I7)  (Tex.Coin.App.)  Instruction  erro- 
neous which  charges  that  ordinary  prudence 
may  require  great  care  and  prudence,  as  that  is 
for  jury.— Missouri,  K.  A  T.  By.  Co.  of  Texas 
V.  Luten,  159. 

<S=»ig9  (Tex.Clv.App.)  Charge  must  submit 
questions  of  fatt. — vames  v.  Dean,  1017. 

(B)    Hecesaltr   and   Snbjeet-Matter. 

<S=3203(3)  (Tex.Clv.App.>  Both  parties  have 
right  to  present  charges  presenting  fact  or 
facts  establishing  material  issue. — Haverbekken 
V.  Johnson,  2.56. 

«=>205  (Tex.ComJKpp.)  Charge  on  burden  of 
proof  not  always  proper. — St.  Louis  Southwest- 
ern By.  Co.  of  Texas  v.  Preston,  928. 
«=»2I9  (Tex.Com.App.)  Beqnested  charges 
relating  to  special  issue  not  requested  or  sub- 
mitted properly  refused. — St.  Louis  Southwest- 
ern By.  Co.  of  Texas  v.  Preston,  928. 

Charge  requiring  plaintiff  to  prove  necessary 
facts  improper  on  special  issues. — Id. 
$s>2l5  (Tex.Clv.App.)  Failure  to  apply  in- 
struction as  to  burden  of  proof  to  special  issue 
held  not  error,  where  there  was  no  conflict. — 
Shook  V.  Newsome,  1118. 

Failure  to  extend  instruction  on  burden  of 
proof  to  special  issue,  which  was  the  same  as 
another  issue,  held  not  error.— Id. 
<3=>2I9  (Mo.)  Instructions  need  not  define 
imminent  peril. — Bryant  v.  Kansas  City  Bya. 
Co.,  472. 

<S=>2I9  r  Mo.App.)  Where  court  could  declare 
acts  negligent  as  matter  of  law,  instruction 
submitting  issue  need  not  define  term. — Boberts 
V.  Kansas  City  Bys.  Co.,  902. 
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(C)    Form.  Aeqnlatteii,    aad    BnlBolea«y. 

«sb228(3)  (MoJVpp.)  No  fixed  form  of  «z- 
pression  necessary  in  instructions. — Sturgis  v. 
Kansas  City  Rys.  Co.,  861. 
9=>228(3)  (MoJ\pp.)  Inatrnction  not  open  to 
attack  for  ase  of  term  "nondelegable."— Rob- 
erts V,  Kansas  City  Rys.  Co.,  902. 
€=>236(2)  (Mo.)  Instruction  to  disregard  all 
teatimony  of  vntaeas  who  testified  contrary  to 
physical  facts  is  error.-^ryant  v.  Kansas  City 
Byp.   Co.,  472. 

Instruction  held  pot  to  require  Rejection  of  all 
testimony  of  witness  contradicted  in  part  by 
pbysical  facts.— Id. 

^s»240  (Ark.)  Instruction  as  to  wrongful  dep- 
rivation of  use  of  telephone  held  argumentative. 
—Southwestern  BeU  Telephone  Co.  v.  Bodges, 
731. 

«=»243  <Mo.)  Requested  charge  held  properly 
reftiaed  as  contradictory.— Sudmeyer  y.  United 
Rye.  Co.  of  St.  Ix»iii»,  64. 
«9»243  tMo.App.)  Inatructioos  k«idl  aot  in- 
consistent.— Vogts  t.  Kansas  City  Rys.  Co., 
526. 
«=»243     (Mo^App.)     Instroctionfs      presenting 

Sarties'  theories  not'  in  conflict.— Stusay  r. 
lansas  City  Rys.  Co.,  531. 
«=>244(M  (TexX:oiii.App.)  Instruction  as  to 
burden  of  proof  on  particular  issue  is  error. — 
Dallas  Waste  Mills  v.  Texas  Cake  &  Lonter 
Co,  118. 

ec»244(4)  <IMo.App.)  Reference  to  plaintifps 
testimony  held  not  error.— 4IaJor8  ▼.  Kansas 
City  ByjB.  Co.,  .617. 

<D)   Appltoaftitltr   to   Pleadlnca  ana   ■)▼!• 

A«nee. 

^s»25Q  (TwuCiv.Appti)  Requested  charge  as 
to  verbal  provocation  in  action  for  damages 
properly    refusect — Haverbckken    v.    Johnson, 

:i6e. 

«=»2St(8)   (Ma.)  FaUuze    to    instruct    as    to 
.  contributory  negligence  at  common  law  proper 
where  count  based  on  common  law  was  aban- 
doned.—MiUer  V.  Scbatf,  488. 
Instruction  held  not  to  warrant  recovery  for 

Scneral  negligence  ratber  than  for  particular 
efect  charged.— Id. 

€=^25 1  (8)  (lNo.App.)  Instruction  proper  un- 
der general  allegation. — Bergfeld  v.  Dunham, 
891. 

«=>253(4)    (MoJVpp.)  Instruction  held  to  re- 
<)uire  jury  to  find  that  unsafe  speed  was  prox- 
imate cause. — Schinogle  v.  Baughman,  897. 
«s»253(»)   (Mo^pp.)  Objection   that   instrac- 
tion  did  not  negative  defense  held  untenable.-' 
Majors  v.  Kansas  City  Rys.  Co.,  517. 
€=>25S(9)    (Mo^pp.)  Instruction  on  contribu- 
tory negligence   of   pasty   shot   erroneous   as 
.omitting    neeeuary    elements.— ^cLavgUin    v. 
MarUtt.  673. 
Instruction   for  plaintiff   suing  for   injuries 
r  when  shot  -evroneotls  as  eliminating  negligence. 
— H. 

9=3253(9)  (Tex.Cfv.App.)  Requeated  charge 
ignoring  evidence  .too  broad.-i-Hayerbekken  v. 
Johnson,  256. 

«=3253(9)  (Tex.Civ.App,)  Requested  instruc- 
tions, ignoring  negligence  of  fellow  servants, 
held  properly  refused.— Payne  v.  Harris,  850. 

<BS)  Reaaeata  or  Prarers. 

4i»2SS(4)  (TMC,Ctv.App.)  Limiting  instruc- 
tion must  be  requested  where  evidence  admie- 
eitte  as  to  /one  defendant.— Steger  v.  Greer, 
'304. 

«s»256(l)  (Mo.App.)  Party  thinking  inatrnc- 
tion not  dear  aboulid  mqueat  one  more  spedfic. 
— Sturgia  V.  Kansas  Ci^  B^s.  Co.,  863.. 
«=a256(l2)  (Mo.App.)  Defendant  bound  to 
.  aak  for  more  specific  'inatnction  'If  deairing' 
.deteitiaii  'Of'teMB.-nBeall  ▼.  Kansas  City  Bya. 
Co.,  884. 

228S.W.-74 


«=> 260(1)   Refusal  of  instructions  eovered  by 
those  given  not  error. 
— (Ar1(.)  Shipp  r.  Johnson,  386; 
(Mo.App.)  Stussy  ▼.  Kansas  City  Rys.  Co., 
531. 
«=B 260(1)   (Mo.Apil.)  If  theory  of  both  sides 
fairly  submitted,  losing  party  cannot  complain. 
— Reavis  v.  Bntterworth,  844. 
9=3260(8)    (Mo.)  Refusal   of  instruction   hold 
not  cured  by  another  instruction. — Van  Bibbet 
V.  Swift  &  Co.,  69. 

9b>26I  (Mo.)  Rejection  of  faulty  instruction 
not  error.— Petennan  v.  Peterman,  1062. 
€=>26l  (Tex.Clv.App.)  Incomect  special 
charge  may  be  refused  where  the  general 
charge  is  correct  as  far  as  it  goes.- OoUins  ▼. 
Megason,   583. 

«:^267(3)  (McApp.)  Objection  to  modifica- 
tion heli  trivial.— Ownby  v.  Kansas  City  Rys. 
Co.,  879. 

(G)  CoaatraettOB  aad  Operation. 

9=>205(l)  (IMo.App.)  Instructions  construed 
as  a  whole.— VogtB  v.  Kansas  Gi^  Rys.  Co., 
526w 

«s»296(3)  (Tex.Coin.App.)  Instruction  re- 
quiting railroads  to  exercise  shigh  degree  of 
cere  AeM  not  cured  b^  pubeequeet  ioetructions. 
—Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  liUtcn, 
159. 

9=3298(4,  5)  (Mo.App.)  Omission  of  contribu- 
totv  neghgence  from  plaintiff's  instroction  im- 
material where  submitted  in  defendants'  in- 
struction.—Schinogle  V.  Baoghnwui,  897, 

Vm.   OUSTODT,  OONDirCT  AND  DE? 
UBEBATIONS    OF    JtfXY. 

.9=3299  (Tm.Coni.App.)  Taking  of  jurors  by 

place  of  accident  hklA  ground  for  reversal.— 

Texas  Midland  R.  R.  ▼.  Brown,  916. 

9=a304  (Ma.App.)  Refusal   to   discharge  jury 

for  juror  8  comment  on  evidence  .held  not  abuse 

of  discretion.— Ownby  v.  Kansas  Cit^  Rya.  Co.. 

870. 

iS=33l4(l)   (Tex.Coni.App.)    Judge's     remarks 

to  jury  in   refusing  to  receive  report  of  dis- 

«greement   held  coercive.— Texas   MidUmd   R. 

K.  V.  Btown,  915. 

9=3315  (Mo.App.)  Determinini;     average     of 

juror's  awards  as  basis  for  discussion  is  not 

erroneous.— Ow^by   v.  Kan.=ias   City  Rys.  Co., 

879. 

ZX.  VESDXCT. 
I  A)  General   V«r4l.ct. 

<S=>32iy2  (Mo.App.)  Fact  that  verdict  was  re- 
turned by  10  jurors  does  not  establish  passion 
and  prejudice.— Beall  v.  Kansas  City  Rys.  Co., 
834. 

9=3327  (Tex.ComJ^pp.)  Verdict  construed  as 
a  finding  against  all  defendants  notwithataQ4>ng 
use  of  word  "defendant."-r<3renwelge  v.  Pon- 
der, 145. 

■  Vetdiet  against  railroad  in  action  against 
receiver  hem  to  support  Judgment  against  re- 
ceiver.—Id. 

9=>33l  (T«cXoffl.App.)  V«rdict  sufficient  if 
jury's  intention  can  be  ascertained  with  rea- 
eonabie  certainty.- Crenwelge  v.  Ponder^  145. 
9=>337  (Tex.Coin.App.)  Verdict  contrary  to 
law  and  facta  when  uncontradicted  evidence 
showed  facts  hypothesimd  by  diaregarclvd 
<:baEge.— Oltnin  v.  Apodafift,  166. 

(B)  Special  Interrocatortea  and  Fladlnsa. 

«E>3Sa(l>  (T«X.CIV.A|ip.)  Isade  keid  to  con- 
tain mixed  question  ot  law  and  tact. — Varues 
V.  Dean,   1(K17. 

«3>8S0(4)  <T«x.Clv.AppJ  Special  issue  as  .to 
duty  under  contract  held  n<tt  .erroneone  M  in- 
volviug  a  condusion  of  law.— McDonald  v.  Wha- 
ley,  313.     • 

'C^maialiisaM  as  to  roMonpUe  .time  for  par- 
ioFnisnce  ket4  not  anoaeona  a*  a  legal  con^- 
sion..->-dd.  •, 
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C3»350(8)  (Tex.Clv^pp.)  Ooart  should  not 
submit  issue  where  facts  are  uncontroverted. — 
Ft.  Worth  &  D.  O.  Ry.  Co.  v.  Smithers,  637. 
€=»35l(2)  (Tex.  Com.  App.)  Uequest  for 
charges  on  issue  not  a  request  for  special  is- 
sue.—St  Louis  Southwestern  Ry.  Co.  of  Tex- 
as T.  Preston,  928. 

«=>352(l)  (Tex.C9in.App.)  Special  Issue  sub- 
mitted in  action  for  injuries  to  passen^r  held 
proper.— St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  Preston,  D28. 

«=>352(4)   (Tex.Civ.App.)  Special   issue    held 
not  erroneous  as  not  supported  by  evidence. — 
McDonald  v.  Whaiey,  313. 
<S=3352(4)   (Tex.Clv.App.)   Special  issue  as  to 
injury  to  live  stock  improper  as  not  separating 
issaes. — Hines  v.  Whiteman,  979. 
«=>352(5)   (Tex.Civ.App.)  Special  issue  as  to 
injury  to  live  stock  improper  as  not  confined  to 
evidence.— Hines  v.  Whiteman,  979. 
€=3356(1)  (Tex.Civ.App.)  Whether  special  ver- 
dict  authoriises    any   judgfaient   on   partial   an- 
swer to  (juestionB  submitted  is  within  discre- 
tion of  trial  judge.— Phoebus  v.  Connellee,  982. 

X.  TRIAJ.  BT  OOUBT. 

(A)  HearlBK  and  Determination  of  Caaae. 

®s>373  (Mo.)  Refusal  to  give  requested  in- 
structions to  jury  in  equity  case  not  error.— 
Burnett  v.  Hudson,  462. 

(B)  FlndlBK*    of    Fact    and    Conolniitona 

of  Ijatr. 

€=»404(l)  (Tex.Civ.App.)  Findmg  letter  was 
not  received  is  finding^  facts  did  not  establish 
presumption.— Brack  Bros.  v.  Opman,  Speir 
&.  Hahn,  803. 

XI.   WAIVSR  AND  OOBBECTION  OF 
IRREG1TLA.RITIES   AKD   ERRORS. 

€=»4I8  (Mo.App.)  Demurrer  to  evidence  waiv- 
ed by  putting  m  evidence  and  going  to  Jury.— 
McLaughlin  v.  Marlatt,  873. 

TROVER  AND  CONVERSION. 

X.   ACTS    CONSTIVU IIIN  O    OONVRR> 

SION  AND  ULABTLTTt 

TKER3BFOR. 

«=>■  (Tex.Civ.App.)  "Oonveruon"  defined.— 
Pittman-Harrison  C!o.  t.   Fox  Bros.,  679. 

H.   ACTIONS. 
(A)  RlKht  of  Aetlon  and  Defenaea. 

4s;>22  (Ark.)  Opportunity  to  recover  posses- 
sion no  defense.- Sloan  v.  Butler,  1016. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

I.   CREATION,   EXISTENCE,   AND   VA- 
UDXTT. 

(A)  Bxpreaa  Tmata. 

«=»I7,  18(3)  (Ark.)  Express  tmat  in  land  not 
«8tal>Iished  by  orttl  agreement. — Roberts  v. 
Pratt,    379. 

9s»30)/2(2)  (Ky.)  Statement  of  grantee  insuf- 
ficient to  show  trust  for  her  husband  or  show 
that  conveyance  was  as  eecurity.^Liaty  r. 
Layne,  1. 

4=s>44(2)  (Ky.)  Evidence  insufficient  to  show 
conveyance  was  in  trust  for  grantee's  husband. 
— Lacy  V.  Layne,  1. 

«=»44(3)  (Ky.)  Parol  evidence  to  establish 
must  be  clear,  convincing,  and  satisfactory.-- 
Lacy  T.  Layne,  1. 

(B)  Reanltlnv  Traata. 

^s>8l(4)  (Ark.)  Resulting  tnnt  In  favor  of 
•sons  fsTnisfaing  consideration 'for  land  purchas- 
ed by  father. — Brownfield  v.  Bookout^  61. 


^3>84  (Tex.CoM.App.)  Sale  of  community  land 
and  investment  of  proceeds  in  other  land  helS 
to  impress  the  land  purchased  with  a  resulting 
trust.— Highsaw  v.  Head,  661. 

<0)  OonatrnetlTC  Traata. 

9=»94*/2  (Ark.)  Facts  held  not  to  esUblish 
trust  ex  maleficio.— Roberts  v.  Pratt;  379. 

II.   OONSTRUOTION  AND  OPERA- 
TION. 
(B)  Eatate  or  Intereat  of  Traatee  and  of 
Ceatnt  <lne  Troat. 

«=>I36  (Ten*.)  Property  htM  under  dry  trust 
vested  in  l>enefici«ty  on  trustee's  death.— Hall 
v.  (^ssum,  1039. 

Vn.   ESTABLISHMENT   AND   EN- 
FORCEMENT  or  TRUST. 

(■)    RIkM    to    Follow    Trnat   Proportr    or 
Proeeeda  Thereof.' 

9=>354  (Mo.)  Transfer  of   property  by  trus- 
tee  of   stock   impresses   trust  on   proceeds. — 
Longwortb  v.  Eavanaugh,  S3. 
«=33S6(I)    (Tex.Civ.App.)  Trust  property  may 
be  followed.— Bain  v.  Coats,  571. 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.  REQUISITES  AND  VAUDITY  OF 
CONTRACT. 

^=;»l6(i)  (Ky.)  Acceptance  of  offer  results  in 
contract.— vV'alton's  Ex'r  v.  Franks,  1025. 
<8=>I8(3)  (Ky.)  Acceptance  of  option  results 
in  contract.- Walton's  Ex'r  ▼.  Franks,  1025. 
^=>I8(4)  (Ky.)  Optional  agreement  on  con- 
sideration cannot  be  invoked  by  optionor. — Wal- 
ton's Ex'r  v.  Franks,  1025. 

n.  CONSTRUCTION  AND  OPERATION 
OF  CCmTRAOT. 

€=946  (Tex.ComJkpp.)  Where    executed,    the 

rights  of  the  parties  are  to  be  governed  by 
the  contract,  regardless  of  infirmities. — Brown 
V.  Searls,  173. 

€=>49  (Tex.Com.App.)  PlafaittS  taking  stock 
of  goods  in  exchange  for  land  entitled  to  recov- 
er where  defendant  removed  a  large  portion  in 
bulk.— Brown  v.  Searls,  173. 
€=370  (Tex.Civ.App.)  Contract  hM  to  provide 
a  basis  of  settlement  on  ascertainment  of  ex- 
cess acreage.— Ferguson  v.  Johnson,  338. 

m.   MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(A)  By   Aarreement  of  Farttea. 

€=3»82    (Tsx.Com.Appi)    Plaintiff   vendor    held 

not  to  have  acquiesced  in  defendant's  marking 

up   price   of   goods   for   exchange. — Brown    v. 

Searls,  173. 

€=>85  (Ark.)  Evidence     held    insuflSdent '   to 

prove    rescission  by   mutual    consent.— Hfll    v. 

Evans.  381. 

€=>85  (Ky.)  Vendor's    agreement   to    release 

purchaser  must  be  based   on  oonsideraiion. — 

Mathis  V.  Martin,  431. 

(B)  ReaelasioB  by   Vendor. 

€=389  (Tex.Coili.App.)  Suit  to  forfeit  for  non- 
payment of  (usance  of  price  governed  by  equita- 
ble rules.— Maverick  v.  Perer,  148. 

Right  to  rescind  and  recover  property  must 
appear  in  contract.— Id. 

^s95(l)  (Tex.Coiii.App.)  Vendor's  rigkt  oC 
rescission  may  be  lost  or  waived.— Maverick  v. 
Perea,  148. 

€=995(2)  (Tox.Com.App.)  Vendot's  right  to 
forfeit  contract  iketd  waived.— Maverick  v.  Per- 
ez, 148. 

€s>9S  (Tox.CoM  App.)  Repayment  of  pnc- 
chase  money  condition  of  vendor's  rosoasion. 
—Maverick  v.  Perea,  148. 
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V.   BIGHTS   AKD   X.IABXUTIES   Or 

FAKTIES. 

(B)  Aa  to  Tkird  Persons  la  Oeaeral. 

$=»2I  I  (Ky.)  Purchaser  of  land  on  which  tele- 
phone line  had  been  bnilt  took  land  with  burden 
only  of  existing  wires. — Lashley  Telephone  Co. 
V.  Ourbin,  423. 

«s»2l3(2)  (Tex.Coin.App.)  Vendor's  lien  not 
subject  to  attachment.— Traders'  Nat.  Bank  v. 
Price,  160. 

(0>  Bona  Fide  Parohaaera. 

«=»229(l)  (Ky.)  Purchaser  of  land  cannot  re- 
quire removal  of  telephone  line  built  under 
parol  license.— Lashley  Telephone  Co.  y.  Dur- 
bin,  423. 

4s>244  (Tenn.)  Evidence  held  to  show  pur- 
chasers nad  actual  notice.— HaU  ▼.  Gossum, 
1038. 

VX.  BEMEDISS  OF  VEMBOB.    ' 
(A)  lilen  and  RreoTCrr  ol  Land. 

«=»257  (Tex.Civ.App.)  Legal  title  rffiaina  in 
vendor  where  lien  is  retained.— Gambrell  t. 
Tatiim,  287. 

«=9260(2)  (Tex.Com.App.)  Property  recon- 
veyed  to  vendor  by  unrecorded  deed  subject  to 
attachment  lien  htld  subject  to  vendor's  lien. 
—Traders'  Nat.  Bank  v.  Price,  160. 
«=326l(4)  (T«x.Cain.App.)  Failure  to  record 
assignment  of  vendor's  lien  material  only  if  as- 
signor releases.— Traders'  Nat.  Bank  v.  Price, 
160. 

«»26l(5)  (Tex.Coili.App.)  Attachment  credi- 
tors of  lien  are  not  protected  by  failure  to  re- 
cord assignment. — ^Traders'  Nat.  Bank  v.  Price, 
160. 

«3»2M(2)  (Tox.Clv.App.)  Vendor  on  breach 
may  disaffirm  and  sue  for  land  or  affirm  and 
foreclose  lien.— Gambrell  v.  Tntum,  287. 
^9276  (Tex.Com.App.)  Grantee  under  quit- 
claim deed  not  in  position  to  protest  foreclo- 
sure of  lien. — Rigga  v.  Baleman,  179. 

In  suit  to  foreclose   lien,   grantee  of  buyer 
after  disclaimer  cannot  litigate  title. — Id. 
9=>279   (Tex.Com.App.)  Remote  buyer  proper 
party  to  suit  to  foreclose  lien. — Riggs  r.  Bale- 
man,  179. 

«ss>280(2)  (Tex.Com.App.)  Purchaser's  cross- 
bill held  to  plead  action  for  breach  of  contract 
and  not  for  fraud.— Harper  v.  Lott  Town  & 
Improvement  Co.,  188. 

Purchasers'  cross-bill  for  breach  of  guaranty 
as  to  irrigation  held  good  as  against  general 
demurrer. — Id. 

<e=»28l(3)  (ArK.)  Evidence  establishing  pay- 
ment of  vendor's  lien  notes. — Barnett  v.  Bank 
of  Pangburn,  369. 

(C)   Actlona   for   Damav«B. 

«=>33l  (Tex.Com.App.)  Findings  held  to  show 
that  vendor  was  damaged  approximately,  $2,- 
000.— Brown  v.  Searls,  178. 

VXI.  BEMEDIBS  OF  FITBOKASEB. 
(A)  Recovery  of  Parehaae  Money  Paid. 

«=»334(7)  (Mo.)  Purchasers  entitled  to  re- 
cover shortage  in  acreage.— Martin  v.  Jones, 
1051. 

®=>339  (Mo.App.)  Purchasers     may      recover 
price     paid     without    tendering    performance, 
where  vendors  cannot  perform. — Norton  v.  W. 
E.  Stewart  Land  Co.,  838. 
4s>34l(S)   (Tex.Civ.App.)  In  suit  to   recover 

Srlce  paid,  porcbaser  held  entitled  to  recover 
iterest- McDonald  v.  Whaley,  313. 

VENUE. 

See  Criminal  Law,  «=>126-142. 

I.   NATUBE  OB  SUBJECT  OF  ACTION. 

«s>5(2>  (Tex.(Mv.App.)  Action  for  price  in 
escrow  or  to  foreclose  lies^swpcrly  brought 


'  in  county  where  land  situated.— Gambrell  v.  Ta- 
tum,  287. 

<&=>7  (Tex.Clv.App.)  Contract  held  one  per- 
formable  in  county  of  suit.— Watson  v.  Landa 
Cotton  Oil  Co.,  243. 

<S=»7  (Tex.Clv.App.)  Action  to  recover  por- 
tion of  price  in  escrow  properly  brought  in 
county  of  depositary's  residence  under  article 
1830,  subd.  6.— Gambrell  v.  Tatum,  2187. 

Suit  properly  brought  in  coun^  where  one  of 
the  payments  is  to  be  made.— Id. 
i8=>7  (Tex.Clv.App.)  Petition  Jteld  not  to  al- 
lege execution  of  written  contract  defeating 
plea  of  privilege.— Union  Woolen  Mills  v. 
Starke,  357. 

Contract  reduced  to  writing  and  treated  as 
in  its  final  form  held  under  admission  to  de- 
prive defendant  of  plea  of  privilege.— Id. 
€=>7  (Tex.Civ.App.)  Defendant's  privilege  to 
be  sued  in  the  county  of  his  residence.- Whis- 
nant  ▼.  Kartz,  977. 

II.   lMnnOII.E  OB  BESIDENOE  OF 
FABTIE8. 

ie=>22(l)  (Tex.Clv.App.)  Nonresidents  may  not 
be  sued  in  county  of  original  artion  by  cross- 
bill of  defendant  on  independent  cause  of  ac- 
tion.— National  Union  Fire  Ina.  Co.  v.  Little- 
john,  696. 

«s»22(l)  (Tox.Clv.App.)  Oral  acceptor  not 
proper  party  to  action  on  draft  as  affecting 
venue.— First  Nat.  Bank  v.  Sanford,  650. 
<S=322(3)  (Tex.CIv.App.)  Suit  at  residence  of 
one  of  the  defendants  contemplates  a  real  de- 
fendant.—Gambrell  V.  Tatum,  287. 

Action  to  recover  portion  of  price  in  es- 
crow properly  brought  in  county  of  depositary's 
reMdence  under  article  1830,  subd.  4.— Id. 
<8=»22(3)  (Tex.Clv.App.)  Plea  of  privUege 
should  have  been  sustamed,  where  no  cause  of 
action  was  stated  against  codefendant— Bing- 
ham V.  Emanuel,  1015. 

<e=932(2)  (Tex.Civ.App.)  Privilege  to  be  sued 
in  another  county  cannot  successfully  be  urged 
after  prayer  for  affirmative  relief. — Whisnant  v. 
Kurti,  977. 

Defendant's  plea  of  privilege  waived  by  pray- 
er bringing  in  another  defendant— Id. 

m.  CHAHOE   OF  VENXnB   OB  VLAOB 
OF  TBIAT. 

«=s»4l  (T<K.CIv.App.)  Cross-action  alone 
properly  transferred  on  sustaining  plea  of  priv- 
ilege.—National  Union  Fire  Ins.  Co.  v.  Little* 
John.  596. 

«=s>79  (Tex.Civ.App.)  Statute  as  to  transmit- 
ting original  papers  on  transfer  of  cause,  di- 
rectory only.— National  Union  Fire  Ins,  Co.  v. 
Littlejohn,  596. 

VERDICT. 

See    Criminal   Law,    «=9878-882;    Trial,    «=» 
321%-356. 

WATERS  AND  WATER  COURSES. 

H.  NATUBAI.   WATEB    OOUBSES. 
(A)   Riparian  Rltctata  In  General, 

®=>44  (Tex.)  Riparian  owners  cannbt  use  wa- 
ter for  irrigation  so  as  to  interfere  with  rea- 
sonable domestic  needs  of  lower  owners. — 
Martin  v.  Burr,  643. 

€=>46  (Tex.)  Riparian  owner  cannot  take  wa- 
ter for  operation  of  railroad  to  detriment  of 
lower  proprietors.— Martin  v.  Burr,  543. 

VI.   AFFBOPBIATION   AND   PBE. 
SCBIFTION. 

€=»  1 28  (Tex.)  Prescriptive  right  to  divert  wa- 
ter not  precluded  by  statute.- Martin  v.  Burr, 
543. 

€s»l37  (Tex.)  Use  of  water  whenever  needed 
atrnports  prescriptive  right.— Martin  v.  Burr. 
643. 
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€=»I38  (Tax.)  ConstnictiTe  notice  will  sup- 
port claim  of  prescriptiYe  right  to  divert  water. 
—Martin  v.  Burr,  643. 

^=>i44  (Tex.)  Bight  to  use  waters  to  detri- 
ment of  lower  owner  may  be  acquired  by  pre- 
scription.—Martin  V.  Burr,  543. 
€=3)52(5)  (Tex.)  Answers  pleading  prescrip- 
tive right  to  water  held  merely  subject  to  spe- 
cial exception. — Martin  v.  Burr,  543. 

Parties  claiming  prescriptive  right  not  re- 
quired to  show  aosence  of  disability  of  lower 
proprietors.— Id. 

Vn.   OONVETANCES  AMD   CON- 
TRACTS. 

«=3l56(5)  (Tex.)  Grantee  held  connected 
with  grantor  s  claim  of  right  to  divert  water, 
though  not  ripened  into  prescriptive  right. — 
Martin  v.  Burr,  543. 

nC.   PUBLIO  WATER  SUPFX.T. 

(A)  Donieotto     and      Mmilctpal     Pnrpoaes. 

$=9183^2  (Ark.)  Waterworks  district  held  aa- 
tfiorized  to  mortgage  plant  for  improvements 
though  it  had  b«en  mortgaged  for  purchase 
price.— Brown  v.  Waterworks  Improvement 
Dist.  No.  1  of  Ft.  Smith,  371. 

(B)  Irrlaratlom      and     Other      AKrlcnltaral 

PaFp4>*ea. 

€=>254  ^Tex.Coin.App.)  Landowner's  contract 
with  irrigation  company  insufficient  to  make 
owner  liable  to  purchaser  for  company's  breach 
of  irrigation  contract. — Harper  v.  Lott  Town  & 
Improvement  Co.,  188. 

WEAPONS. 

«=>I7(4)  (Tex.CrJ^pp.)  Evidence  sufficient  to 
sustain  finding  of  unlawfully  carrying  pistol. 
— Roberson  v.  State,  236. 

WILLS. 

See  Executors  and  AdminiatratMS. 

H.   TESTAMENTART   CAPACITT. 

®=>4I  (Ky.)  Isolated  facts  showing  testator 
eccentric  do  not  show  mental  incapacity. — 
Wood  y.  Corcoran,  32. 

C=s>55(5)  (Tex.Civ.App.)  Testator  not  shown 
to  be  incapacitated.— In  re  FuUhas'  Estate,  659. 

m.  OOMTRACTS  TO  DEVISE  OR  BE- 

QTTEATH. 

9s»58(2)  (Mo.)  Declarations  of  deceased 
should  be  disregarded  in  proceeding  to  estab- 
Ush  contract  to  devise.— Burnett  v.  Hudson, 
462. 

Evidence  held  sufficient  to  establish  contract 
to  devise. — Id. 

TV.  REQUISITES  AND  VAUDITT. 

(A)  Nature  and  Knaenttalu  of  Teatamenta- 
Ty   Dlapoaltfona. 

ig:sj69  (Ky.)  "Will"  defined;  no  particular 
form  required.— Wells  v.  liewia,  8. 

(B)    Form  and  Contenta  of  Inatrnmcnta. 

@=3l04  (Ky.)  Misspelled,  unpunctuated,  and 
indefinite  letter  entitled  to  probate.— Wells  v. 
Lewis,  3. 

(C)  Execntlon. 

«5>lll(l)  (Ky.)  Signature  "Ant  Nanie"  suffi- 
cient-Wells V.  Lewis,  8. 

(V)   Mtatabe,  ITndae  InAnenoe,  and  Fraud. 

^s»i58  (Mo.)  Absence  does  not  exclude  undue 
influence. — Coldwell  v.  Coldwell,  95. 
d=3l65(4)  (Mo.)  Testator's  declarations  ad- 
missible.— Coldwell  V.  Coldwell,  95. 
fip=>i66(l)  (Mo.)  Evidence  held  to  sustain  ver- 
dict of  undue  influence.- CSoldwell  r,  Coldwell, 
95, 


S=»)66(8)  (Tax.Clv.Aj»p.)  Testator  net  shown 
to  be  unduly  iuflueneea.— In  re  Fullhas'  Estate. 
(559. 

<S=3l66(ll)    (Mo.)    Testator's         declarations 
were  evidence  of  his  mental  state,  not  of  facts 
so  declared.— Coldwell  v.  Coldwell,  95. 
€=3l6S(l2)   (Mo.)  Undu«     influence     provable 
by  circumstances. — Coldwell  t.  Coldwell,  96. 

(0>  ReToeatlon  aad  Revival. 

®=3i67  (Tenn.)  Instrument  not  revoked  by 
testatrix's  mere  intention,  not  followed  by  act 
of  destruction,  mutilation,  or  caneellation. — 
Jones  V.  Jones,  405. 

V.  PROBATE.   ESTABIISHMEHT. 
AND   ANNUUIENT. 

(A)  Probate   and  Revocation   la  Qeaeral. 

®=>2I5  (Ky.)  Matters  proper  for  considera- 
tion in  proceedings  to  probate  stated. — ^Wells 
V.  Lewis,  8.    . 

(H)  Kvldenee. 

<S=>303(&)  (Tex.Civ.App.)  Affidavits  of  aob- 
scribing^vitnesses  not  exclusive  method  of 
proving  will. — In,  re  Fullhas'  Estate,  6M. 

(I)  HearlBC  or  Trial. 

«s»324(2)  (Ky.)  No  difference  between  quan- 
tum of  testimony  necessary  as  to  mental  in- 
capacity and  undue  influence.— Wood  ▼.  Corco- 
ran, 32. 

Evidence  sufficient  to  take  question  of  mental 
capacity   to   jury. — Id. 

«=>324(3)  (ky.)  No  difference  between  <iimn- 
tum  of  testimony  necessary  as  to  mental  in- 
capacity and  undue  influence. — ^Wood  v.  Cor- 
coran, 32. 

<S=>324(4)  (TexXoni.App.)  Ezecntion  ot  will 
held  question  for  jury.— Mills  v.  Mills,  919. 

VI.   OONSTRVCTZON. 
(A)   Oeneral  Rnlea, 

€=9440  (Ky.)  Courts  can  give  only  tfae  con- 
struction warranted  by  the  language  used. — 
Wright  V.  Singleton,  38. 

®=»449  (Ky.)  Presumption  of  intestacy  onbr 
rule  of  construction.- Thurmond  v.  Thnrmond. 
29. 

€=>450  (Ky.)  Every  part  given  effect  if  pos- 
sible.- Thurmond  v.  Thnrmond,  29. 
€=9452  (Tenn.)  Presumption  in  favor  of  lega- 
tep  or  devisee.— Eager  v.  McCoy.  709. 
€=>455  (Ky.)  Where  a  will  is  explicit,  rules  of 
construction  cannot  be  employed. — Wright  v. 
Singleton.  38. 

€=»470  (Ky.)  Intent  ascertained  from  whole 
>vill.— Thurmond  v.  Thurmond,  29. 

Clauses  relating  to  same  subject  to  be  con- 
sidered  together. — Id. 

€=s>470  (Ky.)  Intention  of  testator  should  be 
discovered  from  the  instrument  as  a  whole.— 
Wright  v.  Singleton,  38. 

(B)  Uealicnatlon    of    Devlaeea,    and    l«ira- 
teea    and   Tbeir  Reapectlve    Sharea. 

€^524(5)  (Tenn.)  Clause  as  to  rights  of 
grandchildren  on  death  constro«d  to  apply  only 
to  grandchildren  living  at  death  of  testatrix. — 
Eager  v.  McCoy,  709. 

€=9531(1)    (Ky.)  Rule  of  division   per  capita 
or  per  stirpes  stated. — Fischer  v.  Lange,  684. 
<3=953l(5)    (Ky.)  Per  capita  division  AeU  di- 
rected.— Fischer  v.  Lange,  684. 

<E!)   Natare  of  Batatea  and  Intereata   Cre- 
ated. 

€=960 1(1)  ( Ky.)  Limitation  after  devise  of  fee 
simple  is  void.— Thurmond  v.  Thurmond,  29. 
€=9601  (4)^(KyO  Restraint  of  alienation  of  fee 
for  lifetime  of  taker  is  UBreasonaUe  and  wM. 
— Thnrmond  v.  Thurmond,  29. 
€=960 1  (5)  (Ky.)  Devise  held  to  give  f«e  iA 
personalty,  but  only  life  estate  in  land. — Thur- 
mond V.  Thurn^nd,  29. 
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<S=3>ei2(3)  (Ky.)  DeTise   held  to  give  fee  in 

personalty. — Thurmond  v.  Thnnnona,  29. 
<&=36 14(17)    ( Ky.)  Testator  keI4  to  have  devis- 
ed to  hie  wijfe  only  a  life  estate.— Wright  v. 
Singleton,  38. 

<3=»6I4(I9)  (Teaii.)  Grandchildren  living  at 
testator's  death  hM  entitled  to  rents  and  prof- 
its for  minimum  of  25  years. — Eager  T.  McCoy, 

7oe. 

«=»$I6(4)  (Ky.)  Remainder  over  where  life 
tenant  has  power  of  disposition  valid.— Thur- 
mond V.  Thurmond,  29. 

4»6I7  (Ky.)  Where  a  life  estate  has  been  cre- 
ated, explicit  language  is  necessary  to  enlarge 
it.— Wright  V.  Singleton,  38. 
«=36I7  (Tana.)  Life  estates  not  lignited  by 
subsequent  ambiguous  language. — Eager  v.  Mc- 
Coy, 709. 

(F)  Vested  or  OontlnKCnt  Batatea  aad  Ib- 
tercsta. 

4=>639  (Tena.)  Law  favors  vesting  of  estates. 
—Eager  v.  McCoy,  709. 

4s>634(IO)  (Mo.)  Remainder  to  beneficiary's 
children  at  her  death  was  contingent  remainder. 
— Dwyer  v.  St.  Louis  Union  Trust  Co.,  1068. 

(H>  Bstatca  in  Trnat  and  Fovrerii. 

^968&(l)  (Mo.)  Equity  will  not  end  an  active 
live  estate  created  by  will.— Dwyer  v.  St  Louis 
Union  Trust  Co.,  1()68. 

<8=»686(2)  (Tenn.)  Testatrix  held  to  intend 
devise  of  rents  and  profits  for  life  of  aorviTor 
of  three  sons.— Eager  v.  McCoy,  709. 

vn.   BIGHTS  AITD  UABILITCBS  OF 

DEVISEES  Ain>  XXGATEES. 

(H)  Void,    Idipaed,   and   Forfeited    iteTlaes 

and  Beqneata,  and  Propertr  aad 

Intereats  Vadiapoaed  oA. 

9=>866  (Ky.)  Where  the  testator  made  no  pro- 
Tision  after  death  of  life  tenant,  tbo'e  i»  a  par- 
tial iatestacy.— Wright  v.  Sin^eton,  8S. 

On  partial   or  entire  intestacy,  heir  at  law 
takes  independent  of  the  will. — Id. 

WITNESSES. 

See  Depoutions;  Evidence. 

n.  OOMPBTEKOT. 
(O)  Teatlunonr  of  Partlea  or  Peraona  In- 
tereated,  for  or  afralnat  Repreaenta- 
tivea,  Snrvivora,  or  Sncocaaora  la  Ti- 
tle or  Intereat  of  Peraoaa  Deoeaaed 
or  laconpetent. 

•s>l53  (Mo.)  Guarantor  inoonpetent  to  testi- 
fy to  dealinga  with  deceased  oflScer  of  ere<fitor 
corporation. — Allen  West  Commission  Co.  v. 
Richter,  827. 

«=»I64(9)  (Ky.)  Husband  incompetent  to  tes- 
tify conveyance  to  deceased  wife  was  in  trust 
or  as  security. — Lacy  v.  Layne,  1. 

III.   EXAMnTATION. 
(A)  Taking:  Testimony  In  General. 
4=»244  (Mo.App.)  Proper  to  allow  defendant 
to  asl[  hostile  witness  leading  questions. — Rob- 
erts V.  Kansas  City  Rys.  Co.,  902. 
«=>255(6)   (Tex.Cr.App.)  Magistrate    as    wit- 
ness could  refresh  recollection  from  certificate 
attached  to  confession. — Garcia  v.  State,  938. 
€=3257  (Tex.Cr.A|»p.)  Magistrate    as    witness 
could    refresh   recollection   from   certificate   at- 
tached to  confession,  although   certificate  was 
inadmissible. — Garcia  v.   State,   938. 

(B)   Croaa-Bzamlnatlon   and  Re-Examina- 
tion. 

<8=>268(3)  (Mo.)  Defendant  or  hi-  wife  may 
be  crosR-examined  as  to  details  of  what  took 
place.— State  v.  Smith,  1057. 
^s>269(l2)  (Mo.)  Cross-examination  of  de- 
fendant's wife  held  competent.— State  v.  Smith', 
1057. 


•=3270(1)  (Mo.)  Collateral  matters  relating 
to  direct  evidence  raising  unfavorable  inference 
may  be  subject  of  ctoss-examination. — State 
V.  Ford,  480. 

$=>27l(l)  (Mo.)  limiting  cross-examination 
as  to  forged  instrument  held  erroneous. — State 
V.  Ford.  480. 

«=s 277(1)  (Mo.)  DefMidant  may  be  cross-ex- 
amined as  to  details  of  wliat  took  place.— State 
V,  Smith,  1097. 

XV.  OKEDIBIUTT.  IMPEAOHHENT, 

OONTBADICTION,  AND  COB- 

BOBOBATION. 

(A)  In  General. 

^»3I8  (Tex.Cr.App.)  Witness' statements  sim- 
ilar to  testimony  inadmissible  before  impeach- 
ment—Hoyt  V.  State,  936. 
«=>330(l)  (Mo.)  Court's  discretion  aa  to 
cross-examination  touching  credibility  must  be 
soundly  exercised. — State  v.  Ford,  480. 

(B)    Cbaracter    and    Condnet    of    'WItaeaa. 

^=>337(4)  (Tex.Cr.App.)  Evidence  that  de- 
fendant was  offering  to  procure  liquor  adonissi- 
ble  for  impeachment. — Russell  v.  State,  948. 
<S=>344(5)  (Mo.)  Party  confessing  false  state- 
ment in  deed  impeaches  himself  as  witness. — 
Van  Graafieland  v.  Wrigiit.  465. 
#=»345(2)  (Tex.CrJ^ppO  Court  erred  in  per- 
mitting state  on  cross-examination  to  show  wit- 
ness had  been  arrested  for  forgery. — Shamblin 
T.  SUte.  241. 

Misdemeanors  admissible  to  discredit  must 
impute  moral  turpitude. — Id. 
«=3345(2)  (Tex.Cr.App.)  SUte  may  ask  de- 
fendant's witnesses  if  they  had  not  been  indict- 
ed for  perjniy, — James  v.  State,  941. 
€=>350  (Mo.)  Defendant  properly  cross-ex- 
amined as  to  convictions. — State  v.  Howe,  477. 

(C)  Interest  and  Blaa  of  'Witneaa. 

«a»369  (Tex.Cr.A|i|i.)  Fee  paid  to  witness  as 
attorney  immaterial.— Shamblin  v.  State,  241. 

(D)    Ineonalatent    Statementa  trr  'WitnesM. 

€=s>394  (Tex.Cr.App.)  Evidence  of  good  repu- 
tation of  state's  witness  for  truth  and  veracity 
admissible  in  rebattal  of  Impeachment  by  con- 
tradictory statements.— Russell  v.  State,  948. 

(E!)    Contradietion    and    Corroboration    of 
IVttneas. 

«s»398(2)  (Mo.App.)  Foundation  h«ld  laid  for 
impeachment  of  witness. — Sehinogle  v.  Baugfa- 
man,  897. 

€c9405(l)  (Tox.Cr.App.)  ImpeseUng  testimo- 
ny held  properly  admitted.— Cook  v.  State,  213. 

.  WORDS  AND  PHRASES. 

"Accompfice."- Robert  v.  State  (Tex.  Cr.  App.) 

230. 
"Action."— Temple  v.  Riverland  Co.  (Tex.  Civ. 

.App.)  605. 
"Action  for  the  recovery  of  land."— Martin  v. 

Burr  (Tex.)  643. 
"Ancestral    estate."— Beard    v.    Beard    (Ark.) 

734. 
"And."— BeU  v.  State  (Tex.  Cr.  App.)  232. 
"Appropriate   legislation."— Ex   parte   Gilraore 

(Tex.  Cr.  App.)  199. 
"Arbitration."- Temple  v.  Riverland  Co.  (Tex. 

Civ.  App.)  606. 
"Arising  out  of  and  in  the  course  of  employ- 
ment."—Milne  V.  Sanders  (Tenn.)  702. 
"Barrel."— Pope  v.  Joscbke  (Tex.  Civ.  App.) 

986. 
"Belief."— State  v.  Poor  (Mo.)  810. 
"Change    of    possession."- Hopson    v.    Prcgge 

(Mo.  App.)  859. 
"Civil  proceedings."— Pease  v.  State  (Tex.  Civ. 

App.)  269. 
"Commence."— Terry  T.  Texas  Co.  (Tex.  Civ. 

App.)  1019. 
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"Commence  to  drill." 
av.  App.)   1019. 


-Terry  v.  Texas  Co.  (Tex. 


"Complete."— Kies  ▼.  WiUiams  (Ky.)  40. 
"Completed  ■well."— Kies  v.  Williams  (Ky.)  40; 

HaU  V.  McClesky  (Tex.  Civ.  App.)  1004. 
"Concurrent." — ^Ex    parte    Qilmore    (Tex.    Cr. 

App.)  189. 
"Conversion." — Pittman-Harrison.   Co.    t.    Fox 

Bros.  (Tex.  Civ.  App^  67». 
"Cruel     puniehment."— Fleming    t.     Common- 
wealth (Ky.)  407. 
"Defect"— Payne  r.  Harris   (Tex.  0!t.  App.) 

350. 
"Defense."— State  v.  Weagley  (Mo.)  817. 
"Directory  calls."— Cates  t.  Reynolds  (Tenn.) 

695. 
"Emblements."— Dinwiddle    y.    Jordan     (Tex. 

Com.  App.)  126. 
•TBntire."- City  of  Waco  ▼.  Texas  Life  Ins.  Co. 


(Tex.  Civ.  Am.)  245. 

-How" 

448'. 


"Exception."— fiowland  t.  Lilly's  Heirs   (Ky.) 

448. 
"Excuse."- State  t.  Weagley  fMo.)  817. 


"Execution."- Durham  v.  Scrivener  (Tex.  CHv. 

App.)  282. 
"Ex    officio    services."— Nichols   v.    Galveston 

County  (Tex.)  547. 
"Express   malice."— Littleton    t.    State    (Tex. 


"Pees, 


Or.  App.)  946. 
ees.'" 

647 


?Si 


ichols  T.  Galveston  Coanty   (Tex.) 

(3o.    T.    Davis 

Grelle    (Tex.   Com. 


"Forfeit"— Gateww    Produce 

(Tex.  Civ.  App.)  346. 
"Forged   deed."— Olson   i 

App.)  927. 
"Forgery."- Austin  ▼.  State  (Tenn.)  60. 
"Franchise   tax."— Chesapeake   &  0.   Ry.   <3o. 

V.  Commonwealth   (Ky.)   15. 
"Fraud."— Van    Graafieland   v.    Wright    (Mo.) 

465. 
"Indebtedness."- Hughes  v.  Eison  (Ky.)  676. 
"Indignity."— O'Hem    v.    O'Hern    (Mo.    App.) 

"Interstate  commerce."- Hogg  v.  J.  R.  Wat- 
kins  Medical  Co.  (Ark.)  730. 

"Judgment"— Allen-West  Commission  Co.  v. 
Gibson  (Tex.  <3iv.  App.)  342. 

"Knowledge."— State  v.  Poor   (Mo.)   810. 

"Lease."— Chittim  t.  Oossett  (Ark.)  3S>3:  Tex- 
as Pacific  Coal  &  Oil  Co.  v.  Fox  (Tex.  Civ. 
App.)  1021. 

"Locative  calls."— Cates  v.  Reynolds  (Tenn.) 
695. 

"Master  and  servant."- Consolidation  Coal  Co. 


V.  Gibbs  (Ks.)  416, 
"— Bai 


"Misjoinder 

571. 
"NonforfeitaUe 

life  Ina.  Co. 


ain  V.  Coata  (Tex. 

inaorance."— Ross 
(Mo.  App.)  88». 


Civ.  App.) 
T.    (Tapitol 


"Or."— BeU  v.  State   (Tex.  Cr.  App.)  2SJ2. 
"Peaceable    possession." — Collins    y.    Megason 

(Tex.  Civ.  App.)  5.S3. 
"Penalty."— Grier  v.  Kansas  CStjr,  C.  O.  &  St 

J.  Ry.  Co.  (Mo.)  454. 
"Per."— Lea  v.  Helgerson  (Tex.  Civ.  App.)  992. 
"Per  the  opinion  of."— Lea  y.  Helgerson  (Tex. 

Civ.  App.)  992. 
'Tolice  power."— Rumbo  y.  Winterrowd  (Tex. 

Ciy.  App.)  268. 
"Privileged       communicationa."— Baskett       v. 

CrosRfield  (Ky.)  673. 
"Producing  well."— Kies  y.  Williama  (Ky.)  40. 
"Property."— Williamson    County    v.    Franklin 

&  Spring  Hill  Turnpike  Co.    (Tenn.)  714. 
"Public   use."— Leathers   y.    Crwg    (Tex.   Civ. 

App.)  995. 
"Qudified  privileged  communication."— Baakett 

y.  Crossfield   (Ky.)   673. 
"Recoupment"— Alley  v.  Bessemer  Gas  Engine 

Co.  (Tex.  Civ.  App.)  963. 
"Reservation."— Rowland  y.  lAOj't  Heirs  (Ky.) 

448. 
"Residence."— Sanders  y.  Farmers'  Stata  Bank 

of  Mexia,(Tex.  Civ.  AppJ  636. 
"Sale."-Ro!>ert  y.  State  (Tex.  Cp.  App.)  230. 
"Set-off."— Alley  v.  Bessemer  Gas  Engine  Co. 

(Tex.  Civ.  App.)  968. 
"Shocks  the  conscience."— Van  Graafidand  y. 

Wright  (Mo.)  405. 
"Sodetj;."— Trustees  of  Baptist  Female  College 

of  Liberty  Ass'n  y.  Barren  County  Board 

of  Bducatiou  (Ky.)  19. 
"Test."— Pope  v.  Joschke  (Tex.  Civ.  App.)  986. 
"Waiver."— Bines  v.  Jordan  (Tex.  Ciy.  App.) 

633. 
"Well."— Kies  y.  Williams  (Ky.)  40. 
"Win."— Wells  y.  Lewis  (Ky.)  8. 

WORK  AND  LABOR. 

«s>29(2)  (Ky.)  Reasonable  value  of  time  lost 
recoverable  on  quantum  meruit.— Randolph  v. 
CaaUe,  418. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant  «=3373-417. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Q*r- 
nishment;  Habeas  Corpus;  Injunction;  Pro- 
cess; Prohibition;  Quo  Warranto;  Replevin; 
Sequestration. 
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